
















































































Table 2 Number of Service Stations Per Oil Company
1990 1995 2000
Company Service Stations |Company |Service Stations|Company Service Stations
Afric Oil 0 Afric Oil 0 Afric Oil 5
BP 845 BP 821 BP 819
Caltex 1007 Caltex |989 Caltex 995
Engen 952 Engen 1430 Engen 1311
Exel 0 Exel 0 Exel 53
Sasol 19 Sasol 23 Sasol 61
Shell 794 Shell 839 Shell 832
Sonap* 143 Tepco |0 Tepco 3
Tepco 0 Total 677 Total 694
Total 633 Zenex 137 Zenex 134
Trek* 377
Zenex 124
Total 4894 Total 4916 Total 4907

NB: Sonap* and Trek* were absorbed by Engen in 1994. The Table is a presentation

of figures as provided by the DME for 1990, 1995 and 2000.

Table 3 Market Share of Major Products of all Oil Companies

1997 1998 1999 2000 2001
Company Petrol | Diesel | Petrol | Diesel | Petrol | Diesel | Petrol | Diesel | Petrol | Diesel
Afric Oil 0,70 0,18 0,67 0,07 0,05 0,55 0,02 0,19 0,04 0,19
BP 15,80 15,92 15,92 15,60 16,13 15,28 15.98 15.38 16,24 15,73
Caltex 17.67 18,23 17.71 18,19 18,05 16,50 17.89 15.82 17,43 16,69
Engen 24,20 24,60 2410 24,07 24,17 23,33 20,78 27,95 27,02 27,25
Exel 0,26 0,69 0,80 2,40 1,38 3,80 1,86 4,98 2,23 4,84
Sasol 6,67 0,92 6,35 0,51 6,30 0,48 6,12 0,65 6,06 0,85
Shell 18,94 19.87 18.24 19,04 17,99 | 18,99 17.90 18.33 17,53 17,80
Tepco 0,08 0,34 0,23 0,85 0,40 2,36 0,38 2,90 0,33 2,22
Total 13,09 14,76 13,47 14,75 13.07 14,07 13.07 13,30 13,12 13,63
Zenex 2.59 4,49 20| 452 2.46 4,64

100,00 | 100,00 | 100,00 | 100,00 | 100,00 | 100,00 | 100,00 | 100,00 | 100,00 | 100.00

Source: Sapia Annual Report, 2002
NB: In 2000 Engen acquired Zenex
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The market share of the BOC’s has becn growing, particularly Exel. For instance, in
the period covering the years 1997 and 2000 its market share has grown from 0.26 to
1.86 for petrol and 0.69 for diesel to 4.98. The strength of Exel seems to be on diesel,
¢ven though it has also grown its market share for petrol. However, in 2001 its market
share of diesel dropped by 0.14. In the sume year the other oil companies also
cxperienced a downturn in diesel share as can be seen in Table 3 except Sasol, Caltex,
and BP which picked up at an average of 0.47 while the market share of Afric Oil
remained the same as the previous year. This can be, among other things, the result of

petroleum products price increases.

The other BOC’s, Tepco and Afric Oil seems to vary their market shares increment
even though all, including Exc¢l scems to be strong on diesel, probably because the
diesel price 1s not controlled. In terms of the diesel market share Tepco is second and

Afric Otl third to Exel.

The market shares as shown in Table 3 reflect that BOC’s or new entrants are strong
on diesel, as can be seen with Zenex, which experienced market growth each an every
year until it was acquired by Engen in 2000 increasing the latter’s diesel market share
from 23.33 to 27.98 percent. The increase of diesel share by Exel may be associated
with the partnership sites that it owns with Sasol, hence Sasol also increased its diesel
share when other companics were experiencing a downturn. This also may be

accounted to customers who buy in bulk from Exel.

The BOC’s are capturing market share in the retail sub-sector and seem to be
increasingly becoming major players in a sub-scctor which was characterized by
racially divided retail associations. At the present moment the retail sub-sector  has
two “colour blind” industry associations, whose activities are confined to this sub-
sector, namcly; the Retail Motor Industry Organisation (RMI) and the South African
Fuel Dealers Association (SAFDA).

The Retail Motor Industry Organisation (RMI) was launched in November 1999,
encompassing the South African Motor Industry Employers” Association and the

Motor Industries’ Federation.



The RMI is the second largest employer body in South Africa comprising 12
associations each representing a specific sector of the retail motor industry

(www.autocluster.com).

The South African Fuel Dcalers Association (SAFDA) comprise owncers/operators of
filling stations, convenience stores. car-wash centers. The main aim of SAFDA is to
champion interests of dealers, improving and expanding relationship with RMI and
government, using its independence to address the oil companies to improve the
dealer/franchise agreements to the benefit of fuel dealers. SAI'DA is one of the

largest of the 12 associations that are part of RML.

2.4. Profitability of the Oil Industry

T'he refining, marketing and retailing sub-sectors are crucial for the economy and oil
companies generate huge returns from it, particularly Sapia members as reflected in
the value added statements of Sapia members in Table 4 below. Table 4 reflects the
wealth of Sapia members which in practice translates to market power and dominance
by Sapia member companies. This is buttressed by the profit margins framcwork
(called the Marketing of Petroleum Activities Return) which regulates the returns of
the oil companies in the marketing and retailing sub-sectors. Below this regulatory

framework and the wealth of Sapia members are discussed.

2.4.1. Marketing Petroleum Activities Return

The Marketing of Petroleum Activities Return (MPAR) regulates the profit margins
of oil companies at marketing and retailing sub-sectors, excluding refining activities.
This formula does not cover the refining sub-scctor, since this sub-sector was
deregulated in 1991 and its activities within the refinery are excluded from the MPAR
formula. In other words, the MPAR involves petroleum related activities outside the
refinery gate and other rclated activities, namely, storage, transportation, distribution,

marketing and administration.



The profit margins of retaining and markcting sub-sectors’ activities are controlled by
government based on the MPAR formula determined to yield a benchmark industry
average 15 % rate of return (10%-20% range with a one year lag) on the depreciated
book value of assets. If the returns go above 20%, then a margin decrease is indicated
and if it falls below the 10% floor, a margin increase is indicated (Industrial &

Petrochemicals Consultants, 2001:26).

This also means that the MPAR calculation is actually bascd on a rate of return
approach on capital employed to arrive at the margin which is allowed between a
retwrn of 15 percent before interest and tax on the fixed and current assets involved,
valued at historic costs (Lambrecht, 1.J. and J.J. Doppegieter, 1993). This is based on
the certified financial performance of an oil company by auditors for the year ended
December. The method followed involves a rate of return based on income adjusted
for replacement values, which is related to the historical cost of depreciated assets

with the exclusion of cash.

The formula is based in the main on the total assets. Table 4 below reflects the value
of such total assets, although it includes a combined total results of all Sapia members
in the year 2002. According to the Sapia 2002 annual report, the MPAR return was
3.8 percent and the margin increase was 6,93 cents per litre, amounting to 10,01 ,
which is within the 10-20 percent range. It should be emphasised that the MPAR will
only be applied to an individual company’s financial performance as opposed to

combined assets of oil companies.



Table 4 Aggregate Financial Results of Sapia members

rYEARS ENDED 31 DECEMBER

1992 [ 1993 | 1994 1995 [ 1996 | 1997 | 1998 1999 | 2000 | 2001 |

Operating 1307 | 2108 | 1877 11640 | 2402 | 2229 | 1987 2965 | 5704 | 5087
profit (R/m) .

: e == S TE C
Interest  paid (53) (173) (250) (323) (447) (454) (683) (389) (789) (673)
(R/m)
Income tax (503) (596) (582) (402) (568) (474) 419) (667) (1249) (1 682)
(R/m)
Net income 751 1339 % 1045 924 1 387 1301 885 1909 3 0666 3332
(R/m) ‘
Total assets 9 389 10 845 13324 14 466 17634 183597 19 546 20492 34 157 41451
(R/m)
Capital 10652 1 538 1613 1 389 1377 1455 1511 1542 1763 2627
Expenditure
(R/m)
Afler tax 8.1 12,3 7.8 0.4 79 7,0 4.5 9.3 10,7 8.0
return on
assets (%)
Sales Volumes 2151 23.6 24,7 28,7 29,4 33.8 31,0 26,6 26,7 26.9
(bn litres)
Net income 3.0 5,7 4.2 3:3 4,7 3,8 2,9 7.2 13,7 12,4
after tax (¢/1)

Source : Sapia Report, 2002

The MPAR looks at the direct results and performance of each oil company, which

inciude the audited statements of companics’ performance by external auditors. This

formula also covers the income from service stations, which according to the MPAR

also forms part of marketing activities. The MPAR applies to service stations that are

owned or leased by the oil companies. The lease and retail income from these service

stations are included in the MPAR income and the assets employed as well as the

capitalised assets are included in the asset base.

There are three fundamental problems that could easily be identified with this

formula. Firstly, in terms of the formula activities in the retailing and marketing sub-

sectors are fuscd and treated as petroleum activities of one sub-sector, namely

markcting. This is a problem becausc activitics in one sub-sector might be subsidising

the activities in the other sub-sectors.




Secondly, in as much as this formula provides and regulates margins for the oil
companies, a number of unclear facets are salient which demand that the formula
needs to be reviewed. This include aspects such as, (i) the manner in which the
depreciated assets are valued, (i) the type of assets of the companies that arc subject
to valuation, and (iii) how the valuation is carricd out. Thirdly, related to the latter
problem is that, the value and valuation of company assets are known to and done by
companies, and therefore leaves room for the oil companies to manipulate the formula

to their bencfit.

2.4.2. Wealth of Sapia Members

The wealth of Sapia member companies are generated from the refining, marketing
and retailing sub-sectors. The returns generated in their refining activities include
petrochemicals and petroleum products. The profit from petrochemical products are
excluded in the MPAR formula, and the value added statement provided by Sapia

member companies.

The members of Sapia sold 2656 millions of litres of petrol and 1738 millions of litres
of diesel in the fourth quarter of 2002 (Sapia, 2002 Report). According to Sapia, from
January to December 2002 the major products volumes in millions of litres amounted
to 10335 for petrol and 6831 for diesel which 1s a combinced volume of 17166 million
of litres. In the 10335 millions of litres an amount of about R2924.59 million went

to Sapia member companies in the form of wholesale margin.

The retail margin generated out of the number of petrol volumes sold in 2003
amounted to about R3617.25 million. In 2001, with the price of petrol at R358,00 in
Gauteng, the petrol sales volume of 10340 million litres at the same retail margin the
industry generatcd an equivalent amount of the year 2002, The profit margins reflects

the stability and profitability of the industry.
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Table 5 Value Added Statement of Supia Members

f 1992 [ 1993 1994 | 1995 | 1996 | 1997 [ 1998 [ 1999 | 2000 | 2001 |
Turnover (R/bn) 2“)‘,1_35‘3 27.4 30,3 ,%75_ﬁ( 40,7 39.0 45,5 80,0 92.6
Net cost of products and 10.4 12,0 12,4 15.5 20,3 2235 19.8 23,6 50,0 67.8
services (R/bn) ] ]

Total value added(R/bn) 11,5 | 133 | 150 | 148 | 172 [ 182 [ 198 | 219 [ 234 | 248
To pay employees gross [ 0.7 0.9 1.0 1,1 1.2 12 |13 1.4 1,7 2.5
salaries,

-wages and benefits (R/bn) _

To pay the state tax in the 9,2 10,6 11,8 11.9 13,6 14.2 16,1 17,3 17,8 17,3
form of

-income Tax (R/bn)

-duties and levies (R/bn) |

To pay providers of capital 0.0 0,7 1.0 0,6 1,2 i.3 .1 0.9 1.5 2,6
-Net finance expenses(R/bn)

-dividends (R/bn) |
Retained for future growth 1,0 11 1,2 1,2 1,2 1.5 1.3 23 2.4 2.4
-Duprueciation (R/bn)

-Retained income for the year

(R/bn)

Total value added (R/bn) 11,5 11331150 [ 148 [ 172 1182|198 | 219 ] 234 | 248 |

Source: Sapia Annual Report, 2002
NB: The value added statement is a summary of the wealth the Sapia members have

created and its distribution. The Table is adapted from the 2002 Sapia report.

In 2001, the turnover of Sapia member companies in the downstream petroleum
industry was R92.,6 billion, exceeding at least the previous years with more than R10
billion. In 2001, about R24 billion was retained by the oil companies for future
investment, as shown in Table 5. The changes in the value added statement are also
influenced by the inclusion of the statements of PetroSA and Sasol whose financial

statements were previously excluded.

According to Sapia (2002). the figurcs for the years 2000 and 2001 are not
comparable with the prior years as the petroleum and synfuel interests of Sasol were
included for the first time, and 1n 2001 the results of PetroSA were also included for
the first time. In terms of the Sapia report (2002) after the inclusion of Sasol in 2000,
according to the aggregate financial results of Sapia members, the total asset base
skyrocketed from 20 492 million to 34 157 million, bringing the total asset base
difference to 13 665 million more than the total asset base of all the Sapia member

companies combined together in 1994.



This raises curiosity when juxtaposed with the market share of Sasol of only 6.06
percent of pctrol and 0.85 percent for diesel as shown in Table 3 above. Morcover,
there was no skyrocketing on the after tax return on assets from 7.8 in 1994 to 10.7 in
2000. This also rcaffirms the discrepancies of and brings to question the MPAR
formula which is used to determine the markcting margin of oil companies based on

their total asset base.

The income tax, duties and levies contributed by Sapia members decreased from
R17.8 billion in 2000 to R17,3 billion in 2001 as shown in Table 5 above. The income
tax alone amounted to R1,7 billion which was paid to the state, and R15,6 billion in
the form of dutics and levies was also paid to the state by Sapia member companies.
These levies include the money collected through sales of petroleum products mainly
at the rctailing sub-sector. In June 2002 the government imposts were at 28,8 percent
per litre, an cquivalent of R120,5 cents charged in a litre of petrol which was collected
by Sapia members to government. The taxes reflect fo an extent that the government
generate a large mount of money from the petroleum industry to spend on some of its

major projects. These-taxes serve as a crucial source of revenue for government.

The salarics, wages and benefits paid to employees, taxes, dividends to shareholders
and retained income as reflected in Table 5. provided a total value added of R24.8
billion in 2001 an increase of R1,4 billion from the previous year. The taxes and
levies constituted about one third of the pump price of petrol and diesel contributing

almost ten percent of government’s revenue.

Table 5 also shows growth of the industry over time and the extent to which the
petrolcum industry contributes to the country’s economy. This also demonstrates the
importance of the petroleum sector to the country’s cconomy as shown in terms of its
size which also translates to its contribution to the country’s Growth Domecstic
Product (GDP). The profit generated by thesc o1l companies goes to shareholders,
another is retained. The other amount goes to the state n the form of taxcs and levies,
while another portion is paid to employces. It is important to note that the industry
contributes twenty percent of the government’s total tax, and 10 percent of

government’s total revenue, with about two percent to GDP.
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2.5. Categories and Profiles of Oil Companies Opcrating in South Africa

There are three categories of oil companies that opcrate in the above three sub-sectors
of the downstrcam pctroleum industry of South Africa, namely the Multinational Oil
Companies (MOC’s). Black Oil Companies (BOC’s) and what may be loosely termed
I.ocal Vil Companies ([.OC). The profile of oil companics in these three categories
differs in many respects, their investments in assets for example. They also differ with
regard to their evolution and acquisition by other companies and their origin,
ownership and control. The profile and categories of these oil companies are

discussed below.
(a) Multinational Oil Companies

The first category comprise of companies whose characteristics include. being a
subsidiary of a holding company of a foreign controlled or owned company, having
its origin in a forcign country and also having operations in other countrics. This
category includes, at least five companies that meet these criteria, namely: Engen,

Shell, Total, Caltex and BP.

The first MOC is Engen Petroleum (Pty) Limited, which evolved from Mobil
Corporation, created in 1989 after the selling of Mobil’s Southern Africa operations to
Gencor. Engen is 80% owned by Malaysia's state-owned Petronas, and 1s a major

player in the South African oil industry.

The Malaysian company Petronas acquired an initial 30% stake in Engen and in
1998 purchased the remaining 70% of Engen shares. Engen is the largest player in the
South African liquid fuels retail market with approximately 27% of the liquid fuels

market(www.cngenoil.com).

In 2000, Zenex Oil (Pty) 1.td was acquired by Engen. Engen also owns the Enref.
The company has marketing opcrations in South Africa, Namibia, Botswana, Lesotho.
Swaziland, Kenya and other countries of central and West Africa. Engen has bought a
R100 million bulk o1l terminal in Dar es Salaam, Tanzania, with the pre-emptive right

to take over two service station nctworks and scveral inland depots.
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Engen has also entered the Zimbabwe downstream oil business in a joint venture with
subsidiary Ximex Holdings. The company is also active in the Shaba Province of the
Democratic Republic of Congo. Engen has shares in Afric Oil (45%), Afric Energy
Resources (Pty)Ltd (20%), Petrolieum Nasional Berhard (80%) in South Africa, and
shares in Engen Botswana Ltd, Engen Ghana, Engen Namibia (Pty)Ltd, and Engen
Swaziland (Pty)Ltd.

The second MOC is Shell South Africa. which is 100 percent owned by Shell group,
with 40 percent ownced by the British based “Shell” Transport and Trading Company,
and 60 percent by the Netherlands based Royal Dutch Petroleum Company (N.V.
Koninklijke Nederlandsche Petroleum Maatschappij).

Shell South Africa holding company is technically owned by Shell Petroleum Supply,
registered in London. The close interlocking ties between the two parts of the Shell
group meant that the responsibility for Shell South African opcration lies squarely
with both the British and Dutch companies (www.shell.co.za). Shell S.A is a wholly
owned Shell subsidiary company, with a market share of 17,8 % and with over 800

service stations.

The Third company is BP South Africa (Pty) Ltd, owned by BP Amoco the holding
company. In other words, BP Oil South Africa 1s a wholly owned subsidiary of BP

Amoco (www.bp.co.za).

BP owns 50% of Sapref refinery and has about 780 service stations. BP shares are
quoted on stock exchanges in the United Kingdom, United States of America, Japan,
France, Germany and Switzerland. While BPSA is registered in South Africa. its head

quarters are in London.

The fourth MOC is Caltex Oil, which is part of the ChevronTexaco Group. Caltex has
a 15 % shareholding in the African Legend Investment Holdings Limited, a 75%
shareholding in Caltex Corporation in Singapore, 2% shareholding belong to the
Caltex Employee Participation, 5% belong to Lithemba Investments Limited, while
3% of the shares are held by the South African National Taxi Association

(www.mbendi.co.za).
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The Africa Legend Investment Holdings Limited has 100% shares in Africa Legend
Technologies (Pty)Ltd and Elgas Mozambique, the company that distributes and sells

natural gas from the Pande gas field. Caltex has a 100 % ownership of Calref.

The last oil company which falls within the MOC category is Total South Africa
(Pty)Ltd a subsidiary of the international group TotalFina South Africa founded in
1954, and combines French (54.56%) and South African (45.44%) shareholding with
a strong refining activity at Natref (36%) and 17% shares in the lubricant base oil
refinery South African Fuel Oils Refinery (Safor) which is managed by Engen
(www.mbendi.co.za). In 1999, Total merged with Fina and Elf to form TotalFinaEIf.
Total also has shares in TOTAL Renaissance (51%), Calulo Investments (25%),
TotalFinaElf (57%). and Venltin Ltd (33.3%).

The shareholders of TOTAL include several South African companies including the
Rembrandt Group (33.3%) and Old Mutual (9.6%) (www.total.co.za). In the retail
sub-sector TOTAL has close to 12% of the market. while in the commercial and
industrial sector the company has a 13.4% market share. TOTAL has a strong position
in the agricultural sector with a market share of 18%. TOTAL's markcting assets

includes 688 branded scrvice stations, a network of depots and a fleet of road tankers.

(b) Local Oil Companies

The second category comprise of Sasol, and PetroSA which arc referred to as LOC’s
because their headquarters are in South Africa. These two LOC’s produce petroleum
products from gas to liquid fuel products and from coal to liquid using the Fischer-
Tropsch based Slurry Phase Distillate (SPD) a coal and gas to liquid technology in

their plants.

(1) Sasol Oil (Pty) Ltd

The South African Coal, Oil and Gas Corporation (Sasol), which was latter to be
known as Sasol, was a wholly owned subsidiary of the Industrial Dcvelopment
Corporation of South Africa, which in turn was owned by the South African

Giovernment.
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The government owned Sasol prior to 1979, and was privatised later that year. It holds
about 64 percent of shares in Natref. Sasol also owns the Sasol Synthetic Fuels (SSF)

plant in Secunda, Mpumalanga Frovincc.

The SSF uses the Fischer-Tropsch based Slurry Phase Distillate (SPD) a coal to liquid
technology. It received government subsidy, through the synthetic levy and the
subsidy was terminated in 1999. According to Reuters (16/03/2003) Sasol has about

100 petrol stations to date, but leases them to other companies.

(i1) PetroSA

The PetroSA’s svnfuel plant was commisstoned in the late1980’s by the government
which funded the project, and 1s also currently owned and controlled by the South
African government, through PetroSA. It produces liquid fuels from gas through the
usc of the Fischer-Tropsch Gas to Liquid Technology (GLT). PetroSA does not own

or operate service stations.

(c) Black Oil Companies

The third catcgory include all those companies that were established in South Africa
aiter 1994, owned and controlled by HDSA’s. Such companies are regarded as new
entrants in the South African downstream petroleum industry since they were
established a few years ago. This category includes Exel Petroleum (Pty) [.td, Tepco

(Pty) [td, Afric Oil (Pty), and Worldwide Africa Investment Holdings.

(1) Tepco (Pty) Ltd.

The Thebe Petrolcum Company (Tepco) was formed in 1995, initially as Bambanani
Petroleum. It began in 1992 with Batho Batho Trust, which founded Thebe
Investment Corporation with an aim of providing economic opportunitics to blacks.
Tepco 1s a subsidiary of Thebe Investment Corporation. Thebe Investment
Corporation has 90 percent holding in Tepco. Tepco was distributing petrol, diesel,
lubricants, illuminating paraffin, LPG, and propane. Tepco is now a subsidiary of

Shell South Africa Marketing (www.tepco.co.za).
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(i1) Afric Oif (Pty) Ltd.

Afric Oil (Pty) Ltd was founded in [995 by the black empowerment company
Worldwide Africa Investment Holdings (Pty) [.td (WAIH) which has a 55 percent
equity stake in Afric Oil, the remaining 45 percent 1s owned by Engen
(www.africoil.co.za). Its formation was a product of negotiations between WAIH and
Caltex aiming at providing blacks the opportunity to enter the petroleum industry.
Afric Oil was the first empowerment firm in the oil industry, although it exited the
real retail side several ycars ago and concentrated much on wholesale distribution.
T'he services currently offered by Afric Oil arc, among others, marketing a full range
of petroleum products, sourcing and providing fuel dispensing and storage equipment,
sourcing and providing transportation of fuel in bulk, and providing fuel management

solutions.

(111) Exel Petroleum (Pty) Ltd.

Excl Petroleum was formed in March 1997, by a number of organisations and
businesspersons. Its shareholders, include the South African National Civic
Organisation (SANCO), Siphumelele, African Renaissance and National Black Fuel
Retailers Association (NBFRA), of which the latter has about four hundred service

stations operators as members.

(1v) Worldwide Africa Investment Holding

The Worldwide Africa Investment Holding (WAIH) was Founded in 1994, and 1s a
South African registered, privately owned and managed investment holding company.
It was founded to establish a solid capital base for its entreprencurial initiatives, while
also nurturing powerful synergies between various organizations and key players,

creating meaningful commercial participation for WAIH’s chosen arca of focus.

Sego Investments (Pty) Ltd, the founders and executive personnel of WAIH, hold
60% of the economical beneficial shares in WAIH, while a number of institutional
investors hold the balance (www.engenoil.com). The company is structured to

develop a portfolio of profitable investments in certain key focus areas.
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Their most significant exposure is in the liquid fuels and energy sector. It is different
to the other BOC’s because it does not market petroleum products in South Africa nor
does it operates a refinery or service stations. Through its 100% interest in AER,
WATH has consolidated its involvement in this sector via its 55% intercst in Afric O1l

(Pty) Ltd the commercial dealer of liquid fuels.

2.6.Industry Associations and their Membership

There are two main industry associations in the petroleum industry of South Africa
beside RMI and SAFDA which were discussed earlicr. These assoctation are the
South African Petroleum Industry Association (Sapia) and the African Minerals and

Energy Forum (Amef).

The South African Petroleum Industry Association’s (Sapia) founding members are
the Multinational Oi1l Companies. Sasol Oil joined in 2000 followed by PetroSA,
Mossgas then. The members of Sapia are the LOC’s and MOC’s namely; Shell, Total,
BP, Engen, Caltex, Sasol Oil, and PetroSA. The main aim of Sapia, is to represent the
common interests of the member companies in petroleum refining and marketing in
South Africa and to promote understanding of the industry’s contribution to economic

and social progress with all stakeholders (www.sapia.co.za).

Moreover, Sapia was formed by the MOC’s in 1994 to pursue objectives, which are to
the best interest of the member companies. It has a director who is pcrmanent and
takes charge of the activitics of the organisation. The members of Sapia have made

several submissions on legislation and policies concerning the industry.

The most active and relatively powerful association in the industry when compared to
the other associations, is Sapia. It is active and take part in legislative and public
participation processes regarding matters of the industry. They made submission
during the drafting and influenced the final outcomes of legislation. They have carned
respect from policy makers because of the experience they have, their contribution to

the economy and the role they play in the industry.
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The other association is the African Minerals and Energy Forum, which represents the
interests of HDSA’s who are in the minerals and energy sector, although its main
focus is on the petroleum industry. 1t is an organisation of individuals, mostly Blacks.

who are involved in the minerals and energy business.

The main aims of AMEF, is to promote and protect the interests of previously
disadvantaged stakeholders in the minerals and energy fields. The other aim is to
influcnce policy formulation in the minerals and ¢nergy arena and to be a united voice
on behalf of previously disadvantaged groups (AMEF, Constitution, 1998:2). In the
petroleum sector, 1ts membership comprise among others, the two Black Oil

Companies (BOC’s), Excel Petroleum (Pty) [.td, and Afric Oil.

Most of the activities of AMEF are in the energy field, but specific focus is given to
the petroleum industry activities. AMEF is the weakest link in the chain between the
government, established companies and the BOC’s. While one of its main aims is to
influence policy formulation, it has hardly influenced policy in the energy sector.
Secondly, it currently comprise two BOC’s which are not as powerful and well

cstablished as their counterparts in Sapia.

2.7. Black Economic Empowerment Equity Deals

The petroleum industry players have committed themselves in the Empowerment
Charter to placc 25% of its assets in the hands of black-owned business within the
next ten years. from 2000. According to the Sunday Times (28/04/2002), at the time
of the charter, black companies owned about 5.2% of the asscts of the industry and

only 2.3% of the annual operating profit.

Historically Disadvantaged South Africans made up 33% of staff at director and
management level, while at non- management level the proportion was 66%
(www .shell.co.za). Since the signing of the Empowerment Charter in 2000 a number
of empowerment deals or equity agreements have been entered into between the
MOC’s and BOC’s and other empowerment companies. Below somc of the

empowerment deals are discussed.



(a) Engen and Worldwide Africa Investments

The first major and widely publicized shareholding and equity participation deal was
the acquisition of a 20 percent stake in Engen in late1999 by Worldwide African
Investment Holding (WATH). In 2000, as reported in the Sunday Times (2000) Engen
acquircd a 45% interest in Afric Oil, which 1s owned by Worldwide African
Investment Holding (Sunday Times, 15/10/2000). Early in 2000 the Competition
Tribunal approved Engen's 100% acquisition of Zenex, which was owned by WAIH,

making Engen the largest o1l company in the retail sub-sector.

(b) Shell and Empowerment Companies

(1) Shell and Thebe Investments Corporation l.imited

In August 1998, Shell concluded a refining and processing agreement of its share at
the refinery with Tepco, the petroleum subsidiary of Thebe Investments. In mid-April
2001, Shell sold between 17.5% and 25% of the new Shell SA Marketing (SSAM)

arm to Thebe Investments.

Following on from the announcement of a Letter ot Intent in July 2001, discussions
were concluded in March 2002 between the two parties, resulting in Thebe acquiring
full (minority) voting rights in the retail and commercial business of Shell. It was
agreed that Thebe will have 25% Board representation in the company. As Tepco is
now a subsidiary of SSAM, this arrangement has been superceded by new
agreements. This deal resulted in Thebe subsidiary Tepco merging with Shell. Thebe
petroleum marketing asset Tepco Petroleum was acquired by Shell as part of the

agreement and has now become subsidiary of SSAM.
(11) Shell and Southern Tankers
In November 2001, Shell and BP signed a deal with Southern Tankers, a joint venture

between Dudula Shipping a Black maritime company and Unicorn Shipping, a

subsidiary of the listed Grinrod shipping group.



Southern Tankers will charter a specialist oil and chemical products tanker to
transport petroleum products from the Durban-based SAPREF refincry, jointly owned
by Shell and BP to cover their entire coastal shipping requirements in a deal worth

R600million.

(¢) BP and Empowerment Partners.

In August 2001 BP sold 25% of its equity to the Women's Development Bank (7.5%)
and Mineworkcrs' Investment Company (17.5%). The assets included BP's refinery.
In August 2001. the Mineworkers’ Investment Company (MIC) and WDB Investment
Holdings (Pty) Ltd (WDBIH) accepted an equity stake in BP’s South African
operations, giving them an immediate three seats on the board of BP Southern Africa

(Pty) Limited and 25% shareholder voting rights (www.bp.co.za).

As part of the transaction, MIC and the WDBIH also secured an 1nitial 25 per cent
shareholding in a new BP marketing joint venture. The manner in which this deal is
funded is, as BP states, “confidential but is structured to make it possible for MIC and
WDBIH to self-finance the transaction and accomplish it entirely without external
financiers”™ (www.bp.co.za). The meaning and implication of the financing of the deal

1s a matter of speculation, to outside-parties to the agreement.

(d) TOTAL South Aftica and Calulo Investment

Total announced a sales and marketing joint venture worth "hundreds of millions of
rands" with the black empowcrment firm Calulo Investments. In July 2001, Under the
joint venture a new company, Total Renaissance, was formed. It is 51% owned by
Calulo and 49% by Total SA, and will take over some of the activities of Total,
including the¢ wholesale marketing of fuel, but not retailing and service stations
(www.total.co.za). Calulo is also one of several empowerment companies in

negotiations with Total for an equity stake.
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() SASOL Oil and Exel

Sasol has a strategic alliance with an empowerment company Exel. Sasol Oil acted as
a catalyst in the establishment of Exel, which today is 77.5% black-owned with Sasol

holding 22.5%.

(f) Exel and ExxonMobil

In March 2003 Exel Pctroleum (Pty) Ltd and ExxonMobil entered into a deal which
saw kxel start fuelling operations at Johannesburg International Airport from  April
2003, supplying jet fuel to air lines flying out of the airport and operate the fuel
facility, which i1s owned by the Airports Company of South Africa (ACSA)
(www.mbendi.co.za). Exel and ExxonMobil have also cstablished a jet fucl marketing
company Exelem Aviation (Pty) Ltd. Exel 1s the majority owner in the company. It is
projected that Exel will notch up a turnover of R3.7 billion this year, 2003. The group
projects a R5-billion turnover by 2005.

(g) Africa Legend and Caltex

In December 2002 Caltex Oil (S.A.) (Pty) lLimited announced a shareholders
agreement with a consortium of black economic empowerment partners led by
African Legend Investment [Limited. It is planned that this should ultimately provide
the Consortium a 25% interest in all aspects of Caltex’s operations in South Africa,
including supply. refining, distribution, retail and commercial marketing, aviation,
lubricants and business support. The cmpowerment partners are African Legend
Investment [imited (15%), Lithemba Investments Limited (5%), South African
National Taxi Council (SANTACO) (3%) and the Caltex Employee Participation Plan
(2%). Within this effective shareholding structure. Ditikeni Investment Company

Limited has a beneficial interest (1%).

2.8. Politics Behind th¢ Empowerment Deals: Who stands to Benefit?

The key objective of the White Paper (1998) is to achieve 25 percent of ownership,

control and sustainable presence of HDS.A’s in the industry or plans to achieve this.
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The HDSA’s who suppose to benefit from empowerment deals belong to AMEF and
own or control BOC’s, which are both weak. It should be remembered that, prior to
the signing of the empowerment charter in 2000, most of the MOC’s fiercely resisted
new competitors such as Afric Oil (www.sundaytimes.co.za). At the present moment

each of the black-owned oil companies now has a strategic alliance with an MOC.

The main solicitors of these deals are the MOC’s bccause they are the ones who
approach empowerment companies. The MOC’s stand to benefit from the deals,
since their image will be boosted when they appear to be complying with the
Empowerment Charter by including HDSA’s and BOC’s. The inclusion of [IDSA’s
works 1n favour of the established company, because this also helps the company
appear to bc committed to empowerment of HDSA’s and to reflect the profile of
South Africa’s demographics in the industry. The image of a company has indirect
benefits to the company, like advertising (media publicity during the singing of the

deal), which would boost sales.

The HDSA’s or BOC’s also stands to benefits from the deals, since they will also
enjoy the benefits arising out of the deals, more especially from dividends and’or joint
ventures. The empowerment deals that are cntercd into by the MOC’s and BOC’s
should be measured against what constitutes ownership and control, which according
to the empowerment charter signed by all the oil companies refers to equity
participation and the ability to exercise rights and obligations that accrue under such

rights and ownership.

These include, among other things, majority shareholding position i.e. 50% + | share,y
effective controlling shareholding, a majority of a board of directors, and/or a
shareholders agreement. Most of the deals that have been signed do not include all or
most of the above key ¢lements of ownership. For example, most deals that have been
entered into have tended to exclude the refining sub-sector. By excluding a particular
sub-sector from the deals, the above key elements of ownership are also being

excluded, therefore raising empowerment questions about the deals.
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The fundamental empowerment question that arises if the key elements of ownership
and control arc not included is, “what is the logic of entering into a dcal that allow the
BOC’s and empowerment companies less than 50 percent shareholding, which may
lead a BOC to merge with or become acquired by an MOC, further buttressing their
market power in the industry”. From all the above deals, the Worldwide Africa
Investment Holding seems to be the one that may become the major player in the SA
oil industry. which will be a major breakthrough for ecmpowerment efforts in the oil

industry.

Furthermore, the deals that have been entered into include among other deals, “blank
cheque™ deals, which do not necessarily result or contribute towards control, and
ownership by the HDSA’s. For e¢xample, in the August 2001 BP and Mineworkers
Investment Company and Women Development Banking Investment Holding (Pty)
Limited (WDBIH) equity agreement, “the equity stake gives the new partners

strategic influence, but not operational engagecment” (www.bp.co.za).

The other results of blank cheque agreements is initial minority shares which are then
followed by acquisition of the empowerment company. A good example is that of
Shell which initially gave Tepco 25 percent in its board, less than 50 percent, hence it
was easy for Shell to turn Tepco into a subsidiary off Shell, becausc it inter alia, had a

minority voting rights.

Moreover, the deal do not give effective controlling shareholding rights which is
important to achicve black economic empowcerment. These blank cheque deals
undermine the main objectives and spirit of the empowerment charter, to empowcer
previously disadvantaged groups and help create a balanced business world that
reflects the profile of South Africa’s population. It can therefore be concluded that,
the deals will benefit the MOC’s since they are not aimed at giving majority

shareholding and control to the HDSA's.
The other implication of the deals 1s the strategic exclusion of the BOC’s from certain

areas of the industry through the deal themselves, most notably in the refining sub-

sector.
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For example, the BOC’s are confined to the retailing and marketing sub-sectors, while
the MOC’s are heavily involved in all the sub-sectors, including refining. They
witting or unwittingly 1ntend to continuc cnjoying returns from these sub-sectors
while through an invisible hand control their MOC’s businesses and eventually the

petrolcum industry.

2.9.Government’s Institutional Structures

The institutional structures of the state lines down from parliament to bureaucrats who
constitute the main administrative agents and implementers of government policy. [t
compriscs of the following institutions and officials. The parliament, the department

and government officials form a complete chain of the governance structure.

(a) Parliament

According to the Constitution of the Republic of South Africa Act No 108 of 1996,
parliament is the superior structure that can make any decision relating to any
department. Parliament is responsible for passing general legislation and encrgy

legislation.

(b) Parliamentary Portfolio Committee on Minerals and Energy

In parliament there are a number of Parliamentary Portfolio Committees (PPC’s)
including, the Minerals and Energy committee. The Minerals and Energy PPC
discusses and allows public to make presentation on any matter rclating to the energy
sector. The committee also serves two purposes. First, it ensures the efficiency and

transparency of government.

Secondly, it allows the public to make an input into the law making and policy
processes. The minerals and energy committee comprise members of parliament from

different political parties. The committee is important for three reasons.

Firstly, 1t monitors the executive, DME and related structures, including their

performance in policy implementation and funding.
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It also investigates and makes recommendations about possible changes to legislation,
budget, structures and functioning of the department. Secondly, the committee is

involved in policy formulation and debatc legisiation.

Thirdly, it facilitates access to government by ensuring public participation in
monitoring, discussions and debating draft legislation (debate bills) implementation
issues through public hearings, public submissions, etc. In practice the PPC has not
been effective with regard to its mandate. and relied on the industry players to provide
researched information about the industry to make necessary policy and legislation. It
also relied on the understaffed department for draft bills and policies, which also

relied on the major industry players.

(c) Cabinet

The cabinet, besides parliament, 1s the supcrior body that can make decisions on any
matter of any department, including the DME. Within cabinet there is a Ministers
Committee on Minerals and Energy. The ministers” committee is a cabinet committee
of ministers and senior government officials formed to assist the minister/department
on issues that cut across several ministries. In case of the cabinet committee for
minerals and energy, it has ministers whose other responsibilitics include some of
those areas of mineral and cnergy, such as public enterprises (eg: Eskom) which falls

under the ministries of public cnterprises and minerals and encrgy.

(d) Minister and Department of Minerals and Energy

The national ministry is responsible for policy formulation and final decisions
concerning issues in the ficld of mincrals and energy. The minister is the head of the
ministry and is also responsible for several structures that are under the Department of
Minerals and Energy. The DME has the energy branch, which has a number of
directorates, including the Hydrocarbons directorate that accommodatcs the petroleum
scction of the energy branch. The department administers the regulatory dispensation

in the petroleum industry and legislation governing the industry.



The DME is also responsible for the drafting of legislation, reguiation, formulation
and implementation of policy and monitoring. This includes regulations such as, price
control, and import of petroleum products. [t is also involved in the determination of
wholesale margin of the oil industry and the margin of the fuel retailers. The
Department of Minerals and Encrgy, in conjunction with the Department of Trade and
Industry, ensures that the South African market is at all times supplied with quality
petrolcum products. But in practice, it relies on the industry, particularly Sapia
member companies to ensure that quality petroleum products are supplied. The
assurance of quality products lies with, and must be approved by the South African
Bureau of Standards (SABS) whose main responsibility is to make sure that all

products adhere to certain quality standards.

The DME, like the other departments, is headed by a Director General. The Director
General, is the main administrative head of the department, assisted by Deputy
Directors General who head each branch within the department. Each directorate also
has a Chief Director. The chief director is the head of a directorate, and is charged
with the responsibility of managing the directorate. The hydrocarbons directorate

Incorporate the petroleum section.

The hydrocarbons directorate has about four deputy directors within the petroleum
section and about two energy officers, who assist in the administration of the section.
When compared to the other directorate, the petroleum section of the energy branch is
highly understatfed. For this reason, it is not surprising that in practice it does not
follow up what the industry through Sapia has promised to deliver. It is also unable to
monitor and measure delivery of what is contained in the empowerment charter,

living this to the o1l companies themselves.

2.10. Petroleum Products Agreements

The other instruments that assist in the regulation and governance of the industry are
the petroleum products agreements reached between the oil companies and Sasol,
namely; the Blue Pump Agreement (BPA) (1982) and Main Supply Agreement
(MSA) (1988).



The first agreement is the BPA which was signed by the MOC’s. However, the other
new oil companies also apply the BPA. The oil companies in respect of whom Sasol
at present implements the agreements are: BP, Shell, Caltex, Engen, Total, Exel,

Tepco, and Afric O1l (Pty) Ltd.

The BPA restricts and simultaneously entitles Sasol to a 9,23 percent maximum
market share. In other words Sasol will be in breach of the agreement if its market
share can exceed the 9.23 percent maximum share of market. The second restriction is
that which preclude Sasol from selling petroleum products other than petrol,

Liquefied Petroleum Gas, for example.

The second agreement is the Main Supply Agreement. The MSA, like the BPA, was
entered into between Sasol and the oil companies, which included Zenex. The MSA,
despite the fact that Sasol and the oil companies negotiated it for a long time, it was
actually implemented since 1988(by both Sasol and the oil companies). The MSA

contains at lcast three restrictions.

The first restriction precludes Sasol from selling petroleum products other than petrol
(e.g.. LPG, IP, et fuel, power paraffin, and propane) in the retail market and is limited

to a given volume in respect of diesel.

The second restriction limit Sasol to scll petrol of the same octane rating and
specification as the host service station. The third restriction relates to the production
of certain volume, which the oil companies are obliged to purchase, but are not

obliged to purchase the excess production from Sasol.

In 1995, Hengeveld and Rodenburg (1995) summarized the regulatory system of
South Africa correctly when they argued that. “the key ingredients which regulate the
industry are the supply agreements between Sasol, price and import control, and the
oil companies which market its fuel, the wholesale and retail margin formulas, the

Sasol tariff protection or subsidy (this has now being removed)”.
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The above restrictions are linked to the up-liftment of the synthetic fuels by the oil
companics to Sasol. In terms of the law, specifically the Competition Act of 1998,
they are restrictive practices and therefore falls foul with the Act. The MSA and BPA
transgress sections four and five of the Competition Act of 1998. They also fall foul to

some of the sub-sections of the Act.

Consequently, Sasol has applied for exemption to the Competition Commission of
South Africa, in terms of the aforementioned Act and has also given notice to the oil
companies. Thesc agreements will no longer be applicable after the 31 of December

2003.

In addition to all the above agreements or regulatory instruments, the government
promulgates regulations to give effect to some of the matters in legislation and
regulatory frameworks. The regulations get published by government in the

Government Gazette.

2.11. Pricing Mechanism

The South African pricing structure of petroleum products comprises both domestic
and international components. The domestic component include profit margins,
government imposts, transport and industry costs, while the international component

include the Basic Fuels Price.

The international component was based on the In-Bond Landed Cost (IBLC) which
was the price of petroleum products at the refinery gate. Following the State of the
Nation address by the President on the 14 February 2003, this has been replaced by
the Basic Fuels Price (BFP) since from April 2003.

The BFP i1s the ex-refinery gate price of petrolcum products, an international
component which is based on spot prices that are reported daily by international fuel
price reporting agencies, particularly Platt’s which the government has chosen to rely

on for its price calculation.
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The local cost component includes the government imposts such as the customs and
excisc duties, fuel levy, road accident fund levy, equalization fund levy. 1t also

include the transport and industry costs such as, retail and wholesale margins.

The transport cost to the diffcrent pricing zones are determined by using the transport
tariffs of Transnet subsidiary (Petronet, Spoornet. and Autonct) for transporting the
product from the coastal refineries to inland depots serving the area or zone. The
tariffs are based on the dominant or most economical transport modes whether it is

pipeline, road or rail transport.

The delivery cost element compensates marketers for actual depot related costs and
distribution costs from the depot to scrvice stations. The element is calculated on
actual historical costs (one year previously) averaged over the country. The markcting
margin aims at granting marketers a bench mark return of 15 percent on depreciated
book values of assets with allowance for additional depreciation, but before tax and
payment of interest. The profitability of the wholesale is calculated on the previous
year’s results and does not take into account the inflationary increases in the current

year.

The retail margin 1s determined on the basis of the actual costs incurred by the service
station operator in selling petrol. In this cost structure account is taken of all
proportionate driveway related costs such as rental, interest, labour, overheads and

entreprencurial compensation.

The government imposts included the equalisation Fund Levy, a fixcd monetary levy,
determined in terms of the Central Energy Fund Act N 38 of 1977 by the Minister of
Minerals and Energy in consultation with the Minister of Finance. Moncys in the fund

can be employed for the purposes set out in the Act.

The Road Accidents Fund levy is determined by the Minister of Transport in
conjunction with the Minister of Finance and is used to finance road accident third
party claims. A fuel tax and customs and excise levy is imposed on petrol and diescl.
Other liquid fuel products are only subjcct to Value Added Tax (VAT). These imposts

are determined by the Minister of Finance.
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The fuel price 1s controlled by government and 1s adjusted on the first Wedncsday of
every month and is publicly announced by the Central Energy Fund (CEF) (Pty) Ltd
on the previous Friday or Monday. The BFP make up about 51.13 percent of the fuel
price, while government imposts make up about 29.69 percent, with transport and
industry costs amounting to about 20.38 percent. The breakdown of the price

components 18 illustrated and shown in Tables 6 and 7 below, when the price of

petrol in Gauteng was R426, 00 in April 2003.

(1) Local Component

Table 6 Local Price Component in April 2003

Component

South African cents per litre

Wholesale Margin 28,298
Service Cost Recoveries 5,100
Storage, Handling, and Delivery Costs 5,100
Distribution Costs 0
Dealer Margin 35,000
Zone Differential 12,300
Fuel Levy 101,000
Customs and Excise 4,000
Road Accident Fund Levy 21,500
Slate Recovery 1,000
Sub-Total 208,198
Basic Fucls Price 217,802
Retail Price of Petrol R426,00

Source: Mbendi Website (www.mbendi.co.za)
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(i1) International Component

The international component on the price of petrol is the basic fuels price. The BFP
incorporates, infer alia, FOB, Insurance, and Freight, which when combined together
constitute CIF, Ocean Leakagc, and Wharfage. In April 2003 the BFP of petrol was
R217.802 as shown in Table 7 below.

Table 7 International Price Component in April 2003

Component Amount
Basic Fuel Price 217,802
Total 217,802

Source. Mbendi Website (www.mbendi.co.za)

It should be stated that the local price composition of the price includes transportation
cost to the diffcrent pricing zones, since South Africa is divided into a number of

Magisterial Districts and pricing zones.

2.12. Legislation Governing the Petroleum Industry

The South African downstream petroleum industry is governed by a number of
legislation. of which some extend to cover the entire value chain of the petroleum
industry, from upstream industry’s exploration for and production of | to the
downstream industry’s refining, marketing and retailing sub-sectors. The two key

Acts retevant to the downstream petroleum industry are discussed below.
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