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Revenue Practice Note 24 dated 8 August 1994 reads as follows:

“Self-employed taxpayers must claim their motor vehicle eXpenses based on the -
-actual cost incurred in respect of such vehicle over the actual distance travelled.

The private use of the vehicle must, thereforé, be based on actual figures.

To reduce the workload for both taxpayers and Inland Revenue, it is‘acceptable
in cases where a t~ax'payer has not maintained adequate records, to base the
private use of the vehicle on the value determined in terms of paragraph 7(4) of

the Seventh Schedule to the Income Tax Act.” }

Paragraph 7(4)' of th'e:‘Seventh ‘Schedule to the Income Tax Act, 58 of 1962, as -
amended, (“the Act”) pi'ovides that employees a;'e to be-taxed on a vaiue of ‘1,8 per
cent per month of tﬁe “determined value” of a motor vehic_le,l the ﬁse of v;'hiéh 1s
granted to thgrrjl by virtue of their émployment. The détemﬁned value of a vehicle is its

| cost excluding finance charges and VAT, aﬁd the amount_obtéined l;y rﬁultiplying tﬁis '
cash cost exclusivé of VAT By 1,8 per‘ ceht per month is reduced by R120 per month
where the employee bears the (.:.ost of all fuel used‘fc')r the purposes of fhe p;'ivate'use |
of thg \./ehicle, and by a further R85 per month wh’ére the employee bears the full cost
of maintaining the 4véhic1e’(including; the cost of repairs, servicing, lubﬁcatior; and

tyres).



£

/

/
7

Thus if a motor vehicle costs R100 0'00‘~ex¢lusiye.of finance charges,' interest or VAT,
the employee would  have to include R1 800 per month in gross income, which is
~ R21 600 per annum, less R2 460 for a full year where the employee bears the cost of

fuel and maintenance, leaving a taxable amount of R19 140 per annum.

The effect of Practice Note 24 is that a ;‘self—gmployed” pefsc;n (a cohtrédi(:tipn in"
terms, which perhaps' mirrors the muddled tlunkmg uriderlyi‘ng the practice note)
 should claim all -the“de{ductibie"_e%benses .associated with running- his " or f]ér -motor
vehicle, and then add back an amoulnt équal to the‘_notional fringe benefit of the use of

such motor vehicle.

" The first and most basic problem with this pract'ice is that there is absolutely no

authority for it in the Act.

Ihe relevant'pr‘olvisioné of the Act, .ie the gen‘eral‘deduction ‘formula and s ll(e) would,
it 1s submittéd,' require -and permit one to claim travelling '¢xp.en-ses to the extent to
which oné’s motor vehicle is used fOr\vthve .pﬁrpo;c,es of trade. Travelling expenses
typi;:ally claimable 'would be: finance ch.arg.es, Qeaf and tear (or rent where thé v_ehicle
-.is 'leased),‘ insu;an;:é, ;.)c‘étro\.l,j fhéintenance, repairs, et;. CAll .these' Aitem_s, with th¢ |
‘- exception of the wear and tear alipwance, repr.es.ent “expenditures” and, if fhe motor
vehicle is used for trade pu;péses, y;vould be deductible to.the extent to whichAthe
motor vehicle is so'dééd. In the ;ase of the §vear and tear alloWahce_‘,‘ it is’ submittled |
that\ thefreasoning of Botha JA in Soiaglass. Finance Co- (Pty) Ltd v Commissioner

for Inla’n'deevenue 1991 (2) SA 357 (A) at.278B-280G, in relation _tol a loss as



opposed to an expenditure, ‘would. by a parity-of reasoning apply to an allowance such

as the wear and tear allowance.

In the Solaglass cas€, the taxpayer had claimed a loss incurred in respect of a loan
,becoming' irrecoverable, and in the context of s 23(g), which then prqvided that no

deduction could be obtained in respect of: -

“any moneys, claimed as a deduction from income derived from travdev, which
‘[were] not ‘wholl‘y.'or exclusively laid out or expended for the parposes'of

“trade”,

it was argued on behalf of the taxpayer that a loss did not represent “moneys laid out
or expended™, and that s 23(g) therefore did not-apply to losses claimed as a deducti'c‘m
" from income. Botha JA rejected this argument, with respect correctly, in the following

‘terms:

!

“Section 23(g) does not refer to in terms to ‘losses’; as does s 11(a).
‘Counsel for.the appellant based an argument on the difference, in this
respect, between the two sections. He said that it showed that the
Legislature did not intend s 23(g) to apply to the deduction of ‘losses’ at
all; and, since the appellant was clearly claiming a deduction of “losses’,
and nothing else, its claim could not be barred by s 23(g) I do not agree.
It seems to me that the argument does violence to the plain meaning and
effect of the language used in s 23(g), particularly when it is contra§ted
with the wording of s 11(a), and more especially when it is considered in
- the context of the other paragraphs of sectlon. 23, as I shall now’
endeavour to show.” .

|  After cifcing the provisions of s 23(g), Botha JA continued as follows at 278E:

¢



" “The prohibition is of wide ambit. This can be seen .when that against
which the prohibition is dissected into its coniponent parts, as follows:

(i) deductions
(ii) _ in respect of
(iii)  any moneys
(iv) - claimed as a deduction from income derived from trade

"(v) -~ which are not wholly or exclusnvely lald out or expended for the
- purposes of trade.

N

The core of the prohibition is to be found in (iii): ‘any moneys’. That
expression in itself is not concerned with ‘losses’; either inclusively or
exclusively; it is entirely neutral in relation to the concept of ‘losses’. So is -
the wording of (v), which is the substance of the prohibition. Re—castmg

it in positive terms, the requirement is that any moneys sought to be - -

deducted must be moneys which are laid out or expended in the manner
specified. The requirement comprises two component notions: ~ (a)

. moneys which are laid out or expended; and (b) in a particular manner, ie
wholly and exclusively for the purposes of trade. But the réquirement in -
no way touches upon the question whether moneys which are laid out or
expended are decreed not to be deductible if they are not laid out or

expended in the manner required. There is nothing in the section to =~

support the argument that the prohibition does not apply when moneys
which are laid out or expended happen to result in losses

I turn to s ll(a) Insofar as it is relevant for present purposes, |ts
ingredients may be stated as follows

(i) there shall be allowed as deductions from the i income

(ii) - expenditure and losses

(iii)  actually incurred ‘

(iv)  .in the production of i mcome o

v) provnded such expendlture and losses are not of a capltal nature

The pivot of the prov.ision lies in (ii): ‘expenditure and losses’. This
expression characterises the nature of that which is authorised to be -
deducted. Consequently, in applying the section, it may be necessary to
_consider the distinction between ‘expenditure’ and ‘losses’ and the
contrasting concepts of voluntary payments and involuntary deprivations
(cf Joffe & Co Ltd v Commissioner for Inland Revenue 1946 AD 157 at
166-7), and such consideration may be important when it comes to .
applying the proviso .in (v), where the issue is whether or not the
expendlture, or the losses, are of a capital nature (see Stone v Secretary for .
Inland Revenue 1974 (3) SA 584 (A) at 593E-594H, and Burman v
Commissioner for Inland Revenue 1991 (1) SA 533 (A)). So, in the case of
_a loan which has become irrecoverable, the amount of which is sought to
" be deducted, important considerations are that it is not the expendlture
incurred in advancing the loan . which is sought to be deducted, but the
loss of the loan capital by reason of its having become lrrecoverable, and

-
.



" in that regard; for the purposes of applying the section, it is relevant to
observe that were it not for the loss of the loan capital there would be no
question of any deduction and that the real issue in such a ‘case is the
deductibility of the loss (see Stone’s case supra at S93E-F). But in my
view considerations such as these are confined to the context of s ll(a), .
they have no bearing on the application of s 23(g). Section 11(a) provides
positively for what may be deducted, and s 23(g) negatively for what may
not, but there is no direct correlation between the one and the other. So,
for instance, the question whether or not expenditure is of a capital
nature is vital to the enquiry under s 11(a), but it plays no role in the
application of s 23(g). The enquiries under the two sections are notionally
and logically discrete. That this is so is demonstrated by the fact that the
Legislature did not transpose the descriptive expression ‘expenditure and
losses> from s 11(a) to s 23(g); instead, it used in the latter section the
colourless expression ‘any moneys’. Section 11(a) is concerned with the
~ deduction of ‘expenditure’. qua expenditure and the deduction of ‘losses’
qua losses, while s 23(g) focuses on the deduction of ‘moneys’ qua moneys. .
And ‘moneys ... laid out or expended’ do not become the less so because
they are lost. : ‘ ' :

The impact of the difference in phraseology that I have mentioned
becomes even clearer when regard is had to the setting'of para (g) of s 23
in the section as a whole. Each of the paragraphs (a) to (i) commences
with a statement of the particular matter in respect of which no deduction
shall be made The Legislature’s choice of wordlng is sngnlficant

. ‘(a) - the cost incurred

(b)  domestic or private expenses ..

(c) any loss or expense, the deductlon of which would otherwise be
allowable .. .-

(d) the taxat_lon levied

(¢) income..."

(0 any expenses incurred ..

(2) any moneys clalmed as a deductlon

(h) interest ..

(i) - entertainment expenditure ...".

The differences in the wordlng speak for themselves there is no reason
for thinking that the Legislature’s selection of language in para (g) was
anything but delnberate and designed.

Applylng the views expressed above to the facts of this case, I see the
position as follows. The-appellant, in taking over or advanclng the loans
in question, laid out and expended moneys; .it incurred expenditure.
When the loans became irrecoverable, it incurred losses. The deductions
to which the appellant lays claim represent, at one and the same time, the
* moneys laid out and expended, the expenditure incurred, and the losses
incurred. In order to determine whether the deductions claimed are *
allowable under s 11(a), an assessment of the nature of the losses incurred

-
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is called for. That enquiry yields the answer that the losses are deductible

under s 11(a). We then move on to a different enquiry: whether the
losses, found to be deductible under s 11(a), are disqualified from
deduction by virtue. of s 23(g). For the purposes of this enquiry, the
nature of the losses, qua losses, is no longer of any consequence. What is
important, viewed through the framework of s 23(g), is the characteristic
of the losses as constituting, as a matter of fact, ‘moneys claimed as a
deduction from income derived from trade’. There is no doubt that the
losses fall squarely within the ambit of these words. Nor can there be any
doubt that the ‘losses’, in their new garb of ‘moneys claimed as a
deduction’, were again as a matter of fact ‘laid out or expended’ by the
appellant. In consequence, for the deductions claimed by the appellant to
pass the test of s 23(g), it must be shown that the amounts of the loans
made by the appellant were wholly and exclusively laid out or expended -
for the purposes of trade.” ' 4

\

" Botha JA then went on to.consider whether, on the facts, the amounts of the loans had .

‘been wholly and exclusively laid out or expended for the purposes of trade.

- What was récogni§ed in ;che‘ above jah'ci‘zrzim"olf Botha JA is the faﬁt_that tﬁe loss
subsequently cl;aim'ed as a'deduction ﬂo;ived from an eérlier laying out-or expending of
' moneys, and that the questibn whéthér thé..mone.ys had been laid'out or expended
wh‘ollyjl‘aln_d exc_lﬁs‘ively forithé"';;urpc;SE;S‘ of t;adc had to be‘detér;nined with ‘reference
to the purpose of tﬁe t‘axpa})lé'r at the time when the e‘_:arlie; laying out or expending of
~ moneys took place. It is submitted, with fespect,*tﬁat the above commenté'éf Botha
JA are corréct. In (any.event, they. embody _thé pronouncement of the majc->rit}-l decision
of the highest court in the land, and 'théy' rrioreo_-v.er, form part of the raﬁo of the -

judgment. As such they must be accepted as the law, whether or not we find ourselves

in agreement with them.



Now it is of course true that s 23(g) was amended'aﬁer the Solaglass decision, but the
amendment does not in any respect rob the above ‘findings of Botha JA of their force.

Section 23(g) now provides that no deductions shall in any case be made in respect of:

“any moneys claimed as a deduction from income derived from trade, to
the extent te which such moneys were not laid out or expended for the
purposes of trade”.

The eﬁ'ect of the‘ amendment is to permit, and indeed require,_ an apportionme'nt.where
rnoneys have been laid out or Aexpended partly for a trade purpose and partiy f-‘or anon- -
trade purpose But the manner in which one approaches the inquiry has not’ changed

It has been rendered more difficult because in a case where both trade and non-trade
\purposes are present one nowhas 'to.attach weight to such purposes with a vievu to
effecting an apportionment of the rnoneys laid outor expended, in order to determine
' “how much thereof is deductible; but the approachto the question’ of _the taxpayer’s
purpose has not changed. One wouid still hav'eto determine the deductibility of a loss,

~ or the extent thereof, with reference to the taxpayer’s purpose or purposes at the time

when the moneys were laid out or expended which have-subsequently given rise to a
o, A ) . . ’

~

loss.

What is the reieva’nce of all this to the question of the deductibility of motor vehicle
expenses claimed by so-called self-employhed persons? It is that where a motor vehicle
has been purchased by a self-employed taxpayer ‘what w1li be claimed as a deductron
in addition to expendlture on repairs, mamtenance and fuel, etc, is the. depre01at10n or
wear and tear allowance provided for in s 11(e) of the Act. Section 11(e) provides

that there shall be allowed as a deduction from income:



“.. such sum as the Commissioner may think just and reasonable as
representing the amount by which the value of any machinery, plant,
implements, utensils-and articles ... used by the taxpayer for the purpose
of his trade has been diminished by reason of wear and tear or
depreciation durmg the year of assessment”. ‘
Although the wear and tear or depreciation ,al.l'owance, is claimable with reference to
the - diminution of value by reason of wear and tear or depreciation, the
Commissioner’s practice is to,ascertain:the value with reference to cost where an

article has been purchased. It is considered that this practice is in most cases justifiable

and correct (cf ITC 1546 54 SATC 477)

“What is claimable under s 11(e), tﬁen, is an allowance, bemg the amount of wear and
tez‘l.r.or depreciation detelrmine_d. by the Com}iﬂssioner ‘a's aforesaid, not moneys laid out
‘or expended per sé. AMoneVys- are la-id‘out or expendéd when a .rriotqr vehicle is
purcﬁased, and the amount of wear .-and tear or depfeciation éléimﬁble_: 1s an al‘l_o.warice
Jd,etermi-ned subgeqﬁent to.the time when the mdneys \:vere' laid outl or gxpen‘de(i, in thg
- same Way as a loss. resulting fromv a loan 'becomi}nbg irrecoverable is‘ ciaimed as a
deduction when ‘the rﬁqneys ﬁrevioysly laid out or expended as a loan are lost. To
"a'dapt the lanéuage of Botha JA,. s llh(e). fo'c_uses‘.on ‘wear and .tear~or»depreci5tion’
qﬁa wear and tear or‘deﬁreciatio;_l, v.vhile.s Zj(g) focuses on the dedﬁction of ‘moneys’
qua moneys." Thus when one 1s called“upon to determine the afn_ount‘ of a wear gnd
teé.; 'allowanée which is déductible in 'terms 4of s 23(g), one’is obliged to focus on the
moneys laid éut or gxp'end_ed at thg prior time wﬁen mc.>lney was _Iexpended on the

purchase price of the article in ré;spect of which the allowance is claimed.
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It is submitted that the reasoning of Botha JA ini the Sblagiass case is equally
applicable to the case of a wear and tear, or indeed any other, allowance claimable " '

under the prdviSions of the Income Tax Act pursuant to moneys expended.

* The question which aﬁges in the context of the deductibility of 'ﬁlc;tor vehicle ex'pe-ns;es
where a motor vehicle has been burchased.to be used f“or.bo'th busiﬁc;ss and private
purposes, Or in income tax language for both trade and non-tréde purposes, is this:
how does one determine how mucﬁ wear and tear .or depreciatfon is deductible in
terms of s 23(g) of the Act as amended?

As alfeady stated, although the wear ‘an.d tlear allbwancg is not a deduction of ﬁldneys '
laid out or expénded per se, it‘.does in' most c‘;ases flow from a prior éxpenditﬁre of
money when the motor vehicle was purchased, and in this sense relateé to moneys laid
Oﬁt or expended. If this analyéis is ﬁot correct, then it would séem that a ‘case could be

made for the view that the wear and tear allowance is not subject to the apportionment

implicit in s 23(g) as amended.

»It wouid' appear, then, that a taxpayer who uses a rﬁotor vehicie for t;oth trade and
non-trade purposes must add all his or her non-capital.expenses, p_Ius the wear and tear
lallowaﬁce, and then claim suqh- expensés,and aﬂowance to the extent to wlnch the
moneys were laid out ér expended for th;e purposes of trade. This iS_‘what 15 fequired_

[y

by the Act.
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But at what point in time must the extent of the trade and non-trade purposes of the
taxpayer be determined? It would seem that, following the analysis of Botha JA, the
taxpayer’s purposes must be dete’rminéd at the time when the moneys were laid out or

expended.

But ought the taxpayer’s purposes be cast.in stone at the time when the moneys were
‘ expe'nded on the purchase price of the vehicle? ‘What if the actual extent of use for

trade purposes varies from time to time, and possibly differs from the -taxpayer’s

purpose when the moneys were actually expended on the acquisition of the vehicle?

It is considered that ,this.‘p:roblem can be resolyed. by recognising the fact that in the
ca_éé of mQSt, if not all; t“axbayers acq,'uiring a motor vehicle'which iS'inténded to be
used for both trade and ﬁon—trgdé purposes, the taxpaye;’s actual purpose is'to use tﬂe
vehicle for trade purposeé as rca!quiréd‘t‘ran time td time, so that the manner m V\./hichl :
thé vehicle is actually uséd from ti.mg to time is at all times Coh_sisfent wi';h hls or her
purpose when the moneys were laid out ,pr'e)‘gbgridléd. It would therefore seem fq be
justified to dgtermine .the eﬁc’;ent to which.thé }nbney&wefe laid out c;r expended for the
~ purposes Aof.' trade, as required4by s 23(g), w1th reférencc_a to the alct'uél exfent of " trade

-

use in each year of assessment.

Before moving on to discuss how this ~Shou1d' be dbne,' it is perhaps necessary to
consider the position where a motor vehicle, or for that matter any other article in -
respect of which wear and tear or depreciation is' claimable, is acquired by gift ‘or

inheritance, in other words where there is no cost to the taxpayer. Can the analysis of
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Botha JA hold in this situation? The't:hrust of Botha A’s reasoning is that alfhoﬁgh an
‘irr.ecoverable, léan is claimable as a “loss” in terms of s 11(a), when it comes t:o s 23(g)
it is either deductible, or not deductible, or. (we can ﬁoWadd) pértly dedﬁctible, in the
guise of moneys laid out or ¢)§pended, ie‘with reference to the taxpayer’s purpose
whén the4money,waé expended in_ making the loan whlch gave' ﬁse to the ]oés. But
where no mbneys were lajd out or expended on the acquisftion of an article in respect '~
of which the wear and tear or 'depreciation allowance is potentially claimable, becau;e
it was aéquired by gift or ihheritance, how caﬁ the allowance be brought home ungiér
the guise of “moneyé laid - out of .expen'-ded”? '.The préctice;.b.f the‘ Comnﬁssioner,
correctly we consider ih.view"of the use of the word value (as opb'osed.tb cost). in
s 11(e), is to'detenﬁine the amount of wear and tear or depreciation With reference to
the market value 4of the article .ir}.questidn at the time when it wa§ acquired or b‘rought
into use by tﬁe taxpayer in his or her tréde.. But the question reniains: ‘ho.w is one to

] .

apply s 23(g) when no moneys were expended or laid oﬁt by th.eltaxpayer? . '
CA pragmatid approacﬁ, itA is subnlitted:, is to recpgnise' that this is an eﬁceptional
situation which i,s. not catered for in the Ac.t, and that one»sh\ofuld simply deal with the
sit'uatio'n as‘i_f the taxpayer had in fact expended or‘ laid out ménqys Von the .r'nark'et
value of the article at the time \'vhen it was acqui}éd or~broﬁght intg use. | It would
indeed be an’oﬁialbus if s 23(g) weré not-to apply ét all simply because the article in
- question was acquired by giﬁ or inheritance. | |

i

' What of the situation where a taxpayer. incurs an expense and moreover lays out and

3

“expends moneys, for example on overseas travel, with the bona fide purpose of
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“spending 80 4;.)er, cent of the time overseas on business and 20 ;;er cent of the time on
holida‘y? If the timé spent on business and -on holiday in fact turns out to be 90 per
cent and iO per cent, or 70 ber‘ _cent' and 30 perj 4cent, respectively, ought the o
apportionment to be based on the _taxpayfer’s‘ purpose When. the moneys were.iaid out

| and exbended, or on what actually'trénspired‘:? If dﬁe adopts »Bofhﬁ A’s aﬁalysis, the

correct 'ansv;xer should be that thle taxpayef_’s purpose when the moneys were laid out
and expénd'ed should ﬁrévail, but: ’ohe"ifnaginés (intuitively perhaps) that in 'practice

what actually transpires is likely to be taken into account.

And should all pufpo_ses of the taxpayéf ne“cessarily be taken into ac;:'ount, or ought
orﬂy those which are eacﬁ'légally significant in it~hé sense, 'pefrhap‘s,v of being an
independent the sine Qua no;i, 6r causa causans, of the mo‘neyé laid out and exi)ended |
be t'aken'int»o‘ account? In the Solaglass case Botha JA said t.he'..followivng in the-
context of exp'enditulre incﬁrred i.nte'r a{ia for the—p'urpose of benefitting .other group -

companies (which purpose he considered tobea no_n-trade'phrpose) at 284C:

" “In every case where that occurs, and the question arises whether a
particular item-of expenditure is hit by s 23(g), the answer will have to be
found by analysing the particular facts of the case. Inter alia one would
have to examine the nature of the activities carried on, the nature of the
-expenditure, and the closeness (or remoteness) of the connection between
the expenditure and the benefit derived therefrom by the group. For
example, in the present case the appellant presumably incurs ordinary
day-to-day expenses in the running of its business, such as paying salaries
to its employees, perhaps paying rental for the premises occupied by it,
and so forth. There is ne doubt that the deduction of such expenses from
the appellant’s income is not precluded by s 23(g). The reason for this is
that the connection between such expendlture and the benefit to the
group flowing from the appellant’s activities is too remote for the latter to
quahfy as a ‘purpose’ in terms of the section. ~But. the appellant’s
expenditure in the form .of loans advanced to subsidiaries in the group
stands on quite a different footing. Such expenditure is part and parcel,
the essential substance, in fact, of the very activities which were designed

-
aln



14

and carried out in order to benefit the group, through the subsidiaries
concerned. The connection between this expenditure and the benefit is

both direct-and immediate. In these particular circumstances the benefit

falls within the ambit'of the word "purposes’ in the section.”

 (Emphasis supplied.)

This dictum of Botha JA suggests that there may be scope for the application of the

concept of causation (perhaps the causa causans test - see Stander v Commissioner -

for Inland Revenue 1997 (3) SA 617 (C) at 624C-D) in deci“ding what constitutes a

“purpose” in the context of s 23(g) and what does not. * Thus-only those purposes

. which cause the laying out and expending of monéys, a.s opposed to those which are

| merely ancillary or incidental thereto, would COnStimté “purposes” as contemplated by
. 523(g). Botha JA’s remarks cértainly suggest that there may be scope for application

of the distinction drawn in African Life Investment Corporation v Secretary for

Inland Revenue 1969 (4) SA 259 (z&) at 269-270 between, on the one hand, main

and secondary purposes, both of which are legally significant, and, on the other hand,

dominant and incidental purposes, where an incidental purpose is subsumed under the

dominant purpose and dnly the absolving dominant purpose is legally significant.

}
Returning to the question of motor vehicle expenses, how should an apportionment

\s_hould be made where a motor vehicle is purchased by a taxpayer to be used for both

trade and non-trade purposes as circumstances require from time to time? -

Let us take the case of an advocate, that most independent, . adversarial and

argumentative breed of so-called “sél‘f-employed” persons$, who have no choice but to

“trade” as independent professionals. (Of course it is entirely vulgar to regard

\
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advocateé as carrying on a “trade”, for they are called to the Bar, they do not have -
clients (the persons they represent being their instructing attorneys’ clients), and the
fact that they receive anything pecuniary for their services is almost entirely fortuitous.
But for inéome tax purposes they are to be regarded as carrying on a trade as defined

in section 1 of the Act) -

Advoc;cltes typically briﬁg g"r}lotof vehicle to work and park the vehiclé in the building
where they keep chambers. Tquelliné from home to the place Aof" one’s empléyment.
has been held to be brivate, as opposéd té busin‘esé, tréyel, sd it r'nuét be -accgpted that |
to the extenfc'thét an'iadvocate"s ?notdr vehicle is used for éénveyéncg fr;)m home ‘to ,
chamber§ each day, and ilﬁ)‘o often each n‘i‘gh't, it is not -used for the.vpurposés o_f
trade. But wheﬁ he or She is required to tr‘avgl.oin an ;ins;;ecticl)n in Ibco, or to an out-
- of-town court, or to .a consultatién, orvev.eh\ to the,Supréme Court of Appeal in
:Bloemfontein (for fear of ﬂy-irnig),- suéh ‘travel cl'early constitufcs use of the vehicle for

the purposes of trade. How then is an apportionment to be made between trade and

non-trade use of the motor vehicle for the purposes of s 23(g)7

What is clear is that s 23(g) itself lays down no basis on which an apportionment is to
be made. In the a,bsénce' of any statutory guideline, it behoves us to see what guidance’

can be obtained from the cases. - -

In Secretary for Inland Revenue versus Guardian Assurance Holdings (SA) Ltd.
1976 (4) SA 522 (A) at 535, Muller JA said the following in the context of allowing

an apportionment claimed by the taxpayer as between capital and revenue expenditufe:- A



16

“Prima facie the method of ;ipvportionment applied by the respondent

appears to-me to be sensible and clear. But, even if I were to be wrong in

holding that view, there could be other possible methods by which a
" logical and fair apportionment could be made.” -

This would seem to be authority for the proposition that as long as the method of
apportionment claimed by the taxpayer is sensible and clear, or 'logic,al and fair, such

apportionment should be allowed by the Revenue.

In Commlssmner for Inland Revenue v Nemo_||m (Pty) Ltd. 1983 (4) SA 935 (A) at

951D, Corbett JA, as he then was, sald the followmg

“As pointed out in the Rand Selections case supra at 131E-G, the Income
Tax Act makes no provision for apportionment. Nevertheless, apart from
the Rand Selections case, it'is a device which has previously been resorted
to where expenditure in a globular sum has been incurred by a taxpayer
for two purposes, one of which qualifies for deduction and one of which -

" does not ..... It is a practical solution to what otherwise could be an
intractable problem and in a situation where the only other answers, viz
disallowance of the whole amount of expenditure or allowance of the
whole thereof, would produce mequlty or anomaly one way or the other.
In making such an apportionment the Court consnders what would be fair
and reasonable in all the circumstances of the case .

After making his own apportionment on the facts of Nemojim’s case, Corbett JA had

the following to say at 958G:

“It has been said that “there is no equity about a tax”. While this may in
many instances be a relevant guiding principle in the interpretation of

- fiscal legislation, there is nevertheless a measure of satisfaction to be
gained from a result which seems equitable, both from the point of view of
the taxpayer and from the point of view of the fiscus. And it may be
fairly inferred that such a result is in conformity with the intention of the
Legislature.” -



In Tuck versus Commissioner for Inland Revenue 1988 (3) SA 819 (A) Corbett JA

said the following at 834-5: .

“Counsel contended that there was no reason why- the principle of
.apportionment should not be extended to the case where a receipt, having
regard to its quid pro quo, contained both ‘an income element and an
element of a capital nature. Counsel for the respondent did not appear to
dispute thls as a- proposntlon of law.

. There is, so far as I am aware, no authority for this proposition in our
" case law. Nevertheless, for reasons similar to those stated in the cases
" quoted in the previous paragraph, it seems to me that in a proper case
apportionment provides a sensible and practical solution to the problem
which arises when a taxpayer receives a single receipt and the quid quo
Ppro contains two or more separate elements, one or more of which would
- characterise it as capital. It could hardly ‘have been the inténtion of the
Leglslature that in such circumstances the receipt be regarded wholly as
an income receipt, to the d|sadvantage of the taxpayer, or wholly as a
capital receipt, to the detriment of the fiscus. And it is of some interest to
note that the solution of apportionment in cases of this nature has been
adopted in England .
The problem in this. case is to establish an acceptable basis of
apportionment. The appellant has all along suggested apportlonment on
a 50/50 basis; and this was Mr Welsh’s suggestion to us. Having regard
to the inherent nature of the receipt and its origin in the plan, it is not
possible to find an arithmetical basis for apportionment ..., but I do not
think that this should constitute an insuperable obstacle .. It is not
possible to infer that the one element is moré [important than the other
and, in all the circumstances, I consider that a 50/50 apportlonment
would be fair and reasonable.”

In Commnssnoner for Inland Revenue versus VRD Investments (Pty) Ltd 1993 (4).

SA 330 (C) Scott J, as he then was, said the following at 342- 3:

“It seems to me that the circumstances of the present case are such that it
would be appropriate for such an apportlonment to be made. .. No
arithmetical basis for apportionment  is possmle but that does not

preclude an apportionment from being made ... . In all the circumstances,
. . it seems to me that an apportlonment on the basrs of twenty-ﬁve per cent

g
’

i
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of the expenditure being 6f a c_il-pital nature would be fair and reasonable

to both parties.” ' o _ o
The princip'le of appénionment- was also_applied m the case of Van Blommestein
versus Kommissaris van B,innelandsé inkomste 1997 (3) SA 908 (C) at 921 G—I' in
 the context of a situation where a taxpayer jncufred an intefe?t obligation in 6}der 'to‘
be able to inherit assets which were 'both prdductive land non-p‘roductive of income.

He was permitted to deduct the interest in the ratio of the productive assets to the total

assets inherited by him. |

From all of these cases, it seems that where a Court considers it appropriate to make
an apportionment, it considers what is fair and ‘reasdnab!e in all the circumstances of
the case and makes-an apportionment on this basis, even where no arithmetical basis

for apportionment presents itself. -

The question which arises in the context of motor vehicle expenses is: what is a fair
and reasonable apportionment? -‘As already stated, s 23(g) requires an apportionment
to be made on the basis of the taxpayer’s purpose, but giveskn'.o guidance .és to how

this should be done.

© Clearly the Revenue’s viéw is that apportionmehf should be made on the basis of |
_ diétance travelled for the purposes qf trade in relation to the tqtél distance travelled,

and, in terms of _Pra_ictice Note 24, “must be based on actual figures”. Bﬁt is this
necessarily appropriate; and whz;t lai)()ut fhe situation where no r.ecor'ds of actu‘al4

A
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distances travelled for trade and non-trade purposes are kept, as must surely be very

common?

The example of an advocate because it seems fair _to say that under'rnodem_conditions

~ an advocate must have his or iher ca'r:availab'le at chambers to-be‘ used, oﬁen at short
notice, to attend out-ot‘-chambers and "out-of-town consnltations, inspections, court or
tribunal neari'ngsl and arbitrations, and to travel to the airport to catch flights when
engaged for work out of town, ~ | | |

lIt also "seems fair to say that the eﬁ’ect of attempting -to_ ‘appl).'_ the-prOVisions of
paragraph 7(4) o_f the Seventh Schedule to the Act to a “selt‘-employed” advocate— is
not only unwarranted but wholly‘ 'in'eq'uitable. It completely nndermines the

. apportionrnent principle, and arguably‘ takes_ away the beneﬁt of a legitimate tax

deduction for expenditure incurred for the purposes of an advocate’s profession.

“\I am avcare of a case where an advocate,' who shall remain. nameless, objected to an
assessment disallowing a clairn for motor vehicle expenses on the basis that 80 per cedt _
of the expenses mcludmg wear and tear were expended for trade purposes, and 20 per '
cent for non-trade private purposes and mstead applymg the notlonal fnnge beneﬁt in
terms of Practice Note 24. Extracts from the response to hrs objection recelved by the

said advocate from t_he South African Revenue Service read as follows: ,

“It is readily conceded that Practice Note 24 or, for that matter, an
application of paragraph 7(4) of the Seventh Schedule to the Act, is
inappropriate in your particular circumstances. Moreover, I concur with
your assertion that the Practice Note per se has no force in law..

,

-
7



20

" However, the deductibility of motor vehicle expenditure claimed by
yourself is predicated on the provisions of s 11(a) read with s 23(g) of the
Income Tax Act.

It is trlte law that ) 23(g) permits an apportionment, in that the crltlcal
phrase ‘to the extent that’ contemplates same.

. Accordmgly, it is respectfully submltted that dicta from the courts in
support of apportionment are superfluous. ‘ S

- In the light of the above, it'is submitted that you would be required, in
terms of s 11(a), to provide me with total actual kilometres travelled,
indicating kilometres travelled in respect of private on the one hand and
kilometres travelled for business purposes on the other. .

It is further submitted that no inference can be drawn from the fact that

~ the Revenue have allowed you a 20 per cent add back in respect of private
~ use of motor vehicle during your many years of practice, in that it -is
reasonable to submit that you could not legitimately expect or acquire a
de jure right, based on tacit acceptance. - This would imply. that ‘the

. Commissioner had failed to apply his mind to your particular case in the
past. In this regard the annuality concept of taxation as enunciated in
Caltex Oil Ltd versus Commissioner for Inland Revenue 1975 (1) SA 665
(A) is of relevance. '

Furthermore, it is trite law that the taxpayer is required to discharge the
onus as provided for in s 82 of the Act by indicating the basis on which
his apportionment rests. Accordingly, you would be constrained to
provide such a calculation for my consideration. -

" It is respectfully submitted that you have, in all likelihood, not maintained
a logbook, as there is no warrant in the Act for you having to do so.
However, I would readily accept your ‘best estimate’ of total kilometres
both for private and business use based on the dicta in Edgars Stores Ltd

. versus Commzsszoner for Inland Revenue 1988 (3) SA 876 (A)

In order that this matter be expedltlously resolved I. await your
apportionment based on _kilometres travelled at your earliest
convenience.” '

\ Although the admission regarding the inappropriateness of Practice Note- 24 in this
letter from the Revenue is to be welcomed, the suggestion that the dicta of the courts

A

are “superﬂixous” cannot be accepted, for they indicate how apportionment has been’
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made in the past and they certainly show that aﬁportiOnment is possible even where no

arithmetical basis is available.

- It is submitted that the appropriatene‘ss‘ of basir;g" ém appoftionrhent.oln‘_kilometres

travelled can seriously be quesiioned. If .oﬁe accepts(t_h'e, _asserfion‘ that it is necessary
for an advocate to have a'mot;)r vehiclé available fo\rl tradiqg puri)oses, does this not

amount to a trade usé of fhe '_v.ehicv'lke’while. it ié pa?ked at chambers, ready to be driven .
for trade purposes at any time.l (for example, adyocates'with a cﬁﬂnﬂ practice rhay-
, haye_ to attend bail hearingé at a mo}r;ent’s notic%e.) Woﬁld it -not' ‘be fair and
reasonable, then, to base ‘an' apportibnment on time rather than distance’-travelled.
After all, ﬁnance charges. and r_eﬁt are; it seems, bésed lon timei Pe;f;aps an estimate of .
..the time spent on'pri\;ate travel ’compare—dh'with’vth.e total time in respeAct. of which
-\ ex;;enses, inclgding wear and teaf or depreciation, aré incurred would brovide a more
' appropriate basis’ for apportionment. | |
What pah be Asa’ild, in conclusion, is that to base the extent of pﬁvate travel, and thus
apportionmént, on a notional 'ﬁinge‘ Beneﬁt is entirely lacking.ivn 'lbgib, bereft of

statutory authorisation, and arbitrary.

The arbitrarinesé of using the cdnpept of a notional fn’nge‘ benefit can be seen from the
fact that value of the ﬁinge benefit Was recently increased. from 1,2 per cent of the
“determined value” of a motor vehicle to 1,8 per cent per month. Overnight the value

of the taxpayer’s private use of his or her motor vehicle was increased by 50 per cent.
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The arbitrariness is- also evident from a consideration of the position once the motor
vehicle has been fully depreciatéd, after say five'years. Is the notional fringe benefit to
continue? Surely not, but what would be the position as regards apportionment then?

The Practice Note contains no answer to these questions.

And what about recoupments when the vehicle is sold? Is the full amount of wear and
tear ‘or depreciation claimed to be taken into account in determining its tax value, or
only the wear and tear or depreciation less the cumulative amount of the notional
fringe benefit on which the taxpayer has been taxed?

The uncertainty as to the answers to these ‘questions demonstrates the manifest

shortcomings of the use ofa notional fringe ‘benefit as suggested in Practice Note 24.

What can safely be said, however, is that, in-terms of the law, as distinct fro'm any
practice of the Revenue, no convenient rule of thumb will be acceptable in all
_ circumstances, and that a bona fide apbortionment can only be arrived at by taking into
: .

account all the particular -circumstances of individual taxpayers’ situations, however

inconvenient this might be to the South African Revenue Service.
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LET US NOT TO THE SEPARATION OF JOINT ESTATES ADMIT
(FISCAL) IMPEDIMENT: '
. AN EXAMINATION OF THE INCOME TAX CONSEQUENCES OF

AN ORDER IN TERMS OF S 7 (§) OF THE DIVORCE ACT.

Ly

. he dis:solution of a_marriagé is“doﬁbt-less in many/if 'not'm‘.ost, ,
Tcases a disag;eéable terrain to trav'efs.e‘x;vhenv it cbmés to divisidn .
‘éf the ,part%es; 6h divorce. It is'moreover -nbt un.co,r’nm()n fqr ciifﬁculties
-of a prépri“éfary n'éture to persist well after thé bonds of m'atrimony‘ have
| beien seizelged. Yet 1t neverth_elésé seems ‘s.ome;y\'/hélt' strange for a dispute
Acor'lcerning fhe p.roprietary consequences bf'divo'rcg to firjd its way into

the income-tax court. : K

Ti’\e Commissioner for Inland Revg‘pue has 'n‘ot been known té _hgve
qualms about seeking to tax someone other thén tl;xé' ultima;te re‘ci?ient
of ihcome where he considers that a i)rior ai;crgbal-he_is fal;en.place in
such. :.othe'r ferSon}s hands (cf Commissioner . for Inland R.eve_tnue. v |
Witwatersrand Associzftiqn of tht"ing' Clubs '1960 (3) SA 291 (A)). But
while if has beelj‘ said'f}ia;t ‘there is no équity_ about a tax’ (see-the dictum
.of RéQvlatt | ] in® . Cape ‘.B:rfmdy : sy.ndicdtel v
IRC (1932) 1 KB 64 at 71)', t.axpaye‘rs tend to feel ;lndér'standably

aggrieved when they are subjected to tax on income which is



in truth not . theirs Sut the income of anéther (cf Geldenhuys
v Commissioner for Inland Revenue 1947 (3) SA 256 (Q);
Secretéry for Iﬁlahd‘Révenue v Smant 1973 (1) SA 754 (A);
Van Blommestein v Kbmmiséaris van Binnelandse.Inkomste i997

(3) SA 908 (C)).

It is not altogether surpriSing, then, that the Cape Income
Tax Special Court was recently faced -with a taxpayer
resisﬁing an attempt by the Revenue to tax in his hands a

lump éum paid_byya pénsion'fund to his ex-wife.

The facts of' Case No 10404 4(unreported ét the timé of
wriﬁing) were that Mr X had been married in coﬁmunity of
prbperty to Mrs x_prior to the dissolution of their marriage
on 27 April 1590., In terms of a éonéent paper incorporated
. in the qrder of-divdrce,~Mrs X's 50, per Cent'interest in thé
'pensioﬁ fund of which Mr X was a cohtributingvmember‘waS'
recognised as at ﬁhe date of divorcé; and was to be noted in
- the records of the fund. This was done in terms'of s 7(8)

of the\Divorce Act,L?O of 1979, which provides inter alia’as.

{

follows:

‘7(1) A -court granting.a decree of divorce. may in
accordance with a written agreement between
the parties make an order with regard to the

. -division of the assets of the parties or the
-. payment .of maintenance by one party to the
other. C :

(7) (a) In the determination of the patrimonial’

benefits to which the parties to any divorce

action may be entitled, the pension interest .

of a party shall, subject to paragraphs (b)
and (c), be deemed to be part of his assets.



(b) The amount so deemed. to be part of a party’s

assets, shall be reduced by any amount of his
pension interest which, . by virtue ©of
paragraph (a),- in a'previous”divorce -

(i) was paid over or awarded to another
party, or

(ii) for the purposes of an agreement
contemplated in subsection (1), was
accounted in favour of another party

Notw1thstand1ng the provlslons of any other
law or of the rules of any pension fund -

(a) the court,granting a decree of divorce
in respect of a member of such a fund,
may make an order’ that.- -

(1) any part of the pension interest of
" that member which, by virtue of
subsection (7), is due or assigned
to the other party to the divorce
action concerned shall be paid by
that fund to that other party when
~any pension benefits accrue in.
respect of that member;

(ii) an endorsement' be made = in the
records of that fund that that part
+of the pension interest concerned
is so payable to that other.party;. -

(b) any law which applies in relatlon to the
reductlon ' assignment, - transfer,
cession, pledge, hypothecation . or
attachment of the pension benefits, or
any right in respect thereof, in that

.. fund, shall apply mutatis mutandis with

. regard to the right of that’ other party
in respect of that part of the pen51on
‘interest concerned

(Emphaeis supplied)

‘Pension interest” is defined in the Act as follows:

‘"Pension interest", in relation to a party to a
divorce action who - ' ' '

(a)

is a member of a pension fund (excluding a
retirement annuity  fund), means the benefits to
which that party as such a member would have been

entitled in terms of the rules of that fund if his

-
Ve



membership of the fund would have been terminated
on- the date of the dlvorce on account of his
re51gnatlon from his office’

In due course Mr X left the services of his employer; and
this resulted in his- withdrawal from the employer’s pension'
fund on 31 July 1991, which triggered the:payment of lump-

'sum benefits by the fund.

An amount cf R7 151 was paid by the ﬁund'toﬂMrs.X'in,respect\
of her 50 peficent interest in the fund as at the date of
‘divorce, but this amount was-taxed in the hands of'Mr‘Xh onA>
the basis that it firet accrued‘“to him and therefore

constituted gross income in his hands.

'MfAX objeCted tc'his,1992.assessmeht_on the grcund that'the
.amount of R7 151 was not'grces income in his hands. - His
ohjection“ was aisallowed. and the matter . pfoceeded- to the

Spec1al Board constltuted in terms of s 83A of the Income
\ Tax Act, 58 of 1962; as‘amended,.( ‘the Act’). The Spec1al'
Board - found in hie fevcur and the‘Commissicner for Inland
Revenue, who was dissatisfied.with»the cutcome, refeffed the

matter to the Special Court for a hearing de novo.
The relevant provisions of the Act-were_as follows.

Paragraph (e) of the definition of ‘gross income’ in s 1 of
the Act included in grbes.income:

‘any  amount determined in - accordance with = the
- provisions of the Second Schedule in respect of lump .

-
s



sum benefits received by or accrued to such person from

(i) any fund. Wthh has in respect of the current or
any previous year of assessment been approved by
the Comm1551oner ....as a’ pen51on fund .. .;

if such person was a member of such fund ,
4 durlng any such year N :

b

(Emphasis supplied)

. ‘)- .
Paragraph 2 of the Second Schedule to the Act provided that:

’

‘The amount -to be included in the gross income of any
person in terms -of paragraph (e) of the definition of
"gross. income" in section one of this Act shall be the
aggregate of the amounts received by or. accrued to such
person by way of lump sum benefits during any year of
assessment, from any pension- funds, provident. funds or
retirement annulty funds, less the deductlons permltted
“under the prov151ons of this Schedule.

(Empnasistsnpplied)

- Section 7(2A) of the Act provided thHat:

" VIn the case of spouses who are marrled ‘in communlty of
property - .

(a). any income (other than income dérived from the

’ letting of fixed property) which has been derived
from the carrying- on of.any trade shall if such:
trade is carried on - - : -

(1) by only-one'of the spouses, be deemed to have
' accrued to that spouse; ..."

and s.7(2C) provided that:

‘For the purposes of subsection (2A) -

(a) any benefit paid or payable to a spouse in his
capacity as a member or past member of a pension
fund, provident fund, benefit fund or retirement
annuity fund shall be deemed to be income derived
by such spouse from a trade carrled on by him.

-
-



Subsectlons 7 (2R) and“(ZCl were not d1rectly relevant to the-
- issue in.Case No 10404 because Mr and Mrs X, belng divorced,
were no longer marrled in communlty of - property, but they
show "how the lump sum would have ‘been taxed if the marriage
in commun1ty of property had not been endedf

The-iSSue to be'decided by the Court was mhether‘the amountA
paid.to Mrs X’by'the pension fund-was ‘received by’ or had

‘accrued to’ Mr X during the 1992 year of assessment.

Traverso J, giving ]udgment ‘on 26 March 1997 made the

follow1ng f1nd1ngs

1. It was. clear on the facts that the amount in - questlon'
had never been recelved by Mr X. The questlon to be
decided was therefore whether it could bé said to have

‘accrued’ to him.

2. What the Leglslature contemplated 1n enacting s 7(8) of
the Dlvorce».Act Was' that when the member became
‘entitled to‘his‘pension benefit, the fund had to pay
the amount>due to the non-member who had acquired an
*1nterest thereln on d1vorce The wordlng of s 5(8) was
s1gn1f1cant in that 1t prov1ded that the tlme when the‘
non- member had to be pald was the time when the pens1on
benefits ‘accrued in respect of’ .(as‘ opposed.'tO‘

‘accrued to’) the member



On the authority of Commissioner for Inland Revenue v.

People’s Stores (Pty) Ltd 1990 (2) SA- 353 (A), the -
question was who had become ‘entitled to’ the amount of

R7 151.

As from tﬁe,date:of divorcé/ Mrs X’s\estage beéame the
owner -of a 50 per cent shafe of.the pension ihterest as
at the date of divéfce.‘ Mr'X’s,éntitlementlto benefits
under the pension schéme'came into exiétence'when his .
membership of the fund‘wasAterminatedL and it was only
then that. a ‘money value’  could. be attachédl to his
rights.' At this time, hgweQér, heuno'lonéér had any
entitlement.IWhatSOever to the 50 per- ceint interest

owned by Mrs X.

‘BecauSe Mrs. X had become the owner of a 50 per éent_
interest in the.fﬁndL it.wés'unpenable to argue”that
the benefit of R7 151 first accrﬁed to,Mf X -and was
fhen baid tb Mrs X. The Benefit accrued.soleiy ta Mrs

X.

The appeal Was'accordingly allowed and the Commissioner was

“directed to feduce the taxpayer’s gross income for the 19592

year of assessment by the amount of R7 151.

~

It is considered that the findings of Traverso J  are, with

respect, correct. , Thelbappellant/s _wife acquired her

entitlement to a 50 per cent' share of'theﬂpension.interest

. of the joint estate on the date of divorce, but there was at

.
‘ .



‘that ‘time no ‘amdunt/ to which she was entitied._ She only
became entitled fo anlamount,whenﬂthe e&enttwﬂidh prompted
payment 6f the lumplsum by the fhnd, hamely the'withdrawal

of _the: appeliant; bccurred._ ' (Priof, to the .appellaﬁt's

withdrawal'froﬁ the,fund the pension interest %aS'notional,

and - présumably the . apéellant’s wife was. entitled ‘to -
-invés;ment grthh:oh‘her.Share thereof‘between_the'date of.
divorce 'and the‘ date of accrual- Sf“ the luﬁp éum,. the

appellant as méMber~bein§ entitled tb}groﬁth on;his 50 per

cent Shére of the péﬁsion'iqterest asvat'the daﬁe of divorée

and all subsequent COntributibﬂs made by'him;)‘ |

One imagines that there are two reasoﬁélwhx the Revenue was

‘anxioﬁs to tax the amoﬁnt in question in the hands of the

appellant. Fifstly, if it éould»not be taxed in hié hands

it was not.taxable at all. A lﬁmp sum paid'by a pension
fund is of a capital naﬁuré.(see Méyérowitz'on‘lhééme_Tax
para 23.32) and therefore not taxable ini'térms of ;he

~ génerai definition AQﬁ} “grbss..incqme’; and it ~isv only in
terms of para (e) of that definiﬁion thatviﬁ'is taxable.

. But para Kefvexpfessly étates thaﬁ a lﬁﬁp sum received of\
accrued is_taxéplevOnly if such pefson is or was a member of

the fund. Thus, a lump ;um acgruing to a non-member such as

the appéllant;s.wife, if it*iévnbt-taxable in'the hands of

the member, is not taxable at all.

The second reason why the Revenue may have felt entitled to
levy tax in thelhands of the éppeilant is, one surmisés, to

"be found in s ‘7(‘8) of the Divorce Act supra, wh‘icﬁn provides

R 7



that.‘any part'of the pension'interest ... which ... is due
df assigned to the other party ... shall be paid by that
fund to that other party when any pension benefits accrue in
respect of that member’!' But as the~CQurt pointed out,
with reepect corfectly,~an accrual in.respect of the member
doee not mean an accrual to that member. The whole point of
an order in terme of s 74(8) .of7 the Divorce ActA is to
establieh the ‘non-member epouse”s entitlement to his or .her

pension benefit prier to'the time when it is quantified as

an amount and such amount accrues by virtue of the member S
Withdrawal from the fund As . Melunsky J said in Schenk v

\

Schenk 1993 (2) SA 346 at 350F:

"The provisions of section' 7(8) of the ,Divofce Act

- clearly envisage_that'payment of the pension interest =

'wili be effected at some future time: hence the need
to protect the non-member’s rights by providing for an
appropriate endorsement to be made in the records of

-

the fund."

'Altnough-Travefso J did not deal witn this point,.there is
another basis’qn whicnlthe amount of R7 151 could have been
excluded  from the appeliantfs gross income. As Goldstene'JA
saidpin‘Minister.of Finance v Law Society df‘Transvaal 1991
(4) SA 544 (A);at555§cf\the words ‘feceived by or accrued

to’ in a revenue statute:



‘over 'many . years, haVe been judicially'interpreﬁed to
describe a receipt by, or an accrual to, the taxpayer

on his own behalf or for his benefit’.'

"Thus even if the éppeliant could have been  said to have
. suffered an accrual, it -would not have been on his own
behalf or for his own benefit: it would have'accfued to him

on behalf of and for thé benefit of his ex-wife. It is

10

considered that.on general prinéiples of tax 1awfthis-wduld‘

have been enough to .exclude the amount of R7 151 fromi: his’

gross income. -

The effect of the decision in Case No 10404 is that a lump
sum paid to a noh—member~as a result of an order\inTterms_of

‘s 7(8) of the Divorce Act eécapes liability for income tax

‘altogether. This may be an ,untenable position from the

Revenue’s point of view, but the obvious:  solution is to-

place an amendment to the Act before Parliament, not to seek-

A}

to tax an,amount,that'aécrues to and is received by a non-
member in the hands of the member whose income it never will

be.

A curious aspect of -Case. No 10404 -is’ that - .the Court

maintained silence on the question of costs.: It is

undérstood that' the jappellaﬁt's counsél .asked 'that the

-appeal be allowed with costs. in terms'of s'83f17y<0f the

© Act, which pfovides that:
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ﬁThe court shall.not make anY'erder‘as to costs save

when the" clalm of the Comm1551oner is held to be

unreasonable - or the grounds of appeal therefrom to be '

frivolous or where the declslqn of the Board referred

to in section 83A is substantially coﬁfirmed:'

The decision of,the Specialeoard was indeed substantially

confirmed by the Special Court;4sq'prima‘facie'this was a

-matter where costs could have ‘been awarded against the

Revenue.

it
[}

Van Reénen J, sitting as President of the Cape Income Tax
~Special Court and confirming the decision arrived at by the
Special Board, said the following in ITC xxxx xx SATC XXX:
‘The conclusion arrived'at'hereinvisqthe same as that
'arrlved at by the Spec1al Board. ;
Accordlngly thlS court is statutorlly empowered to make
an award of costs. This Court is.a creature of statute

(see Commissioner for Inland Revenue v Taylor 1934 AD
387 at 390) and accordingly, unlike the Supreme Court,

does not possess any inherent discretionary powers as

regards costs.

As the jurisdictional facts .alluded to in section . -

. 83(17) of the Act are present there is no basis upon
which the taxpayer’s request that he should be awarded
costs can be refused.’

In ITC 1602 58 SATC 205 Galgut J expressed himself
differently on the question of‘costsAwhere/the Commissioner
had been successful in the~Board and eucceeded again in the
Special Court. ’Declinihg to make an award of costs; he Said

‘the following at 211-2:



‘The conclusidn we have reached is in the circumstances
the same as that reached.by the Special Board. The
Commissioner’s representative therefore asks that the
taxpayer -be ordered to pay the Commissioner’s costs.

It is not suggested that the taxpdyer’s appeal has been

frivolous. The costs are sought solely on .the ground

that our decision .substantially confirms that of the
Special Board. = The. Commissioner’s representatlve
submits that the Special Court has no discretion in
this regard and that I am therefore compelled to make
the costs award. That is not .however what s 83(17)
says. It merely precludes costs from being .awarded,
" save in the named circumstances. It does not:lay down
_the converse, that is to say that in the event of the
named circumstances being present the Special Court is

obliged to make a costs award. As far as I am aware
both the  Supreme Court and all other specially
constituted courts. retain a discretion. Equity and

justice dictate, that this should as far as possible
always be so, and there is no reason to hold otherwise.
I conclude therefore that I have a discretion.

On the facts of this case there is no reason to order
the taxpayer to 'pay the costs. Apart from the fact
that there is nothing in the taxpayer’s case which °
warrants it, I would in any event hesitate to make any
order which might 'unnecessarily discourage other
taxpayers from appealing. .  The 'principle that a
taxpayer should not be d1scouraged from appealing is in
my view not altered by the fact that section 83A has
intérposed the Special Board as a tribunal for appeals.
The wording of s 83A(14) shows that the appeal before

the Special Court is as such not. an appeal from the
decision of the Special Board:. On the contrary,” it is

a hearing de novo of the same appeal that served before -

the Board.  The’ appeal de novo is furthermore an appeal -

- as of right, and in the absence of something more there
is ‘no reason to order a- taxpayer. to pay costs simply"
because the decision reached is substantlally the same
as that reached by the Spec1a1 Board

Whatever the correct position,. it is somewhat surprising

that in Case. No 10404 Traverso J did not deal with .the

¢ request for costs at all. o .o

A final point to be made concerning the - income -tax
‘implications of orders in terms of s 7(8)Aof the-Divorce Act

is that they are not limited to marriages in community of

-
-



‘ property .. ‘There is notnin§~to pfevenﬁ;spouses marrie&'out
. of community of property frbm aésigning-a portion df their
,pénsion interest ﬁoAthe-ﬁqn;member‘spouse in a CQnSent baper
incorpora;éd_in'the order of.diVorce. Wﬁefg this is done
the effect of the deéision in Case No 10404 is. that a iump
sum paid‘fo'thelformer\spouse Who;is'hot a member of the

fund will escape tax altogether.

This may seem a wonderful retirement planning device from
the taxpayerfs point of view, but the hazards of using
divorce as a retirement planning. strategy are obvious. The

member former spouse might succeed in keeping a substantial

13-

‘amount of tax out of the clutches of the Revenue, -but he or

she might also unwittingly succeed in keeping the entire

lump sum paid to the non-member former spouse out of his‘or

her own c¢lutches.

DoubtleSsL hoWever, the Revenue will act to remove any such

temptation from taxpayers planning a retirement free of-both

tax and matrimony - .by placing:a suitable amendment before . .

the Legislature.
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Té .c'ietermine‘ _v;'hetﬁef a particﬂl# receipt is to be ijn;:hided in a
taxpayer’s “gross incoine’,v one shbuid'fi_rst'tonsider whether it
-falls within the genéral concept of ’inéome’. A ﬁﬁther i;nquir)/
should. ;hen be made m terms of pafagraphs\<a) _ (n) of the. '
étamtdr\)f definition of gross i_ncome; I
At common law, an amqunt receivéd for services rendered or to be
rendered has the quality‘ of ‘income’ (aS'oppoéed to capital), while a
~voluntary laward or.a gratuitpﬁ's re'c,iélir’)t wiil genera_illy*be of a .
Ca?ital nature. Thus whether an amount _Was received Volﬁﬁiarily
or gratui,t.oqsly for services re’nd}ered (of hoiding a;{ office o;
érﬁployment) ‘par;:n (c) “will -f‘ind. a’pplic'at.io_n, pro?icied there is a
causal lin_k between ‘the ‘s,,e’.'r.rvic'es rendered (ér holdinglan offic;e or

employment) and the amount received. P S .

The aim of this paper is to discuss the issue -of whether 'casual-

services rendered', as opposed to ‘causal services rendered’, is



subject to fax in terms of section 1 .parag‘r.ap‘h,(c). of the Income Tax
.Act No 58 of 1962, as amended (“the Act”). I refer to thé following

case scenario:

The tax‘pajer,runs a very 'SUCCGSSfl.l] businéss in A, icate/r‘_in'g for. the
tourist indgstry. He is well k‘riown as ”fhe' public relations énd
publicity man” in B, a'n'd .ge_*.nerallyl in C ' Besi_dés his re.st.ét'lr‘rar'\t
,kno?vr; as D Café; he also provides accommodaﬁon for overnigii’f‘
travellers as well as tourists. He is well known in the afea, apd

inter.n_ationally, for thé services he fénc'lers to the local popul’ati.io'n,v
as well as to vvisit.o"rs and touris_ts. |

The takpayer was apﬁroached ny certain for'éigners' who' said that -
tﬁey w?mted to éccjuire concessions for the mining and obtaining of

diarﬁoﬁds._ )

After‘he. had sllmwn' them aroﬁﬁd" ahd discussed matters _’wit‘h'them,

it appeared that they ‘were not ‘intereste\d ih-diamqu ‘mining
cohéeésiéns'bﬁt in iilegaliy obtaining'uncut di‘amo'n:ds.‘

/Rela_lli’sing he could- becon'1‘e' implicated in potentially criminal
"~ activity, the taxp"ayer appfdac’hed th;e diamond branch of the South
Afﬁcan Police, disclosed informatio,t.i to them and Aipquired -wheit hé
should do, as he_did'ﬁ'ot wish to be imhpli'cated m -'e;n_yt}l\ir.tlg w.-hich |

could be detrimental to his standing as a prominent resident and



leader of the,-local Clomm:urll'ity, or damége his business and -other ,
intérests.

The information disclosed be ih.ev taxpayer to the police resulted in
' the conviction of the persons in qﬁestiqn, a.nd in due cou;;s;e the
taxpayer wa; paid R200-000 by the ‘polic'e as a reward for ti1e
inform'atioﬁ leading to their arrest, prbsécutioh and convilction. .

In making the aforesaid disclosure to the police, the taxpéyer -
~mindful of _the fact th-at he m‘i.ght otherwise have becofﬁe impli,catéd

- was motivated by the desire to safeguard his name, his business

and his standing in the com,inum'ty.‘.'

The Commissioner for Inland Revenue lev.i_ed' income tax on the
“amount of R200 000. received by the taxpéye'r, and the taxpayer -

“objected to the assessment in quastion and éppealed to the special

_ court for hearing income tax appeals, on the grounds that:

1.  the reward is a receipt of a capital nature and
therefore does not fall within the general definition of
‘gross income’ in section 1 of the Act, as 'amen'déd; ‘

and



2. " itis not a.n’ amount receix;fe_d “in respect of 4se‘rvicl:es
rendered” as C(;,nté'ln-p]ated in parag?éph (‘c)_ of the
definition of gross i.'ncome:' " . |

In,the'abov'é scenario there is no éuestion o’f» employment or the

holding of any office. The questioﬁ to be decided is whether the

amount received was received “in respect of services rendered”.

PURPOSE OF PARAGRAPH (C) .
In paragraph (c) it is necessary to establish that the amount
~ received was “in réspect of” services rendered or to bé_ rendered, as

. specified in the Act.l

- Prior té the amendn‘jenvt of pgf'a. (), arll obligaﬁon to 'pa_lyi had to be
eStablished, if thefe was. né _obligaﬁoﬁ, thefe could be n6 péymenttz\
if payment Was in the nature of a dona‘tion or a reward, the émbunt _
was always "iﬁ respecf of’. ’ é transaction _of a capitaI nature.

[y

“7.(1) For the pm"pqses: of this Chapter- -

~ ! Section 1. ‘gross income’ para. (c).,

2 CIR v Lunnon 1924 AD 94, | SATC 7



““gross incOmé” means tile total ‘amoupt‘ whetiler iAn Cflsh or - .
' otherwise received by or accrued to or in favour of
any person, other fhaﬁ' recéipt,s”dr 'e_lccruél's ’bf\g
'ca‘pit_al- nétu_re_, in any year or peﬁod assessable
‘under this. C_hapter..fro.ﬁl 'aﬁy source within the _ l‘
Union or deeniéd t.0 be.Wi_tl}l‘in, ‘th‘e _'Union, aI-ld,
-inclﬁdeé the .following- '

- (b) any amount so received or accrued in respect. of
services rendered, whether due and. payable under a

contract of service or not;”3

“In the case of CIR v Lunnon 1924 AD 94,1 SATC 7, the legal

"question: before the ‘court was whether the gratuity: paid to ‘the

‘

- taxpayer, after the termination of his services as a director, formed

part of his gross income or not. The facts of this case were brieﬂy -

- as follows:
The taxpayer, a CompéhY director, resigned frbih the board of
direétors, in December 1920. 1n June 1921, the directors agreed to

,reques‘t‘the shareholders to ‘grant the taxpayer and anothér retired

3 Income Tax Act No 40 of 1925. .



director .g‘ratuih'es of 1 ‘000 and 500 ,po.mjic'l's, respectively, in
recognition of .their 4Va_11'1able,,se'r.vic.esi on the_.‘ board Ain prévio?s
yearsw'/vheh direqtor’s fees were hot co,mmgnsﬁraté with the work
involvgd, and "aj sohztiu:m for the loss of .thé.ir \sealts 'whenith_é héad _ A
bffice was transférréd to ](;hannesburg. |

The ;:oﬁrt sought to 'd:eter'm.iné ,fhe le'gai naturé of the 'payment,‘

more particularly the iegal relationship of the parties in question.

“Payment is in l_aw the e%ﬁncl-io-n of an pbliglation. ‘Here B
there was no -obligat-io, and the-refore' there could beA.no-
solutio. Lumioﬁ had no claim ag.ai'n‘.st the cpmpahy,, and it |
was undél; no indebtedness to him. Hg had been pai'd in
. full for his services which Had ,térniiﬁateci, ..and. could clainf
" no more. VS(:).thi.lt aﬁ ‘ti}e ess'enfial_s of-‘__a. donéﬁon were
present. And »th:e'fi'ict that the moﬁve whjch'actu:ated.the"
donor was. gratitﬁd-e for pést siyer\'(ic.es in n()' way altered the
,.'legal nature of the transaction. ‘In' lélw, theref.ore,l the grant
of 1.1000 voted to Lunnon was a gift pﬁré and Simplé....”'
"] should like to refer to what Was said in Booysens _cése; :
whe‘re>it was pointed out that income was s;);t\éﬁmes the:

product of capital in\.re'ste.d, and sometimes was earned by



.
the labour or'th:e. wits of tile récipient. ‘Nowt ‘this glft has \
none of the attributes b‘f‘inéon}e; it was not produééd by
'thé rgsp.()ndeﬁt’s:céapit.all, nor was it egméd by his lal;oiur or

_ his wits or in_an'y“oth'ér way.' There is no récu?re'nce a’Bbut
it.  What is sometimes ‘callevd _én _annuﬂi-ty. is not
necessarily a decisiv.e test as to whether a reéeipt or a'ccnialll
is capital or iﬁcoﬁle; but it is an’ in’lp‘ortant element to be
taken into éonéide‘ration. And in the ,pfeseht instanée-itl is

wholly absent.”

: In.ﬁes CJ ,f'urther sta‘ted: .
| :”[VV]hat-i-s the mééniﬁg of ‘any other benefit orvaldvantagg |
of a,ny' kind granted in respect of employment’ which are
the words relied upon? | |
”Cleaﬂy the . emplpynient to ,Which they reléte,‘ and m
respect pf which the‘bene-f‘it is givgh.m'ust be employment

the obﬁgéﬁon forvwhich was undischarged at the date of

s

-

ihe grant. Théyv.canndt‘ refe'e_x;."tol em'pl“oymentwhig.h had
aiready terminated, and all obl,ig'a_lt«ilons ”a_risiﬁg from which
- had i)een wiped out..... too‘king*therefére at the provision
of our "Alct,AI am ofh the opiﬁion .t\hat thé grant vote(-i‘t‘o. '

respondent by the shareholders constituted a receii)t by )



him of a capital nature and does not fall within the

- definition of gross income in s6..."

The réasohing expoun'déa by Iﬁnes dJ V\"aS ltha't.unle'és the payment ;
was gi\;en in lieu.'of an obliga;tion, there °could- be no solutlo and
. herice outside the scope of income tax ‘

In response to the judgment in the ;1bove case, the lggisiature
amended the definition Aof ‘gross incqme'_toj ihélude, ’any voluntary
award, received or accruhed’in respect Q.f-‘sérvices re.il;ieféd or td be
rendered’. |

By virtue of the provisions of paragragh (c), “gross income”

7

includes:
,1(c|) any al'n_ou.nt/ iﬂnclilding any voluhtary ..a_vlvai_rd,'
, t  .received or agcrﬁed..in r.es{p.ec;‘ of servicés ;'eﬁde_rqd
or to bé rite’ndered -or' any amount (other ‘than an
amount refefred‘ tp '.ifri section 8 - (i)) re_cgived or -
accrued in respéct of or by v'irtué of Va;ny employment'

or the holding of any office...” (fny emphasis)- -



If a reward is closely identified with and finds its origin in' the fact

-of employment, the amount is taxable whether it is made in lieu of

an obligation or not and it makes no difference whether such'award

is paid by way of a donation, moral obligatidn or of a cqntractual‘

right. If its origin is that of seryiteé rendered, from -which the:

gratuity flows, then the amount is taxable.
“So that the question whethér there is any contractual
obligation has become irrelevant. The only q’uesﬁ'on for

.the Court to decide is why the péyment was made.”*

Wessels JA in De Villiers v CIRS stated:

_“It makes no difference whether we consider the money paiid to

him as a gratuity or as a moral obligation or as a contractual right;

-its origin must be sought for in the fact that he served‘the State as

Attorney-General; that fact is the fountain from which the

gratuity flows.” . R

WHAT ARE SERVICES RENDERED? -
For the taxpayer to be subjected to the provisions of para. (é); the

true nature of the quid‘pro quo given by the taxpayer must be

TITC 599. 14 SATC 272. at p273: see also ITC 799, 19 SATC at 326.

. 21929 ad 227, 4 SATC 86, at 232

10



-

regarded as services rendered. There must be a nexus between

v

. the payment received and the act performed by the téxpaye_r. One

also has to establish the legal relationship between the taxpayer :

and the party who pays for the servicés provided by the taxpayer. .

Generally, the typesbf contracts of .service are classified as locatio-

conductio operis (the letting and hiring of work) or location coriductio

operaruin (the ‘let’iing and hiring of services).6 R .

Locatio conductio operarum, or huur van diensten, is a contract

- s

-whereby one person lets out his services to another person who

hires them in return for renuineration. R‘eciprocdluobligations exist
and where one party can unilateraliy terminate the contact, then no

" contract of servicé is constituted.

Locatio conductio operis is a contract where the person who dges the

work is the locator, while the conductor is the person for whose

benefit the work is performed and who pays the rem'unerati"on..
DOES THE PASSING ON OF INFORMATION AMOUNT TO A
SERVICE RENDERED?

Generally and irl terms of common law, failure to jnform the police

of the commission of a crime, does. not'amount to a crime, unless . -

. . ’o
the person concerned is under a legal duty to act.” o

-

S Wille’s Prinpipies on South African Law, eigth edition, 1991, p560, 571

11



“A person who, knowing of the intended commission of a

crime, giVes .mo -warning to the '~a‘uthor'iﬁes or to the

intended victim , or a person who, being present at the

commission of a crime, takes no steps, even though it be

within morally deserving of ‘severe opprobrium, is notA

cnmmally pumshable unless hlS omission can be proved

‘to have been de51gned with the ob)ect of assisting the '

‘perpetrator of the crime...”.8

Notwithstanding the absence of - a contractual obligation or the’

existence of a legal duty, thé passing of the information by' the ‘

ta‘xpa-yer may still fall within the ambit of para. (c):
“The services _refex;fed to are not confin,ed' to employ#leht
as such, bqf incl;‘ude any form ef 'serv_ice, eg professional
seﬁicee, | such ae nitédi_cal, l l'egél, utheéﬁrél, or as a

' - ‘ . y . /. ) ! -
director; and so on, and casual services, eg passing on some

information. " The services need not be rendered by virtue.

. of any contract nor need the amount received or accrued be

12

' Pnnc1ples of Crmunal Law: Jonathan Burchell, John Milton, first edmon 1991
Gardmer and Landsdowne, sixth edmon pl48 . :

\



by reason of any contract or obligation: it can be a Pureiy

voluntary payment.”®

~

In ITC 701,10 the taxpayer, a racehorse trainer, received a gift from a

racehorse owner (other than the owner on Whose behalf he trained

the winner of. an important  race) foiloWing his Winnin'g a

considerable sum as a result of betting on the horse in question. The

- court held that since the payment was not made in pursuance of

any antecedent arrangement or in consideration of any information

N

given. or of any services rendered by the taxpayer fo the donor but
‘was merely as a result of a generous act by a successful punter, the

amount was a receipt of a capital nature.

Taking cognisance of the purpose of the provisions of para. (c) and

the authorities cited above, the quesﬁon still remains whether a

unilateral act performed by one party could validly g‘ivé rise to a

“service rendered”, within the contéxf of para.(c), in the absence of

contractual ,o'b'ligations (whether by conduct or tacitly) or the

\

existence.o'f a legal duty.

® Meyerowitz on Income Tax 1997-1998 edition, para 9.12, 9.13.

13

117 SATC 108. Cf. itwas also held in this case that a further amount which vvas paid by the owner of the

racehorse. as a consequence of its wining, was part of the income of the taxpayer, in question.



In ITC 779, 19 SATC 326, the court had to determine, (in terms of

s7 (b), Act 31 of 1941) ‘an amount received by the taxpé)}er in

recognition of information which led to the c‘onclusionﬂof; a

successful financial deal, was capital or revenue in nature. The

court came to the conclusion that on the facts, the ani_ou.nt in

question was received in respect of services rendered.

De Wet ] §tated that:
?4‘ln my view the section, which states “any 'amouﬁt; including any \'olﬁntar)'
:l.ward, so reccived or _'allccrucd in. respect of services rendered or to be
rendcred”, includes any services ﬁmdcrcgl \;'hcthcr tﬁey arise outlof a
contractual relationship or not.....What did concern me was whether the
services here llcndcrcd were such services as one could call “scrviécs
rendered” within the mcahing'df the section. But the difficulty tliat.l, had in

that regard. is really answered by the appellant himsclf, because when he

~was_asked why he thought he reccived the méncy he in a genu’ine. and
honest way told the Court that it was because of the information he had -

passed on, That is how the pcbplc who paid him the mbney regarded the -

matter — they “sbaid that this was commission earned by him and they

aétually included it in ‘thc.|)fice they paid for the shares they cventually

bouvght. So it is, not casual information which he passcd on. It is a little

more than that hccausc the. appcll‘mt saw certain pcrsons with their heads
_together and ‘went out of his “a\ to scnd a tclcgram to thc managmg
(Ilrcctor of the company which wuhccqucntlv acquired the sharee, suggestmg

that it was Ilkcl\ that the propnctarv company would be scllmg out and

4

14



asking whether he was interested. That amount to rendering of services,

and the remuneration he received was in regard to such services.”!!

This case clearly récognises that a unilateral act cannot. in itself
constitute “services rendered”. Some contract of service must exist,
whether tacitly, by conduct, before it'can be said that a taxpayer

had rendered a service.

The taxpayer in the case scenario had no legal duty ( one may

argue that a moral obligation existe_ci), nor any contractual

obligation'to inform the police of a crime which may or may not be
‘ c;)mmitted. The taxpayer’s reasons for departing with the said
information would be.t‘o_ ensure that he would not be at risk of
' beiﬁg criminally impiicafed, a; an accémplice,’etc. However, the

taxpayer did not anticipate a reward for the disclosure of such

information. Had he been aware of a reward, then he may have

fallen within the ambit of para (c)12

" at p327

2ITC 779, 19 SATC 326 at 327



 CAUSATION

Words acquire meaning in the context in which they are used, the |

same applies to the'lphrase-’in respect of, which according. to

Solomon JA in Commissioner for Inland Revenue v Crown

Mines,[td 1923 AD 227 at 228, may béus,éd in various senses and

in each it is essential to examine the context in order to ascertain the .-

sense in which it is used.

. In De Villiers v CIR (supra) the context within whichithis phrase
appeared in s 7 (1) (b) of Act No 40 of 1925 led Stfa_tford JA to
follow the interpretation of Innes-CJ in CIR v Crown Mines Ltd

‘(supra) of the same phrase where he held that:

“tax could not be said to be imposed .“in respect of a

r

particular subject-matter, unless it had direct ,'relatidnslu;p .

_to .that matter, 'by which is' meant, I think, ’césuél

relationship’...”13

In CIR v Butcher Bros (PTY) Limited 1945 AD 301 at 320; SATC 13

21 it was stated that although the words may infer a causal relation; ‘

it may not always be the case. In this éqse the meaning of the words |

16



“in respect bf; " as used in s7 (1)(d) of the Act 40 of 1925 was stated

to mean “in relation to” or “in reference to”.

InSIR v R;ubenheimer 1969 (4)}SA 314 (A) at 320; SATC 31209 it
‘vx'fas stated that subjectA to the context m which they épbear,: the
words are capab_lé i)f: a wider.interpretation than th‘at of a direct
relationship -and stated furthéf thz;t he éo@ld find ngithjng in the |
case of De Villiers v CIR 1929 AD 227,4 SATC 86, which indicates -

that the words “in respect of” dlways poiht to a direct relationship.’

The words in para (c), “in r_especf of” means_that there is a direct
relatidnship, not a casual relatiol.nship and thus in every case itis a’
question of .drawing the correct 'inference  from all ‘the

‘circumstances of the payment received.!

In the case of Stander v Cqmmissidnei' for Inland Revenue 1997: 1
JTLR 5, one ‘_of' the issues, inter -alia, was’ whether the award
received by the taxpayer was received ”in.'respect of’ services

rendered’. The facts are briefly as follows:

"> The word, “casual’ in this dictum has been read in subsequent Jjudgments and by authors as being a
_spelling mistake. It should apparently have been ‘causal relationship’.

' De Villiers v CIR, 1929 AD. per Stratford JA at 227,quoting w 1th approval the remarksof Innes Clin
CIR v Crown Mines Ltd 1923 AD 121, at p 125-130. .



:The Delta Motor Corporation (Pty) Ltd, a manufacturer and

distributor of motor vehicles; marketed its pfodu_cfs ‘th.rdu'glh

" franchise dealers. One éuch dealer was Frank Vos Motors (Ptv)

Ltd, which held a franchise in the Worcester district. Eroni_ about

\

1980 thé taxpayer, Stander, :wa; employed by, Frank Vos Motors as

secretary / bookkeeper. Iﬁ .term.s. of the franchise eig'reen:le'nt, Fra.nk

Vos Motor.s’ was required to »fu.rm'sh"mqn'thly financial re?bfts to

Delta. - These‘l r,epb‘rts weré drawn up by' the _taxpaye'r' and
L . . :

forwarded by Frank Vos Motors to Delta. ,'Tol\’/,\rardfs;tHe e"nd of 1988

the ~té1xp_ayer received an invitation from Delta to ‘attend a

convention in ]ohah.nesburg. There it was announced that he had -

been adjudged one of the top five bookkeept_ef/ accountants of the

3\

franchise dealers in‘Soﬁth Africa. In recognition of achiev_ing

excellent standards of performance in financial manageme‘nt; the

taxpayer was awarded a prize consisting of a seven-day overseas -

holiday for himself and his wife. The cost to Delta of the airfares

and accommodation for the: taxpayer and his wife on the trip to

England, France and S“'itZer]and, am c.)u,riited to R14' 000.

The taxpayer did not include any amount in respect of the prize he

had received in his tax return for the 1990 year of assessment, but in

due course the Commissioner for Inland Revenue issued a revised

assessment inc1uding an amount of R14 000 in his taxable income in_'
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respect of the value of the prize. The taxpayer’s objection to this

" assessment was disallowed and he appealéd'uﬁsuccessfﬁlly to the

Special Court.

On appeal to a Full Bench, Friedman JP stated that: |

Thé only provision under which the taxpay_er'could .be

taxed was para. (c) of the definition of ‘gross income’ ---

The questioh as to whether the 'prize of an overseas trip

‘constituted “property” , one had to ask whether the
Ltute prop ) 1o as : .

. taxpayér, by being givén‘this trip; had ‘acquired a right

which had ihonetary value in his hands. At no 's.télg.e had

the taxpay‘ér received any ”prdperty’f on whtich a monetary

value could be placed in his héinds,. and he was unable to f

_turn the prize into money or money’s worth n_ei-ther after
accepting the award, nor earlier at the time wher the
donation was still an "exe‘cutory donation.

As to the causal requirement of pdra.. (c). , namely that an

amount had to be received or accrued “in respect -of -

services rendered”, the fact that the taxpayer’s employment
" with Frank Vos Motors was a sine qua non of the receipt
by /him of the reward was insufficient. The services

rendered by him to Frank Vos Motors were not the causa

' tausaﬁs of the awafd.‘ .The taxf)ayer had not soﬁght the
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prizé by entering a competition, nor had he expected to

receive anythihg from Delta for the work perfornie_d for

Frahk Vos Motors. - He merely performed his dﬁﬁes for

‘which he was remunerated by his employer. What -

- qualified him to receive the prize was the fact-that' these
duties were performed in amanner which delta considered
. to be excellent. The prize had the quality of testimonial or

accolade rather than a rewatd for éervices rendered. The

taxpayer rendered no services to Delta.

'

Having regard ' to the conditioﬁs applicable to the

~

enjoyment of the award, the overseas trip had no “value”

in the taxpayer’s hands which broughf it within the tgrmé‘

of para. (c). Unless the award consisted of “money’s
worth”, it did not qualify for inclusion in terﬁ;s of para. (c).

Nor was there any basis on which ”mbney’s worth” could

" be attributed to the taxpayer’s prize b;'_seeking to place an |

‘objective’ or ‘market value’ on it. Whatever it cost Delta,

" or whatever a person who wished to.go on such a trip

- would have had to pay for it, did not constitute an am'ount"

which could be ' said to 'havv‘e had money’s worth in
Stander’s hands.

The appeal was allowed with costs. -
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‘The taxpayer, in the case scenario, received a reward to which he

had no legal entitlement and it was thus purely of a fortuitous

nature. The disclosure of .the "i_nfor,mation to _the_p‘ol.ic'e was the sine
qiia non fo‘r the receipt of the reward. However, the sine quo non test
is insufﬁcient'td establish the requisite degree of causaﬁon; as was
held in Stander’s case supra. ‘The correct fest is to determine
WBether the services rendered were the casa causans of the améunt
received. )

AN

. From the given facts, the taxpayéf was not aware of any reward for

disclosing informatio_;l to the police; which may lead to the arrest

and conviction of criminals in certain circumstances. As stated
- earlier, the reason for the taxpayer’s act may have been to prevent

himself from Being implicated in any criminal activity.

--In Commission‘er' for Inland Revenue v Shell Southern Africa -

Pension Fund 1984 (1) SA 672 (A) the court had todetermine
. whether a lump-sum payinent from a pension fund to the Widow_

of a deceased member was a lump-sum benefjt which became

recoverable “in consequence of or following upon’ the death of the
member within the terms of para (e) of.the definition of “gross

income’. The pavment was in the discretion of the committee

administering the fund. Nicholas JA held that the prob]ém was one
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[

of caljsation, ie. wh'ethef, in .ai case where a 1ump sﬁm becomes
recoverable as a resﬁlt‘df the exercise by thé committee _of its
_d-iscr‘etion; therel is- the requ.iréd' causal co.n.necﬁon betweerli" the
récbver’abiii-ty and the death of the n%e;;lber.

Nicholas JA stated at 679B-F:

“It is clear that the death of the member is a conditio sine
~ qua non to the recoverability of the lump sum: but for the

death, thefel can be no pension granted to.an eligiBle

widow or eligible dependant, and hence nothihg which is

"commutal;lg under rule 37(3): A conditio sine qua -non is
not, however, hec‘essarily a caus,ally relevant faétor. (See
Hart ;ﬁd'Honore Céusatioﬁ in the Law a_t‘107; 121-2). As
Dennihgj poinfed out infMinister-of Pen;iqns v Chennéll

(1947) 1 KB 250 a't; 255 in ‘fin,‘ ‘the, latést eveht in a train of

physical events is not necessarily ‘caused by’ the: first 3

~ event. The learned jlidgéggid at 254 that:

‘the test of causation is to be found by recognising that -

causes are different from the circumstances in or on which

they operate. - The line ';betweén the two depends on the

facts of each case’
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- and observe& at 256 that an intérvening’ | caius'é or
extraneous event ﬁay be éo’powerful a cau;e as to reduce
:.wh'at has gone before to part éf tile cifcumstances in
-which the.c‘ause operates. -
The péradigm of the pfesent case is an occurrence A (th.e

‘death of a membérD) which initiates a chain of events

leading to the final result B (the recoverability of the lump- -

sum benefit), one of the intervening events being -

occurrence C. (the exercise by ‘the ‘committee of its

~ discretion).

'The question is whether the intervening cause C, which

. -cqntributes.to bring about the result B, is of such a kind

“that it isolates the origina'l cause A so as to regulate it ‘to

the status of a merely historical antecedent or background

feature’,”

The court held that the decision of thé committee did constitute the
) intervention of “an independent, unconnected and extraneous

causaﬁ.veh‘fa‘ctor'or event” which isolated the death of thé niember

from the final result. . Thus the lump sum did not become

recoverable in cdnsequenée of or fdllowin'g ,'upo.n the death of the

l

. member.
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The difficulty in ascertaining the necessary causal relationship-
between the receipt and the activities of the taxpayer is also well
illustrated in the case of Stander v Commissioner for Inland

Revenue 1997 (3) SA 617.

In Tuck v Commlssloner for Inland Revenue 1988 (3) SA 819 (A)
49 SATC 28, the facts were brieﬂv as follows |

- In 1979, the taxpayer, a recognised pharmacist retired after 30
years in the employ of Wyeth Laboratories (Pty) Ltd ( Wyeth') In
1957 he became its m.anaging director and gene_ral manag_er " The
company was la subsidiary of an American company,’A,merican
Home Products Corporation (¢ American Home ). In 1967 the latter |
established a management 1ncentive plan, the purpose bemg to

provide awards to selected employees who 'had contributed

%substantially to the success of the company, to alloi/v thein “to

oarﬁCipate in that success and provide an incentive to contribiite

furtner. The awards took the form of cash; continge_nt cash or
contingent stock. A contingent stock award operates as follows.

The amount of the awaid was converted into snares in Americanﬁ
Home. After the eniployee retired, the shares }we‘re delivered to

“him in ten arinual in{stalments.' The terms of. the nl'an provided that

- the shares would not be delivered to an’ employee after his _



retirement ‘unless he had, inter alia, refrained from entering inte

competition with the company, (the ‘restraint provision’).

It was common .cause that the takpay‘er had made’ a major.

. Contribution to Wyeth's prosperity. He had served on a number of

pharmaceutical commissions and committees, and was described in -

evidence as an ‘outstanding personality’ in the industry. His
: pairti‘cula'r strengths vwe‘re his knowledge and experience in
marketing and the good relationships he had built up with various

public authorities concerned with the pharmaceutical industry.

During the 1981 tax Vear. the taxpavef received an initial i_n's"talment"

of shares worth R14 251 Durmg the 1982 tax year he recelved a

further instalment of shares worth R20 997

The question before the court was whether the consideration paid .

to the taxpayer in terms of the-management incentive plan income,

or was it capital in nature?

“....it is generally recognised that causation in the law of delict

gives rise to two distinct enquiries. The:firs.t,l often termed

‘causation in fact’ or factual causation’; is whether there is .a

factual link of cause and effect between the act or'emission of the



party lcoﬁcérneci and the harm for which he is sought to be héld
liable; aﬁd in tl'iis’spher'e.tllle generélly recogmised test is thai of
the conditio sine qua 1on or the ’but'fof’ test. This 1s essenﬁallfa
factual enqujry.f Génerally ‘§Ap>eaking. no act or omission can be

régarded as a cause in fact unless itpas'se_sy this test.- The second

. enquiry postulates that the act or omission is a conditio sine qua

non and raises the question as to whether the link between the act

or omission and the harm is _sufficiently'closg or direct for legal

liability to ensue; or whether the harm is,, as it is said, ‘too

remote’. This enquiry (sometimes called ‘causation ‘in law’ or |

‘legal causation’) is concerned basically with a juridical problem

in which considerations of legal policy »may play a part. One of

‘the factors which may caﬁse the link between the act or omission :

¢

eﬁfd the "l.1arm id become too ltenuous (resulting in the harm being
too. remote) is- the intervention of some Aindepepdent,
unconnected and extraneous faﬁsa_l’-ive facltor,or‘event, génerally
térmed‘a 1novus act?ts interveniens. (See generalvly‘_]‘oubert '(ed)
Law of South Afnca vol 8 paras-‘47-9); The Shell c’ége jsupr.a was

an instance of such a novus actus interveniens.” .

'

From fhe above case one has to determine whether the dAisclosure-of '

informétioﬁ by the faxpayer was the legal, as oppos,ed to the factual
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céuée for the reward, in question. The factual causes of the reward

‘would include the cdmmission of the crime, the arrest and .

subsequent conviction of the offenders.

1t is submitted that, the events which followed upon the disclosure

of the information were the decisive factors lé_ading to the receipt of

the reward by the taxpayer. Itis further submitted that the factual

causes, as stated above, amounts to a novus actus interveniens, which
has the effect that the information so disclosed, becomes a

“historical antecedent or background feature” 15

If one thus agrees to the submission postulated above, then the -

reward paid to the taxpayer is of a fortuitous nature, or the quality
of a testimonial or accolade rather than a payment for services

rendered.16 -

CONCLUSION
The disclosure of information by the taxpayer in the case scenario

will only be taxable if it falls within the ambit of para (c) of the

definition of “gross income”. However, notwithstanding the .

wording of this provision, it is submitted that a unilateral act by

. '? Shell Southern Africa Pension Fund case {supra). ' .

' Stander v Conmimissioner for Inland Revenue (supra).’
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. . ’ . b '
~any given person, cannot per se amount to a “service rendered”.1”

Furtherinore, the reward of R200-000 received by the taxp"ayer must

have been received “in respect of” the service rendered. On

analysis of the relevant cases and authorities cited above, I agree to

the submission that the information disclosed by the taxpéyer did’

not constitute a “service rendered” to the police, nor was it the Iega'l

cause of the reward received by him: The reward was therefore not -

+ received “in respect of services rendered” and in not taxable in the

hands of the taxpayer.

' ITC 779 (supra) at 327.
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