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Chapter 1

Introduction

Climate change implications have infiltrated all sectors of society and the
world can no longer adopt a ‘business as usual’ attitude. The unprecedented
nature of these implications renders it difficult to address in a swift manner
the challenges that arise. Anthropogenic GHG emissions are largely
responsible for climate change and fossil fuel-based energy uses are
considered to be the biggest contributor to these emissions.” The need to
reduce the rate of these emissions is an uncontested issue.? It has been
suggested that one of the options would be to scale up sustainable energy
sources through a shift to cleaner and low-carbon transport fuels and
technologies.® This shift to cleaner energy resources could be achieved in
numerous different manners; however, this dissertation will consider how a
Sustainable Energy Trade Agreement could contribute to this shift as one
option amongst among a myriad of other steps that need to be taken to
mitigate climate change. This dissertation considers how the liberalisation of
trade in CFGs can assist in this shift to cleaner energy resources. As is
illustrated the process of liberalising trade in CFGs has been hindered by
several issues. A proposal has emerged for a Sustainable Energy Trade
Agreement that could render assistance to the issues that arise with the
liberalisation of CFGs as well as expedite the liberalisation process. The
ultimate question that this dissertation seeks to address is whether a SETA-
type agreement entered into by certain WTO Members would be compatible
under the GATT.

1 Wilbanks, T.J. and Sathaye, J. (2003), “Integrating mitigation and adaptation as possible responses to global
climate change” Environment 45:5, pp. 28-38

2 Tamiotti L “Climate change and trade: a report by the United Nations Environment Programme and the World
Trade Organisation” 2009 2.

3 Biermann Global Climate Governance Beyond 2012: Architecture, Agency and Adaptation 87.



In order to illustrate the interface between trade and climate change there is
a brief consideration of how climate change events have impacted and will
impact the trade industry. This is with regards to extreme weather events
altering a country’s comparative advantage that lead to changes in trade
patterns.* These weather events could also disrupt the supply and
distribution chains of the trade industry and prove costly, especially to
countries that are not prepared for the impacts.” Secondly, there is a
consideration of the impact of international trade on climate change, which is
is explored through two lenses. The negative aspect of the relationship is
(that is, how the industry has contributed to the release of emissions through
the production as well as distribution phases) is considered first, followed by
an evaluation of the positive aspect of the relationship (that is, how the
industry can assist in combatting climate change). Although there are several
measures, such as technological spill-overs from trade that can be adopted
in order to mitigate or adapt to climate change impacts, this dissertation
merely considers the contributions that can be made with regards to trade
liberalisation of certain goods and services. The trade and environment
intersection is clearly multifaceted, which includes the relationship between
trade and climate change. This is because an increase in trade causes an
increase in emission and is illustrated below climate change events also
impact on trade. The main focus of this dissertation is, however, the positive
contribution that trade can make in mitigating climate change.

The following chapter considers the proposals that have been made with
regards to the liberalisation of trade in CFGs. The origins for such proposals
are founded in the Doha round of WTO negotiations that is currently still

4 Wilbanks, T.J. and Sathaye, J. (2003), “Integrating mitigation and adaptation as possible responses to global
climate change” Environment 45:5, pp. 28-38

5 Tamiotti L “Climate change and trade: a report by the United Nations Environment Programme and the World
Trade OrganizationOrganisation” 2009 64.



taking place. It considers at length the reasons for the present deadlock in
negotiations as well as what the future holds for these negotiations. The
Doha Ministerial Declaration lists 21 subjects that need to be negotiated and
agreed upon by all WTO Members. The subject of the relationship between
trade and the environment is encompassed in paragraph 31 of the
Declaration, which addresses three issues with regards to the relationship.
These issues are the relationship between the WTO rules and multilateral
environmental agreements (MEAs), the collaboration between the WTO and
MEA secretariats and the elimination of tariffs and non-tariff barriers on
environmental goods and services.® Although all of these issues are
interrelated, this dissertation only considers the issue of the elimination of
tariffs and non-tariff barriers on CFGs.” In considering this issue there are
two notable problems that arise: firstly, the problem of which products should
be subject to trade liberalisation; secondly, the problem of how to liberalise
trade in these products. Each of these problems is addressed in a separate
chapter.

The problem of which products should be subject to trade liberalisation still
remains unresolved. There are broadly two categories of goods and services
that have emerged out of the WTO discussions. The first category is the
traditional EGs that are produced to address an environmental problem. The
second category is CFGs which include products that have certain
environmental benefits that arise from their production or use.® In November
2007, in light of the difficulties that arose with regards to the classification of
products as either environmental or climate-friendly, the EU and the US

6 The Doha Ministerial Declaration at 31 (iii).

7 It should be noted that Environmental Goods and Climate-Friendly Goods are two distinct categories of goods.
CFGs are regarded as a subset of EGs.

8 Claro E, Nicolas L, “Trade in Environmental Goods and Services and Sustainable Development: Domestic
Considerations and Strategies for WTO Negotiation” ICTSD Environmental Goods and Services Series, Policy
Discussion Paper. Geneva 15.



submitted a joint proposal at the World Trade Organization.® This proposal
called for the elimination of trade barriers of goods and services that are
directly related to climate change mitigation efforts as part of the Doha round
negotiations. The proposal contains a two-tier approach: the first tier relates
to 43 products identified by the World Bank report as ‘climate-friendly’, while
the second tier involves the negotiation of an ‘Environmental Goods and
Services Agreement’ that includes a consolidated list of a 153 products
regarded as general environmental goods.'® The developing countries
delivered mixed reactions to the EU-US proposal; some noted the
importance of climate change and approved of the CFG list, whilst others
were concerned with the fact that the proposal failed to mention the potential
damage to the domestic industry and the need for technology transfer should
trade in these goods be liberalised."

It is against the backdrop of these negotiations that this dissertation
investigates if trade liberalisation of CFGs is compatible under the framework
of the GATT. This investigation thus considers which GATT rules are
relevant for the proposed liberalisation and what the restrictions imposed by
these rules imply. After discussing the restrictions imposed by the GATT, this
dissertation considers whether there are ways in which these restrictions can
be circumvented through the use of the like product analysis, process and
production methods and the general exceptions in Article XX of the GATT.
Lastly there is an evaluation of any further solutions to the problems that
arise under the GATT framework; more specifically whether an amendment
of the GATT rules is a plausible option.

9 Stilwell Advancing the environmental goods negotiations: Options and opportunities 57.
10 Brewer The Trade and Climate Change Joint Agenda 3.

" Brewer The Trade and Climate Change Joint Agenda 4.



Chapter 2

Trade and Climate Change: A multifaceted interface

This chapter discusses the interface between climate change and trade. It
briefly outlines how climate change is currently impacting the trade industry;
however, the focus is on how the trade industry is relevant to combatting
climate change. Firstly, there is a consideration of how the trade industry has
in fact negatively contributed to climate change. Secondly, more importantly
there is a consideration of how the trade industry is well suited to positively

contribute to the efforts being made to combat climate change.

2.1. CLIMATE CHANGE IMPACTS ON INTERNATIONAL TRADE

Often the link between climate change and trade is perceived from one
direction, however, the physical impacts of climate change can also affect the
pattern and volume of international trade flows."? Generally there are two
important impacts of climate change on international trade. Firstly, climate
change may alter countries’ comparative advantages, which would lead to
shifts in trade patterns. Countries whose comparative advantages are
derived from climatic or geographical circumstances will likely experience a
greater impact.”® For example, the trade in agricultural merchandise may be
negatively impacted by crop reduction if warming trends and extreme
weather events continue to increase in the future.' Secondly, the
vulnerability of the supply, transport and distribution upon which the trade
industry depends could be increased due to climate change impacts.

Extreme weather events may temporarily close ports or transport routes, and

12 Wilbanks, T.J. and Sathaye, J. (2003), “Integrating mitigation and adaptation as possible responses to global
climate change” Environment 45:5, pp. 28-38.

13 Tamiotti L “Climate change and trade: a report by the United Nations Environment Programme and the World
Trade OrganizationOrganisation” 2009 64.

14 Tamiotti L “Climate change and trade: a report by the United Nations Environment Programme and the World
Trade OrganizationOrganisation” 2009 64.



coastal infrastructure and distribution facilities are susceptible to flood
damage. Such disruptions in the supply chain would evidently raise the costs
of undertaking trade.'

2.2 INTERNATIONAL TRADE IMPACTS ON CLIMATE CHANGE

Whilst the effects of climate change on the trade industry are important to
note, the effects of trade on climate change are more germane to the issue
this dissertation seeks to address. The expansion of trade may be one
reason why it is being regarded as an important consideration in climate
change discussions.'® This relationship is considered through two different
lenses. There will firstly be a consideration of how the trade industry has
negatively contributed to the current climate change impacts being faced.
Secondly there will be a more detailed examination of how the trade industry
could assist in combatting climate change impacts. The relationship between
international trade and climate change is both positive and negative. The
negative aspect of the relationship is examined first, namely how
international trade has contributed to the release of emissions. The positive
aspect of the trade and climate change relationship (that is, how international
trade can assist in combatting climate change and thus reduce emissions)
will be considered thereafter.

2.2.1 Negative impacts

It has been suggested that twenty-one per cent of the global carbon dioxide
emissions are as a result of international trade.'” International trade involves
countries specialising in the production and export of goods for which they
have a comparative advantage and importing goods for which they do not

15 Wilbanks, T.J. and Sathaye, J. (2003), “Integrating mitigation and adaptation as possible responses to global
climate change” Environment 45:5, pp. 28-38.

16 Tamiotti L “Climate change and trade: a report by the United Nations Environment Programme and the World
Trade OrganizationOrganisation” 2009 49.

17 Peters, G.P. and Hertwich, E.G. (2008), “CO2 Embodied in International Trade with Implications for Global
Climate Policy”, Environmental Science & Technology 42:5, pp. 1401-1407.
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possess such an advantage from their trading partners.'® This process of
exchanging goods from the country of production to the country of
consumption requires the use of transportation services, and with the
expansion of the trade industry there is a likelihood that this usage will
increase.’® The goods and services that are being traded can be transported
by road, air, rail or water. More often than not, trade in goods involves more
than one mode of transport; this is because even goods that are transported
by air or water often have to make an overland journey to the ultimate
consumer.?’ These impacts should be noted when considering how the trade

industry could contribute to climate change mitigation and adaptation efforts.

2.2.2 Positive impacts

There are several measures that can be adopted to combat climate change.
These include measures that would assist in both adapting to current impacts
of climate change as well as mitigating future impacts. Mitigation measures
refer to options for reducing greenhouse gas emissions and enhancing
carbon sinks, whilst adaptation measures are aimed at diminishing the
negative impacts of climate change.?’ Since the primary issue that this
dissertation seeks to address is the liberalisation of trade in CFGs, it is
relevant to briefly consider the effects that trade liberalisation would have on
the environment in general. Trade economists have developed a conceptual
framework to examine how trade liberalisation may affect the environment;
this was done in order to study the impact of the North American Free Trade
Agreement. Considering this framework, it has been concluded that three

18 Tamiotti L “Climate change and trade: a report by the United Nations Environment Programme and the World
Trade OrganizationOrganisation” 2009 64.

19 Tamiotti L “Climate change and trade: a report by the United Nations Environment Programme and the World
Trade Organisation” 2009 58.

20 Tamiotti L “Climate change and trade: a report by the United Nations Environment Programme and the World
Trade Organisation” 2009 58.

21 Tamiotti L “Climate change and trade: a report by the United Nations Environment Programme and the World
Trade OrganizationOrganisation” 2009 24.

10
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possible effects on the environment could result from trade liberalisation: the
scale effect, the composition effect and the technique effect.??

2.2.2.1 The scale effect

The scale effect refers to the increase in greenhouse gas emissions resulting
from an expanded level of economic activity. If there are resources such as
labour, land or capital that are not being utilised prior to liberalisation, trade
liberalisation will allow for a greater utilisation of these resources and thus
lead to an increase in production levels.?®> The increased economic activity
will demand a greater energy use, and as many countries still rely on fossil
fuels as their main source of energy, the result would thus be an increase in
GHG. Moreover, the increase in trade will cause cross-border transportation
to be utilised more frequently, which will further increase greenhouse gas

emissions.?*

2.2.2.2 The composition effect

The composition effect refers to the effect that results when trade
liberalisation alters the share that each sector represents in a country’s
production due to relative price changes, which in turn causes the expansion
of some sectors and the reduction of others.?® Whether or not greenhouse
gas emissions increase or decrease depends on if emission intensive sectors

are expanding or reducing.?® There are two considerations that should be

22 Grossman, G.M. and Krueger, A.B. (1993), “Environmental Impacts of a North American Free Trade
Agreement’, in Garber, P.M. (ed.), The US-Mexico Free Trade Agreement, MIT Press, Cambridge, MA, pp. 13-
56.

23 Antweiller, W., Copeland, B.R. and Taylor, M.S. (2001) “Is Free Trade Good for the Environment?” American
Economic Review 91Review91:4, pp. 877-908.

24 Tamiotti L “Climate change and trade: a report by the United Nations Environment Programme and the World
Trade OrganizationOrganisation” 2009 50.

25 Antweiller, W., Copeland, B.R. and Taylor, M.S. (2001) “Is Free Trade Good for the Environment?” American
Economic Review 91Review91:4, pp. 877-908.

26 Antweiller, W., Copeland, B.R. and Taylor, M.S. (2001) “Is Free Trade Good for the Environment?” American
Economic Review 91Review91:4, pp. 877-908.

11
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noted with regards to the composition effect. Firstly, as stated above, one of
the impacts of climate change is that a country’s comparative advantage
could be altered. The composition effect illustrates this impact because the
increase or decrease of GHG emissions depends on both whether a
country’s comparative advantage lies within an emission-intensive sector and
whether this sector is either being expanded or reduced through trade

liberalisation.?’

Secondly, the ‘pollution-haven hypothesis’ should be noted. This hypothesis
implies that the composition of production in a trade-liberalising country will
also react to the different environmental regulations imposed in other
countries.?® Thus, if a country imposes stringent environmental regulations,
trade liberalisation may increase competition and lead to emission-intensive
sectors relocating to countries that impose weaker regulations.?® The
relocation of emission-intensive industries is known as ‘carbon leakage’. This
term refers to a situation where unilateral measures taken by certain
countries to lower their carbon dioxide emissions at a national level do not
imply a global reduction of such emissions. This is because industries
emitting high levels of carbon dioxide simply relocate to countries that do not
adhere to the same strict environmental regulations.®® Therefore, alterations
in the composition of a trade-liberalising country’s production (whether as a
result of the country’s comparative advantage or the ‘pollution-haven
hypothesis’) will have an impact on how the production of its trade partners is

27 Tamiotti L “Climate change and trade: a report by the United Nations Environment Programme and the World
Trade OrganizationOrganisation” 2009 50.

28 Tamiotti L “Climate change and trade: a report by the United Nations Environment Programme and the World
Trade OrganizationOrganisation” 2009 50.

29 Tamiotti L “Climate change and trade: a report by the United Nations Environment Programme and the World
Trade OrganizationOrganisation” 2009 49.

30 30 Antweiller, W., Copeland, B.R. and Taylor, M.S. (2001) “Is Free Trade Good for the Environment?” American
Economic Review 91Review91:4, pp. 877-908.

12
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altered.®' This would mean that even if trade liberalisation results in a country
producing fewer emission-intensive goods, there could still be a demand for

such goods (which would then have to be procured elsewhere).

2.2.2.3 The technique effect

This effect refers to the decline of the quantity of emissions released during
production as a result of improvements in the methods by which goods and
services are produced.®? Firstly, this reduction could occur if open trade
increases the availability of CFGs while simultaneously lowering their costs.
For importers, access to the technologies used in the production of such
goods should reduce the energy required during production, and thus reduce
emissions, whilst exporters would be incentivised to develop new goods and
services that assist in mitigating climate change because of the prospective
market increase.®®* Secondly, this reduction could occur through public
demand. If trade liberalisation results in an increase in income levels, the
general public would be incentivised to demand lower greenhouse gas
emissions. Increased income would provide the public with the freedom to be
concerned about other aspects of their well-being, such as a healthier

environment.3*

31 Tamiotti L “Climate change and trade: a report by the United Nations Environment Programme and the World
Trade OrganizationOrganisation” 2009 51.

32 Tamiotti L “Climate change and trade: a report by the United Nations Environment Programme and the World
Trade OrganizationOrganisation” 2009 51.

33 Grossman, G.M. and Krueger, A.B. (1993), “Environmental Impacts of a North American Free Trade
Agreement’, in Garber, P.M. (ed.), The US-Mexico Free Trade Agreement, MIT Press, Cambridge, MA, pp. 13-
56.

3 Grossman, G.M. and Krueger, A.B. (1993), “Environmental Impacts of a North American Free Trade
Agreement’, in Garber, P.M. (ed.), The US-Mexico Free Trade Agreement, MIT Press, Cambridge, MA, pp. 13-
56.

13
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2.2.3 Impact of trade on GHG emissions

It is difficult to determine the overall impact of trade liberalisation on GHG
emissions because each effect described above could render several
different results. The scale and technique effects tend to work in opposite
directions and the composition effect depends on other factors (such as a
country’s comparative advantage and the ‘pollution-haven hypothesis’).
There have been studies conducted in order to try to assess the effect of
trade liberalisation on emissions; this research has included both
econometric studies and environmental assessments of trade agreements.®
Studies have suggested that the impact of trade liberalisation on emission
levels may differ between developed countries (i.e. OECD members) and
developing countries.®® Studies have further suggested that trade
liberalisation reduces emissions in OECD countries because the technique
effect dominates the scale and composition effects. However, in non-OECD
countries the impact on emissions has been found to be largely negative, as
the scale and composition effects have prevailed over the technique effect.*”
Therefore the emissions in developing countries would not necessarily
reduce through trade liberalisation.

35 Tamiotti L “Climate change and trade: a report by the United Nations Environment Programme and the World
Trade Organisation” 2009 53.

36 Managi, S., Hibiki, A. and Tsurumi, T. (2008), “Does Trade Liberalization Reduce Pollution Emissions,
Research Institute of Economy, Trade and Industry (RIETI) Discussion Paper Series 08-E-013.

37 Managi, S., Hibiki, A. and Tsurumi, T. (2008), “Does Trade Liberalization Reduce Pollution Emissions,
Research Institute of Economy, Trade and Industry (RIETI) Discussion Paper Series 08-E-013.

14
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Chapter 3

Proposals for Trade Liberalisation

This chapter discusses the proposals that have been made for trade
liberalisation. The origins of the proposals for trade liberalisation are founded
both in the Doha Development round of negotiations as well as the more
recent debates surrounding the need for a Sustainable Energy Trade
Agreement (SETA). The developments with regards to a SETA are
considered as a possible alternative solution to trade liberalisation should the
restrictions under the framework of the GATT prove too cumbersome. This
chapter discusses the current state of the trade negotiations taking place as
part of the Doha round , including an evaluation of the opposing positions of
the developed and developing countries. Lastly, there is a consideration of
the types of goods and services being proposed for trade liberalisation, to
determine whether the proposal is for the trade liberalisation of
environmental or climate-friendly goods and to assess the implications that
arise as a result of the distinction.

3.1 ORIGINS OF THE PROPOSALS FOR TRADE LIBERALISATION: THE
DOHA ROUND

The notion of a global trade regime created in order to ensure fairness in
international trade was conceived towards the end of the Second World
War.®® The General Agreement on Tariffs and Trade (GATT) was originally
adopted in 1947 as the primary international agreement to encourage trade
between countries. At the time, industrial products were being produced by

38 Surya P Subedi ‘The road from Doha: the issues for the development round of the WTO and the future of
international trade’ 2003 ICLQ 52 426.

15
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the rich and developed countries; the 1947 GATT was referred to by critics
as the ‘rich men’s club’ as it did not purport to regulate trade in products
produced by developing countries.® It was only towards the 1960s and
following pressure from developing countries that the GATT began to evolve
into a truly international regime and to take into account the concerns and
interests of developing countries.”® After seven years of negotiations, the
Trade Negotiations Committee of the Uruguay round adopted by consensus
a Final Act in December of 1993.*" This Final Act includes the agreement
establishing the World Trade Organization (WTO), which is a permanent
organisation with a membership of 160 states as of 26 June 2014.** There
were also several annexed agreements to the Act, including the General
Agreement on Tariffs and Trade 1994 as well as the Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIP). These annexed
agreements were opened for signature in Marrakesh in 1994 and entered
into force in 1995.*® The GATT remains the central substantive agreement
under the WTO and is designed to encourage trade between WTO members
by reducing tariffs and preventing trade barriers.** One of the main objectives
of the GATT is to reduce the economic measures that prohibit or restrict
access to markets of products and services imported from other members.
This objective is largely achieved through the provisions set out in Articles |,
I, 111, XI and XX of the GATT.* The proposals to liberalise trade in CFGs will

39 Surya P Subedi ‘The road from Doha: the issues for the development round of the WTO and the future of
international trade’ 2003 ICLQ 52 426.

40 Surya P Subedi ‘The road from Doha: the issues for the development round of the WTO and the future of
international trade’ 2003 ICLQ 52 426.

41 Sands P and Peel J Principles of International Environmental Law 3ed 808.

42 Membership information as accessed http://www.wto.org/english/thewto_e/whatis_eftif_e/org6_e.htm.
43 Sands P and Peel J Principles of International Environmental Law 3ed 808.

44 Sands Principles of International Environmental Law 809.

45 Francioni F ‘Environment, Human Rights and the Limits of Free Trade’ 2001 Hart Publishing Oregan 8.
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likely impact these Articles and thus the content and extent of these Articles
will be examined through a consideration of the relevant GATT case law and

the differing views of commentators.

Although the WTO does not have express environmental objectives, its
preamble does acknowledge that the world’s resources must be utilised in an
optimal manner in accordance with the principle of sustainable
development.*® Thus the preamble takes note of the importance of
preserving the environment from the outset and the relationship between
international trade and the environment should be regarded as being
mutually beneficial. The WTO has several responsibilities, amongst which is
the responsibility to provide a forum for negotiations among Members.*” For
the purposes of this dissertation, only the last round of negotiations (namely
the Doha round of negotiations, which took place at the fourth Ministerial
Conference) is evaluated. Both a broad overview and the current state of the

negotiations are presented.

The history and contents of the Doha round of negotiations are briefly
considered, as is the specific subject of the relationship between trade and
the environment as encompassed in the Doha Development Agenda.*® The
Doha conference did not adopt any new treaty or protocol to add to the
network of WTO agreements; however, a work programme in the form of two
declarations was approved. These declarations amounted to the Doha
conference agreeing on the nature and scope of the next round of trade

negotiations, which is referred to as the ‘Development Round’.*® Developing

46 The preamble of the Marrakesh Agreement establishing the World Trade Organization.
47 The Marrakesh Agreement establishing the World Trade Organization at Article Ill.

48 Andrew Charlton and Joseph Stiglitz ‘A development-friendly prioritisation of Doha Round proposals’ 2005
Blackwell Publishing Ltd 293.

49 Surya P Subedi ‘The road from Doha: the issues for the development round of the WTO and the future of
international trade’ 2003 ICLQ 52 425.
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countries were concerned and argued that until implementation of the
agreements that were concluded in the last round was effective, no new
round should be started. These countries were further concerned that trade
negotiations simply moving on to a new round might signify a shift away from
the development-orientated focus of the agenda.>® Moreover the negotiations
under the Doha round have been described as adopting a ‘single-
undertaking’ approach, meaning that the 21 subjects listed in the Agenda
form a single package to be signed by each state without the option to pick
and choose between different subjects. It has been put forth that the ‘single-
undertaking’ approach is neither a binding legal principle of the WTO nor a
tool that should be utilised to shape the progress of negotiations.”® The
following section considers the content of the trade and environment subject
listed in the Doha Declaration as well as the reasons for the current deadlock
in the negotiations.

3.1.1 The current state of negotiations

This section considers the current state of negotiations under the Doha round
and the reasons as to why the round is still on going. The reasons for the
standstill in this round of negotiations are firstly considered in a general
manner with regards to all of the subjects of the Doha Declaration. Thereafter
there is a consideration of the specific issues that have arisen with regards to

the subject of trade and environment.

3.1.1.1 The deadlock in negotiations

The Uruguay round of negotiations achieved a significant degree of trade
liberalisation, which included contributions from developed as well as
developing countries. Although the round was largely regarded as

50 Surya P Subedi ‘The road from Doha: the issues for the development round of the WTO and the future of
international trade’ 2003 ICLQ 52 425.

51 Mendoza M R ‘Toward plurilateral plus agreements’ in The future and the WTO: Confronting the challenges
(2012) ICTSD Programme on Global Economic Policy and Institutions 102.
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successful, it created consequences for the following round. Firstly, the
developing countries expected a form of compensatory treatment in the next
round (i.e. the Doha round) because of the fact that they had accepted the
whole package of obligations during the Uruguay round and had taken on
several new commitments as a result of the single-undertaking approach and
previously excluded subjects were brought under the purview of the WTO.>?
Secondly, the developed countries were not satisfied going into the Doha
round because the liberalisation of manufactured products by the developing
countries in the Uruguay round meant that marginal benefits from further
tariff cuts were respectively lower.>® Thirdly, developed countries also
substantially reduced barriers to their own markets; they had not, however,
engaged in the reforms on agriculture and textiles. Developing countries,
especially India and Brazil, were evidently disappointed because they had
expected the negotiations to focus on agriculture, which lead to the present
deadlock in the negotiations.>® There have also been reservations on the part
of policy makers in the United States and Europe who are sceptical about
further liberalisation of their markets in light of the rapid rise of exports in
China.®® Lastly, the concept of a ‘single-undertaking’ approach that was
adopted in the Uruguay round and the consequent Doha round has further
strained the process. It seems inconceivable that countries that are at
different levels of development and possess conflicting interests would be
able to agree on all of the issues being considered during the negotiation

52 Ancharaz V ‘Can the Doha round be saved’ in The future and the WTO: Confronting the challenges (2012)
ICTSD Programme on Global Economic Policy and Institutions 103.

53 Cline, W.R. “Doha Can Achieve Much More than Skeptics Expect,” Finance and Development. (March 2005):
22-23.

54 Ancharaz V ‘Can the Doha round be saved’ in The future and the WTO: Confronting the challenges (2012)
ICTSD Programme on Global Economic Policy and Institutions 103.

5 Ancharaz V ‘Can the Doha round be saved’ in The future and the WTO: Confronting the challenges (2012)
ICTSD Programme on Global Economic Policy and Institutions 105.
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process, which is why the approach should be abandoned.*® In light of the
above, it is clear that there are numerous obstacles that hinder the Member’s
ability to reach an agreement. The slow progress being made at the Doha
round has incentivised the consideration of a SETA-type agreement (outside
the framework of the GATT), that is aimed at addressing the interface
between trade and climate change.

3.1.1.2 The subject of trade and environment

As stated above, there are several reasons for the current deadlock in the
negotiations and there seems little hope of the Members ever achieving
consensus on all of the issues that form part of the negotiations. Although the
future success of the Doha round seems unlikely, the trade and environment
subject put forth in the Declaration should be considered as it establishes the
context for the consideration of trade liberalisation in climate-friendly goods.
The Doha Ministerial Declaration (DMD) acknowledges that there is a need
to enhance the mutual supportiveness of trade and the environment and
agree to negotiations on the reduction or as appropriate the elimination of
tariff and non-tariff barriers to environmental goods and services. It further

instructs the Committee on Trade and Environment®’

in pursuing work on all
items on its agenda to give particular attention to the effect of environmental
measures on market access (especially in relation to developing countries,
with an emphasis on the least-developed among them) and to those
situations in which the elimination or reduction of trade restrictions and
distortions would benefit trade, the environment and development.®®

Since the focus of this dissertation is the liberalisation of trade in CFGs, it

5% Ancharaz V ‘Can the Doha round be saved’ in The future and the WTO: Confronting the challenges (2012)
ICTSD Programme on Global Economic Policy and Institutions 103.

57 The Committee on Trade and Environment is a forum that initiates dialogue between governments on the
impact of trade policies on the environment and vice versa.
http://www.wto.org/english/tratop_e/envir_e/envir_e.htm (accessed 16.11.2014)

% The Doha Ministerial Declaration WT/MIN(01)/DEC/1 at 31-33.
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would be useful to briefly note the content of the trade and environment
subject of the Doha Agenda.

The negotiations on trade and environment can be divided into three primary
themes namely: the relationship between the WTO rules and multilateral
environmental agreements (MEAs); the collaboration between the WTO and
MEA secretariats and the elimination of tariffs and non-tariff barriers on
environmental goods and services.”® The DMD states that negotiations on
trade liberalisation in EGs should enhance the mutual supportiveness of

trade and the environment and result in beneficial outcomes for both.°

Although the three themes are interrelated, for the purposes of this
dissertation it will be necessary to consider the proposal to eliminate or
reduce tariff and non-tariff barriers to trade in EGS. The elimination or
reduction of trade barriers would not only benefit the environment by
improving countries’ access to high quality environmental goods; it would
also facilitate easier access to environmental technologies at lower costs.®’
Members of the WTO are in the process of identifying environmental goods
of interest to them following the Work Programme of July 2008. Tariff and
non-tariff barriers that restrict the trade of goods and services that are directly
relevant to climate change mitigation or adaptation measures have been
noted on the negotiating agendas of multilateral, bilateral and regional trade

agreements.®?

5 The Doha Ministerial Declaration at 31 (iii).

%0 The Doha Ministerial Declaration at 31 ).

61 Carpentier C L “Environmental Goods and Services in the World Trade Organization” 2005 The Journal of
Environment and Development 225.

62 Brewer, T.L “The technology agenda for international climate change policy: A taxonomy for structuring

analyses and negotiations” in Background paper for European Climate Platform seminar on ‘Strategic aspects of
technology for the UNFCCC and climate change debate: The Post-Bali technology agenda’ 8.
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It is only recently that as a result of developments especially in the US and
the WTO there is an active interest in not only identifying such goods and
services, but also including them on trade negotiating agenda. In 2006 the
European Commissioner for Trade, Peter Mandelson, made a proposal along
these lines, but he did not specify which goods and services should be
included. Then in November 2007, the US government together with the EU
declared essentially the same proposal but made reference to a list of
goods.?® There are two issues that arise with the consideration of
liberalisation in CFGs. The first is the issue of product coverage, which refers
to which products should be subject to trade liberalisation. The second is the
issue of modality, which is how to liberalise trade in these products which has
created another stumbling block to the progress in the Doha round.®*

3.2 ENVIRONMENTAL GOODS VERSUS CLIMATE-FRIENDLY GOODS

This section considers the differences between environmental goods (EGs)
or climate-friendly goods (CFGs). CFGs are a subset of EGs and are the
focus of this dissertation. The contradicting positions of the developed and
developing countries have caused delays in the negotiation process and
reference is made to these positions.®®

Negotiations with regards to EG liberalisation have barely progressed since
Doha, because any progress in the EG agenda depends on progress in the
other identified subjects of the Doha agenda and the trade and environment

83 Brewer, T.L “The technology agenda for international climate change policy: A taxonomy for structuring
analyses and negotiations” in Background paper for European Climate Platform seminar on ‘Strategic aspects of
technology for the UNFCCC and climate change debate: The Post-Bali technology agenda’ 8.

64 Claro E, Nicolas L, “Trade in Environmental Goods and Services and Sustainable Development: Domestic
Considerations and Strategies for WTO Negotiation” ICTSD Environmental Goods and Services Series, Policy
Discussion Paper. Geneva 13.

65 Charlton A, Stiglitz J ‘A development-friendly prioritisation of Doha Round proposals’ 2005 Blackwell
Publishing Ltd 295.
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agenda of the WTO has been regarded as a lower priority.®® The lack of a
globally accepted definition of EGs has further delayed the negotiation
process concerning which products to liberalise.?” It is generally accepted
that two broad categories of goods and services have emerged out of the
WTO discussions: traditional EGs (which have the main purpose of
addressing an environmental problem) and CFGs (which include products
that have certain environmental benefits arising from their production or use).
An additional complexity arises from the fact that CFGs can either be climate
friendly due to improvements in embedded technology or as compared to a

different product.®®

The uncertainty about the definition and classification of
the proposed goods creates the impression that there are potential gains for
both developed and developing countries. The developed countries are
seeking beneficial propositions in terms of market access, whilst the
developing countries focus on access to EGs.®® The dual-use problem is a
challenge that further complicates the negotiation process. Many of the EGs
proposed for rapid liberalisation by WTO Members are products that also
have a non-environmental use. Developing countries are hesitant to liberalise
trade in these goods with a dual-use because of concerns that doing so
would have an impact on these countries’ established national industries.”®

However, those advocating for the liberalisation of these products argue that

8 Carpentier C L “Environmental Goods and Services in the World Trade Organization” 2005 The Journal of
Environment and Development 234.

67 Claro E, Nicolas L, “Trade in Environmental Goods and Services and Sustainable Development: Domestic
Considerations and Strategies for WTO Negotiation” ICTSD Environmental Goods and Services Series, Policy
Discussion Paper. Geneva 13.

8 Claro E, Nicolas L, “Trade in Environmental Goods and Services and Sustainable Development: Domestic
Considerations and Strategies for WTO Negotiation” ICTSD Environmental Goods and Services Series, Policy
Discussion Paper. Geneva 15.

89 Vikjlyaev A “Environmental Goods and Services: defining negotiations or negotiating definitions?” in Trade and
Environment Review 2003 33.
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the environmental benefits would be limited if liberalisation is limited to a
smaller group of products used solely for environmental purposes.”’ The
issues described above further complicate the task of classifying which
goods should be subject to trade liberalisation and which should be
excluded. Adding to the delays experienced in the current Doha round, it is
not surprising that no consensus has been reached on which environmental
goods should be liberalised. The EU-US proposal put forth in 2007
represents a step in the right direction and is the next consideration.

As a result of the difficulties that arise with the classification of which goods
to liberalise and the increasingly pressing need to address climate change
impacts, the EU and the US submitted a joint proposal at the WTO calling for
accelerated trade liberalisation on a list of 43 environmental products.” The
structure of the proposal set out a two-tier approach to the liberalisation of
environmental goods and services. The first tier encompassed goods and
services that were directly related to climate change mitigation, whilst the
second tier encompassed a broader range of general environmental goods
and services.”® The first tier consisted of the list of 43 products identified as
‘climate-friendly’ by the World Bank either because they directly address
climate change mitigation efforts or they possess a clear environmental
benefit. The wording used could indicate that there is some leeway for an
argument to be made by those opposing the proposal that the EU and the
US are trying to include those products considered to possess a dual-use.”

" Claro E, Nicolas L, “Trade in Environmental Goods and Services and Sustainable Development: Domestic
Considerations and Strategies for WTO Negotiation” ICTSD Environmental Goods and Services Series, Policy
Discussion Paper. Geneva 18.
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The second tier of the proposal focuses on the liberalisation of a
consolidated list of 153 products that are considered to be EGs. This list was
compiled by the f‘friends of environmental goods’, a group of largely
developed countries that have been advocating for Members to approve a list
of products for accelerated liberalisation.” As the focus of this dissertation is
the liberalisation of climate-friendly goods, however, the focus is on the first

tier products included in the EU-US proposal and the subsequent progress.

The developing countries, more specifically India and Brazil, reacted with
hostility, which resulted in an impasse on this proposal. Brazil raised
concerns with regards to the omission of biofuels from the list, especially
since exports of ethanol from Brazil to the US are subject to highly restrictive
tariffs.”® It has been argued that although the EU-US proposal is a step in the
right direction, the list could be improved. Firstly, tariffs on biofuels could be
added to the list as well as perhaps tariffs on manufactured goods related to
biofuels. Secondly, the negotiating agenda could be further expanded to
include non-tariff barriers, trade in services and foreign direct investment
barriers.”” Further criticisms against the proposal were that adopting the
‘one-size-fits-all’ approach was not appropriate in the context as it appeared
that the objective of the proposal was market opening and not really
environmental protection.” It would seem at first glance that the proposal
made by the EU and the US is a welcome shift towards the liberalisation of
not only environmental goods and services, but climate-friendly goods as
well; however, the criticisms raised indicate that several challenges still

persist.
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The following chapter explores the possibility of liberalising CFGs under the
framework of the GATT, highlighting the problems that arise with the
restrictions that are encompassed in the GATT framework. Thereafter is a
consideration of how the restrictions discussed in the previous chapter can
be accommodated either under the GATT or possibly another framework.

3.3 SUSTAINABLE ENERGY TRADE AGREEMENT

The transition to a low-carbon economy will require the replacement of fossil
fuel-based energy sources by sustainable sources. It will also require the
utilisation of energy efficiency measures in terms of conventional power
generation and end-use sectors (such as transport and buildings) as well as
the deployment of cleaner transport fuels and technologies.” Recently there
has been increased investment in renewable energy; in 2008 and 2009,
renewable energy investments constituted more than half of the investments
in new energy generation.®’ Moreover, the deployment of sustainable energy
sources and technologies would not only assist in mitigating the effects of
climate change, but a number of studies have also highlighted the potential
for increases in employment in the sustainable energy sector (as opposed to
the fossil fuel sector).®’ It should be noted that sustainable energy refers to
solar, small-scale hydro, wind, biomass-related fuels, technologies and
services. This category could be even further expanded by including any
energy source that has the potential to mitigate GHG emissions.?

9 Kennedy M, “Legal options for a Sustainable Energy Trade Agreement” 2011 ICTSD Global Platform on
Climate Change, Trade and Sustainable Energy 2-15.

80 United Nations Environment Programme and Bloomberg New Energy Finance “Analysis of Trends and Issues
in the Financing of Renewable Energy” 2010 34.
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Climate Change, Trade and Sustainable Energy 2-15.

26



27

Deployment of sustainable energy products and services has been slow due
to the higher prices in comparison to conventional fossil fuel energy. This
difference in costs is largely due to the fact that there is still no proper
mechanism by which to price carbon or to quantify the negative
environmental impacts related to fossil fuel use. Moreover, there is a
substantial burden placed on the sustainable energy sector by government
subsidies for fossil fuels.®®> Manufacturing systems operate through a network
of supply chains that allows companies to optimise production costs by
sourcing components from different locations depending on the efficiency of
their production. Evidently trade policies that hinder supply chain optimisation
increase the costs of the components as well as of the goods themselves.?*
The increased costs provide little economic incentive for countries to
produce, distribute or procure CFGs. Currently there are several big emitter
countries that are at the same time the major traders in CFGs. It has been
put forth that these countries (which have the greatest stake in addressing
climate change through sustainable energy deployment) could also benefit
by ensuring stability and predictability of trade flows in CFGs.®

As mentioned above, the Doha round of negotiations on environmental
goods, including those relevant to sustainable energy, has been at a
standstill because of the inability of Members to reach consensus on either of
the issues that are part of the negotiations. More specifically, the differing
views on scope, coverage and modalities of liberalisation have further
frustrated the negotiation process. There is thus a pressing need to address
the issue of trade liberalisation in CFGs through a means outside the Doha

round of negotiations. Proposals have emerged for an agreement whereby a

83 Kennedy M, “Legal options for a Sustainable Energy Trade Agreement” 2011 ICTSD Global Platform on
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subset of countries would aim to lower trade barriers in CFGs amongst
themselves; amongst these proposals is the Sustainable Energy Trade
Agreement. The purpose and content of such an agreement is considered as
well as the compatibility of such an agreement under the GATT framework is
examined, with a specific focus on which GATT obligations would arise and
how the parties to such an agreement should meet these obligations.

The aim of a SETA-type agreement, (in which wiling WTO Members agree
to liberalise trade in CFGs amongst themselves) is to support the
development of a global supply of sustainable energy and to assist in
mitigating the effects of climate change through reducing trade barriers.®
Concluding such an agreement would be beneficial for several reasons, but
two pressing matters would be addressed in particular. Firstly, a SETA would
assist in moving the liberalisation of trade in CFGs forward despite the
deadlock of the Doha round. Secondly, the current global regulation of
energy is quite fragmented (especially in the clean energy sector), with a
growing number of trade disputes between countries; a SETA would assist in
streamlining the sector.®” During negotiations the WTO has utilised a single-
undertaking approach, which is a negotiating technique that does not allow
the parties to move forward in the negotiation process unless there is
consensus on the current issue being negotiated. Put simply, this approach
results in no agreement on any issue unless there is agreement on all issues,
which as illustrated above has contributed to the current Doha impasse.®

Nevertheless, despite the WTQO’s adoption of this negotiation technique, it is

8 Kennedy M, “Legal options for a Sustainable Energy Trade Agreement” 2011 ICTSD Global Platform on
Climate Change, Trade and Sustainable Energy 2-15.
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still possible to adopt new additional agreements or to conclude agreements
outside of the framework.®

The SETA would not be the first agreement to be concluded since the Doha
deadlock; indeed, there have been a few preferential and free trade

1.%% The utilisation of

agreements concluded between WTO Members as wel
an agreement concluded outside the WTO provides WTO Members with the
opportunity to address contentious issues that have caused delays in the
WTO development rounds.®’ A SETA would approach the issues of climate
change in a novel manner whilst at the same time maintaining open
markets.? There are complexities that arise with concluding an agreement
outside the WTO, however, this dissertation is based on the premise that
some WTO Members decided to adopt such a course of action. Therefore

the complexities of concluding such an agreement will not be considered.

The countries wishing to conclude a SETA-type agreement have leeway with
regards to creating a form and structure that would effectively consider
climate change as well as market barrier issues. There are three possible
structures that the SETA-type agreement could adopt. Firstly, it could be
structured as a stand-alone plurilateral agreement, similar to the Government
Procurement Agreement at the WTO.%® Secondly, it could be structured like
the Information Technology Act and extend concessions to all WTO
Members based on the Most Favoured Nation rule on the condition that the
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concessions are only made on the accession of a large majority of the
Members based on trade, energy or climate change related criteria.>* Lastly,
it could be structured as a stand-alone plurilateral agreement outside of the
WTO framework. Membership would thus be open to WTO and non-WTO
Members.*

Although the SETA-type agreement does represent a positive step towards
liberalising trade in a wide array of CFGs, it also presents some problems.
One is the problem of ‘free-riders’, which refers to non-SETA Members
deriving benefits from the SETA-type agreement on the basis of the Most
Favoured Nation rule entrenched in Article | of the GATT.?® It has been
suggested that in order to avoid the problem of ‘free-riders’, Members should
obtain a waiver under the relevant Marrakesh Agreement for a plurilateral
agreement.’” Although in principle waivers would prevent ‘free-riders’ from
occurring, the use of a waiver to circumvent obligations in Part | of the GATT
is problematic. The differing opinions with regards to the power to waive
certain GATT obligations are considered in the following chapter. A SETA
would not only increase opportunities in the global market of the energy
sector, but it would also hugely contribute to climate mitigation efforts.
Furthermore, such an agreement could inform future WTO negotiations and
perhaps even assist countries in reaching consensus in the current Doha

round. It is thus necessary to consider the future possibilities of such an

9% Weber R H “Digital trade in WTO law- taking stock and looking ahead” 2010 Asian Journal of WTO and
International Health Law and Policy 5.
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agreement being regarded as legitimate in terms of WTO law and more
specifically within the framework of the GATT. The following chapter
considers the GATT implications should a subset of countries decide to enter
into a SETA-type agreement and the specific obligations that would arise vis-
a-vis other WTO Members.
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Chapter 4

GATT Compatibility

This chapter investigates the compatibility of the above proposals under the
GATT framework. Consideration is given as to which GATT rules may be
implicated if trade in CFGs is liberalised, including an examination of the
content of these rules and how they have been interpreted in past case law.

Although it is likely that several GATT rules might be impacted by the trade

1.2 The two most

liberalisation proposals, only two are considered in detai
likely GATT rules to be contravened by the above proposals are those that
entrench the rules of non-discrimination relating to international economic
behaviour.® First is the rule of the ‘Most-Favoured Nation’ (MFN) treatment,
which requires state A to give equal treatment to trade transactions
originating in, or destined for, other countries entitled to the benefit of the
norm.'® Second is the non-discrimination rule of ‘National Treatment’ (NT),
which requires that a state treat within its own border goods originating from
outside its borders in the same manner that it treats ‘like products’ that are of
domestic origin.'®" In evaluating the scope and content of the MFN and NT
norms, this chapter more specifically analyses the relationship between
these norms and the status of WTO law regarding like products. This
analysis occurs in two stages: firstly, determining if CFGs and other similar
goods that do not have the same effect in mitigating climate change can be

9% Amongst the rules that may be implicated is Article XXV that governs joint action by Contracting Parties.
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considered like products; secondly, if products that have similar end uses but
were manufactured by different processes can be regarded as like products.
Thereafter there is a consideration of whether the contravention of the GATT
rules could be justified in terms of the exceptions provided in Article XX of the
GATT. In terms of trade liberalisation in CFGs, Articles XX (b) and (g) are
considered. All of the exceptions listed in Article XX are qualified by that
Article’s chapeau, which requires Members who purport that the measure
being utilised falls within Article XX to be able to show that the measure is
‘not being applied in a manner that would constitute a means of arbitrary or
unjustifiable discrimination between countries where the same conditions
prevail, or a disguised restriction on international trade’.'® The case law
interpreting Article XX both under the old and new GATT systems is
considered in order to determine the likelihood of the contraventions being

justified as exceptions.

4.1 THE INTERPRETATION APPROACH

The history of the GATT and the purpose for which it was established has
already been briefly; it is, however, necessary to note the interpretation
approach that has been adopted under the old and new GATT. This is
because doing so sheds light on the difficulties that arise when trade and
social values, more specifically environmental values, are considered

simultaneously.

The tariff-orientated structure has led to a pro-trade bias being built into the
current GATT framework. As a result, non-trade issues such as human
health, social concerns and environmental protection have been treated as
exceptions to the general obligations and are thus only examined after the

102 The GATT at Article XX.
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general obligations have been violated, not from the outset.'® The pro-trade
bias that stems from the separation between general obligations and
exceptions was emphasised through the interpretive practice of the GATT
panels. The exceptions were interpreted in a narrow manner and were
subject to strict tests such as the ‘least trade-restrictive means’ test under the
old GATT dispute settlement system.'® The interpretive attention of these
panels was product-orientated and this approach tended to deflect attention
away from the measures adopted to protect non-trade issues. However, if
GATT panels had developed a jurisprudence that was secured by measures
and not products, then domestic regulations could potentially have been
regarded as non-discriminatory at the initial stage before proceeding to the

exception clause for justification.'®

This pro-trade bias has been mitigated in a sense through a change in the
interpretive approach adopted by the Appellate Body (AB). The AB has
directed its focus on the manner in which the domestic regulation is adopted
or applied, not the regulation itself.'® The importance of the chapeau to
Article XX has been emphasised, with the result being that the Members’
regulatory autonomy has been safeguarded. Therefore even if a regulation
were determined to be a violation, the outcome may be merely suspended
until the manner in which the regulation is applied is altered.’®” Nonetheless,
even with this alteration in the approach of the AB, the distinction between
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the general obligations and the exceptions are still prevalent as a result of
the textual structure of the GATT. This lingering pro-trade bias has been
addressed in a more direct manner in other trade agreements such as the
SPS (Sanitary and Phytosanitary) and TBT (Technical Barriers to Trade)
agreements.'® The scope of this dissertation does not allow for a
consideration of these agreements; however, since the liberalisation of trade
in CFGs is being examined under the GATT framework it is necessary to
acknowledge that this distinction is still prevalent and consider how it still
influences the interpretation of the GATT rules. In determining whether a
SETA-type agreement would be compatible within the GATT framework, it is
necessary to determine if the agreement would be consistent with the non-
discrimination obligations under the GATT. If it is determined that the
agreement would contravene these obligations, consideration needs to be
given as to whether it would be permissible nonetheless under one of the
exceptions provided for under Article XX of the GATT.

4.2 THE NON-DISCRIMINATION OBLIGATIONS

The rest of this chapter is devoted to considering how the MFN and NT rules
of the GATT might be contravened by the proposals for trade liberalisation in
CFGs. One of the central pillars of the global trade system is that trade
should proceed with the least possible amount of discrimination among
countries, in order to facilitate trade and reduce tensions.'®™ The MFN rule
embedded in Article | is considered first, and thereafter the NT rule found in
Article lll. The content of each rule is set out, along with how the rule has
been interpreted in past case law. As both of these obligations require non-
discrimination of like products, the crux of the issue is thus the like product

108 Cho S, Free Markets and Social Regulation: A reform agenda of the global trading system Kluwer Law
International The Hague (2003) 5.

109 Jackson J The Jurisprudence of GATT and the WTO: Insights on treaty law and economic relations (2000)
Cambridge University Press United Kingdom 101.
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analysis. This analysis first evaluates how the WTO law is structured
presently and the case law that sets out the approach to adopt when
determining if products are alike. Thereafter there is an examination of the
emerging approach to incorporate the Process and Production Methods
(PPMs) into the like product analysis and how this incorporation influences
the process of determining which products are alike when they have similar

end-uses yet their production has different impacts on the environment.

4.2.1 The Most Favoured Nation rule

In the past MFN clauses were incorporated into bilateral treaties as a short-
hand means of ‘incorporating by reference’ benefits that had been granted in
other agreements. In several cases states used a conditional MFN clause
through which concessions granted to one state are granted to another on an
MFN basis, however only if that other state grants compensatory or
reciprocal concessions.'’® There are several non-discrimination clauses in
the GATT; however, the most important MFN clause is the one that is
entrenched in Article I.'"" In simple terms, this clause requires that any
concession granted by a contracting party to a product of another state ‘shall
be accorded immediately and unconditionally to the like product originating in
or destined for the territories of all other contracting parties’.''® For example,
should a subset of countries decide amongst themselves to lower trade
barriers in CFGs through effectively a multilateral SETA-type agreement,
then these lowered trade barriers would have to apply to all CFGs originating
in the territory of any WTO member. It is at this stage that the like product
analysis is important, because if goods can be distinguished on the basis that

they are not CFGs then a range of goods would not be subject to the

110 Jackson J The Jurisprudence of GATT and the WTO: Insights on treaty law and economic relations (2000)
Cambridge University Press United Kingdom 58.

1 The GATT at Article 1, the GATS at Article 2 and the TRIPS at Article 4.

12 The GATT at Article | (1).
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advantages of trade liberalisation. The MFN obligation under the GATT is
regarded as broad and unconditional.”’® The issue that arises with the
adoption of a broad interpretation of the MFN rule is that it is thus likely that
in most cases the WTO would conclude that the MFN rule has been

contravened.

With regards to the liberalisation of trade in CFGs, the above issue is more
nuanced. If the good in question is presumably a CFG, then the Members of
the SETA-type agreement would not raise any objections to extending the
same zero-tariff rating. The issue is whether a state can claim the same tariff
for a good that appears to be a CFG but which in actual fact is not. This issue
is clarified through a consideration of the following example. A state that is
not part of the group of states that has decided to lower their tariffs for certain
CFGs (which would include double-glazed windows) wants to sell single-
glazed windows to a state that is a member of the group; is the selling state
entitled to the same lower tariff? The selling state could argue that it should
be entitled to the same benefit on the basis that windows are windows and
thus are like products. This example illustrates not only the importance but
also the difficulty in distinguishing between products that are CFGs and

products that can be regarded as similar to CFGs.

4.2.2 The National Treatment rule

The second non-discrimination rule that might be implicated is the rule of
National Treatment found in Article Ill of the GATT.™ This rule specifies that
products imported from a contracting party into the territory of another
contracting party shall be accorded no less favourable treatment than that
accorded to like products of national origin in respect of all laws and

requirements affecting the products their internal sale, purchase, distribution

113 Matsushita M “The World Trade Organization: Law, practice and policy” 2003 at 147.

114 The NT rule is also embodied in the GATS at Article 17 and the TRIPS at Article 3.
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or use.'™ Although the rationale behind Article Ill has altered throughout the
jurisprudential history of the GATT, the viewpoint that is more in line with free
trade concerns states that Article Il should be applied not only to
protectionist measures, but also to measures that are not technically
protectionist yet still discriminatory.'’ There are two issues that arise with
regards to the content and interpretation of the NT rule. The first is whether
the requirement of ‘so as not to afford protection to domestic production’
found in Article Il (1) should be read with the requirements of Article IlI (4).
The second issue is what the requirement of ‘no less favourable treatment’ in
Article 1l (4) entails. In order to clarify the possible implication of the NT rule,
it is relevant to once again utilise the example of double-glazed versus
single-glazed windows. Should a state that is part of the group of states that
decided to lower tariffs for CFGs decide to import products from a state not a
part of that group, then it would have to afford the selling state the same tariff
benefits if it is concluded that the products are ‘like products’. Thus the state
importing the product would need to afford the selling state the same benefits
it affords to its domestic products.

The case law interpreting the obligations that arise in terms of the NT rule
should be briefly considered as it sheds light on how the like product analysis
is approached. In order to contextualise the above it is necessary first to
discuss how the like product issue arises in terms of the NT rule. For
example, should a contracting party decide to subject CFGs to lower tariffs,
then by virtue of the NT rule it would have to afford the same tariff benefits to
the like products imported from another contracting party. The like product
analysis thus becomes an important factor as it will determine the scope and
content of the products that will be subject to the lower tariffs. As is illustrated
below, the like product analysis has proven to be artificial at times which has

115 The GATT at Article Il (4).

116 Cho S, Free Markets and Social Regulation: A reform agenda of the global trading system Kluwer Law
International The Hague (2003) 20.
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resulted in widening the scope of products that fall within the ambit of CFGs.
The problem that arises with widening the scope of CFGs is that a range of
products could fall within the scope when they are in actual fact harmful to
the climate instead of climate-friendly. These products could pose a threat to
the climate either through their end-uses or through their production
methods. There are different approaches to the like product analysis that
could be adopted in order to preclude products that are not truly CFGs from
receiving the same tariff benefits as those that are. These approaches are
considered in detail below.

According to the protectionist viewpoint, a Member’s regulatory intentions
(whether protectionist or not) should be considered even during the like
product analysis.""” This interpretation approach, which prevailed in early
GATT panel decisions, was known as the ‘aim and effect’ test. In determining
whether protectionist intent was present, the test would consider the
regulatory goal that each measure pursues (aim) and a trade effect that such
a measure is expected to bring (effect).'’® Although the test is formulated to
comprise two different criteria, in practice the ‘effect’ part of the test was
marginalised by the ‘aim’.'™® In the Malt Beverages case, the panel adopted
the ‘aim and effect’ test. It noted that in determining whether beers of
different alcohol levels can be regarded as like products, the physical
characteristics and the purpose of Article Ill (namely the ‘not as to afford
protection’ requirement) should be considered.'® The panel emphasised that
the like product determination in terms of Article 1ll must not unnecessarily

17 Cho S, Free Markets and Social Regulation: A reform agenda of the global trading system Kluwer Law
International The Hague (2003) 21.

118 Cho S, Free Markets and Social Regulation: A reform agenda of the global trading system Kluwer Law
International The Hague (2003) 21.

119 Cho S, Free Markets and Social Regulation: A reform agenda of the global trading system Kluwer Law
International The Hague (2003) 21.

120 United States- Measures Affecting Alcoholic and Malt Beverage, Panel Report adopted on 19 June 1992
B.1.S.D 39S/206 at para 2.32.
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infringe upon the regulatory authority and domestic policies of Members.'?!
This test tends to ensure that Members retain their regulatory authority within
the meaning of Article Ill (4). If a domestic product is determined to be
‘unlike’ an imported product on account of the non-protectionist intentions of
a measure applied to a domestic product, then the measure is considered to
be consistent with Article 11l (4).'% From the protectionist viewpoint, the focus
in the ‘aim and effect’ test is the ‘aim’ of the measure and the negative trade
effects tend to be regarded as incidental and negligible if the measure in

question possesses no protectionist intentions.'?

The ruling of the AB in the Bananas Ill case is considered to signify the
demise of the ‘aim and effect’ test. The AB ruled that an interpretation of
Article 1ll (4) does not require a separate consideration of whether the
measure affords protection to domestic production because Article Il (4)
does not explicitly refer to Article Ill (1)."** Despite the AB’s stance with
regards to the ‘aim and effect’ test, the test was revived to an extent in the
Asbestos case (which is considered in more detail in the like product analysis
section). The ‘no less favourable treatment’ consideration directs scrutiny
towards an unequal trade impact that may be caused by the measure in
question. This consideration does not take into account the regulatory
intention and instead focuses on whether equal opportunities of competition
involving domestic and imported products may be undermined by the specific

121 United States- Measures Affecting Alcoholic and Malt Beverage, Panel Report adopted on 19 June 1992
B.1.S.D 39S/206 at para 5.72.
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124 European Communities-Regime for the Importation, Sale and Distribution of Bananas, WT/DS27/AB/R,
adopted 25 September 1997, DSR 1997: 11, 591.
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measure.'® Therefore this consideration could be regarded as representing
a pro-trade position with respect to market-access concerns. The AB shed
further light on this consideration in the Korean Beef case, nothing that
explicitly different treatment of imported products did not in itself confirm a
violation of Article Ill (4). The AB emphasised that further analysis should be
undertaken to consider whether a measure modifies the ‘conditions of

completion’ to the detriment of imported products.’?®

4.2.3 Contravention of the non-discrimination obligations

In the context of trade liberalisation in CFGs, it is most likely that the MFN
rule would be contravened. This is because should the subset of countries
that decides to lower tariffs in CFGs not afford the same benefit to other
WTO Members despite the Members not being party to the SETA-type
agreement, the MFN rule in Article 1 of the GATT would be contravened. The
NT rule will be contravened if CFGs imported from a state not party to the
SETA-type agreement are not afforded the same treatment in terms of laws
and regulations as like domestic products of a state that is a Member to the
agreement. There are two manners in which the contravention of the GATT
obligations can be circumvented. Firstly, the like product analysis can be
utilised to distinguish between CFGs and products that are similar yet do not
render the same climate mitigation results. The current approach to the like
product analysis is considered through the relevant case law and
commentary. There is also a consideration of the emerging trend to include
PPMs in the like product analysis, which would assist in not only
differentiating between similar products that have different climate mitigation
effects but products that have similar end-uses but were produced in a non-
climate-friendly manner. Lastly the general exceptions to the GATT

125 Cho S, Free Markets and Social Regulation: A reform agenda of the global trading system Kluwer Law
International The Hague (2003) 23.

126 Korea- Measures Affecting Imports of Fresh, Chilled and Frozen Beef, WT/DS 161, Appellate Body and
Panel Report adopted on January 10, 2001 at para 137-144.
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obligations found in Article XX are considered in order to determine if these
exceptions could be successfully raised in the present context.

4.3 THE LIKE PRODUCT ANALYSIS

Two of the binding requirements imposed by the GATT pertain to the
obligation of non-discrimination between like products imported from different
countries and the obligation of non-discrimination between imported products
and like domestic products.'®’ It has become evident that should the parties
to a SETA-type agreement lower trade barriers to CFGs amongst
themselves, there would likely be a contravention of the above-cited GATT
obligations. Both obligations require that like products are subject to the
same trade benefits; however, if there is no like product, then there is no
discrimination. Non-discrimination is linked to the notion of levelling the
playing fields and competition. While like products inherently compete, non-
like products do so only to the extent that they are mutually substitutable.'?®

Neither the Contracting Parties nor the GATT panels have determined a
general definition of like products.'® The GATT jurisprudence and the Report
of the Working Party on Border Tax Adjustments have, however, shed light
on the interpretation of like products. The Report states that whether two
products can be regarded as like products should be determined on a case-
by-case basis. Various criteria were suggested for determining if products
were like products, such as the products’ end use in a given market;

127 The GATT at Article | and Il1.

128 Cottier T & Oesch M “Direct and indirect discrimination in WTO law and EU law” 2011 Working paper no
2011/16 Swiss National Centre of Competence Research 1-23.

129 Although under Article 2.6 of the Antidumping Agreement (Agreement on the Implementation of Article VI of
the GATT), there is a definition of the term like as follows:

Throughout this Agreement the term ‘like product’ shall be interpreted to mean a product which is
identical, i.e. alike in all respects to the product under consideration, or in the absence of such a
product, another product which, although not alike in all respects, has characteristics closely
resembling those of the product under consideration.
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consumers’ tastes and habits; and the products’ properties, nature and
quality.’® Critics have argued that the above criteria can render superficial
results at times. For example, in merely considering the above criteria, an
imported cup is similar to a cup of domestic origin, and thus the imported cup
must be accorded no less favourable treatment than the domestic product. It
might be correct to conclude that the two objects might be the same when
considered as cups, but this fact might not be relevant in the context of the
domestic measure.'® It could be the case that one cup is regarded as a
‘non-recyclable beverage container or a ‘material producing poisonous
gases when incinerated’. Thus critics argue that to compare the objects as
cups when they are not distinguished by the contracting parties as such
would be arbitrary.®® With regards to CFGs, the above argument could prove
useful as it would allow products to be differentiated on the basis of the
viewpoints of the contracting parties.

The above criteria put forth in the Report are not considered exhaustive or in
fact binding, and through a consideration of the relevant case law it will
become apparent that whether products are regarded as like products is
determined on a case-by-case basis. The conclusions of both the panel and
the AB in the Asbestos case have contributed important considerations to the
like product analysis. In considering the likeness between asbestos fibres
and substitute fibres, the panel utilised the traditional route as represented by
the Report of the Working Party on Border Tax Adjustments to explore the
issues of like products. The panel noted three criteria by which to examine

like products: the products’ properties, nature and quality; the products’ end-

130 Report of the Working Party on Border Tax Adjustments, B.I.S.D. 18S/97 18.

131 Tsai E “Like is a four-letter word- GATT Article III's like product conundrum” 1999 Berkeley Journal of
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uses in a given market; and consumers’ tastes and habits.'*® Furthermore,
the panel emphasised that a degree of discretion would have to be utilised in
determining whether products are considered to be like products.®** The
panel focused on the properties of the two fibre products and observed that
the properties are the same to the extent that one product can replace the
other.'™® The panel further noted that the ‘chemical and physical
characteristics’ between the different fibres are not decisive when
determining the likeness of the products since an emphasis on such
characteristics would impact the flexibility of the approach and narrow the
scope of like products. With regards to the remaining criteria, the panel
rejected the relevance of consumers’ tastes and habits and held that the
properties of the two products allowed certain ‘identical or at least similar’
end-uses.'® Importantly, the EC tried to argue that the ‘risk’ of the product
should be considered under the criteria of properties of the product. The
panel rejected this argument and held that the structure of the GATT did not
allow for the consideration of such a factor during the likeness analysis and
that the introduction of the ‘risk’ factor at that stage would nullify the effect of
Article XX (b)."’

The reasoning adopted by the panel would have been problematic in terms
of trade in CFGs on two counts if the AB did not reject the panel’s ruling.
Firstly, if consumers’ tastes and habits are merely regarded as unnecessary

133 European Communities- Measures Affecting Asbestos and Asbestos-Containing Products, WT/DS135/R,
adopted 5 April 2001 at para 112.

134 European Communities- Measures Affecting Asbestos and Asbestos-Containing Products, WT/DS135/R,
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criteria that need not be considered, there could be an impact on the process
of trade liberalisation in CFGs. This is because consumers may be
personally motivated to procure CFGs as opposed to products that are not
climate-friendly, which would be an important consideration to note when
determining the likeness of two products. Secondly, if the ‘risk’ of a product is
not taken into account, trade liberalisation in CFGs could be further
frustrated. For example, two products could be regarded as ‘similar’, yet the
one product is a CFG whilst the other product poses a risk to the mitigation of
climate change. Thus in the context of climate change mitigation, the risks
that certain products pose should be an important criteria considered in the
like product analysis.

The AB, however, rejected the panel’s ruling and held that a health risk factor
should be incorporated in the determination of the properties of the products
and ultimately in the likeness analysis. The AB found that the physical
properties of a product must be fully examined, including those physical
properties that are likely to influence the competitive relationship between
products in the marketplace.'® More importantly, in the context of CFGs the
AB took a more progressive stance on the consideration of consumers’
tastes. The AB held the view that ‘consumer perceptions may similarly
influence, modify or even render obsolete the traditional uses of the products
in question’.”®® The AB went on to state further that a manufacturer cannot
ignore the preferences of the consumer of its products because if the risks
posed by the product are significantly great, then the consumer may simply
decide to not purchase the product. Furthermore, in situations where the
products pose a risk to human health, the AB was of the opinion that the
manufacturers’ decisions will be influenced by further factors such as the

138 European Communities- Measures Affecting Asbestos and Asbestos-Containing Products, WT/DS135/AB/R,
adopted 5 April 2001, DSR 2001:VII, 3305 at para 114.
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possibility of civil liability that might arise from marketing products that pose a
health risk."*® Thus the findings of the AB indicate an important shift with
regards to what is considered in the like product analysis and importantly
refute the panel’s dismissal of requirements that should be considered in the
analysis, specifically in the context of CFGs.

In the Asbestos case the AB departed from the previous jurisprudence by
ruling in line with the ‘aim and effect’ test. This test assumes that a product
associated with a non-protectionist, and thus legitimate, aim and effect
should be considered an ‘unlike’ product within the meaning of Article Il of
the GATT, even if the properties of the products are similar.’' Although this
test was explicitly rejected by the AB in Banana Ill, the AB seemed intent on
at least implicitly reviving the test in Asbestos.”” The AB stressed that the
term like product in Article Il (4) must be interpreted to give proper scope
and meaning to the general principle in Article Ill (1), that is the ‘not as to
afford protection’ requirement.’*® The apparent revival of the ‘aim and effect’
test could be a positive transformation in the context of trade liberalisation in
CFGs. This is because the test focuses on the aim of the measure in
question, thus considering the intent with which the measure was
implemented. As mentioned above, the negative trade effects tend to be
regarded as incidental and negligible if it is concluded that the measure did
not possess protectionist intentions.'** Therefore should a subset of states

140 European Communities- Measures Affecting Asbestos and Asbestos-Containing Products, WT/DS135/AB/R,
adopted 5 April 2001, DSR 2001:VII, 3305 at para 122.
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decide to lower tariffs in CFGs amongst themselves and it is determined that
the intention behind such a measure is in fact to mitigate climate change and
not protectionist, then under the ‘aim and effect’ test the measure would be

deemed non-discriminatory.

Critics have pointed out that the reasoning of the AB is problematic for two
reasons. Firstly, the AB asserted that Article Il (4) and Article XX (b) are
independent provisions and should be interpreted separately; however, the
AB was to an extent forced to incorporate the Article XX (b) element of
‘health risks’ into its Article Il (4) consideration of the ‘competitive
relationship in the marketplace’.'*® Secondly, critics argue that in terms of the
above ruling, too many domestic regulations may be redeemed as non-
discriminatory without the relevant justifications. It is argued that the legal
threshold of the ‘aim and effect’ test is very low and that a mere finding of

non-protectionist intent can save a disputed measure.'®

Even though the line of reasoning adopted by the AB in the Asbestos case
has been criticised, it could nonetheless prove to be helpful as social issues
such as health and possibly environmental concerns would be considered at
an earlier stage rather than as an exception in terms of Article XX.'’
Although regarded as formalistic, the ‘aim and effect’ test is more appropriate
in the context of CFGs. It focuses on the intention behind the apparent
discrimination and does not impede the analysis by merely focusing on the
characteristics of the products. In the case of a SETA-type agreement, the
intention behind lowering the tariffs in CFGs would be to mitigate climate
change and would thus not represent a protectionist measure. Unfortunately

145 Cho S, Free Markets and Social Regulation: A reform agenda of the global trading system Kluwer Law
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the current approach to the like product analysis is still problematic, because
in certain cases products will be regarded as like products even though they
have very different impacts on the environment. For example, two products
could be regarded as like products although one could have been
manufactured and produced in an environmentally harmful manner whilst the
other was manufactured in a climate-friendly manner. Another example is
where two products are considered to be like products even though their
consumption or end-uses are markedly different; while one product could be
assisting in mitigating climate change, the other could be environmentally
harmful. In order to address the above issues, a trend has emerged whereby
PPMs are considered within the like product analysis (which could effectively

narrow the scope of products that are considered to be CFGs).

4.4 PROCESSES AND PRODUCTION METHODS

A concept that further strains the relationship between trade and the
environment is the distinction between product characteristics and the
process utilised to produce the product.'® The term Processes and
Production Method (PPM) is defined ‘as the way in which products are
manufactured or processed and natural resources extracted or harvested’.'*°
The process utilised for producing a product is often more important from an
environmental perspective than the product itself. This is because processes
that pollute the water or air or exhaust natural resources may be regarded as
more damaging to the environment and sustainable development than the

actual product.°

148 Weiss E Reconciling Environment and Trade (2008) Martinus Nijhoff Publishers The Netherlands 33.
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There are two different types of PPMs that need to be distinguished. More
specifically, some PPMs cause ‘consumption externalities’ that change the
product’s performance to such an extent that the product causes or threatens
to cause damage to the environment when it is consumed, used or disposed
of. This type of PPM, which is directly related to the physical characteristics
of the product concerned, is called a product-related PPM."®' An example of
such a product would be cattle that are raised on growth hormones that can
lead to meat that has hormone residues. The second type of PPMs causes
environmental effects in the production process of a product but neither
transmits such effects to the product itself nor affects the product’s
characteristics.'® These PPMs may lead to ‘production externalities’ not only
in the production state, but also through the spill-over effect in other states.
This type of PPM is called a non-product related PPM, and an example
would be methods of cutting wood without a sustainable development

program.'?

and an example would be methods of cutting wood without a
sustainable development program.’* Non-product related PPMs should be
properly regulated by process standards in producing states. However if a
PPM regulation of a producing state is ineffective or insufficient, other states
that may suffer from production externalities due to transboundary spill over
effects and may want to enforce their own regulation to cease the damage

5

caused by the PPM in issue.”® Critics have pointed out a problem that

arises when the related and non-related PPM distinction is emphasised. This
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problem is evident with regard to regulations that have been implemented for
numerous reasons. For example, a prohibition on food that has been
genetically modified might be used to address the impact on health as well
as the ecological impact on agricultural production.”™® Thus the same
regulation could be product and non-product related.

From a policy point of view, the development of international law that
recognises and addresses PPMs is important for several reasons. Firstly,
PPMs are universally recognised as having environmental impacts that have
global effects, such as ozone depletion through the industrial use of halons
and chlorofluorocarbons. Secondly, PPMs can result in transboundary harm
in terms of air or water pollution and can indirectly harm human, animal or
plant health by introducing substances capable of long-term harm through
the production cycle. Lastly, the targeting of PPM may be the most effective
mechanism for deterring the exploitation of natural resources through

reckless methods.'®’

The use of environmental PPMs is regarded as controversial for two reasons.
Firstly, a PPM can create trade restrictions that increase the costs for an
exporter to supply to a foreign market.”® Secondly, PPMs are an indication
from importing states to exporting states about the environmental laws and
practices that the importing state believes the exporting state should adopt.

The use of trade as a means to transmit values has occurred throughout

156 Charnovitz S “The Law of Environmental PPMs in the WTO: Debunking the Myth of lllegality” 2002 Yale
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history. However the PPMs are different because they utilise government

trade restrictions to transmit values.'®

Under the old GATT system it was established that a non-product related
PPM would be prima facie inconsistent with Article Ill (4) of the GATT, as the
PPM had no impact on the characteristics of the product itself.'® For
instance, a domestic regulation that prohibits the use or sale of imported
meat or meat products that were harvested through the use of inhumane
measures and that applies equally to like domestic products would amount to
a violation of Article Ill (4), even though the regulation could be justified
under Article XX at a later stage. As the above principle of not considering
non-product related PPMs originates from the structure of the GATT that is
primarily concerned with trade in goods, contracting parties thus primarily
consider regulations associated with ‘products and process-based conditions
as extra conditions that were never part of the bargain’.'®" Critics of the
above principle argue that it imposes an ‘unwarranted legal burden’ on all
regulations that purport to protect legitimate values (such as environmental
protection), since they need to be justified by regulating Members.'®?
Moreover, the European Parliament urged the European Commission to
request that the WTO create a Statement of Understanding concerning the
application of the principle of like products, which would allow products
considered to be otherwise identical to be differentiated where the production
or processing methods of such products have different impacts on the
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environment.'®® Put simply, these critics contend that regulatory measures
grounded in legitimate policy objectives should be deemed consistent with
the MFN and NT rules whether product or process-based and that they
should not need to undergo a further justification process under Article XX.
In a doctrinal sense, the position of the critics parallels that of those who
promote the ‘aim and effect’ test.'®* Both camps reason that regulatory
distinctions should be included in the like product test, thus regarding
products that violate certain legitimate regulations as unlike vis-a-vis
products that comply with the regulations. '®°

The jurisprudence addressing the relevance of process and production
methods when enquiring whether two products can be regarded as like
products merits consideration. Several cases have held that the GATT MFN
and NT rules must consider the characteristics of the product itself, and not
consider the process utilised to produce the product.'®® The Belgian Family

’ case was the first case to endorse this view. The case

Allowances'®
recognised that if states were allowed under the GATT to have different
treatment for importing products from different countries based on the type of
labour laws and government family allowances, floodgates would potentially
open to different processes being used to undermine the principle of non-

discrimination.'®®

163 Bronckers M, McNelis N, Rethinking the ‘like product’ definition in WTO law: Anti-dumping an environmental
protection’ in Regulatory barriers and the principle of non-discrimination in World Trade Law (Thomas Xottier &
Paetros Mavroidis eds. (2000) 348-385.
164 Bronckers M, McNelis N, Rethinking the ‘like product’ definition in WTO law: Anti-dumping an environmental
protection’ in Regulatory barriers and the principle of non-discrimination in World Trade Law (Thomas Xottier &
Paetros Mavroidis eds. (2000) 348-385.

165 Cho S, Free Markets and Social Regulation: A reform agenda of the global trading system Kluwer Law
International The Hague (2003) 67.

166 Weiss E Reconciling Environment and Trade (2008) Martinus Nijhoff Publishers The Netherlands 33.
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More recent cases have, however, noted the disadvantages to both trade
and the environment when the process and production methods are not
acknowledged.'®® From an environmental perspective, the processes utilised
to manufacture the products can pose real threats to the environment.
Possibilities for unfair trade actions could also result; for example from a
trade perspective, lenient regulations in one producing state could give
producers a comparative advantage of lower production costs.'” It has been
put forth that one of the reasons that the older GATT cases focused only on
the characteristics of the product is to avoid the possible dangers that could
result from a greater variety of societal, cultural and regulatory differences
posing barriers to trade that would further undermine trade liberalisation.'”
There is thus a need to develop a solution that prevents the above from
occurring. This would entail developing an approach whereby trade barriers
based on processes can be judged as either an appropriate measure to
address the competing trade and environmental policies or as a measure

that is in fact protectionist.'”?

A widely held view is that only product requirements are contemplated by the
GATT rules Article 1l and XI, not the processes utilised to manufacture the
products.'” Supporters of this view rely on a strict interpretation of the text
and the ‘slippery slope’ policy argument that states that once PPM
restrictions are permissible; it would be difficult to limit the various potential
objections that states may raise against the manner in which products are
produced in exporting countries. This argument raises further concerns of
protectionism and the arbitrary, unilateral imposition of one state’s policies on

169 Weiss E Reconciling Environment and Trade (2008) Martinus Nijhoff Publishers The Netherlands 33.
170 Weiss E Reconciling Environment and Trade (2008) Martinus Nijhoff Publishers The Netherlands 33.
171 Weiss E Reconciling Environment and Trade (2008) Martinus Nijhoff Publishers The Netherlands 34.
172 Weiss E Reconciling Environment and Trade (2008) Martinus Nijhoff Publishers The Netherlands 34.
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another state.'”* Although these concerns are legitimate, a more pressing
issue that arises is whether these concerns can be solely addressed through
a complete prohibition of PPM considerations and whether the GATT in fact
adopts an exclusive approach.'”

The case law interpreting the validity of PPMs will be considered from the
perspective of not only violations of the MFN and NT rule but also from the
perspective of product and non-product related PPMs. In the Indonesia
Automobile decision, the Panel concluded that according to Article 1 of the
GATT, an advantage ‘cannot be made conditional on any criteria that are not
related to the imported product itself.’”® The Panel further expanded its
conclusion by stating that the rights of WTO members cannot be rendered
conditional on or even affected by any private contractual obligations in
place. The regulation in question was thus deemed a violation of Article 1.""”
In the Canada Automotive the Panel also concluded that Article 1 of the
GATT had been violated, however the approach adopted by the Panel was

more nuanced.'”®

It noted that making an advantage conditional on criteria
not related to the imported product itself is not inconsistent with Article 1 per
se; irrespective of whether and how such criteria relate to the origin of the
imported product.””® The Panel distinguished from the Belgian Family

Allowances as well as the Indonesia Automobile cases, both of which were

174 Francioni F ‘Environment, Human Rights and the Limits of Free Trade’ 2001 Hart Publishing Oregan 13.
175 Francioni F ‘Environment, Human Rights and the Limits of Free Trade’ 2001 Hart Publishing Oregan 13.

176 Indonesia- Certain Measures Affecting the Automobile Industry, Panel Report adopted on July 2 1998,
WT/DS54/R.

177 Indonesia- Certain Measures Affecting the Automobile Industry, Panel Report adopted on July 2 1998,
WT/DS54/R.

178 Canada- Certain Measures Affecting the Automobile Industry, Panel Report adopted on February 11 2000,
WT/DS/139/R.

179 Charnovitz S “The Law of Environmental PPMs in the WTO: Debunking the Myth of lllegality” 2002 Yale
Journal of International Law at 85.
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regarded as relating to origin-based discrimination.'® In other words the
Panel suggested that truly origin-neutral criteria might be permissible under
Article 1.'®! Briefly considering the outcomes of the case law on PPMs and
Article |, it can be concluded that a government policy standard violates the
MEN rule if it is origin contingent. Although the Canada Automotive did
suggest that PPMs are not per se violations of the MFN rule.'® The above
illustrates, the consideration of PPMs in terms of the MFN rule remains
unsettled and it likely that authorities will come to the same conclusion with
regards to PPMs in the context of CFGs.

One of the first cases to consider the use of PPMs as a violation of the NT
rule was a dispute between Mexico and the US known as the Tuna/Dolphins
dispute. The panel asserted that the production method was irrelevant to
assessing the quality of the product.”®® When the same dispute was
considered three years later (this time between the US and the EC), the
panel reached the same conclusion with regards to the illegality of the US’s
measures. However, neither of these decisions has been adopted.’® The
US Gasoline case involved a producer characteristics PPM regulation for
gasoline composition.'® The panel concluded that the identification of like

180 Canada- Certain Measures Affecting the Automobile Industry, Panel Report adopted on February 11 2000,
WT/DS/139/R.

181 Charnovitz S “The Law of Environmental PPMs in the WTO: Debunking the Myth of lllegality” 2002 Yale
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183 United States- Restrictions on the imports of tuna, DS21/R 3 September 1991.
184 United States- Restrictions on imports of tuna, DS29/R 16 June 1994 at para 5.8.

185 United States- Standards for Reformulated and Conventional Gasoline WT/DS2/ABR, adopted 20 May 1996,
DSR 1996: 1, 3
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products in Article 1ll(4) needs to be done ‘on the objective basis of their

likeness as products’ and not according to ‘extraneous factors’.'®

Critics have set out to prove that the consideration of PPMs does not violate
trade rules despite the persistent stance taken by the WTO on this matter. In
interpreting the GATT obligations, the textual ambiguities of the national
treatment rule in Article Il have been resolved unfavourably to PPMs:'® the
producer characteristics standard was considered to be a violation of Article
Il in three cases.'® Certain authors are of the opinion that origin-neutral
process measures are not strictly prohibited by Article Ill. They contrast these
measures with country-based measures that are government policy
standards and would be prohibited by Article 111."®°® As a result of the
reluctance to include environmental PPMs in the like product analysis, the
reliance on Article XX exceptions has become more prominent. This is not to
say that the GATT prohibits environmental PPMs as such, as PPM-based
import bans are indeed likely to contravene Articles | and Ill of the GATT.
Nonetheless, if these measures are undertaken for an environmental
purpose they may still qualify as an Article XX (b) or (g) exception.' The
need to include PPMs in the like product analysis is essential as the manner
in which products are harvested, manufactured and produced may have
detrimental environmental impacts. The resistance against PPMs is counter-
intuitive to climate change mitigation as products that have the same end-

186 United States- Standards for Reformulated and Conventional Gasoline WT/DS2/ABR, adopted 20 May 1996,
DSR 1996: 1, 3

187 Charnovitz S “The Law of Environmental PPMs in the WTO: Debunking the Myth of lllegality” 2002 Yale
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uses and characteristics but have been produced in vastly different manners,
(e.g., one in an environmentally-friendly manner and the other not) should be

regarded as unlike products.

As a result of the likelihood of the MFN rule being contravened, the parties to
the SETA-type agreement would need to consider a means by which to
either comply with the obligation or raise an exception to the obligation.
There are a number of exceptions contained in the GATT itself and actions
that have been taken within the context of the GATT or outside of it that also

establish departures from the MFN rule."

There are two exceptions
contained in the GATT that pertain to the MFN rule in the present context.
The first exception is Article XXV of the GATT that contains a general power
of waiver by a special two-thirds majority of the contracting parties. It has
however been argued that this waiver should not be used to alter the effects
of Article | because amendments to that Article require unanimity.'%?
Nevertheless there have been a number of waivers that have been adopted
granting exemptions from MFN obligations; such as the 1971 waiver for the
preference system for trade of developing countries.'®™ The second
exception is found in Article XX which contains the general exceptions to all
GATT obligations. Generally the measures taken under this provision must
be ‘necessary’ and the exception does not apply if its purpose could be
served by a less restrictive alternative. The difficulties that arise with regards
to Article XX will be considered at a later stage. The GATT Panel and AB
have in some cases adopted a strict interpretation approach thus making it

difficult for states to successfully claim an exception to a GATT obligation.

191 Jackson J The Jurisprudence of GATT and the WTO: Insights on treaty law and economic relations (2000)
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Several GATT cases that consider PPM measures have proceeded to
considering the measure under Article XX after it has been determined that
the specific measure has violated the MFN or NT rule. It is thus necessary to
examine the scope and content of Article XX as well as the relevant case
law. This is because even if the Members of the SETA-type agreement
cannot utilise PPMs to distinguish between CFGs and other products, they

might still be able to justify the lowered trade barrier under the exceptions.

4.5 THE LAW OF JUSTIFICATION

4.5.1 Overview of Article XX

Article XX is structured as a general exception and therefore any material
obligation under the GATT can be made subject to it. The Article consists of
a preamble (known as the chapeau) and a list of ten specific exceptions. The
problem with the content of Article XX is that it reflects the regulatory
sensitivities of the 1940s, which is when the Article was adopted; it may as a
result be out-dated and not reflective of contemporary realities '** The
exceptions listed in Article XX are ‘subject to the requirement that such
measures are not applied in a manner which would constitute a means of
arbitrary or unjustifiable discrimination between countries where the same
conditions prevail, or a disguised restriction on international trade’.'®® Two
exceptions listed in the Article are relevant the context of environmental
matters. They are paragraph b) for measures ‘necessary to protect human,
animal or plant life or health’ and paragraph g) for measures ‘relating to the

conservation of exhaustible natural resources if such measures are made

194 Cho S, Free Markets and Social Regulation: A reform agenda of the global trading system Kluwer Law
International The Hague (2003) 34.

195 The GATT at Article XX.
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effective in conjunction with restrictions on domestic production or

consumption’."%®

In the Gasoline case, the AB shifted its interpretative focus to the chapeau of
Article XX and stressed the fact that the chapeau addresses the manner in
which the specific measure is applied rather than the measure itself or its
specific content.’®” The AB manifested the application-orientated chapeau
test in the Shrimp-Turtle case and admonished the panel for being too
focused on the ‘design of the measure’ and for failing to inquire how the
application of the measure constitutes ‘a means of arbitrary or unjustifiable
discrimination’.'® This approach adopted by the AB tends to promote the
goals of both free trade and regulatory autonomy. The WTO Appellate Body
altered the strict historical interpretation approach through a liberal
interpretation of Article XX of the GATT to create more room for the
possibility of unilateral trade measures being regarded as valid in the
Shrimp/Turtle dispute.'® In terms of this ruling, import restrictions adopted
for the protection of a legitimate interest in Article XX could require an
application of environmental standards in areas beyond national jurisdiction
as a way to induce cooperation in the conservation of common resources.?*
The AB nonetheless concluded that the manner in which the US applied the
measure constituted arbitrary or unjustifiable discrimination between
countries where the same conditions prevailed in breach of the Article XX

196 The GATT at Article XX (b), (g).

197 United States- Standards for Reformulated and Conventional Gasoline, WT/DS2/ABR, adopted 20 May 1996,
DSR 1996: 1, 3 at para 22.

198 United States- Import Prohibition of Certain Shrimp and Shrimp Products, Appellate Body Report,
WT/DS58/AB/R, adopted 6 November 1998: VII 2755 ILM at para 115.

199 United States- Import Prohibition of Certain Shrimp and Shrimp Products, Appellate Body Report,
WT/DS58/AB/R, adopted 6 November 1998: VII 2755 ILM 118.

200 Francioni F ‘Environment, Human Rights and the Limits of Free Trade’ 2001 Hart Publishing Oregan 14.
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chapeau.?®' This interpretation of Article XX by the AB signifies progress in
comparison to the Tuna/Dolphin case, as it explicitly recognises that in
principle a country could adopt a policy that requires compliance from
domestic and foreign exporting producers and that such a policy could per se
be consistent with the GATT.?°? This expansive interpretation is also more
consistent with the evolving structure of international environmental law and
is bound to undermine the superficial and rigid distinction between product

and process characteristics.?%

. It is therefore necessary to consider certain
cases that have dealt with the environmental exceptions under Article XX to
determine if the Members to the SETA-type agreement would be successful

in raising such an exception.

4.5.2 Case law on Article XX

The practice adopted by the GATT panels in the implementation of these
exceptions has been to allow states to retain a wide degree of discretion in
the determination of environmental, health and safety standards applicable to
imported products.?®* The GATT’s recognition of the principle of sovereignty
has allowed states to determine their own environmental policy provided that
the tax measure is non-discriminatory. This allows for imported products to
be subject to eco-taxes in order to incorporate the environmental costs of the

product related to its use or disposal.?®

201 S Import Prohibition of Certain Shrimp and Shrimp Products, Appellate Body Report, WT/DS58/AB/R (1999)
ILM 118 at para 184.
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The Thailand’s Restrictions on Importation of Cigarettes®® case considered
the likely trade restrictive effects of domestic and international efforts aimed
at reducing tobacco consumption. The panel upheld the US claim that
Thailand had violated the provisions of the GATT by refusing to grant an
import licence for cigarettes from foreign countries for health reasons without
adopting the same restrictions on locally produced cigarettes.?” Article XX
(b) was evaluated and the requirement that a measure be ‘necessary to
protect human, animal or plant life or health’ was interpreted to mean that a
member could only justify a violation of the GATT rules if there was no
alternative measure that would be regarded as consistent with the GATT.?%
In cases where no such alternative measure is available, a Member would
have to apply a measure that would be regarded as the least inconsistent
with the GATT provisions.?®® The precedent established in the Thai
Cigarettes case is noteworthy from the perspective of developing countries,
as alternative measures that are reasonably available to a developing party
are directly related to the feasibility of implementing such a measure in that
country.?’® This decision has been criticised for not taking into account the
possibility that the alternative measures might involve regulatory and
compliance costs that are much higher or may be impractical to implement
effectively in a developing country.?’’ The AB in the Korea-Beef case
reaffirmed the ‘least trade restrictive approach’ adopted in the Thai
Cigarettes case; however, it added the following three new factors: the

contribution of the measure to achieve the policy objective, the importance of
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the common interests or values protected and the impact on the law
governing exporting and importing.?'? The EC-Asbestos dispute considered
whether the French ban on chrysolite asbestos could be justified under the
Article XX (b) exception. The dispute settlement panel concluded that the
measure was justified to fall under the exception; this conclusion was
confirmed by the AB.?"® In interpreting the Article XX exceptions, the AB
relied on the same factors as set out in the Korea-Beef case and noted that
the inquiry is essentially a ‘weighing and balancing process’.?'* The Brazil-
Retreaded Tyres decision added another element to the necessity test; the
‘material contribution’ requirement which requires the contribution of the
measure to the achievement of the objective to be material and not merely
marginal or insignificant.?’ Article XX (g) allows for discrimination if the
measure has a policy goal that is related to ‘the conservation of exhaustible
natural resources’. A resource may be living or non-living and it does not
have to be classified as an endangered resource to be regarded as an
exhaustible one.?'® The AB noted in the US-Gasoline case that measures to
control air pollution were measures to conserve exhaustible natural

resources.?!’

It is necessary to consider the above in light of the liberalisation of trade in
CFGs. The Members of the SETA-type agreement could argue that reducing
trade barriers to CFGs is a necessary measure for achieving the policy
objective of mitigating climate change. Furthermore, that there are no other

212 \Neiss E Reconciling Environment and Trade (2008) Martinus Nijhoff Publishers The Netherlands 46.
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reasonable alternatives, because although other products may have the
same end-use, the contribution they would make to mitigating climate change
is vastly different. In relation to the Article XX (g) exception if the Members of
the SETA-type agreement can illustrate that reducing trade barriers in CFGs
is related to the conservation of an exhaustible resource, the requirements to
utilise Article XX (g) exception would be satisfied. Even if the Members can
illustrate that the lowering of trade barriers in CFGs falls within the
exceptions in Article XX, they would still have to satisfy the chapeau of Article

XX as discussed above.

Regarding all of the above it is necessary to consider the likelihood of the
SETA-type agreement being regarded as compatible under the framework of
the GATT. As illustrated above if certain WTO Members decide to conclude a
separate agreement in order to assist the liberalisation on trade in CFGs it is
most likely that such an agreement would not only contravene the MFN rule
but the NT rule as well. This is because the task of differentiating between
those goods which are truly CFG and those that are not is a complex task. It
is most likely that CFGs and those goods similar to CFGs will be regarded as
like products even with the development of PPMs. The current case law on
PPMs remains unsettled and thus the consideration PPMS (specifically non-
product related PPMs) in the like product analysis is unlikely. Perhaps the
Members to the SETA-type agreement would be able to justify the
contraventions of the MFN and NT rule under the Article XX exceptions,
however, it is most likely that the Members will not be successful. In order to
encourage the liberalisation of trade in CFGs, one should advocate that
PPMs should be regarded as a legitimate basis to distinguish between
products and that perhaps the development of Life-Cycle Sustainability
Assessments within the like product analysis could be a means of achieving

the above.
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Chapter 5

The Way Forward

The focus of this chapter is to consider the possibilities of addressing the
GATT obstacles as set out above. It is likely that should a subset of WTO
members decide to conclude a SETA-type agreement that such action is
likely to be considered incompatible with the GATT rules. The first possible
solution would be to justify such a measure under the Article XX exceptions,
should the case be that the parties were unable to argue that CFGs and
other products should be distinguished on the basis of their PPMs and not
merely their physical characteristics or end-uses. The second possible
solution would be to amend the GATT rules to ensure that the actions taken
by the Members of the SETA-type agreement do not violate any GATT
obligations. In light of the important intersection between trade and the
environment, and trade and climate change in particular, the time is ripe to
reconsider the approach towards the interpretation of the like product
analysis. This could be achieved through the incorporation of the Life Cycle
Sustainability Assessment (which considers the overall life cycle emissions of
a product from manufacturing to end-use) in to the like product analysis. If
such an assessment is incorporated within the like product analysis, it would
be much easier to distinguish between CFGs and other similar products that
do not have climate mitigating end-uses or that were produced through

environmentally damaging methods.

5.1 AMENDING THE GATT RULES AND WAIVERS
Article XXX, which provides the basic framework for amending the GATT

requires unanimous consent to amend Part 1 (namely Articles | and Il and
the Schedules incorporated by reference) and Article XXIX and Article XX
themselves. Other amendments become effective ‘in respect of those
contracting parties which accept them upon acceptance of two-thirds of the
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Members. The structure of Article XXX has proven to be problematic and
restricting. The provision that amendments that are authorised by two-thirds
of the vote apply only to those governments that accept them, creates

unnecessary confusion.?'®

As a result of the cumbersome amendment procedure, the relationship
between Article XXV and Article XXX has been evaluated. Article XXV
paragraph 5 provides that by two-thirds votes (including half of the
Members), GATT contracting parties may ‘in exceptional circumstances
waive an obligation imposed upon a contracting party by the Agreement’.?'®
Often waivers are granted to obligations under Part | of the GATT (including
Schedules), for instance to allow a party to change tariff concessions after
reviewing its custom tariff.??° However, as Article XXX requires unanimity to
amend Part |, it has been argued that waivers should not be granted to Part |
unless the vote is unanimous, as waivers in effect amount to an

amendment.??’

The GATT contracting parties have retaliated against this argument by
contending that the opening clause of Article XXX states that ‘except where
provision for modification is made elsewhere in this Agreement’ and therefore
Article XXV is merely another provision for modification excepted from Article
XXX.222 A problem that arises with the reasoning of the contracting parties is
that if the waiver power is unrestricted, it could be utilised to produce an
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effect tantamount to that of an amendment.?®® As a response to the above
problem, the contracting parties at their eleventh session formulated a series
of guidelines for issuing waivers.??* Moreover, Article XXX fails to distinguish
between the rules of the GATT that are purely procedural and those that are
substantive, which could present further problems. Lastly, it has been put
forth that because of the developments in trade law, the notion that
international trade obligations should only be imposed on a state with its
consent no longer deserves recognition.?® Resorting to a formal amendment
procedure would have the effect of incorporating environmental issues other
than the existing Article XX exceptions and thus expanding the power of the
GATT to deal with environmental issues. Although at first glance a formal
amendment might be considered an appropriate response, it would introduce
a component of unnecessary rigidity.??® Furthermore, it would seem from the
issues outlined above that considering an amendment of the GATT rules in
order to address the concerns that arise with trade liberalisation in CFGs is
not the most plausible solution.

5.2 LIFE CYCLE SUSTAINABILITY ASSESSMENT

An argument to consider LCSA in the ‘like product’ analysis has been
developing, based on the consideration of socio-economic factors within the
trade law setting and the importance of considering sustainable
development.??” In a move to further this development, the United Nations
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Environment Programme and the Society of Environmental Toxicology and
Chemistry (SETAC) formed the Life Cycle Initiative in 2003.2?% This initiative
stresses that there are several factors that need to be taken into account
when the characteristics of a product are examined, including the raw
materials required to produce the good; the ways in which it is manufactured,
distributed, utilised, maintained, repaired, and disposed of; whether it is
recyclable; and its socio-economic impacts.??® The approach advocated for
by the initiative resonates with the principle of sustainable development, as.
social, economic and environmental factors are considered simultaneously
and not in isolation. Commentators have also noted that the inclusion of
social and economic factors within the Life Cycle Assessment is not only
practical but feasible as well.?*° This form of assessment recognises that
consumers are increasingly interested in obtaining information about the
products they purchase. The assessment implies that everyone in the whole
chain of the product’s life cycle, that is from cradle to grave, has a vital role to
play and takes into account all external effects at all stages.?®' Although the
LCSA is in the early stages of development, it would be a major contribution
to overcoming the current GATT obstacles that the Members to the SETA-
type agreement would face. As stated above, the deployment of sustainable
energy sources has proven to increase employment; this would be an
important socio-economic factor that would be taken into account in the
LCSA. Moreover, if LCSA is incorporated into the like product analysis, the

228 Jnited Nations Environment Programme and the Society of Environmental Toxicology and Chemistry
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problem of distinguishing between CFGs and other products would be
simplified. More specifically, the LCSA would allow for CFGs that not only
assist in mitigating climate change but that were produced in environmentally
friendly manners to be distinguished from other similar yet environmentally
detrimental products.
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Chapter 6

Conclusion

The interface between trade law and climate change is highly complex. The
proposal to liberalise trade in CFGs through a SETA-type agreement has
been a positive shift towards utilising trade to harness climate change
mitigation benefits. As has been illustrated, this proposal does face an array
of issues if concluded under the GATT framework. The principle of non-
discrimination resonates throughout the structure of the GATT and measures
taken by Members of the SETA-type agreement will evidently contravene the
non-discrimination rules in Articles | and Ill of the GATT. The GATT case law
has illustrated that the panel and the Appellate Body have been prone to
adopting a very literal approach to interpreting these rules and have been
hesitant in incorporating non-trade issues such as environmental protection
in their considerations. The debate surrounding the use of PPMs in the like
product analysis is still regarded as contentious, especially with regards to
non-product related PPMs. There is, however, no binding like product test
and each case has reiterated that the determination should be made on a
case-by-case basis. Even if it is determined that non-product related PPMs
should not be incorporated in the analysis, there is still the possibility of
justifying the contravention of the GATT obligations under the Article XX
exceptions. There is also the emergence of the Life Cycle Sustainability
Assessment and the contention surrounding the incorporation thereof in the
like product analysis. If the importance of incorporating the LCSA is
recognised then the scope of goods that are considered truly CFGs may be
narrowed. Although the establishment of a SETA-type agreement and the
implementation thereof does face several obstacles, the solutions suggested

could be a step towards overcoming these obstacles.
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