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' nThe fateful report of the decision of the Cape Councll in 1747
to stop Europeen immigration to Scuth Africe end to resart to slaveryeeo.
probably shaped the whole of the history of this distressful ﬁountry".

John X. Werriman to Basil Williams, 7.4.1920,

"Owing to our native lebouring population this colony was sealed

against Edropean immigration,”

John X. Merriman in the Cape Legislative Assembly, 29.6.1876.

"The fundemental issue is whether-wa want the economic and culturél
_benefits which immigration conferred on the U.S.A. and on Englend, or
whether we want Souéh Africa to rémain in the backwater of its present
‘undeveloped reéources. That decision requires unselfishness, idesalism,
.vision and freedom from raciel prejudice.”

The Forum, 6.2,1943

"The Nationel Party is not opposed nor has it sver béen opposed
to immigration as such provided the immigration tekes place at the right
time, provided that the immigrant is 6? the right type, and provided
there is & proﬁer control of immigration and of numbers who come in."

1
Eric Louw in parlianent, 6.5.1946.



"A stream of immigrants'troopihg off a ehipyeos 18 not in itself
an inspiring sight; it could be- Just that, if a picture of those
sameg immigrents 25 years ahead were at the same time called to mind."

- A. Chester, Scuth Africen Business Efficiency.

“"Open wide. the dbors.ﬁ..vIF you can expend incustry, if you can
expand activity.and,p?bductian'énd embioymeﬁt én a large scale, nobody
vill profit more from it than the citizens of the Union, Wo shall be
calling in reinforcements that we need very badly, with our smsll
numbers fighting a great battle of ci;ilisation_at this end of the
continent. With our small numbers we need reinforcements.... We must
-go forward on ail lines. Build the houses, cultivate the land, prodcuce
the food, educate the children; move Fprward in this country along
:-éll lines of -advence and I say the gfeatest of g1l thesas is new bload.,"

Field Marshal Smuts, 1948.
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PREFACE

In analysing the immigration policies adopted, and the legislation
subssquently enacted in South Africa after Union, one finds certain

consistent, basic premises underlying the actions of successive govermn=

o

ments. The subject has been tackled thematically; end three main
‘motifs emesrge, The first post—Unioﬁ immigraticn legislation was
dictated by the determination (alresdy agreed upon in the iﬁdividual
colonies) to exclude further Asiatic, and morehspecifically Ihdian,
immigration; this determination scon developed és its carollar&. the
intention of persuading In&ians alreedy domiciled in South Africa to
leave its shores permanently.

The second thame concermns the reduction in numbers, though not the toe
tal. elimination, of immigrant groups regarded as likely to “changs the
| chéracter“ of the whitg Sduth African population, While aimed ostensibly
at reducing all immigration from Central and South Eastern Eurﬁpe,
legislation indicetive of this theme was ~directed particularly against
Eastern European Jews. Small wonder that in-1933 the then Minister of
the Interior, J.H. Hofmeyr, said that “ordinarily when therse is mention
.of an immigration bill, apprehensions tend to be aroused“.1

Thus. the policy adumbrated in the first two secticns of this study
was primarily racielly ¢eterwdned. fha third major theme is ths purported
encouragement of white immigration from countries (Britain, ‘Holland,
Bermany and the Scandinavian lands), specifically regarded, for historic

end ethnic reasens, as providing suitable additions ts the existing

1. Sen. Debs. 1933, 13.6.1933, Col. 54.
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populetiﬁn adwixture., Hers economic, end to a lesser extent political
factors wera'pfedominant.' Virtuelly every South African Government
after 1910 found itself faced with the same dilemma; the wish to‘
augment the white population whils controlling thz entry of unskilled
immigrants who would not be allowed to combeta originally with cheap,
bléck labour and latef with.unskilled whites. The 1911 Mines and Works
Act and the subseguent Colour Bar legislation; tha "white labour
policy";2 and the education and Financial restrictions imposed in the
1913 Immigrants Hegulétion Act, can ell consequently be sesn &S MEASUres
designed o maintain the labour status guo, and cushion what Juhnstonal
terms the "structurel insecurity' of white workers. Thers is a certain
agony in the paradox that while an 5u1tr&~exploitable” black labour
auppiy mads‘everyday life sgreeable for a great number'of whitss, it

prevented the country from dsveloping its fuli petentiel through the
aﬂdition of that class of.immigrants which made the United States
populous, and powerful in its diversity.

In vein the South African Party, which held office from Union
until 1924, dreaemed of the coming of & yeoman farmer or employer cléss,
who ﬁould bring even a modest amount of capital to the country. The“
-reality of the situation. waes that neither group felt -drawn to the Union.
Irrigated land in South Africa was dearer than arable land in Great

Britein for example; and industry was in its infancy.

i
Afrikaner Nationdlism's first nine years in power added to the

2. .  Johnstone, F.A., Class, Race and Gbld p. §7 ff, deals with thse

internal "protective measures" teken by the state to ward off

non-white competition,
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econpmic.determinant notéd above,a political dimension absent in
immigration boiicy during the'previous decada. "“The definition of
South African nationality gnd the achievement of a distinctive naticnal
f‘lag"3 were the positive indications of the Unioh's autonomy; a
- noticeable lack of enthusiasm towards immigration (which was overs
whelmingly Britishaorientated) negatively ensQred that such autonomy
would not be threatened. |

_Europe was the powerhouss of emigration in the period coversd by
'this study - and preceding it. Ouring the 100 years after 1820, in
the belief that there was something better to be gained elsewhere.'v
55 million people left the Old World,® (seven end a half million
between 1909 and 1913 alone),s ‘the bulk of whom went to America,
Australasia and Siberia. A combination of demogrephic and economic
factors was the primqu ceuse of this European exodus. In thé case
of Eritish emigrants the disruption waes as much the result of unemploys
ment in industry as in agriculture., In the case of Germany (which had
a great emigration in the 1850s) ,. and later of Italy and the Siav_
countries, rural dislocation was the majnspring. Emigration then, in
the late 12th and early 20th centuries.w;s'primarily an extension to
. the internmational field, of the internal migrations which had previously
occurred iﬂfﬂiﬂ the industrielized Eurcpean countries. |

Theres were of course reasons other than economic ones, for these

3. Davenport, T.R.,H., South Africa. A Mederm History, p. 201-2.

. 4, . "Colonialism", Encyclaedia Britannica, Macropaedia, Vol. 4.

5. Oie Burger, 24.6,1926, report of Internaticnal Labour Unions

Conference. .



great population movements. There was the search for perscnal and
political liSerty by a supprassed nation, like the Irish, or raciél
minorities such as Eastern Eurcpean Jews. After World War I thare was
a new phenomenon, the refuges, who had no choice Eut te leeva his
homéland, yet who care to be regardad.in.many raceiving cauntrigs as

a "menace", to be excluded. Unfortunately the need to keep this stﬁdy
within manageable proportions has made it impossible to exemine in more
depth the fascinating adjunct to a survey of Squth African immigration;
naﬁely the conditions which "pushed" individuals out of Europe, and
their reasons for choosing South Africa as their new homeland. . In ﬁhe
latter case we know that some factor, inéignificant in terms of the
totél immigration picture, had incommensurate results. The Fact‘that
Sammy Marks, for example, "made good" in the Transvasl is said to have
~ been fesponsible for virtually the whole Jewish population bf his
Lithuanian birthpléce emigrating to South Africe. Similarly one lstter
from a well-established German Jew in Ceps Town led to the Union bes
coming the home of many refugezs from Hitler's Germany.

These mdllions who left Eurcpe fight_until the fourth decade of
the 20th century wers primarily people whose capitai comprised the
muscle of their arms and a determination to build a better 1ife in
countries with natural resources but lacking the labour to develop
them. Inevitably their children graduated from the unskilled labour
cless, amgain leaving a gap iﬁ that ciass which was filled by a similar
"syphoning of f* of Europe®s excess population.

The presehce of an existing end apparently insxhaustible cheep
| labour supply both in the Union and on its borders; the attitude,

sanctified over the centuries, that a white man, unless hs wers declassé,
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auperviséd, but did not perform, unskilled work; the fear of the

rural Afrikaﬁef, reinforced from its inception by the National Party,
that lerge-scale immigration would be British-dominated snd would
deprive Scuth Africens of their birthright; and finally the evolution,
reaching its zenith in the 1920s, of the phenomenson known as "the poor
white problem” - togsther these circumstences and attitudss exaberbated
the tendency (world-wide in the decade following World War I) to react

egainst the laissez faire migration policiass of the 19th and eerly

-20th centuries.

' Smuts's. 1947 immigration scheme wes the first reversal of traditional
policy. Its abridgement, as & result of the Nationalists' 4948 election
victory, delaysd the full implementation for é further eleven years of
-a-positive immigration policy, during which time Europe passed its
emigration pesk, |

| fhough Nétionalist Govermment spokezmen ccntinqed to claim that a
caféful choice of individuals and nationalities wuuid be necessary if
immigrants ware to be a useful additon, it was adwitted in 1939 that e
large-scale immigration campgign was the OHJy way whites could "maintaim
themselves” against éhe non=whites. In tﬁe event the doors were opened
far wider than at first proposed; thus between 1960 and 1964 while
thereiwere 8 003 German ihmigrants and 3 058 Dutch (the two nationalities
traditionaliy regarded by Nationalist Governments as the most desirable

settlers), 32 530 still ceme from the Unitad Kingdom, and even Portugal
&nd Grescea sent 2 033 and 4 588 enlgrents respectively.

This study, then, will examine the working out of its three main

themes against & background of the domestic end externel events and

problems which helped shape immigration policy. To some extent a
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chronologicel framework is possible. The Indian issue came first.

Once it had been settled; within the realms of bossibility if not to
the satisfaﬁtion of all, the question of Jewish immigration took pre=

. cedenca. The problem of balancing the desire for skilled or self-
supporting wﬁite immigrants against an inherent xenophobia, dstermined
béth by race and class, will be dealt with as e separaﬁe and final
theme, though in fact it was en issue (elbeit not as acute as the other
fwo) in the whole period under review. |

African immigration.has not been considered, primarily becausze the
entry oF-blacks as permanent residents (except for those frﬁm the
Protectorétgs) was illegal under the principsl immigration act. #Hores
over the regulations enforced under the Statistics Act in Jenuary 19146,
excluded the enumeration @? Africans, and therefore account only for
the movements of Europeens, Asiatics end coloureds. South West Africa
(Namibia) has also not been considered, because of its peculiar intere
national status.

This work claims to be no more than & seminal study, both beceuse
of'ifs range, and the difficulties in obtaining official archival
material, particulaerly for Parts II and III. Ksy files from the
BoQarﬁor—General‘s correspondence releting to thz opan period in Part I
were miésing, be may have been included 15 the'British Command papsrs.
used. The 1925-30 records in the Central Archives, Pretoria, were

"opened after tha first two sections containing discussions on the Cape.
Town Agreement and the Immigration Quota Act respectively, had been
completed. Maﬁerial on beth wes; howsver, obtained elsewhers, so that
it is doubtful whether either section will ba much affscted by the

opening of the 1925-30 klock. It should be-noted \|Oreover,
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: 'tﬁa§ 1mportaﬁt private ccllections, such as the D.F. Malan and
J.B.M, Hertzog pepers, which may shed light on disputed in?erprat&tions
of svents, ars also at present not open to use by researcherse The
files of the 1820 Memorial, Settlers’ Assocciation could not be located
either in Cape Town or Johannesburg, but sufficient material was
available in the Crewe Pepers and in secondary sources, toc construct
a coherent account, | |

Regretfully then, it hes been found possible te teks tha story only
'to the inception and implemehtation of Smuts®*s schemg, for whicﬁ
sourcas other than officiel South African ones also had to be used.
Valuable information Qas obtainad from tihe Dominion Office files in
the Public Record Office. Vital materiel im file 114/107, "Migration
1945-51, further correspondence end papers", is unfortunately Qnavailable
unti1.1981,‘in accordancé with the British 30—yea; biock system, |

fha Verwoerd scheme, with its wide policy remificaticons - not
least being its modification of National Party orthodoxy - must perforce
be the subject of a sepéfete study. It has only been toubhed on,
primarily to emphasise thﬁ importance of Smuts's plans,

The writer is aware of ths greatvdebate which is going on in Sbuth
.African historiagraphy bétween the pragmatists who purvey the ®cons
ventionellwisdom“ with its piuralistic approach, and thé Marxiste [and

 neo-Marxists) who view history from within the conceptual framework
provided by the class conflict and its starting point, the determination
of class according to the individual's relationship to the means of
production. The latter interpretation is not rejected ocut of hand;
but in the present state of historical knowledge the vardict still

_appears te bs "not proven”. Until more ressarch has been done, say on
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the Pact period, th@.neo-Marxists' belief that any particular phese
in history illuminates the struggle for hegemony bstwgen the various

categories of capital; or their atteﬁpts theorsticselly to identify
the "haegemonic fraction which unifies the powsr elliaence under its
leadership“,6 can throw little light on an snalysis of immigration
policy under the Pact Government. Gonsequently the starting puint of
this work has been Sir Issiah Berlin's assumption that since "history
is not s deductive scienca", the historian's concermn “is with emhirical
matters - the actusl lives of human beingé in the space and time of
normal experience".7

Finslly the author asks forgiveness, on ths grounds of human
frailty, for all sins of cemmission. As for those of omisceion; ons
can but excuse them‘using Henry Ford's ﬁictum fﬁat "what doesri't go in,
cen't go wrong”. |
' | "~ Edna Bradlow

Cepe Tawn, S |

Juné. 1978.

6. Poulantzas, N., "On Social Classes™; New Left Rasview Mo 78; g. 44.

7 *Historical Inevitaebility™, Faur Esssys on Liberiy, pp. 72-3.
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. PART I

THE EXCLUSION OF INDIANS



CHAPTER I

COLONTAL POLICIES

IN THE PRE-UNION PERIOD

, Prior'to 1910 immigration policy in the four colonies which forﬁed
the geograephical entify known as South Africa, mirrored a pre-industriel
society in which wﬁites wera'the.ruling caste. Just prior to Union' each
colpny“consolidated its policy into immigratiﬁﬁ legislation designed
‘primaril} to.keep out "undesirables" by defining the term "“prohibited
'immiérant"; to establish govermnmental departments for the.regulation
of immigration; and fo lay down penaities for transgressions of thé
law., The immediate pre-Union beriod'then, marks the end of unrestricted ;(v
. entry into South Africa. | | |
| In the Cape the principal act was the Immigration Act, No. 30 of
1906, "to amend the law placing restrictions on Immigration and providing
for the removal from the Colony of prohibited immigrants"'.1 In
"Sectioﬁ 3(a) a "prohibited immigrant" was defined (on the lines of the
1897 Natal legislation) as “"any person; whio when asked to do so by ‘any
tuly authorised officer, shall be unable through deficient'education to
himself write out and sign in the characters of any European language -
an‘application to the satisfaction of tHe Minister"®. As an extension
- of the Immigration Act 1902, which it now repealed, the 1906 Act, for

the purposes of this sub-section, spécified that Yiddish was to be

accepted as a European language. In Section 3(b) a "prohibited immigrant”

1. Statutes of the Cape of Good Hope,Vol. 5.
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was furthér defined as "dny person who is not in possassion of visible
means of_support [gtipulated as £20 by the bepartment of the Interiéf?
or.is likely to.become a public charge". Clauses 3(c) (d) (é) and (F)
prbvided additional grounds for exclusion. The categories mentioned
were: persoﬁs convicted of certain offences such as rape, theft,

murﬁer and etcy lunatics as defihed in Section 2.of the Lunacy'Act 1897;
those living on the proceedé of prostitution; and anyone, who on account
| df inforﬁation feceived through a foreign country, was deemed by the
Minister to be Qndesirable. "But," the Act édded, "in the case of an
immigrant who proves that he is seeking~admissionvto this Colony solely
_'to évoid pefseﬁution orvpuhishment on religious of polifical'grounds, or
for an offence of a political.character, or persecution, involving ’
danger of impfisonment, or danger to life or limb on account of religious
bélief, leave to land shall not be refused on the ground merely of want
of visible means of,support, or the.probébility of his.bécoming a
pdblic charge provided that sﬁch immigrant shall 6n1y be permitted fo
'land'on receiving a licence under the hand of the Minister."

Section 4 listed further exemptions to exclusion under the previous
secfion.‘ These included peréons born in South Africa and Europeans
domiciled here; Asiatics iawfully resident in the Cape wﬁo had permits
authorising temporary absencs; ahd European agriculturél or domestic
servants or skiiled artisans, imﬁigrafing under a scheme approved.by
the G&vernment “upoh being satisfied fhat there is no sufficient supply

| available of the class of labour requifed". These last had to posséss
a certificate signed by the Cape Agent~-General in Britain certifying
that the person "has been engeged to serve, immediately on arrival in <7

the Colony, an employer therein of repute at en adequate remuneration -

-



and fﬁr a reasonable period of time".

Finally the Act defined the means of removing'pruhibited immigrants;
the liaebility of ships' masters for landing them; and the penalties
for essisting them; and autﬁorised the issue of regulatioﬁs by |
. Governur'svproclamationlfor the implementation of the provisions of the
Act. -

As far as Euraopeans were concerned, fhe “Immigration Act 1906"

P

reflected both the pre-industrial, agricultural characterhof a colony

losing its leading position in South Africa, and the South Africa-wids

economic depression during which the law had been framed. There were

complaintS'thaf the strong, penniless man af good charaqter was being
kept out, while a ﬁan with £20 and "a poor physique" was coming in.2

But the act simply projected the reality of a situatibn in which theré; ~
was bnly & sporadic deménd for imhigrants in specific trades. In some
years there was such an excess of white skilled and unskillgd labour, =
~that relief was only achieved by é large-scale exodus of British
immigrants - primarily to Australia.3 Thus the migration'figures at
. Caepe ports for 1906;1908 showed a net loss to the colony of the 3348
persons declared prohiblted immigrants betﬁeen 1903 and 1908,over &
hélf on the grounds of insufficient means; iﬁ 1903 elone 962 arrivals
were refused admission. It was not until 1909 that 'a gain of i645 -
immigrants was registered, when economic conditions iﬁproved.and intend= B
'ipg.immigrants did not have to be discouraged. In that year 7069 immigrants
(defined as persons entering the Cape for the first time) landed at the

Cape ports,.of whom 4970 were British nationals. 192 people were

2.  The Capé Times, 26.5.1910.

3. G.4 - 1910, Report of the Chief Immigration Officer for 4909.
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excluded,‘137 on the grounds oflilliteracy and 46 because of inadequate
‘ﬁeans.

Thé effect of allowing Yiddish to be regarded*és é European language
can be seen from the fact that there were 1 151 Russian Jews (629 males and
502 females) among the arrivals.? While the Chief Immigration Officer
claimed in his report that the reduction in prohibited immigrant numbers
reflected the increased caution of the shipping companies (who were
held responsible for bringing potential prohibited immigrants), the
figures may qqually indicata that improved conditions enabled officials
to use their discretion in administering the provisiqns of the act mote
fléxibly.

Tﬁe immiération legislation of the other three colonies broadly'v -
) fesembied the Cape legislation in the matters of excluéioa and administra-
tion. Natal's legislation was primarily concemed withvthe control qf. .
rIndian immigration. Natal Act 30 of 1903 "to place closer restrictioné
ﬁn Immigration" amended the Immigration Act of 1897.5 Section_s
:defiﬁed a pfohibited immigrant in similar terms to those in the Cape
act, but included sufferers “from a loathsome or dangerous contagious
disease". It went further than the Cape measure in dealing with the
epprehension, bunishment and detention of the prohibited immigrant.

Section 4, defining exemptions from Section §, included persohs who
qould prove former domicile and this right was extended in Section 32
to anyone who could prove residence, which meaﬁt a stay of at least
fhree consecutive years providing the applicant had not come in under

indenture.

4, ' Reports of Chief Immigration Officer, 1906 (-6146); 1907 (-6886),

1908 (-5660). Of the 7089 who came in 1909, 1482 males and 501
- females were described as "1eisured,'prafessional or business",
The number of permanent Settleré is not indicated.

S. Statutes of Natal, 1900 ~ 1904,
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The Transit Immigrants Act, No 7 of 1904,% adjusted the 1903

Act to allow for the transit of Chinese indentured 1abqurers through
Natal to the Transveal, on their introduction into that colony.under
the Labour Ordinance of February 1904. Natal Act No 3 of 1906 ’
was intended to stop up a loophole ih the definifion of “domicile"
afforded by the 1903 Immigration Restriction Act. This loophole was
being used by many Indiané to claim domicile and therefore 1egal entry
into Natal. Under Secfion 1 reference to domicile in Sections a(f)
and 32 (a) of the 1903 Act "shall apply only to domicile acquired by -
residence in Natal.on the part of the person seaking to enter the colony
and not to domicile aéqqired in any other manner!. Section 2lrequired'
éroof.f;om'the person applying for domicile, that he was not excluded

- under the 1897 of 1903 legislation; To prevent an influx of unattached
thdian females and minor children, Section 3 required pfoof of identity
 before a women or child could gain entry as the family of a bona fide
imﬁgﬁmt.‘ |

| 0.F.S. legislation, in accordance with that state’s motta, had
encouraged immigratibn of whites. Urahje Vrystaat Wet No. 18 of 1839
allowed entry to all'foreigners (save colbureds) who posseésed valid
passports or travel documents, indicating that the hoider could support
.himself. Immigfants were prohibited on similar grounds to those in(the

Cape and Natal Acts, with the additional proviso that foreigners who

' Qerbally or in writing disturbed the peace, were liable to expulsion, as

6. - Ibid. Se;tion 8 allowed a Chinese or member of eny other race
being broﬁght in as a transit immigrant, ﬁho wag however himself
not such an immigrant, but la§fully raesidant in Netal, to obtain a
certificate of residence from the local hagistrate.

7.  Statutes of Natal, 1905 - 1910.
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was anyone who had not yet acquired burgher rights but who had committed

Yeene grove misdaad elders".

The Orénge RAiver Indemnity and Peace Preservgtioh Ordinance 25 of
November 1902,9 vias a post-war measure of temporary duration. Part II,
comprising "special provisions for public safety" listed persohs who
were allowed entry into the Colony without the special permit reQuired'
in terms of this ordinance. These included persons resident in the 0.R.C,
 or Transvaal on May 31, 1902 and since then not expelied from either;

any person who since May 31, 1902 or before ths date of this ordinance
had receiQed official authorization to enter the two former Republics;
and persons coming within the provisions of Article 2 of the Terms of |
Surrender of May 31, 1902 which provided for the return to their homes’
of burghers in the field or in priscner of war camps who declared their
acceptance of their position as subjects of Edward VII. No perwmit was
bto be granfedvto Republic burghers who had not taken éhe oath of
allegiance to the British King, and the Lt-Governor of the O.Rgc. was
granted the right to expel within 14 days, any pefson suspected on
reasonablevgrounds,lof being dangerous to peace, order and good gbvern-
ment.

Transvaei immigration legislation . centred on three Acts: Act No 2
of 1907, the Asiatic Law Amendment Act‘(which wil} be dealt with later,
as it concermed Indians specifically); the Immigrants Restriction Act,
No 15 of 1907; and the Immigrants Restriction Amendment Act No 38 of
{908. Act No 15 listed its intentions as being "to place restrictions

on Immigration into this colony, to provide for the removal therefrom

8. ' 00V.S- WBthek, 1&2 - 1899-

9. Ordinances of the Orange River Colony, 1902.



of prohibited immigrents and other persons, ahd tp'estabiish and
maintain an Immigration Departmént".10 To the usual definitioﬁ as to
who constituted a prohibited immigrant (listad in Section 2 (3-7))was
added any person wﬁom “the Minister thought could‘be dangerous to order
and good government", Among those exempted from being regarded as |
prohibited immigrants were members of H.M.'s-forces, Europeans who had
proof of immediate employment in the TranSVaal Asiatics who had
obtained or were ellgible for registration certiflcates under the
Asiatic Law Amendment Act of 15907, and descendants of the aborlglnal
r-races in Africa south of the equator who did not come within the scope
_of Sectioh 2 (3—8).' The uncontrolled entry of Africans into the Transs
vaal was limited however, under the Immig;ants Restriction Amendment
Act No 38 of 1908, " |

On bélancg one can infer from the above legislation that in the | -
period just before Union there was little desire oﬁ the pérﬁ of any_of
the colonial governments fo encourage large-scale immigration. This
reflected both a certain economic stagnation (For-économic develqpment |
is an important'Facfor determining a country's capacity to absorb
settlers) and the political insecurity inherent in ths South Africén -
racial situation. Four Rhodesian delegates, but none of the Agents-
General from the South African colonies, attended the opening of tﬁe
Emigration Conference in London on May 19, 1910 to discuss co—obération

" between the Home and Colonial Govermments in the form of State loans,

10.  Statutes of the Transvaal, 1907. .
11, Statutes of the Transveal, 1508. Section 1 substituted a new
| section 2 {(h) in Act No 15 of 1907, which exempted from declaration -
, /
. as prohibited immigrants, Africans who came in on contract as

unskilled workers.
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co-ofdination of the ﬁork of various voluhtary societies encouraging
emigration and the establishmentbof a central bursau.12
The converse of South African disinterest was the lack of a major
incentive in the stamlande of Europe after the tufn of the century to
stimulate large-scale emigration to South Africa.

It is difficult to asseés in more than a general way, the exact
South Africen immigration patterm in these pre-Union yeafsa ~While
-~ Canada end Australia kept careful statistics of 6ontrolled or ascisted:
" immigration, in South Africa neither of the inland colcnieé.kept
immigration recﬁrds, and in the two coastal colonies no attempt was
made to distinguiéh bet&een temporary passengers and permanent immigrants.
Even in Great Britain, it was only after April 1912 that the Board of -
Trade began to make such a distinction.13 |

Nevertheless some picture does emerge from these inadequate
.statistics. The census of 1911 showed that the greatest number of
immigrants into South Africa camé between May 1901 and April 1906, and
“at a net annual rate of about 14 000 between 1901 and 1903 (a number
it should be added roughly equivalent to America's weekly gain). The;
1921 and 1926 censuses confirmed that this group was still the largest;
that is, up to 1926 Ythe volume of immigration betweeh 1896 and 1906 -
had not been exceeded during eny subsequent period".14

It is difficult to decide whether the post-1906 decline in numbers -

was primarily the result of the restrictive immigration legislation

12. The Cape Times, 1.6.1910.

13. Cd 8462, Final Report of the Royal Commission on Natural

Resources, Trade etc.

14,  U.G. 4~1931, Fourth Union Census 1926, p. 114.
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oﬁly 242 Asiatic malss and 153 femsles living in that.'pro.vin'ce.2

(At the Cepe, Section 2(a) of Act 47 of 1902 declgi_-ed as & pros
hibited immigrant any person who failed to write and éign his éntry
applicafion in the characters of a European languége; Section 3(f)
stated however, that the Act was nof applicable to persons domiciled in
South Africa - which would include Indians who were free to return to
the Cape after several yeafs' absence. This loophole was stopped up
by the 1906 iegislation repealing the 1902 Act. Only persons born in
South Africa (end this included Incdians) or certain Europeans domiciled
in South Africa, were freed from the provisions of the education test. |
The strict administration of the test (including a refusal tovallqw
any Iﬁdian'language to be used), had the desired effe¢t of axclgding
- Indians without mentioning them eo nomine; nevertheless the Indian
_communi ty expressed satisfaction with the Act's administration.>
Whereés in 1903 the number of Asiatic arrivals at Cepe ports was 1646

(comprising both returning residents and newcomers), the number fell to

449 in 1904 and thereafter until 1909 fluctuated between 279 and 705.annually,
After 1905 the number of departures exceeded arrivals, the only subs=

‘]

stantial influx being the minor sons of domiciled Indians.

Chinese immigration into the Cape aﬁter 5904 was regulated segparate=
ly.under the Chingse Exclusion Act, No 37 of 1904, which totally pro=‘ -
hibited the further admission of adult Chinese males, and was intro=
duced fo_prevent Chinese indentured labourers from entering the Cepe’

after the inception of the 1904 Transvaal Labour Ordinance. Though

2. Union Yearbcok No § -~ 1922, p, 140, Indians had to sign a declare=

tion at the border that they would not engage in trade; Cd 7111,

Correspondence relating to the Immigrants Regulation Act... guoting

Transvaal Leader 19.9.1913.

3. A,16-08, Report of the Select Committee on Asiatic Grievances.

4. _Goa bt 19100
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the last Chinese labourer left the Transvael in 1910, and although
.the number of Cape Chinese adult males dropped from 1321 in 1904 to
655 in 1919,5 the Act continued to be strictly applied until 1933,
whenvunder Section 2 of the Immigration (Amendment) Act, the Chiness
Exclusion Act and its amending legislation (Cape Act No 15 o% 1906)
were repealed.

, ,;‘in the Transvaal and Natel the whole Indian issue (including its
i&migr&tion‘aspect) was a highly contentious one. Indians, primarily
Hindus; had originally been introducedvinto Natél in 1850 as indentured
iabourafs for the canefields, whose contracts permitted them to settle
perﬁanantly after 10 }ears,as "free"»Indians,which many did,7 These
labourers were followed some yesrs 1atef, by "passenger” Indians,
" primarily Moslem traders, who settled in both Natal and the Trensvaal
-and egainst whom the antagonism of Europeans was directed.

‘ (@fter 1891, Natal began to teke steps, ‘thr'ough j.nequitable

legislation, to prevent any Indians from becoming settlers. In the:

first place this legislation was directed against Indians'aslready in the

country. Act 17 of 1895, for example, imposed an annual £3 licence on

labourers remaining in Natal who failed to re—indenture‘yet would not

5. U.G.4-21, ngbrt of the Asiatic Inquiry'Commission.

6. Central Archives, Dept. of the Interior, 55/74, Vol. 1.

7. See Pachai, B, The Intermational Aspects of the South African

Indian Question; Pachai, 8,, The Hisfory of the Indian Opinion

1903 -~ 1944; Palmer, M., The History of the Indians in Natal;

Thompson, L.M,, Indian Immigration into Natal (1860 - 1892).
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retum to India. This tax was retained after Union.,8 A éecond type.
of legislation aimed at preventing the further entry of passenger
Indians, resulted in the tightening up of the immigration laws. Act 1
of 1897, ths Immigfation Restriction Act (later ame&ded Ey:the 1903
Act) was the first immiération legislation in the Empire to apply an
education test to prospective immigrants ~ a device allowing for |
administrative exclusion of Indians rathef~than the‘statutory discrimi=
nation which the British Government was so aenxious to avoid. Like
legislation everywhere, the Natél immigration laws simplyvreflected
the attitude‘of the electorate. The 4909 Nafal Commission,éppoinﬁed )
to ihvestigate the employment of British_Indians,9 reported that
public opinion waé almost unanimous in its conviction that the Indian
was acceptable only as a labourer; the Commission recommended thercfore,
that steps shold be teken to prevent the increase of free Indians.

It was in the Transvaal, however, that Indian dissatisfaction was

most acutely felt.10

Indians had first entered the South African
Republic from Natal, as traders in about 1881. Opposition to their

' presence was soon expressed but because of Article 14 of the Londen

8. Bradlow, E,, "Indentured Indians in Natal and the £3 Tax",

S.A. Historical Joumal, Vol. 2.

9. The Cape Times, 7.1.1911 gives a summary of its report.

10. For resumés of the Indian arrival and subseguent history in the

- Transvaal see Gandhi, M.K.,Satyagraha in South Africa; Pachai, B.,

The History of Indian Opinion and The Intemational Aspects of

the South African Indian Question; Duncan, P., "The Asiatic

Question in the Transvaal"; The State, Vol. 1 No 2, Feb. 1909.
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Convention their entry could not be legally prohibited., The Republic
did however, pass restrictive legislation such as Law 3 of 1885, "Wet

omtrent Koelies, Arabieren en andere Aziaten" by which Indians were

excluded from therfranchise and their rights of lend ownership limited.

The intention was to discourage further immigration by making life

incréasingly difficult for those already resident in the Transvaal, ah
attitude which governed South African-Indian relations well into the
period after Union.

A lafée number of Indians had left the Tranévaal just prior to
the South African War; in the years 1900 - 1902 a few were permitted
tﬁ Eeturn on permits issued by the military authoritieé. From 4903
there was en iﬁflux of Asiatics into fha Colony, end diffichties arosé
for the aufhofitias‘as to how to distinguish between bona fidevreturning
refuéeas and illegal new entrants. The Crown Colony Government!'s solution
was to limit Asiatic immigration to.those who had bgen previously
settled there;11 consgquently an Aéiatic Department was established.

Indians were issued with permits to return under the 1903 Peace

Preservation Ordinence, originelly intended to keep out all undesirables,

which had fallen into desuetude against Europeans but was retained for

use against Asiatics. Identification difficulties soon obstructed the
effective operation of the permit system, so that in 1906 the Legisiative
Council drafted.the Asiatic Law Amendment Ordinance in which use was to
made of fingerprinting for identification. All Asiatics over 16 who

had been in the Transvaal at the end of the war or possessed permiis

to enter, lawfully acquired, were to be granted registration certificates

permitting them to remein. New arrivals were obliged to apply for

11. Round Table No 14.
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registretion certificates within 8 daysluf entering thé_Tfansvaale
.The ordinance, after being disallowed by the British Government was
enacted in identical terms the following year in the first month of
Hespnnsiblé Government as the Asiatic Law Amsndment Act, the so-called

12

Black Act. Primarily because of the fingerprinting the Act aroused

fiercé Indian resistance which led by M.K. Gandhi, en’ Indien lawyer
in Jonannesburg, manifested itself in the femous Saetvegraha campaign.
Inevitably becesuse fhe two were linked, the campaign was soon extended
to inciuds opposition to the Immigrants Restriction Act No 15 of 1907. The
lattef in effect restricted all further Asiatic immigration into the |
, Traﬁsvaal, because it was designed to exclude Indians who passed the
education fest but were ineligible forAfegigtration under the Black
" Act., These-two acts represented the twin bastipns of Transveal
-Asiatic policy, namely ‘to secure a register of svery Asiatic lawfully
in the.country'and to close the doors‘to future immigration.

| "An attempt by Gandhi and J.C. Smuts, the Transvaal Colonial
Secrgtary, to find a compromise failed because df subsequent misunder=
standing.13 Gandhi believed Smuts had prohised the repeal of the Black

14

Act if Indians registered voluntarily. Smuts denied this was so

though he had &t one time contemplated replacing it by amending the

15 The Black Act was left on the statute book to deal

Immigration Act.
with Indiens who refused to register volunterily. ‘Addi tional legislation
was passed however on August 16, the Asiatic Registration Amendment

Act, No 36 of 1908, providing for voluntary registration and issuing new

12. Act No 2 of 1907.°

- 43. Hancock, W.K., Smuts, Vol. 1. The Sanguine Years, pp. 333-338.

'14.  Banchi, M.K., Satyagraha. .

15.  Duncan, P., "Ths Asiatic Question", The State Feb. 1909.
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registration certificates (as a'result.of which the 1907 Act in‘FacF
fell into disuse). Under Section 7 of the 1908 Act, an Aéiatic who
failed on demand to produce his registraticn certificaté could be
dsported on é magistrete's orders. Insofar as immigration was cdncérned,
neﬁ arrivals were to make abplication for registratioﬁ‘ggiggg ﬁhair
ventry,lwhich in turn was contingent upan thairlpossession of a regiétran
tion partificata.16
As an inavitable result the Satyagraha campaign flared up an
Augﬁst 16, 1908 with renewed intensity, the Indians recognising that
conditions of entrance and conditions of residence were indivisible,
The‘focus of objection to the Registration Act now shifted from Indians
already resident in the Transvaal to its use against Indians seeking
entry, and Satyagrahis from Natal entersd the Transvaal illegally to
challgnga the immigration legislation. Gandhi‘s objective was the |
repeal of the Registration Act so as to ellow educated Indians to enter
on the sams terms as Eurcpesns, namaly on the outcomé of an education:
test and without having to comply with the registration requirements.
This meant ultimately the achievement in immigration matters of
statutory equality for Asiatics and Eufopeans.vbut coupled with
‘administrative differentiation.?’ |
wWhile s}ﬁuts believed that the inclusion in the Satyagreha campaign

of'oppositioh to Act 15 opened an entirely new guestion, what it had

in fact done was to expose the real issue - Indian objection to dise
crimination in law. European public cpinion prevented Smuts ffom
dropping this; if equality werevconcedéd in prineiple, the whites could

argus, practice must soon follow. In any event Smits hinself rejected’

16. " Cd 5363, Correspondence relating to Asiatic legislation in the
Transvaal, Smuts to Lord Crewe, Sec. of State for Colonies, 26.8.1909.

7. Ibid. British Indian Associetion to Governor's Private Saecretary,
29.3. 1509, " N
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différenfial treatment édministratively/implemented as “dodges which
‘savour strongly of dishonesty ana immorality".18 He and the Secretary
of State, Lord Crewe, were however, anxious to‘eyblve a satisfactory
agreamént before Union, Ihe statutory equality issue, should therefore,
Smuts felt, be dropped; and the questions of repealing Act 2 of 1907
and the admission of a fixed number of epproved, educated Indians
without the registration requirement, should form the bésis‘Fdr a
final settlement. |

Consequently when Smuts was in London in July-1909 as a member of
Athe Nétional Convention delegation, he offered concessions which even
Gandhi! (then also in.London to bring TransQaal Indian grievances
before the British Government) regarded as an advance: the repeal of
" the Black Act; and the admission of six educated Indians annually;

Several months elapsed while Gandhi shifted his ground. 1In
Januéry 191d he agreed that the repeal of the 1907 Act and the amendment
-of the Iﬁmigfetion Act tgjallow a limited number of educated Indians to
enter on equal terms with Europqans,.would close the struggle; that is
" he conceded administrative differentiation so that the golour'bar wouid
not be entrenched by statute.19 |

The Transvaal cabinet hoiever decided that fresh Asiatic legislation
should be left to the Union parliament,20 Under the South Africa Act
matters affécting Asiatics were reserved for the Union Government., The
task of the new government therefore, was to bridge the gep between the

“maximum it could concede without precipitating an influx of Indians,

18.  Cd. 5363, Smuts to Crewe 26.8,1509, p. 34.

19. The Cape Times, 21.11.1910.

20. -Cd. 5363, Lord Selboma, the'High Commissioner to Crewe, 11.1.1910.
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and the irreducible minimum the Indians would accept, which would
be consonant with their self-respect.

In the four colonies, white feelings concerniﬁg_Asiatic immigration
after the South African War hingéd basically on fwo socio-economic
FaﬁtogéjigIn the post-15C4 depreséion the small Indian trader was

21 while the war's exacerbation of

viewed as a formidable competitor;
the poor white problem led~fo a growing fear that these already déclassé
people would be furthef depressed. To these twq fears was addea a
raciel prejudice which dafies rational explanation.

The issue had much wider implications however, which further

complicated both attitudes and policy. The moment when the Indians

organised resistance to the Black Act marked an important stage not only

in their relationship with white South Africa and its government but

with India, its government and the Indien nationalist movement. "It

definitely connected the agitation of Indians here with that which

22

[§a§7 making itself felt in India for fuller political rights". By

"~ providing the sole issus on which nationalist modefates and extremists

were united, it brought in the Imperial Government as a concermed party.

21. See for example Cape Hansard 1908, p. 488, J.W. Sauer; The

Cape Times 20.8.190€,- Report of Legislative Council, on reasons
-for the Cape General Dealers Act(already preceded by Natal
legislation).

22. Round Table No 14, p. 357; see The Caps Times,17.1.1913 for

the Indian Nationalists' viewpoint when G.K, Gokhale linked
- thelr struggle with the tdle thay should play in the South
. African struggls.

.
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Thus it can be said without exaggeration, that the whole Imperial
concept, indeed Britain's Jjustification for ruling India, was in

Jjeopardy because of whits South Africa's treatment of Indians.



CHAPTER III

INDIAN IMMIGRATION 1914 = 1912

a] Legisiaticn and Negotiation

' The immigration quéstion was one aspect of a two-pronged issug
which the Uhion Government had inherited, the other aspect'being the.
treatment of Indians.already legally residént in South Africa. By
1910 locsl Indien leaders and thé Indian Government all realised that
- the bressure of public opinion (as shown by the 1910 election campaign,
when both Soufh African Party and Unionists campaigned for restriction
tova'varying degree),1 made insistence on an "open door" immigration
" policy unrealistic.2 The avoidance of étatutory discrimination against‘
Asiatic immigrants and the amelioration of conditions for the existing
Indian community were consequently their first priorities. |

While the govermment thersfore sought to draft legislation which

would satisfy the frequently contradiétory demands of the white electorate

and the Imperial Govgrﬂment acting in loco parentié to the Indian
60vernment,vlocal Indian "strategy" in the period 1910 - 1914 was

marked by an apparent acceptance of the.policy underlying the legislation,
accompanied by. continued attempts to mitigate its harsher features. The
gravity with which the British Government viewed‘ these attempts can be

- gauged from the correspondence between the Govermonr-General and the

Union's Prime Minister, referring to the positioh of Indians.

1. The Cape Times, 18.6.1910; Thompson, L., Unification p. 465.

2. Houss of Assembly Debates (H. of A. Debs.) 1910-1911, 19.3.1911,

Second Reading, 1911 Immigrahts Restriction 8111, Smuts,
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The \1911 Cens&ia}evaaled that the total Indian population aof the

Union was 147 791, of whom the great mass (133 031) ware resident in )

=

in the‘O.F.S.3 Further statistics give soms idea of the anatomy of

this community. t was primarily a proletarian society, ggmprising

some 36 238 agricultural labourers (35 677-of whom were in Natal),.
- -

31 339 domestic_workers and 21 861 in_industry (mainly coalmining).-.

i )

Commercial occupations (includ?gg_both_ownership and employment in

tr——

4

shops etc.) absorbed a further 10 307. 127 416 ware under 40, from

which one can extrapolate that the numbers oF.South African-born
Indians were steadily increasing; this inference is in fact confirmed
by the 1921 Census, which indicated that out of a total of 161 252
Indians, 102 323 were born in the Union.5 _ , .

By the first decade of the 20th century, increased Européan disquiet
over the number of Indians in their midst, was being expressed at two

levels. There were those like Patrick Duncan; a leading Unionist, who

had come to the Transveal as a member of Lord Milner's "Kindergarten"

eand was a member of the first Union parliaement, who sought to give

exclusion a moral foundation, consistent with his efforts to acquire

a large white immigrant population. Ouncan argued that if South Africa
did not want to become a West-Indien type settlement with a small, white

aristocracy, it must encourage vigorous settlement.6 Such a policy '

3. - U.G. 32-1912, Genersl Report on the Census 1911.
4, Official Yearbook of the Union No 6 1922.
5. U.G. 40-24, Third Union Census 1921, Part 8, Non-European races.

6. "The Asiatic Question", The State, Feb. 1909.
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!

wouldvjustify the exclusion of Asiatics who cﬁmpeted with whites af

a higher level than Africans, but were incapable of being abscrbed.
“Instinct.aﬁd history told us that if we were going to ﬁork for the
maintenance of European civilisation in Scuth Africa we must not allow
immigration in lerge numbers of é race which could not mix with  the
European race and Qhose sociai ideas and methods.of living Qera
dissimilaru"7 . If & predominantly European population were not the

"ideal, if white settlers were being excluded because of xenophobia or

political expediency, the Asiatic exclusion was unjustified because it

was motivated by goqugﬂpqgjgdice*qn_gzqgg_jgg}o&syl

—— =

‘These last substantially accounted for the attitude of an
articulate anti-Indien lobby which fouﬁa support primarily (but not
solely) in Transvaal Reef towns and among certain sugar planters (whose

backing flowed from the fact that the campaign was directed against the

‘trader class and not the indentured worker). On August 15, 1910, the

Cape Chamber_of..Commerce adopted a resolution which coupled a request
n__/,— A ) o -

for curbs on Asiatic immigration with the adoption'of legislation pro=

hibiting the further issue of Indian trading licenc;E§§. J.A. Neser, M.P.’
for Potchéfstr;om presenfiné.a number of country-wide petitions making
similar requests, expressed éhe pious hope that Asiatiﬁ frugality would

not be copied by Eurppeans.g D.H.W. Wessels (Bechuanaland) R.G. Nichcl=s
son (Waterberg) and P.G. Grobler (Rustenburg) warmed of the adverse

effect Indien traders and farmers would have on the country. Occasionally

however there was more candidness. When Morris Alexander, a Cepe Town

7. - H, of A, Debs. 28.2.1916,-(The Cepe Times repprt)s

8. The Indian Opinion, 28.8.1%910.

9« ' W, of A, Debs. 1910-- 1911, Vol. 4, 28.2.1911; Col. 1455,
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mamber, suggesfed that the granting of‘trade licences should be in the
hands of magistrates and not the local authorities, A. Fawcus (Umlazi)
feQealed th§t competition from Indian traders was very keen, and
suggested that for the House to weaken the white traders® position was
tantamount to betraying its own raca.10 |

| The government's attitude was that the only effective answer to a

" the

most troublescme problem was to prohibit Asiatic immigration;
'imperial Govarnment however presented a majof ocbstacle to the unrestrained
" implementation of this policy. A series of controversies with various
self-governing colonies, including the Transvaal, had resulted in a
modificatioh of traditional British policy allowing unreétricted’
immigration within the Empire, and acknowledgement of the reslisation
that the time Had come for such colonies themselves to decide what
elements they wished included in their population.12 Consequently
the Imperial Government began to accépt immigration acts, for example in
Natal, and later in Australia and New Zealand, which restricted *in
'fact, if not in name, Asiatic immigration at the axpense of the European".13
Neverthelaess as custodian of its Indian subjects' rights; H.M.'s
Government felt that Colonial immigration policy should not cause
embarrassmentito the administration of India, by openly injuring the

self--respect of Indians., The Transvaal Immigration Act's insistence

on registration of all Asiatics (including temporary visitors) irrespective

10.  Ibid. 1912 Vel. 2, 14.5.1912.
1. Ibid. 1910 - 1911 Vol. 1, 13.12.1910. Vote for Immigration and
Asiatic Affairs, Smuts; also 28.2.1911.

.12,  RA. Hyam, Elgin and Churchill at the Colonial Office.

13. ‘Duncan, "The Asiatic Question".
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of status or educationai qualificaticns was a case in point. The kind
of "vexatious catechism from petty officials" assocciated with this

act,14

aroused a réséntment,felt irrefragably by gll shades of Indian
politiéal Opiﬁion, fhereby providiné a dangerous focus of disaffection
in India which seriously.discomforted the British Government,
Thus when the Union Government began to frame uniform immigrétidn

legislation, the Colonial Office asked for details.’  Did the

Ministers intend to deél with imﬁigration as a whole on the lines of

the Cape and Natal Acts (which would be bettér for the Imperial Govermns=
ment's relationship with India)?. Or were.exiéting provincial boundaries
vfb be maintained for immigration purposes, so that movement for example
from.Natal to the Transvaal would be restricted? A suitable model was |
furnished by Australian brecedent which did not oppose.the entrance of
.coloured people as such,.but effectively checked it through the discfetibn
qllowed to immigration officials.

| ‘Lord Crewe channelled these general suggestions into two requests
which would win the approval of théieducatedvlndian whose support the
' British Government needed as India slowly progressed towards self-
gbvernment. He hoped that temporary travel documents would be issued

to "persons of position" and a limited nuﬁber of educated people would

be allowed entry as conceded in principle by Smuts on August 26, 1909.
.Secondly, if fresh provisions for Asiatic domicile in éhe Transvaal were

'made, identity should be established by methods other than fingerprinting

for persons literate in a Europsan language.16

14.  Cd 5746-1, p. 277.

18. _U.7§-1911, 5910-1911, Vol. 2, Correspondence on Draft Immigrants®

Restriction Bill, 1911, Sec. of State to Gov-Gen, 7.10.1910.

 16. U.7 =11, Botha Minute S02A, 20.12.1910, claimed that in the

administration of the 1908 Act, fingerprinting was used only for

uneducated Indians,
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4In their repl} the Minister advised Crewe that they pr6posed as
soon-as possible to repeal Act 2 of 1907 and jntroduce a dictstion test
on the Australian model, similarly administeresd. Up to 12 educated
Indians would be admitted annually with permaneht resident'fights in
any South African proviﬁce, each case to be decided onvits merits.
Transvaal Act 36 of 1908 would continue to be administered in the prévious
"liberal” spirit; as for Natal it was hoﬁed that the administration of ‘
.the existing law would ensure just treatment to all enjoying vested
righfs.17 Aware of the strength of provincial separatism, the
.government felt however that existing provincial boundaries should be
retained in the administration of Asiatics and Immigration Acts. The
fact that this issue of free inter-provincial movement Had not been
raised by the Indians themselveé éppeared the best reason for retaining
- the status quo., | |

In rebly Crewe expressed himéelf well satisfiéd but addedba further
stricture. "Reference to the Asiatics or Indians eo nomine will I
presume be avoided in regulations, Governménf resérving to itself some
‘powar to exempt from the operation of the law, a certain number of

persons, or the Executive without makihg express provision, exercising
18

discrimination in a certain number of cases."
The Botha Government realised that it would have to make concessions
as much in deference to local Asiatic susceptibilities as in the cause

of Imperial solidarity. Though the cabinet was anxious to reach

17. U.7-11, Telegram from Gov-Gen. Lord Gladstone, 12.11.1910 en=
closing Ministers' Minute 15/63; Also Gov-Gen. to Sec. of State,
16.1.1911 enclosing Minute S02A. |

18,  Cd 5579, p. 4, Crewe to Gov=Gen, 7.11.1910.
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finality, its maiﬁ concern however was that the arrangéments should

not "as has so often happened in this vexed Indian question in the past,
become a fresh starting point for new demands in the future".19 This
seened possible_as tha Satvagraha campaign which Had grumbled on since
1908 experienced an acceleration in Octocber 1910 with G&ndﬁifs arrivael
and the return to thé Transvaal of a number of Indians deported two
years earlier, whornow.claimed domi#iliary z‘ights,gO The cempaign

was receiving publicity abroad; ° Leo Tolstoy,'the Russian novelist
vhose creed of tolstovstvo was based on the concept of non-resistance,
in a letter written on September 7, just before his death, paid tribute
to the Transvaal resiétance. It was, he beliéved "the most essential
w@rk, tﬁe moét_impértant of all the work now being done in the world. ...
- However insignificant is the number of your people who are passive
_resiétérs, and in Russia of those who refuse to serve in the army, these
~and the others can boldly say that God is with '_chem".21

. The recurring circle of deportation and illegal return had to be

' 5r0ken. Thus on December 20, 1910 the Union Government accepted the
vBritiéh propésals, ahd during the 1910 -~ 11 recess an immigfafion.bill

wés drafted whose primary objective was to end the struggle in the

Transvaeal, by meeting Indian demands for the removal of statutory

9.  Cd. 5579! Correspondence respecting a bill to regulate immis

gration, p. 8.
20. The Cape Times, 15.12.1910, Letter from H.S.L. Polak, a leading

white Satyagraha, denying Smuts's assertion in'parliament (H. of A.

Debs ; Vol. 1, 13.12.1910, Col. 772) that Asiatics were deliberate=

ly obstructing the immigration laws by introducing Indians not
entitled to enter the country.

21. The Cape Times, 18.11.1910,.
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diSCrimination.22 At the same time in deference to white.public
opinion which in its most extremé form damandéd total exclusion of

| Asiatics, fdture'immigretion and inter-provincial movement were to be
restricted. |

The bill's salient features were conveyed to the new Secretary of -
State, Lewis Harcourt on January 16, 1911.23 Certain features which
the Colonial Office queried werse revised, and publicétign of the bill
- was postponed until February 18, 1911.

On February 15, Harcourt cabled his comments on the revised bill
together with the India OFfice's objections to the extension to the
Union as a whole, ﬁf the Transvaal policy of *practically complete
exclusion®, This latter would prejudice the position of Natal and Cape
Indians who could enter under the existing Colonial laws provided
they passed the education test.24 The Prime Minister's replies indiceted
the difficulties inherent in simultanequsly-ffaming a uniform poliqy
and refaining existing differences. The bill, Louis Botha explained,
"in answer to the Secretary of State's main objection, was not intended
to epply to persons'domiciled or legally resident, whose vested rights
(in the case of Asiatics) were regulated by other laws. In drafting

the measure, however, it had been found impossible to exempt such

persons except in differential terms; consequently Australian precedent

22. H. of A, Debs. 1910-11, Vol. 1, Debate of 2nd Reading Immigrants
Restriction Bill, 13.3.1911, Smuts. |

23. Cd. 6283, Further Correspondence re Immigration Bill, Botha to

24, U.7 -11; L. Harcourt to Gov-Gen. No 10, 15.2.1911; No 11,

15.2.1911, p. 10,



was followed, and residence and domicile omittadg25

The Immigrants Restriction Billlwas read a'first time on March 2,
1911;26 its primary a:’Lmz'7 was to end.the Asiatic struggls particularl?
in the Transvaal. To remove the objections of Transvaal ASiaticé to
statutory discriminatioh, while at the same time barring further
immigration, Smuts (who as Minister of the Interior introduced the bill)
'raccepted the principle of exclusion by thé_ImmigratiDn Department through
a differentially epplied education test as had been done in the |
Australian Commonwealth Immigration Act of 1501, amended in 1905..

In the light of his attitude (noted above) Smuts must have Found
this an objecticnable subterfuge. But the British Government was-
exerting pressure, particularly as the Indian assurance that there
would be no objection to administrative differentiation, however rigidly
epplied - as long as a.limited number of doctars and ministers were
admitted ~ seemed to offer the possibility of a finel settlement. The
28

Union Govermment was anxious to pass the Bill in the 1911 session,

and faute de mieux the arrangement was accepted.

In its preliminary the Bill provided for the establishment of an

Immigration Department under the control cf the Minister of the lnterior,

25. Ibid. Minutes 185 and 186, 21.2.1911.

26. A.B.11-11; Bill to Consolidate and Amend Immigration Legislation.

' 27.  Cd. 6283, L. Botha to Gov-Gen. 25.4.1911. On the same date
whéﬁ Smuts withdrew the bill he claimed the achievemaent of uniform
_immiQration legislation was é concomitant aim,

28. H. of .A, Debs.1910-11, Vol. 1, 2.3.1911, Smuts stated it was

regarded as "essential” to pass the bill that session.
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maintained by moneys voted by parliament. Chapter I, Section 4 dealt
‘with prohibited immigratioﬁ. Under sub-section (a) entry was forbidden
to *Yany perscn who when an immigration officér d;ctates to him not less
than fifty words in the language selected by such an officer, fails to
write out those words invthat lénguage to the satisfaction of tHat
officer". Sections 4 (b) to (g) listed prohibition on further grounds -
economic, criminal, health and moral. Section 5 listed those who were
not to be ﬁrohibited, including Africans from Portuguese territories
coming to work on the mines, whose entry was safeguarded under existing
Conventions. Section 6 stipulated penalties for, and arrangements to
remove prohibited immigrants.who entered illégally. The provisions of

Section 6 were to apply mutatis mutandis to persons domiciled in one

. province who unlawfully entered another from which they were excluded
according to the provisions of théllaw in faorce at that time, Section
8 restrained a prohibited immigrant from obtaining a trading licence, or
freehold and leésehold interest in laﬁd; Section 9 (i) allowed for
a suspected prohibited immigrant to be arrested without a warrant by an
immigratioh or policé officer and brought as soon as possible before'a
magisgrate. | | |
Chapter 11 deait with sbecial powers fof preventing entry and for
dealing with prohibited immigrants at ports of entry.. Chapter III covered
procedure to'be followed when an immigrant who was not probibited entéred
" the Unibn. Section 22 provided for the removal of aliens convicted of
offences such as illicit gold or diamond buying. Section 25 (2) dealt
with the issue by the Minister of permits to return;to persons with
" residence rights who had been temporqrily absent; and Section.27 listed

_penalties for contravention of the bill's provisions,
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Schedule I listed the colonial legislation whibh was_rebealed
under. this measure. As #his duplicates the legiSlation repealed by
Schedule II of the 1913 bill which becamé'law, these colenial acts
will be detailed below. The bill's second schedule listed the laws of
the varidus provinces under which offenders could be removed from the
Union or a particular province.

Circumstances had resulted in the over-hasty framing of a weak
and unsatisfactory measure which tried, asASmuts admitted, to solve two
different problems -.white and colﬁured immigration - using one solution.
Patrick Duncan, with his usual percipience, notad its main danger{ if
the legislation were designed to exclude Asiatics differsntislly then
it could "not be too particular as to thevamount of power it gave to the
Immigration OFFicer".ao Several members expressed the fear that the
differential education test mightbbe used against Europeans; while:
F.P. Creswell, a leading Labourite, raised the poséibilit} of the Act

’being‘used by the Unionist Opposition‘if it became the government, to
import cheap contract labour instead of a "good cléss" of immigrant.

Converéély the bill was criticised by some members For.its failure
to deal firmly enough with Indian immigration. The O.F.S. membersiall
deprecated the fact that the entry of educated Asiatics into their
province constituted an interference with the solemn agreement made at
Union that the 0,F.S. immigration law would be 1eft intact. SeQeral

' Transvéal members felt the Imperial Govermment should be informed that

no Asiatics at all were wanted. And Sir Henry Juta made a nice point

29. H. of A. Debs. 1910-11, Vol. 1, 13.3.7911, Second Reading

dEbateo

- 30. . Ibid. Col. 1764,
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he asserted that as the British Governmsnt had et Union allowed
colour discrimination over political rights, the South African mirtdigtry
were now entitled to diffaerentiate cnﬂimmigration.

But as the bill extended the Transvaal law of exclusion to the
whole of Scuth Africa, the greatest opposition care from the Indians
themselves.31 Towards the end of March Gandhi, who was directing the
Indian cempaeign, arrived in Cape Town to protest befora the bill becams
law, in accordence with his belief that "once & law is enacted many
difficulties szt be encountered before it can be reversed. 1t is only
when public opiﬁion is highly educated that the lews in force in &
country can be repealad“.32 . A number of petitions were presented to
parliament by Indian crganisaticns., The British Indian Associetion of
the Transvaal requssfed that the bill be amended, so as to leave no
uncertainty concerning the rights of educated Indians who had passed
the educaticn test, to enter and remain in the Transveal and other
provinces; without being subjected to the registration laws of the
different pravinces.33 The Natal Indian Congress and the Cclonial-
born Indian Associafion 0? Qurben asked for an amendment to sfford
greater facilities for movement cof /stiat::i.css.'34 The Cape British Indian

Union which comprised a number of local Asietic socisties thaet had

31, Central Archives, P.M. 1/1/201, 33/4, 5.4.1911,acknowledging

receipt of Bov=Gen. Minute 15/134 of 4.4.19%1.

32, Satyagraha, p. 88,
33. H, of A. Debs. 1940D-11, Vol. 4, 15.3.1911, Col. 1814 presented

by P. Duncan #.P, for Ferdsburg which had a large Asiatic

population,
3. Ibid, Col. 1852 presented by Sir D. Hunter rspresenting Durban

Central.
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Joined together when the draft bill wes published, to protect their
“political® and “civich rightsUSS added to the Transvesl petition the
request “that the protection for the families as now exists under the

36 . -This point wes ampli=

Transveal laws may be gmbodied in the bill®,
fied in a petition sent by the Natal Indien Congress to the Sacretary

of State;37 ‘whareas existing Natal immigration legislaticn defined the
length of residence in Natal constituting comicile; the 1911 bill had

no definite provision, A further complaint was that the number of
educated Indians (about twslve per annum) who would be allowed entry
would be wholly inadeguate for the needs of the total Indian population.

- Indian dissatisfaction combined with Orange Free State intransigence
bﬁried the bill. T7The firm opposition, expressed in parliament, to any
Indians entering that province was repeated in the Provincial Council
which passed a strong resalufion rejecting a modification of any 0.F.S.
law against Asiatics.38 Caonsequently the Indian co&munity declared
its intention of continuing its aegitation *in order to secure that all
éducated Asiatics asdmitted in terms thereof should enjoy the samas
freedom in the Drahga Free State as was contemplated that they should
enjoy in all other provinces aof ths Unicm".39

J.B.M. Hartzog was proving a potential focus of the disaffection which
was felt in ?he Free State towerds an S.A.P. Government, and Botha could

not afford to offend that province's susceptibllities; further the

possibility of renewed Indian agitation defeated the whéle object of the

38, The Cape Times, 10.3.1911.

35, H, of A, Debs. 1910=11, Vol. 1; 165.3.1911, J.¥W. Jagger presenta

ing their petition.

37 Cd. 6283, 28.4.1911.
38. Ibid. Botha to Cov-Gen. 25.4.1911.

398 E&EC pﬁ 20
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Bilig An attempt @as therefore made to introduce an alternative bill
applicable only to the Transvaal; but this hed to be dropped hecauéa
of constitutional difficulties.

Tﬁe Imperial impligation5.0F the Asiatic question were to be
discussed at the Imperial Conference in May 1911 which Botha was due
to attend. . He had to go freed from the incubus of an unremitting
-Satyegraha campaign, and with seme promise in his pocket of meeting
Indian grievances. Consequently, and in spite of the severe strain
placed on government unity,ao it was decided to draft new and more
"durabie" legislation during the recess; but this was made contingent
upoh the suspension of the §at¥agraha r.:tamp.'safl.gﬂ..4'1

The ensuing ﬁegotiations between Smuts and Gaendhl were designed
to find a compromise between the Indian irreducible minimum and the
government®s determined maximum, On April 22 Gandhi outlined the
proposed future legislaticon which Indians would require to susbénd the
cBmpaign.42 Un the same day Smuts accepted the Indian proposals. He
promised at the following session to repeal Act 2 of 1907 subject to
the raservation of fhe rights of minor children in terms of a judgment
given in the Chatabhai case;43 In devising new legislation, Asiatic
immigration was to have statutory squality with European, subject to

differential administrative treatment, and the vested provinciel rights

40, Merriman Pepers, G.2. Munnik to JoX. Merriman 29.10.1992. Only

party laoyelty, hs clzimed, prevented an “outbreek" when Smuts
“gave way to pressure from England”,

41, Cd. 6283, Copies of letters in Trensvaal Leadsr 27.4.1314%;

Smuts'®s privete secrstary, E.F. Lane to Gandhi 21.4.9911.

42,  Ibid. p. 4.
43, Cd. 6283, Lare to Gandhi 22.4.191%; Td. 6037, Correspendence

relating ta the Position of British Indians,




of-British Indiens were to be meintained. Thus the colour bar of the
GoFoSn end Transvaal immigration legislation would nct be written into
the new legislation but the administrative disability would remain,
Domiciled Asiatics would be allowed to travel unrestricted in those
pfovinces of the Union which allowed this, but would not be permitted to enter
or trade in the 0.F.5, Power would be taken in the new law to register
gatyagrahis, whb were entitled to registration but had failed to do so
because of the passive resistance campaign. Power would slso bz taken
to regularise the issue of>temporary certificates to the five or six
educated Batyagrahis presently in the Transvaal but not registerable
under existing Asiatic legislation. The certificates would allow them
to remain in the Transvaal peﬁding legislation, and be deemed the
Asiatic immigrants allowed entry for the current year. Fimally Smuts
was prepared to recommend the discharge uf the resisters still in gecl
if Gandhi promised the suspension of the movement. The object was to
inform the Imperial Governmant "that the leaders of the Indian community
intended to co-operate with the govermment with a view to arriving at
a definite solution’of the questicn".44

Theoretiéally the negotiations meant all things to both sides.
Practically Smuts had the edge on Gandhi. He had retained the power
to exclude Asiatics though without’tha statutory legitimaticn he would
have preferred but which he had already conceded in the extinct 1911
bill. In return he had made concessions which mattered more to tha
Indians than the governﬁ\ente Conversely, in Gandhi's view, de jure

equality smogthed-the possibility of a de facto one later.

a4, Cd. 6283, p. 4, Lane to Gandhi 22.4.1911.
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On April 27 some 500 Indiens met at the Hamedié Hall, Johannesburg,
to discuss the correspondence and decide whether the.ﬁiﬁiﬁﬁﬂéﬁﬁ campaign
should be suspended. The meeting, which lasted about fﬁur hours, weas
marked>by_some acrimoniocus discussion.45 It wes finally resolved that
- “the proposal and ecceptance embodied in the correspandence between |
General Smuts and Mr Gandhi; and published in the press; be accepted
s a provisiornsal settlement conditionally upon tha pledges embodied in
Gen& [sic/ Smuts's letter of April 22, 1911 being carried inte offect”,
A one-year pclitical truﬁe was therefors agrzasd éng The Chinese too,
accepted the provisional settlement but with reservations arising out
of their own special difficulties.

The provisional settlement did not touch on grievances concerning
the rights of domiciled Indians; particularly those in the Transvesal.
The restriction in Law 3 of 1885 an Asiatic landholding cutside the
locations and bazemars had for somevyears bgen evaded by creqting trusts.
in which Europsans took trensfer that waes paid by Asiastics. This loophols
could however he clqsad at any time by the strict enforcement of the
Gold Law and Townships Act of 1908 which pronibited Indisn trading within
mining areas. The petitioné of diverse Chambers of Commerce praying an
more stringent réstricticns in the granting of licences to Indians hung
like the sword of Damoéies over these traders. And avery Indian in his
daily life was subjected to some form of humilisation and perscnal in=
dignity.

Consequently the provisional settlement was assented to by the [

45, Cd. 6283, The Rand Daily Mail report, 28.4.1911.
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majority of Indians in the Eelief that acceptence of a near-total
prohibiticn on immigration would ensure the maintenance of the existing
community®s vested rights and a steady &meliarétign‘in the Indian“s
situation as a permanent element in the South Africaen naticm.ﬂ6 Doubt
as to the validity of this expectatien caused a rift between Gandhi's
supporters (the Natal Indian Congress and the British. Indian Association)
and the Colonial-born Indian Association which wanted toc ensure freém
dom of inter-provincial movement for locelly born Indians.47 Even
Gandhi*s supporters had their misgivings. Ths Natal Indian Congress,
fearing & possible diminution of their_rights under the riext Immigratien
Bili, asked the Imperial Government to watch such legislation closely
with a view to preserving such rights, especially those of the wives
and minor children of domiciled Indians; ond recommended that the new
legislation clearly define domicile.48 (igé Cape gﬁgtish Indian Unic:nﬂ9
asked that the arrival of the Union delegates at the Imperial Conference
be u5ed to discuss issues the Cepe Indiaﬁs wanted settled. Like the

Natel Indians, they feared that thz future admission only of nighly

46. Cd. 7111, Correspondence relating to the Immigrants Regulation

Act and other matters affecting Asiatics in South Africa,

A.M. Cachalia, Chairman of OBritish Indian Association, Jhb. to

Sec. of Interior, 12.9.1913.

47, Pachel,; The History of the "Indian Opiniocn®,
a8, Cd. 6283, Petition of the Natal Indian Congress to Secretary of,
State, 28.4.1911.

a9, Ibid. 3.5.1911.
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educated persons might impinge on their existing right ta.bring in

a limited number of ¢1érks>with a knowledge of Indian lenguages and '
English. They asked for the extension of tha period‘allowed under tha
Cape Immigration Act for domiciled Indians to e absent without losing
return rights; and suggested the appointment of an Immigration Board
to deal with individuals who should be allowed appeal to a competent

court and not simply subjected to ministerial discretiég;

b) The end of Indien indentured immigration

Tha events outlined above concerned the relationship between white
South Africa and the Indian commercial community primarily; initially
indentured Indians were relevant as far as immigration was concermned,
only where they had achieved the status of "free" Indiané with
domiciliary rights.

These were increasinély acquired with the effluxion of time. As
Merriman pointed out, while objections were being exﬁressed to Indian
“immigration in one part of the Union thousands were being imported in
anothernso“ Thers is no doubt that the Natel planters simply wanted
a reliable labour force and had never intended that indentured Indiens
should become colonists. But as noted before, because the provisions of
the original indentures had allowed for their retu£n to India or
their settlement in.Natal under the existing coloniacl laws after one
period of re\--indentur‘e,s1 insvitably most became settlers.

The govermment of India had long regarded the treatment of both

inderitured labourers and the “passenger" Indians as components of its

J. H. of A, Debs, 1910-11, Vol. 1, 28.2.1911.

51. Bradlow, E., “"Indentured Indians in Natal", S.ALH.J, 2,
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indivisible obligation tc protect a politicaelly impotent group in
South Africa. [&; single issue aroused such emotion in India as the
differential treatment of Indisns in the Union, end no issus was as
embarrassing to the Imperial Government in its ehcﬁuntars with incressing=
ly militént Indien naticnalism Consequently when G.K. Gokhale,
representing the unofficiel members of tha Bmmbay Legislature on the
Viceroy's Councll,; woved in the Council on February 25, 191052 that
the Viceroy be empowered to prohibit the recruitment of indentqred
workers as a ripusta to the treatment of Indian traders in Natal, he
waé supported by the Indian‘members of the Council, as well as the
official and unofficial‘English member's..S:3 |

The passing of Natal Act 22 of 4905 allowing Indian_traders the
right of appeal to the Supreme Court over the réfusal.uFAtrading licences,
obtained en extension of ths indenturs system for a Turther year. OCn
January 3, 1911 however it was anngunced &t the first meeting of the
Indian Legislative Council that in April the government of India would
issue a notice prohibiting indentured immigration into Natel from July 1.
This was the direct result of tHe growing genesral diVergence hetween
the European aqd Indian vie@pcints in South Africa, and more specifically
of the refusal to give indentured Indians a guarantee that thay would

be acceptable as permanent citizens after the expiry of their indenturss.

- B2. The Cape Times, 18.3.1910.

53. One of Gaokhale's most articulate supporters was Valentine Chirol,
foreign editor of The Times,
54, Central Archives, P.M. 1/1/61, 12.1.1911, Botha ta C.0°G.

Bubbirng, Minister without Portfolic, 14.1.1911,
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While the dacision had the apgraQal af the Imperial Government; it
was received with mixed feelings in South Africe. Cne school of thought
bélieved the indenture system was doowed an}way now that South Africa
was united, and that tha Indian Government®s sciion relisved Botha of
taking e decisicn to prohibit indentursd immigration, which might have
antagonised Natal.55 ’in Natal, where public opinlon was just as keen
as in the rest of South Africa to get rid of Asiatics, consternaticn
nevertheless prevailed among those who depended on this form of labcur.SS
The prohibition came at a singularly bad time from the planters? views
point, for good crops in India were mi;itating against the racruitmené
of ﬁhe 16 000 Indians required that yeer in Nata1057 Moreover there
waé a last~minute.braﬁkdawn in recruiting in ths Cslcutta district and
the Indian Government refused to grant an extension of time;58 tha
"crcwning blow camé when 475 Celcutta coolies intended for Natel were

(o] : '
diverted to Fiji.su On July 21, 1911 the last batch of indsntured
labourers arrived, comprising 462 perscrns. In spite of the planters
having used avery expedient to stimulate recruitmant, less than 2500
vorkers ceme for the current season.

The drain of African iabour to the gold mings meant there was no

alternative, indigenous labour supply for Natal industries, sspecially

sugar and coal, which employed large numbers of indentured workers.

55, See The Times 5.1.1911, report of theilr correspondent in South
Africa. ‘

56, The Cape Times, 5.1.1911.

57. ~H, of A, Debs° 1910—11; Vol. 1, 6.4.191%, Col. 236G, Minister of

the Interier.

58, The Cape Times, 27.6.1919.

59, Central Archives, P.M. 1/1/61, 12.1.1911, Ssc. of State to

GDV—G'&T!. 3006019’:“!0
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Over 14 000 wére employe& in the suger industry; 3000 in the cellieries
where they comprisad 40% of the coloufed labour Fmrce;ﬁo and 2258 an
the Natal Hailways,61 On January 10, a private gathering of coastal
planters askec the Miniétry urgently’to request the Indian Government

to extend the time limi‘i:,,b2

and a Natal delegation was sent to India to
ask for reconsideration of the step taken.ﬁ:3 The Indian Government
however adamently refused to bé moved. On June 27, 1911 a deputation
from the Indian Imigration Trust Boafd (whosm main task was the recruit=
ment of indentured labour) met Smuts, who promised that an alternative
African labour force would be Founde64 The following week it was
reportzd from Durban that Africans from Nyasaland {present day Malawi)
end neighbouring territories would be brought in as & substiﬁute for
AIndians.ss The Union Government howevér was in a difficult position

for it did not want increased African_immigr‘ation;65 in any event the

Imperial Government was opposed to the importation of Nyasa lebour which

—

it believed shculd be used to develop its own cmuntry,S/

60. The Cape Times; 12.1.1911.

61. H. of A. Debs. 9912, Vol. 2, 26.3,1912, figure supnlied by

Minister of Railways.
62. Central Archives, P.M. 1/4/64%, Indian Immigration Trust Board
to C.0.°G Gubbins, 12.1.1911.

63. Central Archives, P.M. 1/1/61,'petition from Natal sugar planters,

6.2.1911; The Capc Times, 27.11.1313.

64, Pachai, History of the "Indian Opinion®,
65. The Cape Times, £.7. 1911,
66. Ibid. 5.9.1911.

67. Ibid. 23.8,1911.
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To investigate the effect on the lsbour situatiorn of the Indign
stoppage Henry Burton, Minister of Native Affairs, [wha believed firmly
in the advantages of white unskilled labour) went on a tour of Natal
towards the end of August. His meeting on August 22 with employers'of
indentured labour was acrimoniousu His assertion that "we are &
community of plenters with all their sxcellencies and I am bound to say
their limitations. This reliance on native labour for everything is
holding us back",68 was met with the counter accusation that the
government?s attitude was “cars nothing" and “do nothing".69 Nor did
the employers react favourably to his sﬁgggsticn, that with sugar selling
£19 a ton, the industry could afford to pay & living wage to white labour.
An gpportunity to increase the white population carried less weight with
them than the fact that this would meke their product uncompetitive
against.other sugar producers who sglso used cheap coloured labour,

There were in Natal at the end of 4912, 4114 272 Indians who had
entered under indenture‘or were children of such wurkers.70 The
labour scarclty following the Indian stoppage led to a rise in wages,
sure sign of the emﬁloyefs' gagermess to retain their existing leabour
force., This accoﬁnted for the largs increase in the number of Indiens
who remained in Natal, many as free lgbour. Numbers retuming te India
fell from 35g37ﬁ of the total who completed their indentyres in 4508
to 7 in 1912; the percentage of reindentureds rose from 47% in 1906

ta 95% in 912,71 These figures were reflected in the Estimates of

68. Ibid. 23.8.1911.
69. Ibid. 24.8.1911 quoting The Natal Mercury.
70. U.Gs 34-1914, Beport of the Tuberculosis ammissiuﬁ; alsa

Bradlow, “Indentured Indians".

71, Bradlow, “Indentursd Indiens®,
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the Department of the Intericr. For the year 1912 =1943 the usual
ennual figure of £1000 voted for the repatriaticn of free and destitute
Indians was halvadg72 While there was a continual reduction in the
number of indentureds, cases of reindenture continued until, under
Section 7 of Act No 15 of 1931, no furtﬁer reindentures were permitted,73
The long-term effect of the Indian Government®s prohibition was
to end large scale immigration into South Africe and stabilise the
existing population‘of indentured workers and their children intc a

group of permanent Indian settlers with domiciliary rights, whose numbefs

increased by natural growth,

¢} The 1912 Immigrants Restrictiocn Bill

”

During the resess a second aglempt was made by Smuts to frame a
blanket immigration law,'74 which would be effective in restricting
free Indian immigration without embarraessing the British Government end
which would not be subject tu the charge that it kept out suiteble
white settlers.

At the 1919 Imperial Conference an attempt had been made td lessen

72. U.B., 1 and 46=1912, Estimates of the Exsenditure for 1913.
73. U.G. 2632, 22/C and A.B, 1931=32.
74, Central Archives, P.M. 1/4/203, 93/10/11, 17.10.1911 referred

to Gov-Gen. Min. 15/197 of 14.10.1911 re the draft bill. There=
after the Gov-Gen. despetched several minutes (15/218 of 21.11.1911,
18/221 of 22.11.1911, 15/234 of 18.12.1911, 15/235 of 20.12.1911)

on the same topic.
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the divergenca between the Dominion and British Governments® viewpoints,
Whereas the latter’s difficulties arose wholly out of the political |
situation in India, those of the Dominioms concerned issues (particulars
ly the cuestion of coloured immigration) which were of importance on
their own soil. This gave rise to a tendency on the part of the Home
GoVernment, freely admitted by the new Sscretary of State for India,
Lord Crewé, to underrate the Dominion problem, because Britain at that
time hed little coloured immigraticn. Indian immigration it must be
repeated was opposed by all the Dominion Governmenés on two Qrounds,
both of which offended Indien susceptibilities. Firstly itvhad floaded
'their labour markets with a labour force, which because of its lower
living standards and easy availability, was paid a lower wage (é
reversal of the traditional economic theory that wages and velue of
wak perfcrmed were élcsely r*eléted)o The second basis for exclusion
was the less palatable but equally definite fact of a cruds prejudice
against Indians per se.

(Egr the British Government the problem was the equation of two
indisputable but contradictory theories. It recognised the right of
all the King's subjects tovtravel and settie in the Empire; yet
simultaneously it recognised the right of the self-goverming Reminiens
to decide who should bz admitted as citizens,75 Thus what had for
some yzars been implicitly accepted was done so overtly at the 1911
Conference; "that the Dominicns shall not admit as permanent residents

people whose mode of life is inconsistent with their own political and

soclal ideai%zfgé

75. Cd. 5745, Imperial Conference 4511, Crewe 19.6.1911.

76, Cd. 5746-1, Imperial Conference 1211, p. 277,
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By 1911 the léaders of the gﬁgﬁgé movement were exploiting this
basic weskness of the Pax Britannica by ouerying the value of the
British connection if it could not alleviate Indian sufferings in
- other parts of the Empire. Faced with this ihpasse the Imperial

Governmenf was forced to act gs arbiter in quarrels betwesn the Dominions 7
and aﬁ India moving towards self-government; this accounts for the
subterfuges adopted as policy. Urable to prohibit self-=-governing
Dominions from passing restrictive legislation and egqually unable.to
sanction such legislétion the British Government could only adjure the
Dominions to implement severe laws sympathetically in ths hope of
eliﬁinating Fr‘ic';tion7pointsu

In South Africa, because of the éxisting éheap lebour force, the
question as F.5. Malen admitted to the.Ccﬁference was primarily a

‘racial one.77 The Eurnpean population including its leaders, regarded -
its survival as & separate entity as essential for the Tuture well-
being of the whole population. Asigtic immigration added a further
ingredisent to the colour "problem" endangering this survival; its
restriction was therefore a matter of self preservation; a premise
which defied rational arguﬁent.

Smuts's second Immigranté Restriction Bill introduced on January 30,
1912, was designed to allay these white fears of submergesnce under a
tidal wavé of Asiatic immigration,78 Like thae 1911 bill which it
amgnded, the new measure was intended to exciude Asiatics administra=

tively, so as to avoid the enomzly the Imperial Government would not

77. Cd. 5745, 19.6.1911.

78. Introduced ss A0 2-12.

*
e
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éanction, of one Dominion expressly fofbidding fhe entry.of other British
Vsubjects by stétutory measures.
. The government therefore again tried to framé a blanket bill which

purported to foster white immigration whereas its main intention was '
to exclude Asiatics.79 To meet the criticism levelled against the
v 1911‘bill, that in attempting to achieve this the Minister had surrendere
ed control to the Immigration Department, Section 3 (3) empowered the
Gﬁvernon—General to appoint immigration boards at any port to adviss
the Minister. These were in no way appeal bodies. Definitions of
“prohibitad immigrants" in Section 4.were similar to those in the 1911
bili including the Australian-type education test. Stated baldiy this
meant thaf if the immigrant were thought suitable the test would be
" put in & language he knew and there would be no difficulty in his enter=
“ing the country. The Tuberculosis Commission, which met in June 1912
while the bill'was being debated in parliament and was asked to report
‘on the effect immigration might have on the spread of the disease,
recommended that a new sub-clause be added to Section 4. In it tuber=
culosis in the infectious stage was to be specifically mentioned as
grounds for exclusion in moét cases. |

Section 7 dealt with inter-provincial movement and was intended
'specificallx to keep out, by the differential application of an education
test, Asiatics seeking to enter the 0.F.5. GSection 5§, however, defining

those who were not prohibited immigrents, appeared either to offer the

‘B. Hn Df A. Debs. 30.5.1912, CDl. 3093, SMUtS- )

80. U.G. 42~1912, Tuberculasis Commiséion. First Report; &slso

u.G. 34;1914, Report of the Tﬁberculosis Commission,
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possibility of epplying the education test to Europeans or ﬁf intro=
ducing ths statutory discrimination against Asiatiﬁs, which had bsen
avoided in the previous section. Thus under various sub—élauses-in

Section 5, anyane bcrn in Scuth Africa, or domiciled and entitled to

reside in the Union - and his wife and minor children -~ was deémad not

to he a prohibited immigrant either intc the c0un£ry as a whols or é

perticular province; but this provisien was made subject to Section 7.
Section 28 (i) comprised the prﬁmise to Gandhi. A person admittéd
into tﬁe Union after passing the dictation test in Section 4 (a) of
the pfesent hill, was not to be subject to Tfansvaal Act 356 of 1908,
O.F;S. misgivings wefe mgt by Séction_28‘(2). Any person, subject to
éxclusion under Chapter XXXIII of the O.F.S. law book, who had-enteréd
the Union by passing the education test and was entitled to move from
one province to another would still be subject to the provisions of>the
0.F.S. law.

Thus the bill would permit entry to a small number of educated

Asiatics but an unwanted influx would not be possible. As for inter.

" provinciel movement, this limited number of Asiatic immigrants would be

allowed to settle anywhere,Aincluding the O.F.S. subject to restrictions

in that province of their trading, farming and landholding rights. An

.abrogation of an existing right howevar,'was the prohibition on entry

into the Free State of Asiatics already domiciled in the Union.
Criticism of the measure by local Indian organisations followed

swiftly, based on similar arguments to thoss used against the previous

81

bill. Gandhi soon queried whether the méasure implemented

81. Central Archives, P.M. 1/1/101, 20/8/12, resolution, Natal

Indian'Congress 4.2.19123- petition to parliament from Cape

British Indian Union 5.2.1912; Pachai, History of the "Indian

Opinion®, p. 57.
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the provisional agreement and raised the spectre of a renewed passive
‘resistance ceampaign. "“So long as the Transvazsl persists in treating
Asiatics as prohibited immigrants because they aré Asiatic*, he mains
tained, *so long will the struggle continue," Once this bar was
removed, the Satyagrahis would be satisfied.82

Tﬁe dangers implicit in the situation, the Governor-General noted,
plaéed *a purden on the Indian Government and the British Government
ouf ﬁf all proportion to what after all [i§7 a 1imitedAarea of difficulty
here". I most sincerely hobe thérefore," he added in this communication )
to the érime Minister, "that you will this sessicn put an end to this

83 Like the Indian leaders

profraqted and irritating embarrassment,”
in South Af‘rica, the British Govermnment waes particularly apprehensivé

- af thé unlimited powers still grented to immigretion officers over
-quastions affecting the vested rights of Indians already established
in.South Africa, and felt such decisiﬁns should be open to judicial
_'review.84 vThree.months later, whiie the bill was being debatad in the
Assembly, the Colonial Office wasvinformed that fhe Minister intended
to insert a clause permitting domiciled individuals to appeal to a
superiof court "against any’decision or action of the Minister or of

' 85

an immigration officer under this Act¥,

Though the Second Reading had been announced for February 8, it

‘ 82. -The Cape Times, 2.4.1912.

e3. Central Archives, P.M. 1/1/101, P.M. 20/8/12, handwritten
note, 29.5.1912.
84, Cd. 6283, Harcourt to Gov-Gsn. 13.3.1912.

- 85, Ibid. Gov-Ben. to Sec. of State, 12.6.1912.
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did not stert (ostensibly bocause the government was awaiting the
.Tuberculosis Commission's Report)a6 until May 30, when "the House was
utterly jaded by over 100 sittings end the prospect of'passing'so
cootentiousva messure was quite hopeless".e7 The government, on its
own admission, met with "oot opposition®" and could meke no pr0gress.88
As in 1911, opposition came from two contradictory quarters. Thers
were those, led by the 0.F.S5. members who felt ths legislation did not
go far enough against Aslatics; there were those like the Lsbour
members and Morris Alexander (thé,latter primed by various Jewish
'organisations in Cope Town)89 vho objected primarily to the effect
the bill would have oh white immigration.

'THOugh Alexander, spearheading the attack, admitted this was a
~ better measure than the 1911 one, he denounced it as "the negation of
all law and tﬁe deification of bureaucracy and the govérnment", in
'which the imoigration officer appeared as judge, prosecutor and deport;
iog officer.go.' The Advisory Boards wers useless. The immigration
'official, not the Minioter, would decide the language of the test, which
would not necessarily be e& European one as stipulateo in the Australisn:

model; this could jeopardise for example the position of Yiddish—

i

86. H, of A. Debs. 30.5.1912, Smuts,

87. The Cape Times, 19.6.1912; H, of A. Debs. 1912, Vol. 2, 30.5.1912,

.vJ.X. Verriman, W.B. Berry,'H. Juta and W.B. Madeley complained
over the bill®s timing. |
_88. Cd. 6283, Gov-Gen. to Sec., of State, 24.6.1912."
89. | Central Archives, P.M., 1/4/10%, 20/8/12. encl. B. Schwartz (later
Bertha Solomon, %.P.) to Prime Minister, 15.2.1912.

90. H, of A. Debs. 1912, Vol. 2, 30.5.1912, Col. 3098.
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speaking immigrants, specifically prqvided for in the Cape and Transvaal

legisiation@ Unlike Australies, wheres a man once admitted could move

fréely from state to state; ih South Africa hes would only be able fo

move from one province to another with the immigraticn offilcer's pérm

mission, Séction 7 tried to do thevimpossible by embadying administra=

tivé diversity and legislative uniformity, Finally es the nub of

his opposition to the bill, Alexander rightly noted that with the end

of indentured immigration, Asiatic immigretion as é whole would all

but disappear. Consequently it'wés mora important to consolidate exist=

ing colonial legislation into a lew which would protect Eurcpean immigrants.,
l.The L.abour Pafty attack, led by H,W. Sempson end W.B,., ladeley, two

Reaf members, concentrated on Labourts traditional opposition to the |

cantract labogr system, This was perpetuated in Section § (g) of the

bill whicH incorporated Section 4 of the 1906 Caepe Act and permitted

the entry of white workers on contract, for “adequate" wages énd a

"reasonable” time, nelther of‘which had ever been_defined in South Africa.

.The‘system was regarded as more of a threat than the immigraticn of

Asiatic traders, on the grounds that it imported blackleg labour designed

to undercut local wages.g1 | While Labour was just as keen to exclude

Asiatics as anyone else, the only effective measure Sampson claimed,

would be to deél with the Asiatic gquestion separately, while simultaﬁeous:

ly and in accordance with contemporery socialist doctrine, bringing in

~ more "free, white, healthy immigrants".

The O.F.S, opposed this bill with more vigour than tha 1911 one,

slthough Abraham Fischer, the new WMinister of the'Intarior in Botha's

91. H. of A. Dsbs. 1912, Vol. 2, 30.5.,1912, Col. 3148.
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reshuffled cabinet, was a Free Stater. Their “campaign" was an
interesting varient of J.B.M, Hertzeg's "South Africa first" credo. At

the seme time it reflected the extent of anti--Asiatic prejudice in the

" Free State, snd the determination to fight the granting eveh to educated

Asiatics, of domiciliar§ rights in their province, and to meke waters
tight, the exclusion of Indians already domiciled in other parts of

South Africa. On February 15 C.G. Fichardt, the Ladybrand member pre=
sented 13 petitions opposing the répeal.of G.F.S. laws restricting and
prohibiting‘Asiatic entry. At the Second Reading E.N. Grobler represents
ing Edenburg, stated the bill opened the door to Asiatic immigration into
ths‘O.F.S. too wide; pfevious policy whiph had prevented passive ree
sistence and arrests was obviously the most suitable. J.G. Keyter
maintained that tb let Asiatics into the 0.F.5. was to defy the people's
will. Fichardt extended the demands of exclusion from the 0.F.S..to

the whole of South Africa, cn the grounds that incréased,coloured
immigration would exacerbate existing colour prejudice. The whole country

should therefore take over the Free State exclusion policy, explicitly

- stated, so that all Asiatics, educated or not should be kept out; and

if the Imperial Govefnment objected it should be clearly informed that
this was what South Africa wanted.

While the Indian community egain protested with mass meetings, it

92

was Alexander and the Free Staters who together killed this bill. The

' gﬁvernment admitted that the dictation test was a major obstacle which

92, Merrimen Papers, R. Solomon (South African High Commissioner in

London) to Merriman, 29.11.1992; H. of A, Debs. 1913, Vol. 3,

8.5.1913, R.G. Nicholson (Waterberg) made the same assertion.
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would have to be modified when fresh legislation was framed.gsl Conm:
sequently, it was agreed that an amended bill would be introduded at

the earliest date in the Folléwing sess.ion;g4 the Home Government
expressed its "regret and disappointmént“95 end offered assistence in
vfinding aﬁ accéptable soldtion.96

Seen against the totality of political menceuvring in 1912, it is

doubtful whether the govermment was as earnest as it claimed in wishing
to push on with the legislation. Alexander it is true, had presented

a redoubtable case on the dangers inherent in framing legislation whicﬁ
_might in the future be used to exclude white immigfants. But the strong
opposition within the government's own ;anks made it impossible to prass
on with the bill.97 During 1912 fhe unity ﬁf the South African Nafional
Pafty was already being seyerely éhaken by Hértzug's divergence fram |
Botha's_éonciliationApolicy. Other étress points existed.. It was
obvious that the South African Party's Free State parliamentariens
believed its Asiatic policy was inconsistent and lacked principle as
far as D.F.S.vinterests were concerned. Hertzog himself was to articu=
late this belief in his own constituency, describing the goverrment's
attitude towards his province as "wesk" and."deplorable".98

Tﬁus Botha could not further test Free State loyalty at this stege by

pushing through unpopular immigratibﬁ legislation; this partially accounts fo:
the postponement of the Second Reading on the order paper. The bill

was not referred to a Select Committese, “the usual resort when in

93, Cd. 6283, Min. No 575, Ministers to Gov-Gen. 26.6.1912,
94, Ibid{ Gov-Gen. to Sec. of State, 17.7.1912.

‘95, Ibid. Sec. of State>to Gov-Gen., 9.7.1912.
96. Ibid. Sec. of State to-Gpv-Gen.. 25.7.1912.
97. H., of A. Debs. 1913, Vol. 3, 8.4.1913, F.D.P. Cheplin.

9. The Cape Times; 13.1.1913, Hertzog's speech at Smithfield 11.1.1913.




- 52 -

difficulties with any bill which they nevertheless were anxious to

99 Nor did the cabinet make much attempt to meet the Govermnor-

paés".
General's suggestion, possibly prompted by the "strong feeling" in
London over the bill's lack of progress,100 of a.special session in
November to settle the matter‘.101

The government's equivocatien, however, was prompted by more than
@ wish “to supply the Govermor-General with some_eyewash'for Qse,at

102 It was faced with the very real

Westminster in case of necessity”.
and abiding difficulty of framing one measure which would exclude new
Indian arrivals, affirm the vested rights of those already domiciled

in the Union, leave the existing O0.F.S. legislation intact and not be

construed as a deterrent to desirable Eurcpean immigrants,

(d) G.K. Gokhale's Visit. October-November 1912

From the Imperial Government's viewpoint it was imperative that

T a genérai setflement of the South African Indian gquestion (including

its immigration aspect] be effected as soon as possible lest it upset

the delicate balance of the situation in Indié, where nationalizt fervour
Héd coocled somewhat after the implementation of the Mofley - Winto
reforms and the Coronation Durbar. Consequently, with Lewis Hércourt‘s

103

and Lord Crewe's encouragement, G.K. Gokhale arranged a. private

99, _The Cape Times, 19.7.1912. 3

100, - Merriman Papers, R, Solomon to Merrimen, 29.11.1912.

101. Cd. 6283, Gov~Gen. to Szc. of State, 17.7.1912;

102. The Cepe Times, 19.7.1912. }

103.  Ibid. 2.12.1913, Crewe at meeting 1.12.1913 with the London

branch of the All Indie Muslim League, part of the Indian nationa=

list movement; Central Archives, P.M. 1/1/61, 12/4/1912, enclosing
Times of India, 12.12.1912, Gokhale in Bombay.
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visit to South Africa to see conditions for himself (the first Indian
leader to visit any place settled by Indian emigrants). Gandhi who
was an ardent admirer of Gokhale's, was asked to arrange his tour and
acted as his secretary during his stay;104 Gokhale's opiﬁions and
suggestions may therefore be considered as reflecting those of Gandhi.:

An ardent nationalist, fiercely critical of British rﬁle but
opposed to violent solutions, Gokhale was an able,Western—-educatsd; high
caste Brahmin., As président of the Indian National Congress and a man
mucﬁ respected for his moderation by Liberal politicians such as l.ord
Mquey, former Secretary of State for India,105 he wielded grest
inFluence on the politicél scene both im India end48ritain;

Gokhale, it will be recélled,;had been responsible for setting in
motién the termination of indentured Indian 1gbuur importation. Con=
sequently his 1hpending visit aroused a certain apprehension locally.
Merriman tried to prevent his coming, by asking Sir ¥, Hely-Hutchinson,
Formar.Cape gdvernor, te warn Harcourt of.the possible harm that wmight
result from the intervention of “that worthy and inconvenient Brahmin."
The South African Government were uncertein whether he intended "to use
his opportunity for purpcses of agitation", and how the Indian community

106

~-would react. On the other hand he had firm support from a number of

influential people in England, including Richard Solomon, the Scuth

104, Satyagraha.

105.. Merriman Papers, Lady Courtney, wife of a noted Liberal

parliamentarian, to J.X. Merriman 21.8.1912.

106. Merriman Papers, Smuts to Merriman 21.10.1912.




African High Commissioner,107 Lionel Curtis,108 and Lewis Harcourt

109

himself, whose private secretary, Lionel Earle, indicated the

Colonial Office's attitude in a rather minatory letter to Sir Walter

Hely—Hutchinson.110

"Gokhale," he wrote, "is a very sensible and
moderate man and the S. African Govt [sic/ have not behaved well over
their‘proposed immigration bill. They will‘see to‘his receiving proper
treatmént and I believe good on both sidzs may result. ... Gokhale has
a mission a&d I know nothing will stop him," Tﬁo days later Harcourt
reiterated this expectation that the Union Govermment would protect
Gokhale from insult as "a very undesirable effect would be producéd in.

India by any such incideﬁt“.111

Thus the South African Govermment was anxious to avoid any “incidents":‘12
and the manner of his reception in South Afri;a was a matter of imports
~ ance, not without a certain irony that under ﬁhe existing laws he was
"a statutory undesirable in the Transvaal ... there by an act of grace.....
and is liable to be removed from the province without trisl by en ads

ministrative order".11&

Gokhale landed in Cape Town on October 22, 1912
and for the following month toured the country meeting the Indign

community and leading Europeans, so as to understand the viewpoints and

107. Merriman Pabers, R. Solomon to Merriman 29.11.1912.

108, . Schreiner Papers, L. Curtis to W.P. Schreiner 26.7.1912.

109. Merriman Papers, L. Harcourt to W. Hely-Hutchinson 20.9. 1912.

110. Ibid. 18.9.1912.

111. Merriman Papers, L, Harcourt to W. Hely-Hutchinson 20.9.1912.
112.  Central Archives, P.M. 1/1/61, L. Botha to J. Rose-Innes

26.8.1912.

113. The Capa Times, 5.11.1912, H.S.lL.. Polak.



grievances of both sides.114

The tour throughout South Africa (excluding the 0.F.S.) apart from
its pﬁysical exaetions was an emotional ordeal fpr Gokhale, balancing
as he had to between the "agxcessive Jubilation" of the Indians and the
two schools of Européan thought = pro- and anti-Indian -~ which for
different raasdns feared the consideration sho@n to him by the govern=

VAN
115 In Cape Town he shared a public platform with Gandhi, W,.P.

ment.
Schreiner and the Chief Immigration Officer. A petition presehted to
him the same day is a useful summary of Indian objectiohs to the

116 The certificates

immigration legislation both éxisting end proposed.
permitting a temporary ausence to domiciled indians should be granted
without & stipulated time limit, if claimed; burden of proof to enter
and remaiﬁ shbuld be placed on the Immigration ﬁfficar and not on the
Indian, as envisaQed in the 1912 bill. The community felt strongly over
the purportedeivés and children of domiciled Indians having to give

satisfactory proof of their relationship before being admitted. The

accusation in the petition however, that Indian marriages were not

14, Satyagraha;‘ The Cape Times, 22.10.1912 -~ 15.11.1912 passim..

115. The Cepe Times,; 17.1.1913. The anti-Indians were resentful

over his apparent interference (see The Cape Times, 12.11.1912,

Major Silburn, M.L.A. told him to tell both Indian end Imperial
Governments fhat "no intérference wouid be brooked”); the dthérs
"were nervous és to whether undue advantage might not be téken
of the position to put a false interpretation on what had been
done", N |

116, Ibid. 24.10.1912.



recognised in South Africa was not wholly accurate; en Indien
marriege sclemnised by a recognised marriage officer, had legal
validityl 1"

At a banquet in Johannésburg's largest hotel on October 3,
Gokhale tentatively voiced some impressions which were later to be
formulated into a more authoritative judgmenf. Both Indians énd
EUrnpeans had a case he believed. The Indians had been brought in to
benefit the white population and haa in turm been promised a chance
to:.prosper; an imposition like the £3 tax represented a change of
heart and aroused indignétiou in India. The Europegns on the other
hand had tﬁo'fears; swampiné by Asietics if their country,@ere thrown
open for immigration (a fear shared even by WBllmdisposed.Eurupeans),
and commercial competition from Indians, Gokhale therefore rejected
the"open door" Indian ihmigration policy in the belief thaﬁ the removal

118

of European fears of swamping, however ill-founded, was the only

way to achieve an amelioration of conditions for Indians already

119

established in South Africa - a gradualist approach which was

117. Ibid, 21.3.1913, the Searls judgment whose implications are

dealt with more fully below.

118. U.G. 50 - 1917, Annual Report of the Dept. of the Interior for

1916 gives the following totals for Indians arriving in Natal i~
1912 - 790, 1913 - 708, 1914 - 509, 1915 - 709. Of the last

566 were returning Indian residents.

119. Cd. 6863, Report on ths Selfgoverming Dominions.
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attacked both in South Africa'=> and India.
On November 14'G0khale had a two-hour interview with Smuts and

Fischer, at which he presented the main Indian grievances including

the unequalities in granting trading licences, the £3 tax on ex-indentured

Indians and the harsh administration of the imﬁigration legislation

especially as it affected interprovincial movement and the entry of

Indian wome,n."22 "Subseddent.events indicate that Gokhale and the

123

Ministers misunderstood what had been asked and what promised.” On

December 19, Gokhale announced in Bombay124

that he believed the pro=
visional settlement of 1911 would be carried out in the new year., The-
administration of the immigration‘laws would be milder; “that outs
.rageous impost" the £3 tax would gb during fhe year; and there would
be an improvement in educational facilities and in the administration
of legislation sdch as fhe Gold Law and Townshibs Act. The granting

of trading licences however he envisaged as a permanently contentious

issue,

i20. Pachai, History of the "Indian Opinion", p. 58,

121, The Cape Times, 17.1.1913; The Cape Times, 1.2.1926, letter

from Rev. C.F. Andrews. »

122. | Central Archives, P.M. 1/1/101, 20/8/12, Howard Pim's notes
on discussions with Gandhi and Gokhele, 30.10.1912.

123, Bradlow, "Indentured Indians" S.A.H.J. 2, p. 47,

124, The Cape Times, 17.1.1913; Central Archives, P.M. 1/1/61,

Al

12/4/1912 containing Gokhale's speech in The Times of India,

21.12.1912.
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The South African.Goverhment's actions contradicted his prognosis.
Prodded by thé éritish Government it agreed to consider the various
points he had raised. The quéstion of the £3 tax,125 whose removal
prior to this had not been considered,126 vwas announced in the
Assembly.127 On May 23 the Minister of Finénce informed tha House that
Natal opinion was to be consulted on the asbolition of the tax which had
" originally been imposed mofe as a matter of "policy"” than to ralse
revenue. In the'ensuiqg desultory consultation a small majority of
Nataihmembers opted for retention of the tax on males and on du1y123

128

the Governor-General was‘informed that the tax woulq remain. The

news aroused much :anger among Durban Indians who held & meeting on

June 12 at which they threatened to resume the Satyagraha campéign.129

125, Cd, 6940, Bill to regulate immigration, Gov--Gen. to Gecretary

of State, 10.2.1913.

126. Centrsl Archives, P.M. 1/1/203, 34/22805. Sec. for the
Interior to Prime Minister, 13.12.1911 indicates the government
"had not been prepared to introduce any amending legislation in

the direction of removing the tax in question®.

127. H. of A. Debs. 1943, Vol. 3, 11.2.1913, Minister of the Interior.
128.  Cd. 7191, Minute 738.

129, JThe Cape Times, 14.6.1913.




CHAPTER IV -

THE 1913 IMMIGRATION LEGISLATIDN.

The introduction of a third immigration bill in the‘1913 sessioﬁ,
following soon after Gokhale's visit, was to brihg together.in one
concerted effort of resistance, the animosities and humiliations which
the Indians had felt for several years over both the "external" and
"internal" aspects of their presence in South Africa.

The new Immigrants Restriction Bill which was read for‘the first time
on April 14, 1913, followed its predecessor with certain important
changes.1- As it finally emerged as the principal immigration act in
South Africa, it will be dealt witH in some detail.

Seétioﬁ 2 established Immigration Boards, which inike the Advisory
' Boards of the 1912 bill, were; on Canadian lines, to hear appeals from

detained or restricted immigrants. By Section 2(5) the withholding of
:leéVe to enter had to be put in writing by an immigration or police
officer; Section 2(7) stipulated that notice of appeal had to be given
to an immigration officer within 72 hours of refusal. |
Clause 3 followed the Canadian precedent of limiting the juris=
diction of the courts in immigration cases. Appezal against an ihmigration
officer's decision was limited to appeal to the statutory boards, except
on matters involving domicile.
Chapter II, dealing with prohibited immigration, instituted the '

first major departure from previous practice. In Section 4(1) the

1. Cd. 6940, Minute 242, Ministers to Gov-Gsn. 11.3.19&3. The

bill was listed as A.B. 30 of 1943.
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Cahadian model was followed, as far as practicable in South Africa,
'(wifh a different wording so as not to offend Asiatics), of'excluding
undésirable immigrants from the Uniocn or a province on economic grounds,
or on the basis of different living_standards and habits. The govems=
ment felt this method of prescribing who' should be desigﬁated a pro=.
hibited immigrant without actually referring to certain races\gg
nomine was preferable to thé Australian method incorporated iﬁ the
previous two draft bills. The originel intention of providing for
.the issue of a proclamation specifically excluding certain races, had
been 6pposed by the GovernoruGeneral and thgrefore abandoned. As re-
fraﬁed, the bill would empower the Minister to issue standing instructe
ions deeming Asiatics to be restricted immigrants on the above grounds.
) Special'cases (i.e. educated Asiatics) were to be exempted under
- arrangements with the Asiatic leaders, the power to make such exemptions
beihg granted under clause 25. It wés presumed that such persons waould
‘not seek entry before prior notification; and that immigration officers
would therefore be instfucted to pass individuais whose’ names and
descriptions were on a liét of exempted persons to be drawn-up annually
with the assistance; it waé hoped, of the Indian Government.2

Section 4(1) was to be used solely to restrict Asiatics and other
coloureds rggarded as an undesirable group. Individually undesirable
Europeans were to be excluded under Section 4(2} on the basis of an
education test simi}ar to the one in the 1912 bill. In the belief thaf
a large number of prohibited immigrants came fhrough Mozambique because
the Portuguese could not distinguish between those who had and thdse

who had no legal entry to the Union, it was decided to limit the ports

2. Cd. 6940, Minute 430, Ministers to Gov-Gen. 2.5.1913.



through which Asiatics might enter South Africa. Indians could

naturally Qot be mentioned by name. Hence it was decided that the
gﬁvernmEnt would take powers in the bill, to declare that persons
belonging to the éame race ar class as those deemed prohibited immigrants
under Section 4(1) but who had domicile in the Union or a proQince,

miéht only return or enter at specific ports.

Céiguse 5 of the 1912 bill.(dealing witH non;prohibited immigrants)
was amplified in the new measure b} two provisos. The first was
Section 7 of thé previous bill, which as noted abcve had appeared to
derogate from the South African-borm Indian'’s right to enter the Cape
under the 1906 legislation. The second stipulated that if a person
legally resident in a province absented himself longer than 3 years, He
would be subjéct to the reduirements of Section 4 on refurn, which was
"tantamount to a declaration that a loss of domicile follows after
3 years' abseﬁEEE}?'

The new clause 7, replééing Section 28(2) of the 1912 bill was
inserted to meet 0.F.S. demands which again threatened to jecpardise'
legislatibn.4 Though differently (and more 1nn0cu6usly) worded, it
was intended to secure thevsame objective as in the 1912 bill, namely
to deba; any Asiatic, though léwfully resident in the Union, from trading,
farming or holding fixed property in the 0.F.S. One can sympathise with
Sir Richard Solomon's outburst to W.P. Schreiner. "Why a ridiculous.
law in fhe 0.F.5. should belre-enacted in . Section 7, or why the privi; '

leges of a person borm ‘in South Africa should be cut down as a /[word

3. cd, 6940, p. 4.

4, - Cd. 6940, Minute 242, Ministers to Gov-Gen. 411.3.1913.

A
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'iliegib1§7 at Asiatics, I don't know“.s The truth, however is that

.immigration from India was no longer regarded as the main threat.

et

S

Both the 0.F.5. and the Transgsal viewed inter-provincial movement
from Natal as a greater danger and opposed the relaxation of laws
confining Indians to that province.. It was to take several more years.
 before fhe Union was firmly enough. esteblished for the other three
provinces to regard Natal's Indian question as theirs too; meanwhile
fhe govérﬁment did not intend to tamper too drastically with existing
arrangements by imposing uniform legislation.6

Thé only other major amendment of the 1912 bill was Clause 22
which applied to aliens and other persons not born in South Africa and
dealt with the cases of iﬁdividuals convicted of offences such as
illicit gold and diamond buying, or illegal saie of liguor to,colpureds.
- The government regarded as essential its arrogation of powers to remove
these classes of criminals. Their oberations carried on primarily
~among Africans at mining centres were so profitabie, that the only
effective deterrent{was the threat of expulsion.from the country after
the sentence had been served;

Laws totally rebealedvunder the second schedule of the bill were
the 1906 Cape Immigration Act and the Nétal Immigration Acts of 1903,
1904 and 1906; the Transvaal Act 15 of 1907 and its amending Act,
No 38 of 1908; and 0.F.5. Law 18 of 1899. The hated Transvasl Act 2 of

1907 was totally repealed except as applied to minors lawfully resident

5. Schreiner Papers, 1.8.1913.

6. H, of A. Debs. 1913, Vol. 3, 12.5.1913.

~a



in the Transvaal and entitled to register thare.
. Indian reaction to the bill was swift end violent; they threatened.
a renewal of the Satyagraha campaign,7 von the grounds that the bill
represented a deterioration in the Indian position. Far ffom embodying
"~ the prﬁuisional agreemént it denied Indians long standing rights such
as appeal to the courts, except on the domicile issue which was in |
itself a confused question. Natal had aAstatutory definition which
laid down that a conditional'right of residence such as the years of
indénture, could not be c0unted for purposes.of domicile, whereas the
years after indenture when the £3 tax had-beén paid could be so counted.\
As.for thé 0.F.5. exclusion, though it would not be tested in practice,
the Indians objected to their theoretical right of entry béing pro=
'scribed.g
(:iEe greatest apposition, hdwever, centred on .the validity of indian
marriages, in view of Clause 5 of the bill, whicﬁ admitted entry to
the proven wife or minor children of any person lawfully domiciled in
any province. The point in dispute was: who was a "wife"? A Jjudgment
handed down in the Cape Supreme Court.by Mr Justice Searle on March 1410

in the case of a woman seeking entry under the 1906 Cape Immigration Act

as the wife of a domiciled Indian hinged on this question and threatened

7. The Cape Times, 11.4.1913; H.S. Polek; Cd. 6940, Natal Indian

Congress to Gov-Gen. 22.4.1913, Chairman's speach Jhb. British
Indian Assoc. 27.4.1913, Kimberlay British Indians 7.5.1913.
8. Cd. 7111, The Transvaal Leadsr, 19.9.1913. | |

»

9. The Cape Times, 29.4.1913, Gandhi's opinion,

10, Cd. 6940; also The Cape Times, 21.3.1913.




. the exemption allowed in Section 5 of the new bill. Thdugh the Natal
Acourts recognised Moslem marriages, the Cape courts had since,the
pasSing of Act 16 of 1880, opposed the legality of such unions unless
validated by a'reCOQnised marriage officer. Judge Searle maintained,
and the majority of the Transvaal bench had opined similarly in a
previous case, that without such velidation "the very elements and
essentials of a legal union of marriege are by admission wanting".11
The objecf in allowing an immigrant's wife to land with him arnse from
the ulfimate legal relationship between a man and his wife., If,
\however; a woman admitted one day as a "wifaﬁ could be rencunced the
fcliowing, the object of tha exemption in favour of the wife under the
 1906'Act was not being carried OQE;]

The judgment aeroused grave.misgivings among local Indians, many

- of whom had contracted unions recognised as legal in India if not in
South Africa; if the wife had no legal status, the children were

- “1llegitimate. Their concern was shared by the government of India. To.
it, the Minister of the Interior gave the assurénce; through the
Governor-Gensral, that the govermment would ﬁstill admit 6ne wife per
man as before sa long as sHe is really his wife, whether she has been
married by & custom which recognises polygamous mérriages or not".12

This was followed by a subsequent declaration to the Imperial Government

that the new bill acﬁually improved the position of women who claimea

to be the wives of domiciled Indians; because it gave them the right

1. - Cd. 6540, p. 17.

12. cd. 7111, p. 5, A. Fischer to Lord Gladstone 24.4.1913.
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of eppeal from an Immigration Officer's decision ta the Immigration

Board.13

Appeal was not however to be ellowed to the Courts, unless
it.coula be proved that the immigration officer had restricted an
applicant arbitrarily and without a genuine exercise of the discretion
vested in him,
| Mganwhile the U.K. Government was basing its response on a pre=

liminary confidential draft of the bill. The fundamental point of
' British policy was that instructions to immigration officers, if pub=
lished, should contain “no intention of differentiating Formélly between
different races".1,4 This proviso had already been conceded by the
Minister of the Interior by the beginning of April, when he agreed that
instructions to the Appeal Boérds under Section 4(1) would be con= |
fidentially coﬁmunicated.15

The Home Government was fully eware of local Indian dissatisfaction
with the bill and its effect on the relationshih with India. Although
The Times claimed that Lord Gladstone did nothing_to attract the
“Colonial Office's attention to Indian protests,16 this was untrue.
Complaints did reach the Imperial Government either directly, or through

the columns of the Indian Clpinicm.f7

13. Cd. 6940, Minute 433, Ministers to Gov-Gen. 2.5.1913.

'14. Central Archives, P.M. 1/1/105, 20/18/1943, 15/459, Gow-Gen.,
to Prime Minister, 6.9.1913 referring to telegram from Sec. of
State,' 26.4.191’3.‘

15, Central Archives, P.M. 1/1/237, 110/4/13, Botha to Gladstone
21.8.1913 enclosing Sec. of State to Gov-Gen. 13.8.1913.

16. | 31.7.1913. |

f?. Cd. 6940, Speech of Chairman, British Indien Association (A.M.
Cachalia) 27.4.1913 which he sent to Gov-Gen. with the request to

forward it to the Colonial end India Offices, 7.5.1913. Re=
solution Kimberley British Indians etc.



THe Union Government however héd gone as far as public opiniocn
‘woﬁld_let it goj; tHe O.F.s. would rather have wrecked any settlement
than give up its laws excluding Indians. Faced with a choice between
its obligationAfo protect Indians domiciled in a self~goverming
Dominion and that Dominion's right to.manage its own domestic affairs,
the Iﬁperial Government came down ineluctably if guiltily in favour of
the létter. Crewe's repiy to the later attack in the House of Lords by
Lofd‘Ampthill, former Governor of Madras, is ample proof of his govern=
ment's uneasiness over its abrogation of the arbiter®'s r&le.18 He
.admitfed for example that Clause 7, the intérprovincial differentiation
ﬁwas a distinct blot bn the bill", disliked by the U.K. Govermment and in
conflict with the sentiménts expressed in his despatch of October 7,
;'1910, written when he had believed Union would obliterate provincial
‘:boundaries.

The Second Reading debate on the bill began in the Union parliement

19 Introducing the bill - like its predecessors, a poorly

on April 30.
drafted portmanteau measure -~ in a sperse Haouse and well past the half-
way mari of the ses;icn (as was the custom with these thorny immigration
matters) Fischer expiained the government's dilemma in fulfilling its
obligations as a member of the British Empire while simultaneously
wishing to be master in its own house. His sentiments echoed those of

F.S. Malan at the 1915 Imperial Conference. The future of “white

civilisation" necessitated, it was believed, the exclusion of Asiatics;

18. The Times, 31.7.1913.

19. H, of A, Debs. 1913, Vol. 3, 30.4. - 12,5.1913,
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Imperial responsibilities however prevented theif being spébifitally
named, The question of éllowing a limited number of educated Indiané
into the Transvaal_especially, had occasiocned great difficqlty; it
was finally agreed as ip 1911 that about 12 should be admittgd far the
whole Union, of whom 6 would be allowed into the Transvaal. The
government‘had refused the Indian request to increase the Union total
to 50 or in any way extgnd the privileges alréady possessed by the
‘Indians. In discussing inter-bfovincial movement Fischer clearly re=
vealed the rationalizations which made amelicration of the Indiéns'
position as envisaged by Crewe, an unlikely expectation. Union policy
aiméd at preventing the dispersion of the ex-indantureds from Natél
because they were differenf from Indians in other prpvinces, and to
allow them free entry would be unfair to the white and coloured
populaticns oé these provinces. Yet at the same time he admitted it
was Natal policybalso to reduce the number of traders by refusing
licences ~ a move that could be explained in no other terms but white
prejudice.
Tﬁa ensuing debate has elements of a déja vu, for the arguments of

1911 and 1912 were to a.great extent resuscitated. Nevertheless it is
importanﬁ to co-ordinate these arguments for they provide a useful

insight into the weltanschauung of South Africa's ruling cedre. A high

degree of consensus existed as noted before, both on the need for
Asiatic.restrictioh and the exclusicn of European undesirables. On the
whole it was agreed that this should be achieved through two separate
bills, which the government however was patently unable te do if imperial

sanction were to be obtained.
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What one can - with reservaticns - term the "liberai" view, that
futuré Asiatic exclusion should be linked with pretection for the vested
rights of the existing Indian pepulation, was postulated by F.0.P,
Chaplin who spearﬁeaded the attack of the Unionist opposition., Its
gravamen was directed against the eutocratic powers which would be
granted to the government simply fo effect a settlement of the Indian
question, Like Sir W.B. Berry, the Queenstown membef who spoke later,
Chaplin pointed out that the Canadien ﬁrecedent had not besen wholly
followed although the government had to a great extent based its
measure on that model. - Under Canadian law the Governor-General could
- by proclamation prohibit the landing of any class of immigrant, due
notice of which was given to the transportation companies; whereas in
this bill the Minister could issus instructions, neither published or
proclaimed, to Immigration officers and Appeal Boards. This deyiation
from the Canadien system resulted in fact from fhe Governor--General
pointing out to the cabinet that publication of Asiatic exclusion was
equivalent to an eo nomine mention in the legislation and should be
abandoned in favour of "less formel" exclusion based on the use of
Section 4(1](&].20 |

Enlarging upon the bill's autocratic potential both Alexander and
Duncan pc&nted out that the limitations on the court's normal Jjuris=
diction placed the government.(thfough the Minister and his staff) ab0ve"

the law, thereby infringing the individual‘'s rights.

20. Central Archives, P.M. 1/1/237, 110/4/13, Botha to Gladstone,

21.8.1913 quoting Gov-Gen's. letter 29.1.1913.



Duncan believeﬁ-the'gcvernment could have f&und ways of kééping
‘out Asiafics without having recourse to -such drastic pDQers in arresting
prohibited immigrants. Similarly he urged a less stringent application
of the laws governing the lives of the existing Indian population so as to
'reduce the antagonism in India.

W.D. Baxter, Unionist member for the.Gardens also argued that had
the Minister separated the issues of Asiatic and European immigration,
there would have been no need tq introduce such a draconian measure.

An additiona} danger was that it could in the future be used agéihst
Eurqpeans by someone like Hertzog who, when still a minister.khad
damned immigration in general as an economic curse on South AFrica.

Clio plays her.tricks even on the most rational of humans. Duncaﬁ
like Cheplin and Alexander wanted the Minister to give an éssuranca.that
Section 4(a) would not be used against Europeans and suggested this be
incorporated in the bill. He was not to know then, that within 10
yeafs when he‘was Minister of the Interior, he wogld uée this same
clause administratively against white immigrants.

The Opposition tended to disagree on the guestion of retaining
provincial differences. Alexander criticised the bill for deoing S0,
‘H.M. Meyler the Weenen M.P., and W. Rockey representing Langlaagte urged

that Transvaal Act 2 of 41907 which was obnoxious to the Indians and

hence constituted the fons et origo of their antagonism should be
separately repealed; but that the existing colonial legislation be
retained in the successor provinces in place of the present bill "based

on narrow exclusiveness and hostility not only to the Indians but



British and alien .Jews".21 Baxter supportad this view with his claim

that the old Cape legislation had successfully “"stabilised" Asiatic
immigration since 1906 and that it should be retained since there was
ng further "dangef" of a huge influx, while the U.F.S.'and Transvaal
situatlons could be dealt with by saparate legislation.
While Chaplin felt that parllament's endorsement of a "bad"

piece of legislation should be made contingent solely upon its acceptarice
by "reéponsible" Asiatics as a'solutiun'of the Indian issue, fha'most
articulate proponent of the opposite yiewpoint that the bill did not
go far endugh against Asiatics was again C.G. Fichardt, the Ladybrend rezpre=
senfative. He was one of a handful of members who had followed Her tzag
in his revolt against Betha's leadership early in 1913, and who cons
sequently felt no qualms about embarrassing tha Imperial Government,
Why, Fichardt asked, draft a "double-barrelled" bill to assuage outside
sentiment when all South Africans.unanimously obposed Asiatic immigration?
This being so, members should‘pressurize the Prime Minister into drafting -
the bill South Africa wanted. Not only should immigration be stopped
but the government should gradually begin to deport Indiané already
living in the Union. As tHe 0.F.S. Republican legislation had besn
effective he moved that the Second.Heading be discharged end its Subject
matter referred to a Select Ccmmitteé empowered to draft an amending bill

which must include provisions "similar to those contained in Law 33
(Orange Free,State)".zz

As in the two previous sessions the Labour Party with its basis of

21. H. of A. Debs. 1913, Vol. 3, 8.5.1943, col. 2233.

22."‘ Ibide CO].- 2237-80
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trade union support was less concerned with the anti—indian aspect of
“the measure than with the possibly harmful effect on "the industrial
classes" of itsrcontractvlabour clause. Remots from the respoﬁsibilities
- of office they could pastulate, as H.W. Sampson did, socialist idesls.
far in advance of their time. Land-freed by a land tax for white
immigration; fhe guarantee of a living wage; security for the eged;
and above all; the exclusion of all contract immigr‘an‘cs.z:3

By the time Fischer replied to the debate on May 12, the British
Government (following the India Office's receipt of apparently satiss
factofy'replies to certain outstanding questions such asvthe entry of
educated per‘sons)24 had signalled its approVaL which facilitated the
bill's‘passage through the Union parliament, "His Majesty‘s Govern=
- ment," the cablé of May 8 stated, "consider it of Imperizl importanﬁe
»that legislation should be passed without further postpﬁnement which
»Will alter the present extremely unsatisfactory position of Indians by
abolishing difFérentiatibn before the law, and that while Indian opinion-
vcaﬁnot be expected to be wholly satisfied by the present Bill, His
Majesty's Governmenf having regard to all the circumstances, are pre=
pared to accept it as a seftlemeht of the Indian immigration questiéh".25
Finding it impossible to force on the governing white race a poliéy
which it hated, both the Imperial and Indian Govermnments had decided

then, that the improvements in the bill made it advisable to accept the

23. Ibid. 2.5.1913, Col. 2091ff.
24, Cd. 6940, Union Ministers® Minute 430 to Gowv-Gen. 2,5.%913.
25, Central Archives, P.M. 1/1/105, 151/459, Gov~Gen. to Prime

Minister 6.9.1913 enclosing telegran Sec. of State. 8.5.1913;

elso Cd. 6940, p. 17,



measure. It was nbt however seen as a finel setflemsmt; Crewa
piously,.and in the evanf ineffectively,; pinned his hopes on patience
~ and moderation eventually evolving a better solution.26

Fischer now asked for parliament's assent on the dubious grbunds
that the danger from Asiatic immigration was so great that membersrhad
~to trust the Minister fairly to administef towards other immigrants,
the wide powers granted him. The government Qas in favour of "decent"
immigrants and would encourage them, without failing to effect the
other purposes of the measura.

In his reply Sir Thomas Smartt, 1eaaer of the Unionist>0pposition,
made it clear that his party was supporting the Second Reading oniy
because if offered some colution to the Indian issue from the Imperial
viewpoint., This stage was therefore passed without division on thg
vunderstending that the government would consider members® bbjections
in the committee stage.

The committee stége which lasted from May 19 to 22 was a dour
étruggle however betwaen the Minister and Opposition membefs, With
 Alexander at one stage suggesting, not urnjustly, that ?ischer treated
with contembt amendments which he himself had not put on the order'paper.27
Though no important changes were made in its details the Act was an ime
provement on the bill, due tovthis determineq opposition,

- On May 22, the Minister agreed, under the urgings of Emile Nathan

end Alexander who were concerned with'protecting Jewish immigrants,

26. The Times, 31.7.1913, House of Lords, Crewe to Ampthill,

27.  The amendments deslt with here refer only to the most contenticus

issusgs,
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that Section 2(1) be amended to~indicafa cleerly thét aliens were
inclﬁded among the "persons" with the right of apbeal to the Boards;
a‘totally new Clause 3 clarified the latters' Jjurisdiction. Section
3(2) gave the Boards the right to refer to a superior court eny question
of law (but not fact) arising out of appeals to thsm;28 in ﬁha'
foilowing sub-~section "question of law" was confirmed as including the
matter of domicile. Apart from this issue of jurisdiction, the new
legislation - as far as white immigration went - followed the Cape,
Natal and Transvaszl precedents.29 The introduction by the Minister
of the Interior of a new sub-saction to Clause 4, was intended to solve
Impérial opposition to the use of statutory discrimination against

Asiatics and to ensure there was no abrogation of existing Indian rights=30

28, | H, of A. Debs. 19.5.1913, Col. 2554; The (apz Times, 23.4.15923

reported a case in which J. HosemInn:s,‘the Chief Justice, da=
livered a judgment of the fuli Appellate bench, confirming that
the pourts could anly pronounce on questions of law and not ?act.

29. Centfal Archiveé, P.M. 1/1/405, 20/18/1913, Report of Law
Adviser on Immigrants Regulation Act. 178.1913.

30. H, of A. Debs. 20.5.1913, Col. 2610. “Nothing in sub-saction

(1)(a) containing shall be cnnétrued e) as enabling a person to ba
deemed a prohibited immigrant in the Cape of Good Hope or Natal if,
being at the commancement of this Act lawfully entitled to reside
in any province he shows or has shown that he is sble to comply
with the reguirements described in Sec. 3{a) of Act No 20 of 1906
of the Cape of Good Hope,'or of Sec. S(é) of Act No 30 of 4903 of
Natal; or b) as abrogafing or affecting any right conferred by

Act No 35 of 4908 of the Transvaal upon the lawful holder of a

certificate of registraticn issued under that Act.”
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.An amendment to Section 5{d) excluded Africans living north of
1atitude 22?8 from entering the Union, mainly as mineworkers. -The
Labour Party saw this as & “faltering” but praiseworthy attempt towards
restricting the ihportation of indentured black labour from all tropical
ereas, which Qas desirable from the'humanitarian viewpogint and might
giQé greater employment opportunities to whites.

" On May 21, two key sections were discussed; Section 5(f), the
definition of provincial dqmicile and Section 5(g) which hinged on that
most contentious of issues, the validity onMoslem marriégeé. In
deference to Indian demands the Minister agreed to insert in Section
S(fj a definition on Canadian lines which asserted three years domicile
after lawful entry of an alien, and not simple residence, as the quali;
fication. As‘a further concession te Indian opinion, both local and in
India, Section 5(9) excluded from the prohibited list, "the wife or
child of a lawful and monogamcus marriage", thqé confirming the
assurance given to Lord Gladstone or April 24.31

On May 22 the Minister moved in an amendment to Clause 30
that domicile be given a specific definition for the purpose of this
legislation, which differed from its definition in common law, and there=
fore deserves to be set out in full. It was defined as "the place in
which & person has his present home or in which he resides and to whicH
he returns as his place of present permaneﬁt aboda and not for a mere
special or temporary purﬁose, and a person shall not beldeemed to have
e domicile within the Union or any other province (as the case may be)

for the purpose(s) of this Act unless he has resided therein for at

31. See above p. 64,
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least 3 years otherﬂise thaen a8 & person under detention in & prison,
'gaol, refermatory or lunatic asylum, and a perscn shall be deemed ssse
to have lost his domicile within the Union or any province (as the cace
may bej if he voluntarily go and re$ide putside the Union or any
province (except for a special or temporary purpose) with the intention
of making his home Dutsiﬁe the Uniocn or that province".ﬂ
.?of the government the worst seemed over. On the same day the
Bovermor-General was able to telegraph the Secretary of State that the
new bill, with its short title amended - because it gave a better
impreésion, to "Immigrants Regulastion Act" - Had passed the cdmmittee
str:ﬁ_:;te.:_3:3 | | |
‘Thé only major change in the Report Stage was a "cosmetic" amend=
~ ment to Section 5(g) moved by Alexander to allay lingering 111 feeling
- among the Indians. In a burst of tolerance the Assembly agreed (Gandhi
haVing assured‘Patrick Duncan that Indians were not gsking for a re=
{cognition of polygamous marriages) that immigrants allowed entry should
"include the wife or the child of & lawful and monogamods marriage duly
celebrated according to the rites of any religious faith outside the
“Union and duly'regisfered ét the place of celebraticn and having all
the legal consequences of a lawful marriage duly celebrated within the
Union".34
Having‘been read a third time in the Assembly on Méy 26, 1913, the

bill went to the Senate where three main amendments (not germane to this

study) were passed in the Committee Stage on June 10. More relevant

32. H. of A, Debs. 1943, Vol, 3, Col. 2662.

33. Cd. 6940.

4.  H. of A. Debs. 1943, Vol. 3, 26.5.1913. Col. 2745.
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however‘was the addition of a new sub-section (g) to thé list in
Clause S of those not regarded as prohibited immigrants: “any person
baorn before the commengement of this Act in any part of South Africa
included in the Union whose parents werevlawfully residént thefein, and
“were not at that tima festricted to temporary or conditional residencs
by any iaw then in Force; and any person born in any place after thé
commencement of this Act whose parents wefe at the time of his birth
domiciled in any part of South Africa included in the Union".ss. The
poténtially restrictive use of fhié sub—sectionican only be appreciated
if the clause is seen in its negative form. ‘South African (end
parfiqulafly Natal) Indians born of parents>d0miciled in South Africa
were not prohibited immigrants into the Cape provided they could pass
the education tesf; whereas South African Indians born of perents
indentured. after Natal.Act 17 of 1895, whose legal residence in Natél
was conditiornial on the payment of thé £3 tax, were apparently denied
"~ such entry. |
On June 11 the Senate went thrdugh the Repoft Stage and Third
: Heading, and two days latér its amendmsnts wére considered in the
Assembly with no further changes. Three days after - just prior to the
prorogetion of parliament - the Governor-General assented to the bill,
Inevitably and almost immediately the implementation of the
érUCial Clause 4(i)(a) aroused misunderstanding between the British
~ and Union Governments. The day - August ﬁ, 1913 - that the Act camev
into force, the Minister of the Interior empowered under this clause
to do so iséued instructions to Immigration Officers deeming all

coloureds, including every Asiatic, "“unsuited on economic grounds 4) to

35. ~ Cd, 6940, p. 29, Gov-Gen. to Sec. of State, 11.5.1913.
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fhe requirements of the Union and 2) to the réquiremants of.eve:y

province of the Union a)_in which such person is not domiciled or

b) in which such person is not under tefms of any'statute of such .
province eﬁtitied to reside".ae'

This decision was publicised some 12 days later by the magistrate
presiding over the newly established Appeal Board in Dur‘ban,.a'7 To the
'Home Government this wés tantaﬁount to an'ggvnomine exclusion and a
repudiation of Fischer'é April promise. Practice howeyer was already
mitigating theory. The Uhion Gévernment refused to subscribe to the
British expectation that briyate instructions dealing with Asiatic
exclusion should be issued to officials,35~ on the grounds that this
would negate the "objectives which the act was intendad to secure".

”Wé might as well tear up the Act," Botha complained to the Governor- .
General.40

The British Gpvernment appeérs to have‘accepted Botha's view that
the Asiatic leaderé had asked only that the law itself be free of
racial disﬁrimination and that Gandhi and the SeCrétary of State for

a1

. Indie had agreed to differentiation by instructions, Thus after

35. Central Archives, P.M, 1/1/40S, Report Law Adviser on Immigrants

Regulation Act 1.8.1913; The Cape Times, 1.3.1923; H. of A.

Debs. 4.3,1931, D.F. Malan.
- 37, Central Archives, P.M. 1/1/237, 1i0/4/13, Botha to Gladstons

21.8.1943 enclosing Sec, of State to Gov=Gen. 13.8.1913.

- 38, Ibid. Lord Gladstone to L. Botha. 18.8.1913.
asg. Ibid. L. Botha to Lord Gladstons. 21.8.1913,

40, Ibid. P.M. 1/4/108, 20/48/1943, L. Botha to Gov-Gen. 20.9.1913.
41. - Central Archives, P.M, 1/1/237. 410/4/13, Botha to Gow-Gen.

21.8.1913.
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August 1913, all immigrants intoc Scuth Africa, thecretically had to be
"of undoubted European descent. Coloured parsons of whatever nationality
[Fer§7 not admitted in any cir*cumstances”.42 In practice, while all
Asiatics were prohibited immigrants, under Clause 7, the Minister could
issue temporary perwits for such persons to remain, As for othar
ccloured people, exceptions could be mads under Clause 25, which was
donz, for instance, in the case of St Hslena residents who were allowed
entry in spite of the gznerael deeming order;43 but the Act was
stringently enforced in 1916, ageinst the increasing number of coloured
Meuritians seeking entry.44

| On the question of interprovincial movement, Act 22 was not, ss
D.F. Malan later claimed, an expression of the sxisting principle of
"localising” the Indian "pmblem".45 It was, more correctly, an
extension to thz whole Union of a principle which had exdsted in the
two Northern republics. Whereas previously under Section 4(f) of the
1906 Act the Cepe had been cpen to e&ll South African~bom Indiens, the
new law hedged this right with the additien ef en education test, simple
enough but nevertheless constituting a diminution of an existing right.

There remained the stringent conditions eof entry into the two

42, Central Archives, Interior 439/74, Sec. for Interior to Sec. to
_ High Commissioner, Iraq, 28.9.1924.

43. H., of A. Debs. 4.3.1931; Central Archives, C.I.A. M.42 (v2)

Dept. of Interior to Principal Immigration Officer, 9.3.1915
end 16.9.1520.

a4, U.Ge 50~17, Annuel Report of the Department of the Interior.

a5, H. of A, Debs. 11.3.1527.



Northern provinces for Asiatics domiciled in othér perts of the Union,
No Asiatic could enter the O.F.S. unless he had besn specially axempted
under the provisions of Chapter 33 of the 0,F.S. laws or had been issued
with & pass under Section 10 of this chapter (which erneblaed him to
remain for a peried not exceeding tws months).

Entry intc the Trensvaal was restricted to lawful holders of certis
ficates of registration issued under Act 2 of 1907 or Act 36 of 4906;
holders of temporary permits issued under Secticn 23(1) of Act 22 of
1913; and wives and minor children of domiciled Indians, whose status
was finally to be clarified the following year in Section 3 of the
Indians HAslief Act.46

Administrative machinery to enforce thz prohibitory aespects of
the legislation was immediately set in motion., The first priority was
to block the purported seepage of prohibited Indian immigrants over the
Portuguese border by deporting them through Komatipoart.d7 Other pros=
hibited Indian immigrents wera to Le dsported via Durban and if possible
on boats going direct to Z[ndia.(18

Thersafter tha administrative structure for the full implementation

of the Act came into bzing. An Immigration Department was esteblished

46. Central Archives, C.1.A. M. 39. Vol. 2, Principal Immigration
Officer to Under-Sec. for the Intericr. 29.7.1914.

a7, Central Archives, Dept. of the Interior, 19/74, Sec. for
Interior to Unmion Govt. Agent, Lourenco Margues, 11.7.1513;
1/1/322, 27/74, Union Agent, L.M. 10.12.1913.

48, Ibid. Acting Under-Sec. for the Interior to Principal Immigration

Officer, 22.6.1916.



under the control of the Minister of the Interior whosez department
met the deportation costs., The Union was divided into three areas,
administered by the three principal immigration officers stationed at
Cape Tawn, Durban and Pretoria respactively,49 to whdm "yery full
powers® of restriction, arrest and detention, and the granting of
permits, were entrusted. The Principal Immigration Officer at Cure
Town was responsible for tha administration of the Cape Chinasse Exs
clusion Acts; and that at Pretoria for the registration of Asiatics
entitled to reside in the Transvaal under the 1907 end {908 legislation,
The Gavermor-General in Council, under powers vested in him by Act
22 appointed three Appeal Boards.so The Boards were to sit in the
same centres as the three Principel Immigration Officers and control
similar areas of Jjurisdiction. The Cape arsa comprised the whole
province excluding certein districts in the Northern Cepe end Transkei.
The former came under the Pretoria board which initislly had jurisdiction
over the Fres State and Transvael. Until 1917, when they were trans=
ferred to Cape jurisdiction, the Transkeian areas ceme under the Durban
Immigration Officer and Board. The latter's jurisdiction extended over
Natal, end after October 1917 alssc included the Orange Fres State. The
Principal Immigration Officer in each centre was to be a member of ths
Board in order to see how the Act was working end to give the Board the

benefit of his experience. While Smuts, thzn Acting WMinister of the

43, U.G. 24~1914, Department of the Interior, Annual Report 1913;

Dfficial Yearbook of the Union No 5-1922,

50. Cd. 7114, p. 19; U.G. 24-1914.
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Interior, foresaw no difficulties srising from this situation,
did in fect produce the unsatisfactory effect of the prusscutor also
being the judge. Conseguently the first boards were appointed for six
months only to try thew out,

During its term of office the first Caps Town Board met 42 times,
the Durban one 23 and the Pretoria Board 13 times. An analysis of the
appeals shows that arbitrary behaviour by the immigration officiels was
being fairly reascnably checked elthough tha boards had no power to
ensure their decisions were enforced. In Cape Teown 28 eppeels wers
heard of which 26 were dismissed; in Durban however 22 out of 42 sppeals were
found in the appellants® fevour, 5 wsre withdrawn by the applicant and
5 by the Dzpartment, 4 were dismissed and 6 undecided by December 31,
1913. In Preforia 19 appeals were disposed of, 6 of which were in
favour of the appellant; 6 dismissed end 7 cutstanding hy D@cember.s2

The work of the immigration officers (who were allowed separate
discretion under Clause 19 of the Act) consisted to a great extent in
supervising ships' crews, to prevent their remaining ashors. The cost
of this supervision was borne by ths shipping companies which were uns
reasonably harassed by some of the immigraticn officers.

In 1913 355 people were prohibited entry of whom 185 were Indians,
51 Hstians (that is Jews) from Eestern Europe and only 6 Chiness, 2

The Act then was strictly enforced against Asiatics. Even the

51. Central Archives, P.M. 1/1/237, 110/3/43, Botha tc Lord
Gladstone 28.7.1913.
52, U.G. 24-1914.

53. Ibid.




Aga Khan hed to request permission to enter the Cape, though the Prime

Minister replied that the "regulations etc. would never be applied in

case of distingulshed visitors".s4

84, Central Archives, P.M. 1/1/61, Telegram 14.8.1914.



CHAPTER V

THE STRUGGLE RENEWED

e) Satyagraha and the Indians Relief Act

While the government claimed that Act 22 and its regulstions

. . 9
were heing administered in %a proper and rsascnable thanner?, the

South African Indians soon most forcefully damned the perfidy of the

2
Union Government and the "incredible weakness" of the British.” The

Natal Indian Congress,3 and British Jndien Association4 exprassad

their disapprovel; while in England the possibility of a renewal of

the Satysgraha cempaign began to be exprsssed. Lord Ampthill, formaer

govermor of Hadras, criticised the Act "bscause it fails to perform

specific promises made to the British Indian community and becausze it

does not fulfil those conditions which His Majesty®s Government have

repeatedly and explicitly declared to be essential".5

reaction.

In India the marriage issue continued to arouse ths sirongsst

This ranged from the emotionalism of the vernacular press

which claimed & slur had been cast on Indian civilisation,6 to the

government's sober concern with the finally amended Section 5{g)

exempting from the 1ist of prohibited immigrants "the wife or child of

1.
2.

3.

5.

6.

Cd.

7111, Minute 906, Ministers to Gov-Gen. 25.9.1913.

Schreiner Papers, H.S.L. Polaek to W.P. Schreiner, 27.56,1913.

Cd.

Cd.

The

7111, Bov-Gen. to Sec. of State, 18.7.1913.
6540, A.M. Cachalia to Lord Gladstone, 16.6.1913.

Empire Review and Magazine Vol. 26, No 152, Sept. 1913, p. 103.

The

Round Table, No 13, June 1914,




a lawful and monogamous m&rriage“.7 It doubted whether any Hindu or

Moslem marriage could correctly be described as monogamous even if a

man were married to only one wife, This aroused Colenial Office fears

that Fischer's April 24 ascsurence was valugless, and that Section 5(9)

might impose & fresh chadke on tihe entry of families of domiciled

. a - . -
Indians, On Saptember Z2 therefore, the Governor-General cebled ths

Secretary of State that his government was fully prepared to carry cut

Fischer's promise - whicih had been repeated to thes House in Committee -

provided the Satyagreha cempaign were nct re-opened.g

unrest in the Indian community had become widespread,

By the time this communication was despatched, dissatisfection and

10 and a revival

7.

8.

9.

10.

Cd. 7941, Gov=Ben. to Prime Minister, 15/4G3, 10.9.1913.
This exemption alsc involved the wives and children of domiciled

Chinese, but as it was & "rare cccurrence" for them to epply

for entry, they have been omitted from this study; sse Central

Archives, Dept, of the Interior, 139/74, 13/74 AA, Principal
Immigration Officer, Cape Town to Sec. for Int, 22.8.1916,
Principal Immigr. Officer, Prsgtoria 14.10.1918, 22.10.1918,
Acting Principal Immigration Officer and Registrar of Asiatics
5.6.1920.

Central Archives, P.M. 1/1/61, 12.8.13, Sec. of Stats to
Gov-GBen. 14.8.1913.

Cd. 7111,

Cd. 7111, Gov-Gen. to Sec. of State 24.9.1913; Central Archives,
P.M. 1/1/105, 20/18/1913 contains references to a number of the
Gov-Ben's minutes 15/474, 15/477, 15/478, 15/584, 15/483, 15/487
dated 25.9,1913 = 11.10.1913 indicating the extent of Indian

dissatisfaction and unrsst.
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of hassive resistence agreed upon, Thelr objections stemmed from ths
assartion that the 1911 settlement, agreeing to the maintenance of
existing rights and the avoidance of statutory raclal discrimination,
was negated by Act 22 which abrogated rights such as appeal to the
Supreme Courts end Cape entry for colonial-born Indians; and that it
perpetuated the colour bar through the 0,F.5. clause which recuired a
differential declaration from Indians entering the province in transit.
It was Gendhi however, who again carried Indian opposition into
the government's camp, with a relentless determination to get whatever
concessions he could, which was matched only by the cabinet's equally
relentless determination not to yield ona whit on the restriction of
Asiatic immigration. A final settlement,; Gandhl declared, depended on
passing amending legislation on several points: the 0.F.S. decleration;
the domiciliary rights carried by indentured Indians who had arrived
after the 1895 Natal Act and who had lived in Netal for three years
without indenture; their children's right to enter the Cepe; the
recognition of marriages contracted in India and the continued right
of entry for one wife irrespective of the number left in India together
with the admission or re-admission of plural wives already msrried in
polygamous unions.11
In his reply the\Secretary for the Interior claimed the Cape entry
of children of indentured indians waS & new point, never previously

12

raised, ' The Union Govermment's attitude had from the start been to

deny uneducated Natal-born Indians free entry into the Cape, and in &

11. Cd. 7111, Gandhi to Private Sec., Minister of the Interior,
30.6.1913.

12. Cd. 7111, 19.8.1913.



previocus session Cape ¥.P.s had shorn their approval of this.13 In

practice most colonial-borm Indians, ss Gandhl himself admnitted, would
anyway pass the education test of the sarlier colonial legislation,
which was now cecured in the new Act so that the position was in reality
unchanged and inter-provinciael boundaries weré maintained. As for the
0.F.S. issue, the Minister agreed it would be sdvantagecus to notify
all educated Indians admitted into ths Union of the dissbilities they
were liable to suffer if they wished to enter that province. On the
marriage issue steps would be teken when the Union marriage laws were
consolidated, to provide for speciel marriage officers for denominaticns
other than Mohamnedanism., Meanwhile the existing practice of edmitting
one wife even if married in a religion allowing polygamy, would be
continued, but plural wives of Indians already resident in South Africa
could not be admitted, as the govermment felt this would be an implicit
recognition of polygamy.14

Gandhi's following communications and Smuts's reply15 indicatea
tha absence of a common area of undsrstanding; Gendhi was cencerned
with form, the government with substance. Thus the former's fight for
the Cape entry was for a santiment not for a frequently used right; for

a belief in fact "that the liberal and reascnable view taken by the old

\

13. Cd. 5579, Ministers* Minute, S02A, 20.12.1940.

14. The Cepe Times, 7.11.1913, interview with Fischer.
15. Cd. 7411, p. 52, Gandhi to E.M. Gerges, Sec. for the Interior,

24.8.1913; telegram Smuts (Acting Minister of the Intericr) to

Gandhi 9.9.1913; Gandhi to Gorges, 22.9.1913.
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Cape Legislature should be left untouched"; whereas the government's
concern was with practicel pelicy, statutorily enforced as far as
Imperial obligations made this possible. Analysing the Smuts-Gandhi
exchong? in August - September, the historian is inclined further to
cohclude that the Satyagraha cuncept of tho mirdmum also being the
maximum was bzyond European comprehensicn., Thus in official eyes
Gandhi widened - considarably and often unjustifiably - the sxtent of
every concession wrung from the government su that the correspondence
is one long process of misunderstanding and repudiation,

As this exchenge ground indscisively tc a halt, a judgment was
giQen in the Natal Suprems Court which was to prove cruciael from a
political viewpoint confirming as it did the hated Searle judgmunt.

On August 18, 1913 the Durban Appeal Board had heard an appsal from
Kulsum Bibil whoseg husband Mahboob Khen, domiciled in Natal, had married
her in India and subsequently, the Immigraticn Department cleimed,
married another wife in Socuth Africa. Under Section 3(2) of Act 22

the Beard referred tha matter to the Supreme Court for an suthoritative
ruling on the meaning of "monogamous". In his judgement on Gctober 1,
1913 Dove Wilson stated that Kulsum Bibi's marriage was not monogamous,
on the grounds that the essence of such a marriage was that it meant

a union which recognised the exclusion of all others; a mﬁnogamous
marriage could therefore not exist in a religicen which perwitted polys=s
gamy. 90% of Indian marriages in South Africa were contracted in religions
which permitted polygamy,16 elthough only 1% of the unions themselves

were polygamuux:z.ll'7 Indian opinion maintained that as a result of

16. The Cape Timaes, 4.10.1913.

17. Cd., 7111, Transvasl Leadsr, 7.10.1913.
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this Jjudgment, Section 5(g) far from protecting such marriesgss,
would in future act as a total bar to even the limited family immi=
gration still parmitted.’s

Legally immigration officiels might now gend back a woman polyw
gaﬁously married; in gractice the government had instructed them to
allow entrance to women whoss husbands had no other wifs in South
Africa. This was not always known; wheregas the Wilegon snd Searle
Judgments were, end the political effect was highly damaging. It
appeared to confirm Indian suspicions that ths stetus of their wives
was equivocal, sc that a new snd potent force « the Indian woman =
was brought into the §EEXEE£EEE carpaign which was renewed on Scpiember
15 and which represented the final breakdown of negotiations. To the'
original four demends stated in Gandhi'e lettar of June 23, the purs
ported promise to Gokhzle on the £3 tax19 was added first by A.M.
Cachalia, Cheirman Of the Trensvaal 8ritish Indian Association in @
letter to the Secretary for the Interior on September 12, and then in
one from Ganchi himself.zo

These demands on broad principles were accempanied by allegations
of the harsh administretion of the Immigration Act. People with Natal

domicile certificates, it was said, were subjected to unnecessary dslays

o]
and half of those already domiciled were declared prohibited im."nigxf‘ants.“l

i8. Cd. 7111, Resolution of Anjuman Islam, Qurban, 2.10.1913.

19. The Times, 19.11.1913; Satyagreha p. 270; The Cape Times,

11.10.1913, official statemsnt of Indian demands communicated
to S.A. Press Assoc,; see also Cd. 7111, grievances of Brﬁtish
Indian Assoc., 6.10,1913, P.E. British Indian Assocc.., 2.10.1943.
Cape British Indian Union etc.

20. cd. 7111, 28.9.1913.

21, Ibid. Resclution of Natal Indian Congress 7.2.1913.
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The government's attitude in tum was that Indians were using every
means tc evade the Act.22 Undoubtedly both sets of allegetions were
trua; for aes Edmund (Gosse observed "truth has two forms, each of them
indisputcble, yst escn antagonistic to the othesr®,

Mearwhile the Gatyegraha compaign which had begun with the illegal
entry into the Transvaal of 16 men and women, was spreading mors rapids
ly than had the two previous campaigns.23 The resisters'! actions
invclved breaches of the civil law rather than the moral code; end so
as not to alienate public apinion they made no attempt to enter the
0.F.S. An auxiliary phase in the campaign was inaugurated by Gandhi on
chober 17 when he visited the Metsl coalfields end induced those who
would bzcoms liable tc payment of the £3 licence te stiike until the
tax was repesled, By mid-November the strike had spread  throughout
Natal, disturbances resulted and force was used to rastors ordsr.24

While the govermment avoided arresting Satyagrahis in the Transs
vaal as far as possible,25 it was Jealously mindful of its authority,

refusing to administer Act 22 more lenigntly or pass amending legise

22, Ibid. Minute 906, Ministers to Gov-Gen. 25.9.1913.

23. Centrel Archives, P.M. 1/1/61, 12.8.1913 refers to several
Gov-Gen. minutes (15/545, 15/538, 15/520, 15/542, 15/55S,
15/567, 15/5686, 15/605, 15/616 from 27.11.1913 to 6.1.1914)

dealing with the unrest; Cd. 7111; Satvegraha; The Cape

Times 11.10. 19130
24, Bradlow, "Indentured Indians", S.A.H.dJ. 2; Pachai, Indlian
Opinion. The strikes split the Natal Indian community.
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lation on marriages and the £3 tax whiie the defiance continued.‘ﬁ

Though this won the epproval af Natal farmers,27 aid was novers
theless sought from the Ingerial and Indlaen Gavernmants.za Howaver
strong the racial prejudice of Chelr mass white support, neither Bothe
nor Smuts was insensitive to that secticn of public opinion in South
Africa which, while oppossd to Indian violence, felt this patently
underprivileged group had been badly used over the £3 tax.29 A strong
lobby in England egportioned part of the bleme to the Imperial Governs
ment for its haste in assenting to the Immigration Act,ao a charge
over which that govermnment was very ssnsitive.s1 Thus when the Viceray,
Lerd Hardinge, called on Novembar 24, for a commission of inquiry32 he
was supported by Lord Crewe;33 and thg South African Governmaent was

more than contented to teke this way out of its difficulties with a

minimal loss of dignity and authority.

26, Ibid. Colonial Office to All India Moslem Leagus. 29.11.1912.

27. Central Archives, P.M. 1/1/61, Farmers Club, Mid-Illovo to
Prime Minister 17.12.1913.

28. Cd. 7111, Gov-Gen. to Sec. of State, 18.11.1913.

29. Merriman Papers, Merrimen to MacKarness, 25.11.1913; The

Cape Times 30.10.1913; The Times, 19.11.1913.
30. The Time-s, 28.1101913; 2501201913-

31. The Indian Opinion Vol. 11, No 51, 31.12.1913. Crewe expressed

®dsep concerm".

32. The Cape Timss, 27.11.1913.

33. The Times, 3.12.1913.



On Dscember 10, 1913 & Commission of Inquiry into Indian grievances
was appointsd under the chairmanship of Sir William Soclomon end assists
ed by Sir Benjamin Robertson a representative of the government of
India.34 Included in its terms of referance was an investigation in=
to the causes of the strike, The Commigsion felt this gave it a
mandate to proncurnca, if not on Indian grievances in generel, at
least on specific issuss - the £3 tax, thse warriage qusestion, Cape
entry, the 0.F.S. declaration and the administration of existing laws,
which had precipitated the Batyagraha cempaign and the strike.35

On Gandhi's advice, end in spits of the Vicercy's and Gokhale's
ufgings to the contrary, the Indian leaders expressed dissatisfaction
with the composition of the Commission. Conseguently no Indians
gave evidence an tha charges of ill-treatment while in custody as a
result of the strike,36 and Cendhi threatensd to renew the Satyagreha
campaign.37

Possibly it was Emily Hobhsguse's offer to intervens which was

accepted and relieved the tensiun;38 or perhaps Smuts eppreciated

34, The Cape Times 10.12.1913. Its other nembers were Ewald Esselen,

former State Attomey in the S.A.R. and Col. J.S5. Wylis a formar
member of the Natal Legislature and an opponent of Indian
immigration. Robertson got a K.C.M.G., for his role.

35, U.G. 46-1914, Report of tha Indian Encuiry Commissinn; see

also Cd. 7265; The Cspe Times, 23.1.1914, Gandhi to Sec. for

the Intericr E.M, Gorges, 21.1.19%4.

35. The Cape Times, 22.12.1913; Satyagraha: U.G. 16-1914.
37. Satyagraeha, p. 322.
3as. Hancaock end Van der Poel (eds) Selections from the Smuts Papers,

Vol., 3, E, Hobhouse to Swmuts, 29.12.1913.
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his ability to pass the ocucation recuirements of the 1906 Acé.

Tte Commission however was prisarily corncemed with eliciting the
causes of the 1913 unrest. Gandhi, it maintsined, hed envissged the
restrictions on the Cepe entry as a bresach of the 1911 Agreemsnt anly
after a friend had pointed this out. He himself had ednitted fne was
fighting for a sentiment, the old Cape liberal view. Practiceally
however, cognizence had to bs taken of the sffect of European prejudice
on this liberalism; conseouently the Commissicn wes being reslistic
whaen 1t negatived &1 amendment of the 1913 Act to remove the simple
educaticn test.

| The marriage issus was infinitely more perplexing, raising es it
did several different points. On the questicn of the right of entry
for one wife and minor children of a domiciled Indian, Section 5(g)'s
intention, Jjudging from thz parliameritary debates and the Secratary
cf the Interior's August 19 letter to Gandhi, was to admit ong wife
gven if there were seversl others in India. The Kulsum Bibi judgment,
however, dasfeated this intenticn. The Commission thersfore felt the
law (which was confusing bescause of bad drafting) should be amendsd to
bring it in line with administrative practice.

Turning to the admission of plural wives, the Commission had leamt
from the Natal Chief Immigreation Officer that up to about 7 years
before, they had been admitted and allowed free movement in and out of
Natael. The Commission recommended therefore that thse plural wives of
men of long residence (a totel of about 40-50 in Natal) should be
allowed freely to travel to and from South Africa as long as the
husbands remained in the Union,

On the celebretion of marriege rites, the Commissioners approved
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thé appointment of marrisge officers as agreed to in the August 19
letter, which in prectice wnuld mean the celebration of monogamous
marriages, this being the law in South Africa.

The zlucidation of this most difficult issue by Sir Benjemin
Robertsen was to mitigate ths emotion sroused in India by the Searle
Jjudgment, on the ststus of their women. The Commission recommended
the legalisation of de facto monogamous marriagass through their
registration before a marriage officer. A men could still contract
another union through his own religious rites but it would hava no
legal validity.

The chief grigvences against the administration of the Immigratiocn
Act centred on its implementation in the Cape. The Commission accepted
the Indian view that identification certificates issusd undar Section
25(2) of the Act should be valid for three years instead of ene., While
it adwitted there was unnecsssary delay in their issus, this it claimed,
frequsntly resulted from the Indiens trying to deceive the ims
migration department. The Commissioners recommended that an inter=
preter should be appointed at the Cape Town immigration office; and
that clerks should personally help applicents for psrmits as was done
in Durban, thereby preventing delays and obviating the employment of
Indian immigretion a%snts:

A number of suggestions followed dealing with matters of small
importance to the Immigraticn Officers, but emotionally significant
for Indians. Fingerprinting for identification, other than eof the
thumb, should be discontinued; resident magistrates should have the

right to issue documents for inter-provincial travel, and unnecessary
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deiays in identification and re-idesntification should be avoided;
domicile certificates issued in Natal under Act 30 of 1903 should bg
regarded as conclusive proof of the holder!s right to enter the Union
under thz present Act; and identification certificates for wives
and children,issued in India, should be accepted as valid in South Africé.
The Commission's recommendations »were accospted by the Indian
Government and the local cammunity.41 f its 15 proposals, only
five nocessiteted statutory emendment, ths remaindsr simply requiring
administrative instructions or the amendment of regulations for their
implementation. The five recommendations weie therefore incorporated
into a bill, the Indians Relief Bill, introduced on June 2, 1914.
Despite the usual manifestations of 0.F.S5. xenophcbia and a
determination on the part of Natal members to shift the burden of
their guilt, the measurs passed through both Houses without amendment
other than a redraft of Clause 7. GOn behalf of the Indian community
Gandhi examined the bill before its introduction and expressed himself
ontirely satisfied with its provisions. It was reed a second time on
June B8 and rezceived the Govermor-Gaeneral's assent on'duly 1»42
Section 1 empowered the Minister of the Interior to appcint as
marriage officers, Indian priests of denowinatisns other than
Moslem who wers alrdédy provided for by Cape Act 156 of 1850 and Natal
Law 19 Of 1881.
Section 2 implementzd the Commission's recommendations on the

contraction in the future of polygamous unions; and the registration

41, The Indian Opinion, 3.6.1914.

a2, Cd. 7644, Correspondence relating to the Indians Relief Act

1914.



e 96 -

of existing,de facto moncgamous marriages to give them legal validity,
as a pis aller short of legalising polygamy.

Section 3 emendsd Section 5(g) of Act 22 to bring the law in
line with Immigration Department practice of admitting only one wife
and her minor children.,

Section 7 implemented the recocmmendation that if an Indian pros
duced a Natel domicile certificete bzering the thumb print of the
holder which was ldentical with his own, this should be accepted as
conclusive evidence of his right to enter the Union. Section 8
repesaled the provisions of laws relating to yearly passes or licences
of gx=1ndentured Indians without in any other way altering the status
of Indiens in Natal, except that indenturad or ex-indentured Indians
now had definite domiciliary rights.43

Section 6 prcbased a remedy for the Indian “problem" on linas in
one way differing radicelly from, yet in sume respects a continustion
of, the oppressive treatmant many South Africans considered to be
suitable treatment for Indians. The Mirister was empowered to grant
out of moneys eppropriated by parliament for the purpose, free passages
from any Union port to any Indian port for all Indians other than ex-

indentureds permitted a free passage under Natal Law 25 of 1891. This

[y

43, H. of A, Daebs. 1914, Vol. 4, 8.6,1914; Central Archives, Dept.

of the Interior 46/74. Vol. 1, E.M. Gorges to Gandhi, 22.6.1914;
sge Bradlow S.A.H.J. 2 for provisions of the legislation here
repealed which comprised Natel Act 417 of 1895 (Sec. 6), the
whole of Act 2 of 4903, (except Secs. 1 and 4), Act 39 of 1905
(to amend Act 17 of 1895) Secs. 1 and 3 of Act 19 of 1940 (to

amend the Indian Imsigration Act 17 of 1895 and Act 2 of 1903).
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gf&nt was subject to the Indian signing a statement indicating cone
clusively that he abendonsd for himself, his wife and minor childraen,
both domiciliary and entry rights in South Africa. This step was a
tentative one only; the government felt it was better noct to "cvere
load" ithe messura with wore specifically enunciated repatriation
cluagses which might hold up the bill's prngress.44

In India the Act was regarded by the govermnment end nationalist
leaders as satisfacturily closing tha immigration :i.ssues.ﬁ'5 Conversely
it was expscted that domiciled Indians would finally enjey syapathatic
treatment. The Imperial Government expressed its indebtedness to both
South African Government and parlisment, and praised the leggislation
as "“a generous and sincere attempt to remove the dissbilities of the
Indién population of the Union which had kept alive a sense of
grievence end discontent not only in South Africa but in Incla®,.

In reality, the legislation as both the repatriaticn clause and
Botha's contribution to the debate indicete, had been wrung from the
goverﬁment as the only possible measure which might finally satisfy
the Imperial and Indian Govermments without compromising the wishes of
the South African electurate.47 Like the vast majority of that
electorate Botha did not view the Indiar presence in the Union “with

complacency", and hoeped in the future to get rid of it; nevertheless

a4, H. of A. Debs, 1914, Vvol. 4, B8.6.1514, Cel. 3215, Smuts.

45, Merriman Papers, Sir B. Robertson to Merrimen, 14.7.1914;

Smuts Correspondence, Vol. 3, Robertson to Smuts, 14.7.1914.

46, Cd. '?E?da, Pe (2]

47, H. of A. Debs. 1514, Vol. &4, 8.6.1514.
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under this concession.31
The existing practice conceming the entry of South African-born
Indians into the Cape was to be walntainsd, the govemment reserving
the right to apply the provisions of Ssction 4(1) of the Immigrants
Regulation Act aes s2gm as the numbers increased. Declarations by
"speclally exempted educated entrants” would no longar be reguired at
provincial borders. A document was now te be issusd by immigration
officers identifying suzh persons; while the general declarztion made
at the port of entry under Section 19 of the Act, would in future hava
printed on its reverse side the disabilities an Indien was subject to
in the different provinces, and be regarded as sufficient.sz The
0.F.5. issue had finally been laid to rest. Indians who had been
admitted into the Cape and Natal in the previous three years under
legislation in force before Act 22, but who had temporarily left thesc
provinces, would be treated on their returmn as if the term "domicile”
as usad in Act 22 applied to them; that is, they would not be regarded
as prohibited immigrants. Gandhi would submit to Smuts the names of
bona fide Satysgrahis so that convictions for this offence would not

be invoked against them in the futurs epplication of immigration legiss

lation.53
51. U.G. 4-1921, Report of Asiatic Inquiry Commission.
52, Central Archives, C.I.A. M39, Vol. 1, Under-Sec. for ths

Interior to Principal Immigration Officer, Pretoria, 6.7.1914.
53. Central Archives, Dept. of the Interior, 46/74, Vol. 1, Smuts

to Minister of Justice, N.J. de Wet, 4.8.1914,
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Finally all the recommendations of the Sclomon Commission et
the conclusion of its report, cver and asbove the points enumerated in
the Indians Relief Act, would be adopted by the government, thus
ensuring that existing laws would continue to be administered in a
just manner end with due regard to vested rights.

Thz exheusting contest was drawing to a closs. Smuts made it
gquite plein and Gandhi accepted, thei the assurances in the Gorges
letter taken in conjunction with the Indians Relief Azt constituted
"a camplete and firnal settlement of the centroversy which has une
fortunately exicsted for so long and will be unreservedly sccepted as
such by the Indian community“.54 Yet at the seme time Gandhi in=
dicated that from the latter's viewpoint the end of this chapter was
the starting point of ancther. Complete satisfaction, he warned
depended on the grenting of full civic rights which Indiens were ens
titled to demand now that immigration had virtually ceased. "I shall
hupa“bhe wrote in a perfect oxampls of that circular logic which Smuts
had found so perplexing, “when the Europsans of South Africa fully
appreciate the fect that now the importation of indentured lebour from
India is prahibited and tha Immigrants Feguletion Act of last year has
in practice all but stopped further frze Indian immigretion, and that
my countrymen do not entertain any political ambition, they, the
Eurcpeans, will sse the justics and indesd the necessity of my countrye

men being granted the rights I have just referred to¢"55

., Ibid. Gorges to Gandhi 30.6.1914; Documents relatinrg to ths

New Asiatic Bill, collected by U.F. Andrews.

5. Satyagraha, pp. 336-7.



b) The adninistration of the lew.

"Sympathetic administration" as the Sscretary for ths Interior
noted, wae tha keynote.55 Towensure thig precise instructions would
have to be issued to immigration officers to act according to woth
the latter and spirit of the settlement; measnwhile he drafted pree
liminary instructions as to how each of the pulnts in the June
cammunication were ©or be implemenied.

All this was in the reslm of theory. In prectice the regulations

were interpreted by many officials in a fer less sympathetic manner

than the Minister had envisaged -~ as Alexandsr, Duncan and othsrs
foresaw; and corrupticn was not unknown.57

Consequently certain of the intentiors which had been so explicitly
cutlined in 1244 wers zoon wodified. In April 1915 C.V¥, Cousins, the
autocratic Chief Immigration Officer in Cape Town (a man so well diss
liked by Jewish and Indian immigrants that several of the latter had
once bhysically asseulted him)58 indicated he was putting & different
gloss on Interior policy. He did not interpret the paragraph on Caps

entry in Gorges' June 30 letter as an intention by the governmcnt to

relax any provisions of the Cape Act before its repesal by Act 22 of

56, Central Arcﬁives, Dapt. of the Interior, 46/74, vol. 1, to
H.B. Shaws, Under-Sesc. for the Interior, 30.6.1914; see also

Duncan Papuers II, 41 (& end b), Minister of the Interior to

Duncan, 20.10.9916.

57. Tha Cape Times, 12.2,1916. During ths trial of Van Oudtachcom,

chief clerk in ths Ceps immigration department, on fraud
charges, he admitted Indian agents were allowed fres sccess to
files and were "swindling ths Indians".

58, The Cape TiMBS, 10.11.1913.







was lawfully rasident in one of the provinces according to ths battery
of acts, definitions end registration certificates regulating his
residence.62 After satisfying the immigraﬁion officer on this score,
ha had to fill in the gpplication form without assistance, according
to requirements which the immigration officer enumerated o him., These
included details of birthplace, nationality, gualifications for enitors
ing the provinca, mzans of subsistence, intended occupation and the
assurance that the applicant was mentally and physically sound and
of good character,

Only if the immigrant failed to do this, was the immigration
officer to dictate & similar applicaticn, varying it from time to
time so that it should not tecome stereotyped and thus defest its
purpose. Thereafter the applicant could remain on & temporary parmit
while the immigration officer sent off the result of the test and a
repert to the Principal Immigration Officer.

Cousins's instructions simply confirmed the practical procedure
followed originally by the Cane end later by the Union immigration
departments;63 that is, policy wes administered as though the exemps

tion from the education test did not exist. In these early years

62. To recap: in the Transvaal by his holding a registration
certificate. In Natal those who had entsred before Act 4 of
4827 and those who had entered thersafter under that act or the
1903 and 1906 Acts, as well as ex—indentured. Indians ligble to
the £3 tax, who had maintained domicile; and in the 0.F.5. the
few allowed entry under Chapter 33.

63. Central Archives, Dspt. of the Interior, 46/74, Vol. 2,

H.S5.L. Polek to Acting Sec. for the Interior, 17.5.1915.
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after Union however, compsratively few colonial-borm Indians wished to
enter the Cepe or would have falled ta do so because of the education
test, so that ths issus remeined ong of sentimehtal attachment to a
vested but seldom exercised right. Conseguesntly, and in spite of his
protests that he would be swamped by an influx of Asiatics entering
illegally over the land bsrders, Cousins was instructed to allow the
free entry into ths Cape of Seuth African<born Indians in terms cof tha
Smuts~Gandhi agreement, until on appreciable increase in their numbers
necessitated a reconsideration of polinx.

.

;After the war an increased demand for weiters in hotels and
restzurants resultaed ir such a growth in numbarscBS The government hows
ever did not wish tc recpen the guestion at that particular time being
more concerned with preventing new admissions than opposing interw
provincial movement. In eddition it could hardly harass a small number
of Indians on an cbscure edministrative quibble once South Africa had
subscribed to thas Reciprocity of Trestment resoluticn passed unanimously
at the 1917 Imperial Conference and repeatsd at the 1718 Wer Confererice.
On that occasion Burton, South African Minister of Reilways, had declared
that Indians living in South Africa "ere good, lew-ablding, quiet citizans

and it is our duty to see ... that they are treated es human beings with

fealings like our own, snd in a proper manner”.

64, Central Archives, Dept. of the Intericr, 46/74, Vol. 2, Acting
Unde}-Secy for the Interior to Principal Immigretion Officer,
Caps Town, 25.5.4915.

65. Ibid. 46/74, Vol. 3, Principal Immigretion Officer, Cape Town
to Sec. for the Interior, 11.42.1919.

66. Cd. 9177, Extracts from Minutes of Proceadings ..., Conference

1918, discussion on resolution, 24.7.1918.
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. The ouestion of Cape entry rested until after the promilgation in
July 1927 of Act 37 of 1927, The Immigretion end Indian Rslief (Further
Provision) Act, when the number of Natal-bom Indians entering tha Cape
increassd considerably. In 1929 the Minister of the Interior; C.F. Malean,
therefore ruled that those who had corz in after the passing of thae Ack
should be ordered to ratum to Nata1;67 the decision signalled the
demise of this part of the 1914 agreemsnt.

Similarly the right of admission of plural wives and children (in
the years 1915-1919 amounting to a total of 778 people)68 was gradually
whittled away, disappearing altogether scon after the accession to power
in 1924 of the Pact Govermment. This development reflscted the belief
of the white electorate (confinmed it was felt by figures in the 1921
census which showed a vast preponderance of single Indian males all en=
titled under the Indians Relief Act to introduce one wife from India)
that only the exclusion of female immigrants would prevent the ultimate
"swamping" of whites by the inexorable incresase in Indian numbers. Two
years after the 1914 agreement the Minister of the Interior decided to
deal with this "outstanding matter" as "an esrnest that govamment is
very desirous of meeting in the most sympathetic manner pessible sll the

matters dealt with at that settlament".eg

67. Central Archives, Dept. of the Interior, 46/74, Under-Sec. for

the Intsrior to Commissioner for Indian and Asiatic Affaelrs, 21.6,. 192G,

e8. U.G. 4=21, Report of the Asiatic Incuiry (Lenge) Commission.

69. Central Archives, Dept. of the Interior, 45/74, Vol. 2, H.B. Shawe
to Principal Immigretion Officer, Pretoria 4.7,1916, enclosing

handwritten minute "R.H." to Acting Under-Secretary.



This was trenslated into practice on the lines however, that eas
the settlement had concerned the Trsnsvasl alone, edmission of plural
wives end children of men holding a registration certificates in that
province only, needed consideration. Nemes of plural wives were thares
fore called for. It was emphasised that the concession only applied to
Asiatics in possession of registretion certificates and was contingent
upon knowing the exact number of persons concenned.70

The Indian community reacted apathatically to this invitation both
as @ result of a caution borm of being the recipients over long years of
bureaucratic inqguisitiveness, and because they were more concerned with
bringing in the children of such marrieges than the wives.

In 1923 in considering a specific cass concerning the entry of a
child of a plural marriege, the Department of the Intsrier pronounced
(and Lensdown the Law Adviser agreed) that though Cleuse 2 of the agree=
ment limited the concession to existing plural wives it was intended also

71 Sube

to permit entry to children hormn after as well as before 1914.
sequently the Department of the Interior, with small regard for the laws
of reproduction, declded that with this interpratation the admissions

under the agreement would “become of endless duration".72 Immigration

officers at tha main ports were thaerefore informed that Clause 2 of ths

70. Ibid. H.B. Shawe to Principasl Immigration Officer, Pretoria,

4,7.1916.
71. Ibid. Vol. 3, Minute 28.8.1923, signature illegible; also hends

written note with Lansdown's opinion.
2. Centrel Archives, Dept. of thas Interior 46/74, Vol. 2, memo,

24.2.1925.
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result the Departmant continued to use preventive measuras such as
3

53]

fingerprinting which wes regarded by Indiens as the greastest humiliation.

"Fraud and deceit and intrigue" owver nominations was ths reason
given by thz Immigration Ozpartment for the suspension in 1921 of the
fourth pnint in the Smuts-Gandhi Agreement which had permitted the annual
entry of 10 "educated, exempted entrants", six nominated by the Britich
Indian Association and four by the Department of the Interior.84 These
ten were pemitted entry as teachers and priests; but somae of them
engaged in other occupations {possibly because the Indian trading
conmunity needed traired personnel). This led initially to "ccnditions
and provisions" being inserted into their documents in spite of Indian
pmtests;85 and finally to the discontinuation of the system which was
replaced by the issue to such entrants of temporary permits rsnewable
at executive pleasure - an affirmation in Indien eyes, of the fotal re=
striction on inmigration,

Tha.belief continued to gain currency (end was not without a hasis
in fact as the later condonation scheme was to show) that Indians were
unremittingly evading tha immigration laws, particularly in Nateal and
the Trensveal. In addition far from the 1914 Agreement having ensured
the Indian Government's objective of achieving amglioration in the cons

ditions of domiciled lIndians, the envisaged respect for their vested

83. A.R. (1938). In 1938 Indien visitors "of a superior type"
were exempted from finger printing and women were allowed to
present photos for identification,

84. S.C. 9=1926, Hartshorne.

85. Tha Indian D{)il‘!iDﬂ, 1.4019&.
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rights, as Hancock notes, was subjected to "niggling and restrictive

. 3
interpretations®.

o

European gntagonism wags canelised into two demands; segregstion
and repatriation. This latter term was usad interchangeably with the
semantically more correct “emigration", for the 1921 Census was to
show that seme two-thirds of the total Indian population of 161 339
was Scuth Africanuborn,87 This second "final sclution” (the term
used by the Bovernonueaneral)aa has relsvance for this study; it
complements the immigreticon policy discussed thus far. Restrictive
measures dealing with "intermnal matters" such as the Asiatics Land end
Trading Amendment Act; will only be teuched on insofar as they reflectzd
the intention of successive governments to meks liTe so uncomfortable
for Indians "attempting to live a South African life" that they would
prefer to leave, thus diminishing their numbers “es near as possibls to

the irreducible minimum".89

B6. Hancock, W.K., Survey of British Commonwealth Affairs 1948-1939,

Vol. 1, p. 203; for details see Pachal, B, The Intermational

Aspects of the South Africen Indian Question 1860-1971.

87. S.C. 9=-1925, Dr J.E. Holloway, Director of Census, p. 174 ff.
es. The Cape Times, 22.2.1926, Gov-Gen. to Viceroy 24.9,1925.
89. Ibid. 15.6.9925. The use of a favourite Indian phrase may be

unconscious irony.



CHAPTER VI

INDIAN REPATRIATION AND EMIGRATION

a) From the Indians Helief Act to the
Lengo Conmission. 191¢-1021,

At the Imperial War Conference of 1917 the Indian Government official=
ly accepted the principle already openly erdorsed by the British CGoverns
ment in 1911 that the Dominions had the right to decide whet giements
they wished to include in their populetion and te effect their decisions by
restriction of immigration., This rdght was extendzd to India and included
in a Reciprocity of Treatment agreement in 1918.1 The Indian Government
was prepared to waive its request that Indians bg given the right of
free movement within the Empire, end concentrate on the issues which this
study has shown were regarded as first priority; the promise of just
treatment for Indians domiciled within the Ewpire (including the right
to bring in wives and wminor children) and a grant to szduceted persons of ths
freedom to travel, visit end study in tha Dominions.2

Australia gave her Indian subjects full citizen rights on the basis
of the 1918 Agreemsnt and allowed entry to three classes of Indiens -

tourists, students and wholesale merchants - for thess purposes c:mly.:3

Ge Cd. 8556, Extracts frum Minutes of proceedings and pepers laid

befors the Conference 1917 - 1948, India Office wemo. 22.3.1917.

2. Ibid., Sec. of State for India, A. Chamberlain; Cd. 9177, p. 8.

Resolution »+7 of 1918 Imperial War Conference; Tha Cepe Timss,

1.2.1925, letter from Rev. C.F. Andrews, a strong fighter for

Indian rights in ths Unicn.

3. The Cape Times, 4.2,1920, Rev. C.F. Andrews,
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the rights of man and equal opportunities for all non-Eurcpesns would
be allowsd to stand in the way.“8

Thus while public opinion et the time of Union had insisted upon tha
cesaation of Indian immigration to give security, in the next two dscades it
demanced, particularly in the Transvazl not only sn arrest of the tide,
but the reversael of its flow; sand no political party could resist these
demands, When the Govemor-GBaneral in 1925 irnformed ths Viceroy
of Indiz that the public attitudes on the "politicsl, economic and
racial status of Indisns bears a direct reletion to and is almost entires
ly dependent upon the effectiveness or otherwise of repatriation",g he
was reflecting attitudes thet had prevailed for many years. This was
the reality with which Smuts had to contend at home, and which made his
passage at successive Imperial Conferences so formidseble and uncertain,

As noted Section 6 of the Indians Relief Act had empowsred the
Minister, under certein conditicns, to give Indians fres passages to
India; bonuses were not mentioned at this stage and the govermment took
no special steps to publicise the offer.10 The numerous applications
for passages indicate however that the Indian community was fully cognis
zant of the Act's provisions.

Between 1994 and 1919 the number of Indians in Natal teking advantage
of these facilities "more than counterbelanced the natural increase of

i1

the Indian pecpulation®. Their total was swollen by those ex—indents

8. The Cape Times, 31.3.1926.
9. Ibid., 22.2.1926, letter dd. 15.6.1925.
10. H. of A, Debs. 7,3.1918, Minister of the Interior.

1. U.G., 39-41, Report of the Indian Penetration Commission, p. 5.




ureds, who exercised their rights under Natal Law 25 of 1891 to &

free passegs home,"in great numbers“.12 The fact that the averwhelming
majority came from Netal (in 4917 only 4 persons from cther provinces
toock fres passages) can be regarded as meaning that those being res
patriated mzinly comprised indentursd or ex-indentured Indians and noct
the traders whose competition was so feared. Inevitsbly colonial—bomn
Ingiens (unless they were the children of returming Indisn-borm parsnts)

did not go voluntarily,13

Like children of any imnigrants thay had
Joosened manz/of the traditional cultural ties with the homeland; a
good number had risen in the economic scale and saw no reason to exchange
theif existing positions for ths problematic benefits of peasant 1ife in
India.

In the yéars immediately after tha passing cf the Indians Relief
Act about 17 8056 Indians, of whom 5 780 were children under 16, were
repatriated or emigrated under the various relief schemes.14 Breesking
down these figures into annual numbers cne finds the following: 1914 -~
3652; 1915 - 2844; 1916 (the ysar the last indentures ended) - 5585;
1917 - 2197; 1918 - 1827; 1919 - 1691.

The cost of voluntary repatriation under Act 22 of 1914 was borma
by the Department of the Interior; end that of repatriating ex-indenturesd
Indians under Natal Law 25 of 1891 by the Natal Indian Immigretion Trust
Board (I.I.T7.8.) until 1920, when as we shall sée its powers end functicns

were transferred to the government. In 1914 expenditure on repatriation

2. The Indian Opinion, 22.5.1931.
13. 5.C. 9-1926, De Norman, Sec. Colonial-born Indians Assoc, Caps.
14. U.G. 42-34, Statistics of Migration 9933; U.G. 4=-21, Report of

the Lange Commission; U.G. 50-17, Annual Report of the Dept. of

the Interior 1916.
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under the Indians Relief Act amounted to £4 614. 17s Rd; 15 in 1915,

it rose to £7 122;16

and in 18916 with the increassed repatriations'to
17 B i . 18 , ; 19

£10 212, falling to £8 400 in 1917 and to £8 066 in 1918, when

fear of submarines, shipping deleys end restrictions on teking esrnings

out of the Union in the form of gold and jewellery, mesant fewer Indians

availed themselves of the fecilities offered. The amcun® expended in

1919 fell further to £4 6850

indicating that the peak for repatriation
had been resched, unless new inducements wers cffered.

Simul tanecusly between 1941 and 1921 Indians entering South Africe
numberad apout 12 000, mostly wives snd childran of dowmiciled Indians.21
The Indien Government would not give passports to anyone who did not
have legal domicile abruvad; Further in 1922 it passed an act forbidding
emigration for labcur purposes without the express cocnsent of the Legise<
lature.

With this migration patterm and with the European population

increasing annually by 1.76% compared tc the Indian rate of .88%,22 it

i5. U.G., 27-15, 5/C and A.G., Vote 7, Interior.
16, U.G. 36~16, 6{0 and A.G,, Vote 8, Interior.
7. U.G. 41-17, 7/C end A.G., Vote 25, Interior.

18. U.G., 42-18, BZC and A.G., Vote 24, Interior.

19. U.G. 49-19, 9(0 and A.G., Vote 23, Interior.

20. U.G. 59-20, 40/C and A.G., Vote 24, Interior,

21. S.C. 9-1926. G.S. Bajpai.

22, Ibid. P. 174 ff, Evidence of Dr. Hollowsy, Directer of Census

on the basis of ths 1921 Census. The huge disparity batwesn msla

and female figures wes responsible for this feature.
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is svident that the "swamping" fear was largely lnsubstantial. Cool

reason however, has no dialogue with reciel prejudice, least of all when

it is reinforced by fears of economic competitibn. Though tha Asiatic
rinvasian” had been repelled, by 1921 78% of Indians in the Unian were

not agricultural wcrkar5.23 Buried then, under European protestations

of concern for whits civilisation was the basic reason for hatred cof

this group; a belief that the Asiatic trader by his lower living standards
was able to undercut his white compet:itors.24 This feeling was nct new;
commercial rivalry, though it had assumed a number of protean forwms, had

for several decades been the point d'sppui of anti-Asiatic prejudice.25

What was new was the intensity of the segregaticn and repatriation
demands,26 stoked by the start towards the end of 1920 of the post-
war deoression which greatly affected the commercial community. The

demands presented an insuperable dilemma, Natal industry wanted its

23. - S.C. 9--4926, p. 174. Evidence of Dr Holloway, Director of Census,
based on 1921 Census,

24, H. of A. Debs. 17.4.1923, T.G. Strachan (Lebour M.P., for Pieter-

maritzburg North); Ibid. 19.8.1924, J.S. Marwick saw him
attacking "the economic stability of the white man in Natal®,

25. Apart from tﬁé better—known legislation in the former Republics
and Natel, see for example the "liberél" Cape®s Act 35 of 1906,

the Dealers Licences Act.

26. H, of A, Debs. 9.7.1920, Vote 20, Interior, Immigraticn and

Asiatic Affairs. A.S. van Hees (Christiana), J.S. Marwick,
I. Purcell (Woodstock), C.T.M. Wilcocks (Winburg)}. The last

spoke of tha "detrimental effect" Indians had on the "native mind".



cheap Indian lebour; kut it was the worker, not the shopkeeper,
“the man in the long shirt”, who used thz free pascage offer.

Tha govermment was feced with thg threat of the Neational Perty, thst
when it came to power it would repatriate the "coolies® “bag and baggage'-

2

in 1920 this intention was included in
28

but with "just compensation";
the Transvaal Naticnal Party programme of action. It echoesd the
clamour of the fisrcely enti-.Indien "South Africa Leagus" and “Young
South Africa". The tide of enti-Asiatic santiment groved irresistibie,
and despite the soothing statements the government had made at the 1917
and 1918 Imperial Conferences, Act 37 of 1919, the Asiatics Land and
Trading Amendment Act was passed with the object of enforcing the old
Republican legisletien, by praventing Indians from owning fixed propsrty
in the Transvaal outside specific areas. The feeling aroused among them
by this act - which for the first time in the legislation of the Union
disqualified a particular section of the population by name - was
equalled only by that of the anti-Asiatic faction. On Februery 3, 1920
therefore, the govermment appointed the Asiastic Inguiry Caommission under
the cheirmanship of Justice Lange and assisted by the ubiquitous Sir
Benjamin Rcbertson, to enguire into Asiatic land claims and trading rights,
as well as into trading conditions generally.

In its interim report dated May 42, 1920 the Commission stated that
various factors, including optimum employment conditions in India, made
it imperative for the govermment to encourage voluntary repatriation of

all classes of Indians (present writer's italics). In the past, the report

27, The Cape Times, 16.10.1919, Rev. van der Horst at Georgetown.

5.9. 1919; The Cape Times, 16.10.1919; Ibid. 19.11.4919.

28, Ibid. 8.12.1920.
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’

Indian Repatriatioh Comelissioner (H,D, Wynn@-Cole) was a,z:;:ro:i_nted‘."3"2
Emigrants were allowed to toke cut gold and jewellery up 4o £25 in
value.33 To the free journzy already allowed from the Indian®s homa
in Natal to his destination irn India was edded the inducement of a
bonus of £5 per hesd with a maxinum payment of £20 ner Tawmily. Gome
Indians who asked for renatriation were in rugs, anc were provided with
clothing et en approxirate cost of 16/~ per man, 5/~ per woman and 3/-
per child; in 1923-4 £3 8s 2d was spent on this.34

In accepting the bonus emigrants were giving an undertaking not to
retum, A father was obliged to teke back with him all his miner chilcren
(and for this purpese wminority was fixed at 21 whersas for immigration
purposes it was 16). The Rev., C.F, Andrews found conclusive evidence
of recruiting to induce Indians to take the bonus which deprived the
scheme of its voluntary character and scon arcused Indian resistance to
the whole repatriation concept.

The immediate effect however of the bonus system was to stimulate
repatriation /femigration figures which rose from 1 805 in 1920 to 3 159

in 1921, In spite of a slight decline to 2 £99 in 1922 the govermment

32. H. of A. Debs. 1949, Vol. 66, 10.3.1949, Col. 1945 gt seq. The

Buresu was dividad into two under Act 31 of 1949. Health
gservices went to the province of Natal, immigratiocn matters to
the Union Gevermment,

33. The Cape Times, 30.7.1920.

4. U.G. 39~24, 14/C and A.G., 31.3.1524.

35. The Indian Opinion, 22.5.1931, reprint of article by C.F, Andrews.
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hitherte unsubstantiated=41

The views of Sir Benjamin Robertson and the Rev. C.F. Andrews,
a doughty Tighter for Indian rights; directly contradicted those of
the Viceroy. Both believed tha Indian in South Africe could never
advance and would therefore do better to leava.42 Andresws noted that
. the Netal sugar laboursrs had never shaken off the disability of having
come in under indenture, for the sugar compenies offered nc lnducewmerits
to their labour supply to improve itself. He favoursd the bonus system
teken in conjunction with the organisation of definite employmant at the
other end as a means of encouraging voluntary repetriation, With the
consequent reduction of the Natal pbpulation there might then be a
chance to improve the position of those ultimately remaining. These
arguments were a return to the Gokhale amelioration concept, and the
1918 Imperial Conference resolution, lirks in a long chain of unfulfilled
intentions. As earlier drastic immigration restrictions had failéd to
result in an improvement of the Indian's lot, it was unlikely that thse
cry for drastic reduction of numbers would fare much better.

Quring the 1521 parlismentary session the government found itself
facing increased ﬁemands, particularly from its own members,for a
decision as to who would be "dominant® in Natal, and for legislatién to

prevent the alleged residential and commercial encroachment of Indians in

a1, The Cape Times, 26.8.1920, opening of Legislative Council,

Simla, 22.8.1920.

a2, The Cape Times, 6.4,1920, C.F. Andrews; 45.7.1920, Sir B.
Robertson,
43, H, of A, Debs, 3.5.1921, H.G. MacKeurtan (S.A.P. member for

Umbila); see also Hancock Smuts, Vol. 2, p. 143.

Natal, and to limit the increasing social contact between whites and Indians.aa
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The Labour party recommended “regatriation®, vigorously encoursged,as

the only *feir, effective and practical method" of protecting Western
standards and whits workers against Asiatic r;cvn;:;atition.4'51 But zhat

of the South African<born Indian? As these could not be compulsorily
“repatriated" some membzrs claimed that the only way to get round this
difficulty was compulsorily to segregate them. The Nationalists, starting
from the premise that an alien race like the Indiens could never be South
Africans, found no inconsistency in their reiterated call for repstriation
with just compensation. C.G. Ficherdt went further, cleiming that the
future of the white raée.gggggggg that even locally-born Indians be
"repétriated"; no cbligations should be placed en South Africa in the
interests of other countries.

Here Fichardt had touched the nub of the matter. For while the
govermmant admitted to the seriousness of the position in Natal, Imperial
complications again prevented it from drafting remedial lsgisleticn.4
Duncan, now Minister of the Interior promised however to investigate,
and if possible introduce legiélaticn to restrict residentiasl intagratioh.
"which most white South Africans regarded as harmful to both Europeens
and Asiatics. No such legislation appesred iﬁ 1921 or 1922. Though
‘tha Prime Minister advised that the best policy was to continue reducing
the Asiatic population by emigration and tc encourage white immigration,46
he did little on either score.

The 1921 Imperial Confercnce clearly expased the growing incompati=

a4, H. of A. Debs. 3.5.1921, T. Boydell (Greyville).

45, H. of A. Debs. 3.5.1921, P. Duncan.

as. The Cape Times, 21.12.1921.
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bility between Smuts's liberal interpretetion of India's Imperiel
rDle, end the treatment seted out to Indiens in his own country. for
India the question had o specific and immecieta connotetion wnich Cwuts
understood; her absolute equality with the Dominions was en essential
condition of her willing membership of the Empire. In the South African
contaxt, however, for him te spesk vagusly and loftlly of looking at the
Asiatlic problem "in the larger human sense end Trom that point of view
they must endesvour to moke different races, enegrgies and pecples work
tegether on humzn principles“,47 was weaninglnss to the naint of dosne
right hyvpocrisy. Pressures from the Flcherdts, MacKeurtans and Boydslls
made it impossible for him to accept the resolution outliring India®s
expectations which was adapted by the other Prime kinisters,.

"The Conference, while reaffirming the raesoclution

of the Imperial Wer Conference of 1218 that each

community of the British Commonweellth shall enjoy

complete control of the compositicn of its own

population by means of restriction on immigration

from any of the othar communities, recognises that

there is an incongruity between the pesition of

India as an equal member of the Eritish Empire and

the existence of disebilities upon British Indiens

lewfully domiciled in some other parts of the

Empire. The Conference is accordingly of ths

opinion that in the interssts of solidarity of the

British Commonwealth it is desireble that tha

rights of such Indians to citizenship should ba

recognised.”
The Indian represantatives addsd to this effirmation thair Yprofound

concern at the position of Indiens in South Africa and their hope that

by negotiation between the governments of Indie and of South Africa,

47, Ibid. 27.7.1921.
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spme way can be found, as scon as may be, to reach a more satisfactory

positi&n".ds

b) The Class Arzas Bil) of 1524

In the interval between the 1921 and 1923 Imperial Conferences,

the internal pressures on Smuts to take action on what he had termed
“that difficult and embarrassing guestion, the Asiatic problem" mounted
irresistibly. While repatriation was still u}ged by extremists of all
political copinions, the emphasis shifted primarily to corpulsory segre=
gation.49

- An important reason for this was the publication of the 1929 Census
figures which revealed two significent and related Features.so Restricted
immigration,and to a lesser extent, the repatriation policy were having
a definite effect on the Indian demographic patterm; and the propoftion
of South African-born Indians had increased to about 65% of the tatél.
The significance of ths latiter figure meant that under both Unicn and
international law such Irndiens could not be deported, nor would they
emigrate voluntarily; and secondly that the importation of wives from

India would bscome less frecuent.

a8, Cmd 1474, Conference of Prime Ministers, 1921, p. 8.

49, H., of A. Debs. 9.5, 1922, MacKeurtan, Sir Abe Bailey, Brig-Gen.

Byror (S.A.P., Border), P.W. le R van Niekerk (N.P.); Tha Cope
Times, B.1.1923 stating that 2 years before over 85 CO0 psople
had petitioned the government to act against ths trader.

80. U.B. 1523, Third Census, Part I, Population; U.G. 40-24, Third

Census, Part VIII, Non-Eurcpean Races.
















61 the first legislative attempt in Unlon history to deal

Indians,
with Indian "encroachment” was made the followling parlismentary gsession
when Patrick Duncan introducad his Class Arsas Bill. He castigated
those (presumably his Natal collesguas) who spoke most about the Asiatic
menace yet wanted to retein the Indisn labouring class as a prereguisite
for Scuth Africa’s davelopment. *That 15 based on a fallacy which has
done e lot of harmm to us in South Africa, that you cen use tha labour

of a man and insist that he and hlis descendants shall always stey in
that cless where they can give that particular sort of labour.“62 In

a free society, as Duncan realised, work gave e man socisl mobility, so
that parliement could not "attempt to dr&w the 1ing* between differant
classes of Indians,

Duncan did, however, admit that fricticn polnts existed, so that
the bill's object was to institute some forw of regsidential and tréding
separation. The government did not view the wmeasure as a breach of
the Smuts-Gandhi Agreement, which Duncan claimed was applicable enly
to the»maintenance of the v;sted rights of specific traders under
 particular lews such as thes Transvaal gold laws. This view contradicted
the Indien interpretation of the agreement®s fifth clause, which it saw
as a far more general one prohibiting the introducticn of any new laws
imposing fresh restrictions.

The Class Areas Bill did not go far. It was dropped with Smuts's
announcement that he intended to go to the country on Jung 19, Its
brief appearance may howaver, further have harmed thé voluntary emigraticon
scheme, Already by 1924 "segregation" end "repatriaticn® were words

with a pejorative connotstion. Both the Indian Govermnment and the locsal

51. The Cape Timss, 13.5.1924. The measure was passad in February

§924 and'empowered thes govermmant to retaliate agazinst persons

coming from a Dominion discriminating against Indians.
82, H. of A. Debs, 2.4.1924,




Indien community were hignly sensitive to legislation which might
affect the existing vested rights; and this sensitivity in tum
affected repatriation statistics,

Moreover the Indisn Bovernment's retaliatory measure of February
1924 creeted further uncertainty as to how long it would continus to
help the South'African Government by welcoming the latter's surplus
Indian population, particulerly those bormm in the Unicon. The local
populationts suspicions, arcused by the bill, were furthsr stinmulated
during 1924 by the visit of Mrs Sarojini Naidu, a highly articulste member
of the Indian National Congress who together with DOr A, Abdurahtmen of
the African Pecple's Organisation advised the Indians not to rcpatriate.

Certaeinly the voluntary repatriation figurass fell - from 2 716 in
1923 to 4 063 in 1924.64 But the overriding consideraticon is tha fact
that by 1924, with the South African-borm Indlans comprising such a
high percentage of the total indian population, saturation point for
raturns had practically been reachad.65 Even after tha new gavermment
intensified repatriation effarts by increasing the bonus in September
1924 to £10 for every adult with a maximum of £50 per family and by
extending the scheme to Cape and Transvaal Indians; &and even though it

took positive steps (such as the distribution of Jleaflets and ihe sppoint=

e

763,  The Cape Times, 3.4.1924.

64. S.C. 9-1926, 13.5.1924.

65. H. of A, Debs, 19.8.1924, Dr D.F. Malan, Min. of the Interior,
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ment of an official to recruit Indians for repatriation), in publicise
the schems, there was only a slight increase in numbers.66 1 400 left

in 192567 and 2 100 in 1926; ‘- in the following two years the figures

daclined.68

Between 1514 and 1925 19 609 Indians surrendered domicile under
_ the voluntary scheme. Taken in conjunction with the 12 116 ex—indentureds
who had returned to India under the free passage scheme, they constituted

a total of 31 725 people (or 16.43% of the Indian population) who

left the shores of South Africa.

c) Policy in the early days of the Pact Government 1924 ~ 26.

The accession to power of the Pact Bovermment in June 1924 held
promise for those who fevoured the implementation of a vigorous anti-
Asjiatic policy untrammelled by the Impsrial considerations which had
stayed the Smuts Bovernment's hand particularly éfter‘its absorpt;on of
© the Unionists. The National and (fo a lesser extent) Labour Parties had
for many years hammered into the electorate the belief that only by
whittling down the Indian populatioen drastically could a satisfactory
"golution® be obtained for those Indians remaining in the Union, The
{ abour Party's programme included a clause stipulating “the protection of
Western standards against inroeds by Asiatic competition and liberal

financial provision for the encouragement of Asiatic emigration".69

66. Ibid. Vol. 4, 11.5.1925, Committee of Supply, Vote 20, Interior;

26.5,1925, Col., 3637, Min. of the Interior.

67. Ibid. Vol. 6, 25.2.1926, Committee of Supply, Votas 20, Interior.
68, U.G., 23-24, Repart of the Indian Colonization Enquiry Committee

for 1933-1934.

69. The Cape Times, 4.1.1924.




The utterances of leading Nationalist spolkesiren revealed rather more
ruthlessness. P.G.W. Grobler, e membar of the Anti-Asiatic League (and
later Minister of Lands) had in 1919 urged the government to eppoint an
arbitration board to expropriate on & basis of just compensation, "&ll
intsrests whatsosver of Asiatics in the Union of South Africa and rees
presenting &ll the Asiatics holding trading licences in the Union“.

In the 1524 election campaign J.C.G. Kemp (later Minister of Agriculture)
used blunter lenguage. "Pul us into power and we will take ths Asiatic

by the scruff of the neck and put him cut of the country".71

Tielman
Roos.(Minister of Justice in the Pact Ministry) maintained that all
Indians not borm in South Africa must sconer or later be repatriated

and their rights statutarily limited.72 While General Hertzog's tone
was mare moderate his words could have brought small comfort, for example,
to the Indian delegaticn he met in Durbsna']3 Segregation, he Felﬁ;
should be applied to Asiatics as well as Africens; while repatriation
could be implemented in a way which would not cause difficulties with

the British Govermment, In 1924 when he expressaed his disapproval, to a
‘deputation from the Transvaal British Indian Assaciation, of Snuts's
policy of “continued pinprick against the Asiatic instead of .... adopting a
bold policy of expatriating the Asiatic from the country"™ he addsd that
the altemative (which no Nationalist'could entertain) was allowing "the

lawfully resident Indians to remain in the country end granting them the

70. H. of A. Debs, 1927, Vol. 8, 14.3.1927, Col. 1403.
71. Ibid. Col. Collins quoting Kemp at Wolmaransstad.
72. The Cape Times, 1.10.1925 in Durben 30.9.1925; 25.11.492€.

73. Ibid. 24.10.1923,






prohibition undar severe penalty of Asiatics holding superior posts to
whites, and gross limits un the issue and transfer of trading licences
in Natal snd the Transvaal. W.A. Deans, also a Natel inember, declared
that compulsory segregation would considerably help the acceleration of
“voluntary'?epatriaticn".78 G. Revburn, Labour membgr for Umbilo, exs
tended the traditionzl antagonism towards competition from treders to
include what he regarded as the far greater dangers of Indian infiltration
into skilled trades. His nostrum was a composite one, including a
minimum wage bill, segregation, and adeguate financial provisions to
induce Indians to emigrate,

>In the following year 0.R. Nel (S.A.P. member for Newcastle) and
W. Cox (Labour M.P.C. for Pietermaritzburg) addresced a mzeting arranged
by the Newcastle Chamber of Commerce, nne of several Chembers in Natal
and the Transvaal to hold such meetings.79 It unanimously expressed
its appreciation of the government's action in increasing the repatriation
bonus, and for its assent to the Natal Boroughs Ordinance (which prevented
more Indians from acquiring the municiswl franchisa); and fequegfed
legislation restricting land purchase and the grant of trade licences.
In parliament on May 15, Nel proclaimed that Indians were not South
Africans, "The whole of the means thsy make here they send to Asia ...

80

the sooner we get rid of them out of South Africa the better." On

March 18 anti-Asiatic meetings were held in Johannesburg at Norwood and

78. Ibid.; see also 11.8.1924, H.E.K. Anderson (Klip River).
7. The Cape Timgs, 23.1.1925.

80. Hp Df Ao Dp.bSo 1925’ VDla 4' 15-501925, CO].. 3333.
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Turffontein. At the former the main spesker urged Seuth Africa to
follow the United States, Austrelia and Canada in closing its doors to
Asiatics.e1
The report of the Select Committee on the Areas Ressrvation Bill
providaes an interesting commentary on the intensity of ths dislike
araoused in white breasts by this most mute secticn of the populaticon,
H.H, Kemp, a Durban town councillor who fouund the bill "represslve®,
nevertheless opined that thers was ro sounder or more “prudent® solution
“gxcept on the basis of 'OUT'".82 The tone of J.S. Young, Mayor of
Part Elizabeth was evem mure peremptory. "Clear tham out, the sconer
the.better'."83 "T don't think", he added, "you will ever bring them
to the Eurcpean standard -~ not in & thousand years."ad The egregious
Crnx claimed that Indian werchants brought in illegsl immigrants and
paid them practically nothing. W.H. Pitcher, the Ustcourt Town Clerk,
dismissed sbsorption as "inconceivable"; repatriation was “the great
outcry in Natal".85
Thus the views of the govérnmsnt mirrored and reinforced not only

- the convictions of the more articulete opinicn-mekars but of a wide

segrent of the public especially in Natal and the rural Transvasl. The

81. The Cape Times, 20.3.1925.

. 82, S.C. 9-1926, p., 276, winocrity opinion in report of Durben Town
Council, 20.3.1925.
83, Ibid. p. 357.
84. EEEE' p. 362.

85, Ibid. p. 437,
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Tha govermment was riding two horses simultansously, for Malan
introduced a revised and more stringant version of the 1925 bill

on February 8, 1926.1°%

The "reservation of residentiel end trading
arcas in urban areas for certain psrsdns having recial characteristics
in common® was now to be applied in the whole Union and not simply the
Natal coastal strip. In addition the bill proposed to consolidate
immigration legislation by amending the Immigrants Regulation Act, the
Indians Rellef Act, the Transvasl Asiatic Registration Amendment Act
36 of 1908, aﬁd by repemling the Chinese Exclusion Act, Caps Act 37

of 4904, and Natal Act 28 of 1897.

The Viceroy's acceptance of tﬁe February 8§ offer and hils intention
of instructing the deputation to oppose both the principle and detsils
of tha measure were sent on February 9; this was followed on February
42 by the South African Government agresing to allow the local Indian
community to give evidence through its rapresantative5.105 |

On February 17 Qalan outlined to the House the negotiations with
India, thereaftér moving as an unopposed motion that the Second Reading
of the Areas Reservation B8ill be discharged, the subject to be raferred
to a Select Committee which would report on or before April 1, (later

06
).t

extended to April 23 Soon after the correspondence on the

104. Ibid. Col. 329ff,

105. The Cape Times, 22.2.1926.

106. H, of A. Debs. 1926, Vol. 6, 19.2.1926, It comprised the Min.

of the Interior and Messrs Alexander, Coulter, Lennox, M.L. Malan,
J.S. Marwick, E. Oppenheimer, Psarce, Reyburn, Rood, ven Hees,

Vermooten, Duncan, Fordnam and Rev. Hattingh.
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varying discrepanciss batween the amount voted for expenditure and the
amount actually spent. The expense figures ars valuable howesver, for
providing more accurate statistics as to the scheme's efficacy. The
estimate for expsnsss for the year ending March 34, 1927 was £30 000;19
the Auditor-General's report for 1926»720 indicates that £41 677 was
spent. In the following year £60 000 was vbted snd £83 825 spent
becausa as noted above Indians volunteered more freely than expected.
The estimates for 1928-9 ?2 wers therefore raised to £85 0CO of which
however only £70 098 was used becauss the Indians did not emigrate as
enticipated.?>  The amount voted for 1925-30 was £70 000 of which
however a mere £28 473 was used.24 In 1930-1 £55 000 was voted and

£27 122 spent of which £17 603 was paid out in bonuses.25 In 193%-2 the
vote was reduced drastically to £7 500 because ths cost of the Natal
emigration after April 1, 1931 was borme by the Indian Immigration Board

under Section 18 of Act 45 of 1931 which amended the principal act.26

19. U.G. 1=-26, Estimates of the Expendituras to be defrayed from

Revenue Funds during the year ending 31.3.1927.

20. U.G. 39-27, 17/C and A.G. 1926-7.

21. U.G. 4128, 18/C and A.G., 1927-8; see also Die Burger 2.3.1928.
22. U.G. 1-29, Estimates ... during the year ending 31.3.1930.

23. U.G. 44-29, 19/C and A.G. 1928-9.

24. U.G. 36~30, 20/C and A.G., 1929~30.

25. U.G. 27-31, 21/C and A.G. 1930-31.

26. The funds of the I.I.T.B., originally used to cover all expenses

of indentured Indians, comprised about £120 000, lying idle after
indentured labour ceased. The S.A. Indian Congress felt this

money should have been used to implement ths upliftment clause.



In that financial year 1 890 Natal Indians including 14 ex-indentureds left

at a cost of £46 702.27 In 1932-3 £6 500 was voted and £8 279 spent

on sending away 315 Indians other than those from Natal;28 the Indian
Immigration Board repatriated 2 363 at a cost of £55 617 of which

£34 257 was bonus monsy. In 1933-4 when the charges for Natal Indians
again reverted to the Department of the Interior £60 000 was voted of
which £39 347 was spent on assisting 1 582 persons to emigrate.29 During

1934-5, 1 239 left at a cost of £22 478.30

By 1935-6 the schems was
barely operating, only 491 going at a cost of £16 943 including £11 515
on bonuses and the financial provisions for 1936-7 wers consequently
further reduced.

Up to the first cuarter of 1932 spme 10 000 Indians had left and

about 200 had returned.31

This was nothing like the number the govems
ment had hoped would go, but it consoled itself that "more Indians left
this country for good than in any other similar period in the whole

history of the Asiatic question”.32 By December 1940 on the eve of

27. U.G. 29-32, 22/C and A.G. 1931-32.
28, U.G. 26-33, 23/C and A.G. 1932-33.
29. U.G. 41-34, 24/C and A.G. 1933-34.
ao. U.6., 39-35, 25/C end A.G. 1934~3S.
3. H. of A. Debs. 1932, Vol. 19, 21.4.1932, Col. 3522, Malan;

Ibid. 1944, Vol. 47, 11.2.1944 gives a figure of 16, 328 repatria=
tions between 1.1.1926 end 31.12.19233.

2. Ibid. 1932, Vol. 19, 26.5.1932, Col. S404-5, D.F. Malan.



the scheme's suspensioq a total of 17 542 had emigrated comprising
soma 10% of the total Indian population. Most were Natal residents
except for 1 229 from the Transvaal and about 458 from the Capa.33
What factors affected emigration? This is not an easy cuestion
to answer as so many contradictory forces operated end few, if any
emigrants articulated their thoughts publicly. Economic conditions
and the ignorance of the emigrants seem to have predominatsd. The
early rush in 1927 was probably triggered off by the granting of the
increased bonus which allowed the really indigent to pay off small
debts and still retain a little capital on arrival in India.? The
governments use of pamphlegts and agents to publicise the scheme,as
combined with the fact that the Indian leaders were not yst vigorously
opposing it also contributed towards the raising of numbers. Sentiment
was possibly a factor in influencing the traders, few of whom, even in
the depression years found it necessary for economic reasons to sell
up and teke the bonus. Economic pressurs seems however to have affected
the Natal labourer’'s departure materially. This pressure stemmed from
two causesi the world depression which affected the prices of the
primary products produced by Indian labour; and the whits labour
policy of the Pact Ministry. During 1931 the growing unemployment

caused among Indians by the complementary and cumulative action of

33. U.G., 35-41, Indian Penatration Commission.

34, AR, 1932,
as. The Indian Opinion, 27.11.1931, quoting S. Rustomjee, President

of the Natal Indian Congress,



these two forces led to an increése in emigration, especially as
Indians received no unemployment benefits. The figures for sugar
workers and coal miners were high because of the slump; those for
municipal and railway workers rose because they wers being replaced by
poor whites.36 Yat even this explanation cannot be unequivocally
offered; for already in 1928 over 50% of the adult emigrants came
from occupations such as sugar and wattle planting, where there was
still a heavy demand for labour and an improvement in conditions.37
Rumours - that bonuses were to be stopped after the following
conference, that conditions were to he made intolerable for Indians -
occasionally augmented numbers, as in November 1931 when figures were
already high for the reasons given above.38 Localised incidents
diractly involving Indians, such as the Dannhasuser ming disaster of .
1926, accounted for an increase in the number of coalminers leaving in

1927.%

Similarly apparently extraneous events tended to reduce emigrant numb:xi--.

In the month (January 1929) that the charismatic Sastri left South Africa
there was a tremendous drop with the spread of a rumour that the ins
creased bhonus scheme which had begun with his arrival was to be terminated.
There were seasonal reductions; emigrants disliked leaving during the
monsoon segason or at cane-cutting, when they were offered tempting

wages.

36.  A.R. 1932.

37. A.R. 1928,
8. The Indian Opinion, 21.11.1931; A.R. 1931.

39.  A.A. 1927,

40, 5.C. 7~1930, J.D. Tyson, Acting Agent of the Government of India,
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To a large extent the efficacy of the scheme depended en the
emigrant's reception in India, end his adjustment to a new society.
Though it is difficult to assess with accuracy what conditions were
like because of the divergence betwéen official and unofficial accounts,
it can be assumed that many found grave difficulty in fitting into the
world of India's poor.41 Though lowly by white South African standards,
the existence of a Union Indian lebourer was still more comfortable than
that of his counterpart in India, and the skilled emigrant found the
wages in India too low for the needs to which he had grown accustomed.
The quality of life differed and the caste restrictions weighed heavily
on the products of South African inter-caste unions.42

While the Indian Govermment's rsception of the emigrants appears
to have been capricious (and was frequently criticised],43 which had a
deleterious effect on the scheme, external factors were often responsible
for maladministration. The sensible intention of supplying the Iﬁdian
authorities with information a month in advance was dropped for various
rgasons, and the prior notification was reduced to two weeks.44 Many
of the l=bourers refusad to state the kind of work they wanted in the

belisf that they would become indentured labourers in India, a5 Together,

a1, The Indian Opinion, 2.12.1932, reports from vermacular prass in
India.,
42, Pachai, The International Aspacts, p. 131, citing a report of

a South African—~-bom Indian B.D. Sannyasi in 1929,

43, The Indian Opinion, 2.12.1932; H. of A. Debs., 1945, Vol. 53,

Col. 6053, Speight, W.L., "Indians in South Africa"” The Ninec=

teanth Century, Feb., 1930.

44. AOH. 1927.

fu

bid.

45.



these made the placing of emigrants increasingly difficult., With a
sophistry Gendhi would have envied, Sastri informed the S.A. Indien
Congress on January 3, 1928 that the Indian Government had not unders
tékan to find work for the immigrants but to ensure that thay got work
similar to that which they had dong in th; Union.46 A special official
was howsver appointed at Madras to place the settlers with big labour
employers such as railways and govermment hospitals, and to examine

the title deeds if they bought land with their bonus money.

In 1927 the Union Government consequent on its deterwmination to
institute a successful repatriation scheme, sent H.N. Venn, newly .
appointed first Commissioner for Immigration and Asiatic Affairs, to
India to discuss with tha government improved meésures for the absorps
tion of the emigrents.’’ Two years later in 1930, when the schema's
limitations were becoming apparent, the Govermment of India decided to
review its arrangements for the reception and cars of new arrivals,

G.A. Natesan, a member of the Council of Stats and J. Gray, Cqmmissioner
of Labour, were appointed to institute an enquiry in the Madras Pre=s
sidency, which was the ancestral home of many South African Indians

end hance where the majority had settled.48 In their report they

expraessed their satisfaction with the co~operation between the big

employers and the special officer, and with the way the latter was
49

protecting end administering the emigrants® money, It is obvious
as, The Cape Times, 4.1.1928.
47, A.R. 1928; H. of A. Debs. 1928, Vol. 11, 9.5.1928, Committee

of Supply, Vote 20, Interior, Min. of the Interior.

48, The Indien Opinion, 30,5.1930.

a9, The Indian Opinion, 20.3.1931.
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however that the Indian Government was not unduly extending its
resources to receive the newcomers; later G.H. Nicholls was to claim
that "obstacles against the carrying out of the repatriation scheme
were everywhere creatad".so

It was the opposition of the local leaders however, and the re=
sultant adverse propaganda they disseminated among the Indian labourers
which ultimately killed a policy that in the final reckoning depended
on their co-operation. Initially in spite of misgivings they had
accepted the scheme under pressure from the Indian Govemment's repres
sentatives,on the understanding that it was purely voluntary and that
no compulsion should be exercised.51 In 1527 the S.A. Indian Congress
had been persuaded that emigration was a legitimate means of halpiﬁg
the floating Indien population find a more comfortable home in India,
aﬁd that the agents sent among the Indiens wera simply explaining the
provisions of Act 37. By 1929 however the local leadership was cons=
vinced that pressurse was being used to get rid of all Indians.52 This
feeling was an insvitable reaction to discriminatory legislation likse

the Transvaal Asiatic Land Tenurs Bill and to white South Africa's

80. H. of A, Debs, 1939, Vol. 34, 8.5.1939, Col. 4220; see &also

Die Burger, 26.1.1929,

51. A.R. 1927; Die Burger, 4.1.1928; The Indian Opinion, 9.10.1931.
52. The Indian Opinion, 27.11.1934, mass meeting, Durban 21.11.1931

at which S. Rustomjee, President of the Natal Indian Congress

explained thes attitude of the S.A.I.C.



constantly repeated public declarations that Indians wers an alisn
element fit only for expulsion or segregation. Thus by 1929 the Indian
leaders realised that security was not to be found in bartering away
the rights of one section of the community for a problematic promise
that the remainder might live more comfortably.

Conversely by 1932, tha worst year of the depression, the mood
aof the white electorate demanded something more effective, from its
viewpeint, than a voluntary emigration scheme, At its Central Cons
gress on December 11, 1930 the S.A. Party had accepted a motion of the
Natal Executive that the whole position be reviewed.53 The S.A.P.
Natal members' accusations that the governmsnt lacked vision and
strength, and their demands for a return to the Natal segregation
solution as the only way to deal with the "menace" of the Asiatic
trading class,54 gives some idea of the political effectiveness of
anti-Indian prejudice. Yet the Nationalists, now segregating Africans
on a "moral" basis, baulked at the idea of compulsion which was the
only way such an openly racist policy could be implemented. A last
attempt was made therefore to introduce a land settlement scheme outs
side India. Between January 12 and February 4, 1932, a Second Round
Table Conference was held in Cape Town with the object of *harmonising®
the interests of the two countrias "in respect of the Indians resident

in this country", and considering how far the 1927 agreement had

53. Tha Cepe Times, 12.12.1920.

54. H., of A. Debs. 1932, Vel. 19, 5.4.1932 - 4,5.1932, J.5. Marwick,

J. Henderson and F, Acutt ware the main spaaksrs.
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"succeeded in that end and to ses what other steps are necassary for
its attainment".55 The Indian delegation which represented opinion
in the sub-continent from the Viceroy's Council to the commercial
community,(thereby indicating the close link between India's leadsr=
ship and her irredenta),included V.S. Sastri, the hot-headed Mrs Naidu,
and the Agent Sir Kurma Reddi, Three Ministers - D.F. Malan, 0, Pirow
and E.G., Jansen, Pafrick Duncan, and G. Heaton Nicholls, comprised
the Union delegation,

On April 5, 1932 Malan made an announcement on the outcoma of the
conference which reveals the dead-end emigration had reached. "Some
drafting,” as Duncan noted, "was requirsed to produce a statement which
should have enough meaning and not too much."56 "The possibilities of
the Union's scheme of assistad emigration ares now practically exhausted,®
Malan told the House, "owing to the economic and climatic conditions of
India, as well as the fact that 80% of the Indian population are now
South African borm. As a consequence the possibilities of land settle=
ment outside India, as already contemplated in paragraph 3 of the
agreement have been further considersed. The government of India will
co--operate with tha government of the Union in exploring the possibilis
ties of a colonisation scheme for settling Indieans both from India and
Scuth Africa, in other countries. In this investigation which should
take place during the courca of the present year, a representative of

the Indian community in South Africa, will if they so desire, bs

85, The Cape Times, 13.1.1932.

56. Duncan Papers, I.D. 5 (x) Duncan to Lady Selborne, 4.2.1932,




assoclated. As.soon as the investigation has been completed, the two
governments will consider the ressults of the enquiry. No other modis
fication of the agreement is for the present considersd necessary’."s7
The upliftment clause, as meaningless as the emigration clause of ths
1927 agreement was thus retained; at the same time the Asiatic Land
Tenure Bill, held over from 1931, was "informally" discussed with tha
Indian delegation and thersafter proceeded with,

The reaction of the English press to the idea of a joint colonisas

tion scheme, summarised in the Agent's Report indicates how firmly

whites clung to the belief (with its pleasant moral safeguard) that
"the solution of the Asiatic problem was to be found in getting Asiatics

to leave South Af‘rica".s8 The Cape Times and Cape Argus expressed

satisfaction that the Cspe Town agieement was to continue, The Star
thought the new policy would result in an improvement in the condition

of those Indians who remained, The Natal Advertiser advisad Indians

to accept it on the ground that they could hope for no better treatment
in South Africa and shculd seek it elsewhere. Inevitably the greatest

coverage on the conference came from thae Natal Mercury which reflectad

most accurately the intransigence of that province., If tha new scheme
failed "South Africa will inevitably be cbliged to procesd with her own
mmasures to deal with the Asiatic problem®,

The Indian community's immediate reaction was hostile and the

passing of the Transvaal Asiatic Land Tenure Act did nothing to assuage

57. H. of A, Debs, 1932, Vol. 19, Col. 2725.

58, .R. 1932, p. 4.
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this antagonism. The Indian Opinion, organ of the S.A. Indian Congress,

castigated the "weak-kneed govermment of Indie" for co-operating with
the Union government, and urged its readers not to participate in a
scheme, the "object of which is to.drive out Indians bom and domiciled
in this country".59 The Indian delegation worked hard however to
persuads the local leaders that the appointment of the joint commission
was only an interim investigatory measure in which they could particis
pate,eo Consequently R, Pather, Secretary of the S5.A. Indian Congress
issued a cautiously phrased statement in which his organisation offered
its support providad Indians could be settled under economic and
climatic conditions as favourable as those they were leaving.61

The S.A. Indian Congress confsrence in Johannssburg on August 27
was sharply divided on the colonisation schema. The radical majority, mainly
from the Transvaal, expressed the view that the intention, as in ths
assisted emigration scheme was to reduce the Indien population; that
is,the scheme's sole intention was repressive and lacked a protective
side. The minority, including Rustomjee, argued that more importence
should e attached to the words - "explore possibilities" = in Malan's
conuuunique.62 The line téken by the Agent for the Indian Government
was that Congress should not squander the first opportunity offered to
the Indian community to co-~oparate on equal terms with the representas=

tives of the Union Government. More compelling, however was his argument

59, 8.4.1932.
60. The Indian Opinion, 6.5.1932, article by V.S. Sastri.
61. Ibid. 15.4.1932.

62, Ibid. 2.9.1932; A.R. 1932.
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that co-operation did not involve acceptance; even if the scheme were
agreed on, there would be no compulsion to use it. Congress finally
agreed to help, insuring its action with the qualification "that such
co-operation ... is teken as inspired by patriotic [sic/ motives and
to ascertain whether there exists any good opportunity for South
African Indians in the countriss explored, and not on the score of
Indians being deemed undesirable in the Union or that the Indien popus
lation is to be reduced; provided also that the Assisted Emigration
Scheme which formed part of ths last agreement is eliminated and Congress
will be free as a part of its policy teo opposs it".63

On this basis it approved the colonisation scheme primarily as
one to deal with India's surplus population, in which South Afriqan
Indians would participate; and the Union Govermment's representatives
acceptad it as a substitute for assisted emigration to India. The S.A.
Indian Congress thereupon further hedged its bet, by reserving the
right to withdraw its co-operation should any points in the agreement
on other subjects dealt with by the Round Table conference, ndt meet
with its appruval.e4

For various reasons (not least of which was the unreality of the
whole project) the joint enquiry into colonisation was never held. An
Indian Colonization Enguiry Committee was appointed by J,H. Hofmayr,

Minister of the Interior in the Coalition ministry in July 1933, which

63. A.R. 1932,

64. The Indien Opinion, 2.9.1932.
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reported in 1934. It concluded that the colonisation aimed at was
"the foundation end establishment in some undeveloped or but little
developed territory, under proper control and with adequate financial
support, of a pursely Indian colony".65 A Joint commission, it
recommended, should consider North Borneo, British Guiana and British
New Guinea as possible sites for the proposed colonies. The report
was coolly received by both India and South Africa?6 The latter was
not surprising, given the fact that young Indians were increasingly
moving into skilled and semi-skilled work, for which the agriculturally
orientated colonisation scheme would have no place. More interesting
however is the Committee's observation that the Indians preferred to
stay and fight tha restrictions on them than to "seek better oporfuni-
ties slsewhere".67

Tha.Commission was therefore nsver appointed and the scheme lapsszd,
It did however result in a splinter group leaving the S.A.I.C. on the
grounds that the gppointment of the South African Committee had proved
the plan was not a genuinely combined effort.

By 1936, 82% of Indians living ir the Union were Scuth African
born.68 They could no more be effortlessly "repatriated" to the home=
land of their forefathers, than could the other immigrants who had
peoplad South Africa.

Meanwhile as a result of the Cape Town Agreement's acceptance of

65. U.G. 23-34, Report of the Indian Colonization Enguiry, p. 6.
66. Nicholls, G. Heaton, South Africen in my Time, p. 307.
67. u.G. 23-34.

&8. Corbett, J.E., A Study of ths Caps Town Acreemsnt, p. 85.




Indians as a permanent part of the population sbme re-organisation
was necessary to rationalise the governments dsalings with the
community. A Commissioner for Asiatic Affairs was appointed in May .
1927,69 in a delayed implementation of the Lange Commission's
recommgndation in 1921 that such an office be cx'aext:acl.7D His
mandate was to carry cut the Agreement and generally occupy himsslf
with Asiatic affairs.

In his letter of appointment the first commissioner was instructed
then to deal with "all Asiatic watters including immigration and
give decisions, provided there was no departurs from fixed policy and
when a policy had not bsen definitely adopted, no new policy was
involved".71 His official duties were "a) act as the officer entrusted
with the duty of keeping the register of Asiatics under Acts No 2 of
1507 and No 36 of 1908 (Transvaal) and b) in terms of the provisions
of Section 29 of the Chinese Exclusion Act No 37 of 1904 (Capa) eve
be the officer for the administration of the said ... act and the
regulations promulgated thereunder”.72 Thus in 1927 all valid pre-

Union laws referring to immigration and Asiatic affairs were being

&9, Govt. Gazette 1634, 3.6.1927, p. 403, Govt. Notice No 904.

Later in the year his title was changed to Commissicner for

Immigration and Asiatic Affairs; Govt. Gazette 1668. 11.11.1927,

p. 243, Bovt. Notice No 1964,

7C. H., of A, Debs, 1927, Vol. 9, 24.6.1927, Min. of ths Interior.

71. Central Archives, C.I.A. M, 1026, May 1927.

7. Govt. Gazette 1658, 11.11.1927, p. 243,
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administesred by tha Commissioner except in Natal, where a Protector
of Indian Immigrants was still appointed and ths Indian Immigration
Bursau continued to function. This was the situation until 1942 when -

the Natal position was brought under the Commissioner's offica;73 and

in 1948 the Indian Immigration Bureau was also included.74

By this date, as the official channel of communication between
the gbvernment and the Asiatic community, the Commissioner was ressponsible
for the administration of some 15 acts and municipal ordinances inm
cluding the principal Union immigration legislation and the Transvaal
laws of 1885, 1907 and 1908. Briefly his functions, based on Section
1(2) of Act 22 of 1913 includad the registration of male Asiatic minors
born in the Transvaal and admitted to that province in accordance with
the provisions of Act 22 as amendsd; the administration of the Aliens
Act of 1937 and the Aliens Registration Act of 1939 (see bselow) which
involved the issue of registration csrtificates and the maintenance of
a central aliens index; "internal"™ issues concerning Asiatics such as
ths acquisition and occupation of land in the Transvaal and Nétal under
& wide range of acts; the control of Asiatic bazaars in the Transvaal
under the Municipal Amending Ordinance No 17 of 1905; and the ade
ministration ef sundry matters such as registraticn of births and deaths
of Indian immigrants in Natal, and certain social welfare projscts.

Finally he controlled entry into the Union on ell borders and by ssa.

73. Govt., Gazette 3070, 3.7.1942, p. 24, Govt. Notice No 1284.

74, Central Archives, C.I.A. Vol. 43, M. 1026, ¥emo on the

functions of the department 1947-8.



If as one Minlster clalmed, the Department of the Interior was the
"wastepaper basket" of the government, then its wastepapsr basket seems

to have been ths Commissioner.



CHAPTER VIII

THE CAPE TOWN AGREEMENT:

ENTRY OF WIVES AND MINOR CHILDREN; DOMICILE;

CONDONATION

The implementation of Clause 2 of the Agreement through Act 37
of 1927, teken in conjunction with tha general tightening up of res
atfiétions on domiciliary rights, was intended to block the last legal
door open to Indian immigration - the entry under the Smuts-Gandhi arranges
ment (nnq its subsequent confirmation in Paragraph 3 of the 1918
Reciprocity Resolution) of wives and minor children of domiciled Indians.

As noted earlier, Indiens domiciled in South Africa were frequaently
more interested, for business reasons, in bringing in their minor sons
than their wives. About 600 boys came in annually under this concession
and reteinsd the right of entry no matter how long they stayed away.1
Seen purely in terms of tha government's immigration policy this was
an anoraly, which had to be removed. Admitting young boys without their
mothers, ran the argument based on "humenitarian"™ grounds, upheld negither
the 1914 agreement nor the 1918 resolution, designed to give Indians an
opportunity to live a hezppy family life in the country in which thay
were domiciled,

Under the Cape Town Agreement, therefore, it was decided that

minor children would not be permitted entry unless accompanied by their

1. H, of A. Debs. 1927, Vol. B, 16.3.1927; 9.5.1927, D.F. Malan.
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mother (if alive) provided she were not already.resident in South
Africa;z the Minister would only in special cases allow the entry of
unaccompanied childr‘en.3 Thus no children could enter South Africa
unless the family were domiciled iﬁ the country (under ths immigration
interpretation of domicile), thereby upholding the intention of the.
1918 resolution, At the same time this would, according to both the
Habibullah deputation and officials of the Department of the Interior,
practically stop the introduction of unaccompanisd minors who comprised
about 85% of Indian immigrants.4 |

It was agreed that the definition of "wife and children" as laid
down in Act 22 of 1914 would remain in force. The govermment of India
would certify that every individual for whom the right of entry was
claimed was the lewful wife or child of the person who made the claim,
In the avent of a divorce no other wife would be permitted to enter
the Union unless proof of divorce to the Minister's satisfaction ;sre
submitted.5 |

This part of the Agreement took effect in law from July 5, 1927.
To obviate hardship however, the Minister allowed minor children who
had sailed from India on of before July 20 to enter the Unicon undsr

the o0ld regulations, Indian fegars that children already domiciled

might be refused entry under ths new arrangements were allaysd by

2. Ibid. 16.3.1927, Malan.
3. A.R., 1927; The Caps Times, 28.10.1927; Sastri Speaks,
q, H. of A. Debs. 1927, Vol. 8, 9.5.1927; 16,.3.1927, Malen,

5. U.G. 39-41, Report of the Indian Penstration (Broome) Commission.
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permitting them to returm unaccompanied by the mother if they had not
been absent for more than three years. Once he stayed away longer the
child lost his domicile and could be brought in only under the terws
of the Agresment, The same conditions epplied to chiidren bom in
India and domiciled in the Cape or Natal where no registration certis
ficates were issued.6

The immediate though temporary effect of the change was an»
inevitable increase in ths number of women coming in, which Malan pros
naunced to be a beneficial consequence that would make for a more
settled homs life, end the eventual discontinuance of the connection
between the Indian community and India. Betwsen January'and December
1927, 170 women arrived. Conversely in the same period the number of
boys was much reauced, 335 boys (and 64 girls) entering.7 The effect
can be seen when comparing the 1928 immigration figures with those
for the immsdiately preceding period. Between 1924 and 1927 the
average annual number of male immigrents was 450 and of f;males 225,
In 1928 the mals figurs fell to 297, whereas the female ross to 472,
which would be accounted for by the final influx of wivas.a

The entry of wives and children was contingent upon the more

important issus of the definition of domicile under Act 37 of 1927,

It will ba recalled that prior to this Act, under the Transvaal Asiatic

6. The Cape Times, 28.10.1927.

7. H. of A. Debs. 1928, Vol. 11, 9.5.1928, Committee of Supply,

T Vote 20, Interior, Min. of the Interior,

8. U.G. 19-30. GStatistics of Migration 1928.




Registration Act of 1908, holders of Transvaal registration certifi=
cates (that is, all males over 16) could enter and leave the Transvaal
freely while retaining their domicile indefinitely. Clause 10 of the
Immigration and Indian Relief (Further Provision) Act emended the 4908
Act and also the conditions contingent on the possession of a Natal domicile
certificate. A limit of three years was placed on thg Indian's absencs
(which the minister could extend to 10 years) after which domiciliary
rights wers lost. In addition, Indians leaving the Transvaal even
temporarily had to surrender their registration certificates so that
they could not be used by another Indian.9

The final date of entry without loss of domicile was fixed at
July 5, 1930. The three-year period was not made retrospsctive uﬁder
Clause 10; Indians therefors belicved that as long as they entered
Sﬁuth Africa before that date, their domiciliary rights would be pres

served for them.10

1

The Rashid Amod case altered this interpretation, The Transvaal

Supreme Court ruled that because he had stayed away longer than threse
ysars, possession of the registratiorn certificate only gave him
right of entry not right of domicile, for which he had to remain in
the Union continuously for a further three years. Consequent to this
Judgment immigration officers refused entry to wives and children of

such persons until they had re-eamed their domicilae.

9. H. of A, Debs, 1927, Vol. 9, 9.5.1927, Min. of the Interior.

10. The Indien Opinion, 14.11.1930.

1. Ibid. 22.4.1932,






- 174 =

Bill was read a first time on February 2, 1931. The sections

(Clause 2 (f) (g) (h) and Cleuse 5) applicable to Indians only, wers
intended to stop up the loophole revealed by the Transvaal Jjudgment
which had made a distinction betweén domicile and right of entry and
residence, a distinction never previously hit upon even by the Indians
themselves, The intention of the legislation was to make loss of
domicile after an absence of over three ysars, equivalent to loss of
thg right to re-enter. Under Section 2 (h) the possession of a
registration or domicile certificate would no longer automatically
entitle the holder to enter or reside as previously allowed under the
1908 Act, reaffirmed in Section 4 (2) (b) of the Immigrants Regulation
Act and left untouched by Act 37 of 1927. Section 2 (g) of the new
bill vepealed this provision in the immigration act; Clause 5 repealed
both Section 2 and 11 of ths 1908 Transvaal Act, which had regularised
the position of Asietics who had entered the Transvaal surraptitiously
and then registered voluntarily,

Though few voices were raised in parliament to defend Indian
rights, the latter did find two unexpected but closely involved champlons,
Smuts and Duncan attacked Ssction 2 (h) as a breach of faith, a dimi=
nution of the Indian's rights of entry and residence, for it entirely
expunged the principle of the registration certificate as a whole and
not simply in the case of Indians who lost demicile under tha 1927

15

law. Halen danied that this ssction would render the certificates

15. Ibid- 2.3-1931; 503019310
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totally valueless. A registration certificate, he claimed, retained
its value as long as its holder retained his domicile which was

protected for three years under Section 5 (f) of the principal immi=

16 If the bill wers not passed, he believed, Europeans

17

gration act.
from quota countries who left the Union for more than three years
would ba in a less favourable position than Indiaens who held registres
tion certificates but had lost domicile.

IFor the Indians the msasure was yet another loss of a definite
right, in this case one with strong emotional significance, for it had

8 1he S.A..Indian

been acquired in the passive resistance strugglse.
Congress therefors fought the bill from its traditional standpoint
that the closed door immigration policy instituted in 1913 and rein=s
forced by Act 37 of 1927 had been accepted oen the understanding that
existing Indian rights would bg maintained. The govermment was thus
regarded as having committed itself to not altering the existing-luws
without prior consultation, which could take place when the Cape Town
Agreement was revisad.19

Tha practical effect of the measure was firstly to stop registre=
tion certificate holders from staying away longsr than three years,

which put them on the same footing as Caps and Natal Indians; and

secondly to destroy ths chance of return for Transvaal Indians who

16. Ibid. 4.3.1931, a roughly sguivalent analogy say, to the statew

ment that a car may go as long as one does not drive it.

17, See below, Part II on the Quota Act.
18. iA.H. 1931.

19. The Indian Opinion 20.2.1931, Statement by S.A.I.C.




relying on their existing rights under Act 36 of 1908, had failed to
come in beforé July 5, 1930 after more than three years absence,

At no stage was the Govermment of India consulted about the bill,
The Agent was only aware of its existence after its introduction in
parliament, and he immediately attempted to have its harsher provisions
mitigated.20 Tha Union Govermment refused however to modify the
registration certificate or extend the tims limit before the measure's
implementation which would have benefitted the limited number of
Indians whom the act was specifically meant to exclude. On the new
bar to inter-provincial movement the Agent was mors successful. Clause
2 (f) in its original form had limited Cepe and Natal entry to Indians
who had ratained domicile in tha Union since the passing of the 1913
Act. The Agent achieved ths alteration of this cleuss into its final
form in the 1931 act, which retained the Cepe end Natal entry for
anyong entitled to reside in any province at the time the principal
act was passed.21

The condonation scheme of 1928 reprssented a further important
nmodification of immigration legislation based on tha belief that "fraud,
deceit and intrigus® governed the actions of most Asiatics., Clause 5
of the 1927 Act had been an attempt to close another loophole in the
law exposed by & Judicial decision. In the Salajee cass in 1924, the
Transvaal court ruled that where a person (For example a minor), held
a registration certificate obtained by fraud, if he himself were

innocent of the fraud the certificate would not be cancelled by the

20. Ibid. 29.5.1931, Report from Delhi 9.4.1931.

21, A.R. 1931.



Court, Clause S obliterated the distinction estaeblished by this case
between guilty and innocent holders of fraudulent certificates, and
gave the Principal Immigration Officer (subject to the minister's
approval) or the Appeal Board, the powsr of cancellation in both
cases.22

The S.A. Indian Congress's request for an amendment in favour of
Indians who had fraudulently entered years before and raised families
was supported in Parliament by Duncan. While Malan refused to
ventilate the matter there on the grounds that it would arouss ill-
feelings, he struck a bargain with the Indian leaders both becausse of
the variety of provincial laws and their ldiosyncratic implementation
in the past, and "as an act of grace" to merk V.S. Sastri'’s appoint-
ment as the first Agent of the Indian Govermment., If the Indian
community carried out the Cape Town Agreement and undertook not to
connive or countenance future illicit entry, the govermment would, as
a guid pro quo not uss clause 5 retrospectivsly; put this condonation

would ba effected administratively under the existing laws.za'

The S.A. Indian Congress's failure to achieve statutory condonation
of illegal entry, resulted in a breskaway by the Transvasal British
Irdian Association in May 1927. Their re-effiliation to the parent

body was essentiel in order to provide a united front which could

22. Mn 1927; .e_oﬂl 1928.

23. H. of A, Debs. 1927, Vol. 9, 24.6.1927, Minister of the Ins=

terior; The Caps Times, 14.10.1527, Sastri in Johannsesburg,

13.10. 1927; i\-ﬂ.ﬁl 1927,
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moved from one province to another; he lost his domiciliary rights
however — and all that flowsd from such rights - in the original
province.

In the followlng year the Indian community was recognised, for
the second time, as forming an integral part of the South African
population and "repatriation" was finally laid to rest, Some.14
years were to sglapse however, befors thé;ggbistsr of Indian Affairs
announced on Juns 12, 19755 that all South African~bom Indians
would be allowed free inter-provincial movement (except into the
U.F.S.i.f

Oanalance the fierce anti-Indian sentiment which was a legacy
from pre-Union days, expressed itself, after the passing of the 1913
act, orimerily in restrictive legislation and administrative curbs on
"intermal” matters. Key issuss were land ownership and occupation,
and the acquisition of trading licences, - matters beyond the scépe
of this study.

In 1914 the prevailing Indien opinion whather in South Africa or
India huad believed that protection of the existing population's
welfare was an adequate cohpensation for the loss of the “'open door®
immigration policy. Experience was to prove too late that all tha
rights of a minority are indivisible - whether they be those of the
wealthy Transvaal tradsr or the Madfassi wife joining her husbkand

who had earned domicile in Natel after completion of his indenture.

5. Die Burgsr, 13.6.1975,






While Indians absent in India were given up to six month's
extension of the closing date, inevitably as in all legislation
affecting Indian immigration the concession was hedged in with
several conditions. If a men's wife and minor children had not already
been brought in by the time his permit was issued, they would not bs
admitted later. IYllegal entrants not in'possession of "protection
certificates"” or the otner necessary documents by November 1, 1928
would be prosecuted irrespective of their date of entry, and only

28

those wha had reportéd before October 1 would be condoned, Yet

paradoxically the Minister agreed tc *"take into consideration" all
illicit entries found after that date.29

Legally the "protection certificate" was only a temporary permit,
intended to provide a way of restricting the perpstual entry of wives
and children. In practice thg,Minister's undertaking not to cancel
the permit, unless the holder had subseguently to July 5, 41924, been
convicted of a deportabls offence, made it permanent., The condonees
were to be treated as though they had come in legally and thair
children, if already in the Union, were to be entitled to the rights
of domiciled Indians,

The scheme was gazstted on July 29, 1928, and a committee of

Congress set up to advise the Department of the Interior.30 By

28. H. of A, Debs. 1928, Vol. 11, 17.4.1928, Min, of the Interior,

29, H. of A, Debs, 1928, Vol. 11, 9.5.1928, Committee of Supply,
Vote 20, Intsrior, Min. of the Interior.

30. A.R. 1928,



September 20 as a result both of Indien misgivings and edministrative
snags thers were only 600 applicants; but by the end of September
the number had risen, in a last minute rush,to 1 616. 1 333 "pro=
tection certificates" were issued under the scheme; at the end of
1928 110 had been refused or not claimed (including 85 Chinese) and

31 It is difficult to determine what

173 wers “"awaiting disposal®.
proportion of those coversd by the scheme actually took advantagas of
it; the Transvaal Indian Congress surmised at the time that thae vast
majority of those who had done so, were influenced by Sastri's efforts.32
What is interesting in a study of Indian immigration is the proof the
scheme supplied of the extent of illegalendian entry into South Africa,
despite the wide use of the state's preventative machinery. %“Fraud,
deceit and intrigue" wsre apparently not an Asiatic monopoly.

Even when final figures were aveilable, the question of tha
wives and children still in India, remained unsolved. This restriction
on their post facto entry stemmed from the govermment's attituds that
while it was spending thousands on getting Indians out fo South
Africa, it could not allow illegal enirants to bring in dependants
who would become potential parents and tradars.33 The S.A. Indian Congress
gave the Minister the assurance that there would be no great influx,a4

and continued to importune him to show a magnanimity which would also

be a reaffirmation of ths 1918 Rasolution.db Thus among the points

31. A.,R. 1928; Pachal The Intemational Aspect, p. 129; H, of A,
Dgbs. 1929, Vol. 12, 15.2.1929, Min, of the Interior gave the

slightly lower figurs of 1 545 for the total number of applications.

32. The Caps Times, 31.8.1928.
33. A.R., 1528,
3. The Indien Cpinion, 27.11.1931.

35. Ibid. 8.1.1932,
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raised at Congress’s 1932 Conference for submi#sion to the Indian
delegation as represgnting the grievances of South African Indians,
warg requests for the removal of differential treatment meted out to
condonees on immigration matters énd for entry to be allowed to wives
and children of Indians who had acquired "protection cartificates".ss
In August 1932, however, the minister was still adamant.37 Two
years later J.H. Hofmeyr, Minister of tha Interior in the Fusion
quernment, while refusing to allow in the families of all condonees,
agresd to consider more limited proposals. Congress explained the
difficulty of devising a method of differsntiation other than a simply
arbitrary one. It suggested instead that a fresh calculation of the
possible number of entrants would show a reduction in the estimats of
2 012 drawn up in 1928. The minister rejected the suggestion as ima
practicable; but as a sop he agreed in futurs sympathetically and
personally to consider the cases of Indians legally in ths Union who

had failed to apply for condonation in 1928 and were thus liable to

depnrtation.38

36. The Indian Cpinjion, 4.1.1932,

37, Ibid, 2.9.1932.

38. A, 1935.
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51

of overt enti-semitism, The Caps Times, at its xenophobic zenith,

recommended that parliament get the bill through aé quickly as possible
-and advance its date of aperation so as to prevent a flood of “undesirable
immigration”. The hope was expressed that Malan would not be deflected
from his course by “the protests of small minorities whaose rights will
in nowisse be affected by the bill". Thé annual Yinfiltration” of 2 000
“Lithuanian type" persons and the corresponding loss of South Africans
of British, Dutch,German or Huguenot origin "must necessarily have a
profound effect upon the general fibre of the people".52 In a sub=
sequent editorial whiéh perhaps more than any other reflects the
zeitgeist it maintained there was no difference in kind between prevent=
ing Asiatic.eﬁtryland preventing Europsan entry of those below the
standard of life accepted as European in South Africa. The small pro=
portion of these immigrants who made good should not be a Justifiéation
fbf *the general attrition of such immigrents on the conditions of life
of the wﬁite South African®, Malan's bill was supported becauss it
recognised the tendency of these immigrants to "drive out" white South‘
Africans.53 |

Following the Board of Deputies' decision to institute a protest

campaign, communities throughout the country held'meetings,54 opposing

51. The Cape Times, 7.2.1930 st seq; correspondence columns; The

Zionist Record, 7.2.1930 published excerpts from editorials in

The Rand Daily, The Star, The Sunday Times, The Friend.

&. ThB Cape TimBS, 30.1.19%-
53. 3.2. 1930-
54, S.A.J.B.0,D, Minutes of Executive Council, Meeting at offics of

vice-president 31.1.1930.
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the bill on the grounds that it was "based on unjust and illiberal
principles and would in its incidence discriminate against Jews", and
urging that admission of immigranté be, as in the past, solely "based
upon their individual qualifications".ss At a meeting in the Zionist
Huil in Cape Town, Alexander, then out of parliament, attacked the bill's
anti-semitism, "naeked and unashamed, publicly proclaimed as a naw
political virtue in South Africa".56

A mass meeting in Johannesburg on February § approved the sending
of a deputation to the Prime Minister end the Minister of the Interior
to obtain a fortnight's postponement 6f the bill so that it could be
discussed.>’ Both Hertzog and Malan initially refused to mest the
degputation. Malen's attitude - frequently regiterated thareafter - was
that the bill was in the interests of the whols population not lsast
ths local Jewish community who could achieve ths equality it wanted
only if its numbers were not increased. South Africa could still appires
ciate what the Jews had done for the country; but the stream of immis
gration had to 'stop because of the "nervousness® it was causing which
could develop intoc an open hostility that would be detrimental to the

sexisting community.58

55. Ibid. meeting at office of president, 6.2.1930; Enid Alexander,

Morris Alexander, p. 151.

56. The Capse Times, 6.2.1930, also Die Burger, 31.4.1930, interview

with Alexander.

57. Alexander Papers, Letterbook 1925-32, Alexander to Malen 7.2.1530.

8. H. of A. Debs, 1930, vol. 14, 10.2.1930.
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Malan's use of this argument is proof positive that the legislation

was dirscted against Jewish immigration, It was an argument which
always has its measurs of appeal fdr_immigrants who have already gained
entry. It was to be used far more effectively however in 1937 when the
Aliens Act was passed by the United Party against a background of
assertive anti-semitism in the country.

On February 11 Alexander again asked Malan to give the Jewish
community the opportunity of proposing "altemative methods of controlling
iﬁmigration which would involve no stigma on our community®; a quota
based on uccupation, for exampls, wouid be pref'erable.s9 Like ths
Indians before them the Jews were fearful of statutory racial discriminas=
tion which wobld close the immigration door totally and permanently.
Indeed thié chapter of South African immigration policy has a painful
similarity to the Indian story which had precedad it.

The following day Malan met a hastily assembled deputation end
promised to discuss with the Prims Minister ths proposal to send the
bill tgo a Select Committee before the second reading.so The reaquest,

- if delivered, must have besen summarily refused. Thereafter the Minister
of the Interior showed the govermment's determination to put through
the bill quickly in its existing form, by refusing the Select Committee

as a time-wasting devics.

59. Alexander Papers, Letterbook, 1925-32, Alexander to Malan -

11.2.1930; H. of A. Dsbs. 1930, Vol. 14, 17.2.1930, M. Kentridge.

60. Alexander Papers, Alexandsr to Siegfried Raphagly (President,

S.A.J.B.0.D,), 12.2.1930.






principle that every hation had the right to decide its own composition;
failure to preserve that principle would modify the prevailing national
characterlistice and arouse hostility. But at the same time South Africa
should not adopt a policy which offended the self raspect of others,
Daespite the minister's assertions, the bill was regarded by Jews and
non-Jews alike as a restriction on Jewish immigration; yet the Jews
frﬁm Eastem Europe had shown they weras not "unassimileble", and could
and did shake off the spirit of the ghetto.

At this stages Hofmeyr's argument faltered and he was forced to
articulate the very sentiments which he had deplored in those who had
welcomed the bill., The Opposition saw no danger in Jewish immigration
as long es it was balanced by the immigration of the original stocks;
but "at the present moment there is a lack of proportion and a lack of
balence®. If the tendency towards anti-semitism were to increase; he
Cdntinuad, and if the present immigration pattem were not checked,
there waﬁ a possibility of growing disharmony. On this basis he supports
ed the principls of the bill, appealing to the Jews to look at the
issue from the viewpoint of their future position in South Africa, and
accept the need for some restriction on immiératibn. The Opposition
therefore had a duty to vote for the biil; "but we also wish to remove
the stigma®. The stigma was clearly indicated in the lack of an
adequate principle of discrimination between schaduled and unscheduled
countries, and in the fixing of aﬁ unadjustable quota for each nonwsches=
duled country. But this stigma could be removed if non-Nordic immigras
tion were allowed to increase as Nordic did.

Hofmeyr was pleading both for restriction and non-restriction. It
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the arbitrary criteribn of "assimilability”. The first was a national
qguota on the U.S.A. basis, possibly using the 1911 census. The sscond
possibility was to allow in freely people from the country's original
stock, other races coming in on a quots, (which according to the
Opposition's Jewish members would remove much objection to the bill).

C.W, Coulter, like several othsr former Unionists in the South
African Party, viewed this legislation as part of ths govemment's
policy to reduce all immigration to & minimum. While supporting the
principle of a country's inalienable right to decide its own racial
composition, as the member for the largely Jewish Capg Town Gardens
cclnstituency,68 he opposed the Bill for its use of an irrational
yardstick such as "unassimilability“, and the power it placed in official .
hands.

Hofmeyr, Duncan, Blackwell and Coulter represented the moderﬁte
céntre, agonising between innate decency and the realisation that
public demand for a limitation on Eastermn European (and hence, Jewish)
immigration, could only be ignored at the Opposition's political peril.
Here was the Indian issue, infinitely exacerbated; for Jews, unlike
Indiens, were not a voteless minority. |

On one side of the moderate majority in the Opposition, stood
rightwingers like G. Heaton Nicholls, A.J. MacCallum and R.,H., Struben,
who wholly favoured the bill., On the other were the Jewish members
and National Council Labourites under W. Madeley's leadership, fighting

the measure as overtly anti--semitic.69 Kentridge the Troyeville

68. Ironically he had defeated Alexander in the 1929 election.
69. Ibid. Kentridge correctly naoted that Malan, by saying the bill
was in the interests of the Jews, proved it was aimed at

Jewish immigrants.
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' member, maintained thét the Jews coming from Eastem Europs were no
worse than earlier immigrents of whom the Prime Minister had said in
July 1929; "The Jew has played a rble in South Africa second to none,
to any other section. He has left his mark on the country through his
industry, capacity and loyalty."70 His remarks fell on stony ground,
as did C.P. Robinson's appesl to humanitarianism and to the cumulatively
dangerous potentialities of such legislation. Under Malan's guidance
particularly, the Nationalists were increasingly strengthening that
xenophobic thread which runs through all nationalist movements.

General acquiescence in the measure was reflected in the Second
Raéding, which was passed with almost unanimous Opposition sugport,
something that had not héppenad with any important legislation for
several years.71 Having approved the principle of the bill, the S.A.
Party now attempted to restore its "liberal* image, by pleading fbr
modsration in implementation.72 This was the object of the amendment
which Bléckwell consequent upon his earlier suggestion, introduced on
February 17, before the Assembly went into comeittase. It proposed that
the House "have leave to consider the expediency of amending the bill
80 as to provide for a system of limitation of enfry into the Union of

immigrants based on & percentage of the foreign bom population of the

70. Ibid. Col. 585; see also Morris Kentridge, I recall, p. 163;
S.A.J.B.0.D., Report of mass meeting, Quota Immigration Bill,
Kentridge's speech.

71. The Cape Times, 17.2.1930. There were only 7 dissentients.

2. H. of A, Debs. 1930, Vol. 14, 17.2.1930, Duncan.
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Union as revealed by the census of the Union of the year 1926".'3

In
other words, instead of the arbitrary division into scheduled and uns= -
scheduled countries based on the nébulous Yagsimilability" criterion,
South Africa should follow the U.S.A.'s mechanical formula and allow
a number squal to 5% of the foreign borm population to come in,
Malan correctly described Blackwell's as a Second Reading speech,
suggestiﬁg a radical change in the bill by proposing ta discard two
of its main principles, namely assimilability and the maintenence of
aAcertain type of civilisation. To adopt this amendment, he pointed
out, would be to abandon the bill's whole intention which was that
"eQery intended immigrent coming into the country must be classed or

7%

must fall under the quota of the country of his birth*, [E}iter's

1t511§:7. Under the present bill the four Eastem Europsan countries
would be allowed 200 immigrants annually; under Blackwell's amendment
he estimated 967 could come, i.e. about 70% of the total number of
immigrants would be Eastem European Jews - which nullified the whole
measurs.

This alteration in the South African Party's attitude was wholly
the result of Smuts's returm from England and his gntry into the House

only a few hours after landing. "Detesting"” the measure, he had already,

3. Ibid. Col. 828; see also Blackwell African Occasions, p. 168.

74. Thus as in 1926 there wers 26 598 Russian-bom persons in the
Union, 1 330 immigrants would bs allowed in from Russia on
the 5% basis.

75, H. of A, Debs. 1930, Vol. 14, Col. 833,
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viewpoint. His admission that the govermment did not wish to add a
fifth element to the existing four in South Africa confirmed tha belief
that the bill was aimed at the Jews, whom the National Party envisagéd
as a separate ~ and undesirable -~ racial alsment.

The Jewish communal leadership had, meanwhile, been subject to
intermal dissension not unlike that of the S5.A. Party. The negotiations
with the govemment had been entrusted, as we have noted, primarily to
Alexandsr and the Cape committea of the Board of Deputies, who were
anxious to avoid publicity lest anti-Jewish pressure force the govems=
ment to push the bill through even more harshly.80 The Board's
executive in Johannesburg interpreted these tactics as saving the
Ministér's féce, rather than benefitting the community.81 Consaquently
Alexander was tartly telegrephed to record "between govermment and
your committee that your negotiations are intended solely to amelicrate
severity of clauses in bill and that so long as bill in principle dise
criminates between countries outside British Empire no compromise is
possible of acceptance by South African Jewry".Bz

This was the line adopted too by the Jewish members of the Opposition,
supported by its leading moderates, who in the Committee stage, fought
to mitigats some of the measure's administrative severity. The Nationa=

lists, by comparison, again virtually boycotted the debate. Swart's

80. Alexander Papers, Letterbook 1925-32, Alexander to S. Raphaely,
19.2.1930.
81. S.A.J.B.0.D. Minutes of Executive Council, meeting at president's

office, 17.2.1930.

82.  Alexander Papers, B.0.0. 3, Telegram from S. Raphaely, 18.2.1930.
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amendment to Clause 1; advancing the implementation date from July 1

to May 1, so as to prevent a last minute ;’mf‘lux,a3 evoked a long and
bitter wrangle, revolving around the arbitrary powers the bill gave the
Minister to prescribe regulatiocns under which an immigrant from an
unscheduled country could enter. Deneys Reitz went so far as to say
that this right to meke regulations was all the Minister needed, and
that duota and unscheduled countries were an unnecessary farcs.

Under Clause 1 a would-be immigrant had to make a written applicas=
tion on a prescribed form to a Scuth African or British consul who
could make comments on the application form. This would then be sent
to the Department of the Interior which would select the number allowed
in for that.ﬁarticular cbuntry; Armed with his passport and visa
(issued by the consul as long as the quota was unfilled) and with a
written permit from the department, the immigrant could now travel to
Sduth Africa securs in the knowledge that his country's quota was still
open, Mﬁlan however, failed to answer Coulter's key question as to
whether this individual would inevitably be adnitted once he reached
the Union.,

The rdle of the Immigration Board and fhe cfiteria it would usse to
dispose of the unallotted guota as laid down in clause 3 was another
hotly contested point.®® Malen insisted initially that the wives and

children of men already domiciled in South Africa come in either under

83. Ibid. Alexander to Sec., SA.J.B.0.D. 18.2.1930; The Rand

Daily Mail, 21.12.1931.
ea, H. of A. Debs., 1930, Vol. 14, 17.2.1930.

85- Ho of A. DGbS. 1930. V°1014’ 20.2-19%.
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the prescribing officer (the Secretary for the Interior) on a prefers

A0 Familiss (including aged parents and

entially fixed basis.
fianceés) of lawfully and permanently domiciled residents of the

Union were granted priority. They were followed by persons skilled in
agriculture or industry and their children; persons not likely to

pursue a calling already adeguately pursued in the Union; and persons
likely, in the opinion of the prescribing officer, to be readily
assimilable in the population of the Union, The Opposition had at

no time been able to pin the Minister down to an explicit definition

of the word "assimilable",

A similar "hierarchy" was formuleted for people entering undsr
unallottad.quota permité. Prior to obtaining either type of parmit,
however, applicants had to send to the prescribing officer an applice=
tion form (as set out in the first annexure to the regulations) to=
géther with four photos, copies of his birth and marriage ceftificates,
madicalAand police certificates, character tsstimonials and proof of
his professional skill, |

The holder of a permit was admitted into the Union only at the
port of entry specified in the permit, and only an production of this
permit plus his signed application and an identity card issued by the
prescribing officer, and on payment of a £1 fée. The permit was valid
for six months only. False declarations could result in its cancellation
and the declaration of the person as & prohibited immigrant, subject to

appeal under the principal act. Finally the regulations laid down

90. Govt, Gazette Jan-March 1930, Notice No 545, 17.3.1930.
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stringent conditions under which a person from an unscheduled country
might come in on & temporary residence permit.

After 1930 a camel could have gone through the eys of & needle
more easily than a poor Lithuanian immigrant could have entered South
Africa for the first time. The Board of Deputiss made one last
effort to get in the immigrants who were already on their way before
the act became operative., Under regulations enforced just before the
act was passed, the guarantee, accepted from banks, firms or private
individuals, and valid for two years to ensure that an immigrant would
not become e public burden, had been fixed at £100;91 those unable
to Find this amount would immediately be sent back. The Board had
always opposéd involving itself in the raising of financial guarantaes,
feeling this was best left to individuals end not the community.’?

In April 1930 there was an inevitable eleventh hour spurt of immigration

from unscheduled countries.g3 The Jewish Colonization Association

94

(JeCeAs) which ran a "shelter" in London, provided the guarantee

91. Hofmeyr Papers, Dh. File "Immigration and enti-semitism", P.F,

Kincaid, Commissioner for Immigration to Sec. for the Interior,
7.4.1936.

92. Alexander Papers, Letterbook 1925-32, Alexander to Ssc.,

S.A.J.B.0.D. Johannesburg, 11.4.1930

93. The Cape Times, 22,4,1930. On 21.4.1930 a ship arrived with 524

passengers, of whom some 350 cams from restricted countries,

94, Ses The Universal Jewish Encyclopedia, Vol. 5, pp. 356-7. In 1927 th
I.C.A., the Hebrew Stheltering and Immigrant Aid Soccisty (HIAS)
and Emigdirect had combined to form a single body HICEM,

*primarily a consultative agency for Jewish migration®.



far impecunious immigrents who had already left Europe without knowing
that a cash or bank guarantee was demanded on disembarking. The Board
of Deputies rfile was to mske the arfangements with the immigration
authorities for the entry of individuals, and then notify the d.C.A.gs

| The prompt effect of the Quota Act is discermible in the 1930
statistics. Of the 1 987 immigrants borm in restricted countries who
entered in 1930, 1 910 arrived betwesn January 1 and April 30, only 77
being admitted in the following eight months.96 In 1931, 935 immi=
grants had been bom in restricted countries; in 1932, 723; in 4933,
539; in 1934, 697; in 1935, 710; eand 1936, 920.°7 The yearly maxis
mum permitted from non—-scheduled countries under combined quotas and
unallotted qubtas was therefore never reached in the years immediately
following the implementation of the act. Between 1931 and 1933 however,
immigration from unrestricted countries also decreased because of the
world depression, and only began to pick up in 1934 when restricfed
immigration as can be seen also increased slightly.

The statistics show that the Quota Act drastically reduced Jewish

immigration from Easterm European restricted countries, which was

where the majority of Jewish immigrants had been bom. Up to 1925

95.  Alexander Papers, Letterbook 1925-1932, Alexander to Sec.
S.A.J.B.0.D. 1.4.1930; Alexander to President, J.C.A. 11.4.1930;
22.4.1930; 23.5.1930.

96, U.6, 25-31, Statistics of Migration 1930,

97. U.G. 42-&; U.G- 42"'35; U.G. 38"%; U.G. 45—37, Statistics

of Migration 1934-1936. Later figures will be dealt with under

the Aliens Act.



Jews formed 35.31% of the immigration total; in 1935 the percentage

was 16.58.98 The absolute numbers of Jewish immigrants native to

quota countries can be ascertained from ths following table:99

1926 - 1 311 (1 a79)
1927 - 1 581 (1 752)
1928 - 2 076 (2 293)
1929 -~ 2 394 (2 788)
1930 - 1 698 (1 881)
1931 - 780 ( 885)
1932 - 608 ( 676)
1933 = 445 ( 745)
1934 - 579
100

In 1935, 498 natives of restricted countries entered and in 1936, 538.
The bulk of these immigrants came from Lithuania, followed by Poland,
Latﬁia and Russie in more or less unvarying order. Most, as was to
be expected were relativés of men already domiciled, while religicus

101 Thus the

teachers formed a high proportion of the remainder.
measure effectively stopped "the rush of Jews from Eastern Europe"
without obstructing immigrants from countries regarded as having a
"western European civilisation".102

Until 1930 the number of male immigrants had exceeded female. vIn

the years immediately following the number of women was higher, while

98. H. of A, Debs, 1536, Vol. 27, 16.6.1936, Col. 6276 ff, Alexander.

g99. The Immigration of the Jews .... 1926-1935, The figures in

brackets are thosa supplied in U.G. 42-34.
100. Saron, G., Epilogue 1510-1953"; Saron end Hotz, The Jews in

South Africa, pp. 378-9.

101. ' Files of H. of A. Ans. 31/1931; 140/1931-2; 46/1933; 17/1934;

as/493s.

162, H., of A. Debs. 1939, Vol. 33, 17.3.1939, Col. 1963.
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the 16~35 age group total fell dramatically, being only slightly
higher in the years 1931-3 than the 0-15 years group which it had
previocusly far exceeded.103

The fact that the Quote Act changed Eastem Eurgpean Jewish migration
patterms so sxtensively indicates it was a discriminatory measure,
however much the govermment denied that this was its intention. Cons
sequently it immediately soured the relationship between the Jewish
community and the National Party. In the Transvaal Provincial Ceuncil .
elections in March 1930, a "Jewish vote" was undoubtedly recorded
against the gcwernment.104 This antagonism hardened to such an
extent that in the following year Malen accused the Jewish community
of “"wishing to take revenge on the Nationalists for the Quota Act® and

105 a statement -

106

threatened to "hit back™ if the opposition persisted,
which aroused both fear (in the 0.F,S.) and indignation,

| The community had for s&me time been disturbed by govemment
ections such as an increase in naturelisatiocn costs, and the deporta=
tion of Jews for offences under the Insolvency Act (though Roos, when
Minister of Justice had declared Act 29 of 1926 was not intended for
use against Europeans). Consequently a deputation met Malan on

November 9; in the interview subsequently published the Minister

103. U.G. 42-34, Table 22.

104, Die Burger, 29.3.1930, quoting P.G.W. Grobler, Minister of Lands,
leader of the Transvaal National Party. Kentridge had foreseen
this, speaking at the February mass meeting in Johannesburg.

105.  Die Burger, 2.11.1931.

1065. . S.A.J.B.0.D. Minutes of Executive Council, Nov., 1931, pp. 218=220.
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appears to have made éomathing of en amends, labelling his waming as
“that of a Friand".107 |
However misguided the means used, it is only fair to add that
Malan introduced the Quota Act convinced it was positively for the
benefit‘of his peopls (which as an Afrikaner Nationalist was his
guiding principle). "Party oordeel sal dit ons nie bring nie, en vir
die res van my das sal ek vir die kindere Israels wees soos die Kananiet
en die Filistyne, maar daar is ten minste iets vir die volk gedoen
waarvan sy lewe afhang en dis vir my heeltemal genoeg."m8
There was an interesting sequel to the @Quota Act, which, though
unéonnected with Jewish immigration, indicates how the lofty intentions
behind its %igorous striétures'could be adapted to changing circumstancas..
By the minister's deeming order under Act 22 of 1913, Jepanese. -
as Asiatics.- had been declared prohibited immigrants. In 1921, ﬁnder
an arrangement between the Union and Jepanese Governments, the Departa
ment of fha Interior issued 3-year temporary permits to individual
Japanese, who were however, nbt allowed to obtain trading licences.
By 1930 the Pact was keen to extend South Africen trade with
Japan, as part of its general policy of finding tfading partners outside

the British Empire. An “arrangement" = not subject to parliement’'s

approval -~ was therefors made between the two govermments, soon after

107. The Rand Daily Mail, 21.12.1931.

108, South African Political Archives, University of 0.F.S., E.H.

Louw Versameling, Vol. 2, D.F. Malan to E. Louw 10.6.1930.

The writer is indebted to Dr H. Saker for bringing this letter

to her notice.
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the passing of the fuota Act, in which Japan had not been designated
a scheduled country. |

Individual Jepenese, including.wholesalers or exporters of South
African produce were, on the recommendation of the Japanese consul, to
beAallowad into the Union on one~year permits and allowed to take out
wholesale trading licences; i.e. the double prohibition against

Japanese immigration in the 1913 and Quota Acts, was waived.109

109. H. of A, Debs. 1931, Vol. 16, Second Reading, Immigration

(Amendment) Bill, 2.3.1931; 4.3.1931; Third Reading 26.3.1931.






CHAPTER XII
THE GERMAN IMMIGRATION

The duota Act, then, had the intended effect of limiting Jewish
immigration from certain countries, which did not, however, include
Cermany. Here the Nazi accession to power in 1933 accompanied almaost
immediately by measures against German Jewish citizens, resulted in an
exodus from the Reich, first to neighbouring countries and then further
afield; and the number of Europeans whom no one wanted rose steadily.

| By ths end of 1936 some 100 000 of Germany's half million Jews had
'emigrafed, about one third going to South America, one third to Palestine,
and the remainder to diverse coﬁntries including South Africa. The

Hilfsverein der Deutschen Juden founded in 1901 by German Jews to help

East European refugees, in 1933 tumed its energies to helping the

German community's own young people emigrate. After 1936 it waes assisted

by organisations such as the British Council for German Jewry and HICEM.
Immigration to the Union from Germany was free of the GQuota Act’s

restraints, provided the would-be settler had been borm in an unrestricted

country. There were however, many domiciled Germans, whose birthplace

was in territory, once part of the Wilhelmine Reich, but since 1918

incorporated into non-scheduled countries. Consequently thsse people

could only enter the Union on permits issued under the Ruota Act.
Initially a limited number of German Jews came to South Africa. In

1933 the official total of Jewish immigrants was 745; in 1934 it rose
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L Of these, 204 were, in 1933,

to 1 123; and in 1935 it was 1 059,
Garman; 452 in 1935 and about 388 in 1935; that is, in the first
three years of the Nazi regime a total of 1 044 German Jews came to
South Africa to seek permanent residence, hardly "n groot deel” of
Germany's Jews, as Malan claimed. In 1933 they comprised 31,76% of
the steadily increasing German immigration total; 44.05% in 1934 and
38.96% in 1935.2

This increase in the German Jewish numbers was not extraordinary
when compared with the growing numbers from ether non-restricted
countries, so that up to 1936 the government did not contemplate taking
steps to deal specifically with Germany.3 Nevertheleés therae were
some vague expressions of'disquiet as early as 1934, (when the totals
itarian ideologies began to seep into the Union) from sources as widely
divergent as Sir Abe Bailey and the parlismentary caucus of the Nationa=
list party.4 Even Morris Alexandef viewed with concern "“the largs

number of German Jewish immigrants who are here looking for jobs".s

Early in 1936 however, a deterioration of the Jewish position in

1. H, of A. Debs. 1936, Vol. 27, 16.6.1956. Min. of Interior. The

minutes of the Cape Committee of the B,0.D. (Immigration Report)

give a slightly lower total.

2. The Immigration of Jews into the Union,

3. H. of A, Debs. 1936, Veol. 27, 17.6.1936, Col, 2593, Min, of
Interior.

4, S.A.J.B.0.0., Minutes of Cape Committee 1934, interview between

Sir A. Bailey and M, Alexander 26.2.1934; rsference to discussion
in Nationalist caucus 11.3.1934.

S. Alexander Papers, Letterbook 1932-4, Alexander to Hertz, 23.1.1934.
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Germany, in conjunctioh with Arab opposition in Palestine which forced
the British to tighten up entry into the mandate, led to intensified
German Jewish immigration into Southem Africa.

The worst anti-Jewish excesses of the Nazi Govermment had not yet
occurred. Conseguently the German newcomers were not at first unequis
vocally welcomed by the local Jewish coﬁmunity, whose roots as noted,
lay predominantly in Eastern Europe, and who had traditionally felt an
antagonism towards the German Jews. The latter, in tum reciprocated
this antagonism. They were critical of South Africa end its dearth of
cultural and social emenities of the kind to which they had been
accustomed in Westem Europe. They tended to look down somewhat on
' the South African Jew's Lithuanian antecedents. Nevertheless the
existing community (and particularly those of German origin) immediately
came to the help of the refugees. |

*We are going to be faced with immigration problems before long,”
Patrick Dﬁncan, then Minister of Mines, wamed Lady Selbome in August
1936.6 "The Jewish immigration is the most serious - the only really |
" serious one. They are coming at present at the rate of 2 000 a year ....
The Jews have done much for South Africa but we are getting too many of
them in comparison with the non-Jewish immigration,®

This was the 1920's again, but with an additional and acute problem
for the United Party Govermment. The growth of Nazism in Germany had
found its echo in South Africa where a number of imitative movements
developed, such as the Suid Afrikaanse Christelike Naéionaal—Sosialistiese

Beweging, and its "bodyguard" the Greyshirts, which phrveyed among other

6. Duncan Papers, I.D. 5(bb), 26.8.1936.







racist lines, which also emphasised the danger of the increased Garman
Jewish immigration.10
Jewish communal leaders attemptgd to get the govermment to maeke it
illegal to provoke race hatred between Europeans, on the lines of the
Riotous Assemblies (Amendment) Act. But the govermment, supported by

11

its Jewish M.P,.s, was loathe to introduce such legislation. "It

views with apprehension a discussion in the house of the whole Jewish
question again."12
The reason was obvious., The "shirt" movements were making such a
powerful and successful bid for the sdul of political Afrikaner dom,
eprsing what Smuts called "a wide current of anti-semitism"™ particularly
in the platteland and smaller towns, that Malan's National Party was
forced to adopt anti-semitism as an effective weapon for meking a counter
bid. From about April 1936, after a two-year flirtation with the idea,
a campaign was launched against Jewish immigration, during which the
semantic subterfuges of 1930 were abandoned. They were replaced - even
in parl;ament - by language both reflecting and influencing the beliefs
of the simplest white voter - as the results of the provincial council

elactions, particularly in the Cape, were to show later in the year.

At Lichtenburg, Malan affirmed he was not a Greyshirt but claimed

10. S5.A.J.B.0.D. Prass Reports, 1936-48 (hereaftsr Préss ReEs),

Die Burger, 19.8.1935, J. Weichardt the Greyshirt leader warned
that they were leaming in "Jewish" shops "how to cheat the
Afrikaner”.

11. S.G., Millin Pepers, C.1, Smuts to S.G. Millin, 5.2,1934,

12. Alexander Paners, lLetterbook 1932-4, Alexandsr to Goodman 5.2.1934.
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ethics differed from fhose of Christians, it would be dangerous to
adnit more.18

This pressure from the Opposition was compounded by pressure from
the government's own officials, including its ministers abroad, to
restrict German Jewish immigration. During February-March 1936, Eric
Louw, H.J. Van Broekhuizen, G.M.A. Heymans, Charles toc Water and S.F.N.
Gie, thas Union's representatives in Washington, the Hague, Rome,

London and Berlin respectively sent the Prime Minister a memorandum -
the so-called Te Water Memorandum - setting out "et this criticel
juncture and in view of the exceptional circumstances attending it"
their views on the refugee situation in Europe.19 It should be noted
that of the five, four were former Hertzog Nationalists.

At the outset they claimed that the German Jewish refugee problem
was only one aspect of "the potentially much greater movement" wifh
which they were fully conversant from the European end. Nevertheless
as the bﬁlk of the memorandum proceeded to discuss the mass exodus of
Jews one can assume that theif recommendations for controlling immigrai
tion into South Africa were designed toc meet this “threat",

Batwean April 1935 and the end of the yéar err 2 000 Jews had

applied for information conceming South Africa, which the memorandum

continued, was regarded as "a Jewish country".' Could South Africa then,

18. Sen. Debs. 1937, 28.1.1937; see also H. of A. Debs. 1936, Vol.
27, 17.6.1936, Col. 6296, F.C. Erasmus.

19, Hofmeyr Papers, Dh., File "Immigration and anti-semitism®;

H. of A. Debs, 1936, Vol. 27, 29.5.1936, Col. 4586 ff, Prime

Minister refused to divulge the contents to parliament.
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the signatories asked, “without detriment end even danger to its
national interests continue to allow its commerciel and related
vocations, to be fed by recruits of this type from overseas"? Other
Commonwealth countries (notably Cenaeda and Australia) had restricted
such immigration. In view of all these considerations it was felt that
immigrants whe "no longer tend to strengthen our national social and
economic structure but to disturb or weaken it" should be totally pros=
hibited and only those with "adequate means ta support themselves"
allowed entry. Louw's influence is patently obvious in the assertion
that there were suffiéient "small traders" of "foreign origin® in the
Union and that immigrants allowed entry should not be allowed to go
into ﬁommercé.

Amending legislation was regarded as the best way of effecting these
recommendations. Quotas should be extended to all countries eand the
government should be empowered to discriminate between immigrants with
means and those without, and to debar immigrants from seeking employ=
ment except undsr permit from the Department of Labour. As an adjunct
to these powers, deportation regulations and penalties should be strength=
ed.

" These recommendations did little more than suggest the stricter
implementation of existing immigration legislation, Government officials
vwere therefore consulted as to how this could be done. On April 7
P.F. Kincaid, Commissioner for Immigration and Asiatic Affairs coms=
municated to the Secretary for the Interior his view that only Section
4(1)(a) of Act 22 could be effectively used to exclude undesirable

immigraﬁts.zo The government, should in consultation with the Departs

- 20. Hofmeyr Papars, Dh File.
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mentslof Labour and Commerce and Industry draw up a list of occupations
for which thers were sufficient numbers of people in the Union, and
the minister should thereafter issue confidential instructions for the
exclusion of all persons following such occupations. The alternative
" method of excluding an entrant into South Africa by refusing a visa,
could not be applied to Germans, as no German passport - whather single
or retum - reguired a visa for the Union.

This then was the background to the introduction on May 22, 1936
by J.H. Hofmeyr, Minister ﬁf the Interior, of the Immigration Amendment

Bi11.2]

Its main objectives according to Hofmayr wers to amend Act 22
whera. it dealt with the question of tropical Africans, and also "to fill
up cerfain omissions in the Immigration Act".22 The latter was in fact
the primary purpose of the bili, involving an amendment of Section 6 of
the Quota Act which dsalt with travel documents, This legislation will
be dealt with more fully at a later stags. It is sufficient to note
hers that the amendment was designed "to so regulats immigration into
South Africa that those immigrants whe did not have a passpurt enabling
them to retum to the country from which they ceme should be prohibited
immigrants".23
As the dspartmental papers dealing with this decision fall within
the archival "closed period"® one does not know exactly how Hofmeyr
arrived at this attempt to resolve the German Jewish immigration issue.

It was based however, as the inter-departmental report quoted below

shows, on an idea circulating in the Department of External Affairs, which

210 A.Bo 51"%-

22. Hn of Ao Debs. 1937’ VOl. 28, CO].. &.

23. Ibid. 1936, Vol. 27, 17.6.1936, Col. €30, Colonel Stallard.






the Departments of Justice and Extemal Affairs. Hofmeyr as responsible
minister was not consulted;27 thie is hardly surprising given the
liberal image he had forged for himself with his April speech rejecting
Hertzog's Representation of Natives Bill.

The report of the inter-departmental committes which was circulated
to the caebinet, was a rambling document reflecting the thinking of
Bodenstein, a men whose concept of "assimilebility" plumbed the mystical
depths of "geestelike gesteldheid of n lewenshouding”, involving religicus,
moral, cultural and spiritual valuas.28 Two classes of undesirable
aliens, who came to propagate ideas contrary to the political and economic
structure of the country, were distinguished., There were the Communists,
who sought to upset the traditional relationghip bstween black and
white; and the Nazis and Jews who believed it was legitimate "to
subordinate the interests of the Union to those of the group to which
they belong". As a corollary the committee drew attention to “disguiets
ing attehpts at corruption of public officials in recent ysars"; in
a large majority of these bribery cases the accussd had been "members
of an unassimileble and alien group who appear to have introduced into
our community certein ideas of an acceasible’and Qenal officialdom which
may or may not have flourished in their countries of origin but which
would certainly be disastrous in the Union".

Prior selection oversea by the Union's representatives, together

with machinery for consultation between the Immigration Dapartment and

27. Hofmeyr Pepers, Dh. File "Immigration and anti-semitism®, 8.6.1935.

28. Ibid., Memo. from H. Bodenstein, 25.5.1936.
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frankly at the outset*.29 He dismissed the recommendation for ths
use of 4(1)(a) egainst Europeans (and more specifically Jews) as somes
thing not contemplated by parliament at the time of the act's passing
*and on that ground alone I would find it elmost impossible as the
minister concerned to dafend such & course of action as is now proposed”.
In view of the contribution made to South African affairs by people such
as the Jutas and the Solomons would South Africa's representatives be
enjoined to exclude all Jews as unassimilable? Or would each represents=
etive make such a decision subjectively? If the minister were to deem
as undesirable all persons rejected by the Union's representatives,
then authority invested by parliament in the ministar‘would be effect=
ively transferred from him to the representatives. "That a comwmittes
of officals should propose to sidetrack a minister in this way is to
ms inexplicable.®

Nevertheless Hofmeyr concurred with the principle of restfiction.
This is evident from his acceptance of the committes's suggestion that
the standard of the education test be raised, and the guarantee system
be screpped end replaced by the immigration department's insistence on

30 Means

the immigrant himself showing he possessed sﬁfficient means.
while the Immigration Bill was dropped; one can only hazard a guess
why, Possibly it was felt the statutory exclusion of one-way passport

holders was too rigid a method of control; possibly opposition within

the goverming party was responsible.

29. Ibid. Memo. from Minister of the Interior, undated.

30. Ibid.
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The effect was td cause Malan to raiss egain, on June 16 during
the Appropriation debate, the dangers to South Africa of Garman
Jewish immigration., Hofmeyr now admitted that the govermment was
considering tightening up the hitherto "opendoor” [sic/ policy on the
lines suggested in his memorandum., Though he quoted statistics to
show how exaggerated ths Nationalist case was, this "reconsideratien®
of policy confirmed the political affectivansss of that case.

Malen was cquick to attack Hofmeyr's proposals.31 The German Jews,
Qﬁlike the earlier Lithuanians, were a sophisticated, secularly
educated group, who could not be exclﬁded by a stiffer education test.
The only effaective measure, he believed, would be an amendment of the
Quota Act to ?it the new circumstances arising from changad German
conditions, Thus the legislation he was proposing was, in Alexander's
words, "“of a purely racial character".32

The cabinet discussed immigration on August 211.33 The foliowing
month on September 23, Hofmeyr introduced interim regulations which
réjectad the Bodenstein Committee's more extreme recommendations, but
replaced - with effect from November 1 - the regulations of 19:30.'34
No important changes were made as to the qualifications or order of
preference of applicants. The main change lay in the appointment of a

departmental committee of not less than three members, appointed by the

31. H. of A, Debs. 1936, Vol. 27, 16.6.1936, Col.6247-9; 17.6,1936,

Col. 6284 ff,

2. H. of A, Debs. 1937, Vol. 27, 17.6.1935, Col. 6300,

a3, Hofmeyr Papers, Dh, Files “Immigration®, Prime Minister's Private

Secretary to Private Secretary, Minister of the Interior, 18.8.1936.,

34, Govt. Gazette July=CSept. 1936, Notice No 1455 of 23.9.1936.




- 2664 =

Minister, and including the Secretary for the Interior as chairman,

to consider applications under the ouota - formerly the sole preserve

of tha latter. In accordance with Hcfmeyr's wishes the educational

and financial requirements were stiffenad; and attempts te use influencs
to secure the admission of a particular person were to be regerdsd es
enough to cause that person's sxclusion.

These measures were the result not only of the bribery accusations
but also of govemmental belief that "there are Jewish organisations
wﬁich give any guarantee that may bs asked for, which of course gives
them fi.e. Jewish immigrants/ great advantags over other immigrents".as
The potentiality for abuse implicit in this state bf affairs, had
dictated Hofmeyr's recommendations on the financial demands, which wers
implemented after October 31. *"Adequate money™ in cash could now bs
&emanded by the immigration officer, the amount in each cass being
individually stipulated.36 In passing it should be noted that the
German Government ensured Jewish emigrants left with little meney.

Ths Opposition stamped the new regulaticns as "particularly weak
patchwork” and only a half-hearted attempt to halt the German Jewish

37

flow. Though strictly enforced, their immediate effect, es the

Nationalists had prophesied, was to ceuse immigration numbers to rise

as, Duncen Pepers, I.D. S (bb), Duncan to Lady Selborme 7.10.1936.

36. The Cape Times, 3.9.1936.

37. Die Burger, 4.9.1936. They were probably right. One group of
Dutch immigrants, for example, passed £100 from hand to hand as
each came before the immigration official. (Information given

to the author by a member of this group).



dramatically, especially in October 1936, when a peak figure of 948
Jewish immigrants came in.38

The Board of Deputies admitted that the regulations were nct an
effective preventivs measure.ag Duncan noted that “unless it [ibmi-
gration/ slacks off a bit, there will be anti-semitic trouble here. It
is growing very fast in the country as it is and it could easily gst
quite out of hand".40

The fulfilment of Duncan's prophecy seemed immainent at the end of
October with the arrival of the Stuttgart carrying some 570 German
Jewish immigrants who had embarked at Bremen on October 8, a cold
North German day. Shortage of shipping caused by the Empire Exhibition
in Johénnesburg and the immigrants' determination to come in before

November 1, led to the Stuttgart being chartered on bghalf of the immie

grants by the Hilfsverein and the Reichsvertretung der Deutschen Juden

(the mouthpiece of the German Jewish communities). The immigrants had
been carefully sslected with suitability for South African requirements
as the criterion. The majority were young artisans aged from 19 to 30;
many (but not all) had employment awaiting them in South Africa. About
300 of the passengers were en route to Johannesburg and 70 to the
coastal towns, excluding Cape Town whers the rest. would rsmain.4’ Money

for their reception came from the Fund for German Jewry established in

as. S.A.J.B.0.D., "The Immigration of Jews",
39, Ibid., Minutes of Cepe Committes, 1.12.1936.

a0. Duncan Papers, I.D. S(bb), Duncan to Lady Selborne 7.10.1936.

a1, The Cape Times, 28.10.1935; Sichel, F., From Refugee to Citizen

glves the immigrent number as 537,



Cape Town and Johannesburg, a fact used by their opponents as evidence
of Jewish financial power.

The Stuttgart's passengers wefe not the advance guard of a largs
scale "invasion" but "the last pitiful stregglers of an immigration
movement which never numbered more than at most a few thousand“.42
Nor were they "the refuse from enother country", but a group of educated
Europeans bringing skills which South Africa needed and establishing
industries which would employ South Africans. To all intents then
tﬁey were the perfect answer to Smuts's call for “"new blood*, with
iwmaginative, new ideas, “We must strﬁngthen the basis of our Europesan
society in South Africa. A policy of immigration is integral in the
future welfare of this country... Of éourse we want the best. You
know as wall as I do that it is only gnéd Europeans that are uanted."as-

Many South Africans did not, however, view the German Jews in this
light. The news of the Stuttgart's pending arrival led to a spafa of
mainly hostile latters in the local newspapér3.44 Despite end-of-the-
year examinations, excitement ran high at Stellenbosch University,

whare Professors H.F. Verwoerd and C.G.W. Schumann were actively organising

agitation against the Stuttgart's arrival.

a2, Tha Cape Times, 24.10.1936 quoting S.A. Jewish Chronicle; also

Alexander Papers, B.0.D. (miscellanecus), B.0.D. statement

14,12.1936 described the October 1936 figures as a “last minute.
rush® .,

43. The Cape Times, 25.1.1937, "Burmms Nicht® dinner 23.1.1937; also

The 1820, Vol. 7, No 6, Dece 1935 eaddress to 1820 Memorial
Settlers Association,

44, Die Burgsr, 17.10.1935 et seq.; The Caps Argus, 17.10.1936;

Press Reps., The Star, 19.10.1936.
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Gn October 25, the day before the Stuttgart was due to dock, the
Greyshirts organised a protest meeting at the Koffishuis in Cape Town,
to urge the government to introduce.praventive legislation., At about
11 p.m. a crowd of over & thousand went to the docks mistakenly bem

as The demonstration plennad

lieving that the ship had already arrived.
for the following morning was washed out by a typical Caps starm. The
Stuttgart came in at about 6.45. a.m. in pouring rain, flying the
swastika, and landed her passengers.

| Protsst meetings followed throughout the country, all demanding
legislative action against Jewish immigration; the crowds which attended,
testify to the popularity of these demands. About 1 500 people who
were addressad by Dr. T.E. Dnges and Prof. Schumann at & public
mesting organised by the Afrikaanse Nasionale Studentebond, at Stellen
bosch on October 27, protested "in the interests of the older South
African inhabitants" against unrestricted and unwented Jewish "mass®
immigration.47 At Potchefstroom on October 28 a second group of pro=
fessors participated prominently at a student mesting, at which Jews
were declared to be undesirable immigrants because of their religicn
and culturs. At Paerl on November 4 the speakers qt a National Party
mesting included Dbnges and Verwoerd. The meeting protssted aegainst

Jewish immigration, not on racial grounds but "1) becsuse it encroaches

on the interests of the older South African population and 2) it is an

45, The Cape Times, 27.10.1935; Die Burger, 27.10.1936.

a6, The Cape Times, 28.10.1936; Duncan Papers, I.D. 5(bb), Duncan

to Lady Selborme 28.410.1935.

47. Die Burger, 28.10.1936; The Zionist Record, 30.10.1936.
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historical fact that fhe Jewish nation does not assimilate with other
nations".48 The year drew to a close with both the Transvaal and
0.F.S8. National Party congresses passing resclutions demanding res=
strictivs legislation,

The subject of German Jewish immigration continued to Teature
prominently in the Nationalist newspapérs. While purely racist undere
tones persisted, fear of economic competition predominzted as the
leitmotiv of Afrikaner anti-semitism, and the educated Afrikaner was
in the vanguard of the movement.49 To counteract Nationalist agitation,
on Decembsr 16, following a period of inertia induced by fear, the
Boérd of Deputies issued a statement oh immigration which was given
much’publicity by the coﬁntry's leading newspapers end applauded by
several Jewish publications.50 It reaffirmed the Jewish community®s
acceptance of immigration legislation which prescribed qualifications
*felating to the personal character, sconomic poesition, occupation and

cultural standing of intending individual immigrants®. At the same

48, Dis Burger, 15.11.1936.
49. 5,A.J.B.0.0. Jhb, Minutes of monthly deputies' mesting 31.1.1937;

see also The Cape Times, 24.11.1935, Malan at Riversdale

21.11.1936; Moodie Collection, Die Wepenskou (Afrikaanse

Nasionale Studentebond organ) Nov. 1936; Die Transvaler,

1.10.1937, Verwoerd, Die Volksblad, 13.10.1937, Die Oosterlig,

19.11.1937. All repeated the theme that Jewish business and
professional men posed a threat to the Afrikensr's econcsic

development,

83, S.A., Jewish Times, 25.12.1938; S.A. Jewish Chronicls, 25.12.193E,
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time it opposed the adoption of "recial or religious discrimination®
against such immigrents. Tha "unassimilability" accusation against Jews
was denied on the grounds that they identified with Socuth African life
at all levels and that their children were entirely ebsorbed into the
“South African national character". Finally the statement refuted the
charge that there was any special organisation in Scuth Africao to pros
wote or subsidise Gerwan immigration, and claimed that the Board of
Deputies had "taken active steps to discourags indiscriminate immigration"?1
This was correct. Already in July the Board had informed tha
Chairman of the Hilfsverein of the difficulties involved in absorbing
many'qf the German immigrants.52 Patently awars of the political
capital which‘could be mades out of the arrival of large bodies of
Jewish immigrents, the Board had, in September 1936, when the Stuttgart
emigration was being organised, cabled the Council for German Jewry
in London, that it strongly disapprnved of the project which would
seriously endanger the future position. On November 2, as & result of
the agitation in the Union, the Hilfsverein was requested to diminish
immigration drastically. "The present tide must be reduced to a
trickle and best of all be dried up completely for many months ahead.“53

*The Jews in South Africa," J.H. Hofmeyr wrote ta Sarah Gertrude Millin,

"begged and warmed them not to come -~ from early in December eembers

51, The Cape Timaa, 17.12. 1936,

82, 5.,A,J,.8.0.D0, Minutes of Cape Committee, 16.7.1935, Rsport on

visit of Dr. wischnitzer, Chailrwmen, Hilfsverein; also Sichel

From Refugee to Citizen.

53, . H, of A, Debs. 1937, Vel. 28, 12.1.1937, Col. S0, Alexander.
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Act and the present anti-semitic movement, and Hofmeyr's growing
liberelism could certainly not accord with the opinions of some of
their more reactionary colleagues; indeed, Malan freguently referred
to these_two as the protectors of Jewish immigration. In Merch 1937
Alexander reported to the Board of Deputies that P.G. Groblsr too was
opposed to the idea of 1egislation.58

It was therefore as much to discomfort ths govemment as to wean
ﬁis right-wing adherents from the Greyshirts, that Malan promised ths
0.F.S. National Pariy Congress he would introduce a bill (and mapped
out its chief provisiﬁns) if the govermment did not teke steps to
settle the immigration problem.

The govérnment however, was already tsking such steps; a draft
bill was drawn up and discussed by the cabinet in the last week of
Novamber.sg On December S5, four days after a similar announcement
by Smuts at Standasrton, Hertéog announced at Smithfield thaf legislation
would be introduced in the follewing session., Richard Stuttaford hed
Just replaced Hofmeyr as Minister of the Interior in the cabinet re=
shuffle following Ouncan's trenslation to the Govermor-Generalship.
The immigration legislation had however, already bsen drafted during

Hofmeyr's occupancy of the Interior portfolioc, but certain provisions

were now redrafted.so "As nobody can be an asset,® Hertzog sxplzined,
58. S.AedoB.,0,.0. Minutes of Cape Committee, 23.3.1937.
89. Smuts Papers, Vol. 424, No 13, Private Sec., Minister of the

Interior to Private Sec., Minister of Justice 24.11.1936..

60.  H. of A. Debs. 1937, Vol. 28, 13.1.1937, Col. 70; also

The Star, 9.12.1936.



"unless he has the disposition and dssire to associate himself with
the new community in a spirit of national unity... legislaticn in
connection with immigration... wililhave to provide that tha future
immigrant fulfils all the demaends of medsm socisty, also as regsrds
the spiritual velues sst up by it. He who will not accommodate hinw
self has no right to claim participation in a society in which he
cannot or with which he does not propose to associate himself. This
is a precept which applies and must apply to the Jew no less than to
éhy other per=on, race or sect who would wish to come end ssttle here.
A measurs of this character, moreover} is no less necessary for the
protection of the South African Jew and his interests than it is
necessary in the interests of the rest of thé community."s1

Malan however, was determinad to pre-empt any political adventage
the govermment might gain from Hertzog's promiss. On December 28,
1936 he published in the Govermment Gazette Extreordinary his private
bill which embodied ths restrictive programme drawn up at the party's
national congress,directed not only against Jewish immigrants but
agginst those Jews already resident in South Africa. In Section 2 the
test of "assimilability" was added to the other grounds on which an
immigrant could be excluded undsr Section 4(1)(a) of Act 22. The
definition of an "assimilable” parson was not left to the discretion of
the minlster but was defined in Malan s bill as someone capable of
being 'absorbed by the inhabitants of ths Union, with due considsration

given to the racial, sociological and cultural bases of such inhabitants".

61. Press Reps., Decembasr 1936.
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Yiddish was no longer to bs classed as & European language; and guota
certificates would anly be issued in the country of origin and in
exceptional cases. The intention &gs to have all Jews declarad uns
assimilable as & race.

Further, Malan's bill propsed to amend the naturalization laws,
Saction 3 stated that sliens who had entered after May 1, 1930 and
were still not naturalized, must satisfy the minister they wsre
"agsimilable™® bafore they could be naturalized. Saction § provided
fér the Governor-Gensral to proclaim any “trade, profession, calling
or occupation" prohibited to aliens. 'Under Section 6 aliens who had
entered since June 30, 1936 could be employed only under ministeriel
permit, Séction 7 prohibited aliens from acgquiring land or immovable.
property except under a spscial licence. Section 8 forbad any person
who had entered South Africa after May 1, 1930 to chenge his name
axcept in special circumstances. .Furthsr, commarcial enterprises
conducting business under names which did not reveal the directors’
"true" surnamss were to be registered, and all letters, trade cata=
logues etc. were to indicate such names. Ths change of name issue had
been irking the Netionalists for some years, Thus in 4935 Senator
D.J.Js Malan had drawn Hofmeyr's attention to ths number of people
adopting "such Afrikener family names as Garlick and Malherbs" .62

fhe Cepe Times described thevbill as en attempt to *outmanoeuvrﬁ
the govermment on the quastion of the control of alien immigration and.

to pander to the unashamed anti-semitism of the more unthinking sections

62. Sen. Debs, 1935' 1.4.1935, Col. 427,
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of the South African community".52 Certainly by the turn of the year
it locked as though ths anonymous compiler of the Board of Deputies
Press Reports was right in his view that "the Nationalist party has

now gone ovar completely to ant::l-sem:l.tissm";6'/'1 - but the govemment toa

had beesn *stampeded by an unreasonabls clamouz",es not least among

many of its cwn supporters.’C

63. 12.1.1937.

64, Press Reps. 1937; see also The Caps Argus, 16.4.1937.

6S. H, of A, Debs. 1937, Veol. 28, 12.1.1937, Col. 74, C.¥W,A. Coulter,

66. Press Reps. 1937, The Daily Dispatch, 8.1.1937 stated ths U.P.

itsslf had "a big anti-semitic section®,



CHAPTER XIII

LIMITATIONS ON GERMAN JEWISH IMMIGRATION

a) The Aliens Act.

The legislation which Hertzog had promised at &mithfiecld was so

: héstily introduced at the start of the 1937 session that it had not
been printed by the First Reading on Monday, January 11. It tock pres
cadance over Malan®s private bill which under normal procadurs would
have come up on the following day. The most important measure of tha
1937.session_(A.B. 1 of 1937 which became Act { of 1937}, it was
correctly deséribed by the Labourite J. Christie and Col. Stallard,

Cominion Party leader, and several newspapers such as the Daily Dispatch

and the Sunday Times as an attempt by the government to retain the

large anti-Jewish vote on the platteland by forestalling the Nationa=
lists.1 At the same time it sought to avoid eantagonizing the party'®s
liberel and Jewish supporters by claiming to restrict all elien immiw
gration and not Jewish immigration in particular.

As in 1913 the govermment had to frams umbrella legislation which
would not deter "dasirable” immigrents but would festrict the "undesirs
ables” without mentioning them by name. As in 1213 too, the ensuing
legislation had the shortcomings inherent in the accomodation of a
number of incompatible requirements. This ambiguity is evident in the

speeches in both Houses of leading United Party members, particularly

1. Press Regs. Jenuary 1937,






was increasingly gaining control. The Jew had to be specified because

he was unassimilable, and identified more with internstional orgenisas

tions than with thelpopulation of South Africa. He had to be specified

because Jewish organisations ®backed® the Jewish immigrent, whereas local

school-leavers could not get jobs because they had no techriical treining.
This cell to the blood, cloaked as a motion of censure fell away

on January 13. On that day the Second Reading debate on the govermument's

bill opened with Stuttaford's maiden spesech as Minister of the Intsrior,

which was both a justification and an explanation. 'The 1913»§ct had

been based on the "liberel principles" goveming pre:Qé;zimmig;;;;;;é

any alien was welcome subject to minor restrictions. The Quata Act

had discriminated againsf certain countries but was no longer effective.

The object of the present legislation was to adopt the "sslective

principle” so as to prevent South Africa from being submerged under a

tide of people being expelled from certain European countries, many of

whom had standards different "from the stendards that we wish to live

a

up to in South Africa”. "It is only right end fair,” he told the

Senate, “"that we should ses to it that every man with a whits skin who
comgs into this country is of a type to do honour to his skin."5
The legislation was not directed against Jews but against any wave of

immigration whose numbers were in excess of the Union's absorptive

capacity.

4, Ibid. 11.1.1937, qu. 106. Dr. C.C. Sauderé has pointed cut to
the author the interesting analogy between Stuttaford's states
ment end the Tory reaction to West Indian entry into Britain
in the 19605.

S. Sen. Debs. 1937, 28.1.1937, Col, 40.



- 278 -

The bill therefore contirued to allow untrammelled entry to all
British=-borm subjects gualifying under the 1913 act. As far as alisns
were concemed, it affirmed according te Stuttaford Scuth Africa's
right to select people ﬁho would strengthen the nation and assimilate
within a reasonable time. To achieve this, legislative precedents in
other countries had been studied, e.g. in Canada whare the Governor-
General in Council could proclaim the restricted immigration of =
particular class, race or nation on the basis of customs, habits or
economic conditions.6

To implement the "selective principle®, Clausa 3 created an
Imﬁigrants Selection Board of not mors than five members to select
immigfants from those epplying for entry. The Secretary for the
Interior was to bs the chairmen of the Board whose cther members were
to include the Secretary for Labour and Social Welfere, the Commissioner
for Immigration and the Secretary for Commerce. Applications, which
had to be made sbreoed ta South Africa's own censular officials, would
be considered by the Board at its absolute discretion, from which no
appsal Qas permitted., Purportedly free of political or ministerial
control the Board was to be guided in its choice by certain stipulated
principles., These were evidence of the good character of the aspplicant;
his assimilability with the European inhabitants; his ability to become .
a good citizen within a reasonable time; and the fact that he was not
harmful to the economic and industrial welfars of the country and would

not pursus a vocation in which, according to the Board, sufficient

6. As noted before Australia, sincs 1925, had similar restrictiocns;

New Zealand after 1920 used the permit system.



numbers werg alrsady engaged. The Board could elso admit wives and
minor children of men alresdy resident in South Africa,

Thus the Board's powers of discretion wers enormously wide, and its cri
teria unspecific and subjective. It could, for example exclude an applic;nt
on the gfounds that he had a passport valid enly for forward journeys
(such as that of the German Jews, deprived of their naticnality under
the Nuremberg Laws).

Two other central clauses of the bill were Clause 9 which, echoing
Malen, laid down that no cne could change his name after January 4937
without leave from the govermment in conformity with special regulaticns
being drafted; and Clause 13 repealing tha GQuota Act, except its
clausés 6,and 8 which were still required. Under the former all persons
over 16 sesking entry into Saufh Africa had to possess travsl dooumsnts
recognised by the Unien Government; while Clause 8 defined "domicile™
for immigration purposes.

The govemment, Arthur Barlow noted in the Sunday Express, had no

reason to be proud of its bill.’ Some of its provisions (particularly

the Board's powers) wgre positively dangerous in the Rend Daily Mail's

opinion, & The name change clause, it advised, should be dropped if the
bill were not to appear to be an anti-semitic measure. The Qgilz
Dispatch however stamped it as anti—-Jewish without having the courage
to name them.g

The Opposition clearly wanted legislation which would specially

exclude Jews on the now familiar economic, cultural and moral grounds;

7. Press Reps. 1937, 17. 1. 1937,
8. 14.1.1937.

9. Press Reps. 1937, 18.1.1937,
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speech aftar speach feiterated the adverse effects of Jewish ssttle=
menf on the country in general and the Afrikaners in particular. Paul
Sauer believed they should be excluded because they strained South
Africa's "absorptive capacity", and becauss every nation had the right

to decide on the future composition of its population.10

J.H.H. dB
Waal, a prominent Greyshirt, claimed that ths new bill would not keep
out ons Jew, while the prefersnce given to the Nordic races under the

Quota Act would lapse.11

J.H., Strijdom maintained that the Naticnes

iists were interpreting popular opinion; that there were too many

Jews who had an aconomic stranglehold and made it impossible for any

respectable Christian to compete with their business.methodsl2
Malan drew togethef these diverse protests into one main cbjection;

there were already tco many Jews hers for the country's good or that

of the Jews themsleves. Consequently he attacked both deteils and

principle of the bill for failing to deal satisfactorily with the

only immigration problem, which was a specific, Jewish one. The

definition of an alien as anyone not British-bom or a Union citizen,

would allow in a Jew borm in the British Empire, but exclude naturalized

10. H, of A, Desbs. 1937, Vol. 28, Cols. 135-141.

11. Ibid. 14.1.1937, Col. 146 ff.

12. Ibid. 18.1.1937; see Sen. Debs. 1937, for sinilér sentiments,
8.9, 28.1.1937 Col. 45 ff., Vermeulen said one should admit
the legislation was aimed at the Jews so as'to prevent a
dangerous reaction against those already in South Africa; Col.
56, Hofmeyr who opposed "the mass movement of Jews in this

country" , atc.
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British subjects even if they Qgre of "related” stock to the original
white inhebitants of South Africa. As in the Quota Act, epplicants
would beg admitted on the grounds of "asainulability". But wherses

the earlier act had been administered to keep ocut Jews, in the present
legislation there was no clear meaning for the term. This, together
with the repsal of his 1930 legislation, meant that tha stream of
Eastern European Jews ﬁoming to South Africa could be renewed. He
therefore moved, that the Second Reading be discharged and the bill
referred to a Select Committee in order to estabiish that the measure
was intended primarily to restrict Jewish entry,

" Smuts came into the debate the following day in his femiliar réle
of govermment apologist, by giving the bill an impeccable rationale.
Religious and racial persecution, and economic distress in Europa,
coupled with the changed policy of other countries'meant that South
Africa was becoming a desirable destination for immigrants. Under
these changed conditions, the Union had to adept the “selective
principle* as other Commonwealth countries had done. A British subject
was still govermed by the old law; but an alien could enter only if
he complied with certain conditions., He denied the bill was intended
to restrict Jews only; it was meant for undesirables whatever their
race.

Smuts was at pains to emphasise that the government®s attitude
towards immigration in general remained unchanged. "“We welcoms desirable
immigrants into this country and the policy of this bill will not be

to lessen ths flow of immigrants but to sort out, to see that we are
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1B 10 1imit

not left with the undésirables, with the unwanteds."
general immigration would be suicidal both bacauss of the adverse
black/white ratio end because some forsign country might one day
regard South Africa as an “empty” country. He therefore proposed an
wactive deliberate policy of immigration into this country®. >

Daspite the protestations of varidua governmant speakers, the
theme of the debate, as the Cape Times rightly noted was that “this bill is
not aimed at Jewish immigrents but it cannot fail to hit them", '
Denying that the bill was meant specifically for the Jews, H.A. Fagen
claimed that by rapeéling the Quota Act the new legislation applied
the same regulations to all immigrants and "gives us adequate protection
in connectioﬁ with immigrationAwithout making it a question of anti-

16 In

semitism and giving it the colour of persecution of the Jews".
J.H. Hofmeyr's opinion the new act took over the selective principle
of the Quota Act, applying it equally to all countries, something
which was necsssary considering that South Africa was poised on the
brink of great economic development.

The United Party might have succeedad in prpsenting a unified, if

somawhat tamished facede, had Hertzog not entersd the debate near its

conclusion. His rambling speech, which was in direct contradiction to

13. H. of A. Debs. 1937, vol. 28, 14.1.1937, Col. 151-2; see Sen.

Debs. 1937, for repetitions of these arguments e.g. 28.1.1937,
Col. 52, Sen. F.S. Malan.

14. H. of A. Debs. 14.1.1937, Col. 153.

15. Thae Cape Times, 19.1.1937. This paper had abandoned its anti-

Jewish stance of the 1920s.

16. H. of A, Debs, 1937, Vol. 28, 18.1.1937, Col. 285. Hs and Hertzog

were apparently the only ex-Nationalists to speek on the measure.
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that of Smuts, i3 the clearest indication of the govermmznt's intente
ions., Like Hﬁfmeyr, he denied that the bill was anti-Jewish, even
though Jewish imwigration would be’most affected in the immediate
future. Then hs went on to refute his denial. The principal reasen

fai the bill was the influx of Jews taken in conjunction with the
increased bittermess against them. There was a danger that South Africa
would be flooded with all kinds of *undesirable® immigrants, and that
consequently strict supervision was necessary. The measure was required
bécausa the number of Jews in South Africa had reached a figure ceusing
non-Jewish unrest which could lead ta.vialence. The bill was thersfore
"calculated inter alia also to curtail Jewish immigration into South
Africa according to the requirements end interests of South Africa

17 It

and of our South African population, both of Jews and non~Jews®,
was, hs concluded in a remarkable volte face, protecting the national
interests and was not intendesd to "bear the stamp of a desirse for
persecution".18

Smuts, Strijdom claimed, "turned scarlet" when ths Prime Minister
spoke, for his speech was a clear negation of Smuts’s assurance that
the bill was not intendsd to keep out Jews primarily. Small wonder
that Die Burger asked against whom, if not the Jsws, the measurs was
aimedf _

~What was the position of Alexander, Kentridge and Rﬁbinson, the

Jewish members of the United Party? ¥“They naturally disliked the bill..

17. Ibid. 18.1.1937, Col. 263.
18. Ibid. 18.1.1937, Col. 264.

19. Ibid. Col. 265,
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venomous agitation dnd propaganda spread by the Greyshirts®. Cona
sequently he supported the‘bill because in the circumstances it was -
the best way, not only to securs the country's interssts but also
those of the Jewish ccmmunity.23
The Jewish M.P.s' acceptaence of the bill however gave their
cppongnts an opportunity to claim that this signified acceptanta by 5&;

24

South African Jsw3 and to look for some sinister reason. The

government, Malan later gusssed, offersd them a quid pro quo "to res

tain tha unity of the party... to kesp the support of the Jawish
pnpulation".25 They were to be rewarded, he claimed, by the grant of
unrestricted immigration from Easterm Curope, a charge‘which Alexandsr
correctly refuted.26

Malan's conclusions wers Eaaed on his belief in the strength of
Jewish influence on the govemment, Thse answér to this enigma of
Jewish parliamentary support is however a far simpler, twofold ons.
After consultation with the Cape leaders of the Board of Deputies,z7
the three members had dscided to support the Second Reading of & messure

28

which "presents no undesirable featurss", s0 that Malan's potentially

dangerous no-confidence motion would go no further, In addition it was

23. H., of A, Debs, 1937’ Vol. 28, 27-101937. Col. 726.

24, H., of A, Bebs, 1937, Vol. 28, 18.1.1937, Col. 7419, Bumside;

Sen, Debs, 1937; Press Reps, 1937, Die Volksblad, 29.1.1937,

25, H, of A, Debs, 1937, Vol, 28, 18.1.1937, Col. 713. Vermeulen

the Mstionalist leader in the senats wmade 8 similar statswent,

26, Ibid. 27.1.1937,
27. S.A.J,B.0.0, Minutes of Capa GCommittes, 11.1.1937,.
28, S.A.d.8.0.D. Jhb,, Minutes of monthly deputiss’ meeting, 31.1.4937, .

President S.A.J.8.0.0,
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it was presented). Just as Act 22 of 1913 had rot aiscrimineted
egainst Indians statutorily but contained Cleuse 4(1)(a) which was
designed to do so administratively, so Clause 4(3)(b) of the Aliens
8111 was intended to reduce the numbers of Germen Jewish immigrants
who could not be excluded under existing immigration legislation.

The Nationalists knew ‘.:h:i.s.'36 The Jewish M.P.s knew this, and
could do nothing but project their dislika of ths bill on to the
0pposition.37 Thus they were grasping at straws when Malan was assailéd
for claiming, incorrectly, that 95% of German immigrants in 1935 were
Jewish; and for having denied in 1930 that ths Quota Act was anti-

semitic and now admitting that it was. On balance, cne can understend

the line taken by Alexander and Kentridge; but silence would have °

eamed more respect. In their case tout comprendre ce n'est pas tout
pardonners,

Wheraas the government was cbvicusly confused over its own legise
lation, the Labour and Dominion parties were as unaquivecal as the
Nationalists, The former concentrated particularly on the lack of
cuhesioﬁ in tha govermment's ranks caused by ths number of conflicting
intsrasts it was trying toc reconcile, denocuncing the bill es expedient
and a degradation of South Africa. The Dominiocnites (true to their
Unionist ancsstry) opposad it because thay believed thevcountry's
development reguired a policy of vigerous, unobstructed whits immigras
tion, regardless of race or religion. Both belisved the legislaticn was

not honestly intended to control immigration but to forestall the

35. Sen. Debs. 1937, 29,.1,1937, Col. 122, Vermasulen.

37. H, of A. Debs, Col. 416, J.H. Van dex Barg.
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the interpretation of the word assimilable".a7

This was now the attitude of the Jewish communal leadership who
felt that failing definition the whole clauss must be expunged.48
Cbnsequantly Alexander pressed the minister to reiterate and puf in
the bill his previous statement that an assimilable person was one "who
can take his place worthily along with the cther citizens of the
cauntry“.ag He therefors moved that Clause 4 be amended to pead:
"A person shall be considered as likely to become readily assimilated
with the European inhabitants of the Union and to become a desirable
inhabitant of the Union if he can in respect of his standard of edus
cation, culturs and similar qualifications take his place worthily
alongside the other citizens of the countr'y."50

The Minister however, now expressed in public his determination,
previously conveyed privately to the Jewish deputation, to leave the
word undefined as Malan had done in the Quota Act. The furthest he
would go was to give Alexander an assurance that he stoocd by his
definition, but woﬁld not write it in the act, because thare were "other

factors” (such as a "flood" from any country) which "the government

47. Ibid. 20.1.,1937, Col. 423.

a8, S.A.J.8.0,D., Jhb. Board to Min, of the Interior 19.1.1937;

S.A.J.B.0,0. Biennial Beports of Exacutive Council, May 1935 -

May 1937; H, of A, Bebs, 1937, Vol. 28, 20.1.1937, Col, 458

Madeley quoting The Zionist Record.

as. H, of A. Debs. 21.1.1937, Col. 442,

80. Ibid. 24.1.1937, Col. 443.
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emendment, moved on Januéry 20, thét the Board annually report on its
work to parliament, so that tha lawmakefg (and the electorate) should
not loss all knowledge end control of what it waes doing.

At the Third Reading on January 27, the opposition parties again
probad the bill's anomalies and shortfalls. MWMadeley deplorsd the
enormous powers given to the Board in Clauss 4(3)(b) and its right to
interpret these as it wished, particularly when taken in conjunction
with the Prime Minister's speech.ss J, Christie believed that tha
Board, though consisting of able officials, would give effect to thse
views of the governmént of the day on “assimilability", so that ths
wofd's application to different groups of 1mmigrants.would becoma
a political issue. Malén insisted that te mske 1937 the sterting
date for the operation of the name chénging clause, was to avoid the
" issue, Peoplse did not change their name to indicate their wish to
assimilate as Stallard had suggsested; they did so for financial
benefit; Consequently théy should be deprived of an advantage to
which they were nof entitledvand tha law should bz made ratrnspactive'
to Mey 1, 1930.56 Malan's amendment was dropped after Stuttaford
had pointed out that the English law on which thé Opposition leadsr
had based his case, was applicable only to aliens, whereas the present
measure went further end would apply to everyons including Union
nationals.,

Alexander's metion that Clause 11 provide for the publication in

the Govermment Gazetts of occupstions regerded by the Board as adequatews

€5,  1bid. 27.1.1337, Col. 703 ff,
5. Ibid. 21.1.1537, Col. 468 ff,
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passed becauss the Jewish community was becoming tao large far its

own or the country's good. The Jawish community however, clung to its
original belief that the Act had been the reflection, and not the remedy,
for an anti-semitism which was endemic emong Afrikaner Nationalists,
Nothing thg Nationalists had said or done curing the 1930's dispslled
this belief which was reinforced when anti-déwish sentiment reached
epidemic proportions. They withdrew their support from the Nationalists
and were accused by Malan of wishing to wreck him and his party.4

Die Transvaler beat its antiwsemitic drum throughout 4938, "We

wish,” its columnist, Sylvia Moerdyk declared, "to keep our people
composed as it is and tﬁe policy of the Nationalist party aims to create
a gquota system that would perpetuate this composition. The party wishes
to stop Jewish immigration because Jews ars unassimilabla.... History 
has shown that the Jaws form an indigestibls entity on their own where=
ever they settle.. The percentage of Jews at prssent resident in the
Union is'already too high to form a healthy proportion of the pbpulatlon.
It is thus the duty of ths government to see to it that no more Jews
should enter the country until a proper eguilibrium be restored. Tha
present government has been found wanting in introducing these urgent
measures end camouflages its laxity by msans of laws such as the Aliens
Act."s.

The cry,that therz wers enough Jews in South Africa was repeated

saveral times by "hatchet man" Eric Louw in the campaign prsceding tha

election of May 1938.6 The question of Jewish immigretion, either on

4, Press Reps. 1937, No 89,
S, Ibid. 1937, No 63, Dias Transvaler}24.10.1937.
6. Ibid. 19238, The Friend,7.3,1938; Tha Stq£,10°3.1938;' Tha Cape

Times)28.3.1938.













































because of the unsattled conditions in Europe, or as an answer to
Louw's immigretion bill..3 The provisions of the bill, taken in
conjunction with the Minister's refusal to accent amendments proposed
by the S5.A. Jewish Board of Deputies,4 and the Opposition's setisa
faction at its introduction indicate howaver, that these were the two
main contributory reasons for the measure's introductien. The Barment
Worker, official organ of the Garment Workers' Union claimed the bill
was not meant to protect democracy but to "“terroriss and persecutaz"
refugeas, end accusad the govermnment of embracing "the Nazi flunkey
Eric Louw and his philosophy, thes philosophy of cruelty, racial hatred
and oppression".5

The bill's stated purpose was "to provide for the registration and
control of aliens and for matters incidental thereto and for the
punishment, detention and deportation of aliens who have contravened
certain laws relating to aliens". An alien was defined, on ths lines
of the 1937 Act, as anyone who was not a natural-bom British subject.
This definition, it will be recalled, excluded Union nationals, but
included neturalized British subjects who could howsver earn Union
nationality by domicile.

Undar Clause 4 svery alien was obliged, within 60 days after the

3. H. of A. Debs. 1939, Vol. 34, 3.5.1939, Col. 3980.

a4, 5.A.J.B.0.D, Minutes of Executive Committea, No 1414, No 1423

(undated), letter from M. Alexander, 8.5.1939, No 1434,

5. Alexander Papers, Correspondence File 33, No 11, June 1939,
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scene. The establishment, in May 1948, of aﬁ independent state in
Israel, with its policy of unrestricted Jewish immigration, meant that
the remnant of the Jewish exodus from Europe was turmed in that direct=
jon. In South Africa, as promised, the strict aepplication of the Aliens
Act, especially Sections 2(a) and 4 govemmed policy. In conformity
with its policy of reversing Smuts's 1947 state-sponsored immigratinn
scheme and instituting "strict selectivity in terms of certain specific
economic needs of the country" the new government admitted a number of
qgualified Jewish technicians.15 To these were added a few aged parents,
and as promised a small number of teachers and ministers who came in
on immigration permits to meet the educational and cultural needs of
the community. Under an arrangement made with the Department of the
Interior in 1952 a maximum of 25 Hebrew teachers was permitted to enter
on contract with temporary residence permits, having first been
screened.17 By 1955 this quota was not being fully used and the need
for overseas teéchers cumulatively decreased as students gracduated
locally.18

Figures for 1947-52 show the post-war Jewish immigration picture
mére graphically than words. In 1947 there were 688 Jews out of &
total of 28 841 immigrants; 658 out of 35 631 in 1948; 233 ocut of
14 780 in 1949; 176 out of 12 803 in 1950; 223 out of 15 243 in 1951

and 201 out of 18 473 in 1952.1°

16. S5.A.J.B.0.D. Report of Executive Council 1949--51, p. 13.

17, S5.A.J.B.0.D. Report of Proceedings, meeting of Cape deputies,
27.3.1977.

18. 5.A.J.B,0.0., Beport of Executive Council 1953-55.

19. Saron and Hotz, The Jews in Socuth Africa, p. 381.









