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“The survival of our wildlife is a matter of grave concern to all of us in Africa. These wild
creatures amid the wild places they inhabit are not only important as a source of wonder and
inspiration, but are an integral part of our natural resources and of our future livelihood and

well being’

J.K Nyerere, 1961
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This dissertation examines the regulatioh of the international trade in the African elephant
(AE) with a view to assessing the manner and extent to which domestic legislation in the
selected countries is consistent or at variance with the Convention on International Trade in
Endangered Species of wild Fauna and Flora (CITES). The study seeks to assess the listing
criteria and other mechanisms for regulating such trade by examining the international regime
under CITES. Furthermore, by focusing on administrative and legislative measures, it also
analyses the extent to which such measures are relevant in addressing pertinent issues
concerning the African elephant. These issues include the efficacy of administrative and
legislative measures in regulating international trade in the AE, the effect of CITES in the
domestic regime and challenges facing effective domestic implementation in as far as the AE

1s concerned.

The study argues that the efficacy of CITES cannot fully be realised in the ébsence of
workable domestic regimes among member states. Both Tanzania and South Africa have
made attempts to implement CITES, yet such attempts fall short of CITES and the guidelines
(Annex ‘D’) produced by the CITES Secretariat.

The study found that domestic implementation of CITES in the two countries is
insufficient (and in somé aspects weak) owing to various challenges. These challenges
include (but are not limited to) the conflicting interests of parties, inherent weaknesses under
CITES, the lack of sufficient resources, including financial constraints and technologiéal 4
barriers. In addition, the administrative and legislative measures adopted by the Conference

of the Parties (CoPs) have not been meaningfully complied with by the two countries.

The study concludes that, adequate domestic legislation should be put in place in
Tanzania and South Africa in order to realise the present and future benefits of the African
Elephant. To be effective however, efficacy of such legislation is whittled down in the

- absence of a political will.

viil



CHAPTER ONE

INTRODUCTION TO THE STUDY

1.1 Introduction

The importance of the African elephant (AE) both in international trade and domestically
cannot be sufficiently emphasised. The AE is useful for tourism and other purposes. In
addition, it is regarded as a unique ‘keystone’, a flagship and an ‘umbrella’ sbecies.1
Moreover, endangered species, including the AE, are migratory and, hence, traverse various
juri)sdictions for diffefent purposes, including searching for new habitats, food and water.
Further, the AE is one of the species threatened with extinctiion on account of threats such as
habitat loss, climate change and the trade in ivory. A combination of these and other factors
has given rise to a dilemma embedded in preservation as against the sustainable use of
endangered species. This dilemma has attracted immense interest internationally, giving rise
to competing irhperatives among states and thereby complicating its regulation (along with
other endangered species) under the Convention on International Trade in Engendered

Species of Wild Fauna and Flora (CITES /the Convention).?

In the light of this controversy this study examines the regulation of international
trade in the AE with a view to assessing the manner and extent to which domestic legislation

in particular in Tanzania and South Africa is consistent or at variance with CITES.

The Convention’s governing body, the Conference of the Parties (CoPs), has adopted
various mechanisms for the regulation of international trade in endangered species key of
which is the listing criteria. In accordance with the listing criteria, endangered species are
listed or de-listed commensurate with the threats to their extinction. In relation to the AE
however, attempts to meaningfully implement the administrative and legislative measures
adopted by the CoPs have been particularly problematic for African countries, including
Tanzania and South Africa both of which have large numbers of the AE. This study examines

the manner and extent to which Tanzania and South Africa implements CITES with specific

! TUCN — The Central African Elephant Conservation Strategy — 2005 Available at www.iucn.org/themes/ssc /
at 6 [accessed 24/08/2009].(hereinafter the elephant strategy).

? Adopted at Washington DC 3™ March 1973 entered into force 1975 amended at Bonn June 1979. (In this
thesis CITES and Convention are used interchangeably).




reference to the AE and its products, and the challenges the two countries face in their

atfempts to implement CITES.

The study argues that efforts by the two countries to implement CITES in their
domestic regimes appear largely piecemeal and are essentially lacking in compliance with the

Convention

1.1.1 Threats to endangered species

While it is accepted that international wildlife trade is one of the causes of species
extinction,’ it is also undisputable that commercial exploitation for trade is not the only cause
of wildlife depletion.* Human activity, in its attempts to utilise the world’s ecosystem,
causes many threats to wildlife.” The most recognised threat to wildlife is the destruction of
natural habitat. This is followed by the introduction of alien species, climate change,
inadequate methods of harvesting or processing that may render utilisation unsustainable,
poaching, and human -animal conflict. These and other factors all play a key role in species
extinction.® In addition, international trade in wildlife is expanding due to international |
consumer demand that adversely affects many wildlife species, including the AE.” It is
against this background that CITES was adopted in 1973 to regulate international trade on
animal and plant species threatened with extinction , or those which are likely to become

extinct.

However, despite the fact that wildlife trade involves live animals and plants as well
as their by-products such as hides, furs, ivory, timber, bark, fish products and others,8 yet not
all wildlife species are subject to regulation by CITES.’ The Convention regulates trade only
on speciés listed in its three appendices. While currently CITES regulates international trade *
in-more than 30, 000 plant and animal species,lO issues concerning the AE , exceptionally,

have been hotly contested in the CoPs as well as attracting extensive media attention.'' This

? Rosalind Reeve ‘Wildlife trade, sanctions and compliance’ (2006) 82 (5) International Affairs 881 at 881.

* Edward B Barbier et al Elephants, economics and ivory (1990).

> Rosalind Reeve Policing international trade in endangered species: the CITES Treaty and compliance (2002)
at 8.

8 Barbier et al (note 4).

7 Reeve (note 5).

® Ibid at 8.

’ Tbid.

%Reeve (note 3).

"Barbier et al (note 4).



is mainly due to an attempt to find solutions to controversy surrounding sustainable use
through the regulation of the international trade as against preservation. Such controversy
results mainly from the fact that African states view elephants as source of income to address
poverty problems and generate income for conservation and, therefore they need to use them
in a sustainable way. This is supported by ivory importing states such as Japan and China."?
This approach seems to conflict with preservationists who favour trade bans as a means to
regulate international trade. Aftican range states are therefore are confronted with the
challenges of sustainable use against preservation (among others) of its elephants which are
listed in appendix I of CITES, excepting the AE population in a few Southern African

countries.'?

1.2 Background

Man’s exploitation of wildlife for profit and the international trade in wildlife has been in
existence for many centuries.'* Such exploitation can be attributed to many factors. For
example, during the European Renaissance, man became increasingly convinced that nature
was indifferent and mindless with no direction and thus it could not be granted sympathy."
This belief had serious impact on other species including animals that man seems to have |

exploited with a vengeance.

Additidnally, from a biblical point of view man was given a dominion over all species
in the world.'® This was however not subject to regulation on how to exploit these species,
leaving man as the sole ‘owner’ of the earth’s resources. By nature, man’s unlimited freedom
or power is subject to abuse.!” For example, first, among the réasons for the rapid growth of
administrative law in the 19" and 20" centuries was the need to limit the powers of the

rulers.'® Second, fundamental rights in various international and national instruments are

"’TRAFFIC “African Elephant and the 14™ Meeting of the Conference of the Parties to CITES The Hague
Netherlands 03-15 June 2007’ A TRAFFIC Briefing Document 2007 (hereinafter TRAFFIC Report 2007).
13 See chapter 3 on status of the African elephant.
" Chris Huxley ‘CITES: The Vision’ in John Hutton and Barnabas Dickson Endangered speczes threatened
Convention: the pas, present and future of CITES (2002) 3.
' John Opie ‘Renaissance origins of the environmental crisis’ (1987) 11 1 Environmental Review 2at 15.
'® Genesis 1:28 “Then God blessed them and said to them...have dominion over the fish of the sea, over the birds
of the air, and on every living thing that moves on the earth.’
:; Michael T Molan Administrative law 2™ ed (1999).

Ibid.



coupled with duties so as to remove the notion of absolute rights.!® The freedom and power
P

of man over all natural resources has inevitably led to overexploitation.

Further, for a long time including prior to the colonisation of Africa, animal hunting
was engaged in mainly for subsistence. Of course, hunting was also done for security -
purposes, especially when an animal threatened human lives. Weapons used for hunting, such
as swords, knives, and clubs, were unsophisticated. Given these factors - limited use of
natural resources and poor hunting tcols - overexploitation was never an issue. In addition,
hunting in traditional societies was regulated by rules and taboos imposed by elders. For
instance, the hunting of certain animals was forbidden or strictly controlled.”® Glazewski
stresses this point by arguing that ‘it may be a customary practise that certain animals are
slaughtered on special ceremonial occasions.’?' For example, among the Muzey ethnic group
of Cameroon the hunting of elephants is restricted because they are considered to be like
human beings with a soul. Thus the killing of an elephant will cause a specific sickness -
tokora - and impede future success in hunting.” Indeed, African customary law, which may
“also be termed as ‘African indigenous Jlaw’,? though not dedicated to the regulation of trade

flad, and still has, a role to play in the protection of species.

However, with the advent of colonialism beginning in the mid-1 9™ century, wild
animals increasingly became objects of international trade.** Advancements in technology of -
hunting tools and the means of transport and communication, an increase for demand in
animals and their derivatives, together increased the man’s rate of exploitation. Other factors
such as climate change have also contributed to the decline of species. Thus regulating trade
in endangered species at intermational level and national level has become imperative, mainly
for two broad reasons: Firstly that, multiple factors threatens species, and secondly,

unregulated international trade.”” Importantly, the regulation of international trade is

' See The Universal Declaration on Human Right 1948, The African Charter on Peoples Right adopted in 1981
in force 1986,the Convention on the Rights of the Child adopted by UN General Assembly 1989, in force 1990
% Hamoud I Majamba ‘Regulating the Hunting Industry in Tanzania: reflections on the legislative, institutional
and policy-making frameworks’ (2001) available at

http://www.leat.or.tz/publications/regulating hunting/regulating. hunting. pdf [accessed 20/8/ 2009].

2! Jan Glazewski Environmental Law in South Africa 2™ ed (2005) 12.

2 Igor de Garine ‘Meat: Between ritual and Gastronomy’ ESTUDIOS DEL HOMBRE 74 at 79 available at

_ http://www.publicaciones.cucsh.udg mx/pperiod/esthom/esthompdf/esthom19/73-89.pdf [accessed 20/12/2009]
2 Glazewski (note 21) at 12.

2 Majamba (note 20).

% Huxley (note 14).




imperative because species other than humanity are not aware of political boundaries. Hence,
they cross various jurisdictions for various purposes. Arguably, the rate of extinction of

species gives no alternative but the regulation of such trade.

Although local and national efforts to conserve wildlife can be traced back many
centuries, it is only recently that they have received the attention of the international
community.26 An increase in the human population and other factofs has resulted in a wide
range of uses of wild species and their derivatives. This has culminated in an increase in both
legal and illegal commercial trade in wild species in order to meet the market demand. -
Illegal hunting and trade in the African elephant, mainly for its ivory, has dominated media
reports.”” Undeniably, ivory demand and trade (discussed in chapter three) have a close

connection with illegal trade, something that has negatively affected the AE population.

1.2.1 The importance of the African elephant

The AE is regarded as a unique and by many people as an attractive species.28 It is the
world’s largest terrestrial mammal and is a remarkable species with extraordinary
intelligence, a complex social organisation and an astounding ability to adapt its behaviour.?
It was not only a symbol of strength and power in traditional African society®, but it is now
also important in economics, art, ecology, land use’! and tourism. Thus, it has convincingly
been argued that its conservation requires the careful consideration of biological, social,

political and economic factors.*?

The AE occurs in 37 range states across sub-Saharan Africa, with a total estimated
range of over 3.3 million km2, 31% of which is thought to occur within protected areas.”® In

the Eastern African region, the largest population occurs in Tanzania which has 80 % of the

"2 Huxley (note 14). ,
2 Media report Save the Elephant Organization Reporting on 3 December 2009 that the accused Mark Golberg
was arrested and charged for unlawful possession of ivory worth R 32 m at Sea Point CapeTown.

2 The Elephant Strategy (note 1).

% Ibid.

% Ibid at 6. ,

¥ Tbid. :

*2 TUCN/SSC African elephant specialist group Review of African elephants priorities 2™ ed (1999) available
at http://www.african-elephant.org/tools/pdfs/rvw_cnspri9904_en.pdf [accessed 25/08/2009]. .
33 Report of the Fifty-eighth Meeting of the CITES Standing Committee Geneva Switzerland June 2009 on
conservation status of and trade in elephants CS 58 DOC 36.1 annex 2 June 2009.




regional population.** Southern Africa has the largest population on the continent, with the

greatest number occurring in Botswana and Zimbabwe.*

The AE is important for tourism and commercial trade in their products - ivory and
hide. In Tanzania, for example, the GDP income from tourism (other than trade and hunting)
accounts for over 17%, which is 40% of the total of the country’s export earnings. It creates

over 700,000 employment oppor’funi'ties.36

In the 1980s the population of AE declined drastically. For example, in 1979 the
population of AE was estimated to be 1.5m.?>’ This number dropped to roughly 632,000 in
1989.%® The main cause for this decline has been poaching for ivory Pthereby giving rise toa
dilemma as to what extent international trade may be regulated so as to reduce ahy illegal

trade.

In seeking to appreciate the importance of regulating international trade in the AE,
one needs to ask the question as to whether elephants are worth more dead than alive.*® While
it is true that ivory harvested from élephant has a commercial value, there are values from the
elephant other than its ivory. These include their role as a tourist attraction and in opening
areas for livestock and ensuring ecological balance.*'However, Parties to CITES have
different motivations for protecting AE.* These include preservation and sustainable use.

" The regulation of international trade particularly in the use of trade bans arguably seeks to

reconcile these two views.

The preservationist takes an ecocentric approach towards animals. Two theories exist

as to this approach, namely, ‘animals welfare’ and ‘animals rights’. Animal welfare

* Ibid.
3 Ibid.
36 Donald Liya ‘How tourism can benefit the poor: case studies around Serengeti National Park in Tanzama
 Available at http://www.tnrf.org [visited on 28/09/2009].
37 Allan Thornton and Dave Currey To save an elephant the undercover investigation into the illegal ivory
trade (1991).
3 Michael’t Sas-Rolfes ‘Assessing CITES: Four case studies’ in Jon Hutton and Barnabas Dickson (eds)
gndangered species threatened Convention: the past, present and future of CITES (2000) at 69.

Ibid.
“0 Barbier et al (note4).

*! Timothy Swanson ‘Developing CITES: making the convention work for all of the parties’ in Jon Hutton and
Barnabas Dickson (eds) Endangered species threatened Convention: the past, present and future of CITES
(2000) 134 at 196.

*2 Randi E Alarcon ‘The Convention on International Trade in Endangered Species: the difficulty in enforcing
CITES and the United States solution to hindering the illegal trade of endangered species’ (2001) 14 N.Y.Int’l.L
Rev. 105 at 109.

6



advocates argue for stronger laws preventing cruelty and requiring humane treatment.*
These include, for example, the American Society for the Prevention of Cruelty to Animals.
Animal rights advocates oppose any and all human use of animals. These include use of
animals in z00s, agriculture, hunting and scientific experimentation.** The former approach is
enshrined under CITES as far as transporting, shipping and handling live species |
provisions.*> Thus, regulating international trade in the AE must be understood in the context

of these competing imperatives.

1.2.2 Competing interests

In its efforts to regulate international trade in endangered species, especially the AE in which
African states have keen interest, CITES have encountered two divergent and, at times,
irreconcilable views. On one hand, there is the preservationist view which focuses on the
inherent aesthetic value and the right of life of the non-human species.*® On the other, is the
conservation for sustainable use view, led by Zimbabwe,*” which stresses the economic value
of species being conserved*® Interestingly, each of the two groups strives to achieve its goal
and, in the process, conflict is inevitable. Within CITES CoPs, division arises from the
differences in opinion as to the relative merits of trade bans and trade regulation. These
competing interests have given rise to a dilemma as to whether CITES should retain its
existing traditional approach, manifested in regulating international trade in endangered

species, or embrace the emerging notion of sustainable use of such species.

This dilemma however, needs to be addressed as a matter of great urgency, because
international trade should not be a source of extinction. Similarly, the rate of extinction of
species, including the AE, does not necessarily require an additional protocol to CITES but

rather mandatory enforcement and effective domestic implementation of the Convention.

* Cass Sunstein “What are animal rights? ’in Cass Sunstein and Martha C Nussbaum (eds) Animal rights (2006)
at4.

* Ibid.

* Article VIII (3).

“6 The Note ‘The CITES Fort Lauderdale criteria: The uses and limits of science in international conservation
decision making’ (2000-2001) 114 Harvard Law Review 1769 at 1772. (hereinafter Harvard L.R )

" Mofson Phyllis ‘Zimbabwe and CITES: Influencing the international regime’ in Jon Hutton and Barnabas
Dickson (eds) Endangered species threatened Convention: the past, present and future of CITES (2002)107 at
107.

“ Note 46 Harvard L.R at 1772.



Currently it is estimated that there are 1,599,361 known species of plants and animals,*
44 838 are listed species of which 868(2%) are extinct, 16,928(38%) are threatened with
extinction (with 3,246 of these critically endangefed), 4,770 are endangered, and there are no
data sufficient to determine the threat status of 8,912(12%) species. ° It is estimated that
species will decline between 20% to 30% due to climate change only if the global
temperature exceeds 1.5% by 2030.°' The AE poﬁulation is now less than 470,000 compared
with the one million in the1980s.%* At this rate of .extinction, arising from trade and other
factors, appropriate measures to protect endangered species have not only become imperative

but also desirable if further extinction is to be minimised globally.

1.3 Statement of the problem

Attempts to control trade in AE and its products have been and remain problematic. A lack of
effective legislation to regulate such trade has led to increased threats of extinction of the AE.
Inadequate legislation and poor enforcement mechanisms are among factors that have
substantially contributed to illegal trade in the AE in particular. Various factors are associated
with inadequate implementation. These include the lack of financial resources, technical and
technological ability, and inherent weaknesses, for example, of the CITES provisions on

reservation and exemptions.

Further, varying interests and priorities of the Parties has given rise to a dilemma,
namely, preservation against the sustainable use of endangered species-the AE in particular.
Other factors include lack of political will in implementing CITES and regulating trade in the
AE in particular, thereby hindering the meaningful implementation of CITES. Consequently,
this adversely affects the regulation of international trade in the AE. The governments of
Tanzania and South Africa have ratified CITES, but have taken different approaches in
implementing the Convention. Although these approaches seek to comply with the countries’
obligations under CITES and the decisions of the CoPs, not all these obligations and

decisions have been adequately implement in domestic legislation. It is for this reason that

* http://www.currentresults.com/Environment-Facts/Plants-Animals/number-species.php {accessed 16
September 2009]. ' :

0 JUCN Red List 2008 updates available at http://www.iucn.org/ [accessed 20/09/2009].

5! Intergovernmental Panel on Climate Change (IPCC) Climate change synthesis report 2007 available at
http://www.ipcc.ch/pdf/assessment-report/ar4/syr/ard_syr_spm.pdf [accessed on 10/07/2009]. -

2 The T elegraph United Kingdom, 07January 2010 available at http://www.telegraph.co.uk/ {accessed
07January 2010]. .




Tanzania and South Africa are categorised under the National Legislation Project initiated by -
the eighth CoPs as Parties with inadequate domestic legislation for purposes of implementing -

CITES.

In both countries the reconciliation of the challenges as regards the regulation of
international trade in species threatened with extinction with compliance in respect of their
internatibnal obligations is among the critical issues the two states are grappling with. It is
against this backdrop that this comparative study examines the domestic implementation of

CITES in the selected countries, with special reference to the AE.

1.4  Key research question

In what manner and to what extent have Tanzania and South Africa sought to implement

CITES in their domestic legisldtion for purposes of regulating trade in the African elephant?

1.5 Objective

The main objective of this study is to examine dornestic'i'mplementation of CITES in
Tanzania and South Africa, focusing on the challenges that would be minimised or altogether
alleviated by implementing CITES. To achieve this, the following issues that form an integral

part of the study are discussed.

(a) What conceptual issues make regulation of international trade in AE imperative?

(b) What is the relevance of CITES in its attempts to regulate international trade in
_ endangered species?

(c) Whether, and to what extent has the implementation of CITES in Tanzania and South
Africa enhanced regulation of international on AE in each of the two countries?

(d) What is the way forward in relation to regulation of international trade on the AE?

1.6  Significance of the study

This study emphasises the need for Tanzania and South Africa to comply with CITES in
regulating trade in the AE; consistent with their international law and treaty obligations. In

particular, the international law principle of pacta sunt servanda requires every state to



perform its obligations in good faith.>> Moreover, failure to implement international
instruments may not only amount to a breach of such obligatiohs but also frustrates efforts of
the adoption of other related instruments by other states.>* The study makes reference to the
AE owing to its value in terms of tourism and the ivory trade which is important for

economic development in Africa.

This study, thus, serves as a guideline to policy and ultimately law in assessing and
effecting changes in domestic legislation. Such changes are relevant to the iniplementation of
CITES in both Tanzania and South Africa for purposes of regulating trade in the AE.
Additionally, the study will contribute to the existing knowledge about international
environmental law in Tanzania and South Africa and will be useful to academicians, lawyers,

law students, conservationist, and the society at large.

1.7  Research design and methodology

1.7.1 Research design

The research is a desktop study. The researcher used the University of Cape Town Libraries
and online sources to access primary and secondary sources. Primary sources refer to all
international instruments and domestic legislation, while secondary sources refers to books,

article journals, unpublished papers, newsletters, newspapers and internet sources.
1.7.2  Scope

The study focuses on Tanzania mainland (as its legislation on CITES does not apply to
Zanzibar) and South Africa for three main reasons. One is the extent of biodiversity found in
two countries. Tanzania and South Africa share a common feature of in that both countries.
provide the habitat of one of the African big five - the African elephant .Thus they have a
common interest in regulating the trade in the African elephant and their products. Two is
economic development, as both Tanzania and South Africa are developing countries but to -
different degrees, as Tanzania is léss developed. Thus, an assessment to ascertain whether

this may be a reason for variation in implementation is required. Three, considering that

53 Article 26 of the Vienna Convention on the Law of Treaties 1969.
% GeirUlfstein et al (eds) Making treaties work: human rights, environment and arms control (2007).
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South Africa has a rich environmental law regime, jurisprudence forms the basis for Tanzania

to draw lessons from South Africa.

1.7.3 Data analysis and presentation

" Data are analysed and presented using simple analysis tools. An accurate statement of the
law, based on conventional legal principles, is provided in this work. This is, as far as
possible, free of the researcher’s personal opinions or analyses except where this is required
by the context. Where reference is made to a legal text, the wording of the provision of the
law or court decision is used. Abbreviations and acronyms are accompanied by the full
citation and are also provided for in a table of acronyms and abbreviations. The researcher
.provides a conclusion and an analysis of the law in so far as it relates to a comparative

analysis of implementation of CITES in Tanzania and South Africa.

1.8 Chapter synopsis

Chapter One covers the introduction and background. Information covered under this chapter
includes statement of the problem, objectives of the study, the significance of the study, key

research questions and methodology.

Chapter Two discusses the international regime on the regulation of international
trade in endangered species. Special attention is given to objectives, scope and mechanism.
Critical analysis and the strengths and weaknesses of the Convention form an integral part of

the assessment.

Chapter Three discusses CITES and the African elephant. It examines administrative
and legislative measures adoptcd by CITES CoPs to regulate trade in the African elephant.
Various decisions relating to cﬁfeﬁa and the listing of the African elephant are discussed as
components of administrative >measur'es. Legislative measures are also examined in terms of

CoPs decision relating to domestic implementation consistent with CITES.

Chapter Four provides a critical comparative analysis of domestic legislation
implementing CITES in Tanzania and South Africa. The two legal regimes are examined
with a view to ascertaining the manner and extent of their consistency or variance with
CITES. Existing barriers to implementation are examined with a view of assessing how and

11



to what extent implementation of CITES may enhance regulation on international trade in the |
AE. This chapter ¢oncludes with an examination of the various challenges facing the

selected countries that have been identified in the study as a whole.

Based on the overall analysis of the issues at hand, a conclusion is drawn and

recommendations are made in Chapter Five

12



CHAPTER TWO

INTERNATIONAL REGIME FOR REGULATING TRADE IN ENDANGERED
SPECIES OF WILD FAUNA AND FLORA: CITES

2.1 Introduction

This chapter examines the Convention on International Trade in Endangered Species of Wild
Fauna and Flora (CITES) with a view to assessing its efficacy. Special attention is given to
the objective, scope and mechanisms the Convention adopts in seeking to achie\l/e its
objective. An analysis of the strengths and weaknesses of CITES forms an integral part of the

assessment.

2.1.1 CITES and World Trade Organization (WTO)

CITES, in regulating international trade, is both an environmental and international trade
convention. Thus CITES has to reconcile conflicting interests that exist between trade rules
under the World Trade Organization (WTO)*® and the environment. The WTO (a legal entity
vested with the functions among others of overseeing the implementation, administration of
the multilateral trade agreéments which are binding on its members),’ came into existence in
1995 as a successor of General Agreements on Tariffs and Trade (GATT).” It has 153 |
membérs including Tanzania and South Africa as well as developed countries such as Japan, '

China, USA and the European Community.’ 8

A members of both CITES and WTO, the selected countries are placed in a delicate
position of complying with two different oBligations under the Convention and trade rules
under WTO. Although CITES regulates international trade, it is an environmental law
convention. Environmentalists argue that trade regulations and policy may be an impediment
in implementing environmental agreement such as CITES.*® The rules of the multilateral

trading system frustrate attempts to protect the environment beyond a national jurisdiction;

%5 Marrakesh Agreement establishing the WTO.

:g Patricia Birnie et al International Law and the Environment 3™ Ed (2009) at 756.
- " Ibid '
%8 See http://www.wto.org [accessed 1/2/2910].

% Bimnie et al (note 56) at 754.
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they bar states from enacting strict domestic legislation that sets envirbnmental standards on
products such as labeling, packing and recycling.6° WTO also encounters challenges on how
to accommodate Multilateral Environmental Agreements (MEAs) such as CITES which

impose punitive trade restrictions on non-complying Parties.!

However, trade rules are required to take into account environmental consideraﬁoné.
It is for this and other reasons that the WTO © requires that ‘[t]he expansion-of production
and trade must allow for the optimal use of the worlds’ resources in accordance with the
~ objective of sustainable development, seeking both to protect and preserve the environment
* % This seeks to ensure that trade rules do not compromise environmental standards. In this
respect both CITES and WTO are concerned with trade and environment but with different
approaches and goals. However, how the Parties to CITES and WTO reconcile their
obligation under the Convention and the Organisation, remain to be a challenge that requires

a separate discussion falling out of the scope of this study.

2.2  Background information

Neither man’s exploitation of wildlife nor international trade are recent phenornena.64 Huxley
argues that although exploitation caused decline, no serious consequences were felt.%° The
huge expansion of human population and modern system of transport and communication,
have led to increased awareness and increase international trade.® By 1991 intemaﬁonal
efforts to regulate wildlife trade resulted in the adoption of the Fur Seals Convention which
sought to address the problem of over-exploitation of the fur seals of the Probilof Islands.5 It
has been observed that, such efforts were either illusory or, at best, rni.nima_lly stopgap

measures.*® Consequently, international trade in endangered species continued unabated.

A strong case for regulating wildlife trade is founded on an increased environmental.

awareness and scientific sophistication. ‘Public opinion continues to support the historically

% Ibid.
! Tbid at 766.
621994,
83 Preamble to Marakesh Agreement.
% Huxley (note 14) at 4.
% Ibid.
% Ibid.
% Ibid at 5. : :
68 Alan Schonfeld International Trade in wildlife: how effective is the endangered species treaty?’ (1985)
15California West Int’l L J 111.
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offered contention that, aesthetic, ethical and cultural arguments alone justify efforts to

_ proteét the earth’s wildlife.”® Scientists have demonétrated that there is a relationship
between the planet’s ecological stability and the high diversity of species. The commercial
enterprises have also realised that generic resources of species serve many purposes which
bring various benefits to society, such as modemised agriculture (for example, new food
types, genetically modified foods, etc.,) and modernised medicine and pharmaceutic’:als.70 ‘
These considerations, among others, prompted several nations to adopt measures including
enacting legislation to protect species.71 For example, The United State (U.S.) Congress

passed legislation to protect species including the Endangeredk Species Act 1966. &

However, a species-based regime introduced in the 1900s and domestic measures
enacted in this century were not sufficiently satisfactory to regulafe over- exploitative
international trade, hence the need for international measures. Schonfeld argues that
economic and conservation oriented-states were to address this common problem, though
with different motives.” This is mainly because over-exploitation of species had, and still

has, a negative impact on species both from trade and preservation perspective.

2.2.1 Negotiations prior to the adoption of CITES

By the 1950s the escalating international trade in live animals and their products worried
conservationists.” In 1963 at its General Assembly held in Nairobi, the International Union
for the Conservation of Nature (JUCN) called for an international convention to addréss the
issue.” In 1969 the TUCN made recommendations whiéh were adopted by the United Nations
(UN) Conference on the Human Environment at Stockholm in 1972. Recommendation 99 of
the Stockholm Action Plan called for a ‘plenipotenﬁary to be convened to adopt convention

on export, import, and transit of certain species of wild animal and wild plants’._76 This was

% Ibid.
- " bid.
" Ibid.
7 Ibid.
7 Ibid.
7 Ibid at 6.
7 Ibid.
6 Reeve (note 5) at 27 -28.See also Philip Sands Principles of international environmental law 2ed (2003) at
506.
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necessary as negotiations on CITES were not completed in time and therefore CITES was not

adopted at the Stockholm Conference.”’

‘The initiatives culminated on 3 March 1973 where a conference of 80
plenipotentiaries was held in Washington DC.”® A proposal was put forward by Kenya during
negotiations that each range state should be given a right to determine its o§vn list of tradable
species. This proposal was objected to by other developing countries and the final document
based on the IUCN proposal, provides for the global listing of threatened species to be drawn
up and updated on the advice by an international expert committee.”” Thus CITES was

adopted on 3 March 1973 and came into force on 1 July 1975.

2.3 The Convention on International Trade in Endangered Species of Wild Fauna
and Flora (CITES)

The Convention regulates international trade in species, both animals and plants, threatened
with extinction.®® The Convention recognises that ‘...wild fauna and flora are an irreplaceable
part of the natural systems of the earth which must be protected for this and generation to
come’.?' This has been cemented by literature produced by the CITES Secretariat to the
effect that ‘the primary objective of CITES is to ensure the international cooperation of the
parties to prevent the international trade in specimens of wild animals and plants from

threatening their survival’.*?

2.3.1 Objectives and scope

The Convention seeks to save wildlife and plant from extinction by regulating and restricting

international trade in them.®® The Convention has the power to ban any international trade in

7 Reeve (note 5) at 28.
”® Tbid.
” Thid.
% David Ong “The Convention on International Trade in Endangered Species (CITES, 1973): implications of
recent developments in international and EC environmental law’ (1998) 10 (2) Journal of Environmental Law at
292.
8! preamble to CITES.
2Reeve(note 5) at 28 .
% Jon Hutton and Barnabas Dickson (eds) Endangered species threatened Convention : the past, present and
Sfuture of CITES (2000) at xv. '
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species that are threatened with extinction. Thus in regulating trade, CITES ensures that
trade does not in itself threaten the survival of wild species. With a current membership of

175 states, the Convention is among the most highly accepted instruments internationally.*

Article I of CITES define species as ‘any species, subspecies or geographicalily
separated population thereof.” This definition appears to be vague, and in a real sense is that it
is only a description and not definition within the proper meaning of the word ‘definition’. 8
Further, the definition does not take into account the fact that species may be populous in dne

country but near extinction in another.3

Article I goes further to define ‘specimen’:

(b) ‘Specimen’ means:
(i) any animal or plant whether alive or dead

(i1) in the case of animal: for species included in appendix I and II, any readily recognizable
part of derivative thereof; and any species included in appendix III, any readily recognizable
part of derivative thereof specified in appendix II in relation to the species; and

(iii) in the case of plant: for species included in appendix I and II, any readily recognizable
part of derivative thereof; and for species included in appendix III, any readily recognizable
part of derivative thereof specified in appendix III in relation to the species....

The use of phrase ‘readily recognizable’ may also create a problem. The fact that the phrase
is not independently defined means that the trade in certain parts of a derivative is regulated
by some parties to CITES while it is not regulated by others.®” Moreover, it is relatively
impossible even for trained zbologists or botanists to identify live specimens, let alone its

parts and derivatives.®

2.3.2 Governing principles

CITES regulates international trade in endangered species by employing a permit system.89

This system is administered by the Management and the Scientific Authority (MA and SA),

¥ www.cites.org [accessed 20/08/2009].

8 According Angus Stevenson (ed) Oxford English Dictionary 6" ed 1 (2007). ‘Definition’ means: ‘a premse
statement of the nature, properties, scope or essential qualities of a thing; an explanation of a concept’.
8 Karl Jonathan Liwo ¢ Note, The continuing significance of the Convention on International Trade in
endangered species of wild fauna and flora during the 1990s.(1991) Suffolk Transnat’l L.J 124at 125.
87 Elizabeth M McOmber ‘Problems in the enforcement of the Convention in International Trade in Endangered
Spec1es (2002) 27 Brooklyn Journal of International Environmental Law 673 at 691.
% Schonfeld(note 68) at 141.
% Ong (note 80).
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designated by a state party90 (see s. 2.3.3.3) Species are categorised and grouped into three

appendices.

Appendix [ lists species which are threatened with extinction, and trade on them is
subject to strict regulation except in few circ1_1mstances.91 Such regulations include non-

detrimental and other findings made by a SA in the state of export.92

A party may trade in an appendix I species after satisfying several conditions, for
example the import permit must be val_id,93 the export must not be detrimental to the survival
of the species; the species must not have been obtained in contravention of the exporting
- country’s wildlife protection laws and the living specimens must be transported in such a way
as to minimise the risk of injury, damage to health or cruel treatment.”* The legal institution
in domestic law, MA and SA, has a role to play in enforcing the provisions of the

Convention, particularly in ensuring that conditions for issuing permit are met.

The importing state will grant an import permit after it has been advised by its SA that
conditions under article III, including that the specimen may not be used for commercial
purposes, > have been complied with. Trade in species in this category require prior issue
and presentation of an export and import permit issued after the fulfilment of conditions in

article I11.°® Prior permit is also required in case of re-eXport.

Appendix II includes species which, though not now threatened, may become so if
trade in them is not strictly regulated.”’ Appendix II also includes species which are similar in
appearance.”® The permit requirement for species in this category is similar to those in

appendix I, except that import permit is not required for species in this category.”

% Article IX 1 (a) (b).
%! Article II(1) CITES.
%2 Scientific Authority designated in terms of art IX of CITES. In case of art III (3) (c) determination is made by
SA or MA of the importing state.
% CITES art I1I (2) (d).
% CITES art TI(2) (a) —(c).
% Article I1I(3) (c).
% CITES art 111 see also Birnie et al (note 56).
77 Article 11 (2) (a).
% Article II (2) (b). See also Ong (note 80)at 292.
% Article IV see also Shennie Patel ‘The Convention on Internatlonal Trade in Endangered Species:
enforcement and the last UNICORN’ (1995-1996) 189 Hous. J.Int’l. L at 157.
18



Appendix III includes species that a party identifies as being subject to regulati'o‘n in
its jurisdiction for purpose of preventing or restricting exploitation and as well for the need of
cooperation of other parties.'® The trade in species in this category requires an export permit

"9 The appendix and permit system complement each other in regulating international

only.
trade under CITES. This is mainly because restrictions on trade reflects the status of species
listed under CITES appendices, whereby strict regulation is placed on species in appendix I

and II.

2.3.3 Administration and workings

Administrative bodies under CITES are: the Conference of the Parties (CoPs), the Secretariat,
‘the MA and SA of each country, the Executive Standing Committee and two functional or
technical committees, namely, the animals and the plants committee. Whlle the CoPs and
Secretariat are prov1ded for under the Convention, the other committees have been

192 A]] these institutions, including those at

established by resolution of the CoPs.
international level, such as CoPs, and at national level, such as MA and SA, work together to

ensure that the objectives of the Convention are realised.

2.3.3.1 Conference of the Parties (CoPs)

The CoPs is the highest decision-making body entrusted with the powers to amend and
foresee the implementation of the Convention through recommendations and resolutions.'%®
These recommendations and resolutions are ‘criteria and standards’ that operate as guidelines
to the parties and Secretariat administrative duties in implementing the Convention.'® The
powers of the CoPs make it capeble of transforming CITES into an even more viable -

Convention.

190 Article IT (II1).

190 CITES art V.(3).

192 Conf 11.1(Rev CoP 14). See also Christine Fuchs ‘Convention on International Trade in Endangered Species

of Wild Fauna and Flora (CITES): conservation efforts undermine legality principle’ (2008) 09 (11) German

Law Journal 1565.

19 Article XI.

1%4 Schonfeld (note 68). :
, 19.



The CoPs is convened every two years unless the Parties decide otherwise.'®® The |
latest (fourteenth) CoPs was held in the Hague, Netherlands in June 2007.The fifteenth CoPs
is scheduled to meet in Doha (Qatar) in March 2010. An extra-ordinary meeting may be held
at the request of at least one-third of the Parties.'” The short interval of two years gives the
CoPs an early opportunity to review progress on international trade and take appropriate steps
as the need arises. Despite the crucial role they play in the workings of the treaty, CoPs’ |

resolutions are not binding.

2.3.3.2 Secretariat

The Secretariat is established under article XII of the Convention. It is administered by
United Nations Environmental Programme (UNEP) and is located iﬁ Geneva, Switzerland.'"’
The Secretariat is headed by a Secrefary-General, whose tenure of office is subject to the
agreement of the parties.'® The Secretariat is charged with the functions listed under article
XII, which include: playing an advisory, coordinating and servicing role in the working of the
Convention; assisting with communication and monitoring the implementation; arranging and
service meetings of the Parties and of permanent committees, providing assistance in the field

of legislation and enforcement and preparing annual reports.'*

2.3.3.3 Management and Scientific Authorities

Parties are required to designate the MA and SA. "% The function of the MA is the granting or
denying of CITES permits, while the SA provides advice on the trade in species listed in
appendix I and I1. Trading permits are the basic control mechanisms that are used under the
Convention to regulate international trade. These permits operate like passports.''' Permits
are to be presented at customs control before the entrance or exit of a species into or from a

party state.''” Thus the regulation of international trade at domestic level is vested in the two

195 Article X1 .

1 Article XI (1) and (2).

197 http://. www.cites.org [accessed 30/07/2009].

1% Mormne A. du Plessis‘CITES and the causes of extinction’ in Jon Hutton and Barnabas Dickson Endangered
species threatened Convention: the past present and future of CITES(2002) 13 at 16.

Y99 http:// - www.cites.org [accessed 30/07/2009].

10 Article IX .

1 Res Conf 12. 3 (CoPs 14).See also Wijnestekers Willem (2003) 3"ed The evolution of CITES at 107 .

12 Schonfeld (note 68). .
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institutions that work together in order to verify and satisfy various conditions before issuing

permit: MA and SA.

The general requirements to be determined in granting or denying a permit are laid
down under article III and IV. These include non-detrimental findings by the SA. Specific
requirement vary according to the relevant appendix.''? For example, trading species in
appendix I is more restricted, as species in this category are threatened with extinction and

therefore requires strict regulation.

2.3.3.4 Standing Committee

The Standing Committee came into being as a predecessor of the Steering Committee
established at CoPs Iin 1976. It is vested with the function of coordinating a special session
of the CoPs and assist in organising second CoPs.'"* In 1979, on the Secretariat’s
recommendation, the Steering Committee was re-established by resolution as the Executive
Standing Committee.'"” Its functions are related to general policy and general operational
directions as well as overseeing the operation of the Convention between meetings of the -
CoPs."'® These include providing guidance and advice to the Secretariat, overseeing the
Secretariat’s budget and other finance-related matters, and performing any other related

functions that are entrusted to it by the CoPs'"’

The election of members of the Standing Committee is done by the CoPs. This

currently comprises fifteen regional party representatives, plus Switzerland, the depositary

118 119

government, — and the previous and the next host country.” ~ These, with the number of

regional representatives in brackets, are Africa (4), Asia(3) Central and South America and
the Caribbean (3),Europe(3), North America(1) Oceania(1) and Switzerland the depositary .

government, the Netherlands (previous host country) and Qatar, the next host country.(1). 120

U3 Du Plessis (note 108) at 16.
'* Reeve (note 5) at 47.
'3 Ibid.
"6 Conf 11.1(Rev.CoPs14) annex 1 (a).
"7 Ibid annex 1 (b) —(d).
"% Ibid annex 1 (a) (i) (B).
9 1bid annex 1 (a) (i) (C).
120 hitp.//www cites.org/eng/com/SC/member.shtml [accessed on 19/11/2009].
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Africa, the region with the most parties has four representatives.'?! The current
African members are Kenya, Zambia, Ghana and the Democratic Republic of the Congo.'”
This seems to reflect the geographical distribution of the Africa Region elephant range states

covering, East, Southern, West and Central Africa.

- 2.3.3.5 Technical committees

There are two technical committees under the Convention: the Animal and the Plant
Committee.'”® The members of the two Committees are chosen by regions. North America
and Oceania each elect one member and the remaining four regions each elect two

124 The functions of the committees are: to provide advise and guidance to all other

members.
bodies, including any proposal to amend the appendices;'?® cooperate with the Secretariat to
assist the SA;'?® review and assess the species that are significantly affected by trade;'?”
review species included in the appendices and perform any other functions assigned to them
by the CoPs or the Standing Committee.'28 These Committees are relevant in dealing withl
technical matters relating to animal and plant species and therefore their composition must

reflect expertise in their respective field.

24 Obligation of the Parties

The parties shall take appropriate measures to enforce the provisions of CITES and prohibit
trade in violation of the Convention.'” These measures include penalising illegal trade,
confiscating species obtained or traded in contravention of CITES,"*® and also provide for
internal arrangements regarding re-imbursement for expenses incurred as a result of
confiscation of species traded in violation of CITES, 3! In order to achieve the

implementation of their obligations, Parties may adopt stricter domestic measures relating to

2! Conf 11.1 (Rev COP 14) annex 1 (a) (i) (A). ‘

122 hitp://www.cites.org/common/com/SC/58/SC58_Participants [accessed on 14/08/2009]
1B http://www.cites.org/eng/com/SC/index.shtml [accessed 19/11/2009].
124 Fuchs (note 102).

'3 Conf11.1 (Rev CoP 14) annex 2 (a).

126 Conf 11.1 (Rev CoP 14) annex 2(d).

127 Conf 11.1 (Rev CoP 14) annex 2(f) (g) see also Fuchs (note 102).

128 Conf 11.1 (Rev CoP 14) annex 2(h) (i) (j) respectively.

129 Article VIII.

130 Article VIII (1) (a) (b).

B! Article VIII(2).
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trade, tracking and possession, restricting or prohibiting trade on species listed in appendices
I, 11 and I11."*2 Arguably, the success of the regulation of international trade is dependent
upon effective domestic measures. This is achievable, especially since Parties retain their

sovereignty to adopt higher thresholds than those provided for by the Convention. 133

Parties are also required to designate MA and SA respo}lsible for issuing of import

134 Any changes relating to designation or authorisation are to be

and export permits.
communicated to the Secretariat.'>® This seeks to ensure that the Secretariat keeps informed

on the MA and SA of each Party.

Further, Parties are required to maintain records of trade in specimen of species and to
transmit periodic report to the Secretariat on implementation of CITES."*® The annual report
on legislative, administrative and regulatory measures taken by a state to enforce provisions
of CITES should be made available to the public provided such requirement is not in
contravention of the law of the state concerned."*” These comprehensive requirement for the
implementation of CITES ensures not only compliance with the obligation under the treafy,

but also with the international obligation as stipulated under the Vienna Convention." 8

In order to achieve domestic implementation, the fourteenth CoPs adopted a guide to
CITES compliance procedures which requires the Parﬁes among other things, to designate
relevant MAs and SAs,"*® permit trade in CITES listed specimens only to the extent
consistent with the procedure laid down in the convention, '* take appropriate domestic
measures to enforce the provisions of the Convention and prohibit trade in violation thereof,
'*! maintain records and submit periodic reports;'*?and respond as soon as possible to
communications of Secretariat related to information that a species included in appendix I or

Il is being adversely affected by trade.'*’

132 Article XIV (1) (a) (b).
133 CITES article XIV (1) (a)
1 Article IX.
135 Article IX (3).
136 Article VIII(6) and (7).
137 Article VIII (8).
¥ Vienna Convention (note53) article26.
1% Res Conf 14.3 as required under article IX (Conf.14.3)).
10 Article IILIV ,V VI, VII ,and XV.
! Article VIII para 1.
12 Article VIII para7 and 8.
143 Article XTI1.
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~ The guidelines which are not binding and are implemented in a non-adversarial
manner require the Secretariat to assist parties on implelﬁentation of these guidelines.'** The
CoPs and the Standing Committee are also vested with tasks to monitor compliance.'*’ Thus,
these guidelines are intended to be applied by states as ‘a self assessment package’ and
minimum standards in their implvementation of CITES. Arguably, domestic legislation falling

short of the threshold of these guidelines is to be considered inadequate.

2.5  Relationship with other treaties and organizations

CITES is not ‘a standalone’ Convention. It is closely related to other Conventions relating to
either conservation or regulation of international trade on other species. In respect of
conservation CITES is related to the Convention on Wetlands of International Importance

146 and the Convention Concerning the Protection

Especially as Waterfow] Habitat (Ramsar)
of tﬁe World Cultural and Natural Heritage,'*” which seeks to protect natural and cultural
heritage.'*® Others are the Convention on the Conservation of Migratory Species of Wild
Animalvs149 and the Convention on Biological Diversity (CBD)."* 1t cooperates with the
Commission for the Conservation of Antarctic Marine Living Resources (éCAMLR)
regarding trade in toothfish. '*! These Conventions, though, are not related to trade
regulations; they deal with protection and conservation of species that are subject to CITES

regulation through international trade.

CITES also works closely with various organisations such as WTO (discussed at
2.1.1) , the specialist group of International Union for Conservation of Nature (IUCN),
United Nations Environmental Program (UNEP) and Trade Records Analysis of Fauna and
Flora in Commerce (TRAFFIC) . Other non-governmental organisations may be contracted

by secretariat for special tasks.'>?

' Conf 14.3.

"3 Ibid. ,

* 6Adopted 1971 in force 21/12/1975.The Convention recognises that a wetland is a regulator of water regimes
and habitat and support of flora and fauna.

'“Tpdopted 1972 entered in force17/12/1975.

48 preamble to the Convention.

1 Adopted 1979 entered in force 01/11/1983.The Convention recognises the relevance of international
cooperation in protecting species that migrate across or outside national jurisdiction boundaries.

130 Adopted 1992 entered into force 29/12/1993.

131 Agreed in CoPs 12 Res 12.4 Santiago ,Chile, 2002..

152 Reeve (note 3).
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2.6 Weaknesses of CITES

CITES is considered to be the most viable instrument in regulation of international trade, yet
is one of the most controversial conventions.'>> These controversies relate to interpretation
and the assumptions in which CITES operates, particularly as to whether it is a conservation
treaty or trade regulation, or'both.154 At successive meetings Parties have strongly debated
and are sharply divided over the basic assumption of the treaty, particularly when it comes to
the AE. Indeed thé elepha;lt has consumed a huge amount of CITES time and resources.'>
The problerh is exacerbated by weaknesses textual loopholes of the Convention such as

exemptions, trading with non-Parties and varying Parties’ interests.

2.6.1 Scope

It has been argued that the CITES objectives is narrow in a way that it intends to control
excessive commercial exploitation, thus its scope and potential effectiveness asa
conservation tool is very limited. '*® However, CITES was intended to regulate international
trade in species threatened with extinction and those which are likely to become extinct and
not vfunction as a conservation instrument. The limitation of its scope may be that in order for
a species to acquire protection under CITES it must be or likely to be threatened with

extinction.

2.6.2 CITES listing criteria

The CITES appendices are the key tools and mechanisms used by the Convention to.regulate

and control international trade. Various criteria have been used to achieve its objectives. In

relation to the elephant, the Convention applies both the Berne'*’ and Fort Lauderdale’*®

'*Hutton and Dickson (note 83).
13 Ibid at xv.
1557bid.
1% Sas-Rolfes (note 38) at 69.
157 Adopted at Berne, Switzerland, by the 1 CoP in 1976; Nov.2002 CoP 12, Namibia, Botswana and
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Criteria (discussed at 2.6.2.1 and 2.6.2.2). The management quota system (MQS) has also

been used.

Partieé to CITES are the ones who makes proposal for listing and delisting, add or
remove of species. Decisions tb list or delist are reached at the Conference of the parties
(CoPs) and passed by.two-thirds rnajorityvof the parties present at voting.159 CoPs has
adopted various criteria for listing species in either appendix. These include the Beme
Criteria (1976) and Fort Lauderdale Criteria (1994). With regard to the AE, these criteria
have been adopted following hot debates in the CoPs. While in general termé one may be
persuaded to believe that states are driven by common interest, namely to regulate
international trade in endangered species, the truth may be different. In most cases, states
pursue individual interest backed up with economic or political needs of individual states as

reflected in the listing and delisting criteria discussed below.

2.6.2.1 The Berne Criteria

The Convention does not contain criteria to be used in listing species. The Berne Criteria,
also referred to as the ‘biological criteria’, were established at the first CoPs in 197616
Parties agreed that the listing decisions were to take into account biological and trade status
of species, namely: the biological evidence suggested that éurrently the species was
threatened with extinction, taking into account its population size and geographical rang.e.161
The biological evidence had to satisfy the test or lead to an irreversible presumption that the
species was threatened with extinction for appendix I species, and might become threatened

with extinction for appendix II species, in conformity with the fundamental principles of the

convention.

When biological data indicated a serious threat to the species only a probability of
trade was required. Cohversely, when trade was known to occur, information on the
biological status need not be complete for appendix I species. 12 For appendix.II specieé, it

has been argued that there had to stronger evidence of trade than that required for the

South Africa allowed trading in ivory stockpiles in quotas. Zambia and Zimbabwe'’s proposals rejected.
www.wwif.org.uk/filelibrary/pdf/africanelephant [accessed 16/10/2009].

18 Established at Fort Lauderdale, Florida by the 9" CoP, in 1994.

1% Article XV (1) (b).

1% Resolution Conf 1.1.

'! Note 46 Harvard L.R. at 1775.

%2 Ibid.
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appendix I listing. Trade had to be either underway or likely to occur and had to be in such a

volume as to constitute a potential threat to the survival of the species.'®

Although the Berne Criteria gave guidelines which hitherto did not exist, they were
not readily accepted by the conservation community for sustainable use proponents. They
interpreted it as a means of making it ‘virtually impossible’ to transfer species from appendix

I to appendix IL'**

The criteria were viewed as targeting the developing range states which
had large stocks of elephants alréady listed in appendix I, yet the endangered species such as
the Atlantic bluefin tuna and Brazilian Mahogany remained in appendix 11.'% Their afgument
was valid to the extent that the initial listing was not based on any specified or known criteria.
The requirement to use the Berne Criteria to downlist appendix I species was not tenable as
some species which did not qualify for appendix I listing could not be down-listed to
appendix II. It was largely felt that the Berne Criteria were politically instigated since they
frustrated rather than furthered the objectives and principles of the Convention. At the fifth

d'%.that the conditions

CoPs held in Buenos Aires in 1985, Parties acknowledged and agree
under the Berne Criteria were difficult to fulfil.'®’ This gave rise to the need for more

scientific criteria.

In 1989 meeting in Lausanne, Switzerland, the question of whether or not to place the
African elephant in appendix I was hotly debated.'*® Many concerns were raised that the
trade in elephant products will lead to the extinction of population. In pfoposing the trade
ban, Kenya, Gambia and Somalia submitted that upWards of 100,000 elephants were killed in
Africa each year. ‘Kenya and Uganda had lost 85 percent of their native elephant population
between 1973 and 1987. The Sudan, with a 30 percent annual decline, and Tanzania (16 per
cent decline per year), also experienced major deficits in their elephant populations.’'®® The
Southern African countries of Zimbabwe, Botswana and South Africa, wanted to maintain the

legal trade in elephant products in countries with ﬂourishiné elephant populations and which

63 Ibid.
'6 Ibid at 1776.
6% Ibid.
' Res 5.21.
67 Henriette Kievit ‘Conservation of the Nile crocodile: has CITES helped or hindered?’ In Hutton and Dickson
(eds) Endangered species threatened Convention: the past, present and future of CITES (2002) 88 at 95. '
18 American University ‘TED case studies: Elephant Ivory Trade ban’ available at
Rst;tp #fwww] .american.edu/ted/elephant.htm [accessed on 16/11/2009].
Ibid.
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manage them sustainably.'®They would use the funds from ivory sales for wildlife
management. This approach was supported by several Hong Kong business syndicates

involved in the ivory and rhino horn trade.'™

The appendix I lfsting was accepted by the majority of the Parties, and the total ban
on the ivory trade came into effect on 18 January, 1990. Zimbabwe, South Africa, Botswana,
Zambia and Malawi voted against the resolution on the ban, and with Hong Kong (the major

ivory importer) expressed formal ‘reservations’ to it.'”

In 1992 at the eighth CoPs in Kyoto Japan, Parties decided that the Bemne Criteria
were no longer satisfactory hence it was decided to amend the Criteria for listing and
delisting species in appendix I and II.VAt the eighth CoPs the division among the Parties was
conspicuous. Zimbabwe, Botswana, Zambia and Malawi under the, Southern African Centre
for Ivory Marketing (SACIM) submitted a joint proposal to downlist their elephant herds to
appendix IL.'” This proposal was objected by other states and consequently withdrawn by
SACIM countries. They further stated ambiguously that southern Africa would leave CITES
‘if no attempts were made to accommodate their conservation policies’.'” These are policies
based on sustainable use. However the threat to leave CITES was not effective as the ban was
maintained.'” The Kyoto conference was notable for the extent to which politics outweighed

science. Many observers felt that more scientific criteria were required to remove politics.'”®

Interestingly, SACIM countries decided to abandon their threat to withdraw and
alternatively they brought influence to bear on changes in the interpretation and
implementation of CITES in order to accommodate Southern Africa’s proposed managemenf

177

approaches. " With the support of other developing countries around the world, SACIM

achieved to secure an agreed approach towards the move into sustainable use.'’

7% Toid.
7! Thid.
'72 Mofson (note 47).
'3 Ibid. A A
1" Mafaniso Hara International trade from the African elephant: issues surrounding the CITES ban and
‘lS;IQIC WM’s chances of overturning it (1997) Centre for Southern African Studies, University of Western Cape.
Toid. :
'’ Note 46 Harvard L.R.
"7 Hara (note 174).
78 Ibid.
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2.6.2.2 Fort Lau'derﬂale Criteria

The 1994 CoPs adopted new criteria also referred to as ‘the scientific’ criteria. This changed
the Berne Criteria in four main ways. It provided specific quantitative guidelines for placing
species in each appendix; emphasised biological rather than trade considerations; provided
for down listing of appendix I species that failed to meet the new quantitative criteria and it
allowed split listing."”® Under the Fort Lauderdale Criteria (FLC), a species qualiﬁed to be
listed in appendiX I on fulfilment of two conditions. These were that species is, or may be,
affected by trade, and meets one of the four broad biological criteria; namely; the wild
population is small, the population has a restricted aréa of distribution, the population 1s
declining and the species was to satisfy one of the previous criteria within the next five

years.'*°

The FLC required that range states were consulted and that details of management,
monitoring and conservation programmes be taken into account before liétihg 1S
considered.'®" Consultation with the range state was initially Zimbabwe’s proposal at the
Kyoto Conference entitled ‘Kyoto Criteria’, though it was not accepted. It has been argued
that the FLC scientific data enabled the Parties to sit together and discuss, and that way made

the CoPs more productive and minimised reservations. 182

In 1997, the Southern Africa states of Zimbabwe, Botswana and Namibia were
conditionally allowed to downlist their stocks of the elephant to appendix 112, presumably,
using the FL.C. Apparently, the FL.C quelled the political crisis that had threatened the B;eak-
up of the Convention from 1989 when the elephant was listed in appendix I and efforts to
down-list it to appendix II failed. Many observers contend that the new criteria made it more
difficult to list species in appendix I and easier to down-list them from dppendix I, which is of -
benefit to pfo-trade countries. '**The panel of experts advised that .the elephant population in |

Namibia, Zimbabwe and Botswana no longer met the new objective criteria in appendix I,

1% Note 46 Harvard L.R at 1780.
18 Thid at 1781.
1 Mofson (note 47) at 116.
182 Note 46 Harvard L.R at 1785.
183 Ibid.
1% Mofson (note 47) at 116.
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hence they should be moved to appendix 11.'% The Parties agreed to transfer population from
these countries to appendix II for the purposes of the export of hunting trophies for non-
commercial purpose; export of live animals to appropriate and acceptable destinations
(Namibia for non-commercial purpose only); export of hides (Zimbabwe only) and the export
of leather goods and ivory carving for non-commercial purposes only (Zimbabwe only)lA86
Despite providing clear listing criteria which exclude political influence to a great
extent, the criteria still left much to be desired. To a large extent this decision reflects that
regarding sustainable use in conservation which was led ny Zimbabwe and other SACIM
countries. The objective listing criteria, nevertheless, seem to give control to Southern
African states where the source of many species is. The criteria, however, are still

questionable as to their objectivity.

The political and economic needs of individual states are still influential in the listing
and delisting of species. That a decision to list and delist a species on appendix I or list a
species from appendix I and II is put to the vote at the biennial meetings of the parties, gives
room for subjective consideration as some parties may affiliate with others either on
economic or political ground‘s.187 The influence of Zimbabwe, for instance, in stressing
sustainable use at the eighth and ninth CoPs resulted in the down listing of the elephants in
Southefn Africa from appendix I to I, therefore allowing trade in African elephant from the
four countries. As one of Zimbabwe’s government ofﬁcials observed ‘{we ha.ve discovered
that it is] bettef to work on CITES from within. It doesn’t end with elephant: once ybu are an
outsider you have no input or involvement’.'® Arguably, states have:realised that the better
approach is lobbying within the CoPs rather than other approaches such as eritering a

reservation or being a non-Party.

Sustainable use has been an approach favourable to Southern Africa states, yet
Eastern Africa states have affiliated themselves with the conservation approach. For example,
at the eleventh CoPs in 2000 Zimbabwe, Zambia and Namibia submitted a proposal to retain

their elephént population in appendix II and sought approval for the sale of stockpiled ‘legal’

185 Shawn Dansky ‘The CITES “objective” listing criteria: are they “objective” enough to protect the African
Elephant?’(1998-1999) Tul.L.Rev 961 at 972.
186 1..-

Ibid.
%7 Ibid.
188 Mofson (note 47) at 114. :
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ivory.'® While South Africa supported this proposal, Kenya continued its strong opposition
to any approval of an international ivory trade.'®® Kenya’s argument was based on elephant '
| protection for tourism, South Africa wanted the sale of ivory to be satnctioned, and strongly
insisted that it was not prepared to accept a trade ban because of those states that have failed
.to manage their elephant population as it (South Africa) has one of the best elephant
management programmes on the continent.mSeemingly the argument'was based on
conservation versus sustainable use. Thus controversies within CITES is not only along

north/south divide but as well among AE range states.

In 2002 at the twelfth CoPs in Santiago, Chile, Namibia, Botswana, and South Afriea
were allowed to conduct a further one-off sale of their ivory stockpile.'* In 2004, the
thirteenth CoPs allowed South Africa to trade in hide and leather goods without restriction to
commercial purposes; this permission was granted mainly due to the minimum chances of
any negative effect on elephant conservation.'*> The CoPs also approved decision 13.26,

which establishes an Action Plan for the control of trade in African elephant ivory.'®

The fourteenth CoPs followed with the establishment of an annual quota for tne sale
of raw ivory'® from elephant range states.'®® Trade in raw ivory requfres both an export and
an import permit.197 It was further agreed that no proposal should be submitted in relation to
the elephant ivory trade in the nine years from the fourteenth CoPs. Tanzanié,' proposes at the
next CoPs (the fifteenth) to downlist its population from appendix I to II for the exclusive
purposes of hunting trophies for non-commercial purposes. It further proposes trade in
registered raw ivory at a one-off sale of 89,848.74 kg from registered government-owned

stock_s,' originating in Tanzania, to tréding partners already designated by the Standing

'% Mario Del Baglivo ‘CITES at crossroads: new ivory sales and sleeping giants’ (2002-2003)14 Fordham
Envt’l L. J279 at 280-281.
' jyoseph Berger ‘The African elephant: human economics and international law: bridging a great rift for East
?;}d Southern Africa’ (2000-2001)13 Geo.Int’l .L. Rev at 430.

Ibid.
192 Ihid; see also Jan Glazewski ‘Environmental law’ Annual Survey of South African Law (2006) at 428.
193 TR AFFIC Report (note 12).
194 Thid.
195 Conf 10.10 (Rev CoP 14) defines raw ivory to include: ‘all whole elephant tusks polished or unpollshed and
in any form whatsoever, and all elephant ivory in cut pieces’
% Con 10.10 (Rev CoP 14).
197 Thid.
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198 Whether this proposal will be accepted in the next CoPs is the matter still to

Committee.
be seen. The propbsal, however, is strongly objected to by Kenya, Congo, Ghana, Liberia,
Mali and Sierra Leone. These states have raised cohcems to the effect that, ivory trade and '
the down listing of the African elephant should not be allowed for twenty years from the

fourteenth CoPs.'*

Zimbabwe intends to counter the objection raised by Kenya and other states to the
effect that, such proposal is against the agreement on a management strategy and the Action
Plan for the AE, as agreed at the last CoPs to which all AE range states are supposed to
adhere.®’ Zimbabwe’s bid seem to reflect its stand on the sustainable use of elephants.
However, any limitation on proposals by the Parties seem to conflict with the provisions of

art. XV of CITES, which allows any party to propose amendments to appendix I or 1.2

2.6.3 The quota system

There is no specific requirement under CITES to establish a quota to limit trade on listed

202

species.” Quotas were founded at the Fifth CoPs (Buenos Aires) upon the ideas of

management-based controls with consumer-based enforcement.?”> CoPs establishes quotas in
various circumstances. The quotas may be specified in the appendices, for example in case of
the AE, or in a resolution of CoPs (for example Conf 10.14 Rev CoPs 14).2** The quota
specified in the appendices are normally established when there are concerns to move

species from the appendix I to II, whereby annotation are specified to appendix I and II. 203

206

The CoPs has been providing guidance on criteria for amendment™ and use of annotation of

species in appendix I and 11.2%

'8 Fifteenth Meeting of the Conference of the Parties to be held in Doha (Qatar), March 2010.Document
available at http://www.cites.org/eng/cop/15/raw_props.shtml [accessed on 22/11/2009].(hereinafter CoPs
fifteenth document).

' Tbid. :

299 Moris Mutsambiwa- Zimbabwe’s Director General of Wildlife in conversation with Radio Voice of the
People(VOP) Harare 26 November 2009 available at http://www.radiovop.com [accessed 27/11/2009].

208 TRAFFIC Report (note 12). . A

292 http://www.cites.org/eng/resources/quotas/index.shtml [accessed 22/11/2009].

293 Swanson (note 41).

2 Tbid.

% Tbid.

206 Resolution Conf 9.24(Rev CoP 14) annex 4.

297 Resolution conf 11.21 Rev Cop 14.
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' Although MQS regulated trade in the African elephant between 1985 and 1987,2% it
has been rated as a failure and as much as three-quarters of the first Year’s legal quota trade in
1996 was believed to have been illegally poached.2°9 Some of the elephant range states
requested ivory quotas exceeding their corresponding elephant populations and others were
not signatories to the treaty.?'® Swanson attributes the failure to lack of external checks on
the discretion of the producer states. He contends that the determination of the quotas and
issuance of MQS permits was within the states unsupervised discretion. He further observes
that Burundi with only one elephant surprisingly became the largest exporter of ivory duriﬁg

the MQS period.*"!

There is no serious dispute that the MQS failed. However, the contention by Swanson
attributing the failure to lack of external supervision is not tenable. The failure goes to the
root of non-compliance with international treaties by states. This can only be explained in |
terms of the soverei gn powers states exercise within their own territories. Hence, the author’s
contention leaves unanswered the question as to by whom and how a sovereign state can be

supervised.

Cehf 9.21 (Rev CoPs 13) required that Parties wishing the CoPs to establish quota
system in appendix I species should submit their proposal to the Secretariat at least 150 days
before the meeting of the CoPs. The twelfth CoPs adopted a resolution for an amendment to
improve the quota system. It requires the submission of a quota to the Secretariat after a non-

detrimental decision has been taken by the country concerned.*'?

On account that the quota system is among the most effective tools for regulation of
trade, the CoPs invited parties to establish national export quota. In relation to AE CoPs
10.10 (Rev CoPs 14) requires elephant range states wishing the CoPs to establish Quota
system for sale of raw ivory as part of their management strategy to communicate to the
Secretariat for the next calendar year before 31 December. In 2007 the fourteenth CoPs
adopted a resolution providing for guidelines for implementation of MQS.2"?> These |

1.214

guidelines apply for MQS established at international or national level.” ™ However, as

208 Swanson (note 41) at 175.
209 Berger (note 190) at 423. .
20 1bid. '
2! Swanson (note 41) at 145.
-2 Res Conf 10.2 (Rev CoP 12) Doc 50.1 annex at 3
23 Res 14.7.
214 Res 12.3 (Rev CoP 14).
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indicated by the twelfth CoPs, MQS requires effective implementation and enforcement
without which loopholes for illegal trade are created.?'® Thus far, it not clear whether the
improvements proposed at CoPs twelve will achieve the regulation of trade using MQS

which had failed in the early 1980s.

2.6.4 Trading with non-Parties and reservations

The provisions allowing trading with non-parties under CITES is the rnoSt controversial
aspect of the Convention.?'® In some cases, illegal trade is facilitated by cooperation of non-
Parties.”!’ The problem is made more complicated by provisions nn reservation.?'® Thus
technically the number of non-Parties is not limited only to non-signatories since parties to
CITES may enter trade reservations and become a ‘non party’, free of CITES regulations on
specific species.?'® By the same token, reservations are subject to criticism in that they tend to

defeat the purpose for which the treaty was established.?*°

Reservations should be allowed, among other reasons, only if they are compatible

221 In most cases reservations are entered by the major importers A

with the object of the treaty.
of wildlife such as Japan and others.??? Regrettably, however, objections on reservation are
countered by those who favour ‘sustainable uéc’ of wild species. Sustainable use advocates
assert that, since the object of CITES is to control rather than do away with trade in
endangered species, by allowing reservations the treaty recognises the ‘legitimate’ trading in
wild species.””® Arguably, reservations, if properly used are useful for instance where Parties’

224 This, however, has not been the

economy depends largely upon trade on protected species.
case, and provisions on reservations have been misused.”? For instance, reservation by’

southern Africa states and major ivory. consumers such as China against the decision to uplift

213 Res Conf 10.2 (Rev CoP 12) Doc 50.1 annex at 3.
216 Schonfeld (note 68).
217 Toid.
2% CITES art XXIIL.
219 Schonfeld (note 68).
20 " Patel (note 99) at 190.

?! Vienna Convention(note 52) Article 19 ().
222 Saskia Young ‘Contemporary issues of the Convention on International Trade in Endangered Species of
Wild Fauna and Flora (CITES) and the debate over sustainable use’ 14 (2003) Colo. J. Inte’l. Envtl L. & Pol’y
167 at 178.
223 patel (note 99) 190. ‘ ‘
24 Gwyeth Stewart ‘Enforcement problems in the endangered species Convention: eeservations regarding the
reservation clauses’ (1981) 14 Cornell Intr’l L.J 429.
25 Ong (note 80).
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the AE at the seventh CoPs, were not well founded.??®

In addition, because there is no limit
on number of reservations a Party can make, this makes the Convention ineffective, -
especially when a Party enters too many reservations.??’ This is mainly because the reserving

Party is able to conduct unlimited trade in a certain species.??®

2.6.5 Exemptions

There are several exemptions for trade protection under CITES. In case one or more of these
exemptions apply, import or export permits are not required.229 First article VII provides that
if a species has been acquired ‘before the provisions of present treaty applied to that
specimen’ then there is no permit required. The provision is intended to allow stockholders to
trade stocks in existence before the treaty went into force. In essence, article VII exempts
traders from permit requirements if the species: were acquired before it was listed in one of
the appendices; >’ are personal or household effect;**'are animal specimens bred in
captivity;**?are non-commercial loans or exchanges between scientific estab‘lishments;233 or

are part of travelling circuses and exhibitions.?*

The CoPs has been attempting to define and give scope to these exemptions so that
they may not be misused. In any event, there is a possibility of misuse of the exemptions due
to the fact that it involves a chain of authority including MA and SA, as well as customs
officials in the process of issuing permits. In case of any event to block such a chain, such as

23 {llegal

corruption which exists in many countries including South Africa and Tanzania,
trade may be easy by means of these exemptions. The exemptions have also complicated the
domestic implementation of CITES (discussed at 2.6.5) However, these weaknesses should

not in any way suggest that CITES has no strengths.

22 Ibid.

227 pate] (note 99) at 167.

2 Thid.

29CITES art VII provides that the ‘provisions of Articles II1, IV and V shall not apply to the transit or
transhipment of specimens through or in the territory of a Party while the specimens remain in Customs control’
BOxrticle VII (2).

21 Article VII (3) and Res 13.7 (Rev CoP 14).

22 Article VII (4).

3 Article VII (6).

24 Article VII (7).

35 Transparency International 2009 Report indicates perceived level of public sector corruption to be 4.7 in
South Africa and 2.6 in Tanzania which is high compared for instance to Guinea and Burundi each having 1.8
Report available at http://www.transparency.org/policy research/surveys_indices/cpi/2009/cpi_2009_table
[accessed 30/11/2009]
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- 2.7 Strengths

CITES has been commended for its effectiveness in regulating the international trade in
endangered species.236 It is one of the Conventions that had been ratified by a large number
of states. Currently it has 175 members. CITES has lead to many states strengthening their
domestic legislation in wildlife conservation.”’ The main reason for its effectiveness is that.
‘[i]t has an elaborate but workable operational system in which a national export/import
permit system is combined with a national institutional system’.”*® These institutions are the
MA and SA (discussed at 2.3.3.3) established by Parties and responsible for issuing

import/export permits.

Further, CITES is one of the most viable and potentially workable international
treaties. It has a highly practical mechanism incorporating a structure designed to deal with a
complex international situation.”*® The trade permit system is an efficient mechanism towards

ensuring that states parties trade according to CITES regulations.**

Having examined the international regime, it is appropriate to examine the Africa
region approach in relation to the regulation of trade in endangered species of plants and

animals.
2.8  Africa region approach
The colonial regime on the African continent sought to protect African fauna and flora.

Various treaties includihg the London Convention for the Protection of Wild animals, Birds

and Fish in Africa®' (later replaced by the 1933 London Convention Relative to the

: 236Huxley (note 14) atat 11.
57 Martin R.B ‘CITES and the CBD’ in Hutton Jon and Dickson Barnabas (eds) Endangered species threatened
2C3'z(3)nvention: the past, present and future of CITES (2000) 29 at 30.
Ibid.
29 Schonfeld (note 68).
240 Schonfeld (note 68).
21 1 ondon 19 May 1900.
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Preservation of Flora and Fauna in their Natural State) *** were adopted.>** Both the treaties
used the system of annexes to list protected species and trade regulation as an instrument of

environmental protection.***

The AE was listed in class A as completely protected. Hunting
required special permission of the higher authority.** Additionally, prior permit by |
competent authority wés réquired before trading trophies.** In 1968, after most of the
African states had gained their independence from colonial regimes, they adopted the African
Convention on the Conservation of Nature and Natural Resources which replaced the 1933

Convention.

As the name suggests, this Convention was negotiated at the initiatives of
Organization of African Unity (OAU). It used a éystem of annexes to regulate trade. Class A
species (totally protected); and class B (may be hunted). However, it regulated trade on both
listed and unlisted species, in particular by making export of species in class A subject to

authorisation, and import and transit subject to presentation of the export authorisation.”*’

~ The 1968 Convention was replaced by the 2003 African Convention on the
Conservation of Nature and Natural Resources.”*® The treaty has very important features of
CITES in it which categorise species accordingto the protection required. The Convention
imposes obligations on the parties to designate a national authority to deal with matters
covered under the Convention.”* However, it lists the AE in class B which implies that less
protection is given to it. This is mainly because ,although species in class A and B are totally
protected, hunting is allowed by permission of higher authority in the case of class A and
competent authority in class B.ZSO_ This in inconsistent with CITES which lists the AE in

251

appendix I, subject to few exceptions. The treaty is not yet in force, ©°" it will come into force

2 Sands (note 76)at 524.

3 1 ondon November 1933 in force January 1936.
* Thid.

5 Article 8 (1).

6 Article 9.

7 Article IX see also Sands (note 76) at 525.

3 Glazewski (note 21) at 58.

 Tbid.

§5° Article VIII (1) (a) (b).

3! Revised African Convention on the Conservation of Nature and Natural Resources adopted 11 July

2003 .Tanzania ratified the 1968 Convention on 9/07/1974, South Africa was not a party, Tanzania signed the
2003 treaty on 05/11/2004 but not yet ratified, and South Africa has not signed/ratified. Available at
http://www.africaunion.org/root/ AU/Documents/Treaties/List/African [accessed 24/09/2009].
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thirty days after the deposit of the fifteenth ratification. Currently it has only eight members

Tanzania and South Africa have not yet ratified it.?

In 1994, the governments of seven African states, including Tanzania and South
Africa, adopted the Lusaka Agreement on Co-operative Enforcement Operations Directed at
Illegal Trade in Wild Fauna and Flora (the Lusaka Agreement).?*® The objective of this
| Agreement ‘is to réduce and ultimately eliminate illegal trade in wild fauna and flora’.**
Whether this objective has been realised in African states is questionable. However, at the
regional level the Lusaka Agreement is important, taking into account that the illegal trade in

the AE is a threat to international trade in elephants and their products, especially ivory.

2.9 Conclusion

The Convention employs the permit as its mechanism in achieving its objective. In addition,
it incorporates national and international institutions in one system for the purpose of
regulating international trade. This approach is commendable especially since although
CITES regulates international trade, the species that are subject to its regulation are within
the jurisdiction of individual states and therefore cooperation and integration of institutions is

imperative for achieving its goals.

While CITES has some weaknesses, but on the whole it is the acceptable treaty in
regulating international trade in wildlife species. The trade permit requirement ensures that
states parties will not trade spécies acquired illegally. Further, the listing in the appendices
ensures that species that are more threatened are given more protection. The main weaknesses
of the Convention include listihg criteria, reservation, and exemptions and trading with non-

parties.l The next chapter discusses CITES and the AE.

252 See http://www.africa-union.org/root/AU/Documents/Treaties/List/African [accessed 24/09/2009].
3 Lusaka 8 September 1994 entered in force, 10 December 1996.see Sands (note 76) at 525.
4 Para 2 Preamble Lusaka Agreement.
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CHAPTER THREE
CITES AND THE AFRICAN ELEPHANT

3.1 Introduction

This chapter discusses CITES and the African elephant (AE) by examining administrative
and legislative measures that have been put in place at international level to regulate
international trade in the AE. As to administrative measures, it examines the efficacy of
various criteria adopted for listing species in appendix I and II, focusing especially on the
listing of the AE in either one or other of the appendices. In terms of the legislative measures,
it evaluates various measures adopted in the resolutions of the Conference of the Parties
(CoPs) with a view to ensuring that dornéstic implementation of CITES is consistent with the

Convention.

How-ever, the ivory trade is among the challenges surrounding listing and delisting of

the AE as well as domestic implementation particularly prohibiting illegal trade.

3.2 The African elephant and ivory trade

In recent years poaching and the decline of elephant populations have become synonymous in

the public mind.>*

This is mainly because the ivory trade - the main cause for elephant
poaching - is a highly lucrative business.?>® The price of ivory has been increasing -
dramatically. In 1987 one kilogram was $120, in early 1989 it rose towards $300%7and
currently one kilogram is worth between $763 and $1760 in the US.>®

. For many years elephant ivory has been widely used for ornamental puri)oses and

making piano keys. In Japan, for instance, ivory is used for making traditional personal seals

255 Barbier et al (note 4) at 4.

236 bid.

27 Tbid.

2% Daniel Stiles and Esmond Martin ‘The USA ivory market: how much a threat to elephants’ Pachydem No 45
July 2008-June 2009. ‘
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called ‘hankos’*® J apan, Singapore and Hong Kong are major centres for working ivory to

2 . . . .
make ornaments.”®® In Vietnam the ivory has been used to cure terminal diseases.”®!

The case of the AE has presented CITES with various challenges , particularly as
regards the positions held by developed and developing countries.”> While the former favour
a total ban, the latter favour sustainable use. In many ways the dilemma of the AE which is
hunted in great numbers for its ivory is a symbolic of the conflicting interests that are the

_ subject of much controversy in the meeting of the part'ies.263

The decline of the elephant population in the 1970s and 1980s was mainly due to the
unregulated international trade. The registfation system to regulate trade ﬁnder CITES that
existed between 1977 through 1990 was largely unsuccessful.*®* This was the period when
the AEV was listed in appendix II, allowing for restricted international trade. From 1979 to
1989 more than half of the AE population was killed by poachers.”®> Elephant numbers from
Tanzania dropped from 316,300 to 80,000, in Zaire from 377,700 to 80,000. 2°® In 1990 at the
seventh CoPs in Lausanne, Switzerland, Parties voted to place AE on appendix I, thus
banning all trade in it except for non- commercial purposes.”®” This upgrading of the AE lead
to a recovery of the population and the dramatic decrease of legal trade, though not

28 The recovery of the elephant population

necessarily reflected in a decline in illegal trade.
gave rise to other problems, including human/wildlife conflict, as elephants were a threat to
human life and crops. The African states began to argue for the sustainable use of elephants,

putting the relevance of CITES in regulating international trade in a serious doubt.

For these and other reasons, at the tenth CoPs in 1997 in Harare Parties agreed to
transfer the AE populatlon (elephants from Zimbabwe, Botswana and Namlbla) to Appendlx

11 for limited purposes.?®

2% gas-Rolfes (note 38) at 69.
260 g
6! Media Report, Cape szes Thursday August 6, 2009.
262 Sas-Rolfes (note 38) at 77.
263 Ong(note 80) at 291.
2% Dansky(note 185) at 969
255 Tbid.
256 Ibid.
267 Thid.
268 Ong (note 80).
% Dansky(note 185).
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In 2000 the eleventh CoPs reinstated a ban on trade in the AE by listing it in appendix
" Tuntil an effective system was in place to overcome poaching of elephant. The CoPs also
accepted South Africa’s proposal to downlist its elephant population to appendix 11,27
However, in 2002 the twelfth CoPs 1n Santiago (Chile),. allowed limited trade in ivory
stockpiles from southern Africa states. Arguably regulation of interﬁational trade in the AE
by either banning or removing the ban to a large extent is a compromise between preservation |

and sustainable use.

The CoPs have made efforts to regulate the ivory trade by adopting various measures.
- However, various challenges still exist, including poaching and illegal trade resulting mainly

from poor domestic implementation of CITES and an unregulated domestic market.

33 Measures adopted to regulate trade in the African elephant

In order to ensure that the objectives of CITES to regulate trade in endangered species
including the AE is realised, CoPs have adopted resolutions and developed various

mechanisms for that purpose.

3.3.1 Administrative measures

Since the first CoPs, various criteria and decision to list species in either appendix I or II

have been adopted to facilitate the regulation of trade. In relation to the AE, important
decisions include the first CoPs of 1976, the seventh of 1989, the eighth of 1992, the ninth.of Av
1994, the tenth of 1997, the eleventh of 2000, the twelfth of 2002, the thirteenth of 2004 and
the fourteenth CoPs of 2007 (Discussed at Chapter 2) |

3.3.1.1 The efficacy of administrative measures

Between 1977 and 1990, when AE was listed in appendix II, strictly controlled commercial

trade was allowed in ivory. All whole tusk and large pieces were required to be registered in a

271

system administered by the Secretariat.””" Worked ivory, which include items made of ivory

770 Berger (note 190) at 417.
! Dansky (note 185).
41



\

for jewellery, adornment, art, utility and musical instruments, 212 purchased after 1972 for

S.2” This provision was intended

resale was subject to a permit in terms of article IV of CITE
to cover worked ivory purchased after the CITES had come into being and excluded pre-

convention items.

In order to implement this system effectively the third CoPs;z.74 adopted methods to -

facilitate the registration system which required that each piece be marked with punch-dies
with the country of origin’s ISO code of two letters, the serial number of that year, followed

275

by the last two digits of the year and the piece’s weight in kilograms.””> This information

was to be placed at the lip-mark of the tusk, and marked with ‘flash color’.

The exporting state was supposed to send an identification number to the
Secretariat.’’® The system was, to a large extent, unsuccessful mainly due to Parties’ non-
compliance with the required procedures. Elephant poaching increased during this period.””’
It is for this and other reasons that parties sought measurers to address the problem of illegal
trade. Thus, in 1989 at the seventh CoPs, Parties placed AE in appendix I as a result of which
all commercial trade in ivory was banned. The ban was successful as it reduced illegal trade

and the demand for ivory.?”®

However, such a trade ban was against most the African states spirit of sustainable
use that they had been advocating. Thus, controversies as to the trade ban and free trade was
to be addressed by the Parties. Consequently, in 1997 AE from Zimbabwe, Botswana and
Namibia were downlisted to appendix II for limited purposes. The question is thther that .

trade ban has been an effective means to regulate international trade in the AE.

~ As to the efficacy of the ban, when viewed against the decrease of demand during the
ban, trade bans may still not be an effective way to regulate trade. This is mainly because the
conservation of the AE is costly, especially for developing states. The claim of African states

that the ‘elephant population must economically justify the allocation of land and resources

272 Res 10.10 (Rev CoP 12) see also Wijnstekers (note 101) at 22.
2 Dansky (note 185).

274 Resolution Conf 3.12.

7 Dansky (note 185) at 968.

76 Tbid.

27 Tbid.

8 Berger (note 190} at 427. .
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necessary for their protection’>”” may be justified. Thus the sustainable use of the AE gives
African range states ‘a way of achieving economic returns for expensive conservation
efforts’ ** These economic returns are necessary for creating jobs related to conservation

and, at the same time, maintaining the elephant population.281

, The trade ban is also said to be successful in combating illegal trade and poaching,®*?
waever, this may not be conclusive. For example, the current situation is that, where trade
is banned and allowed only in a few Southern African sfates, poaching is still on the increase.
~ Ivory seized in a year has doubled to reach fifteen tons in 2009; and its market value has
become around $750 per kilogram.?** Arguably, the trade ban may limit the legal trade but
not necessarily the illegal trade. This may be inferred from the fact that data available through
state reporting relates to the legal trade Since data on the illegal trade are not required, it is
relatively impossible to compare with any accuracy the rates on the legal and the illegal trade.
Apparently, the illegal trade may be higher than the legal trade, implying that illegal traders

and poachers benefit at the expense of governments.

Currently the Elephant Trade Information System (ETIS) Report shows that, there is
an increase of illegal trade and is ‘correlated with the presence of large, inadequately
regulated domestic ivory markets’.2** This is attributable to the involvement of Asian crime
syndiéates in the illicit trade in Africa. Cameroon, the Democratic Republic of the Congo and
Nigeria in Africa and Thailand and China in Asia are major countries implicated in the illegal
trade.®* The current rate of poaching at 104 elephants killed globally per day will lead to the

28 While regulation of international trade'in the --

extinction of the AE in fifteen years to come.
AE is accepted by both developed and developing states, the issue of a ban as a means of

regulation of such trade is contentious, even among developing countries themselves.

P Dansky(note 185) at 974.

280 Young (note 222) at 183.

! Thid.

%52 Tbid at 183-184.

28 hitp://technology.iafrica.com/news/science/2126864.htm dated 22December 2009 [accessed 23 December
2009].

28 TRAFFIC Report 2007 (note 12).

255 Tbid.

286 Mathew Mc Dermott ¢ “Crazy” African Elephant Extinct by 2025 at the Present Poaching Rate’ The
Telegraph New Y ork 20/10/2009 available at http.//www.treehugger.com/files/2009/10/african-elephants
[accessed 21/10/2009]..
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Tanzania, for instance, has submitted a proposal to downlist its population to appendix II to

the next CoPs at Doha (Qatar) in March 2010.%’

Likewise, removing the bans without effective domestic control of such trade may not
be an effective means of regﬁlating trade. For example, ban removal in the 1980s increased
poaching.288 From the economic point of view, a trade ban increases the equilibrium price
and thereby creates pressure for an illegal market.?® Arguably, if on one hand trade ban gives
rise to increased prices and thus illegal trade and on the 6ther that its removél will increase

the ivory market and the illegal trade, then its efficacy is doubtful.

Imposing a ban normally conflicts with the notion of sustainable use advocated by -
southern African elephant range states. Thus, the ban is not an effective and unilaterally
acceptable means to combat poaching. Taking into account the objectives of CITES, itis -
appropriate to argue that building the capacity of domestic laws of member states and |
institutions is the best way to regulate trade in the AE, -including combating the illegal

trade.

Importantly, a trade ban should not be taken as the only and unilaterally acceptable
means to regulate trade. Rather a holistic approach is required. Such an approach should take
into account the listing criteria developed by CoPs, the needs of developing and developed
.countries as well as issues and géals under the CITES strategic vision 2008-2013 that include
contributing to the UN Millennium Development Goals.* This is mainly because CITES
was initially drafted solely with the developed states’ perspective in mind,?' yet international
regulations work properly if they are drawn up for both developed and develdping countries.
This approach and the listing criteria, will arguably lead to an objective decision as whether

or not to ban trade in the AE.

In addition, Parties should adhere to the requirement of CoPs’ decisions regardless of

the legal status of such decisions. Although Parties enter CITES voluntarily, each party,

27 Fifteenth CoPs 2010 available atwww.cites.org [accessed 21/11/2009].

288 Dansky (note 185) at 974.

B A Report by the IUCN-The World Conservation Union on the effectiveness of trade measures contained in
The Convention on International Trade in Endangered Species of Wild Fauna and Flora (2007) (hereinafter
IUCN Report). ‘

20 See hitp://www.cites.org/eng/res/14/14-02.shtm [accessed 20/12/2009].

91 Swanson (note 41) at 150.
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including Tanzania and South Africa, remains legally bound under international law.2? For
example, African range states are required to prohibit the unregulated domestic sale of
ivory.?® The unregulated internal trade of ivory may lead to the suspension of all '
international trade in CITES-listed species.”* If this is implemented successfully, it may

reduce illegal trade and possibly enhance the objectivity of decisions to impose trade bans.

3.4.2 Legislative measures

Many parties to CITES have either not enacted specific domestic legislation to implement it
or have inadequate legislation.”®® Thus they rely on their gener»alll..{vildlife law or custom and
foreign trade legislation to control trade in CITES specim-ens.296 The CoPs had taken various
initiatives to ensure that domestic legislation is consistent with CITES, these include national
legislation project initiated after recognition that, as at 2000 more than 51 % of states had

either inadequate or no legislation implementing CITES.?’

3.4.2.1 National legislation project

In 1992 the eighth CoPs adopfed a resolution”® to initiate a national legislation project with a
view to identifying parties whose domestic legislation did not enable them to designate
Management and Scientific Authorities (MA and SA) or prohibit trade in specimens in
violation of the Convention, penalise such trade, or confiscate specimens illegally traded.””
The parties were to be identified by the Secretariat and report on the status of their legislation

be submitted to the Standing Committee at the ninth CoPs.

Compliance with these legislative measures entail three alternatives in domestic laws,

namely, any amendment of existing provisions of the laws relating to wildlife, natural

22 Del Baglivo (note 189) at 287.
23 CoPs 13 Res 13.26 establishing an Action Plan for the Control of Trade in African Elephant Ivory.(it targets
parties with unregulated ivory market.
¢ TRAFFIC Report 2007 (note 12).
295 Reeves(note 5).
2% Cyrille de Klemm ‘Guidelines for legislation to 1mplement CITES’ IUCN Environmental law policy paper
26.
97 Reeve (note 5) at 139.
%8 Conf 8.4(Rev CoP 14).
9 Reeve (note 5) at 135 the requirements are also laid down under art VIII and IX CITES.
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resources and customs, including a CITES chapter or provision in comprehensive wildlife,

biodiversity or environmental legislation or enacting CITES specific legislation.*®

It appears that, Tanzania and South Africa had opted for the second alternative by
including provisions of CITES in their wildlife and biodiversity legislations elaborated in the

next chapter.

- Following the 1992 resolution, JIUCN and TRAFFIC USA analysed national
legislation from 81 countries by dividing them into three categories, namely, those with
legislation believed to meet requirements of the CITES implementation; legislation believed
generally not to meet all the requirements; and legislation believed generally not to meet the

. 1
requirements 30

In 1994 the ninth CoPs adopted measures recommended by the Secretariat in relation
to parties falling under category two and three to the effect that, these parties should submit
implementing legislation by the tenth CoPs and report to the Secretariat before the
meeting.302 As at 2000, three African states had legislation in category one , twenty in
category two, twenty three in category three and in two countries analysis were still

ongoing.>*® Tanzania and South Africa legislation were in category two.

With respect to Parties that had not taken positive steps to implement this,
appropriate measures were to be considered by the tenth CoPs , including restrictions on the
commercial trade in specimené of CITES-listed species to or from such parties.”*** The CoPs
approved a decision recommending measures to category two and three parties similar to
those agreed in the ninth CoPs. The report as to implementation was to be submitted at the

eleventh CoPs.

However, in 2000 at the eleventh CoPs no sanction was recommended in relation to
category two and three Parties who had not complied with the tenth CoPs decisions.*® In

2001, in its report to the Standing Committee(SC 46), the Secretariat recommended that

300 TRAFFIC Report to European Commission ‘Study of the effectiveness of the EC Wildlife Trade
Regulations’ Final Report December 2007 at 164. (Hereinafter TRAFFIC Report to EC). _
' CITES Doc 10.31 (Rev) National laws for implementation of the Convention’ prepared for the Secretariat for
CoP 10 (June 1997) see also Reeves (note 5) at 135.
2 1bid at 136-137.
393 Reeve (note 5).
% Tbid.
* Ibid.
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countries with a high volume of trade whose legislation were still in category two and three,
including South Africa, had to adopt adequate legislation by 31 January 2003 short of which
notification to recommend the suspension of trade would be issued.**® No measures, |
however, were recommended for failure to comply in respect of those states, including
Tanzania, which have a low volume of trade. Reeve argues that the criteria for categorising
states with high or low volume of trade was unfair, giving an example of Tanzania, China

and the Comoros Islands being placed in category I while they had a high volume of trade.>®’

In 2007 Parties with legislation in category two and three were urged to submit to the
Secretariat newly enacted legislation imﬁlementing CITES or provide justification for failure
to do 50.>®® Furthermore, the Secretariat was asked to provide technical assistance for
implementatién and report in the fifteenth CoPs on the progress of such implementation.
Tanzanian and South African legislation was, and is still, in category two.>% In 2009 the
Secretariat, on behalf of the Committee, issued a caution to South Africa and other countries,
advising them of the need to accelerate their efforts to enact the CITES implementing
legislation.

In 2009 the Secretariat held consultati-ons with Tanzania and South Africa. The
Secretariat supplied to the MA a written comment on the countries’ draft CITES-
implementing legislation.’'® In response to this South Africa in its letter to the Secretariat,

indicated that,
... [ n]ational and provincial elections were held on 22 April 2009, which meant that a new cabinet
would be appointed during the second week of May 2009. The draft regulations would be discussed on
25 May 2009 by the heads of the provincial departments and the Director General of the Department of
Environmental Affairs and Tourism. If approved, they would be published in early June 2009 for
public comment and by December 2009 for implementation.
The regulations (diScussed in the next chapter) were published under section 97(1) (b)
(iv) of the National Environmental Management: Biodiversity Act (N EMBA),*"! and the
National Environmental Laws Amendment Act of 2009 for public comment on 28 August
2009. South Africa will possibly have adequate legislation at the next CoPs.
For its part, Tanzania responded that, the CITES MA had met with government

colleagues in Zanzibar and that an agreement had been reached on the steps and timetable for

3% Ibid at 144-145.
397 Tbid.
3% Res 14.25 CoPs 14.
3% See (note 33).
319 Ihid.
112004 (Act No. 10 of 2004).
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ensuring that Zanzibar had adequate legislation for implementation of the Convention.
. Amendments to address identified weaknesses or gaps in existing CITES-implementing

312 This is somewhat misleading as the new legislation

legislation were under development.
had been enacted and was passed in July 2009 and it will come into force on the date to be
published by the Minister. Tanzania’s statement implies that there could be amendments in ‘a
new legislation before it comes into force which is not likely to happen.*"?

Meanwhile, South Africa and Tanzania are still on the list of countries whose
legislation requires priority under the national legislation project as previously identified by
SC 58.3" The inference is that legislation in Tanzania and South Africa is inadequate for the.

purposes of implementing CITES.

3.4.2.2 Action Plan for the Control of Ivory Trade -

The Action Plan for the Control of Ivory Trade in African Elephant®'’is an innovation under
the CITES adopted in 2004 at thirteenth CoPs (in Bangkok Thailand) to eradicate illegal trade
in ivory within Africa and other markets worldwide.’ 16 1¢ requires AE range states ahd non-
Party states with an ivory carving industry, among other things, to prohibit the unregulated
domestic sale of ivory.*"

Though in strict sense the Action Plan is a policy measure, it has legal bearing
relevant for domestic implementation. For example, it requires elephant range states to enact
législation that provides for the onus of proof of lawful possession upon any person found in
possession of ivory.>'® Legislation and law enforcement action to enforce such legislation is
assessed and countries which allow the ivory market to remain poorly regulated can be

penalised by the suspension of trade in the CITES-listed species.’"

*'2 Note 46 Harvard L.R. ,
313 See the proposal to the 15 CoPs for Tanzania to downlist its elephant population providing that they have
enacted new legislation in terms of Act no 5 of 2009 at www.cites.org which is awaiting a date to come into
force [accessed 19/11/2009].
3% CoPs 15 Doc 20 at 3.
315 Decision 13.26 (Rev CoPs 14) and 14.75.
316 (note 265).
317 Decision Conf 13.26 (Rev CoPs14) Conf 14.75 Annex 2.See also Earth Negotiations Bulletin Vol 21 No 61
June 2007 at 15. . '
>'® Decision Conf 13 Rev CoPs 14.
3 Earth Negotiation Bulletin (October 2004) 21 (45) at 9.
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In addition, the CoPs asked the Secretanat to establish the AE fund for
implementation of the Action Plan.*”® The fund is relevant for the AE range states to
implement the Action Plan. However, the commitment of various intergovernmental
organizations, parties, carving industries and other donors to contribute to the fund is

. 2
requlred.3 !

3.4.2.1 The efficacy of legislative measures

Legislative measures with regard to trade suspension adopted by CoPs are not taken seriously
by the Parties mainly due to the fact that, the decisions are only recommendations.***
Recommendations to suspend trade are made by CoPs and the Standing Committee with a
view to providing a time frame within which a Party may move from non-compliance to
compliance by enacting adequate legislation. Thus trade suspensions are not imposed

immediately.

In addition inadequate legislation has not been considered both by CoPs and the
Parties as a serious ground for trade suspension. For example, while currently only 81 states
have adequate legislation,*** only four (Rwanda Somalia, Mauritania and Djibouti) are '
subject to the recommendation to suspend trade because of inadequate Jegislation.’** A
comparison of the number of Parties recommended for suspension with that of Parties who
have inadequate legislation indicates how failure to implement CITES is not taken seriously
by the Standing Committee and the CoPs, as well as by the Parties. Argentina and other
developing countries, for example, submitted an unsupported and unsuccessful proposal at
the fourteenth CoPs to delete trade suspénsion as a means to improve the domestic |

implementation of the CITES.**

Furthermore, developing countries have been the target of trade suspension

recommendations, while non-compliant parties from developing countries such as Japan and

20 Decision Conf 13.26 (Rev. CoPs 14) Conf 14.79.

2! Decision 13.26 Rev CoPs 14 (14.76).

- 2 See http://www.cites.org/eng/news/sundry/trade_suspension.shtml (accessed 30/11/2009]
33 CoP 15 Doc 20 at 3. '

2% CITES website (note 313).

325 Earth Negotiations Bulletin (June 2007) 21 No (61) at 8-9.
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European Union (EU) members are not recommended.>? This discrimination among the

Parties is likely to create blocs and, consequently, hinder the object of the Convention.

3.5 Conclusion

Various administrative measures have been.adopted to regulate trade in the AE and their
products. These include permit-based trade (appendix II), the management quota system,
and the appendix I ban and, recently, the regime developed by CoPs is ‘split-listing in which
southem Africa counties have been allowed to resume appendix II trade for limited
purposes.’?’ These measures have not provided a viable solution for regulating international
trade in the AE.

Upon realising that Parties fail to implement for various reasons including inadequate
financial means, CITES provides technical and financial assistance through the Secretariat to

the Parties for effective domestic implementation. 2%

The response of some of the member states, including the selected countries, in
seeking to implement CITES appears unsatisfactory, yet the success of the Convention and
hence the regulation of the international trade in the AE is arguably dépendant upon effective
domestic implementation. Against this background the next chapter makes a-comparative
analysis of domestic implementation of CITES in Tanzania and South Africa with special

reference to the AE.

326 Reeve (note 5) at 324.
327 Swanson (note 41) at 148.
8 CoPs 14 Res 14.27.
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CHAPTER FOUR

DOMESTIC IMPLEMENTATION OF CITES IN TANZANIA AND SOUTH AFRICA
WITH SPECIAL REFERENCE TO THE AFRICAN ELEPHANT

4.1 Introduction

This chapter compares the domestic implementation of CITES in Tanzania with that of South
Africa, with special reference to the AE from two dimensions, namely, the manner and
extent to which both Tanzania and South Africa implerrient CITES and the challenges the
two countries face in implementing CITES and decisions of the CoPs. The following
discussion focuses on the selected themes that will be discussed after an overview of

legislation implementing CITES in the two countries.
4.4.1 An overview of the legislation implementing CITES

Tanzania

Prior to 1974 wildlife in Tanzania was governed by the Fauna Conservation Ordinance.*?’

The Ordinance was repealed by the Wildlife Conservation Act No 12 of 1974 (the current
Act). On 29 November 1979 Tanzania ratified CITES and consequently the 2005 regulations
were made under s. 84 of the current Act whose regulations are specifically intended to
implement CITES.**® This was relevant particularly because the current Act has no
provisions on regulation of international trade as it was enacted before Tanzania had become
a Party'to CITES.*! Recently, however, Tanzania enacted Wildlife Act No 5 of 2009 (the

new Act) that seeks to repeal the current law in its entirety.

The new Act has formally been assented to but will only come into force on a date yet
to be published by the Minister for Natural Resources and Tourism. Moreover, even if it

comes into force, regulations are yet to be promulgated. Thus, as long as the new Tanzania

91951 Cap 302 Laws of Tanganyika.
330 Regulation 1(1) of the 2005 regulations which states thus ‘These regulations may be cited as the Convention ‘
on International Trade in Endangered Species of Fauna and Flora (CITES) (Implementation) Regulations,
2005.’(hereinafter 2005 regulations)
! Tanzania ratified CITES in 1979.
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legislation has not come into force, regulation of international trade in the AE in Tanzania is
governed by the 2005 subsidiary legislation made pursuant to s 84 of the current Act. Even if
the Act comes into force, s. 92(9) provides that the ‘Minister may make regulations in the
Gazette with respect to CITES matters’. Considering that the regulations under the current
1974 Act were made in 2005 after a period of approximately twenty-five years upon
ratification of CITES, one wonders whether the Minister will be in any hurry to make new
regulations once the new Act comes into force. Such a delay may have serious implications

for the CoPs decisions concerning the AE.

While the discussion in this study refers to the current Act — the 2005 regulations in

particular - reference is made to the new Act as and when appropriate.

South Africa

On 15 July 1975 pre-democratic South Africa ratified CITES.A democratic South Africa
implemented the Convention through the National Environmental Management: Biodiversity
Act of 2004 (NEMBA)332 and its regulations® (hereinafter the 2007 regulations). NEMBA
was enacted in 2004 and most of its provisions came into force in 2005.%** Recently South
Africa promulgated specific regulations to implement CITES under s 97(1) (b) (iv) of
NEMBA.** The regulations were available for public comment in August 2009 and are not
yet in forée.

A comparative analysis examines NEMBA and the 2007 regulations and reference to

the 2009 regulations is made where appropriate.

4.2  Selected key features for comparative analysis

The key themes under discussion are the bbjectives, the designation of Management and
- Scientific Authorities (MA and SA), the prohibition of trade in violation of the Convention,
penalising illegal trade, confiscating illegally obtained specimens and maintaining records

and submitting reports. The study examines the key themes as implemented in Tanzania

332 Act no 10 of 2004.
333 National Environmental Management : Biodiversity Act 2004 (Act No 10 of 2004)Threatened or Protected
Species Regulations ( Regulations 157 GN 29657 dated 23/2/ 2007) (hereinafter 2007 regulations).
334 Glazewski (note 21) at 268.
335 Government Gazette No 32515 Notice No 1165 of 2009 dated 28 August 2009.
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through the Wildlife Management Act >*¢ (current Act) and its 2005’ regulations and the
South African National Management Biodiversity Act (NEMBA) 338 and its 2007

regulations.339

4.2.1 Objectives

As already discussed at 2.3.1 the objective of CITES is to regulate and control trade in
endangered species. The manner and extent to which the CITES objective has been
implemented in the domestic legislation of the selected countries is material in determining

the scope of such legislation.

Tanzania

The current Act seeks to achieve ‘protection, conservation, development, regulations .and
control of fauna and fauna products"340 The new Act focuses on ‘the conservation,
management, protection and sustainable utilisation of wildlife products’.**" A central feature
of the new Act that relates to the African elephant is the concept of sustainable utilisation of
wildlife and its pfoducts. In addition, the new Act has specific objectives. Those that relate to -

the AE include the promotion and enhancement of the contribution of the wildlife sector to
343

the sustainable development of TanzaniAa,342 the prevention of the illegal use of wildlife,

and to enable Tanzania to participate in relevant international agreements.***

South Africa

The objectives of NEMBA include the management and conservation of biological diversity
in South Africa and a commitment to give effect to the ratified international agreements

relating to biodiversity which are binding on the Republic.’*’ These objectives are to be -

336 ActNo 12 0f 1974,

3372005 regulations (note 330).

338 Act No 10 of 2004.

3392007 regulations (note 333).

340 preamble to Act No 12 of 1974.
341 preamble to Act No 5 of 2009.
32 wildlife Acts 5 (1) (a).

3 Ibid s 5 (g).

¥ Ibid s 5 (1) (k).

345 Section 2.
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construed within the framework of the National Environmental Management Act (N EMA).>*

- Though the Act does not state categorically that it seeks to implement CITES, the statement
‘to give effect to the ratified international agreements’ should be interpreted to include the

implementation of CITES.**’

The objectives of NEMBA are broad and the law is intended for general purposes of
biodiversity management, conservation and sustainable use. The 2007 regulations made
pursuant to s 97 of NEMBA have a primary objective of ‘regulating the permit system in

relation to threatened or protected species.
Comparative analysis

Tanzania’s current Act has no provisions implementing CITES. However, 2005 regulations
made under it have been useful for implementing CITES. Under its new Act, objectives are
provided though in broad terms. The new Act also makes two provisions implementing

CITES.>*8

By requiring that the objectives of South Africa’s NEMBA be construed in the
context of NEMA | it may be argued that South Africa’s legislation is more comprehensive
than Tanzania’s in so far as endangered species (and hence the AE) are concerned. The
legislation implies that any decisions made relating to international trade in the AE in terms
of NEMBA must take into account the relevant provisions of NEMA. In addition, the 2009
regulations which seek to specifically implement CITES as opposed to the 2007 regulations‘
that were intended to regulate- the issiling of a permit, will ultimately enhance domestic

implementation of CITES.

Both countries have adopted a somewhat similar approach in relation to the regulation
of international trade in endangered species by adopting broad- conservation based legislation
as opposed to specific legislation implementing CITES. The Tanzanian newly enacted law of
2009 is not substantially different from the current Act that seeks to regulate wildlife
management and conservation. Both make regulations that are also inadequate for

implementing CITES.

346 Act no 107 of 1998.
37 Glazewski (note 21) at 268.
38 5 91 and 92 of Act No 5 of 2009.
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Ultimately, regulation of international trade as far as the AE is concerned in the two
countries is to be governed by subsidiary legislation, meaning that the Minister can amend

such regulations at will.

4.2.2 Designating Mzinagement and Scientific Authorities

4.2.2.1 Management Authority

Parties are required to designate Scientific and Management Authorities.** (SA and MA)
The Authorities designated must be capable of performing as well as competent to
performing the duties under articles III and IV of CITES, such as ensuring that the species
were not obtained illegally and that an import permit had been granted for appendix I
species.’”® In addition, domestic legislation must expressly give power to the designated
authority to perform its functions such as issuing permits and certificates and as well as to
establish export quotas.®®' It must also provide mechanisms for coordination and
communication between MA/SA and other government agencies or authorities relevant in
their duties such as customs, police and ministry responsible for foreign trade. Such.
coordination is important because all these institutions are involved in as far as international

trade in the AE is concerned.

Tanzania

The Director of Game is the MA for purposes of CITES.**? The appointment of the Director-
of Game as the MA seems to be for the purpose of complying with requirement of CITES
after it was adopted in 1979. This is mainly because the Act was initially intended for |
protection and C(.)nservatiion bf wildlife and not for regulation of international trade, and'
management was not part of the functions of a game officer. The Director, inlconjunctioh
with the SA, is vested with the powers, among others, to be the lead agency in the
implementation of CITES and, in particular, grant export and import permits and re-export

certificates on behalf of the government.*>?

3% Article IX.

350 Article. 111 (2) (b) and 11 (3) (c)

31 TRAFFIC Report to the EC (note 302) at 164.

352 CITES Regulation 3 and 4;S 4 Actno 12 of 1974.
353 Regulation 4. ' .
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The new Act provides for the Director of Wildlife in Tanzania to be someone whose
qualifications include that of being a civil servant with proven academic and professional

knowledge in wildlife science.>**

The new Act allows for the delegation of the Director’s duty to other officials
including an Assistant Director, wardens and any other authorised officer. However the term
‘authorised officer’ is not defined. In addition, no qualifications are stated for the person on

whom such delegation is to be conferred.*>

South Africa

The South Africa MA is the Minister and Members of the Executive Committee (MEC) in
the respective Provinces appointed in terms of regulations made under NEMBA.** The law
refers to the two Authorities each as permit ‘issuing authority.” An issuing authorty’ is
defined as ‘the Minister or organ of state in the national, provincial or local sphere
government designated as issuing Authority’.>>’ The functions of issuing authorities include
‘issuing permit relating to carrying out of restricted activities involving any listed threatened

or protected species’.”*®

Comparative analysis

The Taﬁzanian 2005 regulations make provision for the appointment of the Director of Game
as MA and provides for its functions. The new Act however offers a broader definition by
providing for the Director of Wildlife to be a MA and stating his/her qualifications. The
requirement of professional knowledge in wildlife science is crucial and is likely to enhance
-the performan;:e of thé Director’s duty. The Act, however, is silent on the qualifications of
the persons to whom the Director may delegate his/her functions. Dele;gation of functions ‘to
any other’ officer whose qualifications are not stated is a gap under the new Act. The vital
role played by the MA in the regulation of international trade requires qualified personnel and

not just ‘any other officer’.

3% S 92(4) of the Wildlife Act No 5 of 2009.

355§ 7 (6) of the Wildlife Act.

3% Regulation GN 152 of 23 February 2007 Reg. 3(2) and reg. 3(3) as amended by Regulation GN 69 of 2008.
of 28 January 2008 Reg. 3 (2) and (3) and regulations 209 of 2009.

¥7S 1 NEMBA.

358 Regulation 3.
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NEMBA uses the term ‘issuing authority’ instead of the MA as required under
CITES®® which may be subject to interpretation since ‘management’ and ‘issuing’ are not
synonymous. Management is a process that encompasses a broader range of activities 360
which may include ensuring that species were not illegally obtained.*®' Further, the Director
is required to ensure that conditions, such as that the species are not to be used primarily for
commercial purposes, are to be fulfilled. 362 On the contrary, issuing may imply one function
- to issue a certificate without necessarily fulfilling any conditions. Similarly, issuing a permit
is the end and not the means. Here the term ‘issuing permit’ instead of MA seems to be
inappropriate. However, this is addressed under the 2009 regulations 363 which provide that

the ‘Minister is the National Management Authority for CITES related activities’.*®*

Similarly, the powers of the Minister are too wide and therefore need to be exercised
judiciously. The Minister is a Presidential appointee and represents the Government,
including at the CoPs. He is also the MA (for South Africa). He appoints members of the SA
and makes regulations. For example, currently it is largely acceptable that that African states
favour sustainable use of its AE aé against a total ban, (for example Tanzania’s proposal to
down list its elephant population from appendix I to II). It is inappropriate and inadequate
that the same Minister who submits such proposals will in turn be responsible for the
stringent regulation of international trade in the AE. These powers arguably remove
impartiality, as it is widely believed that power corrupts, and absolute powér corrupts
absolutely. In this respect, regulation of trade in the AE is inﬂuenced. (or even dictated) by

political interests.

4.2.2.2 Scientific Authority

The national SA play- a vital role in the implementation of CITES through monitoring export

365

permits,™ carrying out non-detrimental findings and limiting exports in order to maintain a

3% Article IX.

‘360 Development of Management Thought available

athttp://choo.fis.utoronto.ca/fis/courses/LIS1230/LIS 1230sharma/history4.htm [accessed 2/12/2009].

3T Article 11 (2) (a).

362 Article I (2) (b).

*%Regulations made under NEMBA published on 28 August 2009 for public comment.(hereinafter 2009
regulations). '

36 Regulation 3.

3% Reeve (note 5).
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species throughout its range. > Parties dre required to designate one or more SA independent
from MA.** In addition, Parties should not accept export permits from countries that have
not informed the Secretariat of their SA for more than one interval between regular meetings

of the CoPs.*®® This seeks to ensure that Parties comply with the obligatioﬁ to designate SA.

" Tanzania

The 2005 regulations provide that the Minister shall designate one or more SA.*® Tanzania
Wildlife Research Institute (TAWIRI) is the CITES SA in Tanzania.’”® Its functions include
monitoring export permits issued for specimens that are threatened with extinction.””" Under
the new Act, the Minister is also required to designate SA. " While the new Act establishes
the MA under the parent Act, the SA will be established by the Minister. It is expected that |
the Minister will comply with this requirement in time, taking into account that the SA

performs important functions in regulating international trade in the AE.

~ South Africa

The NEMBA requires the Minister for Environmental Affairs to establish the SA for the -
purpose of assisting in regulating and restricting trade in listed, threatened or protected
species.’” The South African National Biodiversity Institute (SANBI) is the SA.>™* The

373 and its functions include advising the

members of the SA are appointed by the Minister
Minister on matters relating to international agreements affecting biodiversity which are
binding on the Republic,’’® monitoring illegal trade, making recoﬁlmendation on applications
for permits, and making non-detrimental findings on the impact of action relating to the '
international trade in spec1mens listed or threatened.’”” The SA in South Africa seems to have

broader functlons that extend to monitoring illegal trade.

366 Article 111(2) (a) I 3 (a) IV 2 (a) and IV (6) (a).
%7 Conf 10.3.

3% Conf10.3.

3% Regulation 4 (2).

370 hitp://www.tawiri.org/ [accessed 20/9/2009].

7 Regulation 4(2) (c).

2.5 92(5) of the wildlife Act.

3 S 60 NEMBA.

74 S 10 NEMBA.

375 Chapter 7 Regulation 60 (2) of 2007 regulations.
36 911 ®).

7S 61 NEMBA.
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Comparative analysis

The legislation of the two countries gives power to the respective Minister to establish the
SA. By placing emphasis on subsidiary law, one wonders what level of regulation of
international trade is intended to be achieved, because by vesting power in the Minister to
designate the SA the whole process of a monitoring permit is a matter within the competence'
of the Minister. Additionally, the appointment of members of the SA by the Minister makes
the SA accountable to the MA and thereforé subordinate to the MA. Moreover, discretion is
power, and power is amenable to abuse. The substantive emphasis on legislation would
arguably provide effective regulation of international trade in the AE. This is mainly because

such legislation can only be amended by Parliament.

While designation of the MA and the SA has been achiéved in both Tanzania and
South Africa, effective functioning of the two institutions is undermined by inadequate
funding and varying priorities given to the two institutions, both at international and domestic
level.*”® Thus, the selected countries should allocate financial resources to the two institutions

proportionally.

4.2.3 Prohibiting trade in violation of CITES

This encompasses various requirements laid down under article I, [ III38°, A VAL VAT V4 i

and VII** of CITES which constitutes the core of CITES regime.*®® In order to meet the
threshold for adequate implementation, domestic legislation should cover all specimens of
species (animal and plant, live and. dead) and parts and derivatives included in their
appendices to CITES. In addition, the legislation should prévide for appendices or schedules
to be amended as necessary.>*® It should further cover all types of transactions including
export, imports and re-export, introduction from the sea, and transhiplﬁent between parties

and non-parties. Other determining factors include provisions on standardised permits and

3 Reeve (note 5) at 252.
3 Appendices of listed Species.
380 Regulation of trade in species listed in appendix I.
3! Regulation of trade in species listed in appendix II.
382 Regulation of trade on species listed in appendix III.
383 Permits and certificates.
w4 Exemptions and other provisions relating to trade.
35 TRAFFIC Report to the EC Commission (note 300) at 165
3 bid.
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certificates and exemptions or special procedures allowed by the treaty. 87 These ensure that
species are listed according to the level of protection accorded to them and trade on them is

subject to the required relevant type of permit.

In regulating trade consistent with CITES, the MA must also be satisfied that species
will be shipped in a manner that is not detrimental to its health or welfare.*®® This requires
domestic legislation to incorporate IATA, the Internativonal Air Transport Association’s Live
Animals Regulations (for animals) and Perishable Cargo Regulations (for plants).*® These
regulations include compliance with, among other things, marking and labelling, acceptance
and handling of shipments (for example, loading, feeding and watering) and logistics for
laboratory animals. Additionally, the laws should make penal provisions for any violation of

these regulations.390

Further, national legislation should designate the port of entry and exit; legislation
should cross-reference other legislation relevant to the transport of living specimen; and
should authorise the shipment of live specimens to be examined and necessary action taken to

ensure the well-being of specimens.*"

Tanzania

The 2005 regulations define species as ‘any species, subspecies, or geographically separate
population thereof’ and ‘specimen’ is defined as an ‘animal or plant whether alive or
dead’ **? The regulations do not provide for a schedule of species but makes reference to
CITES appendices.393 This is not addressed in the new Act as it provides schedules for
purposes of regulating hunting rather than regulating internationél trade. The 2005
regulations makes provision for export, import and export certificates.>* Importantly, ‘no

export permit shall be issued if the Director is satisfied that ‘the specimen was obtained in

%7 Ibid.
388 Article IILIV (6) VII (7)VIII (3).
3% Resolution Conf 10.21 (RevCoP 14).
30 AC24 Doc 152 at 11.
3 AC24 Doc 15.2 at 11.
3%2 Regulation 3.
3% Regulation 5 (1).
3% Regulation 5-8.
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contravention of the laws of any jurisdiction relating to conservation, protection and

Management of Fauna and Flora’ >

In addition, these regulations govern trade with regards to species that are identified
as protected or restricted in other jurisdiction and requires cooperation.396 The regulations -
make provision for fhe héndling of specimfe:ns,397 including examination and vaccination or
treatment of all species by a veterinary officer before export.*®® It also provides for
exemptions, such as in pre-Convention and household species, **%and designétes port of entry

and exit.*®

! and requires

The new Act makes provision for import, export and re-export permit
the MA to be satisfied that the species was not obtained through the violation of any domestic
laws.*?? In addition, the new Act requires provisions relating to CITES export and import of
wildlife or products as well as regional agreements to be complied with.*®® Thus, trade in the
AE and their products such as ivory will require compliance with CITES, the Lusaka
Agreement and any other international and regional agreements. While this seems to be

‘catch all’ provision, its implementation is not elaborated and gives an impression that, it is a

mere paper work.

Under the Lusaka Agreement, however, to which Tanzania has acceded and South
Africa is a signatory, parties have agreed to cooperate in, among other things, inveétigating
cases on illegal trade and providing technical assistance through the Lusaka Agreement Task
Force (LATF).*** In Tanzania, for instance, this will be done by National Bureau designated

under article 6 to work with LATF.*%

395 Regulation 5(2) (a)
- 3% Regulation 10.

397 Regulation 33-46.

3% Regulation 38-39.

% Regulation 21-22.

400 Regulation 26.

'S5 92 (3).

Y925 92(3) (a)-(c).
 *%592(3).
“% Article 4 Lusaka Agreement.
“0% Elizabeth Mrema ‘Lusaka Agreement as a mechanism for enforcement of CITES’, paper presented at the
Seventh International Conference on Environmental compliance and enforcement. available at
http://www.inece.org/conference/7/voll/38_Mrema.pdf [accessed on 30/11/2009] at 233
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South Africa

The National Environmental Management: Biodiversity Act (NEMBA) defines specimen as
" ‘any livipg or dead animal plant or other organism, seed, egg...and any other derivative of
animal, plant or organism’.*?° There is no schedule of listed protected species either under
NEMBA or the 2007 regulations. NEMBA requires the Minister by notice published in the
. Gazette to publish a list of critically endangered, endangered, vulnerable and protected
species.*”” The 2009 regulation provides that the regulation applies to animals and plants and
make provision for a schedule of listed species according to CITES three appendices.408

These appendices are automatically amended whenever CITES appendices are amended.*”®

While NEMBA and the 2007 regulations are silent on exemptions, shipment and
designating port of entry and exit, the 2009 regulation has made provisions that the MA
should to designate the port of entry and exit."'% Additionally, the MA must ensure that all -
living specimens during the period of transit or shipment are properly cared for so as to
minimise the risk of injury, damage or cruel treatment.*'! Further, the regulations provides for
conditions for trading species in the three appendices, including introduction from the sea’!?
and exemptions and special procedures.413 It exempts requirements of permit in pre-

. L4 4 S 41
Convention species,*'* personal effects*'” and scientific exchange. 6

The National Environmental Management Biodiversity Act (NEMBA) requires
critically endangered species facing an extremely high risk of extinction in the near future
and species facing high risk of extinction although they are not critiéally endangered species
- be listed.*' This list is provided for under the 2007 regulations promulgated in terms of s. 56
(1)."® NEMBA further requires vulnerable indigenous species facing risk of extinction in the

medium-term future be listed.*'? In addition, protected species of high conservation value or

406 g |
7S 57.
408 Regulation 2 (1) —(2).
09 Regulation 2 (3).
#19 Regulation 5 (2).
4 Regulation 5 (3).
“12 part 4 Reg 5-10.
B Part 6 Reg 12-15
414 Regulation 13.
“15 Regulation 14.
“16 Regulation 15.
478 56(1) (a)(b). ‘
“8 N A Strydom and N D King (eds) Environmental management in South Africa 2™ ed (2009).
78 56(1) (c).
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national importance that require national protection are also to be listed.* The listing
requirement in the latter category does not require that species should be critically
endangered, endangered or vulnerable. The list of species is to be reviewed by the Minister at

least every five years.*?!

Comparative analysis

Definition of specimen under the 2005 Tanzanian regulations, the new Act , and NEMBA,
and the 2009 regulations include animals and plants, live and dead , and their products

consistent with the requirements of CITES.

The extension of violated laws to other jurisdictions as constituting an offence in
Tanzania under the 2005 regulations' - other than Tanzania’s laws - as well as the inclusion of
cooperation is important, taking into account the migratory habits of the elephant and the

increase of elephant poaching.

The 2005 regulations make provisions for handling and transporting trophy.**? The
term ‘trophy’ is not defined either under the 1974 Act or the 2005 regulations. However a
definition is found in the new Act - which defines trophy as any animal whether alive or
dead, and any horn, ivory, tooth bone, hair, meat”*** which by necessary implication should
be used. Provisions for violation of shipment regulations and the designation of ports of entry
and exit are not specifically designated under the 2005 regulations. The law requires the

Director after consultation with MA and SA to designate such ports.

The legislation in the selected countries have no schedule for protected species as
required under CITES. The 2005 Tanzanian regulations .for instance, makes reference to the
CITES appendices and NEMBA requires the Minister to declare/publish in the Gazette a
list of threatened species or in need of national protection. These are addressed under the
2009 regulations. One should have expected to see this list include the AE in schedules of
| substantive legislations. Both countries, however, provide for standardised permits consistent

with CITES (annex ‘A’, ‘B’ and ‘C’ respectively).

20956 (1) (d).
21556 (2).
422 Regulation 34-43.
'S 3 wildlife Act 2009.
63



© Many states, including the selected countries, tend to include provisions that are not
elaborate and restate, more or less verbatim, the conditions for implementation provided
under CITES.”** For instance, the 2005 regulations makes a general and progressive
' provision that the Director may designate port of entry or exit** instead of actual designation
of such ports. This is also the same under the 2009 regulations. Thus the powers conferred by
the Convention are introduced into the nation’s principal legislation, and then to its subsidiary
legislation, with the subsidiary legislation giving power to another organ. This chain of

authority is unnecessarily too long.

In addition, no legislation or its regulations define the term ‘non-commercial use.’
Among the difficulties parties, including the selected countries face, in implementing the
Convention include requirement for non-commercial use. The Conventioﬁ requires that the
MA of the state of import must be satisfied that the specimen is not to be used for prifnarily
commercial purposes.*?® However, the mix of activities to which a specimen is subjected may
be complex. For example, a zoo may have a degree of education and entertainment and other
commercial purposes. Thus complying with this requirement may be difficult as the term

‘primarily commercial purposes’ can be subjected to interpretation.
p y purp ] erp

4.2.4 Penalising illegal trade

Parties are obligated to take measures to prohibit trade that contravenes CITES and impose
appropriate penalties that include the confiscation of illegally-obtained species. Such species
are to be returned to the country of export.427 Provisions on the regulation of trade consistent
with CITES that include penalising illegal trade are relevant to the AE mainly because such
illegal trade threatens the AE population. Thus enacting legislation that ensures effective
regulation of international trade in the AE, particularly in the selected countries, has become

imperative.

In addition, domestic penal law should provide for strict liability for a person being
found in possession of wild species.428 This requires domestic legislation to list the prohibited

activities and breaches of such provision should constitute an offence. Such activities include

424 Animals’ Committee 24 Doc 15.2 at 8.
25 Article 26.
“26 Article 101 (3) (c).
“27 Article VIII(1) (a) (b).
428 Resolution CoP 14.
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the import or export of a CITES specimen without a permit or trade in specimens that were

illegally imported or acquired.**’

Moreover, departments and agents responsible for enforcing such laws such as police
officers , for example, the Endangered Species Protection Unit(ESPU) ,now defunct,”*® of
the South African Police Service must be designated and given express powers to carry out
activities including the power to search persons, baggage and other properties, vehicles and

e 431
premises.

CITES specimens may be sanctioned by different laws such as the penal code,
customs legislation or foreign trade laws. It is, therefore, important for domestic legislation to
specify which specific leggl provisions apply to CITES-related offences.*** Additionally, the
regulation of trade in the AE involves a number of institutions such as the MA, the South
African Police Service and customs authorities. Although no role is specified for customs
authorities in the Convention, the Convention provides that trade requires presentation of

valid permits or certificates which usually involves customs.

A customs officer, or others involved in border inspection is usually the first and
sometimes the only level of inspection ofa shipment of specimens.*** This places a burden on
the customs officer to verify that trade is in accordance with CITES provisions to detect
fraud, and illegal trade when it occurs, and inform the MA. This implies that, the regulation
of trade, especially of the AE which is hunted for its ivory, requires integratidn of various
domestic laws and the coordination of institutions at the domestic level. These institutions

must collaborate and exchange information at the right time.

Tanzania
The 2005 regulations makes provisions for the ‘control of trade on species listed under
CITES appe.ndices’.434 The provision is too general, especially to the effect that the

regulations seem not to adopt stricter measures than CITES and protect species only to the

29 TRAFFIC Report to the EC (note 300) at 165.
9 Reeve (note 5) at 214- 215.
“' TRAFFIC Report to the EC(note 300).
“2 Tbid at 165.
3 Ibid. ,
4 Part III of the Regulations.
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extent of their protection under CITES. Arguably, this implies a lack of commitment in

implementing the Convention and in regulating trade in the AE.

To contravene provisions of regulations constitutes an offence punishable by a fine of
ten million shillings ($7693) and to imprisonment for teﬁ years.*> By making a provision for
an “offence” for contravention of the reguiations’, the law is too general and, to some extent,
vague. This is mainly because it implies that contravention of any provisions of the regulation
constitutes the same offence carrying the same punishment. In addition, the use of the
conjunction ‘and’ in relation to the fine and imprisonment implies that a person convicted
will be liable to both fine and imprisonment which is likely to be unworkable in so far as the

criminal law principle of double jeopardy is concerned.**®

The new Act makes elaborate provisions regarding offences. Being in possession of
weapons used or intended to be used for the commission of the offence specified under the
Act constitutes an offence. The specified offences include forged documents such as
certificates and permits or possession of trophies.”’ The burden of proof lies on the
accused.**® The law imposes a fine of not less than five million shillings ($3850) or
imprisonment for terms of not less than one year but not exceeding five years or both in case

of conviction.**’

South Africa

NEMBA prohibits the execution of any restricted activity involving a specimen of a listed

40 A restricted activity is defined to include

threatened or protected species without permit.
hunting, gathering, having in possessioﬁ, conveying or selling a specimen of a listed,
threatened or protected species.**! Such activity constitutes an offence punishable by a term
of imprisonment of not more than five years, or a fine or both. The fine imposed may not
exceed an amount in terms of the adjustment of Fines Act 101 of 1991 or three times the

commiercial value of the specimen in respect of which the offence was committed, whichever

5 Regulation 47.
*36 The rule prohibits double punishment for the same offence.
75101 and 102 Act no 5 of 2009.
397 (D).
%98 102 Wildlife Act no 5 of 2009.
“0'S 57(1) permit issued in terms of chapter 7 which regllate issuing permits.

“1'S 1 NEMBA. See also Glazewski (note 21)at 273.
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is the greater.*** There is no requirement that the burden of proof as to lawful possession lies

with the accused.

It constitutes an offence under the 2009 regulations to import, export re-export or -
introduce from the sea any specimen listed under schedules without a valid permit or
certificate.**’ It is also an offence to sell illegally obtained species. This is punishable by

imprisonment not exceeding ten years or a fine not exceeding R 10m ($12,500), or both.***

Comparative analysis

The 2005 Tanzanian regulations do not specify or list species in appendices according to the
status and protection to be given to such species, instead it relies on the CITES appéndices.
However, the list of CITES may not cater adequately for domestic purposes, as other species

though not listed under CITES need to be given protection under domestic legislation.

Provisions under both the Tanzanian 2005 regulations and NEMBA stipulate fines .
according to the value of species at the market price at a particular time. This is important
mainly because the fixed amount may easily be affected by inflation. The new Tanzanian
Act, further, makes provisions for the reward for a person who provides information that

S “®and it becomes relevant as

leads to a conviction. This is pfovision is consistent with CITE
it may be used as incentive to combat poaching of the AE.

In addition, strict liability under the 2005 regulations in which the intention to commit
an offence is immaterial is relevant in wildlife trade for two reasons. One, there is likelihood
of being in possession of wild species for various purposes without any intention to commit

an offence and, two, itis difficult to prove mens rea particularly in a mere possession.

However, strict liability provision has been subject to challenge in as far as the right
to a fair trial and the presumption of innocence is concerned. For example in The Matter of
Lodi v. MEC for Nature Conservation and Tourism, Gauteng and anotker,446 the applicant
challenged the constitutionality of the Nature Conservation Ordinance s 37 (1) (c) which

places the burden of proof on any person charged with the offence of acquiring, receiving or

“2$ 102 NEMBA.
“3 Regulation 16 (1) (a).
*4 Regulation 16 (2).
“5 Article VIII (2).
6 (2005)(3) SA 381 (T) in Jan Glazewski and Emma Witbooi Annual Survey of South Afvican law (2005) 416
at 427-428. '
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handling dead game. He alleged that the said provision contravenes s 35 (3) (h) of the
Constitution of South Africa as regards the presumption of innocence. The court held that s
37 (1) was inconsistent with the Constitution. Arguably, in interpreting rules that regulate
international trade versus protection of human rights, courts will uphold the later as it is a

constitutional right.

Similarly, although domestic legislation may provide offences and penalties, the lack
of judicial awareness and imposition of non-deterrent fines is a challenge to the effective
regulation of international trade.**’” This may be inferred both from a variation on the
poaching incidents reported in the media and cases instituted in courts and- fines imposed. In
Tanzania, for instance, in the Dodoma Region where more than 50 poaching incidents are
reported in a year, only 4 poaching cases were filed at the Rcsidént Magistrate Court in
2008.**® Two cases were pending as of July 2009. In the third case the accused was
discharged. In the fourth case in which the accused**® was charged for being in unlawful
possession of government trophies c¢/s 67 (4) (2) of the Wildlife Conservation Act no 12 of
1974 and GN 676/1995, a fine of 50,000($40) or 6 months imprisonment was imposed.**°
The 2005 regulations provides for a fine of ten million shillings ($7,700) and imprisonment
for ten years*! and the new Act provides for fine not less than 5mTsh ( $ 3850) or five years

imprisonment, or both.
425 Confiscation of illegally traded species

Domestic legislation must make provisions for the confiscation and return of specimen
illegally traded or possessed.**? It must also elaborate which authority must confiscate, the
extent of their confiscation powers, for example, specimens, containers, equipment and

vehicles involved in an offence and the procedu’rés to be followed as well as the final disposal

“7 Reeves (note 5) at 255.

“8 Republic v Thadei Mlyambago Criminal case no 611/2008; Republic versus Joshua Mathayo 612/2008;
Republic versus Monas Senyagwa Criminal case no 614/2008; Republic versus Christopher John the first three
accused were charged with unlawful possession of Government trophy c¢/s 67(1) and (2) (iii) and section 78 of
the wildlife conservation Act Cap 283 (RE 2002) read together with s 56(i) and paragraph 16(D) of the first
schedule of the Economic and Organised Crime Control Act Cap 200 of (RE 2002) and the fourth for being in
unlawful possession of Government trophies c/s 67 (4) (2) of the Wildlife Conservation Act no 12 of 1974 and
GN 676/1995. ’

*9 Republic v Christopher John Criminal case no 717/2008 (unreported).

0 Information obtained from the Dodoma Resident Magistrate Court Registry which the researcher visited in
July 2009.

! Regulation 47.

2 Article VIII (1) (b). .
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453

~ of confiscated specimens.”” The law must state which legal provisions apply to the

confiscation of specimens of CITES listed species.***

Tanzania

The 2005 regulations require that any specimen which is confiscated in the process of
enforcing the regulations, ‘be entrusted to The Director and placed in a rescue centre’.**?
Though the law does not state what activities will warrant the confiscation of species,
impliedly these include any prohibited under the Act, such as illegal trade. However, the
regulations are silent on the return of such species but require the Director to obtain advice
from the SA and consult the Secretariat before making decision on confiscated species. It is

not clear whether this process is for the purpose of returning such species, or otherwise.

The new Act makes provision for the confiscation of illegally traded specimens.456
However, the law does not provide for the return of specimens obtained, traded or possessed
illegally. The law requires an authorised officer as defined to include the Director of Wildlife
and employees of the National Parks and Forest Divisic_)n,457 to inspect and search any person
where there is a reasonable ground to believe that such a person has committed or is about to
commit an offence under the Act.*’® These offences include being in possession of trophy, a

permit or other documents under the Act.**

The new Act makes comprehensive provision as to the process of confiscation,
including powers and places to be searched, but fails to complete the link as it does not say
what should be done after the conﬁscation of illegally traded species. In addition,
confiscation is limited only to illegal trade and does not extend to the illegal possession or the

obtaining of these species.

South Africa

NEMBA, apart from making provision restricting activities on threatened protected species460

has no provision concerning the confiscation of illegal trade. This is a gap which raises

3 TRAFFIC Report to the EC (note 300)168.

- “1bid at 166.

33 Regulation 27(1) (a).

6.8 92(1).

457 S 1.

%5103 (1).

98103,

460 357 specifies restricted activities and s 3 defines restricted activities.
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serious questions as to what measures are taken in respect of illegally traded or possessed
ivory and other AE products. The 2009 new regulations addresses this by providing that the
MA, in consultation with the SA, may decide on the disposal of confiscated specimens in
accordance with the appropriate CoPs resolution and not according to the Convention which
requires return to the country of origin. Reference to a CoPs decision on confiscated species

seems to be intentionally technical, for example by avoiding the requirement of retumn.

Comparative analysis

The 2005 Tanzanian regulations make provision for the confiscation of species ill‘egally
obtained. Confiscation of illegal trade as one of the requirements is important in view of an
increase in illegal trade in the AE. While the Tanzanian new Act makes provision for
confiscation of illegally traded species, it does not extend to illegally possessed or obtained
species. The law is also silent on the requirement of return of the confiscated species.
NEMBA makes no provision on confiscation of species. This gap has been addressed under

the 2009 regulations.

4.2.6 Periodic reports

The Convention requires all parties to submit reports on CITES trading.*®' These are Annual

and biennial reports which are compiled and submitted by member states to the Secretariat.

Annual reports are a summary of information on, among other things, number and

type of permit and certificates granted, the states traded with, the quantity and type of

I.462

specimens, and the names of species as included in appendix I, II and 11 They serve two

purposes. One is for monitoring trade in listed species and, two, to provide information on

. . 4
implementation.*®*

Biennial reports contain information on administrative, regulatory and legislative

464

measures taken by the Parties to enforce the Convention.™" The report may contain

information on compliance and enforcement initiatives such as inspection, investigations,

- %1 Article VII (7). -

62 http://www.cites.org/eng/resources/reports.shtml [accessed 150ctober 2009].
463 Reeve (note 3).

“64 http://www.cites.org/eng/resources/reports.shtml [accessed 15 October 2009].
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penalties, seizure, convictions and court decisions.*®® At a national level the report serves as a

self assessment tool.

Tanzania

The 2005 regulations require the MA to prepare periodic and annual reports and submit them
to the Secretariat.*® These reports are also to be published in the Government Gazette.*¢’
Tanzania submitted its annual reports from 2002 to 2006 but did not submit from 2007-2009.
Biennial reports were not submitted from 2003-2004, 2005-2006 and 2007-2008.%%®

South Africa

NEMBA imposes an obligation on the Minister to prepare and submit reports and documents-
in compliance with South Africa’s international agreement*® and in compliance with CITES
in terms of article VIII (6) and (7). South Africa submitted annual reports for six years
between 2002 and 2007 and annual reports from 2002 to 2007 but did not submit its biennial
report from 2003-2004, 2005-2006 and 2007- 2008.4°

Comparative analysis

The selected countries make provision in their domestic laws for reporting and have been
submitting annual reports but failed to submit biennial reports. This study argues that the
absence of adequate legislation is largely responsible for such failure which is, in itself, due

to many challenges, including financial constraints.
4.3  Barriers to effective domestic implementation of CITES
In the course of analysing the domestic implementation of CITES this study has identified a

number of challenges that include the varying interests of the parties, exemptions and lack of

uniformity. These are briefly examined below.

*S Thid.

%5 Regulation 4(1) (g) and 29.

“7 Regulation 30. _
“S8 hitp://www.cites.org/eng/resources/report.[accessed 15 October 2009].
‘'S 62 NEMBA. '

“T0 http://www.cites.org/eng/resources/report.[accessed 15 October 2009]
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While effective implementation is a conditio sine qua non for the effective regulation
of infemational trade, the same has not been achieved in the selected countries owing to
various challenges. Such challenges include different means adopted by Tanzania and South
Africa to implement the regulations, divergent Parties’ interests and textual loopholes within
the Convention giving rise either to contradictions, ambiguities or adoption in ‘wholesale’ by
the selected countries. In addition lack of political will and the competing interest between

conservation and sustainable use hinders meaningfully implementation of the treaty.

4.3.1 Varying Parties’ interests

Arguments and éounterjarguments on sustainable use and preservation (discussed at 1.2.1)
have, for instance, been the drfving force in listing AE on each of the appendices.
Preservationists often cite the trade ban to support arguments on sustainable use.*”’ In
addition, preservationists assert that the uncertainty on sustainable use owirig to the difficult
and costly nature of gathering scientific data especially for developing countries, may cause
| what is intended to be sustainable use unsustainable all together. *”? Thus in the absence of
timely and reliable studies species may be overexploited due to unsustainable use.*”
Furthermore, the whole idea of ‘sustainable user’ disagrees sharply with trade bans. To the
AE range states sustainable use is viewed to the extent that economic return is achieved as
compensation for the expensive conservation efforts.*’* Thus income derived from elephants

should outweigh conservation expenses.

In addition, sustainable use is also a compromise between elephant protection and
human needs in a particular area.*’*For instance, most of the people in Africa view elephant

476 and therefore allowing them to benefit from elephant protection

as destructive animals,
gives them a good reason to protect them. It is for these and other reasons that Tanzania has

submitted proposal in the next CoPs to downlist its elephant population from appendix I to II.

M «Call of the wild: trade bans and conservation; wildlife trade’ The Economist (March 8 2008).
“ Young (note 222) at 185.
"7 Ibid.
7 Ibid at 183.
“ Ivid at 184.
76 Ibid.
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4.3.2 Lack of uniformity

Lack of uniformity in domestic implementation is also another barrier. Parties to CITES have
discretion to implement by either amending laws relating to wildlife management, making
provisions for implementing CITES in such legislation, or enacting new legislation. In
Tanzania, for instance, despité what is seen as a new legislation to implement CITES, the law
regulates wildlife management and makes only two provisions to implement CITES. The
Secretariat prepared a model law in the 1990s to be adhered to by the Parties in their |
implementation, *’’ but since this is not binding, the selected countries have opted to make
provisions in existing legislation. The South African 2009 regulations, however, seem to

reflect the said model (annex ‘D).’

In addition, the lack of enforcement mechanism at an international level surrenders
control and enforcement powers to the individual states.*”® Importantly, states are grappling
to reconcile their sovereignty - which has been an impediment towards implementation of
international environmental agreements - 47 with complying with their international law

obligations.

4.3.3 Weaknesses under the Convention

Inadequate implementation is also caused by the textual loopholes within the treaty itself.
Provisions relating to reservations, exemptions and trading with non-parties are barriers to
effective domestic implementation. CoPs decisions have attempted some definition aspects,
for example, exemptions for non-commercial or personal household use. However, the legal
effect of the CoPs decisiohs is questionable -as they are not binding, hence any non-adherence

by Parties may not be said with any clarity to be a breach of an international law obligation;

A provision which is complex - though the selected countries have included it in their
domestic laws — is the one that applies to pre-Convention species.**® This was intended to
ensure that CITES does not apply retrospectively.*®! Provisions as to pre-Convention species

have been problematic and since the inception of the Convention they were differently

‘77 TRAFFIC Report to the EC (note 300) at 168.
“® Young (note 222) at174.
“ Alacorn (note 42) at 115-116.
% Article VII (2).
8l Winjnstekers (notel11) at 14.
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interpreted and applied by the Parties. While some applied the date of entry into force of the

Convention, others applied the date of entry into force of CITES in their own countries.**

In recognising this problem, Res 5.11 decided, among other things, that the certificate
referred in article VII.2 be issued by the MA of a re-exporting country where it is satisfied
that at the date on which the specimen was acquired the specimen was not listed in the
appendices or the country of origin was not a party to the Convention. In addition - and of
more relevance to the AE - it was decided that, in the case of species uplisted or downlisted -
from appendix I, 1T and III they shall be subject to conditions applicable to them at the time
of export, re-export or import. This provision seem to be inconsistent with the basic idea
behind exemptions of art VII 2 as it recommends that specimens acquired as appendix II or

III be treated as appendix I specimens after the species had been uplisted.**’

It is for this reason that in 1989, in anticipation of the transfer of AE from appendix II"
to appendix I it was recommended that all Parties should take stricter domestic control on

¢ Currently,

trade in AE ivory under appendix I, pending entry into force of resolution 7.8.
even though the population of AE from Southern African states is listed in appendix II and .
trade is allowed for limited purposes, generally AE are listed in appendix I and therefore

strict measures are necessary.

| The status of AE was elaborated by the South African Constitutional Court in Vorster
v Department of Economic Development, Environment and Tourism, Limpopo Province and
ot_hers.485 The applicant applied for a hunting permit in terms of s 69 of the Limpopo
* Environmental Management Act no 7 of 2003 to shoot damage-causing elephant. The
application further requested permission be issued in the form of a CITES permit which may
be used by foreigners wishing to export trophy from South Africa. The respbndent i1ssued the
permit in terms of s 60 of the Act and imposed a condition that the hunter must be a local
hunter. The applicant challenged this, claiming the requirement of ‘local hunter’ was wultra

vires in terms of s. 69 of the Limpopo Act.

“®2 Thid.
“®3 Ibid at 142-143.
“® Ibid.
“52006(5) SA 291 (T).
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In deciding the matter, the Court clarified the status of the AE that, ‘CITES subjects
trade in certain listed species and their product to certain control.[AE] are generally listed in
appendix I of the Convention meaning that they are threatened with extinction and there may
be no trade on such species at all’.*% |

| The Court further stated that in respect of elephants in four Southern African
countries, namely, Botswana, South Africa, Namibia and Zimbabwe, an exception has been

made to list in appendix II and this means that they may become threatened with extinction

and trade is permitted subject to conditions including annual country quotas.487

Another exemption is species for non-commercial loan, donation or exchange
between scientists or scientific institutions.”*® The purpose of excluding the exchange of
species for a scientific institution is to facilitate the normal transfer of dead specimens ambng
bona fide museums and other scientific collections.*®® However, there is no definition as to
scientific institutions either under the treaty or legislation of the twci countries.*”® CITES
resolution Conf 11.15 (pertaining to non-commercial loan, donation and exchange of
museum and herbarium specimens) only offers standards for scientific institutions, but no
definition. This discrepancy is likely to result in different implémentation as species may be -

exempted in one country while not in another.

4.4 Conclusion

Tanzania and South Africa implement CITES in varying ways. However, what i§ common to
them is that they both implement CITES through subsidiary legislation while making few
provisions relevant for the implementation of CITES. For example, the objectives of the

A legislation are broad and are meant for wildlife and biodiversity management and
conservation. One wonders as to the seriousness of Tanzania and South Africa in regulating
international trade in one of their ‘precious’ mammals. For instance, if the United States has
specific legislation on the AE why does not the selected countries - the habitat of AE and, the
countries (together with other AE range states) that most need eléphant for econéinic

purposes?

6 Glazewski (note192).
“7 Ibid.
8 Article VII (6). .
“ TRAFFIC Report to the EC (note 300) at 52.
490 -
Ibid.
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Implementation of CITES is not only inadequate by reason of weak regulations but
also due to non-cbmpliance with the obligations under the Convention and CoPs decisions.
This is mainly due to factors that include financial, technical, technological constraints and

lack of political will.

In addition, Ministers in the two countries have a huge role to play pertaining to
institutions and legislation so much so that in such that his or her impartiality could be
compromised. Legislation in the two countries is wanting in areas such as provisions for the

exemptions, confiscation of illegal traded species and the small fines imposed by courts.

Based on these findings this study, draws conclusion and makes recommendations in

the next and last chapter.
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CHAPTER FIVE

CONCLUSION AND RECOMMENDATIONS

5.1 Conclusion

The importance of the African elephant cannot be sufficiently stressed (by reason of its being
a ‘keystone’, ‘flagship’ and ‘umbrella’ species, as well as other factors). However, the
regulation of international trade in such species has been, and remains problematic due to
conflicting interests between preservation as against sustainable use of endangered species -
the AE in particular. The adoption of CITES in 1973 sought to create binding obligations,
with a view to putting in place acceptable mechanisms to enhance such regulation. On one
hand, however, CITES has inherent weaknesses such as exemptions, reservations and trading
with non-parties. On the other, individual states such as Tanzania and South Africa seem to
have failed largely to implement meaningfully the Convention in their domestic legal regimes

due to financial constraints and lack of political will among other factors.

Since the AE is exposed to various threats, including loss of habitat and climate
change, Tanzania and South Africa need effective domestic legislation which should ensure
that international trade in the AE achieves sustainable use, rather than being a cause of

_extinction. Currently, however, the legislation that seeks to implement CITES in both
countries is inadequate for purposes of regulating international trade in the AE. For instance,
neither of the two countries have adequately éomplied with their obligations under CITES
and the decisions of the CoPs as introduced into the domestic regifnes appear largely
piecemeal and essentially lacking in compliance with the Convention. Thus, attempts at the
domestic implementation of CITES have hardly enhanced regulation of intemnational trade in

the AE.

Challenges such as varying interests and priorities of Parties, the conflict between
sustainable uses as against preservation exist. All need to be addressed by the Parties in order
to effectively implement CITES in their domestic legislation. Political will, increased
resource allocation, subordination of state sovereignty and taking stricter domestic measures
for regulating international trade in the AE are among the measures needed. It is mainly by so
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doing that the two countries may be able to adequately implement CITES, thereby effectively

regulating international trade in the AE.

Having analysed CITES, including the administrative and legislative measures
adopted by the CoPs, and having considered attempts at domestié implementation in the
selected countries, it is tenable to conclude that intemational trade in the AE requires
effective implementation of CITES in Tanzania and South Africa. In this regard, the

following recommendations are considered to be a good starting point.

5.2 Recommendations

Inadequate domestic implementation exacerbates the weaknesses of the international regime
as does the lack of the Parties’ political will to adhere to their international obligations,
including CITES. These, however, are insufficient grounds for Tanzania an& South Africa not
to effectively implement CITES for the purposes of the regulation of international trade in

AE, and thus the study tenders the following recommendation.

CITES should continue its efforts and enhance financial, technical and technological
assistance to the Parties for effective domestic implementation. This should include training
in, for instance, the current means of trade (e—commercé and internet trade) which South
Africa is already using but Ténzania is not. This is relevant, mainly because where different
systems are used by Parties, the possibility of fraud and illegal trade may be prevalent,
especially on the part of Parties where e-commerce is not used. In addition, designation and
operating institutions at domestic level are costly and therefore financial assistance is

Imperative.
Tanzania

Tanzania’s 2005 regulations implementing CITES are inadequate and it is for this reason that
the new Act was adopted. Since the Act has been passed and is waiting'the date of entry into

force, the following recommendations are based on the new Act.

The new Act does not seem to contain any substantial changes, especially in
comparison with the 2005 regulations promulgated in terms of Act no 12 of 1974. It is
possible that regulations to be made by the Minister will make provisions which are not
reflected under the Act. However, the Act itself is wanting. For example, it should make
specific provision for the implementation of CITES. Such provisions should inclﬁde
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implementation of CITES as one of its objectives, appendices listing species according to the
extent they are threatened with extinction and comprehensive provisions addressing illegal

trade.

Further, the law should provide for the implementation of articles II, III, IV, V and VI
of CITES. These relate to the regulation of species in its substantive provisions instead of
delegating to the Minister’s discretionary powers ‘to make regulations in relation to CITES

matters.’

South Africa

South Africa’s 2009 regulations implementing CITES have been made and will enter into
forcé on a date to be published by the Minister for Environmental Affairs. These regulations
address many weaknesses under the 2007 regulations, for example, designating MA as
‘i1ssuing authority’, annex échedules of liéted species and a sample of the CITES trade
permit. The regulations are, to a large extent, consistent with CITES and the annéx ‘D’ model

law.

A general recommendation is the need for coordination of practices in the provinces
which at present enjoy autonomy in environmental matters including issuing permits.
according to CITES criteria. For instance, the internet permit system used in some of the
provinces has been said to create loopholes for illegal trade, particularly in areas where the
system is not employed. Coordination is therefore required during the interim period until the
implementation of the national strategy to use internet permit system national-wide takes
effect - at least by the end of 2009 - .so that it will be applicable all over the country.*! A
Unfortunately, by the year 2010 has already started and the Minisfer’s promise is yet to t?e

fulfilled for unknown reasons.

Further, the powers of the Minister in terms of making appointment, making

regula’_dons and as the MA are too broad and need to be reviewed.
Tanzania and South Africa

In order to appreciate the role of CITES in regulating international trade in endangered

species, including the AE, parties should take a liberal approach in listing and delisting

“! JP Louw- Environmental Affairs Department spokesman: The Citizen 27 September 2009 available at
http://www.citizen.co.za/index/article.aspx?pDesc=16229.1.22 [accessed 28 September 2009].
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species. Economic and political influences are likely to weaken and hinder the purpose for
which CITES was adopted. Importantly, parties should implement CITES in their domestic
substantive legislation. In this regard, Tanzania and South Africa need to implemenf CITES
'consi;stent with the Convention and various decisions and resolutions adopted for purposes of
" domestic implementation generally, and the regulation of international trade in the African

elephant in particular.

Additionally, there is a need to provide technical, technological and financial
assistance to Tanzania and South Africa for meaningful implementation of CITES. For
“example, while South Africa is currently issuing permits through the internet, Tanzania is not.
This is mainly due to financial and technological constraints. Financial constraints are also a
limitation for appointing experts within the SA and the MA of the two countries. The SA

staffs, for instance, is required to be a professional trained in animal sciences.

The implementation of CITES requires financial resources in terms of establishing SA
and MA in domestic laws. In additional, it requires trained personnel and technology
especially in the field of science for example making non-detrimental findings. The process
of issuing permit is complex in view of the documents required, time and process all of which
are said to be cumbersome. There is also a need to assist parties in formulating uniform rules

concerning permits.

Further, there is a need for cooperation among institutions responsible for the control
of international trade in the AE. These include SA, MA and others which work together in
controlling and monitoring the illegal trade in AE such as the police, customs and civil
society. Such cooperation should include the exchange of information at national, regional
and international level. At regional level, for example, parties need to strengthén cooperation
under the Lusaka Agreement with the view of combating the illegél trade-in the AE,

particularly the ivory trade.

Meéningful implementation of CITES requires political will among other factors.
Whether, how and when such political will may be present and be exercised is a matter to be

seen.
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3. Importer (name and address) 4. Exporter/re-exporter (name, address and
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Svgnau.nreyme applicant

§. Special conditions 6. Name, address, national ority

For live animals, this permit or certificate is only valid if the transport conditions
conform to the CITES Guidetines fos transport or, in the case of air transport, to
the IATA Live Animals Regulations
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(see reverse)
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7.8. s / \ 1 \ / 1a.
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| | \ | |

1.8, : ' |9. \ \ 10\ / 1. : 1a,
B 12, Country of origin * Permit no, Date’ N J2a. COM of fast  Certificate no. Date 12b. No. of the operation **
re-expost or date of acquisition ***
748. /|7 \ \/) . 1a.

1C 12 Country of origin * {Permit no. 12a. Country of last  Certificate no. Date 12b. No. of the operation **
re-export or date of acquisition ***

/ 7.!8 10. |‘I‘I. 1Ma.

D 2. Coun of origin *  Permit nod \_Dy 12a. Country of ast  Certificate no. Date 12b. No. of the operation **
re-export or date of acquisition ***

* ntry in wh:ch specimens vere taken flom the wild, bred in captivity or artificially propagated (only in case of re-export)
** 0 ens of Appendlx -| Species brefl in captivity or artificially propagated for commercial purposes
*** For pre-Convention

13. This permit/certifx

,Place Date Security stamp, signature and official seat
{. | 14. Export endorsement: 5. Bill of Lading/Alr waybili number:
8lock Quantity
A
LB _
c [ — -
D Port of export Date Signature Official stamp and title

CITES PERMIT/CERTIFICATE No.
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nstructions and explanations
These correspond to block numbers on the form)

2a.

4,

5.

Tick the square which corresponds to the type of document issued (export permit, re-export certificate, import permit or other). If the box
"other” has been ticked, the type of document must be indicated. The original number is a unique number allocated to each document by
the Management Authority.

For export permits and re-export certificates, the date of expiry of the document may not be more than six months after the date of
issuance (one year for import permits).

Complete name and address of the importer.

The name of the country must be written in full. -

Complete name and address of the exporter/re-exporter. The name of the country must be stated. The absence of the signature of the
applicant renders the permit or certificate invalid.

Special conditions may refer to national legislation or special conditions placed on the shipment by the issuing Management Authority. This
block can also be used to justify the omission of certain information.

The following codes should be used: T for commercial, Z for zoos, G for botanical gardens, Q for circuses and travelling exhibitions, S for
scientific purposes, H for hunting trophies, P for personal, M for medical, E for education, N for reintroduction or introduction into the wild,
and B for breeding in captivity or artificial propagation, L for law enforcement / judicial / forensic.

Indicate the number of the security stamp affixed in block 13.

The name, address and country of the issuing Management Authority should already be printed on the form.

. Indicate the scientific name (genus and species, where appropriate subspecies) of the animal or plant as it appears in the Convention

Appendices or the reference lists approved by the Conference of the Parties, and the common name of the animal or plant as known in the

country issuing the permit.

Describe, as precisely as possible, the specimens entering trade (live animals, skins, flanks, wallets, shoes, etc.). If a specimen is marked

(tags, identifying marks, rings, etc.), whether or not this is required by a Resolution of the Conference of the Parties (specimens originating

in a ranching operation, specimens subject to quotas approved by the Conference of the Parties, specimens of Appendix-1 species bred in

captivity for commercial purposes, etc.), indicate the number and type of mark. The sex and age of the live animals should be recorded, if
possible.

Enter the number of the Appendix of the Convention (!, Il or lll) in which the species is listed.

Use the following codes to indicate the source:

W  Specimens taken from the wild

R Specimens originating from a ranching operation

D  Appendix-l animals bred in captivity for commercial purposes and Appendix-| plants artificially propagated for commercial purposes,
as well as parts and derivatives thereof, exported under the provisions of Article VII, paragraph 4, of the Convention

A Plants that are artificially propagated in accordance with Resolution Conf. 11.11 (Rev. CoP14), paragraph a), as well as parts and
derivatives thereof, exported under the provisions of Article ViI, paragraph 5 (specimens of species inciuded in Appendix | that have
been propagated artificially for non-commercial purposes and specimens of species included in Appendices I and lll)

C  Animals bred in captivity in accordance with Resolution Conf. 10.16 (Rev.), as well as parts and derivatives thereof, exported under
the provisions of Article Vi, paragraph 5 (specimens of species included in Appendix | that have been bred in captivity for non-
commercial purposes and specimens of species included in Appendices Il and Ill)

F  Animals born in captivity (F1 or subsequent generations) that do not fulfii the definition of 'bred in captivity’ in Resoiution
Conf. 10.16 (Rev.), as well as parts and derivatives thereof

U Source unknown (must be justified)

| Confiscated or seized specimens

O  Pre-Convention (may be used with other source codes).

The quantity and units indicated should conform to the most recent version of the Guidelines for the preparation and submission of CITES

annual reports.

. Indicate the total number of specimens exported in the current calendar year (1 January to 31 December) (including those covered by the

present permit) and the cumrent annual quota for the species concerned (for example 500/1000). This should be done for the national
quotas as well as for those determined by the Conference of the Parties.

The country of origin is the country in which the specimens were taken from the wild, bred in captivity or artificially propagated, except in
the case of plant specimens that cease to qualify for an exemption from the provisions of CITES. in such instances, the country of origin is
deemed to be the country in which the specimens ceased to qualify for the exemption. Indicate the number of the permit or certificate of
the exporting country and the date of issuance. If all or part of the information is not kriown, this should be justified in block 5. This block
must only be completed in case of re-exports;

The country of last re-export is the country from which the specimens were re-exported before entering the country in which the present
document is issued. Enter the number of the re-export certificate of the country of last re-export and its date of issuance. If all or part of
the information is not known, this should be justified in block 5. This block must only be completed in case of re-export of specimens
previously re-exported.

. The "No. of the operation” is the number of the registered captive-breeding or artificial propagation operation. The “date of acquisition” is

defined in Resolution Conf. 13.6 and is required only for pre-Convention specimens.

To be completed by the official who issues the permit. The name of the official must be written in full. The security stamp must be affixed
in this block and must be cancelled by the signature of the issuing official and a stamp or seal. The seal, signature and security-stamp
number should be clearly legible.

To be completed by the official who inspects the shipment at the time of export or re-export. Enter the quantities of specimens actually
exported or re-exported. Strike out the unused blocks.

Enter the number of the bill of lading or air way-bill if the method of transport used requires the use of such a document.

he document must be written in one of the three working languages of the Convention (English, Spanish or French) or must include a full
"anslation into one of these three languages. Exported and re-exported specimens should not appear on the same document unless it is clearly
"dlcilted which specimens are being exported and which re-exported.

\FTER USE THIS DOCUMENT MUST BE RETURNED TO A MANAGEMENT AUTHORITY OF THE IMPORTING COUNTRY.

(as amended at CoP14)
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TRAFFIC Report to the European Commission

Act Number XX of 200X

‘International Trade in Wild Fauna and Flora Act

n Act to implement the detailed provisions of the Convention on International
rade in Endangered Species of Wild Fauna and Flora (CITES) with a view to.
nsure that no species of wild fauna and flora becomes or remains subject to
nsustainable exploitation because of international trade,

PART 1
Preliminary

This Act may be cited as the International Trade in Wild Fauna and Fiora Act.
(1) Definitions. In this Act:

Appendices”: The species covered by CITES are listed in three Appendices,
scording to the degree of protection they need. Appendix | includes species
reatened with extinction. Trade in specimens of these species is permitted only in
xceptional circumstances. Appendix Il includes species not necessarily threatened
ith extinction, but in which trade must be controlled in order to avoid utilization
compatible with their survival. Appendix Il contains species that are protected in at
ast one country, which has asked other CITES Parties for assistance in controlling
e trade. Changes to Appendix lll follow a distinct procedure from changes to
ppendices | and Il, as each Party's is entitied to make unilateral amendments to it.

\

Artificially propagated": refers only to plants grown under controlled conditions from
eds, cuttings, divisions, callus tissues or other plant tissues, spores or other propaguies that either are
«empt or have been derived from cultivated parental stock;

3red in captivity": refers only to offspring, including eggs, born or otherwise
oduced in a controlled environment of parents that mated or otherwise transmitted
eir gametes in a controlled environment, as defined in Resolutions of the Conference
the Parties;

Certificate of origin": These documents allow the export of specimens of species
ted in Appendix Il when the specimens originated in a non-listing country.

CITES”: is the Convention on International Trade in Endangered Species of Wild
auna and Flora, concluded in Washington, D.C. on 3rd March 1973, as amended in
onn on 22 June 1979,

CITES Secretariat”: the Secretariat of CITES as referred to in Article X!l of CITES:

>onference of the Parties": the Conference of the Parties as referred to in Article Xi
"CITES;

>ontrolled environment”: environment that is manipulated for the purpose of
‘oducing animals of a particular species, that has boundaries designed to prevent
imals, eggs or gametes of the species from entering or leaving the controlled
Wironment, and the general characteristics of which may include but are not limited
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. artificial housing; waste removal; health care; protection from predators; and
rtificially supplied food;

"Country of origin”: the country in which a specimen has been taken in the wild or
Lom or bred in captivity or artificially propagated, or introduced from the sea;

“Court”: means the Magistrate Court or Summary Jurisdiction;

‘Cultivated parental stock”: means the ensemble of plants grown under controlled
~onditions that are used for reproduction, and which must have been, to the
satisfaction of the designated CITES authorities of the exporting country established
n accordance with the provisions of CITES and relevant national laws and in a
nanner not detrimental to the survival of the species in the wild and maintained in
sufficient quantities for propagation so as to minimize or eliminate the need for
sugmentation from the wild, with such augmentation occurring only as an exception
and limited to the amount necessary to maintain the vigour and productivity of the
sultivated parental stock;

‘Derivative’’; in relation to an animal, plant or other organism, means any part, tissue
r extract, of an animal, plant or other organism, whether fresh, preserved or
rocessed, and includes any chemical compound derived from such part, tissue or
2xtract; ‘

'‘Domestic trade": any commercial activity, including, but not limited to, sale,
yurchase and manufacture, within temtory under the jurisdiction of {name of the -
ountry) :

‘Enforcement Officer”: means a police officer, or customs officer or any person
ppointed by the Minister with authorization to enforce this Act;

'Export™: means the act of taking any specimen out of any place under fhe jurisdiction
f (name of the country);

‘Hunting trophy”: means any hom, ivory, tooth, tusk, claw, hoof, hide, skin, hair,
eather, egg or other durable portion whatsoever of any animal, whether processed or
1ot, which is recognizable as a durable portion of such animal;

'Import”: means to land on or attempt to land on, bring into or introduce into, any
lace subject to the jurisdiction of (name of the country) other than transit ‘and
ranshipment any specimen of species included in the Appendices of CITES;

'Introduction from the sea" means transportation into (name of the country) of
pecimens of any species which were taken from the marine environment not under
he jurisdiction of any State, including the air space above the sea and the sea-bed and
subsoil beneath the sea;

International trade": any export, re-export, or import covered by the Customs
egulations and introduction from the sea;

'Invasive alien species”: species introduced deliberately or unintentionally outside
heir natural habitats where they have the ability to establish themselves, invade,
utcompete natives and take over the new environments;

Label”: piece of paper, card, or other material bearing the acronym ‘CITES’ and
ssued or approved by a Management Authority for the identification of contents as
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rbarium specimens, preserved, dried or embedded museum specimens or live plant
aterial for scientific study. They shall include the name and address of the sending
stitution and the codes of the exporting and importing institutions over the signature
a responsible officer of that registered scientific institution;

egal acquisition finding”: ‘A finding by the Management Authority of the State of
port determining whether specimens were acquired consistent with national laws.
e applicant is responsible for providing sufficient information to show that specimen
s legally acquired.

lanagement Authority™: a national administrative body designated in accordance
h Article IX, paragraph 1(a), of CITES;

on-detriment finding”: A finding by the Scientific Authority advising that a
yposed export or introduction from the sea of Appendix 1 or Il specimens will not be
trimental to the survival of the species and that a proposed import of an Appendix |
ocimen is not for purposes that would be detrimental to the survival of the species;

ffering for sale": offering for sale or any action that may reasonably be interpreted
such, including advertising or causing to be advertised for sale and invitation to
qotiate;

ermit or Certificate": the official document used to authorize import, export, re-
vort, or introduction from the sea of specimens of species listed in any of the
pendices of CITES. It shall conform to the requirements of CITES ‘and Resolutions
the Conference of the Parties or otherwise shall be considered invalid;

ersonal or household effects”: dead specimens, parts and derivatives that are the
ongings of a private individual and that form or are intended to form part of his
mal possessions;

re-convention Certificate™: The pre-convention date for a specimen may vary
pending on when a Party joined CITES or on a country's stricter national
islation.

rimarily commercial purposes”: means all purposes whose non-commercial
bects do not clearly predominate;

uota™: Prescribed number or quantity of specimens that can be harvested, exported
otherwise used over a specific period of time ;

eadily recognizable part or derivative” include any specimen which appears
m an accompanying document, the packaging or a mark or label, or from any
er circumstances, to be a part or derivative of an animal or plant of a species
luded in the Appendices, unless such part or derivative is specifically exempted
m the provisions of the Convention;

e-export”: the export of any specimen that has previously been imported;

escue Centre™: a centre as defined in Article VIII, paragraph 5, of CITES;

ale™: any form of sale. For the purposes of this Act, hire, barter or exchange shall be
larded as sale; related expressmns shall be similarly interpreted;

170



TRAFFIC Report to the European Commission

"Scientific Authority": a national scientific body designated in accordance with Article
IX of CITES;

“Species™: includes any species, subspecies, or geographically separate population
thereof; '

"Specimen":
(i) any animal or plant, whether alive or dead of specimens of a species included in

Appendices |, Il and Hll of CITES.

(i) Any part or derivative: which appears from an accompanying document, the
packaging or a mark or label or from any other circumstances to be a part or derivative
of an animal or plant of species included in the in Appendices |, il and lli, unless such
- part or derivative is specifically exempted from the provisions of CITES.

A“Tags"’:v' Piece of material for the identification of raw, tanned, and/or finished
crocodilian skins entering international trade from the countries of origin;

"Transit™: the transit procedures as defined by the customs regulations of (name of
the country);

"Transhipment™: the transhipment procedures as defined by the Customsregu!atlons
of (name of the countryy);

“The Minister”: the Minister responsible for matters relating to wild fauna and flora;

“Under controlied conditions”: means in a non-natural environment that is
intensively manipulated by human intervention for the purpose of plant production.
General characteristics of controlied conditions may include but are not limited to
tillage, fertilization, weed and pest control, irrigation, or nursery operations such as
potting, bedding or protection from weather; and

3. The export, re-export, import, introduction from the sea, transit and transhipment of
specimens of species listed in the Schedules of this Act, other than in accordance with
the provisions of CITES and this Act is prohibited. :

4. Recommendations included in Resolutions and Decisions of the Conference of the
Parties to CITES shall serve as source of interpretation of the provisions of the
Convention and this Act.

5. The burden of proof of the legal possession of any specimen of a species included
in the CITES appendices attached to this Act lies with the possessor of that specimen.
PART 2
Field of Application
6. This Act applies to all animal and plant species listed in the Appendices of CITES.
7. (1) Option 1: The following Schedules are attached to this Act:
(a) Schedule 1, which lists all species included in Appendix | of CITES; |

(b) Schedule 2, which lists all species included in Appendix If of CITES;
(c) Schedule 3, which lists all species included in Appendix It of CITES;
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7. (1) Option 2: The following Schedule is attached to this Act:

(a) Schedule 1, which lists all species included in Appendices |, Il and Il of CITES;

Option 3: The Minister shall by order publish the Schedules to this Act.

(2) Schedule (s) to this Act are automatically amended when amendments to
Appendices 1,1l or Il of CITES enter into force. These amendments shall be published
in the Gazette as soon as possible after their adoption by the Conference of the
Parties. The official website of the Convention is the official reference for the

Appendices.

Note: In order to be legally binding, the lists of species covered by CITES must
usually be published in the Government Gazette or equivalent official publication of
the Party concerned. Because the CITES Appendices are regularly amended,
however, Parties should develop a procedure to ensure that subsequent amendments
are formally published. Countries might add other schedules with native species at the
condition they make the difference with the CITES documents.

(3) The Management Authority has the right to add or delete any species from
~ Appendix lll when the species occurs within the national jurisdiction of the country.

PART 3
Authorities

8. (1) Option A: The [name of the agency] is designated as the CITES Management
Authority for [name of the country].

Option B: The Minister shall by order designate a CITES Management Authority.

Note: More than one Management Authority may be designated, in which case a lead
Management Authority should be identified.

(2) The specific duties of the Management Authority shall include, but are not limited to
the following:

a) to grant permits and certificates in accordance with the provisions of CITES and
to attach to any permit or certificate any condition that it may judge necessary;

b) to communicate with the Secretariat and other countries on scientific,
administrative, enforcement and other issues related to implementation of the
Convention;

¢) to maintain records of internationa!l trade in specimens and prepare an annual
report concerning such trade, and submit this report to the CITES Secretariat by 31
October of the year following the year to which the report refers;

d) to prepare a biennial report on legislative, regulatory and administrative measures
taken to enforce the Convention, and to submit this report to the CITES Secretariat
by 31 October of the year following the two-year period to which the report refers;

e) to coordinate national implementation and enforcement of the Convention and
this Act and to co-operate with other relevant authorities in this regard;
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fito consult with the Scientific Authority on the issuance and acceptance of CITES
documents, the nature and level of trade in CITES-listed species, the setting and
management of quotas, the registration of traders and production operations, the
establishment of Rescue Centres and the preparation of proposals to amend the
CITES Appendices;

g) to represent [name of the country] at national and international meetings related
to CITES;

h) to provide awareness-raising, training, education and information related to the
Convention;

i)to advise the Minister on action to be taken for the implementation and
“enforcement of CITES:;

j)to' designate one or more Rescue Centres for seized and confiscated living
specimens

k) to intervene in litigation before a court in any matter under this Act.

8. (1) Option A: The fname of the agency] is designated as the CITES Scientific
Authority for [name of the country].

Option B: The Minister shall by order designate a CITES Scientific Authority.

Note: More than one Scientific Authority may be designated, in which case a lead
Scientific Authority. should be identified.

(2) The specific dutles of the Scientific Authority shall include, but are not limited to the
followmg

a) advise the Management Authonty on whether or not a proposed export of a
specimen of species listed in Appendix [ or I will be detrimental to the survival of
the species involved;

" b) in the case of a proposed import of a specimen of a species in Appendix 1, advise
the Management Authority on whether or not the purposes of the import are
detrimental to the survival of the species involved;

c) in the case of a proposed import of a live specimen of a species listed in
Appendix |, advise the Management Authority whether or not it is satisfied that the
proposed recipient of the specimen is suitably equipped to house and care for it;

d) monitor the export permits granted for specimens of species listed in Appendix I,
as well as the actual exports of such specimens, and advise the Management
Authority of suitable measures to be taken to limit the issue of export permits when
the population status of a species so requires;

e) advise the Management Authonty on the disposal of conﬁscated or forfeited
specimens;

fladvise the Management Authority on any matter the Scientific Authority considers
relevant in the sphere of species protection;
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g) perform any tasks foreseen in the Resolutions of the Conference of the Parties to
CITES.

10. (1) Option A: The [name of the agency] is designated as the agency with
authorization to enforce this Act.

Ophon B: The Minister shall by order designate the agency authorized to enforce this
act.

Note: More than one Enforcement Agency may be designated, in which case a lead
Enforcement Agency should be identified. The functions and powers of the
Enforcement Agencies are stipulated in the Part regarding Infractions and Penalties.

(2) It shall be the duty of all public authorities to co-operate fully with the Management
Authority in enforcing the provisions of this Act.

PART 4
Conditions for international trade

As far as possible, the Management Authority and enforcement authaorities shall ensure
that specimens of CITES-listed species pass through any formalities required for trade
with a minimum of delay. To facilitate such passage, the Management Authority may
designate ports of entry and ports of exit at which specimens must be presented for
clearance.

The Management Authority shall ensure that all living specimens, during any period of
transit, holding or shipment, are properly cared for so as to minimize the risk of injury,
damage to health or cruel treatment.

Export

11. The export of any specimen of species included in Appendices | and Il requires the
prior grant and presentation of an export permit.

The export of any specimen of species included in Appendix il requires the prior grant
and presentation of an export permit, if [name of country or dependent territory] listed
the species in Appendix lil, or a certificate of origin.

An export permit shall only be granted if the following conditions are met:

(a) the Management Authority must be satisfied that the specimen concerned has
been legally acquired;

(b) the Management Authority is satisfied that any living specimen will be prepared
and shipped in accordance with the most recent edition of the Live Animals
Regulations of the International Air Transport Association, regardiess of the mode of
transport, so as to minimize the risk of injury, damage to health or cruel treatment:

- {c) in the case of a specimen of a species listed in Appendices | and I, the Scientific
- Authority has made a non-detriment finding and advised the Management Authority
- -accordingly.
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Note: Non-detriment findings should generally be made on a shipment-by-shipment
basis, unless the Scientific Authority has set an annual export quota for a particular
species which is based on a broader non-detriment finding.

(d) in the case of specimens of species listed in Appendix |, an import permit has
been granted by the competent authority of the country of destination

import

12. The import of any specimen of species included in Appendix | requires the prior
grant and presentation of an import permit and either an export permit or a re-export
certificate.

An import permit should only be granted if the following conditions are met:

(a) the Scientific Authority has advised that the import will be for purposes which are
not detrimental to the survival of the species and is satisfied that the proposed
recipient of a living specimen is suitably equipped to house and care for it;

(b) the Management Authority is satisfied that the specimen concerned is not to be
used primarily for commercial purposes;

(c) the import of any specimen of species included in Appendix | requires the prior
presentation of either an export permit or a re-export certificate.

(d) the import of any specimen of species included in Appendix H! requires the prior
presentation of a certificate of origin or an export permit, where the import is from a
State which has included the species in Appendix lll or a certificate granted by the
State of re-export that the specimen was processed or is being re-exported to.

Re-export

13. The re-export of any specimen of species included in Appendices | and Il requires
the prior grant and presentation of a re-export certificate.

A re-export certificate shall only be granted when the following conditions are met:

(a) the Management Authority is satisfied that any specimen to be re-exported was
imported in accordance with the provisions of this Act and of CITES;

(b) the Management Authority is satisfied that any living specimen will be prepared
and shipped in conformity with the most recent edition of the Live Animals
Regulations of the International Air Transport Association, regardless of the mode of
transport, so as to minimize the risk of injury, damage to heaith or cruel treatment;

(c) in the case of any living specimen of species listed in Appendix |, the
Management Authority is satisfied that an import permit has been granted

Introduction from the sea

14. The introduction from the sea of a specimen of a species included in Appendices |
and i requires the prior grant and presentation of a certificate of introduction from the
sea.
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A certificate of introduction from the sea shall only be granted when the following
conditions have been met: '

(a) the Scientific Authority advises that the introduction of any specimen will not be
detrimental to the survival of the species;

-(b) the Management Authority is satisfied that any specimen of a species listed in
Appendix | is not to be used for primarily commercial purposes and that the

proposed recnp»ent of any living specimen is suitably equipped to house and care for
it;

c) the Management Authority is satisfied that any living specimen of a species listed

in Appendix I will be so handled as to minimize the risk of injury, damage to health
or cruél treatment.

Permits and certificates

15. To be valid, all permits and certificates must be in a form prescribed by the
Management Authority and which is in conformity with the provisions of CITES and
Resolutions of the Conference of the Parties to CITES. A sample permit/certificate
format is attached as Schedule 4.

(@) Export permits and re-export certificates are vahd for a period of six months from
their date of issue.

(b) Import permits for specimens of species included in Appendix | are valid for a
period of twelve months from their date of issue.

(c) A separate permit or certificate is required for each consignment of specimens.'

(d) The Management Authority shall cancel and retain used export permits and re-
export certificates issued by authorities of foreign States and any corresponding import
permits,

(e) Permits and certificates may not be transferred to a person other than the one
named on the document,

() The Management Authority may require applicants for permits or certificates to
provide any additional information that it may need to decide whether to issue a permit
or certificate.

(g) The Management Authority may, at its discretion, grant or refuse to grant a permit
or certificate, or grant a permit or certificate subject to certain conditions.

(h) The Management Authority may at any time revoke or modify any permit or
certificate it has issued if it deems it necessary to do so, and shall do so when the

permit or certificate has been issued as the result of false or misleading statements by
the applicant.

(i) Only valid export permits, re-export certificates and certificates of origin from
- ®Xporting countries shall be accepted to authorize the import of specimens of species
-_"lncluded in Appendices |, Il and .
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16. (1) A permit or a certificate issued in violation of the law of a foreign country or in
violation of the Convention or contrary to the Resolutions of the Conference of the
Parties to CITES shall be considered invalid.

(2) If any condition attached to a permit or certificate has not been complied with,
it shall be considered as invalid. |

PART 5
Registration and Marking

17. (1) All persons wishing to trade in specimens of any species listed in Appendix |
must be registered with the Management Authority. [Countries should register traders
in specimens of species listed in Appendix Il and lll if it is recommended under a
Resolution (e.g. sturgeon specimens). Otherwise, countries may choose whether to
require such registration. ]

Note: /f deemed necessary, legislation may also require the registration of traders and
production operations dealing in specimens of Appendix Il and Il listed species. The
potential administrative burden of such registration, however, should be carefully
considered.

(2) All persons wishing to produce captive-bred animals and artificially propagated
plants for commercial trade purposes of any species listed in Appendix | must be
registered with the Management Authority. [Countries should require the registration of
producers of species listed in Appendices Il and il if it is recommended under a
Resolution. Otherwise, countries may choose whether to require such registration.}

(3) All persons registered with the Management Authority for captive breeding of
animals or artificial propagation of plants must keep records of their stocks and of any
transactions. The Management Authority may inspect the premises and records of
persons registered with the Management Authority at any time.

[addressed in enforcement section]
18. (1) The Minister shall determine by Order:

a. the Appendix I or lll-listed species that are subject to special registration [e.g.
sturgeon]
a. the format of the application for registration foreseen in section 17;
b. the conditions that shall be met in order to be registered;
- ¢. the format and contents of the registers that contain the records foreseen in
section 17.

(2) If the conditions for registration are not complied with, the registration must be
withdrawn. ' '

(3) Specimens of animal species listed in Appendix | that have been bred in captivity -
may not be traded uniess they originate from a breeding operation registered by the
Management Authority, and have been individually and permanently marked in a
manner so as to render alteration or modification by unauthorized persons as difficult
as possible. The conditions for registration are determined by the Management
Authority. .
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Additional text on marking (e.g. crocodile tagging and universal sturgeon label) should
re added here.]

Note: Registration may be required for the possession, trade, production and/or
yrocessing of species that are commercially valuable and subject to illegal trade (e.g.
vory, caviar and other sturgeon products, queen conch, etc.) Management plans may
2iso be required. Some countries require the possession of all specimens of Appendix
-listed species, or all pre-Convention specimens, to be registered.

PART &
Exemptions and Special Procedures

9. (1) Transit and transhipment. Where a specimen is in transit or transshipment
hrough (name of the country), no additional CITES permits and cettificates shall be
equired. In all cases, the transit or transshipment must be in accordance with the
onditions of transport lay down in this act and the custom laws of (name of the
ountry). Enforcement authorities shall have the power to inspect a specimen in
ransit or transhipment to ensure that it is accompanied by the appropriate CITES
jocuments and to seize such a specimen if that is not the case.

2) Pre-Convention. Where the Management Authority is satisfied that a specimen of
1 CITES-listed species was acquired before the provisions of the Convention
ecame applicable to that species, it shall issue a pre-Convention certificate upon
equest. No other CITES document is required to trade in the specimen.

3) Personal and household effects. Provisions foreseen in Part 4 shall not apply to
lead specimens, parts and derivatives of species listed in Schedules 1 to 2 which
ire personal or household effects being introduced into the (name of the country), or
xported or re-exported therefrom, in compliance with rules specified by  the
lanagement Authority in accordance with the text of the Convention and the
Resolutions of the Conference of the Parties. [need to align this with Resolution Conf.
3.7 and to explain some more about tourist specimens, hunting trophies and
sersonal pets.]

4) Specimens born and bred in captivity or artificially propagated. Specimens of
pecies listed in schedule 1 that have been born and bred in captivity or artificially
ropagated shall be freated in accordance with the provisions applicabie to
specimens of species listed in Schedule 2. [need to mention ranching and other
oroduction systems]

5) Scientific exchange. The documents referred in Part 4 of this act, shall not be
equired in the case of non-commercial loans, donations and exchanges between
Cientific institutions, registered by the Management Authority, of herbarium
Pecimens, other preserved or dried or embedded museum specimens, and live
glant material which carry a label issued or approved by the Management Authority.

?) Travelling exhibitions. The Management Authority may waive the requirement of
N import or export permit or re-export certificate and allow the movement of
Pecimens which form part of a traveling zoo, circus, menagerie, plant exhibition or
ther traveling exhibition, provided that the exporter or importer registers full details
?,f-SUCh specimens with the Management Authority, the specimens are covered by a
gfé-Convention certificate or a certificate showing that they were bred in captivity or
Iitificially propagated and the Management Authority is satisfied that any living

;PeCimen will be so transported and cared for as to minimize the risk of injury,
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k. iamage to health or cruel treatment. [check this against Resolution Conf. 12.3 (Rev.

r‘ialso more flexible procedures for trading coral and timber and certain plants covered
a phytosanitary certificate.

PART 7
Offences and Penalties

The offences below do not contain any intent requirement, but this may need further
¥.consideration in some jurisdictions if criminal penalties are involved. In general, such
* offences can result in administrative, civil or criminal liability and punishment. ‘Person’
- could be defined somewhere in the Act to include both natural and legal persons.]

v 20. (1) Itis an offence under this Act to import, export, re-export, or introduce from the
" sea, or attempt to import, export, re-export or introduce from the sea, any specimen of
- a species listed in the Schedules without a valid permit or certificate.

Note: This should cover circumstances involving a forged or invalid document or one
that has been madified by anyone other than the Management Authority. Separate
offencescould be provided for misuse of a document or failure to comply with the
conditions of a permit or certificate. There could also be offences for shipments in

violation of IATA live animal regulations. '

(2) A person who is found guilty of the offence under subsection (1) above shall be
liable on summary conviction to a fine not exceeding [a multiple of the value of the
specimens or a monthly-or daily salary level] and to imprisonment for a term not
exceeding.five years?... months (years).

21. (1) It is an offence under this Act for any person to have in his or her possession or
under his or her control, or to offer or expose for sale or display to the public, any
specimen of a species listed in the Appendices which was not legally acquired.

(2) A person who without reasonable excuse fails to comply with the requirements of
subsection (1) shall be guilty of an offence and shall be liable on summary conviction
to a fine not exceeding.... and to imprisonment for a term not exceeding.... months

(years).

22. (1) It is an offence under this Act to make or attempt to make either oral or written
false or misleading statements in, or in connection with, an application for a permit or
certificate or registration. [Note: There may also be a general criminal offence for false
statement. Additional general crimes that could be considered in prosecution include
fraud, conspiracy, smuggling, money laundering and racketeering or organized crime,]

(2) A person who is found guilty of an offence under subsection (1) above shall be
liable on summary conviction to a fine not exceeding.... and to imprisonment for a term
not exceeding.... months (years).

23. (1) ltis an offence under this Act to obstruct or otherwise hinder an Officer in the
performance of his or her duties.
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person who is found guilty of the offence under subsection (1) above shall be
on summary conviction to a fine not exceeding.... and to imprisonment for a term
xceeding.... months (years).

an offence under this Act for an enforcement officer to accept any unauthorized
nal payment or other form of personal compensation in order to see to the
rance of any provisions under this Act.]

) It is an offence under this Act for any unauthorised person to alter, defaée or
- a mark used by the Management Authority to individually and permanently
fy specimens.

person who is found guilty of the offence under subsection (1) above shall be
on summary conviction to a fine not exceeding.... and to imprisonment for a term
«ceeding.... months (years). ' '

e maximum fine and duration of imprisonment are doubled in the case of offence
ing species included in Appendix [ .

he maximum fine and duration of imprisonment are doubled for subsequent
es specified in sections 24,25,26,27,28

1) Where an offence under this Act which has been committed by a body
rate is proved to have been committed with the consent or connivance of, or to
ributable to any neglect on the part of, a director, manager, secretary or other
r officer of the body corporate, or any person who was purporting to act in any
capacity, he, as well as the body corporate, shall be guilty of that offence and
be liable to be proceeded against and punished accordingly. [fine levels for
rate offenders should generally be higher]

this section “director”, in relation to a body corporate established by or under any
ment for the purpose of carrying on under public ownership any industry or part of
lustry or undertaking, being a body corporate whose affairs are managed by its
ers, means a member of that body corporate.

person convicted of an offence under this Act, or any regulations promulgated
this Act, for which no penalty is expressly provided is liable to a fine not
ding $ or to imprisonment for a term not exceeding months.

xpenses incurred as a result of seizure, including custody costs, the costs of
orting and disposing of specimens or of maintaining live animals and plants
 the time of seizure shall be recoverable from the offender if known.

dition to any other penalty imposed, a court may require compensation from a
ted offender or bar a convicted offender from possessing certain species or
J in or producing such species for a certain period of time.]

vision could be added on calculating the value of certain species or the amount
ironmental harm done.]

cement Powers

section should provnde for entry, evidence collection, mtervnew/mterrogatxon
l, sampling, seizure, arrest and confiscation — generally in that order.]
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30. (1) if an Officer is satisfied that there .is reasonable evidence of an offence, he or
she may detain the person suspected and seize any items related to the suspected

offence.

(2) An Officer may:

(a) Seize anything which he or she reasonably suspects is the object of or evidence
of an offence.

(b) Enter premises or a vehicle he or she reasonably suspects detain a specimen in
violation of the provisions of this Act [includes seaports, airports and free ports —
should.be possible at any time and not just during daylight hours];

(c) Examine what he reasanably suspects to be a specimen transported, acquired
or traded in violation of the provisions of this Act;

(d) Examine any records held apparently relating to specimens referred to in
paragraphs (a)

and (b) of this subsection.

(e) Take photos or samples

31. (1) In all cases, the specimens that are the subject of an offence shall be
confiscated. [Note: Some countries provide for administrative as well as judicial
confiscation. Not all countries allow mandatory confiscation. Some countries provide a
process under which an individual may seek the return of a specimen or item.]

(2) When a person is convicted of an offence against this Act, any cage, container,
boat, aeroplane, vehicle, or other article and equipment in respect of or by means of
which the offence was committed is forfeited to the State. Such forfeiture may be in
addition to any other penalty to which such contravention applies.

(3) If a person prosecuted for an offence is acquitted, the court may nonetheless order
the specimens concemed to be confiscated.

32. The specimens confiscated according to the provisions of this Act, remain the
property of the Management Authority, which in consultation with the Scientific
Authority, will decide upon their final disposal.

[Note: The term 'seizure’ generally refers to the temporary taking of a specimen by a

law enforcement officer whereas the terms ‘confiscation’ and ‘forfeiture’ generally reger
to the permanent taking of a specimen pursuant to a court order.]

Disposal of confiscated specimens
[This section needs elaboration. Rescue centers could be mentioned here ]
PART 8
Incentives and Financial Provisions

33. (1) Any expenses incurred by any Government department in connection with this
Act shall be defrayed out of money provided by Parliament.

(2) There shall be paid out of money provided by Parliament any increase attributable
to this Act in the sums so payable under any other Act.
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34. The Management Authority may charge a fee, at a rate set by the Government, for
the processing of applications for permits and certificates and for the issue of permits
and certificates.

35. The Minister shall establish a special fund to be used only for the conservation of
wildlife and the implementation and enforcement of CITES and of this Act, including
the establishment and management of Rescue Centres referred to in section 8 (e). Any

fee charged under Part 4, as well as any voluntary ‘contribution by individuals or
organizations, shall be paid to the fund.

PART 9
General

36. Nothing in.the present Act shall restrict the provisions of any other Act. [but its
effect on other legislation (e.g. amendment or repeal) should be indicated.]

37. (1)This Act is applicable within the claimed jurisdiction of the courts of (name of the
country)

(2) Anyone may take appropriate action in the courts to enforce the provisions of this
Act. [is this a citizen suit provision?]

38. The Minister may by Statutory Instrument make additional orders or regulations to
provide for improved application of the provisions of this Act.

| SCHEDULE 1
Schedule 1 shall list all animal and plant specieé Iisted in Appendix | of CITES.
SCHEDULE 2
Schedule 2 shali list all animal and plant species listed in Appendix |l of CITES.
SCHEDULE 3 |

§chedule 3 shall list all animal and plant species listed in Appendix [Il of CITES.

SCHEDULE 4
§ample permit format and instructions
SCHEDULE 5

fee schedule for permits/certificates, registration and other administrative tasks
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