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'The survival of our wildlife is a matter of grave concern to all of us in Africa. These wild 
creatures amid the wild places they inhabit are not only important as a source of wonder and 
inspiration, but are an integral part of our natural resources and of our future livelihood and 
well being' 

J.K Nyerere, 1961 
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This dissertation examines the regulation of the international trade in the African elephant 

(AE) with a view to assessing the manner and extent to which domestic legislation in the 

selected countries is consistent or at variance with the Convention on International Trade in 

Endangered Species of wild Fauna and Flora (CITES). The study seeks to assess the listing 

criteria and other mechanisms for regulating such trade by examining the international regime. 

under CITES. Furthermore, by focusing on administrative and legislative measures, it also 

analyses the extent to which such measures are relevant in addressing pertinent issues 

concerning the African elephant. These issues include the efficacy of administrative and 

legislative measures in regulating international trade in the AE, the effect of CITES in the 

domestic regime and challenges facing effective domestic implementation in as far as the AE 

is concerned. 

The study argues that the efficacy of CITES cannot fully be realised in the absence of 

workable domestic regimes among member states. Both Tanzania and South Africa have 

made attempts to implement CITES, yet such attempts fall short of CITES and the guidelines 

(Annex 'D') produced by the CITES Secretariat. 

The study found that domestic implementation of CITES in the two countries is 

insufficient (and in some aspects weak) owing to various challenges. These challenges 

include (but are not limited to) the conflicting interests of parties, inherent weaknesses under 

CITES, the lack of sufficient resources, including financial constraints and technological 

barriers. In addition, the administrative and legislative measures adopted by the Conference 

of the Parties (CoPs) have not been meaningfully complied with by the two countries. 

The study concludes that, adequate domestic legislation should be put in place in 

Tanzania and South Africa in order to realise the present and future benefits of the African 

Elephant. To be effective however, efficacy of such legislation is whittled down in the 

absence of a political will. 
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CHAPTER ONE 

INTRODUCTION TO THE STUDY 

1.1 Introduction 

The importance of the African elephant (AE) both in international trade and domestically 

cannot be sufficiently emphasised. The AE is useful for tourism and other purposes. In 

addition, it is regarded as a unique 'keystone', a flagship and an 'umbrella' species. 1 

Moreover, endangered species, including the AE, are migratory and, hence, traverse various 

jurisdictions for different purposes, including searching for new habitats, food and water. 

Further, the AE is one of the species threatened with extinction on account of threats such as 

habitat loss, climate change and the trade in ivory. A combination of these and other factors 

has given rise to a dilemma embedded in preservation as against the sustainable use of 

endangered species. This dilemma has attracted immense interest internationally, giving rise 

to competing imperatives among states and thereby complicating its regulation (along with 

other endangered species) under the Convention on International Trade in Engendered 

Species of Wild Fauna and Flora (CITES /the Convention).2 

In the light of this controversy this study examines the regulation of international 

trade in the AE with a view to assessing the manner and extent'to which domestic legislation 

in particular in Tanzania·and South Africa is consistent or at variance with CITES. 

The Convention's governing body, the Conference of the Parties (CoPs), has adopted 

various mechanisms for the regulation of international trade in endangered species key of 

which is the listing criteria. In accordance with the listing criteria, endangered species are 

listed or de-listed commensurate with the threats to their extinction. In relation to the AE 

however, attempts to meaningfully implement the administrative and legislative measures 

adopted by the CoPs have been particularly problematic for African countries, including 

Tanzania and South Africa both of which have large numbers of the AE. This study examines 

the manner and extent to which Tanzania and South Africa implements CITES with specific 

1 IUCN - The Central African Elephant Conservation Strategy - 2005 Available at www.iucn.org/themes/ssc / 
at 6 [accessed 24/08/2009].(hereinafter the elephant strategy). 
2 Adopted at Washington DC 3rd March 1973 entered into force 197 5 amended at Bonn June 1979. (In this 
thesis CITES and Convention are used interchangeably). 
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reference to the AE and its products, and the challenges the two countries face in their 

attempts to implement CITES. 

The study argues that efforts by the two countries to implement CITES in their 

domestic regimes appear largely piecemeal and are essentially lacking in compliance with the 

Convention 

1.1.1 Threats to endangered species 

While it is accepted that international wildlife trade is one of the causes of species 

extinction, 3 it is also undisputable that commercial exploitation for trade is not the only cause 

of wildlife depletion.4 Human activity, in its attempts to utilise the world's ecosystem, 

causes many threats to wildlife.5 The most recognised threat to wildlife is the destruction of 

natural habitat. This is followed by the introduction of alien species, climate change, 

inadequate methods of harvesting or processing that may render utilisation unsustainable, 

poaching, and human -animal conflict. These and other factors all play a key role in species 

extinction. 6 In addition, international trade in wildlife is expanding due to international 

consumer demand that adversely affects many wildlife species, including the AE.7 It is 

against this background that CITES was adopted in 1973 to regulate international trade on 

animal and plant species threatened with extinction , or those which are likely to become 

extinct. 

However, despite the fact that wildlife trade involves live animals and plants as well 

as their by-products such as hides, furs, ivory, timber, bark, fish products and others, 8 yet not 

all wildlife species are subject to regulation by CITES.9 The Convention regulates trade only 

on species listed in its three appendices. While currently CITES regulates international trade 

in more than 30, 000 plant and animal species, 10 issues concerning the AE, exceptionally, 

have been hotly contested in the CoPs as well as attracting extensive media attention. 11 This 

3 Rosalind Reeve 'Wildlife trade, sanctions and compliance' (2006) 82 (5) International Affairs 881 at 881. 
4 Edward B Barbier et al Elephants, economics and ivory (1990). 
5 Rosalind Reeve Policing international trade in endangered species: the CITES Treaty and compliance (2002) 
at 8. 
6 Barbier et al (note 4). 
7 Reeve (note 5). 
8 Ibid at 8. 
9 Ibid. 
10Reeve (note 3). 
11Barbier et al (note 4). 
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is mainly due to an attempt to find solutions to controversy surrounding sustainable use 

through the regulation of the international trade as against preservation. Such controversy 

results mainly from the fact that African states view elephants as source of income to address 

poverty problems and generate income for conservation and, therefore they need to use them 

in a sustainable way. This is supported by ivory importing states such as Japan and China. 12 

This approach seems to conflict with preservationists who favour trade bans as a means to 

regulate international trade. African range states are therefore are confronted with the 

challenges of sustainable use against preservation (among others) of its elephants which are 

listed in appendix I of CITES, excepting the AE population in a few Southern African 

countries. 13 

1.2 Background 

Man's exploitation of wildlife for profit and the international trade in wildlife has been in 

existence for many centuries. 14 Such exploitation can be attributed to many factors. For 

example, during the European Renaissance, man became increasingly convinced that nature 

was indifferent and mindles~ with no direction and thus it could not be granted sympathy. 15 

This belief had serious impact on other species including animals that man seems to have 

exploited with a vengeance. 

Additionally, from a biblical point of view man was given a dominion over all species 

in the world. 16 This was however not subject to regulation on how to exploit these species, 

leaving man as the sole 'owner' of the earth's resources. By nature, man's unlimited freedom 

or power is subject to abuse. 17 For example, first, among the reasons for the rapid growth of 

administrative law in the 19th and 20th centuries was the need to limit the powers of the 

rulers. 18 Second, fundamental rights in various international and national instruments are 

12TRAFFIC 'African Elephant and the 14th Meeting of the Conference of the Parties to CITES The Hague 
Netherlands 03-15 June 2007' A TRAFFIC Briefing Document 2007(hereinafter TRAFFIC Report 2007). 
13 • 

See chapter 3 on status of the African elephant. 
14 Chris Huxley 'CITES: The Vision' in John Hutton and Barnabas Dickson Endangered species threatened 
Convention: the pas, present and future of CITES (2002) 3. 
15 John Opie 'Renaissance origins of the environmental crisis' (1987) 11 1 Environmental Review 2at 15. 
16 Genesis 1 :28 'Then God blessed them and said to them ... have dominion over the fish of the sea, over the birds 
of the air, and on every living thing that moves on the earth.' 
17 Michael T Molan Administrative law 2nd ed (1999). 
18 Ibid. 

3 



I 
I 
I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

coupled with duties so as to remove the notion of absolute rights. 19 The freedom and power 

of man over all natural resources has inevitably led to overexploitation. 

Further, for a long time including prior to the colonisation of Africa, animal hunting 

was engaged in mainly for subsistence. Of course, hunting was also done for security • 

purposes, especially when an animal threatened human lives. Weapons used for hunting, such 

as swords, knives, and clubs, were unsophisticated. Given these factors - limited use of 

natural resources and poor hunting tools - overexploitation was never an issue. In addition, 

hunting in traditional societies was regulated by rules and taboos imposed by elders. For . 

instance, the hunting of certain animals was forbidden or strictly controlled.20 Glazewski 

stresses this point by arguing that 'it may be a customary practise that certain animals are 

slaughtered on special ceremonial occasions. '21 For example, among the Muzey ethnic group 

of Cameroon the hunting of elephants is restricted because they are considered to be like 

human beings with a soul. Thus the killing of an elephant will cause a specific sickness -

tokora - and impede future success in hunting.22 Indeed, African customary law, which may 

aJ~o be tenned as 'African indigenous law' ,23 though not dedicated to the regulation of trade 

had, and still has, a role to play in the protection of species. 

However, with the advent of colonialism beginning in the mid-19th century, wild 

animals increasingly became objects of international trade.24 Advancements in technology of· 

hunting tools and the means of transport and communication, an increase for demand in 

animals and their derivatives, together increased the man's rate of exploitation. Other factors 

such as climate change have also contributed to the decline of species. Thus regulating trade 

in endangered species at international level and national level has become imperative, mainly 

for two broad reasons: Firstly that, multiple factors threatens species, and secondly, 

unregulated international trade.25 Importantly, the regul~tion of international trade is 

19 See The Universal Declaration on Buman Right 1948,The African Charter on Peoples Right adopted in 1981 
in force 1986,the Convention on the Rights of the Child adopted by UN General Assembly 1989, in force 1990 
20 Hamoud I Majamba 'Regulating the Hunting Industry in Tanzania: reflections on the legislative, institutional 
and policy-making frameworks' (2001) available at 
http:/ /www.leat.or.tz/publications/regulating.hunting/regulating.hunting.pdf [ accessed 20/8/ 2009]. 
21 Jan Glazewski Environmental Law in South Africa 2nd ed (2005) 12. 
22 Igor de Garine 'Meat: Between ritual and Gastronomy'ESTUDIOS DEL HOMBRE 74 at 79 available at 
http://www.publicaciones.cucsh.udg.mx/pperiod/esthom/esthompdf/esthoml 9/73-89 .pdf [ accessed 20/12/2009] 
23 Glazewski (note 21) at 12. 
24 Majamba (note 20). 
25 Huxley (note 14). 
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imperative because species other than humanity are not aware of political boundaries. Hence, 

they cross various jurisdictions for various purposes. Arguably, the rate of extinction of 

species gives no alternative but the regulation of such trade. 

Although local and national efforts to conserve wildlife can be traced back many 

centuries, it is only recently that they have received the attention of the international 

comrnunity.26 An increase in the human population and other factors has resulted in a wide 

range of uses of wild species and their derivatives. This has culminated in an increase in both 

legal and illegal commercial trade in wild species in order to meet the market demand. 

Illegal hunting and trade in the African elephant, mainly for its ivory, has dominated media 

reports.27 Undeniably, ivory demand and trade (discussed in chapter three) have a close 

connection with illegal trade, something that has negatively affected the AE population. 

1.2.1 The importance of the African elephant 

The AE is regarded as a unique and by many people as an attractive species.28 It is the 

world's largest terrestrial mammal and is a remarkable species with extraordinary 

intelligence, a complex social organisation and an astounding ability to adapt its behaviour.29 

It was not only a symbol of strength and power in traditional African society3°, but it is now 

also important in economics, art, ecology, land use31 and tourism. Thus, it has convincingly 

been argued that its conservation requires the careful consideration of biological, social, 

political and economic factors. 32 

The AE occurs in 3 7 range states across sub-Saharan Africa, with a total estimated 

range of over 3.3 million km2, 31% of which is thought to occur within protected areas. 33 In 

the Eastern African region, the largest population occurs in Tanzania which has 80 % of the 

• 
26 Huxley (note 14). . 
27 Media report Save the Elephant Organization Reporting on 3 December 2009 that the accused Mark Golberg 
was arrested and charged for unlawful possession of ivory worth R 32 mat Sea Point CapeTown. 
28 The Elephant Strategy (note 1). 
29 lbid. 
30 Ibid at 6. 
31 lbid. 
32 IUCN/SSC African elephant specialist group Review of African elephants priorities 2nd ed (1999) available 
at http://www.african-elephant.org/tools/pdfs/rvw cnspri9904 en.pdf [accessed 25/08/2009]. 
33 Report of the Fifty-eighth Meeting of the CITES Standing Committee Geneva Switzerland June 2009 on 
conservation status of and trade in elephants CS 58 DOC 36.l annex 2 June 2009. 
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regional population. 34 Southern Africa has the largest population on the continent, with the 

greatest number occurring in Botswana and Zimbabwe. 35 

The AE -is important for tourism and commercial trade in their products - ivory and 

hide. In Tanzania, for example, the GDP income from tourism ( other than trade and hunting) 

accounts for over 17%, which is 40% of the total of the country's export earnings. It creates 

over 700,000 employment opportunities. 36 

In the 1980s the population of AE declined drastically. For example, in 1979 the 

population of AE was estimated to be 1.5m.37 This number dropped to roughly 632,000 in 

1989.38 The main cause for this decline has been poaching for ivory 39thereby giving rise to a 

dilemma as tq what extent international trade maybe regulated so as to reduce any illegal 

trade. 

In seeking to appreciate the importance of regulating international trade in the AE, 

one needs to ask the question as to whether elephants are worth more dead than alive.40 While 

it is true that ivory harvested from elephant has a commercial value, there are values from the 

elephant other than its ivory. These include their role as a tourist attraction and in opening 

areas for livestock and ensuring ecological balance.41However, Parties to CITES have 

different motivations for protecting AE.42 These include preservation and sustainable use. 

The regulation of international trade particularly in the use of trade bans arguably seeks to 

reconcile these two views. 

The preservationist takes an ecocentric approach towards animals. Two theories exist 

as to this approach, namely, 'animals welfare' and 'animals rights'. Animal welfare 

34 Ibid. 
35 Ibid. 
36 Donald Liya 'How tourism can benefit the poor: case studies around Serengeti National Park in Tanzania'. 
Available at http://www.tnrf.org r visited on 28/09/2009]. 
37 Allan Thornton and Dave Currey To save an elephant: the undercover investigation into the illegal ivory 
trade (1991). 
38 Michael't Sas-Rolfes 'Assessing CITES: Four case studies' in Jon Hutton and Barnabas Dickson (eds) 
Endangered species threatened Convention: the past, present andfature of CITES (2000) at 69. • 
39 Ibid. 
40 Barbier et al (note4). _ 
41 Timothy Swanson 'Developing CITES: making the convention work for all of the parties' in Jon Hutton and 
Barnabas Dickson (eds) Endangered species threatened Convention: the past, present and future of CITES 
(2000) 134 at 196. 
42 Randi E Alarcon 'The Convention on International Trade in Endangered Species: the difficulty in enforcing 
CITES and the United States solution to hindering the illegal trade of endangered species' (2001) 14 NY.Int 'l.L 
Rev. 105 at 109. 
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advocates argue for stronger laws preventing cruelty and requiring humane treatment. 43 

These include, for example, the American Society for the Prevention of Cruelty to Animals. 

Animal rights advocates oppose any and all human use of animals. These include use of 

animals in zoos, agriculture, hunting and scientific experimentation.44 The former approach is 

enshrined under CITES as far as transporting, shipping and handling live species 

provisions.45 Thus, regulating international trade in the AE must be understood in the context 

of these competing imperatives. 

1.2.2 Competing interests 

In its efforts to regulate international trade in endangered species, especially the AE in which 

African states have keen interest, CITES have encountered two divergent arid, at times, 

irreconcilable views. On one hand, there is the preservationist view which focuses on the 

inherent aesthetic value and the right oflife of the non-human species.46 On the other, is the 

conservation for sustainable use view, led by Zimbabwe,47 which stresses the economic value 

of species being conserved48 Interestingly, each of the two groups strives to achieve its goal 

and, in the process, conflict is inevitable. Within CITES CoPs, division arises from the 

differences in opinion as to the relative merits of trade bans and trade regulation. These 

competing interests have given rise to a dilemma as to whether CITES should retain its 

existing traditional approach, manifested in regulating international trade in endangered 

species, or embrace the emerging notion of sustainable use of such species. 

This dilemma however, needs to be addressed as a matter of great urgency, because 

international trade should not be a source of extinction. Similarly, the rate of extinction of 

species, including the AE, does not necessarily require an additional protocol to CITES but 

rather mandatory enforcement and effective domestic implementation of the Convention. 

43 Cass Sunstein 'What are animal rights? 'in Cass Sunstein and Martha C Nussbaum (eds) Animal rights (2006) 
at 4. 
44 Toil 
45 Article VIII (3). 
46 The Note 'The CITES Fort Lauderdale criteria: The uses and limits of science in international conservation 
decision making' (2000-2001) 114 Harvard Law Review 1769 at 1772. (hereinafter Harvard L.R) 
47 Mofson Phyllis 'Zimbabwe and CITES: Influencing the international regime' in Jon Hutton and Barnabas 
Dickson (eds) Endangered species threatened Convention: the past, present andfature of CITES (2002)107 at 
107. 
48 Note 46 Harvard L.R at 1772. 
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Currently it is estimated that there are 1,599,361 known species of plants and animals,49 

44,838 are listed species of which 868(2%) are extinct, 16,928(38%) are threatened with 

extinction (with 3,246 of these critically endangered), 4,770 are endangered, and there are no 

data sufficient to determine the threat status of 8,912(12%) species. 50 It is estimated that 

species will decline between 20% to 30% due to climate change only if the global 

. temperature exceeds 1.5% by 2030. 51 The AE population is now less than 470,000 compared 

with the one million in thel 980s. 52 At this rate of extinction, arising from trade and other 

factors, appropriate measures to protect endangered species have not only become imperative 

but also desirable if further extinction is to be minimised globally. 

1.3 Statement of the problem 

Attempts to control trade in AE and its products have been and remain problematic. A lack of 

effective legislation to regulate such trade has led to increased threats of extinction of the AE. 

Inadequate legislation and poor enforcement mechanisms are among factors that have 

substantially contributed to illegal trade in the AE in particular. Various factors are associated 

with inadequate implementation. These include the lack of financial resources, technical and 

technological ability, and inherent weaknesses, for example, of the CITES provisions on 

reservation and exemptions. 

Further, varying interests and priorities of the Parties has given rise to a dilemma, 

namely, preservation against the sustainable use of endangered species-the AE in particular. 

Other factors include lack of political will in implementing CITES and regulating trade in the 

AE in particular, thereby hindering the meaningful implementation of CITES. Consequently, 

this adversely affects the regulation of international trade in the AE. The governments of 

Tanzania and South Africa have ratified CITES, but have taken different approaches in 

implementing the Convention. Although these approaches seek to comply with the countries' 

obligations under CITES and the decisions of the CoPs, not all these obligations and 

decisions have been adequately implement in domestic legislation. It is for this reason that 

49 http://www.currentresults.com/Environment-F acts/Plants-Animals/number-species.php r accessed 16 
September 2009]. • 
50 IUCN Red List 2008 updates available at http://www.iucn.org/ [accessed 20/09/2009]. 
51 Intergovernmental Panel on Climate Change (IPCC) Climate change synthesis report 2007 available at 
http://www.ipcc.ch/pd:flassessment-report/ar4/syr/ar4 syr spm.pdf [ accessed on 10/07/2009]. 
52 The Telegraph United Kingdom, 07January 2010 available at http://www.telegraph.co.uk/ [accessed 
07January 2010]. 
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Tanzania and South Africa are categorised under the National Legislation Project initiated by . 

the eighth CoPs as Parties with inadequate domestic legislation for purposes of implementing -

CITES. 

In both countries the reconciliation of the challenges as regards the regulation of 

international trade in species threatened with extinction with compliance in respect of their 

international obligations is among the critical issues thy two states are grappling with. It is 

against this backdrop that this comparative study examines the domestic implementation of 

CITES in the selected countries, with special reference to the AE. 

1.4 Key research question 

In what manner and to what extent have Tanzania and South Africa sought to implement 

CITES in their domestic legislation for purposes of regulating trade in the African elephant? 

1.5 Objective 

The. main objective of this study is to examine domestic implementation of CITES in 

Tanzania and South Africa, focusing on the challenges that would be minimised or altogether 

alleviated by implementing CITES. To achieve this, the following issues that form an integral 

part of the study are discussed. 

(a) What conceptual issues make regulation of internat'ional trade.in AE imperative? 

(b) What is the relevance of CITES in its attempts to regulate international trade in 
. endangered species? 

(c) Whether, and to what extent has the implementation of CITES in Tanzania and South 
Africa enhanced regulation of international on AE in each of the two countries? 

( d) What is the way forward in relation to regulation of international trade on the AE? 

1.6 Significance of the study 

This study emphasises the need for Tanzania and South Africa to comply with CITES in 

regulating trade in the AE, consistent with their international law and treaty obligations·. In 

particular, the international law principle of pacta sunt servanda requires every state to 
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perform its obligations in good faith. 53 Moreover, failure to implement international 

instruments may not only amount to a breach of such obligations but also frustrates efforts of 

the adoption of other related instruments by other states. 54 The study makes reference to the 

AE owing to its value in terms of tourism and the ivory trade which is important for 

economic development in Africa. 

This study, thus, serves as a guideline to policy and ultimately law in assessing and 

effecting changes in domestic legislation. Such changes are relevant to the implementation of 

CITES in both Tanzania and South Africa for purposes of regulating trade in the AE. 

I Additionally, the study will contribute to the existing knowledge about international 

environmental law in Tanzania and South Africa and will be useful to academicians, lawyers, 

I law students, conservationist, and the society at large. 

I 
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1.7 Research design and methodology 

1.7.1 Research design 

The research is a desktop study. The researcher used the University of Cape Town Libraries 

and online sources to access primary and secondary sources. Primary sources refer to all 

international instruments and domestic legislation, while secondary sources refers to books, 

article journals, unpublished papers, newsletters, newspapers and internet sources. 

1.7.2 Scope 

The study focuses on Tanzania mainland (as its legislation on CITES does not apply to 

Zanzibar) and South Africa for three main reasons. One is the extent of biodiversity found in 

two countries. Tanzania and South Africa share a common feature .of in that both countries 

provide the habitat of one of the African big five - the African elephant .Thus they have a 

common interest in regulating the trade in the African elephant and their products. Two is 

economic development, as both Tanzania and South Africa are developing countries but to • 

different degrees, as Tanzania is less developed. Thus, an assessment to ascertain whether 

this may be a reason for variation in implementation is required. Three, considering that 

53 Article 26 of the Vienna Convention on the Law of Treaties 1969. 
54 GeirUlfstein et al (eds) Making treaties work: human rights, environment and anns control (2007). 
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South Africa has a rich environmental law regime, jurisprudence forms the basis for Tanzania 

to draw lessons from South Africa. 

1.7.3 Data analysis and presentation 

• Data are analysed and presented using simple analysis tools. An accurate statement of the 

law, based on conventional legal principles, is provided in this work. This is, as far as 

possible, free of the researcher's personal opinions or analyses except where this is required 

by the context. Where reference is made to a legal text, the wording of the provision of the 

law or court decision is used. Abbreviations and acronyms are accompanied by the full 

citation and are also provided for in a table of acronyms and abbreviations. The researcher 

provides a conclusion and an analysis of the law in so far as it relates to a comparative 

analysis of implementation of CITES in Tanzania and South Africa. 

1.8 Chapter synopsis 

Chapter One covers the introduction and background. Information covered under this chapter 

includes statement of the problem, objectives of the study, the significance of the study, key 

research questions and methodology. 

Chapter Two discusses the international regime on the regulation of international 

trade in endangered species. Special attention is given to. objectives, scope and mechanism. 

Critical analysis and the strengths and weaknesses of the Convention form an integral part of 

the assessment. 

Chapter Three discusses CITES and the African elephant. It examines administrative 

and legislative measures adopted by CITES CoPs to regulate trade in the African elephant. 

Various decisions relating to criteria and the listing of the African elephant are discussed as 

components of administrative measures. Legislative measures are also examined in terms of 

CoPs decision relating to domestic implementation consistent with CITES. 

Chapter Four provides a critical comparative analysis of domestic legislation 

implementing CITES in Tanzania and South Africa. The two legal regimes are examined 

with a view to ascertaining the manner and extent of their consistency or variance with 

CITES. Existing barriers to implementation are examined with a view of assessing how and 
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to what extent implementation of CITES may enhance regulation on international trade in the 

AE. This chapter concludes with an examination of the various challenges facing the 

selected countries that have been identified in the study as a whole. 

Based on the overall analysis of the issues at hand, a conclusion is drawn and 

recommendations are made in Chapter Five 
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2.1 

CHAPTER TWO 

INTERNATIONAL REGIME FOR REGULATING TRADE IN ENDANGERED 
SPECIES OF WILD FAUNA AND FLORA: CITES 

Introduction 

This chapter examines the Convention on International Trade in Endangered Species of Wild 

Fauna and Flora (CITES) with a view to assessing its efficacy. Special attention is given to 

the objective, scope and mechanisms the Convention adopts in seeking to achieve its 

objective. An analysis of the strengths and weaknesses of CITES forms an integral part of the 

assessment. 

2.1.1 CITES and World Trade Organization (WTO) 

CITES, in regulating international trade, is both an environmental and international trade 

convention. Thus CITES has to reconcile conflicting interests that exist between trade rules 

under the World Trade Organization (WT0)55 and the environment. The WTO (a legal entity 

vested with the functions among others of overseeing the implementation, administration of 

the multilateral trade agreements which are binding on its members), 56 came into existence in 

1995 as a successor of General Agreements on Tariffs and Trade (GATT). 57 It has 153 

members including Tanzania and South Africa as well as developed countries such as Japan, 

China, USA and the European Community. 58 

A members of both CITES and WTO, the selected countries are placed in a delicate 

position of complying with ·two different obligations under the Convention and trade rules 

under WTO. Although CITES regulates international trade, it is an environmental law 

convention. Environmentalists argue that trade regulations and policy may be an impediment 

in implementing environmental agreement such as CITES. 59 The rules of the multilateral 

trading system frustrate attempts to protect the environment beyond a national jurisdiction; 

55 Marrakesh Agreement establishing the WTO. 
56 Patricia Birnie et al International Law and the Environment 3rd Ed (2009) at 756. 
57 Ibid 
58 See http://www.wto.org (accessed 1/2/2910]. 
59 Birnie et al (note 56) at 754. 
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they bar states from enacting strict domestic legislation that sets environmental standards on 

products such as labeling, packing and recycling. 60 WTO also encounters challenges on how 

to accommodate Multilateral Environmental Agreements (MEAs) such as CITES which 

impose punitive trade restrictions on non-complying Parties.61 

However, trade rules are required to take into account environmental considerations. 

It is for this and other reasons that the WTO 62 requires that '[t]he expansion of production 

and trade must allow for the optimal use of the worlds' resources in accordance with the 

objective of sustainable development,. seeking both to protect and preserve the environment 

'.
63 This seeks to ensure that trade rules do not compromise environmental standards. In this 

respect both CITES and WTO are concerned with trade and environment but with different 

approaches and goals. However, how the Parties to CITES and WTO reconcile their 

obligation under the Convention and the Organisation, remain to be a challenge that requires 

a separate discussion falling out of the scope of this study. 

2.2 Background information 

Neither man's exploitation ofw1ldlife nor international trade are recent phenomena.64 Huxley 

argues that although exploitation caused decline, no serious consequences were felt. 65 The 

huge expansion of human population and modem system of transport and communication, 

have led to increased awareness and increase international trade.66 By 1991 international 

I efforts to regulate wildlife trade resulted in the adoption of the Fur Seals Convention which 

sought to address the problem of over-exploitation of the fur seals of the Probilof Islands. 67 It 

I 
I 
I 
I 
I 
I 
I 
I 

has been observed that, such efforts were either illusory or, at best, minimally stopgap 

measures.68 Consequently, international trade in endangered species continued unabated. 

A strong case for regulating wildlife trade is founded on an increased environmental. 

awareness and scientific sophistication. 'Public opinion continues to support the historically· 

60 Ibid. 
•
61 Ibid at 766. 
62 1994. 
63 Preamble to Marakesh Agreement. 
64 Huxley (note 14) at 4. 
65 Ibid. 
66 Ibid. 
67 Ibid at 5. 
68 Alan Schonfeld International Trade in wildlife: how effective is the endangered species treaty?' (1985) 
15California West Int 'l .L J ll 1. 
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offered contention that, aesthetic, ethical and cultural arguments alone justify efforts to 

protect the earth's wildlife. ' 69 Scientists have demonstrated that there is a relationship 

between the planet's ecological stability and the high diversity of species. The commercial 

enterprises have also realised that generic resources of species serve many purposes which 

bring various benefits to society, such as modernised agriculture (for example, new food 

types, genetically modified foods, etc.,) and modernised medicine and pharmaceuticals.70 
• 

These considerations, among others, prompted several nations to adopt measures including 

enacting legislation to protect species.71 For example, The United State (U.S.) Congress 

passed legislation to protect species including the Endangered Species Act 1966. 72 

However, a species-based regime introduced in the 1900s and dom.estic measures 

enacted in this century were not sufficiently satisfactory to regulate over- exploitative 

international trade, hence the need for international measures. Schonfeld argues that 

economic and conservation oriented-states were to address this common problem, though 

with different motives. 73 This is mainly because over-exploitation of species had, and still 

has, a negative impact on species both from trade and preservation perspective. 

2.2.1 Negotiations prior to the adoption of CITES 

By the 1950s the escalating international trade in live animals and their products worried 

conservationists. 74 In 1963 at its General Assembly held in Nairobi, the International Union 

for the Conservation of Nature (IUCN) called for an international convention to address the 

issue.75 In 1969 the IUCN made recommendations which were adopted by the United Nations 

(UN) Conference on the Human Environment at Stockholm in 1972. Recommendation 99 of 

the Stockholm Action Plan called for a 'plenipotentiary to be convened to adopt convention 

on export, import, and transit of certain species of wild animal and wild plants' .76 This was 

69 Ibid. 
70 Ibid. 
71 Ibid. 
72 lbid. 
73 lbid. 
74 lbid at 6. 
75 lbid. 
76 Reeve (note 5) at 27 -28.See also Philip Sands Principles of international environmental law 2nd ed (2003) at 
506. • 

15 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

necessary as negotiations on CITES were not completed in time and therefore CITES was not 

adopted at the Stockholm Conference.77 

The initiatives culminated on 3 March 1973 where a conference of 80 

plenipotentiaries was held in Washington DC.78 A proposal was put forward by Kenya during 

negotiations that each range state should be given a right to determine its own list of tradable 

species. This proposal was objected to by other developing countries and the final document 

based on the IUCN proposal, provides for the global listing of threatened species to be drawn 

up and updated on the advice by an international expert committee.79 Thus CITES was 

adopted on 3 March 1973 and came into force on 1 July 197 5. 

2.3 The Convention on International Trade in Endangered Species of Wild Fauna 

and Flora (CITES) 

The Convention regulates international trade in species, both animals and plants, threatened 

with extinction.80 The Convention recognises that ' ... wild fauna and flora are an irreplaceable 

part of the natural systems of the earth which must be protected for this and generation to 

come'. 81 This has been cemented by literature produced by the CITES Secretariat to the 

effect that 'the primary objective of CITES is to ensure the international cooperation of the 

parties to prevent the international trade in specimens of wild animals and plants from 

threatening their survival'. 82 

I 2.3.1 Objectives and scope 

I 
I 
I 
I 
I 
I 
I 

The Convention seeks to save wildlife and plant from extinction by regulating and restricting 

international trade in them. 83 The Convention has the power to ban any international trade in 

77 Reeve (note 5) at 28. 
78 Ibid. 
79 Ibid. 
80 David Ong 'The Convention on International Trade in Endangered Species (CITES, 1973): implications of 
recent developments in international and EC environmental law' (1998) 10 (2) Journal of Environmental Law at 
292. • 
81 Preamble to CITES. 
82Reeve(note 5) at 28 . 
83 Jon Hutton and Barnabas Dickson (eds) Endangered species threatened Convention: the past, present and 
future of CITES (2000) at xv. 
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species that are threatened with extinction. Thus in regulating trade, CITES ensures that 

trade does not in itself threaten the survival of wild species. With a current membership of 

175 states, the Convention is among the most highly accepted instruments internationally.84 

Article I of CITES define species as 'any species, subspecies or geographically 

separated population thereof.' This definition appears to be vague, and in a real sense is that 1t 

is only a description and not definition within the proper meaning of the word 'definition'. 85 

Further, the definition does not take into account the fact that species may be populous in one 

country but near extinction in another.86 

Article I goes further to define 'specimen': 

(b) 'Specimen' means: 

(i) any animal or plant whether alive or dead 

(ii) in the case of animal: for species included in appendix I and II, any readily recognizable 
part of derivative thereof; and any species included in appendix III, any readily recognizable 
part of derivative thereof specified in appendix II in relation to the species; and 

(iii) in the case of plant: for species included in appendix I and II, any readily recognizable 
part of derivative thereof; and for species included in appendix III, any readily recognizable 
part of derivative thereof specified in appendix III in relation to the species .... 

The use of phrase 'readily recognizable' may also create a problem. The fact that the phrase 

is not independently defined means that the trade in certain parts of a derivative is regulated 

by some parties to CITES while it is not regulated by others.87 Moreover, it is relatively 

impossible even for trained zoologists or botanists to identify live specimens, let alone its 

parts and derivatives. 88 

2.3.2 Governing principles 

CITES regulates international trade in endangered species by employing a permit system. 89 

This system is administered by the Management and the Scientific Authority (MA and SA), 

84 www.cites.org [accessed 20/08/2009]. 
85 According Angus Stevenson (ed) Oxford English Dictionary 6th ed 1 (2007). 'Definition' means: 'a precise 
statement of the nature, properties, scope or essential qualities of a thing; an explanation of a concept'. 
86 Karl Jonathan Liwo ' Note, The continuing significance of the Convention on International Trade in 
endangered species of wild fauna and flora during the 1990s.(1991) Suffolk Transnat'l L.J 124at 125. 
87 Elizabeth M McOmber 'Problems in the enforcement of the Convention in International Trade in Endangered 
Species (2002) 27 Brooklyn Journal of International Environmental Law 673 at 691. 
88 Schonfeld(note 68) at 141. 
89 Ong (note 80). 
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designated by a state party90 (sees. 2.3.3.3) Species are categorised and grouped into three 

appendices. 

Appendix I lists species which are threatened with extinction, and trade on them is 

subject to strict regulation except in few circumstances. 91 Such regulations include non­

detrimental and other findings made by a SA in the state of export.92 

A party may trade in an appendix I species after satisfying several conditions, for 

example the import permit must be valid,93 the export must not be detrimental to the survival 

of the species; the species must not have been obtained in contravention of the exporting 

country's wildlife protection laws and the living specimens must be transported in such a way 

as to minimise the risk of injury, damage to health or cruel treatment. 94 The legal institution 

in domestic law, MA and SA, has a role to play in enforcing the provisions of the 

Convention, particularly in ensuring that conditions for issuing permit are met. 

The importing state will grant an import permit after it has been advised by its SA that 

conditions under article III, including that the specimen may not be used for commercial 

purposes, 95 have been complied with. Trade in species in this category require prior issue 

and presentation.of an export and import permit issued after the fulfilment of conditions in 

article III. 96 Prior permit is also required in case of re-export. 

Appendix II includes species which, though not now threatened, may become so if 

trade in them is not strictly regulated. 97 Appendix II also includes species which are similar in 

appearance.98 The permit requirement for species in this category is similar to those in 

appendix I, except that import permit i~ not required for species in this category.99 

90 Article IX 1 (a) (b). 
91 Article 11(1) CITES. 
92 Scientific Authority designated in terms of art IX of CITES. In case of art III (3) (c) determination is made by 
SA or MA of the importing state. 
93 CITES art III (2) (d). 
94 CITES art III(2) (a)-(c). 
95 Article III(3) (c). 
96 CITES art III see also Birnie et al (note 56). 
97 Article II (2) (a). 
98 Article II (2) (b). See also Ong (note 80)at 292. 
99 Article IV see also Shennie Patel 'The Convention on International Trade in Endangered Species: 
enforcement and the last UNICORN' (1995-1996) 189 Haus. Jlnt'l. L at 157. 
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Appendix III includes species that a party identifies as being subject to regulation in 

its jurisdiction for purpose of preventing or restricting exploitation and as well for the need of 

cooperation of other parties. 100 The trade in species in this category requires an export permit 

only. 101 The appendix and permit system complement each other in regulating international 

trade under CITES. This is mainly because restrictions on trade reflects the status of species 

listed under CITES appendices, whereby strict regulation is placed on species in appendix I 

and II. 

2.3.3 Administration and workings 

Administrative bodies under CITES are: the Conference of the Parties (CoPs), the Secretariat, 

• the MA and SA of each country, the Executive Standing Committee and two functional or 

technical committees, namely, the animals and the plants committee. While the CoPs and 

Secretariat are provided for under the Convention, the other committees have been 

established by resolution of the CoPs. 102 All these institutions, including those at 

international level, such as CoPs, and at national level, such as MA and SA, work together to 

ensure that the objectives of the Convention are realised. 

2.3.3.1 Conference of the Parties (CoPs) 

The CoPs is the highest decision-making body entrusted with the powers to amend and 

foresee the implementation of the Convention through recommendations and resolutions. 103 

These recommendations and resolutions are 'criteria and standards' that operate as guidelines 

to the parties and Secretariat administrative duties in implementing the Convention. 104 The 

powers of the CoPs make it capable of transforming CITES into an even more viable • 

Convention. 

100 Article II (III). 
101 CITES art V,(3). . 
102 Conf 11.l(Rev CoP 14). See also Christine Fuchs 'Convention on International Trade in Endangered Species 
of Wild Fauna and Flora (CITES): conservation efforts undermine legality principle' (2008) 09 (11) German 
Law Journal 1565. 
103 Article XI. 
104 Schonfeld (note 68). 
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The CoPs is convened every two years unless the Parties decide otherwise. 105 The 

latest (fourteenth) CoPs was held in the Hague, Netherlands in June 2007.The fifteenth CoPs 

is scheduled to meet in Doha (Qatar) in March 2010. An extra-ordinary meeting may be held 

at the request of at least one-third of the Parties. 106 The short interval of two years gives the 

CoPs an early opportunity to review progress on international trade and take appropriate steps 

as the need arises. Despite the crucial role they play in the workings of the treaty, CoPs' 

resolutions are not binding. 

2.3.3.2 Secretariat 

The Secretariat is established under article XII of the Convention. It is administered by 

United Nations Environmental Programme (UNEP) and is located in Geneva, Switzerland.107 

The Secretariat is headed by a Secretary-General, whose tenure of office is subject to the 

agreement of the parties. 108 The Secretariat is charged with the functions listed under article 

XII, which include: playing an advisory, coordinating and servicing role in the working of the 

Convention; assisting with communication and monitoring the implementation; arranging and 

service meetings of the Parties and of permanent committees, providing assistance in the field 

of legislation and enforcement and preparing annual reports. 109 

2.3.3.3 Management and Scientific Authorities 

Parties are required to designate the MA and SA. 110 The function of the MA is the granting or 

denying of CITES permits, while the SA provides advice on the trade in species listed in 

appendix I and II. Trading permits are the basic control mechanisms that are used under the 

Convention to regulate international trade. These permits operate like passports. 111 Permits 

are to be presented at customs control before the entrance or exit of a species into or from a 

party state. 112 Thus the regulation of international trade at domestic level is vested in the two 

105 Article XI . 
106 Article XI (1) and (2). 
107 http://.www.cites.org ( accessed 30/07/2009]. 
108 Mome A. du Plessis 'CITES and the causes of extinction' in Jon Hutton and Barnabas Dickson Endangered 
species threatened Convention: the past present and future of CITES(2002) 13 at 16. 
109 http://.www.cites.org (accessed 30/07/2009]. 
110 Article IX . 
111 Res Conf 12. 3 (CoPs 14).See also Wijnestekers Willem (2003) 3rded The evolution of CITES at 107. 
112 Schonfeld (note 68). 
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institutions that work together in order to verify and satisfy various conditions before issuing 

permit: MA and SA. 

The general requirements to be determined in granting or denying a permit are laid 

down under article III and IV. These include non-detrimental findings by the SA. Specific 

requirement vary according to the relevant appendix. 113 For example, trading species in 

appendix I is more restricted, as species in this category are threatened with extinction and 

therefore requires strict regulation. 

2.3.3.4 Standing Committee 

The Standing Committee came into being as a predecessor of the Steering Committee 

established at CoPs I in 1976. It is vested with the function of coordinating a special session 

of the CoPs and assist in organising second CoPs. 114 In 1979, on the Secretariat's 

recommendation, the Steering Committee was re-established by resolution as the Executive 

Standing Committee. 115 Its functions are related to general policy and general operational 

directions as well as overseeing the operation of the Convention between meetings of the 

CoPs. 116 These include providing guidance and advice to the Secretariat, overseeing the 

Secretariat's budget and other finance-related matters, and performing any other related 

functions that are entrusted to it by the CoPs 117 

The election of members of the Standing Committee is done by the CoPs. This 

currently comprises fifteen regional party representatives, plus Switzerland, the depositary 

government, 118 and the previous and the next host country. 119 These, with the number of 

regional representatives in brackets, are Africa ( 4 ), Asia(3) Central and South America and 

the Caribbean (3),Europe(3), North America(l) Oceania(l) and Switzerland the depositary. 

government, the Netherlands (previous host country) and Qatar, the next host country.(1). 120 

113 Du Plessis (note 108) at 16. 
114 Reeve (note 5) at 47. 
115 Ibid. 
116 Conf l l.l(Rev.CoPsl4) annex 1 (a). 
117 Ibid annex 1 (b)-(d). 
118 Ibid annex 1 (a) (i) (B). 
119 Ibid annex 1 (a) (i) (C). 
120 http://www.cites.org/eng/com/SC/member.shtml [ accessed on 19/11/2009). 
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Africa, the region with the most parties has four representatives. 121 The current 

African members are Kenya, Zambia, Ghana and the Democratic Republic of the Congo. 122 

This seems to reflect the geographical distribution of the Africa Region elephant range states 

covering, East, Southern, West and Central Africa. 

2.3.3.5 Technical committees 

There are two technical committees under the Convention: the Animal and the Plant 

Committee. 123 The members of the two Committees are chosen by regions. North America 

and Oceania each elect one member and the remaining four regions each elect two 

members. 124 The functions of the committees are: to provide advise and guidance to all other 

bodies, including any proposal to amend the appendices; 125 cooperate with the Secretariat to 

assist the SA; 126 review and assess the species that are significantly affected by trade; 127 
• 

review species included in the appendices and perform any other functions assigned to them 

by the CoPs or the Standing Committee. 128 These Committees are relevant in dealing with 

technical matters relating to animal and plant species and therefore their composition must 

reflect expertise in their respective field. 

2.4 Obligation of the Parties 

The parties shall take appropriate measures to enforce the provisions of CITES and prohibit 

trade in violation of the Convention. 129 These measures include penalising illegal trade, 

confiscating species obtained or traded in contravention of CITES, 130 and also provide for 

internal arrangements regarding re-imbursement for expenses incurred as a result of 

confiscation of species traded in violation of CITES .. 131 In order to achieve the 

implementation of their obligations, Parties may adopt stricter domestic measures relating to 

121 Conf 11.1 (Rev COP 14) annex 1 (a) (i) (A). 
122 http://www.cites.org/common/com/SC/58/SC58 Participants [accessed on 14/08/2009] 
123 http://www.cites.org/eng/com/SC/index.shtml [accessed 19/11/2009]. 
124 Fuchs (note 102). 
125 Conf 11.1 (Rev CoP 14) annex 2 (a). 
126 Conf11.1 (Rev CoP 14) annex 2(d). 
127 Conf 11.1 (Rev CoP 14) annex 2(f) (g) see also Fuchs (note 102). 
128 Conf 11.1 (Rev CoP 14) annex 2(h) (i) (j) respectively. 
129 Article VIII. 
130 Article VIII (1) (a) (b). 
131 Article VIII(2). 
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trade, tracking and possession, restricting or prohibiting trade on species listed in appendices 

I, II and III. 132 Arguably, the success of the regulation of international trade is dependent 

upon effective domestic measures. This is achievable, especially since Parties retain their 

sovereignty to adopt higher thresholds than those provided for by the Convention. 133 

Parties are also required to designate MA and SA responsible for issuing of import 

and export permits. 134 Any changes relating to designation or authorisation are to be 

communicated to the Secretariat. 135 This seeks to ensure that the Secretariat keeps informed 

on the MA and SA of each Party. 

Further, Parties are required to maintain records of trade in specimen of species and to 

transmit periodic report to the Secretariat on implementation of CITES. 136 The annual report 

on legislative, administrative and regulatory measures taken by a state to enforce provisions 

of CITES should be made available to the public provided such requirement is not in 

contravention of the law of the state concerned. 137 These comprehensive requirement for the 

implementation of CITES ensures not only compliance with the obligation under the treaty, 

but also with the international obligation as stipulated under the Vienna Convention. 138 

In order to achieve domestic implementation, the fourteenth CoPs adopted a guide to 

CITES compliance procedures which requires the Parties among other things, to designate 

relevant MAs and SAs,139 permit trade in CITES listed specimens only to the extent 

consistent with the procedure laid down in the convention, 140 take appropriate domestic 

measures to enforce the provisions of the Convention and prohibit trade in violation thereof, 
141 maintain records and submit periodic reports; 142and respond as soon as possible to 

communications of Secretariat related to information that a species included in appendix I or 

II is being adversely affected by trade. 143 

132 Article XIV (1) (a) (b). 
133 CITES article XIV (1) (a) 
134 Article IX. 
135 Article IX (3). 
136 Article VIII(6) and (7). 
137 Article VIII (8). 
138 Vienna Convention (note53) article26. 
139 Res Conf 14.3 as required under article IX (Conf.14.3,). 
140 Article II,IV ,V VI, VII ,and XV. 
141 Article VIII para 1. 
142 Article VIII para 7 and 8. 
143 Article XIII. 
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The guidelines which are not binding and are implemented in a non-adversarial 

manner require the Secretariat to assist parties on implementation of these guidelines. 144 The 

CoPs and the Standing Committee are also vested with tasks to monitor compliance. 145 Thus, 

these guidelines are intended to be applied by states as 'a self assessment package' and 

minimum standards in their implementation of CITES. Arguably, domestic legislation falling 

short of the threshold of these guidelines is to be considered inadequate. 

2.5 Relationship with other treaties and organizations 

CITES is not 'a standalone' Convention. It is closely related to other Conventions relating to 

either conservation or regulation of international trade on other species. In respect of 

conservation CITES is related to the Convention on Wetlands of International Importance 

Especially as Waterfowl Habitat (Ramsar) 146 
, and the Convention Concerning the Protection 

of the World Cultural and Natural Heritage, 147 which seeks to protect natural and cultural 

heritage. 148 Others are the Convention on the Conservation of Migratory Species of Wild 

Animals 149 and the Convention on Biological Diversity (CBD). 150 It cooperates with the 

Commission for the Conservation of Antarctic Marine Living Resources (CCAMLR) 

regarding trade in toothfish. 151 These Conventions, though, are not related to trade 

regulations; they deal with protection and conservation of species that are subject to CITES 

regulation through international trade. 

CITES also works closely with various organisations such as WTO ( discussed at 

2.1.1), the specialist group oflnternational Union.for Conservati~n of Nature (IUCN), 

United Nations Environmental Program (UNEP) and Trade Records Analysis of Fauna and 

Flora in Commerce (TRAFFIC) . Other non-governmental. organisati9ns may be contracted 

by secretariat for special tasks. 152 

144 Conf 14.3. 
145 lb.d • 

1 • ' 
146Adopted 1971 in force 21/12/1975.The Convention recognises that a wetland is a regulator of water regimes 
and habitat and support of flora and fauna. 
147 Adopted 1972 entered in force 1 7 /12/ l 97 5. 
148 Preamble to the Convention. 
149 Adopted 1979 entered in force 01/11/1983.The Convention recognises the relevance of international 
cooperation in protecting species that migrate across or outside national jurisdiction boundaries. 
150 Adopted 1992 entered into force 29/12/1993. 
151Agreed in CoPs 12 Res 12.4 Santiago ,Chile, 2002 .. 
152 Reeve (note 3). 
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2.6 Weaknesses of CITES 

CITES is considered to be the most viable instrument in regulation of international trade, yet 

is one of the most controversial conventions. 153 Th~se controversies relate to interpretation 

and the assumptions in which CITES operates, particularly as to whether it is a conservation 

treaty or trade regulation, or both. 154 At successive meetings Parties have strongly debated 

and are sharply divided over the basic assumption of the treaty, particularly when it comes to 

the AE. Indeed the elephant has consumed a huge amount of CITES time and resources. 155 

The problem is exacerbated by weaknesses textual loopholes of the Convention such as 

exemptions, trading with non-Parties and varying Parties' interests. 

2.6.1 Scope 

It has been argued that the CITES objectives is narrow in a way that it intends to control 

excessive commercial exploitation, thus its scope and potential effectiveness as a 

conservation tool is very limited. 156 However, CITES was intended to regulate international 

trade in species threatened with extinction and those which are likely to become extinct and 

not function as a conservation instrument. The limitation of its scope may be that in order for 

a species to acquire protection under CITES it must be or likely to be threatened with 

extinction. 

2.6.2 CITES listing criteria 

The CITES appendices are the key tools and mechanisms used by the Convention to regulate 
-

and control international trade. Various criteria have been used to achieve its objectives. In 

relation to the elephant, the Convention applies both the Beme157 and Fort Lauderdale158 

153Hutton and Dickson (note 83). 
154 Ibid at xv. 
155Ibid. 
156 Sas-Rolfes (note 38) at 69. 
157 Adopted at Berne, Switzerland, by the 1st CoP, in 1976; Nov.2002 CoP 12, Namibia, Botswana and 
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Criteria ( discussed at 2.6.2.1 and 2.6.2.2). The management quota system (MQS) has also 

been used. 

Parties to CITES are the ones who makes proposal for listing and delisting, add or 

remove of species. Decisions to list or delist are reached at the Conference of the parties 

(CoPs) and passed by.two-thirds majority of the parties present at voting. 159 CoPs has 

adopted various criteria for listing species in either appendix. These include the Berne 

Criteria (1976) and Fort Lauderdale Criteria (1994). With regard to the AE, these criteria 

have been adopted following hot debates in the CoPs. While in general terms one may be 

persuaded to believe that states are driven by common interest, namely to regulate 

international trade in endangered species, the truth may be different. In most cases, states 

pursue individual interest backed up with economic or political needs of individual states as 

reflected in the listing and delisting criteria discussed below. 

2.6.2.1 The Berne Criteria 

The Convention does not contain criteria to be used in listing species. The Berne Criteria, 

also referred to as the 'biological criteria', were established at the first CoPs in 1976. 160 

Parties agreed that the listing decisions were to take into account biological and trade status 

of species, namely: the biological evidence suggested that currently the species was 

threatened with extinction, taking into account its population size and geographical range. 161 

The biological evidence had to satisfy the test or lead to an irreversible presumption that the 

species was threatened with extinction for appendix I species, and might become threatened 

I with extinction for appendix II species, in conformity with the fundamental principles of the 

convention. 

I 
I 
I 
I 
I 
I 
I 

When biological data indicated a serious threat to the species only a probability of 

trade was required. Conversely, when trade was known to occur, information on the 

biological status need not be complete for appendix I species. 162 For appendix II species, it 
' 

has been argued that there had to stronger evidence of trade than that required for the 

South Africa allowed trading in ivory stockpiles. in quotas. Zambia and Zimbabwe's proposals rejected. 
www.wwf.org. uk/filelibrary/pdf/africanelephant [ accessed 16/10/2009]. 
158 Established at Fort Lauderdale, Florida by the 9th CoP, in 1994. 
159 Article XV (1) (b). 
160 Resolution ·conf 1.1. 
161 Note 46 Harvard L.R. at 1775. 
162 Ibid. 
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appendix I listing. Trade had to be either underway or likely to occur and had to be in such a 

volume as to constitute a potential threat to the survival of the species. 163 

Although the Berne Criteria gave guidelines which hitherto did not exist, they were 

not readily accepted by the conservation community for sustainabie use proponents. They 

interpreted it as a means of making it 'virtually impossible' to transfer species from appendix 

I to appendix II. 164 The criteria were viewed as targeting the developing range states which 

had large stocks of elephants already listed in appendix I, yet the endangered species such as 

the Atlantic bluefin tuna and Brazilian Mahogany remained in appendix II. 165 Their argument 

was valid to the extent that the initial listing was not based on any specified or known criteria. 

The requirement to use the Berne Criteria to downlist appendix I species was not tenable as 

some species which did not qualify for appendix I listing could not be down-listed to 

appendix II. It was largely felt that the Berne Criteria were politically instigated since they 

frustrated rather than furthered the objectives and principles of the Convention. At the fifth 

CoPs held in Buenos Aires in 1985, Parties acknowledged and agreed 166
. that the conditions 

under the Berne Criteria were difficult to fulfil. 167 This gave rise to the need for more 

scientific criteria. 

In 1989 meeting in Lausanne, Switzerland, the question of whether or not to place the 

African elephant in appendix I was hotly debated. 168 Many concerns were raised that the 

trade in elephant products will lead to the extinction of population. In proposing the trade 

ban, Kenya, Gambia and Somalia submitted that upwards of 100,000 elephants were killed in 

Africa each year. 'Kenya and Uganda had lost 85 percent of their native elephant population 

between 1973 and 1987. The Sudan, with a 30 percent annual decline, and Tanzania (16 per 

cent decline per year), also experienced major deficits in their elephant populations.' 169 The 

Southern African countries of Zimbabwe, Botswana and South Africa, wanted to maintain the 

legal trade in elephant products in countries with flourishing elephant populations and which 

163 Ibid. 
164 Ibid at 1776. 
165 Ibid. 
166 Res 5.21. 
167 Henriette Kievit 'Conservation of the Nile crocodile: has CITES helped or hindered?' In Hutton and Dickson 
(eds) Endangered species threatened Convention: the past, present and future of CITES (2002) 88 at 95. 
168 American University 'TED case studies: Elephant Ivory Trade ban' available at 
http://wwwl.american.edu/ted/elephant.htm [ accessed on 16/11/2009]. 
169 Ibid. 
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manage them sustainably. 170They would use the funds from ivory sales for wildllfe 

management. This approach was supported by several Hong Kong business syndicates 

involved in the ivory and rhino horn trade. 171 

The appendix I listing was accepted by the majority of the Parties, and the total ban 

on the ivory trade came into effect on 18 January, 1990. Zimbabwe, South Africa, Botswana, 

Zambia and. Malawi voted against the resolution on the ban, and with Hong Kong (the major 

ivory importer) expressed formal 'reservations' to it. 172 

In 1992 at the eighth CoPs in Kyoto Japan, Parties decided that the Berne Criteria 

were no longer satisfactory hence it was decided to amend the Criteria for listing and 

delisting species in appendix I and II. At the eighth CoPs the division among the Parties was 

conspicuous. Zimbabwe, Botswana, Zambia and Malawi under the, Southern African Centre 

I for Ivory Marketing (SACIM) submitted a joint proposal to downlist their elephant herds to 

appendix II. 173 This proposal was objected by other states and consequently withdrawn by 

I 
I 

SACIM countries. They further stated ambiguously that southern Africa would leave CITES 

'if no attempts were made to accommodate their conservation policies'. 174 These are policies 

based on sustainable use. However the threat to leave CITES was not effective as the ban was 

maintained. 175 The Kyoto conference was notable for the extent to which politics outweighed 

I science. Many observers felt that more scientific criteria were required to remove politics. 176 

I Interestingly, SACIM countries decided to abandon.their threat to withdraw and 

I 
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alternatively they brought influence to bear on changes in the interpretation and 

implementation of CITES in order to accommodate Southern Africa's proposed management 

approaches. 177 With the support of other developing countries around the world, SACIM 

achieved to secure an agreed approach towards the move into sustainable use. 178 

110 Ibid. 
111 Ibid. 
172 Mofson (note 47). 
173 Ibid. . 
174 Mafaniso H~ra International trade ji·om the Aji-ican elephant: issues surrounding the CITES ban_ and 
SACWM's chances of overturning it (1997) Centre for Southern African Studies, University of Western Cape. 
11s Ibid. . 
176 Note 46 Harvard L.R. 
177 Hara (note 174). 
i1s Ibid. 
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2.6.2.2 Fort Lauderdale Criteria 

The 1994 CoPs adopted new criteria also referred to as 'the scientific' criteria. This changed 

the Berne Criteria in four main ways. It provided specific quantitative guidelines for placing 

species in each appendix; emphasised biological rather than trade considerations; provided 

for down listing of appendix I species that failed to meet the new quantitative criteria and it 

allowed split listing. 179 Under the Fort Lauderdale Criteria (FLC), a species qualified to be 

listed in appendix I on fulfilment of two conditions. These were that species is, or may be, 

affected by trade, and meets one of the four broad biological criteria; namely, the wild 

population is small, the population has a restricted area of distribution, the population is 

declining and the species was to satisfy one of the previous criteria within the next five 

years. 180 

The FLC required that range states were consulted and that details of management, 

monitoring and conservation programmes be taken into account before listing is 

considered. 181 Consultation with the range state was initially Zimbabwe's proposal at the 

Kyoto Conference entitled 'Kyoto Criteria', though it was not accepted. It has been argued 

that the FLC scientific data enabled the Parties to sit together and discuss, and that way made. 

the CoPs more productive and minimised reservations. 182 

In 1997, the Southern Africa states of Zimbabwe, Botswana and Namibia were 

conditionally allowed to downlist their stocks of the elephant to appendix II183
, presumably, 

using the FLC. Apparently, the FLC quelled the political crisis that had threatened the break-

up of the Convention from 1989 when the elephant was listed in appendix I and efforts to 

down-list it to appendix II failed. Many observers contend that the new criteria made it more 

difficult to list species in appendix I and easier to down-list them frorri appendix I, which is of · 

benefit to pro-trade countries. 184The panel of experts advised that the elephant population in 

Namibia, Zimbabwe and Botswana no longer met the new objective criteria in appendix I, 

179 Note 46 Harvard L.R at 1780. 
180 Ibid at 1781. 
181 Mofson (note 47) at 116. 
182 Note 46 Harvard L.R at 1785. 
183 Ibid. 
184 Mofson (note 47) at 116. 
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hen~e they should be moved to appendix II. 185 The Parties agreed to transfer population from 

these countries to appendix II for the purposes of the export of hunting trophies for non­

commercial purpose; export oflive animals to appropriate and acceptable destinations 

(Namibia for non-commercial purpose only); export of hides (Zimbabwe only) and the export 

ofleather goods and ivory carving for non-commercial purposes only (Zimbabwe only) 186 

Despite providing clear listing criteria which exclude political influence to a great 

extent, the criteria still left much to be desired. To a large extent this decision reflects that 

regarding sustainable use in conservation which was led by Zimbabwe and other SACIM 

I countries. The objective listing criteria, nevertheless, seem to give control to Southern 

African states where the source of many species is. The criteria, however, are still 
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questionable as to their objectivity. 

The political and economic needs of individual states are still influential in the listing 

and delisting of species. That a decision to list and delist a species on appendix I or list a 

species from appendix I and II is put to the vote at the biennial meetings of the parties, gives 

room for subjective consideration as some parties may affiliate with others either on 

economic or political grounds. 187 The influence of Zimbabwe, for instance, in stressing 

sustainable use at the eighth and ninth CoPs resulted in the down listing of the elephants in 

Southern Africa from appendix I to II, therefore allowing trade in African elephant from the 

four countries. As one of Zimbabwe's government officials observed '[we have discovered 

that it is] better to work on CITES from within. It doesn't end with elephant: once you are an 

outsider you have no input or involvement' .188 Arguably, states have realised that the better 

approach is lobbying within the CoPs rather than other approaches such as entering a 

reservation or being a non-Party. 

~ustainable use has been an approach favourable to Southern Africa states, yet 

Eastern Africa states have affiliated themselves with the conservation approach. For example, 

at the eleventh CoPs in 2000 Zimbabwe, Zambia and Namibia submitted a proposal to retain 

their elephant population in appendix II and sought approval for the sale of stockpiled 'legal' 

185 Shawn Dansky 'The CITES "objective" listing criteria: are they "objective" enough to protect the African 
Elephant?'(1998-1999) Tul.L.Rev 961 at 972. 
186 Ibid. 
187 Ibid. 
188 Mofson (note 47) at 114. 
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ivory. 189 While South Africa supported this proposal, Kenya continued its strong opposition 

to any approval of an international ivory trade. 19° Kenya's argument was based on elephant 

protection for tourism~ South Africa wanted the sale of ivory to be sanctioned, and strongly 

insisted that it was not prepared to accept a trade ban because of those states that have failed 

.to manage their elephant population as it (South Africa) has one of the best elephant 

management programmes on the continent. 191 Seemingly the argument was based on 

conservation versus sustainable use. Thus controversies within CITES is not only along 

north/south divide but as well among AE range states. 

In 2002 at the twelfth CoPs in Santiago, Chile, Namibia, Botswana, and South Africa 

were allowed to conduct a further one-off sale of their ivory stockpile. 192 In 2004, the 

thirteenth CoPs allowed South Africa to trade in hide and leather goods without restriction to 

commercial purposes; this pennission was granted mainly due to the minimum chances of 

any negative effect on elephant conservation. 193 The CoPs also approved decision 13 .26, 

which establishes an Action Plan for the control of trade in African elephant ivory. 194 

The fourteenth CoPs followed with the establishment of an annual quota for the sale 

ofraw ivory195 from elephant range states. 196 Trade in raw ivory requires both an export and 

an import permit. 197 It was further agreed that no proposal should be submitted in relation to 

the elephant ivory trade in the nine years from the fourteenth CoPs. Tanzania, proposes at the 

next CoPs (the fifteenth) to downlist its population from appendix I to II for the exclusive 

purposes of hunting trophies for non-commercial purposes. It further proposes trade in 

registered raw ivory at a one-off sale of 89,848.74 kg from registered government-owned 

stocks, originating in Tanzania, to trading partners already designated by the Standing 

189 Mario Del Baglivo 'CITES at crossroads: new ivory sales and sleeping giants' (2002-2003)14 Ford.ham 
Envt '! .L. J 279 at 280-281. 
190 Joseph Berger 'The African elephant: human economics and international law: bridging a great rift for East 
and Southern Africa' (2000-2001)13 Geo.Jnt'l .L. Rev at 430. 
191 Ibid. 
192 Ibid; see also Jan Glazewski 'Environmental law' Annual Survey of South African Law (2006) at 428. 
193 TRAFFIC Report (note 12). 
194 Ibid. 
195 Conf 10.10 (Rev CoP 14) defines raw ivory to include: 'all whole elephant tusks, polished or unpolished and 
in any form whatsoever, and all elephant ivory in cut pieces' 
196 Con 10.10 (Rev CoP 14). 
197 Ibid. • 
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Committee. 198 Whether this proposal will be accepted in the next CoPs is the matter still to 

be seen. The proposal, however, is strongly objected to by Kenya, Congo, Ghana, Liberia, 

Mali and Sierra Leone. These states have raised concerns to the effect that, ivory trade and 

the down listing of the African elephant should not be allowed for twenty years from the 

fourteenth CoPs. 199 

Zimbabwe intends to counter the objection raised by Kenya and other states to the 

effect that, such proposal is against the agreement on a management strategy and the Action 

Plan for the AE, as agreed at the last CoPs to which all AE range states are supposed to 

adhere.200 Zimbabwe's bid seem to reflect its stand on the sustainable use of elephants. 

However, any limitation on proposals by the Parties seem to conflict with the provisions of 

art. XV of CITES, which allows any party to propose amendments to appendix I or II.201 

2.6.3 The quota system 

There is no specific requirement under CITES to establish a quota to limit trade on listed 

species.202 Quotas were founded at the Fifth CoPs (Buenos Aires) upon the ideas of 

management-based controls with consumer-based enforcement.203 CoPs establishes quotas in 

various circumstances. The quotas may be specified in the appendices, for example in case of 

the AE, or in a resolution of CoPs (for example Conf 10.14 Rev CoPs 14).204 The quota 

specified in the appendices are normally established when there are concerns to move 

species from the appendix I to II, whereby annotation are specified to appendix I and II. 205 

The CoPs has been providing guidance on criteria for amendment206 and use of annotation of 

species in appendix I and II. 207 

198 Fifteenth Meeting of the Conference of the Parties to be held in Doha (Qatar), March 2010.Document 
available at http://www.cites.org/eng/cop/15/raw props.shtml [accessed on 22/11/2009].(hereinafter CoPs 
fifteenth document) 
199 Ibid. 
200 Moris Mutsambiwa- Zimbabwe's Director General of Wildlife in conversation with Radio Voice of the 
People(VOP) Harare 26 November 2009 available at http://www.radiovop.com [accessed 27/11/2009]. 
201 TRAFFIC Report (note 12). . . 
202 http://www.cites.org/eng/resources/guotas/index.shtml [accessed 22/11/2009]. 
203 Swanson (note 41). 
204.lbid. 
2os Ibid. 
206 Resolution Conf9.24(Rev CoP 14) annex 4. 
207 Resolution conf 11.21 Rev Cop 14. 
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Although MQS regulated trade in the African elephant between 1985 and 1987,208 it 

has been rated as a failure and as much as three-quarters of the first year's legal quota trade in 

1996 was believed to have been illegally poached.209 Some of the elephant range states 

requested ivory quotas exceeding their corresponding elephant populations and others were 

not signatories to the treaty.210 Swanson attributes the failure to lack of external checks on 

the discretion of the producer states. He contends that the determination of the quotas and 

issuance ofMQS permits was within the states unsupervised discretion. He further observes 

that Burundi with only one elephant surprisingly became the largest exporter of ivory during 

the MQS period.211 

There is no serious dispute that the MQS failed. However, the contention by Swanson 

attributing the failure to lack of external superv1sion is not tenable. The failure goes to the 

root of non-compliance with international treaties by states. This can only be explained in 

terms of the sovereign powers states exercise within their own territories. Hence, the author's 

contention leaves unanswered the question as to by whom and how a sovereign state can be 

supervised. 

Conf 9.21_ (Rev CoPs 13) required that Parties wishing the CoPs to establish quota 

system in appendix I species should submit their proposal to the Secretariat at least 150 days 

before the meeting of the CoPs. The twelfth CoPs adopted a resolution for an amendment to 

improve the quota system. It requires the submission of a quota to the Secretariat after a non­

detrimental decision has been taken by the country concerned.212 

On account that the quota system is among the most effective tools for regulation of 

trade, the CoPs invited parties to establish national export quota. In relation to AE CoPs 

10.10 (Rev CoPs 14) requires elephant range states wishing the CoPs to establish Quota 

system for sale ofraw ivory as part of their management strategy to communicate to the 

Secretariat for the next calendar year before 31 December. In 2007 the fourteenth CoPs 

adopted a resolution providing for guidelines for implementation ofMQS.213 These 

guidelines apply for MQS established at international or national level.214 However, as 

208 Swanson (note 41) at 175. 
209 Berger (note 190) at 423. 
210 Ibid. • 
211 Swanson (note 41) at 145. 
212 Res Conf 10.2 (Rev CoP 12) Doc 50.1 annex at 3 
213 Res 14.7. 
214 Res 12.3 (Rev CoP 14). 
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indicated by the twelfth CoPs, MQS requires effective implementation and enforcement 

without which loopholes for illegal trade are created.215 Thus far, it not clear whether the 

improvements proposed at CoPs twelve will achieve the regulation of trade using MQS 

which had failed in the early 1980s. 

2.6.4 Trading with non-Parties and reservations 

The provisions allowing trading with non-parties under CITES is the most controversial 

aspect of the Convention.216 In some cases, illegal trade is facilitated by cooperation of non­

Parties.217 The problem is made more complicated by provisions on reservation.218 Thus 

technically the number of non-Parties is not limited only to non-signatories since parties to 

CITES may enter trade reservations and become a 'non party', free of CITES regulations on 

specific species.219 By the same token, reservations are subject to criticism in that they tend to 
. . 

defeat the purpose for which the treaty was established.220 

Reservations should be allowed, among other reasons, only if they are compatible 

with the object of the treaty.221 In most cases reservations are entered by the major importers 

of wildlife such as Japan and others.222 Regrettably, however, objections on reservation are 

countered by those who favour 'sustainable use' of wild species. Sustainable use advocates 

assert that, since the object of CITES is to control rather than do away with trade in 

endangered species, by allowing reservations the treaty recognises the 'legitimate' trading in 

wild species.223 Arguably, reservations, if properly used are useful for instance where Parties' 

economy depends largely upon trade on protected species.224 This, however, has not been the 

case, and provisions on reserv~tions have been misused.225 For instance, reservation by· 

southern Africa states and major ivory consumers such as China against the decision to uplift 

215 Res Conf 10.2 (Rev CoP 12) Doc 50.1 annex at 3. 
216 Schonfeld (note 68). 
211 Ibid. 
218 CITES art XXIII. 
219 Schonfeld (note .68). 
220 Patel (note 99) at 190. 
221 Vienna Convention(note 52) Article 19 (c). 
222 Saskia Young 'Contemporary issues of the Convention on International Trade in Endangered Species of 
Wild Fauna and Flora (CITES) and the debate over sustainable use' 14 (2003) Colo. J. Inte '/. Envtl .L. & Pol'y 
167 at 178. 
223 Patel (note 99) 190. 
224 Gwyeth Stewart 'Enforcement problems in the endangered species Convention: eeservations regarding the 
reservation clauses' (1981) 14 Cornell Intr'l L.J 429. 
225 Ong (note 80). • 
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the AE at the seventh CoPs, were not well founded. 226 In addition, because there is no limit 

on number of reservations a Party can make, this makes the Convention ineffective, • 

especially when a Party enters too many reservations.227 This is mainly because the reserving 

Party is able to conduct unlimited trade in a certain species. 228 

2.6.5 Exemptions 

There are several exemptions for trade protection under CITES. In case one or more of these 

exemptions apply, import or export permits are not required.229 First article VII provides that 

if a species has been acquired 'before the provisions of present treaty applied to that 

specimen' then there is no permit required. The provision is intended to allow stockholders to 

trade stocks in existence before the treaty went into force. In essence, article VII exempts 

traders from permit requirements if the species: were acquired before it was listed in one of 

the appendices;230 are personal or household effect;231 are animal specimens bred in 

captivity;232are non-commercial loans or exchanges between scientific establishments;233 or 

are part of travelling circuses and exhibitions.234 

The CoPs has been attempting to define and give scope to these exemptions so that 

they may not be misused. In any event, there is a possibility of misuse of the exemptions due 

to the fact that it involves a chain of authority including MA and SA, as well as customs 

officials in the process of issuing permits. In case of any event to block such a chain, such as 

corruption which exists in many countries including South Africa and Tanzania,235 illegal 

trade may be easy by means of these exemptions. The exemptions have also complicated the 

domestic implementation of CITES ( discussed at 2.6.5) However, these weaknesses should 

not in any way suggest that CITES has no strengths. 

226 Ibid. 
227 Patel (note 99) at 167. 
22s Ibid. 
229CITES art VII provides that the 'provisions of Articles III, IV and V shall not apply to the transit or 
transhipment of specimens through or in the territory of a Party while the specimens remain in Customs control' 
230Article VII (2). 
231 Article VII (3) and Res 13.7 (Rev CoP 14). 
232 Article VII (4). 
233 Article VII (6). 
234 Article VII (7). 
235 Transparency Intemation.al 2009 Report indicates perceived level of public sector corruption to be 4. 7 in 
South Africa and 2.6 in Tanzania which is high compared for instance to Guinea and Burundi each having 1.8 
Report available at http://www.transparency.org/policy research/surveys indices/cpi/2009/cpi 2009 table 
[ accessed 30/11/2009] 
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• 2.7 Strengths 

CITES has been commended for its effectiveness in regulating the international trade in 

endangered species. 236 It is one of the Conventions that had been ratified by a large number 

of states. Currently it has 175 members. CITES has lead to many states strengthening their 

domestic legislation in wildlife conservation.237 The main reason for its effectiveness is that. 

'[i]t has an elaborate but workable operational system in which a national export/import 

permit system is combined with a national institutional system' .238 These institutions are the 

MA and SA (discussed at 2.3.3.3) established by Parties and responsible for issuing 

import/export permits. 

Further, CITES is one of the most viable and potentially workable international 

treaties. It has a highly practical mechanism incorporating a structure designed to deal with a 

complex international situation.239 The trade permit system is an effiGient mechanism towards 

ensuring that states parties trade according to CITES regulations.240 

Having examined the international regime, it is appropriate to examine the Africa 

region approach in relation to the regulation of trade in endangered species of plants and 

animals. 

2.8 Africa region approach 

The colonial regime on the African continent sought to protect African fauna and flora. 

Various treaties including the London Convention for the Protection of Wild animals, Birds 

and Fish in Africa241 (later replaced by the 1933 London Convention Relative to the 

• 
236Huxley (note 14) at at 11. 
237 Martin R.B 'CITES and the CBD' in Hutton Jon and Dickson Barnabas (eds) Endangered species threatened 
Convention: the past, present and future of CITES (2000) 29 at 30. 
238 Ibid. 
239 Schonfeld (note 68). 
2
~

0 Schonfeld (note 68). 
241 London 19 May 1900. 
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Preservation of Flora and Fauna in their Natural State) 242 were adopted.243 Both the treaties 

used the system of annexes to list protected species and trade regulation as an instrument of 

environmental protection.244 The AE was listed in class A as completely protected. Hunting 

required special permission of the higher authority.245 Additionally, prior permit by 

competent authority was required before trading trophies.246 In 1968, after most of the 

African states had gained their independence from colonial regimes, they adopted the African 

Convention on the Conservation of Nature and Natural Resources which replaced the 1933 

Convention. 

As the name suggests, this Convention was negotiated at the initiatives of 

Organization of African Unity (OAU). It used a system of annexes to regulate trade. Class A 

species (totally protected); and class B (may be hunted). However, it regulated trade on both 

listed and unlisted species, in particular by making export of species in class A subject to 

authorisation, and import and transit subject to presentation of the export authorisation.247 

The 1968 Convention was replaced by the 2003 African Convention on the 

Conservation of Nature and Natural Resources.248 The treaty has very important features of 

CITES in it which categorise species accordingto the protection required. The Convention 

imposes obligations on the parties to designate a national authority to deal with matters 

covered under the Convention.249 However, it lists the AE in class B which implies that less 

protection is given to it. This is mainly because ,although species in class A and B are totally 

protected, hunting is allowed by permission of higher authority in the case of class A and 

competent authority in class B.250 This in inconsistent with CITES which lists the AE in 

appendix I , subject to few exceptions. The treaty is not yet in force, 251 it will come into force 

242 Sands (note 76)at 524. 
243 London November 1933 in force January 1936. 
244 Ibid. 
245 Article 8 (I). 
246 Article 9. 
247 Article IX see also Sands (note 76) at 525. 
248 Glazewski (note 21) at 58. 
249 Ibid. 
250 Article VIII (1) (a) (b). . 
251 Revised African Convention on the Conservation of Nature and Natural Resources adopted 11 July 
2003.Tanzania ratified the 1968 Convention on 9/07/1974, South Africa was not a party, Tanzania signed the 
2003 treaty on 05/11/2004 but not yet ratified, and South Africa has not signed/ratified. Available at 
http://www.africaunion.org/root/ AU/Documents/Treaties/List/ African [ accessed 24/09/2009]. 
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thirty days after the deposit of the fifteenth ratification. Currently it has only eight members 

Tanzania and South Africa have not yet ratified it.252 

In 1994, the governments of seven African states, including Tanzania and South 

Africa, adopted the Lusaka Agreement on Co-operative Enforcement Operations Directed at 

Illegal Trade in Wild Fauna and Flora (the Lusaka Agreement).253 The objective of this 

Agreement 'is to reduce and ultimately eliminate illegal trade in wild fauna and flora'. 254 

Whether this objective has been realised in African states is questionable. However, at the 

regional level the Lusaka Agreement is important, taking into account that the illegal trade in . 

the AE is a threat to international trade in elephants and their products, especially ivory. 

2.9 Conclusion 

The Convention employs the permit as its mechanism in achieving its objective. In addition, 

it incorporates national and international institutions in one system for the purpose of 

regulating international trade. This approach is commendable especially since although 

CITES regulates international trade, the species that are subject to its regulation are within 

the jurisdiction of individual states and therefore cooperation and integration of institutions is 

imperative for achieving its goals. 

While CITES has some weaknesses, but on the whole it is the acceptable treaty in 

regulating international trade in wildlife species. The trade permit requirement ensures that 

states parties will not trade species acquired illegally. Further, the listing in the appendices 

ensures that species that are more threatened are given more protection. The main weaknesses 

of the Convention include listing criteria, reservation, and exemptions and trading with non­

parties. The next chapter discusses CITES and the AE. 

252 See http://www.africa-union.org/root/ AU/Documents/Treaties/List/ African [accessed 24/09/2009]. 
253 Lusaka 8 September 1994 entered in force, 10 December 1996.see Sands (note 76) at 525. • 
254 Para 2 Preamble Lusaka Agreement. 
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CHAPTER THREE 

CITES AND THE AFRICAN ELEPHANT 

3.1 Introduction 

This chapter discusses CITES and the African elephant (AE) by examining administrative 

and legislative measures that have been put in place at international level to regulate 

international trade in the AE. As to administrative measures, it examines the efficacy of 

various criteria adopted for listing species in appendix I and II, focusing especially on the 

listing of the AE in either one or other of the appendices. In terms of the legislative measures, 

it evaluates various measures adopted in the resolutions of the Conference of the Parties 

(CoPs) with a view to ensuring that domestic implementation of CITES is consistent with the 

Convention. 

However, the ivory trade is among the challenges surrounding listing and delisting of 

the AE as well as domestic implementation particularly prohibiting illegal trade. 

3.2 The African elephant and ivory trade 

In recent years poaching and the decline of elephant populations have become synonymous in 

the public mind.255 This is mainly because the ivory trade - the main cause for elephant 

poaching - is a highly lucrative business.256 The price of ivory has been increasing 

dramatically. In 1987 one kilogram was $120, in early 1989 it rose towards $300257 and 

currently one kilogram is worth between $763 and $1760 in the US.258 

For many years elephant ivory has been widely used for ornamental purposes and 

making piano keys. In Japan, for instance, ivory is used for making traditional personal seals 

255 Barbier et al (note 4) at 4. 
256 Ibid. 
2S7 Ibid. 
258 Daniel Stiles and Esmond Martin 'The USA ivory market: how much a threat to elephants' Pachydem No 45 
July 2008-June 2009. 
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called 'hankos '.259 Japan, Singapore and Hong Kong are major centres for working ivory to 

make ornaments. 260 In Vietnam the ivory has been used to cure terminal diseases.261 

The case of the AE has presented CITES with various challenges , particularly as 

regards the positions held by developed and developing countries.262 While the former favour 

a total ban, the latter favour sustainable use. In many ways the dilemma of the AE which is 

hunted in great numbers for its ivory is a symbolic of the conflicting interests that are the 

. subject of much controversy in the meeting of the parties. 263 

The decline of the elephant population in the 1970s and 1980s was mainly due to the 

unregulated international trade. The registration system to regulate trade under CITES that 

existed between 1977 through 1990 was largely unsuccessful. 264 This was the period when 

the AE was listed in appendix II, allowing for restricted international trade. From 1979 to 

1989 more than half of the AE population was killed by poachers. 265 Elephant numbers from 

Tanzania dropped from 316,300 to 80,000, in Zaire from 377,700 to 80,000. 266 In 1990 at the 

seventh CoPs in Lausanne, Switzerland, Parties voted to place AE on appendix I, thus 

banning all trade in it except for non- commercial purposes.267 This upgrading of the AE lead 

to a recovery of the population and the dramatic decrease of legal trade, though not 

necessarily reflected in a decline in illegal trade. 268 The recovery of the elephant population 

gave rise to other problems, including human/wildlife conflict, as elephants were a threat to 

human life and crops. The African states began to argue for the sustainable use of elephants, 

putting the relevance of CITES in regulating international trade in a serious doubt. 

For these and other reasons, at the tenth CoPs in 1997 in Harare Parties agreed to 

transfer the AE population (elephants from Zimbabwe, Botswana and Namibia) to Appendix 

II for limited purposes.269 

259 Sas-Rolfes (note 38) at 69. 
260 Ibid. 
261 Media Report, Cape Times, Thursday August 6, 2009. 
262 Sas-Rolfes (note 38) at 77. 
263 Ong(note 80) at 291. 
264 Dansky(note 185) at 969 
265 Ibid. 
266 Ibid. 
267 Ibid. 
268 Ong (note 80). 
269 Dansky(note 185). 
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In 2000 the eleventh CoPs reinstated a ban on trade in the AE by listing it in appendix 

I until an effective system was in place to overcome poaching of elephant. The CoPs also 

accepted South Africa's proposal to downlist its elephant population to appendix II.270 

However, in 2002 the twelfth CoPs in Santiago (Chile), allowed limited trade in ivory 

stockpiles from southern Africa states. Arguably regulation of international trade in the AE 

by either banning or removing the ban to a large extent is a compromise between preservation 

and sustainable use. 

The CoPs have made efforts to regulate the ivory trade by adopting various measures. 

I However, various challenges still exist, including poaching and illegal trade resulting mainly 

from poor domestic implementation of CITES and an unregulated domestic market. 

I 
I 
I 
I 
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3.3 Measures adopted to regulate trade in the African elephant 

In order to ensure that the objectives of CITES to regulate trade in endangered species 

including the AE is realised, CoPs have adopted resolutions and developed various 

mechanism~ for that purpose. 

3.3.1 Administrative measures 

Since the first CoPs, various criteria and decision to list species in either appendix I or II 

have been adopted to facilitate the regulation of trade. In relation to the AE, important 

decisions include the first CoPs of 1976, the seventh of 1989, the eighth of 1992, the ninth of 

1994, the tenth of 1997, the eleventh of 2000, the twelfth of 2002, the thirteenth of 2004 and 

the fourteenth CoPs of 2007 (Discussed at Chapter 2) 

3.3.1.1 The efficacy of administrative measures 

Between 1977 and 1990, when AE was listed in appendix II, strictly controlled commercial 

trade was allowed in ivory. All whole tusk and large pieces were required to be registered in a 

system administered by the Secretariat.271 Worked ivory, which include items made of ivory 

270 Berger (note 190) at 417. 
271 Dansky (note 185). 
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for jewellery, adornment, art, utility and musical instruments, 272 purchased after 1972 for 

resale w~ subject to a permit in terms of article IV of CITES.273 This provision was intended 

to cover worked ivory purchased after the CITES had come into being and excluded pre­

convention items. 

In order to implement this system effectively the third CoPs274 adopted methods to 

facilitate the registration system which required that each piece be marked with punch-dies 

with the country of origin's ISO code of two letters, the serial number of that year, followed 

by the last two digits of the year and the piece's weight in kilograms.275 This information 

was to be placed at the lip-mark of the tusk, arid marked with 'flash color'. 

The exporting state was supposed to send an identification number to the 

Secretariat.276 The system was, to a large extent, unsuccessful mainly due to Parties' non­

compliance with the required procedures. Elephant poaching increased during this period.277 

It is for this and other reasons that parties sought measurers to address the problem of illegal 

trade. Thus, in 1989 at the seventh CoPs, Parties placed AE in appendix I as a result of which 

all commercial trade in ivory was banned. The ban was successful as it reduced illegal trade 

and the demand for ivory.278 

However, such a trade ban was against most the African states spirit of sustainable 

use that they had been advocating. Thus, controversies as to the trade ban and free trade was 

to be addressed by the Parties. Consequently, in 1997 AE from Zimbabwe, Botswana and 

Namibia were downlisted to appendix II for limited purposes. The question is whether that ... 

trade ban has been an effective means to regulate international trade in the AE. 

As to the efficacy of the ban, when viewed against the decrease of demand during the 

ban, trade bans may still not be an effective way to regulate trade. This is mainly because the 
. . 

conservation of the AE is costly, especially for developing states. The claim of African states 

that the 'elephant population must economically justify the allocation ofland and resources 

272 Res 10.10 (Rev CoP 12) see also Wijnstekers (note 101) at 22. 
273 Dansky (note 185). 
274 Resolution Conf3.12. 
275 Dansky (note 185) at 968. 
216 Ibid. 
211 Ibid. 
278 Berger (note 190) at 427. 
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necessary for their protection '279 may be justified. Thus the sustainable use of the AE gives 

African range states 'a way of achieving economic returns for expensive conservation 

efforts'. 280 These economic returns are necessary for creating jobs related to conservation 

and, at the same time, maintaining the elephant population.281 

The trade ban is also said to be successful in combating illegal trade and poaching. 282 

However, this may not be conclusive. For example, the current situation is that, where trade 

is banned and allowed only in a few Southern African states, poaching is still on the increase. 

Ivory seized in a year has doubled to reach fifteen tons in 2009; and its market value has 

become around $750 per kilogram.283 Arguably, the trade ban may limit the legal trade but 

not necessarily the illegal trade. This may be inferred from the fact that data available through 

I state reporting relates to the legal trade. Since data on the illegal trade are not required, it is 

relatively impossible to compare with any accuracy the rates on the legal and the illegal trade. 

I Apparently, the illegal trade may be higher than the legal trade, implying that illegal traders 

and poachers benefit at the expense of governments. 
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Currently the Elephant Trade Information System (ETIS) Report shows that, then~ is 

an increase of illegal trade and is 'correlated with the presence oflarge, inadequately 

regulated domestic ivory markets'. 284 This is attributable to the involvement of Asian crime 

syndicates in the illicit trade in Africa. Cameroon, the Democratic Republic of the Congo and 

Nigeria in Africa and Thailand and China in Asia are major countries implicated in the illegal 

trade. 285 The current rate of poaching at 104 elephants killed globally per day will lead to the 

extinction of the AE in fifteen years to come. 286 While regulation of international trade· in the • · 

AE is accepted by both developed and developing states, the issue of a ban as a means of 

regulation of such trade is contentious, even among developing countries themselves. 

279 Dansky(note 185) at 974. 
280 Young (note 222) at 183. 
281 Ibid. 
282 Ibid at 183-184. 
283 http://technology.iafrica.com/news/science/2126864.htm dated 22December 2009 [ accessed 23 December 
2009]. 
284 TRAFFIC Report 2007 (note 12). 
285 Ibid. 
286 Mathew Mc Dermott' "Crazy" African Elephant Extinct by 2025 at the Present Poaching Rate' The 
Telegraph New York 20/10/2009 available at http://www.treehugger.com/files/2009/10/african-elephants 
[ accessed 21/10/2009]. 
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Tanzania, for instance, has submitted a proposal to downlist its population to appendix II to 

the next CoPs at Doha (Qatar) in March 2010.287 

Likewise, removing the bans without effective domestic control of such trade may not 

be an effective means ofregulating trade. For example, ban removal in the 1980s increased 

poaching.288 From the economic point of view, a trade ban increases the equilibrium price 

and thereby creates pressure for an illegal market.289 Arguably, if on one hand trade ban gives 

rise to increased prices and thus illegal trade and on the other that its removal will increase 

the ivory market and the. illegal trade, then its efficacy is doubtful. 

Imposing a ban normally conflicts with the notion of sustainable use advocated by 

southern African elephant range states. Thus, the ban is not an effective and unilaterally 

acceptable means to combat poaching. Taking into account the objectives of CITES, it is • 

appropriate to argue that building the capacity of domestic laws of member states and 

institutions is the best way to regulate trade in the AE, including combating the illegal 

trade. 

Importantly, a trade ban should not be taken as the only and unilaterally acceptable 

means to regulate trade. Rather a holistic approach is required. Such an approach should take 

into account the listing criteria developed by CoPs, the needs of developing and developed 

countries as well as issues and goals under the CITES strategic vision 2008-2013 that include 

contributing to the UN Millennium Development Goals.290 This is mainly because CITES 

was initially drafted solely with the developed states' perspective in mind,291 yet international 

regulations work properly if they are drawn up for both developed and developing countries. 

This approach and the listing criteria, will arguably lead to an objective decision as whether 

or not to ban trade in the AE. 

In addition, Parties should adhere to the requirement of CoPs' decisions regardless of 

the legal status of such decisions. Although Parties enter CITES voluntarily, .each party, 

287 Fifteenth CoPs 2010 available atwww.cites.org [accessed 21/11/2009]. 
288 Dansky (note 185) at 974. 
289 A Report by the IUCN-The World Conservation Union on the effectiveness of trade measures contained in 
The Convention on International Trade in Endangered Species of Wild Fauna and Flora (2007) (hereinafter 
IUCN Report). 
290 See http://www.cites.org/eng/res/14/14-02.shtm [accessed 20/12/2009]. 
291 Swanson (note 41) at 150. 
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including Tanzania and South Africa, remains legally bound under international law. 292 For 

example, African range states are required to prohibit the unregulated domestic sale of 

ivory.293 The unregulated internal trade of ivory may lead to the suspension of all 

international trade in CITES-listed species.294 If this is implemented successfully, it may 

reduce illegal trade and possibly enhance the objectivity of decisions to impose trade bans. 

3.4.2 Legislative measures 

Many parties to CITES have either not enacted specific domestic legislation to implement it 

or have inadequate legislation.295 Thus they rely on their general wildlife law or custom and 

foreign trade legislation to control trade in CITES specimens. 296 The CoPs had taken various 

initiatives to ensure that domestic legislation is consistent with CITES, these include national 

legislation project initiated after recognition that, as at 2000 more than 51 % of states had 

either inadequate or no legislation implementing CITES.297 

3.4.2.1 National legislation project 

In 1992 the eighth CoPs adopted a resolution298 to initiate a national legislation project with a 

view to identifying parties whose domestic legislation did not enable them to designate 

Management and Scientific Authorities (MA and SA) or prohibit trade in specimens in 

viol:;ition of the Convention, penalise such trade, or confiscate specimens illegally traded.299 

The parties were to be identified by the Secretariat and report on the status of their legislation 

be submitted to the Standing Committee at the ninth CoPs. 

Compliance with these legislative measures entail three alternatives in domestic laws, • 

namely, any amendment of existing provisions of the laws relating to wildlife, natural 

292 Del Baglivo (note I 89) at 287. 
293 CoPs 13 Res 13.26 establishing an Action Plan for the Control of Trade in African Elephant Ivory.(it targets 
parties with unregulated ivory market. 
294 TRAFFIC Report 2007 (note 12). 
295 Reeves(note 5). 
296 Cyrille de Klemm 'Guidelin_es for legislation to implement CITES' IUCN Environmental law policy paper 
26. 
297 Reeve (note 5) at 139. 
298 Conf8.4(Rev CoP 14). 
299 Reeve (note 5) at 135 the requirements are also laid down under art VIII and IX CITES. 
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resources and customs, including a CITES chapter or provision in comprehensive wildlife, 

biodiversity or environmental legislation or enacting CITES specific legislation.300 

It appears that, Tanzania and South Africa had opted for the second alternative by 

including provisions of CITES in their wildlife and biodiversity legislations elaborated in the 

next chapter. 

Following the 1992 resolution, IUCN and TRAFFIC USA analysed national 

legislation from 81 countries by dividing them into three categories, namely, those with 

legislation believed to meet requirements of the CITES implementation; legislation believed 

generally not to meet all the requirements; and legislation believed generally not to meet the 

requirements 301 

In 1994 the ninth CoPs adopted measures recommended by the Secretariat in relation 

I to parties falling under category two and three to the effect that, these parties should submit 

implementing legislation by the tenth CoPs and report to the Secretariat before the 

I 
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meeting.302 As at 2000, three African states had legislation in category one, twenty in 

category two, twenty three in category three and in two countries analysis were still 

ongoing.303 Tanzania and South Africa legislation were in category two. 

With respect to Parties that had not taken positive steps to implement this, 

appropriate measures were to be considered by the tenth CoPs , including restrictions on the 

commercial trade in specimens of CITES-listed species to or from such parties. ' 304 The CoPs 

approved a decision recommending measures to category two and three parties similar to 

those agreed in the ninth CoPs. The report as to implementation was to be submitted at the 

eleventh CoPs. 

However, in 2000 at the eleventh CoPs no sanction was recomme_nded in relation to 

category two and three Parties who had not complied with the tenth CoPs decision~.305 In 

2001, in its report to the Standing Committee(SC 46), the Secretariat recommended that 

300 TRAFFIC Report to European Commission 'Study of the effectiveness of the EC Wildlife Trade 
Regulations' Final Report December 2007 at 164. (Hereinafter TRAFFIC Report to EC). 
301 CITES Doc 10.31 (Rev) National laws for implementation of the Convention' prepared for the Secretariat for 
CoP 10 (June 1997) see also Reeves (note 5) at 135. 
302 Ibid at 136-137. 
303 Reeve (note 5). 
304 Ibid. 
30s Ibid. 
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countries with a high volume of trade whose legislation were still in category two and three, 

including South Africa, had to adopt adequate legislation by 31 January 2003 short of which 

notification to recommend the suspension of trade would be issued.306 No measures, 

however, were recommended for failure to comply in respect of those states, including 

Tanzania, which have a low volume of trade. Reeve argues that the criteria for categorising 

states with high or low volume of trade was unfair, giving an example of Tanzania, China 

and the Comoros Islands being placed in category I while they had a high volume of trade. 307 

In 2007 Parties with legislation in category two and three were urged to submit to the 

Secretariat newly enacted legislation implementing CITES or provide justification for failure 

to do so.308 Furthermore, the Secretariat was asked to provide technical assistance for 

implementation and report in the fifteenth CoPs on the progress of such implementation. 

Tanzanian and South African legislation was, and is still, in category two.309 In 2009 the 

I Secretariat, on behalf of the Committee, issued a caution to South Africa and other countries, 

advising them of the need to accelerate their efforts to enact the CITES implementing 

I legislation. 
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In 2009 the Secretariat held consultations with Tanzania and South Africa. The • 

Secretariat supplied to the MA a written comment on the countries' draft CITES­

implementing legislation.310 In response to this South Africa in its letter to the Secretariat, 

indicated that, 

... [ n ]ational and provincial elections were held on 22 April 2009, which meant that a new cabinet 
would be appointed during the second week of May 2009. The draft regulations would be discussed on 
25 May 2009 by the heads of the provincial departments and the Director General of the Department of 
Environmental Affairs and Tourism. If approved, they would be published in early June 2009 for • 
public comment and by December 2009 for implementation. 

The regulations (discussed in the next chapter) were published under section 97(1) (b) 

(iv) of the National Environmental Management: Biodiversity Act (NEMBA), 311 and the 

National Environmental Laws Amendment Act of 2009 for public comment on 28 August 

2009. South Africa will possibly have adequate legislation at the next CoPs. 

For its part, Tanzania responded that, the CITES MA had met with government 

colleagues in Zanzibar and that an agreement had been reached on the steps and timetable for 

306 Ibid at 144-145. 
307 Ibid. 
308 Res 14.25 CoPs 14. 
309 See (note 33). 
310 Ibid. 
311 2004 (Act No. 10 of2004). 
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ensuring that Zanzibar had adequate legislation for implementation of the Convention. 

Amendments to address identified weaknesses or gaps in existing CITES-implementing 

legislation were under development.312 This is somewhat misleading as the new legislation 

had been enacted and was passed in July 2009 and it will come into force on the date to be 

published by the Minister. Tanzania's statement implies that there could be amendments in a 

new legislation before it comes into force which is not likely to happen. 313 

Meanwhile, South Africa and Tanzania are still on the list of countries whose 

legislation requires priority under the national legislation project as previously identified by 

SC 58.314 The inference is that legislation in Tanzania and South Africa is inadequate for the­

purposes of implementing CITES. 

3.4.2.2 Action Plan for the Control of Ivory Trade 

The Action Plan for the Control oflvory Trade in African Elephant315is an innovation under 

the CITES adopted in 2004 at thirteenth CoPs (in Bangkok Thailand) to eradicate illegal trade 

in ivory within Africa and other markets worldwide.316 It requires AE range states and non­

Party states with an ivory carving industry, among other things, to prohibit the unregulated 

domestic sale of ivory.317 

Though in strict sense the Action Plan is a policy measure, it has legal bearing 

relevant for domestic implementation. For example, it requires elephant range states to enact 

legislation that provides for the onus of proof of lawful possession upon any person found in 

possession of ivory.318 Legislation and law enforcement action to enforce such legislation is 

assessed and countries which allow the ivory market to remain poorly regulated can be 

penalised by the·suspension of trade in the CITES-listed species.319 

312 Note 46 Harvard L.R. . 
313 See the proposal to the 15 CoPs for Tanzania to downlist its elephant population providing that they have 
enacted new legislation in terms of Act no 5 of 2009 at www.cites.org which is awaiting a date to come into 
force [ accessed 19/11/2009]. 
314 CoPs 15 Doc 20 at 3. 
315 Decision 13.26 (Rev CoPs 14) and 14.75. 
316 (note 265). 
317 Decision Conf 13.26 (Rev CoPs14) Conf 14.75 Annex 2.See also Earth Negotiations Bulletin Vol 21 No 61 
June 2007 at 15. 
318 Decision Conf 13 Rev CoPs 14. 
319 Earth Negotiation Bulletin (October 2004) 21 (45) at 9. 
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In addition, the CoPs asked the Secretariat to establish the AE fund for 

implementation of the Action Plan. 320 The fund is relevant for the AE range states to 

implement the Action Plan. However, the commitment of various intergovernmental 

organizations, parties, carving industries and other donors to contribute to the fund is 

required. 321 

3.4.2.1 The efficacy of legislative measures 

Legislative measures with regard to trade suspension adopted by CoPs are not taken seriously 

by the Parties mainly due to the fact that, the decisions are only recommendations.322 

Recommendations to suspend trade are made by CoPs and the Standing Committee with a 

view to providing a time frame within which a Party may move from non-compliance to 

compliance by enacting adequate legislation. Thus trade suspensions are not imposed 

immediate! y. 

In addition inadequate legislation has not been considered both by CoPs and the 

Parties as a serious ground for trade suspension. For example, while currently only 81 states 

have adequate legislation,323 only four (Rwanda Somalia, Mauritania and Djibouti) are 

subject to the recommendation to suspend trade because of inadequate legislation.324 A 

comparison of the number of Parties recommended for suspension with that of Parties who 

have inadequate legislation indicates how failure to implement CITES is not taken seriously 

by the Standing Committee and the CoPs, as well as by the Parties. Argentina and other 

developing countries, for example, submitted an unsupported and unsuccessful proposal at 

the fourteenth CoPs to delete trade suspension as a means to improve the domestic 

implementation of the CITES.325 

Furthermore, developing countries have been the target of trade suspension 

recommendations, while non-compliant parties from developing countries such as Japan and 

320 Decision Conf 13.26 (Rev. CoPs 14) Conf 14.79. 
321 Decision 13.26 Rev CoPs 14 (14.76). 
322 See http://www.cites.org/eng/news/sundry/trade suspension.shtml (accessed 30/11/2009] 
323 CoP 15 Doc 20 at 3. 
324 CITES website (note 313). 
325 Earth Negotiations Bulletin (June 2007) 21 No (61) at 8-9. 
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European Union (EU) members are not recommended. 326 This discrimination among the 

Parties is likely to create blocs and, consequently, hinder the object of the Convention. 

3.5 Conclusion 

Various administrative measures have been.adopted to regulate trade in the AE and their 

products. These include permit-based trade (appendix II), the management quota system, 

and the appendix I ban and, recently, the regime developed by CoPs is 'split-listing in which 

southern Africa counties have been allowed to resume appendix II trade for limited 

purposes.327 These measures have not provided a viable solution for regulating international 

trade in the AE. 

Upon realising that Parties fail to implement for various reasons including inadequate 

financial means, CITES provides technical and financial assistance through the Secretariat to 

the Parties for effective domestic implementation. 328 

The response of some of the member states, including the selected countries, in 

seeking to implement CITES appears unsatisfactory, yet the success of the Convention and 

hence the regulation of the international trade in the AE is arguably dependant upon effective 

domestic implementation. Against this background the next chapter makes a comparative 

analysis of domestic implementation of CITES in Tanzania and South Africa with special 

reference to the AE. 

326 Reeve (note 5) at 324. 
327 Swanson (note 41) at 148. 
328 CoPs 14 Res 14.27. 
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CHAPTER FOUR 

DOMESTIC IMPLEMENTATION OF CITES INT ANZANIA AND SOUTH AFRICA 
WITH SPECIAL REFERENCE TO THE AFRICAN ELEPHANT 

4.1 Introduction 

I This chapter compares the domestic implementation of CITES in Tanzania with that of South 

Africa, with special reference to the AE from two dimensions, namely, the manner and 

I extent to which both Tanzania and South Africa implement CITES and the challenges the 

two countries face in implementing CITES and decisions of the CoPs. The following 

I discussion focuses on the selected themes that will be discussed after an overview of 

legislation implementing CITES in the two countries. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

4.4.1 An overview of the legislation implementing CITES 

Tanzania 

Prior to 1974 wildlife in Tanzania was governed by the Fauna Conservation Ordinance.329 

The Ordinance was repealed by the Wildlife Conservation Act No 12 of 1974 (the current 

Act). On 29 November 1979 Tanzania ratified CITES and consequently the 2005 regulations 

were made under s. 84 of the current Act whose regulations are specifically intended to 

implement CITES.330 This was relevant particularly because the current Act has no 

provisions on regulation of international trade as it was .enacted before Tanzania had become 

a Party to CITES.331 Recently, however, Tanzania enacted Wildlife Act No 5 of 2009 (the 

new Act) that seeks to repeal the current law in its entirety. 

The new Act has formally been assented to but will only come into force on a date yet 

to be published by the Minister for Natural Resources and Tourism. Moreover, even if it 

comes into force, regulations are yet to be promulgated. Thus, as long as the new Tanzania 

329 1951 Cap 302 Laws of Tanganyika. 
330 Regulation 1(1) of the 2005 regulations which states thus 'These regulations may be cited as the Convention • 
on International Trade in Endangered Species of Fauna and Flora (CITES) (Implementation) Regulations, 
2005. '(hereinafter 2005 regulations) 
331 Tanzania ratified CITES in 1979. 
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legislation has not come into force, regulation of international trade in the AE in Tanzania is 

governed by the 2005 subsidiary legislation made pursuant to s 84 of the current Act. Even if 

the Act comes into force, s. 92(9) provides that the 'Minister may make regulations in the 

Gazette with respect to CITES matters'. Considering that the regulations under the current 

1974 Act were made in 2005 after a period of approximately twenty-five years upon 

ratification of CITES, one wonders whether the Minister will be in any hurry to make new 

regulations once the new Act comes into force. Such a delay may have serious implications 

for the CoPs decisions concerning the AE. 

While the discussion in this study refers to the current Act - the 2005 regulations in 

particular - reference is made to the new Act as and when appropriate. 

South Africa 

On 15 July 1975 pre-democratic South Africa ratified CITES.A democratic South Africa 

implemented the Convention through the National Environmental Management: Biodiversity 

Act of 2004 (NEMBA)332 and its regulations333 (hereinafter th~ 2007 regulations). NEMBA 

was enacted in 2004 and most of its provisions came into force in 2005.334 Recently South 

Africa promulgated specific regulations to implement CITES under s 97(1) (b) (iv) of 

NEMBA.335 The regulations were available for public comment in August 2009 and are not 

yet in force. 

A comparative analysis examines NEMBA and the 2007 regulations and reference to 

the 2009 regulations is made where appropriate. 

4.2 Selected key features for comparative analysis 

The key themes under discussion are the objectives, the designation of Management and 

Scientific Authorities (MA and SA), the prohibition of trade in violation of the Convention, 

penalising illegal trade, confiscating illegally obtained specimens and maintaining records 

and submitting reports. The study examines the key themes as implemented in Tanzania 

332 Act no 10 of 2004. 
333 National Environmental Management: Biodiversity Act 2004 (Act No 10 of2004)Threatened or Protected 
Species Regulations ( Regulations 157 GN 29657 dated 23/2/2007) (hereinafter 2007 regulations). 
334 Glazewski (note 21) at 268. · 
335 Government Gazette No 32515 Notice No 1165 of 2009 dated 28 August 2009. 
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through the Wildlife Management Act 336 
( current Act) and its 2005337 regulations and the 

South African National Management Biodiversity Act (NEMBA) 338 and its 2007 

regulations.339 

4.2.1 Objectives 

As already discussed at 2.3.1 the objective of CITES is to regulate and control trade in 

endangered species. The manner and extent to which the CITES objective has been 

implemented iri the domestic legislation of the selected countries is material in determining 

the scope of such legislation. 

Tanzania 

The current Act seeks to achieve 'protection, conservation, development, regulations and 

control of fauna and fauna products' 340 The new Act focuses on 'the conservation, 

management, protection and sustainable utilisation of wildlife products'. 341 A central feature 

of the new Act that relates to the African elephant is the concept of sustainable utilisation of 

wildlife and its products. In addition, the new Act has specific objectives. Those that relate to • 

the AE include the promotion and enhancement of the contribution of the wildlife sector to 

the sustainable development of Tanzania, 342 the prevention of the illegal use of wildlife, 343 
. 

and to enable Tanzania to participate in relevant international agreements. 344 

South Africa 

The objectives of NEMBA include the management and conservation of biological diversity 

in South Africa and a commitment to give effect to the ratified international agreements 

relating to biodiversity which are binding on the Republic.345 These objectives are to be 

336 Act No 12 Of 1974. 
337 2005 regulations (note 330). 
338 Act No 10 of2004. 
339 2007 regulations (note 333). 
340 Preamble to Act No 12 of 1974. 
341 Preamble to Act No 5 of 2009. 
342 Wildlife Acts 5 (1) (a). 
343 Ibid s 5 (g). 
344 Ibid s 5 (1) (k). 
345 Section 2. 
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construed within the framework of the National Environmental Management Act (NEMA). 346 

. Though the Act does not state categorically that it seeks to implement CITES, the statement 

'to give effect to the ratified international agreements' should be interpreted to include the 

implementation of CITES. 347 

The objectives of NE MBA are broad and the law is intended for general purposes of 

biodiversity management, conservation and sustainable use. The 2007 regulations made 

pursuant to s 97 ofNEMBA have a primary objective of 'regulating the permit system in 

relation to threatened or protected species. 

Comparative analysis 

Tanzania's current Act has no provisions implementing CITES. However, 2005 regulations 

made under it have been useful for implementing CITES. Under its new Act, objectives are 

provided though in broad terms. The new Act also makes two provisions implementing 

CITES.348 

By requiring that the objectives of South Africa's NEMBA be construed in the 

context ofNEMA, it may be argued that South Africa's legislation is more comprehensive 

than Tanzania's in so far as endangered species (and hence the AE) are concerned. The 

legislation implies that any decisions made relating to international trade in the AE in tenns 

of NEMBA must take into account the relevant provisions of NEMA. In addition, the 2009 

regulations which seek to specifically implement CITES as opposed to the 2007 regulations 

that were intended to regulate the issuing of a permit, will ultimately enhance domestic 

implementation of CITES. 

Both countries have adopted a somewhat similar approach in relation to the regulation 

of international trade in endangered species by adopting broad- conservation based legislation 

as opposed to specific legislation implementing CITES. The Tanzanian newly enacted law of 

2009 is not substantially different from the current Act that seeks to regulate wildlife 

management and conservation. Both make regulations that are also inadequate for 

implementing CITES. 

346 Act no 107 of 1998. 
347 Glazewski (note 21) at 268. 
348 S 91 and 92 of Act No 5 of 2009. 
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Ultimately, regulation of international trade as far as the AE is concerned in the two 

countries is to be governed by subsidiary legislation, meaning that the Minister can amend 

such regulations at will. 

4.2.2 Designating Management and Scientific Authorities 

4.2.2.1 Management Authority 

Parties are required to designate Scientific and Management Authorities.349 (SA and MA) 

The Authorities designated must be capable of performing as well as competent to 

performing the duties under articles III and IV of CITES, such as ensuring that the species . 

were not obtained illegally and that an import permit had been granted for appendix I 

species.350 In addition, domestic legislation must expressly give power to the designated 

authority to perform its functions such as issuing permits and certificates and as well as to 

establish export quotas.351 It must also provide mechanisms for coordination and 

communication between MA/SA and· other government agencies or authorities relevant in 

their duties such as customs, police and ministry responsible for foreign trade. Such 

coordination is important because all these institutions are involved in as far as international 

trade in the AE is concerned. 

Tanzania 

The Director of Game is the MA for purposes of CITES. 352 The appointment of the Director· 

of Game as the MA seems to be for the purpose of complying with requirement of CITES 

after it was adopted in 1979. This is mainly because the Act was initially intended for 

protection and conservation of wildlife and not for regulation of international trade, and 

management was not part of the functions of a game officer. The Director, in.conjunction 

with the SA, i~ vested with the powers, among others, to be the lead agency in the 

implementation of CITES and, in particular, grant export and import permits and re-export 

certificates on behalf of the government. 353 

349 Article IX. 
350 Article. III (2) (b) and III (3) (c) 
351 TRAFFIC Report to the EC (note 302) at 164. 
352 CITES Regulation 3 and 4;S 4 Act no 12 of 1974. 
353 Regulation 4. 
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The new Act provides for the Director of Wildlife in Tanzania to be someone whose 

qualifications include that of being a civil servant with proven academic and professional 

knowledge in wildlife science. 354 

The new Act allows for the delegation of the Director's duty to other officials 

including an Assistant .Director, wardens and any other authorised officer. However the term 

'authorised officer' is not defined. In addition, no qualifications are stated for the person on 

whom such delegation is to be conferred. 355 

South Africa 

The South Africa MA is the Minister and Members of the Executive Committee (MEC) in 

the respective Provinces appointed in terms of regulations made under NEMBA. 356 The law· 

refers to the two Authorities each as permit 'issuing authority.' An issuing authority' is 

defined as 'the Minister or organ of state in the national, provincial or local sphere 

government designated as issuing Authority'. 357 The functions of issuing authorities include 

'issuing permit relating to carrying out of restricted activities involving any listed threatened 

or protected species'. 358 

Comparative analysis 

The Tanzanian 2005 regulations make provision for the appointment of the Director of Game 

as MA and provides for its functions. The new Act however offers a broader definition by 

providing for the Director of Wildlife to be a MA and stating his/her qualifications. The 

requirement of professional knowledge in wildlife science is crucial and is likely to enhance 

the performance of the Director's duty. The Act, however, is silent on th~ qualifications of 

the persons to whom the Director may delegate his/her functions. Delegation of functions 'to 

any other' officer whose qualifications are not stated is a gap under the new Act. The vital 

role played by the MA in the regulation of international trade requires qualified personnel and 

not just 'any other officer'. 

354 S 92(4) of the Wildlife Act No 5 of 2009. 
355 S 7 (6) of the Wildlife Act. 
356 Regulation GN 152 of23 February 2007 Reg. 3(2) and reg. 3(3) as amended by Regulation GN 69 of 2008. 
of28 January 2008 Reg. 3 (2) and (3) and regulations 209 of 2009. 
357 S 1 NEMBA. 
358 Regulation 3 .. 
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NEMBA uses the term 'issuing authority' instead of the MA as required under 

CITES359 which may be subject to interpretation since 'management' and 'issuing' are not 

synonymous. Management is a process that encompasses a broader range of activities 360 

which may include ensuring that species were not illegally obtained.361 Further, the Director 

is required to ensure that conditions, such as that the species are not to be used primarily for 

commercial purposes, are to be fulfilled. 362 On th~ contrary, issuing may imply one function 

- to issue a certificate without necessarily fulfilling any conditions. Similarly, issuing a permit 

is the end and not the means. Here the term 'issuing permit' instead of MA seems to be 

inappropriate. However, this is addressed under the 2009 regulations 363 which provide that 

the 'Minister is the National Management Authority for CITES related activities' .364 

Similarly, the powers of the Minister are too wide and therefore need to be exercised 

judiciously. The Minister is a Presidential appointee and represents the Government, 

I including at the CoPs. He is also the MA (for South Africa). He appoints members of the SA 

and makes regulations. For example, currently it is largely acceptable that that African states 
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favour sustainable use of its AE as against a total ban, (for example Tanzania's proposal to 

down list its elephant population from appendix I to II). It is inappropriate and inadequate 

that the same Minister who submits such proposals will in tum be responsible for the 

stringent regulation of international trade in the AE. These powers arguably remove 

impartiality, as it is widely believed that power corrupts, and absolute power corrupts 

absolutely. In this respect, regulation of trade in the AE is influenced ( or even dictated) by 

political interests. 

4.2.2.2 Scientific Authority 

The national SA play a vital role in the implementation of CITES through monitoring export 

permits,365 carrying out non-detrimental findings and limiting exports in order to maintain a_ 

359 Article IX . 
. 
360 Development of Management Thought available 
athttp://choo.fis.utoronto.ca/fis/courses/LIS 1230/LIS 1230sharrna/history4.htm [ accessed 2/12/2009]. 
361 Article III (2) (a). 
362 Article III (2) (b). 
363Regulations made under NEMBA published on 28 August 2009 for public comment.(hereinafter 2009 
regulations). 
364 Regulation 3. 
365 Reeve (note 5). 
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species throughout its range. 366 Parties are required to designate one or more SA independent 

from MA.367 In addition, Parties should not accept export permits from countries that have 

not informed the Secretariat of their SA for more than one interval between regular meetings 

of the CoPs.368 This seeks to ensure that Parties comply with the obligation to designate SA. 

Tanzania 

The 2005 regulations provide that the Minister shall designate one or more SA.369 Tanzania 

Wildlife Research Institute (TAWIRI) is the CITES SA in Tanzania.370 Its functions include 

monitoring export permits issued for specimens that are threatened with extinction.371 Under 

the new Act, the Minister is also required to designate ·sA. 372 While the new Act establishes 

the MA under the parent Act, the SA will be established by the Minister. It is expected that 

the Minister will comply with this requirement in time, taking into account that the SA 

performs important functions in regulating international trade in the AE. 

South Africa 

The NEMBA requires the Minister for Environmental Affairs to establish the SA for the · 

purpose of assisting in regulating and restricting trade in listed, threatened or protected 

species. 373 The South African National Biodiversity Institute (SANBI) is the SA.374 The 

members of the SA are appointed by the Minister375 and its functions include advising the 

Minister on matters relating to international agreements affecting biodiversity which are 

binding on the Republic,376 monitoring illegal trade, making recommendation on applications 

for permits, and making non-detrimental findings on the impact of action relating to the 

international trade in specimens listed or threatened.377 The SA in South Africa seems to have 

broader functions that extend to monitoring illegal trade. 

366 Article III(2) (a) III 3 (a) IV 2 (a) and IV (6) (a). 
367 Conf 10.3. 
368 Conf 10.3. 
369 Regulation 4 (2). . 
370 http://www.tawiri.org/ [accessed 20/9/2009]. 
371 Regulation 4(2) (c). 
372 S 92( 5) of the wildlife Act. 
373 S 60 NEMBA. 
374 S 10 NEMBA. 
375 Chapter 7 Regulation 60 (2) of2007 regulations. 
376 Sl 1 (p). 
377 S 61 NEMBA. 
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Comparative analysis 

The legislation of the two countries gives power to the respective Minister to establish the 

SA. By placing emphasis on subsidiary law, one wonders what level of regulation of 

international trade is intended to be achieved, because by vesting power in the Minister to 

designate the SA the whole process of a monitoring permit is a matter within the competence 

of the Minister. Additionally, the appointment of members of the SA by the Minister makes 

the SA accountable to the MA and therefore subordinate to the MA. Moreover, discretion is 

power, and power is amenable to abuse. The substantive emphasis on legislation would 

arguably provide effective regulation of international trade in the AE. This is mainly because 

such legislation can only be amended by Parliament. 

While designation of the MA and the SA has been achieved in both Tanzania and 

South Africa, effective functioning of the two institutions is undermined by inadequate 

funding and varying priorities given to the two institutions, both at international and domestic 

level.378 Thus, the selected countries should allocate financial resources to the two institutions 

proportional! y. 

I 4.2.3 Prohibiting trade in violation of CITES 
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This encompasses various requirements laid down under article II,379 III380
, IV381

, V382
, VI383 

and VII384 of CITES which constitutes the core of CITES regime.385 In order to meet the 

threshold for adequate implementation, domestic legislation should cover all specimens of 

species (animal and plant, live and dead) and parts and derivatives included in their 

appendices to CITES. In addition, the legislation should provide for appendices or schedules 

to be amended as necessary. 386 It should further cover all types of transactions including 

export, imports and_re-export, introduction from the sea, and transhipment between parties 

and non-parties. Other determining factors include provisions on standardised permits and 

378 Reeve (note 5) at 252. 
379 Appendices of listed Species. 
380 Regulation of trade in species listed in appendix I. 
381 Regulation of trade in species listed in app~ndix II. 
382 Regulation of trade on species listed in appendix III. 
383 Permits and certificates. 
384 Exemptions and other provisions relating to trade. 
385 TRAFFIC Report to the EC Commission (note 300) at 165 
386 Ibid. 
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certificates and exemptions or special procedures allowed by the treaty. 387 These ensure that 

species are listed according to the level of protection accorded to them and trade on them is 

subject to the required relevant type of permit. 

In regulating trade consistent with CITES, the MA must also be satisfied that species 

will be shipped in a manner that is not detrimental to its health or welfare. 388 This requires 

domestic legislation to incorporate IA TA, the International Air Transport Association's Live 

Animals Regulations (for animals) and Perishable Cargo Regulations (for plants).389 These 

regulations include compliance with, among other things, marking and labelling, acceptance 

I and handling of shipments (for example, loading, feeding and watering) and logistics for 

laboratory animals. Additionally, the laws should make penal provisions for any violation of 
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these regulations. 390 

Further, national legislation should designate the port of entry and exit; legislation 

should cross-reference other legislation relevant to the transport of living specimen; and 

should authorise the shipment of live specimens to be examined and necessary action taken to 

ensure the well-being of specimens.391 

Tanzania 

The 2005 regulations define species as 'any species, subspecies, or geographically separate 

population thereof and 'specimen' is defined as an 'animal or plant whether alive or 

dead' .392 The regulations do not provide for a schedule of species but makes reference to 

CITES appendices. 393 This is not addressed in the new Act as it provides schedules for 

purposes of regulating hunting rather _than regulating international trade. The 2005 

regulations makes provision for export, import a'ud export certificates. 394 Importantly, 'no 

export permit shall be issued if the Director is satisfied that 'the specimen was obtained in 

387 Ibid. 
388 Article III,IV (6) VII (7)VIII (3). 
389 Resolution Conf l 0.21 (RevCoP 14). 
390 AC24 Doc 15.2 at 11. 
391 AC24 Doc 15.2at11. 
392 Regulation 3. 
393 Regulation 5 (1). 
394 Regulation 5-8. 
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contravention of the laws of any jurisdiction relating to conservation, protection and 

Management of Fauna and Flora' .395 

In addition, these regulations govern trad_e with regards to species that are identified 

as protected or restricted in other jurisdiction and requires cooperation. 396 The regulations . 

make provision for the handling of specimens, 397 including examination and vaccination or 

treatment of all species by a veterinary officer before export. 398 It also provides for 

exemptions, such as in pre-Convention and household species, 399 and designates port of entry 

and exit.400 

The new Act makes provision for import, export and re-export permit401 and requires 

the MA to be satisfied that the species was not obtained through the violation of any domestic 

laws.402 In addition, the new Act requires provisions relating to CITES export and import of 

wildlife or products as well as regional agreements to be complied with.403 Thus, trade in the 

AE and their products such as ivory will require compliance with CITES, the Lusaka 

Agreement and any other international and regional agreements. While this seems to be 

'catch all' provision, its implementation is not elaborated and gives an impression that, it is a 

mere paper work. 

Under the Lusaka Agreement, however, to which Tanzania has acceded and South 

Africa is a signatory, parties have agreed to cooperate in, among other things, investigating 

cases on illegal trade and providing technical assistance through the Lusaka Agreement Task 

Force (LATF).404 In Tanzania, for instance, this will be done by National Bureau designated 

under article 6 to work with LATF.405 

395 Regulation 5(2) (a) 
396 Regulation 10. 
397 Regulation 33-46. 
398 Regulation 38-39. 
399 Regulation 21-22. 
400 Regulation 26. 
401 s 92 (3). 
402 S 92(3) (a)-(c). 
403 s 92( 3). 
404 Article 4 Lusaka Agreement. 
405 Elizabeth Mrema 'Lusaka Agreement as a mechanism for enforcement of CITES', paper presented at the 
Seventh International Conference on Environmental compliance and enforcement. available at 
http://www.inece.org/conference/7/voll/38 Mrema.pdf(accessed on 30/11/2009] at 233 
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South Africa 

The National Environmental Management: Biodiversity Act (NEMBA) defines specimen as 

'any living or dead animal plant or other organism, seed, egg ... and any other derivative of 

animal, plant or organism' .406 There is no schedule oflisted protected species either under 

NEMBA or the 2007 regulations. NEMBA requires the Minister by notice published in the 

Gazette to publish a list of critically endangered, endangered, vulnerable and protected 

species.407 The 2009 regulation pro~ides that the regulation applies to animals and plants and 

make provision for a schedule oflisted species according to CITES three appendices.408 

These appendices are automatically amended whenever CITES appendices are amended.409 

While NEMBA and the 2007 regulations are silent on exemptions, shipment and 

designating port of entry and exit, the 2009 regulation has made provisions that the MA 

should to designate the port of entry and exit.410 Additionally, the MA must ensure that all 

living specimens during the period of transit or shipment are properly cared for so as to 

minimise the risk of injury, damage or cruel treatment.411 Further, the regulations provides for 

conditions for trading species in the three appendices, including introduction from the sea412 

and exemptions and special procedures.413 It exempts requirements of permit in pre­

Convention species,414 personal effects415 and scientific exchange.416 

The National Environmental Management Biodiversity Act (NEMBA) requires 

critically endangered species facing an extremely high risk of extinction in the near future 

and species facing high risk of extinction although they are not critically endangered species 

be listed.417 This list is provided for under the 2007 regulations promulgated in terms of s. 56 

(1).418 NEMBA further requires vulnerable indigenous species facing risk of extinction in the 

medium-term future be listed.419 In addition, protected species of high conservation value or 

406 S 1. 
407 s 57. 
408 Regulation 2 (1)-(2). 
409 Regulation 2 (3). 
410 Regulatiqn 5 (2). 
411 Regulation 5 (3). 
412 Part 4 Reg 5-10. 
413 Part 6 Reg 12-15 
414 Regulation 13. 
415 Regulation 14. 
416 Regulation 15. 
417 S 56(1) (a)(b). 
418 NA Strydom and ND King (eds) Environmental management in South Africa 2nd ed (2009). 
419 S 56(1) (c). 
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national importance that require national protection are also to be listed. 420 The listing 

requirement in the latter category does not require that species should be critically 

endangered, endangered or vulnerable. The list of species is to be reviewed by the Minister at 

least every five years.421 

Comparative analysis 

Definition of specimen under the 2005 Tanzanian regulations, the new Act , and NEMBA, 

and the 2009 regulations include animals and plants, live and dead , and their products 

consistent with the requirements of CITES. 

The extension of violated laws to other jurisdictions as constituting an offence in 

Tanzania under the 2005 regulations - other than Tanzania's laws - as well as the inclusion of 

cooperation is important, taking into account the migratory habits of the elephant and the 

increase of elephant poaching. 

The 2005 regulations make provisions for handling and transporting trophy.422 The 

term 'trophy' -is not defined either under the 1974 Act or the 2005 regulations. However a 

definition is found in the new Act - which defines trophy as any animal whether alive or 

dead, and any horn, ivory, tooth bone, hair, meat' 423 which by necessary implication should 

be used. Provisions for violation of shipment regulations and the designation of ports of entry 

and exit are not specifically designated under the 2005 regulations. The law requires the 

Director after consultation with MA and SA to designate such ports. 

The legislation in the selected countries have no schedule for protected species as 

required under CITES. The 2005 Tanzanian regulations for instance, makes reference to the 

CITES appendices and NEMBA requires the Minister to declare/publish in the Gazette a 

list of threatened species or in need of national protection. These are addressed under the 

2009 regulations. One should have expected to see this list include the AE in schedules of 

substantive legislations. Both countries, however, provide for standardised permits consistent 

with CITES (annex 'A', 'B' and 'C' respectively). 

420 S 56 (1) (d). 
421 s 56 (2). 
422 Regulation 34-43. 
423 S 3 Wildlife Act 2009. 
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Many states, including the selected countries, tend to include provisions that are not 

elaborate and restate, more or less verbatim, the conditions for implementation provided 

under CITES.424 For instance, the 2005 regulations makes a general and progressive 

provision that the Director may designate port of entry or exit425 instead of actual designation 

of such ports. This is also the same under the 2009 regulations. Thus the powers conferred by 

the Convention are introduced into the nation's principal legislation, and then to its subsidiary 

legislation, with the subsidiary legislation giving power to another organ. This chain of 

authority is unnecessarily too long. 

In addition, no legislation or its regulations define the term 'non-commercial use.' 

Among the difficulties parties, including the selected countries face, in implementing the 

Convention include requirement for non-commercial use. The Convention requires that the 

MA of the state of import must be satisfied that the specimen is not to be used for primarily 

commercial purposes.426 However, the mix of activities to which a specimen is subjected may 

be complex. For example, a zoo may have a degree of education and entertainment and other 

commercial purposes. Thus complying with this requirement may be difficult as the term 

'primarily commercial purposes' can be subjected to interpretation. 

4.2.4 Penalising illegal trade 

Parties are obligated to take measures to prohibit trade that contravenes CITES and impose 

appropriate penalties that include the confiscation of illegally-obtained species. Such species 

are to be returned to the country of export. 427 Provisions on the regulation of trade consistent 

with CITES that include penalising illegal trade are relevant to the AE mainly because such 

iliegal trade threatens the AE population. Thus enacting legislation that ensures effective 

regulation of international trade in the AE, particularly in the selected countries, has become 

imperative. 

In addition, domestic penal law should provide for strict liability for a person being 

found in possession of wild species.428 This requires domestic legislation to list the prohibited 

activities and breaches of such provision should constitute an offence. Such activities include 

424 Animals' Committee 24 Doc 15.2 at 8. 
425 Article 26. 
426 Article III (3) (c). 
427 Article VIII(}) (a) (b). 
428 Resolution CoP 14. 
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the import or export of a CITES specimen without a permit or trade in specimens that were 

illegally imported or acquired.429 

Moreover, departments and agents responsible for enforcing such laws such as police 

officers, for example, the Endangered Species Protection Unit(ESPU) ,now defunct,430 of 

the South African Police Service must be designated and given express powers to carry out 

activities including the power to search persons, baggage and other properties, vehicles and 

premises.431 

CITES specimens may be sanctioned by different laws such as the penal code, 

customs legislation or foreign trade laws. It is, therefore, important for domestic legislation to 

specify which specific legal provisions apply to CITES-related offences.432 Additionally, the 

regulation of trade in the AE involves a number of institutions such as the MA, the South 

African Police Service and customs authorities. Although no role is specified for customs 

authorities in the Convention, the Convention provides that trade r·equires presentation of 

valid permits or certificates which usually involves customs. 

A customs officer, or others involved in border inspection is usually the first and 

sometimes the only level of inspection of a shipment of specimens.433 This places a burden on 

the customs officer to verify that trade is in accordance with CITES provisions to detect 

fraud, and illegal trade when it occurs, and inform the MA. This implies that, the regulation 

of trade, especially of the AE which is hunted for its ivory, requires integration of various 

domestic laws and the coordination of institutions at the domestic level. These institutions 

must collaborate and exchange information at the right .time. 

Tanzania 

The 2005 regulations makes provisions for the 'control of trade on species listed under 

CITES appendices' .434 The provision is too general, especially to the effect that the 

regulations seem not to adopt stricter measures than CITES and protect species only to the 

429 TRAFFIC Report to the EC (note 300) at 165. 
430 Reeve (note 5) at 214- 215. 
431 TRAFFIC Report to the EC(note 300). 
432 Ibid at 165. 
433 Ibid. 
434 Part ill of the Regulations. 
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extent of their protection under CITES. Arguabiy, this implies a lack of commitment in 

implementing the Convention and in regulating trade in the AE. 

To contravene provisions of regulations constitutes an offence punishable by a fine of 

ten million shillings ($7693) and to imprisonment for ten years.435 By making a provision for 

'an "offence" for contravention of the regulations', the law is too general and, to some extent, 

vague. This is mainly because it implies that contravention of any provisions of the regulation 

constitutes the same offence carrying the same punishment. In addition, the use of the 

conjunction 'and; in relation to the fine and imprisonment implies that a person convicted 

will be liable to both fine and imprisonment which is likely to be unworkable in so far as the 

criminal law principle of double jeopardy is concemed.436 

The new Act makes elaborate provisions regarding offences. Being in possession of 

weapons used or intended to be used for the commission of the offence specified under the 

Act constitutes an offence. The specified offences include forged documents such as 

certificates and permits or possession oftrophies.437 The burden of proof lies on the 

accused.438 The law imposes a fine of not less than five millio~ shillings ($3850) or 

imprisonment for terms of not less than one year but not exceeding five years or both in case 

of conviction.439 

South Africa 

NEMBA prohibits the execution of any restricted activity involving a specimen of a listed 

threatened or protected species without permit. 440 A restricted activity is defined to include 

hunting, gathering, having in possession, conveying or selling a specimen of a listed, 

threatened or protected species.441 Such activity constitutes an offence punishable by a term 

of imprisonment of not more than five years, or a fine or both. The fine imposed may not 

exceed an amount in terms of the adjustment of Fines Act 101 of 1991 or three times the 

commercial value of the specimen in respect of which the offence was committed, whichever 

435 Regulation 4 7. 
436 The rule prohibits double punishment for the same offence. 
437 S 101 and 102 Act no 5 of 2009. 
438 s 97 (1). 
439 S 102 Wildlife Act no 5 of 2009. 
440 S 57 (1) permit issued in terms of chapter 7 which regulate issuing permits. 
441 S 1 NEMBA. See also Glazewski (note 2l)at 273. 
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is the greater. 442 There is no requirement that the burden of proof as to lawful possession lies 

with the accused. 

It constitutes an offence under the 2009 regulations to import, export re-export or 

introduce from the sea ariy specimen listed under schedules without a valid permit or 

certi:ficate.443 It is also an offence to sell illegally obtained species. This is punishable by 

imprisonment not exceeding ten years or a fine not exceeding R 1 Om ($12,500), or both. 444 

Comparative analysis 

The 2005 Tanzanian regulations do not specify or list species in appendices according to the 

status and pro.tection to be given to such species, instead it relies on the CITES appendices. 

However, the list of CITES may not cater adequately for domestic purposes, as other species 

though not listed under CITES need to be given protection under domestic legislation. 

Provisions under both the Tanzanian 2005 regulations and NEMBA stipulate fines 

according to the value of species at the market price at a particular time. This is important 

mainly because the fixed amount may easily be affected by inflation. The new Tanzanian 

Act, further, makes provisions for the reward for a person who provides information that 

leads to a conviction. This is provision is consistent with CITES 445and it becomes relevant as 

it may be used as incentive to combat poaching of the AE. 

In addition, strict liability under the 2005 regulations in which the intention to commit 

an offence is immaterial is relevant in wildlife trade for two reasons. One, there is likelihood 

of being in possession of wild species for various purposes without any intention to commit 

an offence and, two, it is difficult to prove mens rea particularly in a mere possession. 

However, strict liability provision has been subject to challenge in as far as the right 

to a fair trial and the presumption of innocence is concerned. For example in The Matter of 

Lodi v. MEC for Nature Conservation and Tourism, Gauteng and another,446 the applicant 

challenged the constitutionality of the Nature Conservation Ordin_ance s 37 (1) (c) which 

places the burden of proof on any person charged with the offence of acquiring, receiving or 

442 S 102 NEMBA. 
443 Regulation 16 (1) (a). 
444 Regulation 16 (2). 
445 Article VIII (2). 
446 (2005)(3) SA 381 (T) in Jan Glazewski and Emma Witbooi Annual Survey of South African law (2005) 416 
at 427-428. 
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handling dead game. He alleged that the said provision contravenes s 35 (3) (h) of the 

Constitution of South Africa as regards the presumption of innocence. The court held that s 

37 (1) was inconsistent with the Constitution. Arguably, in interpreting rules that regulate 

international trade versus protection of human rights, courts will uphold the later as it is a 

constitutional right. 

Similarly, although domestic legislation may provide offences and penalties, the lack 

of judicial awareness and imposition of non-deterrent fines is a challenge to the effective 

regulation of international trade. 447 This may be inferred both from a variation on the 

poaching incidents reported in the media and cases instituted in courts and fines imposed. In 

Tanzania, for instance, in the Dodoma Region where more than 50 poaching incidents are 

reported in a year, only 4 poaching cases were filed at the Resident Magistrate Court in 

2008.448 Two cases were pending as of July 2009. In the third case the accused was 

discharged. In the fourth case in which the accused449 was charged for being in unlawful 

possession of government trophies els 67 (4) (2) of the Wildlife Conservation Act no 12 of 

1974 and GN 676/1995, a fine of 50,000($40) or 6 months imprisonment was imposed.450 

The 2005 regulations provides for a fine often million shillings ($7,700) and imprisonment 

for ten years451 and the new Act provides for fine not less than 5mTsh ( $ 385Q) or five years 

imprisonment, or both. 

4.2.5 Confiscation of illegally traded species 

Domestic legislation must make provisions for the confiscation and return of specimen 

illegally traded or possessed.452 It must also elaborate which authority must confiscate, the 

extent of their confiscation powers, for example, specimens, containers, equipment and 

vehicles involved in an offence and the procedures to be followed as well as the final disposal 

447 • 
Reeves (note 5) at 255. 

448 Republic v Thadei Mlyambago Criminal case no 611/2008; Republic versus Joshua Mathayo 612/2008; 
Republic versus Monas Senyagwa Criminal case no 614/2008; Republic versus Christopher John the first three 
accused were charged with unlawful possession of Government trophy c/s 67(1) and (2) (iii) and section 78 of 
the wildlife conservation Act Cap 283 (RE 2002) read together with s 56(i) and paragraph l 6(D) of the first 
schedule of the Economic and Organised Crime Control Act Cap 200 of (RE 2002) and the fourth for being in 
unlawful possession of Government trophies c/s 67 (4) (2) of the Wildlife Conservation Act no 12 of 1974 and 
GN 676/1995. -
449 Republic v Christopher John Criminal case no 717 /2008 (unreported). 
450 Information obtained from the Dodoma Resident Magistrate Court Registry which the researcher visited in 
July 2009. 
451 Regulation 47. 
452 Article VIII (1) (b). 
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of confiscated specimens.453 The law must state which legal pro_visions apply to the 

confiscation of specimens of CITES listed species.454 

Tanzania 

The 2005 regulations require that any specimen which is confiscated in the process of 

enforcing the regulations, 'be entrusted to The Director and placed in a rescue centre' .455 

Though the law does not state what activities will warrant the confiscation of species, 

impliedly these include any prohibited under the Act, such as illegal trade. However, the 

regulations are silent on the return of such species but require the Director to obtain advice 

from the SA and consult the Secretariat before making decision on confiscated species. It is 

not clear whether this process is for the purpose of returning such species, or otherwise. 

The new Act makes provision for the confiscation of illegally traded specimens.456 

However, the law does not provide for the return of specimens obtained, traded or possessed 

illegally. The law requires an authorised officer as defined to include the Director of Wildlife 

and employees of the National Parks and Forest Division,457 to inspect and search any person 

where there is a reasonable ground to believe that such a person has committed or is about to 

commit an offence under the Act.458 These offences include being in possession of trophy, a 

permit or other documents under the Act.459 

The new Act makes comprehensive provision as to the process of confiscation, 

including powers and places to be searched, but fails to complete the link as it does not say 

what should be done after the confiscation of illegally .traded species. In addition, 

confiscation is limited only to illegal trade and does not extend to the illegal possession or the 

obtaining of these species. 

South Africa 

NEMBA, apart from making provision restricting activities ·on threatened protected species460 

has no provision concerning the confis~ation of illegal trade. This is a gap which raises 

453 TRAFFIC Report to the EC (note 300)168. 
454 Ibid at 166. 
455 Regulation 27(1) (a). 
456 s 92(1). 
457 S l. 
458 S103 (1). 
459 s 103. 
460 S57 specifies restricted activities and s 3 defines restricted activities. 
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serious questions as to what measures are taken in respect of illegally traded or possessed 

ivory and other AE products. The 2009 new regulations addresses this by providing that the 

MA, in consultation with the SA, may decide on the disposal of confiscated specimens in 

accordance with the appropriate CoPs resolution and not according to the Convention which 

requires return to the country of origin. Reference to a CoPs decision on confiscated species 

seems to be intentionally technical, for example by avoiding the requirement of return. 

Comparative analysis 

The 2005 Tanzanian regulations make provision for the confiscation of species illegally 

obtained. Confiscation of illegal trade as one of the requirements is important in view of an 

increase in illegal trade in the AE. While the Tanzanian new Act makes provision for 

confiscation of illegally traded species, it does not extend to illegally possessed or obtained 

species. The law is also silent on the requirement of return of the confiscated species. 

NEMBA makes no provision on confiscation of species. This gap has been addressed under 

the 2009 regulations. 

4.2.6 Periodic reports 

The Convention requires all parties to submit reports on CITES trading.461 These are Annual 

and biennial reports which are compiled and submitted by member states to the Secretariat. 

Annual reports are a summary of information on, among other things, number and 

type of permit and certificates granted, the states traded with, the quantity and type of 

I specimens, and the names of species as included in appendix I, II and III.462 They serve two 

purposes. One is for mopitoring trade in listed species and, two, to provide information on 

I 
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implementation. 463 

Biennial reports contain information on administrative, regulatory and legislative 

measures taken by the Parties to enforce the Convention.464 The report may contain 

information on compliance and enforcement initiatives such as inspection, investigations, 

• 461 Article VII (7). · 
462 http://www.cites.org/eng/resources/reports.shtml [ accessed 15October 2009]. 
463 Reeve (note 5). • 
464 http://www.cites.org/eng/resources/reports.shtml [accessed 15 October 200<)]. 
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penalties, seizure, convictions and court decisions.465 At a national level the report serves as a 

self assessment tool. 

Tanzania 

The 2005 regulations require the MA to prepare periodic and annual reports and submit them 

to the Secretariat.466 These reports are also to be published in the Government Gazette.467 

I Tanzania submitted its annual reports from 2002 to 2006 but did not submit from 2007-2009. 
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Biennial reports were not submitted from 2003-2004, 2005-2006 and 2007-2008.468 

South Africa 

NEMBA imposes an obligation on the Minister to prepare and submit reports and documents­

in compliance with South Africa's international agreement469 and in compliance with CITES 

in terms of article VIII (6) and (7). South Africa submitted annual reports for six years 

between 2002 and 2007 and annual reports from 2002 to 2007 but did not submit its biennial 

report from 2003-2004, 2005-2006 and 2007- 2008.470 

Comparative analysis 

The selected countries make provision in their domestic laws for reporting and have been 

submitting annual reports but failed to submit biennial reports. This study argues that the 

absence of adequate legislation is largely responsible for such failure which is, in itself, due 

to many challenges, including financial constraints. 

4.3 Barriers to effective domestic implementation of CITES 

In the course of analysing the domestic implementation of CITES this study has identified a 

number of challenges that include the varying interests of the parties, exemptions and lack of 

uniformity. These are briefly examined below. 

465 Ibid. 
466 Regulation 4(1) (g) and 29. 
467 Regulation 30. 
468 • 

http://www.cites.org/eng/resources/report.[accessed 15 October 2009]. 
469 S 62 NEMBA. 
470 http://www.cites.org/eng/resources/report.[accessed 15 October 2009] 
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While effective implementation is a conditio sine qua non for the effective regulation 

of international trade, the same has not been achieved in the selected countries owing to 

various challenges. Such challenges include different means adopted by Tanzania and South 

Africa to implement the regulations, divergent Parties' interests and textual loopholes within 

the Convention giving rise.either to contradictions, ambiguities or adoption in 'wholesale' by 

the selected countries. In addition lack of political will and the competing interest between 

conservation and sustainable use hinders meaningfully implementation of the treaty. 

4.3.1 Varying Parties' interests 

Arguments and counter-arguments on sustainable use and preservation ( discussed at 1.2.1) 

have, for instance, been the driving force in listing AE on each of the appendices. 

Preservationists often cite the trade ban to support arguments on sustainable use.471 In 

add~tion, preservationists assert that the uncertainty on sustainable use owing to the difficult 

and costly nature of gathering scientific data especially for developing countries, may cause 

~hat is intended to be sustainable use unsustainable all together. 472 Thus in the absence of 

timely and reliable studies species may be overexploited due to unsustainable use.473 

Furthermore, the whole idea of 'sustainable user' disagrees sharply with trade bans. To the 

AE range states sustainable use is viewed to the extent that economic return is achieved as 

compensation for the expensive conservation efforts.474 Thus income derived from elephants 

should outweigh conservation expenses. 

In addition, sustainable use is also a compromise between elephant protection and 

I _human needs in a particular area.475For instance, most of the people in Africa view elephant 

as destructive animals,476 and therefore allowing them to benefit from elephant protection 

I 
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gives them a good reason to protect them. It is for these and other reasons that Tanzania has 

submitted proposal in the next CoPs to downlist its elephant population from appendix I to II. 

471 'Call of the wild: trade bans and conservation; wildlife trade' The Economist (March 8 2008). 
472 Young (note 222) at 185 . 

• 473 Ibid. 
474 Ibid at 183. 
475 Ibid at 184. 
476 Ibid. 

72 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

4.3.2 Lack of uniformity 

Lack of uniformity in domestic implementation is also another barrier. Parties to CITES have 

discretion to implement by either amending laws relating to wildlife management, making 

provisions for implementing CITES in such legislation, or enacting new legislation. In 

Tanzania, for instance, despite what is seen as a new legislation to implement CITES, the law 

regulates wildlife management and makes only two provisions to implement CITES. The 

Secretariat prepared a model law in the 1990s to be adhered to by the Parties in their 

implementation, 477 but since this is n~t binding, the selected countries have opted to make 

provisions in existing legislation. The South African 2009 regulations, however, seem to 

reflect the said model (annex 'D).' 

In addition, the lack of enforcement mechanism at an international level surrenders 

control and enforcement powers to the individual states.478 Importantly, states are grappling 

to reconcile their sovereignty - which has been an impediment towards implementation of 

international environmental agreements - 479 with complying with their international law 

obligations. 

4.3.3 Weaknesses under the Convention 

Inadequate implementation is also caused by the textual loopholes within the treaty itself. 

Provisions relating to reservations, exemptions and trading with non-parties are barriers to 

effective domestic implementation. CoPs decisions have attempted some definition aspects, 

for example, exemptions for non-commercial or personal household use. However, the legal 

effect of the CoPs decisions is questionable as they are not binding, hence any non-adherence 

by Parties may not be said with any clarity to be a breach of an international law obligation. 

A provision which is complex - though the selected countries have included it in their 

domestic laws - is the one that applies to pre-Convention species.480 This was intended to 

ensure that CITES does not apply retrospectively.481 Provisions as to pre-Convention species 

have been problematic and since the inception of the Convention they were differently 

477 TRAFFIC Report to the EC (note 300) at 168. 
478 Young (note 222) atl 74. 
479 Alacorn (note 42) at 115-116. 
480 Article VIl (2). 
481 Winjnstekers (notel 11) at 14. 
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interpreted and applied by the Parties. While some applied the date of entry into force of the 

Convention, others applied the date of entry into force of CITES in their own countries.482 

In recognising this problem, Res 5.11 decided, among other things, that the certificate 

referred in article VII.2 be issued by the MA of a re-exporting country where it is satisfied 

that at the date on which the specimen was acquired the specimen was not listed in the 

appendices or the country of origin was not a party to the Convention. In addition - and_ of 

more relevance to the AE - it was decided that, in the case of species uplisted or downlisted 

from appendix I, II and III they shall be subject to conditions applicable to them at the time 

of export, re-export or import. This provision seem to be inconsistent with the basic idea 

behind exemptions of art VII 2 as it recommends that specimens acquired as appendix II or 

III be treated as appendix I specimens after the species had been uplisted.483 

It.is for this reason that in 1989, in anticipation of the transfer of AE from appendix II· 

to appendix I it was recommended that all Parties should take stricter domestic control on 

trade in AE ivory under appendix I, pending entry into force of resolution 7 .8.484 Currently, 

even though the population of AE from Southern African states is listed in appendix II and . 

trade is allowed for limited purposes, generally AE are listed in appendix I and therefore 

strict measures are necessary. 

The status of AE was elaborated by the South African Constitutional Court in Vorster 

v Department of Economic Development, Environment and Tourism, Limpopo Province and 

others. 485 The applicant applied for a hunting permit in terms of s 69 of the Limpopo 

Environmental Management Act no 7 of 2003 to shoot damage-causing elephant. The 

application further requested permission be issued in the form of a CITES permit which may 

be used by foreigners wishing to export trophy from South Africa. The respondent issued the 

permit in terms of s 60 of the Act and imposed a condition that the hunter must be a local 

hunter. The applicant challenged this, claiming the requirement of 'local hunter' was ultra 

vires in terms of s. 69 of the Limpopo Act. 

482 Ibid. 
483 Ibid at 142-143. 
484 Ibid. 
485 2006(5) SA 291 (T). 
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In deciding the matter, the Court clarified the status of the AE that, 'CITES subjects 

trade in certain listed species and their product to certain control.[AE] are generally listed in 

appendix I of the Convention meaning that they are threatene4 with extinction and there may 

be no trade on such species at all'. 486 

The Court further stated that in respect of elephants in four Southern African 

countries, namely, Botswana, South Africa, Namibia and Zimbabwe, an exception has been 

made to list in appendix II and this means that they may become threatened with extinction 

and trade is permitted subject to conditions including annual country quotas.487 

Another exemption is species for non-commercial loan, donation or exchange 

between scientists or scientific institutions.488 The purpose of excluding the exchange of 

species for a scientific institution is to facilitate the normal transfer of dead specimens among 

bona fide museums and other scientific collections.489 However, there is no definition as to 

scientific institutions either under the treaty or legislation of the two countries.49° CITES 

resolution Conf 11.15 (pertaining to non-commercial loan, donation and exchange of 

museum and herbarium specimens) only offers standards for scientific institutions, but no 

definition. This discrepancy is likely to result in different implementation as species may be 

exempted in one country while not in another. 

4.4 Conclusion 

Tanzania and South Africa implement CITES in varying ways. However, what is common to 

them is that they both implement CITES through subsidiary legislation while making few 

provisions relevant for the implementation of CITES. For example, the objectives of the 

legislation are broad and are meant for wildlife and biodiversity management and _ . -

conservation. One wonders as to the seriousness of Tanzania and South Africa in regulating 

international trade in one of their 'precious' mammals. For instance, if the United States has 

specific legislation on the AE why does not the selected countries - the habitat of AE and, the 

countries (together with other AE range states) that most need elephant for economic 

purposes? 

486 Glazewski (note192). 
487 Ibid. 
488 Article VII (6). 
489 TRAFFIC Report to the EC (note 300) at 52. 
490 Ibid. 
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Implementation of CITES is not only inadequate by reason of weak regulations but 

also due to non-compliance with the obligations under the Convention and CoPs decisions. 

This is mainly due to factors that include financial, technical, technological constraints and 

lack of political will. 

In addition, Ministers in the two countries have a huge role to play pertaining to 

institutions and legislation so much so that in such that his or her impartiality could be 

compromised. Legislation in the two countries is wanting in areas such as provisions for the 

exemptions, confiscation of illegal traded species and the small fines imposed by courts. 

Based on these findings this study, draws conclusion and makes recommendations in 

the next and last chapter. 

76 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

5.1 Conclusion 

CHAPTER FIVE 

CONCLUSION AND RECOMMENDATIONS 

The importance of the African elephant cannot be sufficiently stressed (by reason of its being 

a 'keystone', 'flagship' and 'umbrella' species, as well as other factors). However, the 

regulation of international trade in such species has been, and remains problematic due to 

conflicting interests between preservation as against sustainable use of endangered species -

the AE in particular. The adoption of CITES in 1973 sought to create binding obligations, 

with a view to putting in place acceptable mechanisms to enhance such regulation. On one 

hand, however, CITES has inherent weaknesses such as exemptions, reservations and trading 

with non-parties. On the other, individual states such as Tanzania and South Africa seem to 

have failed largely to implement meaningfully the Convention in their domestic legal regimes 

due to financial constraints and lack of political will among other factors. 

Since the AE is exposed to various threats, including loss of habitat and climate 

change, Tanzania and South Africa need effective domestic legislation which should ensure 

that international trade in the AE achieves sustainable use, rather than being a cause of 

. extinction. Currently, however, the legislation that seeks to implement CITES in both 

countries is inadequate for purposes of regulating international trade in the AE. For instance, 

neither of the two countries have adequately complied with their obligations under CITES 

and the decisions of the CoPs as introduced into the domestic regimes appear largely 

piecemeal and essentially lacking in compliance with the Convention. Thus, attempts at the 

domestic implementation of CITES have hardly enhanced regulation of international trade in 

theAE. 

Challenges such as varying interests and priorities of Parties, the conflict between 

sustainable uses as against preservation exist. All need to be addressed by the Parties in order 

to effectively implement CITES in their domestic legislation. Political will, increased 

resource allocation, subordination of state sovereignty and taking stricter domestic measures 

for regulating international trade in the AE are among the measures needed. It is mainly by so 
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doing that the two countries may be able to adequately implement CITES, thereby effectively 

regulating international trade in the AE. 

Having analysed CITES, including the administrative and legislative measures 

adopted by the CoPs, and having considered attempts at domestic implementation in the 

selected countries, it is tenable to conclude that international trade in the AE requires 

effective implementation of CITES in Tanzania and South Africa. In this regard, the 

following recommendations are considered to be a good starting point. 

5.2 Recommendations 

Inadequate domestic implementation exacerbates the weaknesses of the international regime 

as does the lack of the Parties' political will to adhere to their international obligations, 

including CITES. These, however, are insufficient grounds for Tanzania and South Africa not 

to effectively implement CITES for the purposes of the regulation of international trade in 

AE, and thus the study tenders the following recommendation. 

CITES should continue its efforts and enhance financial, technical and technological 

assistance to the Parties for effective domestic implementation. This should include training 

in, for instance, the current means of trade ( e-commerce and internet trade) which South 

Africa is already using but Tanzania is not. This is relevant, mainly because where different 

systems are used by Parties, the possibility of fraud and illegal trade may be prevalent, 

especially on the part of Parties where e-commerce is not used. In addition, designation and 

operating institutions at domestic level are costly and therefore financial assistance is 

imperative. 

Tanzania 

Tanzania's 2005 regulations implementing CITES are inadequate and it is for this reason that 

the new Act was adopted. Since the Act has beeri passed and is waiting the date of entry into 

force, the following recommendations are based on the new Act. 

The new Act does not seem to contain any substantial changes, especially in 

comparison with the 2005 regulations promulgated in terms of Act no 12 of 1974. It is 

possible that regulations to be made by the Minister will make provisions which are not 

reflected under the Act. However, the Act itself is wanting. For example, it should make 

specific provision for the implementation of CITES. Such provisions should include 
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implementation of CITES as one of its objectives, appendices listing species according to the 

extent they are threatened with extinction and comprehensive provisions addressing illegal 

trade. 

Further, the law should provide for the implementation of articles II, III, IV, V and VI 

of CITES. These relate to the regulation of species in its substantive provisions instead of 

delegating to the Minister's discretionary powers 'to make regulations in relation to CITES 

matters.' 

South Africa 

South Africa's 2009 regulations implementing CITES have been made and will enter into 

force on a date to be published by the Minister· for Environmental Affairs. These regulations 

address many weaknesses under the 2007 regulations, for example, designating MA as 

'issuing authority', annex schedules of listed species and a sample of the CITES trade 

permit. The regulations are, to a large extent, consistent with CITES and the annex 'D' model 

law. 

A general recommendation is the need for coordination of practices in the provinces 

which at present enjoy autonomy in environmental matters including issuing permits 

according to CITES criteria. For instance, the internet permit system used in some of the 

provinces has been said to create loopholes for illegal trade, particularly in areas where the 

system is not employed. Coordination is therefore required during the interim period until the 

implementation of the national strategy to use internet permit system national-wide takes 

effect - at least by the end of 2009 - .so that it will be applicable aU over the country.491 

Unfortunately, by the year 2010 has already started and the Minister's promise is yet to be 

fulfilled for unknown reasons. 

Further, the powers of the Minister in terms of making appointment, making 

regulations and as the MA are too broad and need to be reviewed. 

Tanzania and South Africa 

In order to appreciate the role of CITES in regulating international trade in endangered 

species, including the AE, parties should take a liberal approach in listing and delisting 

491 JP Louw- Environmental Affairs Department spokesman:The Citizen 27 September 2009 available at 
http://www.citizen.co.za/mdex/article.aspx?pDesc= 16229 .1.22 [ accessed 28 September 2009]. 
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species. Economic and political influences are likely to weaken and hinder the purpose for 

which CITES was adopted. Importantly, parties should implement CITES in their domestic 

substantive legislation. In this regard, Tanzania and South Africa need to implement CITES 

• consistent with the Convention and various decisions and resolutions adopted for purposes of 

• domestic implementation generally, and the regulation of international trade in the African 

elephant in particular. 

Additionally, there is a need to provide technical, technological and financial 

assistance to Tanzania and South Africa for meaningful implementation of CITES. For 

• example, while South Africa is currently issuing permits through the internet, Tanzania is not. 

This is mainly due to financial and technological constraints. Financial constraints are also a 

limitation for appointing experts within the SA and the MA of the two countries. The SA 

staffs, for instance, is required to be a professional trained in animal sciences. 

The implementation of CITES requires financial resources in terms of establishing SA 

and MA in domestic laws. In additional, it requires trained personnel and technology 

especially in the field of science for example making non-detrimental findings. The process 

of issuing permit is complex in view of the documents required, time and process all of which 

are said to be cumbersome. There is also a need to assist parties in formulating uniform rules 

concerning permits. 

Further, there is a need for cooperation among institutions responsible for the control 

of international trade in the AE. These include SA, MA and others which work together in 

controlling and monitoring the illegal trade in AE such as the poli~e, customs and civil 

society. Such cooperation should include the exchange of information at national, regional 

and international level. At regional level, for example, parties need to strengthen cooperation 

under the Lusaka Agreement with the view of combating the illegal trade in the AE, 

particularly the ivory trade. 

Meaningful implementation of CITES requires political will among other factors. 

Whether, how and when such political will may be present and be exercised is a matter to be 

seen. 
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International Union for the Conservation of Nature: http://www.iucn.org. 

Lawyers Environmental Action Team: http://www.leat.or.tz. 

Parliament of Tanzania: http://www.parliament.go.tz. 

Plant and Animals Committee: http://www.currentresults.com. 

Tanzania Natural Resources Forum: http://www.tnrf.org. 

Trade Records Analysis of Fauna and Flora in 
Commerce {TRAFFIC): www.traffic.org . 

United Nations: http://www.un.org. 

Wildlife Extra: www.wildlifeextra.com. 

World Newspapers and Magazines: http://www.world-newspapers.com. 

World Wildlife Organization:http://www.worldwildlife.org. 
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Annexes 

Annex 'A' CITES permit 

Annex 'B' Tanzania CITES permit 

Annex 'C' South Africa CITES permit 

Annex 'D' Model law for domestic implementation 
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'A' 

Standard permit/certificate form 

CONVENTION ON 
INTERNATIONAL TRADE IN 

"'-, ENDANGERED SPECIES OF 
WILD FAUNA AND FLORA 

3. Importer (name and address) 

Ja. Country of import 

5. Special conditions 

For Jive animals, this permit or certificate is only valid If the transport conditions 
conform to the CITES Guidelines for transport or, In the case of sir tnJnsport, to 
the IATA Live Animals Regulations 

5a. Purpose of the transaction 
(sec reverse) 

7 ./8. Scientific name (genus and species) 
and common mime of animal a ptant 

718. 

A 12. Country of origin • Permit no. 

7)8. 

B 12. Country of origin • 

7J8. 

Sb. Security stamp no. 

9. 

9. 

PERMIT/CERTIFICATE No. 
0 EXPORT 

0 RE-EXPORT 

0 IMPORT 

0 OTHER: 

4. Exporter/re-exporter (name, address and 

6. 

11. 

11. 

Certificate no. 

10. 11. 

12a. Countty of last Certificate no. 
re-export 

Date 

Date 

Date 

om the wild, bred in captivity or artificially propagated (only in case of re-exp:>rt) 
in captivity or artificially propagated for commercial purposes 

Original 

2. Valid until 

11a. Total exported/Quota 

11a. 

12b. No. of the operation • • 
or date of acquisruon • • • 

11a. 

12b. No. of the operation • • 
or date of acquisition • • • 

11a. 

12b. No. of the operation .. 
or date of acquisition • • • 

11a. 

12b. No. of the operation • • 
or date of acquisition ° • 

Place Date Security stamp, signature and official seal 

14. Export endorsement: 15. Bill of Lading/Air waybill number: 

Quantity 

A 

B 

C 

D Port of export Date Signature Official stamp and title 

CITES PERMIT/CERTIFICATE No. 

(as amended at CoP74) 

i: 
I 



I 
I 
I Instructions and explanations 

(These correspond to block numbers on the form) 

I 
1. Tick the square which corresponds to the type of document issued (export permit, re-export certific·ate, import permit or other). If the box 

"other" has been ticked, the type of document must be indicated. The original number is a unique number allocated to each document by 
the Management Authority. 

2. For export permits and re-export certificates, the date of expiry of the document may not be more than six months after the date of 
issuance (one year for import permits). 

I 
3. 
3a. 
4. 

Complete name and address of the importer. 
The name of the country must be written in full. 
Complete name and address of the exporter/re-exporter. The name of the country must be stated. The absenc·e of the signature of the 
applicant renders the penmit or certificate invalid. 

5. 

I Sa. 

Special conditions may refer to national legislation or special conditions placed on the shipment by the issuing Management Authority. This 
block can also be used to justify the omission of certain information. 
The following codes should be used: T for commercial, Z for zoos, G for botanical gardens. Q for circuses and travelling exhibitions, S for 
scientific purposes, H for hunting trophies, P for personal, M for medical, E for education, N for reintroduction or introduction into the wild, 
and B for breeding in captivity or artificial propagation, L for law enforcement / judicial / forensic. 

I Sb. 
6. 
7-8. 

Indicate the number of the secu_rity stamp affixed in block 13. 
The name, address and country of the issuing Management Authority should already be printed on the fonm. 
Indicate the scientific name (genus and species, where appropriate subspecies) of the animal or plant as it appears in the Convention 
Appendices or the reference lists approved by the Conference of the Parties, and the common name of the animal or plant as known in the 
country issuing the permit. 

l'. 

-~'t, , .. 
,,t-r, 

9. Describe, as precisely as possible, the specimens entering trade (live animals, skins, flanks, wallets, shoes, etc.). If a specimen is marked 
(tags, identifying marks, rings, etc.), whether or not this is required by a Resolution of the Conference of the Parties (specimens originating 
in a ranching operation. specimens subject to quotas approved by the Conference of the Parties, specimens of Appendix-I species bred in 
captivity for commercial purposes, etc.), indicate the number and type of mark. The sex and age of the live animals should be recorded, if 
possible. 

10. Enter the number of the Appendix of the Convention (I, II or Ill) in which the species is listed. 
Use the following codes to indicate the source: 
W Specimens taken from the wild 
R Specimens originating from a ranching operation 
D Appendix-I animals bred in captivity for commercial purposes and Appendix-I plants artificially propagated for commercial purposes,' 

as well as parts and derivatives thereof, exported under the provisions of Article VII, paragraph 4, of the Convention 
Plants that are artificially propagated in accordance with Resolution Conf. 11.11 (Rev. CoP14), paragraph a), as well as parts and 
derivatives thereof, exported under the provisions of Article VII, paragraph 5 (specimens of species included in Appendix I that have 
been propagated artificially for non-commercial purposes and specimens of species included in Appendices II and Ill) 

A 

C 

F 

Animals bred in captivity in accordance with Resolution Conf. 10.16 (Rev.), as well as parts and derivatives thereof, exported under 
the provisions of Article VII. paragraph 5 (specimens of species included in Appendix I that have been bred in captivity for non­
commercial purposes and specimens of species included in Appendices II and Ill) 
Animals born in captivity (F1 or subsequent generations) that do not fulfil the definition of 'bred in captivity' in Resolution 
Conf. 10.16 (Rev.), as well as parts and derivatives thereof 

.. •·· u Source unknown (must be justified) /; 
/::;·,. I Confiscated or seized specimens 

,W,'1,;:... 0 Pre-Convention (may be used with other source codes). 
. 11. The quantity and units indicated should conform to the most recent version of the Guidelines for the preparation and submission of CITES 

;4,;. annual repons. 
lfffe::, 11 a. Indicate the total number of specimens exported in the current calendar year (1 January to 31 December) (including those covered by the 
,l:t'. present permit) and the current annual quota for the species concerned (for example 500/1000). This should be done for the national 
f;.,. quotas as well as for those detenmined by the Conference of the Parties. 
J~~- 12. The country of origin is the country in which the specimens were taken from the wild, bred in captivity or artificially propagated, except in 
1.h.. the case of plant specimens that cease to qualify for an exemption from the provisions of CITES. In such instances, the country of origin is 
;f::; deemed to be the country in which the specimens ceased to qualify for the exemption. Indicate the number of the permit or certificate of 
;t( the exporting country and the date of issuance. If all or part of the information is not known, this should be justified in block 5. This block 
~]. must only be completed in case of re-exports; 
•1\ 12a. The country of last re-export is the country from which the specimens were re-exported before entering the country in which the present 
· 1'. , document is issued. Enter the number of the re.export certificate of the country of last re.export and its date of issuance. If all or part of 
·•~ . the information is not known, this should be justified in block 5. This block must only be completed in case of re-export of specimens 
:~ previously re-exported. 

,;J;12b. The "No. of the operation" is the number of the registered captive-breeding or artificial propagation operation. The "date of acquisition" is 
··~• defined in Resolution Conf. 13.6 and is required only for pre-Convention specimens. 
• ,(13. To be completed by the official who issues the permit. The name of the official must be written in full. The security stamp must be affixed 
. '.b. in this block and must be cancelled by the signature of the issuing official and a stamp or seal. The seal, signature and security-stamp 
./ number should be clearly legible. 
);)4, To be completed by the official who inspects the shipment at the time of export or re-export. Enter the quantities of specimens actually 
'-~' exported or re-exported. Strike out the unused blocks. 
• ~15, Enter the number of the bill of lading or air way-bill if the method of transport used requires the use of such a document. 
rlhe document must be written in one of the three working languages of the Convention (English, Spanish or French) or must indude a full 
;tra~slation into one of these three languages. Exported and re-exported specimens should not appear on the same document unless it is clearly 
f:J'.1dicated which specimens are being exported and which re-exported. 

,i';ER USE THIS DOCUMENT MUST BE RETURNED TO A MANAGEMENT AUTHORITY OF THE IMPORTING COUNTRY . 

. ~'.'\ 
'l:. 
~,,; 

l':.f' . ~;·\, (as amended at CoP14) 
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Convention on International Trade in Endangered Species of Wild Fauna 
and Flora (Cites) Implementations) 

COiWENTION ON 
INTERJ'IATIONAL TRADE IN 
ENDANGERED SPECIES OF 
WILD FAUNA AND FLORA 

3. lm;,oncr (name ,nd address) 

3a Country of im;,ort 

5. Special conditions 

For live animals. this permit or certificate is only valid if !he transpon 
conditions conform to the Guidelines for Transport of Live Animals or. in the 
case of air transport, to the IAT~ Live Animals Rcgul3tions. 

G. N. No. 225 (contd.) 
PERJ\UT/CERTIFICATE No .... 

EXPORT 

RE-EXPORT 

IMPORT 

OTHER: 

Original 

2. Valid until 

4 Export/ Re-exporter (name and address. country\ 

Signature of the applicant 

6. Name. address. national sc.tl/stamp and country of 
Management Au1hority 

The Director of Wildlife 
Wildlife Division . 
P.O. Box I 994 

1-------------------------1 DAR ES SALA,\,\! 
Sa. Purpose of the transac:ion t sec .Reverse) Sb. Security stamp No. 

7.18 SCIENTIFIC NAME (genus and 
species) AND COMMON NAME 
OF A~IMAL. OR PL~XT 

7/8 

9. Description of specimens, 
including indcntifying marks 
or numbers (age/sex if live) 

TANZANIA 

10 Appendix 
No. ond 
source (see 
reverse I 

10 

II. Quantity I la. Total 
(including ·exported/ 
unit) Quota 

II I lo 

Al--------------r-_________ .._ _____ _.. _ _, ___ ...__ ____ --l 

12. Country of origin• P.crmil ~o. Date 12.a Country of last re-export Certificate ~o Date. 

7/8 9. 10. II 

12b. No. of operation • • or 
date of acquisition 

I lo 

01--------------,---------.,_ _______ _.__.....,. ___ ..._ _____ -I 

12. Country .Jf origin • Permit No Date 12.a Couniry of last re-export Cc11ific:ui ~o Date. 

718 9. 10. 11 

l~b No \:>fopcration••or• 
dme ofncquisi1ion 

11 a 

C-1---------------.,----------...... --------'--....... ---~------1 

12. Country of origin• Pennit !\o Date 12.a Country of last re-export Certificate No. Date. 

•. 7/8 9 

. 12. rountryoforigin • Permit ~o. Date 12.a Country of last rc-expon C:cnilka1eNo. Date. 

II 

12b No. of operation•• or 
date of acquisi1ion • • • 

I la 

12b. !".'o of opc:r:uion • • or 
da1c 0( o!C<.\1.1is11ion • • • 

• Coun1·ry in which <he specimens were rakCT, from the wild, bred in captivity or anifici.illy propag,:ucd (only in cssc: of rc:-cxpo11) 
" • Only for specimen~ of Appendix- 1 species bfed in c;:,,p1ivity or 2.nifici:Jlly prop:i.gil1cd fur commcrcfol purpost:s 

• • • For prc-C.invcntion spccir 1:. 

13 THIS PERMIT/CERTIFICATE IS ISSUED BY: 

Place Date Sccuri1y s1amp. sign:uurc and official .. -c,-1--

14. EXPORT ENDORSEME~'T I~ Bill of Lading/Air Woy-bill Number· 

Block Quoli1y 

A. 

B 

C 

0 Date s:gr,,uure 

29 CITES PER\IIT/CERTI Fl CATE :"-;o ........ . 
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TRAFFIC Report to the European Commission 

Act Number XX of 200X 

• International Trade in Wild Fauna and Flora Act 

An Act to implement the detailed provisions of the Convention on International 
Trade in Enda.ngered Species of Wild Fauna and Flora (CITES) with a view to 
ensure that no species of wild fauna and flora becomes or remains subject to 
unsustainable exploitation because of international trade. 

PART1 
Preliminary 

1. This Act may be cited as the International Trade in Wild Fauna and Flora Act. 

2. (1} Definitions. In this Act: 

"Appendices": The species covered by CITES are listed in three Appendices, 
according to the degree of protection they need. Appendix I includes species 
threatened with extinction. Trade in specimens of these species is permitted only in 
exceptional circumstances. Appendix II includes species not necessarily threatened 
with extinction, but in which trade must be controlled in order to avoid utilization 
incompatible with their survival. Appendix Ill contains species that are protected in at 
least one country, which has asked other CITES Parties for assistance in controlling 
the trade. Changes to Appendix Ill follow a distinct procedure from changes to 
Appendices I and 11, as each Party's is entitled to make unilateral amendments to it. 

"Artificially propagated": refers only to plants grown Under controlled conditions from 
seeds, cuttings, divisions, callus tissues or other plant tissues, spores or other propagules that either are 
exempt or have been derived from cultivated parental stock; • 

I 
"Bred in captivity": refers only to offspring, including eggs, born or otherwise 
produced in a controlled environment of parents that mated or otherwise transmitted 
their gametes in a controlled environment, as defined in Resolutions of the Conference 
of the Parties; 

t 
1::: 

- "Certificate of origin": These documents allow the export of specimens of species 
. listed in Appendix Ill when the specimens originated in a non-listing country. 

"CITES": is the Convention on International Trade in Endangered Species of Wild 
:Fauna and Flora, concluded in Washington, D.C. on 3rd March 1973, as amended in 

~/Bonn on 22 June 1979. 
·R~~" 
{"CITES Secretariat": the Secretariat of CITES as referred to in Article XII of CITES; 

~fconference of the Parties": the Conference of the Parties as referred to in Article XI 
~tCITES; 

?(tControlled environment": environment that is manipulated for the purpose of 
i~roducirig animals of a particular species, that has boundaries designed to prevent 
;~nimals, eggs or gametes of the species from entering or leaving the controlled 

~;pvironment, and the general characteristics of which may include but are not limited 
'Y-.,1;-,· 
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I TRAFFIC Report to the European Commission 

F: artificial housing; waste removal; health care; protection from predators; and 
•rtificially supplied food; . 

~Country of origin": the country in which a specimen has been taken in the wild or 
s-'om or bred in captivity or artificially propagated, or introduced from the sea; 

"Court": means the Magistrate Court or Summary Jurisdiction; 

'"Cultivated parental stock": means the ensemble of plants grown under controlled 
conditions that are used for reproduction, and which must have been, to the 

I. satisfaction of th~ designated_ ~ITES authorities of the exporting_ country establi~hed 
in accordance with the prov1s1ons of CITES and relevant national laws and in a 
manner not detrimental to the survival of the species in the wild and maintained in 

I 
sufficient quantities for propagation so as to minimize or eliminate the need for 
augmentation from the wild, with such augmentation occurring only as an exception 
and limited to the amount necessary to maintain the vigour and productivity of the 

• cultivated parental stock; 

I "Derivative"; in relation to an animal, plant or other organism, means any part, tissue 
or extract, of an animal, plant or other organism, whether fresh, preserved or 
processed, and includes any chemical compound derived from such part, !issue or 
extract; 

"Domestic trade": any commercial activity, including, but not limited to, sale, 
purchase and manufacture, within territory under the jurisdiction of (name of the • 
country) 

"Enforcement Officer": means a police officer, or customs officer or any person 
appointed by the Minister with authorization to enforce this Act; 

"Export": means the act of taking any specimen out of any place under the jurisdiction 
of (name of the country); 

"Hunting trophy": means any horn, ivory, tooth, tusk, claw, hoof, hide, skin, hair, 
feather, egg or other durable portion whatsoever of any animal, whether processed or 
not, which is recognizable as a durable portion of such animal; 

"Import": means to land on or attempt to land on, bring into or introduce into, any 
place subject to the jurisdiction of (name of the country) other than transit ·and 
transhipment any specimen of species included in the Appendices of CITES; 

"Introduction from the sea" means transportation into (name of the country) of 
specimens of any species which were taken from the marine environment not under 
the jurisdiction of any State, including the air space above the sea and the sea-bed and 
subsoil beneath the sea; 

"International trade": any export, re-export, or import covered by the Customs 
regulations and introduction from the sea; 

"Invasive alien species": species introduced deliberately or unintentionally outside 
their natural habitats where they have the ability to establish themselves, invade, 
outcompete natives and take over the new environments; 

"Label": piece of paper, card, or other material bearing the acronym 'CITES' and 
issued or approved by a Management Authority for the identification of contents as 
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I herbarium specimens, preserved, dried or embedded museum specimens or live plant 
material for scientific study. They shall include the name and address of the sending 
institution and the codes of the exporting and importing institutions over the signature I of a responsible officer of that registered scientific institution; 

"Legal acquisition finding": A finding by the Management Authority of the State of 

I . Texhport d
1
~term!ning whet~bel r ;pecim~dn_s wereffi ~cqtui_refd cont~istet nt wh ith tnhattional l_aws. 

e app ,cant Is responsI e ,or prov, ing su IcIen in orma I0n o s ow a specimen 
was legally acquired. • 

I "Management Authority": a national administrative body designated in accordance 
with Article IX, paragraph 1(a), of CITES; • 

I "Non-detriment finding": A finding by the Scientific Authority advising that a 
proposed export or introduction from the sea of Appendix I or II specimens will not be 
detrimental to the survival of the species and that a proposed import of an Appendix I I specimen is not for purposes that would be detrimental to the survival of the species; 

"Offering for salell: offering for sale or any action that may reasonably be interpreted ' 
1 

as such, including advertising or causing to be advertised for sale and invitation to 
negotiate; 

"Permit or Certificate": the official document used to authorize import, export, re-

l export, or introduction from the sea of specimens of species listed in any of the 
. Appendices of CITES. It shall conform to the requirements of CITES ·and Resolutions 
• of the Conference of the Parties or otherwise shall be considered invalid; 

I "Personal or household effects": dead specimens, parts and derivatives that are the 
I belongings of a private individual and that form or are intended to form part of his I normal possessions; • 

\: "Pre-convention Certificate": The pre-convention date for a specimen may vary 

I
): depending on when a Party joined CITES or on a country's stricter national 

legislation. 

t "Primarily commercial purposes": means all purposes whose non-commercial 
1a~pects do_ not clearly predominate; 

\ii"Quota": Prescribed number or quantity of specimens that can be harvested, exported 
[r otherwise used over a specific period of time ; 

t 'Readily recognizable part or derivative" include any specimen which appears 
·~ rom an accompanying document, the packaging or a mark or label, or from any 

ther circumstances, to be a part or derivative of an animal or plant of a species 

/rom the provisions of the Convention; 

Re-export": the export of any specimen that has previously been imported; 

iRescue Centre": a centre as defined in Article VIII, paragraph 5, of CITES; 

I
Sale": any form of sale. For the purposes of this Act, hire, barter qr exchange shall be 
egarded as sale; related expressions shall be similarly interpreted; • 

lf<· 
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"Scientific Authority": a national scientific body designated in accordance with Article· 
IX of CITES; 

"Species": includes any species, subspecies, or geographically separate population 
thereof; 

"Specimen": 
(i) any animal or plant, whether alive or dead of specimens of a species included in 
Appendices I, II and Ill of CITES. 

(ii) Any. part or derivative· which appears from an accompanying document, the 
packaging or a mark or label m from any other circumstances to be a part or derivative 
of an animal or plant of species included in the in Appendices I, II and 111, unless such 
part or derivative is specifically e~empted from the provisions of CITES. 

"Tags'': Piece of material for the identification of raw, tanned, and/or finished 
crocodilian skins entering international trade from the countries of origin; 

"Transit": the transit procedures as defined by the customs regulations of (name of 
the country); • 

"Transhipment": the transhipment procedures as defined by the Customsregulations 
of {name of the country); 

"The Minister": the Minister responsible for matters relating to wild fauna and flora; 

"Under controlled _conditions": means in a non-natural environment that is 
intensively manipulated by human intervention for the purpose of plant production. 
General characteristics of controlled conditions may include but are not limited to 
tillage, fertilization, weed and pest control, irrigation, or nursery operations such as 
potting, bedding or protection from weather; and 

3. The export, re-export, import, introduction from the sea, transit and transhipment of 
specimens of species listed in the Schedules of this Act, other than in accordance with 
the provisions of CITES and this Act is prohibited. 

4. Recommendations included in Resolutions and Decisions of the Conference of the 
Parties to CITES shall serve as source of interpretation of the provisions of the 
Convention and this Act. 

5. The burden of proof of the legal possession of any specimen of a species included 
in the CITES appendices attached to this Act lies with the possessor of that specimen. 

PART2 
Field of Application 

6. This Act applies to all animal and plant species listed in the Appendices of CITES. 

7. (1.) Option 1: The following Schedules are attached to this Act: 

(a) Schedule 1, which lists all species included in Appendix I of CITES; • 
(b) Schedule 2, which lists all species included in Appendix II of CITES; 
(c) Schedule 3, which lists all species included in Appendix Ill of CITES; 
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7. (1) Option 2: The following Schedule is attached to this Act: 

(a) Schedule 1, which lists all species ·included in Appendices I, II and Ill of CITES; 

Option 3: The Minister shall by order publish the Schedules to this Act. 

(2) Schedule (s) to this Act are automatically amended when amendments to 
Appendices 1,11 or Ill of CITES enter into force. These amendments shall be published 
in the Gazette as soon as possible after their adoption by the Conference of the 
Parties. The official website of the Convention is the official reference for the 
Appendices. 

Note: In order to be legally binding, the lists of species covered by CITES must 
usually be published in the Government Gazette or equivalent official publication of 
the Party concerned. Because the CITES Appendices are regularly amended, 
however, Parties should develop a procedure to ensure that subsequent amendments 
are formally published. Countries might add other schedules with native species at the 
condition they make the difference with the CITES documents. 

(3) The Management Authority has the right to add or delete any species from 
Appendix Ill when the species occurs within the national jurisdiction of the country. 

PART3 
Authorities 

8. (1) Option A: The [name of the agency) is designated as the CITES Management 
Authority for [name of the country]. 

Option B: The Minister shall by order desigl')ate a CITES Management Authority. 

Note: More than one Management Authority may be designated, in which case a lead 
Management Authority should be identified. 

(2) The specific duties of the Management Authority shall include, but are not limited to 
the following: 

a) to grant permits and certificates in accordance with the provisions of CITES and 
to attach to any permit or certificate any condition that it may judge necessary; 

b) to communicate with the Secretariat and other countries on scientific, 
administrative, enforcement and other issues related to implementation of the 
Convention; 

c) to maintain records of international trade in specimens and prepare an annual 
report concerning such trade, and submit this report to the CITES Secretariat by 31 
October of the year following the year to which the report refers; 

d) to prepare a biennial report on legislative, regulatory and administrative measures 
taken to enforce the Convention, and to submit this report to the CITES Secretariat 
by 31 October of the year following the two-year period to which the report refers; 

e) to coordinate national implementation and enforcement of the Convention and 
this Act and to co-operate with other relevant authorities in this regard; 
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f)to consult with the Scientific Authority on the issuance and acceptance of CITES 
documents, the nature and· level of trade in CITES-listed species, the setting and 
management of quotas, the registration of traders and production operations, the 
establishment of Rescue Centres and the preparation of proposals to amend the 
CITES Appendices; 

g) to represent [name of the country] at national and international meetings related 
to CITES; 

h) to provide awareness-raising, training, education and information related to the 
Convention; 

i)to advise the Minister on action to be taken for the implementation and 
enforcement of CITES; 

j)to designate one or more Rescue Centres for seized and confiscated living 
specimens 

k) to intervene in litigation before a court in any matter under this Act. 

9. (1) Option A: The [name of the agency] is designated as the CITES Scientific 
Authority for [name of the country]. 

Option B: The Minister shall by order designate a CITES Scientific Authority. 

Note: More than one Scientific Authority may be designated, in which case a lead 
Scientific Authority should be identified. 

(2) The specific duties of the Scientific Authority shall include, but are not limited to the 
following: 

a) advise the Management Authority on whether or not a proposed export of a 
specimen of species listed in Appendix I or II will be detrimental to the survival of 
the species involved; 

• b) in the case of a proposed import of a specimen of a species in Appendix I, advise 
the Management Authority on whether or not the purposes of the import are 
detrimental to the survival of the species involved; 

c) in the case of a proposed import of a live specimen of a species listed in 
Appendix I, advise the Management Authority whether or not it is satisfied that the 
proposed recipient of the specimen is suitably equipped to house and care for it; 

d) monitor the export permits granted for specimens of species listed in Appendix II, 
as well as the actual exports of such specimens, and advise the Management 
Authority of suitable measures to be taken to limit the issue of export permits when 
the population status of a species so requires; 

e) advise the Management Authority on the disposal of confiscated or forfeited 
specimens; 

f)advise the Management Authority on any matter the Scientific Authority considers 
relevant in the sphere of species protection; 

173 

I I 



TRAFFIC Report to the European Commission 

g) perform any tasks foreseen in the Resolutions of the Conference of the Parties to 
CITES. 

10. (1) Option A: The [name of the agency] is designated as the agency with 
authorization to enforce this Act. 

Option B: The Minister shall by order designate the agency authorized to enforce this 
act. 

Note: More than one Enforcement Agency may be designated, in which case a lead 
Enforcement Agency should be identified. The functions and powers of the 
Enforcement Agencies are stipulated in the Part regarding Infractions and Penalties. 

(2) It shall be the duty of all public authorities to co-operate fully with the Management 
Authority in enforcing the provisions of this Act. 

PART4 
Conditions for international trade 

As far as possible, the Management Authority and enforcement authorities shall ensure 
that specimens of CITES-listed species pass through any formalities required for trade 
with a minimum of delay. To facilitate such passage, the Management Authority may 
designate ports of entry and ports of exit at which specimens must be presented for 
clearance. 

The Management Authority shall ensure that all living specimens, during any period of 
transit, holding or shipment, are properly cared for so as to minimize the risk of injury, 
dam~ge to health or cruel treatment. 

Export 

11. The export of any specimen of species included in Appendices I and II requires the 
prior grant and presentation of an export permit. • 

The export of any specimen of species included in Appendix Ill requires the prior grant 
and presentation of an export permit, if [name of country or dependent territory} listed 
the species in Appendix 111, or a certificate of origin. 

An export permit shall only be granted if the following conditions are met 

(a) the Management Authority must be satisfied that the specimen concerned has 
been legally acquired; 

(b) the Management Authority is satisfied that any living specimen will be prepared 
and shipped in accordance with the most recent edition of the Live Animals 
Regulations of the International Air Transport Association, regardless of the mode of 
transport, so as to minimize the risk of injury, damage to health or cruel treatment; 

(c) in the case of a specimen of a species listed in Appendices I and II, the Scientific 
Authority has made a non-detriment finding and advlsed the Management Authority 
accordingly. 
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Note: Non-detriment findings should generally be made on a shipment-by-shipment 
basis, unless the Scientific Authority has set an annual export quota for a particular 
species which is based on a broader non-detriment finding. • 

(d) in the case of specimens of species listed in Appendix I, an import permit has 
been granted by the competent authority of the country of destination 

Import 

12. The import of any specimen of species included in Appendix I requires the prior 
grant and presentation of an import permit and either an export permit or a re-export 
certificate. 

An import permit should only be granted if the following conditions are met: 

(a) the Scientific Authority has advised that the import will be for purposes which are 
not detrimental to the survival of the species and is satisfied that the proposed 
recipient of a living specimen is suitably equipped to house and care for it; 

(b) the Management Authority is satisfied that the specimen concerned is not to be 
used primarily for commercial purposes; 

(c) the import of any specimen of species included in Appendix II requires the prior 
presentation of either an export permit or a re-export certificate. 

(d) the import of any specimen of species included in Appendix Ill requires the prior 
presentation of a certificate of origin or an export permit, where the import is from a 
State which has included the species in Appendix 111 or a certificate granted by the 
State of re-export that the specimen was processed or is being re-exported to. 

Re-export 

13. The re-export of any specimen of species included in Appendices I and II requires 
the prior grant and presentation of a re-export certificate. 

A re-export certificate shall only be granted when the following conditions are met: 

(a) the Management Authority is satisfied that any specimen to be re-exported was 
imported in accordance with the provisions of this Act and of CITES; 

(b) the Management Authority is satisfied that any living specimen will be prepared 
and shipped in conformity with the most recent edition of the Live Animals 
Regulations of the International Air Transport Association, regardless of the mode of 
transport, so as to minimize the risk of injury, damage to health or cruel treatment; 

(c) in the case of any living specimen of species listed in Appendix I, the 
Management Authority is satisfied that an import permit has been granted 

Introduction from the sea 

14. The introduction from the sea of a specimen of a species included in Appendices I 
and II requires the prior grant and presentation of a certificate of introduction from the 
sea. 
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A certificate of introduction from the sea shall only be granted when the following 
conditions have been met: 

(a) the Scientific Authority advises that the introduction of any specimen will not be 
detrimental to the survival of the species; 

· (b} the Management Authority is satisfied that any specimen of a species listed in 
Appendix I is not to be used for primarily commercial purposes and that the 
proposed recipient of any living specimen is suitably equipped to house and care for 
it; 

c} the Management Authority is satisfied that any living specimen of a species listed 
in Appendix II will be so handled as to minimize the risk of injury, damage to health 
or cruel treatment. 

Permits and certificates 

15. To be valid, all permits and certificates must be in a form prescribed by the 
Management Authority and which is in conformity with the provisions of CITES and 
Resolutions of the Conference of the Parties to CITES. A sample permit/certificate 
format is attached as Schedule 4. 

(a) Export permits and re-export certificates are valid for a period of six months from 
their date of issue. 

(b) Import permits for specimens of species included in Appendix I are valid for a 
period of twelve months from their date of issue. 

(c) A separate permit or certificate is required for each consignment of specimens. 

(d) The Management Authority shall cancel and retain used export permits and re­
export certificates issued by authorities of foreign States and any corresponding import 
permits. 

(e) Permits and certificates may not be transferred to a person other than the one 
named on the document. 

wt 

(f) The Management Authority may require applicants for permits or certificates to 
provide any additional information that it may need to decide whether to issue a permit 
or certificate. 

'.,l,f.· (g) The Management Authority may, at its discretion, grant or refuse to grant a permit 
:., or certificate, or grant a permit or certificate subject to certain conditions. 
l/ 

\f 
I!_;: 

·~--

\i· 
\i 
.!t' 

(h) The Management Authority may at any time revoke or modify any permit or 
certificate it has issued if it deems it necessary to do so, and shall do so when the 
permit or certificate has been issued as the result of false or misleading statements by 
the applicant. 

,,Wt 

!~· (i) Only valid export permits, re-export certificates and certificates of origin from 
i;_ ~xporting countries shall be accepted to authorize the import of specimens of species 
t included in Appendices I, II and Ill. 

I; 
!'.i 
,,j. 
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16. (1) A permit or a certificate issued in violation of the law of a foreign country or in 
violation of the Convention or contrary to the Resolutions of the Conference of the 
Parties to CITES shall be considered invalid. 

(2) If any condition attached to a permit or certificate has not been complied with, 
it shall be considered as invalid. 

PARTS 
Registration and Marking 

17. (1) All persons wishing to trade in specimens of any species listed in Appendix I 
must be registered with the Management Authority. [Countries should register traders • 
in specimens of species listed in Appendix II and Ill if it is recommended under a 
Resolution (e.g. sturgeon specimens). Otherwise, countries may choose whether to 
require such registration.] 

Note: If deemed necessary, legislation may also require the registration of traders and 
production operations dealing in specimens of Appendix II and Ill listed species. The 
potential administrative burden of such registration, however, should be carefully. 
considered. 

(2) All persons wishing to produce captive-bred animals and artificially propagated 
plants for commercial trade purposes of any species listed in Appendix I must be 
registered with the Management Authority. [Countries should require the registration of 
producers of species listed in Appendices II and Ill if it is recommended under a 
Resolution. Otherwise, countries may choose whether to require such registration.] 

(3) All persons registered with the Management Authority for captive breeding of 
animals or artificial propagation of plants must keep records of their stocks and of any 
transactions. The Management Authority may inspect the premises and records of 
persons registered with the Management Authority at any time. 

[addressed in enforcement section] 

18. (1) The Minister shall determine by Order: 

a. the Appendix II or Ill-listed species that are subject to special registration [e.g. 
sturgeon] 

a. the format of the application for registration foreseen in section 17; 
b. the conditions that shall be met in order to be registered; 
c. the format and contents of the registers that contain the records foreseen in 
section 17. 

(2) If the conditions for registration are not complied with, the registration must be 
withdrawn. 

(3) Specimens of animal species listed in Appendix I that ,have been bred in captivity 
may not be traded unless they originate from a breeding operation registered by the 
Management Authority, and have been individually and permanently marked in a 
manner so as to render alteration or modification by unauthorized persons as difficult 
as possible. The conditions for registration are determined by the Management 
Authority. 
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[Additional text on marking (e.g. crocodile tagging and universal sturgeon label) should 
be added here.] 

Note: Registration may be required for the possession, trade, production and/or 
processing of species that are commercially valuable and subject to illegal trade (e.g. 
ivory, caviar and other sturgeon products, queen conch, etc.) Management plans may 
also be required. Some countries require the possession of all specimens of Appendix 
/-listed species, or all pre-Convention specimens, to be registered. 

PART6 
Exemptions and Special Procedures 

l 19. (1) Transit and transhipment. Where a specimen is in transit or transshipment 
f through (name of the country), no additional CITES permits and certificates shall be 
1~' required. In all cases, the transit or transshipment must be in accordance with the 
~ conditions of transport lay down in this act and the custom laws of (name of the 
~ country). Enforcement authorities shall have the power to inspect a specimen in 
~

1:transit or transhipment to ensure that it is accompanied by the appropriate CITES 
:r,documents and to seize such a specimen if that is not the case. 
,, 
·.'. 

~1(2) Pre-Convention. Where the Management Authority is satisfied that a specimen of 
11,a CITES-listed species was acquired before the provisions of the Convention 
·f:became applicable to that species, it shall issue a pre-Convention certificate upon 
}~request. No other CITES document is required to trade in the specimen. 
n~ 
~;(3) Personal and household effects. Provisions foreseen in Part 4 shall not apply to 
~dead specimens, parts and derivatives of species listed in Schedules 1 to 2 which 
(tare personal or household effects being introduced into the (name of the country), or 
qexported or re-exported therefrom, in compliance with rules specified by· the 
·1Management Authority in accordance with the text of the Convention and the 
i_Resolutions of the Conference of the Parties. [need to align this with Resolution Conf. 
) 3.7 and to explain some more about tourist specimens, hunting trophies and 
~~ersonal pets.] 
t. 
y,(4) Specimens born and bred in captivity or artificially propagated. Specimens of 
S,species listed in schedule 1 that have been born and bred in captivity or artificially 
f;Propagated shall be treated in accordance with the provisions applicable to 
f~pecimens of species listed in Schedule 2. [need to mention ranching and other 
,production systems] 
:},. 

q5) Scientific exchange. The documents referred in Part 4 of this act, shall not be 
J.~~uired in the case of non-commercial loans, donations and exchanges between 
i~crentific institutions, registered by the Management Authority, of herbarium 
~~Pecimens, other preserved or dried or embedded museum specimens, and live 
fplant material which carry a label issued or approved by the Management Authority. 
fr? iii, 
:~?) Travelling exhibitions. The Management Authority may waive the requirement of 
~n import or export permit or re-export certificate and allow the movement of 
'~Pecimens which form part of a traveling zoo, circus, menagerie, plant exhibition or 
other traveling exhibition, provided that the exporter or importer registers full details 
,g_! such specimens with the Management Authority, the specimens are covered by a 
-~re-Convention certificate or a certificate showing that they were bred in captivity or 
;i;;rtificially propagated and the Management Authority is satisfied that any living 
,pecimen will be so transported and cared for as to minimize the risk of injury, 
},~:_: 
',',: 
·\,j 
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Jbamage to health or cruel treatment. [check this against Resolution Conf. 12.3 {Rev. 
lcoP13)] 
1·-· 
i 

~f~ote: Countries may provide for simplified procedures to issue permits and certificates 
/~pursuant to Part XII of Resolution Conf. 12.3 (Rev. CoP13) and Annex 4. There are 
fiatso more flexible procedures for trading coral and timber and certain plants covered 
ir'!by a phytosanitary certificate. 
l
#·1 
re· :r· 

~!~--
r.!( PART7 f, 

;J~i Offences and Penalties ,. . 

;;; ·rhe offences below do not contain any intent requirement, but this may need further 
§:,' consideration in some jurisdictions if criminal penalties are involved. In general, such 
1h: offences can result in administrative, civil or criminal liability and punishment. 'Person' , .. t could be defined somewhere in the Act to include both natural and legal persons.] 

,f.,, 
{f.? 

~/20. (1) It is an offence under this Act to import, export, re-export, or introduce from the 
{;r sea, or attempt to import, export, re-export or introduce from the sea, any specimen of 
:1:,,. a species listed in the Schedules without a valid permit or certificate. 

Note: This should cover circumstances involving a forged or invalid document or one 
that has been modified by anyone other than the Management Authority. Separate 
offencescou/d be provided for misuse of a document or failure to comply with the 
conditions of a permit or certificate. There could also be offences for shipments in 
violation of IA TA Jive animal regulations. 

(2) A person who is found guilty of the offence under subsection (1) above shall be 
liable on summary conviction to a fine not exceeding [a multiple of the value of the 
specimens or a monthly· or daily salary level] and ta imprisonment for a term not 
exceeding.five years? ... months (years). 

21. (1) It is an offence under this Act for any person to have in his or her possession or 
under his or her control, or to offer or expose for sale or display to the public, any 
specimen of a species listed in the Appendices which was not legally acquired. 

(2) A person who without reasonable excuse fails ta comply with the requirements of 
subsection ( 1) shall be guilty of an offence and shall be liable on summary conviction 
to a fine not exceeding .... and to imprisonment for a term not exceeding .... months 
(years). 

22. {1) It is an offence under this Act to make or attempt to make either oral or written 
false or misleading statements in, or in connection with, an application for a permit or 
certificate or registration. [Note: There may also be a general criminal offence for false 
statement. Additional general crimes that could be considered in prosecution include 
fraud, conspiracy, smuggling, money laundering and racketeering or organized crime,] 

(2) A person who is found guilty of an offence under subsection (1) above shall be 
liable on summary conviction to a fine not exceeding .... and to imprisonment for a term 
not exceeding .... months {years). 

23. (1) It is an offence under this Act to obstruct or otherwise hinder an Officer in the 
performance of his or her duties. 
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,:) A person who is found guilty of the offence under subsection (1) above shall be 
•''ble on summary conviction to a fine not exceeding .... and to imprisonment for a term 
'cit exceeding .... months (years). 
\' 
~!· 

;\is an offence under this Act for an enforcement officer to accept any unauthorized 
11 rsonal payment or other form of personal compensation in order to see to the 
'rtherance of any provisions under this Act.] 
I 
l (1) It is an offence under this Act for any unauthorised person to alter, deface or 
'~' se a mark used by the Management Authority to individually and permanently 
entify specimens. 
it 
r.:i.' 

~J° A person who is found guilty of the offence under subsection (1) above shall be 
'ble on summary conviction to a fine not exceeding .... and to imprisonment for a term 
&exceeding .... months (years). 
~-. 
·P 
. The maximum fine and duration of imprisonment are doubled in the case of offence 

~olving species included in Appendix I . 

~t The maximum fine and duration of imprisonment are doubled for subsequent 
"ences specified in sections 24,25,26,27,28 
r,.,._ 
'ff~ f (1) Where an offence under this Act which has been committed by a body 
'!l)orate is proved to have been committed with the consent or connivance of, or to 
~.attributable to any neglect on the part of, a director, manager, secretary or other 
iniilar officer of the body corporate, or any person who was purporting to act in any 
R:h capacity, he, as well as the body corporate, shall be guilty of that offence and 
'ii~n be liable to be proceeded against and punished accordingly. [fine levels for 
fporate offenders should generally be higher] r 
~'iln this section "director'', in relation to a body corporate established by or under any 
... ~' 
,~ctment for the purpose of carrying on under public ownership any industry or part of 
~jindustry or undertaking, being a body corporate whose affairs are managed by its 
:mbers, means a member of that body corporate. 

~1J_ 

,fA person convicted of an offence under this Act, or any regulations promulgated 
~~.er this Act, for which no penalty is expressly provided is liable to a fine not 
~qeeding $ __ or to imprisonment for a term not exceeding __ months. 
f" 
rExpenses incurred as a result of seizure, including custody costs, the costs of 
rD:sporting and disposing of specimens or of maintaining live animals and plants 
J.ng the time of seizure shall be recoverable from the offender if known. 
·t~t 
·~\} 
J~ddition to any other penalty imposed, a court may require compensation from a 
jyicted offender or bar a convicted offender from possessing certain species or 
ii_ng in or producing such species for a certain period of time.] 
.,r-
frovision could be added on calculating the value of certain species or the amount 
Jrvironmental harm done.] 

~l 
'f?.' 

forcement Powers ,_ 

,.~:-

4~-- section should provide for entry, evidence collection, interview/interrogation, 
-i·~h, sampling, seizure, arrest and confiscation - generally in that order.] • 
iJ'e,• 
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30. (1) If an Officer is satisfied that there is reasonable evidence of an offence, he or 
she may detain the person suspected and seize any items related to the suspected 
offence. 

(2) An Officer may: 

{a) Seize anything which he or she reasonably suspects is the object of or evidence 
of an offence. 
(b) Enter premises or a vehicle he or she reasonably suspects detain a specimen in 
violation of the provisions of this Act [includes seaports, airports and free ports -
should be possible at any time and not just during daylight hours]; 
(c) Examine what he reasonably suspects to be a specimen transported, acquired 
or traded in violation of the provisions of this Act; 

{d) Examine any records held apparently relating to specimens referred to in 
paragraphs (a) 

and (b) of this subsection. 
(e) Take photos or samples 

31. (1) In all cases, the specimens that are the subject of an offence shall be 
confiscated. [Note: Some countries provide for administrative as well as judicial 
confiscation. Not all countries allow mandatory confiscation. Some countries provide a 
process under which an individual may seek the return of a specimen or item.] 

(2) When a person is convicted of an offence against this Act, any cage, container, 
boat, aeroplane, vehicle, or other article and equipment in respect of or by means of 
which the offence was committed is forfeited to the State. Such forfeiture may be in 
addition to any other penalty to which such contravention applies. 

(3) If a person prosecuted for an offence is acquitted, the court may nonetheless order 
the specimens concerned to be confiscated. 

32. The specimens confiscated according to the provisions of this Act, remain the 
property of the Management Authority, which in consultation with the Scientific 
Authority, will decide upon their final disposal. 

[Note: The term 'seizure' generally refers to the temporary taking of a specimen by a 
law enforcement officer whereas the terms 'confiscation' and 'forfeiture' generally reger 
to the permanent taking of a specimen pursuant to a court order.) 

Disposal of confiscated specimens 

[This section needs elaboration. Rescue centers could be mentioned here.] 

PARTS 
Incentives and Financial Provisions 

33. (1) Any expenses incurred by any Government department in connection with this 
Act shall be defrayed out of money provided by Parliament. 

(2) There shall be paid out of money provided by Parliament any increase attributable 
to this Act in the sums so payable under any other Act. 
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34. The Management Authority may charge a fee, at a rate set by the Government, for 
the processing of applications for permits and certificates and for the issue of permits 
and certificates. 

§V. 

t 

35. The Minister shall establish a special fund to be used only for the conserv;:1tion of 
wildlife and the implementation and enforcement of CITES and of this Act, including 
the establishment and management of Rescue Centres referred to in section 8 (e). Any 
fee charged under Part 4, as well as any voluntary ·contribution by individuals or 
organizations, shall be paid to the fund. 

t 
iw· 

' MITT9 f, General 

ii 36. Nothing in the present Act shall restrict the provisions of any other Act. [but its I effect on other legislation (e.g. amendment or repeal) should be indicated.] ' • ); 37. (1 )This Act is applicable within the claimed jurisdiction of the courts of (name of the 
-rr country) 
,jn, 

,;;r 
J: (2) Anyone may take appropriate action in the courts to enforce the provisions of this 
r& Act. [is this a citizen suit provision?] . . 
~.I" 
""i: 
Ji, 38. The Minister may by Statutory Instrument make additional orders or regulations to 
'tJ{. provide for improved application of the provisions of this Act. . 
tr.'· rt11 

~~;;,·· 
-t~ ·. 
!Ff.. 

Jr. SCHEDULE 1 I . 
i~;Schedule 1 shall list all animal and plant species listed in Appendix I of CITES. 

l~f· SCHEDULE2 it 
i.1{ 

{\schedule 2 shall list all animal and plant species listed in Appendix II of CITES. 
~1 
jf.-:, 

tt~f SCHEDULE 3 
·~~·,· 

itSchedule 3 shall list all animal and plant species listed in Appendix Ill of CITES. 
ft«: 
•{\ 

1( 
~;· 

i~ample permit format and instructions I; 
r,,. 

SCHEDULE 4 

SCHEDULE 5 
'ii'ri-.f ee schedule for permits/certificates, registration and other administrative tasks 

t!t • 
~!f..;­
~11!$J 
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