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(i) 

PREFAC~. 

,, 

On the.whole students ·of South Afripan history 
, 

have neglected to study our Constitutional development, 

and studie& on South African Constitutional Law are few 

and far between. It seems that the South African student 

has a greater liking for the more controversial subject . . 
of political history, while studies on.the economic and 

social aspects of our develop~ent are not wanting .. 

In preparing this -essay on ''Responsible Government" 

I acutely felt the lack of adequate and reliable secondary• 

authorities on South African Constitutional History and 

Law. !nevi tably I had to • fall back upon the hfographies 
" ' 

of the statesmen of th~ early 1870 8• Here again I was 
• 

disappointed. Most of_ the biograp~ies were~ parte 
• 
accounts. A laudable exception I fti.Dd in Walker's 

"Life of Lord de Villiers". 

Mention, however, must be made of Mr. Kilpin's 

work on the early Parliamentary l:i.fe at the Cape .. 

Historians usually_ -pour vials of profess1.onal wratq on 

"popular works". Now it is true that both "The Romance· 
; 

of a .Colonial Parliament and "The Old Cape House't con­

. tain\ ·much. gossipy mater:i,al. Nevertheless, they both 

contain valuable material and views, not found. even in 

.the most "professional works"·• The "Ahnexuresn to both 

these little books are invaluable to the student of 

Colonial Constitutional History. 

Primary Sources exist in abundance·. I was, however, 

great~y disappointed at the despatches of both the Governor 

and the. Secretary of State for the Colonies, contained in 

the "Government House Records". (to be found in the Govern-· 
. 

ment Archives, Cape Town) inasmuch as they do not contain 

useful references to the working of' the Colonial Constitution • 

• 



(ii) 
• 

. The "Merriman Papers·" I found very interesting, though 

not so enlightening as I had hoped. I am deeply indebted 

t·o Mr. D. Varley, Librarian of the South African Public 

Library, Cape Town, for placing my request to read through 

such letters touclj.ing the working of the Constitution before 

the Board of Trustees of the Merriman Collection, and obtain­

ing their permission to do so. 

·The Cape Parliamentary Papers are to be found 

printed in the Annexures to the Votes and Proceedings of 

the House of Assembly and Legislative Council. Several 

of these sets are to be found in Cape Town. The Librarian 

of the Parliamentary Library kindly gave me permission 

to use the set stowed aw_ay in the basement of that Library. 

The Imperial Parliamentary Papers are to be found 

in the "Blue Books" relating to South African affairs. 

Here,· again, several complete sets exist. The set most 

·easily ~ccessible to the public is to be found in the 

Government· Archives. 

As to the debates in Parliament. As a.tbofficial 

Hansard of these early years is lacking, I had to turn to 

newspaper reports. The most satisfactory reports I found 

in the Cape Argus . 

Recently, a very. valuable source of information 

has come to light in England.in the shape of Governor 

Barkly's private letters. (see, in this conn~~ion, the 

Johannesburg "St.ar", 12/8/4 3) The prevailing circumstances 

however, will prevent the South African s'tudent to see these 

letters for some time to come. 

In writing this essay I have assumed two things, 

e.g. that the reader is aware of the existence of freedom 

of speech in Parliament, granted by Act No. 1 of 1854, and . ' 
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secondly, that the only language recognised by the 

Constitution was English. 

Furthermore, this essay is concerned only with 

the most salient features of the working of Responsible 

Government into which I have entered. in some detail • .. . 
I am greatly indebted to,and take this oppor-

tunity of thanking, Messrs. Rooseboom and Louw of the 

House of Assembly, for tackling the unenviable task of 

typing the essay and thereafter proof-reading it for 

mistakes, grammatical and otherwise, in the typescript. 

I have made.use of certain abbreviations of which 

an explanatory list is 

Abbreviation 

A I - 77 

Explanation. 

Paper printed by Order of the House 
of Assembly in 1877. 

C 3 - 74 Paper printed by Order of the Legis­
lative Council in 1874. 

G 44 - 76 

G.H. 1/21 

181 
[c - 459] 

V & P, 1873, 

) 
) 

M~nutes, 187~ 

M.P. No. 53 of 1874 

C.A. 10/5/76 

C.H.B.E. Vol.8. 

Paper printed by Order of the 
Government in 1876. 

. Twenty-first folio of the lst·series 
of Government House records. 

Imperial Blue books .. • 
• 

Votes and Proceedings of the House 
of Assembly, l.873~ 

Votes and Proceedings of the Legis­
lative Council, 1875 • . 

Merriman Paper, No. 53 in 1874. 

Cape Argus: 10th May, 1876 . 
. 

Cambridge History of the British 
Empire. Vol. 8. 

•• 



{iv) 

Abbreviation. Explanation. 

Cunynghame: My Command:. Sir A.T. Cunynghame: My Command 
in South Africa, 1874-1878. 

de Kiewiet! Imperial C.W. de Kiewiet; The Imperial 
Factor: Factor in South Africa. 

de Kock: Confederation~ W.J. de Kock: Federation and 
.Confederation in South Africa, 
1870-1880, with special re fe:rence 
to the Cape Colony. 

Eybers: Select Documents. G.W. Eybers: Select Constitution­
al Documents illustrating S.A. 
History,1795~1910. 

Hardinge:. Life of ·-.. ;Sir A.H. Hardinge: Howard Henry 
Carnarvon. Molyneux Herbert,, Fourth Earl 

of Carnarvon. 

Hofmeyr: Life, of Hofmeyr. J".H. Hofmeyr &. F.W. Reitz: The 
Life of Jan Hendrik Hofmeyr. 

Kilpin: Romance. 

Laurence: Life of 
Merriman. 

Martineau: Life of Frere. 

Molteno': , . Life of 
Molteno. 

Theel: Bisto:ry. 

Walker: History. 

Walker: de Villiers. 

Wilmot: History.) 
Wilmot: • ) 

Wilmot: Life of Southey .. 
• .. Cl • 

The Romance of a Colonial 
Parliament. 

Sir P.M. Laurence: The Life of 
John 4avier Merriman. 

J. Martineau: The Life and 
Correspondence of Sir Bartle 
Frere. 

P.A. Molteno: The Life and Times 
of Sir John Charles Molteno. 

G.M. Theel: History of South 
Africa, 1873-).878. · 

E.A. Walker: A History of South 
Africa. 

E.A. ·Walker: The Life and Times 
of Lord de Villiers. 

Count A. Wil~ot: The History of 
our Own Times in South Africa, 
Vol. I. 

Count A.· Wilmot:. The Life and 
Times of Sir Richard Southey. 
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• CHAPTER · ONE. 

THE CONSTITUTION. 

The Constitution of the Ca~e Colony belongs to 

the category of nwritten constitutions". Severe .. l drafts 
• 

were made locally before it finally sailed to England for 

ratification end consent l), and, on its retnrn to it~, 

Motherland, cam~ into operation on the 1st J11ly, 1854. 2) 

This Constitutioll., with such subseq,1.ent _amendments as 1 t 

became necessary to pass from time to time, served the 

Cape Colony until it was incorporated in the Union in 1910. 

The most di~tinctive features of this Constitution 

are the following:-

I. 

A nominated Executive, consisting of a Colonial 

Secretary, e.n Attorney-General, a Treasurer e.nd an Auditor. 

They could sit in either House, take part in discussions, 

~ubject to the Standing Ru.lies and Orders of the Houses, but 

ooul.d not vote 3). The first Parliament interpreted this 

section to include "eligibility to serve on Select Commit-
• 

tees, and the right to move or second motions•1.·4). Being 

nominated, the Ex~cutive was res~onsible to the Crown and 

not to Parliament. 

II .. 

A Council, consisti~g of 15 members 5), subsequently 

increased to 21 6) elect~d, 7 members for the Eastern 

Districts, and 8 for the. Western Districts 7 ), directly ~Y 

the adult·meJ.e population of the ColoDY possessing the 

~

lj C.H.B.E., Vol. 8, pp.368~376. • 
For Constitution see Eybers:· Select Docmnents, pp.45-55 .. 
Constitution Ordinance, Section 79. 

4) C.H.B.E., Vol. 8, p.377. 
5
6

) Constitution Ordinance, Section 2. 
) Act No •. 3 of 1865. 

7) Constitution Ordinance, Section 4 • 



franchise. The cumulative vote was allowed for elections8). 

The Chief Justice was to preside over its deliberations 9), 

• with a casting vote in case of equality of votes.10) Five 

members formed a quorum and all matteTs were to be decided 

by a majority of votes 11). It was also provided that the 

Chief Justice could, from time to time, take part in the 

discussio~s 12). 

8) 
9) 

10) 
11) 
12) 
13) 

14) 
15) 
16) 
IL?) 
18) 

What has struck the eye of all historians is the 

wide powers given to the CounciL in matters financial 13). 

nin view of its elective character, the Council was given 
the power of amending as well as rejecting money Billstll~ 

It was the only Colonial Upper House to have the right of 

increasing as well as rejecting money Bills 15). 

Prospective Legislative Councillors had to be at 

least.30 years old., not subject to any legal incapacity to 

be registered as a voter, and to possess unencumbered 

immovable property to the value of £2, ooo, or, vii th movables, 

to the value of £4,000, over and above all debts 16). Each 

.member had, before being allowed to take his seat, to declare 

that he was qualified under this clause to sit in the 

Council 17). Members held seats for ten years, but after 

the first five years 8 members, 4 for eac~ district, were 

to vacate their seats, and fresh elections held, those 4 

members elected by the fewest votes in their Divisions. so 

to vacate ~heir seats. After such elections they would 

hold their seats for 10 years, the remaining 7 members of 

the original Council vacating their seats after the· 

expiration of 10 years from the date o:t· the o.riginal 

election 18). 

C.H.B.E., Vol.8, p.376. 
Constitution Ordinance: 
Ibid.: Sec~.3; 
Ibid. 
Ibia: sec~.2. 
C.H.B.E., Vol.8, p.377; 

.Parliament p.85. 
C:H-~.E-~_voi~a, p.377. 
K1lp1n: ~- Cit. p.85. 
Constitution Ordinance: 
Ibid: Sect. 64. 
Ibid: Sect. 5. 

Sect.2. 

Kilpin~ "Romance of a Colonial 

Sect. 33. 



The main criticisms that can be levelled at the 

constitution of the council, in the light of subsequent 

events, are the following:-

(1) The wide powers given to the Council in matters. 

fint,noia,1 soon proved to be anomalou.s. Clashes on money 

bills occurred rather too frequently, .and, as no deadlock 

provisions were embodied in the Constitution,
4 

such clashes 

could only be brought to a successful termination by one 

of the tw~ Houses giving we:,. The only other way open was 

to dissolve Parliament, and to fight the election on the 

issue upon which the deadlock had taken place. Molteno 

had recourse to this method when the Council set the 

"Seven Circles Bill'' aside es a breach of privilege of tha,t ...---

House 19). This was clearly unsatisfactory. The wide 

powers on financial matters should have been curtailed, and 

a satisfactory method of terminating deadlocks found. 

(2) The official recognition given to the division 

between East and West tended to keep alive and aggravate 

the agitation for separation 20). Molteno, realising this, 

succeeded in obliterating it by the '?even Circles Act 21) 
• 

Nevertheless, great hsrm was done by this official recogni­

tion. 

(3) No provisions were made to fill vacancies during 

the non-existence of Parliament~ After the Council elections• 
. 

of 1874 had been completed, and before Parliament met, M.r. 

Vintuent, elected member, died. On the 28th of May the 

Treasurer-General informed. the Hou.se of the vacancy, and 

moved that the Governor be informed. :Mr.- De-Smidt wanted 

to know why the v.acancy :be.d :aot beer, had not been reported 

earlier. The Treasurer-General explained and stated that 

provision would be made for the.future 22 ). This was done 

19) De Kock: Uonfederation, p.84; G.H. 31/12. Barkly to 
Kimberley, 2-7-73 • 

20) C~H~B.E. 1 Vol. 8, p.376. 
21) Act 18 of 1874. 
22) lv.linutes: 1874, p.7. 
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by ~ection 9 of the ~even Oircles Bill 23). 

III. 

There was to be a House of Assembly consisting 

of 46 members 24), su~sequently increased to 66 25). 

wi t.h the ,passing of th~ ."Wodehouse Representa.tion Act,~ 26 ), 

the total number came to 68. 

The Colony was divided into electoral districts, 

22 in number. Twenty-one of these districts returned 2 

members each, Ce;pe Town, returning 4 2'7). Cumulative voting 

wa.s allowed only in the divisj_on of Cape Town 28).. The 

Assembly we,s to elect one of their own mem.bers as Speaker -to preside over their deliberations 29), who had no vote -except i11 case of an equality of votes 30). Prospective 

members had to be registered voters, but aliens who had 

obtaJ.ned tta a.eed of burghership 1t, i.e. had been registered 

as voters, could. not be elected 31) . 
' Aliens were likewise 

excluded. from membership of the Council 32). If a member 

of either Hot1.se failed to a,ttend du.ring one whole session 

without pennission, he forfeited his seat 33). Members 

of both Houses had to make an oath or affirmation, as 

provided for 34), and members could resign by addressing a 

letter to that .effect to the presiding member of the House 

in which they f3at 35). All disputed elections were to be 

decided by the Houses themselves in committee 36 ). The 

proBeduxe in such a case was to appoint a select committee 

to enquire and report 5'7). Voting was by word of mouth, 

no literacy test of any kind being required38J. 

23) Act 18 of 18'74. 
24) 0onst1tution Ordinance: ~ect. 6. 
25) Act 3 of 1865. 
26) Act 7 of 18'72. 
2'7) uonstitution Ordinance: ~ect. '7. 
28) Ibid: ~ect: 46. 
29) Ibid: ~ect. 63. 
30) Ibid: ~ect. 6. 
31) Ibid: ~ect. 4'7 •. 
32) Ibid: beet. 33. 
33) Ibid: Sect.,~ 
34) Ibid: Sections 61 and 62. 
35) Ibid: Sections 69 end '70. 
36) Ibid: Sections 6'7 e.nd 68. 
3'7) see for ir1...s ta.nee:·· s.c. U2-'72. Petition of. R.w .Murrey Jun 

V. & P. 1875, p.388 and A.4 - 74. 
38) U.H.B.~., Vol.8, p.3'76. 
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All money Bills had to be initiated in the Assembly, 

but only upon the rec0mmendation of the urown, and Bills 

which by law and custom ought to origine.te with the 

.Assembly, -,~not originate in the Council 39) • Thus 

the old custom that the King asks for supplies, and that 

the Uommons vote such supplies with the concurrence of 

the Lords was transplanted into the Colony. With the 

advent of Union, th:Ls custom was· again adopted, and is 

still in use to-day 40). 

The que.lifications for electors were low .. Every 

adult male person, a.British subject by birth or natura­

lization, of sound mind, Md who had not been "convicted 

of and s·entenced for treason, murder, rape, theft, perjury 

or forgery, 11:ri..less he shall have received a free pardonn41) 

and who had been in occupation of premises to the value of 

£25 sterling for a period of 12 months next before the day 

of registration, or who had been "really and bona .fide in 

receipt of salary or wages at and after the rate of not 

less than £50 by the year" for at least 12 months next 

before. the day of registration, • or in receipt of a ttsalary 

or wages at end after the rate of not less than £25 by 

the yee.:r, shall, in a.ddi tion to such sa.lary or wages, have 

been supplied with board and lodging" • :wa·s: entitled to be 

registered as voter s.nd to vot·e at elec.tions 42) .. eertain 

joint occupters were also entitled _to be :z:egistered 43) .. 

All.persons qualified to vote vouJ.d be elected to the 

Assembly, excepting bankrupts, office holders and natura­

lized aliens 44). 

The franchise amounted practically to' 'llniversal 

adult male suffrage. "The £25 franchise, based as it was 

39) ·uon::-,titution Ordinance . :_ Sections 80, 81 end 88 .. 
40) oee S.A.L.J., Vol.60: .Article. by R.Kilpin: "Parliament-

ary Procedure on Public Finance". 
41) Constitution Ordinance: Sect. 10. 
42) Ibid: ~ect. 8. 
43) Ibia: ~ect. 9. 
44). Ibid! Sect. 47. 
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upon the total· value of premises and land occupied in the 

smne constituency, ,was equivalent · to an annual rental 

value of 30s., with the effect that about 80 per cent. of 

the adult male population in the colony were entitled to 

registration" 45). ·These fe.irly liberal qualifications were 

tightened u.p in 1892 by the Franchise and Ballot Act, and, 

·in addition, a literacy test was imposed 46). 
' 

Now, as in ~ngland of that day, t~e basis. of re-
------

presentation was still territorial 47). Every enfranchised 

division returned 2 members for the Assembly, irrespective 

of po.pulation, while in the Council each of the 2 divisions 

returned their respective quota•o.f members without regard 

to popUlation. With the advent of Responsible Government 

in 1872 there were, a~ we have seen, 68 members in the 

Assembly 48) and 21 in the Council 49). In that year the 

total number of registered voters amounted to 39,558 50), 

of which 21,432 were registered in the western Division 

end 181126 in the Eastern Division. On population basis 

therefore, the l!last was slightly over-represented in the 

Oouncil, and. the West slightly under-represented. 

In the Assembly-, a:lso • - , the .l!le,st was over­

represented, being entitled, on population b'3,:sis, to only 

about 30 seats., The VV'est, again, we._s hopelessly under­

represented, being entitled, on popul.ation basis, to about 

38 see_ts. 

Again, if one looks et the several divisions of 
\ve:J< 

the colony, one finds that some divisions~ over-repre-

sented, while others ~under-repr~sented. Agai~ taking 

the 1872 Voters' Lists, we find that the largest division, 
' 

outside of Uape Town, was Port Elizabeth, with 2,915 

45) C.H.B.E., Vol. 8, p.376. • 
46) Act 9 of 1892, Sections 4 and 6. 
47) C.H.B.E.~ Vol.-8, p.376. 
48) Supra, pg 4. 
49) Supra, P• 1. 
50) Voters' Lists 19'72; end Annex:tU'e B. 
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registered voters.· On the other side of the scale we find 

the divisi.on of Victoria. East with only 365 registered 

voters and East London with only 329 registered voters. 

A member of' the Legislative Council, Mr. 9odlonton, 

drew attention to this state of affairs on the 12th June, 

1874 51). He moved for a commission, with power to take 

evidence and call ,for papers, to enquire into and report 

upon such aiterations as may be necessary to bring about 

a "more equ1 table a,djustment of those political rights e.nd 

privileges which, under Constitutional Government, are the 

common heri.tage of all classes of the community" 52). 
' In submitting the motion he hoped that it would not 

be looked upon as a party motion "but (as) a subject that 

concerns the welfare of the whole colony" 53). He regarded 

the alteration$ the Government were endeavouring to bring 

a.bout ir1 the Constitution as pa,tchwork, and not a.s a 

thorough-going reform. 

Molteno, sensing danger if this motion were passed, 

described it as "counter and • diametrica.lly contrary to that 

which the Government have proposed with reference to the 

amendment of the Uonstitution°. He did not believe ''in 

periodically taking the Uonstitution to pieces and re-

arranging it altogethern .. He regarded it as an effort to 

obstruct·the Government in their policy of re-constituting 

the Legislative Council on the "seven circles" principle 54). 

Codlonton protested, but in vain .. :His motion was negatived 

by 10 votes to 9 55 J. Vflthout apparently realising it, 

Molteno had let slip a golden opportunity of finally bringing 

the .l!iast@) its knees, for as has already been pointed out, 

the East was greatly over-represented. But the Seven Uircles 

51) Minutes, 1874: p.36. 
52) Ibid. 
53) C .A,. 16/ 6/74; Deb• .J:2/,S/~. 
54) Ibid. 
55) Minutes, 1874: p.36. 
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Bill was a main point in Molteno's programme, hence he st'liek 

, to it., Be that a,s 1 t may.· What is certain is the.t this 

system was unjust ~the bigger towns, end, subsequently, 

in the hey-de.y@ of the Bond, the over-represented coUJJ:try 

became the bulwark upon which the conservative Bond rested; 

to the exasperation of the "Progressives". 

IV. 

The story of the struggle for Responsbile Government 

has often been told, and it is unnecessary to recount it 

here. Tbe upshot of this struggle we,s that the Responsible 

Govermnent Bill pe,ssed both Hou.see of Parliament in 1872, 

was assented td by the Queen, and came into operation on 

the 1st December, 1872 56). The nArgu.s~ earmarked~, 

29th November as "a red-letter day in the history of the 

Colony" 57). 

He who reads the "Constitution Ordinance Amendment 

Act, No.l of 18~2n, the full style ana. titles of the 

Responsible Government Act, is struck by its shortness. 
s8) 

It consists of but ten sections and· a preamble; yet the 
1 

changes it brought about were momentous, 

Two new offices were created by the Act: the office 

of the Commissioner of Crown Lends and Public works, and 

the office of the Secretary for Native Affairs 59). The 

occupiers of these offices were to hold office during 

plea.sure end. perform such duties as would be a.ssigned "to 

them 60). 

The third section, however, is the most important. 

It provided that the persons enumerated who held offices 

of profit under the Crown, would be eligible for election to· 

the Council or the Assembly, provided they fulfilled the 

qualificatioDs as ~rescribed by law. The persons enumerated 
56) Government Ga.zett·e Extraordinary, 29/11/72 
57) ,cape Argus, 30/11/72. 
58) For .Act, see Eybers: Select Documents, :p:p.63-64. 
59) 0onstitution Ordinance Amendment Act No.l of 1872, 

Section l. 
ef) !bit::: dect. 2. 
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were those occupying the offices of Colonial Secretary, th~ 

Treasurer, the Attorney-General, the Commissioner of Crown 

Lands and Public Works and the Secretary for Native Affairs. 

Persons already members of either House could be appointed 

to such offices 61). 

Such office holders could sit in either House,·take 

part in the discussions, subject to-the rules and orders of 

the House, but could only vote in the House wherein they had 
. . 

their seat.62) Thi~ entailed the repeal of section 79 of the 

Constitution Ordinance, and it was duly d~~~th 63). 

The holders of the offices enumerated were entitled 

to salaries 64) but not to pensions 65). Provision was 

made for pensions for the holders of the offices above­

mentioned, who vacated them as a result of the passing of 

the :Rsponsible Government Bill 66}. 

Such then is the contents of this Act. It changed _.,..., . 

the whole poli, tical structure of the Executive Council. 

Whereas it had previou53ly been nominated by the Crown and 

responsible to it, it now ceased to be respon$ible to the 

Crown and became responsible to Parliament. Furthermore, 

the Governor would now have to invite such persons to hold 

office as would have 'the confidence of a majority of members 

in Parliament, and whose policy Parliament would be prepared 

to endorse. 

Furthermore, Responsible Government brought with it 

what is known as collective and individual responsibility. 

Each member of the Cabinet was individually responsible for 

the administration of his depa~tment, while the whole 

Cabinet was coll.actively responsible for the policy pursued 

by the Government. Also, the entire Cabinet was responsible 

61) 
62) 
63) 
64) 

65) 
66) 

Constitution Ordinance Amendment Act Uo.l 
Ibid: Sect. 4. 
Ibid: Sect. 5~ 
Salaries, as provided for in Sect.?:­

Col. Secretary £1,200 p.a.; The other 4 
Constitution Ordinance Amendment Act No.l 
Ibid: Sect. 6. 

of 1872 .. J 

'Section 3. 

each £1,000 p.a. 
of 1872, ,_.) 

;(Section 8. 
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for the policy pursued by any individual member of the 

Cabinet in the administration of his department. The 

recent tendency of Cabinets to agree to differ, as did 

Ramsay MacDonald's in 1932 67) and the Smuts Cabinet in 

1943 68), was unknown as yet to Parliamentary practice. 

Cabinet solidarity was the essence of Parliamentary govern­

ment .. 

T•o claim, however, that the Colony was now 

"mistress in her own housen, is greatly to exaggerate things~ 

It is clear that even as far as int~-mlal matters went, 

Mother Downing Street still. had the final say. Also, by 

virtue of the Colonial Laws Validity Act 69) the Imperial 

Parliament at Westminster could legislate for the Colony, 

such legislation overriding any local legislation that might 

be in conflict with it. Although ~his Act has been called 

11 the charter of Colonial legislative independence" 70), it 

must.be looked upon as merely definitive in scope, but 

definitive in a very elastic sense. The provisions of this 

A.qt which have a bearing upon Colonial Legislation are the 

. following : -

Section 2: 11An/Colonial law which is or shall be in 
any respect repugnant to the ·provisions of any Act of 
Parliament extending to the colony to which such law may 
relate, or repugnant to any order or regulation made under 
authority of such Act of Parliament, or having in the -
colony the force and effect of such Act, shall. be read 
subject to such Act, order, or regulation, and shall, to 
the extent of such repugnancy, but not otherwise, be and 
remain absolutely void and inoperative." 

Section 3: "No colonial law shall be or deemed to 
have been void or inoperative on the ground of repugnancy 
to the law of England, unless the same shall be rep6gna~t 
to the provisions of some such .Act 9f Parliament, order, 
or regulation as aforesaid.tt 

Section 4: "No colonial law, passed with the con­
currence of or assented to by the Governor of any colony, 
or to be hereafter so passed or assented to, shall be or 
be deemed to have been void or inoperative, by reason 
only of any instructions with reference to such law or 
the subject thereof which may have been given to such 
Governor by or on behalf of Her Majesty, by any instru­
ment other than the letters-patent or instrument autho-

67) See; W. r. Jennings: Cabinet Government, pp.219-22l. 
68) See: The Round Table, June 1943, pp.288-290. 
69) Colonial Laws Validity Act (1865): 28-29 Victoria c.63. 
70) A. v. Dicey: Law of the Constitution, 9th ed~,p.105. 
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rising such Governor to concur in passing or to assent 
to laws for the peace, order, and good government of 
such colony, even though such instructions may be re­
ferred to in such letters-patent or last-mentioned 
instrument." 71) . 

Section 5: "Every colonial legislature shall have, anc 
be deemed at all tim~to have had, full power within its 
jurisdiction to establish courts of judicature, and to 
abolish and reconstitute the same, and to alter the con­
stitution thereof, and to make provision for the admini­
stration of justice therein; and every representative 
legislature (i.e. a colonial legislature which has half 
its members elected by the inhabitants of the colony) 
shall, in respect to the colony under its jurisdiction, 
have,·and be deemed at all times to have had, full 
power to make laws respecting the constitution, powers, 
and procedure of such legislature; provided that such· 
laws shall have passe.d in 'Such manner and form as may 
from time to time be required by any Act of Parliament, 
letters-patent, order in council, or colonial law for 
the time being in force in the said colony" 72). 

The reason for quoting the above sections in e.xtenso 

is that, if they are not read alongside with a colonial 

constitution, the true na~ure and powers of the colony 

cannot be thoroughly understood, and the student of the 

constitution is then liable to draw falacious conclusions. 

Another good reason is that section 4 throws some light upon 

the anomalous position o)f the Governor of a Colony 73). 

Again, it forms part and parcel of Colonial Constitutional 

·1aw, and can therefore not be left out of consideration when 

studying the constitution of a ·colony. It has been the 

fate of this Law to be underrated by South African historians. 

v. 
Such then was the eonstitution of the Cape E:olony 

when the first Parliament under Responsible Government met 
/ 

on the 24th April, 1873. It will be noticed that the 

pos~tion of the Governor has not been discussed. But his 

position is of such importance that it necessitates a . 
separate chapter 74}. 

7l)·In certain cases the Governor had to reserve Acts for 
the signification of the King's Rleaswe. See in this 
respect: Instructions to Barkly, [C·73~No.39, and 
instructions to Frere A8-78, p.7. For discussion of 
instructions to Governor, infra Chapt. 2. 

72) Quote~ from.Dicey, _QR.cit. 
73) For· discussion of Governor's position, infra Chapt.2. 
74) Infra, Chapt. 2. 
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' 

•with this Constitution as instrument, the Molteno · 

Cabinet governed the country from the 1st December, 1872, 

until t~ey w~e dismissed by. Sir Bartle Frere on the 5th 

February, 1878. It is with the working of this Constitution 

that the following pages are. mainly concernE!d. There are· 

but a few Constitutional changes to record; indeed, colonial 

history under Responsible Gover~ment is singularly barren 

as far as Constitutional History proper is concerned. There 

was, however, 11 a good deal of P§l.rliamentary history" 75) . 

• 

79) Eybers: Select Documents: Introduction, P.•xxxix. 



CHAPTER TWO. 

THE GOVERNOR AND HIGH COMMISSIONER. 

I. 

"The posi~ion of a Governor of the Cape in 1875 
was additionally complicated because he was also Her 
Maj estyrs High Commissioner with duties that e.xtended 
beyond the herders of the Capa, and therefore strictly 
beyond the control of a responsible ministryV I) -

Even the position· of the Governor in all the Colonies of . 
the Empire was still anomalous, and the Governorl3 "unoerta:in 

po.sition between a responsible ministry and the Home 

Government had not yet been defined by an accepted body 

of prscedent, •• r••·•·"• 
2) 

This being the state of affairs, let us proceed 

to a discussion of the duties of the Governor assigned 

to him by the constitution and by instructions issued to 

him on his appointment, always, however, reading suoh 

duties alon€0) with the Colonial Laws Velidi ty Act. 

II. 

With the introduction of Responsible Government 

it became necessary to revoke the Commission. and Instruct­

ions issued to Governor Barkly in ·1s70, and to issue a 

new set of Instructions to suit the altered circumstances .3) 

Again, when Sir Bartle Frere sucocmed Berkly in 1877, new 

Letters Patent constituting the off"ice of Governor,. along­

side with a fresh batch of Instructions were issued. 4 ) 

It may be remarked here that no fresh Instructions were 

issued to the High Commissi.oner in 1872. And it is only 

in 1877 that a fresh Commission and Instructions again 

appear .. 5} 

1} . 
2}. 

3). 
4). 
5). 

De Kiewiet:. Imperial Factor, p.77. (italics mine). 
Ibid: For a d,iscussion of the position of the Governor­
General in Canada, see: Neuendorff: Studies in the 
evolution of Dominion Status:Part I, chapter 1-5. 
For _oopy, see [c-.732], No. 39 of 1872 and A.9-73 .. 
For copy, see A.8-78, p.1-9. 
A. 8-78, p.10-11. 



A. The Constitution Ordinance enjoined the Governor 

to summon both Houses of Parliament to sit and deliberate 
• 6) 

at the same time and place, such sessions of Parliament 

to be held at.least once a year .. ?) He was empowered to 

prorogue., by speech or proclamation, both Houses together, 

and, in the same way, dissolve, either both Houses together, 

or the Assembly alonel without dissolving the Council .. B) 
I 

It was only in 1897 that the Governor was empowered to 

dissolve the Council, without,at the same time, dissolving 

th~ House of Assembly. 91 

All Biils appropriating to the pub~ic service any 

sum of money from or out of Her Majesty's revenue within 

the Colony had first to be recommended to the House of 

~ssembly by the Governor. Also, no money could be issued 

from the Treasury excepting under the a.uthori ty of the 

•G;vernor. lO} The Governor could transmit drafts.of 

Bills to any of the two Houses for ·i,~itiation, but money 

Bills had to originate in the Assembly .. ll) The Governor,. 

however, shared-with the Council the privilege of amending 

money Bill's, end returning them to the Assembly. 12 ) 

Under responsible government_of course, such amendments 

could only be made on the advice of the Ministers. This 

again, it is :feasible to assume, would only occur if a 

flaw was detected in the Bill after it had passed both 

Houses. 

All Bills enacted by the Houses were to be sub­

mitted for Royal assent to the Governor. who was to declare 

according to his discretion, subject to th_e pro-visions of 

the. Constitution Ordinance and such i.nstructions issued to 

him, that he assented to, reserved for the signification 

6}. Constitution Ordinance: Sect .. 60. 
7 } . Ibid : Sect .. 7.7 ; • 
8). Ibid: Sect. 74. 
9} .. Legislativ:e Council Dissolution Act, No. 9 of 1897. 
10). Co~stitution Ordinance: Sect~ 80. 
ll). Ibid: Sections 81 & 88. 
12). Ibi~: Se~t. 88. • 



of Iler Majesty'·s pleasure, or refused to assent to such 

Bill. Before assenting to such Bill, however, he could 

make such arrendment s to the Bill n as he shall th ink need­

ful or expedient" and return it to 'the Houses for con­

currence. l3) Here again, it would be exercised, under 

Responsible Government, upon ministerial advice, upon the 

detection of a flaw. It would therefore be idle to say 

that it was a meaningless addendum. 

All Bills assented to by the Governor had to be 

transmitted as s•on as possible "to one of Her Maje sty's 

Principa.1 Secretaries of State". Such Bill could, 

however, be disallowed within two years after its receipt 

in England. Such disallowance the Governor had then to 

communicate to the two Houses. 14) 

Now the sections providing for the Royal assent 

must b6 read alongside with the Colonial Laws Validity Act. 

If a Bill passed by the Colonial Legislature ran counter 

to a statutory enactment of the Imperial Parliarr.ent extended 

to the Colony, such a Bill would be null am void to the 

extent that it ran counter to the Imperial enactment. l5} 

This, in fact, happened·· in the Cape Colony in 1874. The 

"Nata/criminals Act, No. 3 of 1874", providing for the 

imprisonment of the' Amahlubi chief Langalibalee and his 

son on Robben Island for offences committed in Natalr 

was repugnant to the Imperial ncolonial Prisoners Removal 

Act, 32 & 33 Victoria C. 10" read alongside with 28 & 29 

Victoria c. 63. 16 ) It does not reflect credibly_upon 

the law adviser of the Cape Government that he was unaware 

of the existence of such an Act at the time of the passing 

of the Natal Criminals Bill. 

13). 
14). 
15). 

16}. 

Ibid: Sect. 82. 
Ibid: Sect. 83. 

Colonial Laws Validity Act, 28 & 29 Victorio c. 63 
sect. 2. 

See Uys: In the era of Shepstone. p.94. N. 28 and 
(c .-1205] No. 50.Carnarvon to Pine 13/4/74. 



' If an Act so assented to was repugnant to the law 

of England, it would not be void or inoperative, provided, 

always, that· it was not repugnant to a statutory enactment 

extended to the Colony. l7) Again, -such law was not to 

be declared void or inoperative on the· ground simply of. 

instructions given to the Governor on behalf of Her Majesty, 

with reference to such a la, or to the subject-matter of 

such law. 18) 

Reference has already been made to the power 

of the Governor with reference to the assembling,prDrogation, 

and dissolution of Parlia.imnt •19 ) . Now these powers, 

also, would have to be exercised upon ministerial advice 

under the system of Responsible Government. 

In 1873, as we have already seen, the Legislative 

Council set the "Seven Circles Bill" aside as a breach 

of privilege of that House.20) Lacking any other means 

to overcome the Council's opposition, the Prime Minister 

advised a dissolution of both Houses simultaneously. 

The Governor acted' upon this advice; announced to Parlia­

ment in his prorogation speech that he would dissolve 

.both Houses, 21)and this was duly done by a proclamation 

of the 22nd of August. 22 ) The doctrine of ministerial 

responsibility entailed that the Governor aot·upon the 

advice of his Ministers. - Thus, also, the recommendation 

that he had to give to money Bills before they could be 

introduced into the. Assembly, would be given on the advice 

of his Ministers. 

17). 

18). 
19). 
20). 
21). 

22). 

Colonial Laws Validity Act, 28 & 2~ Victoria c. 61A, 
Sect. 3. 
Ibid: Sect. 4. 
Vide Supra,. p.1'-I, 

Vide Supra, p.3. 
See prorogation speech, 26/6/73 and GH 31/12. Barkly 
to Kimberley, 2nd July, 1873; Molteno: Life of I\/Iolteno: 
Vol.I, p. 219. · 

Govt. Gazette, 22/8/73. 



If the Governor refused to take the advice of 

his Ministers, they would be bound to resign, and the 

task would be ·left to him to find new ad.vise rs who would 

consent to take upon themselves the responsibility for 

the Governor's actions. Before pursuing this topic 

further, it would be well to examine the Commission and 

Instructions issued to the Governor. 

_!!. In comparing the Instructions issued to Barkly 

with those issued to Frere, it will be found that, excepting 

for- some verbal alterations, they are exactly the same. 

There are, however, a few important differences betv.een the 

Commission re-a·ppointing Barkly as Governor• and the Letters 

Patent issued to Frere. 

As far as tha Commission and Letters Patent are • 

concerned, the following are comm.on to both: 

The Governor was also to be Conµnander-in-Chief. 

in and over the Colony with its territories, dependencies, 

the castle forts a'nd garrisons erected and to be erected in 

the Colony, and tlle Governor 1s commanded nto do and 

execute. in due manner, all things that shall belo~g to 

his said command''. 23) 

In the Colony there was to be an Executive 

Council consisting of such persons as are declared by law 

to be members of the Executive Council, alongside with· 

such persons as the Governor may from time to time appoint 

under the publi.c seal of the Colony to .be members of the 

Executive Council. The Executive Cnuncil, therefore, 

was to be larger than the C?binet, 8 theory which has been 
...........___ __ . 

pernetuated by t~e South AfricR Act, 1909. 24 ) 

23) . 

24). 

A. 8-78. PrePmble & (C-732] Ki,mberl~;/to B3rkly 
24/8/72.,, inclosure (1) in No. ·39. 1 

S.A. Act., 1909;Sect1ons 12 & 14. 



The Governor was to be the keeper of the Public 

Se?l of the Colony" for see1ing all things whatsoever 

thet shAll pass the said public seal". 25 ) • All lends 

that could be lawfully granted away and disnosed of·by 

the _Crown, the Governor was empowered in name of the 

crown "to m,;.ke and execute under the said seal grants 

and disnositions of any (such} lAnds .... ~26 ) Furthermore, 

the Governor wes emnowered to "constitute and ·apnoint" 

in the name of the Crown Judges,· Commissioners, Justices 

of the Peace and such officers end ministers as. may be 

lBwfully appointed by the Crown. 27) 

The Governor, with the advice and consent of the 

Legisletive council end Hnus~ of .Assembly, wa.s empowered 

to make laws for "the peace, welfare end ,good government" 

of the colony, subject, always, to disallowance by the 

Crown. 28 ) 

Persons holding office by virtue of a Royel 

gr~nt or comrhission, or by virtue of a grant or commission 

issued under Boy~l ~uthority, could be removed or susnended 

from office by the Governor "upon sufficient cause to him 

appearing", Provided that such removal or suspension could 

legBlly be execu~ed. 29 ) 

All powers and authorities lawfully belonging to 

the Crown with respect to the summoning, prorogation end 

dissolution of any Legislative body established, or to. 

be established, within the Colony, could be exercised by 

the Governor. 3o) 

25). A. 8-78: p .2 .•. sect. 3 & [C-73~ incl. (1) in No.39., 
sect. 2. 

26)·~ Ibid: p.2. sect. 4 & Ibid: sect., 3: 
27} ~ Ibid: p.2. sect. 6 & :Ibid: sect. 5. 
28). Ibid: p~2- sect: 7 & Ibid. sect. 6~ 
29) ~ Ibid: ?~3 sect • 9 & Ibid: sect: 8. 
30). Ibid: n.3 sect.lo& Ibid: sect. 9. Comn?re Const. Ord. 

sections 60 & 74 And above. 































































































tn 1873, however1; the Legislative Council showed 

that i.t realised. that it could .not originate Bills imposing 

taxation. An elaborate Bill was introduced in the Council, 

prov·iding for the establishment of provincial governments 

in the Colony, as well e,s for certain taxes which the. pro­

vincial governments could impose 31). When the Bill came up 

for the second re~ding, De Korte moved that the order for 

leave to introduce the Bill, a.s well as the order for the 

first reading, be discharged 32). The Bill, he said, was 

unconstitutional, for the ~ecretary of State for the Colonies 

had clearly stated that it was beyond the powers of the 

Colonial Legislature to divide the Colony into prov~nces; 

that a Bill imposing taxation could not be originated until 

leave from the Crown had been obtained, end that i~ was 

beyond the competence of the Legislative Cou.ncil to origi.nate 

a Bill conte,ining taxation proposals 33 J. The President 

pointed out tha.t leave granted and actea. upon could not be 

discharged, but that the order could be' rescinded 34). De 

Korte altered his motion accordingly end it was carried 35). 

The Council therefore cles.rly endorsed the doctrine 
. 

that it was beyond their powQrs to originate taxation pro-

posals. Thi1 endorsement would therefore lend additional 

force to the cu~tom of introducing such Bills in the Assem­

bly. 

On the Confederation question, however, the two 

Houses held different views and used different .language. 

Carnarvon's ionga et ve~bosa epistol~ on Confeder­

.ation, alongside with a Minute of Ministers thereon, were 

laid on the Taoles of the House of Assembly and Legislative 

Council on June the Sth.36) On Friday the 11th Sprigg 

31) 
32) 
33) 
34) 
3li) 

36) 

Minu.tes 1873, p.6. 
Ibid: p.1.4.. • . . 
U.A .. ,6/5/73; E.O., 5/5/'7'5"., 
Minutes 1873, p.14. 
Ibid.. Wilmot: History, p .,75. Wilmot seys the 
discharged, instead of tha.t the order granted 
first reading we.~ rescinded. 

v. & P. 1875, pp.317-318; Minutes 1875, p.99. 

Bill was 
for the 



moved that --

•1 thi.:. r··· • t 1 ii, th ' 1-'I t .., 'louse .. . . . . . . expresses 1 s a.pprova 0,1.. e Jli.u.nu e 
of Ministers upon (the) despatch; a:nd is of opinion that 
this Colony, being possessed of tiesponsible Government, 
it is desirable. that any su.ch proposal as that contained 
in the despatch should, so far as this Coloey is con­
cerned, come from its own Govermnent, acting in harmoey 
with the Legisle,ture, who are the best able to judge the 
time and occasion on which such a,proposa.l could be con­
sidered with most advantage to the people of • this . 
Colony" 37 J • 

This motion was seconded by Mr. Solomon, and was finally 

carried by 32 votes to 23 38). The implication of this 

resolution is obvious; the Secretary of ;:state for the 

Colonies had overstep~ed his .proper limits in making such 

a :proposal. 

The Council passed a more-polite resolution, thanking 

the Secretary of State for the Colonies for the "deep inter­

est 11 he took in the "welfs,re and progress of the i:>outh . 

African Colonies and states 11 as shown in his despatch, pro­

posing confeieration of these settlements under the British 

Crown 39). Thus, while the Assembly told Carnarvon to mind 

his own business and not to meddle with other people's . 

liberties, the Council politely thanked him for the interest 

he took in South Africa. 

Towards the end of June James Anthony Froude, 

Carnarvon's emissary elect, came to the Colony and, finding 

that the Government had set its face e,gainst Confederation, 

proceeded to rouse the country 40),.. He was so successful 

in his mission of raising opposition to the Gover.mnent, that 

Molteno felt it a,dvisable to summon Parliament to a special 

session in November 41} • 

. Parliament was opened· on Wednesday, November the 10th 

The following day the Council took the Governor's speech 

into consideration., and Gpdlonton moved the following 

37) V. & P. 18'75, p.352; no opinion was given. as to the 
expediency of assembling s, conference of delegates. 

38) V. & P. 18?5, p.352. 
39} Minutes 1875., p.11?; motion carried by_9 votes·to 7. 

See also Hewtoz:i.: The Unification of S.A • ., Vol. I, p.21 
for resolution. • 

40) .l!'or li1rou.de's activities, .see Paul: Life of Froude, pp~ 
263 - 269,.; and Histories, tstudies,<kl"" ... ,"'''#L,1\/11~.,._'T. 

41} Referred to in (c - 1399) rfo.26. Carnarvon to Barkly, 
22nd Oct., 1875. • 



resolution:-

ttThat the speech delivered yesterday (the 10th) by 
His ~xcellency the Governor, in so far as it has failed 
to convey ezzy- recommendation to the Legisl~ture to agree 
to the Oonfere_nce suggested by Her Majesty's i:>ecretary 
of State for the Colonies in his Despatch No.39, is un­
satisfactory, and that it is of.the utmost importance to 
this Colony that it should be represented~• such Con­
ference, and tha.t a copy of this resolution be trans-, 
mitted to His ~xcellency the Governor, by respectful 
·address, with a request .that he will connnunicate the 
same t.o Her Majes·ty's Secretary of State for the Colonies, 
Earl of Carnarvon" 42). 

§everal members took exception to the raising of the questio~ 

in the way it was done by qodlonton's motion, De Smidt 

appealing for e.n adjournment so as to enable members to 

study all the e,vailable evidence 43). The Council, after 

a discussion that lasted about one-and-three-quarters .of 

an hour 44), called for a division under Rule 30 of the 

Standing Hules and Ordevs of the Council. The effect of 

this .11.uJ.a was the same as the effect of the "'guillotine·", 

s~..metimep applied in the Union Parliament. It stifled all 

further discussion, and a division had immediately to be 

ta.ken. The result was that Qodlonton's motion was carried 

by 9 votes to 6 45 J. The Council, therefore, no longer 

politely thanked Carnarvon for his interest in ~outh 

African affairs; it roundly stated that a Conference was 

desire,ble e.nd that it would be in the interests of the 

Colony to be represented at such Conference. 

In the Assembly several motions and amendments were 

moved 40 J, until finally Carnarvon's despatch arrived, 

cancelling the c?nference in ~outh Africa, and intimating 

that it would m.eet in England. Solomon at once drew up an 

amendment stating that the Assembly was no longer called 

upon to express its opinion on the desirability of holding 

a conf'erence. This motion was carried 47). 
42) Minutes, Special Session l875~·p.5. 
43 J ll1or debate, see C .. A. 13/11/75. 
44) See De Smidt's protest, Minutes Special Session 1875, 

PP• 15-16. 
45) Minutes, Special Session 1875, p.5., 

6 46) V. & P., Special Session 1875, PP•i\~0 ,~.&,4.::.2 $· .1 ~., 1 

47) Ibid: p.26. 



But the matter.did not end there. The Hon. Mr. De 

Smidt ent,ered an elaborate protest against the procedure 

adopted by the Council 48 ). The implication of this protest 

was that the action of the Council had been unconstitutioml. 

Now it is tru_e· that the Council had rushed the motion and, 

by bringing the technical rule of procedure into operation, 

had stifled further discussion, thereby prventing, amongst 

others, the Colonial Secretary from addressing the Council; 

it is true that the precedent of referring the Governor's 

speech to a committee to frame and bring up a report on the 

speech was set aside. But it must be remembered that the 

proceedings in the Council were to be regulated by the 

Council itself 49). The Council was entirely within its 

rights in proceeding as it did; and was merely ma~ing use 

of the powers accorded to it by the Constitution 50}. 

Whether it was advisable to use these powers in this in­

stance is a matter that does not concern us. 

The Assembly's resolution condemning Carnarvon'a 

federation despatch as an unwarranted interference with 

the rights of a Colony stiill stood·~ No reaolt1.tion~ to the 

contrary had yet been passed, or wo·s ever to be passed. 

The Council, on the other hand, had expressed its opinion 

that a. conference was desirable, and would be in the inter­

ests cf the Colony to take part in it. 

Now in the Amendment that Solomon bad moved, the 

following lines appear:-

48) 
49) 

50) 
51) 

11The House desires, however, to express its opinion 
that the Government and Parliament should, if it be de­
sired by the Imperial Government, give it (the I.mperial 
Government) t:neir counsel end assistance in settling _the· 
diff5.cul ties which have arisen. out of the extension of 
British ;1urisdiction to the territory knovutas Griqualand 
West tt 511. • A 

Minutes, Special Session 1875, pp. 15-16. 
Constitution Ordinance, sections 78-79 1 and Constitution 

Ordinance Amendment Act No. l of 1872, ~ection 4. 
Ibid. 
v. & P., Special Session 1875 1 p.26. 



:Now the settlement of the Griqualand dispute had 

been. one of the questions which Carnarvon wanted should be 

discussed at his proposed conference 52 ). As the Council 

had passed a resolution expressing the view that it was 

desirable a;nd in the interests of the Colony to be repre­

sented at such a conference 53), it could be feasibly assumed 

that the Council would concur in the resolution of the Hou.Be 

of Assembly in, so far as it expressed willingness to give the 

.Imperial Government ncounsel and a.ssistancett in solving the 

Gri~ualand problem~ 

'rhis view Ba.rkly expre~sed_, ~Ha~~that as the 

anti-Ministorialists in the Assembly had opposed Holomon's 

a.mendment, his Ministers thought it more prudent "instead 

of risking an adverse vote in the Upper House to rest con­

tent with the original resolution that, having already 

concurred in the major, it was logically committed to the 

minor propositionn 54). 

The Council, however, was not going to allow M,Y"body 

to assume anything about it. Shortly after the meeting of 

Parliament in 1876 1 the Hon. N..r. Gee.rd moved the following 

resolution:-

""Tha.t this Council having observed from a despatch 
of His .f!ixcellency the Governor of this Colony to the ' 
Right Honourable the Secret·ary of' State for the Colonies, 
bearing date December 4, 1875, and. pu~lished with other 
correspondence subnti tted to the Imperial Pa.rlj.ament ! 
comn:n:micating to Lord Carnarvon the decision a.rrivea at 
last session of Parliament, by the House of Assembly, in 
regard to the existing difficulties between Griqualand 
West and the Governments of the adjoining republics, 
this Council takes exception to the assumption contained 
therein, that its concurrence with the House of Assembly 
might be assumed, without being involved in a matter of 
such grave importance involving the pacification of the 
whole of British South Africa. This Council, therefore, 
representing as it does the ejntire Colony, deems itself 
imperatively called upon to record its disapprova1 of such 
assumption on the ground that to accept it as a precedent 
would be a dereliction of duty aJ.ike derogatory to its own 
self-respect as it would be emtagonistic to that just 
equipoise of Legislative authority which is essential to 

52} ii$' - 1244] Carnarvon to Ba.rkly, Ma_y 4, 1875, section 8. 
53) Minutes, S~ecial·Session 1875, p.5, for resolution. 
54} G. He 3i/l3. Barkly to Carnarvon, Dec. 4, 1875'~ 



the general Welfare; and this Council eespectfully 
requests· that His Excellency will be pleased to forward 
this resolution to the Right Honourable the Secretary 
of State for the Colonies for the information of Her 
Majesty's Government11 54A). 

The mover indignantly asked the Council "of what 

value was tpat House (the Council) if, whenever any differ­

ence occurred between them and the other House, their 

opinion was to be treated as of little importance11 _55). 

The motion, however, was a little too strong for the Hon. 

Mr. de Smidt, who moved that the words "'involving the 

pacification of the whole of British South African be 

omitted. Finally Geard's motion, as amended by De Smidt, 

was agreed to 56). 

It is therefore clear that the Council was not going 

to submit tamely to either the Assembly or the Governor, 

as far as its views were concerned. The Council had its own 

• opinion and would persist therein. It was an elected body, 

representing the Colony, and as such had a right to its 

views. Barkly*s remarks in the despatch of the 4th December, 

1875, are to .be deprecated, all the more so as they came from 

a Governor who had a great respect for the Constitution. 

The Council, ag~in, cannot be too loudly applauded for the 

spirited vindication of their rights and privileges. Had it 

allE>wed Barkl.y' s remarks to go through unheeded, it would • 

have acquiesced in the creation of an undesirable precedent, 

a precedent that would have gone a long way in making the 

Council.a nullity. 

Before drawing any conclusions, there remains but 

one more incident worth recording. The Assembly, towards 

the close of each session, flooded the Council with Bills 

that had gone through all the s tages in the Lower House, 

and waited only for the concurrence of the Upper House 

before being presented to the Governor for the Royal Assent. 

Obviously with a great many Bills before the House, the 

~) Minutes 1876,. p.14 .. 
55) For debate in Council see C.A., 20/5/76. 
56) Minutes 1876, p.14. 
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Council could not fulfil its legitimate purpose as a review­

inc chamber, as time for adequate discussion was cut short 

by the pending prorogation of Parliament. 

This tendency on the part of the Assembly to send 

up a great number of Bills to the Council at the close of 

the session was not to the liking of several members of 

that House. The result was that on June 29th, 1875, Mr. 

Wood moved the following as an unopposed motion:-

0 That, in the opinion of this Council the system at 
present adopted of moving in this Honourable Council 
that the Counc.il go into Committee so late and at the 
close of the session, as was done yesterday by the 
Government, is not only calculated to create great dis­
satisfaction in the minds of the colonists at large, 
but is likely to prove injurious to capitalists non­
resident in the Colony, in consequence of such large 
amounts passing through Committee of Council as was 
witnessed yesterday 57), and that the Government be 
requested to lay before and go into Committee of Council 
on the Estimates not later than 30 days after meeting of 
Parliament" 58). 

Upon the'l'reasurer-General objecting to the moving of this 

as an unopposed motion, Wood gave notice that he would 

move it the following a,ay 59). 

In moving the motion on the 30th, Wood pointed out 

that the estimates passed the second and third reading 

within half an hour. Doubtlessly thi_s was an undesirable 

state of affairs. 

Replying to the motion, the Treasurer-General stig-

.. matised it as unjust and fallacious, inasmuch as the esti­

mates had been on the Tabie of the House as from the first 

day of its meeting, and members theref-ore had had anple 

opport~nity to minutely scrutinize them. qodlonton, who 

had seconded the motion, was of opinion that the hurried 
. 

way in which the Appropriation Bill had been passed, was 

indecent. The Colonial Secretary expressed the hope that 

the. motion wmuld be withdrawn, because it wou.ld be impossible 

to comply with it, were it passed. He made the strange 

57) See Minutes 1875, pp 1>"1-16s. 
58) Minutes 1875, p.170. 
59) Ibid: p.171. 



statement that, as the Council was a House of review,_it 

need not examine details minutely •. De Smidt was of 

opinion that the· day when Parliament would be prorogued 

ought not to be made known until after the Appropriation 

Bill had passed both Houses 60). With leave of the House, 

Wood withdrew his motion 61). 

III. 

The Council, therefore, was extremely conscious of 

its own importance, and refused to bend its knee uncon­

ditionally to the Lower House. It was wide awake to any 

breach of its privileges, and constantly ready to assert 

them. It objected to being hurried along, but was powerless 

to do anything about it in face of a stubborn Ministry. 

Relations between the Houses therefore, were on 

the whole harmonious between 1872 and 1878. The conflicts 

detailed above were not of a very violent nature, excepting 

of course, the rejection of the Seven Circles Bill, which 

was one of Molteno•s main reforms in his_political pro­

gramme 62). 

Between 1873 and 1910 the Council rejected or 

dropped no fewer than 107 Bills 63), an average of nearly 

3 bills per year. The fact that the Council proved itself 

so versatile and pugnacious must have gone a long way in 

influencing the makers of the South Africa Act to subject 

the Senate to the Assembly by means of elaborate deadlock 

provisions. But that was not enough. In 1926 the 

Nationalist-Labour pact passed Act 54 of 1926; the Senate 

ceased to be a nuisance and became a nullity. 

60) For debate in Council see C.A., 3/7/75. 
61) Minutes 1875, p.171. 
62) Molteno: Life of Moltepo, Vol.I, p.206. 
63) Kilpin: Romance, p.97. 
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CHAPTER SIX. 
'7 

l No• 10 / DOWNING STREET INTERVENES. 

I. 

If Carnarvon's attempt to federate the South African 

colonies and states can be described as an instance of 

Imperial intervention in colonial affairs, then the Cape 

Colony suffered only twice under Imperial intervention, 

viz. in the case of Langalibalele and with regard to 

federation. 

The story of how Langalibalele and his son were 

arrested, tried and bani shed has so ... often been told that the 

barest _outlines of the history of this unfortunate affair 

will be sufficient for our purposes 1). 

Men of Langalibalele's clan had gone to work on 

the Diamond fields, and had obtained arms. Now Law No.5 

of 1859 required all natives in possession of fire arms to 

have them registered, but, as De Kiewiet remarks "its 

operation was inconsistent, desultory and confusing11 2). 

Magistrates had retained or returned guns brought for 

registration as they themselves saw fit. Langalibalele 

was now called upon to have his guns registered. When they 

were not registered, ~essengers were sent to bid him to the 

capital. He laid violent hands upon them. The Natal 

Government now decided that drastic steps were necessary, 

and so 11 with kennels ayelp, the colonists and loyal blacks 

of Natal set off in pursuit of the terrified and fleeing 

tribett 3). There was a skirmish, in which a few men on 

either side were killed. Langalibalele was delivered to 

the authorities, tried by an anomalous tribunal, which owing 

to its irregular constitution, had no locus standi. This 

court banished him and his son -- Langalibalele for "the 

l} For fairly detailed description see Wilmot: History, Vol. 
I, pp.89 - 92, and Theal: History, Vol.I, pp.227-237. 

2) De Kiewiet: Imperial Factor, p.36. 
·3) Ibid: p. 37 • • 
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term of his natural life", his son for five years. The 

Natal Government made an agreement with the Cape, and the 

Parliament of the latter Colony passed an Act confining the 

prisoners to Robben Island 4). 

In.the Cape Parliament Solomon raised quite a storm 

when the "Natal Criminals Bill" came up for discussion at 

the second reading. He took exception to the personnel 

of the court, as well as to its irregular proceedings. 

It was called a Court of Enquiry, yet Langalibalele had 

stood before it on trial for his life. Furthermore 

witnesses were not required to give evidence on oath, while 

one of the Judges., Shepstone, was put in the box to give 

evidence against the chief. The Cape Parliament was now 

asked to pass an Act to imprison La.ngalibalele, yet an 

appeal to the Executive Council was pending. How could 

they then agree to imprison a man before it was known 

whether or not he was going to be convicted. This was 

true, but Solomon 1s statement that the Colony was poking 

its nose into business that was of no concern to it, rings 

hollow. Co-operation amongst the South African Colonies 

.and states was essential, as Carnarvon realised, iz;i. so 

far as it touched native matters 5). ·Nevertheless the 

Act was ~assed with a substantial majority, and La.ngaliba­

lele and son were incarcerated on Robben Island. 

It was now that Bishop Colenso, with a nice sense 

of abstract justice, came forward to agitate public 

opinion in England in order to get the sentence quashed 

and the Cape Act annulled. He was successful beyond 

expectation. Carnarvon recalled Pine, the Lieutenant­

Governor of Natal, and persuaded the Cape Ministry to pass 

4) Act No. 3 of 1874. 
5) For debate on second reading see C.A., 11/6/74. 



an Act to incarcerate Langaliba.lele and son on the mainland. 

If Solomon had raised a storm during the, 1874 

session, Carnarvon's intervention in this affair let loose 

a hurricane. Caucus meetings were held, and.in the Assembly 

Solomon asked the C.olonial Secretary if the Government 

would regard it as a vote of no-confidence if the Bill 

were rejected. • Upon the Speaker pointing out that it was 

left at the Ministers' discretion to answer or decline to 

answer a question involving, as it were, an opinion on 

aostract points of policy, the Colonial Secretary declined 

to a.t:J.swer. 

The subject was discussed from all angles. In 

the view ~·of the Government the passing of the Act to im­

prison the chief on the ma.inland was merely carrying out 

a reasonable request of the Home Government. To refuse to 

pass the Act·would entail Langalibalele being set free; 

the Ministry would then resign. Mr. Ross-Johnson advised 

the Government to adopt "the masterly policy of doing 

nothing", while Merriman was of opinion that if the Bill 

was passed, it would be ngiving the Penny press of England 

a right to interfere with our affairs". Solomon supported 

the second reading on the ground that it was a compromise 

which seemed to satisfy all parties concerned. Sprigg 

objected.that the Imperial Government listen to public 

opinion at home, when the publi.c there was not acquainted 

with all the facts of the case 6 ). The second reading 

was finally agreed to by 34 votes to 21. 7) 

Mo 1 t eno 's biogra phe,:t co mp lains that "the decision 

(to ask the Cape Parliament to imprison La.ngalibalele on 

the mainland) of the Imperial Government on a. most momentous 

question had been come to without the slightest consult­

ation with the ;responsible authorities of the Colony; 

6) For debate on second reading see a.A., 8/5/75, 11/5/75, 
13/5/75 and 15/5/75• 

7) V. & P. 1875, p.112. 
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indeed, the Government had been entirely ignored" 8)
1 

and 

goes on to complain that Garnarvon's intervention was 

merely a sop to the Cerberus of public opinion in England 9) •. 

Uys shares the latter view 10) . 

From the constitutional point of view, however, 

the Cape Act imprisoning Langali~alele on Robben Island 

was ultra vires ~ initio. .My reasons for coming to this 

conclusion are the following. 

We have seen that the Colonial Laws Validity Act 

had extended to any Colony any Act of the British Parlia­

ment, intended for any such Colony! .Such Act would then 

have full force of law in the said Colony-11). 

In 1869 the Imperial Parliament had enacted ~he 

"Colonia.1 Prisoners Removal Act" 12). Section 4 of that 

Act, while empowering any t.wo colonies to "agree for the 

removal of any prisoners under sentence or order of trans-­

portation, imprisonment, or penal servitude from one of 

such colonies to another" for the purposes of undergoing, 

in such colony to which they might be removed, the whole 

or part of their sentence, requires that such removal 
. yV 

shall only take place "with the saction of an order of 
' "" 

Her Majesty-in-C~uncil". Furthermore:-

"The sanction of t~e order of Her Majesty-in­
Council may be obtained, in the case of a colony having 
a legislative body, on an address of such body to Her 
Majesty, and in case of any colony not having a legis­
lative body, on the address of the governor of such _ 
colony; and such sanction shall be in force as soon as 
such order in council has been published in the 
colony to which it relates. 

"The agreement of any one colony with another shall 
for the purposes of this Act be testified by a writing 
under the hand of the Governor of such colony". 

Now the provisions of this section relating to the 

obtaining of "the sanction of the order of Her Majesty-in­

Council" had not been complied with. The Law had therefore 

8) Molteno: Life of Molteno, Vol.I, p.263. 
9) Ibid: p.268. 

10) Uys: In the Era of Shepstone, p.96. 
11) 28 & 29 Victoria, c.63, sect. 2. 
12) 32 & 33 Victoria, c.10. 



been evaded on this point and because the necessary 

arrangements for the banishment of the prisoners had not 

been made in accordance with section 4 of the Colonial 

Prisoners Removal-Act, the Act giving effect to their 
' 

banishment and imprisonment on Robben Island was therefore 

also illegal and hence ultra vires. The Cape Act would 

have been intra vires, had it not been for the fact that 

it gave effect to an illegal sentence. 

The intervention by No. 10 Downing Street on this 
I • 

occasion, animated though it was by public opinion, amounted 

really to an enforcement of the Colonial Prisoners Removal 

Act, thereby preventing ta.., breach of Imperial Constitution­

al Law. 

Thus the disallowance of Act No. 3 of 1874 was not 

merely an interference with Colonial self-governing rights, 

or a sop to the Cerberus of public opinion, but an enforce­

ment of the •colonial Prisoners Removal Act" (32 & 33 

Victoria, c.10) 13) read alongside with the "Colonial Laws 

Validity Actn (28 & 29 Victoria, c.63), on the groundS 

that the Cape Act gave effect to a sentence that was 

repugnant to the provisions of the "Colonial Prisoners 

· Removal Act" • 

Incidentally, this whole affair supplies an excel­

lent example of the non-sovereign character of the Cape 

Legislature. The sentence of transportation was illegal, 

as we have seen above. Yet the Act of the Cape Legislature 

could not legalise that sentence but became, as a result 

of its giving effect to the sentence, itself ultra vires. 

Now therefore, since the Cape Act No. 3 of 1874 was 

ultra vires, and since the Cape· Parliament was a non-sovereigl, 

Legislature, the intervention of Downing Street was justi­

fied, for, if this matter had been allowed to pass unnoticed, 

it would have created an insidious precedent. 

13) See Anne:x:ure A. 



II. 

In dozens ·of volumes Carnarvon's confederation ...----- , 

scheme has either been .loudly praised or condemned. To 

describe the whole affair here would be a waste of time 14). 

We shall again give but the outline, and then examine more 

minutely the charge that this scheme of.· Carnarvon was an 

unconstitutional intervention and a breach of the self­

governing rights of the Cape Colony. We shall then turn 

to an examination of the effect of ~his scheme upon the 

working of Constitutional Government at the Cape. 

On ~y 4th, 1875, Carnarvon penned the longa et 

verbosa epistola on the expediency of holding a conference· 

of the South African colonies and states, to discuss the 

possibilities of a uniform native policy, the trade in 

arms and ammunition, the extradition of criminals, and the 

settlement of minor territorial questions, particularly 

the condition of Griqualand West. All the South African 

colonies and states were to be represented. Here Carnarvon 

made the first blunder in the despatch by saying that the 

Ea.stern and Western Provinces of the Cape should be 

separately represented 15). 

As to the constitution of the conference, either 

Sir Henry ·Barkly or the Deputy High Commissioner, Sir 

A. Cunynghame, was to preside. Froude was to represent 

England. As for mhe Western Province of the Cape 11 the 

name of Mr. Molteno obviously suge;ests itself" 16) t for 

the Eastern Province "an excellent representative will be 

found in Mr. Paterson" 17). Oarnarvon, ~o doubt aware of 

the sensitiveness of the Cape politicians to anything that 

appeared to look like dictation, went on to say: "I do not 

14) For the best account of Carnarvon's federation scheme, 
see: De Kock: Federation and Confederation •.. in S .A. 
-- unpublished post-graduate thesis in the Library 
of th~ Cape Town University. 

15} [c-124j Carnarvon to Barkly, May 4, 1875, par. 9. 
16) Ibid: paragraph 14 -- italics mine. 
17) Ibid. 



wish to s·eem to dictate their appointment to this Conference 

sho1.1ld for e.lJY reason other names be generally desired 1' 

But as he desired "public men who will trµly 

understand and express the opinions of ~hose connnunities 

which they representedn he had indicated the names of 

Molteno and Paterson. 

The Conference was to be deliberative, and no 

action was to be taken. The first fruits of this Con­

ference he expected to be "some satisfactory underste.ndingn 

as to Native policy 

"-but, if in the free exchange of communications between 
the represente.tives of the different states concerned, 
the· all important question of a possible Union of South 
Africa in some form of' confed.ere.tion should arise, Her 
Majesty's ·Government will readily give their earnest 
and their favour~ble attention to any suggestions that 
me3 be ma.den. 

In the event of federation, the form of Government 

in.each state need not necessarily be uniform. On one 

point there was to be no misapprehension --

ttths,t the action of all parties, whether the British 
Colonies or the Dutch states, must be spontaneous and 
uncontrolled. It is a question for them to decide 
whether it is for their interests to enter into such 
an Union, and I desire to place no pressure on that 
decision If. 

Such then is the contents of the Confederation 

despatch the,t was greeted "with ill-deserved laughter in 

the Cape Honse of .Assemblyn- lS), end threw the Uolony 

into two hostile camps. 

The despatch is ~;zything but dictatorial. It is 

mild in tone, and showed a.ppreciation of local self­

governing rights in that, eJ.though suggesting that Molteno 

and Pa.terson represent the Cape Colony, the choice of 

representatives was really left to the Colony~ It is 

also imposs~ble.to point to a single paragrpph which, 

directly or indirectly, forced a:ny of the parties con­

cerned into a scheme of' federation. 

18) walker: lJe Villiers, p.127. 



What Carns,rvon really wanted seems to have been 

an e;pression of opinion on these important questions. 

From the paragrpphs relating to federation it is clear 

that, if the Colonies and states desired a federation, 

they were at liberty to discuss the matter, and Her 
' 

Majesty's Government would then lend a helpful hand. 

Again, were the delegates of opinion that the time for 

federa.tion had not yet come, nobody was going to force 

them to federate. Carna,rvon, i:n fact, was only inviting 

the South African Colonies and titates to a Conference in 

order to ascertain their views on certain important 

subjects. 

In my opinion Carnarvon was entirely within his 

rights in inviting representatives to attend a proposed 

conference. ~thermore, it ~id not constitute a breach 

of colonial self-governing rights. It is an absurd and 

fastidious doctrine that the Secretary of State for the 

Colonies had no right to propose such a conference before 

he had obtained the consent of one of the states prior to 

making such a proposal 19). 

How then is it possible to condemn Carnarvon's 

invitation as en unprecedented interference with the 

rights and privileges of the Cape Colony? How is it 

possible to deny the Imperial Gover:nment the right to 

ascerte,in loca.l views on subjects of local interest? 

Now, having analyzed the despatch and having 
-----

shown that· it was by no means a breach of the selt-govern­

ning rights of the Colo_ny, we must proceed to an examina­

tion of the effect the despatch had upon the working of 
• 

rtesponsible Government in the Colony. 

- It was the fate of this despatch that it was 

·la1mched nat a moment that no optimism could call pro­

pitious" 20). '11he .Hepublics were sore at the treatment 

they had received at the-hands of the Imperial. Government 

19 J [c - 1399_) Garnarvon to Barkly; 15th July, 18'75 ... 
20) De Kiewiet: Imperial Factor,_p.?l. 



as regards the Keate-award area, and the diamond fields 

dispu.te, while Oarnarvon's intervention in the Langaliba­

lele affa,ir hed made Mr. lviol ter10 his ttsworn enernytt 21). 

Upon receiving the despatch, Barkly immediately 

placed it in Mol teno 's hands. 22) Mol teno acted vii th 

swiftness and resolution .. Contrary to Carnarvon's empha­

tic instructions, the despatch was not to be published; 

if it wa,s published, Ministers would resign 23). It is 

interestin6 to note that:--

. ttThe despatch of the 4th May (1875) • was wri tter1 
to Sir H. Barl;::ly ir.. his ca.pacity o'#, High Comr.aissionerj, 
It dealt wi t,h matters beyond. the competency of the 
Cape Government, which had nb diplomatic relations 
wi tb the Dutch 1.1.epublics, no responsibility for Ne.tal, 
end whic}- bad )refused all responsibility for Griqu.a­
land West':' 24 • 

According to his own declaration 25~ he should 

have given immediate effect to the instru.ctions .. Bu.the 

submitted to Molteno. 

'11he Llabinet now dra,fted a minute couched in some­

what disco1..1.rteous lar;gue,ge.. At Grahamstown Ivrr. l!'roude 

subsequently told his audience that had the minute been 

recei.ved from a foreign country, it would have been looked 

upon as tantamount to a declaration of we.r 26 ). The 
Despatch, with this Minute s,ttached, was laid on the 

Tables of hath Houses on June the 8th 27 ) and on June the 

11th Sprigg moved :-

2t 
22 
23 
24, 
25) 

26) 
27) 

"That this House, wi thmi.t giving any opinion as to 
the expediency of assembling a conference of delegates 
of the various Colonies and States of' S01-1.t:h Africa, 
for the purpose of considering the several questions 
mentioned in the despatch of the Right Honourable the 
Secretary of State for the Colonies, dated 4th May, 1875, 
desires to express its approval of the Minute of 
Ministers upon that despe.tch, mid is of opinion that 
this Colony being possessed of 1.1.esponsible Govermnent, 
it is desira.ble that any st1.ch proposal as that con­
tained in the despatch should, so far as this Colony 
is concerned, come from its own Government, acting in 
harmony with the Legislature, who are best able to 

Uys: In the Era of Shepstone, ·p.96. 
Molteno: Life of Molteno, Vol.I, p~336. 
De Kiewiet: Imperia,l Fe,ctor, p.75 ~ 
Harding:, Carna,rvon, Vol.II, p.182 .. 
G.H,. 31/13, No.33, Barkly to Carns.rvon, 21th Tufarch, 

1876; end Note 92, Chapter Two£ 
Molteno: Life of Jliiolteno, Vol.I, p.344, Note 2. 
V. & P. 1875, pp.317-318; and Minutes 1875, p.99. 
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judge the time and occasion on which such a proposal could 
be considered with most advantage to the people of this 
Colonytt28). 

This motion was merely a reproduction, in abridged 

form, of the Ministerial Minute on the despatch. Ministers 

were of opinion that the interests of the Colony would not be 

served "by pressing forward at the present time" a conference 

as proposed by Carnarvon. Even if the times were more pro­

pitious, Ministers would still deprecate the division of the 

Colony into 2 divisions for the purposes of representation at 

the conference. Furthermore, the proportionate number of 

colonial representatives, as well as the selection of .them, 

were matters in which the Colony should be left a free hand. 

Ministers agreed to lay the despatch, accopipanied by their 

minute, before both Houses of Parliament 29). 

Sir Arthur Cunyngharne remarks that those who oppose 

con.federation --

11 ••• are each looking rather to the good of his own part 
of the country than to the welfare of the whole" 30J. 

Unfortunately this is only too true. An attitude of 

11 Cape Colony first, South Africa last" marked the motives 

of those who opposed the conference scheme. This becomes 

clear upon reading the speeches delivered in debate· on the 

federation despatch and the minute of Ministers. Spri?f, in 

the speech introducing the above-cited motion, said:-

·28) 

29) 

30) 
31) 

"Sir, I believe our strength is to sit still. We are 
not in difficulties. Let those States and Colonies that 
are in difficulties make advances to us, and we will then 
consider whether our interests would be promoted by !ft. 
acceding to their request for Union. Of all the Colonies 
and States in South Africa this Colony has the least to 
gain and the most to lose by Confederation; for a certain 
result would .be to increase our responsibilities, to 
increase our expenditure and to lessen our revenue" 31). 

It was not the much vaunted constitutional pripciple 

v~ & P. 1875~ p.352. Profe$sor Walker erroneously s~ates 
vhat the mo~i~n was moved by Molteno, with Sprigg, 'the 
leader of the opposition" concurring. See Walker :His­
tory, p.365. 

[c - 1399] Barkly to Car.narvon, June 14,1875, Enclosure 
No.l; See also Molteno: Life of Molteno, Vol.I, pp. 
344-345, where Minute is printed in extenso. 

Cunynghame: My Command in South Africa, p.101. 
For Sprigg's speech and debate in general, see C.A.15/&'7~ 

See also Molteno: Life of Molteno, Vol.I, pp.349-355, 
where extracts of speeches are printed. 



faat he was defending, but the financial interests of the 

Colony. Even in Solomon's scheme of things, the Cape 

Colony came before South Africa 32). But it inust be said 

to his credit that in his speech in the ~s·sembly he clearly 

stated that Carnarvon's tamperings with the native policy. 

in Natal, via Garnet Wolseiy' s "sherry and ch.ampagne policy" 
I • 

was not such as the Colony could view with equanimity 33). 

Merriman saw in the proposed confederation an attempt on 

the part of the Imperial Government .to shift the responsibi­

lity for Griqualand West and Natal, with all their debts 

and difficulties on to the shoulders of the Colony~ u1r. 

Fairbridge approached the question from another angle; 

if Cape Town were bombarded by an enemy fleet, what assist~· 

ance could the Free State and Transvaal give, he asked the 

Assembly. On the other hand, if the inland states got 

embroiled in native wars and difficulties, the Colony 

would have to send assistance 34). Now we have seen 

above that the argument that the despatch was a breach of 

colonial self-governing rights holds no water. It becomes 

clear upon reading the speeches of those who opposed the 

conference scheme, that the constitutional objection was 

merely a cloak to obscure the real reason. 

But those who were in favour of a conference were 

likewise animated by-motives of·self-centred interest. The 

Eastern members supported the conference scheme, for they 

thought if federation came about, they would see their 

cherished scheme of separation brought to fulfilment 35), 

while the Cape Dutch under Hofmeyr supported the scheme, 

thinking it entailed a "square deal" to the Republics 36). 

The Kaffrarians under Sprigg opposed the confederation 

conference, being afraid that it would bring about 
32) Drus: The Political Career of Saul Solomon, p.57. 
33) See C.A., 15/6/75. 
34) Ibid. 
35) De Kiewiet: Imperial.Factor, p.76. 
36) Hofmeyr; Life of Hofmeyr, p.133. 



separation, which would leave their port, East London, at 

the tender mercies of the Port Elizabeth merchants 37). 

Finally, after a hurried discussion, Sprigg's motion was 

passed by a maj6ri ty of 9. 38) In the Legislative Counci.l 

a motion thanking Carnarvon for the interest he showed in 

South African affairs was passed by a majority of 2,. Dr~ 

White, the Treasµrer, voting with the majority 39). 

Before proceeding to the role of Froude, "son 

eminence grise of the Colonial Office" as De Kiew,iet calls 

him 40), two points arising out ·of the conference despatch 

debate, need comment. 

In the first place, it could be expected that 

Molteno would have moved the ·resolution that stood in • 

~prigg•s name. Molteno was the leader of the House, as well 

as of the Government, and he was the one that would probably 

lose most in case of confederation. 

Secondly, there is Dr. White, member of the Cabinet, 

voting·for the motion of thanks to Carnarvon. Now, by 

bringing these two facts into relation with one another, 

the position appears to me as follows :-

Sprigg•s motion was really only a kite to test the 

wind. If the majority voted against it, the Ministery would 

be under no obligation to resign, being not responsible for 

the motion. In that case Dr. White's vote in the Council" 

would leave the way open for the ensuing 11 honourable retreat!!. 

( Froude was sent out in pursuit of the despatch, but 

{ arrived too late for the kill. Molteno and Sprigg had 

successfully dealt the deathblow at the conference scheme. 

Finding that the Cape Ministry was going to leave the dead 

1 alone, and make no attempt at resurrection 41), he undertook 

the task alone .. 

37) De Kiewiet: Imperial )?actor, p.76. 
38) V. & P. 1875, p.352. 
39) Minutes 1875, p.117; ~ supr.§1, Chapter Five, section 

II, p.bb 
40)-De Kiewiet: Imperial Factor, p.;4. 
41) Froude to Molteno, 21/6/75, printed in Molteno: Life of 

Molteno, Vol.I, pp.358 and 359. 



Froude's intervention gave a new complexion to the 

whole affair. In spite of M:olteno 's warnings that any com­

munication which he (Froude) wanted to make --
' 

11 as to the purport of Lord Carnarvon's despatch should not, 
from a constitutional point of view, apart from other 
reasons, be made otherwise than through the Colonial 
Government" 42) .•.. . 

he attended a dinner given in his honour at the Commercial 

Exchange building, -and claiming the right to voice his 

views as an Englishman 'in a British Colony, addressed the 

assembled diners on the despatch. 

Now as an Englishman he undoubtedly had the right to 

.voice 'his views,.but as the emissary elect and special con­

fident of Lord Carnarvon, it was unwise of him to attend a 

dinner given by the opponents of Molteno. The fact that 

he spoke as the representative of Carnarvon, gave lVIolteno 

a powerful weapon to wield against the tide of public 

opinion which Froude was to raise 43). 

In his appearances at several towns in the Westevn 

Province, starting at Stellenbosch on Ju~¥, 14th, h~ 
,,.. 

,,,/....-

lar.gely to the Dutch population. It should be .--remembered 
'r 

/ 

that the Dutch of the Western Province were amongst Molteno's 

staunchest supporters 44}. He succeeded in leaving behind 

in the Western Province 11 a bristling .Afrikaner opposition 

to the lVlinistry" 45). 

Now, in the federation despatch, Carnarvon had made 

the tactical blunder of nominating two persons to represent 

the Cape Colony, and had made things still worse in nomi­

nating one representati~e for the Western Province, Molteno, 

and another for the Eastern province, viz. John Paterson, 

11 the high priest of Separation" 46). 

42) Molteno to Froude, 22/6/75 in Molteno: Life of Molteno, 
Vol.I. p .. 359. 

43) See article by W. J. de Kock in Historiese Studies, 
Jaargang I, No.3. - Die Rol van J .A.Froude in S .. A. ,p.42. 

44) De Kiewiet: Imperial Factor, p.61. 
45) De Kock: Confederation, p.84. 
46} Walker: History, p.365. 

., 



Froude now proceeded to_the Eastern Province to meet 

the opponents of the Molteno Ministry in that discife&t~~ 

quarter personally. As Mr. de Kock justly remarks:- • 

11 Hoewel manne soos Paterson en Hofmeyr buitengewone 
eensgesindheid teenoor die Regering aan die dag gel~ 
het, was hulle dryfvere tot samewerking uiters verskil­
lend. Die geringste taktloosheid kon die Afrikaner­
vertroue wat hy in die veertiendaagse toer (through 
the Western Province) opgebou het ,. onherroeplik skok 47). 

At Port Elizabeth he again refused to appear in 

public to· make a speech, preferring to give interviews 48). 

He proceeded to Natal, and when he returned to the Eastern 

.Province, awaited the result of a discussion between 

Wol~e::Ey and Molteno 49). After receiving a cypher message 

from Wolsefo/ that confederation was impossible as long as 

Molteno was Premier, he decided that Molteno would have 

to be removed from office 50). 

He now decided to make speeches, and at Port Eliza­

beth openly appealed to his audience against the Ministry51). 

He indicated that Paterson was his Premier-elect 52). 

Carnarvon had decided to shift the conference t~ Natal 53), 

but Froude told his audience that he would suspend the 

conference for a few weeks, so as t.o asc~rtain the real 

wishes of the people of the Colony. His progress, in 

the words of Bulwer, was a triumphant success 54). 

Nevertheless, Molteno hardened his heart, and in a 

Ministerial Minute of September 14 finally refused tq have 

anything to do with a conference 55). De Kiewiet describes 

this Minute as a "boycott of .the Home Government's ideas 

and suggestions0 56). Molteno complained that Froude ts 

47) Historiese Studies, Jaargang I, No.3, p.45. 
48) Ibid: No. 4, p.35. 
49) Ibid: p,36. 
50) Walker: History? p.365. _ 
51) Historiese Studies, Jaargang Ii No.4t pp,36-37; 

The Port Elizabetn Telegraph 0/9/7b. 
52) Ibid. Jn-A-~aha r No '{. 
53) [C - 1399J Carnarvon to Barkly, 15/7/75. 
54) De Kiewiet: In~erial Factor, p.80. 
55) G.H. 31/13. Barkly to Carnarvon (anriexure). 
56) De Kiewiet: Impefial Factor, p.80. 

and 
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actions rendered any giving .way in the direction of a 

conference impossible 57), while Merriman described it as 
0 an Imperial agitation by an Imperial agent ("he could 

scarcely have said lesstt his biographer justly remarks)" 58). 

Barkly was in a quandary. He informed Molteno that .. 

he had to bow to the almost universal approval Carnarvon•s 

policy was receiving, and called a spectal session of Par­

liament to reconsider its decision 59). 

Parliament met in Special Session on October 10th. 

The Council, in a hurry, passed a motion condemning the 

Governor's speech because it contained no recommendation 

to Parliament to send delegates to attend the conference, 

and recow.mended that the Colony be represented at the 

proposed conference 60). 

In the Assembly the debate started on a motion by 

Molteno, aimed mainly against Froude's agitation 61). In 

the course of his speech he asked the Assembly -- • 

n ••• what is the use of Responsible Government if an 
Imperial agent is to come out here and arouse the 
whole country against.the Ministry?" 62). 

He made it clear that there was not a particle of 

ill-feeling with the Government towards the republics in 

their decision not to join the conference. 

Philip Watermeyer looked upon the resolution as a 

vote of censure on the Imperial Government, and moved that 

it was desirable that the Colony be represented at the 

proposed conference 63). 

It soon became evident that the opponents of the 

Government were not going to succeed in defeating the· 

Ministry and Barkly sent information i_ntimating this to 

Carnarvon 64). 

57) 
58) 

59) 
60) 

61) 
62) 

63) 
64) 

G.H. 31/13. Barkly to Carnarvon, 3/10/75. 
Merriman to Molteno 25/10/75: M.P. 53 of 1875; and 

Laurence: Life of Merriman, p.24. 
G.H. 31/13. Barkly to Carnarvon 18/9/75. 
Minutes, Special Session 1875, p.5. Vide supra Chapter 
Five, p.6// ... 6-J:1 • 

V. & P. Special Session 1875, p.3. 
For debate see C.A •. 16/11/75; and Molteno: Life of 

Iviolteno, Vol. II Chapter I. 
v. & P. Special ~ession 1875, p.10. 
G.TI. 31/13. Barkly to Ca!'narvon, 1i::./11/?5. 



Discussion was still going on, when another despatch 

from· Carnarvon arrived 65). It appeared from this despatch 

that Carnarvon had withdrawn his suggestion for a conference 

in South Africa• . Saul Solomon then moved a motion stating 

that, inasmuch as the proposal for a conference had been· 

withdrawn, the House was no longer called upon to express 

an opinion upon t~e desirability of the Colony attending 

the conference, but that the Cape Governraent should, if it 

be desired, lend the Home Government its counsel and 
,' 

assistance in clearing up the difficulties that had resulted 

from the ext.ension of British jurisdiction to Griqualand . 

West. Molteno withdrew his motion in favour of Soiomon's66), 

which was carried by 36 votes to 22 67). Froude, seeing 

that the dead remained so, left for England in a despondent 

mood 68). 

Now, if Carnarvon•s intervention cannot be described 

as unconstitutional when he wrote the despatch, the same 

cannot be said of Froude I s agitation •. That an Imperial 

agent could come and raise opposition to the Colonial 

Ministry was unprecedented in the· annals of colon.ial con­

stitutional history. This agitation was unasked and un-

·constitutional. 

It is another of Carnarvon's blunders ~hat he ccunt­

enanced Froude 1 s agitation, and, as he informed Barkly 

that Froude had had his full confidence and support through­

out 69), he is also to be condemned for being privy to 

Froude 1 s unconstitutional agitation. 

The last words had, however, not been spoken on the 

conference question. Solomon's motion had left the Govern­

ment under a defini t~ obligation. So on the 8th June, 1876, 

65) [C ..;. 1399] Carnarvon to Barkly, 22/10/75. 
66) Historie se Studies: Jaargang I, No. 4, p .40. 
67)· v. & P. Special Session 1875, p.36. Walker erroneously 

states in his 11 History11 that Molteno's motion was 
rejected by the Assembly (p.367), while De Ki~wiet 
makes the same blunder in Imperial Factor, p.81. 

68) Hist9riese Studies, Jaargang I, No.4, p.40; Paul~ Life 
of Froude, pp.269-270. 

69) G.H. 1/23. Carnarvon to Barkly, 24/1/76. 



Molteno moved. a long resolution, the gist of whitch was the,t 

the House approved that the Colonial Secretary proceed to 

London to gi •re tb.e Home Government counsel and assiste,nce 

in_ settling the Grique,land West dispute and to d.istru.ss 

further matters that might be desirable, 

" ••• and thus, among other advantages resulting the.re­
from, afford Her Majesty's Government the opportunity 
which Lord 0arnarvon states that he considers expedient 
of expla,ining,_ ~ore specially th~ general principles • 
upon which they are of opinion that the native policy 
of the future should be based and the terms and con~ 
ditions which they conceiye that a confederation might 
be effectively organisedn?OJ. 

To this llfir. Mae,sdor:p, member for Graaff Reinet and 

a supporter of the conference party moved an amendment 

stating- ths.t it was in the interests of the Colony that 

the Colonial Secretary be accompanied by two co-d.elegates '71). 

On tp.e 9th June 1fir. l:>auer, also a supporter of the 

conference party, sprang a.surprise on the House. He moved 

that if the Colonial SecretEJry proceeded to England, he should· 

only lend counsel and assistance in the settlement of the 

Griqua.land dispute, but should not discuss any further 

matters with the Secretary of State for the Colonies 72 >. 
Bauer's- amendment was nothing rnor~ than what had 

been a.greed to in November during the l:3pecial l:3ession '7 3 ). 

From Molteno's motion it appears that the Government had at 

last decided to get off its high horse, while Maasdorp's 

amendment amounted to a vote of want of confidence in the 

Colonial. Secretary., Ultimately Se,uer 's amendment wa.s· adopted 

by a substantial majority f4). 

This is where we leave the 0onference question. It 

never again during Molteno's term of office became a burning 

question. 

Now the uonference question, plus Froude's agitation, 

set the ti.de running strongly against the Mol teno V.J.nistry. 

70) v. & P. 1876 1 p.116. 
71) Ibid.. 
72 J Ibtd.: p .,116,. 
73) V. & P. l:ipecial tiession 1875, p.34. 
74) V. & P. 1876, pp.116-118. 



This is clearly seen in the motion passed by the Council 

during the l:Jpecial l::>esf,ion in lfovember 1875 • It really 

a.mounted to a vote of want of confidence in the Government, 

ina.smuch as the Govermnent was responsible for the Governor's 

speech. The time was still to come, however, when the 

Ministry would be forced to resign because of an adverse 

vote.in the Council, and then only after going to the 

country with the question, and being defeated at the polla'75). 

Now I have remarked that the t:iprigg motion in June, 
' 

1875, alongside with vr. White voting for the motion of 

thMks to Carnarvon in the Council, seems to indicate that 

Molteno was really only finding out how the wind blew. 

This.is borne out further by a despatch from Barkly to 

Carnarvon in which the Governor informed uarnarvon that 

Molteno wa.s of opinion that Froude 's agitation in the 

Colony made acy giving way in favour of a conference out 

of the g_uestion 76 ). Finally, there is then Mol teno 's 

conference motion 77 ). It would seem, therefore, that 

Molteno we,s not adverse to the holding of a conference, 

but that circumstances thwarted him in beating an honour­

able retreat. 

It is of great importance to note that this affair 

drew the opponents of the Government closer. together. The 

opposition started to close its ranks, but it was still 

some time before it would succeed in being strong enough 

to hold the Government at bay. 

75) .lii.g .• the Jameson Ministry in 1907. , , 
76) G.H.31/13. Barkly to carnarvon, 3/10/75. 
77) V. & P. 1876, p.110 and above. 



CHAPTER SEVEN. 

11 BER MAJESTY'S OPPOSITION" 

Immediately prior to the passing of the Responsible 

Government ~ill there existed two parties or groups in the 

Colony, i.e. the Responsible Gove~nment ~arty and the 

anti-Responsibles. 

The anti-Reswonsibles consisted-of the Western 

Province conserv~tives and the Eastern Province separation­

ists of 1820 heritage. At one time the separationists seem 

to have viewed the introduction of Responsible Government 

with equ~nimity, on condition, however, that it be preceded 

by federation, which implied separation 1). 

The introduction of Responsible Government brought 

the existence of the two parties to an end 2). The separa­

tionists made a few last attempts to have their pet scheme 

put into practice, but, as they failed, settled down to 

form an opposition 3). 
, 

But it was not an opposition in the sense that we 

know it to-day. There were no clearly defined parties, 

held together in a homogenous organization. Parties con­

sisted of personal followings 4). 

In 1875 John Paterson decided that the time had 

come to form an opposition. He wrote to Merriman to sound 

him and ascertain his views. The section of the letter 

relative to 'the formation of an opposition is quoted here 

in extenso :-

"I wait to see (before going to Parliament) what 
the Ministry produce. If their programme is disappoint­
ing and a sham, I shall come down at on;ce, and the first 
thing then to be done will.be to call a meeting of mem­
bers, and resolve upon organizing an opposition. 

. "Choosing Leaders.- It is vain to hope to do any-
thing without such organization and it is worse than· 
chi+aish to put off any longer lhe day of organization. 
If the opposition should at first muster only a dozen_ 
n9mes~1it woulddbbe a.power in the Parliament, and party 
e1isc1.1-1 1ne woul . e inaugurated. I have made up my 

1) Molteno,: Lif7 of Molteno, Vol. 1, pp.178-179. 
2) Walker: De Villiers, p.57 •. 
3) Ibid: pp.61-62. 
4) De Kock; Confederation, p.51. 



mind, if members think I could be of any service to them 
in organizing such opposition to give my services to the 
party, and I know I can calculate on you to do the same. 
Now, in looking over names, the following strike me as 
likely to have followings: Solomon, Sprigg, Fairbridge, 
Manuel, Watermeyer in the Assembly, and De Korte, Hof­
meyr and qodlonton in the Council. Can the$e be in any 
way induced to join an opposition whose policy shall be 
progressive, or united against a policy which is non­
progressive or stagnant. You will be able to say, and 
.I should like. you to say. Of course there will be great 
shyness .et joining an opposition at once, but it must 
co~e. Let me hear from you on the subj ect11 5). 

Unfortunately Merriman's reply has not yet been 

found, if it still exists. However, from a subsequent 

letter to Merriman it appears that Sprigg did not fall 

into line ~ith Pat~rson's suggestions 6). It is clear 

what Paterson was aiming at. He wanted to form a party with 

a closed organization, and controlled by a strict party 

discipline. This·entailed of·course, caucus meetings, 

whips, and such party necessities. 

Now, caucus meetings were held prior to the 

second reading of the Natal Criminals Bill of 1875, and 

again prior to the debate on the conference question 7). 

The conference party, however, does not seem to have been 

controlled by a strict party discipline, such as Paterson 

envisaged, for in the con~erence debate on June 9th, 1876, 

Sa~er, one of these members, moved an amendment to Molteno's 

conference motion diametrically oppo~ed to the policy of 

the conference party 8). What is more, Sprigg, who in 1877 

formally became the leader of the opposition, still went 

practically all the way with Molteno. It is clear that 

Sprigg, before 1877, never identified pimself with any 

. group. He doubtlessly had a following, as we see from 

Pa~erson's letter to Merriman, but he voted with his 

following to suit his own ends. 

6
5) Paterson to Merriman: 17/3/75; M.P. No. 12 in 1875. 

) Paterson to Merriman; 20/8/75; M.P. No. 53 in 1875. 
7) See above, Chapter Six, and De Kock: Confederation, p.51. 
8) See above, Chapter Six, P•~~--i 



Why the~ was it that no·definite opposition arose 

before 1877? The -only explanation seems to_be the following 

observations made by Cunynghame :-

11 The present political position of tlle colony 
requires some explanation. There has always been a 
conflict between the interests of East and West, and 
the Eastern half itself is divided as to political 
views into three sections: Port Elizabeth with its 
port at Algoa BaY:_i Grahamstown with Port Alfred at 
the mouth qf the Kowie, and Queenstown and ~ing . 
Williamstown, with their port at East London. There 
is quite as much local antagonism between these sections 
as there is between east and west of the colony119). 

It would seem, therefore, that local jealousies 

stood in the way of the formation of a strong opposj.tion 

party founded on provincial lines. 

It is a profitless task to compare the various 

division lfsts up to 1877 in order to find the nucleus 

of some opposition party. There was a considerable amount 

of cross voting, and even men like Sprigg, Solomon and 

S9anlen did not consistently vote on one or the' other side. 

Paterson is amongst the few members who consistently 

opposed the Ministry. Merriman, before joining the Ministry, 

filled the role of a "free lance" in politics, and voted, 

it would seem, according to the dictates of his conscience, 

although it would seem that he was at one time a trusted . 
lieutenant of Paterson 10). To talk therefore, as Professor 

Walker does 11), of Sprigg 
1
as the leader of the opposition, 

is a misstatement, inasmuch as each of these local groups 

had its own leaders, supporting or opposing Molteno as 

would benefit the~r specific locality. 

In the 1877 session, however, we find the first 

signs of a strong and consolidated opposition arising, 

which peld together right through the session. 

This opposition opposed the Government's main 

measures in the 1877 session. We shall now turn to a 

consideration of these measures, so as to show the strength 
as well as the temper of the opposition. 

9) Cunynghame: My Command in S.A., PP• 102-103. 
10) Paterson to Merriman: 20/8/75; M.P. No.53 in 1875. 
11) Walker: History, p.365. 



The first measure on which the opposition put the 

Ministerial party through its paces was the Griqualand West 

Annexation Bill. 

When Molteno visited London in 1876, he pledged 
I 

himself to get the Cape Parliament to pass a Bill to annex 

Griqualand West.12) 

The Bill that came before the House for the second 

reading on June 6th, 1877, was largely the embodiment of 

a report by a commission that had sat earlier in that year. 

Molteno introduc,d the Bill 13) M:_c.'i Southey, who had been 

elected member for Grahamst0wn in 1877, moved that the 

order for the second reading be discharged, and the Bill 

referred to a Select Committee with power.to take evidence 

and call for papers 14). Merriman replied that the House 

was merely called upon to assent to the principle of 

annexing Griqualand West. He indulged in a high-flight of . 
fancy by expressing the opinion that he "expeqted in a few 

years to see. a European population stretching from the 

Diamond fields to Walwich Baynl5) (sic!). Molteno said 

he regarded the amendment as a party move, and that the 

Ministry would resign if it were carried (16). Most members, 

amongst others Paterson, were of opinion that the House was 

pledged to accept.the Bill, and that they would consequently 

vote for the principle, but did not pledge themselves to 

support the details. The Bill. was read a second time. 

On the 8th, Southey moved that if his motion for 

the discharge of the Bill be carried, the Select Committee 
.• • I,.,, 

consist of the Colonial Secretary, Messrs. Manupl, Pater-

son, Probart, J. ~. de Wet and himsel.f 17)~ He was not so 

sur.e that the population of Griqualand West desired to be 

12) Moltenci: Life of Molteno, Vol •. II, p.103. 
13) V. & P. 1877, p.51. . 
14) Ibid. 
15) For debate, see C.A. 7/6/77. 
16) Ibid. 
17) V. &. P. 1877, p.6,. 
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annexed, and furthermore, that the evidence before the 

House was inadequate. The House should have information 

as to the state of the country, its finances, its popula­

tion and property 18). 

The Government, seeing the temper of the opposition, 

decided to temporise, and liaerriman announced that the 

Government did not desire· to press the Bill unduly 19). 

On Monday the 11th, the opposition, seeing that the 

Government was getting jittery, also decided to temporise. 

Maasdorp consequently moved a 11 rider'! to the motion of 

Southey in the following .words·:-

"That it be an instruction to the Select Committee 
to restrict its enquiry to the number and description 
or the population, the extent and value of the land 
and its cultivation and other resources, the revenue 
and expenditure and general fin~ncial condition of the 
province, and to report within 14 days from the date 
or nomination.or such cow.mittee20). 

The Attorney-General, in name of the Ministry, 

announced that the Government would not object to the 

course proposed by Maasdorp 21) and the Bill was referred 

to a Select Committee 22). 

The _opposition was therefore strong enough·to 

force the hand or the Government. The opposition o~ this 

occasion was but a toretaste of what was to come. Sprigg, 

now formally leader or the opposition, was going to show 

the House exactly how strong the opposition was. 

Now, Sprigg had been chairman of the defence com­

mittee that ~ad been appointed the previous year. This 

committee had brought up a report that cannot be d&Seribed 

as practicable, inasmuch as it divided the Colony into 

~ast and west 1·or purposes of' defence of the frontier. The 

West was to contribute taxation, while the East was to 

18) Debate: C.A. 9/6/77. 
19) l'llbid. 
20). V. & P. 1877, p.72. 
21) C.A. 12/6/77. 
22) V. & P. 1877, p.72. 



carry arms 23 ). The Bill that the Government brought up . ' . 
did not contain this recognition of separation, and was set 

down 1'or the second reading on June, 25th. 

On June 14th the Colonial Secretary delivered his 

budget speech and moved that the House go into committee 

or supply on estimates the :t'oll.owing Monday 24). Molteno 

poin~ed out that the Governmeni had supplies only up to the 

end 01· June, and that.it was therefore necessary to pass 

the estimates through both Houses before the beginning of 

July 25). He said he was aware that the Government was 

going ~o be called to account for unnecessarily pressing 

on the estimates~ Such obstruction would be a serious 

26). matter 

Sprigg immediately· denied that the opposition was 

out to cause unnecessary delay. They first wanted to discuss 

the Burgher Force Bill before proceeding into Committee of -·-
supply on the estimates. The Burgher Bill was intimately 

connected with the estimates, and the opposition wanted to 

see larger means provided for frontier defence. Re said 

that the opposition was going to obstruct the passing of 

the estimates, and re:t'erred to the doctrine of redress of 

grievances ber·or.e supplies are granted~ He moved that the 

House go into Committee of Supply on the estimates on Friday, 

the 29th June·27). If, however, the opposition happened 

to be in•a minority, they would --

"continue to o:t·fer every constitutional. opposition to the 
passing or the estimates until we are satisfied that a 
good derence measure is to be provided f' or the future 
sa1·et.y 01· the colony11 28). 

Paterson t~en proceeded to attack the Government's 

rinancial policy, and held that the revenue had been over­

estimated. It was the duty o:t' the Government to reconsidel!: 

ana bring up a new set of estimates. 

23) G.l - '77, p.10. 
24) V. & P . 1877, p • 98. 
25) The f'inancial year was ±'ram July to June. 
26} For Molteno's budget speech, see C.A. 16/8/77. 
27) V. & P. 1877, p.98. 
28) For Sprigg's speech, see C.A. 16/6/77. 



'"' If ..... u· 

The opposition proved to be as good as their tl:ireat. 

Member af'teT member got up to talk. On the 22nd, Paterson 

again attacked the financial policy of the Government. This 

was too much for Molteno's patience. With the proverbial 

roar or the I.ion of Beaufort. he expostulated against 

Paterson:--

••the Ministry cannot sit here and be tormented by the 
insulting- remarks of: the honourable member for Port 
Elizabeth11 

• 

Let the House decide between the opposition and 

the Government. If faterson's accusations were true, then -­

rtthe sooner the country is relieved of the Government, 
the betterli 29). • • 

The.opposition therefore had succeeded in obstructing 

the passage of the estimates. Sprigg now announced that the 

opposition had attained its object and would not press the 

matter to a divis~on 30). 

The first phase of' the battle against the Government 

had been successfully carried; the opposition ha.d succeeded 

in holding ~p essential business for 8 days. 

~o success!"ul was Sprigg's opposition, that even 

the uArgus 0 got nervy about the Government's prospects, 

and warned its readers that a change of Ministry was not 

unlikely (31). As early as the 9th June it had announced 

a probabl.e new Ministry, with Southey as Premier and Colo­

nial secretaryf but on the 14th it started to put its money 
/\ ~!) . 

on Sprigg as the new Prime Minister. With a sigh of relief 
I\ 

it announced at'ter the conclusion 01· the debate to go into 

Committee of supply on the estimates that --

0 Neit.her the House nor the country wants a change in 
Government" 33) . • • 

The second phase o:t' the opposition's struggle against 

the Ministry commenced on. Monday, the 25th June, when the 

29) C.A., 26/6/77. 
30) Ibid. 
31) C.A., 14/6/77, sub-leader. 
32) c.A., 9/6/77, sub-leader. 
33) 'iC .A., 26/6/77, Leader. 



Attorney-General moved the second reading of' the Burgh.er 

Force .Bill 34). Arter explaining why he took charge of the 

Bill, he went on t.o deprecate the fact that a defence measure 

should partake oft.he nature of' a party question. He said 

t.nat t.ne uovernment would entertain any reasonable amendment 

and would not t.ake up the attitude of "take it as it stands 

and we will admit. 01· no alterations". The Act provided for 

t.he necessary machinery t.o put the Force into action.· Al­

though t.hey were to hold themselves ready, they ought to be 

moderate and do nothing that would provoke an attack35). 
\ 

Sprigg immediately answered the Attorney-General's 

speech:-

npublic attentiontt he said, 11 during the past twelve 
months has been earnestly directed to the present session 
of Parliament w.ith the full expectation that it would 
produce a real defence measure for the country. That 
expect.at.ion, I need hardly say, is most grievously dis­
appointed by the Bill now before the House'1 • 

He described the Bil.las one "to provide for the 

numbering of the male inhabitants of the Colony between 

the ages of 20 and 50 yearsll . To be ot' any use, the Bill 

neected a taxing clause to raise about £60,000, yet the 

Government had announced that they were going to impose no 

new taxation that year. The opposition regarded the Bill 

as a sham and as a dishonest Bill.. He explained that the 

princip~e underlying the recommendation of the commission 

t.o have one half contribute in taxes while the other half 

carried arms was 11that every man shall contribute to the 

defence of the country in the way in which that contribution 
11 36) shall be o:t· t.he most service/· . 

;\ 

amendment :-

He moved the following 

"That this House, regarcling the proposals submitted 
to it by the Government for a large increase of the 
Frontier Armed and Mounted Police, and also a Bill. to 

34) V. & P. 1877, p.153. 
35} C.A., 28/6/77. 
36) C.A., 28/6/77 {Supplement) 



organize the entire Burgher Force of the Colony as an 
•indication that the Government with the very best means· 
of information, accepts the conclusions of the Colonial 
Defence Commission, respecting the magnitude of the 
danger from a native outbreak to which the Colony•in its 
present defenceless positi_on is exposed, cannot acc.ept 
the Burgher Force Bill, introduced by the .Government, 
read by the light of the estimates of revenue and ex­
penditure now before the House, as an earnest attempt on 
the part of the Government to provide an efficient de­
fence for the country, and therefore resolve~ that the 
order for the second reading be discharged" 37) . 

• 
This no-confidence motion in the Government was 

defeated.by 32·votes to 25 38). 

Scanlen now moved that the Bill be referred to a 

Select Committee with power to take evidence anq call for 

papers 39). The Attorney-General then announced-that the 

Government would vote for Scanlen's amendment. Scanlen's 

amendment was carried by 32 against 25 votes 40). 

In com.paring the lists of members who voted against 

Sprigg's motion and for Scanlen•s amendment, it appears that 
'\ 

Mr'; Manuel and Mr. Shawe did not vote when a di visi.on was 

called for on Sprigg' s motion. When Scanlen' s motion carpe 

up for division, it was Mr. Fairbridge and Mr. Gird who 

abstained from voting. It seems therefore that Molteno 

could rely on at least 34 members to support him. 

The opposition lists show that Mr. Frost did not 

vote in the division on Scanlen•s amendment. It would, 

therefore, seem that Sprigg could count on at least 26 

members, for Laing voted in the Scanlan division, but not 

in the division. resulting from Sprigg's no-confidence 

motion. 

On July 3rd Sprigg took exception to the composition 

of the Select Committee, and the opposition actually succeed-

ed in forcing the Government to change i:ts composit_ion 41). 

The reason why the Government was defe~ted on this occasion 

" /. 

37) V. & P • 1877, p .154 • . 
38) Ibid; p.156. • 
39) Ibid: p.166. Scanlen had voted agains~ Sprigg's no­

confidence amendment. 
40) Ibid: p.172. 
41) Ibid: pp.208-209. 

, 



ton 

was because the opposition caught it unawares. This defeat 

came on the same day that the "Argus''wrote as follows about 

Mol.teno:-

11 Mr. Molteno is·a good Minister but a bad tactician. 
He administers the country with great sagacity, but he 
displays little foresight in the control of Parliamentary 
proceedings. On great occasions the rank of his ·party 
are (is?) full., but his side is seldom ready to meet 
emergencies. There is no such officer as a Government 
whip, and the supporters of the Ministry are not kept 
prepared to meet sudden attacks from the oppositionh 42). 

In 1877 therefore a strong opposition sat in Parlia­

ment, ready to snatch victories from the Government when the 

occasion~ose, fairly disciplined, and ready to oppose the 

Government on major points of policy. 

42) C.A., 3/7/77 (Leader). 



CHAPTER EIGHT. 

THE DISMISSAL OF THE MINISTRY. 

I. 

We have already seen what the powers of the 

Governor and High Commissioner were l).· As Governor~ 

he- was the personal representative of the Crown in the 

Colony; as High Commissione.r he was a kind of liaison 

officer to the British Government in South Africa, with 

powers, functions and authorities extending beyond the 

borders of the Cape Colony. 

Legally and technical~y the Governor could make 

or unmake a Ministry 2 ). But it is obvious that he 

should make use of this power ·only under extenuating cir-
. 

cumstances, because it is not the prop~r function: of a 

Governor to determine the composi;tion of a Ministry; 

that power belongs to Parliament 3}. For, . if he acts 

thus, the Crown definitely.takes sides in partypolitics, 

• a thing w~ich is to be cieprecated 4 ). 

Before pronouncing upon the constitutionality, 

or otherwise, of Frere's action, let us briefly review 

the nature of the differences between the Governor and 

the Ministry that gave rise to the dismissal. 

II. 

In August 1877 the Ninth and last Kafir War in 

the Cape Colony started es result of a drunken brawl. 5). 

Frere and Iv'Ierriman were on the drought-scarred and war-

1). Vide Supra: Chapter 2. 
2). De Kiewiet:Imperial Factor, p.173. 
3). Inasmuch as and insofar as it can. :;.upport or wi thdraw7• 

its support from the Ministry. 
4). It should, however, be remembered that 1t was only in 

1926 that the parallel between the King and the 
Governor-General was drawn. 

5). Theal:History, Vol.I,p.53 following; Wilmot:History, 
Vol.I,p.216. 



scared frontier when the storm broke 6 ). 

It was only towards the middle of October that 

operations agains.t the Galekas started on something like 

a large scale and by the end of October the war seemed 

to be over. The operations in the Transkei had been 

conducted by Commandant Griffith:, who had been promoted 

to the temporary rank of Colonel in Her Majesty•s Army 7). 

In December, however, the Galekas, who had been driven 

towards the Natal bor~er, returned to the attack. This 

was followed by a general rising of the Rarabe clans in 

and outside the Colony B). The war had thus taken on 

the character of a rebellion. 

Meanwhile. Sir Arthur Cunynghame., the Liautenant­

GoYernor and Officer Commanding the Imperial Fonces in 

South Africa, had been appointed Commander over all 

Colonial Forces, including, or course, the Imperial 

Forces 9) .. ·The appointment was signed by Merriman 

"for the Colonial Secretary". This clearly indicates 

that the appointment was made with the full.concurrence 

of the Cabinet. This appointment was never revoked lO). 

In the dismissal debate Merriman stated that there had been 

an understanding to the effect that Gunynghame's command 

was to be merely nominal 11 }. Cunynghame emphati.cally 

denies this statement, stating that he would never have 
12: 

accepted the command if his hands we.re to .be "so fettered". 

As there is np evidence. to bear Merriman out, it seems to 

me that the appointment of Cunynghame intended that he 

6). 
7}; 
8). 

9) • 
10). 
11}. 
12). 

Laurence:Life of Merriman, p.28. 
Govt. Gazette,5/10/77.:'Govt. Notice No. 657" .. 
Theal:History, Vol.I;p.74 - following; Martineau: 
Frere, Vol.II,p.202. • 

Govt. Gazette,5/10/77: Govt. Notice No. 656. 
A.2-78, p.20. Memo. for Ministers, 26/1/78. 
For debate on Ministerial dismissal: ·c .A .27/ 5/78-4/6/78. 
Cunynghame: My Command in ~.A. p.312. 



should exercise the powers,, functions and authorities of 

Commander over all Colonial Forces. 

On 11th January, 1878, Molteno, who had just 

arrived in Kingwilliamstown, informed Frere that the 

Cabinet wished to entrust the suppression of the rebellion 

in the Ciskei. (colonial-territory proper) to Colonial Troops, 

"unfettered by any co-operation or control from Her Majesty's 

Officers and Foxces" i.3). Operations in the Transkei, 

extra-colonial territory, were to be conducted by Imperial 

Troops under their own Commanders 14). The Colonial 

Troops, to be used in the Ciskei, were to be under an 

officer known as the Commandant-General. Moltano 

proposed to-invest Commandant Griffith with the powers,. 

functions and authorities appertaining to that office, the 

appointment tot ke effect as from 15th January. l5) 

The appointment was gazetted on 18th January; henceforward: 

"All returns and reports connected with the Forces 16 ) 
of the Colony will be made to him accordingl.y ". • 

~), up to this time Grifti th.· had been a 

subordinate to Cunynghame. Now hawas elevated to a position 

of Commander of Colonial Forces.- Cunynghame, in his 
L~ g,,v • 

~ capacity as Commander of Colonial Forces, had attended the 

meetings of the Executive Council.I?}. This.seems to 

be the only instance between 1872-78 that a Governor mede 

use· of the power given him by his Commission lS)to invite 

anybody whom he may deem fit to attend the meetings of 

the Executive Council. 

By elevating Griffith to the position of Commandant­

General, a dual command in .a double sense was created. 

1,3). A. 2-78,pp. 9 & 12. 
14). Ibid: p.12. 
15). Ibid: p.18. • 
16). Govt. Gazette,18/1/78, Govt. Notice No.53. 
17). A.8-78, p.55. Frere to Cu.nynghame, 1/10/77. 
18). A.5-78,p.2. sect.2 and Supra: Chapter 2, p.17 



• 

First of all, a dual command had been created inasmuch 

and insofar two persons had been invested with the same 

powers, functions and authorities .. Secondly, the 

Colonial Forces were to be separated from the Imperial 
' Forces who were to operate side by side -without any 

co-operation or dependence upon each other. 

Legally Griffith's position was hopeles:s. 

Colonial law knew no such officer as a Commandant-

General 19 ). It only knew an officer called "Commandant 

and Inspector-General of' Auxiliary Forces" 20 ). Frere 

immediately asked for a definition of the duties of the 

Commandant-General 21 ) and then told Molten; that his 

proposed changes were "far too violent, impractical and 

unconst_itutional",-22 ) and proceeded to submit a host of 

questions to Molteno for the Attorney-General's legal 

opinion. First of all, he wanted to know if the appoint-

ment of the Commandant-General, absolved from all control 

by the Governor, as Commander-in-Chief or any other civil 

or military officer acting under the Governor's orders, 

was in accordance with the terms of the Governor's-

Commission or of any Act of Parliament. Secondly, if an 

act of indemnity would cover the acts of men acting as 

military without lawful warrant and without or in opposition 

to the ordersof any lawfully constituted military authority. 

Thirdly, 

0 what members or officers of the Colonial Govern­
ment are competent to give such warrant for acts done 
in districts where Martial Law has been proclaimed, 23 ) 
as shall justify those acts as military proceedings" 

19). A. 2-78, parrBg:raph; 16. 
20). Ibid: p.18. 
21). Ibid: p.18. It seems from the available evidence 

that the Cabinet never gave this definition Frere 
asked for. 

22). A. 2-78, p.19. Memorandum. 
23). A. 2-78, p.22. sect.33; Laurence:Life of Merriman,p.3~ 



To Frere the whole position was clear. The 

command of all f o;rces in the field "legally and· by the. 

constitution" rested with the general Officer~Commanding. 

Her Majesty's Forces, if he were empowered by the Governor 

and Qommander-in-Chief to assume the command of the 

Colonial Forces. Hence, tha appointment.of a Commandant-

General to act .independently of the general Officer 

' Commanding was illegal and unconstitutional. Hence 

the Commandant-General's acts,• and the acts of all those 

who obey him, would be illegal and would.not be covered 
~-------·__..;.--, 

. by an act of_indemni.ty. --- ' 

The only legal and constitutional 

course would be that Griffith act under the general con-
24} trol of the General commanding the Forces, • 

These question$, with Frere 's views, were submitted 

on the 26th January. When the Governor dismissed Molteno 

on the 2nd February, no reply had yet been received. 

On 4th February, the Governor telegraphed to Mills., the 

Under-Colonial Secretary, for an immediate reply 25). 

The answer was received after Sprigg had succeeded to 

office, that is on 6th February. 

··Tbe opinion was to the effect that the Governor's 

Commission as Commander-in-Chief placed Her Majesty's 

FQrces in the Colony under his control, but gave him no 

authority over the Colonial Forces. All ~uthority which· 

he has over them is such as is vested in him by the 

various Acts of Parliament under which the Forces are 

embodied. These powers he could only constitutionally 

exercise by and with the advice of his Ministers. Further-

more, as every person in the Colony is empowered to arrest 

any person guilty of serious crime, being bound to do so 

24). A. 2-78, p.22. sect. ,34. 
25). A. 4-78, p.13. Telegram: Frere to Mills. 



under certain circumstances, and able to kill such 

malefactor in case of resistance or attempt to flee, 

therefore a body of men could act together to arrest 

and kill malefactors .. 

"They may, in my opinion, act under the dire.ction 
of a leader chosen by themselves, and therefore they 
legally act under . a police officer, magistrate or 
other person appointed by the Government" ....... . 

Therefore 1 

"in my opinion the appointment of a Commandant-. 
General to direct the action of volunteers• and police 
engaged in the Corony in the·suppression of the re­
be11·1on is not illegal O • 

"In answer to the second and .third questions, 
I consider that persons who have arrested or killed 
criminals under the circumstances before indicated; 
need ·no act of indemnity or warrant" '261. 

From this opinion of the Attorney-General it is 

to be deduced that there was to be a Commandant-General 

only in time of war and under the circumstances detailed 

by him. It is interesting to notice that this w~s 

recognised by the Constitution of the Orange Free State 27 ) 

We must now detail the quarrel over Merriman's 

"assumed" position as Minister of War and Police. 

From the outbreak of the war Merriman had taken 

charge of'the Department of Defence and made Kingwilliams-

town his head-quarters 28). Now the functions apper-

taining to the Department of War and Police fell under 

the Department of the Colonial Secretary 29 ). But. Merrima, 

had been entrusted with these functions by the Cabinet 30 ). 

Frere himself admitted that Merriman performed the duties 

well, but at the same time stated that the functions he 

performed aught to receive the attention of a separate 

26). 
27). 

28). 
29). 
30). 

• A.4--78,p.14: Telegram: Attorney-General to Governor. 
See article.s51 & 52 Printed in Eybers: Select 

Documents, p.295. 
Laurence:Life of Merriman, p.28. 
Vide Supra, p. lf,6. 
A. 2-78, p.30: Minute 2/2/78; Laurence:Life of 

Merriman, pp.34-35. ; Molteno: Life of l\folt@no, 
Vol.II p.338. 



Minister, or be in the hands of an Under-Secretary of 

State, after the English .fashion 31 ). . Molteno's 

biographer takes this to imply that Frere assented to 

Merriman acting as "virtual War Tu'.Iinister" 32 ). From 

the available evidence it seems that Frere did not origi-
. 

nally object to . Merriman exercising these functions, for 

on 1st Octob.er, 1877, Frere wrote to Cunynghanie as follows_: 

"YourExcellency is aware that since the present 
disturbances came to a head the Honourable the 
Commissioner of Crown Lands has, with my full con­
·currerice, and with, I have every reason tb believe, 
the full consent of the whole Cabinet, taken the 
principal share of all duties which would devolve 33 ) 
on a Minister or Wa:r·and Internal Police ....••.... " • 

In January, 1878, Frere suddenly· objected to 
. 

Merriman's "assumedtt position and pointed out, on the 

26th of that month, that there was no Minister of War or 

Police 34 ). • The functions of the War and Police 

Department belonged to the Colonial Secretary" but in no 

case as far as I am aware either befoTe or since the 
introduction of Responsible Governmeni;have the large 
ministerial duties combine.d in that important office, 
been considered to include either the personal command 
of troops in the field or the independent power to 
direct military operations in the field without 
refer-ence to or control by either the Commander- 35) 
in-Chief or the General-Officer commanding in the Fieldn 

Frere's objection seems to have bee~ more against 

the milit.ary operations that Merriman was carrying on 

without reference either to him or Cunynghame 36). He 
Merriman's 

was of opinion that all persons acting under '1 ~ orders 

would be liable to prosecution, inasmuch as Merriman 

possessed no independent authority 37 )and requested his 

Mini~ters definitely to state: 

31) • A .2-78, p. 7. :Minute, 26/12/77 
32). Molteno: Life of Molteno, Vol.II, p.338, N.l. 
33) • A. 7-78, p .55. Frere to Ounynghame, 1/10/77. 
34). A. 2-78, p.19. sect. 8. 
35). Ibid. 
36). Ibid. p.24, sect. 4. Minute, 31/1/78. 
37). Ibid: p.24, sect. 6. 



nwhether they intend/the Governor and Comm~nder­
in-Chief or the Commissioner· of Crown Lr-:inds to 
exercis·e command over the MilitAry Forces raised in 
the Colony and now engaged in what are, beyond all 

. dnubt, militfleyoperations on e large scale, in the 
Colony and .its neighbourhood. 

• 38)" I request an early answer on this subjec.t ... • 

Cunynghame, for his part, absolutely refused 

to have anything to do with the illegal military opera­

tions conducted by Merriman ~9). 

Things now rapidly c~meto a head. Frere 

summoned the Ex:e::cutive Council, on his own initiative, 

to meet on 1st February. At the meeting Moltenq 

immediately protested that since the introduction of 

Responsible Government the E:icecutive Council had never 

been summoned by the Governor on his own initiative, 

but that it had always been done on the advice of the 

Cabinet. Furthermore, he had had no intimation as 

to what was going to be discussed; the Cabinet, as a 

whole, was ignorant as to the business on the Agenda 4o). 

Cunynghame, at the request of the Governor, protested 

Against the operations which had been carried on without 

reference to ~im "~s an infringement of his position. 

And command as laid down in the Queen's Regul·etions. 
• " 41.) 

and his commission as Gener~l Commanding in the Colony• 
.. . 

As Mo.lteno i:::ind his colleagues (Merrimen ahd 

Brownlee) were unBble to discuss the.business on the 

Agenda 42 ), Frere summoned the Exe-cutive Council to meet 

at 4 o'clock the following day (2nd February). 

38). 
39) • 
40) : 
41). 

42). 

A.2-78,p.24, sections 15 & 16. 
Ibid::_ p.25: Cunyngheun.o to Frere, 30/1/78~ 
A. 2.:..78, np.2?-28. Minute by J'.C. Molteno 1/2/78. 
A. 2-78, n.26. Minutes of; meeting of Executive 

Council 1/?./78, 
The business was the discussing of a·TJiinute by 
BelliArs, D.A.G. - for Minute see A.2-78, p.22 ..... 



When the lxecutive Council met on the 2nd, 

Molteno hAnded in a Minute drawn up by the Ministers, 

which was a reply to Frere's Minute of 31st J~nuAry. 

Molteno at the same time stated that t·he Governor's 

Minute of 26th January had been referred to the 

.Attorney-General, as the_ Governor had desired, but 
43) no renly had yet been _received. 

The Minute Agrees with the opinion the 
44) 

Attorney-General expressed on the 6t~ February, that 

the Governor ·has no special authority over the Colonial 

Forces. The nosition occuoied by the Commissioner of 

• Crown V:,nds and Public Works was not assumed by him, but 

WAS assigned· to him by the Colonial Sec1:etary with the 

concurrence of his colleagues. Also, es Ministers 

were responsible to P~rliament, they would have to 

~nswer to that body for all the acts of the C~binet. 

This w.as all the more so because responsib:ll.i ty was 

collective, the act of any one Minister.being the act 

of the Cabinet as a body. Hence they saw no reason 

why they should change the advice already given to the 

Governor as to the conduct of operations 45
) •• 

Frere deprecated the fact that they had not 

waited for the Attorney-Gene·ral' s opinion. Molteno, 

he said, had offered his resignation when he (Fr~re) 

had intimated to him, on reAding a preliminary memo­

randum advocating the anpointment of a Commandant­

General, that he could not ac,cent such advice, which, 

in his opinion, was illegal. He, Frere, was now ready 

to accept Molteno's resignation, and such of his collea-

gues as agreed with him. Molteno answered that the 

43}. 

44). 
45}. 

A.2-78, p.28. M.inutes of meeting of Executive 
Cot1ncii.·, 2/2/78 .. 

Vide;'Su-rra, p. 1os-166 
A. 2-78, rrn.30-31. Minute of Ministers 2/2/78. 



resignAtion had been withdrawn, but that the Governor 

could dismiss his advisers. Frere consequently dis-

missed Molteno, Merri~man and Brownlee, but told them 

to carry on the business of governing the Colony until 

their successors had been i:ip-oointed 46 ). • On 5th 

February they were relieved from the seele of office 

And the Snrigg Ministry took over the task of governing 

the Country. 

-Pflrliament gave SDrigg its support by nassing 

a motion by Mcasdorp that the dismissal of the Molteno 

Ministry wes unavoidable,by 37 votes to 22. 47) 

III. 

Todd h!:!iled Frere's action rtes indicating the 

proner steps which should be taken 'to uphold the 

authority of the Crown as constitutiom1l head of all 

armed forces' in A British Colony" 48 ). 

Laurence quite correctly points out -

But, as 

"He (Todd) apparently sees no objection 
to the Governor's claim to direct the operations 
o~ forces raised and paid by the Colony, without 
consent of his Ministry, and does not criticize 
the Governor's objection to the conduct of his 
a4visers in assigning to one of the49)colleagues 
the work of a Minister of Defence" . 

argument. 

There seem; to be two weak points in Fre.:res 

First of all, his view that Colonial 

Troops were under his command by virtue of his Commission; 

is untenable. The Attorney-General quite rightly 

stated that he was commander-in-Chief ot: Her D/Iajesty' s 

Forces in the Colony, but that he had no authority over 

46). 
47). 

A. 2-78, p.28. Minutes of Executive Council 2/2/78. 
V.& P. 1878, p. 'JS. ; Molteno:Life of Molteno, 
Vol.II,p,384: For Me~sdorp's Amendment to 

• Merriman's motion. - see V.& P~ 1878; p. 70. 

': : SeiH.also: Wilmot:History, Vol.If !)"Q. 258-261. 
48). Todd; PArliamentary Government, pp.292-293• 
49). Laurence: Life of Merriman, p.39. 



Colonial Troops, other than that vested in him by the 

various acts embodying the Colonial Forces 5o). Keith 

is of the same opinion 5l). 

Again, the Governor's argument that Merriman had 

no legal or constitutional right to act as Minister of 

War is entirely without foundation. In the 1912 

edition of"Responsible Government in the Dominio!s,'',Keith 

justly rema.rked that no exception could be taken to the 

constituti01alposition occupied by Mr. Merriman 52 ). 

As to the dismissal itself. It was unique in 

the annals of Responsible. Government 53 ). The act.ion 

was legal, but, in the light of subsequent developments 

of Responsible Government, unconstitutional. 
di 51-ni ~~ i n1 

Frere, in fact, by ~scu ... slug the Ministry, posed 

as guardian of the Constitution. Now it is clear that 

a Governor is not the guardian of the Constitution where 

Responsible Government is in operation. The: guard_ian 

of the Colonial Constitution was Parliament itself, and 

it would have been more proper to have left the issue to 

Parliament. 

Frere'"s action, however, doubtlessly influenced 

Parliament's decision. Furthermore, the party organi-

zations of 1877 could not stand so rude a shock; tt'ley went 

to pieces and members f'locked to Sprigg's support. 

De Kiewiet is of opinion that the fact that the 

Press and Parliament supported Sprigg is of constitutional 

significen6e 54 l. I cannot share -this view. 

The fact that Parliament decided to support Sprigg 

does not entail that the Governor's action was thereby 

50). 
51). 
52). 
53) • 

5'+}. 

Vide Supra, p. 10-," 
Keith:.Responsible Government in the Dominions,pp.972-973, 
Ibid: 1912 Ed.p,1260. • 
Walker:History, p.375. ; De Kiewiet:Imperial Factor, 

pp. 172-173. 
De Kiewiet:Imperial Factor, p.173. 



rendered constitutional, for an unc·onsti tutional action 

cannot become: constitutional by the Act of a non-sovereign 

Parliament. It is of significance that no Go.vernor has 

ever referr~d to Frere's action as establishing a precedent. 

By dismissing the Ministry, the Governor had 

greatly endangered the prestige of the Crown, as well as 

his personal standing. There was always the risk that 

Parliament would not sµpport_Sprigg~ In that : • case 

the position of the Crown, and its representative in the 

Colony, would have been greatly reduced in the eyes of 

the Colonials. 

My conclusion therefore is that Frere's action 

was legal - he had the right by virtue of his Commission 

and the Constitution,· T but it was unconstitutional; 

unconstitutional because the Ministry still had a working 

majority in Parliament the previous session and because the 

action was entirely unprecedented. 



• 

CONCLUSION. 

In the preceding pages we have traced certain 

aspects of the operation of the constitutional mechanism 
• 

of the Colony. The interlocked Governmental machinery of 

the pre-Responsible Government stage, rustily creaked into 

action in 187:3, and by ~878, the .machinery was running 

smoothly. Sir Bartle Frere 1 s action in dismissing the 

Molt~no Ministry temporarily threw the machinery out of. 

gear, but nevertheless it soon began.to function smoothly 

again. 
. 

Apart from the smooth functioning of the mechanism 

of state, we clearly see the beginnings of a new era O in 

the constitutional history of the Colony. The Molteno 

Cabinet's flat refusal to fall into line with the schemes 

of Carnarvon, though anlii.mated by self-interest, must be 

looked upon as the-first overt claim made in South Africa . 
in the direction of ~overeign independence and national 

self-determination. 

But the Colonial Parliament was still a long way 

from becoming a sovereign Legislature, as is clearly 

illustrated by the Langalibalele affair. Sovereign 

independence only came with the passing of the Statute of 

Westminster 1) by the Imperial Parlia~ent in 1931, and 

was illustrated in South Africa by the passing. of the 

0 Status of the Union Act" 2)_and the uRoyal Executive 

Functions and Seals Act" 3) by the Union Parliament in 

1934. 

Also in this period, the process of making a 

nullity out of the Upper House was started. The process 

was finally compl\ted in 1926, when the Union Parliament 
passed the 11 Senate Act" 4). 

1) 22 George v, c.4. 
2) Act No. 69 of 1934. 
3} Act No. 70 of 1934. 
4) Act No. 54 of 1926. 
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A N N E X U; ~ _E A • 

32 & 33 Victoria, A.D.1869 c.10. 

An Act for authorizing the RemovaJ. of Prisoners from one 
Colony t~ another for.the purposes of Punishment. 

(13th May, 1869). 

(Preamble) 

1. This Act may he cited for all purposes as 11The 

Colonial Prisoners Remove,1 .Act~ 1869". 

2. ]'or the purposes of this Act ..... 

'l1he term ''colony" shall not j_nclude any place within the 

United Kingdom, the Isle of Man, or the Channel Islands, or 

within such territories as may for the time being be vested 

in Her Majesty br virtue of any Act of Parliament for the 

Government of India, but shall include any plantation, 

territory, or settlement situate elsewhere within Her 

Ms,jesty's dominions, and subject to the same local govern­

ment; and for the purposes of this Act all plantations, 

territories,and settlements under a central legislature 

shall be deemed to be one colony under the same local 

government: 

The term "governor" shall include the officer for the 

time being e,dmintstering the government of any colony: 

The term ttlegislative body" shall mean any house of 

assembly or any other body of persons he,ving legisla,tive 

powers in the colony, and where such body of persons con­

sists of two separate houses it shall include both houses, 

and when there a.re local legislative bodies as well as a 

centre.l legislative body shall mean the central legislative 
' 

body only. 

(6.3 rep.46 & 47 Vict.c~30 (S.L.R)) 

4. Any two colonies may, •with the sanction of an ord,er 

of' Her Majesty in Council, agree for the remove,l of any 

prisoners under sentence or order of trensportation, im--



priso:o.ment, or penal servitude from one of such colonies to 

the other for the purposes of their undergoing in such other 

colony the whole or may-~ be part of their punishment, and for 

the return of such prisoners to the former colony at the 

expiration of their punishment, or at such other period as 

may be agreed upon, upon such terms and subject to such 

conditions as may seem good to the saiq colonies. 

The sanction of the order of Her Majesty in Council 

may be obtained, in the case of e. colony having a legis­

lative body, on an address _of such body to Her Majesty, and_ 

in the case of any colony not having a legislative bod;w., on 

an address of the governor of such colony; and such 

sanction shall be in force as soon as such order in council 

has been publisped in the colony to which it relates. 

The agreement of a.ny one colony with another shall for 

the pu..rposes of this .Act be testi.fied by a wri,ting under 

the hand of the governor of such colony. 

5- where the sanction of Her Majesty has been given to 

a:ny such agreement as'aforesa.id relating to the removal of 
I 

prisoners from one colony to another for the purpose,of 

undergoing their.punishment, any prisoners under sentence 

or order of transportation, imprisonment, or penal servitude 

may be removed from such one colon,y to the other under the 
• -

authority of a warrant signed by the governor, and addressed 

to the me.ster of any ship, or any other person or persons; 

and the person -or persons to whom such warrant is addressed 

shall have power to convey the prisoner therein natned to 

such other colony, and to deliver him when there into the 

custody of any authority designated in such warrant, or 

empowered by the governor of such lastQnention.ed colony 

to receive such prisoner. 

6. Every prisoner shall, from the time of his leaving 

his prison in one colony to the time of his reaching his 

prison in the other.colo:n,y, be deemed to be in the legal 



custoa.y of the person or persons empowered to· remove him, 

a.nd to be subject to the same restraint, and, in the event 

of misbehaviour, to the same punishment, as if he had con-· 

tinued in prison, and as if the person or persons empowered 

to remove him were the goaler or goalers of such prison; 

and if he esce,pe or attempt to escape from such custody, 

su.ch prisoner and every person aiding or attempting to 

aid him in such _escape, shall• be subject to the same punish­

ment as if such escape or attempt to escape were an escape 

or attempt to escape from prison. 

A prison shall mean any place of confinement or any 

place where the prisoners undergo punishment. 

Any person·punishable under this section me.y be tried 

and punished either in the colony from which the prisoner 

is being removed, or in the colony to which he is being 

removed; and the law. applica,ble to such person shall be 

the law of the colony in which he is tried .. 

7. Every.prisoner shall, upon his detivery to the 

person having lawful authority to receive him tn the coloey 
·• 

to which he is removed, be subject within su.ch to the same 

laws end regu.la.tions, and shall be dealt with in all respects 

in the same manner, as if he had been tried and received 

the same sentence in such colony as the sentence which has 

been passe~ on him in the colony from which he is removed. 

(S.8 rep.46 & 47 Viet. c~39. ~S.L.R.)). 



ANNEXURE .Jk. 

COMPARATIVE TABLES OF VOTERS' LISTS. 
I 

Legislative As.sembly~ 

WEST. EAST.· 

Division: 1872 1874 1876 Division: 1872 - -
Cape Town l) 4310 3370 2830 Uitenhage 2138 

Cape Divisioi 1594:~884 2027 Port l!:lizabeth 2915 

Stellenbosch 896 1253 1332 Grahams town 1629 

Paarl 1133 1329 1316 Albany . 915 

Melmesbury 1465 2014 1751 Victoria East 365 

Piquetberg 483 517 525 Fort Beaufort 1125 

Clanwilliam 1175 1271 1391 Sbmerset Ea.st 814 

N a.maqual and 924 1071 1107 Cradock 801 

Worcester 1815 2095 2340 Graaf'f-Reinet 1477 

Victoria West 796 1349 J,399 Richmond 505 

Beau.fort 724 913 949 Colesberg 840 

Caledon 1593 1755 1979 Albert 631 

Swellendam 1452 1742 1748 Wodehouse 511 

Ri verade,le 1275 1323 1409 Aliwal North 550 

George 938 1109 1359 Queens Town 930 

Oudtshoorn 859 985 1106 King Williaxns Tovm 0.651 . 

East London. 

Tota.ls 21~32 23,985 Mt622 

1S72 1874 1876 
Total East and West 139~!42,983j45,103 

1) Returned 4 members. 

329 

118,126 

1874 1876 

2191 2202 

2115' 2407 

1614 1203 

1036 1096 

490 723 .. 
1117 1059 

927 1094 

1277 1271 

1637 1945 

688 . 825 

754 836 

630 655 

589 711 

631 '742 

982 1322 

1825 1878 • 

465 509 

l&998 a<}481 



Legislative Council. 

(.li'igures according to Voters' Lists of 1876} 

(Cape Town 2830 

~ Western Province 
~

Cape Division 2027 7505 Stellenbosch 1332 
Paarl 1316 

!
Worcester 2.340 

North-\Voatern Malmesbu.ry 1751 
Province Piquetberg 525 7114 

Na.ma.qua.land 1107 
Clanwilliam 1391 

• 

I
Bwellendam. 1748 

Sou th-Wes tern Caledon 1979 
Riversde.le 1409 7601 Province Oudtshoorn 1106 
George 1359 

fGre.e.ff-Reinet 1945 I 
Midland Province Richmond 825 5118 

~
Beaufort West 949 
Victoria. Wast 1399 • 

!
Port Elizabeth 2407 

South-Ea.stern Uitenhage • 2202 
Province G-re.hemstown 1203 7631 

. Albany 1096 
Victoria Eas·t 1723 

!
Somerset East 1094 

! North-Es.stern . Fort Beaufort 1059 
era.dock · 1271 4915 Province Colesberg • 836 
Albert 655 

!
King Williams T.own 1878 

I Ee.st London 509 
Eastern Province Queens Town 1322 5162 

.Aliwal North 742 
Wodehouse 711 

/ 
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J.C. Molteno 53 
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