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Abstract 

Transformation is undoubtably a moral imperative. It primarily relates to the 

eradication of past discriminatory practices and the establishment of a society founded 

upon equality and justice. Unfortunately transformation has become a buzz word that is 

used in academic literature, legislation and the media I a variety of content. This 

research will focus on the mining sector, given the importance of the sector to the South 

African economy and the slow progress that the sector has made in advancing 

transformation. 

This dissertation sets out to better understand the term transformation through an 

extensive analysis of the current framework in which mining forms operate. This 

includes non-legislative and legislative documents.  

The research will take the form of a case study that focuses on Lonmin Plc. It will first 

conduct an extensive review of the literature and the transformation framework that 

applies. Secondly, the research will bring the case study into a current reality by 

interviewing individual miners, community leaders and Lonmin representatives. These 

interviews will be semi-structured, whereby an interview guide will form the base of 

the discussion. The goal of these interviews is to view the current transformation 

framework in light of the lived experiences of individuals.  

The interview data will be analyzed using a thematic analysis approach, initially coding 

the interview manuscripts and ultimately collating these codes into themes which will 

be discussed in detail. 



The research will focus on a Black Economic Empowerment deal that was concluded 

between Lonmin and the Bapo Community. The is intended to highlight some of the 

complexities surrounding Black Economic Empowerment deals in practice. 

The research found that the main components of transformation, as illustrated by the 

literature and the interviews, are the creation of better working conditions for miners, 

the skills development of Historically Disadvantaged South Africans, the adoption of 

preferential procurement policies by Lonmin Plc and the conducting of proper 

engagement processes between mining companies and mining communities. 

In addition, various shortcomings of Black Economic Empowerment were identified, the 

most notable being the creation of a wealthy elite black class rather than the 

empowerment of a broad range of previously disadvantaged individuals. Other issues 

identified included the shortcomings of traditional governance structures and the 

legislation that governs them; the lack of proper enforcement mechanisms created by 

the Mineral and Petroleum Resources Development Act and the Mining Charter and the 

problems that arise when empowerment focuses too intensely on direct equity 

ownership. 

Finally, the research identified numerous potential areas for future research, including: 

Studies on the best practices of community engagement in South Africa, a 

comprehensive law reform surrounding transformation, investigative studies on 

policies that determine transformation on a macro-level, and studies on possibly 

divesting from the primary resource sector, looking for ways to create value in other 

sectors. 



 

 

 

 

“The challenge of achieving equality within 

this transformation project involves the 

eradication of systemic forms of 

domination and material disadvantage 

based on race, gender, class and other 

grounds of inequality. It also entails the 

development of opportunities which allow 

people to realise their full human potential 

within positive social relationships.” – 

Former Chief Justice Pius Langa on 

transformation 
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Chapter 1                                                                                                                                        

Introduction - Transformation and Mining in South Africa 

In South Africa it has become commonly accepted that there is a need to rectify the 

injustices of the past. Part of this rectification must involve the transformation of 

inequality within our society. South Africa is ranked as the 4th most unequal country 

in the world, with a GINI coefficient of 62.5. The legacy of colonialism and apartheid 

remain in present day South Africa.  

The scope of this dissertation will be the mining sector. The importance of this 

sector to the South African economy is alone justification for analysis.1 

Furthermore, the mining sector is haunted by an awful past and has experienced 

some of the worst effects of apartheid.2  These effects still remain, with the 

industry being plagued with poverty, health issues, low literacy levels, inadequate 

housing conditions and unsafe working conditions3. The mining sector provides a 

clear illustration of the racial discrimination that existed during the apartheid era. 

For example, in 1946 the pay differential between white and black miners was 12:1. 

Underpaid African miners were at the centre of commentary surrounding mines 

and led to First4, referring to the Chamber of Mines, stating that: ‘There is no 

                                                           
1
 See below for the importance of the mining sector in South Africa. 

2
 Peter Leon, ‘Whither the South African Mining Industry,’ J. Energy & Nat. Resources L. 30 (2012): 8. 

3
 Department of Minerals, ‘Mining Charter Impact Assessment Report 2009’ (Department of 

Minerals, October 2009), 154, 
http://www.gov.za/sites/www.gov.za/files/Mining_Charter_Impact.pdf. 
4
 Ruth was a well-recognised journalist and activist during the apartheid era. 
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industry of the size and prosperity of this that has managed its cheap labour policy 

so successfully [as the mining industry]’5.  

Despite various transformation initiatives, the mining sector is still considered a 

focus area as, when compared with other industries, it is considered to have made 

slow progress relating to employment equity, primarily due to the structural 

barriers from apartheid that are yet to be overcome.6 Some authors however, have 

held that the mining sector is progressing adequately in meeting its transformation 

objectives. Four of the main reasons that lead one to believe that it is not 

progressing are; ineffective objectives of legislation, unrealistic and overly 

burdensome targets of the Mining Charter, a decreased enrolment rate in mining 

related qualifications as well as inconsistencies between the various legislation, 

Acts and Codes.7  

The mining industry has historically been infamous for its exclusive focus on 

profitability and mineral exploitation as well as for having complete disregard for 

any social and environmental responsibility. It was only after the enactment of the 

Constitution in 1996 that social imperatives received any attention.8  The 

importance of this sector is discussed briefly below. 

 

                                                           
5
 ‘Marikana Massacre 16 August 2012 | South African History Online,’ accessed May 18, 2015, 

http://www.sahistory.org.za/article/marikana-massacre-16-august-2012. 
6
 Broad-Based Socio-Economic Empowerment Charter for the South African Mining Industry, 1. 

7
 N.V. Moraka and M. Jansen van Rensburg, “Transformation in the South African Mining Industry - 

Looking beyond the Employment Equity Scorecard,” Journal of the Southern African Institute of 
Mining and Metallurgy 115, no. 8 (August 2015): 671–672, doi:10.17159/2411-
9717/2015/v115n8a2. 
8
 Henk Kloppers and Willemien du Plessis, ‘Corporate Social Responsibility, Legislative Reforms and 

Mining in South Africa,’ J. Energy Nat. Resources L. 26, no. 91 (2008): 92. 
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The importance of the mining sector  

South Africa is the world’s leading producer of platinum and has the world’s largest 

natural reserves of gold, platinum-group metals, chrome ore and manganese ore. It 

has the world’s second-largest reserves of zirconium, vanadium and titanium. 

Roughly one third of the market capitalisation of the Johannesburg Stock Exchange 

(JSE) is made up by the mining sector. The sector directly employs over 500 000 

people and employs over 500 000 additional people who are indirectly involved in 

mining related activities9. The mining sector, although constituting less of South 

Africa’s Gross Domestic Product (GDP) than in the 1970s, still contributes a 

significant 8.3 per cent (2013) of nominal GDP and the last quarter of 2014 saw 15.2 

per cent growth in the industry.10 11  

The impact that apartheid had on the mining sector, as well as the sector’s 

importance to the South African population necessitates that transformation be a 

central area for concern among academics, government, businesses, NGOs and in 

fact every South African citizen. The researcher trusts that this contribution to the 

existing body of research will in some way move us further along the 

transformation path towards a non-racial and equal society.  

The next section further explores the background to the topic. 

                                                           
9
 Chamber of Mines of South Africa, ‘Facts & Figures 2013/2014’ (Johannesburg: Chamber of Mines 

of South Africa, 2014), 8, 14, 
https://commondatastorage.googleapis.com/comsa/f_f_2014_final.pdf. 
10

 Ibid., 3. 
11

 Statistics South Africa, ‘GDP Q4 2014’ (Statistics South Africa, 2015), 
http://www.statssa.gov.za/publications/P0441/GDP_Fourth_Quarter_2014_Presentation.pdf. 
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Background to the Research Question 

This research topic is the result of a conversation between the researcher and 

Brendan Boyle from the Centre for Law and Society (CLS) at the University of Cape 

Town (UCT). The CLS, through community engagement, became aware of a Black 

Economic Empowerment (BEE) transaction that took place between a certain 

community and a mine and sought to investigate this transaction further to ensure 

that it was in the best interests of the community.12 The researcher has used this 

project as an opportunity to look at the broader principle that drives the 

transaction, namely transformation within the mining sector, and to then 

incorporate the mine and the community into a case study. 

The researcher appreciates the opportunity to work with the CLS and to explore the 

pertinent issue of transformation. It is submitted that this investigation will 

contribute to the overall understanding of transformation and that it will assist in 

the meaningful direction of efforts to assist transformation in the future. The 

intention is to be able to make a contribution to the literature on mining sector 

transformation and in so doing, provide research that will inform the 

transformative efforts of individuals, corporates and the state so that South Africa 

can move closer to attaining the Constitutional goal of equality. 

This research sets out ‘to investigate transformation in the mining sector, with 

particular reference to the regulatory frameworks and mechanisms in which 

                                                           
12

 The mine being Lonmin Plc and the community being the Bapo ba Mogale Community 
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mining firms operate.’ The case study will focus on one of the world’s largest 

platinum group metals mining firms, namely Lonmin Plc.13  

The research will focus exclusively on Lonmin’s operations in South Africa and the 

small sample of interviews will be focused exclusively on the Bapo ba Mogale 

community (‘The Bapo Community’).   

The literature review will focus both on literature (consisting primarily of legal 

documents, policy frameworks and academic literature) that addresses 

transformation directly as well as other literature to the extent that it indirectly 

applies to mining or is specifically targeted at mining firms.  

The main effort by the legislature and the executive to realise transformation has 

been though Black Economic Empowerment (BEE). Internationally, empowerment 

strategies are usually termed employment equity or affirmative action and broadly 

entail active measures implemented by the state to empower a group of previously 

disadvantaged individuals.14 BEE includes employment equity but is not limited 

thereto, and transformation is not identical to either BEE or employment equity - 

‘Transformation does not commence and conclude with BEE – rather, it starts with 

a change of perceptions and attitudes’15. It is therefore narrow to only consider BEE 

in a review of transformation as there is other relevant legislation that seeks to 

address the issue of transformation without making reference to BEE, but rather to 

the Constitution or the values therein.  

                                                           
13

 For an overview of Lonmin see page 46. 
14

 Lourens Swart, “Affirmative Action and BEE : Are They Unique to South Africa?,” Management 
Today, May 2006, 48. 
15

 R. G. Duffett, I. C. Van der Heever, and D. Bell, ‘Black Economic Empowerment Progress in the 
Advertising Industry in Cape Town: Challenges and Benefits,’ Southern African Business Review 13, 
no. 3 (2009): 87. 
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Transformation is also considered important in other countries where there is no 

BEE requirement, thereby introducing the idea that transformation within the 

mining sector may also be driven by something else. In these cases, the principle 

that drives transformation is sometimes, but not always, referred to as Corporate 

Social Responsibility (CSR)16 17 18.This research project will therefore also address 

other drivers of transformation that may have an existing or potential impact on 

transformation within the mining sector. 

 

 

 

 

 

 

 

 

                                                           
16

 This is not to say that BEE and CSR make up the whole of transformation – they are merely 
components thereof. 
17

 Economic Commission for Africa, ‘Minerals and Africa’s Development’ (Minerals and Africa’s 
Development: Economic Commission for Africa, November 2011), 83, 
http://www.africaminingvision.org/amv_resources/AMV/ISG%20Report_eng.pdf. 
18

 Henk Klopppers and Willemien du Plessis, ‘Corporate Social Responsibility, Legislative Reforms and 
Mining in South Africa,’ J. Energy Nat. Resources L. 26 (2008): 91. 



9 
 

Chapter 2 

Research Statement 

‘to investigate transformation in the mining sector, with particular reference to 

the regulatory frameworks and mechanisms in which mining firms operate.’       

The case study will focus on one of the world’s largest platinum group metals 

mining firms, namely Lonmin Plc. 

Relevance of the research project – shortcomings in the existing literature and 

research approaches 

Transformation is an imperative in our society and there has been much written on 

the subject. The majority of existing literature fails, however, to take a holistic 

approach towards transformation in the mining sector. The term holistic as it is 

used in this dissertation refers to an approach that is framed broadly and open-

mindedly to include many possible factors that could influence transformation. In 

addition, it refers to a balanced approach, one that does not favour more powerful 

actors over the less powerful ones. Contrary to this however, the existing focus is 

almost exclusively on powerful players in the sector such as government, 

corporates and large NGOs. The literature is lacking in that there is no voice from 

individual miners. Where such information does exist, it is often only quantitative 

data, which while extremely useful in determining whether or not certain metrics 

are changing (eg an increase or decrease in mine-worker’s wages); it does not 
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accurately capture the rich descriptive nature of an experience that is felt by the 

individual.19  

There is a need for a holistic approach that contrasts the expectations and 

experiences of both the mine-workers and the mining firm within the context of the 

transformation framework that exists. This is not to say that these two groups, 

mine-workers and mining firms are homogeneous, and it is expected that the 

experiences and expectations within each group, not only between the two groups, 

will differ. Nonetheless, the juxtaposition of the summarised views from both 

groups will prove valuable in identifying misaligned expectations. 

While this research paper cannot address all of the shortcomings in existing 

literature, nor can it expect to offer the necessitated holistic research that is 

ultimately required, it will serve as a preliminary investigation that will hopefully 

pave the way for future research to engage more thoroughly with the topic. By 

engaging with transformation in the mining sector in a small way, and by identifying 

some of the key issues and some problems, the research paper aims to identify 

various aspects required to be addressed by future research. 

The existing literature is further limited by the fact that it considers transformation 

in the mining sector primarily, if not exclusively, in terms of BEE20. It fails to take 

into account other influences on transformation that are driven by the firm, the 

                                                           
19

  See for example: Olusola O. Ololade and Harold J. Annegarn, ‘Contrasting Community and 
Corporate Perceptions of Sustainability: A Case Study within the Platinum Mining Region of South 
Africa,’ Resources Policy 38, no. 4 (December 2013): 568–76, doi:10.1016/j.resourpol.2013.09.005. 
20

 See for example: A. Fauconnier and B. Mathur-Helm, ‘Black Economic Empowerment in the South 
African Mining Industry: A Case Study of Exxaro Limited,’ South African Journal of Business 
Management 39, no. 4 (2008): 1–14; Adam Habib and Kristina Bentley, Racial Redress and 
Citizenship in South Africa (Cape Town: HSRC Press, 2008). 
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employees or the broader global mining market, all of which can be independent of 

domestic government policy or legislation. 

Additional benefits of the research project 

The Lonmin-Bapo deal was concluded in 2014 and there is still much debate in the 

media surrounding its validity21. The fact that this debate is ongoing suggests that 

there is a great opportunity to use the deal as a platform to start the process of 

uncovering what each party is experiencing and their broader expectations. 

In addition, organisations that work to promote the rights of the vulnerable regard 

mining as an area where successful transformation frameworks can be applied and 

generalised to other similar extractive industries such as fishing and agriculture.22 

The mining industry is still crippled by the effects of apartheid. One of the main 

reasons for the introduction of the Mineral and Petroleum Resources Development 

Act (MPRDA) is the fact that the mining industry has been very slow in making 

progress towards transformation23. The mining sector is a considerably important 

sector of the economy and affects the lives of millions of South Africans. For this 

reason this dissertation sets out to address the pertinent issue of transformation 

within the mining sector. 

The interview process is guided by the time and financial restraints that exist, and 

therefore a substantial, prolonged interview process would not be possible.  This 

research will therefore set out to interview a few Lonmin miners, an executive from 

                                                           
21

 See my analysis of the Lonmin-Bapo deal on pages 55-59 for more information on the media 
surrounding the deal. 
22

 Martisa, ‘Collaborative Research Workshop’ (Cape Town, April 24, 2015). 
23

 South African Government News Agency, ‘Reviewed Mining Charter Launched | SA News,’ 2010, 
http://www.sanews.gov.za/south-africa/reviewed-mining-charter-launched. 
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Lonmin responsible for transformation, and a few key community leaders. The 

research is therefore exploratory in nature, and the goal is that the few voices that 

are heard in the interviews shed light on some of the practical implications of the 

legislation, as well to as guide future researchers by identifying key issues relating 

to transformation. The primary source of information for this research is a review of 

policy documents and legislation, and the interviews are a small addition to the 

research allowing for a ground-up view to the research inquiry. 

Research objectives 

The research project will address the research question by: 

i) Outlining the framework that governs transformation in the mining 

sector; including the relevant state policies, legislation and codes; 

ii) Describing trends in the objectives of the policies and legislation; 

iii) Critically analysing the existing literature related to mining and 

transformation in South Africa, including BEE and CSR; 

iv) Placing the Lonmin-Bapo deal in the context of the literature and the 

interview data; 

v) Obtaining an exploratory, ground-up view of the various expectations 

and experiences of transformation by Lonmin Plc and Lonmin miners 

through a small sample of interviews ; 

vi) Relating these experiences back to the documents that govern 

transformation of the mining sector, and 
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vii) Suggesting, if applicable, areas for further research which have arisen 

due to the data gathered through the literature review and the interview 

process. 

The research aims to provide a starting point, and by no means a complete account, 

to a holistic descriptive account of a mining firm and its miners with the intention of 

better informing the drafters of state policy and legislation. This will hopefully 

enable them to create legislation and policies that better meet the needs of the 

persons that such documents govern.  

Methodology and Research Design 

The research methodology will be qualitative in nature. The first step towards 

exploring the research question involves a critical review of the existing literature – 

the primary data source. This will place the concept of transformation in context as 

well as identify any important issues that need to be addressed during the 

interviews. The secondary data source will be semi-structured interviews which will 

be held with Lonmin Plc, Lonmin miners and community leaders in the Bapo 

region.24 

Although there are broad terms that are commonly used to describe different 

interview techniques, most interviews will be a combination of the techniques and 

will not fit neatly into any one description. There are also different ways of 

interpreting each type of interview and definitions will differ per source. It is 

                                                           
24

 The interview research design is explained in more detail in Chapter 5. 
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therefore deemed appropriate to define the term ‘semi-structured interview’, in 

the context of this study, as having the following characteristics25:  

 ‘The interviewer and respondents engage in a formal interview.

 The interviewer develops and uses an 'interview guide.' This is a list of

questions and topics that need to be covered during the conversation,

usually in a particular order.

 The interviewer follows the guide, but is able to follow topical trajectories in

the conversation that may stray from the guide when he or she feels this is

appropriate.’

Suitability of the research 

The case study will look at Lonmin and the Bapo community. Interviews are widely 

used as part of case study research26 27. They will be well suited to this research as 

they provide a rich source of information that can be used to build a case. The 

interview format will make it possible for the interviewees to reflect upon their 

answers, and reason in response to the questions in a way that is usually more 

reflective of their true perceptions on transformation when compared with other 

techniques such as polls, surveys or questionnaires28. In order to ensure that the 

interviews provide the abovementioned benefits, they were carefully planned and 

25
 D Cohen and B Crabtree, ‘Qualitative Research Guidelines Project,’ Robert Wood Johnson 

Foundation, July 2006. 
26

 Michael Quinn Patton, ‘Qualitative Research,’ in Encyclopaedia of Statistics in Behavioural Science 
(John Wiley & Sons, Ltd, 2005), 
http://onlinelibrary.wiley.com/doi/10.1002/0470013192.bsa514/abstract. 
27

 Jennifer Rowley, ‘Using Case Studies in Research,’ Management Research News 25, no. 1 (2002): 
17. 
28

 Bjarte Folkestad, ‘Analysing Interview Data,’ 2008, 1, 2, 
http://eurospheres.org/files/2010/08/Eurosphere_Working_Paper_13_Folkestad.pdf. 
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thought through. The questions were formulated to ensure clarity and 

responsiveness, and were reviewed by several researchers with experience in 

conducting interviews. The interviews will be used firstly to test the expected 

outcomes and perceptions of the interviewees, and secondly to develop and 

identify new understandings revealed by the interviewees. For example, the 

investigation will test the expectation that Lonmin did not have proper consultation 

with the community members (as is the current media perception)29, and, given 

that the questionnaire will serve as a guide in the interview (ie a semi-structured 

interview), the interviewer will be able to stray from the guide if the interviewee 

starts uncovering new insights that the interviewer was previously unaware of. In 

addition, if unexpected answers are given then the interviewer will be able to ask 

the interviewees to elaborate on their answers in order to obtain a thorough 

understanding. 

It is crucial to define the unit of analysis when conducting case study research30. 

This is not always easy as the boundaries of a case may not be clear cut. It is 

however still useful to define the boundaries as clearly as possible to ensure that 

the research will in fact answer the research question, as well as ensure that the 

research is conducted efficiently and timeously. The unit of analysis in this project 

will be the mining industry as a whole, with a specific focus (a sub-unit of analysis) 

on Lonmin.31 The research therefore aims to develop an understanding of 

29
 Brendan Boyle, ‘North West Community Takes on Lonmin | Custom Contested,’ accessed May 19, 

2015, http://www.customcontested.co.za/north-west-community-takes-lonmin/. 
30

 Rowley, ‘Using Case Studies in Research,’ 19. 
31

 Lonmin here refers to Lonmin Plc and the Greater Lonmin Community. 
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transformation from the specific unit of Lonmin and place this within the context of 

the mining industry to create a picture of transformation within the mining sector.  

Using semi-structured interviews will not only allow for a comparison between 

miners’ answers, but will also allow for the interviewer to use discretion as to what 

follow-up questions may be asked. Given that there is only one interviewer (the 

researcher), it is possible to compare the interview results from the various 

interviews as there is a lower risk of discretion (and hence more uniformity in 

interpretation) as there would be had there been multiple interviewers. Ensuring 

that there is a basic list of questions that must be covered will also ensure the best 

use of time, given that the researcher will have to travel a far distance to the 

community and therefore cannot extend the interviews over a considerable time 

period.  

To ensure the validity of the research findings, the research design and analysis will 

make use of triangulation. This is one of the strengths of using a case study as it 

makes it possible to gather information from multiple sources (for example 

company documents, legislation, impact assessment reports, regulatory releases, 

circulars, interviews etc) and compare the information in order to corroborate the 

findings.32 The use of the term triangulation as used here, refers more to 

crystallisation as described by Richardson, to mean: ‘…the central imaginary is the 

crystal, which combines symmetry and substance with an infinite variety of shapes, 

substances, transmutations, multi-dimensionalities and angles of approach.’33 This 

allows for a more flexible approach than traditional triangulation and means that 

                                                           
32

 Rowley, ‘Using Case Studies in Research,’ 23. 
33

 Norman Denzin K et al., ‘A Method of Inquiry,’ in The Sage Handbook of Qualitative Research, 3rd 
ed. (London: Sage Publications, 2011), 968. 
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the literature review and the interviews will be used as complementary sources of 

information, as opposed to competing research perspectives. 
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Chapter 3 

Literature Review - Transformation in Mining: Regulations, Policies and 

Controversies 

The purpose of the review 

The purpose of this review is to contextualise the concept of transformation within 

the existing body of literature. This will include a survey of academic literature 

surrounding transformation as well as an outline of the appropriate legislation and 

policy frameworks within which the concept is situated. The review will then focus 

on the case of Lonmin and specifically outline the issues and debates that were 

identified in the literature dealing with the Lonmin-Bapo deal. The review will start 

by exploring local legislation and then move to other relevant local policies and 

frameworks, and finally it will give an overview of international law and other 

international frameworks that are relevant to the discussion of transformation in 

the context of mining. 

Towards a definition of transformation  

Broadly speaking transformation involves moving from one state of affairs to 

another. In the context of this research report, transformation refers to ‘…the 

eradication of systemic forms of domination and material disadvantage based on 

race, gender, class and other grounds of inequality. It also entails the development 

of opportunities which allow people to realise their full human potential within 

positive social relationships.’34 Transformation is not static, and it is certainly not 

removed from circumstances. Rather it is dynamic and context specific. Deciding 
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 Law runs in the family. De Rebus, December 2014:9 [2014] DEREBUS 230. 
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what the content of transformation is therefore requires an evaluation of what 

transformation would require in a particular context. 

Transformation has political, social, economic and legal aspects. Given the 

oppressive legal system of apartheid, a drastic reformation of the law was required. 

This reform required the transformation of existing law such that it would reflect 

the new Constitutional values.35 This legislative reform is one of the primary 

mechanisms through which the state has sought to effect transformation in the 

mining sector. 

The concept of equality and its influence on transformation 

The concept of equality is somewhat abstract and its precise definition is highly 

disputed36. It is however accepted that it is a driving principle behind 

transformation. 37 For example, one author describes the relationship as follows: 

‘…in South Africa, the value and the right of substantive equality are both central to 

ideas of social and economic 'transformation' and the role of the law in achieving 

this.’38 It is against the backdrop of apartheid that the notion of equality becomes 

even more important. The need to eradicate decades of injustice and to establish 

an equal society has become a priority. The value of equality is linked to, and should 

therefore be viewed in light of, the values of freedom and human dignity39.  

35
 Dennis Davis, ‘Transformation: The Constitutional Promise and Reality,’ South African Journal on 

Human Rights: Constitution-Making as a Learning Process 26, no. 1 (2010): 1. 
36

 William M. Wiecek, ‘Emergence of Equality as a Constitutional Value: The First Century,’ Chi.-Kent 
L. Rev. 82 (2007): 233.
37

 Sandra Liebenberg and Beth Goldblatt, ‘The Interrelationship between Equality and Socio-
Economic Rights under South Africa’s Transformative Constitution,’ South African Journal on Human 
Rights: Substantive Equality: Special Issue 2 23 (2007): 337. 
38

 Catherine Albertyn, ‘Substantive Equality and Transformation in South Africa,’ South African 
Journal on Human Rights: Substantive Equality: Special Issue 2 23 (2007): 254. 
39

 See the preamble, s1, s9 and s39 (1). 
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This research report will not seek to equate equality with transformation but will 

accept that transformation is largely driven by the desire for an equal society. It will 

therefore stay clear of the abstract debates surrounding equality and will derive its 

meaning from the Constitution and any legislation that makes reference to it. 

The provisions of the Constitution that are relevant for this discussion are 

reproduced below: 

S1 - The Republic of South Africa is one, sovereign, democratic state founded on the 

following values: 

(a) Human dignity, the achievement of equality and the 

advancement of human rights and freedoms. 

S3 - The Constitution shall prohibit racial, gender and all other forms of 

discrimination and shall promote racial and gender equality and national unity. 

S9(2) -  Equality includes the full and equal enjoyment of all rights and freedoms. To 

promote the achievement of equality, legislative and other measures designed to 

protect or advance persons, or categories of persons, disadvantaged by unfair 

discrimination may be taken. 

In terms of s7(2), the executive has the Constitutional duty to ‘respect, protect, 

promote and fulfil’ the rights in the Bill of Rights. Section 1 entrenches equality as 

one of the founding Constitutional values. This value is then expressed as a right in 

Section 9 which prohibits discrimination and promotes equality and unity. As will 

become evident through the review of literature on transformation, there is also a 

consistent referral to the Section 9 equality right that is contained in the 
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Constitution by the legislation, charters and codes that surround the mining 

industry as the foundation upon which the documents are based.40 

The Constitution therefore provides for the realisation of equality and this value is 

what drives the call for transformation within our nation. In the South African 

mining context, the goal of equality has primarily been framed through the notion 

of transformation - transforming the industry from one characterised by inequality 

to one founded on the principle of equality. 

This research intends to develop a definition of transformation that is informed not 

only by the literature, but also by the expectations and experiences of a mining firm 

and of the miners that will be interviewed. It is, however, valuable to have a 

preliminary definition of transformation constructed from the literature. The 

preamble to the Constitution envisions itself as a bridge from the old apartheid era 

to a new democratic society. In doing so it moves (or put differently, it transforms) 

us by attempting to: 

‘Heal the divisions of the past and establish a society based on democratic 

values, social justice and fundamental human rights;  

Lay the foundations for a democratic and open society in which government 

is based on the will of the people and every citizen is equally protected by 

law;  

Improve the quality of life of all citizens and free the potential of each 

person;’ 
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De Vos41 describes transformation as a ‘a radical vision…[that] envisages a complete 

transformation of the legal system as well as a dismantling of the structures which 

still help to perpetuate the disgraceful racial and gender inequality in our society 

and continues to subjugate the majority of South Africans – both economically and 

socially.’42 

This description by De Vos captures the essence of the term transformation as it 

will be used in this research report. Many authors have attempted to draw out 

various specificities and nuances in their definitions but the essence of 

transformation conforms to the above. Transformation is moving South Africa from 

where it currently is to where it should be, from a position of inequality and 

injustice to that of equality and justice. The challenge of defining transformation is 

revisited in Chapter 6: making sense of the research findings, where the responses 

from the interviewees are considered. 

In order to effect this transformation, the state has created various legislative and 

policy frameworks aimed at addressing transformation. In addition, various local 

and global organisations have developed influential principles on a firm’s role in 

transformation. These will now be discussed below. 
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 De Vos is a lecturer at the University of Cape Town who is a well-known and influential writer on 
Constitutional Law matters. 
42

 ‘What Do We Talk about When We Talk about ‘transformation’? » Constitutionally Speaking,’ 
accessed December 15, 2015, http://constitutionallyspeaking.co.za/what-do-we-talk-about-when-
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Mapping the Transformation Framework 
 

What follows in this section is a review of key pieces of legislation and other social 

policies. They were selected because of their relevance to the mining sector and 

transformation, because of certain current debates and controversies that are 

attached to them and because of their prevalence in the literature surrounding 

transformation within the mining context.  

Review of local legislative sources of authority  

The Constitution of South Africa 

The Constitution is the founding document of South Africa. It is the source of all law 

and authority and no power can be exercised or law enforced that is not consistent 

with it. 

The previous section has already discussed equality in the Constitution and its 

influence on transformation. In addition, the Constitution incorporates numerous 

justiciable socio-economic rights that place a duty on the state, and may also bind 

relationships between citizens of South Africa where applicable.  

For example: 

Section 26(1) provides that ‘Everyone has the right to have access to adequate 

housing’.   

Section 27(1) provides that ‘Everyone has the right to have access to ­ 

- health care services, including reproductive health care; 

- sufficient food and water; and 
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- social security, including, if they are unable to support themselves and their 

dependants, appropriate social assistance.’ 

Section 29 provides that ‘Everyone has the right ­ 

b)  to a basic education, including adult basic education;’  

The government therefore has an obligation to ensure that these rights are being 

realised, and their realisation will result in transformation.43 The state’s approach to 

realising these rights will often be tailored to a specific industry, such as its focus on 

eliminating all same-sex hostels by 2014.44   

Mineral and Petroleum Resources Development Act (MPRDA) 

The MPRDA came into effect in 2004 and it saw a drastic shift in the ownership of 

mineral rights from private hands to the state. Prior to the MPRDA, mining rights 

vested in individuals and companies, and the Act effectively cancelled these ‘old 

order’ rights and replaced them with ‘new-order’ rights.45 These new order rights 

must be applied for by existing and prospective mining firms.46 This means that the 

state now effectively controls all natural resources, in line with the UN Charter of 

Economic Rights and Duties of States.47 The UN Charter states that ‘every State has 

and shall freely exercise full permanent sovereignty, including possession, use and 
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 See discussion under: ‘Broad-Based Socio-Economic Empowerment Charter for the South African 
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 Paul Sorensen, ‘Legislative Transformation of South African Mining since 1994: What Progress?,’ 
International Journal of Environmental Studies 68, no. 2 (April 2011): 174, 
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Body of Global Agreements,’ accessed December 10, 2015, http://www.un-
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disposal, over all its wealth, natural resources and economic activities’.48 An 

important consideration however is how miners and community members have 

reacted towards this shift in ownership. Who do the mining rights rightfully belong 

to – the state, the community or the mining employees? 

The Act deals with the specificities relating to mining rights, but importantly it also 

deals comprehensively with the transformation of the mining sector. It derives its 

foundation from the ANC’s Mineral and Energy policy document from 1990 and the 

Freedom Charter of 1995.49 50’ 

The preamble to the Act is a strong example of the Act’s commitment to transform 

the mining sector. It recognises the need to promote and uplift rural communities 

affected by mining, reaffirms the state’s commitment to ensure that there is 

equitable access to the country’s minerals, remains committed to eliminating 

discriminatory practices in the industry and to consider the state’s obligation under 

the Constitution to take legislative and other measures to redress the results of 

past racial discrimination. 

Section 2 sets out nine objects of the Act, four of which bear mentioning here 

because of their relation to transformation:  

(d) substantially and meaningfully expand opportunities for historically

disadvantaged persons, including women, to enter the mineral and 

48
 Ibid. Article 2. 

49
 ‘Draft Mineral and Energy Policy,’ African National Congress, accessed May 23, 2015, 

http://www.anc.org.za/show.php?id=253. 
50

 ‘Towards the Transfer of Mineral Wealth to the Ownership of the People as a Whole: A 
Perspective on Nationalisation of Mines,’ African National Congress Youth League, August 2010, 
http://www.ancyl.org.za/show.php?id=5502. 
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petroleum industries and to benefit from the exploitation of the nation’s 

mineral and petroleum resources; 

(f) promote employment and advance the social and economic welfare of all 

South Africans; 

(h) give effect to section 24 of the Constitution by ensuring that the nation’s 

mineral and petroleum resources are developed in an orderly and 

ecologically sustainable manner while promoting justifiable social and 

economic development; and 

(i) ensure that holders of mining and production rights contribute towards 

the socio-economic development of the areas in which they are operating. 

The above objectives all appear to centre on the MPRDA’s primary objective of 

accelerating BEE within the mining industry. 

Broad-Based Black Economic Empowerment (B-BBEE) is defined in the Act to mean 

a social or economic strategy, plan, principle, approach or act which is aimed at 

redressing the results of past or present discrimination, transforming the mining 

industry so as to assist with the ownership, participation, control by historically 

disadvantaged people in the industry, as well as to develop the communities 

affected by the mining operations. It also provides for the socio-economic 

development of all HDSA by the proceeds (ie profits) of such operations.  

This is a comprehensive definition of B-BBEE and it centres on the transformation of 

the mining sector. Importantly it includes the communities, and not merely the 

employees of mines, in its transformation goal. To focus on merely employees 
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would have been a too narrow approach, and would have failed to recognise that 

mining operations have a long lasting impact on the communities within which they 

operate.51 This was reiterated in the interviews, where one of the community 

members remarked that ‘that the entire community should be the beneficiaries of 

transformation and not solely the mine employees.’ 

Section 100 of the Act deals specifically with transformation in the minerals 

industry and requires a housing and living conditions standard to be developed, a 

code of good practice for the industry to be developed and the publication of a 

mining charter that addresses the objectives of the Constitution.52 The 

Constitutional objective includes the need to redress historical, social and economic 

inequalities by allowing historically disadvantaged South Africans (HDSAs) to enter 

and benefit from the mining sector. 

One of the significant requirements of the Act is for all mining firms to have 26 per 

cent of their equity held by HDSAs by 1 May 2014. This is a controversial aspect of 

the Act as it often results in the wealth of the firm being distributed to a few select 

individuals, a critique of BEE generally.53 This is expressed by the ANCYL in a 

document that argues for the nationalisation of the mines. They argue: ‘The 

weakness with South Africa's share model [being the MPRDA’s 26 per cent 

shareholding requirement] is that it benefits few individuals (sic) instead of large 

communities and the people as a whole. Whilst the intention to integrate 

historically disadvantaged individuals into mining is noble, it should not be pursued 

                                                           
51

 Klopppers and du Plessis, “Corporate Social Responsibility, Legislative Reforms and Mining in 
South Africa,” 94. 
52

 These have indeed been developed and are discussed below. 
53

 For more on the narrow reach of BEE as a limitation see the discussion under ‘limitations of BEE’. 



28 
 

at the expense of the entire population and communities. The principle should 

forever be people sharing in the country's wealth.’54 

In terms of the MPRDA, all mining firms are required to compile a social and labour 

plan (SLP), and they must indicate how and when they will achieve their targets 

before they can apply for new or renewal mining rights. The objectives of the SLPs, 

as set out in the Revised SLP Guidelines, are to: 

(a) Promote economic growth and mineral and petroleum resources 

development in the Republic (Section 2 (e) of the MPRDA); 

(b) Promote employment and advance the social and economic welfare of 

all South Africans (Section 2 (f) of the MPRDA); 

(c) Ensure that holders of mining or production rights contribute towards 

the socio-economic development of the areas in which they are operating as 

well as the areas from which the majority of the workforce is sourced 

(Section 2 (i) of the MPRDA, and the Charter); and 

(d) To utilize and expand the existing skills base for the empowerment of 

HDSA and to serve the community. 

Objectives (a) and (b) are aimed at South Africans as a whole, and objectives (c) and 

(d) relate specifically to empowering HDSAs and mining communities.  

While the above objectives appear noble, there is however much uncertainty 

surrounding these social and labour plans. For example, there is no requirement for 

these SLPs to be made public, which severely reduces the accountability of these 

                                                           
54

 “Towards the Transfer of Mineral Wealth to the Ownership of the People as a Whole: A 
Perspective on Nationalisation of Mines.” 



29 
 

plans. 55The CLS has, however, managed to obtain SLPs through PAIA applications 56 

and mining firms are required, in terms of the SLP Guidelines, to submit an annual 

report to the Director General of the Department of Mineral Resources, detailing 

the progress made towards their SLPs. The perception in the literature and the 

interviews however is that there are no monitoring or evaluation processes for the 

SLPs, making their enforceability questionable. 57 Given that companies such as 

Lonmin have compiled these extensive plans, what is the perception of miners and 

mining communities towards them, knowing that they are not enforceable in law? 

This was indeed a point of concern raised by the miners and community members 

during the interviews and is explored further in Chapter 6. 

The Mineral and Petroleum Resources Royalty Act 28 of 2008 

The purpose of the Act is ‘To impose a royalty on the transfer of mineral resources 

and to provide for matters connected therewith.’ The Act provides for the royalty 

to be collected at a national level (via the National Revenue Fund).58 The rate of the 

royalty is calculated in accordance with Section 3, ie on a variable scale that 

depends on the mine’s profitability.  

There has not been much debate or commentary surrounding this Act, but where 

there is, it is for the most part positive: ‘The receipt of royalty from the transfer of 

mineral resources to an extractor is aimed at compensating States for their 
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irreplaceable, non-renewable resources, for sustainable investment and 

development with a view of improving the economic well-being of the nation.’59 

The view therefore is that natural resources belong to the state and mining firms 

must compensate the state for them.  

Broad-Based Socio-Economic Empowerment Charter for the South African Mining 

and Minerals Industry 2010 

The Charter was first published in 2002 to give effect to the requirement to 

establish a Charter in terms of the MPRDA. Its vision was ‘to create an industry that 

will proudly reflect the promise of a non-racial South Africa.’ 

Part of the Mining Charter’s preamble stated that it recognised ‘The imperative of 

redressing historical and social inequalities as stated by the Constitution of the 

Republic of South Africa, in inter alia section 9 on equality (and unfair 

discrimination) in the Bill of Rights’. This indicates furthermore that the backdrop to 

the Charter is transformation and that the driving force behind this transformation 

is the right to equality as set out in our Constitution. 

In September 2010 however, the Minister for Mineral Resources published an 

amended Charter stating that: ‘The observations are that growth in the mining 

industry has left much to be desired and transformation within the sector has been 

disappointingly slow’60. The poor transformation evidenced by the sector therefore 

led to a revised Mining Charter61. The new Charter places emphasis on a 26 per cent 
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equity shareholding by HDSA in mining firms (previously the target was a 15% 

holding by 2007) as well as providing for the complete elimination of mining hostels 

by 2014. Despite this requirement, a report compiled by a delegation of the 

Portfolio Committee on Mineral Resources indicates that Lonmin has still not 

complied with this hostel requirement.62 

The preamble to the Charter remains largely the same, with the justification for 

transformation remaining the equality clause in s9 of the Constitution. The vision is 

now: ‘to facilitate sustainable transformation, growth and development of the 

mining industry.’  

The Mining Charter comprises of 9 elements: 

o Ownership

Ownership is identified as being a key factor in enabling HDSAs to 

integrate into the mainstream economy. Firms must achieve a 26 per 

cent ownership holding by HDSAs by 2014. 

o Procurement and Enterprise Development

This element focuses on procuring goods and services from HDSAs, 

and in particular, those individuals that are situated locally with 

respect to the mine. See below under ‘Preferential Procurement 

Policy Framework Act’ for the specific targets. 

o Beneficiation

Beneficiation is an important aspect of the Charter and is discussed 

in more detail in the subsequent chapter. The Department of 

62
 Republic of South Africa, Announcements, Tablings and Committee Reports, 23-2015, 2015. 
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Mineral Resources describes beneficiation as ‘...one of the major 

drivers in advancing the empowerment of historically disadvantaged 

communities in South Africa’ and acknowledges that part of its role is 

the ‘...development of new entrepreneurs in large and small mining 

industries.’ It refers to the ‘transformation of a primary material 

(produced by mining and extraction processes) to a more finished 

product, which has a higher export sales value.’63
 

o Employment Equity 

The Charter recognises the importance of representation across all 

positions of the mining firms. It therefore requires a minimum of 40 

per cent demographic representation by HSDAs across: Executive 

Management, Senior Management, Core and Critical Skills, Middle 

Management and Junior Management levels by 2014. 

o Human Resource Development 

This element reiterates what is already legislated in the Skills 

Development Levy Act, and provides a target of 5 per cent of annual 

payroll for 2014 (compared to the legislated amount of 1 per cent 

per the Skills Development Levy Act). 

o Mine Community Development 

The Charter states that ‘Mine communities form an integral part of 

mining development, there has to be meaningful contribution 

towards community development, both in terms of size and impact, 

in keeping with the principles of the social license to operate.’ Here 
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we see the establishment in law that mines must ensure that they 

are cognisant of their need for a social licence to operate. It provides 

that mining firms must engage and consult with the community prior 

to implementing mining projects, as well as that the mining firms 

must ensure that they are investing in community development. 

o Housing and Living Conditions 

The first piece of legislation to provide for the improvement of 

housing conditions of miners was the MPRDA in 2002, but it failed to 

provide specific guidelines to enable accountability and effective 

implementation, and hence the Charter, in 2010, focused on 

outlining specific requirements in relation to housing. The Charter 

provides for the improvement of the living conditions of miners, 

specifically requiring firms to: 

- Convert or upgrade hostels into family units by 2014; 

- Attain the occupancy rate of one person per room by 

2014; 

- Facilitate home ownership options for all mine employees 

in consultation with organised labour by 2014. 

o Sustainable Development and Growth of the Mining Industry 

The Charter recognises the need for a long term view of mining 

operations that takes into account the sustainability of the natural 

environment as well as the health and safety of the miners and the 

mining community. 
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o Reporting (Monitoring and Evaluation) 

All mining firms are required to report annually (in terms of Section 

2.9 of the Charter and Section 28(2)(c) of the MPRDA) on their 

compliance with the Mining Charters requirements.  

The Mining Charter provides that firms are to be evaluated on their progress on the 

Charter’s nine elements, as discussed above, based on a scorecard. The Mining 

Charter scorecard is attached as Appendix 1. 

The shift from BEE to B-BBEE 

BEE was initially focused at transferring ownership of previously white-owned 

companies to black individuals. 64 However, this policy resulted in only a few 

wealthy black individuals benefiting from equity ownership, and therefore the 

government shifted to a Broad-Based Black Economic Empowerment strategy in 

2003.65 To provide an example of the narrow results achieved by BEE in its original 

form, 60 per cent of the BEE deals that took place in 2003 empowered only two 

individuals.66 The new B-BBEE strategy now evaluates firms not only on the transfer 

of equity ownership, but on 7 pillars which include:  

1) Ownership 

2) Management representation 

3) Skills development 

4) Employment equity  
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5) Preferential procurement 

6) Enterprise development, and 

7) Corporate social investment 

The new B-BBEE approach therefore incorporates various aspects that are 

necessary to realise transformation within South Africa. This does however raise 

the question as to whether the new approach to empowerment has been more 

effective at reaching a broader range of beneficiaries than the old, ownership-

focused approach? 

Legislative uncertainty surrounding transformation 

There remains uncertainty about two considerations of the MPRDA and the Mining 

Charter. Firstly, whether the 26 per cent ownership is a once off goal or if a mining 

firm will continually have to rebalance their equity shareholders as and when 

HDSAs sell their shares to non-HDSAs. The Minister of Mines, Ngoako Ramatlhod, 

has stated that he will leave it up to the High Court to decide on the correct 

interpretation67. This uncertainty is a shortcoming of the Charter, BEE legislation 

and the MPRDA, and is discussed in more detail in Chapter 6. 

Secondly, the Department of Trade and Industry (DTI), announced in a notice on the 

7 May 2015 that broad-based empowerment schemes and employee share 

schemes will no longer result in the same BEE points as individual share ownership. 

Ramatlhodi has stated that he will work closely with the DTI to ensure that their 
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efforts are aligned68. This announcement has been criticised by many prominent 

business leaders, lawyers and BEE verification agencies for promoting an elite black 

upper class rather than empowering the people who are the truly disadvantaged.69 

70 It is also contended that the announcement is not valid due to the fact that the 

correct legal process required in order to amend the Codes was not followed.71 The 

announcement by the DTI does however require one to ask why they would 

promote direct ownership over indirect ownership, such as share schemes? Could 

this rash announcement be evidence of a long held frustration towards elaborate 

share schemes that fail to actually empower black employees and communities? 

This type of controversy must be borne in mind when reading the research findings 

from the interviews and literature review. 

The DTI has subsequently withdrawn its notice and thereby indicated that it no 

longer intends to pursue the amendment to the Codes72. Despite the correction by 

the DTI, these actions create uncertainty, indicating disunion among prominent 

government officials who are responsible for implementing transformation policies. 

It also indicates the speed at which legislation could be changed. Such a change 

would have had drastic effects on mining firms and would have rendered them non-

compliant with this new BEE requirement.  

68
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Employment Equity Act 55 of 1998 

The Act recognises in its preamble that there is a constitutional right to equality. It 

furthermore recognises this right as part of the motivation behind the enactment of 

the Act, and therefore aims to:  

- Redress the effects of discrimination through employment equity practices, 

and 

- Eliminate unfair discrimination in employment 

Chapter 3 of the Act specifically addresses affirmative action measures and places a 

duty on an employer to implement measures targeted at people from designated 

groups designed to promote employment equity.73 In accordance with the Act, 

Lonmin sets employment equity targets every 5 years and reports on them annually 

in its Sustainable Development Report. In 2015 for example, the company noted a 

significant improvement in the number of women in management positions, with 

the proportion increasing from 35.8 per cent in 2013 to 37.8 per cent in 2014.74 

Labour Relations Act 66 of 1995 

Another mechanism that is used in South Africa to promote transformation is the 

structured organisation of labour. This is primarily achieved through Trade Unions 

that represent the workers interests to the employers. 

Section 4(1) of the Labour Relations Act75 provides that ‘every employee has the 

right- 
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(a)          to participate in forming a trade union or federation of trade unions; and 

(b)          to join a trade union, subject to its constitution.’ 

The National Union of Mineworkers (NUM) seeks to transform the mining industry 

by attempting to ‘increase wages, upgrade workers’ skills and stabilize the 

workforce through improved living conditions.’76 This is done through collective 

bargaining (per Chapter 3 of the Act) and striking (per Chapter 4 of the Act). The 

Union has a strong voice given that it can mobilise mine workers to engage in walk 

outs or to disrupt production.77 The mines have attempted to avoid this threat by 

contracting and subcontracting mining work to firms that are not bound by 

collective agreements. 78 Unions are primarily used by employees as a mechanism 

to increase wages, but have also proved effective at addressing ‘improvements in 

allowances, employee share ownership programs (ESOPs) that are part of the 

BBEEE program, company subsidies for medical schemes (insurance), improving 

pension programs, access to antiretrovirals as well as protecting trade union 

rights’.79  

Trade unions were referred to by both the miners and the mining firm during the 

interviews and Mr Nkhoma, the Lonmin representative, stated that the trade unions 

play a role in transformation, although ‘they must not forget that they are there to 
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facilitate engagement between workers and employers, and not to run the 

company.’ Only one miner made reference to the role that trade unions can play in 

transformation, and stated that their role is that of an intermediary between the 

mining firm and the employees, thereby underscoring Lonmin’s view. 

Skills Development Act 97 of 1998 

The Act states as its main purpose (with other objectives) - ‘to improve the 

employment prospects of persons previously disadvantaged by unfair 

discrimination and to redress those disadvantages through training and 

education’80. It established a new framework for skills development that saw the 

creation of sector-specific guidelines, with each sector being organised by a Sector 

Training and Education Authority (SETA). Lonmin benchmarks its education and 

skills initiatives against the guidelines set forth by the Mining Qualifications Agency, 

an industry specific organisation under the umbrella of the SETA.81 

The Skills Development Levy Act 9 of 1999 

The Act is pursuant to the Skills Development Act, and imposes a levy on companies 

in order to fund the SETA programmes. The Mining Qualifications Authority is the 

SETA relevant to the study of Lonmin, and it runs the skills development 

programmes for the mining and minerals sector in South Africa. The MQA 

establishes that its first strategic objective is to ‘Support transformation of the 

sector through skills development.’82 Furthermore, it notes that the principle 

driving force behind the Act is the Mining Charter and reports on its contribution 
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towards the 9 objectives of the Mining Charter.83 The MQA initiated a number of 

projects aimed at transforming the mining sector, for example, a maths and science 

support programme aimed at HDSAs in rural mining communities, accommodating 

1037 learners in 2015.84 

Both the Skills Development Act and the Skills Development Levy Act are intended 

to play a crucial role in transforming the mining sector. HDSAs were denied equal 

education and skills opportunities in the past, and it is therefore imperative that 

transformation includes the provision of education and skills to rectify past 

inequities. 

The Preferential Procurement Policy Framework Act 5 of 2000 

The Act states that its purpose is ‘to give effect to section 217(3) of the Constitution 

by providing a framework for the implementation of the procurement policy 

contemplated in section 217(2) of the Constitution; and to provide for matters 

connected therewith.’  The Act therefore establishes a preferential point system to 

be used in determining the allocation of tenders by the state. The point system is 

designed to prefer suppliers that are HDSAs or firms that are contributing to 

transformation by implementing BEE policies. The Act itself does not impose an 

obligation on mining firms to engage in preferential procurement (although other 

legislation does, see the Mining Charter’s requirements below), but it does 

encourage mining firms to be compliant with B-BBEE in order that they may receive 

tenders from the government.  
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Lonmin has an internal preferential procurement system which prefers suppliers 

who are from the Greater Lonmin Community and companies who are empowered 

in terms of B-BBEE. The Mining Charter provides targets for preferential 

procurement and sets them at 70 per cent for services, 50 per cent for consumable 

goods and 40 per cent for capital goods.85 Lonmin’s progress was 67 per cent for 

capital goods and consumable goods and 68 per cent for services, thereby far 

exceeding the minimum thresholds set by the Charter, and positively evidencing a 

commitment by the firm towards transformation initiatives. 86 It must be said 

however that statistics do not always accurately capture the lived experiences of 

transformation by the beneficiaries. These statistics should therefore be borne in 

mind and juxtaposed with the experiences by beneficiaries when interpreting the 

research findings, both from the interviews and the review of literature.  

Announcements, Tablings and Committee Reports  

In the state’s announcements, tablings and committee reports (ie primarily reports 

that are produced by portfolio committees) dated Tuesday, 10 March 2015, it is 

stated that: ‘Transformation is perhaps the central issue for the mining sector. 

There is a need to change the industry so that real benefits flow to the people of 

South Africa and not to the historically empowered.’ This emphasises the state’s 

continued commitment to transformation as well as its maintained understanding 

that there is still a great need to provide for and monitor transformation, 

specifically within the mining sector. One must however ask to what extent the 

findings in these reports inform current and future policy making by the legislature? 

85
 Section 2.2 Mining Charter. 

86
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The report then goes on to address many of the issues that must be overcome in 

order to start seeing the effective implementation of transformative measures: 

‘Many mines have now complied with the minimum standard of 26 per cent 

ownership of mines. Although such should be viewed as a basic requirement, 

subject to further improvement. The efforts to include HDSAs in senior positions, in 

management and in ownership need to gather more momentum.’87  

This sentiment is in line with the discussion based on King III88, that it is no longer 

adequate for a company to merely comply with the minimum legal requirements, 

but rather to embrace transformation as a foundational value of the company upon 

which both its strategy and governance are based. This is addressed and elaborated 

on in the following section. 

Review of local and international non-legislative authority 

King III Report on Governance for South Africa 200989 

The Report is the main source of guidance for corporate governance in South Africa. 

It is the third report of its kind, with King I being the first report and in force from 

1994 until 2002, King II in force from 2002 until 2009, and King III in force from 2009 

until present. It is a requirement that any company listed on the Johannesburg 

Stock Exchange (JSE) comply with the framework set out by King III and therefore it 

also applies to Lonmin. One of the concerns that were raised by the UCT Ethics 

Committee in relation to this research report90 was that the research did not focus 
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on BEE. The researcher notes that this research will critically review BEE as it is the 

major body of legislation that governs the mining sector’s legal responsibility for 

transformation. Regard however will also be had for other frameworks, such as King 

III, when investigating the research question as they too form part of the 

framework in which companies must operate, and such a review will help to 

develop a broader understanding transformation. 

Principle 1.1 states that: The board should provide effective leadership based on an 

ethical foundation.  

The application of this principle is then explained further in paragraph 32 which 

states: ‘Currently, the connection between sustainability and BEE is not fully 

understood. It is,  therefore,  underdeveloped  which  leads  to  a  dissociation  of  

the  two.  There is, however, a significant opportunity to clarify and institutionalise 

the linkage between sustainability and BEE, namely, the growing movement among 

international investors – including many of the largest institutional investors – of 

recognising the role of sustainability considerations in investment. Using this 

opportunity would in all likelihood, engender greater confidence among investors in 

companies’ social transformation efforts in South Africa’. [Emphasis by the 

researcher]. 

This reiterates the need for a broader approach to transformation within South 

Africa. The need for transformation stems from the injustices of the past. 

Transformative efforts therefore cannot be viewed in isolation but must rather be 

viewed as a comprehensive whole, implemented by individuals, corporates and the 

state, to move South Africa closer towards being a nation founded on equality. This 
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idea, of transformation and social responsibility being linked and carried out by 

various actors, is echoed in Lonmin Plc’s Chairman’s letter in its Annual Report and 

Accounts 2014: ‘Part of our success will rest on…matters of social 

responsibility…We are fortunate too, that our actions have the power to transform 

lives for the better…and we can play our part in the wider, ongoing transformation 

of South Africa, working with government communities and other entities’91. 

[Emphasis by the researcher].  

Further principles relevant to transformation include: 

Principle 1.2 

- Social transformation and redress from apartheid are important and 

should be integrated within the broader transition to sustainability. 

Integrating sustainability and social transformation in a strategic and 

coherent manner will give rise to greater opportunities, efficiencies, and 

benefits, for both the company and society. [Emphasis by the researcher]. 

Paragraph 29 

- Responsible   corporate   citizenship   should   manifest   in tangible   and   

reportable programmes and results.  In  South  Africa,  corporate  

citizenship  includes,  among others,  responsibilities  outlined  in  the  Bill  

of  Rights  of the  Constitution,  and  issues relating  to  transformation,  

human  capital,  human  rights,  the  environment,  social capital, safety and 

health. [Emphasis by the researcher]. 
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These principles from King III illustrate how a company is required to view 

transformation in a broader sense and to incorporate it with sustainability. There is 

a global movement towards companies being required to operate as ‘responsible 

corporate citizens’, which requires that they incorporate various social, 

environmental, economic and legal considerations into their business practices to 

ensure that they are operating sustainably with regard to a broader set of 

stakeholders. 92 93 It is therefore not possible for a company to look solely at 

compliance with legal obligations (such as meeting the minimum requirements of 

BEE legislation), but rather to adopt as part of their overarching strategy, a 

commitment to contribute to society through social entrepreneurship.94  

Sustainability Reporting 

According to the Global Reporting Initiative, ‘‘ ‘sustainability reporting’ is a broad 

term considered synonymous with others used to describe reporting on economic, 

environmental, and social impacts (eg, triple bottom line, corporate responsibility 

reporting etc).’95 

In accordance with the above principle, Lonmin publishes an annual Sustainable 

Development Report that ‘…provides information about Lonmin’s sustainable 
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development policies, practices and performance and should be read in conjunction 

with the 2014 Annual Report and Accounts, and supplementary reports...’96 

There are numerous global principle frameworks that seek to govern reporting 

and/or the operations of companies. These frameworks are not legislation 

(although some form part of International Customary Law) but there is a global shift 

towards sustainability and accountability that places pressure on firms to adopt the 

principles and to report on their progress towards achieving them.97 Lonmin for 

example mentions numerous times in its Sustainable Development Report that 

there is a requirement for a mining firm to have a social licence to operate in a 

given community.98 In other words, the company is recognising that it only operates 

in a community because that community has agreed to it being there. In their 

Sustainable Development Report, transformation through social and economic 

development is listed as one of the key focus areas in order to maintain their social 

licence to operate.99 The company also refers to itself as a corporate citizen which is 

‘sustainability reporting’ language.100 In order to measure progress towards 

meeting this focus area, the company lists 8 Key Performance Indicators: 

1. Rand value spent on Social and Labour Plan projects; 

2. Number of community members receiving bursaries; 
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3. Number of community members on the university preparedness 

programme and technical preparedness programme; 

4. Number of community members receiving ABET training; 

5. Number of community members receiving mining skills and portable skills 

training; 

6. Number of infrastructure projects completed; 

7. Number of local suppliers receiving training and/or contracts from Lonmin; 

and 

8. Procurement spend on BEE entities. 

The mining firm also states that this social licence to operate is part of its strategic 

alignment with the various legislation and frameworks under which it operates. 

These include the United Nations Global Compact Principles 1 and 2 and the 

International Council on Mining and Metals Principles 9 and 10. The report then 

links this social licence concept to a reporting requirement under the Global 

Reporting Initiative (GRI), with the most important being the GRI requirements 

under ‘local communities.’101 

The social licence to operate includes some indicators as to what community 

development involves: 

- ‘Alleviate poverty and unemployment 

- Enable communities to participate in decision making to achieve greater 

long-term control over their lives and development thereof 
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- Ensure communities are resourceful, skilled and able to take full advantage

of economic opportunities

- Enable community businesses to become a business partner of choice and

contribute to the growth of Lonmin’102

Transformation through social and economic development is highlighted as having 

an effect on the company’s social licence to operate. This therefore gives insight 

into the content of transformation as viewed by Lonmin. The company furthermore 

emphasises ‘ownership’ and ‘procurement’ as key focal points in ‘accelerating the 

participation of HDSAs in the mainstream economy.’103  

The Sustainable Development Report includes a section dedicated to 

transformation and empowerment. It describes transformation as important firstly 

because transformation is necessary to the business itself and secondly because 

transformation is part of the requirements of the Mining Charter. Lonmin’s 

transformation initiatives focus mainly on increasing the number of HDSAs in 

management level employment. The company furthermore seeks to create an 

environment that is open to women, and lists an improved maternity leave policy 

as an initiative that seeks to do so. 104 

Companies listed on the JSE Limited’s stock exchange (hereafter the JSE) are 

required to adhere to the King III Code of Corporate Governance, which requires 

the compilation of an integrated report. There is no requirement however for these 

102
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103
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104
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firms to adhere to any standards of sustainability reporting. 105 According to 

research compiled on the mining firms in the JSE’s top 40 companies, such firms 

have improved their adherence to the GRI’s framework (see the next section for a 

detailed overview of this Framework).106  

For both 2010 and 2011, Lonmin reported on all 52 core elements and 11 sector 

specifics as required by sustainability reporting.107 This is better than many 

competitor mining firms, given that 4 companies did not report on any industry 

specific requirements at all. 108 

 The Global Reporting Initiative  

The Global Reporting Initiative (hereafter: GRI) is an organisation that provides a 

framework for companies (as well as other organisations) in order to 

‘…communicate the impact of business on critical sustainability issues such as 

climate change, human rights, corruption and many others.’109 It highlights social 

justice as an integral part of the long term sustainability of a company.110 The 

guidelines for reporting are divided into 3 main categories (Economic, 

Environmental and Social), and the elements of the Social category that are 
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relevant to this research are: Diversity and Equal Opportunity111, Equal 

Remuneration for Women and Men, Indigenous Rights and Local Communities.112  

The GRI’s guide provides comprehensive references for each subcategory to the 

relevant International Law. The Local Communities element is founded on the 

Organisation for Economic Co-operation and Development (OECD) and the United 

Nations Global Compact Ten Principles (UNGC).113  

These elements each have their own specific disclosure requirements; the most 

pertinent to transformation are listed below: 

Diversity and Equal Opportunity the percentage of employees per 

employee category in each of the 

following diversity categories: 

- Gender 

- Age group: under 30 years old, 

30-50 years old, over 50 years old 

- Minority groups 

- Other indicators of diversity 

where relevant114 

 

Equal Remuneration for Women and 

Men 

The ratio of the basic salary and 

remuneration of women to men for each 
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employee category, by significant 

locations of operation.115 

 

Non-discrimination Any remediation plans being 

implemented.116 

 

Local communities 

 

- Local community development 

programs based on local communities’ 

needs 

- Broad based local community 

consultation committees and processes 

that include vulnerable groups 

-  Social impact assessments, including 

gender impact assessments, based on 

participatory processes117 

 

Additional disclosures In addition, the GRI also provides for 

specific reporting guidelines for 

‘operations with significant actual and 

potential negative impacts on local 

communities’. For example: 

‘ 
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- The location of the operations 

- The significant actual and 

potential negative impacts of 

operations’118 

 

The Mining and Metals Sector specific guidelines provide for clarity of specific 

terms, additional commentary and guidance. 

It specifically provides that a firm must: 

‘Report on any policies relating to community consultation and support 

(including free, prior and informed consent), and settings where such 

dialogues are required by company policy and where they are not.’119 

It also provides further guidance on the GRIs Indigenous Rights category, requiring 

firms to disclose the: 

‘Total number of operations taking place in or adjacent to Indigenous 

Peoples’ territories, and number and percentage of operations or sites 

where there are formal agreements with indigenous peoples’ 

communities.’120 

‘Number and description of significant disputes relating to land use, 

customary rights of local communities and Indigenous peoples.’121 
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The United Nations Global Compact Ten Principles  

These Principles are developed by the UN and are considered: ‘A call to companies 

to align strategies and operations with universal principles on human rights, labour, 

environment and anti-corruption, and take actions that advance societal goals.’122  

The two principles relevant to transformation are: 

Principle 1:  Businesses should support and respect the protection of internationally 

proclaimed human rights123, and  

Principle 6: The elimination of discrimination in respect of employment and 

occupation.124 

Lonmin is a participating member of the UNGC and they specifically refer to the two 

principles above in their Sustainability Report as justification for their commitment 

to transformation. This is a voluntary initiative that Lonmin has joined, requiring the 

mining firm to take a pledge to align its operations with those outlined in the UNGC, 

as well as to report on them annually. There is however no mechanism for 

enforcement and one therefore has to question the impact that joining such an 

initiative will have on Lonmin’s commitment to transformation? 

The International Council on Mining and Metals 

The International Council on Mining and Metals (hereafter the ICMM) is an 

international membership organisation of which Lonmin is a member. Membership 
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at the ICMM requires a firm (1) to commit to and implement its 10 principles for 

sustainable development, (2) to report on its adherence to the 10 principles, in 

accordance with GRI guidelines, and (3) to ensure that its reporting is assured by an 

independent 3rd party. The ICMM provides specific requirements for reporting for 

its members and it furthermore requires member firms to integrate its 10 principles 

into their corporate policies.125  

The two principles of the ICMM that are most relevant to transformation, and 

which are referred to in Lonmin’s Sustainability Report are: 

Principle 2: ‘Uphold fundamental human rights and respect cultures, customs and 

values in dealings with employees and others who are affected by our activities.’126 

Principle 9: ‘Contribute to the social, economic and institutional development of 

the communities in which we operate.’  

Both of these principles underscore the necessity of including communities in 

transformation initiatives rather than focusing narrowly only on mining employees. 

Corporate Social Responsibility  

Mining firms paid little attention to CSR during the apartheid era as South Africa 

was distanced from the international community and the general movement 

towards corporate citizenship that was taking place there. The new democracy 

brought along with it pressure from the international community to conform to 

international best practices, one of which being CSR. For example, the JSE 
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introduced a voluntary mechanism to disclose adherence with CSR principles.127 

CSR is defined by the European Commission as an 'essentially a concept whereby 

companies decide voluntarily to contribute to a better society'.128 

Many government policies and a significant amount of legislation reflect a 

commitment to CSR and use the same CSR language as the World Bank and the 

International Finance Corporation.129 Therefore despite CSR being voluntary, much 

of the transformation that takes places as a result of legislative measures, appears 

to be influenced by trends in CSR. 

The importance of the mining sector revisited 

The historical importance of the mining sector to the South African economy is 

considerable. Over the last 15 years though the industry has slowed in growth, and 

from October 2001 to October 2011, mine production had fallen 12.7 per cent year 

on year.130 South Africa has also declined in its ranking on the Policy Potential Index 

for the attractiveness of potential mining investments, dropping from 28 out of 47 

jurisdictions in 2002/2003 to 67 out of 79 in 2010/2011.131 [Despite this decline, the 

sector remains meaningful to the South African economy, in that it accounts for ‘5.3 

per cent of South Africa's GDP and provides employment to some 500,000 workers 

directly, and a further 500,000 indirectly.’132] Part of the decline in the mining 

sector can be attributed to poor regulatory certainty, with the MPRDA and the 

                                                           
127

 Kloppers and du Plessis, ‘Corporate Social Responsibility, Legislative Reforms and Mining in South 
Africa,’ 93. 
128

 Ibid., 95. 
129

 Dansereau, ‘Comparing Dueling Approaches to the Transformation of South African Mining,’ 65. 
130

 Leon, ‘Whither the South African Mining Industry,’ 7. 
131

 Ibid. 
132

 Ibid., 6. 



56 
 

Mining Charter being described as ‘…fraught with vague and ambiguous 

provisions…’133 

The Act and the Charter have also been criticized for poor transformation in the 

industry. The state has indicated that it will investigate reforming the penalty 

provisions for non-compliance in order to promote timeous transformation.134 It is 

hard to establish the exact nature of compliance with the transformation 

requirements of the Charter as the information available is contradictory. For 

example, the Chamber of Mines stated in 2011 that black ownership was 28 per 

cent, whereas the Department of Mineral Resources stated that the figure was in 

fact 8.9 per cent.135 

The importance of the mining sector has been restated above as it must provide the 

platform from which one interprets Lonmin’s efforts towards transformation, the 

perceptions of the miners and community members that are interviewed, as well as 

the debates surrounding the urgency of transforming the industry that will be 

introduced in the research findings chapter.136 
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Chapter 4 

A Case Study - Lonmin Plc 

Overview of Lonmin Plc 

Lonmin Plc is a mining firm that is dually listed on the London Stock Exchange as 

well as the Johannesburg Stock Exchange and the firm has a market capitalisation of 

$1.2 billion. They are the third largest producer of platinum globally, and the main 

use of the company’s outputs is for autocatalysis in motor vehicles. The company 

has a vertically integrated business model and aims to discover, extract, refine and 

market Platinum Group Metals (PGM), which includes platinum, palladium, gold, 

rhodium, ruthenium and iridium. Their operations are based in the North West, 

Limpopo and Gauteng provinces of South Africa and their head offices are in 

Johannesburg and London137 138.  

This research report will focus on their operations in the North West and 

specifically on the Bapo ba Mogale community, which comprises the Segwaelane, 

Wonderkop and the Bapong communities. Lonmin refers to its operations in this 

area as its Marikana operations and it refers to the communities within a 15 km 

radius of these operations as the Greater Lonmin Community (hereafter the GLC)139. 

Lonmin’s ability to impact individuals and communities is considerable given that 

there are an estimated 186 000 people living in the GLC140.  
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Recent media attention 

In 2014 Lonmin underwent severe pressure as they endured the effects of a five 

month long strike, during which there was hardly any output141. The strike attracted 

worldwide media attention due to the ‘Marikana shooting’ which lead to the deaths 

of 44 people with more than 70 people being injured and approximately 250 people 

being arrested. The shooting attracted much attention due to the fact that it was 

the single most lethal use of force by the police against civilians since the 1960 

Sharpeville Massacre. The striking miners were unhappy with their wages and were 

demanding a pay rise to a minimum wage of R12 500 per month. A settlement was 

reached for a 22 per cent pay raise, a one-off payment of R2 000, and an agreement 

that the miners would return to work by 20 September 2014.142 143 This event has 

received much attention and has been the subject of a Commission of Inquiry (The 

Farlam Inquiry)144.  

In order to gain an understanding of the debates, controversies and effects 

surrounding transformation within the context of the Lonmin Community, this 

research project will focus on a recent event that is also gaining media attention. 

The following section will discuss a deal that Lonmin has concluded with the Bapo 

Community (hereafter the Lonmin-Bapo deal) in order to effect transformation. 
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The Lonmin-Bapo deal – a story of conflict, misaligned expectations and discontent 

Part of Lonmin’s mining operations are in the Bapo community, which consists of 

about 35 000 people.145 The community were entitled to a 12 per cent royalty of 

Lonmin’s taxable profits from platinum that was mined from Western Platinum 

Limited (WPL) and Eastern Platinum Limited (EPL) (subsidiaries of Lonmin) due to 

the fact that the community leased the land to WPL for mining.146 The MPRDA 

effectively severed all mineral rights from the land and vested these rights in the 

state. However, the mineral royalty held by the community was protected under 

s11 of the MPRDA and continued to have effect even subsequent to the 

introduction of the MPRDA. The mineral royalty would now be known as an ‘old 

order’ mining right. 

The MPRDA sets out a requirement that 26 per cent of the equity of a mining firm 

must be held by Historically Disadvantaged South Africans (HDSA) by 2014. Lonmin 

therefore completed a deal whereby they converted the royalty (the old order 

mining right) into equity shares in order to ensure that they had a 26 per cent black 

shareholding by the end of 2014.  

The deal has come under much scrutiny and has been rejected by many as an unfair 

deal that only seeks to benefit Lonmin. 

A Johannesburg based attorney, Hugh Eiser, who represents the community in 

social litigation against the state and other corporate entities, remarks that the deal 

is illegal as it is in contravention of the Restitution of Land Rights Act 22 of 1994 to 

                                                           
145

 Lonmin Plc, ‘Current Operations.’ 
146

 Lonmin Plc, ‘Lonmin Circular - Bapo BEE Deal,’ August 14, 2014, 7, 
https://www.lonmin.com/downloads/media_centre/news/press/2014/2014_GM_Circular_-
_Bapo_BEE_Transaction.pdf. 



60 

transact on land that is under claim, which is the case with the Wonderkop Bapo 

farm. He further indicated that the people from the community are financially 

illiterate and therefore do not understand the substance of the deal that has been 

concluded. According to Eiser, the Bapo community has barely benefited from 

Lonmin’s Black Economic Empowerment initiatives in the past, with the 

empowerment going to three politically well-connected individuals who have no 

involvement with the community.147 148 

The sentiment of Lonmin towards the deal can clearly be seen through the 

comments made by its executive’s management. At a meeting between state 

representatives and Lonmin, Molebatsi, who is the Vice President of Lonmin, said 

that what distinguishes Lonmin as different is that they are focusing on giving every 

employee a voice through greater direct engagement. She then added that the 

Bapo ba Mogale deal has had a positive impact. 149  

The Office of the Kgosi (the office of the tribal chief) who was responsible for 

representing the community in the deal has promoted the deal and stated through 

its Facebook page that it is ‘ecstatic to announce this great milestone and 

achievement’150. 
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The Bapo ba Mogale Liaison Committee, a community organisation aimed at 

promoting the interests of the community, has been distributing pamphlets that 

call for the community to reject the deal on the basis that there was no proper 

consultation151. According to a member of the committee,  Abbey Mafate, they 

don’t reject the deal altogether, and hold that it may be a great deal for the 

community, but would like to see proper consultation between Lonmin and the 

community before the deal is concluded. They have also called on the Legal 

Resources Centre to represent them in applying for a review of the deal152. 

 

The deal stems from a lease agreement that was concluded in 1969 and it has far 

reaching implications. It therefore cannot be considered in isolation. Part of the 

controversy surrounding the agreement is the fact that the royalties that have been 

paid by Lonmin into a trust account (known as the D-Account) have gone missing. A 

meeting was recently held in the North West Province between the state and 

Lonmin in order to evaluate the progress made by the firm in respect of 

transformation. This meeting considered the controversy relating to the D-Account, 

from which over a billion rand has gone missing. The committee noted further that 

the account has also not been audited in the last 20 years.153 154 

 

In the state’s announcements, tablings and committee report, dated 10 March 

2015, a delegate of the Portfolio Committee for the Department of Mineral 

Resources set out a report on the progress made by mines in the North West 
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Province towards transformation. One of the findings of the report is that there 

should be further investigation by the state into the exchange of mineral rights for 

equity shares. ‘One concern of this trend, which exposes communities and 

community trusts to the risks of shareholders, which may be used by mining 

companies not to allow communities to share in the real benefits from mining, but 

simply allow the company to claim 26 per cent HDSA shareholding the company is 

required to have under the Mining Charter.’155 

 

The exposure that the deal creates for the beneficiaries to movements in the equity 

market is a serious concern.156 Since the deal was concluded, the share price of 

Lonmin has fallen more than a quarter, which means that the community now has 

an equity shareholding on the London Stock Exchange, as of 3 December 2014157,  

worth R150 million less than it paid for them.  There are some individuals who 

argue that the equity deal is in the best interest of the community as even if Lonmin 

were to cease mining in Marikana, the Bapo Community will still have an equity 

stake in its operations, which would not be the case if the community was only 

entitled to a royalty from profits158.  

 

According to the Legal Resource Centre’s (LRC) land claim submission in the 

Marikana Commission of Inquiry, the Mining Charter requires a mining firm to ask 

itself the three following questions, which it should use to evaluate its 
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transformation efforts and which will be used by the state to evaluate the firm’s 

progress159: 

a) Did the company consider the profiles of relevant communities, and identify 

credible leaders of the communities?  

b) Did the company consult with such leaders prior to the implementation of 

projects?  

c) Did the company consult with the leaders to identify projects within the 

needs analysis and prioritise such projects? 

When deals are concluded however, it would appear that firms are interpreting the 

above use of the word ‘communities’ to mean only tribal authorities160 (TAs), and 

that consulting with only the TAs is sufficient161. The LRC argues that this has 

allowed for a lack of transparency leading up to the deal and an overall poor 

engagement process between Lonmin and the community. This is further illustrated 

by the fact that when this deal was in the process of being concluded, the 

Wonderkop community only became aware of it through a newspaper article and a 

pamphlet that is seen by the community as a ‘one page flyer with a short agenda 

and a short one explanation of the “swap” ‘162.  
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Chapter 5 

Collection of Field Data - Views on Transformation  

The need for sensitivity towards current affairs  

Lonmin has been under immense pressure as a result of the Marikana shootings as 

well as the impact of the 2012 strike. Furthermore, the after-effects of the shooting 

may still linger among the workers, the trade unions and the police. The researcher 

therefore understands the need to be sensitive to the circumstances in which the 

interviews are to take place. The UCT Ethics Committee raised a concern that the 

research did not focus sufficiently on the Marikana Shootings. The researcher 

however holds that it would be incredibly narrow if all research on mines, mine 

workers, transformation or Lonmin from 16 August 2012 onwards focused solely on 

the Marikana massacre. Indeed such focus would look only to the effect or 

outcome, without giving due attention to the possible causes. Such approach would 

erroneously look at one specific reaction which could actually be the end result of 

many sentiments, actions, experiences, expectations and views over the last 30 

years. Much of the background to the Marikana killings relate to political and 

economic factors which this research does not intend on exploring. Furthermore, 

the issue of transformation is a pertinent one in South Africa and is worthy of 

pursing in its own right. It is possible that transformation may well be an underlying 

factor in the Marikana strikes. It is, however, not sound to treat the Marikana 

killings as the starting point in a discourse on transformation. Transformation and 

the views of the mining firms, trade unions and miners thereon are the starting 

point. 
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The Marikana massacre may be a factor that is raised by the interviewees, and 

therefore the question was asked at the end of each interview (in order to allow the 

interviewee the opportunity to raise the issue first, rather than for it to be raised on 

prompting) as to what extent the massacre has formed their views expressed 

throughout the interview, and if there are any specific comments that they would 

like to be noted relating to the Marikana incident. This will allow them to determine 

the extent to which it plays a role in their answer to questions such as ‘What do you 

understand by the concept of transformation?’163  

The researcher is also aware of the social and political context within which these 

interviews were conducted (for example, the volatility in the platinum industry, 

recent strike action, etc). It is submitted that these current issues increase the need 

for exploratory research to be conducted in order for us to better understand them. 

In light of this, the researcher maintained an attitude of awareness and sensitivity 

to these issues as the interviews were conducted. The interviews, as well as the 

post-interview data analysis, were approached mindful of the context within which 

the research was conducted, and this sensitivity continues to be maintained 

throughout the research project. 
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Methodology and Research Design 

Interviewees  

Sampling and Limitations 

The following 8 people were interviewed: 

Interviewee Name Function Race Gender 

Interviewee One Mr. Happy Nkhoma Head of Stakeholder Relations and Public Affairs Black Male 

Interviewee Two Anonymous Miner Black Male 

Interviewee Three Anonymous Miner Black Male 

Interviewee Four Anonymous Miner Black Male 

Interviewee Five Anonymous Miner Black Male 

Interviewee Six Anonymous Lonmin BEE supplier Black Male 

Interviewee Seven Anonymous Community leader Black Male 

Interviewee Eight Anonymous Community leader Black Male 

Part of the ethical considerations that were raised by the UCT Ethics Committee 

related to the use of a small sample and its ability to provide representativeness. 

The interviews however are intended to provide rich qualitative data and 

representation therefore cannot be understood as one would understand it in a 

quantitative context. In addition, the interviews are intended to provide a 

secondary data source supported by the literature review (the primary data source) 

and the voices of the miners are intended to provide examples of how the issues of 

transformation play out in practice. This approach is acceptable given the fact that 
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the research is not intended to make inferences about the population as a whole, 

but rather to obtain insights into transformation from an exploratory standpoint. 

The small interview sample is therefore concerned not with representativeness, but 

with the depth of the knowledge and the perceptions of the interviewees.164  

One limitation of the research may therefore be the scope of the interviews. Given 

that conducting interviews is expensive, and that there is a set time period in which 

to complete them, it will not be possible to interview every representative of 

Lonmin or every miner at each of their mines. Interviewing an entire population is 

hardly ever possible, and the use of a sample will introduce an element of sampling 

risk. Typically this risk is increased as the sample size as a percentage of the 

population is reduced.  

The research will however be limited to the extent that one is not able to draw 

generalisations about miners, mining firms and community members’ expectations 

and experiences of transformation – this would require an extensive study that 

includes an adequate proportion of the population, as well as a study that 

expanded across the entire mining sector. 

It is therefore imperative to understand that the interviews are by no means 

expected to provide a complete picture of all miners’ views or of all mining firms’ 

views on transformation. The interviews are a secondary source of information 

which is expected to provide some context from the findings of the literature 

review. The interviews were also conducted with the aim of obtaining insight into 

various issues that relate to transformation that may have been missed during the 
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literature review. The research is therefore exploratory in nature and the hope is 

that the interviews will be a platform by which the individual voices of a small 

number of people affected by transformation can be heard. This is intended to 

supplement the research with an element of individuality. The research is therefore 

based on a phenomenological epistemology whereby the interviews will help paint 

a picture of the lived experiences of transformation as experienced by a few 

individuals. This paradigm will be well suited to a case study on transformation by 

Lonmin Plc as it will place the case in the context of individual experiences. It is 

hoped and intended that the interviews will also uncover further areas for research. 

Self-reported data may also contribute to the limitations of the research. With 

particular reference to the Lonmin-Bapo deal, there is minimal existing research or 

verified data that can be used as a reference point for verification of the 

interviewees responses. The deal is recent and only once the current litigation 

process is over will there be more clarity as to the facts of the matter. The research 

therefore strays from drawing concrete conclusions and rather attempts to contrast 

the experience of the deal by the miners, community members and that of Lonmin. 

In addition, none of the interviewee’s first language was English. Despite the fact 

that the majority were able to easily understand the questions, as well as it being 

easy for the interviewer to understand their answers, their responses and the 

interviewer’s understanding may have been impeded by the language barrier.  

It was also not possible to interview any female community members or miners. It 

was requested that the interview candidates be both male and female, but the 

gatekeeper stated that he had not managed to organise any female candidates. 
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This limits the research in that it is male-centric and may not address adequately 

the concerns of female miners or female community leaders. The industry too 

remains male dominated and per Lonmin’s 2014 Sustainability Report women 

constitute a mere 8.18 per cent of the company’s workforce with 5.35 per cent of 

the core operations employees being women.165 

The use of a gatekeeper - background, concerns and practicalities 

A community member (The General Secretary for the Bapo Liaison Committee) was 

asked to organise four miners and four community members to be interviewed. He 

is an important gatekeeper in this project and his role as an interlocutor will be 

important to the research. Contact was made with him via email and thereafter via 

telephone and he expressed that he is willing to help with the research. He is 

excited about the opportunity for miners to have their voices heard around the 

issues of transformation. 

Various concerns were raised by the UCT Ethics Committee in relation to the use of 

a gatekeeper, his impact on the interview results, and the potential for conflict 

between him and the interviewees. The gatekeeper was however engaged in order 

to play an intermediary role in organising the interviews. The gatekeeper was a 

contact of UCT’s Centre of Law and Society (CLS) and provided an essential means 

of communicating with miners and community members in order to schedule and 

administer the interviews. He is well known in the community and was born and 

raised in the area. The gatekeeper was briefed multiple times before the interviews 

as to the purpose of the research and as to his responsibility in relation to them. He 
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has worked with the CLS multiple times and has effectively scheduled many 

meetings between researchers and the community. The risk of conflict or tension 

between the interviewees and the gatekeeper is therefore low, given that the 

gatekeeper interacts with the community and frequently acts on their behalf. The 

majority of the miners and community members that he arranged to attend the 

interviews were acquainted with him and it was accepted that they have already 

indicated a level of trust towards him given their willingness to accept the 

interviews. 

Participants were presented with an informed consent form and the interviews only 

proceed once the form was signed and understood by the participant.166 It was 

anticipated that the miners may not be accustomed to signing documents and that 

they may not be sufficiently literate to understand the form. The form was 

explained to them to ensure that they understood its contents, and they were also 

given the option of proceeding with the interview without signing the consent form, 

but rather by giving verbal consent. The form was also explained in Setswana by the 

gatekeeper. 

In order for a miner or community leader to meet the criteria to be interviewed 

they must be South African (as the majority of the transformation legislation limits 

transformative efforts to South Africans) and they must have worked at Lonmin for 

at least a year (to ensure that they are sufficiently familiar with the company and 

the mining community). It was agreed with the community member (identified 

above) that he arrange interviews with miners who are able to communicate in 

                                                           
166

 See Appendices 5 and 6. 



71 

English. The gatekeeper knew all of the interviewees except one. He knew the 

miners and other community members from the area and asked them to 

participate in the interviews. One of the community members was not approached 

by the gatekeeper, but rather asked the gatekeeper to be involved once he had 

heard that the research was taking place. The interview questions were also 

translated into Setswana, and in one of the interviews it was required that the 

gatekeeper read the questions in Setswana to provide the miner with greater clarity 

as to what the questions were asking.  

Administration of the interviews 

The interviews were conducted personally by the researcher. Throughout the 

research process he worked alongside Brandon Boyle from UCT’s Centre for Law 

and Society (CLS) who is conducting research with the Bapo Community and 

Lonmin. The Centre has existing contacts with community leaders and provided an 

opportunity for the researcher to gain access to the community in order to conduct 

the interviews. The relationship between the CLS and the community members is 

good, and it was a reasonable expectation that if the researcher was to be seen as a 

part of their team then he could expect a willingness to take part in the interviews 

by the miners.  

The interviews took place in various locations. The interview with Lonmin took 

place at their head office in Johannesburg, most of the miners and community 

members were interviewed at their houses, one miner was interviewed at a 

community hall during a community meeting and one miner was interviewed on a 

sidewalk in Marikana. 
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Most of the interviews took place without many challenges. One of the interviews 

(not listed above) did not take place as the interviewee, upon seeing that the 

researcher was white, no longer wanted to be interviewed.  This is according to the 

gatekeeper who was in communication with the miner. During one of the 

interviews that took place at a miner’s house, it was mentioned that it was not safe 

for the interviewer to be in the community at night as the community will think that 

the researcher is trying to collude with the community. The interviewee then 

expressed concern given that a previous researcher was harassed by some of the 

community members. Interestingly, there were various cars belonging to the 

traditional council’s private security that were parked opposite the house where 

the interview took place, which according to the interviewee also raised concerns 

for the safety of the researcher.  

The researcher noted that during the 3 days in which the research was conducted 

he was the only white person in the community. The researcher also notes with 

anguish the deplorable living conditions that existed in the community as well as in 

the Marikana mining town. It is therefore imperative that the dynamics of the 

community be borne in mind when interpreting the interviewees’ responses. 

Although no conclusion can be drawn after the 3 day research process, it is 

interesting to note that the racial living barriers that were created during apartheid 

still appear to be clear even after more than two decades of living in a new 

democratic era.  
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Confidentiality 

The confidentiality of the interviewees will be assured by not disclosing their names 

in the research, nor will any information be disclosed that could be used to identify 

them. This allowed the interviewees to engage freely in the interviews without any 

potential conflict that could occur if Lonmin, or their fellow employees, were able 

to identify individuals responsible for certain comments. As the interviews were 

conducted face-to-face and recorded using a tape recorder, total anonymity will not 

be possible. 

All of the interviews were recorded and detailed interview notes were taken. These 

interviews were then professionally transcribed. The interviews were conducted 

face-to-face in order to eliminate bias against anyone not connected via a 

telephone or Wi-Fi who may otherwise have been a potential interview candidate.  

Analysing the interviews 

A latent thematic analysis was then performed, with the goal of uncovering 

underlying ideas, patterns and themes in the transcripts. The general themes that 

were broached in the interviews included: 

- Defining transformation in the interviewees own terms 

- Challenges and barriers to transformation 

- Engagement between Lonmin, miners and community members 

- The perceptions of Lonmin, miners and community members towards the 

Lonmin-Bapo Deal 

- Defining the role, if any, of the employer, employee and others in 

transformation 
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The following is a list of codes that were used for the analysis in order to identify 

themes: 

- Information relating to Lonmin-Bapo deal 

- References to the Marikana strike or massacre 

- References to legislation related to transformation 

- Information on traditional governance structures 

- Definitions or components of transformation 

- References to BEE being too narrow in its reach 

- References to migrant labour 

- References to trade unions and their role in transformation 

The codes were adapted throughout the analytical process. There was a list of initial 

preliminary codes covering what might be expected to be found in the transcripts. 

The transcripts were then read and reread and comments were made thereon. 

Next, the preliminary list of codes was revised and the coding was marked on the 

transcript itself. Following a further reading of the transcript, themes were 

compiled that were considered relevant to the research question and research 

objectives. In doing this it was found necessary to combine certain codes which 

were better viewed as an overall theme. Throughout the whole process, extensive 

use was made of interview notes to supplement the information on the transcripts. 

Chapter 6 contains a discussion of the most pertinent themes that were uncovered 

during the thematic process. 
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Chapter 6    

Making sense of the research findings 

One of the key research objectives was to better understand what is meant by the 

term transformation. From the literature and the interviews it became clear that 

the focus of this term is to eradicate the effects of past discriminatory practices that 

existed during apartheid, as well as to empower previously disadvantaged 

individuals. The legislation as well as the interviews all highlight the importance of:  

Creating better working conditions for miners; and eradicating the racial 

divide between various levels of employment, for example, undoing the past 

practices that resulted in all black miners being junior miners and all 

management being white. This is primarily done by way of access to training 

at Lonmin, preferential employment and provision of bursaries to HDSAs. 

There were mixed responses among the interviewees as to what constitutes 

transformation. One miner believed that transformation involves people who were 

once disadvantaged (like black communities), being given ‘fair chances and fair 

opportunities.’ He stated that this involved neither in the disadvantaged individuals 

being ‘pushed’ nor in them being ‘spoon fed’. Another miner believed that it 

involved the ‘equitable distribution of wealth.’  

Mr. Nkhoma described transformation as: ‘The process of changing from one state 

to another of any element, whether it’s a physical element or whether it’s an 

institution or whether it’s an individual.’ According to him, this involves changing 

the historical practices that used to exist in the mining industry, such as poor 
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working conditions, mining hostels, migrant labour and it furthermore involves 

allowing sufficient time for transformation to occur. 

Although varied, the responses above reiterate many of the themes that were 

uncovered during the literature review, including the elimination of mining hostels, 

the improvement of miners’ working conditions, the time required for the deep 

inequality caused by apartheid to be undone, the concept of empowerment and 

the distribution of wealth. It therefore appears evident from the research findings 

that transformation cannot be reduced to a single strategy or goal but is rather a 

multi-faceted and complex issue, requiring a broad and inclusive definition in order 

to achieve the abovementioned objectives. 

Key themes that were identified during the research are now discussed in more 

detail below. 

Crony Capitalism 

All of the miners and community leaders, at different stages during the interview, 

and un-prompted by the interviewer, alluded to the fact that BEE is benefiting the 

politically-connected, ANC-affiliated elite. This is precisely the reason why BEE was 

reformed and renamed B-BBEE - but it appears as if B-BBEE is failing in this regard 

as well.  

B-BBEE has been criticised for still only advancing the interests of a few, often well 

connected individuals.167 For example, Mbeki has termed BEE ‘crony capitalism’ 

because of its tendency to benefit a small elite minority.168 The HDSAs most in need 
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of empowerment, being miners and the mining community members are ‘little 

better off than before and are still under-represented in the industrialised society 

they have inherited except as unskilled and semi-skilled labour.’169 The Congress of 

South African Trade Unions (COSATU) proposed a complete reformation of BEE in 

2010, given that it was based ‘on the view that empowerment means giving millions 

of rands (sic) worth of shares to a few individuals, while they leave the 

overwhelming black majority as disempowered as ever. Instead of making a rich 

elite minority even richer, BEE should benefit the workers, including the 

unemployed and poor communities'.170  

This failure of BEE can be noted from the BEE deals that were concluded in the 

mining sector between 2004 and 2008, where only 7 per cent related to direct 

employee share schemes and only 10 per cent involved community schemes.171 

This results in the broader black mining community remaining unaffected by 

transformation, with the majority of the deals taking place with well-connected 

individuals. According to one of the miners who was interviewed, ‘the ANC will only 

look after its friends and family’, thereby reiterating the stigma that is associated 

with BEE in relation to cronyism.  

This was highlighted in the Mining Charter’s Assessment Report of 2015, stating 

that BEE ownership was concentrated in a ‘handful of Black beneficiaries, dubbed 

the “usual suspects’’ ’ which is contrary to the ‘spirit and aspirations of both the 
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Freedom Charter and Mining Charter.’172 This sentiment is echoed by NUM, who 

have criticised the Mining Charter for its lack of transformation and its tendency to 

create a ‘black capitalist class’.173 

In the interviews it was specifically noted by the miners that one of the chief 

barriers to transformation is ‘selfish people who look after their own interests’ and 

the current ANC vice-president Cyril Ramaphosa was cited as an example of this. 

The interviewees held that it was only Ramaphosa’s ‘connections’ (presumably with 

the ANC) that led to him receiving shares from Lonmin. According to them, he is not 

a member of the community and therefore is not entitled to any shares in the mine. 

Despite this criticism however, BEE has promoted some aspects of transformation, 

for example by enabling various black owned business to participate meaningfully 

in the mining sector.174  

Direct ownership in BEE deals 

BEE ownership deals have been heavily criticised for not providing real cash flows 

to their beneficiaries. Typically, a trust is set up on behalf of a community or 

workers, and a loan is extended to the trust for the purpose of purchasing shares in 

the mining firm.175 The problem is that the assets (shares) held on behalf of the BEE 

beneficiaries equal the liabilities (loans) assumed by them, leaving them in a zero 

equity position. The shares (and therefore the BEE beneficiaries) are however 
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subject to market risk, meaning that the BEE beneficiaries could end up in a 

negative equity position if the share price falls. Any dividends from the shares are 

normally used to make repayments on the loan. This is explained in the Mining 

Charters Assessment Report of 2015 as follows: ‘Limited progress has been 

made…in terms of meaningful economic participation of HDSAs. The trickle flow of 

benefits that ought not only to service the loan, but also include cash-flow directly 

to a combination of beneficiaries, is vastly limited.’176  

This trend in ownership deals has resulted in a move to value BEE ownership 

interests by measuring the ‘economic benefit to HSDA’, which is defined in the 

Assessment Report as ‘…the current value of HDSA shareholding minus the 

outstanding loan balance plus dividends paid to HDSA beneficiaries.’177 

The Mining Charter Assessment Report of 2009 also identified the above as a 

challenge to the BEE ownership deals and further listed the following as being 

particularly inhibiting towards transformation178: 

- Conspicuous lack of transfer of ownership into black hands; 

- Access to funding; 

- Indebtedness of HDSAs in transactions; 

- Limited flow of dividends to HDSA partners to service the loan; and 

- Onerous conditions and financially cumbersome structures of BEE deals. 
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This sentiment was underscored by the responses from the interviewees who 

stressed their dissatisfaction with being told that they have been given shares in 

Lonmin, but that they did not have actual shares to evidence this. This response is 

as a result of the distance that many elaborate share schemes create between the 

company giving up the equity and the BEE beneficiaries. Rather than being given 

shares that are in the name of each individual miner or community member, these 

shares, as in the Lonmin-Bapo deal, are placed into a trust to be administered on 

behalf of the beneficiaries. Direct ownership would allow for the beneficiaries to 

better understand the actual percentage holding that they have in Lonmin, as noted 

by them in the interviews. 

Legal flaws in the MPRDA and the Mining Charter 

The requirements of the Mining Charter have been described as ‘vague and 

unquantifiable’, making it difficult to monitor and evaluate the firms’ progress 

towards the Charters requirements.179 Despite the Charter’s requirements for 26 

per cent equity to be transferred to HDSAs, only 5.27 per cent of mining equity is 

held by blacks.180 Furthermore, the MPRDA lacks effective enforcement 

mechanisms, and is silent on the enforcement of Social and Labour Plans. The Act 

remains silent as to whether these SLPs must continue after mine closure or not. 

Transformation cannot only be expected when the mine is in operation as mining 

operations have long lasting effects on mining communities and as such this is a 

lamentable oversight by the legislature.181 
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The interviewees also stressed the flaws of the legislation governing the mining 

sector in that they felt that it does not provide adequately for the monitoring and 

evaluation of Lonmin’s performance towards transformation. They held further 

‘that the government does not perform proper audits relating to transformation at 

the mine’ and two of the miners remarked that ‘there are insufficient mechanisms 

to ensure that Lonmin is complying with transformation targets.’  Indeed a lack of 

compliance mechanisms was identified by the miners as a critical barrier to the 

achievement of transformation. These concerns were even extended to the 

relationship between the mining laws governing Lonmin and their applicability to 

subcontractors, with one interviewee noting that ‘subcontractors are not subject to 

the same health and safety requirements as Lonmin employees.’ This may well be a 

concern founded on genuine flaws in the MPRDA and Mining Charter and the state 

should therefore respond by reviewing these laws to ensure that they provide for 

appropriate monitoring and enforcement mechanisms, in particular with respect to 

Lonmin’s SLP. 

Corporate Social Responsibility, the Shortcomings of Voluntary Frameworks, and 

Superficial Transformation 

Corporate Social Responsibility has been criticized for being ineffective. It has 

certainly aided in the transformation of the mining sector, but it has been 

overshadowed by the legislative efforts of the state at achieving transformation. 

The primary reason being that CSR is, for the most part, voluntary whereas 

effective, timeous transformation requires mandatory requirements imposed on 

mining firms. Mining firms continue to find ways to avoid social imperatives by, for 

example, shifting to contract workers to avoid being bound by collective bargaining 
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agreements.182  The shortcomings of voluntary measures can also be seen from the 

increasing need for communities and workers to engage in litigation in order to 

claim and/or protect their rights.183 Organised labour mechanisms such as Trade 

Unions have been very effective in mandating transformation from mining firms, 

especially in ‘the three pillars that historically structured its organization of 

production – low wages, low skill levels and the migrant workforce.’184 

Counter to this however, is the view that transformation may in fact take place to a 

greater extent if companies and the state were to understand social responsibility 

as a moral imperative rather than a mere legislative requirement. Instead of trying 

to find the easiest way to meet legislative requirements, companies should 

voluntarily commit to embrace CSR, which would then require them to ask the 

question ‘What would CSR (or transformation) require in this context?’, rather than 

‘What is the minimum requirement that must be met per the law?’  

Effectively, this means that mining firms should be using the legal requirements for 

transformation as a base, but should be aiming to effect transformation in so far as 

possible in their context.185 This appears to be the view in the South African Draft 

Codes of Good Practice on Broad-Based Black Economic Empowerment, which 

defines Corporate Social Investment as: ‘…an enterprise's contributions to society 

and community that are extraneous to its regular business activities'.186 

                                                           
182

 Dansereau, ‘Comparing Dueling Approaches to the Transformation of South African Mining,’ 90. 
183

 Ibid., 91. 
184

 Ibid., 90. 
185

 Kloppers and du Plessis, ‘Corporate Social Responsibility, Legislative Reforms and Mining in South 
Africa,’ 95. 
186

 Ibid. 



83 
 

Nonetheless, legislation remains an important driver of CSR, and can be an effective 

mechanism to ensure that companies are participating in CSR.187 

The miners that were interviewed seemed to be of the opinion that there were 

superficial efforts that were directed at merely pretending to engage in 

transformation, but in actual fact the mining firms were only ticking the legal boxes. 

One miner put it thus: ‘Lonmin should not engage in superficial transformation, 

such as whether the miners can have a cattle kraal at a hostel, but implement real 

policies.’ And transformation should not be ‘a nice work for mining licence 

applications’, but that there should be commitment by leadership to 

implementation. Contrary to these concerns however, Mr Nkhoma believes that 

Lonmin is ‘not window dressing, but committed to transformation in a real way.’ 

The use of litigation as a means of promoting and protecting transformation 

Litigation is another powerful means by which transformation is brought about in 

the mining industry. However it is usually considered a last resort given the length 

of time that a court process may take, as well as the exorbitant costs involved.188 

This is typically not a suitable mechanism for a HDSA to make use of, unless 

supported or represented by an NGO or on a pro bono basis.189 The Bapo ba 

Mogale community is one of the traditional communities that have had to resort to 

litigation in order to claim land or compensation.190 Despite the difficulties attached 
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to litigation, the interviewees made it clear that they will ‘take Lonmin on’ and that 

they are determined to pursue their end through the courts.  

The fact that the Constitution contains justiciable socio-economic rights is of great 

importance to transformation. Socio-economic rights and the issues surrounding 

complex concepts (for example the meaning of the word reasonable in Sections 24, 

25, 26, 27, 29, 32, 33 and 36, or the concept of progressive realisation) have been 

the subject of much academic debate in South Africa, and are beyond the scope of 

this research. The fact remains however that black individuals were deprived of 

basic rights during apartheid, and the inclusion of these rights in the Bill of Rights 

promises that these rights will, at some stage, be realised. In order to ensure that 

they are realised, and that the government and mining firms are promoting their 

realisation, litigation will remain a key mechanism in ensuring that real 

transformation (in this case, transformation that is broad based and not ‘crony-

based’, that is clearly defined in law with effective implementation mechanisms and 

that goes beyond the minimum legal requirements to incorporate transformation 

into the corporate culture) is taking place. 

Poor consultation between mining firms and mining communities 

A major problem with transformation in the mining sector has been establishing 

proper consultation processes with the local communities in which the mines 

operate.191 Many mines have commenced with transformation initiatives aimed at 

uplifting the communities, but unfortunately they have failed to consult with the 

community prior to the implementation of these initiatives. The difficulties that 
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may arise thereafter include: that the transformation initiatives may not be well 

received by the community, that the community may not take any form of 

ownership over the initiative, that the initiatives do not properly address the needs 

of the community and that the implementation of the initiatives may be 

inadequate.  

Furthermore, even when a mining firm does start the necessary consultation 

process, consultation with a local community can be a complicated process. Many 

mining communities have community leaders and traditional governance structures 

that must be understood in order to effectively implement an initiative in the 

community.192 There are considerable power struggles that exist within 

communities and these consultation processes often expose these tensions. Mr 

Nkhoma expressed this in the interview and stated that ‘there had been 10 to 12 

years of fights between traditional leadership as to which is the rightful ‘house’ to 

run the community. It was therefore hard to engage with the leadership as it was 

always changing.’ 

In order to be effective, consultation should not only take place in one static stage 

of a transformation initiative, but rather it should be a continuous process from the 

development stage to the implementation and the monitoring stages of the 

initiative.193 One miner expressed dissatisfaction with the role that management is 

playing in that they do not get proper feedback as to whether their transformation 

initiatives are actually working. He believed that management ‘just hear [about 

transformation] from Lonmin people.’ As already mentioned, he stated further that 
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transformation should not be ‘a nice work for mining licence applications’, but that 

there should be commitment by leadership to implementation.  

A continuous engagement process, ie one that follows an initiative from conception 

and design to implementation and review, will help to ensure that the 

transformation initiatives that are implemented by mining firms are really 

addressing the real needs of a community, and not merely their perceived needs. It 

will also aid in creating community buy-in for projects and therefore increase the 

impact that they have in effectively transforming the community. This was stressed 

as being a crucial aspect of an employer’s role in transformation by Mr Nkhoma, 

who stated that ‘the employer must create an enabling environment for 

engagement between the employer and the employee.’ 

Towards a broader view on transformation – divesting from an anti-transformative 

industry  

Interestingly, Mr Nkhoma raised the point that he believes that we cannot continue 

to focus on transformation in a ‘micro-cosmic’ way. In other words, we cannot view 

transformation at Lonmin in isolation, but must rather view it as part of the entire 

transformation process that is happening in all industries in South Africa, and the 

rest of the world. His proposal goes further to say that in fact South Africa may 

need to divest itself from being a primary producer of minerals, as that in itself is 

anti-transformative to the extent that it removes value from South Africa and 

generates value for importers. He also alluded to beneficiation as being a key 

component of transformation. This echoes the requirement of the BEE scorecard 

that a firm should engage in beneficiation. The mining industry has been 
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notoriously slow in implementing transformation. It may well be that it is the 

structure of the industry that lends itself to exploitation and profit driven motives 

more than many other industries. This may also have been a reason that the 

industry suffered from racial dominance more than other industries during 

apartheid. 

An interesting theme that was mentioned by Mr Nkhoma is that perhaps the South 

African mining industry itself is anti-transformative, ie that the industry is 

structurally predisposed to that which is opposite to transformation objectives. The 

nature of mining operations in South Africa is such that our country’s natural 

resources are extracted and then exported to other nations who then process the 

raw materials. South Africa imports these materials back in their processed form, at 

a higher price of course. According to Govender ‘Almost 80% of what is procured as 

material to produce products is derived from the South African mining industry. 

However, output from mining is generally exported as raw material and processed 

in a foreign country, which South Africa then imports as finished products.’194 

This is precisely the challenge that the Mining Charter attempts to address in 

Section 2.3: Beneficiation. For the purpose of the Charter, beneficiation is defined 

as ‘…the transformation of a mineral (or a combination of   minerals) to a higher 

value product, which can either be consumed locally or exported…’ The mining 

industry has seen significant value add by downstream beneficiation with the 

growth of the mining equipment, manufacturing and minerals processing 
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industries. According to Kaplan195 however, South Africa’s proficiency in mining may 

not equate to proficiency in the processing of raw materials through beneficiation 

and this must be borne in mind when considering the practicalities of beneficiation. 

The beneficiation sector already contributes considerably to the South African 

economy and in 2009 it accounted for 100 000 jobs and R157bn primary sales to 

the domestic market.196 

It could be such that it is time for the country to move towards industries that will 

expedite transformation in South Africa.197 This would not however be a quick and 

easy process, given that the mining sector is of paramount importance to the South 

African economy at present.  

The importance of consultative processes in negotiating deals – The Lonmin-Bapo 

Deal 

The community and Lonmin employees are clearly aggrieved by the deal. The news 

reports, the ongoing litigation to that end and the responses from the interviewees 

all demonstrate this. It may not be the entire community, indeed some of the 

community members, even if only the traditional council, are in favour of the deal. 

But the fact that there are enough members to mobilise the Legal Resources 

Centre, and then a major South African legal firm to represent them in their 

litigation indicates that there may indeed be some merit to their concerns. 

Furthermore, the controversy surrounding this deal appears to relate mainly to the 

consultation process, and not necessarily to the actual deal. Most of the miners and 
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community leaders (in fact, all but one) agreed that it is possible that the deal is 

beneficial to the community, but added that they have not been able to evaluate 

this given the allegedly flawed negotiation process. 

As a starting point, all of the miners and community members held that no 

engagement had taken place. These interviewees stated that there was a door-to-

door campaign that took place, but that it was flawed. They allege that the people 

administering the campaign were ill-equipped to do so and that they were not 

familiar with the deal and therefore could not provide information on the terms of 

the deal. 

After the door-to-door campaign, there was a mass community meeting where the 

deal was voted on and approved. According to the interviewees, this voting process 

was also flawed as: 

 The majority of the people at the meeting were not from the community, 

 The meeting was held during a weekday when the miners and most of the 

community were at work, and therefore could not attend the meeting, 

 At the meeting, there was no thorough presentation of the deal - no 

information was given on the terms of the deal that would have allowed the 

community to make an informed decision, 

 The community was not able to compare what they were giving up with 

what they were receiving, and 

 There were concerns about the Kgosi’s ability to call a meeting on a matter 

such as this deal, rather than the traditional council. 
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These responses raise a concern relating to the traditional governance structures 

that exist in the Bapo Community as well as their ability to effectively represent the 

community in transformation deals.  

Traditional government structures 

As already noted, mining firms tend to understand their obligation to engage with 

mining communities to only extend to the tribal authorities. This was echoed by the 

process described by Mr Nkhoma, where Lonmin engaged primarily with the 

traditional council of Bapo ba Mogale. 

There is however currently uncertainty surrounding the authority of tribal 

authorities. These structures are recognised under the Traditional Leadership and 

Governance Framework Act 41 of 2003 (hereafter: the Framework Act). In terms of 

this Act, any tribal authorities in existence at the time of the transition to 

democracy (and recognised in terms of the Bantu Authorities Act of 1951), will 

remain in existence provided that certain requirements as to their constituency are 

met. Traditional councils were given until September 2011, in terms of the 

Amended Act, to comply with these requirements. Research indicates that many 

Councils have not complied with the above requirements, but the Act does not give 

guidance as to what their legal status is if they have not yet complied. Each 

province is entitled to publish its own provincial Act governing traditional councils. 

The one of interest for the purpose of this research is that of the North West 

Province, given that this is where Lonmin’s operations are. The North West 

Traditional Leadership and Governance Act 2 of 2005 specifically provides that 
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these structures will continue to exist until replaced by newly constituted ones in 

terms of the Framework Act.  

The case law relating to traditional councils is also unclear, with the three main 

cases all resulting in conflicting judgements.198 

The UCT Centre for Law and Society has indicated that a Circular was published by 

the North West provincial government in 2011 ‘warning traditional councils that 

they do not have the legal authority to enter into transactions and valid 

contracts.’199 200 It therefore becomes important to verify whether the engagement 

process with the Bapo community was sufficient given that the majority of the 

negotiation took place between Lonmin and the traditional council.  

The traditional council of Bapo ba Mogale has been involved in conflict for a long 

period of time.201 This was acknowledged by Mr. Nkhoma in his interview. For 

example, the Chief Kgosi, Bob Mogale, attempted to take control of the 

community’s assets, but was prohibited from doing so in a high court judgement. 

The judge stated that only the traditional council should have control over the 

community’s assets.202 The reason that this is such an important issue to determine 

is that in terms of the Framework Act, any money paid to the community should be 

held in a trust account, and administered by the tribal authority on behalf of the 
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community. The royalties paid by Lonmin to the Bapo ba Mogale community were 

therefore paid into the trust account of the traditional council. Because of 

numerous complaints against the chief, the North West government appointed 

various administrators (external to the traditional council) to administer the 

funds.203 

It is imperative that the legal status of these councils be determined and widely 

understood. In practice, ‘traditional councils are considered to be, and dealt with as 

community representatives in respect of development initiatives, service delivery 

agreements with local municipalities and mining deals.’204 The traditional councils 

are able to inhibit transformation if they do not correctly administer the funds paid 

by mining firms for the benefit of the community. 

Despite the flaws that are implicit in these traditional governance structures, the 

community still understood them to play an important role. For example, two 

miners and two community members stressed the roles that the local tribal council 

and the chief should play in transformation. They then went on to describe how the 

consultation process between Lonmin and the community should have taken place:  

‘First a proposal should have been submitted to the Chief and the traditional 

council, who would have engaged with the headmen, and then presented 

the proposal to the community. Only after the community had understood 

the proposal would they have given their inputs. Thereafter a mass meeting 
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should have been called where the community could vote on the proposed 

deal.’ 

Rather than dismissing the tribal council completely as a result of its inefficiency, 

they believed that it had an active role to play in leading the community. They then 

went on to express their dissatisfaction at the current performance of their (the 

traditional council’s) duties. One miner stated that ‘the traditional leaders should 

be highly skilled but at the moment they are not skilled at all.’ Another community 

member stated that the traditional council is not constituted by the kind of people 

who should be holding office: ‘The current members actually come from the 

Heidelberg area and not the Bapong area.’ 

Traditional Governance structures therefore are not without their challenges. 

Nevertheless, the solution does not appear to completely dismiss their ability to 

effectively lead a community, but rather to ensure that the legislation effectively 

provides for a suitable framework in which they can lead, whilst protecting the 

community from exploitation. 

Problems with capitalism as a system of production 

It appeared that some of the issues raised by the miners and community leaders 

are in fact concerns with capitalism. As Mr Nkhoma pointed out, the fact that 

miners are paid less than the executive management of a firm is ‘a fact of 

capitalism’ and not a failure on the part of transformation. In elaboration, he stated 

that ‘one cannot expect an engineer to get paid the same as a rock-shoveller in a 

capitalist system’. 
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In South Africa however we cannot end the discussion there. To the extent that a 

mining employee’s paygrade is correlated with race - transformation is required. 

There is no problem (given that one accepts the basic tenets of a capitalist system 

for the purposes of this research) with management earning more than lower level 

mining employees. It is only when the split between management and lower level 

employees is clearly divided upon race lines, as in South Africa because of the 

apartheid regime, that there is a problem that must be addressed. According to Mr 

Nkhoma, it is important to look at paying all employees an ‘equitable income’, 

when considering the requirements of transformation. He did not define the term 

‘equitable’ as he used it, but presumably it implies paying a wage that is equal 

across race groups. 

Mr Nkhoma also highlighted the imposition of a requirement for a firm to give 

shares to employees as contra to a capitalist system. He remarked that the firm 

must be entitled to decide how it operates. This is however only half the truth. It 

cannot be justifiable in a democratic society for a firm to operate in an unrestricted 

manner. Indeed the legislature, executive and judiciary must impose restrictions on 

a firm in order to ensure the achievement of Constitutional values. This includes 

limiting the freedom of Lonmin by imposing transformative requirements by which 

it must abide – with the goal of furthering equality and justice in South Africa. The 

extent of such restrictions however, as well as their exact nature and form, is 

somewhat subjective and open to debate.  

Interestingly, despite their numerous concerns that appeared to be objections 

against capitalism, the interviewees (all miners, all but one community member and 
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Mr Nkhoma) did not believe that nationalisation was the solution. All of the miners 

rejected nationalisation of the mines as a feasible alternative, with one stating that 

‘the government is corrupt and cannot be trusted’. Mr Nkhoma dismissed 

nationalisation stating that ‘nationalisation is not important as it will not help with 

transformation.’ This is unsurprisingly opposite to the ANCYL’s call (see the 

literature review in Chapter 3) for nationalisation, evidencing that the interviewees 

did not place as much confidence in the political leaders as the leaders placed in 

themselves. 

Barriers to transformation: merely a perception or reality? 

It is difficult to determine the exact truth when dealing with various parties’ views 

on a particular deal or set of circumstances. According to the review of literature, 

and the small sample of interviewees, Lonmin, miners and community leaders have 

differed in their responses to various aspects of transformation. To what extent did 

consultation take place between Lonmin and the Bapo community? Did Cyril 

Ramaphosa really receive his share of Lonmin’s equity by way of political 

connections? Are contracted and sub-contracted workers really subjected to lower 

safety standards than full-time Lonmin employees? Unfortunately a conclusion 

cannot be drawn at this stage. The importance of promoting transformation in the 

mining sector cannot however be downplayed. Furthermore, the difficulty in 

establishing the truth cannot negate the necessity of doing so. The researcher 

trusts that the concerns of these miners and community leaders will be investigated 

further, whether by future researchers or by Lonmin themselves. There is a need to 

comprehensively evaluate the effectiveness and genuineness of the transformation 

initiatives of mining companies, including, but not limited to Lonmin. 
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In addition, there were serious allegations of racist practices that were advanced by 

two of the miners. Both of them remarked that there are discriminatory pay 

structures that exist at Lonmin, where black workers are paid less than white 

workers for the same positions. One inference that can be drawn from Mr. Nkhoma 

is that it takes time to train black workers and for them to gain the necessary 

experience. This time delay is in contrast with what he described as ‘unrealistic 

urgency’ on the part of the miners for transformation to occur. This may result in 

white and black workers with the same title being paid different salaries given the 

fact that their levels of experience differ. It could however also be that the racist 

structures are not perceived and are in fact real, in which case serious action would 

be required by Lonmin management to ensure the eradication of these practices 

and the prevention of their reoccurrence.  

One miner, when asked about what he particularly enjoys and does not enjoy about 

his job, stated that he also believed that ‘there is a large gap (in salary) between 

white managers and black managers creating a racial imbalance’ and that ‘black 

miners were paid less than white miners for the same positions.’  How can the 

mining industry move forward along the path of transformation if serious 

allegations such as this one remain? Lonmin should effectively communicate its 

remuneration policies such that any perceived differences are either identified as 

being untrue, or that they are ended. 
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Misaligned goals or misaligned timelines 

 It appears from the research that much of the tension between mining firms and 

miners is not necessarily that they hold different views on transformation, but that 

they have differing views on an appropriate timeline for transformation to occur. 

There is a definite need for transformation to balance short term and long term 

initiatives. In the long term, transformation must completely eradicate the effects 

of apartheid. In the short term however, it is necessary to ensure, in so far as 

possible, that HDSAs alive now are benefiting from transformation initiatives. This 

was identified by one of the miners who were interviewed, in reference to the 

Lonmin Bapo share deal. He stated that ‘the shares must be supplemented with 

cash to create a balance between long term and short term income.’ There is 

therefore a requirement for mining firms such as Lonmin to balance the needs of 

HDSA miners and community members with long term projects that, while not 

benefiting HDSAs today, may well contribute meaningfully to the complete 

transformation of the sector in the future. 
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Chapter 7 

Where to from here?  

Concluding remarks  

This research set out to investigate aspects of transformation within the mining 

sector. In order to do this it surveyed academic literature, government policy, 

legislation and company reports to outline the framework in which transformation 

occurs. This must lead to a definition of transformation that encompasses rectifying 

the effects of apartheid in order to move the industry towards one that is built on 

justice, fairness and democracy. It found that transformation occurs because of 

voluntary (for example CSR) and involuntary motives (for example the Mining 

Charter). 

Much of the discourse that was analysed looked at transformation through the lens 

of BEE, but it is important to understand that BEE is only a mechanism through 

which a transformed industry can be achieved, and it is not the end point. BEE has 

been the state’s primary mechanism for driving transformation, and it has been 

effective in achieving some transformation in the mining industry. For example, 

mining hostels have or are being replaced with accommodation that provides for 

family structures and preferential employment opportunities have led to black 

employees in all rungs of the mining company, not least the CEO. In addition, 

preferential procurement has enabled many black businesses to establish 

themselves among a previously white dominated supply chain.  
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BEE has not, however, been without its flaws. The most notable flaw, as mentioned 

by the interviewees and is evident in the literature, is that BEE has been far too 

narrow in relation to the scope of its beneficiaries. An initiative that is meant to 

empower all HDSAs has unfortunately been used by some to advance their own 

self-seeking purposes.  

It would not be appropriate to draw recommendations on the basis of this modest 

exploratory enquiry at this stage. Rather, recommendations take the form of 

further research areas that this research has highlighted for the potential role that 

they could play in transforming the mining industry. It is recommended that 

government, mining firms, and other relevant organisations review the concerns 

raised by the miners and community leaders with the aim of identifying potential 

action areas where they can implement change to ensure that transformation is 

occurring as it should. 

Limitations of the Research 

As with all research, this case study has limitations. Much of the limitations related 

to the research have already been discussed in detail throughout the research 

report, particularly in Chapter 2: Methodology and Research Design and Chapter 5: 

Methodology and Research Design. Additional limitations are discussed briefly 

below. 

Semi-structured interviews will always have an element of judgement in them. 

Given that the researcher is able to guide the conversation and use the questions as 

a framework rather than a strict agenda, not every interview will be the same. This 

risk must therefore be mitigated by (1) interpreting the research results in light of 
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the fact that not every interview was structured the same, and (2) ensuring that the 

interviewer is sufficiently trained to reduce bias and promote uniformity where 

possible. For the purposes of this research project, this was in the form of informal 

training (eg studying journal articles on interviews) and formal training (through 

research methods courses and consultation with experienced researchers). 

The interviews consisted of a very small sample of miners and community 

members. The use of a small sample however does not necessarily detract from the 

credibility of the findings provided that the sample size is large enough to move 

towards saturation in the respondents answers. That is, when there are sufficient 

respondents that the majority of themes and constructs (of transformation) have 

been captured by the sample205. The interviews in this case were able to highlight 

most of the key issues surrounding transformation that were identified in the 

literature review as well as to provide insight into the outworking of various aspects 

of transformation related legislation in practice. The sampling risk is further 

mitigated by the fact that the interviews were in-depth and the interviewees were 

knowledgeable in relation to the questions, yielding rich qualitative data. 

The interviews and literature review will therefore, despite potential drawbacks, 

contribute meaningfully to the development of a valid case study. 

 

 

                                                           
205

 Ibid., 513. 
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Opportunities for further research 

This dissertation set out to embark on an investigation that is far from over. The 

interviewees raised very pertinent issues relating to the current transformation 

process that require further research. The literature too, highlighted areas where 

existing research has failed to provide sufficient answers. These are listed below: 

- Resolving the legal issues surrounding Social and Labour Plans: their force in 

law, requirements for firms to make them public, compliance mechanisms 

and monitoring responsibilities; 

- Studies on the best practices of community engagement in South Africa; 

- A comprehensive law reform surrounding transformation, specifically in 

order to align all legislation to ensure cohesion; 

- Investigative studies on policies that determine transformation not only on a 

micro level (industry or sector level), but on a macro scale for the entire 

country; 

- Studies on possibly divesting from the primary resource sector, looking for 

ways to create value in other sectors; 

- Studies on the effects that beneficiation would have on the mining sector: 

its performance, transformation and sustainability; 

- Studies on traditional forms of government and how they impact on 

transformation, specifically focusing on the Bapo community and the issues 

that have occurred between the community and tribal leaders; and 

- Studies that investigate potential mechanisms for ensuring that B-BBEE 

reaches a broad range of HDSAs, and not only a small elite.
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Appendix 3: Interview Guide – Miners and Community Members 

Issues to be addressed in interviews 

1) Name, Surname, Age 

1) Are you married and do you have any children? 

a. Where do they live, what are their occupations? 

2) How did you find yourself working in the mining sector? 

3) Anything else that you think is important that you would like to tell me about your 

background? 

4) How long have you worked at Lonmin? 

5) What do you know about Lonmin the company? 

a. Head office in Joburg 

b. Parent company in UK 

c. Financial difficulties 

d. 3rd largest platinum producer 

6) What does a typical work day look like for you? 

a. Working hours? Tasks? Travel to and from work? 

7) What do you particularly enjoy or not enjoy from your work? 

8) Depending on how long employee has worked at Lonmin: 

a. Have you noticed a change in your working conditions since you started working 

here?  

9) How well do you know community leader? 

10) What is transformation? 

a. (Possible follow up probes if interviewee is not able to elaborate on their views 

of transformation. What does the word transformation mean to you? What do 

you understand by the term? Does it mean: better wages, better conditions of 

service overall, workers become shareholders, workers share in the profits of 

the company, nationalisation of the mines, closing the income gap between 

managers and workers, involving workers in all aspects of decision making of the 

company?) 

11) What is the role of an employee in transformation? 

12) What is the role of an employer in transformation? 

13) Are there any other parties that share in the responsibility for transformation? 

a. Trade Unions? 

b. Government? 

c. General Public? 

14) Where does an employer’s role to engage in transformation stem from? 

15) What are some of the measures that Lonmin has put in place to promote 

transformation? 

16) What are some of the practical measures that an employer could reasonably put in place 

in order to promote transformation? 

17) What barriers may exist that would prevent the achievement of these measures?  

a. Why might the efforts of an employer to achieve transformation not be 

effective? 

i. Lack of resources 

ii. Lack of will to implement 
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iii. Not understanding the goal of transformation clearly enough 

18) Lonmin concluded a deal whereby the existing royalty rights of the miners were 

swopped for equity shares in Lonmin. What were the engagement processes 

implemented by Lonmin with respect to the new deal? 

a. Explain deal if necessary: 

i. How could Lonmin engage better with its employees in the future? 

ii. Are you happy with the terms of the new deal?  (Scale of 0 - 10, with 0 being 

completely unhappy and 10 being completely happy) (Question for miners) 

iii. Describe what you specifically like or do not like about the deal (Question 

for miners) 

iv. Did they explain the advantages and disadvantages to you of choosing to 

accept the new offer? (Yes, no or yes but not in detail) (Question for miners) 

v. Did you feel that you understood the offer well enough to make a decision? 

(Question for miners) 

19) Given that this deal has already been concluded, what can be done to ensure that it is 

implemented effectively? 

20) If not brought up by the interviewee: 

a. To what extend has Marikana impacted your views/answers to the above 

questions? 

21) Is there anything else that you would like to mention in relation to transformation within 

the mining sector? 
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Issues to be addressed in interviews 

1) Name, Surname, Age 

1) Are you married and do you have any children? 

a. Where do they live, what are their occupations? 

2) Describe the career path that led to your current position? 

3) Is there anything else that you think is important that you would like to tell me about 

your background? 

4) How long have you worked at Lonmin? 

5) What does a typical work day look like for you? 

a. Working hours? Tasks? Travel to and from work? 

6) What do you particularly enjoy or not enjoy about your work? 

7) Depending on how long employee has worked at Lonmin: 

a. Have you noticed a change in your working conditions since you started working 

here?  

8) What is transformation? 

a. Note that this question (and the following questions) are deliberately broad. The 

goal is for you to independently form a view without being influenced. Please be 

as detailed in your response as possible. 

b. (Possible follow up probes if interviewee is not able to elaborate on their views 

of transformation. What does the word transformation mean to you? What do 

you understand by the term? Does it mean: better wages, better conditions of 

service overall, workers become shareholders, workers share in the profits of 

the company, nationalisation of the mines, closing the income gap between 

managers and workers, involving workers in all aspects of decision making of the 

company?) 

9) What is the role of an employee in transformation? 

10) What is the role of an employer in transformation? 

11) Are there any other parties that share in the responsibility for transformation? 

a. Trade Unions? 

b. Government? 

c. General Public? 

12) Where does an employer’s role to engage in transformation stem from? 

13) What are some of the measures that Lonmin has put in place to promote 

transformation? 

14) What are some of the other practical measures that an employer could reasonably put 

in place in order to promote transformation? 

15) What barriers may exist that would prevent the achievement of these measures?  

a. Why might the efforts of an employer to achieve transformation not be 

effective? 

i. Lack of resources 

ii. Lack of will to implement 

iii. Not understanding the goal of transformation clearly enough 
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16) Lonmin concluded a deal whereby the existing royalty rights of the miners were 

swopped for equity shares in Lonmin. What were the engagement processes 

implemented by Lonmin with respect to the new deal? 

a. Explain deal if necessary: 

i. How could Lonmin engage better with its employees in the future? 

ii. Explain how Lonmin has been transparent in the process of concluding this 

deal? 

1. Is it possible to access the documents upon which the deal’s terms 

were based (in particular, the calculation of equity shares to be 

given to the miners)?  

2. If not, why does Lonmin believe that it is better not to disclose this 

information? 

iii. Are you happy with the terms of the deal? Explain. (Scale of 0 - 10, with 0 

being completely unhappy and 10 being completely happy)  

iv. Describe what you specifically like or do not like about the deal.  

v. Did Lonmin explain the advantages and disadvantages to the miners of 

choosing to accept the new offer?  

vi. Do you feel that the miners understood the offer well enough to make a 

decision?  

17) Given that this deal has already been concluded, what can be done to ensure that it is 

implemented effectively? 

18) Is there anything else that you would like to mention in relation to Lonmin and its role in 

transformation within the mining sector? 



What the deal says 
 

 The Bapo ba Mogale must give up 

their right to receive royalties; 

 

 The Bapo ba Mogale must give 

Lonmin their 7.5% share in the 

Pandora joint venture with Lonmin, 

Anglo American and Mvelaphanda 

Resources; 

 

 The Bapo ba Mogale must let 

Lonmin use the surface of their land 

for mining purposes; 

 

 The Bapo ba Mogale must keep their 

Lonmin shares for 10 years and 

cannot sell them or use them as 

surety for any loan or other 

business; 

 

  

 

 Lonmin must give the Bapo ba 

Mogale 13 million shares in Lonmin 

Plc, which were worth R564-million 

on the date of the Bapo vote. By 3 

November 2014, the value of the 

shares had fallen to R398-million; 

 

 Any dividend earned on these shares 

will go to the community; 

 

 Lonmin will set up a Local Economic 

Development Trust and lend that 

trust the money to buy almost one 

percent of Eastern Platinum and 

Western Platinum, the mines 

operating on Bapo farms. Dividends 

from these shares in the two 

companies will go to the trust and if 

they do not bring in at least R5-

million a year, Lonmin will make up 

the difference; 

 

 Lonmin will pay R20-million a year 

for the first five years of the contract 

to cover the management and 

administration of the Bapo ba 

Mogale community. They are not 

required to use this money for the 

development of the community; 

 Lonmin will give the Bapo ba Mogale 

tenders worth R200-million over the 

first 18 months of the contract.

NOT THE SAME THING 

*The Bapo ba Mogale have a 

mining royalty because 

Lonmin mines beneath the 

land they have owned for 

generations. 

*Lonmin has to achieve 26% 

BEE ownership by the end 

of 2014 because South 

Africa is committed to 

eradicate the effects of 

colonialism and apartheid. 
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THE LONMIN-BAPO DEAL 

We have one chance to get 

it right! 

We want a deal with Lonmin. But we want a good deal.  

We want an honest deal, a fair share, an open negotiation. 

The Bapo ba Mogale Liaison Committee and concerned members 

of the community are asking for your support to reverse the 

approval of the Lonmin-Bapo deal discussed at the meeting in 

Segwaelane on July 29, 2014.  

When the deal was presented on July 29, it was worth R664-

million in shares and in cash. Now, just three months later, 

Lonmin’s share price has dropped by a quarter. 

 

This pamphlet is produced by the Bapo ba Mogale Liaison Committee for the information of 

the Bapo ba Mogale community of North West Province. For more information or to contact 

the committee:  

Phone – 072 392 8298 / 072 277 4431 E-mail – abbeya74@gmail.com 

You can also follow us on Facebook 

mailto:abbeya74@gmail.com


We, concerned members of the Bapo ba Mogale traditional community, have written to 

Lonmin Plc, owners of the platinum mines that operate on our lands, and to the Ministers of 

Minerals and Energy and Rural Development, to object to the finalisation of a deal converting 

the Bapo’s 45-year-old right to 12% of the pre-tax profit from mining on its land into a 2.4% 

shareholding in the London-based company. 

But the ministers went ahead and signed the deal, which leaves the community no option but 

to seek a court review of the processes leading to its adoption. The decision to ask for a delay 

in the finalisation of the deal was not taken lightly. It was supported by at least 2000 members 

of the community, who signed a petition rejecting the deal on its current terms. 

The Bapo ba Mogale deserve to own a share of the mines under our feet, but this must be 

based on a deal that is negotiated with our community in an open and transparent manner. It 

cannot be based on agreements known only to a small elite who stand to benefit from the first 

profits while community members are refused information on how it will work. 

The letter to Lonmin did not say the Bapo don’t want a deal: it called for a proper, legal and 

transparent contract with all the details known to all the people who will be affected by it. 

The letter was written by the Legal Resources Centre on instructions from a Liaison Committee 

made up of elected representatives of the Segwaelane, Wonderkop and Bapo communities. It 

said  the meeting on 29 July claimed to have approved agreements with Lonmin, the Minister 

of Mineral Resources and the Minister of Rural Development and Land Reform.  

The letter said the so-called agreement was described in 10 documents listed in the 

“Resolution of the Bapo Ba Mogale Traditional Community”. The resolution was allegedly 

passed at the abovementioned meeting at Segwaelane on 29 July 2014.  

These 10 agreements are called: Framework Agreement; Relationship Agreement; Notarial 

Royalty Payment Agreement with Annexure A; Notarial Lease Agreement with Annexure B; 

BMC Sale of Shares Agreement;  Donations Agreement; Subscription Agreement;  Procurement 

Framework Agreement; Local Economic Development Trust Deed; and Lonplats Sale of Shares 

Agreement. 

We said in the letter that the decision to enter into these agreements was unlawful because 

the meeting constituted on 29 July 2014 did not have authority or a mandate to make such a 

decision on behalf of the entire community. 

People at the meeting on 29 July were asked to approve a resolution that said they had seen 

the 10 agreements and had them explained. Anyone who was there knows that this did not 

happen. The agreements were not shown to members of the community. They were not 

explained in the speeches. They are still secret.  



In the letter, the community members asked for copies of all the agreements as well as others 

referred to at the meeting and the reports prepared by Nedbank and lawyers Norton Rose. 

This has so far been refused. 

The letter also asked for the minutes of the meeting of 29 July 2014 and the report of the 

government official appointed to oversee the community meeting under the Interim 

Protection of Informal Land Rights Act 31 of 1996. These are all documents that should have 

been available to every member of the community well before they were asked to vote to 

accept the terms of the many agreements they describe. 

The letter to Lonmin demanded a promise not to sign, ratify or implement any of the 

agreements or to take any steps towards their implementation. Lonmin refused to give that 

promise or to make the documents available. In fact, the Bapo Community Trust that will 

manage the development funds has already been set up with two senior Lonmin executives as 

the only trustees. 

All this means the community members will now have to ask a court of law to review the 

conduct of the meeting and the alleged approval of the agreements.  

The Bapo ba Mogale deserve and are entitled to a profitable agreement concerning the mining 

of the platinum under their land.  

 They have a right to know who will manage the agreement.

 They have a right to know how the value of the agreement was calculated.

 They have a right to know who will benefit from it.

 They have a right to know how they will benefit from it.

 They have a right to know when they will benefit from it.

None of these things is known now. As things stand, it could be 10 years before the majority of 

members of the Bapo ba Mogale community see a cent from the deal that Lonmin Plc is trying 

to push through.  

The Segwaelane, Wonderkop and Bapo Communities are not trying to stop the Lonmin deal 

with the Bapo ba Mogale. They are trying to make sure it is a good deal and that it is fair. 

They are trying to make sure it is the BEST deal this community could hope for after 

generations of exclusion from the profits of the world’s richest platinum resource. 




