














































































































































































































East Africa and persuaded several tribal Chiefs to sign trading documents, giving
Germany rights in their lands. When Sayyid Barghash came to hear of these maneuvers
he was not worried, and turned to the British for assistance. Britain was not anxious to
antagonize the Germans and failed to give the Sultan the assurances he wanted. The
Sultan was forced to agree to Germany taking parts of the inland East Africa south of
Tanga along with Witu in the north. During the latter part of his reign Sayyid Barghash
had persuaded Sir William Mackinnon to accept a trading concession on the Coast. The
British government itself was approached but was still not eager to get involved.
However, they encouraged Sir William Mackinnon to go ahead and open a trade front. It
was thus that Sir William formed the British East Africa Association, which latter
became the Imperial British East Africa Company (IBEA) in 1888. Under agreements
with the Sultan the British administered the Sultan’s dominions, all the while
acknowledging his authority. For example, in 1887, the first concession allowed the
Company to exercise its powers over all his dominions with powers and authority to pass
laws for the government. It also allowed the Company to establish courts of justice.
However, a caveat was included where judges appointed by the company required the
approval of the Sultan. The Sultan reserved for himself the authority to appoint
individuals to positions of religious authority and influence. Thus, the Kadhi were
initially nominated by the Sultan although the British appointed other officials such as

collectors, District Officer and Mudirs.

As the Sultan allowed the administration of his dominions to fall under the authority of

European Companies and later governments, he did not necessarily entrust the religious
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affairs of his dominions to the new rulers. More emphatically, was that when a charter

was granted to the IBEA it provided inter-alia that:

The company as such or its officers will not in any way interfere with the religion of any
class or tribe of the peoples of its territories or any of the inhabitants there from. All
forms of religious worship or religious ordinances may be exercised within the said
territories and no hindrance shall be offered thereto.”®

2.11 Conclusions

This chapter has outlined what constitutes the Islamic demography in Mombasa. It dealt
with how Muslim communities related with one another, and outline the extent and the
limits of locals in the context of Arab rulers and British traders. I have drawn attention to
an Islamic community characterized by overlapping, contentious and multiple identities
that came under the influence of major social forces such as the authority of Zanzibar and
British colonialism. A form of Muslim power was instituted by the Sultanate of Zanzibar
although centrally authorized Liwali and local Kadhis. But the sultan was relatively weak
but this was weakened until he eventually acquiesced to foreign British rule which
ushered in the era of European colonization of Muslim communities. Althbugh the
control over the political affairs in the Sultan’s dominions was passed on to the British,
religious autonomy and protection was granted to the Muslim communities. It was a
significant undertaking that formed the foundations for continuous Muslim objections to
attempts by British officers to favor leaders who were not popular. Muslims deployed

such guarantees to demand non- interference of the British in all matters of a religious

7% See "Agreement between Great Britain and Zanzibar, respecting the possessions of the Sultan of
Zanzibar on the mainland and adjacent islands, exclusive of Zanzibar and Pemba” in KNA/AG/1/198.



nature, including the choice of officials such as Kadhi and other positions of leadership
and authority. The administrative arrangement entered into between the Sultan and the
representatives of the British traders signaled the decline of the Sultan's authority over the
Muslim communities and the propelsion of British power through the establishment of a
protectorate over the Sultan’s dominions in Mombasa and other coastal towns. I want to

concentrate more on how the British managed the affairs of the Sultan in the next chapter.
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Chapter Three
3.1 The Colonial State, Race, and Muslim Officials

Participants at the ‘wlam@ symposium organized by the SUPKEM in fact had agreed to
establish a council of ‘ulama or the Majlis but there were sentiments opposed to such an
institution because of the fears that it could be used to propel ethnic based leadership.
Neither the proponents of the accusation of ethnic biases nor its protagonists were far
from reality. To discern Muslim attitudes towards posts of leadership such as Kadhi or
Liwali, I will in this chapter uncover the basis upon which these posts were created and
developed. Then 1 will follow this with an examination of the considerations on
appointees and the factors that influenced their institutionalization in the colonial state.
To confirm the role of ethnic predilections, this discussion will be placed in the broader
context of colonialism because the Muslim communities of Kenya have had an
interesting and unique history of colonialism, as the colonial desire for hegemony

influenced almost every sector of the lives of the Muslims.
3.2 Colonial Power

In most instances the colonial state in Africa lasted less than a century, and leading
theorists of colonial power have characterized colonialism as a “mere moment in
historical time.”’" In Kenya British colonization took the form of conquest, giving rise to

colonial states characterized as having, “displaced indigenous institutions and replacing

77 Crawford Young, The African Colonial State in Comparative Perspective (New Haven and London: Yale
University Press: 1994): 9.
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them with institutions of authority and government imposed by ... imperial power”.”® But
the process of colonization also involved reactions from colonized societies, who
embraced, refused, rejected and were obsessed by it. Periodizing the colonial enterprise
identifies tripartite stages broadly defined firstly in the moments of conquest until the
First World War, when the dominant objective was to construct an apparatus of
domination and societal subordination into permanent rule. The second interwar period
was concerned with consolidation of the empire through institutionalization,
rationalization and routinization of the superstructure of colonial domination. The final
stage entailed the gradual realization by colonial managers that its privilege and rule
could not indefinitely persist as alien rule. The third stage falls around the 1940°s when
growing indigenous dissatisfaction forced reluctant metropolitan acceptance of transfer of
sovereignty and ushered in processes of decolonization.”” This chapter broadly engages
the history of British colonial rule, perceived as an ambiguous adventure of control and
response. Superimposing the discourse of colonial power and its effects on Muslims
entails appreciating the historical explications of the legalities of colonialism. Such

mapped produced seriously contested outlines of authority in the Muslim community.

During the time of British colonial power, legal identity was integral to the state’s social

mission of carefully dividing a society that was inherently fragmented, atomized and

"®Donald Denoon, Settler Capitalism: The Dynamics of Dependent Development in the Southern
Hemisphere (Oxford: Clarendon Press, 1985).

™ Crawford Young, The African Colonial State, 11.
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centre-less.*® One’s identity was a momentous definition of rights and obligations.
Colonial encounters included moments of individual and communal negation of one’s
identity because belonging to the ‘wrong identity’ carried with it the irresolvable
consequences of loss of privileges. In the Muslim community of Kenya, the colonial state
also defined local populations as “Natives” making them suffer an intractable social
humiliation. As elsewhere, a native was defined as an utterly antithetical being who could
not be brought into the realm of civilization, much less integrated into its emphatic
instruments like those of the state. The native, in short, was denied a legal personality

which was the domain of civil and civilized order within the ambit of civilization.®!

Colonial officers’ views of the native were that he could not become the same as the
civilized, leading to a British policy that ensured the existence of an unalterable
difference between natives and other communities. Consequently, an unsettled
ambivalence permeated colonial power as a whole. Any native who demanded civility
was checked by tentacular native regulations. The torpid incapacity of the native was one
which prevented the assumption of civilized behavior and denied natives the ability to act
transformatively. The native was nothing else than the opposite of the dynamism of the
European identity. Nevertheless, the poverty of colonial powers’ ability to define
communities unexpectedly and unpretendedly allowed natives some effective action.

Systems of ‘indirect rule’ proliferated, recognizing native modes of behavior although

% C. Poggi, The Development of the Modern State: A Sociological Introduction (London: Hutchinson,
1978): 121.

81 A.P. Thornton, Doctrines of Imperialism (New York, John Wiley & Sons, 1965). 158.
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such effective action was always severely circumscribed. In respect of the application of
‘indirect rule’ in Kenya, existing native institutions could not operate outside the
supervisory system of European administrators. Native institutions were recognized
solely as being subordinate to the law of the colonist, and were denied such recognition if
the colonist felt they would be ‘repugnant to natural justice, equity and good conscience’

or if they judged them to going contrary to the ‘general principles of humanity.

The British colonist policy imbued itself with a claim to stand objectively and
transcendently apart from the squabbling diversity of the native, a vantage point that was
the basis of British claims to resolve native differences and to encompass and determine
their very destiny. The progressive and evolutionary assumptions of imperial rule placed
the colonist in a position to decide and act with an appropriate force. So, even when a
local demand by the colonized was allowed some operative effect, its aberrations and

inadequacies could be put right by the ‘superior colonial’ prescription.

I will analyze colonial hegemony through an overview of the statements attributed to
colonial governors and other administrative officials as they went about their duties to
legislate for Muslim people in Kenya. To begin with, I will by way of introduction
review the policies that entrenched the colonial power, as a scheme through which the
British colonial state met its raison de’tre, the desire to accumulate power and ensure its

own production over time.*?

I will begin in 1895 when the British took over control of the Coast from the Sultan of

Zanzibar and embarked on establishing a colonial administration, deploying principles

% This concept is well discussed in Friederich Meinecke, Machiavellism, trans. Douglas Scott (New Haven:
Yale University Press, 1957).
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and policies that affected how Muslim posts were established and officials appointed.
Pursuing a policy of instituting colonial rule, they rendered null and void the powers and
validity of all historically formed cultures of eastern Africa. They filled this void with an
artful structure of other elements, some intrusively European but others carefully selected
on the basis of expediency which I will illustrate. The process of selective inclusion of
Native forms of power and authority in the colonial hierarchies of power and
bureaucracy, albeit undertaken on the basis of expediency and pragmatism, is a classic
example of the ambiguity that was produced by colonial power. While on the one hand
colonial officers wished to exclude natives from self regulated forms of power, on the
other hand colonial policy allowed the inclusion and co-option of a selected class of
Native communities and leaders. It will be seen how Muslim authorities were constructed

in this gap between colonial power and latitude.

To successfully implement its rule the British needed a smoothly functional state
apparatus to resolve the problem of authority in what Mahmood Mamdani has coined
“how a tiny minority could rule over an indigenous majority”.®* In Kenya the British
embarked on implementing a ‘colonial situation’ by devising certain mechanisms of
control, and adopted a ‘mode of incorporation as opposed to marginalization’ whereby
Muslims were appointed as officials and functionaries of the state. A myriad of
problems had to be overcome in the process.

*  How to institute British authority and its Muslim functionaries?

¥ Mahmood Mamdani, Citizen and Subject: Contemporary Africa and the Legacy of Late Colonialism
(Princeton: New Jersey: Princeton University Press, 1996): 15.

8 Ibid., p. 295.
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s How to coerce subjected people to accept the colonial version of law and order?

= How to control dominant social institutions of the colonized community?

= How to create an organizational capacity capable of transmitting and enforcing

order from the center to the periphery?

In Kenya the colonial state’s resolve entailed establishing the colonial service as an
administrative system charged with maintaining law and order. The British colonial states
that operated amongst Muslims had an administrative backbone stretching from the
Secretary of State in London through the local Governors and thence down to the village
headmen or Chief via the Secretariat, the Provincial and District administration.
Secondly, the machinery necessary to deal with demands and conflicts arising out of the
needs of a non-homogenous community in a new colonial situation was established.
Thus, local Legislative Councils and Executive Councils were set up to represent
communal interests to the government. Finally, local forms of officialdom and
institutions were developed and charged with settling internal disputes and maintaining

social order. Now, I will turn to the evidence to illustrate this colonial project.

In Kenya the institutionalization of Balandier’s ‘colonial situation’ began with the
establishment of differentiated institutions of rule with separate legal classification for
subject populations.85 The promulgation of the East African Order-in-Council 1897,
officially entrenched colonialism, as it established differentiated institutions of the

colonial state. The Order-in-Council established the Native Court Regulation 1897 to

8 An East African discussion of the Court structures can be found in H. F. Morris and James S. Read,
Indirect Rule and the Search for Justice: Essays in East African Legal History (Oxford: Clarendon Press,
1972).
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empower the Native Courts Commissioner of Kenya to make rules and orders for the
administration of native courts. The Native Court Regulation created two classes of
Native Courts, i.e. the Protectorate Court as the highest Court and Subordinate Courts
known as Provincial Courts. This organization of Courts recognized the East African
Protectorate as a district of the Bombay presidency. Thus, the Indian Civil and Criminal
Procedure Codes were to apply in Kenya. The East African Order in Council 1897 also
established other native Courts constituted by the Native Courts Authority of 1897. Three
classes of Native Courts were established. These included those presided over by
European officers, those presided over by Arabs in the Coast region and those presided

over by Native Tribal Chiefs or Elders.

To serve Muslims along the Coast the Native Courts Authority of 1897 established two
Subordinate Courts, viz. the Kadhi Courts and the Liwali Courts. Kadhi Courts were
presided over by Muslim religious elite (the <wlama’) with jurisdiction on Muslim
religious matters of a personal nature such as marriage, divorce and succession. Its
operative statutes were the Mohammedan Marriage, Divorce and Succession Ordinance
of 1897, which inter alia identified the realm of its applicability within the former
dominions of the Sultan of Zanzibar, its interlocutors, officials and figures of autherity.86
Demands to incorporate the marriage and divorce ordinance in areas outside the
dominions of the Sultan were incorporated in this although amendments were effected
around the 1900’s and the new ordinance that recognized Muslim officials with lesser

authority was enacted in 1906 as the Mohammedan Marriage, Divorce and Succession

% A. 1. Salim, The Swahili Speaking, 92.
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Ordinance 1906. Its effects allowed the colonial government to determine how Muslims
instituting marriage rituals would be recognized by the state. Its enactment stipulated the
colonial perspective on Muslims in the interior of Kenya. The ordinance became the basis
upon which the government denied Muslim demands for recognition of Kadhi in regions
beyond the Coast. The Liwali Courts dealt with civil matters presided over by the
representative of the Sultan, in the person appointed to be Liwali. In the Court hierarchy,
the Liwali was a civil official who was assisted by junior officials like the Mudir and
Akida. The establishment of the courts and field officers achieved two goals. In the first
mstance they fulfilled the undertaking given to the Sultan that the British will maintain
forms of power and authority previously observed by the Muslim subjects of the Sultan
of Zanzibar. At the same time, the courts established the primary mechanism for British
hegemony. Apart from the Court structures, colonial rule manifested itself through the
power, authority and influence of its ‘proconsuls on the ground,” a constellation of field
officers comprising Governors, District Officers and Provincial Commissioners in the

service of Her Majesty’s government.

3.3 Sir Arthur Hardinge(1859-1933)
From Structure to Practice

In 1895 when the IBEA Company relinquished its management of the Sultan’s inland
dominions, Sayyid Hamed b. Thuwain entered into an agreement with Arthur Hardinge
(later Sir Arthur Hardinge), the British agent and Consular General for management of

the same.?’ By way of these agreements British officers were bestowed with the authority

¥ See "Agreement between Great Britain and Zanzibar,” KNA/AG/1/198.
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to appoint Liwali, Kadhi and other positions of influence. Initially, Muslim communities
were pleased with the apparent shift of power away from the IBEA Co. back to the rule
of the Sultan. But they were disappointed when realizing that the Sultan had actually
replaced one European master with another. As the British aimed to establish their
authority as quickly as possible, the changes caused considerable agitation amongst
Muslims.® During Arthur Hardinge’s appointment as Consul General during 1895-1900
he initiated changes with far-reaching implications and his successors continued with his

policies with minor variations.

As discussed in Chapter Three, each community of Arabs, Swahili and the Mijikenda in
Mombasa recognized the authority of individuals who emanated from their mji or ethnic
group. Nevertheless, in the face of European rule, Muslims were unanimously concerned
with whether the British would recognize their religious institutions, way of life, and
generally, their leaders, whether Tamims, Wazee or Liwali. Of course, each community
in Mombasa was concerned with the survival of communal or myji-based officials and
leaders. The Swahili were less concerned about the position of Liwali because they were
never appointed to serve in it. But, they were concerned about the validity of agreements

they entered into with the Sultan concerning the authority of their Tamims and Kadhis.

To a large extent though, the people of Mombasa were concerned if the Shari‘ah would
eventually be applicable though this did not stop them from disagreeing on who should
be appointed Kadhi or Liwali. The simmering agitation was equally critical to the British,

and Arthur H. Hardinge recognized it. To counter any possible deterioration of the

%8 A. L Salim, The Swahili-Speaking Peoples, 73.
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situation he assured Muslims of positive British intentions concerning their religion,
leadership and religious institutions. Hardinge tried to alleviate Muslim fears and publicly
proclaimed that the Muslim religion would remain the public and established creed in the
Sultan’s territories; and further pronounced that cases were to be adjudicated on the basis

of the Shari‘ah while Muslim administration of Liwali, Kadhi and Mudirs established by

the Sultan would be maintained.®®

The assurance Hardinge gave did not deter him or future colonial administrators from

instituting structures that strengthened colonial power. The application of the Shar<iah

was not necessarily inimical to colonial authorities. Muslim officials continued to hold
positions in the administration but new structures that strengthened were incorporated in
what was described as streamlining the organization of official positions. Principally, a

division of roles and titles was suggested for Muslim appointees.

The first change drastically affected the Swahili communities. Instituted under the excuse
of removing anomalies and haphazard methods of recognizing Muslim officials deployed
by the IBEA Company, Hardinge abrogated the payment of fidiya, or tribute that was
accorded to Swahili elders. The Swabhili argued that they had entered into agreements
with representatives of the IBEA Company to be paid tribute as the company used its
territories like Kilindini harbor. In his changes Sir Arthur Hardinge abolished the fidiya.

Extensive exchanges of communication ensued between leaders and representatives of

% T. Carmichael, The British Practice Towards Islam in East Africa Protectorate: Muslim Officials, Wakf
Administration and Secular Education in Mombasa and Environs 1895-19207, Jowrnal Institute of Muslim
Minority Affairs 17, 2, (1997): 293-309.
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the Swahili on the payment of fidiya. In fact as late as 1934, the Swahili were still
demanding payment from the government. Then, S. H. Jezan, Acting Provincial

Commissioner, Coast had written in response that

When the Imperial British East African Company took its lease of the Coast it continued to make
these payments, and the Protectorate government afterwards made provisions by a special annuai
vote of some $61 under the heading “wazee of Mombasa”. 1 do not know why the petitioners
refers to it as Custom duty compensation, unless it may be because the rent payable by
government for the Coastal Strip was originally assessed on the basis of the customs dues which
the Sultan was receiving at that time, and perhaps represented the sources from which this
annual grant was paid.”

However, colonial officers in Mombasa constantly objected to such demands. The British

denied having inherited the practice of paying tribute to the Swahili, but the Swahili

accused the BuSaidy Liwali of Mombasa of having instigated this move. This accusation

could again be glean from Jezan’s memo to the colonial secretary when he informed him

that,

In 1921, on the advice of Liwali Shaykh Ali bin Salim, the grant was discontinued on the
grounds that the recipients were not the original people who had rendered the services.”®

But Jezan himself was aware that the grand was actually discontinued by Hardinge

because in the same memo he advices that

It was decided in Sir Arthur Hardinge’s time, that as the recipients died, their individual grants
should lapse.”

Denying the fidiya due to the Swahili was part of Hardinge's grand plan to establish an

efficient administration structure composed of loyal Muslim officials. Muslim officials

*® SH. Jezan, Acting Provincial Commissioner Coast, to Colonial Secretary, on April 16" 1934 in
KNA/DC/ MSA/2/1/172

1 bid.

2 1bid,
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were to be paid salaries, and not a tribute that the fidiya represented. What was even more
interesting, however, was the fact that dispute invariably led to a conflict between the
Liwali and the Swahili elders. Such contests continued with the consolidation of colonial
rule. In the first Hardinge acted arbitrarily when he demoted Arab officials to junior
positions compared to Buropean officers.” Hardinge's precedents were perfected in a
process to insubordinate Muslim officials. Sir Arthur Hardinge left the East African
Protectorate in 1900 but subsequent administrators were even less sympathetic towards
Muslim officials. Sir Charles Morton Eliot (1862-1931), who succeeded Hardinge and
was Governor between 1900-04, was impatient with Muslim officials and minimized
their importance in the administration. He is said to have visited the “vali” (sic, Liwali)
of Mombasa but thought the Liwali did not discharge any important administrative
functions. Eliot also criticized Hardinge for the apparent lack of progress during his
stewardship.% In fact in 1901, Eliot made an attempt to end the Sultan’s sovereignty by
paying minimum attention to the agreements between the Sultan and the British. By
1904, Eliot’s unilateral decisions concerning the affairs of Muslim communities
prompted Sultan Ali bin Hammoud to intervene Eliot accused the Sultan of arbitrary
interference. Eliot's stay was brief and in 1904 he resigned from the government citing
insubordination. He wrote to his superiors in the principle of official etiquette: “I have the

honor to submit, as His Majesty’s Commissioner, I am the proper person to advise your

% A. 1. Salim, The Swahili-Speaking Peoples, T1.

** L. 1. Izuakor, "Colonial challenges and Administrative Response: Sir Charles Eliot and Native'
Trusteeship in Kenya 1901-1904," Trans-African Journal of History 17 (1988): 34. Although Eliot was
critical of Hardinge's demeanor he himself was described as “cold and reserved, he abhorred exercise and
stayed indoors as much as possible claiming to preserve perfect health. .. a curious choice for rough-and-
ready government...," C. Trench, Men who ruled Kenya: The Kenya Administration, 1892-1963 (London:
The Radcliffe Press, 1993) :19.
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Lordship on the internal affairs of the Protectorate. Should your Lordship prefer to be

guided by the advice of my subordinates. I have the honor to tender my resignation.”%

Eliot was succeeded by Sir Donald William Stewart (1860-1905) who also displayed
little sympathy for the role of Muslim administrators.”® He admitted, though, that the
colonial government was privileged to have an intelligent body of “Muslim officials who
carried their duty with great tact”.”” Nevertheless, Stewart was particularly anxious, lest
Muslim officials became prominent, superceded the powers of Europeans, and were
given an exaggerated idea of their authority. To curtail this, he instructed European
officers to assert their authority by visiting their districts more frequently. Donald Stewart
was instructing his juniors to be assertive in their duties as part of the official orders in
the bureaucratic hierarchy of the colonial state. However, other keen observers of
character especially C.W. Hobley, described Donald Stewart’s disposition and attitude

towards his work as follows

a man of considerable force of character and shrewd common sense, but without business
experience or training, except perhaps in the racing world. His powers of application were
underdeveloped; he barely read files and as he went to bed late and rose late the affairs of the
country had scant attention.”

** For a full picture of the acrimony leading to Eliot’s resignation see M.P. K. Sorrenson, Origins of
European Settlement in Kenya (Nairobi: Oxford University Press, 1968): 75-82.

% Eliot's temperament made it difficult for him to work with others in the colonial administration thus in
May, 1904 he resigned citing insubordination from the Secretary of State who seemed to have
acknowledged the advice of Eliot's subordinates. See C. Trench, Men Who Ruled Kenya, 23.

7 A. 1. Salim, The Swahili- Speaking Peoples, 93,

%% C.W. Hobley, Kenya from chartered Company to Crown Colony: Thirty years of exploration and
administration in British East Africa (London: Frank Cass, 1970): 127.
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Steward’s stewardship and actions lowered Muslim influence. Using the surveillance of
European officer’s he sought to overshadow and minimize the influence of Muslim

administrators who had been appointed to serve in the colonial administration.

To facilitate the appointment of Muslim officials, British officers also took cognizance of
the social and ethnic diversities prevalent in the Muslim community. Communities were
organized in a hierarchy. Non-Furopean communities such as the Arab, Swahili and
Mijikenda were categorized as Natives. African were particularly marked in this regularly
and Arabs were included as an after thought. The underlying rule that categorized these
communities was the definition of natives outlined in the Native Courts Regulation 1897

vizZ.

... a native is defined as meaning any native of Africa, not of European or American origin. It
includes any person not of European or American origin, who, within the dominions of the Suitan
of Zanzibar, would be subject to ‘His Highness® jurisdiction even though such a person should
have been in Africa.”

Although the Muslim community was previously shown to be diverse and in constant
competition, once the British colonial authorities legally defined the rights and privileges
that separate communities could enjoy, it institutionalized the differences and influenced
the perceptions of leadership. As a result, communal competitions over post of leadership
become an endless process which was simultaneously old and new, grounded in the past

and perpetually being re-enacted afresh.!%’

* A. C. Hollis to Governor on 22™ December 1908 in KNA/AP/1/504.

% B Berman, “Moral Ethnicity, Political Tribalism and State-Society Relations in Africa.” African Affairs,
97, (1998): 312,
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It cannot be argued that teh differences that occurred among the Muslim were inherently
of colonial origins. This will be overstating the role played by the British. Rather, we may
indicate that pre-colonial Muslim societies were anything but unchanging. Pre-colonial
Muslim societies were anything but unchanging. Its political and socio-cultural
boundaries were marked by fuzziness and flexibility as Muslims existed within a reality
of multiple, overlapping alternative collective identities. Relations of domination and
dependence based on ethnicity pervaded Muslim communities and constantly presented
an ambiguous, conflict ridden process through which people struggled to create islands of

order and meaning.

What the colonial state did was that it institutionalized the differences and gave them a
semblance of permanence. In a historical construction, interpretation and use of race,
colonial authorities accorded the scarce resources of leadership in Muslim communities
as communal racial identities. Under colonial power etthnicity was a powerful ideology
for social action and access, invoked by Muslim officials and faithfuls alike to maintain
positions of privilege.'”! Previously relevant during pre-colonial time, the authority of
race was made effective by the state as colonial officials who appropriated it to resolve
the contradictions of colonial rule in mediating social relations. In turn powerful ethnic
sentiments were evoked by Muslims who participated in the process of identifying

individuals for posts of Muslim leadership such as those of Shaykh al-Islam, Kadhi and

Liwali.

"' A. Mafeje, “The ideology of Tribalism,” Journal of Modern African Studies, 9, (1971): 253-261.
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3.5 The Politics of Racial Representation

The political cultures and state ideologies of the colonizing polities in Africa were varied.
Long before ‘indirect rule’ was elaborated into a theoretical doctrine of efficient
domination by Lord Lugard in 1919, accommodation with local power structures was
almost everywhere a practical fact. The underlying idea was to seck colonial allies in the
existing local political cultures of indigenous communities of Africa. In early 1900,
Hardinge instituted changes in Muslim leadership, he thought that Muslim officials who
would serve in state bureaucratic institutions would emanate from within the
communities. But Muslim communities comprised non-homogenous racial populations
who demanded separate racially-based representation in the bureaucracy. Those holding
pre-colonial authority, or having some locally recognized claim to it, could rely on a
reservoir of legitimacy and the familiarity of prescriptive usage. Often there was
competition among claimants to authority, on whose rivalries the colonial state played,
and among whom it selected contenders willing to accept the diminished but still real
power that colonial allies secured. The initial bases upon which allies were made was
racial and the ‘intermediaries of hegemony’ popularized by Crawford Young were either
an array of African chiefs or favored racial categories.'® Because of the diversities in
racial composition in the Muslim community, the choice of which community to consider
in the appointments of local pro consuls was a difficuit one. Eventually, preference was

accorded to Arab and Swahili communities at the expense of the Mijikenda. The

12 Crawford Young, The Afvican Colonial State, 107.
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Mijikenda were not included in the leadership of Muslims, as Hardinge initially espoused
a policy of partiality towards Arabs and Swahili. He thought these two communities
possessed valuable comprehension of politics, justice and government. Their exclusive
participation in leadership positions was deemed relevant to influence other Muslim

communities because:
This Arab and semi-Arab element is valuable, as it is on it alone that the administration
depends for its native and judicial staff .
The Swahili would have been appeased bad Hardinge thought of including them in the
realm of officialdom. Was this opinion influenced by the fact that the Sultan had
recognized their leaders prior to passing his authority to the British? Certainly they were
waiting for better things to come but disappointed when Hardinge changed his position
and excluded them.

Arab and upper class Swahili are the only natives who can read or who have any
comprehension of politics, justice and government, [they are] a community of religion,
language [and] this gives them influence over the Negro population. !

Considering the diversities if not the fluidity of “Swahiliness”, Hardinge, in utter
disregard of the aspirations of other communities, argued in racial terms in favor of the
Arab and Swahili, but then stratified the Swahili into upper and lower classes. Intending
to categorize that Swahili further, Hardinge argued that only the upper class Swahili and
not all Swahili had the comprehension of religion, government and language to grant

them the necessary authority over other communities at the Coast.

19 provincial Commissioner, Coast, to Acting Chief Secretary, ref. No. 5/24 of 16® September 1918 in
KNA/PC/Coast/1/22/22.

1% Ihid.
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The policy of appointing and favoring Arabs in positions of leadership and authority was
initiated by the Sultans of Zanzibar, institutionalized by Arthur Hardinge and refined and
perfected by other colonial officers. Previously, I discussed the role of officials such as
Charles Eliot and Donald Stewart who formulated and implemented colonial policies up
to around 1918. Thereafter, other officers took over and continued to discuss and

appropriate the usefulness of race in colonial rule.

The central actors during the 1920°s were Charles William Hobley (1867-1947) who was
Provincial Commissioner of the Coast; A.C. Hollis, the Colonial Secretary for Native
Affairs and later Chief Native Commissioner; and R. W. Hamilton, the Principal Judge.
Collectively, these three officials responded to community demands for inclusion in the
hierarchy of leadership. Their attempts to stop a deluge of communities from demanding
declassification from the derogatory ‘Native’ identity led to a further entrenchment of
race and ethnicity as factors in the choice of leaders amongst Muslims. These officers
responded to negotiations on the identity of Arab which, as a result of its privileges
gained ambiguity as communities previously identified as Swahili claimed Arab identity.
The government felt constrained to take action to confine the identity to a small group. It

had already been known among government officers that

Descent with Arabs was traced through the father and consequently the offspring’s of an Arab
and an African is by them considered an Arab. For the case of the communities concerned most
of the Swahili and other Mijikenda people would claim ‘Arabness’.'”

Consequently, changes were initiated to exclude the Swahili through classifying Arabs

into pure Arabs (waarabu halisi) and African Arabs. Although officials of the state

1 R. W. Hamilton, Principal Judge to Governor on 13™ December 1908 in KNA/AP/1/504
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thought they had overcome the problem of diversities in the Muslim populations and their
demands to participate in the structures of the colonial state, the fluidity of the Arab
identity in Mombasa remained a cause for concern. As a result of historical and extensive
intermarriages between Arabs and the Bantu communities during earlier centuries, the
identity of the Arab was highly ambiguous. Amongst the Muslim communities most of
the Bantu people could also demand to be identified as Arabs on the basis of having half
Arab parentage. To avoid such an undesirable situation of half Bantu and half Arabs
being eligible for leadership, the government wanted to control the definition of Arabness
to meet the exclusion of populations of mixed race. The idea of an ‘Arab’ identity had to
be handled with caution, so as to exclude the mixed races in positions of leadership

reserved for Arabs. R.-W. Hamilton continued to argue that,

Some definition of Arab could be found that would restrict its meaning to the better class pure-
bred Arab, and yet be workable in g)ractice. Otherwise a great body of half-bred Swahili would
be included which is not desirable.'*

Attempts to redefine the Arab identity were meant to escape the ambiguity created by the
existence of Arabs of mixed race. In terms of the leadership demands of the people,
restricting the definition of an Arab would also assist colonial authorities to limit the
participation of Muslims in posts of leadership to a few. R.W. Hamilton emphasized that
some definition of Arab should be found that would restrict its meaning to purebred
Arabs. He wanted an agreeable and workable definition so that large number of half-
breed Swahili would be excluded from demanding classification of Arabness on the basis

of having one Arab parent. This precaution was necessary as Hamilton was aware that:
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Descent with the Arabs was traced through the father and consequently the offspring of an Arab
and African is by them considered to be an Arab. '¥

In his contribution to the debate on the classification of the Swabhili for the purpose of
excluding them from the Arab identity, Hamilton wanted a ‘cunning’ definition of
Arabness to be constructed: this was because the attempt to exclude the Swahili from
Arabness was a complex undertaking as the gradations and boundaries that separated

pure Arabs from those with African blood were small.'%

Other colonial officers contributed to further entrenchment of racial preferences in their
choice of leaders amongst Muslims. A. C. Hollis, the Colonial Secretary for Native
Affairs, whose portfolio included representing the interests of natives, emphasized
favoritism of one racial category of the Muslim community against another. He wanted
Arabs to be included in leadership but suggested the appointment of loyal Arabs.
According to Hollis it was desirable to pick Arabs who were the most loyal and whose
support to the policies of the colonial state could be relied on. Hollis was clear on his

preferences when he said that

It was possible to pick one to present the Arabs especially that one who has always been most
loyal to the government and whose support could be relied on.'®

Roughly a decade after a racialized policy was put in place in 1918, C.W. Hobley, the
Provincial Commissioner for the Coast, recalled that they should implement the traditions

observed by the Sultan who appointed Arabs to posts like Liwali and Kadhi because the

' R.W. Hamilton, Principal Judge to Governor on 13™ December 1908 in KNA/AP/1/504
1% Ibid.

' R. W. Hamilton, Principal Judge to Governor on 13" December 1908 in KNA/AP/1/504.
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duty of leadership at the coast had always been the responsibility of Arabs. Hobley
insisted on Arab prudence in racial terms, arguing that Arabs had several characteristics
that made them of value to the Muslims. He opined, Arabs possessed greater intelligence

than ordinary natives:

The Arab has several characteristics that made him of value particularly to the coastal areas. He
possesses greater intelligence than the ordinary native of the country does. He possesses a
hereditary gift of managing natives; the coast language is his tongue and is acclimatized to the
coast climate. '™

Colonial officers showered favors on Arabs but were concerned about the loyalty of
officials whom they would appoint. A.C. Hollis, emphasized the importance of the
Muslim Arab but also acknowledged that racial bias and loyalty should prevail. Hollis
argued that the best way to govern Muslims was through the use of Arabs who would be
appointed as Liwali and Kadhi. He thought it beneficial for colonial policy if Arab
officials appointed as Liwali and Kadhi would regard themselves as an integral part of the
general administrative machinery of the state as opposed to the notion that they were

representing the Sultanate and hence a separate participation in administration. '"!

It is an axiom that the best way to govern is through the use of Liwali, Kadhi and
Mudirs. It is not to the benefit of colonial policy if the present situation whereby
these officials... have been permitted to regard themselves as a class apart of the
administration. Rather they should form an integral portion of the general
administrative machinery of the Protectorate.... When they are a part of the
service their duty was to ...conform to regulations, obey orders and carry out
whatever is required of them, '

' C. W. Hobley, Provincial Commissioner, Coast to Acting Chief Secretary on 16™ September 1918 in
KNA/PC/Coast/1/22/22.

' C. W. Hobley, Provincial Commissioner, Coast to Acting Chief Secretary on 16™ September 1918 in
KNA/PC/Coast/1/22/22.
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3.6 Conclusions

To conclude this chapter 1 contend that the opinions of colonial officers such as R'W.
Hamilton, A.C Hollis and C.W. Hobley created the contentious racial considerations in
their choice of leaders amongst Muslims. British colonial authorities deployed racial
preference and loyalty to determine how Muslims would be appointed to official tasks.
But, given the racial diversity of the Muslim communities, Muslims took this matter into
consideration and competed against one another for appointment into positions of
leadership. When Muslims debated with colonial authorities over who to include in
leadership posts, they displayed a fragmented approach. Most Muslims favored racial

exclusivity as a significant role in the determination of leadership.

Thus, emotional sentiments to create a solid identity, the umma ideal, occasioned by
belonging to the same religion, were hardly ever asserted by Muslim groups. Muslims did
not seem to rely on a common religious identity in leadership. As we will see some
Muslim ethnic groups Arabs debated with the colonial authorities to be included in the
realm of colonial power on the basis of being Arabs and not Muslims. Muslims had no
qualms about declaring another group ‘native’ in order to exclude them from leadership.
Being non-homogenous, Muslims were easily induced to accept racial preferences in the
~ choice of officials. In turn colonial officers took full advantage of the situation as they

exclusively and cunningly reserved the appointment of official positions for Arabs.

One ironic outcome of the “native’ question was the complete reversal of local meanings
about place and belonging. Earlier the Mijikenda and the Swahili Musiims had argued

among themselves over who was mwenyeji. Outside their languages the category of
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nativity was something to be proud of. The wenyeji during pre-colonial era excluded the
wageni {outsiders). But with colonial hegemony, native became the mark of exclusion, its
holder a worthless imbecile whose vocation was to be under the control of others. In its
English context, and colonial usage, the identity of nativity debunked the Swahili and
Mijikenda as their pride and fortunes were turned upside down as they became social

minnows in their own backyards, their miji.
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Chapter Four

4.1 The ‘Arab Franchise’: Muslim Political Leadership in Mombasa

Chapter Three discussed how colonial officers laid the foundations for racially based
leadership by showing how the colonial state, faced with the needs of diverse Muslim
demography, resorted to racial favoritism to accord leadership positions. In this chapter, I
examine Muslim responses to these racial categories and find out what forms of political
leadership evolved to account for the changes induced by the colonial policy of racially
defined origins of leadership? The chapter shows how the state, faced by the leadership
demands of a diverse, non homogenous Muslim community eventually deployed ethnic
and racial favoritism towards Arab people to the chagrin of other communities. This
chapter in particular discusses the emergence of an oppositional civil society formed by
disenfranchised communities that also displayed visible features of the racial politics of
colonial Kenya. The material in this chapter highlights the non-religious political
structures of colonial Kenya. The following chapters follow then the religious positions

in a similar vein.

I will clarify Muslim positions and reactions to changes in political leadership instituted
by the colonial state and analyze petitions to the colonial government as Muslims

demanded to be represented by a person whom they had directly elected to a Legislative
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Council, as opposed to the government’s method of appointing one for them. I emphasize
the argument that, historically, how colonial power perceived communal representation
on the Legislative Council greatly influenced and affected demands for access to
leadership and power. Subsequently, it led to the emergence of racially based institutions
of political authority in the form of the Coast Arab Association (CAA), the Afro-Asian
Association (AAA), the Arab Association (AA) and the African Muslim Society (AMS).
I discuss how each of these groups indicate attempts by Muslims to grapple with a
contradictory race-based leadership as they negotiated what was termed the ‘Arab
franchise’, viz. the permission to participate in the voting process for an Arab
representative in the Legislative Council. The franchise was based on race from its
inception and thus communities disagreed with the colonial government because it

institutionalized tribalism and racial preferences.

4.2 The Idea and Ideals of the Colonial Legislative Council

How Africa was perceived in later colonial discourse can be gleaned from a 1946
statement by F.J. Pedler of the Colonial Office who described Africa as “the core of
Britain’s colonial position, meaning that Africa was the only continental space from
which Britain still hoped to draw reserves of political and economic strength”.'"
Consequently, British thinking about Africa fell into general contexts of ideas of tutelage,

development and trusteeship. British officials spoke a familiar language. The phrases that

"33 Ronald Hyman, ed., British Documents of the End of Empire, series A, vol. 2: Labour Government and
the End of Empire, 1945-1951, part 1: Higher Policy and Administration (London: HMSQ, 1992): 32,
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rang down the ages and were embedded in government documents included the
establishment of ‘Legislative Councils’, ‘a chain of representation’, ‘devolution of
responsibility’, the general refreshing of the old idea of ‘indirect rule’. All were aimed at
presumably managing the growth of nationalism and demands for self-determination of

14 A summer

communities wishing to free themselves from the yoke of colonial rule.
conference on African administration was told that institutions of indirect rule were “in
the first place the field of activity to which Africans can look for political training”.”5 In
other words the development of responsible government was the “ultimate goal” in all
African territories. However, different regional and local characteristics complicated the
march to independence.''® From the perspective of such World War Two deliberations on
indirect rule and independence, the experiences of Muslim in colonial Kenya appear
relevant. Since the coastal region was a protectorate, colonial policies had to at least
pretend that local government was desirable and required. The Muslim institutions of

power, particularly in this particular area, provide an early example of how colonial

designs coincided or clash with local responses.

4.3 Muslims and the Colonial Legislative Council

In Kenya petitions for communal representation on the Legislative Council are traced

from 1905 through the activities of a small group of European settlers who demanded a

form of representation with the British government. Numbering only a few hundred, the

M Ibid., pp. 111-18, 121, 143-5, 149, 182-3
' Ibid., p. 185

16 1bid., pp. 338-9
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European settlers pressed the British government to accede to their demands for an
institution through which they could participate in the legislation of laws to govern their
interests separately from those made in England. To meet these demands, the British
government passed the FEast African Order-in-Council of 1905 that created two
institutions of governance, i.e. an Executive Council and Legislative Council. The
Legislative Council was a representative body for the articulation of communal interests
to the British government. Community representatives were expected to articulate the
needs and expectations of their communities. Prior to 1945, the Legislative Council did

not entirely serve the interests of all communities but rather of a selected few.

Initially, the Legislative Council in Kenya comprised official and non-official members.
Official members were appointed to the Executive Council and formed the government.
Non-official members represented the interests of various communities. The irony was
that the represented communities did not initially exercise any role in deciding who was
going to represent their interests because membership to the Legislative Council was the
prerogative of the British Monarchy. The Legislative Council started to function in 1907
and was mandated to constitute, make and ordain constitutions and ordinances for the
governance of the people. Irrespective of the fact that its powers extended to all
communities, the British government appointed only white settlers to the Executive and
the Legislative Council, excluding Africans, Arabs and Asians. Numerous objections
were raised to challenge this exclusion. The British addressed the demands for non-white
participation in the Legislative Council by applying the principle of trusteeship, viewing

native communities as weak and unable to stand by themselves in a competitive world.
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The interests of the natives were to be taken care of by Europeans. During later colonial
practice, the Legislative Council was changed gradually to include non-white
representatives. The process started with nominated members, followed by the addition
of elected representatives. However, as expected, early colonial members of the
Legislative Council participated not on the basis of their effective representation of
communities, but their conservative attitudes and their likelihood to support colonial

policies.

The participation of communities in the Legislative Council immediately created a
difficulty because colonial Kenya was largely comprised of plural societies and
communalism became a central problem of representation. The history of communities’
participation in the Legislative Council best describes a display of striking racial
prejudice. Inclusion of elected members to the Legislative Council presumed an accepted
system of organizing representation on the basis of territorial residence. However,

demands by African, Arab and Asian communities made the principle difficult to attain.

As in the other communities of Kenya, ‘common will” was difficuit to cultivate among
Muslims. The society was characterized by plural ethnic entities which complicated
attempts at communal representation. The colonial discourse of race required the
cultivation of racial and ethnic identity as the basic units of representation. This not only
ensured for future constitutional retardation but further exerted pressure upon government
to eventually implement unjustifiable policies. Being a plural, mixed society, Muslims in

Kenya disagreed amongst themselves on the basis of an assumed social distinctions of
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being cultured or backward (ushenzi, ustaarabu and unyika). Invariably Arabs went along
and participated in a skewed process of racially based communal representation. This
enabled Arabs to develop an easy and disproportionate influence in the organization and
recognition of leadership in the colonial state. Faced by such challenges other aggrieved
Muslims organized themselves in groups such as the Coast Arab Association (CAA), the
Afro Asian Association the (AAA), Arab Association {(AA) and the African Muslim

Society (AMS) to challenge the colonial states’ preferences for leadership.

4.4 The African Muslim Society (AMS)

In July 1958, Abd al-Rahman Umar Cheka petitioned Sir Evelyn Baring, the Governor of
Kenya on issues related to political representation, leadership and communal affairs of
the African Muslims in Mombasa. A.U. Cheka’s petition can only be understood in the
context that, in the previous year, F.J. Khamis was appointed to the Legislative Council
to represent African populations. African Muslims were not in favor of his nomination,
arguing that he was not a Muslim and was not expected to articulate the special needs of
the Muslim communities. Through the African Muslim Society (AMS), Muslims of
African descent petitioned the governor demanding the nomination of an African Muslim
to the Legislative Council to represent their interests. The AMS reminded the governor
that other Muslim groups like the Arabs and the Indians were allowed to elect a
representative from their racial-ethnic groups and demanded that they too wanted to be
presented by an African Muslim. Arab Muslims had successfully elected

Sharif Abd Allah through the Arab Franchise whereas the Indian Muslims elected ML.A.
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Rana separate from the other non Muslims Indians. African Muslims did not expect

Sharif Abd Allah and M.A. Rana to articulate the needs of their African co-religionists.

They complained that these co-religionists were not prepared to assist them in the
Legislative Council when the matter at hand clashed with the immediate interests of their
racial communities. Before sending the petition the AMS had identified candidates from
amongst African Muslims which the government could nominate to Legislative Council,
but the government declined to consider any of them. In mid 1958, the AMS wrote to the

Governor of Kenya complaining that

It may be well be said that the Arabs and Asian Muslims can well serve the religious interests of
our community in all vital problems affecting our faith, but experience has shown that neither of
these two communities are prepared to assist us particularly when it involves a clash with their
immediate interests.'"”

The scenario that African Muslims presented to the governor unfolded from previous
racial, social and religious arguments about leadership amongst Muslims in Mombasa.
Prior to the petition by the AMS, African Muslims had articulated similar demands
through a variety of political groups and organizations. When A. U. Cheka petitioned the
governor his action came at the tail end of petitions traced from the early 1920°s. During
this period the Mijikenda, the Thelatha Taifa and Tisa Taifa communities were concerned
about their exclusion from leadership positions in favor of Arabs. Founded in the early
1950°s by Muslims from the Mijikenda, Thelatha Taifa and Tisa Taifa, the AMS was a
reinvention of previous interest groups formed to champion the interest of African
Muslims. Its modus operandi was to continue the challenge against the colonial

hegemony previously championed by organizations such as the Coast Arab Association

17 African Muslim Society to Governor of Kenya on July 31% 1958 in KNA/OP/1/497.
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(CAA) and the Afro Asian Association (AAA)."'® I will turn to a chronological

discussion of these institutions by reviewing the factors responsible for their emergence.

The concerns raised by AMS were based on a historical foundation dating back to the
reign of the Sultanate of Zanzibar. The AMS petitioned that since the British took over
the rule of the Sultan's dominions they ought to have taken over other obligations that the
Sultan had entered into with other communities.'' For example, the Sultan had entered
into agreements acknowledging the Thelatha Taifa and Tisa Taifa’s communal rights to
exercise their freedom in the choice of leaders. These communities wanted to compel the
British colonial state to acknowledge and continue this practice in the Legislative Council

but the British rejected the proposal.

A review of appointments to the Legislative Council displayed communal strife and
disagreements. But the significant factor in the petition by the AMS was its claim to
articulate and defend the rights of African Muslims (kutetea maslahi ya waislamu wa
Kiafrika).'*® Upon close scrutiny, the AMS took the mantle of challenging the notions of

racial favoritisms from previous organizations. Its emergence in the 1950°s was a

18 Apart from A.O. Cheka another prominent Digo Muslims who was a member of AMS included Salim

Abdullah Mwaruwa who later was elected to a political post as the Member of Parliament for Mombasa
North when Kenya became independent.

19 Mzee Ali wa Shafi, Personal interview. Kisauni, Mombasa, 18" September 1998.
1% Rajab Sumba, Personal interview. Mombasa, 3" September 1998. Rajab Sumba later rose to become the
Mayor of Mombasa after Kenya gained independence. He acknowledges that he owes his victory and that
of other African Mayors in Mombasa to the African Muslim population of Mombasa who always
reminisces over their treatment during the colonial period. Whenever these sentiments are drummed to
them they easily reinvent their colonial experience and rally behind a fellow African and Muslim for the
position of Mayor.
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reinvention of its forerunners, the Coast Arab Association (CAA) and the Afro Asian

Association (AAA) which I will now discuss.

4.5 The Roots of Petitions, Race, and Representative Leadership

The earliest known demand by a Muslim community for representation in the Legislative
Council was made in 1908, not in contradiction of demands made by the European
settlers but as a response to the government’s intent to include Indians in the Council. In
1907, the Indian community in the Protectorate took its cue from Europeans and
demanded to be represented by an Indian in the Legislative Council. Sir James Hayes
Sadler (1851-1922), the Governor of the East African Protectorate, was in favor of the
request and asked the British government for permission to add two more seats to
accommodate the Indian’s demands. Furopeans vigorously opposed this attempt but
continuous pressures put on Sadler by the Indians eventually forced him to agree to
appoint an Indian. Soon thereafter, however, Sadler was replaced by Sir Edourd Piercy
Girouard (1867-1923) in early 1909 and the new Governor was not enthusiastic to
support Indians. Girouvard delayed the appointment as he requested for more time to study
the situation. He seemed more concerned by the attempt to open representation on the
Legislative Council to non-European communities. His worries were that the Indian case
would be a precedent upon which other communities would base their demands,

especially the Arab-Swabhili, who were the “oldest native subjects and outnumbered the
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Indians”.!*! In articulating these precautions Girouard was in fact correct, but an
undertaking had already been given and an Indian was duly appointed to the Council
despite the Governor’s reservations. In late 1909, Indians were granted their first
appointment to the Legislative Council, as Allibhai Mulla Jeevanjee, an Indian Muslim

merchant, took his seat.'*?

Word had gone around in Mombasa that an Indian was to be appointed to the Legislative

Council. To claim their rightful political influence and status Liwali <Ali b. Salim (later
Sir “Ali b. Salim)'® organized other Arabs and responded with a demand for their

inclusion too:

We understand that the government has decided to have Indians represented at Legislative Council
by appointment of one member from their community, and we fail to see why Arabs should not be
similarly represented though they are the subjects of the Sultan, since the same Legislative
Council passes laws framed both for British as well as Sultan's subjects.'*

The wording of the petitions suggests that Arabs were concerned and demanded to be
represented in the Legislative Council. However, other communities thought otherwise. It
is said that the wording of the petition should have reflected the demand by communities
who were subjects of the Sultan including Arabs and non-Arabs. Muslim representation

in the Legislative Council started with protracted differences and acrimony as the

! A 1. Salim, The Swahili Speaking Peoples, 95-97.
'2 A.M. Jeevanjee’s appointment was gazetted in the Official gazette of September 21 1909.

'3 For a brief biography of Sir Ali bin Salim see, A. L. Salim, “Sir Ali bin Salim,” Kenya Historical
Biographies (Nairobi: East African Publishing House, 1971).

2 A petition of residents of Mombasa under the leadership of Liwali Ali bin Salim to government of

Kenya on 24™ November 1908 in KNA/AP/1/504.
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Thelatha Taifa and Tisa Taifa felt most aggrieved by the wording.'*® They complained
and accused Liwali <Ali b. Salim to have categorically constructed the wording in such a
way as to create the impression that Thelatha Taifa and Tisa Taifa communities did not
require representation. On the contrary, prominent personalities amongst the Thelatha
Taifa and Tisa Taifa communities such as Muses Mohamed had already initiated the
demands for their representation, only for a group of some Arabs to connive and exclude

them. %%

Popular sentiments indicate that Liwali Ali bin Salim instigated other Arabs who agreed
with his idea to exclude the Thelatha Taifa and Tisa Taifa communities. These
communities argued that the BuSaidy Arabs and Hadramy families were wageni
(outsiders) while Liwali <Ali b. Salim viewed the communities as natives (in the colonial
sense) who were not entitled to direct representation in the Legislative Council. Thus,
¢Ali b. Salim did not see any justification for the inclusion of these communities in the
petition, Similarly <Ali b. Salim was accused of avoiding mentioning that the petition was
raised on behalf of Muslim communities as a whole. With Arabs viewed as wamanga
(from Manga) and thus foreigners, and the Thelatha Taifa and Tisa Taifa being viewed as
natives or wenyeji, Muslims in Mombasa engaged in another dispute over who was
indigenous. This dispute was more pronounced, as the colonial state responded to the

petition.

12 Mohamed Jambeni, Personal interview. Mtwapa, Mombasa 10 October 1998.

126Shekue Ali, Personal interview. Majengo, Mombasa on 3" October 1998.
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Petitions by Muslims were received with indifference by colonial officers but the
responses were instructional, and indeed gave directions to events that ensued later. The
responses were a catalyst of continuous disagreements on leadership that pitted the Arabs
(waarabu) and non-Arabs (wasickuwa waarabu), blacks (weusi) and whites (weupe)
against each other. Political organizations were formed and petitions made, as
government officers’ sentiments in response to the petitions articulated colonial policy
which displayed the role of the state in directing the choice of leaders. For example, Sir
Piercy Girouard was convinced by the argument for representation of the Arab
community. Nevertheless, he expressed some doubts and reservations on the suitability of
including Arabs because government policy on communal representation in the
Legislative Council was based on racial origins. Owing to the intermixture of races, it
was difficult to draw a dividing line between the races in Mombasa.'”” Girouard's
immediate concern was not only the varied origins of the communities of Mombasa but
the fact that some people who were identified as Arabs were actually of mixed descent. If
the demand for direct representation to the Legislative Council was granted without
restrictions to the identity of an Arab, there would be an undesirable deluge of members.
R.W. Hamilton, the Principal Judge, was initially positive, holding the view in his own

words that:

it has actually struck me that it was an anomaly that an educated Arab Shaykh should as far as
representation in the Protectorate is placed on a lower level than an illiterate Indian.'*

127 See Secretarial minute no. 2497/1908 of 4% December 1908 in KNA/AP/1/504.

128 R W. Hamilton, Principle Judge to Governor on 13" December 1908 in KNA/AP/1/504.
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But, unlike the Indian, the Arab was already identified as a native. According to the

Ordinance this was the presumed obstacle to their inclusion in the Legislative Council.

Generally, R.W. Hamilton and Piercy Girouard concurred on the desire to have Arabs
represented by an Arab, but the predicament that they faced was how to implement the
government’s desire to limit the number of Arabs eligible for representation to the bare
minimum. Hamilton had already cautioned that were the demand to be granted, a
majority of the diversified ethnic communities would be eligible to seek leadership and
demand direct representation. In fact this could have been a justifiable action since
descent among the communities at Mombasa was traced through the fathers and
consequently many of the offspring of Arab men and African women were eligible
Arabs. But the dilemma facing the government was the likelihood of the native Swahili
and some Mijikenda people claiming Arabness in order to be included in the franchise.'”
Of course many people amongst the Swahili were aware of this predicament. They too
were ready to take advantage of the loosely defined, sometimes precarious and
ambiguous Arab identity. Prominent members of the Mijikenda such as Muses Mohamed
were ready to debunk their African ancestry and claim Arabness in order to participate in

the town’s elective politics.'*°

Both government and communities kept vigil on the possibilities to manipulate the

identity of the Arab to favor the government’s policies or the aspirations of people who

129 Ibid.

% Ali Matano, Personal interview. Mombasa, 20® September 1998.
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wanted to participate in the Legislative Council. Of course the ambiguity of the Arab
identity complicated matters greatly. To escape this ambiguity, the identity of Arabness
was deliberately restricted as government officers favored to create categories of Arabs
comprising of pure-bred Arabs (waarabu halisi) and African Arabs. Pure-bred Arabs
comprised people whose both parents were Arabs, while African Arabs had one non-
Arabs parent. The latter category included most members of the Thelatha Taifa and Tisa
Taifa communities, while the former was comprised of recent Arab immigrants from

Oman and the Hadhramaut, amongst them the BuSaidy, Nabhani and Shatiri families.

Colonial officers categorized the Arab identity, and accordingly a policy of racial
discrimination in the Legislative Council was implemented. Being targeted for exclusion,
the Thelatha Taifa, Tisa Taifa and Mijikenda protested. Generally, they wanted
representation to be based on residence, religious identity or literacy. To their dismay,
racial categorization became more pronounced. Government officials thought Arabs were
better placed to lead than were people of African descent, i.e. the natives, as previously
shown when C. W. Hobley argued that Arabs possessed greater intelligence and that it

was their hereditary gift to manage natives.'!

As the appropriateness of Arab leadership was discussed, government’s expectations on
the conduct of Arabs in government also became clearer. A. C. Hollis argued that if an

Arab was a desirable participant in the Legislative Council it should be the prerogative of

! C. W. Hobley, the Provincial Commissioner, Coast, made these racial biases to Acting Chief Secretary
while discussing leadership at the Coast. See KNA/PC/Coast/1/22/22.
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the government to decide which individual would participate. The people to be
represented could not decide who would represent them. More importantly, the

government wanted to choose a loyal Arab whose support could be relied on.

It was possible to pick one to represent the Arabs, especially that one who has always been most
loyal to the government and whose support could be relied on. '*?

Ultimately, there emerged pillars of racial favoritism and loyalty to authorities which
determined appointments to positions of leadership but also created foundations on which
other institutions of leadership that challenged those favored by the state were founded.
Gradually and steadily racial preference and loyalty to the colonial state were deployed,
and leadership became the exclusive prerogative of a particular community, i.e. the
Arabs. The communities of the Tisa Taifa, Thelatha Taifa and the Mijikenda persistently

rejected Arab leaders elected on the basis of racial preferences.

Eventually, the government acceded to demands in the “Arab” petition of 1908, but there
was no celebration in the community because the leader was to be appointed instead of
being elected. In early 1912, the first Arab representative to the Legislative Council was

set to take his seat and Liwali ‘Ali b. Salim was nominated. As expected, most Muslims
who perceived their identity as waarabu halisi (pure Arabs) went along and accepted the
appointment of Liwali ‘Ali b. Salim. However, the Thelatha Taifa and Tisa Taifa were
not impressed. I will show later, in this chapter, that the Tisa Taifa and Thelatha Taifa

communities did not support his appointment because it did not represent the true wishes

132 A C. Hollis to Governor on 22™ December 1908 in KNA/AP/1/504.
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of all Arab communities or those of other Muslims in Mombasa. Though the government
had delineated African Arabs from pure-Arabs, Thelatha Taifa and Tisa Taifa argued that
they were the descendants of original Arab dwellers; hence they deserved representation

more than did Liwali ¢Ali b. Salim whose progeny were recent immigrants.

Social confrontations over wenyetsi that had earlier bedeviled the Swahili and the
Mijikenda were reenacted between descendants of early Arab immigrants to the Coast of
East Africa and recent immigrants, with the former attempting to deny legitimacy to the
latter. Liwali Ali b. Salim did not enjoy the support of the Thelatha Taifa, Tisa Taifa or
the Mijikenda because he was not mwenyetsi. If anything, being mwenyetsi implied being
a native who did not enjoy the right to participate in the Legislative Council. What
mattered to government officials and influenced their choice was that Liwali ‘Ali b. Salim
conformed to the two pillars of being a pure Arab and displaying unequivocal support
and loyalty to the colonial state. Amongst British officers these considerations were
paramount and non-negotiable. It can be gleaned that Liwali ¢Alib. Salim was
representing Muslim political leadership in the Legislative Council, because he was a
Muslim and representative of the Sultan. The Thelatha Taifa and Tisa Taifa had not yet
been identified Arabs and Liwali <‘Ali b. Salim was an ‘Arab representative’. It seems to
have been wishful thinking by leaders of Thelatha Taifa and Tisa Taifa that they could
claim Arabness because they had blood relations with Arabs. But they confused Arab
representation with ‘Muslim representation’. While the former was racial and favored by
colonial officers, the latter was religious and outside the realm of civil representation.

Nevertheless, Liwali Ali bin Salim’s appointment to the Legislative Council was opposed
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as a Muslim leader, a representative who did not and was not ready to adequately
represent the interest of all racial diversities that comprised the Muslim communities

under the Sultan.

The most ardent opponents of “Ali b. Salim were leaders of the Tisa Taifa, Thelatha Taifa
and the Mijikenda Muslims who criticized the racial and ethnic basis of his position.
There was no doubt that <Ali b. Salim’s position symbolized the rule of the Sultan, and
that other Muslim communities thus expected him to be impartial. At the same time, the
Liwali was not an absolute leader. Even during the reign of the Sultan some communities
did not necessarily have to recognize his authority. Ideally the Thelatha Taifa, Tisa Taifa
and possibly the Mijikenda expected the Liwali to exercise his authority in consultation
with them. On the contrary, however, the Liwali assumed overall authority and paid little
attention to the authority of the wazee (elders) of the Mijikenda or those of the Thelatha
Taifa and Tisa Taifa communities. To challenge this principle the Muslim communities
demanded that the Liwaliship be maintained as a representative of the leadership of the

Sultan of Zanzibar, but were opposed to the appointment of <Ali b. Salim as Liwali and

representative of the communities of Mombasa in the Legislative Council.

The Thelatha Taifa, Tisa Taifa and Mijikenda were willing and ready to champion the
cause of electing a leader, but they first had to overcome an obstacle. The statutes had
categorized them as natives hence they were not eligible for direct representation in the
Legislative Council. To overcome this they should be de-categorized as natives. There

was a semantic irony in this nativity. The Mijikenda, Thelatha Taifa and Tisa Taifa had
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no objection to being classified natives if it meant they were wenyetsi for that is indeed.
But, they objected to the categorization of nativity which denied them the right to have

their leaders appointed to institutions of leadership within the colonial state.

Although Liwali ¢Ali b. Salim and most British officers were not in favor of the demands
by the Thelatha Taifa, Tisa Taifa and Mijikenda Muslims, O.F. Watkins, the Chief Native
Commissioner from the late 1920°s was surprisingly sympathetic to their cause. He
realized that the categorization of the Thelatha Taifa and Tisa Taifa as natives was a
potential cause for animosities between them and those considered as pure Arabs on the
one side, and the government on the other. Watkin’s advice to the government was to
minimize the potential for agitation, and he wanted the government to recognize the
Thelatha Taifa and Tisa Taifa as Arabs on the basis of their extensive alliances and
intermarriages with earlier immigrant Arabs on the East African Coast. At least Watkins
supported the idea that amongst the Thelatha Taifa and Tisa Taifa some had an
identifiable Arab pedigree, as he criticized the officially inspired divisions between pure
Arabs and half bred Arabs to be unjustifiable and arbitrary. The Thelatha Taifa and Tisa

Taifa thus found sympathy in Watkins but his interventions did not meet their demands.

Even as Watkins was assisting the Thelatha Taifa and Tisa Taifa communities to extricate
themselves from the predicament of the native identity, he probably could not undo the
influences of Liwali ¢Alib. Salimon the government. It is argued that Liwali
¢Ali b. Salim was aware that he stood no chance of participating in the Legislative

Council if the modality included direct election of the representative He was further
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concerned that if the Thelatha Taifa and Tisa Taifa were accorded Arab status, they
would use their numerical advantage to lobby the government against his appointment.
Either way, <Ali b. Salim did not wish to put his Liwaliship or his seat in the Legislative
Council in jeopardy, and therefore used his position to frustrate efforts by other Muslims
who had the potential to challenge his leadership.'* Inevitably, this hostility drove the
Thelatha Taifa, Tisa Taifa and some Mijikenda into uniting with other Arabs to challenge

¢Ali b, Salim’s leadership.

4.6 The Coast Arab Association (CAA) 1921-24

Politicking for social space in Africa (African Nationalism), as skeptics liked to point out,
was more a theory than reality. Certainly ‘African Nationalism’ in the broader sense was
hard to locate. There was a series of movements, whose character and progress depended
on variables: the emergence of political elites, the growth of political groups, and the
beginning of political unrest. Usually these factors were specific to a region. The state in
which Muslims found themselves as colonial subjects represented the “focus of all
contradictions of colonial power”."** That is, on closer examination of colonial power we
are dissuaded from the ‘natural’ responses of colonized people to European rule and
argue that colonial power itself contained the seeds of its decline. The growth of
‘national’ political groups was preceded by important and necessary political

manifestations, arising from intellectual as well as social discontent.

¥Rajab Sumba, Personal interview. Mombasa, 3™ September 1998.

1% Kwame Nkrumah, Towards Colonial Freedom: Africa in the Struggle Against World Imperialism
{London: Heinemann, 1962): 32.
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The fact supporting this analysis is that British colonial power always needed to create
political structures to enable them to broaden the base of their rule. It was also the case
that the emergence of political elites following this process of politicization as did British
demands for more opportunities to manage social political affairs in the colony. Thus,
challenges to colonial rule whenever they appeared were a complex phenomenon. The
idea that it was simply a modern invention must be qualified. People are not blank sheets
on which elites inscribed their ideologies; rather their activities always involve a dialogue
between past and present. Primarily resistance to colonial conquest and domination,
while not always nationalist, at least provides nationalism with the beginnings of a
tradition to which it can appeal.'® Similar to the general African groups that opposed
colonial rule, Muslims in Kenya found themselves having to deal with the British who
were colonial rulers; appointers of local advisors; makers of elected councils; makers of a
legislature with limited powers; the augmenters of those powers; the grantors of a greater
degree of responsible government and then independence.'®® This multifaceted reality
shaped the way local participators engaged with the colonial power. In turn certain
indispensable local interests acted to balance more securely their space in the colonial

power.

The conflicts over political authority and leadership that occurred during the moments of

colonial power amongst Muslims in Kenya were laid bare as the empire sought to find

> Thomas Hodgkin, Nationalism in Colonial Africa (London: Muller, 1959): 179.

13 W.p. Kirkham, Unscrambling an Empire (London: Chatto & Windus, 1960): 32-3.
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some broader basis of political authority through identifying local elites with whom
colonial officers could or must work with. In the process the chosen elites were accorded
a significant role in the governing of affairs of the state. Amongst Muslims colonial favor

fell on Liwali <Ali b. Salim who was accordingly appointed to serve in the Legislative

Council. However, it was normal that such elites would not be ‘nationally inclined’ but
locally minded; moreover, in their localities, minority groups which were not regarded as
significant by the colonial power were ignored. Among these were the Mijikenda,
Thelatha Taifa and Tisa Taifa who opposed the nomination of Liwali Ali bin Salim to the
Legislative Council. In order to express the opposition, they formed the Coast Arab
Association (CAA), in July 1921. Rashid bin Soud, a member of the Thelatha Taifa, was

appointed its first president."’

The CAA, were aware that they would engage in direct confrontation with colonial
authorities and even more so with Liwali ¢Ali b. Salim, so they went to solicit the support
of the Sultan. This action was meant to prove to the Liwali and the colonial government
alike that the Thelatha Taifa and Tisa Taifa communities were independent of the
leadership of other communities. They also wished to acknowledge the relevance of the
Sultan of Zanzibar in contradistinction to British colonial authority. In his response
Sayyid Khalifa b. Harub, the Sultan of Zanzibar, did not hesitate to acknowledge the
CAA as representatives of the interests of the wamiji of Mombasa. He wrote back to them

with words of support and encouragement to the effect that:

"7 See Mombasa Times of 12™ July 1921 where a letter to the Acting Colonial Secretary was published
notifying both the public and the government of the formation of the Coast Arab Association.
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I have received your kind letter and also a copy of the constitution of your Association with the
aims of which I am fully in accord and which I am very much pleased with. I pray to God for the
betterment of all of you. At all times when it is possible I shall not fail to keep a watch on you
every side.'*®

Once Sultan’s support was assured the CAA intensified a campaign to sensitize and
recruit members from the community. The government’s initial reaction was worry and
concern. Colonial officers in Lamu and Mombasa wanted to gather information and share
it among themselves “in respect to the new Arab Association”.'* This reaction led to
attempts to undermine the credibility and relevance of the CAA. Colonial officers were
largely dismissive, claiming that the CAA could not be viewed as representing the
majority. G. H. Osborne was not so sure, as the CAA seemed to have registered the
support of about sixty residents of Mombasa,'** while the support given to the CAA by
the Sultan was alleged to be out of ignorance.'*' With a sense of diffidence G.H. Osborne
suggested that the Sultan should be asked to repudiate the sentiments of his letter until he

was sure that his officers, especially the Liwali, were in accord with the Association. '*?

Denying the representative capacity of the CAA and asking the Sultan to repudiate his
support indicated the state’s desperate attempts to defeat the objectives of the CAA. First

to be coerced against supporting the CAA was Sultan Sayyid Khalifa b. Harub. He did

¥ Sultan Sayyid Khalifa b. Harub to Shaykh Haidar bin Mohammed, Secretary, Coast Arab Association on
11™ July 1921 in KNA/PC/Coast/1/1/377.

% District Commissioner Lamu to senior Commissioner Mombasa on 24" August 1921. The reliable
source mentioned here was the Superintendent of Police in Lamu District.

9 G. S Osborne, Resident Commissioner Mombasa to Acting Colonial Secretary on 13" July 1921 in

KNA/DC/MSA/1/8/5.
! G.H Osborne to Colonial Secretary ref. No. 632/455 of 20™ July 1921 in KNA/DC/MSA/1/8/5.

142 1bid.

110



not explicitly withdraw support for the CAA but at least was willing to comply with a
suggestion that his future communication with the CAA would have to be sent through
Liwali <Ali b. Salim."*® The CAA categorically declined to channel their communication
through the Liwali."* Rashid b. Soud wrote to the Resident Commissioner, furiously

protesting the suggestion. He argued that Ali b. Salim had nothing to do with the CAA,

as he was neither a member nor an officer of the Association.

The Liwali does not hold any office in the Association nor has he anything to do with it
whatsoever in a representative capacity. If you insist that our communication should be forwarded
through Ali bin Salim, we should have no option but to protest about it as of course we cannot
possible recognize the Liwali as our representative in any sense whatsoever. '*’

It did not matter to the CAA that the government had strongly supported <Al b. Salim as

a leader. Whereas the government argued that he was competent and had proven his
knowledge and useful wisdom, the CAA regarded these qualities as being useful to the
government but not to the Thelatha Taifa, Tisa Taifa and Mijikenda Muslim residents of

Mombasa.'#®

Though the CAA was adamant in its resolve not to recognize ‘Ali b. Salim as leader in

any capacity, the government attempted to weaken the CAA’s support. Convinced that

the association was the brainchild of principally younger Muslims, its membership was to

"* JA. Sinclair, Acting High Commissioner to Governor of Kenya on 23 August 1921 in
KNA/PC/Coast/1/1/377.

' W K. Notley, Acting Governor of Kenya to British Resident Zanzibar, ref. no. 5.22632/13 of 3 August
1921 in KNA/PC/Coast/1/1/377.

145 Rashid bin Soud to Resident Commissioner Mombasa on 20% December 1921,
% See the governments positive remarks about Liwali Ali bin Salim’s qualities of leadership in G.A.S

Northcote, for Colonial Secretary to Resident Commissioner for onward transmission to Coast Arab
Association ref. No. S. 22632/26 of 2™ March 1922.
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be scuttled with the founding of the Protectorate Debating Society (PDS) around August
1921. Guided by senior government officers the PDS was meant to dissuade potential
members from joining and supporting the CAA. In 1923, the District Commissioner in
Mombasa had reported in the annual political records that the PDS was supposed to be an
alternative avenue for younger people to engage in frank and open discussions on

subjects affecting the society.'*’

These attempts to dissuade potential members from joining the CAA also targeted
individuals from prominent and influential families which sometimes led to violence. For
example Muhammad al-Maawy was a staunch opponent of the CAA and his opposition
infuriated Abd Allah Boky, the CAA’s spokesman in Lamu, leading the two to became
embroiled in an intense conflict.'*® The opposing activities bore some results as people
such as Abd Allah b. ‘Umar, <Ali b. Juma, Ahmad b. Yustif Madi and Fadhil b. ‘Umar
from Lamu withdrew their support for the CAA. But the CAA also made sure that it
reached the communities and asserted its position and influence. In late January 1922, a
mass meeting, doubling as a recruitment drive, was held at Majengo in Mombasa. The
CAA claimed that the magnitude of Muslims who attended this meeting was proof of its
popularity, and in fact authorized the CAA to make further demands. These included
additional seats for Muslims in the Legislative Council but also for some to be appointed

to the Executive Council. Taking credit for and reporting this development, Rashid b.

Y7 Mombasa District Annual Report 1923 in KNA/DC/MSA/1/3/182.
8 The District Commissioner, Lamu, gave Mohammed al Maawy when he went to inquire about the needs

for an Arab representative in legislative Council. See District Commissioner Lamu to Senior Coast
Commissioner of 24™ August 1921 in KNA/PC/Coast/1/1/377.

112



Soud telegraphed the Colonial Secretary in London with the information that a mass
meeting held between Arabs and natives under the auspices of the CAA had unanimously
resolved to allow the CAA to demand additional seats in the Legislative Council and the

Executive Council on behalf of the communities of Mombasa. '*

The resolution passed at the CAA’s meeting of January 1921, was meant to indicate that
the opposition to Liwali “Alib. Salim was widespread in the community. However,
¢Ali b. Salim enjoyed the support of the state and was not worried. He was confident that
the government would not recognize the CAA as official spokesmen of any community
in Mombasa for as long as they were opposed to his leadership. 150 He further infuriated
the CAA by exploiting the racial tensions that existed in the communities of Mombasa by
his insistence that most members of the CAA were of mixed Arab-Bantu origins that
could not pass for waarabu halisi (pure Arabs). Based on this, they had no legal grounds
to demand inclusion in the Legislative Council. ‘Ali b. Salim emphasized the ethnic
divisions to his advantage as the notions of ‘pure Arab’ (waarabu halisi) and non-Arabs
or African Arabs (wasiokuwa waarabu, or waarabu waafrika) eventually weakened the
effectiveness of the CAA. While an impression can be created that the membership off
CAA was entirely opposed to Ali b. Salim, in reality some groups within the organization
thought they could exploit their Arab background and gain some privileges. The waarabu
halisi (pure Arabs) who had joined CAA accepted Ali b. Salim’s overtures, and as a

result weakened the organization.

' Telegraph from Rashid bin Soud, President, CAA to Colonial Secretary on 20™
January, 1922 see KNA/DC/MSA/1/3/182.

1501 iwali Ali bin Salim to Coast Arab Association on 14" December 1922 in KNA/PC/Coast/1/1/377.
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For a short while in 1924, the District Commissioner reported that he was elated that the
CAA, was closing down.””' Government officials were happy on the report of the
possible demise of the CAA but this feeling was not shared amongst its supporters.
Individuals such as Rashid b. Soud and Ali Haidar Matano, representing respectively the
Thelatha Taifa and Tisa Taifa, accused the government of having interfered with the
running of their organization, weakened it and finally leading to its collapse. They were
bitter when the government favored the Indians and those it deemed pure Arabs. These

sentiments were further enhanced with direct accusations of <Ali b. Salim working in

collusion with the government to disenfranchise other communities of Mombasa.'*

When the CAA disbanded in 1924, it was a major setback for the political aspirations of
the Muslim community among the Thelatha Taifa, Tisa Taifa and Mijikenda of
Mombasa. But they continued to explore other ways, including forming other
organizations. The moods and feelings of the people in Mombasa seemed to have
supported the demands for an elected representative. Thus it was only a matter of time
before these demands were re-enacted with vigor through new associations. Deploying a
political slogan to express their continued resolve to make demands for an elected
representative, the people of Mombasa committed themselves ‘a luta continua’, or

mapambano bado yaendelea (the struggle continues).'>

! Mombasa District Annual Report 1924.
152 Ahmed Matano, Personal interview. Mombasa, 10 August 1998,
155 Abdulrahman Cheka, Personal interview. Mombasa, 8" August, 1998. Aluta continua as a political

slogan was later deployed again by Abdalla Salim Mwaruwa, a Digo politician who not only supported the
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4.7 The Afro Asian Association (AAA) and the Arab Association (AA)

The next phase of the vow that African Muslim made to themselves probably begins

somewhere between 1924 to 1927, when <Alib. Salim was both Liwali and Arab

representative in the Legislative Council while the Thelatha Taifa, Tisa Taifa and
Mijikenda continued pressing for an elected member to the Legislative Council. Had the
CAA survived the next three years, the organization would have been directly credited
with having achieved its objectives, because in 1927 the government added another seat
for Mombasa and the Coast and allowed the communities to elect the representatives. It
would have been expected that the communities were elated by this decision considering
that they had been demanding representation for more than two decades. This was
however not the case. To the dismay of the Thelatha Taifa, Tisa Taifa and Mijikenda
communities the government termed the seat “the Arab Franchise”, meaning that only
people identified as Arabs were eligible to vote for and be voted into the Legislative

Council.

In fact once a decision to add another seat had been made preparations for election began
in earnest. Not all Arab males were invited to register as voters, but only pure Arab
males.”*® The Thelatha Taifa, Tisa Taifa and Mijikenda were apprehensive once more as

this requirement excluded them. As they had done previously, they again organized

African Muslim Society but was also elected Member of Parliament for Mombasa North after
independence.

1%* See section 9 (1) (c) of the Legislative Council Ordinance (Cap. 24).
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themselves for another longer period of agitation, characterized by political intrigue and

frustrations. >’

In 1927 members of the Thelatha Taifa, Tisa Taifa and Mijikenda communities formed
the Afro-Asian Association (AAA), with Shaykh Muhammad Abdul Karim as President.
The new association seemed to recognize the dual African and Arab heritage of some
Muslim communities. In contrast, the “pure-Arabs” also founded a similar association the
Arab Association (AA) in the following year with Shaykh Rashi b. Salim as President.
The formation of the AAA and the AA is indicative of the significant role that racial
identity played in the political leadership in the Muslim communities of Mombasa. The
membership of the AAA and the AA comprised Muslims divided along racial and ethnic
lines. When they argued about the political leadership of Mombasa, they were constantly

antagonistic.'>®

A manifestation of racial and ethnic antagonism was the preparation of the voter’s roll as
the ideas expressed by colonial officers such as A. C. Hollis, R. W. Hamilton and C. W.
Hobley with regard to the ambiguity of the Arab identity were put into practice. The
preparation of the voters’ roll and the stipulation that only Arab males be included in the
voters’ register meant that Arab identity had to be unpacked in view of its previously
mentioned cumbersome composition. To overcome this, two even more cumbersome

criteria were adopted. First an individual had to prove actual Arab origin through an

%3 Abdulrahman Cheka, Personal interview. Mombasa, 8 August, 1998.

1% Mombasa District Annual Report 1928.
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unbroken male pedigree. Second, communities had to prove that the Sultan of Zanzibar
had previously accorded them Arab status or basically recognized them to be Arabs."”’
This might have given some leeway for the Thelatha Taifa and Tisa Taifa to produce

their famed agreements with the Sultan that recognized them as part of the independent

hierarchy of leadership in Mombasa.

But the measure was certainly not favorable to the Acting Attorney General, T.D.H.
Bruce who thought that the attempt was flirtation with the law that clearly declared that

only male Arabs were eligible voters.'*®

He thought that the distinction between pure
Arabs and impure Arabs should be left to the ingenuity of registration officers who were
given the discretion “to examine each application and determine, whether adequate proof
of qualification as ‘male Arab’ has been submitted”.'™ This blank authority was

criticized for creating a possible manipulation of the exercise. Members of the Thelatha

Taifa and Tisa Taifa accused Liwali €Alib. Salim of influencing their further

disenfranchisement. Most of the Thelatha Taifa and Tisa Taifa could only claim an
assumed, probably fabricated, descent from early centuries of Arab immigrants. An
“unbroken pedigree of descent through known male Arab”, was almost impossible to

establish. %

"7 W.M. Logan to Acting Attorney General on 2™ May 1928 in Secretarial files no. LEG. CO.3/L/1 in
KNA/AG/24/38.

%% These were the sentiment of T.D.H. Bruce, the Acting attorney General when responding to the
suggestions made by W.M. Logan. See Secretarial minute no. LEG. 8/L/1 of 10® May 1928 in KNA/24/38.
This enabled Logan to inform the Resident Commissioner Mombasa of the same, see Logan to Resident
Commissioner Mombasa in ref. no. S. LEG. Co 3/L/1/14 of 25® May 1928 in KNA/AG/24/38.

159 Ibid.
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The requirement for communities and individuals to authenticate their claims to Arab
identity through an unbroken male pedigree excluded the Thelatha Taifa and Tisa Taifa
communities, creating a considerable apprehension and agitation. It was time for the
AAA to seize the opportunity and petition the government. The AAA argued that the
government should reconsider the requirements, suggesting that an Arab was a person
whose father was an Arab. In proposing this criteria the AAA was relying on the
extensive evidence of the intermarriages between Arab males and Bantu women in
Mombasa that produced half-Arab half-African people as a basis for their claims to be
Arabs. Bearing in mind that Arabs from Arabia had intermarried with local communities
of the coast for centuries, the AAA further argued that it was unacceptable for the
government to recognize recent immigrants from Arabia for exclusive participation in the
franchise. But more important was that the AAA impressed upon government to take into
consideration similarities of culture and religion, or even literacy as another criterion.

Explicitly the AAA came out strongly to argue that:

The Mohammedan community of the Coast was in fact one in blood, religion, custom and law...
and respectfully request that this unity should be recognized by law and that every Arab and
African Mohammedan who is able to pass the prescribed literacy test should be admitted to the
voters-roll.’®!

Initially, the question of who should be identified as Arab and who could not attain that
identity pitted the Thelatha Taifa and Tisa Taifa communities under the AAA on one side

against Liwali <Ali b. Salim and other officials of the colonial state on the other. The

1%Shekue Ali, Personal interview. Majengo, Mombasa 11% September 1998.
1! Afro Asian Association petition to the Governor of Kenya through the Resident Commissioner

Mombasa on 3™ December 1928,as a result of a community meeting held the AAA on 2" December 1928,
in KNA/AG/24/38.
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pure-Arabs concurred with the legalistic requirements because it favored their interests.
But as long as the legal interpretations disadvantaged other communities, especially those
who were deemed ‘not so pure Arabs’, the pure Arabs could care less. This was the
position taken by Liwali <Ali b. Salim. The Thelatha Taifa, Tisa Taifa and Mijikenda
accused ‘Ali b. Salim of being a representative of waarabu halisi (pure-Arabs) but not
waislamu wote (entire Muslim communities). The government did not help either when it
categorically rejected suggestions by the AAA to substitute a religion for birth

qualification for participation in the Arab franchise.

Despite apprehensions in the community, there was hope that an amicable solution would
be achieved on the method of communal representation in the Legislative Council. The
government promised to hold an inquiry into the franchise with the aim of reviewing the
composition of its participants. '®* Thus, from 1930-34, the government attempted to
work out an appropriate definition of the term “native”. This was necessitated not only by
constant petitions and acrimony in the communities but also by the government’s wishes
to minimize inter-communal antagonism whenever voting for the Arab representative

was due in Mombasa.

'2 J E.S Merrick, Acting Chief Secretary to Governor on 15™ February 1929 in KNA/24/38, the Attorney
General W.C Hamilton also advised that the law did not contain a definition of the term Arab. Therefore
the decision to include individual in the voters roll should be left to the judgment of the registering officer.
See W. C. Hamilton to Chief Secretary Ref. No. L. 24/21/6 of 21* March 1929 in KNA/AG/24/38.
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4.8 Defining the Native
Throughout the early 1920’s when the CAA began the process of challenging the
modalities upon which Ali b. Salim had been appointed to represent Mombasa and the
Coast in the Legislative Council, and in the 1930’s when the AAA did the same,
members of these organizations (most of whom were of the Thelatha Taifa and Tisa
Taifa) had considered themselves to be Arabs, although they were not pure-Arabs. The
obstacle that these communities faced in their aspirations to be included in the Arab
franchise was that the pure-Arabs did not favor their inclusion in the voters’ register and
in fact went further to influence the government to have them declared non-Arabs.
Nevertheless, despite these differences the two communities actually faced a common
problem, because legislative statutes had categorized them both as natives irrespective of
whether one was a pure-Arab or an African Arab. In the hierarchy of privileges they were
classified as natives and thus could only demand and be accorded the rights and

privileges available to this category.

When the Arab representatives assumed their seats in the Legislative Council, one of the
issues they brought up for debate was their demand to be defined as non-natives. They
had two obvious reasons. First, they found the term ‘native’ to be offensive, as it carried
with it connotations of being backward, uncouth and primitive.163 Second, Arabs wanted

to express the view that they were masters of the African people and they did not wish to

'**Ustadh Harith Swaleh, Personal interview. Mombasa, September 18 1998.
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be put in the same racial category with people of African descent. This second motive
made sure that communities like the Thelatha Taifa and Tisa Taifa did not stand a chance
to challenge Arab people who were appointed to positions of leadership. This meant that
once Arabs managed to convince the government that they did not deserve to be
categorized as native, they would demand separate considerations and favors. These
opinions were strongly defended by Sir Mbarak Ali Hinawy an Arab gentleman who
recommended that the government should give a precise legal definition of an Arab. He
suggested to the government to enact a short ordinance so that, any other law or
ordinance notwithstanding, the term native shall never be so interpreted as to include an
Arab. Alternatively, the government should “agree in principle that in any sectional
Legislation Arabs should never be grouped with natives”. Despite his suggestions
Mbarak Ali Hinawy also argued he had faith in the courts’ ability to ascertain who was an
Arab in any particular case although he favored the position of the pure-Arabs.'®* On the
other hand, the Thelatha Taifa and Tisa Taifa were not worried about being declared
“native” because natives were merely of a lower social status. In fact, were the
interpretation of the term native was to carry with it the notions of being mwenyeji
(indigenous), the Thelatha Taifa, Tisa Taifa and Mijikenda communities would have been
comfortable. It was the government’s emphasis on the opprobrious connotations of being
native that they opposed. More so, they rejected the rule that natives could not participate

in direct representation of their interests in the Legislative Council.

'® These sentiments were expressed by the Provincial Commissioner, Coast to the Colonial Secretary in
KNA/ AG/1/312.
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In 1930, the government responded positively to Mbarak Ali Hinawy’s suggestions. A
couple of Bills were brought up for debate in the Legislative Council. The most
significant of these was the Ordinance to Amend and Define in more precise terms the
Definition of the Expression ‘native’ 1930 and attempts to review the Interpretation and
General Clause Ordinance 1908." But the state bureaucracy was slow and, before a
conclusive decision had been reached it was election time again. Could the government
accept postponing the elections until a decision on who was native or what entailed
Arabness had been reached? If this was meant to appease the demands by the Thelatha
Taifa and Tisa Taifa for inclusion in the voters’ roll, the Arabs and the government
seemed to be the least concerned. Furthermore, elections had previously been held
despite petitions by the AAA. Although going ahead with the elections meant continuing
to exclude a section of the community in Mombasa, the government still went ahead to
call for the registration of voters. Obviously the AAA were infuriated and warned that if
the elections were held without their participation, then the representative elected would
not be recognized by the Thelatha Taifa, Tisa Taifa and Mijikenda communities in

Mombasa. '

This stern resolve by the AAA met mixed reactions from the government. Some officials
were sympathetic while others were outrightly dismissive, and even hostile. For example,
N.R. Montgomery favored the inclusion of the Thelatha Taifa and Tisa Taifa in order to

appease the AAA, arguing that these communities had considerable admixture of Arab

185 This Ordinance contained all the statutes that defined the privileges accorded to natives but more
important it contained the initial definition that categorized Arabs as natives.
2

1% Resolution of the Afro Asian Association adopted in their meeting of 28® February 1931 and end to the
Colonial Secretary on 3™ March 1931 in KNA/AG/24/38.
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blood due to the obvious historical reason of intermarriages. Further, Montgomery argued
that the Thelatha Taifa and Tisa Taifa communities had strong Islamic influences and
wondered why questioning the Arabness of these communities was necessary when they
desired to register as voters. Montgomery was a sympathetic officer who wished to have
the Thelatha Taifa and Tisa Taifa accorded Arab identity to avoid the intermittent

disputes in Mombasa over the representative to the Legislative Council."®’

N. R. Montgomery was in favor of expanding the franchise to incorporate the wishes of
the AAA in order to avoid extending the prevailing antagonism between Arabs and other
members of the Muslim communities. He understood that if changes were not effected
the disputes would re-emerge annually and contribute to a hardened position. He
suggested that the Legislative Council Ordinance and the additional Royal Instruction of
March 1927 be amended to include two nominated members (one official and another
unofficial). These would represent the interests of the Arabs and other communities.'®® If
the government added another seat and appointed someone from the membership of the
AAA it would minimize the insoluble differences between the communities. However,
other officers were not in favor of Montgomery’s ideas. C.G. Howell and Beresford
Stookes argued that adding another representative from the membership of the AAA was
inviting problems because such an official was not expected to side with the government

but would rather have allegiance to his communities.

7 N. R. Montgomery, Provincial Commissioner, Coast to Colonial Secretary, ref. No ADM/5/1/11/11/6 of
31% March 1931 in KNA/AG/24/38.

18 Thid.
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Irrespective of the differing opinions it was crucial for the problem at hand to be
resolved. Were Arabs native or not? Were the Thelatha Taifa and Tisa Taifa Arabs? In
the debate about representatives in the Legislative Council the identity of a “native™ was
the hardest riddle (kitendawili kigumu) that the communities and the government had to
solve.'® Generally, for the AAA the problem was not whether they were wenyeji or not;
rather, the problem was how to continue with a policy that denied indigenous

communities participation in the Legislative Council.

By the mid 1931, it was evident that the Attorney General was faced with a real difficulty
in his attempts to meet the demands of the two antagonistic Muslim communities.
Amending the Interpretation and General Clause Ordinance to declare all of them non-
natives would not have met the demands of the communities. Despite such misgivings
and notwithstanding the proviso of any other Ordinance to the contrary, the Attorney
General proposed for debate in the Legislative Council a draft Bill to declare certain
races, viz. the Arabs, Swahili, Somali and Baluchi born in Africa, as non-native. '’° In
fact, such attempts were later pre-empted by Sharif Abd Allah Salim, the elected Arab
member of Legislative Council. He asked in a Westminster parliamentary tradition
whether the government was aware that the Arabs were not natives of Africa but Semitic
communities and that their presence in the East Coast of Africa was merely in search of

empire and trade. When he posed his question, Sharif Abd Allah wondered why Arabs

¥Marzuk Omar Dzimba, Personal interview. Nyali, Mombasa, 20% September 1998.
1" These are the wording of the Bill titled “The Status of Arabs and others Ordinance 19307, the

communities mentioned were all Muslim communities and the spirit of the Bill was to declare them non-
natives so that they can seek representation and practice leadership in the Legislative Council.

124



were classified as natives. !”' His intentions indicated to the government that he would
support declassification of Arabs as native. It is equally relevant to consider that

Sharif Abd Allah was a beneficiary of a policy that denied communities opposed to his
leadership the chance to participate in the Arab franchise. Sharif Abd Allah’s

contributions caused considerable anxiety in Mombasa. The government was also
concerned about its inability to define the native appropriately although consultations

were being held with the Provincial Administration at the Coast.'”

Did Sharif Abd Allah’s contributions assist in resolving the predicament to define a

native? Not really. His contributions did not favor the positions of the Mijikenda,
Thelatha Taifa and Tisa Taifa. Instead he wanted to ensure the protection of the
privileges of the so called pure-Arabs to which he was a direct beneficiary. Sharif

Abd Allah’s lengthy correspondence with the Attorney General registered his strong

objection, to the inclusion of other Muslim communities in the category of non-natives.
But due to the tensions generated by the debate amongst the Muslims he did not wish for
the government to inform leaders of the Thelatha Taifa or Tisa Taifa about his objection
fearing the repercussions of the Thelatha Taifa, Tisa Taifa and Mijikenda once they came

to learn of his sentiments. !>

! Daily Standard of 5% june 1931.
12 Native Commissioner to Attorney General, ref. NLEG. 74/16 of 22" March 1932 in KNA/AG/1/313.

' Sharif Abdullah Salim to Attorney General on 27" September 1931 in KNA/AG/1/313.
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Meanwhile the AAA also lobbied the government. In April 1932 a delegation of ten
AAA members under Soud Ali Bashir met the governor and raised their concern over
continuous exclusion of the ‘African Arabs’ from the Arab Franchise.'” Soud Ali
Bashir’s argument made reference to the period when the Sultan had granted them equal
status with the so-called waarabu halisi. The government continued to rely on the
difficulty in drawing a dividing line to distinguish some members of the Thelatha Taifa,
Tisa Taifa and perhaps some Mijikenda from their kin who were claiming Arab status.
But more central was the government’s open intention to absolve itself from the
responsibility by asking the Thelatha Taifa and Tisa Taifa to negotiate with the pure-

Arabs and come to an agreement.

Apparently an early agreement between those Arabs who were already participating in
the franchise on the one hand and members of the Thelatha Taifa and Tisa Taifa on the
other, about who was eligible for the Arab Franchise was unlikely. Defining whether the
Swahili were natives or not proved to be a difficult task. If the proposed Bill had been
passed in Legislative Council, it would have allowed the Swahili communities non-native
status and made them eligible to vote for a leader in the Legislative Council. It is easy to
conclude that there was an opinion within government that the Muslim communities were
only concerned about the status of being declassified as natives and that they would be
content once they had been declassified. This was the gamble that the Provincial

Commissioner for the Coast was asking other officers to consider, which was opposed by

'™ A. I Salim. “Native or non-native” The Problem of Identity and Social Stratification of the Arab-
Swahili of Kenya”, in B. A. Ogot (ed.,) History and Social Change in East Afvica, Hadith 6 (Nairobi: East
African Literature Bureau, 1976): 65-85.
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the legalistic thoughts of A. D. MacGregor. The government however had to hasten the
decision to table the Bill in the Legislative Council for debate. It was easy for the
government to simply delete all references to the Swahili for as long as satisfactory,
clear-cut and comprehensive definition was not found for the community.'” This was the
action taken by the government to the detriment of members of the Twelve Tribes who

had come close to being included in the ‘Arab franchise’.

Ultimately the Bill was brought before the annual Governors’ Conference of 1933 for
executive discussions. Intended to categorize some Muslim communities outside the
native identity, the Governors’ conference foresaw potential trouble in exercising
colonial authority. If the Bill was allowed to go through, it would have excluded the
Thelatha Taifa and Tisa Taifa communities from the authority of any native ordinances.
In a way this was an attempt not to confer status, rather to distance the communities
mentioned from colonial power. In the light of these considerations the Governors’
Conference recommended that the government of Kenya should shelve the discussion on

the Bill awaiting recommendations of its deliberations by the law officers’ conference.'’®

4.9 Conclusions

To re-emphasize appropriation of race by colonial authorities, this chapter’s concluding

remarks confirm Mahmood Mamdani’s notions that British colonial policy racialized

' A. D. MacGregor to Chief Secretary Ref. No. L.329/29 of 23* September 1932 in KNA/AG/1/313.

176 C. Walker, Secretary, Governors® Conference to A. D. MacGregor, Attorney General, Ref. No.
C/LEG.C/B.1 of 10™ March 1933 in KNA/AG/1/313.
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structures and order. Reformulated, direct and indirect rule are better understood as
variants of despotism: the former centralized, the latter decentralized. As they learned
from the experience - of both the ongoing resistance of the colonized and of earlier and
parallel colonial encounters - colonial power generalized decentralized despotism as their
principle answer to the native question.'” The dovetailing of both direct and indirect rule
and the demarcation between urban and rural sites meant that the colonial state was
effectively a bifurcated state in which two systems of rule co-existed under a single
hegemonic authority. On the one hand, it functioned through the rule of law and rights
when it came to Europeans and Arabs who were classified as citizens on the other hand,
it was a state that ruled over subjects who were not entitled to any of the rights associated
with real citizens. It was only at the time of decolonization that the boundaries of civil
society were extended to make room for an indigenous civil society, but when it first
emerged via organizations such as the CAA, the AAA and the AMS, it was not suprising

that it took a ‘tribalized form’.

Thus, contests about political leadership in Muslim communities were based on the
question of identity categorized in a triune of Europeans, Asians and Natives. This last
category comprised the underprivileged communities, amongst them the various groups
of Muslim Arabs, Bantu communities and communities of mixed descent of Arabs and
Bantu. For communities to join the privileged groups of Asians and Europeans, they had
to claim to be non-natives. Thus both the Arabs and the mixed descent communities

claimed to deserve inclusion in the hierarchy of power and authority in the colonial state.

1 M. Mamdani, Citizen and Subject, 18.
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However, the real natives, the Mijikenda, too deserved to participate. The real problem
was that including all these communities did not fit into the colonial organization of
power. What it meant in practical terms was that certain communities were in fact
necessary to exercise colonial power. In this situation it happened to be the Arabs who
wete the fortunate ones. The identity of Arabs was problematic, however and the diverse
identities of the Muslim peoples unavoidably led to the emergence of racial and ethnic
group alliances. Muslims identified themselves as pure-Arabs or African Arabs, and
negotiated for leadership based on this identity. Attempts to consolidate a ‘Muslim’
leadership in the face of colonial power culminated in racially based groups such as the

CAA, the AAA, the AA and the AMS.

The use of the ‘Arab’ identity to include those who were in positions of leadership in the
Muslim communities was a cunning ploy to deny the majority of the Muslim people the
right to exercise leadership. Colonial authorities efficiently used this practice in order to
continue exerting indirect domination. Instead of acting in accordance with the colonial
preference, Muslim groups under the AAA offered alternative definitions of the identity
of an Arab, which included most of the Muslim communities. For the AAA an Arab was
not necessarily one whose parents were both Arabs nor was it one who had recently
immigrated to the East African Coast from Arabia. Rather, an Arab by definition is a
person whose father was an Arab. In view of this definition, the AAA asked the
government to consider that the intermarriages between Arabs and Bantu communities
along the Coast had in fact produced communities that had legitimate claims to Arabness.

The idea that one had to produce an unbroken pedigree of descent from Arab males in
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order to participate in the voting exercise was unacceptable to the AAA. This principle
was another construction by the colonial government to exclude other Muslim
communities from participating in the election of leaders in favor of a section of the Arab

people.

The AAA brought together Muslim communities because of their realization that by
allowing the communities to participate in the ‘Arab Franchise’; it was providing a
representative for the Muslim community of the coast. This was a community that the
AAA recognized as having a common system of laws, customs and cultures. However,
the government which was oblivious of this granted the right to vote based on racial
grounds, discriminating between pure Arabs and African Arabs or coast Swahili. The
Muslim community regarded this action as arbitrary and instead proposed literacy as the
qualification and basis for Muslim leadership. This would in fact enable every Arab and
African Muslim who was able to pass the prescribed literacy test, to be admitted to the

voters’ roll,!%¢

This chapter has shown how; within a religious community social groups based on racial
identity compete with religious identity. The Muslim community did not use its religious
identity because doing so would have curtailed privileges that some communities were
enjoying exclusively. Thus those communities who were to participate in leadership
positions did not approve of the use of religion as a unifying identity. It is in this sense

that the leadership institutions of the Liwali and the Kadhi, which were apparently

180 Afro Asian petition to the Governor of Kenya on 3™ December 1928 in KNA/AG/3/6.
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religious and political posts for Muslims and accessible to any Muslim person, turned out
to be exclusive leadership institutions for specific racial communities and not for the
Muslim people as a whole. Those who held these positions chose to rely on narrow racial
sentiments to maintain their positions fearing that they might lose them. Thus, Liwali
¢Ali b. Salim who was considered to be Muslim representative and holding a Muslim
community leadership position did not find it against the principles of religious solidarity

when he

exploded the bombshell on the Thelatha Taifa and Tisa Taifa when he announced in the assembly
of Arabs dressed in their rich robes and turban ... that only Arabs were eligible to participate in
the ‘Arab Franchise.” Members of the Thelatha Taifa and Tisa Taifa were not recognized as Arabs
and so would not be allowed to vote.'®’

In actual sense non-pure Arab Muslims were not only disenfranchised by being denied
the rights of participating in the elective politics, they would also not be appointed to
posts of religious significance which were also reserved for Arabs, one of which was the

post of Shaykh al-Islam and Chief Kadhi, which forms the discussion in the next chapter.

181 See Ahmed Idha Salim, “Native or Non-Native?”
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Chapter Five

5.1 Conflicts and Tensions:

The Appointments of Shaykh al-Islam and Chief Kadhi ca.1898-1963

In Maker of Modern Arabia, Ameen Rehani wondered whether Saudi Arabian religious
elites were the powers that held rulers and their people together and thereby acted as a
‘medium of control’, despite claims that the ‘ulama seldom meddled in politics.'®? In
response to Rehani but within the context of the ‘ulama@ in Kenya, this chapter discusses
the establishment of a burcaucratized post of Shaykh al-Islam and its variant of Chief
Kadhi by way of reviewing social debates in the chronology of appointments. I intend to
discuss the development and evolution of the authority of the “ulam@ from their pre-
colonial positions as local interlocutors of religious authority to urbanized, bureaucratized
officials. Likewise, 1 will trace the social origins of discourses of differences and

contradictions based on the appointments of individuals to occupy the post of

Shaykh al-Islam and Chief Kadhi.

At the onset of colonial rule in Africa, Islam seemed to represent the most comprehensive
ideological challenge to colonial hegemony as it provided a transcendental justification
for resistance and a religious imperative for action. This led early colonial officials to

consider Islam as a mortal danger to their rule, and hence gave rise to their decision to

182 Ameen Rehani, Maker of Modern Arabia (Boston: Houghton-Mifflin, 1928): 200.

133



manage Muslims with care. Such colonial schemes to manage Muslims ranged from
demonological classification to attempts at co-option and incorporation. Defined broadly
within the framework of ‘indirect rule’ started by Lord Lugard with regard to the co-
option of the defeated leaders of Hausa-Fulani in Northern Nigeria, the British policy of
indirect rule was also applied in Kenya. [ want to clarify the fluidity of the phenomena of
colonial power by paraphrasing Homi Bhabha to the effect that colonialism took its
power in the name of history and repeatedly exercised its authority through the drama
deployed by a galaxy of practitioners and interlocutors of law, culture and custom,

appearing in cultural and historically specific milieus.'®

The historical and cultural significance of the production of political leadership and
institutions, and the experience that inherently implicated the power relations between the
indigenous and the colonizer was a racial confrontation of developing political
institutions of leadership in the Islamic community. Its interface, in terms of colonial
power relations with regard to the religious elite, will be shown to have been
substantiated, secured and established by coalescence and consent. Colonial power thus
fell within the paradigms expounded by Antonio Gramsci, Partha Charterjee and Ranajit
Guha who argued that, for hegemony to be complete, dominance must be secured by
overtly peaceful means.'® In other words it was pertinent that the success of the colonist

project required a guarantee of the active participation of groups of elite, or a portion of

¥ Homi Bhabha’s actual words were: “If colonialism takes power in the name of history it repeatedly
exercises its authority through the figures of force.” See “Of Mimicry and Man: The Ambivalence of
Colonial Discourse,” Frederick Cooper and Ann Laura Stoler, eds., Tensions and Empire: Colonial
Cultures in a Bourgeois World. (Berkeley: University of California Press, 1997): 153.

1% See especially Ranajit Guha, “Discipline and Punish,” P. Chattejee and G. Pandey, eds., Subaltern
Studies VII: Writings on South Asian History and Society (New Delhi, 1992): 69.
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8 To contextualize

them, since hegemony critically required ideological domination.’
Rehani’s queries to Kenya, I will argue that, at the heart of British colonial power was the

negotiation of the relationship between Muslim interlocutors of religious knowledge and

authority, the ‘ulama@, who were eventually co-opted into the colonial bureaucracy

through appointments. The process of such appointments shaped Muslims’ ideas on the
appropriation of colonial power leading to a discourse of inequality, rivalries and

racialized competition.

The specifics of this study include identifying and discussing the appointments of the
‘ulam@ to the position of Shaykh al-Islam and Chief Kadhi. I will begin by introducing
what is known about them and then proceed with a historical chronology of their
appointments from the early colonial period onwards. What is known is that there was a
post-colonial constitutional arrangement that created the juridical post of the Chief
Kadhi; this was developed during the colonial period from another arrangement that
guaranteed the non-interference with Muslims’ religious affairs, as the British agreed
that;

The Mohammedan religion will remain the public and established creed in the Sultan’s
dominions and all cases and law suits between natives will continue to be decided
according to the Sheria.'®

18N, Abercrombie, S. Hill and B. Turner, eds., The Dominant Ideology Thesis (London: 1985):12.

1% See agreement between Great Britain and Zanzibar respecting the possessions of the Sultan of Zanzibar
on the Mainland and adjacent Islands, exclusive of Zanzibar and Pemba.” The agreement was signed
between the Sultan of Zanzibar and Sir Arthur Hardinge, Her Britannic Majesty’s Agent and Consul
General on December 04, 1895 in KNA/AG/1/198.
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Apart from the assurance that the British would not hinder the religious practices of the
colonized people they also undertook to confirm all present administration in Mombasa,

and all walis, cadis. .. in their present positions.'

The walis identified above was a misspelling of the Swahili word Liwali, being the
position of leadership that represented the Sultan of Zanzibar, which was mentioned and
discussed in Chapter Four. The Cadis are Kadhis (or in its Arabic form the gadi) who
will form the basis of discussion in this chapter and the following ones. Without wishing
to infringe on the personal sensitivities of individuals and families whose relations were
appointed to serve as Chief Kadhi or Shaykh al-Islam, I attempt to come to terms with
the differences of opinion and lack of chronological knowledge on how such prominent
‘ulama@ came to occupy their posts. More specifically with regard to the posts, I ask
questions including, who, when, how and why a certain ‘alim was appointed and not
another. I ask these questions because of the depth and seriousness with which Muslims
held and continue to hold the posts and its holders in high regard. Simple as these
questions might appear, they are in fact challenging for reasons having to do with the
complexity of the events that took place both at the time this study was conceptualized
i.e. in 1994 and at present in relation to the post of Chief Kadhi. The chronology of
appointments from 1898-1963 endeavors to explain the implications of the post of Chief
Kadhi in relation to the problem of religious roles performed by the ‘ulam@. Amongst
these events currently taking shape with regard to the post of Chief Kadhi is the

revelation that the long-serving Chief Kadhi, Shaykh Nasor Muhammad al-Nahdy, who

137 1bid.
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occupied the post from 1982-2002, had actually retired from the judiciary services in
February 1990 and had been on contract appointment for a decade since then. On 1
October 2002, Shaykh Nasor Muhammad al-Nahdy was informed that his contract would
not be renewed, thus paving the way for the appointment of a new Chief Kadhi.®® To
add to the melodrama of appointments was the fact that Shaykh Nasor Nahdy was

replaced by Shaykh Hamad Muhammad Kassim al-Mazrt‘i (b.1950), the son of
Shaykh Muhammad Kassim a former Chief Kadhi until 1963. Being a Mazrui the
appointment of Shaykh Hammad's points to the continuity of Mazrui stronghold of the

post of Chief Kadhiship which began in the early 20th century.

At the time that the post of Chief Kadhi was changing hands from
Shaykh Nahdy to Shaykh Hammad there was another significant development expected
after the Constitution of Kenya Review Commission (CKRC) had recommended the
strengthening of the functions and authority of the Kadhis Court. In its draft
recommendation, the CKRC had wished to create a Kadhis Court of Appeal, and further

sought to elevate the posts of Kadhis, especially that of the Chief Kadhi so that, the

Chief Kadhi shall have the same status, privileges and immunities as a High Court judge, the
Seniorlgadhi as a Chief Magistrate and the District Kadhi as a District Magistrate in a magistrate
court.’

The CKRC also recommended that revisions of decisions, judgments and decrees from

Kadhis Courts should be the duty and prerogative of the Islamic Courts, thus suggesting a

¥ See Daily Nation, October 30, 2002, as Dola Indidis from the Judicial Service Commission responds to
complaint by Muslims to the effect that the retirement of Shaykh Nahdy was irregular.

' See Section 201 (3) of the Drafi Bill, Constitution of the Republic of Kenya 2002. pp. 118-200.
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departure from the previous constitutional practice where appeals from the Kadhi Courts
could be heard and determined by any judge of the Appeals Court, irrespective of their
religious affiliations or knowledge. While these are the anticipated changes in the
functions and authority of the Kadhi’s Courts in Kenya the appointment of Kadhis also
departs from the Constitution of Kenya. This had been enacted by the new Parliament in
1963, which basically acknowledged the existence of Muslim Courts. The changes
anticipated as a result of the CKRC’s recommendations are viewed as historical
progressions that began in early nineteenth century. I will now turn to discuss this history

from the colonial period.

5.2 Pre-colonial Authority of the ‘Ulam&@

The British colonial period was a brief, constitutive moment in the history of Kenya,
ending in 1963. It lasted about sixty years, but the social imagery that Kenyan colonists
used to represent others and construct narratives of domination and subordination can
best be understood as emanating from social processes taking place in the borderland of
experiences between European and indigenous peoples’ knowledge and experience.'”
This borderland is a space of interculturality, of overlapping ‘part’ societies and local

communities influenced by both local traditions and colonial innovations. Local

traditions are those that identify patterns of behavior during the pre-colonial period.

% Just to reiterate the historical scope of this study, this discourse is true of the period since when the
Imperial British East Africa Company (IBEA) was awarded a Royal Charter in 1888, after Germany and
Britain signed accords defining their spheres of influence in East Africa. In 1895 the IBEA relinquished its
interests and Kenya became part of the East African Protectorate. Kenya became a colony in 1905.
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Prior to the establishment of colonial rule Muslims along the Coast recognized the
authority of ‘ulama on the basis of traditional forms of leadership in each community. As
prominent members of the communities, ‘ulama’ were only influential within the
boundaries of their miji, or ethnic groups. Rarely was the authority of ‘ulam@ from the
Arabs, for example, easily recognized by the Thelatha Taifa or Tisa Taifa communities. If
this did happened, it was made possible with the necessary influence of community elders
or the patronage of a local <alim. For example, an ‘alim from another community would
be invited to participate in Muslim matters of another community as a guest of his
contemporaries, but they would rarely wish to be overall masters in other communities.
With the exception of a Sufi Shaykh who had followers cutting across social cleavages,
the authority of the ‘ulam@ to institute Muslim rituals such as marriage and burials was
usually confined to their ethnic communities and miji. During the reign of various sultans
from Zanzibar attempts to establish functional Muslim jurisdiction included appointing
‘ulama’ as Kadhi but their authority was confined to their locality of birth or residence.
This fact has already been pointed out in Chapter Three of this work in the case where the
Thelatha Taifa Swahili entered into agreements with the Sultan which enabled their
leaders to claim exclusive authority over their communities. Based in the local miji, the
Kadhi instituted the shari‘ah as local elders (wazee) who represented their communities
in the Sultan’s court. It was common that their legal competence in Islamic disciplines
was not a central factor when considering their inclusion in the Sultan’s hierarchy of

court orderlies. Instead, the most fundamental consideration was their authority as

traditional leaders.
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The onset of British rule in 1895 initiated fundamental changes in the organization of
Muslim social life. Colonial rule initiated in the defeat of the Sultanate of Zanzibar, and
by the protectorate agreements, established British control over coastal strip from Vanga
in the south to Kipini in the north. This area was previously controlled by the Sultan of
Zanzibar, Amongst other things the agreements served to affirm the Busaidi Sultanate of
Zanzibar’s influence in that region, recognized the authority of Islamic judges (gadi or
Kadhi) and guaranteed the maintenance of Muslim codes of law.” But once British
authority was entrenched, a process of change ensued with far-reaching impact and

responses.

Colonial authorities initiated changes by establishing posts for ‘ulam@, arguing that it
was meant to streamline the operations of Muslim elites by institutionalizing and
incorporating ‘ulam@ in a colonial bureaucracy. Its consequences were contests over
appointments. The ‘ulam@ vied for positions in competition with others, and
communities showed strong inclinations to support individuals from specific towns and
racial communities. What ensued was ethnic and racial competition for positions. During
the pre-colonial era Muslims were comprised of differentiated, non-homogenous
communities. They were not under any obligations to accept or recognize the influence

and authority of ‘ulama’ from beyond racial social barriers. When posts of Kadhi were

! Under British rule Kadhi were expected to serve as legal advisors and to decide all cases affecting the
persenal status of coastal Muslims in regard to marriage, divorce, inheritance and religious disputes. In
1897, an Order-in-Council created the new position of Shaykh al-Islam and later changed to Chief Kadhi,
charged with hearing appeals from Kadhi’s courts and serving as Islamic legal advisors to the High Court.
A. 1 Salim. Swahili-Speaking, 79, 82; Y.P. Ghai and I.P. McAustin. Public Law and Political Change in
Kenya, (Nairobi: Oxford University Press, 1970): 165.
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included in the colonial hierarchy, colonial authorities required its holders to be

recognized across social differences.

The careers of prominent elites appointed to be Shaykh al-Islam and the Chief Kadhi
indicate the relevance of racial identity but also emphasize the relevance of loyalty to
colonial policies, the ability and reliability of the appointee to assist in managing the
affairs of Muslims. Arguably, the posts of Kadhiship were established to meet the
‘Protectorate Agreements’ but colonial officers had a habit of making unilateral decisions
to abolish them. Failure to meet these attempts led to a gradual weakening of the
authority and influence of holders. Throughout the changes and new appointments, the

post of Shaykh al-Islam and its later development to Chief Kadhiship were maintained by

the colonial state to appease Muslim sentiments.

In 1898, Sir Arthur Hardinge, the British Consul General, introduced in an innovation
with far reaching consequences when he thought of ways to streamline and organize the
‘ulama@ and meet the condition of the ‘Protectorate Agreements’. To apply the shari‘ah
the Mohammedan Marriage Divorce and Succession Ordinance 1898 was promulgated.
Two goals were achieved through this. First, it created the authority on which ritual
power and authority espoused by the ‘ulama’ was formally articulated in the British
colonial bureaucracy. Second, it established a hierarchy of positions for Kadhi who were
incorporated into a state bureaucracy as functionaries of the state. However, a chronology

of appointments of ‘ulam@ to occupy the highest position of Kadhiship, the
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Shaykh al-Islam and later the Chief Kadhi, reveals emerging social and communal strife

amongst Islamic communities, as individuals challenged one another for appointment.

5.3 The Shaykh al-Islam:

‘Sharif Abd al-Rahman b. Ahmad al-Saggaf 1844-1922

Arguably Kadhis existed as a distinct category prior to British colonial occupation
because the Sultanate of Zanzibar had established and recognized the authority of such
social leaders. We ought to include such developments as well, but for the purposes of
this study and for historical convenience we shall confine the discussion to the colonial
period."™ The year 1898 is an appropriate beginning to discuss the effects, reactions and

consequences of including the ‘ulama® in the bureaucratic institutions of the colonial
state. It is at this time that, Sharif Abd al-Rahman b. Ahmad al-Saggaf (1844-1922),
popularly known as Mwinyi Abudi, was appointed as the first Shaykh al-Islam. Born in

Siyu in the Lamu Archipelago, Sharif <Abd al-Rahman b. Ahmad al-Saggaf was

193

unexpectedly co-opted into the Muslim elite leadership.””” His appointment was least

expected in Mombasa as he was not known amongst the existing vocal personalities. In

192 pre-colonial discussions of leadership roles especially the Mazrui are best argued in Shaykh Al-Amin
bin Ali al-Mazrui. The History of the Mazru'i dynasty of Mombasa. Translated and annotated by J. Mcl
Ritchie (New York: Oxford University Press, 1995, Abdallah Salih Farsy. The Shafi Ulamaa of East
Africa, ca. 1830-1970: A Hagiographic Account. Translated, edited and annotated by Randall L. Pouwels
{Madison, University of Wisconsin, 1989).

' For a history of Siyu, not necessarily include a discussion of the <ulama® see Brown, W. Howard.

History of Siyu: The Development and Decline of a Swahili Town on the Northern Kenya Coast (PhD
Dissertation, Indiana University, 1985).
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fact his was the first indication that the British discouraged the appointment of vocal local

<ulama@. Even before choosing Sharif ‘Abd al-Rahman, the British thought of appointing
the first Shaykh al-Islam from Egypt. But they did not carry out this plan due to financial

consideration expected by the anticipated appointee that the government could not

meet.'®®  Thus, when Sharif <Abd al-Rahman was appointed in 1898 it was to be a

temporary appointment until a permanent one was found. In 1921, it was reported by the
Senior Commissioner of the Coast, that
The position of Shaykh al-Islam was recognized by Sir Arthur Hardinge who
attempted to obtain a man learned in law from Egypt. The salary asked however
by a man who would have met the case was Fls. 900 a month which could not be
afforded.'”®
Considering that by the virtue of various agreements the government had to ensure the
continuity of forms of leadership already recognized by Muslims, it is not clear why the
first local person appointed was considered temporary. We can speculate that the
government still wanted to appoint someone from Egypt if they could find a leader who
was agreeable to their remuneration package. Were an Egyptian to be appointed
Shaykh al-Islam, perhaps the discourse that emerged subsequently would have been

different from the existing one. Nevertheless, a local person was indeed appointed,

eliciting localized reactions.

1% Egyptian ‘ulam@® especially from Al-Azhar were popular with the British as most appointments to
positions of Grand Qadi were by default Egyptians. For Sudanese case see Shamil Jeppie, Containing
“Colonial sharia” in the Sudan.” Paper presented at the Third Symposium of the Islamic Law in Africa
Project, Centre for Contemporary Islam, University of Cape Town, 11-14 March 2002.

' Senoir Commissioner of Coast to Acting Colonial Secretary, Ref 3726/87 of 22 September 1921, in
KNA/PC/1/21/302.
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The Shaykh al-Islam had to reside in Mombasa which was then the city of colonial
government before it was moved to Nairobi around 1900. Because the office was to be
based in Mombasa, its wamiji (townspeople) expected some of its erudite scholars to be
appointed as the Shaykh al-Islam. The British Administration anticipated that the
communities would disagree and challenge the authority of any local appointee because
of the dominance of pre-colonial practice whereby each community recognized and
respected ‘ulam@ from their respective ethnic groups. This could be one of the reasons
why Sharif <Abd al-Rahmaén’s initial appointment was considered temporary. What is
important here is to note that the appointment localized the debate but did not eliminate
sharp divisions and opposition to Mwinyi Abudi. A resident of Lamu with hitherto
unknown connections in Mombasa, Sharif ‘Abd al-Rahman’s appointment seemed a
pragmatic administrative decision taken by the British government. The intention to
import an Egyptian was a response to avoid feuds between the local communities over
the position. Despite these precautions the appointed of a non-resident of Mombasa

reveals a continuity of similar thoughts.

Equally significant, the British could not have thought of appointing a local alim because
of the oppositional role that notable individuals and groups of Mombasa, especially the
Mazrii‘i and members of the Thelatha Taifa and Tisa Taifa, communities had expressed
over the Sultan’s actions to hand over his reign to the British. Earlier opposition to
colonial rule also influenced the choices of appropriate holders of Kadhiship, even

though Sharif <Abd al-Rahman was appointed on the basis of his experience after having
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served Sultan Sayyid Barghash as Kadhi of Siyu.'*® But can this mean that the appointed

“alim, Sharif ‘Abd al-Rahman supported the Sultanate of Zanzibar which most residents

of Mombasa had opposed? Certainly this could have been one of several reasons, but the
most pronounced reason for opposing Sharif ‘Abd al-Rahman’s appointment was that he
was considered mgeni (outsider) to the political and religious debates about leadership in
Mombasa. Conversely, his appointment, although perceived as being temporary was not
received well in Mombasa. In early 1902 Swahili residents protested against the existence

of Sharif Abd al-Rahman as Shaykh al-Islam at the expense of Swahili ‘ulama’, notably

from the Thelatha Taifa and Tisa Taifa Swahili people.

Once the post of Shaykh al-Islam was established, institutionalizing it in the colonial
bureaucracy took a long time. The first decade since its establishment was a period of
trial and error, characterized by a lack of clear guidelines as to its operations and
existence. Most often the post depended on the whimsical attitudes of senior colonial
officers, as this phenomenon of an undefined policy revealed its repercussions in

subsequent new appointments.

It is not clear whether colonial authorities favored the existence of Muslim elites in the
bureaucracy as a constitutional arrangement or as means to appease the disgruntled
Muslim population. During his tenure Sharif <‘Abd al-Rahman’s position was rather

ambiguous even to Muslims. He was a gadi (a judge) and not a mufii (jurist). As a judge

1% Tt is important to note that Sharif Abdulrahman bin Ahmed had initial troubles with the Sultanate of
Zanzibar as he was incarcerated at Fort Jesus on the orders of Sultan Majid. See Farsy Abdalla Salih, The
Shat’i Ulama of East Africa, ca.1830-1970: A Hagiographic Account. Translated, edited and annotated by
Randall L. Pouwels, (Madison, University of Wisconsin, 1989): 51-54.
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he institutionalized and rationalized the shari‘ah in the Kadhis Court, and was thus a state
functionary. However, the Muslim population expected much more of his role than the
stipulated legal duties. As Shaykh al-Islam, he was expected to be the titular head of the

community and to guide the Muslims on religious and political matters, in addition to

performing his legal duties in the courts.

The Shaykh al-Islam's judicial sphere was mainly defined by British colonial logic. By
1912, two diverging views had emerged in response to the problem whether
Sharif ‘Abd al-Rahman was a judge or an administrator, as two sections of the
government’s bureaucracy argued about the establishment of the position. Justice Bonhar
Carter of the colonial judiciary was of the opinion that the Shaykh al-Islam was a judicial
officer. Contrary to Carter, the Provincial Commissioner, upon realizing the important
role of the Shaykh al-Islam amongst the Muslim populations, wanted to have an influence
on the role of Sharif <Abd al-Rahman and insisted that the alim was an administrator.'’
As a result of its ambiguity the post of Shaykh al-Islam was left to develop into an almost
parallel institution within the government, thus raising a considerable concern. The role
of the Shaykh al-Islam, remaining undefined, worried some colonial officers for its

apparent lack of supervision by either the judiciary or the executive arms of the
government. This led the Provincial Commissioner of the Coast to question the

desirability of having a native member of the administration holding an office

"7 See exchange of opinions on the position of the Shaykh al-Islim in the state bureaucracy in
communication between the Provincial Commissioner, Coast, the chief Justice J. W. Barth and Judge A.T.
Bonhar Carter in KNA/PC/Coast/1/21/92.
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independent from European executive.'”® These intermittent developments eventually

necessitated the confinement of Shaykh al-Islam to judicial functions. "’

In the eyes of the Muslims of Mombasa, the Shaykh al-Islam was subject to a different
discourse. But, thus confined, Sharif ‘Abd al-Rahman became famous only as an alim
who held the grandiose post Shaykh al-Islam. As a matter of fact he was the only person
to hold the title, as after him the title was changed. His best know virtues were prudence,
piety, moral righteousness and an almost Sufi denial of wealth, pride and all things
worldly. At the time that Sharif ‘Abd al-Rahman was appointed as Shaykh al-Islam, he
had been a Kadhi of Siyu since 1878, but his appointment in 1902 brought him to an
urban Islamic discourse with political, racial and ethnic inclinations and overtones. The
people and leaders of Siyu had historical disagreements with the communities of
Mombasa.’”’ They are known to have supported different foreign powers in the extensive
battles over control of the Eastern African Coast. When a man from Siyu was appointed
to a post which was tenable in Mombasa, some communities of Mombasa opposed him.
Although he had accumulated over two decades of experience working as a Kadhi, the
people of Mombasa immediately opposed his appointment in favor of locally based

‘wlama’>. For  example, the Mazrii were initially in favor of

Shaykh Sulayman b. ‘Ali b. Khamis al-Mazrt“i (1867-1937), while Swahili patriots of the

8 Provincial Commissioner, Coast, to Chief Justice in ref. No. 38 of September 08, 1912 in
KNA/PC/Coast/1/21/92.

199 1. W. Barth, Acting Chief Justice to Acting Provincial Commissioner, Coast on September 18™, 1912 in
KNA/PC/Coast/1/21/92.

*% See Brown, W. Howard. History of Siyu: The development and decline of a Swahili Town on the
Northern Kenya Coast (PhD Dissertation: Indiana University 1985): Chapter 4.
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Thelatha Taifa and Tisa Taifa communities supported one of their Wanachuoni wakubwa,
(one of the leading scholars) Shaykh Ahmad b. Ali Matano whose madrasa (Islamic

school) was situated at the Mji wa Kale quarters of Mombasa.*!

Sharif <Abd al-Rahman was opposed in Mombasa because he hailed from outside town.
However, he possessed personal qualities that eventually endeared him to the colonial
government and the Mazrii‘ clans. It is reckoned that he was of a peaceful character and
disposition and shunned controversy. His character won him accolades from the
govemment and the sympathy of the Mazrai who allowed him to deliver darsa (mosque
lectures) at Shaykh Mbaruk Mosque on the Makadara grounds.?®? Despite initial
opposition Sharif ‘Abd al-Rahman survived racial challenges through his career. But it is
clear that his appointment generated the way in which future Muslim officials were

defined between colonial administration and Muslim interests.

In the early 1920°s old age had caught up with him, he was frail and described to be
“almost out of work and merely a figure head”.® The most possible solution was to find

another person to replace Sharif <Abd al-Rahman, especially since Muslims still held the

position to be theirs by way of agreements. However, during this time an idea started to

201 gee KNA/PC/Coast/1/17/118.

22 This mosque was built for the benefaction of the oppositional and leadership activities of Shaykh
Mbaruk bin Rashid Salim al-Mazrui (d. 1910). For his brief biography see T.H. R. Cashmore “Sheikh
Mbaruk bin Rashid Salim el-Mazrui” in Norman R. Bennett ed., Leadership in Eastern Africa: Six Political
Biographies (Boston: University Press, 1968): 109-137.

%3 These sentiment were expressed by the outgoing Acting Provincial Commissioner, Coast to C. W.
Hobley, the incoming Provincial Commissioner, Coast through Justice J. W. Barth, the Chief Justice in
KNA/PC/Coast/1/21/92.
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develop amongst colonial officers that the post should be abolished. Chief Justice J.W.
Barth, suggested in the early 1920°s that a Shaykh al-Islam should only be appointed
whenever there was a need for such services Muslims thought that colonial authorities
were inclined to abolish the post. 2 To contain such developments a temporary
appointment of any expert on Mohammedan law was suggested. Though Muslims had
opposed the first incumbent, they expressed a strong desire to have the post maintained
because the occupant served as a source of guidance to the Muslims. The desire to
abolish the post from the colonist was desire either, and the government was advised that

it needed someone to represent the Muslim population.

I will show that the debates on whether to abolish or not to abolish, to appoint on a

permanent, a temporary or an ad hoc basis to the post of Shaykh al-Islam or Chief Kadhi

were issues discussed throughout the 1920’s to the 1960’s. For example, in the case of

Sharif <Abd al-Rahman’s successor, abolishing the post would have been too severe a

step. It was too soon, and Muslims still sentimentalized the partly existing agreements
with the Sultan. Thus, the initial attempt to abolish the position was not implemented,
although it was decided to weaken the role of the holder. Further, the suggestion to
appoint someone on a temporary basis would have meant ignoring the real possibility that
Muslims had attached a special significance to the position. In a nutshell, Muslims would
be dissatisfied with a mere advisor, especially when the appointee was less qualified than

the now venerated Sharif <Abd al-Rahman b. Ahmad al-Saggaf.*®

% Chief Justice J.W. Barth to Acting Colonial Secretary in KNA/PC/Coast/1/21/302.
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Despite being characterized as cumbersome, undefined and temporary in the colonial

bureaucracy, Sharif ‘Abd al-Rahman maintained the post and his posture for over two

decades. By the 1920°s he was old and his productivity was questioned. He was not
relieved of his position, and neither was the post abolished. Rather, he was retired with

pension. On the 20" May 1922 when the venerated Shaykh al-Islam passed away, it was

important enough to inform Winston Churchill of this.**® He in turn authorized a
condolence dispatch to the family, expressing his sympathy with the family and the
Muslim community in their bereavement. Sharif ‘Abd al-Rahman’s career, spanning over
three decades, illustrates that the post of Shaykh al-Islam played a symbolic role for
Muslims in Kenya and that it was geared to develop as a focus for unified religious
leadership except when Muslims argued about the racial identity of the holder and the
town from which he emanated. Nevertheless, it developed under the watchful eyes of
British officers who were concerned that the post might acquire independent or parallel
authority with posts held by Europeans. In this case, the post had to be under the
supervisory realm of senior officers in the government preferably British. Of course, the
post pointed to several matters pertaining to the relationship, between Muslims and
colonial state, as well as amongst diversified Muslim communities. It laid the foundations
on which to review the perspectives on Muslim and colonial state relationships, which

became clearer in subsequent appointments.

% Sentiments of Senior Commissioner, Coast in response to queries from Acting Colonial Secretary, ref.
No. 3726/87 of September 22™ 1921 in KNA/PC/Coast/1/21/302.

% Winston Churchill was then the Secretary of State for Colonies and Downing Street, London. See
correspondences in KNA/Coast/1/21/302.
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5.4 Shaykh Muhammad b. “Umar Bakore ca.1932

The retirement of Sharif <Abd al-Rahman necessitated a search for his replacement. At

the same time attempts to abolish the position were not pursued further; but changes
began to be implemented gradually. For example, the next occupant was not given the

more respectful title of Shaykh al-Islam but was termed the Chief Kadhi. What seemed to

be a mere change in the nomenclature ended up being a conscious effort by the
government to weaken the influence of the position. An interesting development ensued

in the search for a replacement for Sharif ‘Abd al-Rahman. It had been touted that
Mombasa had some influential and knowledgeable <ulama’ amongst its residents For
example, Shaykh <Abd <Allah Salih Farsy noted that one of the most erudite <alim in
Mombasa was Shaykh Sulayman b. ‘Ali al-Mazrii (1867-1932).2
Sulyaman al Mazrii‘i had been neglected when Sharif ‘Abd al-Rahman was appointed

although he had occupied the post of Kadhi in Mombasa from around 1910. Probably,

Shaykh Sulayman expected to be appointed however, when J. W. Barth consulted with
other leaders in the government, Liwali <Al b. Salim expressed his opinion that there was

hardly any local expertise to be relied upon to occupy the position.””® I was informed that

%7 Shaykh <Abd Allah Salih al-Farsy, Tarehe ya Imam Shafi na Wanavyuoni Wakubwa wa Mashariki ya
Afrika (Zanzibar: Education Department, Zanzibar, 1944).
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Liwali <Ali b. Salim had purposely attempted to bypass the appointment of a Mazrii‘i
kinsman because they were an influential family with considerable political clout in
Mombasa.”” It seemed the Liwali was worried that the position of Chief Kadhi would
develop into a parallel institution of Muslim authority and took the advice not to appoint
a Mazrii kinsman. These worries inevitably ruled out the possible appointment of
Shaykh Sulayman or his equally viable nephew,

Shaykh Al-Amin b. <Ali b. Nafi® al-Mazr‘i (1891-1947).

As had happened in early 1902, the Mazrii‘l were bypassed in 1922 when the successor of
al-Saggaf was appointed. Non-Mazrii‘i candidates, Shaykh Muhammad b. ‘Umar Bakore
and Shaykh Hamed b. Muhammad b. Issa al-Timami were proposed. The latter was a
seasoned and experienced Kadhi who had served in Lamu since 1902. The former
seemed to have qualified on the basis of his experience as a clerk or assistant to the
Shaykh al-Islam. Apart from these considerations Shaykh Muhammad b. ‘Umar’s strong
credentials were his recommendation as a most straightforward, and in every way a
reliable, Arab official.*' The other competitor, Shaykh Hamed b. Muhammad was a
protégée of Liwali <All b. Salim, who recommended him with confidence as an Arab of

good family who had served faithfully with diligence as a clerk in the High Court.*'" The

% These sentiments are expressed in correspondences between the Senior Commissioner, Coast as he
responded to quarries directed to him by the Acting Colonial Secretary in ref. 3726/87 of September 22™
1922 in KNA/PC/Coast/1/21/302.

2% Munir Mazrui, Personal interview. Mombasa, January 06, 1999,

219 These were remarks by the Senior Commissioner, Coast expressed in KNA/AP/1/21/302.

2! See correspondence emanating from Chief Justice J.W. Barth to Colonial Secretary in confidential

letters ref. No. 5562/2 of December 31% 1921 in KNA/AP/1/313.
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basis upon which the two were recommended indicated racial favoritism, as it was
specified that the Arab identity of the contestants had to be clear. In fact it was incredible
that Hamed b. Muhammad was considered for the post as he had never served as a Kadhi
at any time in his career. Liwali Ali b. Salim’s to recommendation of a clerk in the High
Court at the expense of seasoned and experienced <ulama’ and Kadhis such as
Shaykh Sulayman b. ‘Ali and Shaykh Al-Amin b. ‘Ali al-Mazri‘i calls for explanation.
His rejection of a Mazrii appointments were politically motivated because apart from
the Liwali putting obstacles to a possible Mazriii appointment he also introduced a
requirement that potential candidates would be “Arabs above suspicion”.*'? Of course
this could mean that there were Arabs whom the government suspected to be opposed to

its policies and the rule of the colonial state. It might also imply that the Arab identity of

some aspirants to posts such as Kadhis not acceptable.

The racial qualification and requirement for loyal appointments were fundamental in the
second round of conflicts about the appointment of the Chief Kadhi. The colonial state,
supported by the Liwali, started to develop a bias towards Arabs whom it went on to
appoint exclusively as Kadhi at the expense of other Muslim groups. Thus, the Mazra‘
were Arabs but they did not yet fit into the category of reliable Arabs for the purpose of
high-level government appointments. Liwali <Ali b. Salim had already made sure that
they would only remain as Kadhi in towns and that they could not be elevated to the post

of Chief Kadhi. Candidates from other Muslims groups such as the Thelatha Taifa were

12 gee correspondences emanating from Chief Justice J.W. Barth to Colonial Secretary in confidential
letter ref. 5562/2 of December 31, 1921 in KNA/AP/1/313.
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disqualified on the basis of their non-Arab status, thereby disqualifying Shaykh Ahmed b.
Ali Matano. Once such protagonists were out of the race, a choice had to be made

between Muhammad b. ‘Umar and Muhammad b. Issah al-Timami.

To determine the most suitable amongst the Arab candidates, they were required to write
a qualifying examination. In keeping with a long tradition of scholarly collaborations
between the Muslims of the Eastern Coast of Africa, the eminent Comorian,
Sayyid Ahmad b. ‘Abu Bakr Sumayt (1861-1925), was asked to prepare the examination
for the two candidates.?’> Of the two candidates Shaykh Muhammad b. ‘Umar fared
better and he was promptly appointed to the position. On the 9" August 1922, G.A. S.
Northcote wrote to Winston Churchill, the Secretary of State for Colonies and informed

him that,

Mohammad bin Omar, Kadhi of Lamu since 1909, has been offered and has accepted the vacant
post of Shaykh al-Islam, the title of which has been altered to the more appropriate one of Chief
Kadhi.*"*

Hamed b. Muhammad was offered the post of Kadhi of Lamu which was vacated

Shaykh Muhammad b. ‘Umar Bakore.?!> But Hamed b. Muhammad declined the offer,

3 The most recent, comprehensive and up to date account on the life and teachings of
Sayyid Ahmad b. Abu Bakr Sumayt is Aune K. Bang, “Sufis and Scholars of the Sea: The Sufi and family
networks of Ahmad ibn Sumayt and the Tariga ‘Alawiyya in East Africa ¢. 1860-1925" (Thesis submitted
for the Degree of Dr. Art, University of Bergen, 2000); earlier works include those of A. S. Farsy, The
Shafi Ulama of East Africa, ca.1830-1970 p. 74. See also R. L. Pouwels, Horn and Crescent: Cultural
Changes and Traditional Islam on the East African Coast, 800-1900. Cambridge: Cambridge University
Press, 1987.

24 G.A. S. Northeote to Secretary of State for Colonies, in KNA/PC/Coast/1/21/302.
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citing physical conditions that rendered him unfit to accept the appointment for Lamu. ¢

It is argued in Mombasa that Hamed b. Muhammad actually felt slighted by the lower
position he was offered. He thought that his experience as an assistant to the
Shaykh al-Islam and having attended his darsa (mosque lectures) was adequate to

217 1f this is what Hamed b. Muhammad felt when he was not

warrant his elevation.
appointed, it is interesting to speculate what the Mazrii‘ felt especially after some of its

members were denied the opportunity to compete.

Shaykh Muhammad b. ‘Umar Bakore’s elevation to Chief Kadhi, is an enigma. He was
the first person to hold the position after its title was changed from that of
Shaykh al-Islam to that of Chief Kadhi. Like his predecessor he was not favored amongst
the <ulam@ on the Coast of Kenya. His name does not appear in other studies on
prominent ‘ulamd@’, and his appointment raises more questions than answers. Did his
predecessor recommend him because they both hailed from the Lamu archipelago? There
is a strong likelihood that this is what happened. Nevertheless, what is certain is that
Shaykh Muhammad b. ‘Umar Bakore had previously replaced
Sharif <Abd al-Rahman b. Ahmad al-Saggaf as Kadhi of Lamu., When he was appointed
the people of Lamu acknowledged the honor bestowed on their town for the second time.
They were proud and concurred with the appropriateness of the appointment of another

person from Lamu. Shaykh Muhammad b. ‘Umar was popular, and there was a certainty

?1% See Colonial Secretary to Chief Justice in confidential communication ref. No. S. 3726 of July 29™ 1922
in KNA/AP/1/1313.

216 1. W. Barth to Colonial Secretary in confidential ref. 984/22 of August 1922 in KNA/AP/1/1313.

217 Harith Swaleh,, Personal Interview, Mombasa, 07 January 1999.
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that he would perform his duties with diligence. This was based on the confidence by the
people of Lamu that Shaykh Muhammad b. ‘Umar was an honest Kadhi who never
judged partially against the poor or the illiterate but judged equally and rightly according
to the law.*'® The bottom line was that the people from Lamu were proud at having
surpassed the pride of the wamiji of Mombasa with the second appointment of someone

from Lamu to replace Sharif Abd al-Rahman b. Ahmad al-Saggaf.

In August of 1922, Shaykh Muhammad b. “‘Umar accepted his appointment. However, the
post that he accepted was in fact going through certain unexpected changes that
influenced his attitude towards his employers. They were not mere changes in the
nomenclature from Shaykh al-Islam to Chief Kadhi but a systematic attempt to erode the
influence of the post in the community. These changes made it clear that the Chief Kadhi
was but a mere judge and one amongst many other state functionaries in the judiciary.
His authority was curtailed and confined to personal matters of marriage, divorce and
succession. Against the expectations of the Muslim people, the Chief Kadhi could not

comment on matters beyond his court duties.

Shaykh Muhammad b. ‘Umar Bakore received a lower salary than the Shaykh al-
Islam and his housing benefits were withdrawn. The government blamed the
unsustainable economic position for its actions, but Shaykh Muhammad b. <Umar felt

slighted over the reduction of his emolument, even more so when the government argued

218 These sentiment were expressed by residents of Lamu in support of the appointment of one of them as
the Chief Kadhi, see KNA/AP/1/1313.

156



that the emolument granted to Sharif ‘Abd al-Rahman b. Ahmad al-Saggaf was personal
to him because of the respect and status that the government had for him. The Chief
Kadhi argued that, since he was performing similar duties as the former Shaykh al-Islam,
he deserved an equitable consideration and that there was no justification to accord him a
lower remuneration unless the government was indicating that the post was not
significant anymore. Apart from the remuneration Shaykh Muhammad b. ‘Umar was
worried about the negative implications for his standing in the community because the
changes in the nomenclature had created a feeling that he was not worthy of the same
status as his predecessor. When he did not move into the residence of his predecessor, all
sorts of stories and speculations started to circulate in Mombasa. These stories included a
feeling that Shaykh Muhammadb. ‘Umar was not happy and not deserving of his
appointment. Speculation was rife that the Chief Kadhi was not ‘wanted’ by the

government and neither was he ready to serve under unfavorable circumstances."’

In mid-1923, animosity and an uncompromising relationship had developed between the
government and the Chief Kadhi, though sympathy towards Shaykh Muhammad’s plight
from some European officials in the government was evident. They were concerned that
the government was unnecessarily antagonizing a leader whom they should depend on to
win over Muslim confidence. They argued that the Chief Kadhi could either reduce or
increase antagonism between the state and Muslim faithful? Some government officials

did not concur with the treatment meted out to the Chief Kadhi who was already held in

21% Harith Swaleh, Personal interview, Mombasa, 07 January 1999.
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high esteem and moreover was an old gentleman of deservedly high prestige.”’ T.D.
Maxwell, the Acting Chief Justice, was particularly concerned by the attitude of the
government and its treatment towards Shaykh Muhammad b. ‘Umar.He reminded the
British that the Chief Kadhi had always proved his effectiveness in assisting the
government to stop agitations against the government organized by what Maxwell
viewed as “younger hot-headed Mohammedans.”**' In support of a higher remuneration

for the Chief Kadhi Maxwell advised the Acting Governor that,

1 am fully aware of the present financial difficulties of the government but I would submit that
the difference between $72 and $42 per annum is a small price to pay to maintain the dignity and
the contentment of a distinguished servant of the Crown whose loyalty and whose usefulness are
above question.””

T. D. Maxwell wished for the government to consider paying a small price to maintain
the dignity and contentment of a distinguished servant whose usefulness was above
question.”? With T. D. Maxwell’s influence Shaykh Muhammad b. <Umar’s
remuneration was improved, but his authority remained weakened. He was only the Chief
Kadhi but not the Grand Shaykh of Islam. Consequently, Shaykh Muhammad b. Umar
was not content with his position. He continuously complained of maltreatment by the
government because such actions were responsible for loss of his heshima (respect) in the

community.

207 D. Maxwell, Acting Chief Justice to Acting Governor, ref no. J. C. 9488/41-22 of July 15, 1923 in
KNA/AP/1/1313

21 1pid.
22 1bid.

3 Ibid.
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5.5 Shaykh Sulayman b. ‘Ali b. Khamis b. Sa‘id al-Mazriit (1867-1937)

By the time Shaykh Muhammad b. ‘Umar was appointed, the authority of the Chief
Kadhi had been weakened but it was still a popular position and ‘ulama’ craved to be
appointed to it. But it was not possible for just any person who thought they were
qualified to be appointed. The government had set its own standards and preferences on
the basis of the significance of the position. It was important that appointees were loyal
and sympathetic to government policies. Inter-communal rivalry also meant that
communities would oppose the appointment of an individual from another community, as
shown by the way the Swahili in Mombasa were opposed to the appointment of
Sharif ¢‘Abd al-Rahman b. Ahmad al-Saggaf. The support and boasting expressed by the
people of Lamu when Shaykh Muhammad b. ‘Umar succeeded Sharif <Abd al-Rahman,
further expressed the relevance of communal cleavages as critical factors for the post.
The government was also wary of appointing people whose families had a tradition of
opposing European rule in their communities. The fact that the Mazrii‘i were opposed to
European rule in Mombasa, weakened the chances of its ‘ulama’ to be considered for the
position of Shaykh al-Islam and Chief Kadhi. On the two previous occasions the top
posts had eluded the Mazrii‘i, though some of their highly knowledgeable members

maintained lower positions in areas where they exercised considerable influence, e.g.
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Takaungu.”** While in junior posts, the Mazri‘i waited for an opportunity to occupy key

positions.

In 1924 such an opportunity presented itself when Shaykh Muhammad b. ‘Umar Bakore

asked for accumulated leave after working for a couple of years without going on leave.

The following sequence of events propelled the Mazrii‘i to became likely contenders for
Kadhiship. Before Shaykh Muhammad’s leave could be approved, someone had to be
found to replace him during his absence. Liwali <Alib. Salim suggested
Hamed b. Muhammad al-Timami for the temporary appointment. This time Hamed could
not take up the position since he was already serving as ‘unofficial member’ of the
Legislative Council. At this time Liwali <Ali b. Salim could not suggest the name of
Shaykh Sulaymaan b. <Ali who was then serving as Kadhi of Mombasa. Instead he
thought that he himself could perform the duties of the Chief Kadhi, with the assistance
of a competent clerk. Nevertheless, he could also sit in for the Chief Kadhi but possible
conflicts of interest ruled him out. Acting as Chief Kadhi meant that he would hold two
official positions concurrently. Although other individuals were being considered, there
was no mention of any Mazri‘l ‘ulama@ for the temporary appointment. It was when all
the possible appointees had been ruled ineligible that Shaykh Sulayman b. <Ali, then the
only Mazrii‘l in the hierarchy of Kadhiship, was considered. As Kadhi of Mombasa,

Shaykh Sulayman was appointed temporary Chief Kadhi and the Mazrii began to

2% For a history of Takaungu see Peter Langer Koffsky. History of Takaungu, East Africa 1830-1896
(Ph.D. Dissertation, University of Wisconsin-Madison, 1977).
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gradually assert their position.225 According to some oral informants

Shaykh Sulayman b. <All was intellectually obliged to recommend his competent nephew
and later son-in-law Shaykh Al-Amin b. <Ali b.Nafi¢ al-Mazrii‘i (1891-1947) as Kadhi of

Mombasa while he undertook the duties of a temporary Chief Kadhi.?® Within a short

spell of time the Mazri‘T fortunes began to rise again, as they entrenched themselves in

official Kadhiship.

Arguably, the Mazrii‘T were not minnows in the politics of the posts of Kadhiship or

strangers to general leadership politics in Mombasa. As we have shown, during the reign
of the Sultanate of Zanzibar, they were a prominent community. Nevertheless, some had
been appointed to such positions as Kadhi, Liwali and Mudir, amongst others.

Shaykh <Ali b. Abd Allah b. Nafic al-Mazriii (1825-1894) was one of the earliest and
most far-sighted of pre-colonial Mazrii‘i Kadhis. He was widely traveled and tutored by
prominent ‘ulama@’ in the Middle East, especially the Hijaz and held the position of Kadhi
under various Sultans.”*’ He pioneered pre-colonial Mazrii scholarship while his

progeny sustained its tradition during colonial and post-colonial Kenya. Thus, when they

were passed over in the first two appointments during the early colonial period all they

3 This first temporary appointment amongst many for Shaykh Sulaiman b. Ali lasted between August 30
1924 through to February 19, 1924, his other similar temporary appointment were made during April 1%,
1929 to July 13™, 1929 and August 14™, 1932 to November 13®, 1932.

%% Jambeni Salim, Personal Interview, Takaungu, 22th February 1999.
7 The importance and relevance of the Hijaz to the Islamic Scholarship in the Coast of East Africa is

discussed in Ulrike Freitag “Hadhramaut: a religious centre for the Indian Ocean in the late 19™ and Early
20™ Centuries” Studia Islamica {1999): 165-185.
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needed was a little patience before their fortunes began to raise during the Chief

Kadhiship of Shaykh Muhammad b. ‘Umar Bakore.

During his Chief Kadhiship Shaykh Muhammad b. ‘Umar Bakore did not particularly
cultivate a cordial working relationship in the government. I have already discussed his
disillusionment, complaints, frustrations and accusation of maltreatment by the
government. In 1926 the government awarded medals of honor to some individuals in
recognition of their services during the First World War. The Chief Kadhi was not
amongst these recipients. He thought however that he deserved the honor after serving
the colonial state as a censor. In January 1926, the Chief Kadhi wrote to the Chief Justice

stating that

Having observed several persons in Mombasa have been awarded medal for War services, 1
make this application in the hope that Your Honor may be pleased to recommend my services to
the proper authorities, for the grant of a War Medal. I served as a censor at Lamu from August
1914 until the end of the war,”®

Previously, Shaykh Muhammad b. ‘Umar had complained over his emoluments. This
time he was disappointed when he did not make it to the list of recipients for medals of
Honor. His demand was not modest either. He wrote to the government to the effect that,
after observing that several persons would be awarded war medals, he too was applying
to have his honor respected with a medal for his services during the war.”** This demand

had an wunderlining significance for the role of <ulam@ during the war.

228 Shaykh Mohamed bin Omar to Chief Justice on January 30™ 1926 in KNA/AP/1/1313.

229 Shaykh Mohamed bin Omar to Chief Justice on January 30", 1926 in KNA/AP/1/1313.
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Shaykh Muhammad b. “‘Umar revealed that the ‘ulama’ did not just teach or give mosque
lectures; they also participatéd in censoring Swahili, Gujarat and Urdu mail that passed
through the postal services.”>® The Kadhi also lodged a strong accusation, claiming that
he had replaced the Kadhi of Lamu in 1908 and worked without remuneration when the
government did not have adequate funds. Considering his frustrations, he contemplated

resigning from the post of Chief Kadhi.

The government contemplated abolishing the post once the Chief Kadhi hinted at his
resignation. And true to  his  intentions, in early April 1932
Muhammad b. “‘Umar Bakore tendered his resignation, ending a rather distressed career.
From 1908 when he had taken up the Kadhiship of Lamu, until he was appointed to the
substantial position of Chief Kadhi in August 1922, he had served the government for
over three decades. Having reached the age of over sixty years he wrote to the

government, urging to be allowed to retire.”*!

Whenever a new person was due to be appointed Chief Kadhi, the government made a
concerted effort to abolish the position altogether, or to include new changes that either
weakened that authority of the next holder or curtailed his influence in the society. In the
first two appointments between Sharif Abd al-Rahman b. Ahmad al-Saggaf and
Shaykh Muhammad b. ‘Umar the government had implemented such changes

unilaterally. In the 1930°s when Shaykh Muhammad b. ‘Umar contemplated retiring, the

B0 1bid.

! Shaykh Mohamed bin Omar to Chief Justice on April 11, 1932 in PC/Coast/2/2/107.
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government revived their intentions to abolish the post by arguing that there was not
enough workload to justify the post of Chief Kadhi. In fact, considering that the Chief
Kadhi was an appeal position in the Court structure, the thirteen cases that
Shaykh Muhammad b. “‘Umar had sat on during the period 1930/31 seemed adequate.
Furthermore, the Chief Kadhi did not just perform purely juristic duties in court. He was
acknowledged as an important officer who was consulted by most administrators on
many aspects of the Islamic community. The constant intentions to abolish the post were

rather significant. **2

When the Chief Kadhi finally resigned, the Muslims and some government officers first
began to take positions on next choice. C. W. Hobley, the Provincial Commissioner for
the Coast, revived hopes for the Mazri‘t kinsmen. Hobley recommended
Shaykh Sulayman b. ¢Ali, citing his successful tenure as Kadhi of Mombasa, his
leadership abilities and his considerable command of heshima (respect or honor) in the
community.”® Added to these advantages we have also indications that
Shaykh Sulayman also successfully served as temporary Chief Kadhi on a number of
occasions. Shaykh Sulayman was thought of as a possible replacement, but there was no
confirmed indication that he was willing to take up the post. On the other hand,

Shaykh Al-Amin b. ¢Ali’s intentions were more direct and forthcoming. He harbored

2 See comments by District Registrar of High Court, Mombasa to Regis tar, Supreme Court of Kenya, ref.
No. € 236/32 MP. No. 11/32 of April 16, 1932 in KNA/AP/1/313.

3 C.W. Hobley to Registrar Supreme Court of Kenya in confidential letter ST. 4/1/10/6 of April 21, 1932
in KNA/AP/1/313.
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ambitions to be Chief Kadhi to continue with his late father’s tradition. He did not

hesitate to write to the government requesting to be considered for the post.”**

In April 1932, C. W. Hobley supported the appointment of Shaykh Sulayman as Chief
Kadhi, but the deliberations whether to abolish the post or not been finalized. Murray
Jack, the Registrar of the Supreme Court, was against the appointment of
Shaykh Sulayman and favored abolishing the post. He argued that Shaykh Sulayman was
more effective as Kadhi of Mombasa where there were more disputes for him to handle,
than at the Chief Kadhi’s office. He was concerned that the departure of
Shaykh Sulayman would have an adverse impact on the effectiveness and smooth
functioning of the Kadhis Courts in Mombasa.”*> Despite these misgivings and a strong
lobby to abolish Chief Kadhiship, the post survived for a second time. More significantly
it re-propelled Mazriil clansmen to the helm of Islamic elitist leadership albeit with

changes that further weakened the position. The post was no longer pensionable.236

In October 1932, Shaykh Sulayman offered an appointment to be the first Mazr‘i Chief
Kadhi in the colonial era. Shaykh Sulayman held the position of Chief Kadhi from 1932-
1937. His tenure was famous as it indicated the beginning of Mazrii‘i power in the

colonial state. There was grumbling in the community over the inevitable rise of the

Mazriii, as Shaykh Sulayman favored and supported the appointment of his nephew and

24 His letter was dated April 20, 1932 in KNA/PC/Coast/2/2/106.

35 Murray Jack to Colonial Secretary, ref. No. JC 1646/19-24 of August 18, 1932 in KNA/AP/1/1313.

% Colonial Secretary to Registrar, Supreme Court of Kenya, ref. S/E 3726/11/28 of October 7, 1932 in
KNA/AP/1/1386.
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son-in-law, Shaykh Al-Amin b. <Ali (1891-1947) to Kadhiship. Despite the opposition
and accusation that he was attempting to make Kadhiship hereditary,
Shaykh Sulayman argued that his basis for supporting Shaykh Al-Amin was his
confidence in his knowledge after having tutored him personally. He was confident that
his student and son-in-law had acquired competence in the relevant knowledge to meet
the challenges of Kadhiship. This is what the Mazri‘i claimed, but other Muslims
speculated that to Shaykh Sulayman, Shaykh Al-Amin was what the Swahili would have

proverbially termed zimwi likujualo (better the devil that you know).

The desire of Shaykh Sulayman to appoint a fellow Mazriii could only be understood
within the context that the Mazrii‘i had previously been passed over in the position.

Nevertheless, there was no unanimous support for this action from other wamiji in
Mombasa. The most ardent critics of the Mazrti‘i were other Swabhili, especially the
Thelatha Taifa and Tisa Taifa. Like the Mazru‘i, these Swahili communities had also
been passed over when the two ‘ulam@ from Lamu were appointed. The Thelatha Taifa
and Tisa Taifa communities thought that they would split the positions of Kadhiship with
the Mazru‘i. Their plan was that when a MazriiT was appointed to Chief Kadhiship, then

they would have left the lower position of Kadhi of Mombasa to other wamiji, preferably

non-Mazrui ‘ulam@. The Thelatha Taifa and Tisa Taifa wishes were not acceptable to

the Mazru‘i, who however, seemed to have already made up their mind that they would

hold onto both the Kadhiship of Mombasa and the Chief Kadhiship. These thoughts

materialized when Shaykh Sulayman passed away in 1937, and another
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