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products on offer. They want to buy the 'best' product, yet may well be unable to 

make an What consumer of the 

dividual product on offer? The perfectly operating market system makes assump-

tions informed delivered the market 

consumer, which are unrealistic in an era bewildering technological advance. 

lack of information affects the sent by consumer purchase to produc-

ers. 

4.2.1 Commercial Information 

Consumers· have an interest being as completely informed as possible, and are 

increasingly demanding further rights to information.'s I,. .... '''' ... , '"' .. 

consumers perceive an int;ornlatlion Ilet'we(~n available information, 

that 

the 

amount and quality needed for good-decision making. A study conducted in the 

United States revealed about 45 per cent of respondents considered that 'most 

advertising today tries to deceive people rather than inform them', and 70 per cent 

stated that the Vt:lIllllt:ln should provide product information, as producers and 

distributors do not give aU essential information.76 

Nowadays, consumers want to know what are what they are eating and 

drinking, how long a product will last, what it will do and whether it will be for 

them and 

that: 

enV'lfoJ!UTIl~nt. The United States "':1I1nr", ..... p went on to observe 

'A consumer '3 interest in the free flow of commercial information ... 

may be as keen, if not keener by for, than his interest in the day's most urgent 

po/'ttle,al debate . .n 

1S Bodewig op cit 184. 

16 BoddewynIMarton op cit 60. 

11 Virginia State Ed of Pharmacy v. Citizens Consumer Council inc. 425 U. S. 748 (1976), 
the United States Supreme Court that the First Amendment to the United States Constitution, 
which freedom of speech, protects advertising that conveys truthful, non-deceptive mes-
sages to consumers. 

24 



Univ
ers

ity
 of

 C
ap

e T
ow

n

sum up, as long as consumers are given infonnation, which is to be 

true, relevant focused on objective properties in a 

way, consumers value infonnation. 

Education 

Consumers also want to be educated about the products they buy, as are often 

unaware of their of product or of effects.78 This is particularly 

true for poorly educated consumers. Proper advertising serves a legitimate and 

III by e<1w~atlIlg consumer as to available awern.atl'ves 

and to overcome brand loyalty. It is submitted that South African consumers are 

very as markets are dominated by strong and ."'<"".'" 

brands.79 Generally, in situations where producers can gain nothing more through 

CO:SI~I:::m:lInll! or objective I.IU·<1HI.<1U they use image to 

differentiate their brands. If consumers are brand loyal, a product or service can 

have such an entrenched position that consumers not even think of a com-

petitor's perfonnance as a alternative. Even if a competitor provides a better 

pelrfOJrm:anc:e consumers will often not '"'VI.''''''''"'' this product, as they are so attactle<1 

to their usual buying habits. This however, creates irrational brand preferences that 

bring this into focus: 'Some years ago, of many conducted 
manut:acttuing and packaging processes without to their effect on the air, water 

and other aspects ofthe world in which we live, and they made that themselves were 
harmful to the environment. on by interest groups and consumers became 
aware ofthe harm that some products and were inflicting on the environment. 
Their newly knowledge fueled concern in tum, became reflected in their purchasing 
decisions. a short time, products production and packaging methods 
were altered, and today, throughout the States and much of the rest of the world 
are filled with products touting their friend Iy" attributes. These changes in 
ncts and methods and packaging occurred almost entirely because consumers 
to demand products likely to the environment, and market forces manufac-
turers to respond to that demand. Such would be rare and, at best, much slower to occur 
in a managed economy in which decisions have been made, perhaps years ago, based on assump-
tions that protecting the environment was not important or was too and in which neither 
consumers nor producers can exercise sufficient influence to compel the changes absent of gov-
ernment fiat.'; and the Free Market', at 

profession' Financial Mail (online) at 
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mislead consumers as to actual differences between products.80 consumers 

have an interest education to overcome irrational brand loyalty. 

4.2.3 Competition in the Market 

According to neo-classical economic theory, the consumer is best protected when 

conditions competition 81 has shown that compe­

tition provides low prices, enhances product improvement and delivers high quality 

goodS.82 Where intellectual property law inhibits competition, consumers are 

a)<,., ..... ,,, it. This can seen the statement of the European Lo,nsl1mers 

salion (BEUC) regarding the prohibition of parallel imports through the trade mark 

law: 

'The current EU legislation leads to a situation in which the use of trade marks 

anli-competitive behaviour. It prOVides Trade Mark holders with the 

possibility to segment global markets and to maintain high prices. Furthermore, 

competition is limited and the level held artificially high in the Commu­

nity. to Ihe detriment of European Consumers.{. . .} Competilion in the EU and 

on a globalleve! will lead 10 and better quality for consumers. ,s3 

Competition can ensure a greater freedom of choice between types and qualities of 

and services, and can provide consumer satisfaction.84 Competition policy 

can spur economic growth, and is an incentive for business efficiency and innova-

85 In this sense competition policy is a form of consumer con-

sumers are interested in effective advertising regulation~ 

80 FTC v Procter and Gamble Co 386 U.S. 568 (1967) 603. 

81 See in Kartellrecht (1994). 

U MenschlFreemann 'Frontiers of Legal T"'~ ... ~ •••. Efficiency and Image: Advertising as an Antitrust 
Issue' (1990) Duke LJ 321 326. 

83 'Trade Marks - the Principle of Exhaustion - a BEUe position' at .Y!Cl'!~1!2llii.&!g. 

&4 Van HeerdenJNeethling op cit 3. 

8S Van He,erd,enllNe,~thlin{t op cit 19; see also the case FTC v Indiana Fed'n afDentist, 476 U.S. 447 
(1986). 
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4.2.4 Protection agllim$t Deception and Unlawful Practices 

Consumers wish to base purchasing decisions on rational information and not to 

tlse:ments or other 

involving irrelevant aspects of ""F',-t",rrn'UI can distort a decision, which is not in 

4.3 Reference Brand Competitors Interests 

4.3.1 Intellectual Property Protection 

The retiere:nce brand competitor has a mtlere:st m un" .. """'''';« property 

tion. Brands have Dec:onle the new 'currency', and brands can be a com-

pany's most important asset. example, the Company is 

made up primarily of goodwill - around 97%. Hence, a potential buyer would have 

to $56 billion to end up with a name.86 The l'In'JPrlt,<!@,.,.' name may 

an assurance of quality, and the value of this benefit is demonstrated by the general 

""'"0''''''''' of consumers to pay a premium the brand.87 Justice 

Frankfurter describes the value of trade marks: 

The protection trade-marks is the law's recognition the psychological 

function of symbols, Ifil is true that we live by it is no less true that we 

purchase goods them. A trade-mark is a merchandising short-cut which in­

duces a purchaser to select what he wants, or what he has been led to believe us 

what he wants. The owner of a mark this human propensity by making 

every effort to impregnate the atmosphere of the market with the drawing power 

of a congenial Whatever the means employed. the aim is the same - to 

convey through the mark, in the minds customers, the desirability of 

the commodity upon which it appears, Once this is attained, the trade-mark 

owner has something 

86 Penstone 'Brand Ownership' (1999) M",-irpfincr 37. 

87 MenschiFreemann op cit 330. 

8g Mishawaka Rubber and Woollen Mfg Co v Co, 316 u.s, 203 205; see in general 
Mostert 'Trademark Dilution and Confusion of Sponsorship in the United States, German and 
English Law' (1986) l7 ICC 80 86, 
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Competitors with or leading brands fear advertising as it may 

dilute,89 or infringe on the advertising and distinguishing value of their brands. 

4.3.2 Suppression of Comparative Information 

Competitors whose pelrfOJffi1iflfi(:e serves as a reference point in comparative adver­

tlse;me:nts will usually a specific inter-

est in revealing a minimum of information about their products or services in their 

advertisements. A monopolist, or near monopolist, concentrates promotional 

on image advertising on the basis that it has nothing to fear from competition, and 

therefore needs not product qualities to maintain position.90 is a 

ther reason why competitors fear the disclosure of information in comparative ad­

vertisements. 

4.3.3 Fair Competition 

The reference brand competitor also has an interest in having products and services 

judged by consumers on their own merits, as comparison to a competitor will al­

most always be biased. At least, the competitor has, at a minimum, an interest in as-

that the comparative advertisements are that are in no way 

misleading, and that they do not its reputation. 

4.4 Interests of the Comparative Advertiser 

4.4.1 Free Commercial Speech 
. 

The comparative advertiser has a general interest in free commercial speech in tell-

ing consumers and the public its own opinion on matters considered important.91 

The wants to consumers about their performance, wishes to 

light the positive of its products or services, and to persuade con-

89 Later on the dissertation will explain the 'dilution concept'. 

9(1 Pitofsky op cit 665. 

91 Bodewig 'The Regulation of Comparative Advertising in the EI11',m,.'",n Union' op cit 179 186, 
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sumers to buy its products or 

to be the best method for advertiser to COlnp(~te, then 

""hIPn."..,,(t should happen 

advertiser wishes to di-

compare products and l;!Pf'VU'Pl;! with competitor.93 

4.4.2 Performance Merit Competition 

An "'"ll .... n,,,',. is mt(~res:tea in the most means information to 

advertise products or services, as it reduces ",<>,rvF'ttt'l,,,. costs and allows real 

formance COlnpl;t1tl0n wbile able to in some of tbe 

reference brand competitor's good reputation. 

4.5 Conclusion 

K ptp,,"'nr'p brand COlm1)letitors who serve as 'background' comparative adver-

_ tisements have a strong interest in not being exploited by otbers for They have 

an .nt,,.,.,,,,,t in 1)rotectlon of property, namely the goodwill 

tinguishing value of their brands. If they are market leaders, they also have a spe-

little about their or the 

very least, have an interest in comparative claims not being biased, and that the 

are objective, ''''''''11-,,,hl 

comparati ve ~tt'J(>rtl <:'f'" 

ucts and services, to 

not 11Ili)!0;;;,1UI.Ilj<;. 

an interest in informing consumers about its 

them to buy and ,,,"rvlr'-" and 

use the most marketing tec.tl!uQue available. 

to 

Consumers have an interest in free flow of information so as to be as com­

pletely informed as 1.1"""'''1,l0;;;. vUll"'.Ul1'o;;;." information acquired through 

tising as it makes decisions easier and reduces current or search 94 They 

want to educated products buy and about the 

92 This is the constitutional interest in free commercial 

93 l:joclewll!: op cit 186. 

94 MuehlingiStoltmaniGrossbart 'The impact of comparative advertising on levels in-
volvement' (! 990) 19/4 JoA 43: A study conducted in the United States and showed that 
aaverb'~lnI' is the most source of product and purchasing information available to con-
sumers in industrial with market economies. 
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between products. Consumers value commercial information that is representative, 

objective, relevant and verifiable. 

The public has an interest in intellectual property protection but also in effective 

"F.'''''''''''' so that can freely, and the allocation of re-

sources is not affected by misleading or advertising practices. It therefore 

has an in utilising the informative advertising if it 

leads to lower quality, to the introduction new products and ser-

or ifit can barriers to entry new competitors. 
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5 How Comparative Advertising Affects Interests 

Following on the of the various mtlerests, in ,-,,,,uu.',,,. 4, this '-'L""V"~' con-

how comparative advertising serves or conflicts with each of these interests. 

5.1 Affected Interests of the Public At Large .. 

Comparative Advertising's Competitive Effects 

Comparative advertising can an incentive for "'UJ"('U .. ''''''''' competition in South Af-

rica. It is important, tbe:reltorl~. to realise that comparative is an mtiegr;al 

part of competition. is particularly for Africa, as many ANC 

melnbers who from exile came from amrerlllSlnlI··m-;:e for-

mer Eastern-block states, and 

urulecessary activity, to cost for the consumer.95 HnUlP'vpr 

today the 

by 

The story of Federal Trade Commission in the United underlines 

the of comparative to contribute to a 

It was in 

• discovered' <ln1'/PT"''''''' 

Commission 

effects. 

in the United States 

bec:arrle aware of the 

possibility of utilising advertising regulation as a measure to enhance anti-trust 

.. policy,97 found could effects, while 

non-informative image advertising has the ability to increase concentration in the 

98 They the proper functioning of the concept of 'competition' 

95 Information from Abrie du former lecturer at Stellenbosch Univeniitv. who was involved 
in the issue before Parliament in 1993. 

96 Act 96 of ! 998. 

97 Sullivan Antitrust 308. 

Menke 'Die modeme funktionsokonomische Theorie der Werbung und ihre Bedeu-
Wettbewerbsrecht, dargestellt am dervergleichenden Werbung' (1993) GR 
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depends on the ready availability of truthful information and the 

misleading information.99 

5.1.2 Promotion of Market Transparency 

Comparative , .. VA .. ,,'V sllgnuH;aIlLUY more infiJrnrtatllon 

advertising. and the information furnished is more useful to consumers. 

comes from refi~rel[1Ce to a cornpe:tltclr. 1OO 

of 

higher 

flow of 

information brings more firnrlS into competition with each other, and provides 

O"f'~t.· .. rivalry between competing 101 Marketers and Qn''' .. rj·'''' .... " ~)nSlOerea 

the former ban on comparative advertising as a 'set-up to shield the inferior' .102 

Comparative advertising provides information about the product and competitors 

for free which lowers the overall cost of the product. Reasoned and informed pur-

chasing decisions nl""",,,<,,,, DIsrlKe, etlicl(:llC'Y. optimise resource allocation, and en-

hance transparency in the market. 

"""""'rtt""",, to the contrary, must be sceptically regarded, as it the ability 

to artificially differentiate products and services from competitors' performances. 

try to create differentiation neltwf~en 

where physical differences are hardly perceived by the consumer. t03 Such brand 

dltterentlatlon nrf'vpnT!: the competition working, 

ers to entry through the proliferation of brands. 104 Image advertising campaigns can 

and costs can serve to cornpl!ttt,ors or en-

718; Mettang • Die venneindliche Liberalisienmg des kritischen Werbevergleichs' (1988) GR 106; 
Moeser 'Neue ror vergleichenden Werbung' (1987) NJW 1789. 

99 Woker Advertising Law op cit 9, 

100 Meyer gives the example, that the infonnation in an advertisement concerning the fuel consump-
tion of a car is much more worthwhile, when it is in to the competitors' fuel 
consumption; Meyer op cit 291. 

101 Azc:uefliaga op cit. 

102 'Comparative advertising: Red in tooth and claw' op elt 80. 

103 See in BoddewynlMarton op cit 7. 

104 Mensch/Freemann • Frontiers Thought: Effiiciencyand Image: rlve'rtj~,inl>' as an Anti-
trust Issue', (1990) Duke LJ 321 351. 
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tering the 

little 

105 Image advertising campaigns have attacked for contain-

and for 'sweet UV'dU""''', e.g. 'Things go 

Coke!', coupled with unsupported superiority, 

direct by the consumer. IOn 

with 

do not 

If, for eX~lml)le, a market leader's competitor provides the same product at a 

the light of competition policy. com-

petitive pressure on the high-priced market who might, in reaction, lower 

advertising, can 

make consumers unwillingly to "'u,"' .. ~'" to the better n;>rt"n".... This means that the 

Brand resulting from non-informational 

market I .. ",rl",,.',, competitor, aS5.UDrung he is a new entrant into market, may 

to spend substantially more to make the same uUli-'''''"''<, which eW:::ClllvellV increases 

capital 

1991 draft108 

that cornpara 

entering the t'\"'I~'rle,"t 107 The explanatory memoranawrn to the 

can stimulate cornp!~tltl 

newcomers to challenge leaamlg brands. 109 

especially if it ... 11"1.}1I'''' 

Vigorous comparative has 

ability to put competitive pressure on the market leader, and the concept of compe-

tition 110 

can overcome product differentiation by stressing 

measurable, ('I1'\1!P('i'IV;> and verifiable and allowing more 

campaigns new entrants market-III 

lOS Costs to enter into a market are 'harriers to entry' for potential ('/'In""",!;!"", The lower the barri-
ers to entry. the better it is in the of competition 

106 BoddewynIMarton op cit 61. 

!O7 MenschlFreemallll op cit 326. 

lOll COM(QI) 147 final-SYN 343. 

109 Ibid, paras 3.7. and 3.8. 
110 'Vergleichende und Markttransparenz' ZRP294294. 

III BoddewynlMarton op cit 7. 
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5.1.3 Ability to Spur Innovative Activity 

Comparative advertising encourages innovative activity. III Comparative 

ing is basically a marketing technique for new products and but lit­

tle sense for an established brand.lll Market leaders usually gain nothing by giving 

their exposure, while new and ean a by refer­

ring to the market leader,"4 and comparative advertising is an effective marketing 

tool with a on the development new For 

example, the company General Mills successfully launched its breakfast cereal 'To-

tal' by advertising it was 

mins.1IS 

same as i""'.HV~'J<; 

5.2 Affected Consumer Interests 

but with more 

Consumers have an interest in flow of commercial information 

information is objective. relevant and Furthermore. con­

sumers want to be edueated about the products they buy and about the actual differ­

ences between them. have an in competition, as C01np4~tlt.IOn 

might lower prices, or bring out better product features. The informational, educa-

comparative are further analysed in 

tum. 

5.2.1 Informational Aspect 

use of comparative advertising provides opportunity to inform consumers 

more fully.116 It can be that consumers are through the 

ess of COInp~ln - either directly, ....... 'r""' ..... n,F'r<1''\"<1I in shopping for 

112 Ibid 80. 

III McGraw and Hill Advertising Communications and Promotion Management (1996) 254. 

114 Cornnaratl'lIfl advertising: Red in tooth and claw' op cit 80. 

115 Ibid 79. 

116 JacksoniBrownlHannon op cit 21. 
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and products - or indirectly "U'JU~,u. comparative data oOltaulea trusted 

friends and acquaintances, d ., d ~ 111 a verttsmg an lrom consumer reports. 

advertising is as it out real by contrast-

products side-by-side, thereby reflecting the real-life situation of a competitive, 

situation. I 18 consumers 

more aware of a product's features. As consumers associate brands with quality, the 

meaningful way to compare is by to trade 119 

. Wilsenach, a South African marketing director the following comment: 'Ads 

should informative. so a ban of comparative advertising is a big are 

withholding information. ' 120 Here, is a distinction between direct and implied 

A direct with best infiomlation. 

When the ret~:renlces are implied. value of the information decreases, because 

the consumer 

meant.121 

to research further, or cannot be competitors are 

Robert stated, in the infommlional effects of 

advertising, 

'Comparative advertising SUrJSllll~les search costs by consumers 

ing in a convenient and usable way information necessary consumers to 

make choices among available brands. alld in the process facilitates the func-

!!1 Beller 'The Law of Comparative Advertising in the United States and around the World' (1995) 
291nt'l Law 917 921; see in Meyer 'Vergleichende Werbung und Markt1tranISpatrenlZ' 
(1993) ZRP 290 29! 

!l8 Muehling/St()ltnlan!Gr,osslbart 'The impact of comparative l)cl\rertIS!fll1 on levels in-
volvement' op cit 43. 

H9lbid 73. 
120 ""'1. •. __ . __ cit 48; the author referred to a Datsun car advertisement where a car was dropped 15 

stories remained in working order: 'In a place like the opposition would have an ad-
vertisement which shows you can't drive off in !he Datsun. Here [in South Africa] you can get 
away with crap like that'. 

121 This was realised by the FTC chainnan Pitofsky in 1972, who then enc;oulllg(:d 'brand compari­
sons' instead of the usual 'Brand X' cornpa:ris()Ils. 
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tioning of a market economy. There is no other way to communicate enough in­

formation about enough products to enough people with enough speed. .122 

5.2.2 Educational Aspect 

Comparative advertising has the ability to edtlcate consumers making them more 

conscious of their responsibility to compare before buying,I23 Research has shown 

that consumers' advertising is significantly more 

cal compared to non-comparative advemsements. 124 result is a changed con­

sumer as consumers the claims in a comparative advertisement as 

potentially misleading. The outcome is a consumer that carefully checks informa-

tion provided questions his brand perceptions. 125 

A good example relates to a Kellogg's breakfast advertising campaign in 

1980s. Kellogg ran an advertisement highlighting the relationship between 

more and lowering of cancer. As more people of they 

modified their eating habits; an example of how ad .. rertlsjlll~ inspired develop-

ment and acceptance of foods. A Trade Commission (FTC) study 

found that, after the introduction of advertising discussing relationship 

between fibre and cancer, the number and fibre content new product intro-

ductions in the high fibre market jnc:re~iSe(i. The UU'V'U,l<'"lVU''' content 

tlse:me:nts led, in tum, to greater consumption of high fibre cere-

ais and to a O1'.'!>r,>r consumer awareness of the benefits of the diet.126 

122 Pitofsky op cit 677; for the German law, Kuppelmuffenverbindung BGH GR 67 596 598; Schorn­
steinauskleidung BGH GR 1969283 285; 40% konnen sie sparen BGH GR 68 443445; Wenzel 
'WettbewerbsliuBerungen und Informationsinteresse' (1968) GR 626. 

123 BoddewynIMarton op cit 60. 

124 Meyer 'Vergleichende Werbung und Markttransparenz' op cit 297. 

l2I Ibid. 

126 Complaint, Co, 99 F.r.c' 8, II (1982). 
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5.2.3 Competitive Effects 

Comparative advertising is a very " ..... ,,,,,nc.,hti of advertising, 

when compared to image advertising. Price comparisons stimulate price competi-

which in 'price , to the consumers' compara-

tive shopping by consumers competition nerwefm sellers to cut and 

develop new products that satisfy consumer demands. 

8(11/eI'1t1S1ng which stimulated COInlJ(~titjon was the so-An "A<l,U!V'" of co.r:nparnti 

'cellular war,121 np"UJ'F'PTl v,""",",v,: .. and MTN South Af-

rica. MTN conducted comparative advertisements to prove that they run the 

better GSM cellular network. Vodacom, in turn, was not complacent, and re­

sJ)olna(~a with an barrage attempted to counter MTN's that 

better network. Vodacom also announced that its rescean:n showed it had 

<l1'.-'h",,,,, would .. "".p,,,,p access to their voicemail MTN was not willing 

to fan in consumer preference followed quickly with a an-

nouncement. 128 In this manner, consumer Derletlted as cmnn4~tltlon this 

particular product available for 

Compare an associative comparative advertisement between generic and branded 

Infonnation chemical is indisputably important to deci-

sions about drug purchase, as it relates centrally to function that the product is 

"'"" .. 6'·'''' .... to serve. Making such infonnation as as VV'~"!I"'''' is comd 

patible with goal patent once a patent has '"''''1&.1' .. ''' ..... cl:>m:peti-

tion in the production the is encouraged. Such competition in both the 

production and advertising of drugs will keep prices low, with lower 

community be~lltllicrure costS.129 

127 A similar 'cellular war' took between AT&T and BT in the UK. BT has failed in a bid 
to block a comparative J"l~,"rr:""n:acampaign by rival AT&T. AT&T claimed a ruling in BT's fa-
vour would have prevented promotion of alternative services in the residential market; 
see~~~~~~~~~uaza~~~ 

128 Seen 

129 Ohly/Spence The Law a/Comparative Advertising (2000) 85. 
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