




















































































































































































































































VI CONCLUSIONS 

Baseline determination has become a task requiring the 

combined efforts of geographers, surveyors and lawyers. 

Many legal rules, often of an abstract nature, exist to 

cope with different coastal formations. These rules take 

into account various physical features of the coast. 

Though man-made structures are occasionally used, 

natural-physical features play a far more prominent 

role. Of the natural physical features used in baseline 

determination the most important would appear to be the 

low-water mark. In all but one case baselines cannot be 

constructed without using the low-water mark. The 

importance of the low-water mark here is indicated by 

the following factors inter alia: 

1 The normal baseline is the low-water mark along the 

coast (Art 5 LOSC). Only if there are exceptional 

geographical circumstances present can one depart from 

this line. The exceptional circumstances are specified 

in Article 7 LOSC. 

2 In the case of bays and river mouths the closing 

line is constructed from a point on the low-water mark 

on the coast (see Chapter III(i) and (ii)). Where a bay 

is closed off by a series of straight baselines drawn to 

and from the mainland to islands in the mouth of the bay 

and -between the latter inter se, the straight baselines 

in question will use as their points of reference the 

low-water mark on the mainland or the islands as the 

case may be. The low-water mark points on the islands 

will not be selected on the outermost tips of the same 

but at natural entrance points of the bay. Hence the 

low-water mark on the outward coasts of such islands 

between the selected natural entrance points will assume 

importance and will constitute the seaward baseline in 
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the area in question. The selection of the low-water 

mark at natural entrance points on the islands (rather 

than at the tips thereof) could also give an advantage 

to a State wishing to close off a bay on the criterion 

of area. 

3 The area of bays and rivermouths must be calculated 

for the purpose of closing them. This is to be done by 

measuring the low-water mark within the bay or river 

mouth. 

4 The general rules in 1-3 apply to islands as well 

a s to mainlands. The low-water mark therefore enjoys the 

s ame degree of prominence on islands as it does on the 

mainland (see Chapter III(iv)). 

5 In the case of islands situated on atolls or of 

i slands having fringing reefs the low-water line on the 

reef is used as the baseline (Art. 6 LOSC). It may then 

e nclose substantial areas of Internal Waters. 

6 The straight-baseline system, when this is 

permissible, uses the low-water mark as its point of 

departure . Thus a straight baseline may be constructed 

from point to point on the low-water mark: 

(a) On a deeply indented coast. 

(b) On a fringe of islands in the imlnediate vicinity of 

the coast. 

(c ) on a delta or highly unstable coastline (Art. 7 

LOSC). 

7 Archipelagic States may draw straight archipelagic 

baselines from point to point on the low-water mark of 

outer islands (see Chapter III (vi) l.b and (v)). In 

addition the respective areas of land and water for the 

purpose of calculating the land/water ratio within the 
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baselines will be established by using the low-water 

mark around the islands. Finally, the landward limits of 

archipelagic sea lanes for passage purposes are 

established with reference to the nearest low-water 

mark. 

The exception where baselines are not dependant on the 

low-water mark concerns the polar regions. In these 

cases a final solution will have to be found (see 

Chapter III(vii)). 

Apart from the low-water mark various other natural 

features play an important role in establishing 

baselines. These include the general direction of the 

coast whether indented or otherwise, the presence of 

fringing reefs of islands, atolls, deltas, unstable 

coastlines, bays, rivers, estuaries and low-tide 

elevations: the configuration of bays (whether 

sufficiently indented or not) or the idea of the "mouth" 

of a river as the "natural entrance points" of a bay. 

In a few cases artificial features may be taken into 

account in establishing baselines. These include 

outermost permanent harbour works (Art. 11 LOSC) and 

low-tide elevations on which lighthouses or similar 

installations have been built. They are used in 

determining straight baselines. Roadsteads (Art. 12 

LOSC) are not relevant as they only affect the outer 

limits of the Territorial Sea. Reclaimed land, as in the 

Netherlands and northern Germany cannot be regarded as 

being artificial since it is completely assimilated to 

the land. Artificial islands, structures and 

installations are irrelevant to baseline determination 

(see Chapter III(iv) l.b). 
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Especially since the advent of the Law of the Sea 

Convention 1982 it can be said that the natural 

geographical features of the coast are not the only 

relevant factors in baseline determination though they 

continue to be by far the most important ones to be 

taken into consideration. In this respect the low-water 

mark is a natural feature which plays a cardinal role 

that cannot be overlooked. The 1982 Convention has not 

come into operation but many of its provisions, 

especially the articles concerning baselines, are widely 

regarded as giving expression to an international 

customary law situation which has developed over a long 

period. 1 The general applicability of the articles in 

question is not a matter of doubt. 

Many of the issues for the future will revolve around 

the interpretation of the concepts mentioned above. 

What, for example, is the "general direction of the 

coast" or what are the "natural entrance points of a 

bay"? In such cases it is necessary to look at the 

geographical circumstances in each particular case in 

order to apply the conventional law. 2 The fact that some 

of the LOSC provisions are rather vaguely formulated 

complicates the task and requires an interpretation in 

good faith. The principles of good faith should 

naturally apply also in the establishment of the 

low-water mark itself, perhaps even more than in the 

case of other concepts involving natural features, since 

the low-water mark is going to be the starting point in 

determining baselines even where other geographical 

features are present and relevant. 
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VI FOOTNOTES 

l cf. Gamble/Frankowska: 21 SDLR 1983/86, p. 431 at 
498; MacRae: 13 CWILJ 1983, p. 181 at 221/222; 
see additionally the similarity to the TSC. 

2 cf. the Canadian Arctic Archipelago, which is 
beside the polar regions the only geographical 
configuration where conventional law is not 
sufficient (see Chapter III(vii)) 

125 



TABLE OF TREATIES AND CONVENTIONS 

Treaty of Tordesillas (1494) 

United States/Great Britain 
Convention (1818) 

Anglo-French Fisheries Convention 
(1839) 

Anglo-French Fisheries Convention 
( 1861) 

North Sea Fisheries Convention 
(1901) 

Convention on the Territorial Sea 
and the Contiguous Zone (1958) 

1 MR (Suppl), 373 

- Moore I, 780 

27 BFSP 983 

57 BFSP 8 

94 BFSP 29 

576 UNTS 205; 52 
AJIL 1958, 834 

Convention on the High Seas (1958) - 450 UNTS 82; 52 
AJIL 1958, 842 

Convention on the Continental 
Shelf (1958) 

Convention on Fishing and 
Conservation of the Living 
Resources of the High Seas 
(1958) 

Antarctic Treaty (1959) 

Convention on the Law of the Sea 
(1982) 

126 

499 UNTS 311; 52 
AJIL 1958, 858 

559 UNTS 285; 52 
AJIL 1958, 857 

402 Unts 71; 54 
AJIL 1960, 477 

- UN Dec. A/Conf. 
62/122; 21 ILM 
1261 



TABLE OF CASES AND ARBITRATION 

Anglo-Norwegian Fisheries Case ICJ-Report, 116 (1951) 
(ICJ) 

Case Concerning the Continental - ICJ-Report, 18 (1982) 
Shelf (Tunisia - Lybia) 

Case Concerning Delimitation of - ICJ-Report, 246 (1984) 
the Maritime Boundary in the 
Gulf of Maine Area 
(Canada v United States) 

Channel Continental Shelf Cmnd. 7438 (1979) 
(United Kingdom - France) 

Chen Yin Ten v Little II Aus LR 353 (1976) 
(Australia) 

Li Chia Hsing v Rankin 141 CLR 184 (1979) 
(Australia) 

Louisiana v Mississiooi 202 US l (1905) 
(United States) 

Lybian Arab Jamahiriya v Malta ICJ-Report, 13 (1985) 
Continental Shelf Case 1985 

North Atlantic Coast Fisheries 11 RlAA 167 (1910) 
Arbitration (Great Britain 
and United States) 

Post Office v Estuary Radio 2 QB 740 (1968) 
(United Kingdom) 

The Anna (Great Britain) 5 c. Rob. 372 (1805) 

Twee Gebroeders Case 3 C. Rob 162 

United States v California 332 US 19 (1947) 
(United states) 

United States v California 381 US 139 (1964) 
(United States) 

United states v Californiq 382 US 448 (1965) 
(United States) 

united states v Louisiana 339 us 699 (1950) 
(United States) 

127 



United States v Louisiana 
(United States) 

United States v Texas (United 
States) 

128 

394 us 11 (1969) 

339 us 707 (1950) 



TABLE OF LEGISLATION 

Austraiia 

Chile 

Federal Republic of Germany 

German Empire 

South Africa 

United Kingdom 

129 

Fisheries Act of 1952-1973 
- Acts of the Parliament 

1901-1973 Vol. 5, p. 765 

Chilian Civil Code of Dec 
15th, 1855 
- Rosenne: Cod. 1, p. 61 

Bundesgesetzblatt 1984 I, 
p. 1366 

Prisenordnung fur das 
Deutsche Reich v. 30.9.1909 
- Rosenne: Cod. 2, p. 61 

Sea Shore Act No. 21 of 
1935 
Territorial Waters Act No. 
87 of 1963 
- Statutes of the Republic 

of South Africa, Vol. 23 

Territorial Waters 
Jurisdiction Act of 1878 
- 41/42 Viet. C. 73 

Territorial Waters Order 
in Council 
S.I. 1965 III p. 645 



SELECTED PROVISIONS 

OF THE 1982 CONVENTION ON THE LAW OF THE SEA 

Article 2 

(1) The sovereignty of a coastal State extends, beyond 
its land territory and internal waters and, in the case 
of an archipelagic State, its archipelagic waters, to an 
adjacent belt of sea, described as the territorial sea. 

(2) This sovereignty extends to the air space over the 
territorial sea as well as to its bed and subsoil. 

( 3) The sovereignty over the territorial sea is 
exercised subject to this Convention and to other rules 
of international law. 

Article 3 

Every State has the right to establish the breadth of 
its territorial sea up to a limit not exceeding 12 
nautical miles, measured from baselines determined in 
accordance with this Convention. 

Article 4 

The outer limit of the territorial sea is the line every 
point of which is at a distance from the nearest point 
of the baseline equal to the breadth of the territorial 
sea. 

Article 5 

Except where otherwise provided in this Convention, the 
normal baseline for measuring the breadth of the 
territorial sea is the low-water line along the coast as 
marked on large-scale charts officially recognized by 
the coastal State. 

Article 6 

In the case of islands situated on atolls or of islands 
having fringing reefs, the baseline for measuring the 
breadth of the territorial sea is the seaward low-water 
line of the reef, as shown by the appropriate symbol on 
charts officially recognized by the coastal State. 
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Article 7 

(1) In localities where the coastline is deeply indented 
and cut into, or if there is a fringe of islands along 
the coast in its immediate vicinity, the method of 
straight baselines joining appropriate points may be 
employed in drawing the baseline from which the breadth 
of the territorial sea is measured. 

(2) Where because of the presence of a delta and other 
natural conditions the coastline is highly unstable, the 
appropriate points may be selected along the furthest 
seaward extent of the low-water line and, 
notwithstanding subsequent regression of the low-water 
line, the straight baselines shall remain effective 
until changed by the coastal State in accordance with 
this Convention. 

(3) The drawing of straight baselines must not depart to 
any appreciable extent from the general direction of the 
coast, and the sea areas lying within the lines must be 
sufficiently closely linked to the land domain to be 
subject to the regime of internal waters. 

( 4) Straight baselines shall not be drawn to and from 
low-tide elevations, unless lighthouses or similar 
installations which are permanently above sea level have 
been built on them or except in instances where the 
drawing of baselines to and from such elevations has 
received general international recognition. 

(5) Where the method of straight baselines is applicable 
under paragraph 1, account may be taken, in determining 
particular baselines, of economic interests peculiar to 
the region concerned, the reality and the importance of 
which are clearly evidenced by long usage. 

(6) The system of straight baselines may not be applied 
by a State in such a manner as to cut off the 
territorial sea of another State from the high seas of 
which are clearly evidenced by long usage. 

Article 8 

(1) Except as provided in Part IV, waters on the 
landward side of the baseline of the territorial sea 
form part of the internal waters of the state. 
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( 2) Where the establishment of a straight baseline in 
accordance with the method set forth in article 7 has 
the effect of enclosing as internal water areas which 
had not previously been considered as such, a right of 
innocent passage as provided in this Convention shall 
exist in those waters. 

Article 9 

If a river flows directly into the sea, the baseline 
shall be a straight line across the mouth of the river 
between points on the low-water line of its banks. 

Article 10 

( 1) This article relates only to bays the coasts of 
which belong to a single State. 

( 2) For the purposes of this Convention, a bay is a 
well-marked identation whose penetration is in such 
proportion to the width of its mouth as to contain 
land-locked waters and constitute more than a mere 
curvature of the coast. An indentation shall not, 
however, be regarded as a bay unless its area is as 
large as, or larger than, that of the semi-circle whose 
diameter is a line drawn across the mouth of that 
indentation. 

( 3) For the purpose of measurement, the area of an 
indentation is that lying between the low-water mark 
around the shore of the indentation and a line joining 
the low-water mark of its natural entrance points. 
Where, because of the presence of islands, an 
indentation has more than one mouth, the semi-circle 
shall be drawn on a line as long as the sum total of the 
lengths of the lines across the different mouths. 
Islands within an indentation shall be included as if 
they were part of the water area of the indentation. 

{4) If the distance between the low-water marks of the 
natural entrance points · of a bay does not exceed 24 
nautical miles, a closing line may be drawn between 
these two low-water marks, and the waters enclosed 
thereby shall be considered as internal waters. 

{5) Where the distance between the low-water marks of 
the natural entrance points of a bay exceeds 24 nautical 
miles, a straight baseline of 24 nautical miles shall be 
drawn within the bay in such a manner as to enclose the 
maximum area of water that is possible with a line of 
that length. 
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( 6) The foregoing pro':"isions do not apply to so-called 
"historic" bays, or in any case where the system of 
straight baselines provided for in article 7 is applied. 

Article 11 

For the purpose of delimiting the territorial sea, the 
outermost permanent harbour works which form an integral 
part of the harbour system are regarded as forming part 
of the coast. Off-shore installations and artificial 
islands shall not be considered as permanent harbour 
works. 

Article 12 

Roadsteads which are normally used 
unloading and anchoring of ships, 
otherwise be situated wholly or partly 
limit of the territorial sea, are 
territorial sea. 

Article 13 

for the loading, 
and which would 
outside the outer 
included in the 

(1) A low-tide elevation is a naturally formed area of 
land which is surrounded by and above water at low tide 
but submerged at high tide. Where a low-tide elevation 
is situated wholly or partly at a distance not exceeding 
the breadth of the territorial sea from the mainland or 
an island, the low-water line on that elevation may be 
used as a baseline for measuring the breadth of the 
territorial sea. 

(2) Where a low-tide elevation is wholly situated at a 
distance exceeding the breadth of the territorial sea 
from the mainland or an island, it has no territorial 
sea of its own. 

Article 14 

The coastal State may determine baselines in turn by any 
of the methods provided for in the foregoing articles to 
suit different conditions. 
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Article 15 

Where the coasts of two states are opposite or adjacent 
to each other, neither of the two states is entitled, 
failing agreement between them to the contrary, to 
extend its territorial sea beyond the median line every 
point of which is equidistant from the nearest points on 
the baselines from which the breadth of the territorial 
seas of each of the two States is measured. The above 
provision does not apply, however, where it is necessary 
by reason of historic title or other special 
circumstances to delimit the territorial seas of the two 
States in a way which is at variance therewith. 

Article 47 

(1) An archipelagic State may draw straight archipelagic 
baselines joining the outermost points of the outermost 
islands and drying reefs of the archipelago provided 
that within such baselines are included the main islands 
and an area in which the ratio of the area of the water 
to the area of the land, including atolls, is between 1 
to 1 and 9 to 1. 

(2) The length of such baselines shall not exceed 100 
nautical miles, except that up to 3 per cent of the 
total number of baselines enclosing any archipelago may 
exceed that length, up to a maximum length of 125 
nautical miles. 

( 3) The drawing of such baselines shall not depart to 
any appreciable extent from the general configuration of 
the archipelago. 

(4) Such baselines shall not be drawn to and from 
low-tide elevations, unless lighthouses or similar 
installations which are permanently above sea level have 
been built on them or where a low-tide elevation is 
situated wholly or partly at a distance not exceeding 
the breadth of the territorial sea from the nearest 
island. 

(5) The system of such baselines shall not be applied by 
an archipelagic state in such a manner as to cut off 
from the high seas of the exclusive economic zone the 
territorial sea of another State. 
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(6) If a part of the archipelagic waters of an 
archipelagic State lies between two parts of an 
immediately adjacent neighbouring State, existing rights 
and all other legitimate interests which the latter 
State has traditionally exercised in such waters and all 
rights stipulated by agreement between those States 
shall continue and be respected. 

(7) For the purpose of computing the ratio of water to 
land under paragraph 1, land areas may include waters 
lying within the fringing reefs of islands and atolls, 
including that part of a steep-sided oceanic plateau 
which is enclosed or nearly enclosed by a chain of 
limestone islands and drying reefs lying on the 
perimeter of the plateau. 

(8) The baselines drawn in accordance with this article 
shall be shown on charts of a scale or scales adequate 
for ascertaining their position. Alternatively, lists of 
geographic co-ordinates of points, specifying the 
geodetic datum, may be substituted. 

(9) The archipelagic State shall give due publicity to 
such charts of lists of geographical co-ordinates and 
shall deposit a copy of each such chart or list with the 
Secretary-General of the United Nations. 

Article 48 

The breadth of the territorial sea, the contiguous zone, 
the exclusive economic zone and the continental shelf 
shall be measured from archipelagic baselines drawn in 
accordance with artic1e 47. 

Article 50 

Within its archipelagic waters, the archipelagic State 
may draw closing lines for delimitation of internal 
waters, in accordance with articles 9, 10 and 11. 

Article 121 

(1) An island is a naturally formed area of land, 
surrounded by water, which is above water at high tide. 

(2) Except as provided for in paragraph 3, the 
territorial sea , the contiguous zone, the exclusive 
economic zone and the continental shelf of an island are 
determined in accordance with t he provisions of this 
Convention applicable to other land territory. 
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(3) Rocks which cannot sustain human habitation or 
economic life of their own shall have no exclusive 
economic zone or continental shelf. 

Article 234 

Coastal States have the right to adopt and enforce 
non-discriminatory laws and regulations for the 
prevention, reduction and control of marine pollution 
from vessels in ice-covered areas within the limits of 
the exclusive economic zone, where particularly severe 
climatic conditions and the presence of ice covering 
such areas for most of the year create obstructions or 
exceptional hazards to navigation, and pollution of the 
marine environment could cause major harm to or 
irreversible disturbance of the ecological balance. Such 
laws and regulations shall have due regard to navigation 
and the protection and preservation of the marine 
environment based on the best available scientific 
eviq.ence. 
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