THE LEGAL S8STATUS OF
AFRICAN WOMEN
IN

4IMBABWE=-RHODESTA

BY

T W BENNETT B4 LLR (RHODES)

SENTOR LECTURER FACULTY OF LAW
UNIVZRSITY OF CAPE TOWN

Being a Thesis submitted for the degree of
Doctor of Philosophy in the Faculty of Law
University of Cape Town



The copyright of this thesis vests in the author. No
guotation from it or information derived from it is to be
published without full acknowledgement of the source.
The thesis is to be used for private study or non-
commercial research purposes only.

Published by the University of Cape Town (UCT) in terms
of the non-exclusive license granted to UCT by the author.


























































































29

The tribal authorities, in Zimbabwe-Rhodesia, had lost much of their
political power and, along with it, their judicial power. Although res—-
ident magistrates were competent to appoint chiefs to exervise civil and
cieiminal jurisdietion over African921, this had never been done., Despite
the absence of any official recognition, however, the traditional African
courts had continued to function since the Occupationzz. The incorporation
of the chiefs into the governmental framework in accordance with the policy
of indirect rule was 3 rather slow and piecemeal process in Zimbabwe-—
Rhodesia. This was the result of the government's ambivalent attitude
toward the tribal leaders. On the one hand, the weakening of traditional
tribal authority was welcomed; on the other hand, it was recognised that
the tribal authorities could make 2 =zignificant contribution towards the
administration of the :0untry2.. Tt wae only in *he 1930's that the
chiefs had fully emerged, again, uas *ribal leaders. The Narive Councils Act
provided a forum for discussion of lz2cal affairs and the Native Law and
Courts Act25 restored to the chiefs their judicial powers. Tt was felt,

at the time, that to recognise .the tribal! courts would do no more than

to legalise an existing practice. The only alternative was to

"clap these chiefs inte prison every time they zomply with
the custom handed down to them by their ancestors and which
i% not repugnant to justice.' 24

It was also hoped that through the guidance of the tribal and native
commissioners' courts, the African population would gradually come to
dbsorb European law and customs. An added practical advantage would be
4 reduction of the number of cases heard by rhe native commissioners'

courts,

Close contre) was maintained over the new courts. The native commissioners
. . . 27 )
were enlrusted with extensive revisory powers . Theywere given access

to all recurds kept by chiefs' courts and could, on their own initiative,

21 Section !1 of b High Commissioner's Proclamation of 1891

««  Howman Report on Native Courts for Southern Rhodesia para 27

23 Rhodesia Governmen' Native Affairs Commission o: Znquiry, 1910-1911 5
24 No 3B of 1937

25 No 33 of 1937

26 Hansard, lst November, 1937, col 2444

27  Section 10 of the Native Taw and Courts Act
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trom perusal of the records, revise the proceedings of the court and
transfer the matter to their own court or any other competent tribunal.
In addition, the native commissioners' courts were constituted courts

of appeal from the tribal court528. It would be more accurate, however,
to say that cases could he retried in the native commissioners’ courts,
for the judgment of the tribal court became of ne force and effect and

29
the matter wasg heard de novo .

In 1958, further changes occurred in the court system when, as a result
of the report of a conmittee convened to investigate the inferior courts
of 7imbabwe-Rhodesia, magistrates were given jurisdiction to hear civil
cases hetween Africans. when both parties had conserted thereto or where
one of the parties wac an African who had obtained exemption from African
customary 1aw30. At the game time. the Native Affairs Act was amended
to bring the native commissioners’ Jiurisdiction more cloesely into line
with the jurisdiction of the magistrates' courts in respect of the
subject matter of the claimjl. In 1963, the last vestiyes of the native
commissioners' criminal jurisdiction were removed:  henceforth, they
were competenk to hear general matters of contempt of court onlyjz.

As a result, the magistrates' courts and the High Court gained exclusive

criminal jurisdiction over Africans.

The Present Jurisdiction of Courts Dealing with Africam Litigation

A major recrganisatiorn of the African courts occurved again, .n 1969,
, . 32 .

when the nresent Afrircan Law and Tribal Courts Act was passed. The

structure of the courts and their civil jurisdiction may now be con-

sidered iu light of their legislation.

Apart from mipor changes, the structure and jurisdiction of the European

courrs has remained substantially the same, since the '930's. The lowest

28  Scction 11 of the Native Law and Courts Act
23 Palley op cit bHaw
30 Hansard, 25th February, 1958, co) 1119; Magistrate's Court Amend-

ment Act No 4 o° 7358
31 Section 3 of =-c Nazive Affairs Am.dment Act No 15 of 1958
Y

Native Affairs amendment Act No 22 of :h3

32 Formerly, No 24 o 1969, now Chapter 237
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grade of court is the magistrate's court, constituted in terms of the
Magistrates uourt Actga‘ Magistrates have jurisdiction over Africans

and Europeans alike in civil matters. The common law is almost
exclusively applied in these courts for, in terms of Section 13 (Z) of

the Act, a magistrate may, at his discretion, trznsfer a case to a district
commissivver's court, if it appears to him that the matter falls to be
decided wholly or substantially by customary law. It seems that although,
under Section 3 (1) ot the African iLaw and Tribal Courts Act, magistrates
are competent to apply customary law, they prefer, in practice, to transfer

cases ilnvolving customary law Zo the district commissioners' courts.

The next court in the hierarchy of European courts is the General Divislon
of the High Court, established in terms of the High Court Act35n This
court has inherent >rurisdiction 1n respect of all matters and over all
peoplie In Zimbabwe-Rhodesia. although the High Court is competent Co

1

hear cases involving <ustomary 'aw, in practice it will refuse to do

so, preferring, instead, Lo reler Lhe case te a district commissioner's
cuut:aé. According’y, the common law is nearly always applied in this
tribunal. The Appelate Division of the High Court, the third court in
the hierarchy, is corstituled in terms ofF the 1969 Constitution. It has
ne original jurisdictron; it may hear appeals from the General Division,

“he maglstrates' court= and the Cour: of Appeal for Afrizan Civil Cases.

fXcent inm the latter -ase, the common law 15 applied in this court.

Mijor changes have occurred in the structure and rurisdiction of the

rourts desipned to hear African civil cases. The firs+t hievarchy is

based on the district commisslioners' courts. These courts are established
: ) . ) 37 .

11 terms of Section of rhe African Afl..rs Acct The couvrt 1s cons—

tituted by omne distr.ct commissioner, assistant district commissioner or
Jistrict ot lcer, sit<ing aione, although he may summon to his assistance

L . . 38
a chief or headmar ¢~ sit in an advisory capaclity as an assessor . The

34 Chapter 18
35 Chapter 14

26 Mpambwa v Mpambwa 1974 (4} SA 307 {(R) and rhe critique nf this
decisicon in {.974) 14 Rhedesian Law Journal 100

7?7 Chapter 228
¥ Section 5 (1) aad (4) of the African Affairs Act
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jurisdiction of the district commissioner is specifically defined in
terms of race. 1t is provided that he has jurisdiction in civil suits

"in which the rights of Africans only are concerned or which
have been transferred from a magistrate's court under the
Magistrates Court Act," 39

The same limitations 1n respect of the subject matter of the dispute are
imposed upon the district commissioners' courts as are imposed on the
magistrates' courts in terms of Section 13 (1) of the Magistrates Courts
Act. Unlike magistrates' courts, however, district commissiont:s courts
have jurisdiction tc adjudicate upon cases affecting the status of Africanms,
in particular with regard to the dissolution of customary law marriages

or civil or Christian marriages, since thesc matters are not excluded

from the jurisdiction of district commissicners by Section 13 (1) of the

Magistrates Courts Act.

Appeal lies from a district commlsslioner’'s court te rhe Court of Appeal
for African Civil Cases, This court was established in terms of Section
6 of the African Affarrs Act. The court is constituted by a President
{(a retired judge or advocate of at least ten years' standing) and two
other members who are, or have been, district commissioners. Further

appeal lies from this court to the Appellate ivision

The second hierarchy of African courts is bhased on the tribal courts,
namely, the courts of chiefs and headmen. The Minister of Internal Affairs
may grant judicial powers to any chief or headman he thinks fitao. The
tribal courts have civil jurisdiction over Africans where the detendant

is normally resident in the area of the court's jurisdiction or the cause
of action arose within the area of the court's jurisdiction or if the
defendant consented to the jurisdiction cf the court. They have juris-
diction over Africans and non-Africans .o the circ.uscances described
above, provided that the non-African consents to the jurisdiction of the

4 .. . .
court 1. The jurisdiction of the courts in respect of the nature and

subject matter of the dispute is unlimited ca.ept that it has no juris-

39 Section 5 (1) of the African Affairs Act
40 Section 7 (1) of the African Law and Tribal Courts Act

41 sectiom 9 (1) “H) of the ASrican Law and Tribal Courts Act
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o . . e . 42 .
diction to dissolve a civil or Christian marriage . Similarly, no
limitations have been imposed on the orders which a tribal court is

competent to make in civil cases

The African Law and Tribal Courts Act introduced an important change in
the Zimbabwe-Rhodesian court structure by establishing a new court of
appeal for the tribal courtséa. The Tribal Appeal Court is composed of
three chiefs who are vresidents of tribal courts It is a remarkable
tribunal in that it acte as the final court cf appeal in civil cdses,
theruby severing all connection with the district commissioners' hierarchy
of courts and the European courts. In this maoner, a self-contained
hierarchy of tribal courts has been created. The district commissioners
have been left with only very limited supervisory powers over the tribal

45
courts .

An African, in Zimbabwe-Rhodesia, has the option of bringing a civil case
in one of four separate fora, with the possibility of appealing to one

of three different courts of appeal-

MAGESTRATE'S COURT HIGH QURT DISTRICT COMMISSIONER TRIBAL COURT
- : ‘

t '
APPELLATE TJVISION COURT OF APPEAL FOR TRIBAL APPEAL
AFRICAN CIVIL, CASES COURT

I

APPELLATE DIVISION

Although the jurisdiction of the inferior courts is limited with regard

to atea (viz, the general principle of actor sequitur forum rei is applied),

the areas of the courts' jurisdiction overlap. In effect, therefore, the

defendant has no way of inhibiting the plaintiff's choice of forum.

Tt can no longer he said that Zimbabwe-Rhodesia has a dual court structure,
In civil cases, it would be more accurate to describe it as a triadic

court structure.

4. Section 9 (3) ef the African Law and Tribal Courts Act
47 Yection 10 of *he African Law and Tribal Courts Act
bt Section 21 (2) of the African Law and Tribal Courts 4 ¢

45 Section 20 of tne African Law and Tribal Courts Act
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Assessment of the Cours Structure

It is apparent, from the histerical evelution of rhis system, that the
structure of the Africap courts has never been determined by a single,
consis: cnt poliey. The magistrates’ courts and the High Court, on the
other hand, were instituted to cater for European iitigation. This has
been their function since they were first establicshed and they continue
to apply only the common law. It is more difficulrc to determine the
purpose and function of the African courts. We may infer (from his position}
that the district comm:.ssioner 1s expected to realise the interests and
aspirations of a laryge aumber cof Africans who are in a phase of cultural
transition. While district commissloners are expi. .ed to be famillar
with the traditional cu'tural values and attitudes of the African pop~™
ulation, they are also educated in the common law tradition46. The laws

appfied in their courts reflect rtheir dual vole in at least four respects.

Firstly, in terms of the conflict of lawe rules contained in Section 3

of the African Law and Tribal Courts Act, district zommissioners may apply
either the common law >1 customary to the solutior of a dispute. In
this manner, they may exclude customary law. (The conflict of laws process

will be considered in detail in the next chapter).

Secondly, district commissioners' courts have not hesitated te update
customary 'aw in order te meet mudern demands. For example, 'n traditional
customary ‘aw, ap African woman was not deemed to be Capablehof entering
tnte fransactions with neople outside her own family. Her modern role in
commerce and industry nas made this rule anachrounistic. The district
conmissioners' courts have, thevefore, given her full contractual capacity

. . . 47
with regard to the running of her business concerns .

Thirdly, and this causes considerable difficulty in understanding African
cus _omary law “n Zimba»we—Rhouesia, district commissicners have transposed

(although often w:consciously) rules and principles from the receilved

46 Yolleman op cit Chauter *, although he shows how the district
commissioner tendec¢ te lose his oripinally cls = contact with the
african people

fasara v Agnes Manjaya 955 SRN 853
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system of common law into customary lawas. They have done this in two
ways. At a fundamental level, European administraters and lawyers, from
their observation of African social institutions, have inferred variocus
tules of customary law. Instead of attempting to understand and apply
these rules in terms of their African social setting, they have often
subsumed them under related phenomena of the common law. The training of
an anthropologist sensitizes him to the subtleties of cultural difference
and puts him on his guard against descripticns which are moulded by his
own cultural traditionsao Frequently, the lawyer lacks this training
and, in consequence, tends to describe and evaluate rules of customary law
as 1f they were part of rhe more familiar svstem of common law. Of course,
there may well be a similarity between our own and fcreign legal rules.

It the rules bear rlose resemblance, we may be forgiven for treating them
as if they were the same as ours; but we are in danger of failing to
appreciate marginal differences which may exist in the rules themselves

or thelr applicarion in the foreign system of law. Such lack of under-
standing may easily promote distortion of the foreign ruleSO. The following
statement provides a useful illustration of this prohlem:*

"Under traditional African law a woman never attained
full legal status On marriage she left the guardian-—
ship (patria potestas) of her father aud came under

the subordination of her husband. In general she
remained a minor under tutelage." 51

We find here that several technical terms., derived from the common law,
hlave been applied to the African legal system - “guardianship", "patria
potestas', "minor" and "tutelage'. This does not, nece- :arily, mean that
there 1s never correspondence between the institutions of customary law

and those of the coummon law but, 1f there is, in fact, a difference,

4K Bohannan Justice and Judgment among the Tiv Chapter 1; Gluckman
“African jurisprudence’ (1961/2) Advancement of Science 443

49 See Beattie Other Cultures 41-48

50C Regarding the Furopean c~nception of customary law generally, the
f.lowing comment is illuminating: "Some tri es ave so low in
the scale of social organization that their usages and conceptiomns
of rights and duties are not to be reconciled with rhe institutions
or the 'egal ideas of civilised society. ... On the other hand, there
ire indigenous peop.es whose legal conceptions, “hough differently
developed, are hard.y less precise than our ow: When once they
have been studied and understood they are no less enforceable tham
rights arising urder English law." Xn Re bouthern Rhode 1919
AC 211 at 233-234 (PC)

51 Child The History and Extent of Recognition of Tribal Law .n Rhodesia 89
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customary law may suffer fiom distortion. It may even happen that the
distorted perception wrejudices the attitude of the administrator of
customary law. The c’assic example, in this regard, was the European
conception of marriage comsideration In South Africa, European observers
noted that when Africans entered into a marriage, the husband gave his
prospective wife's family a valuable consideration (usually in the form
of cattle). Many observers inferred from this practice that the husband
"purchased” his bride>2, Moreover, the South Africar courts and several
writers called marriage consideration "dowry", although it is obvious
that dowry is a completely diffurent institutlon53 (The giving of dowry
is foreign even to the —ommon law. Our understanding of it is derived
from Roman law where it was originalivy considered to be a contribution

by the wife or her family to asslist the husband to establish a new house-
hold5a.) In view of these misconceptions, we should not be surprised

to find Seymour (a leading authority on customary law in South Africa)
commenting:

"Although this view Is based on speculation after a
consideration of ancient law, it seems probable that
the payment of dowry {(bridewealth) originated as a
species of sale or exchange; in primitive patriarchal
socieries, the head of the family had the jus vitae
necisque over his children, the power to sell them in
bondage, or to gtve them in marriage."” 5%

One may be forgiven for suspecting that it is this type of distortion
which prompted an early South African missionary-anthropologist to say
That marriage r~onsilderation 'poisoned the whole of mative Tiee®, This
iv an understandable pount of view 1f the wife is considered tu be the
obiect of a commercial uontract. It is only since the true nature of
the marriage consideration has been revealed that lawyers and others

concerned with the administration of customary law have shown a less

. . . . . .57 . .
nostiie attitude to the institution”™ . The example cited is, perhaps,

52 Seymour Bantu iaw in South Africa 142 and the authorities cited

53 Seymour ibid

54 Yan Warmelo An introduction te tae Principles ot Romar Civil Law

51; Thomas Tre Institutes of Justinian 34

55 op cit 142
56 Junod Life of a South African Tribe Vol 1 282

57 Seymour op cit 142
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should never come before a public court; they should be solved within

the family concernedﬁﬁ. It will readily be appreciated that the husband/
father of a family group will attempt to settle any disputes which arise
between his wives and his c¢hildren. As such, he acts in an informal
judicial capacity when he presides over the family court. More important
is the village court, presided over by the village headman (designated a

"kraalhead"” by government and called samusha/sabuku by the Shona). The

village headman is competent to hold an informal court, in the nature of
a family court, to setrie any disputes arising within the village community
under his authority. Only minor and simple cases, susceptible of ready

. . 67
settlement, are heard at this low level .

If the village headman zannot solve the dispute or if the matter is serious
{such as seduction or adultery)} it will be heard in a wardhead's court .
This court differs frow rhe village headman'’s court in that it has a more
formal procedure and precise structureﬁq. As Holleman puts it, Lhe
function of a village headman is that of an arbitrator settling a dispute,
while the function of a wardhead is that of a judge formally deciding a
case?o, At the highest level of authority, acting as a rou:' of appeal
from the wardheads' courts, is the chief's court. As a judicial otficer,
rhe chief has inherenr jurisdiction over all persons in the chiefdom.

Apart from his appeal jurisdiction, he acts as a court of the first instance
with regard to such serious matters as assault, stocktheft, witchcraft etc.

The procedure in this tribunal tends to be more formal than that of the

hb Bourdillon op cit 147 for a brief description of the court structure;
Goldin and Gelfand op ecit 30-35 regarding the tribal authorities.

Refer to the description of a village (mushal in Chapter 2

7 Holleman Shona Customary Taw 8; Goldin and Ge’fand op cit 120-121;
Holleman in Gluckman and Colson {(Eds) Seven Tribes of Central Africa
363

68 Goldin and Gelfand op_cit 226

69 For a general description of the ward (dunhu) see Holleman Shona
Customary law 11-14; Seven Tribes 367-372

70 Seven Tribes 370-377: Shona Customary Law 8; The Shona draw a
"lstinction between the functiom of = village headman arbitrating
a dispute - which is termed kvenzanisa nyaya — and the formal
adjudication of a wardhead -~ Yutonga mhoswa
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. . .71
wardhead's court, as befits the most supcrior court of the trihe .

The manner im which the tribal courts apply customary law and, indeed,

their conception of their role in settling disputes gives them a distinctive
character. Law is not usually applied, as it is in European courts, as

a fixed and predetermined system of rules.

"You will find no tribal African, however intelligent or
experienced, who can even venture to give you a systematic
and critical exposition of a particular legal subject, let
alone a review of the salient principles or classifications
of the law of his people. He may quote a number of legal
maxims and present these as if they were strict legal def-
initions, rigid rules of law. But when it comes to actua)
practice it becomes evident that these maxims are too
genetralised or teo vague to permit strict jinterpretation.
... They are important hecause they represent certain broad
guiding principles or approximations or isolated beacons or
landmatks by which a general direction can be found. But
they are certainlv not strict, charted roads from which one
cannot deviate, And so the course of Shona Law is a flexible
one and, te our mind, often unpredictable.' 72

To the African mind, the provision of various rules and their interpretation
1s less important tham the task of sclving social disputes. In other

words, it is more important that the disputing parties discover a new

modus vivendi. that their dispute and its harmful effects be erased and

that the cuimuunity return to harmonious co-existence?3. Tn achieve

this aim, it is ofter more important to reconcile the disputing parties

than to apply, impartially, rules of law for the solution of a conflict.

The Shona judicial officer would "settle rather than decide.. appease and

. 7
recutvile rather than enforce.”

71 For a general description of the chiefdom (nyika) see Holleman
Shona Custowmarv Taw 15-21; Seven Tribes 376-37"

72 Holleman Ussucs _n African Law 13

73 Bohannan op cit 61-65, 96-101 and 210-214

74 Holleman Issues ‘n African Law 4. For a useful description of the

judicral pre:ess in the <riba’ courts see Bourdiilon op cit 147-160.
The importance of vecomei tation (and, in consequence, the relevance
of rules of law' should not, however, be overstressed. In many
cases, such as delictual actioms an: claims for return of rovoro,
tribal cou::s unction in wich the same mann : as Furomean courts.
See Gluciman The Judicial Process among the Barotse of Northern
Rhodesia 55sq and van Velsen "Procedural ‘nformality, reconciliation,
and fa’se comparisors' in Gluckman (Ed) Tdeas and Procedures in
African Customzvy Law 13753
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In this regard, it is pertinent to question the -~tent to which tribal

courts will act upon government legislatiom. Apart from the fact that

the educational qualifications of African judicial officers seldom equip

them to apply complex legislative provisions, it must be appreciated that

the strict application of such rules is not in keeping with the African
conception of a judicial role. The best documented example illustrating

this proposition relates to rthe enactment depriving kribal leaders of their
judicial powers during the period 1898 to 193775, Despite this legislation,
it was quite apparent that chiefs and headmen continued to dispense justice
with the consent and to the satisfaction of their people. This did not,
necessarily, indicate that the tribal leaders deliberately violated statutory
law; rather, it indicated that the administration of justice was a far

nore flexible and informal process than in the European community, depen-—
dent not on the wording of a statutory instrument76. For these reasons,

one should ot assuwmwe that legislative provisions will automatically be
applied in tribal courts. Much will, obviously, depend on the education

and attitude of the individual chief or headman but, as a general rule,

it would be safer to assume that only district commissioners regular 1y

take account o' statutory law.

Finally, we should note that the tribal courts and the di:. rict commissioners'

courts have quite different attitudes to the doctrine of siare decisis.

Courts staffed by Europeans, not surprisingly, follow the common law

tradition of stare decisis. The decisions of the Court of Appeal for

African Civil Cases previde binding precedents For the district romm-
tssioners’ courts. They are recorded and reported, in this manner supplying
a readily ascertainable source of law. (It is uncertain, however, whether

the Cous . of Appeal 1s bound by its own decisions n view of some startling

75 Rhodesia Government Commission appointed to ingquire inte and report
on_administrative and judicial fuuctions in the Native Affairs
and District Courts Departments para 183, regard:ng the widespread
disregard of legislatior

76 Holleman Chief, Council and Commissioper 92 describes a similar
situation concerning the criminal jurisdiction vi tribal courts.
Al hough, off” ~lally, the courts lacked criminal jurisdiction, they
continued to hear criminal cases simply because they were unaware,
in most instance, of the common law distinctions between crimes and
delicts. See also the case of § v S v Khumalo 1973 (1) SA 567 (R)
Tegardlng the statutory distinction between judicial and arbitral
functions in triba® courts
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reversals of previous decisions??). Tt would seem most unlikely, on the
other hand, that the decisions of either the district commissioners’

courts or the Court of Appeal provide precedent for the tribal courts since
the chiefs and headmen dc not have the requisite facilities or educational

requirements necessary Lo apply a doctrine of precedent consistently .

An individual tribal court may well abide by a decision it gave earlier
or it may even follow a decision given by a neighbouring court; but there

is certainly no formal doctrine of stare decisis in the sense that it is

applied in European courts?g Such a principle is, of course, inconsonant
with the general design of a tribal court which is "“to solve conflicts
rather than rationally and impartially tc apply abstvact rules of law."so
In the absence of a system of cage reporting and formal legal training
for the staff of tribal courts, of course, the doctrine of precedent is
impracticahle. For rhese reasons, it is unlikely that the tvribal courts
will fFollow the decisions of the tribal appeal courts. The latter courts
might have provided a ©ink bhetween the district commissioners’ courts

and the tribal courts but, again, it ies uncertain whether the decisions of
the tribal appeal courrs will bind district commissioners or whether the
decisions of the Court 9f Appeal will bind the tribal appeal courts. The
latter have sat on only a few occasions, to date, and no provision has

heen made tui reporting their judgments.

From the above, 1t is apparent that two separate and distinct systems of
customarv law have been promoted in Zimbabwe-hhodesia. The hierarchy of
courts based on the district commissioners’ courts and each, individual
tribal court is applying its own particular system of law. While there may
be, and, undoubtedly, there often is a degree of overlap, the two systems

of customary law in the country are in a state of divergence. The

77 For instance Kakoma v Chikono 1946 SRN 377; cof Imbwadzawo v Manondo
1948 BRN 431; Palley op ci:i 506-510

78 And statutory provisions: the tribal courts, for in: anve, simply
ignore the proviszons of Section 3 (5) of the African Law and Tribal
Couris Act regarding the interests of the child in custody orders.
instead they regularly apply the rules of customary law: Bennett
Appendix E Ques+ion 96

/9 Gluckman The Jv. cial Process 253sq

g0 Bourdillon op ~ir 158
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differences between the two systems seem to be destined to grow ever
greater. One significant influence, which could foster uniformity, is

the source from which the courts derive their knowledge of the law; but

the sources are widely disparate. The Court of Appeal for African Civil
Cases derives its law from authoritative texts, previous decisions and,
occasionally, from the opinions of expertsBl. Diglrict coOMMiSSiIONErs

rely partly on their personal knowledge of customary law but, mostly,

on precedents, texis «ud expert opinions. (The magistrates' courts and

the Jdigh Court, it should be noted, derive the law they apply from the

same sources, ensuring that a consistent body of rules is applied, regardless
of the court in which a suit is brought . The tribal courts, however, rely
solely on their intimate knowledge of the people and the laws of their

areas of jurisdiction. As Goldir and Gelfand have put it:

"tribal courts enunciate African law uniulluenred and
unimpeded by Roman~Dutch law or the study of books or
written precedents. ... The African knows his laws, not
as a result of study, but by virtue of being and living
as an African.' 82

Without a viable system of precedent linking the two hierarchies of courts,
and now that the appeal courts have been separated, it seem that, apart
from the slow process of education, little can be done to iutegrate the

83
rwo systems of custowary law

Account is taken, in this thesis, of the differencce between the laws
applied in the district commissioners' courts and the Cour* of Appeal for
frican Civil Cases, on the one hand, and the tribal courts, on the other.
For obviou< reasons, it 1s impossible to take account of the law applied
Lo each, individual tribal cour® in the country. Accordingly, the system
of Shona customnry law 's considered as a single system. While the
potential exists for divergence amongst the various tribal courts, there
is, in fact, a remarkable degree of uniformity in the Shona law relating
to women. Conseguently, in each chapter, where appropriate, the customary

L. . . . . 84
law, 25 it is expounded in the tribal courts will be p..:sented first

81 Section 5 of the African Law and Tribal Courts Act
82 op_cit 78
83 For a general treatment of the Zimbabwe- :wdes.an court system, see

Jennett "The African court system in Rhodesia: an aporaisa! (1975)
'5 Rhodesian Law Journmal 133

84 Authority for this Yody of law will be derived, principally, from
anthropologists and the author's vesearch prc_ect: Appendix E
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this will be followed by the law applied in the district commissioners'

courts and the Court o1 Appeal for African Civil CasesS5

85 Authority, in thls ipstance, s derived from the reported cases
and athors such as Child and Goldin and Gelfand



4 THE APPLICATION OF THE COMMON TAW AND CUSTOMAKY LAW

Colonial Solutions te Conflict Problems

Since a legal system 1g the reflection of a culturally unigue unit, the
co—exlstence of two cultural communities in Africe - Western European and
indigenous African -~ inevitably gave rise to legal duwality. Initially,

this dualism posed no particular problems: the received systems of

Western European law were applied to the white settlers and customary law

was applied to Africansl. This presupposed nc cultural contact between

the two coomunities  nce Africans began to participate in the Western
European sconomy and social intercourse between the two communities increased,

o

N - Fa
however, problems of conflict of Tlaws began to occur’ .

The type of conflict whizh occurred in Africa could best be designated an
"interperscnal conflirt” For the legal dualism inherent in the colonial

state asgumes that an i1ndividual, because of his culture, is bound by a

]

particular system ot law”. The conflict 1is conceived in terms of Che
person of the individua’ ratber than the territory of a foveign state
{which is the basis of Privace Internatiomal law). The guestion which
faced the colonial courte was when to apply a particular cystem of personal

law.

b—

Seidman "The reception of English law in colonial Africa revisited"
(1969) 2 East Africa lLaw Review 52: ™ipglish law was perceived as
immanent in soc.ety, and hence innate in Englishmen. The notion
that Fnglishmen carry their law with them in their portmanteaus was
a reflection of the same understanding. Its implication was that it
was just and nroner that their disputes be settled pursuant to the
law which was perceived as their birthright.” This represents a
revival of the personality principle which had formerly flourished
in the carly Middle Ages. Zach person was to be judged by his lex
originis, viz the tribal law of his birth. In the Lex Ribuaria
21.3, for iustance, it is provided: Hoc autem constituemus, ut
infra pago Ribuario, tam Franci, Burgundionis, Alamanni seu de
quacurque naticne commoratu. Fuerit, .o iudl io interpellatus, sicut
Iex loci contenit, ubi natus fuit, sic respondeat. Quod si damnatus
fuerit, secundum legem propriam, non secundum Rbuariam, dammum susteneat.

2 The conflict of laws iz a formal reflection of a more profound social
conflict: €or example, see Akolawin "Personal law 'n “he Sudan -
*rend- and developments" (1973} 12 Journal of Afr . can Law 149

3 Allott New Essays in African Law 113. This is not applicable, of
course in every field of law: oublic and commercial law matters are
soverned exclusively by the veceived sys.em of Turopean law: see infra
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The general answer was to apply customary law to Africans in cases which
involved family law, succession, vights to land and a few specific countracts.
Since the conflict was viewed 1n terms of person, it was appropriate that
the personal legal regime regulated rights and duties arising in the
private law sphere Im other areas, where the interests of state were
concerned (viz constitutional, administrative and 2riminal law), however,
the received system of Western European law was invarlably applied.
Similarly, the wide variety of transactions and institutions, such as corp-
orations, introduce! from Furope, necessitated application of the legal
gystem from which they were derived. Transactiong, such as the purchase

aof shares in a company or hire—purchase agreements, were all regulated by
the common law. This simplistic approach could net, indefinitely, prouvide
a full and satisfacrory answer and, in the course of time, various refine-

ments were evolved.

In the Portuguese and *rvancophone countries, an attempt was made to fore-
stall conflict problems by predetermining the persona! law of the individual.
Initially, all the Afv:ican inhabitants of the French colonies were typed

as having a customary ‘aw starus {(statut coutumier) and the whites had a

French civil law status (statut civil frangais).  All ci il and commercial
disputes arising helween persons who had a customary status were to be
Judged according te customary law. If an African, through contact with
Evtopean scociety, changed his life style so as to become assimilated into
¥rench culture, he could make application to a court to change his status

. - 0 ] - - ) -
o statut civii frangaxs . A simllar procedure was adopted in rhe Belgian

. .5 ..
Congo and the Portuguese territories”. Apart from these provisiouns, more
detailed choice of law rules were not laid down by legislation and the
rmplicaticns of conflicr problems were left to be solved by the courts

and academic writers.

4 Salacuse An Introduction to Law in French-speaking Africa 49-54.
The French approach was to concentrate on status and ignore any
other rules for resolving conflict problems. Apart from providing
that all civil and commercial matters between Africans were tco be
judged according %o local custom, no other choice of law rules
were provided

[

Robert "A comparative study of legislation and customary law co.rts
in the French, selgian and Portuguese territories in .frica™ (1959)
11 Journal of Afrlcan Administration 124






















53

it has a useful role to play, Private International law must be treated
with cautionzﬁ. There are two reasons for this., The basis of Private
International law differs from that of interpersonal conflicts in that

it 1s founded on an assumption that laws are territorially defined and,
for that reason, are confined to particular nations. The con{licts with
which we are concerned are founded on the assumption that laws are
culturally defined, without regard tc a particular locality. There can,
of course, be no precise territorial division of !aw in a nation, such

as Zimbabwe-Rhodesia, which has a dual legal system. Private Intermational
law assumes, moreover, Lhat systems of law are discrete entities and are,
in consequence, mutually exclusive. This is not true of customary law,
which has been substantially modified by common law concepts27 Because
of these twe fundamental differences, the choice of Jaw rules offered

by Private International law must find no place in the solution of

. . 28
interpersonal conflicts ™,

Hven if these warnings are heeded, there is huo reason why certain techmiques
of Private International law should not be used to advantage. The
classification of the cause of action, for instance, is a fumiliar pre-
Jiminary issue in Private International Iawzg. Unci! now, this questicn
has been ignored in Zimbabwe-Rhodesia; one assumes that the courts have
classified intuitively rather than rationally. The Failure to appreciate
that there may be a classification problem, hewever, may lead to injustice.
For example, intercour .- with a girl, against her will, is usually

treated as rape in the common law. In Shona customary law, it {s more
likely tc be regarded as the delict of seductioujo. £f it ig classified
as rape, the common law of crime applies: if classified as seduction,
prima facie, the custemary law of delict applies. The question which
8y.Lem of law to use fer viassification 15 not answered in the African

Law and Tribal Courts Act. We may be forgiven, therefore, fFor searching
further afield and considering the principles of Private International

law for a solution to +this problem.

26 Allote op_cit 115-11p

27 Elias The Nature of African Cus. .ary Law 273

28 A'lott op cit 116
29 Allott op cit 117

30 Child The History a ~ Zxtent ¥ Recognition of Tribal Law in Rhodesia 4
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Another teclwique - the separation of various aspects of a case. Each
aspect uf the case may be governed by a different legal system. This
technique is regular 1y used in Private International law but, to date,
it has not been c¢onsciously used in conflicts between customary and
common law. As Allott says, we adhere to the all or nothing" rule:

if one aspect of a case is governed by the common law, then the whole
case is governed by the common 1aw31, There is no good reason for doing

this. In Teacher Tevera v Julius Chivezajz, however, the Court of Appeal

rejected the decision of the court a quo to assess damages according te
customary law and to determine delictual responsibility according to the

common law:

"Section ? of the African Law and Tribal Courts Act, 1969,
does not allow a case to be dealt with partly under customary
law, and partly under the law of Rhodesia. Ome or other

of the two systems, 'shall be deewed to be applicable'.”

"t would be unfortunate if this decision were read to exclude all poss=—
ibilicy of separation of aspects of a claim. For instance, the formal
validity of a marriage may well be separated from the essential validity;
similarly, the forma® validity of a will may be distinguished from the
interpretatiuﬁ of rhe will and there may be good reasomn to apply

different legal systems to each issue.

Possibly the most fundamentally important technigue of Private International
law is the use of various "'connecting factors" which serve to indicate
which legal system should be applied to the solution of the case before

the court. This technique will be examined in detail below.

In order to solve interpersonal conflict problems, the feliowing approach
1s suggested. TInitially, the cause of action must be classified as
contract, deliet, marriage etc. Section 3 (1) provides that the general
choice of law rules contained therein are "subject to ... any other enact-
ment". Accordingly, once the nature of the action has been determined,
ocne should seek a specific statutory choice of law rule and, if one

exists, this must be applied to the solution of the conflict problem.

21 Allott op cit 118
32 1975 CAACC 1 ar 2
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Section 13 of the African Marriages Act, for instance, provides that,
notwithstanding the fact that a marriage has been solemnised according

to civil or Christian rites, the spouses’ property is to be guverned

by customary law. If no specific choice of law rule, such as this, exists,

reference may be made tov the general choice of law rules provided in

Section 3 (1)33-

In terms of this section, prima facie, customary law is applicable to
any of the matters provided for in Sectiom 3 (1) fa); all other matters
are governed by the common law under Section 3 (1) (b). It is to be
noted that these are prima facie choice of law rules, no doubt applied

P . . 4
intuitively in many of the cases coming before the courts™ .

The prima facie choice of law rules may be varied iu the following
clrcumstances i
(1) woth parties express their desire to the court that the
matter in ques.ion be poverned by a particular legal system™ .
(2) The parties may expressly agree, prior %c amy action, that a part-
icular legal system be applied to the transaction in question™ ,
(3) Failing express agreement, it may appear from the nature of
the case or the circumstances surrounding the matter that the
parties had a particular legal system in mind3?.
{4) The justice of the case may require v:-iation of the prima

facle choice of law rules

33 Allott op cit 119 suggests this "hierarchy" of conflict norms

34 In a line of cases, heard before the passing of the African Law
and Tribal Courts Act, for example, the common law was applied
to mercantile transactions: Chitivo v Hlupani 1940 SRN 155;
Bangure v Muwirimi 1946 SRN 328; Kakoma v Chikono 1946 SRN 377;
Tangwara v _Tliii 1960 SRN 939. Moreover, in Fanwell Chamboko v
Jorasi Nyamavovo 1972 CAACC 1, the court applied the common law,
this time expressly adverting to the provisioms of the Act

35 Section 3 (1) (b)

36 Section 3 (3) {a) (i) of the Act. To permir the propositu. choice
of law autonomy is one area in which the -~ persone conflict
of law differs from Private Internationa! aw. In the latter system,
Lt has ften been questioned, especially in the case +f contract.,
whether the parties are free to deviate from the proper law: see
W de Vos "Freedom of choice of law for contracts in Private Inter-
national law"” (13A7) Acra Juridica 1 especilally at 13

Section 3 (3} 7a) (i) of the African Law and Tribal Courts Act

38 Section 3 (la) of the African Law and Tribal Courts Act
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Where the parties have expressly agreed to the application of one or

other legal system (the situations envisaged in (1) and (2) above}, the
court is doing no more than gratifying their legitimate expectations in
applying the agreed legal system. One can readily anticipate such agree-
ments beinyg entered into in association with contractual matters and,

in this manner, a simple, precise solution to a potenrial! conflict problem

is supplied in advance.

Whether the parties have entered into an express agreement or not, the
prima facie choice of law rules will be applied unless it can be proved
to the court that variation is necessary in the cirCumstances39, It will
be up teo the party alleging variation to prove to the court, on a balance
of probabilities, that the prima facie rules should be varied. If he

satisfies the court on this score, the legal system alleged must be applied.

If a party alleges variation, he will have Lo prove express agreement,
altarnatively, an implied agreement ({3) above) or that the justice of

the vase demands variation ({4} above). Whether reliance is placed on

the justice of the case or implied agreement, the basis for seeking
variation of the prima facie rules will often be the same, in that the
court wi ! be tequired to look to the facts of the case in order to
determine whether there is sufficient proof, on a balance of probabilities,

. . . . . LG40
showing that the prima facie rules ought to be varied .

it 1s sugpested that, at this stage of the case, various comnecting

factors should he alleged which will tend to indicate which legal system

is most appropriate. A connecting factor is a factual element signposting
the legal system prover fo the solutlon of the case. Private International
law 1s quite fami'’ar with the use of certain counecting factors which
"connect" the action with a legal system: for instance, if the case

1s concerned with intestate succession to movable vroperty, the factual

element which is ‘eemec¢ co point to the appropriate legal system 1s the

39 Although it appears “rom Fanwell Chamboke - Tonasi Nyamayovo 1972
CAACC 1, that the court may be vrepared to raise these matters
mero motu

40 In Teacher Tevera v Julius Chiveza 1975 CAACT 1, the court observed
that the "qualificat’on ‘unless *he justice of the case otherwise
requives' must be invoked with caution. Obvi»uslv each case must
be decided upon Lts own facts."
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domicile of the deceaqeda1. The connecting factors commonly wsed in
Private International law pertain to territorially defined !.gal systems:
the domicile of the propositus, the place where the delict was committed
or the marriage was celebrated etc. It is for this reason that the un-
qualified use of Private lnternational law must be eschewed. Lt is not
the manner in which Private International uses connecting factors which

is advocated here: rarher it is the idea of employing certain key facts
from a case to signpost the applicability of a particular legal system,
Private International law proposes, for example, the use of single
connecting factors which are predetermined as beiag applicable to the

type of action befure the forum, Domicile, for instance, is the connecting
factor used to indicate the system of law which will be applied to dolve
questions relating to intestate succession to movable property. Tt is
suggested that this wav of using connecting factors should be discarded

in favour of a "proper law" approach, whereby the appropriate legal system

mav be inferred from = number of factors

This is a radical departure from the rules of Private International law
but it is a departure which is justified bv the nature of the conflict
problem in Africa. We are unot concerned with a territorially distinct
system of law but with a "personal” law conceived in terms of the cultural
attributes of the itigants. Reliance on any one connecting factor, to
the exclusien of all others, would vield a certain but, potentially,
inappropriate result — wne not reflecting the subtleties of rhe litigants'
cultural preferences, Several conmnecting factors are cons’dered below.
They should be treated cumulatively, in the sense that if the wajority

of factors suggest the applicability of customary law or the common law,
as the case may be, the person alleging variation of the prima facie

choice of law rules may be tregarded as having discharged his onus.

(1) Ethnic Qrigin or Race

. . ) . PR . .
A person’'s race, in Afr :a, is usually indicative of his culture.

 the English Conflict
oreipn Law and Foreign

41 Anton op cit 52-53; Schmitthoff A Textboo .
of Laws 6~7; Baxter Essays on Private ' aw,

Judggents 20

42 Cheshire and north Cheshir.’s Private Internastional Law 31

~
¥
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Although race is a convenrent label which may designate a certain
type of culture, it is "v no means, today, always accurate., Neverthe-

less, race will still be used as a primary test and often it may prove

conclusive.

The first question is what is meant by the term "African™ ? A general
.. . . . . 43 .
definition is provided in the Tnrerpretation Act which states that an

African is:

"Any member of the aboriginal tribes or races of Africa
and the. islands adiacent thereto, including Madagascar
and Zanzibar; or any person who has the blood of such
tTibes or races and whoe Tives s a member of an
aboriginal commupity.”

Although this definition may not be strictly accurate in ethnic terms
(a member of the Merina tribe of the Malapassy Republic, for example,
is not Bantu or Negro!, it is, no doubt, intended to mean all the in-
digenous inhabitants of Africa. In terms of this definition, the race
of peoples of mixed hlood may be ascertained by reference to their mode

of living (a factor which will be considered shortly)aa.

The test of race provides no reliable guide if one of the litipants is

a non~African. Section 3 (1) leaves the matter open: “the decision may
be in accordance with zustomary law."  Nor will this he a suitable
connecting fattor if one or both of the parties has adopted a Western

way of life.

(Z) Life Style

t

The term "life style” s used here te indicate the culture in terms of
whirh an individual 'ives: his cultural preference mav be inferred from
the manney in which he iives. Life styie. as a connecting Ffactor, is
especially appropriate in cases concerued with marriage and family law.
Africans who have choscn a "Western" way of life may he presumed to

intend the common law “c he applied to their Tegal disputes. In Chikosi

43 Chapter 1

44 Allott op it 1R82-196 regarding "he problems associated with the
factor of ethmic origin
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v UChikesi (2)&5, the 11 -gants, had adopted a compictuly Western European

‘v style, prompring the judge to say:

"having regard to the circumstances of the parties, their
standards nf educarion, the ir business and social status,

their mode of living and the temets and moral principles

which attach to their marrviage by Christian rites, [ consider
that the justice of the case, Lnsofar as custodv pendente lite
is concerned, requires the application of commuu Jaw principles.’

As Chikosi's case shows, if a person has adopted a Western culture, we
mav assume that by applying the common law to the golution of a case,

we are gratifying his vteasonable expectations.

A culrtural preference must be inferred from a wide variety of Ffacts, =uch
as education, teligious convictions, type of employment, place of
resldence, customg, manners and 30 onAB. lt would be facile to pretend
that this is a simple process, especially when considered in relation to
4 people in a phase of cultural tramsition, for it would be difficult

{if not impossible} to find an African who had abandoned all the tenets

of his traditional way of life. Similar problems are experienced with
regard to the determination of domicile in Privare International law.
Yet. if we are to accept the propositions that law is a manifestation of
culture and that certain Africans may now be governed by the common law
because their culture (to a greater or lesser extent) has changed, we
must also accept the use of a connecting factor such as life style,

From this, it nved not be inferred that culture {or rather culturail
preference) ‘s an absolute concept; the life style of a litigant is
notional in that it will reflect only the preponderance of attributes
which go to make up an individual's cultural predilection. Peaple seldom,
if ever, overtly express a total commitment to a particular culture and,
i+ no solution may be found in that quarter, we are compelled to infer

a preference from whatever facts are available. Merely because this Ls

2 ditfficult process which cannot be treated as am unequivocal issue, does

not mean that we must avoid it.

45 1973 {3) SA 145 {R)

46 Ramothata v Makhothe 1934 NAC (T&N) 74 and oioanda v Sitnle 1 NAC
(NED) 347 (1937} are twc .outh African cases where the choice of
law was determinec "y the parties’' life style: . in terms of choice
of law rules whic™ zive “he court a wide discretion to apply which-
ever system =eems mogt apnropriate:  footnote 50
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Use of life style is ot greatest assistance only if both parties to

the action have the same life style - as in Chikosi's case. TIf only the
plaintiff., for example, as a Western life style, it would unfairly pre-
judice the defendant, who had not abandoned his traditional manner of
living, to apply the common law to the case. When using connecting factors
we seek a preponderance of facts which will indicate the application of
one legal system or the other. In order for the plaintiff to prove, to
the satisfaction of the court, that the justice of the case requires
variation of the prima facie choice of law rules, he will have to show
that life style, together with other conmecting factors, indicate the
application of uvue or other legal aystem. It is in this sense that

connecting factors must be considered cumulatively.

(3) The Nature of the Property in Dispute

The nature of the property which is the object of the dispute may tend

to indicate the applicalion of one or other legal system. Property, such
as cattle - the basis of the traditional African conception of wealth47 -
would tend to suggest the application of customary law. Property which
is entirely uﬁknown to traditional African society, such as copyright,
shares, motor cars, etc, will tend to indicate that the common law should
be applied. Again, we may assume that the parties, in their dealings
with certain types of property, expected one or other legal system to
apply. This connecting factor must always be used in combination with
othicis, su.l as the life style of the parties and the place where the
property is situated. While we can readily appreciate that Africans, in
their dealings with cattle, for instance, are likely to expect customary
law to be applied, this is not a necessary inference. Cattle have
acquiti-l a monetary value and it may be quite clear Ffrom the circumstances

. . . . 4
of the vase that application of customary law would be inappropriate .

(4) The Place where the Caugse of Action Arose

Althoirgh this connecting factor assumes a system of territorially defined
laws it may, nonetheiess, remain a viable connecting factor in the case

of interpersonal conflicts in Zimbabwe-Rhodesia, In this country, land

47 Hnrlleman Shona Customary Law 318-319

4R Such as the sale of cattle to an abbatolr
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is apportioned on a racial basis, into black and white areas; particularly
in the Tribal Trust Lands, where only Africans are permitted tec live and
work on the land, customary law is the predominamt system. In urban areas,

on the other hand, the commen law is the predominant system.

This connecting factor may, therefore, be of use in contractual and

delictual matters. Tix a South African case, Sawintshi v Magidela ~, for

egample, the fact that the parties to a transactionm lived in an African
reserve and that the obiect of the transaction was home grown mealies,
persuaded the court to apply customary law. This case was declided in
terms of a statutory choice of law ruleso, giving the judicial officer

discretion to decide the case either in te:ms of the common law or customdry

law.

The place where the cause of action arose may be of use but it can seldom
be used in isoiation, chiefly because the place might well be fortuitous.
[t is because of this type of problem that it is advisable to cousider

connecting factors in combination.

(5) The Nature and Form of a Transaction

Use of a particular transaction, known to only one svstem of law, auto-
matically suggests the application of that system of law. 1f two Africans
have entered into a rovoro tramsaction, for instance, we may safely assume
that we will be fulfilling their wishes if we apply customary law.
Conversely, if they have entered into a hire-purchase agreement, the
common law would be applicable. Where the transaction is known to both
legal systems, however, its nature of character will give no guide as

to which is the more appropriate systenm. In such circumstances, the

use of a particular form, peculiar to one or other legal system, may

tend te suggest the application of that system. Where two Africans

have entered into a rivil or Christian marriage, for example, we may

infer, frv  their use of cthis form, that they would expect the commeon law

49 1944 NAC (C&0) 47; but in Pasco Nyamariwa Gunda v Margaret Faina
and Beniface Monyani 1976 CAACC 3!, the court -efused to countenance
wpavate systems of urban and rural law

50 Section 1' (7} of the Black Administration Act No 38 of 192 as
amended



62

to be applied to any matrimonia! issue which arose during the marriage™ .

The connecting factors presented above do not counstitute a closed list;
rather, the more sigrificant have been selected for consideration. The
South African commissioners’ courts are famillar with the technrique of
considering all the facts of the case before deciding which system of law
to apply and, it is submitted, that this technique can be used to advantage
hreiner JA said in Minister of Native Affairs:

Sc
. .52
ex parte in re Yako v Beyl

in Zimbabwe—Rhodesia Ag

"In esach case f{the native commlesioner) has at some
stage ro determine which system of law it would be
fairest to apply in deciding the case between the
parties, I think that he should only finally decide
which system of law he is going to apply after
considering al’ the evidence and argument as part

of his eventual decision om the case.,”

Ner should it be assumed rhat aany one conrezcting factor will necessarily
he more decisive tnen another. The weight to be accorded a connecting
factor may varyv ac-ording to the circumstances of each case.

The cases decided 1n  evms of the former Native Law and Courrcs Act53 do
not provide a retiab'c guide to determiniog which svstem of law to apply.
The old Act {which wa: based on the East and Central African model) gave
the judicial officer 2 wide discration to apply the system he considered
to be Lhe most appropriate. This may account for the vagueness and
inconsistency of the earlier decisions. As Palley says:

"t is difficu’: to rationalize and extract principles From
the decisions u* Southern Rhodesiau courts given in “erms

of this provision, since they have not always been consistent
in deciding when customary law is inapplicable or even what
inapplicability means." 54

Although flexibility is desirable in deciding what system of faw to apply,
these cases appear to have gone to the opposite extreme, They give the
impression of a case-hy-case evaluation without reference to rule or

srinciple.

51 Chapter 14 -
52 Minister of Native Affairs: ex parte in re Yako v Bevi 1948 (1)
SA 383 (AD) a. 207, _onsidering Sec-iom 1L (°> . - fhe Black Admin-—
lstration Act
53 Section 3 (1) of Act ¥ 33 of 1937
Palley The Constituticu.. ™ story and Law of Southern Rhodesia

18BE-1965 5C0-5"0 and “he cases she cito. therein
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Section 3 (4) of the African Law and Tribal Courts Act provides:

"In cases where no express rule is applicable to any
matter in controversy, the court shall apply the principles
of justice, equity and good conscience."

This provision is ambiguous since it can be construed to mean that if

the court can find no chuice of law rule to determine which system of

law to apply, it is to use basic considerations of right and wrong in
order to determine the applicable legal systew. Used in this semnse, it
would comply with Allott’s suggestion that, in the absence of any
statutory choice of law rule, the judge must rely on his "basic sense

of right and wrong"55. On the other hand, Sectiom 3 (4) could mean

that where there is uo applicable law to the facts in issue, the court may
simply judpe the issue fairly, using basic principles of right and wrong.

Unfortunately, the section is so broadly worded that ¢  _her of these

interpretations is possible.

Once the court has decided to apply customary law, further considerations

are raised by the "repugnancy clause". The application of customary law,

in all parts of colenial Africa, was subject to the over-riding qualification
that if was not "repugnant'. This provision has been framed in a variety

of terms: usnally, it ie stated that customary law is applicable only

w3b

in so far as it ie "not repugnant to justice or morality or "not

) . . . 7
repugnant to-natural justice, equity and good consc1ence"5 or 'mot
. . . . 5
repugnant to uwatural jusrcice or morality' -, Whatever the exact terms

used, the colunial Jegislators felt that various practices condoned by
customary law (such as child betrothal, compulsory levirate unions ete)
coult noL be tolerated in terms of the blanket recogni‘ion given to that
system. The terminology has had no effect in fixing the exact meauing
of the c13u5959 for whatever abstract criterion was used for determining
repugnancy, the result appears to have been much the same. This is not
altogether surprising, of course, since the various criteria expressed

bear close resemblance.

55 Allotrt op cit 119
56 Section 12 of the Local Courts Ordinance, 1962, Malawi

57 Ghana, until 1940; Nigeria and Sierra Leone, prior to independence

7]

Art 36 of the Northern Rhodesia Order in Council; Section 2 of the
Native Law and Courts Act, Southerr Rhodesia

59 Allott op cit 158-159
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A similar type of repugnancy pruviso, regarding legislation, is usually
added to the general vepugnancy clause. This provides that customary

law shall not be applied if it is "incompatible with any enactment' or
"inconsistent with any written law". The thinking which prompted this
clause was that although customary law wmight be recognised, it should not
be permitted to over—tide the terms of colonial legislation which was
intended to provide a new basis for regulating the behaviour of all

inhabitants of the colony - black ot white.

In Section 2 (1) of the African Law and Tribal Courts Act "customary law"

is defined as:

"the legal principles and judicial practices of such tribe
¢xcept in so far as such principles or practices are
repugnant to -

(a) nmatural justice or morality; or

b) the provisions of any enactment:
Provided that nothing in any enactment relating to the
ape of majority, the status of women, the effect of
warriage on the property of the spouses, the guardian-
ship of children or the administration of deceased
estates, shall affect the application of customary law,
except in so far as such enactment has been specifically
appiied to Africans by that or any other enactment."

The application of subsection (a) - repugnancy to natural justice and
merality - has not been without its problems. Which standard of morality
is the cour. to invoke ? Faced with this problem, the court in a
Tanganyikan case commented:

"Morality and justice are abstract conceptions and every
community probably has an absolute standard of its own by
which to decide what is justice and what is morality. But
unfortunately, the standards of different communities are

by no weans the same. To what standard then, does the Order
in Council refer - the Airican standard of justice and morality
or the British standard 7 I have no doubt whatever that the
only standard of justice and morality which a British Court
in Africa can apply is its own British standard. Otherwise
we should find ourselvea in certain circumstances having

Lo condone such things, for example, as the institution of
slavery."” 60

60  Cited by Allott op zit 163
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An unrestricted application of this -r. erion, based on Western notions

of morality, rould set at nought manyinstitutions of customary law:
|rolygamy, the levirate and sororate unions, the absence of any notion

ol londividual ownership of land and freedom of testation, to name a few.
These institutions are generally opposed to Western moral values. This
danger has, fortunately, been appreciated by the courts and, accordingly,
the repugnancy clause has been invoked only very rarely. The judicial
attitude has been markedly 1ibera161. In an attempt to define the sphere

of operation of this clanse, Tredgold CJ said, in Tabitha Chidukn v Chidano62,

that:

"(it) should only apply to such customs as inherently impress
us with some abhorrence or are obviously immoral in their
incidence."

A further test was propounded in Matiyenga and Mamire v Chinamura and

Other363: customary law should not be applied if it "so outrages accepted

standards of ethics as to create a sense of revulsion."

This clause has been invoked very infrequently b, the Zimbabwe-Rhodesian
courts. With regard to the consent of a spouse to marry, it has becn

held that:

"It is not in accordance with natural justice and morality
that a man should be deemed to have entered into a conjugal
union with a woman when he has at no time accepted her in
the character of wife, as distinguished from wife-to-be." 64

Similarly, it has been held that a woman cannot be compelled to enter
into a kupindira union against her willGS. There are a couple of
decisions regarding the parent—child relationship66 but this area is
now controlled by 1egislati0n67. The institution of slavery was dis-

approved in Mabipwa v Matibini68 where the court held that the payment

of a redemptiin fee to release a captive from servitude in Ndebele law

61 Elias British Colonial Law 106

62 « 1922 SR 55

63 1958 SRN 829 at 832

64 Abipail Kurangwa a/b Kurangw v Elijah Chanakira 196. CAACC 29
65 Chawa v Bwvuta 1928 SR 98

66 Vela v Madinika and Magntsa 1936 SR 17); Francisca and Simon
v Matope 1953 SRN 650; Xafahakurotwe v Ajida 1966 CAACC 10

67 Section 3 (5) of the African Law and Tribal Courts Act
68 1946 SRN 360
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w15 unenforceable as bein, .umoral. One case has concerned delict; 1in

69

Chakawa v Goro"", the court found that the absence of a claiw for damages

in Manyika law in a situation where a woman had been injured by a cow could

not be considered repugnant to natural justice or morality.

In these cases, the courts veferred either to natural justice or morality,
or both,as the criteria for striking down the relevant rule of customary
law. So it seems that, in Zimbabwe-Rhodesia, these concepts are inter-
changecable. 1t should be appreciated, however, that although in Matiyenga's
case, reference was made to the common law to suggest that a rule of
customary law was not repugnant, this approach is to be deprecated. Child
has cautioned that customary law should not be struck down merely because

.. 70
1t 15 not the same as the common law .

The second clause of the repugnancy proviso provides that customary law
must not bLe applied if it is repugnant to the provisions of anv enactment.
It would be absurd to suggest that this means that a rule of customary
law should not be applied because it was "abhorrent" to an enactment or
because "it created a sense of vevulsion'. Presumably, what is meant

. . . . . . . 71
is that the rule is "incompatible" or "incunsistent" with an e¢nactment' .

There are very few cases in Ziubabwe-Rhodesia dealing directly with this

72 .. . . 73 .
clause ™. Mutandwa v Minister of Native Affairs ~, was concerned with

Section 3 of the Nutive Affairs Act, 1927, which provided that the
Governor-in-Council should appoint chiefs to preside over tribes. The
plaintiff in this case contended that because customary law had not been
expressly abolished, the appointment must be of someone selected in
accorddnce with customary law. Tt was held that Section 3 could not be

read subject to customary law, especially since the court could not apply

69 1959 SRN 908

70 op eit 20

1 Allott op cit 175-180; the term "enactment is defi ed in Sectiom
3 (1) of t'v 'nterpretatioun ict (Chapter 1) .u wmean any act, statute
included s0 .. revised edition of the Statute Law of Southern

Rhodesia prepared under an act, statutory instrument or any
Provision contained in any emactmeut me-"ionc' in these three
classes.  Section 2 (1) of the Afriecan Law and Tribal Courts Act
inc'udes any Tmperial or Federal act

72 see Child op cit 21 regarding application f ‘his clause
73 1937 SR 134; and . oshua v Martha 1976 CAACC 20
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customary law if it were repugnant to an express endctment, which it was

. . &4
in this case. In Komo and Leboho v Holmes NO7 » the court went even

further. Ordinance & of 1907 recognised the right of all persons, including
Africans, to make wills; there was no specific provision to tl, effect

bulL the implication was clear. The court held that in so far as customary
law prohibited the making of wills it would be in confliet with the
Ordinance and should, therefore, be diﬂregarded73. This raises one of

the problems at the heart of the repugnancy clause. To what extent must
rustomary law be in conflict with the provisions of an enactment before

it is overruled ? In Mutandwa's case there was conflict with an express
provision; iIn Komo's case, there was a conflict with an implied provision.
Cower goes part of the wav to answering this question:

"a statute should be construed as not affecting a trans-
action governed hy customary law unless it expressly or

by necessary ilmplication provides to the contrary. The

maln argument in favour of this conclusion is the mani-

fest absurdity which would otherwise result.' 76

The successful use of the repugnancy ciause to prohibit application of
customary law raises a further question. If the court is directed to
apply customarv 'aw bv rhe choice of law rules and if it [inds that this
law {. repugnant, should the common law be applied instead ? This
question has not arisen for decision under the new Act. 1t might be
argued that the common law should be applied on the ground that it is

the generael legal svstem of the country and will provide rules wherever
customary Taw is no't applicable. Sectiou 3 stafes that customary law

tx to he applicable o certain cases and the common law in all others;

on this basis, i! customary law mav not e applied because it is repug-
nant, then the common law, as the general law, must be applied. Certainly,
under the previous Native Law and Courts Act, it was provided that
customary law was to be applied unless it was repugnant; accordingly,

1f it were found tu be repugnant, the common law was applied in its place.

There seems to be no ground for this approach under the new Act unless

—_—

74 1935 SR 86
fa See Chapter ¢ regurding testamentary capacity in Zimbabwe-Rhodesia

6 fited by Allure op cit 179, italic: sup 'ied



68

it 1s accepted thut the common law is the general law of the land and
customary law applicable only bv way of special exception. Alternatively,
the court might invoke the provisions of Section 3 (4) of the Act, which

state that:

"In cases where no express rule is applicable to any
matter in controversy, the court shall apply the
principles of justice, equity and good conscience.”
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5 THE CAPACIT™ 7 CONTRACT A VALID CUSTOMARY LAW MARRIAGE AND TO EFFECT
A DISSOLUTIUL

The marital union, in customary law, differs fundamentally from the

common law marriage. In custowary law, marriage reflects an alliance

of two families rather than a simple union of two individualsl. Although
the spouses themselves acquire certain rights and obligations inter se,
their respective families become responsible for the fulfilment of these
rights and obligations®. The family concern in the marriage is reflected
by the payment of rovoro and, indeed, the Shona term for marriage is
kurovorana - the giving of marriage consideration (ggggzg)j. The bride's
family (known, collectively, as vatezwara) gives the groom's family
{vakuwasha) a woman to facilirate reproduction of the groom's lineaye;

tn return, the bride's Ffamilv receives a certain number of rovoro cattle
with which to obtair . woman to replacc the bride they have given. Should
the marviage end earlv, either by death or dissolution, if the groom's
Family has not fully benciited from the bride's child-bearing potencia,
revoro will normally have to be returneda. Generally speaking, the
bride's family group, as vepresented by her guardian (usually her father),
implicitlv holds itse'f responsible ro the groou's lineage for the ful-
fitment of the woman's wifely duties”. On the other hanc, the hushand’s
fami’v group, as tevresented, In the first instance, by the groem's father
(if he ts alive) or his heir. undertakes to look after the wife so as to

. 6
enah’e her to ke ,+ house and rear children

't 18 the concern of the two families, represented by the most senior
malow (normal 1y the spouses' fathers) to contract marriages in customary

S In particular, the bride 1s not considered tu be a contracting

Ho'leman Shuna Customary baw 153-154;  Bourdilleon The Shona Peuples
52=53. The relationship between the two families is established
as wife-providers and wife-rece vers

2 Seymour Bantu Law in South Africa 92

3 . .unan Standard Shona Dictionary 566; Bourdillon op cit 58-59
4 Holleman op eit 150-151

K o' teman on cit 186-188

i Holleman op cit 219-720

0T, more precisely, . ee a. "o the amount and deliver. of rovoro
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partya. Indeed, throughout the ‘uration of her marriage, the wonan

is not the person who may hold the husband to account for performance

of his warital duties nor is she normally regarded as being responsible
for the performance of her own marital obligations. The husband never
brings an action against his wife (although he may chastise her); he
fooks, instead, to her guardian. Similarly, the wife looks, ultimately,
to her father to protect her apainst her husbandg. The tezwara 1s, at
all times, an interested party in the marriage of hls daughter and he can
he called upon to intervene, either to discipline his daughter or rto

take her side against her husband.

In traditional custemary Taw, the marriage was uormal!ly preceded by
various customary forma‘itiesio. ldeally, if a boy and gir) Ffell in
T.ve, they would exchange love tokens as symbols of their commitment to
200 dnuther11. The bov would then inferm his father that he wished to
marry the girl, The bov's father would engape the services of a dis-
inferested third parts ftne munyai) tc negotiate with the girl's family.

e preoper thing *o do, would be for the munyai te approact the girl's

it is the bride's father who will state the amount of roveoro pay-
4hle, whn will give his daughter in marriage and will enforce
payment of ruovoro: see Child The Historv and Extent of Recognition
of Tribal lLaw ‘n Rhodesia 23: Holleman op cit 172-176. The role
of the groom's farther is not as precise. Although the groom's
tumily has an obllgation to provide rovoro (an obligaticn most

usually carried ont by the groom's farher) ~ llollewan op cit 169 =~
many people Tewi that this is no m Lhan a moral cobligation:

Bennett Append..: E Question 21. Moreover, the groom often pays
Wiz own rovoru nowadavs: Bourdillon op cit 165

ftotleman vp cit 219-221

0 The normal proposal marriage is known as kuvunyira: Holleman op
cit 99-109, Bepnett Appendix F Question 22:  ihis appears to be
thie most commen method of negotlating a wmarriage

I Molleman op cit 76  rms this informal agreement an "engagement'',
to be distinguished from an © [finition'" a_ sement which is a
formal agreement between the wvwo tamilies ie consensus to estahlish
a relationship of marriage: op _cit 98. Shona law takes no cog-
. ce o the engagement agreement uniess it is terminatcu by Che
s0v, in which event the girl, with the assistance of her father, may
sue fur return of her love token. Mystica® reasons underlie this
action, viz if .he boy keeps the lovc token, the girl may latur prove
to be harren: Yolleman op cit 77; Bourditlen ap cit 56
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family bearing a certain sum of cash., This wonld he placed befere the
girls of the family and the chosen fiancée would take a portion of the
money as a sign that she wished to marry her suitor12. This formality
is5 known as the rubvunzo. The rest of the woney will be returned to the
munyal with instructiouns from rhe girl's father to bring a further sum

. 13 . )
known as zgrura muromo ("opening of the mouth") ~,  This gift of cash

is used to persuade the tezwara to state his demands for rovoro and
rutsamboTQ. Once *these requirements are made known and have been
accepted by the mukuwasha, the families might begin to communicate more
frecly with one another, with a view to establishing amicable relations
before the wedding. The girl will probably be visited by the female
relatives of the mukuwasha to ascertain whether she seriouslv wishes to
marry her prospective qnouseTD. When the rovoroe cattle have been collected,
they are driven across to the teewara's village and, amidst appropriate

. - L 1h
fesrivities, the wedding takes place

The ¢lements essential to the conc 'usion of a valid wmarriage, which can
be eiicited from these formalitics, are the agreement as to the amount

ot rovoro te be paitd {actual delivery is often pestpore’) and the handing
aver of the bride to the groowm's famlly1?: In the eves of the tribal
~oorte, the nonsent of the woman is nhot vssential. Indeed, her consent

to 4 marvrage Lo deemed seo insignificant that she may be formally be-

. 18 :
"1othed even before she has artailned the ige of puberty’ . Prior to the
e Hourdillen op ei: 37:; Holleman ¢p cit 10C. ‘“rom this time onwards
the reciproca’ kinship terms mukuwasha (son-ip-law} and tezwara
(father—in-]uw) are used, indicating that ar affinal relationship
has been established

i Holleman op cic 100

o Rut sambho was, traditionally, a toXken paymeut, such as a hoe, symbolic
ot sexual rights in the woman. Today, it 1s nearly always a sub-
stantial payment of cash: Holleman gp cit 159; Bourdillon op cit
7: Goldin and Gelfand African Law and Custor in Rhodesia 134-135

? holleman op cit 106
Holleman op ¢+ '04-705
K 'n terms of Sectiouns 3,4,7 and 8 of the African Marriages Act there
are now add?rional vequi:r.ments: the mariiage must be solemnised
be‘ure a marviage officer and registered: £hild op cit 40-43

i

This tvpe of marriape. known as kuzwarirg, 1s uasual’> enc?untered
wr ig in serious economic difficulties:
Althouy official’v prohibited under the
Bennett Apwendix E

where the hride’ s *t.
Holleman op cit 115-120.
African Marriages Act, _: is still pract sed:
Question 22
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age of puberty, she was not handed over tuv her groom but, nonethelesns,

in traditiornal customary law, the "arranged marrviage” was not exceptional19.

Ln Shona law, there was no fixed age at which a person was deemed to be
competent to marry. When a girl was physically capable of bearing children,
she would usually be considered to be of marriageable agezo, in the sense

that she could realise her principal marital duty of procreation.

Although the woman has little say in the negotiation of a customary marriage,
this does not mean that, in practice, her wishes are totally disregarded.
The Shona realistically appreciate that an unhappy marriage mav result

in divroce which will necessitate return of rovoru. Any father would be
nnwise to compel his daughter to marry a man she patently dislikedzt,
Moreover, 1{ o gir]l had set her heart on marrying a particular man, there
were varivus ways 1n Jhich she could persuade her father to give his
vunsent to the union. A popular method is stilil the "elopement" marriage
{kutrzisa). The gir® and her lover elope one night to the boy's village.
llopytully, the boy's father will then send & munyai to her father, bearing
4 token which will function as rubvunzo. Especial's il the girl is

prepndnt, this procedure may force her farcher to give his consent to the

L]
£

syanT A variant form of the elopement marriage 1s the "flight" marriage

tkut f21ra) whereby the girl Flees to the village of her chosen man. She
Wos oon her own 1nitiative, without anvone else's knowledge. If her
prospect ive spouse azcepts her, he may then persuade his Father to open

Ceveliations with the givtl's guardian

fn o he district commissioners’ courts, the consent of the spouses is

Fegardod as hetng of the essence of a valid marriage in customary law .
b l\

In Abieail! Kurangwa a/b Kurangwa v LElijah Chanakira®™ , the court held that:

[ or, according o Holleman op cit 118-119, necessarily that unhappy
far Lhe bride

20 Holleman op cit 72
a0 Holleman op cit 129-131

12 Hellemar  : cit 109-715; DBourdillon op cit 60

23 Hol eman op cit 122-724

Jack v Tsuro o Mis o anodia 1933 SRN 46: ¥ v Chokimavara 1945 SR 88

24 T966 (CAACC 9






Tf the woman's guardian refuses to give Lis consent to the marriage,
however, Section 5 of the Africun Marriages Act provides that the intending
spouses way appeal, through the district commissioner of the district

in which the woman resides, to the appropriate provincial commissioner.

The latter may authorise the solemnisation of the marriage if, after
inquiry, he is satisfied that consent has been unreasonably or improperly

withheld. After consuitation with the woman's guardian, the provincial

commissioner may fix the wmount of rovoro to be paid.

No provision ls made, either under the African Marriages Act or in Che
case law regarding the age at which women are deemed to be capable of
rontracting a valid marriage. in the common law, marriageable age and
vonsent are treated as quite sepavate issues. Neither of these issues,
18 Wwe have seen, is reparded as being of any great moment by the tribal
vourts; and the marriagesble age of the woman does not appear to have
attracted the attention of European judicial officers. It might be argued
rhat, in terms of Scetion 3 (1) (a) (iv) of the African Law and Tribal
Lourts Act, customary luaw ix te be applied to all aspucts of a marriage
st vustomary law. Thie would include the marriasgez.le age of the girl;
d, in consequence, the district commissioners’' courts must accept the
Approach of the tribal courts tv the question of marriageable age.
Alternalively, a4 solvtion te this problem may be found in Section 11

A the Afvican Marriages Act, which prohibits the pledging of girls under
thc age of 12 years in marriage. We may infer that rhe woman is deemed
te he capable of giviug ner consent to the union once she is over the

ayu wf 12: g contrarie, it may be inferred that African girls ar. in-
-apah’e of contracting marriages if they are under the age of 12.

Minally, g selutlon meay be sought in Section 7 (1) (b} or the same Act,

Lo be emancipated. Child op cit 43 feels that she is free to marry
without her guardian's consent, citing these cases as authority.

.o is submitted *het he is wrong. Under customary law, agreement as
to rovore is ossentlal and a woman cannoC rece ve her own rovoro; nor
may she digpens- w-th rovoro as it 1s on rovorce that the validity of
the union is "z ed. For these reaso |, it s vTelt that the woman's
cnardian’s comsent is always necess: v. .. cases concerned with
vmanclpation have al! dealt with locus standi and prOprietary_capacity;
they canpot he nsged as authiority for granting “he woman capacity to
contract her own marriage. In practice, however, widows and divorcées
are given as much fr. Jom as they like to find anufer spouse.

Their marriages are seldom inhibited: Bennett Append.x E Question 38
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which provides that the marviage officer may not solemn:.e the union

un 88 the girl freely and voluntarily gives her consent. Tt may be
argued that if the gir?! is too young {under the age of twelve, for
instance} she is incapable of forming a proper consent and, on that ground,
should not be considered capable of contracting a valid marriage. In

. . . . 28
this manner, the issues of consent and marriageable age may be joined”".

Just as the woman's consent is not traditionally considered to be
essential to the creation of a valid marriage in customary law, so, too,
does she lack the capacity to dizsolve the marriagezg‘ Because the
marriage is a transacrtion between two families {concluded without the
intervention of the state or any outside autherityv). it is properly the
task of the familie: concerned ro terminate the union if they think it
{1t 1o do so. Acrordingly, it s the bride’s fatlice and usuallv, in
practice, the husbanc who negotiate to end the marriage. While the wife
may initiate procecdings for dissolution, as will be discuss«d later,

it is her guardian whe must return rovero which signifies dissolurion;
she i¢ not deemed compertent to perform this act op her own account

. . 30
secause she, ar no tome, 18 the holder of the rovor. .

The cugtomarvy ‘aw dissolution "z not wirhout it formalities but it lacks
the rigidity of the vowmon laow divorce. There are no specific grounds
npon whic™ disse?uriu- of the marviage may be claimed nor are there any
procedures which must . invariably, be followed. Provided that the wife's
vuardiran and her husbard have veached agreement as to the return of

rovore (uand not cven the full amount need be returned)!. the marriape

. . . 31 . .
will be effectively terminated” . Tt should net be inferred that either
Jw This was the approach of the court in R v Majoni 1963 K & N 143

{SRY where Youny J argued (in respect of a charge of unlawful
‘ntercourse with a girl under the age of 16) that if the girl is
not of marriagcable age, ie 12 years, she cannot legal'y consenL
v a rustomary law marriage

29 “any contemporary writers (Holleman, for instance) avoid using the
term "divorce” in the context of customary law to prevent counfusion
with the common law norion of divorce. Thav prefer, instead, the
term "dissolutrion”™ which will be used in this thesis. Ar times,
of course, use of "divorce" I. unaveidable; for insrance, to dis-

tinguish digaclution by death or designate the div.-ced woman

o Holleman op <1t 265

Holleman op cit 267sq "A Shona marriage may be dissolved when the
two families agree that cortinuation of marriage relations between
them has become impracticasle"; Goldin and Gelfand op cit 148
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party has a licence to end the marriage when he wishes; both the husband
and the tezwar.a wust take care thal they can show geod reason for dissolving
the murriage, otherwise the offending party will be penalised in return

of rovoro. Despite the informality of the procedure, the Shona are
probably at their meet "legalistic" when entertaining an action for dis-
solution. The reasons wotivating the action must be one commenly accepted
as being good grounds for wuding the marriageBz. Sexual infidelity by
elither of the spouces is not a good reason, provided that it is not
parsistent; wun the other hand, if a spouse were deliberatelv to withhold
his or her sexual favours, thiec would indicate that he or she wished to
and the marriagij. T+ is evident that any hehaviour which shows a
settled intention to terminate rhe marriage union will normallv be suf-
ficient. Such an intention may be inferred from refusal to perform
domestic duties, persistent neglect, desertion or deliberate acts of
wruelty. Outrageous acts, such as incest, witcheraft or homicide, may
nake the union untenable and, accordingly, may result in a divorce.

The Shona realistically acknowledge that i marriage which has broken down

in fact must be Forma'’. terminated.

This pragmatic appreach does net obscure a very real concern with the
property implications of dissolution. Tt is essential to both parties

hat they appear funocent in ovder that the orher side will be penalised

14 . . .
in - turn of rovoro Innccence 1g¢ established, partly, by observing
vertarn procedures 1¥ the wife's behaviour has warranted fermination

ot the union, her husband should escort her back to her father. bearing
s pupuro (token of rejectioan). He should announce, publiclyv, his intention
'3 send her home and he should declare his reasons, preferably producing

35 . . \
proot 7. The tezware will then bear the guilt. He may tender return

ol a portion of the rovgro (or the hushand may claim a portion). The

R Holleman op oi* 2R1 points out that two factors - guilt (mhoswa)
and repudiatl'‘orn ‘kuramba) - are combined to determine the outcome
of the divorce. The central interest of both parties 1s, of course,
kugura rovoro +to divide rovoro) and these factu.. will influence
the amount to be returned

33 Hollewman op it #773-277; Bonrdillou op cit 6F

34 slleman or ¢it zeo!  Phe principal question facing a European
court in . Jivorce su.- whether sufficient legal cause exists
t dissolve the marriage. Tn Shona practice the question is
rather on which terms t - sarriage can be dissolved.”

35 Holleman op cit 282-283
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amount will 1. detcrmined by several factors: a rough guide of one beast
per child the woman has borne and a portion fur the number of years the
marriage has lasted will be retained by the tezwara36. A certain amount
will be retained or returned, depending eon the guilt of the spouses. If
the husband refuses Lo accept the amount tendered, the matter may be
taken to court for settlement37. The position ¢of the husband who has not
formally escorted his wife back to her kraal, 1s somewhat weaker since it
1s assumed that he is the guilty party. Because the tezwara is now in
the better position. he may delay in handing back the rovoro, usually,

. . .3
until his danghter has remarried 8.

If it is the wife who wishes to end the marriage, she normally returns
to her own fanily. Desertion on her part raises a presumptlion of guilt
against her and, fur this reason, she must be able to justify her action
bv showing some proof of maltreatment by her husbanng. 1f the wife has
found another man, she way, of course, desert him. Although this places
the te.wara in an unfavourable position, her action will probably win
some public sympathy  To avoid any susplicion of connivance, the tezwara
should give his who'c-hearted support to the mukuwasha in finding the
woman. Tf the husband wishes to continue with the marriage, despite his
spouse's behaviour, he may sue the gomba for dumages for adultery and

. . . . y 4
bring his wife howme: otherwise, he should claim return of rovoro

The Jdistrict commissioners' courts have recognised and accepted the
seperal approach of customarv law to dissolution of a marriage. Formally,
w1 one change hias Seen introduced and that is the intervention of the
conet in granting divorce decrees. In terms of Section 16 of the

AMrocan Marriages Acr, a customary marriage may be validly terminated

P ! .
nly at the instance of a court of competent jurisdiction —, v1z a

17

Jt Child op .t d
47 Holleman op cit 297
Holleman op cit 284

39 Holleman op cit 287; Bennett Appendix E Question 41: althqugh tribal
courts maintained that the wife may dissolve her marriage, 1{ was
lear F'-t this power was severely circumscribed: Question 44

N Hollemunu vp c.r Z88-280

4t Tarayi v Hodza 1945 SRN 319; if the dissolution occurred pr%or to
the passing of the _rican Marriage. Act, however, the court s orde,.
is merely declaratory: Chidombgwe v Nyakudiga 1949 SRN 462; Sekanyi
and Siyiwa v Chirasa 195% SRN 770: Hama v Matsutso 1963 ¢ CC 21
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6 THE RIGHT TQ MAINTRLNANCE

Dne of the more important rights forming part of Lhe complex of rights
assoclated with status, is the right to maintenance. This is more
usually expressed in the common law as a guardian's duty to support

his children and a husband's duty to support his wife. The term "right"
in this context, properly refers to the legally enforceable claim which
the c¢hild or woman has for the provision of food, clothing, shelter,
medical attention etc¢. The guardian or husband bears the correlative
dutyl. In this section, we shall cast ocur net a Jittle wider than the
right to maintenance and shall consider., in addition, two other righes
which are part of the marital relationship: the right of a husband tu

chastise his wife and his wife's right to her husband's sexual favours.

The  ustomary Taw regarding maintenance is poorly developed, The duty

of support 1s regutated hy social and moral controis, rather than by the

+

Iaw;. The authorities accept, without guestion, that a father has a
duty teo feed, clothe and protect nis childrer while they are living with
him3 but this duty need not, necessarily, be construcd as a legal duty.
1t is conceded that a duty teo support those relatives who are unable

te care for themselves is imp'icit, especially, in the parent-child and
husband-wife relationshipa, M a child is te reach maturity, it has

to be looked after by its parents: similarly, if a mother 1s
e¢ffectively to raise her children, she reguires a minimum of waterial
serurity to do so.  Something as fundamental to the perpetuation of the

humar species may well be regarded as immanent in the natural order of

things. The Romuns, for example, considered that the duty of support

1 Hahlo and Kah The South African legal System 82

2 As was the case “n Roman law. Modestinus, for crample, defines the
effects of marriige: nuptiiae sunt conlunctio maris et feminac

et consortium omuis vitae, divini et humani juris communicatio:
D 23.2.1. See Buckland A Text—book of Roman Law 106 fn 13; Schulz
Principles of Romar Taw 147sq

3 Holleman Shona Customary Law 61; Bourdi’.on The Shona Peoples 45;
sec Reader 7olu Trobe i+ Transitioun 132sq for # full discussion of
the father's ohligatlicus, Soth 'epal and socia , towards his childre

4 Resting on two ~iieriac the actual (or notional) inability of the
right-bearer to rfend for itself ana a blood relatinnship: Boberg
The Law of Persons and the Family 249, regarding children
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Sanctionlo. Indeed, the . . relating tc children shows a clear trend
whereby the interests of the pa-erfamilias and the -umily were gradually
suppressed in favour o, the interests of the individual childll. More-—
over, in customary law, there was nc clearly defined procedure for
protecting or enforciug the child's natural right. Since the child is

in no position to take actiop to protect its own i1nterests, some
institutionalised means must be established whereby a disinterested party

can take action on the child's behalf. Without such a procedore, any

right which a ¢"ild might have would be rendered nugatory.

Customary law evolved :n other directions. Maintenance was legally
relevant only in so far as it concerned the guardian's right to claim
compensation (chiredzwa) in respect cof expenses invurred in maintaining
a child. Especially in the case of 1llegitimate children, the Taw is
clear: if the natural father of a child has acquired rights to itlz,
but the chi'd has remained witlh its mother until old enough to live with
rhe father, the Father s obliged to pay one beast as chiredzwa to the
mother's guardian. Th!s payment i3 made ro offsefr any expenses which
the mother's guardiar incurred in looking after the chi]d13. The right

to claim chiredzwa mav be enforced i court” .

It dovs not necessarily tollow from this hypolhesie that child-neglect
was the norm in Afr:cap for early Roman) society. Quite the contrary
15 prubabliy true "amily .celationships, especia’lv -hosc of parcnt-
ohild, are cherished and respected in small-seale societieﬂlj The
Avsence of any rules and institutions supgests that there were no

specific social prabioms requiring legal controls. The probliem of

culld-neglect would He rare in tne village communitiss which were a

0 Watson Rome of rae XTI Tables a2-4h, regarding che part played by
‘he family cone le tempeving The exercise of the pater’s powers;
Jolowicz op cit "Maprer XVI

11 Nicheolas An Introduction to Roman Law 90; Bucklund op cit 142-743

2  regarding parental rights to illegitimate children, refer to
Chap*t 7

13 Molleman op cit o445 ar. 296

4 Halleman op o1t J€

=3 see, for exampie, iunter ' .ction t¢ Conquest 24-25, regarding the
Pondo and Reader ¢ _cit 1  vegarding the Zulu
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A ather has the liberty (io the YHohfeldian sense) to chastise his
. . . . 2 ..
children if they are Aisobedient 0. Nowhere 1s 1t proposed that a

father has the ius vitae necisque of the Roman paterfamilias ...t the

lTimits of this liberty are ill-defined. It would seem that moral and
social, rather tharn legal, sanctions circumscribe abuse of this liberiy.
These issues have never arisen for consideration in a district

commi ssioper's court.

The right of a child to maintenance has been clearly stated in the
district commissioners' courts. 1In terms of Section 3 of the Mainteonance
hthI. the courts of district cvommissioners are constituted malntenrance
cunrts. Section 4 goes on to provide that complaints may be lodged with
d maintenance court to the flect that a "responsible person fails or
newlects to provide reasonable maintenance for any dependant of his'.

The maintenance officar 1s empowered to issue a summens requiring the
respondent to appear hefore the court to show cause why an order of
maintenance should not be made against him. Section 6 states that, after
Jdue onguiry, the maintenance offlcer may make an order for periodic

payment of money for the reasonable maintenance of the dependant.

The 'evading case cvoncerned with the interpretation of this Act is

-

Wk Sendo v Elinah?é The court noted that the Maintenance Act does

Aot reate substantive rights ro maintenance - it merely creates
prociorral ripghts, whereby substantive rights to maintenance alveady in
Cv.oort o ee i bhe enfarecd.” The first question, then, is, essentially,

1 oruestion of conflict of laws - under which legal system do rights to
miainteadnce arise ?  The court, in Ruka Gondo's case, held that the
claim tor mzintenance is a matter which relates to the custody of
ehildren;  accordingly, customary law is applicable by virtue of Section

. . 23
1Y {a) (1i) of the African Law and Tribal Courts Act .

20 Hollema~ op céE 52
21 Thapter 35
It 1975 CAACC 5

2: 7 turn, the cus.ofy of the chi’Aren may be determined by the form
ot the marriage - ir this -<e, .. ~iage under _ustomary law. If
the marriage were epccu-ding o civil or Chr .tian rites, customary
law is usually a’sc apptied: Duma v Madidi 1918 SR 59; Esnad
Ndebele .o Josiah v Togo Ndebele 1965 CAACC 23; cof Chikesi v
Chik ¢ 2y 1473 77y SA 14~ (R) wher. the common law was applied
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The second question is concerned with the district rommissioners’
vnderstanding of the customary law relating to maintenance of minor
children. Never have the courts doubted that a child might not have a
right to maintenance in customary law; but all the reparted decisions
have been related to maintenance claims in respect of children who were
in the custody of a person other than their natural father. In terms

of customary law, this usually indicates either that the child was
illegitimate or rhat the father had not paid sufficient rovoro and, on
those grounds, was denied parental rights to his children. District
commissioners consider that the parent who has custody of a child, has

A4 duty to maintain the childza. The custodian parent may, nowever,
~laim compensation for sums expended in maiptenance. T1.sditionally,
this was the chiredzwa beast which was payable in respect of each child,
regardless of the length of *ime that the child remained in the custody
of the claimant, '* i{s recognised that ome beast does not adequately
refloct the expenses incurred ip maintaining a child in the modern world
and, accordingly, this anount has been increased by the courts
“urtbermore. if the guardian parent delays in taking 'ustody of the child,
when he 1s entirled tc it, the amount of chiredzwa payable may be
1nvrvased26 Normaliv, it is the mother's guardian who has both the
~ustody and guardianship of the children born to her, viz her father

in the case of a nre-mavital, illegitimate child and her husband in the
rage o of lagivimate and adulterine childreUZT. (Custody may, however,

e aeparated from the guardianship of the child, when the interests of

. ) 8 .
Phe ehald dictaee” 0

The majority of cases have been concerned with a clalm for chiredzwa
todoed by the ¢hild's mother's father against the child's natural father.
T™is, ponsibly, marks the fundamental difference between customary law

40 the common law attictude to maintenance. Tn customary law, the right

24 Ginza v Johannes 936 SRN 75; Joel Susondo v Wille Rutsito 1965
CAACC 8: Fordson Manduwa v Clara Busie Khanye 1977 CAACC 9;
Patrick Musa v Rarutswa Andurani 1977 CAACC 24

25  Lydizs . “rsumbu 1939 SRN 145; Sam Msonko v Mutuswu 1963 CAACC 7

26 Mkamange v Tamange 1949 53RN 447; Muchineripi v Komponi 1951 SRN 588

27 Chapter 7
28  Child The Histor =nd Excent of Recognition of Tribal Law in Rhodesia
75-74 )
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to maintenance is seen as inhering in the child's custodian, not in

the child itself. In none of the cases, has the child's cusitudian
claimed on behalf of the ¢hild, rather, he has claimed for his expenses
which, it was urgued, should have been horne by the natural fatherzg.

1y addition, no vase regarding the rights of a mature daughter to claim
maintenance from her father have been reported. All the cases have been
concerned with young children. Tn view of the district commissioners’
attitude to the general status ol women in customary law, it would seem
that, in principle, they would support her right to claim maintenance
cven if she were, for example, twenty=five years old, and uomarricd.

On the other hand, because they consider a widow or divorcee Lo be
emancipated, it 1s dehatible whether they would adopt the same approach

1t Lthose casces.

In only three d..isions, has the child's right to maintemance been in

iseuc. In Joel Suscnde v Willie RutsitoBO, tlie court held that the

natural Father eof ar illegitimate child was not liable to maintain the
shild unless he had custody., If he were not granted custody, it was
held that the child should be considered to belong to its mother's
family and that family bore responsibility for maintenance. In In re
52255531, counsel atgued that it was contrary to natural justice and
morality to absolve the natural father from responsibility for the

sepporl of his child. Tredgold £J held:

™1 de not think that this argument can be supported. Tt
would be an entively different matter if the cusrom uncder
sensideration involved the fact that the child would be
loft destitute and wi-liout means of support But, although

' 'n Kkoman law, for instance, the duty of support arose ex aeguitate
caritateque sanguinis: D 25.3.5.2 and the vight was seen to

vest in the child. This duty is clearly articulated in the common
‘aw: Boberg op cit 254. Tn the following cases., it can be seen
chat the right to maintenance was deemed to vest in the custodian
rather than the child itself: Mado v Skudamedzi 1942 SRN 249, where
a married woman and children were maintained by the mother's father
‘n the absence of her husband; similar cases were: Zira v Pompey
946 SRY 379 and David Milase v Witness 1955 SRN 773. Nendaya and
Tigere v Zidenga 1955 SRN 788 and Chimwisa v Tawirai 1955 SRN 662
Ceal o1h rhe maintenance of step-children. Maintenance on divorce
-5 dealt with in: Bachi Vela v M'Bayiwa Jack 1953 SRN 660: Malipiti
and Juiia v Kand’+s 1946 SRN 337; Margaret v Amon 1946 SRN 334;
Moses v Nobula =  Charlton i944 SRN 284; Mabika v Nyowa and Baranguwe

TH40 SRN 17 .vi v Lomcala and Mhlahla 1930 SRN 28

30 1965 CAACC 8, fol iowing Iv re Robert 1953 SR 47
31 1953 SR 47






87

Lydia v Masumbu is a notewerthy decision in so far as it purports to

ameud a rule of customary law to bring it into line with modern social
conditions. It may be questiovuned whether this was desireable or
justifiable. Certainly, in view of the district commissioners' under-—
standing of customary law, there is a child's right to claim support from
the person who has its custody. In these circumstances, is there any
necessity to increase the amount of chiredzwa payable when custody is
claimed by another person ? If a nerson has a duty to maintain a child,
there secms to bhe no good veason, in law, why he should be entitled teo
¢laim recompense simply because he performed his duty. Chiredzwa is a
relevant obligation only in the contex! of traditional customary law,
where there was ne o al Juty onoa child's Lamily to mailotain it, To
increase the amount owed ip terms of the chiredzwa obligaticn would now
simply have the effect of 3lleviating o custodian's legal duty to support

the child under his -are.

Sectton 4 £7) of the “aintenance Act provides that the complaint may be
.a2d by the depeodant concerned or by any other person whe has the care
~r usltody of the Jevendant. In Ruks Gondo's case, the court censidered,
ohiter, the locus standi of the mother to lay a vomplaint. Although it
vocogniacd that the #'aim for maintenance was governed by customary Taw
and, thorefoare ) j v temms of Section 3 (2 of the African Law and Tribal
Courts Act, the motner’e iocus standi should alsc be determined by
custemavy daw, it felt that Secrior 4 (2) gives the woman a power which

s woeuld not otherw.se ave had.,

Doomn b for Lhe riphte of a ohild:  we turn, now. tu comsider the wife.
According Lo the triba' courts, when she warvies, an Africar woman
becomes the vesponsihility of her husband. He is expected to provide
9er with o neuse, a kitchen and kitchen utensilsg7. He must allocate
her land to grow food for the family. Although the nursing of children
and preparvation of feod¢ are spheres of activity reserved to the wife,
both spouses are expected to participate in the cultivatiom of crops and
nima’ husbanﬂrng, The breaking ~f new ground. sowing seed, veeding

and Rarvesting ave - .ared hy Jusband an’ wife. ve:v often, women

——

a7 Helleman op cit 203

38 Holleman or ci+ 2171
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A further aspect of the hushand's domestic authd ty is his right to
control his wife's freedem of movement, in the .ense Y2t she requires
his permission to leave his house45“ Disobedience tu nuis instructions
would be indicative of a serious vift in the marriage, requiring inter-

vention by either the wife or the husband's family.

Finally, it should be ncted that the husband has an exclusive right to
his wife's sexual Favoure, ln one sense, this means that a husband is
entitled to have sexual intercourse with his wife when he chooses, subject
to the customary periods of abstinenceaﬁ. No sexual intercourse should
take place if the womar 1s meustruating or from the seventh month of
pregnancy until six months afrer the birth of the childa?. In another
svnse, this weans that the hushband has a right to take legal action if
his wife has sexval intercourse with another man Altheungh, ideally,
wives are expected te he faithful to thelr hushands, an cccasional act
of adultery is condoned ipr customary law. Provided the wife repents of
her wction, she will escape with ne more than a thrashing. The husband
2. of ceurse, entirledte claim damages from his wife's 1over4 .
Conversely, & woman haz a right tc her husband's sexual favours but,
zenetally speaking, =s long as a hushand keeps his wife sexually satis-
Fied | ehe has ne canse to complain if he indulges in occasional adul-
Covevs re]atinushlph& The Shona ceonsider sexual gratification to be
ome of the most fundamental rights of marriage and if a husband were to

voplect hie wife - kuramba parukukwe (reject her on the sleeping mat) -

she might complain in the family courr or, if e solubion were found,
degert to her own family. Holleman has even recorded cases where a

wite  went se far as to aprroach a tribal court, unussisted, claiming

45 Bennect Appendix E Question 33; Heolleman op cit 208
gy lolleman op cit 214-217; HBeunett Appendix E Question 32

47 The cusiomary periods of abstinence uare determined by African
beliefs regarding the health of the child and its mother and
father

48 Hulleman op vit 216. Nowue that he cannot, .. the same time, claim
damages for adultery and return of rovoro te mark dissolution of

the marriage: Hollonan op cit 227
49 Hollemar op cit 217
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stantive rights to clalm maintenance; instead, it provided a ncw
procedure for making claims. The voint made in Taoneswi Maposa's case
was reiterated, namely, that where the partics were married according to
customary law, that system determined liabilitv ¢~ maintain during the

subsistence of the marriage.

The district commissioners® understanding of customary law in this

regard is that a husband is responsible for the maintenance of his wife
only while she is livipg with him. Tf she deserts him, his responsibility
0035955an In Tooneswi Maposa's case, for instance, the husband showed
that he cruld provide adequately for his wife and children at his bome

iy Bohera but she refnsed te stay Lhere because she was nut on good

terms with his firsr wifle The court refused to grant an order for
maintenance against the hughand in these circumstancesss. In Ruka Gondu's
case, on the other havl, the :ourt granted an order against the husband

where 1t was shown that his wife had been couwpelled to leave him hecause

of hiis crue! trealment of her.

In (le case of Jdissolution of a customary marriage, the law has been

. . . 56 .
snbetantially amended bv the Matrrimonial Causes Act™ . Section 9 (1)
© the Aot orovides:

"I ir an action for divoree the plaintiff claims against
Lthe defendant ar order for the maintenance of herself

sfter divorce and the court is satisfied that in all the

« ‘reumstances of the case it s just and equitabi~ that the
defendant shoula he compe!tad te contribute to the support
oF the plaintiff atter divorce, the court may make such
nrder {for maintenance 3§ tn the court may seem jost,” 57

: . 58 -
In George Mazovrodze v Jencth™ | the court held that the provisions of
“he Matrimonial Causes Act were wide enough Lo include hoth customary

marriages and marriages according to ivil or Christiar rites., Pittman P

54 In Mado v Skudamedzi 1942 SRN 249, where the woman went to live with
her father, the court held that the father had no claim against her
husband unless he had first sent the woman back to the husbaud's

1llage and *he nusbund had refused to provi“e for her; followed
in Petros Sithole v Moses Rukunda 1976 CAACL 6

55 F?llowed in Moses Mvenge v Fmma "afura (unreported) CAAC 58/1973
c1ted Yy Child oy cit 9%

56 Chapter 39

57 Section 9 (3) mak s similar provision in favour of the defendant
1m a divorce action

58 1970 CAACC 3%



held:

YWe are m»atisfi- J that Section 9 (1) of the Matrrimonial
Causes Act does ert ‘tle a Distrirt QOfficer to give main-—
tenance to a guilty wife upon divorce, since any law or
custom to the contrary would be repugnant to the provisions
of that Statute, in terms of the definition of "African

Law and Custom' in ,.. the African Law and Courts Act." 59

Since there is no provision in traditiomal customary law for the main-
Lenance of a divorcee by her former husband, this A-t marks a considerable

change in the law,

The district commissioners’ courts have brought no change to the widow's

. - . - 60 .
right to claim maintenance. In Ganda v Chinamo™ . the court held that,

nrior to the kurova guva ceremony, the widow is entitled to maintenance,
at a reasonable rate, onroportionate to the value of her deceased husband's

vstate,

Consounant with Lhe sentiments expressed by the tribal courts, the district
commLssioners’ courts have held that if a man were to beat his wife
immoderaliely, she would be justified in deserting to her father, Im such

. . . b
circumstances. the marriage might well pe dissolved .

Similurly, the district commissioners' courts recognise that a husband

has 4 rrpht teo hifd wife's sexual favours62. I1f she persists in committing
adultery, the hushand may be justified in terminating the marriage = -
Alternatively, of —ourse, the husband may bring an action for damages for

. . . . 6
adultery against his wife's lover, while condoning her conduct .

39  This dectision was followed in Simon Machongwe v Christine Farusa
1972 CAACC 21. Note that the district commissiomers' courts will
not entertain o claim for maintenance by the w:fe of a customary
unjon, unless that union has been'duly solemnised and registered
under the Atrican Marria« = Act: Ex Parte Seti and Others 1963
R & N b8l (SR)

60 1946 SRN 352

61  Munemo v Mandiv ta and Sengeza 1943 SRN 261; <horiwa v Risi and
Mubayiwa 1944 SRN 275; Jokonya v Daina and Muoningura 1944 SRN 290

b2 Kamenya v Jessie and Mblda 1943 SRN 255

63  Child p cit 51 maintains that "Under traditional %aw he (the husn~
band! .-ould not nrraue hoth actions a* the same time, and a
successful claim for damages was a bar to an action for divorce.
Nowadays, a husbend will sue for damages and wil” follew this later
with an action for diverce'. Cf feotnote 48

64  Mega Kenani v Phillemon Chifamba 1963 CAACC 44
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In this chapter, we must consider the liability, if any, which arises
out of the wronglul killing of a breadwinner. This question is dealt
with separately because 1t raises the problem of the tecognition accorded

tamily relationships in African customary law.

It seems that, traditionally, customary law allowed the family of a
dece. .od person to claim compensation for his deatl. Goldin and Gelfand
staLeﬁS that ten head of catrle had to be given to the victim's family
and. in addition, the defendant was obliged to provide a daughter to
compensate for the loss of a member of the family. The purpose behind
this payment was testore the social equilibriom which had been upset by
the killing6b. Apart from the purely compensatory damages to be paid,
therv were penal damages which went co the chief. According to Goldin
and Gelfand, onc heau of cartle was usually given to the chief to
appease the spirit of *he tribe and a further head was given to the

. . 7
rribal Court6

Tn theorv at jeast, the position was completely changed by the arrival
of fhe FEuiopeans. Bes ause the chiefs were deprived of their criminal
jurisdiction, they were no longer entitled to receive [ines payable in
tespect of assaulte ane homicidesbs, Tt followed from this rule that
where only orimivca' penslties had formerly been payable to the chief
ror wrongful behavicir, any remedy the individual mightr have to claim
compensation in tae same circumstances, would have to come from the
common law. Tn consucyuepce, it has been held that damages for assaults
might now be «lnimed and quantified under the commed Law . Tn the
ase ~f the death a7 a hreadwinner. of course, there were both civil
and criminal asenalties in customary law; the latter have fallen away

put mow it is nassible to claim delictual damages under either African

H5 African Law an¢ Custom in Rhodesia 197

66 Howell A Manua. of Nuer Law 4lsg

67 3uitock The Maspona 298

b%  See Mtandwa v Shiota 1929 SRN 4 and Wiri v Mashs -ngombe 1939
SRN 178 with regard to incest and Keresiah anc Jack v Martha and
Mupweo! Masimbde ~958 St 827

9  Mbawina v Chansyiwa 1946 SRN 347: George v Gabaza 1948 SRY 4283
Amon_ Syamunfukndz. v Dorothy a/b Chirekeni 1968 CAACC 1
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customary law or the common law. Presumably, the p uaintiff will

choose the conmon law whenever possible for the amount of damages

he may be awarded under that sysiom will certainly be higher than under
customary law. He is assisted here by the conflict of laws ruies for,

under Seciion 3 {1} (L} of the African Law and Tribal Courts Act, this

type of claim is pgoverned, prima facie, by the common law.

Under this system of lsw. delictua. damages may be claimed by a person
whe has been deprivec of the support of a breadwinner. Liability is

hased on the actio legis Aquiliae (io terms eof which it would have to

he proved that the dezih was caused negligently or intentionally),
Apart from watablishing (he defendant's responsibility in delict, the
plaintiff must aise =zac sy kne court that, but for his death, the
deveased would have heor ohviged ex lege to contribute to his support
Tt is in connectior w th the last requirement that difficulties may
arise 1f Lhe plaintfY aud deccased were Africans. Since the action
arises out of the common law, it follows that only relationships en-
tailing  dury of support, recognised by the same system, will be
profected.

\ . . . . . . 7t
The Teadilig - ase, ir . ‘mbabwe-Rhodesia, 15 Ex Parte Seti and Others .

The deceased’s wife {acsording o customary law), bhl- minor child and
his mother all cluimed gamages arising out of his wrongful death and
Lheir consequent toss ~F support. The court had ne hesitation in
=upperting the claim o0 the deccased's wother and child. One suspects
vhat the court wuae influenced in this regard by the fact that their
relationship with the deceased was one recognised both under customary
'aw and the common iaw. The wife's claim. however, was dismissed.

The evidence before the court showed that rovoro had been paid but that
their marriage had never been solemnised under the Native Marriages
Act. In terms of Section 3 (1) of that Act, the union was "not a

valid marriage and her status is not that of a wife for the purposes

of the pener ' law of the country.”

/0 Bobere op cit 303-305

7L 1963 (%) SA 9% {SR)
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The court referted, in its decision, to the South African case ot

72 . .
Santam v Fondo =, where it had been held that a Bantu customary union

(although it gives rise to certain rights and duties, including the

duty of support, which are enforceable between the spouses and as against
a third parlty who is alsoc black) cannot found 2 dependant's action for

toss of support against a non—black73e because, not being a civil marriage,
it creates na duty of support according to the general law of the land.
This decision had the effect of depriving African women, in South Africa,
of «y legal remedy far loss of support if their customary law husbands
were wrongfully killed. The situation was soon iectified by legislation
gravting o dependant's action to the surviving partner of a Bantu

s LUNArY UnLon

7imbibwe—Rhodesia is not, of course, bound by the dec sions of the South
African Appellate Div. siorn nor is it bound hy the attitude of the South
Afrivan courts and ‘egislature to marriage under ~ustomary law. While,
formerly at least, *he Zimbabwe-Rhodesian courts had no hesitation in
aceordivg customary marriages the same degree of recognition as common
Taw unions {at least 1or the purposes of the crime of bigamy?s), thia
approoach has now been thrown inte doubt. Dicta in several cases suggest
that customary mar: iapes will be recognised for the nurnoses of customary
Yaw ouly, ic thev wi'l not be regarded as "marriages' for all purposes,
principally hecanse 7 their polygamous c'naracter?6 The hesitation

sxpressed by the rourts was echoed by the legislature which sperially

menoed the Workmen - “cmpensation Act and the Publiz Services Act to
cnaere that all susrv-wing widews., irrespective of race, would be en-
77
: . . . L
tic e te claim compensation on the death of a breadwinmer

74 1960 {2) SA 467 {AD)

73 “ormerly, conmissioners’ courts in deliclual actions between blacks
alwavs granred damages o the deceased parfner .o 2 customary union:
Kanyile v Mheie 31929) 11 NAC (T&N) 25; Zitulele v Mangquza {1950)
1 NAC (S) 24°

74 Section 31 of tne Bantu Laws Amendment Act X 76 of 1961

75 R v Nkabi :918 SR 160; R v Sipiwe 1918 SR 68; R v Moyo 1946 SR 12

© R.v Tshipa 1957 R & N 75¢ (SR); R v Ncube 1959 (2) R & ' 66 (SR);

“hiko- Chikos: {3} 1975 (2 SA h44 (R}

7 Sectron & (3) of Act No 52 of 1959, now Section 4 (3) of the
Workmen's Compencation Act (Chapter 248): and Section 24A of

Act No 4Z of 19AD, now Section 68 of the Public Services Act
{Chapter 90)
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The position vannot he regarded as settled. Seti's decision may be
distinguished on the basis that the customary union in that case was
not solemnised under *+he Native Marriages Act and, for that reason
atone, did not qualify to establish a legal duty »f support between the
spouses. Moreover, the dicta sugpgesting only limited recognition of
customary marriages must be read in the light of earlier ratjiones which
secorded full recognltjun78 Apart from this, 7t would be anomalous
it the vourts refused “¢ recognise the husband's duty to support his
.ustomary law wife for *he purposes of delictual claims, while they
arcepted this duty for the purposes of the Matrimonial Causes Act and,
Juring the subsistepec of a customary marriage, for maintenance claims

inter vivos

This 1s an aitea of he law which requires clarification. For the
purpose of bringing a Jdependant's action and for reasons to be discussed
in the context of a civii or Christiaw marriage, it is essential that a
customary marriage be treated on aa equal footiug with the common law
marriage. Mnly it this is done, will family relationships created in

tirms ol customary law receive due protection in !aw.

Chanter fer a fuiler discussien

r
"
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7 CAPACITY TO ACT AS CUSTOD1AN OR GUARDIAN PARFNT OF CHILDREN

The concept of guardianship will be considered again, later, as it is
used in respect of women]. We consider here guardianship in its usual
meaning, namely, the complex of parental rights ard duties in respect
of minor children. OQur concern is not so much with the duties flowing
from guardianship. such as the duty to provide maintenance, but with
various riglhts arising out of the parent-child relationship. These
rights may, more accurately, he referred to as "parental rights". They
include the natural right to the companionship of a childz; the right
Lo henefit From its labours in the h0m93 and, in the case of a daughter,
the right to her rovero when she marriesq. In addition, there are
certain powers, such as the power to consent to a child's marriage and

. . . . .5
ro determine the nature of its education and upbringing~.

Th. re is no idea of an individual parental right to a child in rcustomary
. . . o] .

I'wi; rather there ave lineage or family rights . Customary law provides

thot a father and his family are entitled to exercise parental rights

'n respect of children bern of a tawful marriage, provided that rovoro

1 Chapter 13

S0 fuudamental an aspect of guardianship has not, as yet, been
urticulated fully in legal terms;  but it would, in the common
taw, for instance, bhe an implicit part of the right of custody:
see Boberg The Law of Persons and the Family 427. Usually,
vompanionship is in lssue only when the question of the non-
vustodian parent's right eof access is questioned. 'The relation-
ship betweon custody and access was explained in Myers v Leviton
1949 (1) SA 203 {T) at 210-21%; Goldin and Gelifand African Law
and Custom in Rhodesia 187

3 folleman Shona Customary Law 62
4 Holleman op cit 242 - this is the most vital aspect of parental
rights

5 Goldin and Gelfanc op cit 183

6 This proposition flows from the fact that marriage itself is not
a matter of ‘ndividual con.ern irn cus .aury law: rather it is
a rclations. » whereby the husband's lineage can reproduce itself
by acquiring a woman: Holleman op cit 148 and 153-154, Obviously,
the father himse’f is the person to exercise the day-rto-day
incidents of rarental righta and responsibilities but if he were
to die or bec w. incapable, these responsibiliti s wou' he inherited
by his Family: Holleman cp cit 330sq
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lhas been pald to the mother"s family?. If rovoro has not been paid,
the right to the children vests 1n the mother's faLherS. Although, in
theory, delivery :f rovoro determines the vesting of parental rights,
Africans arce extremely tolerant of dilatory paymentg. Provided Lhat
the children's father shows a serious intention to pay, he will not be
unduly pressed, particularly, if it is apparent that he does not have
means of payment In consequence, there is unlikely to be any question
of the father being deprived of parental rights during the subsistence
of the marriagelo. On dissolution of the marriage either by death or
divurce, the question of payment of the full amount of rovorc agreed
iipon hecomes more urgent Even in these circumstances, the father or
his familvy (if he is dead) is unlikely to lose parental rights unless
no rovoro at alt had -een paid or such a small porticnm as not to warrant
guardianship of the cHildrenll The point is that whether or not the

father's family louses Jts parental rights, the morther never has a legal

1
right to her childrern

[

For practical purposcs, the children are usually permitted to Temain

with their mother unti! they bave been weaned, if there is any question
. . . - 13 . .

ot thelr ceparation from her Parcntal rights to children whe were

not horn of a lawful customary marriage, automatically vest in the mother's

7 Child The Historv and Extent of Recognition of Tribal TLaw in
Rhodesia 76; mere accurately, the rule should he stated as Follows:
"parental rights to a c¢hild born of a lawfully marrivd or betroethed
woman are vested irp its mother's husband or affianced groom by
virtue of the aftipitlion agrecment between the two families", ie
apreement as to payment of rovore: Holleman op cit 247

b Thild op ¢it 26 and 76 ~ amongst the Ndebele, tor instance, the
threat of loss of parental rights is the only sanction compelling
payment of the marriage consideration

4 Holleman op ¢it 172sqg

10 lthough if the woman's father is becomivng impatient with regard
to late payment ~f rovoro, he may impound his daughter and/or
her children {kubata mukadzi). This action is resorted to usually
in an effort to force the husband either to pay or dissolve the
marriage. 1c is not commenly used: Holleman op cit 173sq

11 Holleman op cit 298 anc 30n
12 Beunet £ Appendix E Question Yu

! Benne:t Aprendix 7 Juestion 93
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guardian - her busband¢ {r rhe case of an adulterine child and her father
in the case of a pre- or post-marital child, Irn the case of an un-
married mother, should her lover wish to obtain rights te the child, he
may do so by payment of damages Lor seductionlé. Among certain tribes,
he may be required to pey a turther sum known as maputiro, together with
rearing fees (chiredzwa} if the child had been brought up in the maternal
grandparents’ Eamilyls The mother is not regarded as having any right
tc the child, since this is a matter of family rights, although she is
permitted, as a matter of convenience, to keep the child unktil it has

heen weaued

The tribal courts alwave determine the question of parental rights to
children in terms of rusramary law {that is, without regard to the
6

. : . 1
interests «f fhe ¢hils concerned but according t¢ payment of rovoro)™ .

The custody and guard-anship of children is, moreover, a matter governed
hy customary law in rerms of Section 3 (1) (a) (1i) of the African Law
am!' Tribal) Courts Acr Tr is not surprising to find that rhe district
<ot ssioners’ ~ourts have adopted move or lese the same approach as the

cribal courts witw wecard to pareuntal rights over both legitimate and

la Potleman op <it ia4sd; Child op cit 79. In the case of an adul-
terine child, the woman's lover has no rights to the child. This
i3 expressed ir che maxim gomba harino mwana, i "'z lover has no
child™: Holiemar op cit 250. Even il the woman wcre seduced by
4 man other thar her iwusband {prior cto marriage), the husband would
acquire rights o the child, This is expressud io the maxim
ngombe yauya nevswa pamuromo, ie "the cow comes with grass in its
mouth': Hollewa. ibid. Tt may happen, however, that the husbhand
snd his family reciect an adulterine child, in whieh event, the v
would be neo obiection to allowin. the lover to claiw parental rights
against payment »f damages: Holleman ibid.
Goldin and Gelfanc op cit 207 define seduction amongst the Shona as
"saxual iatercourse with any woman, with or without her consent, but
without the romsent of her guardiar ... If she is single, widowed
or divorced. omages or compensatiun is paid to her guardian."

15 Child op cit .9-8n: cf Bennett Appendix E Questions 69 and 95:
in some cases, p aent of chiredzwa alone sufficed

Lo Bennett Appendix & Questions 92 and 94; in contravention of Section
3 (5) of the African Law and Tribal Courts Act which purports to
bind al! +*he courts in the country. Refer to Chapter 3
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i"legitimate childrenly. Customary law has, however, been modified

in one important regard. The district commissioners have introduced a
rule from the common law whereby any order affecting the custody of a
child must be in the best material and moral interests of the child
concerned. In other words, they consider that the welfare of the child
is of greater importance than the rules of customary law. The "welfare
rule” as it has been termed, has been incorporated into the African Law
and Tribal Courts Act. Section 3 {5) provides that:

"Notwithstanding anything to the contrary in this section,

in anv case relating to the custody of children the interest«
of the children concerned shall be the paramount consideratioun,
irrespective of which law or principle is applied.”

The courts are inclined, however, to interpret the "best interests of
the c¢hild" to mean that the father should have rustedy. The reasoning
is that the child will tend te identify with the father and the paternal

family in accordance with African traditions and it is, therefore,

. . . . 1
advisable to conlirm this tendency in the custody order™ 7.

Revausse this rule couvcerns only the custody of children, the courts have
buen compelled to separate the concepts of custody and guardianahiplg.
The est interests of the child will determine whe 1s entitled to custody
Yut Lhe courts are m-pared to allow the father guardianship of the

«hildren, in avcordance with customary law (nmamcly. where he has paid

L7 Child op cit 73-81 and 84-85; Goldin and Gelfand op cit 183-187;
tda and Ben v Chombe 1947 SRN 393:; Jeri v Saniso and Mutambiraowa
Tu58 SpN R85!, regarding payment of rovoro

ARe Jirira v Jirira and Dube {unreported) G-5-44-7%; Rhodia v Mandala
1042 SRN 23h, where it was held that guardianship and custody must
b dJetermined according to the Zimbabwe-Rhodesian system of patri-
1in: ! law, ie the father should be given custody so that he could
keep a watchful eye on their interests. In Mildred Mungota v Julius
Mungofa 1971 CAACC 24, on the other hand, where rhe father was
violent and an habitual drunkard and rhe mother religious and a
competent social worker, custody was awarded to her. In the recent
'weision in Mbonisi Moyo v Tendayi .:xyo 1976 CAACC 1, the court made
it clear that the father has no overriding right Lo custody merely
hecause he had paid rovoro. It was stressed in th:is case and Joshua
v Martha 1976 CAACC 20 that a thorough investigation of the parents'
circumstances is necessary before an order as to cus' »dy may be made

15 Ally Musaka v Elizabeth Matope 1959 SRN 889; Mabande v Masiva
1959 SRN 896; Annie and © . ‘mtswipo v Batiya 1959 SRN 912
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rovorojeven 1f itappears that he is not the most suitable parent. In
this manner, the mother may well be awarded the right to custody of her
children if this will best serve their material and moral interests. The
welfare rule permeates all aspects of the law regulating the custody of

childrenzo and it includes the custody of illegitimate children2

The courts have not attempted te define the terms "custody” and “guard-~
ianship" and, indeed, it has been said that the two concepts are not
amenable to crisp definitionzz. Neverth. less, it seems that custody
denctes the physical control and education of the child23, while guardian-
ship includes all the remaining rights, duties and powersza. Important

though it is, definition cannot be taken further than this.

While it has been held that it is irrepular to grant custody of a child
to either party of a marriage in customary law, without first dissolving
the unionzs, this ruling has not been followedzﬁ. It seems that either
parent may apply for a custody order at any time after dissolution of
the marriage27 but the woman, if she wishes to make such an application,

shouid be assisted bv her guardian28

20  Spiro Law of Parent and Child B0

21 Calitz v Calitz 1939 AD 5h at 63

22 Spiro op cit 302: that is guardianship in the narrow sense, when
locked at in distinction to custody. Otherwise, guardianship may
be used in a breoad sense to denote the totality of parental rights.
See also Boberg op cit 427~428 and 459-464

23 Child op_cit 76

24 Kamangira v Jengera and Murapi 1940 SRN 161; Makonyo v Marini and
Freddy 1940 SRN 153, both cases concerning illegitimate children

25  Annie and Kachenjeri v Tenda 1946 SRN 367

26 Ally Musaka v Elizabeth Matope 1959 SRN 889; Mumba v Antonio 1964
CAACC &0

27  And, after the action for dissplution of the marriage has been
brought, a separate application may be made regarding the custody
of the children: Marubini v Gumbira 1934 SRN 57

28  Chidombgwe v Nyakudjga 1949 SRN 462; Julia v Matapulaye 1952
SRN 605. 1Y the woman was party to a civil or Christian marriage,
of course, she will have locug standi to bring the application
herself: see Chapter l4
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The courts will conaidef the moral and material welfare of the child

only where one party alleges the lack of suitability of the other parentzg;
but the court will not go so far as to accept a private arrangement
concerning custody made by the parents themselves. It has been held that
the court must hear evidence so that it can decide for itself what is

in the child's best interests30. If it appears to the court that neither
party is fit to be custodian of the child, custody might be awarded to

a non—relativeBl. On the cther hand, if the test of suitability of

the parents proves inconclusive, the principles of customary law are

applied32.

The district commissioners' couits, in keeping with the views of the

tribal courts, do not consider that a woman has an inherent parental

right to her children (apart, of course, from situations where she is
granted custody in terms of Section 3 (5)). It may well be that she

is permitted to retain custody of her children until they are old

enough to go to their father. In this regard, the district commissioners'
courts usually order that a child is to remain with its mother until

it is seven years old. Pricr to that age, it is deemed to be in the

best interests of the child to be cared for by its mother33. This is

a rule of convenience, however, and does not acknowledge the woman's

parental rights.

A civil or Christian marriage appears to have little effect on an

African woman's lack of parental rights. In a series of decisions,

it has been held that the guardianship of children is to be regulated

by customary law3a. (Custody, of course, is still determined by Section
3 (5)). The operation of customary law may be excluded if either of

the spouses chooses to make a will in which he or she provides for the

29 Muzerengi and Wenzira v Mirizhonga Eriya 1953 SRN 657; Jeri v
Saniso and Mutambiranwa 1958 SRN 851

30 Kafahakurotwe v Ajida 1966 CAACC 10; Tobias v Mandizwidza 1968
CarCC 7

31  Bope v MD Scotch 1961 SRN 958

32  Esnad Ndebele and Josiah v Togo Ndebele 1965 CAACC 23
33 Pemha v Joshua Patrick Zuichemo 1972 CAACC 9

34  See Chapter 14
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8 PROPRIETARY CAPACITY

The concept of proprietary capacity denotes two separate ideas: firstly,
the power to acquire and dispose of property and, secondly, the liberty
to use the property in one's possession, without reference to the rights
of any other person. In the common law, for instance, a minor has the
power to acquire property but has no power to dispose of itl; similarly,
a landowner has the liberty to walk on his land and cultivate it free

. 2
from the intereference of any other person .

Tn contemporary African customary law, the woman's proprietary capacity
poseg particular problems The reason appears to be that there is a

wide discrepancy between traditional customary law regulating her capacity
and the current social realities. Many educated, urban African women

are now wage earners and, even in the rural areas, African women par-
ticipate in a wide variety of money-earning activities, such as the
manufacture and sale of needlework, baskets, pots etc and the cultivation
and sale of craps and livestock. The traditional law which regulated the
woman's proprietary capacity was conditioned by a simple peasant economy
and by the peculiar conceptions of property and the rights to property.

This law has become inappropriate to the modern social setting.

The traditional African cunception of wealth differed fundamentally
from the European idea of wealth. Holleman has observed that:

"Material wants in pre-European times were very limited, and
confined to the necegsities of life: food, shelter, clothing
and the tools toc help produce these. Little was needed to
satisfy personal vanity or sense of beauty. It was a peasant
population, and agriculture was the principal economic activicy
... Production was limited by the personal needs of the
producers ... In short, the traditional economic pattern was

on the whole aimed at self~maintenance and mot at profit making.

If we then find that, in spite of their very limited material
needs, the people had a well-defined iden of 'wealth' and
strove to acquire wealth, it is clear that their conception
of wealth must be interpreted in terms other than economic.

1 Boberg The Law of Persons and the Family 642
2 Hahlo and Kahn The South African Legal Systew and its Background 82
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It is no coincidence that the general term for livestock,

pfuma, has the same root as the words for 'wealth' (upfumi)

an:! "to becocme rich' (kupfuma) ... Wealth meant the capacity
waintain and reproduce one's kin-group as an organic unit

This particular conception of wealth established a very close
correlation between livestock (especially cattle) and women.
Cattle were thought of in terms of wives; wives meant child-
ren for one's kingroup.”™ 3

Because the family as a whole was comncerned with its own reproduction,
rights in property, which had the potential of assisting in reproduction,
have sometimes been described as "communal"A. Tt follows that what-

ever was done with the cattle or women of the familv would affect the
interests of all members of the family. Similarly, the production of
food was a matter affecting the whole family. As Holleman says:

"When property was of such a nature that it served the
common interests of the family, these interests had to

be considered. Individual ¢taims on the ground of per-
sonal production or acquisition would still be recognized,
but these claims could be overruled when the wider interests
of the family prevailed.” 5

The type of property in which the family would have had an interest was
administered and controlled by the head of the family concerned., The
power of control did not imply that the head of the family had the

liberty to use the property in his possession as he chose. He was obliged
always to pay heed to the interests of the family. This arrangement
guaranteed that an individual's right to property was curbed in favour

of the family groupb‘

It was recognised in customary law, however, that a person might have
an unrestricted right to use and enjoy "personal" property. By this

is meant property which had a personal, rather than a reproductive value.

Shona Customary Law 318-319

4 If the common law notion of "communal ownership" is implied, this
1s inaccurate. Grotius Introduction to Dutch Jurisprudence 2.28,2
lescribes communal ownership as '"a real right belonging to two or
more persons over the same thing”.  Elias The Nature of African
Customary Law B83~84 and 163-166

op cit 320

See Holleman op cit 324s8q for a discussion of unity arnd division
in the family estate
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Such articles as clothing, personal adornments and weapons would be

included in this categeory

If we consider these rights in terms of Hohfeld's scheme of rights and
duties, it is evident that while individuals had the power to acquire
rights in property, their power to dispose of property was limited when
the nature of the property concerned would (in the African view) serve
the interests of the family as a whole. The individual's liberty to

use and enioy propertv might, similarly, be restricted in the interests
of the family. It was only when the property itself had nc significance,
in the broader context of the family, that the individual was deemed

to have full power and liberty. It will readily be appreciated that

the very nature of the traditional African economy precluded the manu-
facture or acquisiticv of the many types of property familiar to the
Western world. There were a few, simple categories of property, such as
cattle, small livestock, crops, clothes, weapons and tools; the nature
of the property within each category determined the individual's rights

in respect of it.

The individual's right to property is, however, of little concern in
customary law. Rather,

"the law is interested in property as an incident of a
social relationship, in addition to the property's material
value.”" 8

In other words, customary law is concerned, not so much with an individual's
rights in property, as with his rights and obligations regarding other
people in respect of propertyg. To some extent, this is true of che

common law as well. In order to describe family relationships, we must
consider the provision of food, clothing and shelter by parents for their
children. Practical requirements render the parents' rights of owmership

in these categories of property far lesé significant than their duty to

support their children. In a society where family relationships were

7 Holleman op cit 320

Gluckman The Tdeas in Barotse Jurisprudence 151

9 Gluckman op cit Chapter 5 for a full discussion of this principle;
Gluckman in Ideas and Procedures in African Customary Law 252-
264
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were considered to be of prime importance, it was not surprising that

these rights and obligations became highly evolved at the expense of

proprietary rights

Although rights in land difier, in some respects, from rights in other
forms of propertyll, the principles discussed above are still applicable,
All rights in land vest, ultimately, in the ancestral spirits of the
tribe. The chief, as a living connection between the realm of the
departed spirits and the world of the living, is the physical and present
bearer of the rights te the landlz_

"The Shona do not see their land simply as property, simply
as an sconomic asset; the land is intiwmately associated
with the history of a chiefdom, with the ruling chief and
with ancestral spirits who lived on it." 13

The chief's dominion finds practical expression in his power to permit
foreigners to settle in the chiefdom. Apart from this, he has the power
to allocate land to the wardheads under his authorityla. Even these
rights are restricted, however; once the chief has allotted land, he
cannot, later, reclaim it or dictate the manner in which it is used,

The transferee is secure in his right to undisturbed use and posseassion.
Land which has been allccated to a wardhead may, later, be allocated to
a village headman within the ward, The transferee, again, has a right

to undisturbed use and possession. The land cannot be reclaimed by the

10  Hammond-Tooke Bhaca Society 55 gives an interesting account of
the "obligations imposed by ownership”

11 in that there iv a "reversionary interest'" in land - see infra

12 Elias op cit 162 quotes a Nigerian chief as stating to the West
African Lands Committee in 1912: ™I conceive that land belongs
to a vast family of which many are dead, few are living, and
ceuntless members are unborn.'

13 Bourdillon The Shona Peoples 85; Bullock The Mashona 71: "It may
be gathered that the real owner of the land is on the supernatural
plane. In the one instance, he is the tutelary spirit. In the
other, a tribal spirit has not yet emerged, and Mwari, represented
by his son or emanation is directly the spiritual owner."

14 Bullock op cit 71-72. Bourdillon op cit 86. From this, it is
apparent that what Gluckman would describe as an "estate of admin-
istration" is closely associated with the hierarchy of political
authorities: Gluckman The Tdeas in Barotse Jurisprudence 86. The
chief has duties corresponding to his rights in land, inter alia,
to protect occupiers against trespass; to provide members of the
tribe with sufficient .and to support themselves and tc propitiate
the spirits tu ensure good rains and fertility: Gluckman op_cit 80;
Bourdillon op cit 86
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15
wardhead nor may he interfere with the transferee's use of the land .

The village headman may then allocate fields and gardens to individual
members of the village community. Each individual retains the undis-
turbed use of his land, as long as he remains a member of the village.
Should he leave the area, the land reverte to the village headman.
Similarly, if the whole village moves for some reason or ceases to exist,
the land reverts to the wardheadlﬁ. In this sense, it may be said that
the person who allotted land has a "reversionary interest" in that land,
ie if the person to whom the land was allotted, vacates the property,

it will, automatically, revert back to the control of the person who

allocated it17¢

Whereas the power to acquire rights in land ie unrestrictedla, the

power to alienate rights in land is limited. Once a peraon has been
allotted a piece of land, although his heir may inherit those rights,

he may not dispose of his rights to another person inter vivos

On the other hand, he may dispose of his right to a coeval within his
community., Omly a chief has the power to grant land rights to foreigners
but only then if they have submitted to his political authority. The
liberty to use land is testricted only in that certain natural features
of the terrain (such as springs, rivers, fruit trees and deposits of

clay) must be used with due regard to the interests of other members

15 Child The History and Extent of Recegnition of Tribal Law in Rhodesia
109; Holleman in Colson and Gluckman (Eds) Seven Tribes of Central
so.rica 362 and 369

16  Holleman Shona Customary Law 6~8; Seven Tribes 362

17 Gluckman ldeas and Procedures 55~59. Developing an idea first
put forward by Sheddick, Gluckman speaks of "primary, secondary
and tertiary estates of administration" to emphasise that superior
rights were rights to allocate land and to restrict its diasposal.
For a full discussion see: The Ideas in Barotse Jurisprudence
Chapter 3; Holleman Shona Customary Law 12 speaks of ''suspension"
of rights in land, ie the rights of the transferor (be it wardhead,
chief or village headman) are "suspended" whi ¢ the land is being
occupied by an individual; almo Seven Tribes 369

18 except, of course, that it is only as an eligible member of a
political unit, viz village, ward er tribe, that a person will
be given rights

19  Bourdillon op cit 86; Gluckman Ideas and Procedures 55-56 - rights
cannot be transferred to a stranger unless that stranger has joined
the political community which has superior righta over the land,
be it tribe or willage
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of the community

The African conception of rights in land is framed in terms of the
political structure of the chiefdom. The power to allot land and the
reversionary interest vests only in those who have a position of political
authority. As with cattle and other property, however, these land rights
are not deemed to be as significant as the obligations owed to persons
under the right-bearer's authority. Just as the head of a family is
obliged to ensure that his wives and sons have sufficient land for
culrivation to feed the family21 B0, tvo, must the chief maintain peace
and sccurity in his realm and, by propitiating the spirit, ensure fruit-

ful harvests.

Women, of course, do not, traditionally, hold positions of political
authority in the tribal community. (Examples of chieftainnesses and
female ward or village heads are exceptional)., For thig reascn, women
do net have the power to allocate land, As individual members of a
family, however, they may acquire the right to cultivate plots of landzz.
As soon as a man marries, for instance, he will be allocated laund to
cultivate by his village headman. He is then expected to give his

wife a garden plot on which she may grow vegetables in order to feed

her [amilyza. TF the marriage were disgolved her garden would revert

back tec her husband for re—allocationza,

Women do nct have the power to control eor administer property of a
reproductive significance nor do they have the power to allocate land.
These powers are reserved to men, as is consonant with the principle of

male authority in Shona law. Apart from this, the woman's opportunities

2n Holleman Shona Customary Law 13; Seven Tribes 370

21 Gluckman Ideas in Barotae Jurisprudence 15lsq

22 Gluckman Tdeas in Barotse Jurisprudence 145: "A man is compelled
fo give each of »! wives at least one garden or reasonable size
or she car c¢.aim a '‘vorce," The husband rema . ns "owner'" of the
garden even when he has allotted it to his wife. If he takes it
away frov her, the remedy lies in dissolution of the marriage (ie
the law of Persons); she cannot claim back her garden (ie the
remedy does mot lie in a vindicatory action which is part of the
law of Things)

23 Holleman Shona Customary Law 6-7 and 10
24

this may be inferred from Holleman and Bourdillon
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for acquiring property “n the traditional, subsistence economy were
very limited. Most of her activities were devoted to rearing children
and feeding her family, she was precluded from succession to the estates
of her husband or male kinsmen. Most of the property which she did
acquire was not hers t~ use and dispose of as she chose25. Insignificant
items of personal property, such ae clothing and cooking utensils, were
clearly recngnised tc be hers but, apart from this, her property was

usually committed to feeding and raising her family.

'The arrival of the Euvropeans in Zimbabwe=Rhodegia resultaed in the intro=
ductivon of a cash ecconomy. The old forms of wealth, such as cattle and
foodstuffs, frequently acquired a monetary value as they became commodities
on the cash market Monevy was a necessary medium of exchange for the
arquisition of a wide range of new products, such as blankets, farming
implements, clothes, bicycles etc. Money was also needed ro pay taxes

and rovero. In order “o acquire money, new activities were undertaken:

the sale of agricultural produce and livestock, employment in the towns

and mines on a regular, wage-—earning basis and so on. These money-

making activities were,

"an individual excursion away from the traditional sphere,
and these efforts inevitably accentuate the individual
character of he property so acquired."” 26

It 1s in the light of these considerations that we must now examine the
attitude of the tribal courts to the proprietary capacity of African
women. With regard to the unmarried woman, Holleman has observed that,

"In principle a father could claim the earnings of his
unmarried children and exercise control over any property
degquired by them." 27

Tn other words, while the daughter has the power to acquire property,
her power to dispose of it and her liberty to use it are restricted in
favour of her family., as represented by her father. Holleman reflects

the traditional point of view but this attitude is being relaxed to

25  Apart from umai and mavoke property - see infra

26 Holleman Shona Customary Law 323

27 Holtewan Shona Customary Law 320
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some extent. Today, it is recognised that unmarried women may use and
dispose of property which they have acquired by their own efforts. It
would not be considered proper for a father to claim the earnings of a
daughter who was economically independent of her family, although her
obligations to her family still compel her to make contributions towards
their supportza. On the other hand, the woman's rights in respect of
land remain much the same as they always have been; a father may well
allot his daughter ploughing land but the tribal courts feels that this

should remain his property2

When a woman marries, she moves from the guardianship of her father to
that of her husbandaon In general terms, her proprietary capacity is
not enhanced. Many Africans maintain that the woman should arrive at
her new houstv empty-handed. Her husband is expected to provide her with
food, clothing and the utensils mecessary to run her new establishment.
Most acquisitions during the subsistence of the marriage fall under the
control and administration of the husband, regardless who acquired

1
themj".

A distinction must be drawn, however, between those assets in vespect

of which the wife has full powers and liberties and the assets in respect
of which her powers and liberties are limited in favour of her husband.
The "matri-estate', as it has been termed32, may be divided into two
categories., Holleman calls the first category of property ''umai'. Tt
comprises the livestock and ita increase which accrue to a woman by
virtue of her daughter's marriage and pregnancy. This would include the

ngombe youmai which is given to a woman by her daughter's husband on

marriage, and smaller stock, such as the masungire, which is paicd to
a woman when her daughter has her first pregnancy, Boeth these payments

are made for mystical reasons, The ngombe voumal ts given in order to

23 Bennett Appeniix E Question 49; it ls apparent that, in the tribal
courts, the unmarried woman is deemed to have full proprietary capacity

29  dennett Appendix E Quest on 50
30  Chapter 5

31 Bennett Appendix T Ouestions 24 and 25; excepting the woman's
personal - operty and umai and mavoko property - see jinfra

32 The estate comprising tne former assets: Holleman Shona Customary
Law 350sq; Child op cit 90-91; Goldin and Gelfand African Law and
Custom in Rhodesia 190-191 for a fril discussion ef thils topic
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propitiate the wife's ancestral spirits and ensure a fruitful union33;
the masungiro is given by the bridegroom to avert the danger of ill-
health to the parents caused by their daughter's pregnancyBA, Hol leman
has called the second category of property "mavoko". It includes all the
things acquired by a woman through her personal labours. Traditionally,
it comprised the small livestock which a woman could acquire by her
activities as a midwife, herbalist, brewer of beer or the maker of pots
and baskets. It was reasoned that a woman should, if it were surplus to
the Family needs, be permitted to keep this property because she had
worked for it. The woman's control of her umai and mavoko property is
free from any interference by her husbaund. Particularly in the case
of umai property, it is widely believed that spiritual retribution would
befall any person who interfered with this property without the woman's
permission. Holleman indicates, however, that the woman's opportunities
for increasing her own property were limited by the demandes of her
children and her own family, whose requirements might compel her to
dispose of it35. It would seem that any obligation on the woman to use

this property in favour of her family would be no more than a moral

obligation3

Other property, of minor importance, over which the wife has absolute
contrel, includes her clothing, cooking utensils and, sometimes, the
food in the éranariesB?‘ She has, moreover, full proprietary capacity
in respect of any property which she might inherit38 but this sort of

property is of little significance: it normally comprises minor articles

33 Holleman Shona Customary Law 182

24 Polleman Shona Customary Law 177; Bennett Appendix E Question 53 -
a wife's husband may nevevr use her umai property without her consent

35 Holleman Shona Customary Law 352

36 Bennett Appendix E Question 24 and 53; informants felt that mavoko
pProperty, in particular, should be used for the beneflt of the family.
But no one is entitled to deprive her of her property; rather, if
she neglected her children and her husband, the remedy would lie in
dissolution of the marriage, ie the remedy lies in the law of Perscns

37  Bemnett Appendix E Question 24: opinion was divided regarding fooc -
stuffs

38  This must be inferved: Bennett Appendix E Question 46; Chapter 9
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. . . . . . 39
which have sentimental value; hence their appellation - misodzi (tears)™ .

There is no difference between the principles governing the proprietary
capacity of the wife of a monogamous union and the wife of a polygamous
union. All property (apart from that property which is owned individually
by the wives) comes under the control and administration of the husbandqo.
The only difference between monogamous and polygamous unions is that the
property in thehouses established by each of the wives of a polygamist

is kept strictly separateal. Although the relationsghip of each wife,

in the polygamous family, viz-a-viz her husband does not differ, certain
simple rules have been evolved to prevent confusion of the property which
helongs to each house. A husband may not transfer property from one
house to another withosut the consent of the wife concerned. Even if the
required consent is given, the transfer is no more than a loan which

will, at some time, have to be repaidaz. Unauthorised transfer of pro-
perty from cne house to another is censidered to be a serious matter

and could provide the aggrieved wife with a good reason to return home

t~ her father., If sujtable apology and restitution were nct forthcoming,
this <oul. nrovoke dissolution of the marriageaj. Moreover., if the hus-

band has acquired new property he should, having due regard to the nature

) L] /4
of the property and the economic requirements of each house y attempt

19 Holleman Shona Customary Law 337

40 Bennett Appendix E Question 26

it Holleman Shona Customary lLaw 212-213; Bennett Appendix F Question 26

42 Bennett Appendix E Question 27. Loans of cattle to pay rovoro for
fors 1n other houses are often repaid when the son receives rovoro
"rom the marriage of his own daughter or when the wife's husband
“iest Holleman Shona Customary Law 336. See also the chipanda
system: Holleman Shona Customary lLaw 170, whereby a formal arrange-
ment 1s made, linking a daughter of one house to a son of another
“ouse. Holleman notes that, contrary to the practice of the South
African Nguni, this is often done to reinforce the notion of unity
‘n a plura’ family. Indeed, the concept of "house” proverty and
"kraa!" property has never beern fully evolved in Shona law, in the

sense that it “as become a formal *nstitution of Xhosa or Zulu law:

Seymour Bant: Taw in South Africa 68-77

43 Bennett Appendix E Question 27

44 ‘e the number of childrem in the house and its economic resources:
Bennett Appendix E Question 28
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to apportion the property on the basis of equal shares. Undue favouritism
of a particular house could, again, provoke desertion by the wife45. On
the other hand, any property acquired by a wife remains in her house and

is kept separate from the property in other housesas.

The law regarding property acquired by a wmarried woman in the course of
various activities, such ae market gardener, nurse, school teacher etc,

is in an unsatisfactory state. {Initially, the tribal courts eXpress

some doubt as to whether the wife is required to obtain her husband's
permission before she may start working in order to acquire mavoko pro-
pertv. It is clear that if the woman intends entering full-time smploy-
ment with a third person, she will, first, require her husband's consenta?.
Opinion is divided as tc whether the husband's consent is necessary if

she is 3e1f—employed48,) Assuming that the woman has permission to work,
ir might be assumed that any property she acquires as the result of her
labours, would fall ipto the mavoko category because the woman worked for
it herself. This is not the attitude of the tribal courts., During the
subs’stence of the marriage, they feel that all such property should be
pooled wit .« the husband's earnings, for the common good of the family,
under the overall administration of the husbandag. If the woman is
self-emrloved, it iz usually conceded that she should have full power and

liberty to use and dispose of her earnings. If she is employed by a third

At Holleman Shona Customary Law 212-213 with regard to the sharing of
fcod: BReonmett Appendix E Question 29

13 Bennett Appendix E Questions 26 and 27

87 Bennett Appendix E Question 54, In the Chiwundura Tribal Trust Land,

informants said that it would be improper for another person to enter
‘nte a legal relationship of long duration with a married woman, with-
out her husband's consent. If the woman's contractual capacity is
restricted in this manrer, of course, her ability to acquire property
is also restricted. Tn any event, a'l »roperty acquired by the woman
from this type of employment goes to her husband

4R Rennett Appendix E Question %4. Tt is interesting to note that in
Ndebele Tribal Trust Lands, informants argued that whenever a woman
sought to make a business out of any activity, she vequired her
hushand's consent

49 Bennett Appendix E Question 24; an instance where the individual's
vights to pronerty are overshadowed by obligations arising out of
the Zaw of Persons
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person, informants stated rhar *he husband was entitled to her earningsso.
The reasons for this attitude were varied. Some informants maintained
that women went out t¢ work only on their husbands' sufferance:; their
proper place was in the home and outside activities were undertaken to

the detriment of the home. (This view, of course, overlooks the fact that
women may be compelled to work in order to support their families.) The
moat common reasmm was that the husband paid rovoro for his wife and,
accordingly, was entitled to anything she might acquire. African men feel
strongly about this because they now pay considerable sums of rovoro for

£
. . .. 1
educated girls who are capable of earning llvlngsJ .

Tt need hardly be said that the wife's proprietary capacity manifests
itself as a problem only when the marriage is dissolved. In principle,

the wife is entirled to keep all her own property and it is penerally
conceded that she is entitled to her umai property and personal propertysz.
Opinien is divided as te whether she may claim her mavoko property as

well. A considerable number of informants inclined to the view that a
woman was entitled to her mavoko property if her husband had been at fault
in terminatiung the marriage; conversely, the husband could keep his wife's
mavoko property if she were the guilty spouseSB. Tt was generally felt,
moreaver, that a wife could take with her any property which she had

. s , . . 54
Qronght into the marriage at 1ts inception” .

After dissolution of the marriage, the widowed or divorced woman may
return te her own family unless, in the case of the widow, she enters into

a levirate union with one of her deceased husband's male relatives,

20 Bennett Appendix E Question 24. One cannot help but suspect that
self-interest biased the informants' views, since they were all male

5 Rourdillon "Is customary law customary ?" (1975) Nada 140~149

32 Bennett Appendix E Questions 24 and 46. A wife is entitled to her

home-made pots ete but it is doubtful whether this rule applies to
utensi’e purchased for her by her husband: c<f Mutizgwa v Helida
and Tafira 1958 SRN 839

53 A rough and readv policy, based on the courts' perception of the
equitlies of the situation, reminiscent, in some ways, of the common
“aw rules regardiny division o~f matrimonial property on divorce

54 Bennett Appendix T Question 46. For the position of the widow
see Chaprer ©



116
Alternatively, the woman may sesk to lead an indep:ndent life55. Whether
she returns to her own family or not, however, the tribal courts are
beginning to recognise the independence of the widow and divorcee. Most
informants stated that she is free to aéquire, use and dispose of property
withouvt interference from her guardianSG. Many reasoned that she was mvana
{a woman who has born a child) and should be permitted as much freedom as
possible to find a new husband. She is usually encouraged to marry again
because she is considered to be a burden in her father's house. Normally,
practical considerations determine the widow or divorcee's independence.

1f the widow chooses kugara nhaka, she falls under the guardianship of

her levirate partner. Tf she has had several children by her deceased
hushand and she refuses such a union, she is allowed to remain on his lands

until she finds a new husbandsy.

The district commissioners’ courts take much the same view as the tribal
courts to the proprietary capacity of African women. The primary point of
difference, however, has heen the formal introduction of the ~oncept of
emancipation. The Court of Appeal for African Civil Cases has reasoned
that where a woman is emancipated, she has full proprietarv capscity in
respect of (..rtle purchased with her own earnings. Thig view was first

put fForward an 192758 and hae, subsequently, been followed in a number of

50 . .
cases . IMaforturately, the woman's power and liberty te dispose of
ané use lier nroperty have not, as yet, been dizentangled from her ob-

livation te reunder support teo her family. In Rabecca and Musiyima v

LB . .
Vuravayi L, the appellant {Rabecca) acquired three head of cattle, prior
te her marriage, from the proceeds of the sale of produce from a pleorc of

land which she cultivated. When she married, she left the cattle with

55 v the options open to the widew see Chapter 9
56 Bennett Appendix F OQuestion 59
57 On the sufferance of his heir, of course: Bennett Appendix E

Question 89
58 2ullock op cit 249

52 Hlambase v Wana 19327 SRN 84; XKatsandi v Chuma 1937 SEN 86; Chamurwa
v _nlizabeth anc Chakava 1947 SRN 394; Nyongwana v Mapiye, 1247

YR 4N3; Radecca and Musiyima w Vuravayi 1393 SBN 844

b 158 3R B44




117

her brother Ndige anc, -n the course of time, the cattle increased to L7
head. When Ndige died, the question arose whether Rabecca's cattle fell
into his estate for dist-ibutior accerding to the cuslomary law of
succession or whether, as owner of the cattle, Rabecca could retain them
separately from the estate  The President of the court recognised that
an African woman could own cattle outright in her own name but, citing
Holleman as authority, he went on tc say:

"The individual acquisition gives appellant a claim to
the property in preference to all others. But if the
common interests of the family demanded it, these indi-
vidual rights could be overruled because the very nature
of the property precluded a strictly individual concep~
tion of ownership.” 61

sccordingly, although the court ruled that Rabecca was to be given her

17 head of cattle, it did so on the clear understanding that these cattle
would be distributed amongst her deceased brother's kinfolk, as was
consonant with the "intereats of the family'". In practice, of course,
the interests of the family would normally be decided by the woman's
prardian. Tt would be unfortunate if this approach wrrve pursued toc far
forit would permit the father to claim his daughter's earnings whenever
he thought fit This would render nugatory any newly won proprietary

capacity.

Te date therc have been two reported cases in the Court of Appeal regarding

the proprietary capacity of the marriec woman. In Angeline Chiutsu v

Dennies Garisa, fthe court followed the opinion of Child, to the effect

tlhyngoe

"Should a woman go out to work with the approval of her
ishiand, while unaer his marital contrel, any money she
sarny helongs to him under both Shona and Wdebele law,
<.+ 1f an Ndebe’s or Shona wife were allowed to keep her
varaings, property acquired with her own money would be
hers and would fall inteo the 'mavoko' category, and during

1er liferime she would have control of it." &2

h1 at 849-850

52 1969 CAACC 70 at 74, citing Child op cit 91: "Unfortunately for
te plainriff, although in fact some African women may have
achiceved economic emarcipation to a considerable degree after
marrying by Chrostian Rites, the law of the land is still that,
 pire the sc ermizatior 4% such a marriage, the property of the
swouses shall be held according to African Jaw and custom. Child
++» states the African law correctly.” In Pasce Nyamariwa Gunda
v Margaret ¥-'na and Boniface Monyani 1976 CAACC 31, it was he'/
that if 2 " sand allows his w.fe to use he: wages to ma‘urain her
separ--e household, ho must be deemed to have consenrted to such use
of her property
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This approach does little to guarantee the African wife's rights te her
wages for there are few husbands whe would be prepared to allow their

. . ; 63 . .
wives to keep their earniugs as wmavoko property in Pasco Nyamariwa

- . .64 .
(unda v Margaret Faina and Boniface ngzan16 , the court confirmed the

rule laid down in Angeline Chiutsu's case  The husband, in a divorce
action, claimed certain property from his wife and her earnings which she
had acquired in employment as a wnurse, Hamilton P held that while he was
satisfied that, in Shona customary law, a wife could own certain property,
such as umal and mavoko, her wages were the property of her husband.

"It may be that customary law is not always followed by
sophisticated people, especially those living in the

larger towns. That, however, does not alter the established
customary rule and it would be invidious and impolitiec tao
have cne rule applvyipg in rural areas and another in towns."

Although, in the court a_quo, the wife's earnings had been deemed to be
mavoko property, this was dismissed in the Appeal Court. 1t was a pity
that the learned judge refused, io this instance. Y0 recognise that changes

nf social attitudes should be reflected in the law,

With regard to rhe widowed ot divorced woman, the district commissioners’
courts have, ag.in. given effect to the concept of emancipation. They
const.letr that a woman who does not return to her heme after disscolution
of rhe marriage. 15 emancipated from her father's guardianshiphs. A an

. . ... 66
emancipated woman she has, of course, full nroprietary capacity .

T™he Yoy repgarding the African woman's proprietary capacity cannet be
cons-doered satisfactorv, since the woman is frequentlv prevented from

renel tiop {rom the fruits of her labours. The widow and the divorcee

f "he Matron of Harare Hospital, in Salisbury, for instance, ruled that
her nurses' pav packets be given to the women themselves and not
*0 their usbands go that the women might avail themselves of the
appor tunity nf extracting at least part of their earnings

hi 1976 CAACC 3! at 33, See also the dictum in Time Guru Chichetu v
Mrs A Chichetu 1977 CAACC 27 at 28

65 R v Gutay® 1915 SR 49; Xatsandi v Chuma 1937 SRN 86: Mzondiva v
Maguta 1947 SRN 388; Elizabeth Makol: v Gondongwe 1953 SRN 705

faly’ As in Katsand? v Chuma * “37 SRN 86, where a divorced woman bought
rattle with her garnings as a midwife




are placed in a part:cularly unfavourable position 1f they have becowe
resident in a town and have lost cotitact with their kinfolk. The weakening
of the communal ethic of the family has involved a weakening of the soctial
coentrols which used to operate amongst the Shona. The heir of the deceased
husband accepts his rights to the estate but he is often unable or unwilling
to take on responsibility for the widow. This places her in an unfair
positien if she can neither inherit from her husband's estate nor claim
property shie might have acquired during the marriage. The divorcee,
similarly, finds that while she is expected tc forge a new life for her-
self, without the support and protection of her own family, she will have
lost any property which she may have worked for during the subsistence

. 67
of the marriage .

A7 Church of the Province of Centra’ Africa Commission to Inquire into

“ne Legal Status of African women para 96
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The heir assumes cov*r.i of the property formerly possessed by the

deceased and used for the benefit of the deceased's family. In meta-~
phorical terms, he "steps into the shoes of the deceased" in that he becomes
head of the family, with all the zoncommitant rights and duties in respect
of women and children. Should the heir be too young to fulfill his duties,
the deceased's oldest brother will take over his obligations until the

heir is of an age to accept his responsibilitieslo‘ In such a case, the
collateral heir is liable to maintain the deceased's widow and minor

children until the minor heir comes of age.

There is normally a period of approximately nine months between the death

ol a4 man and the succesgion of the heir at the kurova guva ceremony. During
this time, any property falls under the contro! of the samukadzi (the
deceased's parernal auvnt, if she is s*ill alive, or his eldest sister),
assisted by her son, the muzukurullu Before the kurova guva ceremony,

the deceased's widow and children are entitled to be maintained from the

deccased's property

At the kurova guva ceremony, the heir accepts his appointment and certain
sssers may be distributed according to the rules of Shona law. Outstanding
debts ow-d by the deceased should, at this atage, be lodged with the family
meeting.  All such debts will be paid out of the estate assets., Certain
members of the deceased’'s family are entitled to claim specified portions
of “he estate. namely, each of his sone is entitled to sufficient catcle
'e trovide him with rovere (if his father has not already made provision

: : . . 13
"+ thi=Y: the muzuxury is alsc entitled to at least one beast . Apart

from this, the deceased's personal belongings are usvally given te various
merhers of the family as momento mori. They are articles of little material
va'lue, their chiel significance being sentimenral ~ hence their name -

14

misods i (tears) .

T Holleman op civ 232; Child op cit 104

Holleman op ci%t 235: Rabecca and Musi-ima v Vurayayi 1958 SRN 844;
¢’ Munzava v Nerers 1944 SR 272 wr ¢l seems t¢ have been wrongly
decided

vand: O Child op cit 117
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Although the death of 1 man obviously terminates the union between the
individual spouses, it need not terminate the marriage agreement between
their respective families  The husband's family has a right to provide

the widow with another marriage partner - usuallv 2ne of the deceased's
vounger brothers or nephewle Within this range of wen, the choice of
spouse is left to the widow. The purpose cof this institution is to
facilitate the vakuwasha's continued enjoyment of rhe widow's child-
hbearing capacity  Accordingly, if the widow were to refuse to enter into
such a union while she was still young and capable of having more children,
her family would be obliged to return at least a nortion of the rovoro
which had been paid fer herls. This can create a difficult situation
heeanse the rovoro cattle will, in many cases, have been used tuo obtain
wives for the widow's brothers. 1In any event, claims for the return of
rovoroe in these circumstances are very rave. If the young widow does

not wish te enter inte a levirate union but, instead  returning te her
awn family, prefers to remain with her *wsband's family, she may place
nersel f under the protection of the samukadzi. To this manner, the
auestion of her levirate vuion may be postponed. Where the widow is past
chitd-hearing age. there s no gquestion of returning rcvero. She 1is
conslderved free to veturn to her own family. Should she elect to stay
with her husband's family, howewver, she would fall under the care of the
head »~f the family (namely, the deceased’s heir), whose duty it would be
oo provide her with the means to maintain herself. If she has sons, she

-

N . . i’
v, alternatively, choose to live with them™ .

Tate avstem of succession hears little comparisor with the commen law.

Aeccrding to the common law, the owner of property has the power to

A ve gad dispose of 4 at will and the liberty to use and enjoy it

. - 13 . v

oany monner he  sees Elt} . Complementing this “2bsolute” concept

s Holleman op crt 7 '4sq and 334sq: Child op cit *10

1h Holleman op ¢i*r 7l

17 Bourdillon op - 750-257

'8 Silberber Taw of Proparty &4, although as the author points out,
"The law of Drorw.. . thus becomes z m_ans For defining the limits

within which an owner shall be free Lo deal wi*h his property, how
»nd to whom he may “ransfer it and whether or net a person shall

frave the right to «cquire any particular kind of property.' What

*s often called the ‘absolute’ concept of ownership derives from
Roman law: Buckland A Text-book of “oman Law 187, Arcording to

“he cor -ntators, ominium embriced he jura utendi, fruendi, abutendi
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usual order of suc.ession may never be disregarded. This institution,
again, cannot be compared with the common law idea of testamentary

capacity and freedom of testation.

Tt is notable that the power to disinherit an heir has never been attributed
to African women. The reason probably lies in the motivation for disin-
heritance. A man will normally disinherit his heir if it is apparent that
the heir will not be abe to fulfill his duties viz—a-viz the family. Since
a woman's heirs have nc such duties to fuifill, there would be no need to
disinherit them. Although no mention has ever been made of a woman's

power Lo dispose of her property in the manuner indicated above, there would
ceem *o be nc pood reason why she should not have this power. Men dispose
of their property in order to make special provision for certa’  members

of their family and, if a woman wished to do the same, there should be no

-

31
good reasor why she should not do sco”

wWhereas rthe power to dispose of property mortis causa, ir whatever manner

one chposes. 18 part of the common law, it has been accepted, in Zimbabwe-
Rhodesi», that Africans have this power and ne distinction has ever been
drawn between them and Zuropeans for this purpose. The authority for this
praposition is, unfortunately, not as clear as might be expected. Section
4 of the African Willz Act explicitlyaccorded all Africans testamentary
capacity and freedom of testation to dispuse of immovable property and any
vights attaching te immovables. This section does not confer teatamentary
capac-ty on Africans with regard o mavahle property. There is authority,
derived Lvom other lepislation, however, in support ol such capacity.
Sertien 3 (1} (a) (iii) of the Africar Law and Triba' Courts Act provides
that movable property is to devolve according to African customary law.
un'ess a will has been made. whereupon it is to devolve in terms of the will.
This provision obvious®y contemplates testamcntary capacity in respect of
movables, although it is not exnlicit., Similarly, Section 13 of the aAfrican
Marris.es Act contemp’ates +the capacity of any African, w.o has contracted
marriage in terms ot -1vi! or C"~“stian rites, "o make a will in res, .ct

of Hoth movable anr immovable promarty.

3l Bearing in mind, of course, that it is the veceased’s = ‘rit which
prov-des the sanct-on necessary to ensure that ora’ dispositions
are carried out by the fam’ly, after death
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Even prior to the passing of these Acts, Africans were presumed to have

testamentary capacity. In the leading case, Komo and Leboho v Holmes N032,

the court noted that, in terms of the Administration of Estates 0rdinance33,
the right of all persons, including Africans, to make wills was recognised.

"There is no specific provision to that effect, but the
implication is clear.” 34

The learned judge went on to argue that in so far as there was any rule
in African customary law which prohibited the making of wills, such rule
would be repugnant to the legislation in question and, therefore, could
not be applied. The argument in Komo's case is still applicable. The
present Administration of Estates Act35 is substantially the same as -he
1907 Ordinance, in that it is implicii in the Act that all persons, of
whatever race, have the capacity to execute a will. Furthermore, one
cap still reason that in so far as there ig a rule prohibiting wills in
customary law, such prohibition would be repugnant to the necessary
implications of the legislation mentioned and, hence, could not be applied
in terms cof rhe defini*ion of "customary law'" in Section 2 (1) of the

. . 36
African lLaw and Tribal Courts Act™

Testamentary capacitv and freedom of testation are separate questions hut
the latter has not heen the subject of separate consideration by the courts
of the legislature, except with regard to immovable nroperty in terms of
Sectior A of the African Wills Act. This section specifically accords
Africans the Tihertv freely to "dispose of the ownership of immovable
property or of anv righte attaching thereto”. The cencept of individual
ownership of 'and (ar ‘east in the common law understanding of ownership)
ts unknoww 'n customary 1aw37. As Holleman says,

"land, whether cultivated or uncultivated, was vever regavded

32 ‘935 SR 86

21 No b of 1907

14 at 92

45 Chanter 300

36 Similar reasoning was used in Frae 'cel and Vakwati v Sechele 1964

Bas Bech P and Sw C/ {reporred in {1267} 1! Jourmal! of Af  "can Law
51), - "scussed v Allott gp :it 241

37 Chapter 8
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rempting to dispose of land held according to the customary law of
tenure is remote. If a woman has been given a statutory right to land,
then, in terms of Section 6 of the African Wills Act, she could freely
dispose of this right by will. With regard to movable property, it has
also been noted that women are not placed in a position whereby they are
required to administer family property. For this reason, it is most un-
likely that a woman would attempt tc bhequeath .ny property by will, other
than that which is considered to be her own {namely, persounal property,

umal and mavoko property).,

There has been no decision in which the African woman's testamentary
capacity and freedom of testation have deen 2learly recognised, which is
surprising in view of the considerations raised above. Yet, in the absence
of any authority to the contrary, we may assume thst she has the power to
make a wil! and disposrs ~f property as she wishes, on z par with an African

man

The African woman's right te claim an inheritance on the intestate death

cf her huskand or a ma’e relat-ve is gtrictly limited in customary law.

As was indicated above, succession in cuctomary law implies succession to

a status and, since 5+ is incenceivab’e +hat a woman play the roles
associated with ma'c status, it is simalarly inconceivable that a woman
succeed to the status of a man. Moreover, customary law makes no provision
for the inheritance <f specific pertions of the estate by the widow or
caughter. The widow is entitled *o irherit only a few personal possessions

of sentimental value.

ft 25 only in the case of testate succession that an African woman mnay

have the ripht to succeed to a deceased estate but, in practice, she is
seldom nomiunated as a beneficiarv in terms of a will. Poor people seldom
make wills because of the legal formalities involved, the cost of emnloying
an atte«mey, ignorance and the small value of their estates. If an African
does make a . 7, Ye is unlikely to dispose of his property .ontrary to

“he ¢ ctates of customarv law* nor is he likely to institute a person,

aﬁ. To

—

otber than his he’- a* custemarv -aw, as his general succes: r

Lb Bennett Appendix E Question 88:; Cockeroft op .+
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It remains to be considerci ‘hether the provisions of the Deceased Estates
Sucression Act48 applv to African widows. Section 3 of the Act purports
to amend the common law of intestate succession by according the widow a
portion of her deceased husband’s estate. If it were deemed to be
applicable to African widows, it would substantially wmodify customary law
by giving the widow a r:ght te inherit which she would not, otherwise,

have. This question urcse in Dokotera v The Master of The High Court and

Othersag. Murray CJ held that Section 3 was not applicable to African
widows. WHis first argument in support of this decision was that there is
doubt as to whether the legislature could have intended the Act to apply
in that the use of the phrase "a child's portion" in Section 3 is probably
not appropriate to marriages hetween Africans in view of the inferior legal
status of African women The lcarned judge then referred to the anomalous
situation which would arise if this Act were applied to every spouse in
the country, without distinction as te race, until the African Wills Act
was passed, making special provision for one particular racial group -

the Africans. The latter statute provided only for immovable property

and sc¢ complumented the carlier African Marriages Act which provided for
succession te movable proverty. It was held, i consequence, that while
the Deceascd Estates Suvression Act was the general legislatio» in point,

it must be read subject to the preovisions of the African Wills Act and

the Atiican Marriages Act. Both these Acts provide a special code of
Festate and intestate succession to movable and immovable property and

they must be looked to rather than the Deceased Estates Succession Act50 51.
48 Chapter 302, as amended by Section 3 of Act No 18 of 1977

49 1957 K & N 697 (SR}

S The learned judge was referring to Sections 5 and & of the African

Wills Act, which provide for testamentary capacity, freedom of
testition and individual suceession in respect of immovable property;
and Section 13 of rhe African Marriages Act which provides that
customary law is to be applied to the intestate succession Lo a
spouse married according 'o civil or Christian rites

51 Many Africans take out pension and insurance policies and the question
nay arise whether a widow, named as beneficiary in ferms of such
a policy, is -ntitled to benefit from it on her husband's death. This
queston o0 ls curside the scope of the law of succession belung
.vncerned, rather, w'th contractsfor the benefit of third parties.
i proceeds or the n ‘icy do not fall into the deceased estate and
do not, therefore, devolve according to custumary law: Juniah and
Juniasi v Nawa 49 SRN 449
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10 CONTRACTUAL CAPACITY

The customary law of centract is poorly developed. In Zimbabwe-Rhodesia,
we have little record ~f the traditional tribal law of contract but, tiom
vbservations elsewhere in Africal. we know that most rights and obligations
regulating relationships were determined by statusz. An individual, in
the small, self-sufficient village community which was a feature of the
Shona social structure, had little day-te-day contact with persons who
were not his kinf01k3. Most of a person's material requirements were

met by his kinfolk and the duties to provide material assistance, services
etc were derived from the law of persons or status. This together with
the absence of any widespread commercial activity forestalled the develop-
ment of a law of contracta. Maine, for instance, spoke of the absence

ot contract in less evolved societies as due to the regulation of personal
relationships by the status of individuals and inheritance of property
within the family unit. ©On this he based his well-known propesition that
"the movement of the progressive societies has hitherte been a movement

-

P .
from Status to Contract.' Apart from the loan of cattle and various

contracts for the manufacture of articles, such as cloth, pots and mctal

. C e . 6
tmp lements, there were few activities regulated by the law of contract .

The vetrmentary customary law of contract was characterised by the following

] Primarily Gluckman The Ideas in Barotse Jurisprudence Chapter b6;
Schapera and Ghai in Gluckman (Ed) Ideas and Procedures in &frican
Customary Law 318-346; Elias The Nature ol Afvican Customary law
144-155. For zimbabwe-Rhodesia, refer to Child The History and
Extent of Recognition of Tribal Law in Rhodesia Chapter 11; Coldin
and Gelfand African Law and Custom in Rhodesia Chapter 36

2 Cluckman op cit 172

3 Chapter 2

4 Cf Bohannan African Outline 194sq for a brief description of the
mirket in West Africa. This institution was unknown in Southern
Africa

5 Maine Ancient Law 100; Gluckman op cit 171sq for an exposition of

'hig notion

6 ™. traditional crafts such as the smelting and forging of metal
snplements, manaiacture of bark or wild cotton «'oth (Posselt i.act
and Fiction 103) have all but died out
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features. All enduring relationships (whether of contract or status)

were, ideally, relationships of the utmost good faith7. In additiomn,

most transactions were marked off by the observance of special formalities.
Each type of contract required its own tormality which appeared to be
necessary and essential for the creation of a valid legal relationship.
While the requirements of form and good faith appear contradictory, this

is not necessarily so. Centractual relationships were sustained over a
long period of time and, indeed, were most commen with neighbours or
persons within the immeciate community. Once the initial formalities

had been completed, there was a tendency to expand the contractual
relationship inte a gquasi-kinship relationship, viz the parties would be
nhliged (morally at leasty teo render one sanother assistance and protection,
in the same manner that kinfolk are obliged to care for one another. In
this fashion, the social distance whieh separated the contracting partics
could be bridged and an - luring relationship estahlished. There was,
however, no general model of contract in customary law, such as there 1is

in the common law. Finally, the creation of contractual rights and
oblipations was dependent upon the conveyance of property. Simple consensus
was insufficient to give rise to a valid contract; either goods had

to be Jdelivered or services performed hefere a tribal court would enforce

. a
an cobligation |

There is o complete dearth of authority in Zimbabwe-Rhodesia regarding the
] : .9
Alrican woman's powd! Lo create contractual relationships The tribal

courts consider that unmarried and married women are under the guardianship

7 These characteristics are fully expounded by Gluckman op cit 175sq.
An interesting feature of customary law is the emphasis placed on
obligation at the expense of right: Gluckman op cit 199sq

o

Bennett Appendix E Questions72 and 73. Each of these characteristics
was confirmed in the author's research preject. Informants stressed
that unless cash were paid, poods delivered or services performed,
there could be no valid contract. Maine said that "conveyances and
contracts were prac: ically confounded” and "a Contrackt was long
regarded as an incomplete tonveyauce' {(cited in Gluckman op ¢it 183).
CE Schapera, regarding the Tswana law, where a bare promise does

yive rise to »n enforceable contract: Schapera op cit 319

o

What follows is sused on the author's researc ~rolect, Appendix E
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of their fathers and tusbands respectively; they are unable, therefore,
to enter inteo a contract with another person, without the assistance of
their guardian. The reasons for this are twofold. Tribal courts argue
that the guardian gives his assistance as a favour because th. woman needs
his knowledge and experience in worldly matters. Secondly, the guardian
will always be held responsible for the woman's actions and it would be
unfair to permit a woman to commit her guardian to an unfavourable bargain
without his knowledge. It would, however, be difficult to extract a hard
and fast rule from the information given. 1In practice, women frequently
participate in petty commercial transactions, such as the bartering of
heer, pots, baskets and needlework etc without their guardian’s assistancelo.
[f the woman's guardian is away from home, no one would deny her powet

te purchase goods to maintain her family. Much appears to depend on the
implications and value of the contract and the attitude of the other
contracting party. Informants said, for example, that a woman could not
enter into a contract for the purchase of a mutor car or bicycle without
the assistance of her guardian. It seems that if the other contracting
party is not a kinsman, friend or neighbour and if the value of the goods
or s rvices is considerable. the woman will require her guardian's
uﬁaistuncell. Depending on the circumstances, outlined above. informants
stated that if the woman entered into a contract without her guardian’s

. . . . . 1
assistance., he could repudiate any obligations she had incurred .

With regard to widows and divorcees, however, informants felt that they
had full rentractual capacity. They could enter into any transaction they

. . . 1
chose and the assistance of a guardian was considered to be unnecessary .

0 1n particular, women have, since early times, performed services
as midwives (Holleman Shona Customary Law 243 and 351; Bullock
"he Mashona 196) and diviners and upangas (witchdoctors) {Bourdillon
"he Shona Peoples 189) - services f which they were paid. The
payments formed the mavoko property: Chapter 8

11 Rennett Appencix E Questions 51, 56 and 60. Some informants argucd
thal if a woman en'ered into a contract which was "outside her female
activ’ ies" (ie outside the female role), she would recuire her
cuardian's consent

2 Bennett Appendix E “uestion 56; the law stated here is certainly
not consistent: iF the guardian i- to be held liable for the woman's
actions, how can he, at the same time, repudiate her contracts ?

3 Pennett Appendix E Question A0
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' +n the EBurovpeans «4irived in Zimbabwe-Rhodesia, they brought with rhem

@ variety of commercial transaclLions, previously unknown to traditional
custor »ry law, The indigencus legal system was unable to develop sufficiently
Fact t.o acvcommodate these transactions and, as a result, the district
commissioners’ courts, almest invariably, applied the common law to such
transactions 4. Ever rthese courts have paid scant attention to the
woman's contractual capacity. They nave introduced the notion of eman-
cipation t v the purpose of caertain mercantile activitiesls. In one case,
for instance, a widow who cortinued to farm her deceased husband's land

was held to be emancipated with regard to the contract she had entered into
tor the sale of crOps]6. We may assume. therefore, that, consonant with
the district commisstoners' view of the status of aAfrican women17, if the
wuman has not been emancipated, she 'acks contractual capacity and requires

tht assistance of her guardian,

The lTaw has now been rationalised i1u terms of Section 3 (1) (h) and Section
2 (2% of the African Law and Tribal Courts Act. The former section implies
that rontracts are +¢ he regulated accerding to the common law and the
fattey sectien provode: that:

"The capacity of any African to enter into any transaction
shall, subierr to anv enactment affeecting anv such
capiacicy, be determined in accordance with the law of Rhodesia."

This m- s that African women are free to contract »n the same terms as
Luropean women,  The proviso to this section provides that if the law te

e applied to the transaction in question is customary law, then customary
'aw will determine the contractual capacity of the parties. 1In ascertaining
whether customary law governs the transaction, special ~onsiderarion will
Bave ta be given te the nature and terms of the CUltraCtJS. Prima facie,
M1l contracts are poverned by the common law, in terms of Section 3 (1) (b).
™ order to prove that customary law applies, facts will have to be

ilteged indicating that this choice of law rule be varied. The form and

14 bitiyo v Hlupani 1940 SR 155: Pongure v Muwirimi 1946 SRN 328;
2Rom. v Chikony 1946 SRN 377; Tangwara v T1i @ 1960 ' N 939

Th "asara v Aanes Yanjaya "955% SRN 853

' Ylizaverh Makola v Condongwe 1953 SRN 705

28 a2 minor under guardianship
_ . ) . ) ) . .
Ia Seer the sugpested interpretation of this section iu Chapter 12,

dealing with loce, standi: Chikosi v Chikesi (1) 1973 (3) sA 142 (R)
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nature of the contract will be of ass:stance in indicating whether
customary law is to apply: any special contracts known only te customary
law  would tend to suggest the application ot chat system. Other con-
necting factoers, such as the subject matter of the transaction, the place
where it was entered intc and the life style of the parties, will be
relevant iu assisting the cvourt to arrive at its decisionlg, Prima facie,
therefore, although a written hire-purchase contract entered into in
falisbury for the purchase of a motor car would tend to indicate the
applicotion of the commen law, a verbal coentract in respect of the loan

wf cattle in the Tribal Trust Lands would indicate the application of

stomary 1 aw.

Tvep although rherve is clear legislation repolating the contractual
vapacity of African women, various European (vmmcereial and governmental
institutions appear to be unaware of ite provisions. Most tend to treat
African women as minors who requitre assistance in order to enter into
valid contracts, despite the fact that, for the purpose of the contracts
1 gqeestion, the women should he accorded the same capacity as European

20
WOIMe

Sev Chapter 4
20 Chureh of the Prov:ince of Central Arrica Commission to Tnguire inte
the Legal Status of Africa: wmiwu paras 60-656
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DELICTUATL CAPACTTY

By delictual capacity is meant the capacity to become bound in delick.
More specifically, this mecans the power fo act delictually, namely, a
person's power, by his wrongful act or fai'ure to act, to alfect the

legal relatiounship between nimself and another person. In Roman law,

for instance, a child or infans was deemed to be culpae incapax; if

the ¢hlld committed a wrongful act which, in the normal course of events,
wontld give rise te liab*lity under the lex Agnilia, the injured parly

would have no claim against him because he did not have delictual capacity’ .

The term delictual capacity is used more leosely in the court ko rvefer
hoth toe the right to claim and the duty to make vompensation for delictual
acts, While a perseon's status may affect his ability to act as a right or
ity hearer, it would be wrong te include these abilities in the general
noetion of delictual capacity Nunetheless, account must be taken of

the effect which sratus mav have on the ability to bear righte and duties.
In Rewan law, again, sons in power, although capable of committing

delicis {omre they became culpae capax) did not have a dutv to make com-

. . . . L. 2
pensation. This dutv rested on their patresfamilias ™.  The dutv to make

rompensat lon and the power to alter legal relatiopships by delictual acts
wire thus separated in Reman law, Similarly, the son in power had no
richt to ¢laim compensacion In respect of wrongs he had suffered. This

. L. P |
right vested in the paterfamilias”.

Customary 'aw is, in many respects, similar to Roman law. NDuriag the
Titet e of a4 man, alt members of his family = tuat is, his sons, daughrers
and wives - are, in princinle, deemed to be under his contrel and he is
assumaed to be responsible for their actions.

"Tn oany action Jdirected against a person, his father
{or whaever is considered to be head of his family
group) should therefore bhe summoned as the princinal
defendant and ‘v p-‘nciple be held liable for any
damages that moy he due.” 4

! Kaser Roman Priv. e Law Abh

2 Kaser op cir 270

2 Buckland A Text-book of Roman .aw 104: D 9.2.7

4 Holleman Shona Customary Law 259; Bo:rcdillon The Shuna Peopivs 45,
It would be the offender's father, rather han his samus’.a, who
w ' bear resvonsib..ity for the d-lict, a ough, frequently, the

twe roles are joined in the sawme person
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There 1s ne suggestinn, in Shona taw, however, that a child or other
member .t Lhe familv is incapable of committing a delict. In this sense,

5
all persons are deemed to be culpae capax’. The concept of the father's

vicarious responsibility for the delictual actions of members of his
fimily harmonises with various other principles of customary law. The
power to control the family property is vested in the head of the family.
In the traditional African subsistence economy, individual members of a
family had little or no oppertunity to acquire personal property and,
whatever thev did acquire was committed, in terms of their cobligations
to their family, te bhe used to serve rhe family ac a whele. Since
compensation for delictual wrongs was usually paid in the ferm of cattle,
it wae only narnral that ar injured party look te the person who had
sonirinl nf ratrle for compensation In short, if we are to accept

that wrongs must be righted by the payment of compensation, it would be
pointless te seek compensation fram a person who had no property.

Apart from this, the customary 'aw of delictual liability reflects the
principle that individual interests tend to be of less account than the
interests of rhe family groupb. A corollary of this principle is the
notion that individual responsibilities tend to be ghared by the family as
A proup, ‘e the familv assumes responsibility for the actions of rhe

individual

The oeneral rule that g father ie liable for his children's delictual actions
iv heine chaneoed by rthe tribal pourts to take account of modern social
conditiony, {t < now acknowledged, for example. that a father is
responsthle for ity son's delictual acts only while his son s actually

undet s cont el Tf the son were to rommit a delict while living away

trom home. particularly if he were living and working in town, he would

e he'd responsible op his own account., What has prompted this change

af attitude, however, 1s the fact that the son is, very often, economically

self-supporting and, in consequence, capable of paying damages himself;

5 “nlike Xhoss taw. for inscance: van Tromp Xhosa Law of Persons 2
h Holleman Issucs 1n African Law 2-6
7 This Js often termed “group responsibilit~": Hartland Primitive

Law 45, Driberg "The African concertion of law' (1934) v Journal
of Comparative Legislation and Intcrrnational Law 23Z2; c¢f Ellas
he - = LT ] . . =

The tre 97 Africar Customary law 37sg




140

but it cannot be sz2ic Lhat a ¢lear exception to the peneral rule has vet
been conceptualiseds. The wrongdoer's status as a husband and father also
intluences the thioking of the tribal courts. Where a man has marriad

and st np his own abode, away irom his father, 1t is felt that he should
be held liable for his own actions bhecause he is now, to a large extent,
independent of his fatherg. Possibly, these new attitudes may, in tlme,
affect the delictual liability of dauvghters as well but, in this regard,
the tribal courts will probably Le more conservative. The son's liability
For his own actions is influenced by his status and opportunities for
becoming socially and economically indepeundent of his father. The daughter
may never, of course, become the head of a fFamily unit (in the view of

the tribal courts at least) and hev opportunities for seeking an independent

tife are, in practice. more limited thar a man's.

A futher may renounce his responsibility for his gon’s actionslo. Holleman
indicates that "soch a unilateral decision of a father can have no effect

"
unless 1t is endeorsed by the community - Accordingly, a public
declarotion should be made, at which the father must give his reasons far
the dvtisionlx. There is no authority for supposing that a father cnuld
take the same action in respect of his daughter. The renunciation of
parental responsibility for a son (s rare and is likely to be challeneged
hy the plaintiff in an action 1f the sen himself is unable to make full
tomnevﬁatlunl?. Partly because a daughter is usuvally in u lcss favourable
position, econcomically, than a son, and partly because it would ser an

une ngt precedent of female independence, it 1s unlikely that a valid

renumciatren could be made in respect of a daughter,

o Hollemu Shona Customary Law 260; Bennett Appendix E Question b4

Y Bennett Appendix E Question 62: informants felt that marriage was
the most important factor in establishing 3 man's independence from
his father. The fact that he was considered ... be responsible for

the maintenance of his own wives and children, of course, tended
to indicate that he should be responsible for his own delictual
actions as we'’

10 Benuctt Appendix E Question 65; Holleman Shona Customary Law 261

11 “o1leman 1ibid
17 For inmstance, persistent misbehavior -, os where a son perslsted Lo

seducing girls: Bennett Appendix E Question A5

13 Hollemun ibid
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No writer r 7kes any mention of the right fte claim damages for wrongs
suffered. On penera’ principles, it could be argued that although Lhe
right 1nheres in the individual son or daughter, they cannot claim because
thev lack locus standi. Thelr guardian will be required to assist them

in court. {Merelv because the individual lacks locus standi, however,

should not lead to an assumpiton that the right te claim compensaticen

vests in the guardian ov the pevson appearing in court).

Once 2 woman marries, she becomes the responsibility of her husband and

e is held liable for any delictval action she may commit. If she commits
a serinug offence, on the other hand, such as hemicide, witcheraft or
arson, her hushand may renounce his respeonsibility by sending her back

o her own famiiyla. There t& ne suggestlon that the wife Is culpae

incapax: her husband simply bears respensibility for her actions,

Widows and divorcees may remain under the guardianship of their deceased
husband's family or return te their own family, as the case may be. It
may he expected., therefore, that the appronriate mate will be held
responsible for thelr actrony.  The phenomenon of 2 widow or divorcee

whe ¢ prepared to liwve independent!y of her own or her husband's family
T8 something new Tt 18 not surnrising, therefore, that nc vule has been
vuolved Lo ~ater for thig situation. It is likely, however. for the
nurpnses of wronpgdeing, rhat the woman would be expected to pay damages
herself, i1 ehe were tomancially able le do so; 1f she could not afford
ta pav damages, »er family would find it difficult te escape their

resnonsihibity

Generally speaking. the married woman has a right to sue for compensation

. I .
For any wrong done 0 her The right accrues to her personally and,

) _ 16 .
although she should be du'ly assisted by her husband in pursuing the
claim. he cannot deny her the right to bring her action, If he attempted

to do so, she wou'* o eqt. led to request the assistaunce of her village

‘4 Holleman Shons _ustomary Law 205; this action may well, of course,
nreceed dieso o ‘on of the marriage

15 Bennet t Anvend « ¥ (Ouestion 37

L Yol'eman Shens ss omary Law 209
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headmanl?. lu particular, wives have the right to sue their own husbands
for wrongs committed by the husbands, such as interference with their
umai property or the transfer of property from one house to another

The case should, initially, be heard in the family court and, although
the wife does not need to be assisted at this stage, she may call on

one of her husband's male relatives or the samukadzi to help her in the
presentation of her uaselg. If the matter is serious, or if no solution
can be found in the family tribunal, the wife may return to her own
lamily and initiate actien in a higher court, supported, this time, by

one of her own kinsmen

The approach of the district commissioners’ courts has varied little from
that expounded in the tribal courts. They recognise, for example, that
a father is liable for the delictual actions of his children. 1n

. . . 21 . . .
Matiyenga and Mamire v Chinamura and Others =, the leading case 1n poilnt,

where two nine year old children deliberately drove cattle over a cliff,

. . 22 .
their father was held responsible for payment of the damages . It 1s
¢lear, from the cases, that this rule is applicable in the case of daughters

as well as sons

17 Holleman ihid notes that if the case is a petty one, for example
if the action involves two women or is a matter of defamation, the
court: may well hear her unassisted

18  Bennett Appendix E Questicens 27 and 29
19 Renverr Appendir E Question 30

20 There is no information regarding the delictual capacity of widows
and divorcees. 0On genetal principles, we may safely assume that they
fall under the guardianship of their fathers (in w.ich event the
father becomesliable for their delictual acts} or, in the case of a
widow, if she chooses kugara nhaka, the deceased's heir becomes
responsible for her

21 1958 sk 829

22 Followed in Ruwo v Rabson 1965 CAACC 20, a case involving personal
‘njuries inflicred by an eleven year old. In this case it was
wssumed that the child was culpae capax

23 George v Gabaza 1948 SRN 428; Andrea v Mangarayi 1966 CAACC 32; 1in
" oth these cases customary law was applied, but the court felt that
.re could, in terms of rhat system, be no liability in the absence
¢ uwalice (presumably they meant dolus) on the part of the child. Sec
also Ben Mhandu Tsodzo v Simon Chideme 1977 CAACC 22; cf Richard
Munetsi v Timothy (unreported} CAACT 25/1969 and Anderson v Burawo
(unreported) CAACC 47/1969, cited vy Child The History and Extent
of Recognition of Tribal Law in Rhodesia 87
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The Court of Appeal departed from the rule enunciated in Matiyvenga's

.. . . . . . 24
case, howover, 1n 1ts cec 8ton 1 Edwin Mombeshora v Kennie Chirume” .

The court felt that the opasic idea of a father's liability Ffor his son's
wrongful actions

"is that the family as a whole 1s liable for any wrong
done by any of its members, and the Father is sued as
the controller of what Dr Holleman calls ‘The patri-
estate'. If the wrongdcing son is no longer part of
the Family unit ir an eccnomic sense, there appears to
be little justification for making the familv liable for
dimage caused by him."

Because of the considerable changes brougut about by the urbanisation of
Africans, the court felt that it would no longer be in keeping with social
reality to hold a father responsible for his children's wrongdoing, in

all circumstances. Accordingly. it held that if a child were physically
aclult, had cstablished an abode for himself apart from his tather and

were cconemically independent, this would suffice to show that he was
emancipated and, therefore, liahle for his own delictual actszs. There

15 no reason why the orinciple expressed in Edwin Mombeshora's vase

should not he extended to applv to daughters as wel?. In Violet and

~

) .. 26
Malilaulo v Girison™ , for irstance, the court held that a father was not

responsihle for his daughter's delictual acts where she had been living
1 ap irregular upion with a man for a number of years and had borne 2

-

number of «hildren by him™

e disericr commissioners' courrs have, similarly, recogniscd that a
. . . 28
husbiand s to be held liable for is wife's wrengdo? ng Conversely,

they have avcepted that o wile has a right to suve for deli~rual damages

=4 1971 CAACC 0

L

' Presumably, the court had tacit emancipation im mind. This decision

was followed in Stewar: a/b Patrick v Chigumbura '971 CAACC 35; cf

fakawadiyi v Munyokw® Sivawamwaya 1969 CAACC 47, where the children
tavolved in Ehe ‘nc ‘dert ranged .n age from 32 =5 5 years; the
ctourt held that th¢i+ paren’s could not renouncs their parental
vsponsibility

26 1964 CAACC 43

27 Unfortunately, the court introduced, ir passing. wnother principle
that "she was no lone. wunder her father's control but unde+~ the
«mtrol of her 'husband'.” This makes iL uncertain whether the
woman “-r.elf is considered te be responsible for her delictual
actions or her "hushand"”

28 Muchechesi v Seven 14ny CAACC 43
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sutfered by her {i¢ the rig. . accrues ro her personally) but she wmust

. . . . . 29
hie assisted iu court Sy “er husband when she brings the action™ .

. . . . 3 .
No doubt, the rule that a widow or divorcee is emancipated 0 would 1inciude
the notion that she is responsible for her delictual acts and, likewise,

is entitled to sue for delictual damages on her own account.

The conflict of laws may require variation of the basic principles
2nunciated above. Tf the delict in question is one governed by the common
law (and thig wil! he determined under Section 3 (1) of the African Law
and Trilbal Courts Acr}. the question then arises whether the woman's
delictual! capecity chould be governed bv the common law as well, regard-
less of her capacity nder customarv law. By ana'ogy with Section 3 (2)
of the Act., it can be argued that unless the claim for delictual damages
{or the obligation to make compensation) arises out of customary law,
the wonan's delictual capacity should be determined by the common law.
If, for example, liability 1n delict were ro he governed by the commen
taw. then the woman’'s delictual capacity and her locus standi would be
governed by the same system. (In all the cases cited above, it should
be noted, rustomary !aw was the system applicable and this point was

.. 3%
not considered K

Locus stamti anc the rights and duties flowing from the commission of a
delicr are. of covrse, separate 1ssues. A woman may well hzve the right,
In customary 'aw, to sus for damages inflicted on her but she may lack
the rower to bring the action without the assistance of her gnaidian.

'n the converse situation, locus standi and delictual capacity are, as

4 matter of practice, linked. If a woman does not have the duty to

——

2o Meri v Merita 1966 CAACC 53; Henry Bwerudza v Samuel Muzunye Mblanga
19549 4RN 885

3¢ Chapeer 13

21 Cf Keresiah and Jack v Martha and Mugweni Masimba 1958 SRN 827,
where an aaior for jwrsonsl injurie:. was heard under the common
law but the women involved - both plaintiff and defrndant - were

assisted by their guardians. Similarly, in Meri v Merita 1966

LAACC 53, the . -ctior appeared to be gove: 'ed by the cormmon law but
the court felt +hac beth parties ought to nave been assisted by
thelr husbands. These cases were heard, of course, prior to the

promulpation of ‘e Africap Taw an¢ ‘riba' Courts Act



145

make compensation for her own wrongdoing, she normally lacks the power
to he sued 1n court as well, The person who will be held responsible
for payment of compensation will have Lo be present. If we were to
accept that various aspects of the case might be separated and dilferent
systems of law applied to each aspect | we might determine delictual
liability under ovne system of law, capacity under anether and, possibly,

locus standi under eiltber system, The court in Teacher Tevera v Julius

Chivezagz, however, deprecated the separation of a case into various aspects.
On the basis of this authority, ane could argue that if a delict were
governed by the vommon law, in terms of Section 3 (1) of the African Law

and Tribal Courts Act, then all 1ssues associated with the delict should

be poverned by the <ame system. This would include delicrual capacity,

Tn terms of Scetion 3 {2), moreover, locus standi would also be determined

by the system of law poverning delictual liabilicy.

32 1975 caacce
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forum, the matter may then be referred to the wa dhead's court, in which
event the woman must be duly assisted by one of her husband's senior
male relatives. Alternatively, the family court may refuse to listen

teo the wife's complaiuts; in this event, she may return to her family
and request her fatrher to take up the caseﬁ. If her father decides to
do so, he must accompany her to the wardhead's court. Should the wife
be denied assistance from any of these sources, she may approach her
husband’s village headman {samusha) and ask for his assistance. Where
even this course ol action had proved unsuccessful, some of the tribal
courts were prepared, Ln extreme situations, to hear the woman without

5
the presence of a male .

This broadiv speaking s the type of procedure which should be foullowed
in cases of matrimonial dispute and in cases where the wife's husband
has retuced to assist her in Lhe prosecution of any wrong she has
suffered.  Should the woman wish to go as far as vrecipitating the dissolution
of her marviage, however, she may take more immediate action. She may
desert her husband and return to her own family She is advised to pro-
vide some nrool of maltreatment by her husband, 1f possible, in order

to cenvinevcher Family that they should take up ber cause. Because
dissolutioe involves the return of rovero, her family cannot be expected
“e respond te her obroblems enthusiasticallys. In fact, 1f they suspect
"hat the woman i1e ar Fault, they may well chastise her for her foolish
“ehavionr and send her back to her husband. Once her father has been
ronvinced that his Jaughter has justification for deserting her husband,

e mav proceed to dissolve e marriage,

e rule that a marcied woman must always be assisted by her husband
may also he relaxed if her husband 1s not available. The most common
Instance is where the hushand is working in town and his wife is living
in a Tribal Trust Land. St.ictly speaking, the woman should first

approach her hush™hnd's velatives to seek assistance of a senior male.

t Benneft Appendix E Questions 30 and 37; in the case of dissolution

L#

luestion 44

: Buennett Appendix E Question 27

8 Bennett Appendix Lk Question 41; regarding the refnrn of rovoro,
see Ho_.eman op cit 297sq and Child op cit 26-30
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It they are unwilling to help her, she should appreoach her village head-
man. Tn the absence of any assistance from either of these sources,
several courts have stated that they are prepared to allow the woman to
proceed with her actiop 'nassisted, provided that the matter 1s trivial
nr fairly urgentg. If the matter is serious, the woman will usually
have to wait until her husband returns. Alternatively, she may seek

the help of one of her own male relatives if the matter is both serious

and urgent

The same constderations apply te both widows and divoreees. Tf a woman
hus been widewed fand she has c¢lected te remain with her deceased
hushand's family), either her husband's heir (if old enough) or one of
hig senior male relatives should accompany her tu court. In the case
of - wiidow or divorces who has returned teo her own family. her proper
2s5i.tant ie her father  Again, several tribal courts have indicated
thar if the woman has decided to live independently of either her hus-
hbandie family or hev own familv, they will hear her unassisted. Others
hawve said that she shovld obtain the help of her village headmanll.

“t wenld be presumptions, however. to infer that the tribal courts have
cntroduced the notior of av "emancipated” woman; rather rheiv attitude
shnnld be considered 1n terms of their general desire to achieve an
aveeptable setrlement of a dispute, without rigid adherence to rules of

F,l\.\‘r_

The same rule that the woman requires assistance is applicable if she is
heing zued. The reason usually advapced for this is th-r her guardian must
Save 4n epportunity of arguing the case, since he will, ultimately, be

-
regponsible for tne payment of any damages!L This aspect of the woman's
locus stand: is clusely assnciated, of course, with her guardian's

Piability fov her act.ons which was considered in the nrevious chapter.

Y Bennett appendix % Question 37; Holleman op cit 209

!0 Rennett Appenaix ¢ Juest.on 57; Holleman ibid: Child op cit 24

™

it Rennett Apaendix F Juest.on Al

12 TMennett Append > Y Juestion 57
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The attitude of the trihal courts has been echoed in the district
comnissioners' ecourts and the Court f Appeal where it has been held
that an African womar must be duly assisted by hur guardian., The basic
rule should be read subjeet Lo the nrovisions of Section 3 (2) of the
African Law and Tribal Courts Act.

"The capacity of any African ... to enferce or defend
any rights in a court of law shall, subject to any en-
actment affecting such capacity, be determined in accor-
dance with the law of Rhodesia:
Provided that, 1f the existence or extent of any
right held or alleged to be held by an Africah or of any
obligation vesgting or alleged to be vesting in any
African depends upon or is governed by customary law,
the capacity of the African concerned in relation to
any matter affecting that vight or vubligation shall be
governed by customary law."
. . C e . 13
This section has not, as yet, been judicially interpreted ~. In essence,
it wouvld seem that an African woman has the same power of locus standi
a: wer Huropean counterpart unless the issue in question is one which re-
Thies toor Aarises out of customary law. As Child quite rightly points
out, there Is no discretion regarding the determination of capacity,
wice the applicable system ef law has been ascertained in relation to
. . .14 .
the ripght or obligatien in question The problem, however. is te
determine whether the right or obligation in guestion arises wut of cus~
ftomirv law and, in this regard, Section 3 (2} of the Act gives no

gindance.  We must, accordingly. refer back te Sectior 3 (1) of the

Act. Prima {acie, rherefore, if the case in questior relates te any of

-

“he martere  specifiec tn Section 3 (1) (a) of the Act, the woman's
locus standi must be determined in accordance with customary law; other-

wire 1t is determined hv the common law if the matter falls within the

bt or Section 3 (1l (bY. This was the approach of the court in

T M

Chikosi v Chikasi (1)~ The w ¢ o a civil marriage sought an order

resarding the custody of children and maintenance pendente lite. She

annroiched the court uvrassisted. In deciding that she had locus standi,

'3 Apart from Chik. - v Chikosi (1) 1973 (3) SA 142 (R) considered infra

4 Child op cit 94

15 supra; and this was also the approach of the court in the more recent
decision Ruth Gwatidzo a/b Tendai v Chaniwa Chimuvfom's 197t CAACC
. ar 4h




150

the court salid:

"Since the right of an African to claim dissolution of a
civil marriage 1s not one of the matters referred to in
gsec. 3 (1) (a), rhe common law and not customary law ia
vlearly applicable in such an action, and the capacity of
a married woman to bring such action must therefore be
determined accerding to common law.”

Tn passing, it should be noted that although African women do not, normally,
nave locug standl in the eyes of Buropean courts, in civil cases (unless

rhe matter arises ovut of the common law, az described above). she always

has Jocus standi in zriminal trials. Ip these circumstances, the African
womin is assumed te be responsible for her own actions and she does not

need to be assisted by her guardian in court. This rule haa never received
judicial comment and. in order to raticnalise it, we would have to argue
that crime is governed exclusively by the common law and, accordingly,

. . . 16
questions of locus standi must be determined by the same system .

In civil cases, the district commissioners' courts have recognised the
vnhanced capacities of emancipated women. In a number of decisions, the
Court of Appeal has stated that although an African woman may not
aperoach the court without her guardian, this rule may be waived if it

ie proved that she -s emancipatele- In effect, thie means that there
is 2 rebuttable presumption that the woman is not emancipatedla. It

bus been held that a widow or divercee who has decided te live aeparately
Frow her hushand's family cor Eather19 and a woman who is carrying on

. . 20 .
bugsiness as g licensed Ltrader have locus standi.

in An argument whicn may be related to Section 3 (2) of the Act

v Kuyu v Maria Moye 1953 SRN 675:; Tasara v Agnes Manjaya 1958 SRN
257 Hlambele v Dandane 1964 CAACC 45 Goldin and Gelfand
At cican TLaw and Custom in Rhodesia 193-194 and Child op cit 94-95

iR T casus which have reached the Appeal Court and this presumption
has not been ress.ted ., the woman, the matter has been dismissed
and the case returned to the district commissioner's court for
rekrial; Maria v Nyamavaro 1950 SRN 475; MHlambelo v Dandane 1964
CAACC 45

19 Mabigwa v Matibiia 1946 SRN 360: Mnnzara v Nerera 1944 SRN 272 whure
a widow was permstted to sue for an inheritance unassigted, with
no comment from *he court

20 Tasara v Agnes Manjaya 1958 SRN 853




In severa' cases, tne  ourt has simply relaxed the rule requiring assistance

. . . 21 .
of African women and has made ..+ comment . It Mushariwa v Mwera and

22 , . .
GCarwe —, ot the other hand, a weman sued for disslution of a marriage
in customary law, assisted by & wmale relative whe was not her proper
gyuardian under customary law  The court did not object since

"the real guardian has suffered no prejudice because
even had he opposed the divorce the granting of such
divorce was in order,"

This line of argument has, unfortunately, not been pursued., In an even
more unusual case, a woman sued for her own seductionza. The court noted
the error but took no action because the defendant had suffered ne
prejudice *n a third case, the court permitted a wife to sue unassisted,
remarking that proceedings in African civil cases should net be unduly
hampered Ly formalities, provided that the parties were not prejudicedza.
he mourts have not indi.ated what is meant by “prejudice' in these
circumstances presumably, in the case of the woman's true guardian,

i might be prejudiced if he were held responsible for the woman's wrong-
duing without having 4t opportunity to present a defence to the court.
Whatever difliculties may be associated with defining prejudice, this
appruoach is. in general, to be welcomed. The purpose of establishing

the Jistrict commissioners’' courts was to provide quick, cheap and
informal tribunals for A‘rican 1itigation25. Because these tribunals
serve African litigants, rhey should, where possible, bear ir mind the
African attitude to the settlement of disputes: and tribal courts, of
vourse. will not insist on strict, unvarying application of rules of law.
The urban womar ! cquently finds herself cut off from her own or her
Srspand's fawily: she mav not be able to show that she is emancipated

‘n terms acceptable to the district commissioners’ courts and it may be
impracticable to obtain rhe assistance of a male relative owing to

distance, 'ime and .xpense. Moreover, the woman nay wish to sue her

21 Munzara v Nerera 1944 SRN 272; Ma:_aret v Amon 1946 SRN 334
lambase v Jana 1937 SRN 84; Simon Machongwe v Christine Farusa
18972 CAACC Z0.

22 1847 SRN 394

22 Nira v Mircte and Ngando 1947 SRN 416; this was unusua’ n the sense
that the mster was heard under customary law in terms u. which it
is the woman's guardian, not the woman herself, who suffers damage

24 Mzondiwa v Maguta 1947 SRN 388, citing with approval the dictum in
e ' v Kgarinsaitsa 1931 SR 134
25  Tambudzayi v Samuriye 1976 (1)} SA 407 (RAD)
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either party weaknesses in his case, and thus actively
attempting to reach the truth." 30
(The du.y Lo assist diminishes, of course, if the party concerned has

, 31
legal representation™ .) These reasons may account for the fact that

curators ad litem hu.e never become a feature of litigation in district

commissioners® courts.

Mapive v Remon Murenwa

30  Samuel Ntuli v Simon Mlambo 1970 CAACC xii;
1972 CAACC v

31 Samuel Mryli v Simon Mlambo 1970 CAACC xii
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13 EMANCIPATION

We must acknowledge that we know very little of Shona law, either before
the Occupation of the country or during the early years of the colonyl.
The first writings, in the 1920'52, indicate that women were treated as

if they were subordinate to men in a variety of waysB. The early writers
were not concerned, exclusively, with customary law and such,analysis

as there was, was of a rudimentary nature. Be that as it may, it was
stated that African women lacked "full legal capacity'; they were, there-
tore, {and cone assumes that this inference was drawn from their lack of
capacity) "minors'” under the "guardianship' of males throughout their
livesd. The ¢ourts later introduced the concept of emancipation into
customary law. None of these common law concepts fits precisely the
indigenous legal institutionsS; in consequence, it is necessary to consider

the implications of imposing foreign rules in customary law,

"Minority'", 1n present day common law, means being less than 21 years
old.  This usually implies that the person concerned lacks full legal
~rapacity although there is no precise correspondence between minority
and lack of legal capacity: a person under the age of 21 years, for
instance, may have attained full legal capacity by marriage or may have

- . .. b . .
obtained certain legal capacities . Associated witli the concept of

] Apart from the odd notes of missionaries, such as the Rev Father
Burbridge, and travalogues, such as S=lous’ Travel and Adventure
in South East Africa (189%3)

ra

Buliock, a leading authority in the early years of the Colony, wrote

a short pamphlet Mashona Laws and Customs in 1312. He was followed
by Posselt, anm official in the former Native Affairs Department,
writing in 1927 and 1935. 1In 1928, Bullock produced what was, for
some time, regarded as the locus classicus on the Shona - The Mashona.
In his preface, Bullock states that the observations were his own -
"the most valuable impressions of the Mashona were not noted on a
palimpsest, with alien records still appearing to distort the sense
nf rhe fresh inscription”

3 Bu! .:ick The Mashona 214, regarding the wife's duties; and 245-250

Posselt Fact and Fiction 45; Child The History and Extent of Recognition

uf Triba! Law in Rhodesia 89

5 Refer to Chapter 3

The difference between attaining majority under the Legal Age of
Majority Act and the conferring of majority status is apparent from
Afrikaans terminology: a minor is minderjarig whereas ome who bhas
full legal capacity is pondig: DP (1937) 1 Tydskrif vir Hedendaagse
Romeins-Hollandse Reg 112
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minority is the concept of "guardianship”. There is no uniformity in the
use of this term in the common law and it is often supplanted by the term
"parental power"7. Guardianship has been defined as "the sum total of
rights and duties of parents in respect of minor children arising out of
parentage."8 In the normal course of events, both mother and father of

a minor child have parental power over the child., The father's authority is
superior, in that he has control of the minor's property and education,
whereas the mother shares control! over his persong. Guardianship has
never been precisely defined in the common law and, in this context, it

is not nccessary to attempt definitinn. More important is the association
nf the concepts of guardianship and wminority: a minor person (or, more
accurately, one lacking full legal capacity) falls under the parental power

{or guardianship) of nis guardiana {(usually natural parents).

The minor attains full legal capacity and, at the same time, is freed of
rarental centrol when he is emancipatedlo. The term "emancipation' has
heen horrowed from Roman law and, although it does not mean quite the same
as 11 did in the ancient legal systemll, it signifies the manner whereby

a puardian's power over his children is formally terminated. A person is
emanc ipated when hc :ttains the age of 21 years, enters into a trade or
business ou his own account {termed "tacit emancipation’™) or if he is
granted majority by administrative act (venia aetatis, otherwise known

o . s _an 12
as "express emancipatien') T,

T district commissioners' courts hold that African women are minors

Jnder the puardianship of their fathers (if unmarried) or under the

Aniry Law of Parent and Child 30

- Spiro up eit 27
K Spiro op cit 30-33; Boberg The Law of Persons and the Family 458

' Boberg op cit 3753-377

In Ruman law, al’ those persons under patriapot:'stas had no legal
capacity. Either as a punishment for disobedience or to enable a
son to make his way in b . .ness, however, a paterfamilias might
free a person from his ,ower by the formal act of emancipation:
Kaser Roman Private Law 264; I 1.12.6

12 Spiro op v.t 227-232; Boberg op ci* Chapter 18
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guardianship of their husband if they a re married, It necessarily follows
from such a proposition that, of whatever age, marital state or economic

or social independence, the woman must be deemed to be in loco filiae.

Conversely, in keeping with common law conceptions, the courts have
recognised that because African women play an important role in the economy
and because they often live apart from their families, they should be

deemed to be emancipated for certain purposes. To call African women
"minors" is an adequate, if somewhat misleading13, reflection of the
customary law regulating their status. Use of the common law notion of
guardianship is appropriate to describe the relationship between an African
father and his unmarried daughter; it is appropriate to describe the
relationship between husband and wife but only in so far as it connotes

the wife's lack of various capacities while she is married. There is a
cansiderable difference between the legal status uf the unmarried and

the married woman in customary law viz-a-viz father and hugband, respectively,
which is not veflected in the term "guardianship"la, Provided we are

aware of these difference, there is no great harm done in continuing to

use the term "guardian”lS. In the normal course of events, the guardian

of an unmarried African woman, whether she be a spinater, a widow who has
returned home or a divorcee, will be her natural fatherls. If her father
has died, her guardian will be his heir, usually his eldest son {rhe woman's
oldest brother)l?, The married woman's guardian is, obviously, her
husband:; tut 1f her husband has died, the marital union is not necessarily

. . 18 . . .
terminated in customary law ~. The widow may choose to enter into 4 levirate

T3 In that it implies a youthful age: a term such as the Afrikaans
onmondig would be more appropriate

t4  The married woman has locus standi aud proprietary capacity in certain
vircumstances, for instance

}5  The courts in using the term "guardian” du not appear to be consciously
impesing an institution of the common law, ie they do not, in the
case of married women, appear to intend its use as a term of art

16 Child .p cit 89; with regard to the acquisition of parental rights
over children born to a woman other than the man's lawfully marriea
wife see Holleman Shcona Customary Law 244-252

17 According to the customary law of succession: Holleman op ~it 330;
Child op_cit 102

18  Holleman op cit 272: the husband's family retains the right to the
widow's reprod -tive abilities
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union with one of lhier deceased husband's male relatives, in which event,
the latter will become her guardianlg. Alternatively, if the deceased’s
heir 1s old enough to assume tesponsibility for his position, she may
choose to remain living with him, in which case he becomes her guardianzo.
If the widow returns home, she reverts to the guardianship of her natural

fatherZI.

The idea of the emancipation of women ig entirely unknown to customary law
and, in this regard, the courts have openly sought to change it. As far
hack as 1915, it was held that there could be a femme sole in customary
Taw. As Hopley J said, in R v Gutazizz,

"in my opinion when a mative now gives his daughter in
marriape, he emancipates her from his power for good
and all,"

Although there was no express mention of the commorn law in this judgment,
ir appears as if this rule was derived from the common law proposition that
» child may be emancipated from parental power on marriage., In terms of
this new rule, a widow or divorcee who refuses to return to her father's
village (or, in the case of a widow, to enter into a levirate union) will

. 23
He deewed to be emancipated 7.

. . . . 24
In a different situwation - the case of Tasara v Agnes Manjaya - the

defendant was' carrying on business as a licensed trader. The court held
that she

"must therefore be held to have been emancipated and capable
of suing and being sued in mercantile transactions arising
out of her husiness,”

Again, although the point was not expressly considered by the court, it seems
that the principle of tacit emancipation has been transposed from the

common law,

19 Bourdillen The Shona Peoples 70; Holleman op cit 234-238

20 Holleman op cit 234

21 Tf a young ‘dow returns home, the marriage wi!l have tc be dissolved
by return of rovero. Because practical circumstances make this un-
attractive to her familv, she is usvally encouraged to f£ind another

:sband to provide the necessary rovoro: Holleman op cit 273

22 1915 SR 49 at 62
22 Eji.aberh Makola v Gondongwe 1953 SRN 705
74 1958 SRN 853
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It may well be that women may be tacitly emancipated, in circumstances

other than the management of their own businesses. A recent judgment
indicated that the Court of Appeal would consider young men to be emancipated
if they were living away from home and were financially independent of

their families. The same reasoning could be applied to young, unmarried

women.

Four points should be noted in connection with emancipation in modern
customary law. The first is that this concept has been applied only in
the district commissioners' courts and the Court of Appeal for African
Civil Cases. Although, on eccasion, the tribal courts might accord
African womep powers which, atrictly speaking, they de not normally have,
there is uo notion of an emancipated woman or of a woman with full legal
capacity26. Secondly, it is necessary for the woman to prove that she

. . . . . 2
is cmancipated. As Kerr P said, in Elizabeth Makola v Gondongwe ?,

there is a rebuttable presumption that African women are not emancipated.
The third peint is that it is uncertain whether emancipation confers upon
a woman full or partial legal capacity. In other words, although one
could sav that Agnes Maniaya was emancipated for the purposes of her bus-
imess, it is unlikely that she would be deemed to be emancipated for other
vorpeses, such as coutracting a marriage under customary law, In the common
‘aw, the effect of tacit emancipation is the subject of debate. Certain
writers argue that tacit emancipation liberates a minor from parental
power for all purposes while others maintain that it is relative to the
capacity to perform juristic acts only. The latter appears to be the
better view‘1

"Our case law and the weight of modern juristic opinien
regard its sphere as that of the capacity to act (contract),
and deny its effecting full legal capacity," 29

25 Hdwin Mombeshora v Kennie Chirume 1971 CAACC 30

SR Bennett Appendix E Question 57
27 1953 SRN 705
28  Boberg op oit  382-384

29 D'Qliveira "Venia Aetatis, emancipation and release f:.~ futelage
revisited: the Age of Majority Act 1972" (1973) 90 Sour.. African
Law Journal 60. In Ambaker v Africanm Meat Co 1927 CPD 326 and
Ahoed v Coovadia 1944 TPD 364, it was held that a minor is emancipated
w13’ with regard to enn*racts connected with his business: Boberg
' vit 392-395, See _ .kens v Daley 1956 (2) SA 11 {N) and Boberg
op cit 396~401 for comment
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T- has not been suggested in the context of African customary law,
however, that tacit emancipation of women has the effect of endowing them

with tull legal capacity,

Fourthly, the Legal Age of Majority Act provides that:

A person shall be deemed to have attained the legal age
of majority when he attains the full age of twenty~one
years."

Section 3 of the Act goes on to provide that nothing in the Act shall be
~onstrued to prevent

“any person under the age of twenty-une years from

attaining Nis majority at an earller period by op-~

eration of law."

The commen law provides that a person attains the status of majority on

30

morriage and by venia aetatis Tt ie doubtful whether the 1nstitution

oF sunia aetatis has ever formed part of Zimbabwe—-Rhecdesian common law
since, as far as the writer is aware, it has never been invoked, Apart
from this, the applicaction of the Legal Age of Majority Act to African
women has heen expressly excluded in terms of Sectlon 2 (1) of the African
Law and Tribal Courts Act31 which provides that customary law is applicable
even 1f inconsistent with statutory provisions relating to the age of
majority or status of women, In view of Section 2 (1), it is arguable
that the earlier decisions, cited above (in which it was held that an
Arrican womap 1s emancipated on marrjiage), have been overruled., Support
{or this arpument would derive from the view that the common law methods
ot emancipation have been incorporated inte the Legal Age of Majority

Act aisd, accordingly, ate now statutory methods of emancipation. I one
were to hold (and, on the wording of the act, this appears to be more
reasonahle} that the commwun law has been unaffected by the Act, this

cmvument would fall away,

Tn summary, therefore, in the eyes of the district commigsioners’ courts

30 1t is argued that the old Roman-Dutch institution of venia aetatis
.- oxpress emancipation by sovereign order is no ‘vnger part of
South African law: Boberg op cit 378-3%1. 1t 1s suggested that
this was repea’ec by the procedures provided for express emancipation
“n the South Afr can Age of Maiority Act No 57 of 1972

™Manter 4 regarding the apolication of the repugnancy clause
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at least, African women may attain full legal capacity after marriage
(cither in terms of customary law or the common law) followed by divorce
or the death of the husband. She may, moreover, attain limited capacity

by the operation of the principle of tacit emancipationm.

A concept which bears some relationship to emancipation is the notion of
exemption from customary law. Especially in the former French, Belgian
and Portuguese colonies, the indigenous inhabitants were permitted, in
varying circumstances, to make formal application to opt out of customary
ldw32, A similar provision was introduced into Zimbabwe~Rhodesia in the
former Native Taw and Courts Act, which previded that:

"on application of any individual African the Secretary of
Tnternal Affairs may ... declare that the applicant shall
for the purposes of this Act only, be deemed to be mot an
African.,” 33

This provision was eventvally repealed, in 196y, with the promulgation of
tie current African Law and Tribal Courts act, for a variety of reasoms,
primartly hecause most Africans were unaware of its existence and, there-
fore, never exercised their rights {n terms of it. Other Africams, who
were sware of its existence, refused to opt in favour of the common law
because this implied that they had an inferior status imposed as the
rcecsult of racial discrimination, In any event, the implications of a

chang. of personal law were never studied by the courts,

32 Reobert "A comparative study of legislation and customary law courts
in the French, Belgian and Portuguese territories in Africa’ (1959)
Y1 Journal of African Administration 1243 under Section 28 (1) of
the Natal! Code of Zulu law, an unmarried woman may apply to be
vmancipated: Seymour Bantu Law in South Africa 56sq

33 Section 12 of Act No 33 of 1937, See Chapter 15 for exemption
vrocedures, Jf an African, exewpted from the opera fon of customary
'aw, were to sue or be sued by an African who had not been so exempted,
the Ac* made no provision for which system of law was to apply. Thls
probles could be solved in the normal manner, today, under Section 3
(1) of the Afric » Taw and Tribal Courts Act, It would be a situation
similar te that oi .itigation between a white and an Afric
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L4 THE EFFECT OF A CIVIL OR CHRLSTIAN MARRIAGE Ok THE STATUS OF AN
AFRLCAN WOMAN

[n this section, it 1s mecessary to onsider the effect of a civil or
Christian marriage on the status of African women. Generally speaking,
this form of marriage does not modify the content of rights and duties

1 customary law; instead, it excludes customary law viz-id—viz an African
woman's relations with her hugsband and childrer ip favour of the common
taw. In other words, the rights and duties associated with the status

of wife and mother are determined by the common law, instead of customary
law. We are concerned, it consequeunce, with a problem of conflict of

taws, namely, whether customary law or the common jaw is applicable.

Africans, in Zimbabwe-Rhodesia, are free te enter into any one of three
dif¥ferent types of marriager a marriage under customary law, in terms

. . . . 1
of the African Marriages Act, a civil or a Church marriage™, both of the

. . 2 3
fatter being regulated by the Marriage Act™ and the common law™ .

In parts of Africa, this wae regarded as a2 valuable method of enabling
Atricans te acquire the same marital status as a European since most
colontal marriage ordinancee simply modelled themselves on European lines,
thereby excluding the operation of customary law altogethera. When two
Africans zhose te have their marriage solemnised under a European marriage
ordinance, 1t was reasoned that their choice was considered to be

" .. sufficient co show that it was their intention that
the marriage contract and all the consequences flowing
it heretfrom should be regulated exclusively by English law.," 5

" wu- furth. reasoned that if one, isolated act (iv¢ the marriage ceremony)

wire poverned by the cowmon law, then all other, connected acts should be

We are not concerned with the effect of various other celigious
rvrms of marriage, such as Islamic or Hindu

Z Chapter 37

Lz

*n Zimbabwe-R'udesia, a civil marriage and a Church marrrage have
the same lepal effect so, for all intents and purposes, an African
har rhe choice of only two types of morriage: “astings Christian

Moo viage in Africa 92-94
4 Vastings ihid; Philiips and Morris Marriage Laws in Africa 135
Tewin Studies .- African Native law 49, citing the Nigerian case

0. Cessario v Goncal.o 1 NLR 41; Allott New Essays in African Law

217, citing the N.zerian case of Cole v Cole I WNLR "%
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governed by the same system. 1In Nigeria, for instance, the fact that the
parties had married under the local marriage act meant that on the death
of one of the spouses, his or her estate, if intestate, would devolve

according to the common 1aw6. The form of the marriage provided a far-

reaching solution te any future conflict of laws problem.

The simplicity and certainty of this approach has its attraction but it

must be remembered that when the parties to a civil or Christian marriage

are Africans, their cultural values and attitudes might involve reference

‘o customary law, in certain circumstances, if we are to give effect to

their expectations. Many Africans enter into a Chrvistian form of marriage

in accordance with the dictates of their religion One need not necessarily
infer that, as a result, all these people intended their marital relationship
to be governed exclusively by the common law. Alternatively, of course,

they may have entered into a civil or Christian marriage without realising
thar the ommon law would be applied to all aspects of their arital
rclationship. It was for these reasons that a Nigerian judge commented:

"Tt would be quite incorrect to say that all the persons

who embrace the Christian faith or who are married in
accordance with its tenets, have in other respects attained
that stage of culture and development as to make it just

nr reascnable to suppose that their whole lives should be
regulated in accardance with English laws ind procedures." 7

The reasonable expectations of the parties themselves may be one factor
which we have te take inte account in deciding whether we are teo apply

the common law. Avother fundamental consideration is that of policy.

State pol!iry {(usually determined by the attitude of the Church te marriage)
dlctates that, in many instances, we are to apply the common law, regardless
ot the cultur.l attributes of the parties, P-licy demands, for example,
that a civil or Christian marriage be monogamous and that it be terminated

o-ly on certain grounds by a court of competent jurisdiction.

One is struck by the incomsister v of the decisions in Zimbabwe-Rh. <sia

and their general lack of direction, when faced with conflict problems

b Park The Sources of Niger_an Llaw 133

7 Smith v Smith (1924) 5 NLR, cited by Daniels The Common Taw in West
Africa 382; Allott op cit 218
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arising out of civil and Christian marriages. Part of the reason is

that these decisions were determined by the old statutory choice of law
8 . . . .

1utes which were so broadly Lramed as to provide little guidance for

thi ;v of conflict problem.

The choice of law must now be made in terms of the present African Law
and Tribal Courts Act. Initially, of course, the spouses are bound by
any specific statutory choice of law rule, especially those contained

in the Marriage Act and the African Marriages Act; but if ne specific
statutory rule exists, the residual rules are provided in Section 3 (1)
of the African Law and Tribhal Courts Actg. In Lerms of Section 2 (1)
(h) of that Act, it would seem that the common law is, prima facie,
anpplicable to marriages under the Marriage Act. 7This is a general choice
ot law rule only. There ie no indication in the Act whether all aspects
ot the marriage are governed by the common law or. indeed, what is
inciuded in the concept of marriage. Tn particular, it is uncertain
whether various related issues, such as custedy and guardianship of
~nildrer on divorce, engagement to marry and the reciprocal duty of
support are te be governed by the common law., Difficulties in coping
«ith the inadequatier ~f the Act are exacerbated by potential contradictions
‘0 matters such  as aduitery, custody and guardianship of children and
revoro, which are regutated by Section 3 (1) (a)- Prima facie, these
matters are governed by customary law in terms of that sub-section but

't mav he that the type of marriage demands the application of the common
law instead. 1In any event, the choice of law provided in Section 3 (1)
orce but prima facie rules, variable 1f it can be showhthat the parties
"ave cpreed otherwise or. under Sectiom 3 (la), "the justice eof the case
vtherwise demands This gives the cou ts a measure of diacretion to
mply whichever legal system the reasonable expectations of the parties

or policy dicrate as rhe most appropriate in the circumstances.

Firstly, those a‘ wcts of the marriage which are clearly governed by
the commor law, in “erms of statute or as a matter of policy, will be
examined, We may then onsider aspects of the marriage which may be

governed by customary law,

3 Secti. 3 (1) of *he Native Taw and Courts Act No J3 of 1937; see

Chapter 4

T°  "hierarchy" of norms suggested by Allott op cit 119

W



164

Aspects of the Marriage Governmed by the Common Law

(1) Capacity to Contract a Marriage under the Marriage Act

Africans who wish to contract marriages under the Marriage Act have,
initially, to comply with various statutory provisions under both the
Marriage Act and the African Marriages Act. In general terms, the parties
have to obtain a certificate from the district commissioner stating that
there 1s no bar to the marriage in that the woman's guardian has consented
Lo the unionlo. This certificate is commoniy termed the "enabling

rertificace'.

It must be delivered to the appropriate marriage officer,
failing which the marriage is invalidlln The district commissioner may,
1n addition, issue a certificate stating the amount of rovoro paid and
its value, the amount remaining Lo be paid and the tvrms of paymentlz.
Ir this manner, the Act recognises the key role p .,ed by the bride’s

guardian in customary law. No matter what the woman's age, his consent

. . . . 13
must be obtained in order to create a valid union .

T{, however, the woman's guardian unreasonably or improperly withholds

his consent, 1t would ceem that Section 5 of the African Marriages Act

1e applicahle, viz the parties may apply, through their local district
comntss1oner, to the provincial commissioner, who may then authorise
zolenmnisation of the union The latter may, also, after comsultation

witii the hride's guardian, establish the amount of rovoro. If the woman's
anardian cannot he found, similar appeal may be made to the provincial

commissioner to authorise solemnisation of the marriage.

0 Scetion 12 (1) of the African Marriages Act
1 Sceetien 12 (2) or the African Marriages Act
e Section 12 (3) o: the African Marriages Act

3 Tn terms of Sections 10 to 19 of the Marriage Act, public notice
of the parties' “ntention to marry may be published in the form
of banns or notice posted by the district commissioner. An
alternative method =xists whereby the parties may obtaln a special
licence from the . .:rict commissioner. Once notice has been pub-
lished or a special licence obtained, the marriage may be solemnised
by a duly authorised marriage officer in the presence of two witnesses
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The commen and statute law of Zimbabwe-Rhodesia regulates the age at
which the parties may contract a valid marriagela. In the case of a

boy under the age of 18 years or a girl under the age of 16, the marriage
is prohibited unless the permission of the Minister of Internal Affairs
18 obtainedls. The guardian of any minor child may prevent the marriage

by abjecting thereto in terms of the Marriage Actl

(2) Divorce and Annulment ¢of the Marriage

The spouses may obtain a divorce only in terms of the common and statute
Taw af Zimbabwe*Rhodesialj. Prior to the African Law and Tribal Courts
Act, 1t seems that the application of the common law in this regard was

a1 matter of policy:

"The parties were married by Christian rites, and it seems
to me that the marriage must be subject to the ordinary law
of the land. That being so, the parties having openly
entered ine the marriage, musrt stand or fall according to
our law dealing with marriage.” 18

Ore may now argue that the authoricy for applying the common law with regard
te Jdivorce is to be found in Section 3 (1) (b) of the African Law and
‘fribal Courts Act. No aoubt, however, policy considerations still weigh

heavily and a party would find it difficult to argue that the "justice

!4 Rasebolai Gorewang Kgamane v Onumetsi Emmanuel 1963 CAACC 61; Child
The Histary and Extent of Recognition of Tribal Law in Rhodesia 59-
60

[ Section 23 of the Marriage Act

'R Sections 21 to 22 of the Marriage Act; Rasebolai Gorewang Kgamune v
Onumetsi Emmanuel 1963 CAACC 76. The formalities of the marriage
and capacity to marry are regulated, largely, by statute., For this
reason, customary law is excluded in terms of its definitiuvn in Section
2 (1) of the African lLaw and Tribal Courts Act., Note that the common
law concepts of comsanguinity apply in respect of Africans who wish
to contract a marriage under the Marriage Act. Express orovision is
made in terms of Section 6 (2) of the African Law and Tribal Courts Act
for the exclusion of customary law in this regard,

17 Hahlo South African Law of Husband and Wife 362-363: considerations
of policy dictate that the common law is to be applied: "it is in
the interest of the State that the marriage tie, which involves a
matter of the status of the vparties and the interests of the uffspring,
should not be lipghrly dis . lved" Carter v Carter 1953 (1) SA 202 (AD)
at 205

8 Sikwela v Sikwe'a '9"2 SR 28 at 170
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ol the case' demands the application of customary law instead of the

1
common law .

In addition, a spouse may petition either the General Division or a
district commissioner's court for a declaration that a void marriage was
null and void ab initio or for a decree terminating a voidable m rriage” .
The common law applies in this regard as well, presumably as a matter of
policy although, in any event, customary law knows of no such thing as

a void or voidable marriage.

The locus standl of the woman to apply for divorce, a decree of nullicy
»r judicial separation is governed by the common law. The reason is that

"Since the right of an African to claim dissolution of a
civil marriage is not one of the matters referred to in
sec. 3 (1) (a), the common law and not the customary law
is clearly applicable in such an action, and the capacity
of a married woman to bring such action must therefore be
determined according te cowmon law." 21

't could, alternatively, be argued that since the right does not arise
sut of customary law, her locus standi should be governed by the common
‘aw in terms of Section 3 (2) of the African Law and Tribal Courts Act.
The woman's capacity te sue for ancillary relief, such as maintenance

and custody of minor children, is also governed by the common law™ ",

(%) Monogamy

tonsiderations of pelicy dictate that all marriages contracted under the

; . 23
Marrrage Act be monogamous .

" Hahlo ibid. Note that only a district commissicner's court or
*he Gener.l Division is competent to grant the divorce, annulment
or judicial separation: Section 5 (2) of the African Affairs Act
fChapler 228Y. '« jurisdiction of tribal courts has been expressly

excluded: Sectiorn 9 (2) of the African Law and Tribal Courts Act

20 Child op cit b%9-7!

o1 Chikos: v Chikes: = ) 1973 (3) sA ° ’ (R) at l4., and the cases
vited in supper: -of this proposition

22 Chikosi v Chikosi (1) 1973 (3) SA 142 (R)

=+ R_v Moyo 1946 SR 12. 1In customary law, the various secendary unions
such as sororate and levirate unions are contrary te the netion of
s civil or Thrist:i. n marriage and, as a matter of pD‘LC?, are no’
recognised where :h¢ spouses are marricd under the Marrrage Actj
Phillips and Morris op cit 782-183
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1f two Africans, already marricd in terms of customary law, decide to have
their marriage solemnised according to civil or Christian rites, the
prior, potentially polygamous union is changed into a monogamous unicn

It must, logically, be inferred that the second union extinguishes the
first for it seems that none of the incidents of the former, customary

union survive, apart from the proprietary regime

If a husband has more than one wife under customary law and should he

decide to marry onc of his customary law wives under the Marriage Act,

it is uncertain what the effect of the civil union would be in Zimbabwe-
RhodesiHZB. According to the decisions of three early cases, an African
could be convicted of bigamy if he entered into a marriage under the Marriage
Act with a woman olLher than his spouse in terms of African customary law27.
The decisions in these cases are founded on the principle that civil or
hristlan marriages and marriages in customary law are accorded the same
degree of legal recognition, 1If, however, one were to adopt the view

that the civil or Christian marriage were of superior standing, one could
then argue that an African might terminate his marriage in customary law
simply by marrying under the Marriage Act; because the latter unlon is
considered to be supericor, it must take precedence over the customary union.
Some doubt has now beer cast on the decisions in the three early cases

by various dicta to the effect that marriages under the Marriage Act and

) . .2
marriages in customary law cannot be considered to be of equal standing .

24 Which happened in Chikosi v Chikosi (3) 1975 (2) SA 644 (R). As was
rointed out, in that case, the parties have a right to enter into the
cecond, civil union in terms of Section 12 of the African Marriages Act

25 Chikesi v Chikosi (3) 1975 (2) SA 644 (R)

26 In most African ceuntries, the man would be prevented from doing this
until he had rendered himself capable of entering into the civil marriage
by divorcing the ~olygamous wife or wives: Allott op cit 216, referring
to Chana; Elias Crouncwork of Nigeriam Law 295. In South Africa, the
husband is free tc marry one of his wives under the Marriage Act and
this form of union suffices to terminate the existing customary union(s):
Seymour Bantu Law in South Africa 247-248; Sievwright "Marriage in
contempur~ry urhan Bantu-speaking communities in the Republic of South
Africa” (1965/66) Acta Juridica 161, This is possible because, in South
Africa, the civi® marriage is cons .dered to be of a higher status than
the cuatomary —ion

27 R v Nkabi 1918 SR 160; R_v Sigiwe 1918 SR 68; R v Moyo 1946 SR 12

28 R v Tshipa 1957 R & N 757 {SR); R v Ncube 1959 (2) R & N 466 (SR}
Chikosi v Chikosi (3) 1975 (2) SA 644 (R); Hahlo op cit 612-613
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. . . . . . . 2
Moreover, 1t was recently decided in Chikosi v Chikosi (3) 9 that the

customary marriage is valid for the purposes of African customary law only.

We still have clear authority for holding that an African who marries a
woman under the Marriage Act, other than his present wife in customary
law, is guilty of bigamy; but we have no authority for holding him
guilty of bigamy if he decides to marry one of two or more polygamous
wives under the Marriage Act., If it can be argued that the civil or
Chiristian marriage takes precedence {(because it is »f superior standing),
an Afrvican could terminate his union with an unwanted, polygamous wife
simply by marrying his other wife by civil or Christian rites. In this
mauner, the wife of 4 customary unlon might find that her status could
he terminated against her will by the unilateral action of her husband.
This would be highly inequitable and would afford che husband an easy
method of obtaining dissolution of his customary marriages without the

necessity of proceeding through the proper judicial channelsSO.

This 1s not the only approach which might be adopted to the problem.

ider Sectiun 16 of the African Marriages Act, it ia provided that no
marriagge solemnised evthev in terms of the African Marriages Act or the
Marriapge Act shat!l! he dissolved except by a court of competent jurisdiction.
On the basis of Section 16, one could insist that, in order to terminate

hig - nstomary union(s), the husband abrtain a divorce in the proper manner,
Sa far we have been cnusidering the posirion of a man who enters into

two marriagzes - what of g woman ? It has been held that if a woman

w#eTr e enter intc a marriage under the Marriage Act with a man other

i) 1975 (23 8SA 544 (R

"

30 This is the law ir South Africa: Seymour op cit 247-250. In that
vrountry, however, Jegislative provision has been made to protect
the property rights of the discarded wife: Section 22 (1) and (7)
of the 3lack administration Act No 38 of "927. 1In several East and
west AfFrican couutries, the husband was requirt to divorce his
wife (.7 a polygamous wife according to a vustomary marriage), thereby
ensuring th: * her interest in the marriage would be iudicially
settled and “hat the husband could, so to speak, com: .o the civil
»r Christian marriage with "his hands clean"
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Lhap her spouse according to customary law, her second union would be

invalid and bigamous

[f a vivil or Chrisrian marriage is deemed to be a mongamous union, what
effect would a later, customary union have if it were contracted during

the subsistence of a marriage under the Marriage Act ? It is clear, from
the cas¢ law, that the second union is void ab_initio and that the offending

spouse wnuld be tiable to a charge of bigamy32
(4h) Maintinance

Murinpg the suhsistence of the marviage, the husband is under a common law
Jutv Lo maintain his wife and, conversely, if circumstances demand, she
wold he under a like duty to maintain her husband33. On termination of
"he marriage, the wile may claiw maintenance from her husband in terms

of the Matriwonial Causes Act, as Tead with the Maintenance Act™ .

(3} The Right to Sue for Namages for Adultery

Althouph customary law is generally applicable to actions for damages for
adulrery, in terms of Section 3 (1) {(a) (i) of the African Law amd Tribal

Tovris Act., if the plaintiff is a party to a civil or Christian marriage,

the oction is governed by the common 1aw35. If the common law is applied

31 R v Ncube 1959 ¢2) R & N 466 (SR); R v Sigiwe 1918 SR 68; McClain
"Recognition of polygamous and potentially polygamous marriages and
conflict of taws™ (1982) % Journal of African Law 56-57

V. K v Kaodza 1912 SR 6; R v Mgedesa 1917 SR 37; R_v _Chenemata and

Mzaneman 1932 SR 35; R v Muroyi 1942 SR 11; R v Tarasanwa 1948
{23 8A 29 (SR). 1Tt is a prerequisite of the offence, in thege cir-=

cumslances, that the second union be solemnised in terms of the African
Marciapges Act: Child op cit #1-62 and the cases he ciles

33 Although there is no direct authority, this may be inferreq from the
Jdecision in Ruka Gondo v Elinah 1975 CAACC 5; Allott op cit 220

34 Chapters 39 ané 35 respectively, Tn this regard, it was held in :
Simon Machongwe v Christine Farusa 1972 CAACC 21 rhat the ﬂatrimonlﬂ.
Causes Act avp'i~s Zo cus_omary and common law marridges alike

35  Child op cit 66; Jirira v Jirira and Dube (unreported) G-§5-44~75
where the common law was applled without question., Customary law was
¢ luded in Icen v Philemoun 1918 SR 140 and Ellen v Jim 1931 SR 118
an the ground that -he custemary rules permit the husbarld to condone
his wife's adultery, while suing her lover for damages. Th1§ wa i
deemed to be ‘ncompatible with the prineiple of a ¢ivil marriage
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in these circumstances, the wife must have a right of action as well -

a right which she does not have in customary 1aw36. The change in the
nature of the action also has the effect of depriving the husband's heir
of his claim for damages against the lover of the deceased's widow in
cases where the widow committed adultery prior to the kurova guva

37
ceremony” .

Aspucts of the Marriage whicli iy be Governed by Customary Law

(11 The Wife's Status

In this section, we will consider, briefly, the overall status of African
women as parties to ¢ivil or Christian marriages, especially the effect

ot the Legal Age of Majority Actja. It has already been noted that various
rights and duties accruing to the woman by virtue of her status as a wife

in 4 nivil or Christian marriage are determined by the common law - the
capavity to marry, the right to claim maintenance etec; certain, other
rights continue to be governed by customary law - for example, the right

to inherit from her deceased husband's estate.

ndor fhe Legal Age ~t Majority Act, it is provided that a persom may

ohtals majority status by operation of the law or on attaining the age of
Lwenty—one years. Bv operation of the common Jaw a woman attains majority
when whe marries, whether she has attained twenty—one years or not. One
could argue that by marrying according to civil or Christian rites, an
African woman becomes 2 major with :11 the implications that has in the
common (aw, viz the capacity to perform juristic acts (especially contractual

capacity) and locus standi in judicio., On the other hand, because of the

proviso to the definitton of customary law, the provisions of the Legal
Age of Majority Act may not be applied to African women, in any circumstances.

Accordingly, on this argument, they remair "minors" under customary law.

3h Chapter 11
27 Mukara .ate Ch J.kwa vy Chitaukiri 1963 CAACC 90

8 Chepter 13
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9

These views must be reconciled with the decision in Chikosi v Chikosi (1)3 R

a case which was concerned with the wife's capacity to sue, unassisted,
for divorce and certain other matrimonial relief. It was argued that
because the right of an African to claim dissolution of a marriage under
the Marriage Act was not one of the matters referred to im Section 3 (1)
(a) of the African Law and Tribal Courts Act, the capacity of a person

to bring such an action is determined by Section 3 (1) (b) of the Act,

in other words, by the common law. Accordingly, it was held that the
wife had locus standi. It was considered unnecessary to apply Section

3 (2) of the African Law and Tribal Courts Act, which provides that the
capacity of an African to defend or enforce any rights in a court shal!
he Jetermined by the common law, provided that the right itself does not
arige from customary law. I{ the Legal Age of Majority Act were applied,
ot rpurse, there would have been no difficulty in determining the wife's
lucus standi. Once a person becomes a major, he or she has locus standi
fur all purposes. It would not be necessary to argue, as it was in
hikosi's case, that the wife had locus for the specific action in issue.
fn any event, the Legal Age of Majority Act was neither cousidered nor

applied in Chikosi's case

The decision in Chikosi's case poses particular prohlems, The wife in
“nat tase was accorded a capacity which, on a reading of the definition
=t "eustomary law' in the African Law and Tribal Courts Act together
with ihe Legal Age of Majority Act, she should not have had How are we
ta reconcile that decision with the inapplicability of the Legal Age of
Majority Act ? We are at large to adopt one of two approaches. On the
one hand, we ecan reason that Section 3 (2) of the African Law and Tribal

Courts Act specifically (and mandatorily) accords the woman locus standi

in divorce actions <oncerned with civi! or Christian marriages. This

So. Llon alters the status o' “fricans but it is not 1n conflict with

Sectinn 2 (1) of the same Act (specifically the proviso to the definition
"custumary law'™ because Section 3 (2) is made specially applicable Lo

Africans. Alternatively, it is possible to argue that an African woman's

locus standi is governe' by the common law in terms of Section 3 (1) (b)

39 7073 (3) SA l42 (R)

0  And one is driven, irresistibly, to conclude that the court was not
aware of the elfect of that Act
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of the Act - the argument used iu Chikosi's case. We are not necessarily
importing the provisions of the Legal Age of Majority Act. Under Section
3 (1) of the Act, one has a choice whether to apply customary law or the
common law. If one chooses the ¢ummon law, as was done in Chikosi's case,
there is no need to look to the definition of customary law and, consequently,
to its proviso; 1if conversely, one were to choose customary law, ome
would have, first, to test that system of law to discover whether it was
repugnant to the provisions of any enactiment (provided that the rule of
customary taw would net be struck down if the enactment related to the
status of women and was not expressly applied to Africans). Because the
court in Chikosi's case decided to apply the common law, there was no need
to look further to see whether the proviso to the definition of customary

law was app]icableal,

1f we tollow the argument in Chikosi's case, we mist conclude that the
woman's overall status 1s not changed by the civil or Christian marriage -
apart from the aspects of her status considered above, MHer contractual

vapacity and her locus standi continue to be governed by Section 3 (2)

f the African Law and Tribal Courts Act. There i1s, unfortunately, mne
authority regarding her delictual capacity. Presumably, she may, un-
1ssisted, 'ue her husband's mistress for damages for adultery but it is
ditficult to predict what attitude the courts would have regarding, for
cxample, the responsibility for her delictual actions, In view of the
fact that ahe camnot % considered to be a major, her husband should,

une may assume, continue to bear liability,

Tiere 18 one decisior regarding marital rights. In Mucheno v Chisamba

. 42 . . . s
and Chisawba 7, it was held to be inconsistent with conceptivns of the

commmon law for a ma~ to thrash his wife for lher adulteryéB. It may also

a7 In Chinyeruse v Jessina 1953 SRN 631, it was held that a woman must
be duly assisted by her guaraian if she wished to sue her husband.
This now appears to bhe incorrect in view of Chikosi's case and other
decisions cited therein ~t 144; o¢f Mzondiwa v “aputa 1947 SRN 388

42 1940 SRN 15¢

3 Flora Sebetsa . Maxwell Sebetsa Rathuso 1946 SR 49 is usually
aquoted in support of this nromosition but is is misleading: see
v mment to that effect in Chinveruse v Jessina 1953 SRN 631
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be assumed that the spouses' rights to sexual favours must harmonise
with the common law, in so far as African conceptions are at variance

; 4
with that systema .

(2) Proprictary Capacity

Under the common law, the spouses are married out of community of property

and of profit and loss and the husband's marital power 1s excluded, unless
they enter into an antenuptial contract with the purpose of varying these
rulesqs, Accordingly, anything the wife acquires falls intc her separate
estate over which she has sole vight of control. Customary law is quite
different. The husband is regarded as Leing in overall control of matrimonial

property. The wife is deemed to have proprietary capacity in respect of

her umai and mayoko property only and the latter category, according to

the interpretation of the district commissioners' courts, does not include

!

. 46
her earoings .,

Section 13 of the African Marriages Act provides the primary choice of
law rule:

"The solemnization of a marriage between Africans in terms
of the Marriage Act sha'!l not affect the property of the
spouses, which snall be held, may be disposed of and, unless
disposed of by will, shall devolve according to African law
and custom,"

ntil recently, it secemed clear that customary law could, in terms of
Sectinon "7, be the only applicablec legal system. Doubt has now been
cast on the rigid application of this choice of law rule by the decision

. . - 47 . . .
Ic Jyrira v Jirira and Dube ', which indicates that there mav still be

necasion te apply the common law instead. Tn this case, the plaintiff
lwsband alleged tbat all financial and proprietary rights between himself

and his defendant wife should be dealt with in accor’ance with Section 13,

b4 Customary periods of abstinence, for instance, Thig may be jnferred
from the courts' attitude to the action for Jamay . for adultery
which is now governed by the common law

43  Married Persons Property Act (Chapter "8)
46 Chapter 8

47 {(vureported) G-85-44-75
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by African customary law. On this basis, the plaintiff claimed return

of a motor car registered in his wife's name, together with § ! 200 -

his wife's earnings. Counsel for the defendant, however, put forward

some Interesting arguments in support of his conrtention that this property
should not be dealt with according to customary law. He contended that
even if customary law did govern the facts, there was no express rule in
rustomary law applicable to the facts of this case and, therefore, cthe
principles of justice, equiry and good conscience must be applied, in
terms of Svetion 3 (4) of the African Law and Tribal Courts Act. An
dlterfnative argument highlighted a potential conflict between Section

13 .1 the African Marriages Act and Section 3 (1) of the African Law and
Tribal Courcs Act, Section 3 (1) (a) (i1ii) provides for the devolution

of movable property {other than by will) according to the laws of Rhodesia,
il the "justice of the case' so requires. This is in direct conflict with
Section 13 of the African Marriages Act. Section 3 (1) (b), furthermore,
rrowides for rights in land, held under individual registered title, to

be governed by the common law, again in direct conflict with Section 13.
Counsel submitred that these conf{licts should be reconciled by applying
the rule of interpretation of statutes that where two pieces of legislation
are in conflict, the later statute must prevail. Since the African Law
and Trihal Courts Act was passed after the African Marriages Act, the
tormer s! wld prevail, Counsel's second argument does not appear to be
vorrect: Section 3 (1) (a) and (b) must bhe read subject to the provisions
of any specific enactment which provides a primary choice of law rule.
Section 3 (1) commences with the provision - "Subject to the provisions

wha

of this section and of any other enactment .. It is not clear, however,

tn what extent the court was iniluenced by any of counsel's arguments, for
the judgment has a Jifferent basis. JInitially, the learned judge noted that
the spouses, in this case, had adopted a typically Western way of life,

. Luen went on to say that

"The parties' way of *iving and the nature of the tramsactions
between them are so removed from the incidences and the
customary way of life of the African people, that in principle
it would he contrary to the justice of the case to apply
African law and custom."

o~
A

R. . r to Chapter 4; fthis is Allott's suggested "hierarchy” of
vonfliet vules, op cit 119
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It is difficult to discern how the court could apply the common law on
the basis of the "justice of the case" in the face of Section 13, which
makes no provision for the variation of the choice of law rule contained
therein. One is forced to conclude that the only reason for applying
anything other than customary law is the argument by counsel that there
is no customary law rule applicable to the facts of the case. This would
not, however, result in the application of the common law; rather, it

would result in the applicatiun of justice, equity and good conscience,

A subsidiary questiou is whether Section 13 deprives the spouses of their
right to enter into an antenuptial contract prior to marriage ~. It could
bv argued that Section 13 relates to the effect of solemnisation of the
marriage on property rights; 1if the spouses entered into an antenuptial
contract, which must, of course, be transacted prior to the marriage, this
would have the effect ot taking their property rights outside the ambit

of Svection 13 altogether.

(3) Capacity to Act as Custodian or Guardian Parent of Minor Children

The guestion which legal svstem is to determine who is given custody and
guardianship of children opn dissclution of a marriage under the Marriage
Act presents one of the more intractable problems in this field. Tf the
common law is deemed to be applicable, there is.a possibility, if the
marriage is dissolved, that the mother be made sole guavdian of the
~hildren or, at least, joint guardian with the fatherso. If customary
law is applied, there can be no question of the mother becoming guardian
ol her children. Provided that sufficient rovero cattle have bLeen paid,
the father has a right to guardianship of his chiidren., In the event

that no rovero (or only a small portion of rovoro) has been paid, Lhe

wife's father may obtain guardianshipsl.

Section 3 (1) (a) (Li} of the African Law and Tribal Courls Act provides

that customary law is deemed to be applicable in cases relating to the

¢ Expressly permitted in some countrles: Sterra Leone, under the
Christian Marriage Act (Chapter 95); Stafford and Franklin Principleg
Native Law and the Natal Code 311w312

50 Section 3 of the Guardlanshi ~f Minors Act {(Chapter 34)

51 Ch: ~ter 7
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custody and guardianship of children. In a line of cases, heard prior
to the passing of this Act, the guardianship of the children, on either
the death or divorce of the spouses, was also decided in accordance with

the rules of customary law

The logic in applying customary law in these cases was somewhat faulty,
Generally spceaking, the approach of the courts has bYeen derived from

the decision in Tabitha Chiduku v Chidano, where Tredgold CJ stated that

customary law was not co be excluded unless it was repugnant to natural

justice or morality The same approarh was taken in the leading Malawian

-

573 o .
case, Kamcaca v Nkhota™ ", after reference to the Zimbabwe-Rhodesian

cases in point. The cummentator on this case submits, rightly it seems,
that this is the wreng reasoning to follow. The question which system

of law to apply should be determined first. Only after a deciston has
been reached that customary law is applicable, should the question of
repugiancy hecome re]evant54. One may, furthermore, question the appro-

priateness of an alrernative approach taken in Duma v Madidi, where

Russell J observed that when an African contracts a mdarriage under the
Marriage Act, he lose< certain rights, such as the right to contract a
second marriage; or the other hand, he deo:s not alrogether escape the
operation of customary law in that the rovore agreement may gtill SuhSiStS
Using this analysis, It appeared that customary law might apply to the
legal consequences of the marriage provided that it waa not incompatible
with the marriage under the Marriage Act. Because the customary law
relating to guardianship wag not considered to be incompatible, it thereby
became the applicable system. It is difficult to discover how a roncept
as vague as "compatib’lity" may resolve a conflict hetween two legal

systems in these particular circumstances.

52 Duma_v Madidi :918 SR 59; Tabjtha Chiduku v Chidanp 1922 SR 55;
Garadi v _Annab 1959 SRN 924; Nguni v Sophia and Boniface 1963
CAACC 28; Anafi Robert v Annie and Isiah 1964 CAACC 55; Esnad
Ndebele and Jos ah v Togo Ndebele 1965 CAACC 23

23 Report and commert:. wvon Benda—-Beckman {(1968) 12 Journal of African
Law 173

54 von Benda-Beckmar op cit 174-175

55> Bennett "African marriages under the Marriage Act: African law or
common law ?" {1977) 17 Rhodesian Law Jourmal 39-42
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Some conflict problems may be resolved by Section 3 (5) of the African

Law and Tribal Courts Act which provides that whatever order is made as

to the custody of children, it must be in their best moral and material
interests. This provision may often be empleyed to circumvent tricky
questions of choice of law but it will provide no ready answer where
evidence as to the suitability of either parent as custodian is inconclusive

or where suitability is not in issue. According to the decision in Esnad

Ndebele and Josiah v Togo Ndebe1e56, when the court is faced with such a

problem, it should simply apply customary law. Moreover, Section 3 (5)
is of no assistance if it is guardianship, not custody, which is in

question.

It must be appreciated that questions of guardianship are now generally
contrelled by statute ~ the Guardianship of Minors Act5?. A reading of
the definition of "customary law'" in Section 2 (1) of the African Law

and Tribal Courts Act will reveal that nothing in any enactment relating
to tin guardianship of children shall affect the application of customary
law unless the statute in question specifically applies to Africans. On
this basis, one can argue that guardianship should aiways be determined by
customar, law, despite the form of the marriage. Yet, it is submitted,
the unvarying application of customary law may be 2 shortsighted approach,
't may be asked which system of law determines the relationship between
parent and child during the subsistence of the marriage. Logically, the
answetr must be the common lawsa‘ This proposition may be illustrated

by an example: 1if the father bhas failed to pay the full amount of rovoro
agreed upon and, in addition, refuses to pay, may his Father-in-law claim
vreturn of the children as a form of pledge for the paymen' ? Although

tt is clear that this practice is quite permissible in customary law,

it is not, as a matter of policy, permissible in the case of a marriage
under the Marriage Act. TIf it is conceded that the common law applies to
the parent-child relationship during the marriage, there seems to be no

zood reason for applying customary law on dissolution of the marriage™ .

a6 1965 CAACC 23
57 Chapter 34
58  Allott op cit 221-222

59  This is the argument proposed by von Benda-Beckma- :it 177-178;
Allott ibid adds that to »»ply customary law will w.  .en the mother's
natural right to her chi..cen at the very time it should be strengthened
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In circumstances where it 1s necessary to apply the common law, the type
of reasoning described in respect of the wife's locus standi may be apposite.
LE the "justice of the case" demands the application of th- amon law, thal
is the system which is tu be applied, including the Guardianship of Minors
Act. It i1s only if vcustomary law is applicable that one is compelled to
implement the provisions contalned in the proviso to the definition of

"customary law', thereby excluding the Guardianship of Minors Act.

Circumstances may exist, 9f course, in which it would be better te grant
the father guardianship of his children in accordance with customary 1aw60.
Whether customary law or the common law is upplied, it would seem both
logical and expedient to investigate the life style of the parties. By
duing so, the court will be able to ensure that the children are brought
np in accordance with the precepts and customs with which their parents
were most familiar, thereby preventing any disruption in the Jives of the
cu!ldren, If the parents continue to vbserve a traditional African way
of liviny, despite the form of their marriage, it may be that customary
‘aw is tlie appropriate system. On the other hand, the "justice of the
case” may demand variation ol the prima facie choice of law rule provided
in Scection 3 (1) (a) (ii} and, accordingly, application ef the common

F]
Vo

Av 'mportant provision vf the African Wills Act ~ Section 2 - permits a
dirty to 2 civil or Christiao marriage te provide for the guardianship
av s or her children by will In this manner, a widow might be appointed

the guardian of her children, contrary to the rules of customary law.

AQ  See the reasons given in Jirira v Jiriva and Dube {unreported) G-§-44-73
Ul course, 1t should be remembered that if customary law is applied,
aone is ackonowledging that it is the father's family which has rights
in the child, not the father alone. This is an anomalous conclusion

to reach in view of the fact that the marriage is a personal relationship

between husband and wife, to the exclusion of their families

il In Chikosi v Chikosi (2) 1973 (3) SA 145 (R), it was reasoned that
custody of the cnildren pendente lite wust be decided according to
the common law because the pa~ "es had adopted a typically Western
way of 1ife, This demanded va+~.ation of the prima facie -hoice of
law rule in terms of Secti~ 3 (1)
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Moreover, a woman, if she has freedom of testation,might purport to
nominate the guardian of her children in the event of her and her
husband's death. This is an aspect of the freedom of testation which

can give rise to considerable difficulty when viewed in the context of
customary law., As has already been mentioned, it is the husband's
family, by virtue of the payment of rovoro, which acquires rights in
respect of children. May these Tights be set at nought by a unilateral
act on the part of the testator ? More particularly, may a woman dispose
of rightswhich she does wot have in customary law ?  These gquestions ac~
aguire additional signifirance when it is rcemebered that custody and
suardianship of children is, prima facie, te be governed by customary law
in terms of Section 3 (1} (a) (ii) of the African Law and Tribal Courts
Act. The question remains an open one for our courts and is, ultimately,
a matter of policy, 1 the parent- child relationship ia governed by
the commou law during the subsistence of a civil or Christian marriage,
there can be no objection to the widow acquiring the right of guardianship
or purperting to dispose of it by will, Past decisions, however, indicate
thoet customary law applies to guardianship on divorce. The courts may
now feel that in view of the social changes Africans are experiencing,

4 person should have the freedom to chooe the guardian he or she wishes
for a4 ohild. Section 3 (1) (a) (ii) does not prevail over Section 2 of
the African Wills Act because the former section must be read subject to
the pruovisions of other e¢nactments and, for this reason, need not pose

an insuperable obstacle,

The right to dispose of guardianship by will exists only In the case of

4 civii or Christian marriage, By the expressio unius exclusio alterius

rule of interpretation, it seems that the spouse of a custumary marriage

does not have the same right,

Section 3 of the Afrizan Wills Act goes on to provide that, even if no
provision regarding guardianship has been made in a will,

"iL shall be competent for any person lawfully interested
in the child of suech a marriage *o make application to
the district comnissioner who shall make such order for
their -ardianship as he may deem fit.,"



If it is deemed that the widow has a "lawful interest" in the guardianship
of her children, on the death of her husband, there would be no reason
why she could not make an application to a distvict commissioner and,
further, why the district commissioner could not appoint her guardian

aof her children. In view of the provisions of Section 3 (1) (a) (ii) of
the African Law and Tribal Courts Act, and the cases referred to above,
however, it is doubtful whether a widow will be deemed to have a "'lawful
interest”., The answer will depend on the interpretation placed on the
phrase 'lawfully interested"”: namely, whether it i1s to be construed to
mean "having a legal right" or, more breadly, "having any interest inp

the child which is not contrary to the law'",

On the other hand, if the woman had been appointed sole custodian of the
¢hild in terms of an order of court, she would, presumably, have the
power to nominate custedian of the child by will. Although no provision
is made for this under the African Wills Act, there can be no objection,
in principle, to this type of approach. The woman acquired a right,
unknown to customary law, and it would be proper for her to dispose of

this right in a manner recegnised by the common law.

(4) Testamentary Capacity and the Right to Inherit

A civil or Christian marriage should, in principle, have no effect on
the power of a spouse to make a will or the freedom to dispose of property

mortis causa. Yet the Form of the marriage may affect the vight of a

spouse to inherit on intestacy. If the common law were applied, the widow
would have a claim Lo her deceased husband's estate in terms of the

Deceased Estates Success on Act62; but if custemary l'aw were to be applied,
she would inherit noth =g from her husband's estate apart from a few small

. 93 . . . . .
articles as mowmento mcri’ . Section 13 of the African Marriages Act 1is

again applicable, providing that a marriage under the Marriage Act shall
have no effect on the devolution of property oun death unless the property
is disposed of by will, Acco~dingly, it would appear as if ~:stomary ’aw

1
we-e the only applicable legal system.

62 Sectivn 3 {(Chanter 302)

£ cMhapter 9
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It has been held in three cases, however, that Section 13 does not apply

to immovable property. It controls choice of law rules with regard to
movable property onlyﬁa. The reason given in Komo's case was that cus-—
tomary law knew no form of ownership or of succession to land and, on

that ground, could not be applied. 1In this respect, Dokotera's case
followed Komo's case. It would be logical to assume, in these circumstances,
that if Section 13 does not apply to immovable property, intestate
succession to such property should be governed by the common law but this
was not the approach taken by the .ourts. In Dokotera's case, for instance,
the applicant and her husband were hoth Africans who had married by
Christian rites, The avplicant's husband died intestate, leaving both
movable and immovable property. The executor dative made the estate over

to the deceased's brother - his heir in terms of customary law. The

appli: \nt objected, alleging that she was entitled tu succeed in terms

of the common law of intestate succession. Her obiection failed. The
court held that customary law must apply. The same process of reasoning
was adopted in Masowa's case, where it was considered likely that the
parties were married by Christian rites. Hence the anomalous position

is achieved whereby, although Section 13 does not apply te immovable
property, such property is, in effect, still governed by that section

because customary law applies.

One final point remains tc be considered: the revocation of wills made
by Africans wn terms of Section 2 of the Deceased Estates Succession Act.
This section provides that:

"4 will, other Lhan a joint will of an intended husband

and wife who have thereafter married each other, executed
by any person prior to marriage sha2!l become null and

vold on marriage, unless such person endorses on such will
that it is desired that the same shall remain of full force
and effect."

In effect, this section provides that the change of status from a single
to a married person renders a former will of no force and effect, Firstly,
is this section applicable to Africans who have made wills «nd then

contracted marriages in terms of customary law ? A similar  =ation was

64 Komo and Leboho v_Holmes ND 1935 SR 86; Dokotera v The Magter of
the High Court and "~ ers 1957 R & N 697 (SR); Masowa and Masowa
v Masowa 1966 CAACC &5
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considered in Dokotera v The Muster of the High Court and Others65. The

court in this case was concerned not with the applicability of Section 2
i the Deceased Estates Succession Act but, rather, with Section 3 of the

same Act which provides for the succession of a surviving spouse ab intestatg.

Murray CJ held that Section 3 was not applicable. He referred to the
odd situation which would arise if this Act were applied to every spouse

in the country, without differentiating race.

The question cannot be considered to be conclusively settled. There is
A series of decisiouns from botb the South African and Zimbabwe—-Rhodesian
courts concerned with feoreign polygamous marriages, some of which were
not regarded as valid "marriages' for statutory purposes. The source of

the early approach te this question was the decision in Seedat's Rxecutors

b6 . ..
v The Master (Natal) =, where the court enunciated the general principle

that, polygamy being fundamentally opposed to the priuncip s and institutions
of South African law, the South African courts would not recognise foreign

nolypamous marriagea. In L Ferera {(Private) Lid v Vos NO and Others

and Patel v The Master and Dthersés, bo+rt Zimbabwe~Rhodesian cases

converned with the interpretation of the Deceased Estates Succession Act,
it was held that only marriages contracted under the Marriage Act could
bu decemed valid marr-.ages. Accordingly, the Act was not applied in respect

of potentially polygamous Muslim unious.

A new attitud- to recognition of foreign polygamous marriages was heralded

. ; 69
by the Foderal Supreme Court in Estate Mehta v The Acting Master ~. Clayden

"', lnitially, noted that the Zimbabwe-Rhodesian courts were not absolutely
“ound by the deecisions of the Scuth African Appellate Division; consequently,
rhe court was free te depart from the rule laid down in % lat's case.

i1t was held that for the purpose of exemption from the payment of succession
duty, the survivor of a polygamous marriage was a '"surviving spouse” in

terms of the relevant legislation.

A5 1957 4 & N 697 ;sé)
66 1917 AD 302

67 1953 (3) SA 450 (AD)
9 1953 SR 160

A9 958 & & N 570 "FSCY
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Tredgold CJ laid the foundation for the new approach to polygamous unions:

"There are good and fficient reasons for not recognising
such marriages when tne consequences of recognition would

be to disturb the incidents of our own monogamous system.

But where it is merely a question of recognising the marriage
for the purpose of succession to property no such complication
arises. On tne contrary, there are the strongest reasons why
recognition should be accerded, otherwise the consequences may
be most serioua for the successors ...

1 am strengthened in this conclusion by the fact that it is

to my mimd quite unrealistic to affirm thar it is contrary to
the policy of our law to recognise polygamous marriages for
the purposes of successioun when the majority o! marriages in
the Coleny are under a polygamous system recognised for all
civil purposes.” 70

. 71 . .
Mehta's case was later followed in Ipn re iistate Koshen and, again, in

Kader v Kader?z‘ Lewis AJP commented:

"When our laws were first introduced into this country some
80 years ago, a2ll the indigenous peoples of this country

were living under a system of polygamy and today, when their
numbers have increased by ten—-fold since that time, the vast
majority of them are still practising polygamy. Save in
cvpgard to the exercise of the High Court's matrimonial juris-
diction, which i85 restricted to cases involving monogamous
marriages, thelr polygamous marriages are recognised for all
civil purposes., In that situation, it seems to be entirely
illogical to withhold similar recognition to polygamous
marriages validly countracted by non-Africans in the countries
vf their domicile particularly where the marriages, though
potentially polygamous, are in fact monogamous.'" 73

(n this reasoning, it was held that the non-African wife of a potentially
polygamous marriage was not excluded from the ambit of the Deserted Wives

and Children's Protection Act,

This line of cases may, of course, be distinguished from the situation
where an Afvican makes a2 will and then enters into a marriage in customary
law, Tu each of the rases discussed above, the marriage was between non-
Africans and was contracted outside Zimbabwe-Rhodesia. One may ask
whether a marriage between Africans, according to customary law, within
Zimbabwe-Rhedesia, also deserves recognition as a valid marriage for

the purposes of Section 2 of the Deceased Estatres Succession Act in view

i at 588

71 1960 (2) SA 174 78R}
72 1972 (3) SA 203 (R
73 at 208
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of these cases. It has already been noted that, on the authority of
Dokotera's case, Section 3 of the same Act does not apply to Africans

and, no doubt, on the same argument, it could be said that the Act in toto
dees not apply to Africans. In view of the dicta, both in Mehta and Kader's
vases, however, the counter argument could be put that polygamous marriages
contracted by Africans in Zimbabwe-Rhodesia are valid for all civil

purposes in this country,

The effect of these dicta is somewhat diminished by a later dictum in

. . . , 74 . . . .
Chikosi v Chikesi (3) The questien in this case was whether two Africans

who had contracted a wvatlid marriage according to customary law {(which had
nheen duly registered under the African Marriages Act), had contracted a
maryiagt valid for all civil purposes in Zimbabwe-Rhodesia. The court found
that 1t was not valid for all purposes but only "according to African

7 . .. .
wl?> Reference was made to Section 7 of the African Marriages

Taw and custom
- . .76 77 : .

Avt and the decisions in R v_Tshipa and R v Ncuhe . The learned judge's
interpretation of Section 7 (1) of the African Marriages Act is, with
respect, open to debate. Section 7 (1) provides that if an African
marriage officer is satisfied as to certain formalities, he shall solemnise
the marriage "and such marriage shall be a valid marriage contracted
accerding tn African law and custom'. It need not necessarily be inferred

that rhe marriage is valid only for the purpose of African law and custom.

The rwo cases referred to in Chikosi's case are distinguishable in that
they were criminal cases concerned with charges of bigamy and incest.

the rationes decidendi in those cases were that, for the purposes of

the ¢rimes in question, the common law will not regard polygamous marriages
as valid marriages7b. Hence, it may still be argued that despite the
decision in Chikosi's case, a marriage in terms of customary Jaw is a

valid "marriage"” for the purpose of the Deceased Estutes Succession Act,

1f this argument is accepted, it would aooear that when an African, who

74 1975 (2) 8A 644 (R)

75  at 646F

76 1957 R & N 751 (SR)

77 1959 (2) R & N 466 (SR)

78 Similar to the approach taken in Kader's case. when it was recognised
that polygamous mar+viages were mot regarded as valid marriages for
the purpose of the matrimonial jurisdiction of the General “vision
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is married in terms of customary law, makes a will and, subsequeutly,
takes a second, polygamous wife, the second union renders the will null
and id. In order te protect the interests of the first wife, there is

much to commend this approach.

Whether this argument is accepted ot not, it is clear that a marriage
contracted by Africans in terms of the Marriage Act is sufficient to

render a prior will null and void. There can be no question of the validity
ol such a marriage for the purposes of Section 2 of the Deceased Estates
Succession Act, since the marriage, although contracted by Africans, 1s

1 monogamoeus union, Nor would Sect-on 13 of the African Murriages

Act prevail over the nrovisions of Sectien 2, since the former does no

more than provide that a mariage under the Marriage Act shall not atfect

the propertv of the epeuses unless Jisposed of by will,

Fven if = dn accept that a marviage under customarv l'aw is valid for

the purposes nf the Tc-eased Estates Succession Act, difficulties may
4rise in situations where the parties, already married accerding to
sustomary law, later solemnise their union under the Marriage Act,
Tn Chikosi's case, the parties who had heen married in Zimbabwe-Rhodesia
qecording te customary law, entered inte a subsequent Thristian marriage
*n rthe United States. The rourt found that the second marriage had the
«ffect of converting the potentially polygamous marriage into a menogamous
union and all that remained of the customary marriage was the matter of
rraprictary righte. whi~h were preserved by virtue ol Sectien 13 of the
Mrican Marriages Aot The question in the present context is whether

the second marriapge under the Marriage Act is regarded as a new marriage
for the purposce of rendering a prior will null and void. It the view is
tahen that Lhe marciage in customary Jaw Ls a valid union, then it would
seem that the second, civil marriage loes not alt.r that situation; on
the reasoning in Chikosi's case, the second uuilon does nothing other than
alter the nature of the marriage, viz from polygwuscus fu monogamous. This
reasoning dnes not do violence . the purpose of Sec<ior 2, which is

« safeguard a surviving spouse . claim ro an intestar wstate om the

deatih of the other spouse.
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PREPOSED REFORMS

That there is a need to reform the law regulating the status of African

. . . 1
women 1n Zimhabwe—Rhodesia is undoubted . In several respects, the

woman who has rejected her traditional life style, to a greater or lesser

extent, must still contend with the customary legal regime, however

inappropriate that mav be. In a preliminary fasion, we may isolate the

following incidents of her status which require reform.

(1)

(2)

-
I
o

{53

The woman should have the power to act as guardian of her minor
children, on dissolution of her marriage by death or divorce.

The married woman's proprietary capacity is in urgent need of reform.
Regardless of the form of marriage, any property she may acquire
falls under the control of her husband. Account must be taken of

the African woman's participation in the economy and, in line with
the general econaomic ethic of Zimbabtwe-Rhodesia, her right to use,
enjoy and alienate property she has acquiredz.

Similarly, the woman should have a right te inherit at least a
portion of her deceased husband's estate,. Under the law, at present,
she may inherit only if instituted legatee or heir iIn terms of his
will, circumstances may exist, however, where she should also
inherit 1{ he were to die intestatej.

The law relating to emancipation is poorly conceived. Provision
sheould be made whereby the de facto independent woman may have her
independence legaily and formallv recognised for all purposes.

The scope of recognition afforded marriages in customary law must

be broadened and made certain. At present, it mav be that customary
marriages do not have the same legal effect as civil or Christian

unions. This uncertainty must be removed and both unions should be

LS

See, generally, the preoposuals made by the Church of the Province
of Central Africa Report of the Commission to Inguire intoc the
Lepal Status of Af-i.an Women paras 142-149, based on representations
mac by many indiv duval African women and several women's voluntary
organisations

Report of the Commission of Incuiry into Racial D’ -rimination 80;
leaving aside, . course, antenuptial contracts. Lf a woman - hooses
to enter into 2~ antenuptial contract providing for community of
property and of profit and loss and retaining the husband's marital
power, she should %e free to do so

Report of the Commission of Inquirv into Racial} Discrimination 79-80
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treated on an vqual bhasis, regardless of the potentially polygamous
character of the customary marriage. If this is not done, the
surviving widow of a customary marriage will have no delictual claim
for loss of support if her husband is unlawfully killed. Moreover,
the wives of a man who has entered into two or more polygamous unions
should be protected if the husband decided, unilaterally, to enter
into a civil or Christian marriage with another woman or with one
of his polygamous wives.

(6) All women {(apart from children) should be protected from the inflic-

tion of corporal punishment by their husbands or guardians.

As A matter of general policy, there are many other areas in which the
present administration of customary law in Zimbabwe~Rhodesia, could be
roformed. In other parts of Africa, for instance, the existence of

1 dual court structure has been regarded as antithetical to the primary
requirement of nationatl unitya. Indeed, the uncertainty to which dualism
pives rise in litipation and the potential for discrimination which

{at least formerly) existed5 are arguments for a major reform of the
Zimbabwe-Rbhodesian legal system. It would be beyond the scope of this
thesis, however, to recommend changes ir the general legal order. Rather,
veform will be more narrowly conceived in respect of specific aspects

~f the African woman's status in terms of the existing legal system.

Tt will, furthermore, be assumed that the common Jlaw, as it presently
stands, 1s capable of meeting the aspirations of the more progressive
Atrivan woman. It may »e argued that, in certain areas, the common law
:s out of keeping with the demands posed by white society in Zi ‘habwe-

. . . . . . &
Rhodesia (especialiy, for instance, in the realm of d7vorce law ) hut

& The conclusion of the London conference, reported by Allott (Ed)
Conference_(on the) Future of Law in Africa, London, 1959-1960;
even prior to iundependence, the Judieial Advisers’ conferences
at Jos and Makerers, in 1953 and 1956, respectively, felt that
the courts should he integrated

il In Zimbabw.-Rhodesia, for example, until the Africanr Law an Tribal
Courts Act was passed, in 1969, if a white were pa vy to legal
proceedings invo’ving an African, the matter would have to be decided
a- ording to tt- common law. In no circumstances cuald a white
ever be subjecr to customary law

b Recently the subject of far-reaching reform in South Africa: Divorce

Act No 70 of 1979; further reforms are proposed w th regard to
matrimonial property: SA Government Gazette 23rd November 1979
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this thesis Joes not seek to consider or amend the rules of the common
law?. For the purpose of law reform, attention will be focused exclusively
on the rules of customary law and the circumstances in which it may be
excluded, although account must be taken of the areas in which the common
law may have impinged on customary law, either formally, via the conflict
of laws or, indirectly, through the district commissioners' law-making

activities,

Before considering the reforms and the manner of achieving them, it is
necessary to disclose the premises upon which they are based. Customary
law, in modern Africa, has vquivocal significance. All too often,

it represents a traditionmal order, now out of keeping with contemporary
social and economic demauds. Apart from this, for many it has political
connotations. The exclusive application of customary law to Africams
and the application of the received systews of Western European law to
the white settlers suggested the racial inequality which was frequently
implicit in the former colonial regimes. On the other hand, the wave

of nationalist sentiment leading to independence in several African
countries had the effect of promoting customary law as the nmational
legal systems. From the interplay of these social and political factors,
the position of customary law in the new African nations has been
determined. The conclusions reached by many governments, however,
supgested that, for a variety of reasons, custoﬁary law had litrle part
ro play in the building of 2 new nationg. Whether through legislation

or vodification, the sphere in which customary law had previously

v A similar problem was experienced in Francophone Africa, where
the French Civil Code was out of keeping with modern social demands:
Blanc—-Jouvan '"Remarques sur la codification du droit privé a
Madagascar" (1967) ' Revue Juridigue du Congo 160; David "La
refonte du code civil dans les étaty africains” (1962) Annales
Africaines lo6t

8 The former Ghanaian president, Kwame Nkrumah, was an enthusiastic
advocate of the "africanisation” of the Ghanaian legal system:
(1962) 6 Journal ¢® \frican Law '03sq; so, too, was President
Senghor: M Bave . éxperience sénégalaise de la reforme du droit”
€1470) 22 Revue Internatiopnale de Droit Comparé 38

G Seidman "Law and economic development in independent, English-
speaking, suh “aharan Africa” in Hutchimson et al (Eds) Africa
and Law, developing lega® systems in African Commonwealth nat ::ns
"8-32 - particulariv in the economic sphere
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operated has been somewhat diminishedlo.

The success of such reform programmes, particularly in states wh as
lvory Cuast and Ethiopiall, which have severcvly circumscribed the operation
of customary law, has yet to be determinedlz, When speaking of the
“"success" of a programme of legal reform one, in effect, is asking whether
the people affected by legal change have accepted and acted upon the new
norms which purport to govern them. It is axiomatic that the sense of
identity which a people has with the legal system is of crucial importance
it determining the effectiveness of the law, Popular reaction may lead

to active rejection of the law or indifference, both responses rendering
the programme of reform useless and, potentially, undermining the respect
and authority of the governmmeut. On the other hand, the degree of
tolerance to legal inncvation has, sometimes, proved to be remarkably
litgh, The reforms of Kemal Atatlirk are probably the most well knowm in
this regard. In a daring policy of modernisation, the Islamic legal

order of Turkey was usurped in favour of an imported code of European
inspiration. Although full acceptanceof the foreign regime tock a long

. . . . . 13
rime to achieve, the nuw code has remained unshaken im 1ts authority .

10 According tv Lazer "Legal centralism in South Africa”™ (1970) 19
International an. ‘omparative Law Quarterly 492, even in a country
such as South Africa (where, since 1927, little has been done to
disturb the traditional customary legal order) customary law has
been so attenuated as to be incapable of regeneration

11 With regard to the latter, see: David "Civil code for Ethiopia:
considerations on the codification of the civil iaw in African
countries” (1963) 37 Tulane Law Review 188-189; '"La refonte du
zude civil" op _clt 161

12 And is usually based on conjecture: Harvey "The evolution of Ghana
law since independence" in Baade (Ed) African Law: new law for
new nacions 69.  See also, the doubts cxpressed by David "Critical
observations regarding the potentialities and the limitations of
legislation in the independent African states” in Integratiom of
Customary Law_and Modern Legal Systems in Africa 44-56

13 The introductinn of the Swiss Civil Code into T key, in 1926,
provided the _aw for only a small urban elite and the legal
profession. It remained foreign and incomprehensible for che

majority of the nopulatiom: UNESCO International “ocial Science
Bulletin (1957 © No 1 7-85; see Keuning "'Some remarks on law
and courts in ..’ rica" in Integration of Customary Law and Modern
Legal System= .n Africa 64
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The problem of acceptance underlies all legislation, as a source of
new law and it is this problem which is sought to be avoided, as far as

possible, in seeking to change the status of African women.

There can be no objection to legislation, in functional terms, if the
enactment is, either directly or indirectly, the expression of the will
of the people as a whole, as in a completely representative democracy;
but if the enactment express the view of only a small minority, its
general acceptance becomes much less likely, In Africa, where law reform
has usually cmanated from an educated urban elite, this is an immediately
apparent problem14= By 1ts nature a statute is of general, national
application, in that the new norms are designed to apply to all people
regardless of their personal inclinations. Allowance may be made for
exemption of particular groups of people and, of course, legislation is
ofren aimed at particular groups but the manner of distinguishing the
sroup is a difficult rask for the law—giver. Classes are normally det-
ermined, in the enactment in question, by simple and easily ascertainable
criteria, such as race, type of employment, income etc. The problem
becomes acufe if no readily ascertalnable criteria are available: if the
lvegislator wishes, for example, te apply a Western European system of

law tv those people who have opted for a Western European way of living,
what criteria are to be used in the statute to determine who is to be

affected by the new 'aw 7

Lhis is the problem which confronts the law reforme: in Africa. In most
cases, the law—givers have taken care not to suppress the interests of

the more traditionallv—minded in the population but the difficulty of
determining how thelr .nterests are to be protected in terms of legislation
has wv.over been satisfactorily resolved. Customary law should be preserved
for thuse whose social values and attitudes remain traditiomal; it should
be excluded, in favour of the common law, for those who have opted for

» Western European life style. An abstruse criterion such as life st .

vr cultural preference is 'ifficult to articulate in legal terms.

T BY'anc-Jouvan op cit 161 and 173 noted that Iaformed african opinion
usually iIn favour of a radical approach to cus .mary law, while
Buropeau experts seem to favour a more sympathetic attitude; David
"La refonte du coce civil" op cit 161
D C1t
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Underlying this discussion is the assumption that the cultural pre-
dilections of individuals warrant respect not only for purely pragmatic
reasons (viz acceptance of the legal order} but also for ethical reasons.
In countries such as Ethiopia, for instance, a different view was adopted.
It was felt that customary law was out of keeping with the modern state,
was harmful to the economy and, accordingly, should be abolished regard-
less of the conservative attitude of the majority of the population15.

Such an uncompromising approach may be necessary in certain circumstances
(to be discussed later) on ethical grounds but, in general, it is submitted
that the cultural attitudes of the individual should, as far as possible,

be respectedlﬁ.

Once it 1s accepted that customary law and the common law both have a

part to play in the modern African nation, the questiun is how to determine
when one or other legal system i9 to be applied. More simply, this

usually involves determining the circumstances in which customary law is

to be excluded. Iu this chapter, it is proposed to consider five

principal techniques for excluding customary law. At one time or another,

vach one of these methods has been employed to exclude customary law with

a view to bringing the law into line with current social demands. 1In

terms of the advantages and disadvantager of these rtechniques, we may then

determine the most appropriate manner of effecting reform,.

15 David, the drafter of the Ethiopian Civil Code, felt that customary
law varied too much from area to area, was unstable and often lacked
true juridical characteristics. He argued that this impeded develop-
ment and was responsib! for the undeveloped nature of African
society: '"'Civil code Eor Ethiopia' op cit 188-189, For this reason,
he argued "ce n'est pas d'une évolution, que le pays a besoin, c'est
d'une révolution': ’'La refonte du code civil" op cit 1hl. The code
accordingly draws .ts insy-.ration from France, switzerland, Italy,
Greece and Egyp . The part played by customary law was one of
moulding the proposed legislation, rather than inspiring its provisions:
Redden The Legal System of Ethiopia 53 aund 76

16 Even in Ethiopia, *he individual has been allowed some freedom to
express his or her cultural and legal preferences: i1t may be
expressly indicated by the spouses, prior to marriage, that they
wish custom: “y law to app’y to their marriage: see Vrzeczunowicz
"The nature of marriage under the Ethiopian Civil ¢+ 1 an
cxegesis'” (1967) 11 Journa® ot African Law 175
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(1) Legislation

Undoubtedly, the most radical method of excluding customary law is by
legislation. Within terms of this broad approach, two different views
What has been tcrmed the "revolutionary' approach to

While this

may be isolated.
customary law has been to abolish it almost entirelyl?.
would serve the interests of the educated, Westernised Africam, it
would do little te gain the support and acceptance of the rural and
traditionally-minded. 1In view of what has been said above about
legislation, any such vadical change should be treated with scepticism.
Indeed, wost African countries have adopted what is called an

' approach, namely, one in which due regard is paid to

"evolutionary'
vustomary law but, to some degree, it is discarded in favour of a
received aystem of Eurcpean law. The evolutionists have had to come to
Ferus with the problem of deciding when to exclude customary law but
t%1is they have not done on the basis of exempting certain classes of
person {such as those who are "urbanised" or 'Westernised") from the
applicarion of the indigenous legal system. Presumably, it was realis~
tica.ly appreciated that such an approach was impracticable. Legislatures
sought, instead, tc produce hybrid codes of rules which embodied both

18
vustomary and European law™ .

No legislature has sought, deliberately, to effect a programme of reform
uf the legal status of African women. Reform hag been directed to the
bYroader areas of marr’iage, divorce and succession and the status of women
nust Se considervd in w0 far ae it hae been amended by such legislation.
"n :solating the two general models of legislative reform ~ the

“revolutioparv’ and the “evolutionary" - we may use, as examples

. 19
Ivory Coas* and Malapassv rodes, respectively .

17

In no case has customary law been
plays a far less significant role

This "patchwork’ approach was one
system nf Islam’¢ law into accord
technr  .ly, th.s s known as *he
A History of Islamic Taw 197-201;

Islamic Law 106

Othe
Q

coupletely eliminated but it
than it did formerly

used to hring the traditional

with modern social ccuditions:

process of talfic: Coulson
Schacht An I Kroduction to

sitates t¢ have enacted comprehensive marriage laws are:
Guin: a Loi No »4-h2 of April 14, 1962, and Mali Loi No 62-17
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The Ivery Coast approach is comsidered to be revelutionary because the
general trend has been to exclude customary law wherever possible,

Article 41 of the Constitution provides that the National Assembly shall
have the power to fix the rules regarding the procedure by which customary
law is to be ascertained and harmonised with the principles of the
Constitution. Although, by implication, customary !aw is still recognised
in Ivory Coast, it has been supplanted by the intreduction of new codes
based on French civil law. The most notable of these codes are those

passed in 1964, regulating family law and succession.

The Ivorien govermment believed that continued operation of customary

law would perpetuate the divisive influence of tribalism in the nationzo.
Many institutions of customary law such as the marriage consideration

ind polygamy were viewed as an impediment to social and economic progress
in several cases, moreover, customarv laws were thought to have lost

] . . - . . . 22
their original raison d'@tre because of changing social conditions .

Februarvy 3, 196Z: see Salacuse An Introduction to Law in French-
speaking Africa '0B~110 and '58-162 respectively. Nelther Guinea
nor Mali, however, has been as radical in their attitude to
vnustomary law as !vory Coast., Other Francophonic countries have
rnacted legislation vitally affecting the law of marriage but
they did not purport to deal with the matter comprehensively.

In the Central! African Republic, polygamy and the marriage
consideration were both anolished and, in Gabon, the giving and
~eceiving of marriage congideration was made a crimina’ offence:
3alacuse op c¢it 297 and 343-344, respectively

10 4 problem facing any govermment attempting to promote customary
law as the nationmal legal system, is which system of customary
'aw within the nation to adoot. Selection of one particular
system will, naturally, suggest prefe'ence for the tribe concerned
and provoke the "ostility of other rribal groups: Kert "The
reception and codification of systems of law ir Southern Africa"
£1958) ! Journal of African Law 96

The marriage consideration cattle are used, principally, to obtain
wives which, ir consequence,diminishes the econowmic potential of
the cattle. Similarly, if the woman is coummitted exclusively to
raising children ard caring for the home, her cortribution to the
natic ' economv .: greatly reduced

22 Salacuse on ci: 32-133, citing Coulibaly 'Les traits principaux
cu nowveau to.t .voirien de la famille" (1967) 21 ° vue Juridique
2t Politigue 7R-T7 The teforn: were effected bv a sevries of
~aws 0f Octuober 7, 7964
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Tn short, the new code of family law and succession was designed not
simply to fellow social change but to provoke it. With this in view,

the basie aim of the Ivorien government was to change the national

social structure from one based on the traditional extended family (grande
famille) to one based on the nuclear fami1y23. Apart from this, lvory
Coast, in common with all the Francophone countries, has shown particular
concern with the metlods of determining change in status. The informality
and private manner of creating and dissolving customary marriages has

been replaced by a system of registration and transaction before state
officers; accordingly, all marriages must be solemmnised before a duly
authorised state marriage officer and divorées may be obtained only

through a court of competent jurisdictionza.

The Tvorien code, 1 atlempting to establish the nuclear family, formally
abolishes the marriage -.:onsideration25 and polygamy26. The consent of
both the spouses is regarded as vital to the creation of a valid murriage;
vnly the consent of the parent exercising parental authority over the
child may authorise the marriage of a minor chile?. In addition, civil
law rules relating to the prohibited degrees of consanguinity were

EnLroducedzg.

23 Salacuse op cit. Even so, the National Assembly recognised that
such radical reforms would require time apd extensive public
education; accordingly, it proposed that the introduction of
the new law be delayed. The government felt that delay would serve
no useful purpose and the laws became effective in 1964-1965

Db Registrativn of marriages, in Zimbabwe-Rhodesia, is, of course,
mandatory 1f the marriage is to be valid: Section 8 of the
African Marria-e¢s Act; similarly, a marriage may be dissolved
only by a court of competent jurisdiction: Section 16 of the Act.
Both these events are rvecorded in the marriage register

2h Law No 64-1381 ot October 7, 1964, Articles 20-23. Persons whe
engage ln transactions for martriage congideration are subject to
eriminal penalties. It was felt that this institution had taken
on such cvommercial significance that it should no lnmger be
protecteu by the general recognition given customary law

2¢ Article 2 of Law No 64-375 of October 7, 1964, No cne may now
contract a marriage before dissoTving a subsisting union

27 Articles 3, 5 and 101 of Law No 64-375
28 Article 10 of Taw No 64~375



195

Sim1larly, the code defines, in t-~ms of civil law, the rights and
duties of the spouses toward one another, toward their children and
their relatives. Spouses, for instance, have a reciprocal duty of
support; children, who are able, have a like duty to support parents

. . 29
and 1n~laws who are in need 7.

The spouses are deemed to be married in community of property and the
matrimonial property 1s adwministered by the husbandBO. On the death
2f one of the spouses, the surviving spouse takes one half of all

community property, on intestacy, and the remaining one half goes to

the children, without regard to age or sex

The legal status of African women, in Ivory Coast, is no longer deter-
mined by customary law. This does not suggest, however, that she has
cnuplete equality with wen. While sexual equality in relation to the
formation of marriage is a feature of the Ivorien legislation, it is
"w3s evident during the subsistence of the marriage. The husband is
made *he head of the family unit since, it was felt, that to hold
otherwise would be fatal %o the efficient running of the family unitaz.

The law of 1964 regulates the privileges of the pére de famille. 1In

contrast to Madagascar, the wife must take her husband's name. The
zffect of this, it was hoped, would be to deprive the name of its
traditional sanctity and serve to make it nothing more than a means of
wdentifying the familyBB. The husband has the power to choose the
rlace of the fam 'v rpqidenceaﬁ. The wife may engage In an occupation

but only as long as her husband has not expressed his oppositionJB.

29 Articles 51, 52, 35 and 56 of Law No 64-375; although it must be
appreciated that this is not necessarily a departure from customary

law

30 Articles 68-77 of Law No 64-375

al Article 22 of Taw No 64-379 of October 7, 1964

32 Abitbol "La famille coniugale et le droit nouveau du mariage en
Cote d'Ivoire'” (1.966) 10 Journal of African Law 158

23 Article 57 of Taw No 64-379

a4 Article 60 of Law No 64-379
35 Article 67 of Law No A4-379; Abithol op cit
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This provision envisages a married woman's primary role as wife and
mother. All the privileges bestowed on the husband, while establishing
his position as head of a nuclear family unit, free from subservience
to the extended family, are conferred in the interests of the whole
family and, consequently, If they are abused, the wife may apply to the
courts for redressB6. In particular, if the husband has unjustifiably
refused to permit his wife to follow the occupation of her choice, a
court may override his decision. Similarly, the husband is required to
furnish his wife with all household necessaries and, should he fail

in this obligation, she may seek judicial enforcement of her rightsBT.

In s sense, the wife plays a subsiduary role in running the family:

she may replace her husband as head of the family if he suffers from an
jniapacity or is absent38; she may contract in his name to purchase
household necessarie539 and her agreement is necessary in all decisions
ivvolving the moral and material well-being of the fami1y40, It should
nut, necessarily, be assumed that the wife's relatively inferior status
18 derermined out of ri,ard to customary law; rather is it determined
out of more pragmatic considerations of the efficient running of a

fomily unit.

Whi'e the lvoriem legislature accorded customary law scant respect, the
Malagassy legislature felt that the nation should have a code of law
"unitide, adaptée aux sages des différentes populations de Madagascar

. nél iy .
et acceptées par elles" 7, This pollicy suggests that customary law

should not be ignored, if the code is to be accepted by the people.

if Articles 60 (2) and 67 (2}; Abitbol op cit 159: "Le droit pour
la femue d'attaquer judiciairement les décisions abusives du
mari wst ¢'ailleurs 1'expression ¢'un pouvoir de contrdle plus
pendrul, qui sans porter atteinte a 'a prééminence du mari en
tant que chef de famille, suppose un rdle actif de 1a femme
dans la vie du ménage. La 1oi stipule expressément a cet egard
qu'el'e concourt (art. 58 at. 2) avec le mari 2 assurer la
direction morale et matcrielle de ia famille.”

17 Article 53 of Law No 64-379
38 Article 58 (3) of Law No 64-37¢
29 Article 65 of Law No 64-37¢

4 Arrvicle 58 72, of Law No 54-379

41 Resolutio, of the "egislative Assembly Jume 2, 1959
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Accordingly, although Madagascar intended also to establish the nuclear
family as the basic social unitqz, it did not ignore the functions of

the grande famille. The evolutionary reformer has to combine rules

from both customary Jaw and European law to produce a hybrid code, hope—
fully, gaining acceptance hy all sections of the population. This wa:
the apprecach of the Malagassy government. The ambivalent attitude of
the legislature is reflected in all aspects of the law of marriage43.

A valid marriage may »e concluded in one of two ways: by celebration
before an officer of the civil registry or according to the traditional
customary ceremonieséq. The latter option is available only outside the

towns {communes urbaines) and such marriages must, subsequently, be

registered at the ciyi’ registry. Traditional customary rules relating

o consanguinity have heen presarvedas. The marriage of a minor must

hr authorised by the father or mother or, in their default, by a person
who, according to customary law, has authority over the Childaﬁ, Polygamy,
zs in Ivory Coast, has been prohibiteda7. Like the Ivorien legislationm,
the Malagassy murriage taw has established a community of property

“etween the spouses hut they may, at the time of their marriage, devise,

"w contract, other rrles to govern their marital property. The

community regime covers the profite and earnings of the spouses and
property purchased therewith during the marriage. Property owned by

cither party prior te the marriage or received by gift or inheritance

42 Pédamor "Les grandes tendances du droit de la famille a Madagascar'
(1965) 2 Annales Malgaches 59
w Salacuse op cit 413 and 418; to this end a coumission was created

to gather a’' information regarding customary law. The results
of this researct were compiled in the Rapport de Synthese and
placed at the 2disposal of the codification commission

4 Article 2 of Urdonmance No H$2-~089 of October *, 1962, Blanc-
Jouvan op et Th, Tt was realistically acknowledged that wmost
of the pepulation o~ the island would not ohey a tule enjoining
marriage at the rcivil Teglstry

45 Art cle 51 of ".»w No 62-089
4ap Article ™ of aw No 62-089

47 Artic'e 7 of Taw Vo 62-089; a secend marriage may not be contracted
before the dis:olution of the firs: union
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falls outsiuv the community regime, The husband administers the
community property but if the wife's rights are prejudiced, she may
apply : + court for division of the community estateas. Divorce or death
also ... ugs about a divisiovn of the community estate but, unlike French
law, there is no equal division. Instead, the traditional Merina
principle is retaiped, which provides that the husband receives two-—
thirds and the wife one-thirdag. During the marriage, the wife has all
the capacities necessary to carry oubt, unassisted, those acts necessary
for the maintenance of the home. Spouses are liable, jointly, for debts

. . . 50
tncurred in this regard, by one or other of them™ .

On the other hand, it was felt that the household needs a head and,
accordingly, the husband's role as head of the family was established51;
but it is provided that the wife's agreement is necessary in matters
relating ro the moral and material interests of the family and the up-
bringing of the children. The choice of residence is the husband's

. . 52
but, for certain reascns, the wife may absent herself™ ",

While Madagascar has an approach fundamentally different Lo that of the
lvory Coast, the overall result of the reforms, in so far as they affect
women, bears striking similarity. In both cases, the woman has been
accorded capacities which she would not, theoretically, emjoy in
customary law. Speciallv worthy of note is the wife's enhanced pro-
pilctary capacity and, by inference from her civil law personal legal
regime, contractual capacity and luocus standi. Similarly, based on
French law, the wife is entitled to inherit from her deceased husband's

estate. Although the principle of male dominance may have been preserved

48 Ordonnance No 67-030 of December 18, 1967

49 Article 40 of Law No 67-030

50  Article 59 of Ordonnance 62-089 of Octoher 1, 1962
51 Article 53 of Law No 62-089

52 Pédamon gp cit 69. Ln general, it is expr: sly pruvided that
marriage shall pot prejudice the status of women: Article 50
nf Ordonnance »i- 123 of Octune: 9, 1961



199

in the running of the f.mily, this bears no relation to the implications
of that principle in customary law. In that system, the interests of
the extended family were represented by senior males and a woman could
not usurp the power: and privileges associated with men. Under the new
codes, the position of the husband is determined not by adherence to
tradition but, rather, by the interests of expediency; mnor is the wife
precluded from exercising the same privileges as her husband if cir=-
cumstances so demand. Tt is clear that the traditional legal regime

regulating the status of women has been all but abolished.

In the English-speaking territories, there have been a number of
recommendations concerning legislative change in family law and succession
but little action has been taken. The reforms which have been implemented
have been, with a couple of exceptions, partial, piecemeal and 1003153.

In general, the approach has been of the evolutionary type. The
inspiration for change came from Chana which, in 1961, published a White
Paper ocutlining proposals on marriage, divorce and inheritancesa. Public
criticism of these proposals was invited, A bill based on the recom-
mendations failed, however, to galn support and was, finally, withdrawuss.
The White Paper 1s of interest because the ideas it contained were,

tater, adopted by other countries. In general terms, it provided for the
registration of all types of marriage; a widow's limited right of
inheritance {(namely a life-interest, until remarriage, of one-sixth of

the self-acquired property of the deceased) and a provision that mno

person would be permitted to register more than one marriage. A novel
proposal, subsequently adopted in other countries, was that the break-
down principle provide the only ground for divorce. This was the only
proposal which was finally accepted in Chana. The Matrimonial Causes

Act56 simplied the procedure for obtaining a divorce and provided that

divorce should be granted only if it were proved that the marriage had

53 Phillips and Morris Marriage Laws in Africa 39 fn 7, regarding the
legislative reforms effected

54 Marriage, Divorce and Inheritance 196l
55 Phillips and Morris op_cit 4l
56 No 36/ of 1671
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broken down beyond hope of reconciliation. Even parties to a non-
...nogamous marriage may petition the court for divorce on these grounds
but Section 41 enumerates a number of "faults" to be taken into

. . . . . . . 57
consideration in a petition for dissolution of a customary marrliage .
In 1964, the Ugandan govermmenl appointed a cowmission to enquire into

. . 58 .
marriage, divorce and the status of women ~. Its recommendations were

based on the Chanaian White Paper but no further action was takensg.

Tn 967, a commission was established in Kenya to investigate the law

. . 60 .
of marriage and divorce . Its recommendations were far more compre-
hensive than those of the Ugandan commission. It proposed the recognition
of two types of marriage - monogamous and polygamous. The type would

depend on the intention of the parties and would later be convertible,
provided that both spouses agreed to convert Lhe union. All marriages
would require registration if they were to be recognised as legally
valid. Pavment of a marriage counsideration was not considered necessary
“or validity. The only ground of divorce would be irreparable breakdown
ind divorce would not be granted without a certificate from a con-—
¢ciliatory tribunal. At the same time as the commission on marriage was
itting, a commission on succession was establlshedbl. This recommended,
nter alia, that the widow or widows of a man who had died intestate
should be entitled to a life interest in his free property (ie property
which he was entitled to dispose of during his lifetime). This interest
would terminate on remarriage. The courts would also have the power
to make provision ‘ur any dependent who had been left destituteBz. None
of these proposals weie adopted. In 1979, the Attorney-General intro-

duced a bill aimed atr modernising the marriage laws and prohibiting the

57 Daniels "™arital family law and social policy" in Daniels and

Woodman (Fds) Frsays in Ghanaian Law 113-'"'7; Morris "Matri-
monial Causes Act, 1971" (1972) 16 Journal of African Law 71

58 Report of ¢ Commissioun n Marria;., Divorce and . he Status
of Women 1965

59 Phillips and Morris op cit 47-42

60 Report of th Commissiuu un the Law of Marriage and Divol ¢ 1968

61 Report of the Commission on the Law of Succession 1968

a2 P, 'ips and Morris op cit 4.2-45
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the infliction of curporal punishment by husbands on their wives. The
bill was defeated in Parliament and the comments of the members of the
House are an illuminating indication of the puwerful conservative
attitudes in Kenya. The Assistant Minister for Lands said:

"We are being intimidated and dictated to by the views
of a small pressure group of the elite ... our customs
and traditional norms are being thrown to the dogs by
people who have no constituencies to represent."

Another member complained that it was time that Kenya stopped "aping the

British legal system and way of 1ife”63.

Tanzania was the first of the Commonwealth countries in Africa to
legislate comprehensively on the law of marriage and divorce64. The

Law of Marriage Act65 integrates both customary and common law, in a
manuer reminiscent of Madagascar, thereby providing a single system of
law which is applicable to all marriages and all people in the country66.
Two types of marriage are recognised: monogamous and polygamous unions.
The nature of the marriage is determined by the form under which it was
¢elebrated, or the intention of the spouses6?. No marriage is valid
uniess duly registered. Conversion from one type of marriage to the
other is permitted il the spouses make a joint declaration to a judge
or magistrateﬁg. Christian marriages, however, are in a special
position. The Act prohibits any conversion of a Christian marriage to

4 polygamous union while the couple remain Christians. Conversely, a
subsequent Church marriage will automatically convert a potentially
polvgamous union Intoe # MONOgamous union69~ Equal protection is given

. . . . 70
to all parties and equal recognition is accorded all marriages . The

63 Report 1n the Daily Telegraph, 28 July, 1979

64 Priceded by a White Paper - Government's Proposals on Uniform Law
ot Marriage 1969

65 No 5 of 1971: Read "A milestone in the integration of personal laws:
the new law of marriage and divorce in Tanzania”™ (1972) 16 Journal
of African Law !¢

b6 Para 5 of the White Paper: '"TANU believes that all human beings
ar+ equal and that evervy individual has a right to digni:y and
Lespect.  The government is therefore anxious to enact legislation
to provide for the uniformity of law relating to marriages and

divorce." Read op cit 24
67 Sections 9 and 10 (1)
6h8 Section 11 ¢2)

69 Sectiony 11 (5)
70 Read on ecit 26
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only difference between a monogamcus and a potentially polygamous union

is that the hushand of a monogamous marriage may not take a second wife;
if he does, the second union is void although not bigamous?l. Particular
protection is afforded the wives of a polygamist: 1if the husband proposes
taking another wife, the existing wife (or wives) may lodge an ubjection
on the grounds of hardship to herself (or themselves) or on the grounds

of the unsuitability of the new spouse

The Act provides for the separation of matrimoniual property. On separation
or divorce, the court 1= given a discretionary power to distribute the
assets acquired during the marriage?B. The wife has separate and equal
rights to hold and disposc of pruperty, make contracts, sue and be sued?q.
Neither she nor her husband, however, mav alienate the matrimonial home
without the consent of the other spouse7b. The husband has a duty to
maintain his wife {and, in appropriate circumstances, she has a recip-
rocal duty of support) and she may pledge his credit for this purpose.
The husband is prohibited from inf’icting corporal punishment on his

76

wife' ©. A widow is free to live where she wishes aud to remarry the

B .77
man of her choice .

The sole ground for divorce is irreparable breakdown of the marriage78.
Refore granting the divorce, the court must consider all relevant

ovidence. A certificate from a Marri. ce Conciliatory Board (ul exemntion
from ir) must be obtained before court proceedings may be started?g.

The court may order maintenance Lo be paid, with the provise that malntenance

wi'l not be ordered after divorce unless there is a special reason .

Section 1457 ‘vead op cit 26

=l

[

Section 20 (2}

7 Read op clit 32

T4 Se-rion 56

75 section 59

76 Sectior 3 and Ao

7 Section bhé
78 Section 68
79 Read op cit 33-134

0 Section 115
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In determining the custody of children, the welfare of the child is

deemed to be of p:imary importance but the courts must have regard to

the wishes of the parent and child (if it is old enough to express an
opinion) and the customs of the communityal. Finally, the Act is not

deemed to have repealed any customary law which is not expressly includedsz.

It is left to the courts to decide what customary law has been repealed

by implication and what may continue to co—exist with the new legislation.

The Tinzanian Act is reminiscent, in many wayvs, of the Malagassy and
fvorien codes. The woman is accorded many benefits which she does not
have under customary !uw and, indeed, even in the case of a customary
miarriage, her status is regulated largely in accordance with common law
principles., In this regard, atrention should be drawn to the wife's
nroprietary capacity, her contractual capacity and locus standi and the
reciprocal duty of support. Of special significance is the attempt to
protect the wives of a polygamist and the prohibition against infliction
ol cvorporal punishmeut. This piece of legislation has far-reaching
implications for the fraditional social order of Tanzania and it remains
te be seen whether it has the success i deserves in furthering the

Interests of African women.

In Malawi, an  important act has been passed regarding succession8 .

This attempted to simpi {{y Lhe procedures concerning administration of
wstates and to remedy the position of married women and children. The
most significant provisions arve the mandatory provisions fo be applied
ol intestacy. These rules now prevail over customary law. Four-fifths
of the deceased’'s proverty are to go to his widow (until! she remarries)
med children, of whicn» two-sevenths must go to the wife who has buen

married the longest. No person may receive more under a will than he

or she would have received on i1ntestacy .

81 Read op cit 36

%2 Subsection 3A of the Judicature and Application of Laws Ordinance
(Chapter 457), inserted by the 1T w of Marriage Act

53 Wills and TInheritunce f¥amuzu's Mbumba Protection) Ordinance No
36 of 19645 Roberts "a revolution in the law of succession in
Malawl™ « 26h%V 10 Tournal of African Law 21

Sevtion 11 ()



Tn Transkei, the legisluture enacted a new code of marriage lawsss,
seeking, in an ambitious attempt, to abolish the inferior position of
the customary marriage in relation to the civil or Christian marriage.
Although, in some respects, similar to the Tanzanian Marriage 4. i, the
Transkeian law does not go as far in ameliorating the status of women.
No attempt has been made to restrict the practice of polygamy and,
indeed, under the Act, it is possible for a man who is diready party

to a civil or Christian marriage, te take another, polygamous spouse
(such is the equality cf recognition afforded both unions)86. Siwilarly,
no restrictions have hcen impused on transactions in respect of marriage
~ousideration. It is specially provided that an agreement to pay lobolo

: .. . _ . . .. 87
in anticipation of a ~fvi! marriape is permissible .

In o 'or to create a2 val®d marriage in customary iaw, the following
requirements must be ohservedBB. If the spouses are over the age of

21, their consent is »necessary. If they are under the age of 21, the
consent of their puardians is also required. A minor wife must be handed
over to her future husband and lobolo must be paid in terms of the law

rpplicable to the bride's father. Finally, the marriage must be duly

-

eristered.

Tt is provided that *hwe wife falls under her husband's guardianshipsg.
"he preoprietarv regime i automatically out of community of property

and »f profit and loss .unless the parties make a pre-nuptial declaration
‘v the contrary or en*er into an antenuptial contractgo. The intestate

rights 0of succession 27 wives and children is always determined by

customary 1aw91,

8o Marriage Ao Ne J' of 1978

36 Section 3 (1Y ‘a* (iii) of the Marriage Act

87 Section 15 of “he Marriage Act

88 Sections 30 oo of the Marriage Act

89 Whether the marriage was a civil ¢ ustomary union: Secction 37
80 Secrion 37

91 Section %
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In order to dissolve a customary union, either of the spouses may

. . 92 . A .
approach a magistrate’'s court . 1In this regard, it is worth noting
that the wife's father no longer has the power to dissolve his daughter's
marriage. A declaration of nullity is also possible and one ground is

. C . 9
that the woman 15 already party to a subsisting customary marriage 3.

While the evolutionary approach. as typified in the Tanzaniaun and
Malagassy legislation, recognises that law is a reflection of culture

or life styvle and respects the cultural preference of the individual,
‘t, nonetheless, imposes a high degree of rigidity in the law. Once
rules are formulated .aud embodied in legislatiom, an essential consequence
is that they become o* general application to all people in the nation,
regardless of their personal inclinations. Inevitably, certain rules

in the new code will fuil to find approval with uae or other class of
rerson.  We do not hoave reliable information to ascertain how successful
tegislative reform has been in Africa, since the 1960's, but it is quite
possible that major departures from tradition, in the sphere of family
law and succession, have been ignored by those people who do not com—

nrehend the new law or do not accept it.
(2) The Courts

The considerations ahove ggest that a more Flexible, sensitive approvach
to law reform is necessary. The second, principal method of reforming
‘ustomary law ig throveb the courts. The districrt commissioners’ courts,
in Zimbabwe-Rhodesii, 1ave Tong recognised the need to adapt customary
aw £o chargiug socia’ conditions and have grafted several rules from

the common law onto *he body of traditional customary law. On occasion,
the deficiencies of customary law, in its contempurary secial milieu,
ave Dbeen corrected by introducing institutions of the common law., The
customary rule that a woman has no locus standi, for instance, has, in

South Africa, been cowplemented by a further common law rule ¢ st a womawu

g2 Sect’ :ns 47 and 48 (as read with Se .on 43)

e Section 49
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miay apply to courr for t*te assistunce of a curator ad litem if her guardian

cannot be foundga. This 1s not, of course, the only way in which the
courts may operate to change customary 1aw95. Change may occur within

the system itself, without recourse to a foreign system of law. Two

cases from Chana relafing to matrimonial property, illustrate both these
processes. While the system of customary law in that country favours

the notion of joint family property, it does not recognise joint ownership
of property by persons who are not of the same blood. In consequence,
whatever a wife assis*s her husband tc acquire, becomes the sole property
of the husband. The courts, however, have embarked on a progressive
development of this branch of the law, seeking to shake off the constraints

imposed bv the traditional rules of customary law. In Deborah Takyiwa
i 3 ¥

96 . . - .
v_Kewku Adu”", a divuer «d wife of a zustomary marriage successfully
clalmed ome half of *h. -ocoa farm which she had cultivated jointly wirh
her husband on a piere 9fF land belonging rto her. Hayfron-Benjamin J

sugpested that the proprietary rights of a married couple should simply

be die ermined in acrordance wirh their intention, Cenversely, in Bulley-

97 .
Neequaye v Acolatse” o the conrt had recourse to English law to correct

an ohvious inequity of customary law The evidence established that

the money for the purchase of a house was provided by the wife of a
sustomary marriage even a'though the house was conveyed in the name of

her busband. While the wife was away from home, her husband sold it to

the plaint:¥Ff. O her return, the wife recovered possession. The plaintiff
brought an action for recovery of the house. The High Court gave judg-

ment in his Cavour bur this judgment was reversed on appeal. The Appeal
Lonre held that where 3 wife buvs property and puts it in the pame of

hushand, primg facre, " holds it as a trustee for her.
Has Twila v Nziwaude 1940 NAC (T&N) 373 Tofu v Mntwini 1945 NAC (C&OQ)
33 reminiscent, in some respects, of rthe part played by the
tus honorarium in Roman law: "adiuvandi vel supplendi vel cor-
rigendl luris civilis’ D 1.1.7.1

90 And, indeed, it would be impossible to distinguish, in each case,
the prec: =mam er in which the common law has impinged on cus—
tomary law: Elias The Nature of African Custowary Law 273

96 Unreported judgement of the High Court May 18, 1971, cited by
Daniels gy it 70

o Daniels ibid
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While, in principle, sucli processes have a commendshle degree of
‘lexibility and attention to social change, which legislation cannot
imitate, there are several objections to judicial law-making in the
Zimbabwe-Rhodesian context. The primary objection is one which was
touched upon earlier: the only courts in which the jrdicial officers
have the requisite training to undertake this type cf reform arv the
district commissioners’ courts and the Court of Appeal for African Civil
Cases. The tribal courts, unfamtliar as they are with the common law,

.
t

respond in a different fashion to sociat change and are more conservative
‘n thelr outlookgg. The magistrates' courts and the Righ Court do not,
as a4 matter of practice, apply customary law. This situation is an open
invitation to the fovum shuppurgg. The only apparent restraints on

forum shopping are in the nature of restrictions on the courts' areas

et jurisdiction: claiws will bhe entertained only 1f they arose within
*he ourt's area of jurisdictior or provided the defendant 1is resident
rhere, These restraints ofler no real safeguard, since the various areas
of gurisdiction overiap, leuving the choice of forum tu the plaintiffioo.
Apart from this, the determination of the role of plaintiff or defendant
in lepal proceedings is, very ofren, a matter of chance and it is

smdesircahle 1n principle, that the system ol law to be applied in a case

. . .. . 101
should depend on the vagaries of a litigant's choice .

Jndivial law-making mast, necessarily, be a piecemeal and hesitant process.
One must wait until! appropriate facts come before the courts before a change
«in be implemented, tregardless of the urgency of the need for reform.

On the other hand, adherence to the principle of stare decisis lends

98 Refer to Chapter 3

At From a survey conducted in Salisbury, there is every indication
that Africans are aware of the differences between the courts and
are prepared to exploit these differences to suit their own ends:
stopforth Twe Aspects f Social Change, Highfield African Township
Salisbury Tal.»e¢ ¥.1V-XLVIla

00  Although the court in In re Robert 1953 SR 47 clearly deprecated
the evolution o rwe dif ferent systems of customary law

0 See the criricisms levelled at Section 11 (2% of the Black Admin-
istration Art Mo 38 of 1927, in South Africa, n the same grounds:
Forsvth "Ius :ntey gentes: Section 11 (2) of the Black Administration
Act '927™ (1979 96 South A€ ‘can Law Journal 421-422
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tigidity te judge-made law ard the result of a sustained period of
judicial law-making often bears little difference to legislation. The
customary law of marriage, in ’imbabwe-Rhodesia, for example, now resembles

a po:hwork of the common law and customary law rules.

{(3) The Repugnancy Proviso

A third method of excluding customary law is via the proviso to the
application of customary lew, namely, that it is to be excluded Lf it

is contrary to naturs] Jjustice and morality. Courts must vvaluate each
rule of customary law hefore it is apprlied, to deterwmine whether it is
in accordance with these principles; If it is not, customary law may
not be applied. The district commissioners’ courts in Zimbabwe-Rhodesia
have, for instance, used this proviso to ameliorate the positin of
children by insisting that orders as to custody be in the best mateiial
and moral interests of the child concerned I. Similarly, in South
Africa, the repugnancy proviso has been used to improve the pesition of
women. Braadvedt, judge in the Native Appeal Court (as it then was),

in a dissenting opinion, held that the procedure in customary law where-
hv & husband sues his wife's guardian for return of the woman or lobolo

in order to dissolve the marriage was contrary to the audi alteram

parkem role.

"Ihe womanr in such a case is the person most vitally

concerned ... 1t is a fundamental principle of law that

no judgment should be given against a person who is

not a party to the act’on and I cannot conceive of anv

reasons why that priunciple should be departed from Just

because the parties are native .., The Courts do try teo

decide cases in accordance with Native Custom where

guch custom is not oppesed to the principles of natural

‘ustice. T am of the opinion that to order dissolution

of a customary union without citing the party agalnst

whom such an order is sought, is opposed to the principle

of natural justice. Native Customs wust be evolved in

conformity with our concepts of what is right or just.

We are not bound to conform with them when they are

obviously nars - and uujust.' 103

102 Vela v Madinika and Magutia 1936 SR 171; Francisca and Simon v
Matope 1953 SRN 650

103 m.iri v Nkosi 19+ NAC (T&N) 94 at 98; followed in Tyobeka v
Mad ' ilwa 1943 NA( W) 40 at 42 but overruled in Zwana v Zwa. .

and Twala 1945 NAC (T&N' 9




209

04

. . . 1
lseof the repugnancy proviso ha however, been circumspect and,
although the courts themselves have not openly articulated the reasons

followin; there appears to be good ground { + their caution.

Both the terms'natura! justice" and "morality" are notoriocusly vague.
Today, natural justive s used as a term of art In the common law,

referring to such well-known principles as the audi alteram partem rule.

As such, it is applicable to matters of procedure rather than substantive
law. Procedural customary law falls outside the ambit of the district
commissioners' courts, since they are called upon Lo consider only the
application of substantive customary iaw. It was earlier noted that
the concept of morality has ambiguous connotations‘o5 but, presumably,
it was intended that the courts should have the power to strike down
rules of customary law which were in conflict with fundamental European
not ions of morality. Tf the Western European code of morals were not
deemed to be the determining crrterion, the legislature would have
provided that both systems of law should be subject to the repugnancy
proviso. Considerations of morality (unliess they are assumed to derive
From o universal and unchanging code106\ may change as social needs and

values change. There —an be no doubt that such a proviso to the appli-

vation of sustomary 'aw, if bt cadly conceived, ceould be used with
considerable effect. After the British annexed the Transvaal, in 1877,
Vor instance, vustomary iaw could be applied only in sc¢ far as it was

not "inconsistent with the principles of eivilization recognised in the
dnlOT

~ivilized worl The Supreme Court, on these grounds, declared

4 customarv marriage vepugnant hecause ''polygamous marriages are
108
tr

tnconsistent with the general principles of civilization . Similarly,
{he custom of giving a marriage consideration was regarded as the price

. - R, 109
pird for the purchase ot a wife und, therefore, uncivilised . The

104 Elias British Colonial Law 106

TS Chapter 4

"N"h Which, it is submitted, is the construction to be placed on this
provision: =2 1afra

107 Section 2 of .aw < of 1885
108 R v Mboko 1910 "PM 445 at 447; subsequently this approach changed
109 Kaba v Ntela 14:0 TPD 964
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drastic effect which these decisions had on customary law was alluded

. . 110 .
to 1n Meesadoosa v Links . In this case, the court was asked to

consider the sta'as of a widow. Mason J pointed out that if cus tomary
marriages were not recognised, a woman would have no legal father or
brother; consequentlv, when her husband died, she would have no relative
ro assume guardianship and she would become derelict. The court falt
that to recognise the principle of perpetual minority,

"would not onlv be contrary to the principles of
civilization, but ir the highest degree contrary to
natural equity."”

By declaring all the custor ncerning the constitution of the family
repugnant, the very "fountainhead" of customary law was swept overboard,
rendering the reccgnition of customary law substantially ineffective.
Policy changed, im 1927, however, when the Native Administration Act was
passed. Customary marriages were recognised (albeit for limited purposes)

. . . . . . 111
ind the institution o! marriage consideration was =ntrenched .

Al Limes, the repugnancy provise has been used simply te articulate
rules of the common law, without any regard to wider ethical principles.
In a Transkelan cuse, ror example. the court held that where "Native

custom comes 1nto conflict with the common law or statutery law the

110
tormer must give way'

't is the wide discretion accorded the court by this proviso,with the
putentral for confusion and uncertainty inherent in that discretion,
which suggests that @ w repugnancy clause 15 not the best medium Eor
rviurm113. lher. (s nor oniy unceritainty surrounding the content of

"he clause 1tself buf 4lso tha nanner in which it is used. Does the

s liause opeldie Lo exeiude « rule i1n the abstract or does it operate to

exelnde a rule as apn’red to a particular set of faces 7 in at least

! 14915 TPD 357 N

T In terms of the Native ! ministration Act No 38 of 1927, Sections
't (1) and 35: = vmour Bantu Law in South Africa 58-60

112 Nvoame v Mbede 1 AT 9. 123

1173 caich is similar he public policy proviso: Richardson v Mellish
{1824) 2 Bing 227 at 2]+ "It 1s a ver- wunruly horse, and when

once you get as<r:de it vou rever know where it will carry you.
It may lead you £rom the sound law.’
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one South African case, it seemed, by implicatien, that whem a rul of
customary law appeared ilnappropriate it could be excluded on the grounds

. . 114
of being repugttant. In Mokhesi v Nkenjane , @ man persuaded a woman

to leave home and marry him according to civil rites. The woman was

over the ape of 21 vears but her guardian sued the defendant fer abducting
his daughter. The cnurt held that te apply customary law would be to
vundemn this conduct as abduction and, implicitlv, subject conduct
sanctioned by the common law te a penalty. For this reason, the plaintiff

lost his case. 1In other cases, it has been held that customary law may

. Pl . .
not be excluded simply if it would be to avoid a harsh decision 5.
Tn general, the courrs’ appliv.ation of the repugnancy clause in Africa
has been conservative Ne doubt, there is often a temptation to Lnvoke

it to avoid hard cases bhut, once used in this fashion, the application
of customary law could become completely arbitrary. The reluctance
of the courts to 1nvoke the repugnancy clanse, even although it could
he used to reflect, in a sensitive manner, changes in sccial values,

understandable. Certainly, tl view of the English judge is that

2]

the tosk of making law vests, properly, in the legislaturellﬁ. This
is, fundamentally, the objection teo us'ng a proviso of this nature.
Judicial law reform 'z generally counreived in limited terms, ideally
vperating within the confines of an accepted system of rules which may

he modificd in detai' nly,

(4} Fxemption Procedures

Rather than relv on the uncertaio process of judicial law reform, a
siaple expedient has Yeen to alt’ow the individual African the option
to select his or her personal “egal regime. This methed of excluding
the application of customary ‘aw, in areas where it is no longer
appropriate, has tLae ...rit of respecting the individual's cultural
preference and al'ow ng I''* o determine the application of the system

01 lu. e considers Sest snited to Yis 1°Fe style. The simplicity and

1962 NAC 70 )
P Ntulizwe v Komt: '9Z' NHC 6: Maguga v Scotch 1931 NAC {T&N) 54;
ddutywa v Mv:-igwa 940 NAC (C80r 24

116 “iumalitshona v Mraii § NAC 68 (:927); Madyibi v Nguva 1944 NAC
(C&0) 3h; Machape v Sisane 1945 NAC (T&XN) 57 at 58
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certainty of this type of approach has much to commend ;1

The excoption procedure was charucteristic of the former French,

N7 o

Portuguese and Belgian colonies. In the Francophone countries
example, the application of customary law was determined by providing,
In various decrees, that customary law was applicable in all civil and
commercial maiters arising between persons who had a customary legal

status (statut coutumier). On the other hand, if the litigants had

4 French civil status {(statut civil frangais), French civil law was

applicable.  Until 1946, a person's status depended on his citizenship,
le civil law upplied o citizens and customary law applied to non-—
vitizens. Africans were not deemed to be citizens (which was a status
reserved for the European settlers) but a means was offered, similar to
naturalisation proceedings, whereby an African might obtain the status
of a French citizen. !t was provided rhat if an African had attained

4 certain level of eduqation or had served in the armed Forces, was of
good moral character, .ad an advanccd standard of living, was not a
party to a polygamous marriage and had formallyrenounced customary law,
fwr could be declared . French citizen by judicial or administrative act.
In 1946, by two enachentsI!8, citizenship was accorded all French

1"

su'  cts in overseas provinces provided that "ei‘ zens who do not have

4 "rench eivil siatus vetaio their persona! status insofar as thev have

I‘I'
nst renounced 1tb.'

owar wbly in 0585 that the Frooceh Council of State ded cred that while
the pre-1946 legislat'on concerning acquisition of citizeunship no

Tonger governed venundiarion of customary law, an African over the age
of 21 who was not a party to a polygamous marriage and whe hud been

duly warned of the i-revocable nature and consequence of his act,could
nermanently rencunes customary law by a declaration before a court

rompefent to applv Frene'y law.  Such an act was purelv individual and

"7 For a full .4 wert of this topic see Salacuse op cit 49-54
"' The Lamine T " No 473 of May 7, 1946 and Article 80 of the

Freneh Constit ar October 27, 1946

9 Article 82 v+ - @ ".natitution
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did not bind the dec. arant's tamily; a father, however, could include

his minur children in his declaration.

The same policy was applied in the former Belgian Congotzo. Express
recognition was accorded customary law in respect of civil matters in the
Colonial Charter of 1908. Provision was wade whereby Africans might
renounce customary law in favour of Belgian civil law by a process of

immatriculation (registration). The rules governing registration were

amended several times during the colonial period and, penerally speaking,
permitted any Congolese, who so requested, to become registered. As the
European population increased, however, there was a growing tendency

to establishk stricter standards. In 1952, a royal decree1£] revised the
system of registration and based 1t on a policy of cultural assimilation.
Thereafter, a person could become registered only if he were of age and
had "an education and munner of life implying the aptitude to enjoy the

rights and to fulfil! the duties provided by written legislation."

fn the former Portuguese territories, it was decreed, in 1953, that
wetropelitan Portuguese law should be applied te all inhabitauts of its
overseas territoriesl?g, Customary law was deemed to apply to all
Africans but this was .onsidered to be a temporary measure prior to their
ass1milation into a Portuguese way of life. A procedure was established
wihereby African could voeluntariiy, and in two stuges, opt for a civil

law regime. The first stage was a partial option in favour of civil

law with regard to a iimited number of matters (property, contract, family
iaw and succession). The second was a full option which could be
exercised only by thuse who were over the age of 18, Portuguese-speaking,
in fulltime emplovwent snd had completed military service. Application

tad to he made to a curt administering civil law.

The response to these various systems of exemption from customary law

120 Salacuse op cit +h9-471

r

1 Decree of Mav 7, 1952, amending B.. f of rhe Tivil Code

e Robert "A compavative study of legislation anc ustomary law courts
in the French, 3elgian and Portuguese territories in Africa" (1959)
"1 Journal of a:ir can Adm nistrarion 124
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of conflict rules is recugnition of cultural difference, whether it

be via the territorial state {as in Private International law) or via
race (as in colonial Africa). The former colonial governments placed
heavy reliance on race132 as the criterion for determining the application
of customary law which, in certain cases, suggested discrimination against

33

Afrirans1 It is not surprising that such an attitude should not Ffind
Favour with the post-independence African governments. Nearly all the
new states wanted a unified, national legal system. Yet it would be a
pity to allow the racial artitudes of the colonial governments o

obscure the teal value of the conflict of laws in meeting the challenge
of solving problems of :ocial change. TInitially, after the settlement

of Europeans in Africa. race was a simple, cultural dcterminant'Ba.

Race is, today, no longer o cultural determinant as more and more Africans
abandon their traditiona' ways in favour of Western European culture.

1f we appreciate that “he two svstems of law reflect cultural difference
twithout any unnecessarily neriorative racial overtones), we may find

t'ie conflict of laws + useful method of determining when te exclude

customary law.

'he rationale of a sverem of conflict rules is, essentially, the desire

"o gratify the legitimate aspirations of the litigants by applying the law
which they would expect to be applied in the rircumstances of the case135.
Although it is the rusk nf the court to make the decision which legal

" wstem oF app)y136. 1o is still, fundamentally, the attitude of the parties

<“1ch will guide the ~ourt in its choice. Implicit in ‘he process o:

T Allott op cit !S2~188 on the concept of race gemerallv

'1Y As ip South Africa where a marriage in customary law receives only
very limited »: ognition and is strictly distinguished from the
common law urnion. See Rubin "The adaptation of customary family
law in South Arrica™ in Kuper and Kuper (Eds) African Law:
adaptation and Jdevelopment 208-212 and the comments by Cowen op cit

9
'3+ Seidman "The reception of English law in colonial Africa revisited"
{1969) 2 Ra. "-ican Law Review 53-54

135 Amercian Rests wme .. o1 the Law of Conflict of Laws, Second 3rd
Voi 4. The dec:sion to apply customary law rests always, of course,
on baslic policy considerations: Allott op cit 12-13, regarding
the policy considerations in the former British territories in
Africa

136 As part of its wide' task to administer justice. This theory was
introduced by Graveson Conflict of Laws 7-10




217

. . . . , 137
selecting the appropriatc law 1s the use of certain connecting factors 3 .

From these factors, the attitude of the litigants may be inferred and

from that the choice of law made. Outright recognition was never given

to this process but use of the connecting factors was inevitable for the
solution of conflict prnblemstBS. The major difference between the
connecting factors of Trivate International law and those of the inter-
personal conflict of 'aws lies in the nature of the factors. In the

former system, connecting factors are conceived in terms of territory
while, in the latter svstem, they must be conceived in terms of person139.
During the colonial eva, stress was laid on the personal connecting factor
of race but this should not conceal the real issue which is one of culture.
The more obvious connecting factor, today, would be the parties' life
style. If the partivs have a Western European life style, this would

tend to suggest the appiication of the common law. Lf they retain a
traditional African 1ife style, customary law she 'd be applied. Certainly,
the courts in South Africa have ncot hesitated to use life style as a

factor determining choice of family ?aw}&o.

A striking parallel exists between race and life style, on the one hand,
141

and nationality and domicile, on the other . A person's nationality

137 Baxter Ess.vs on Private Law, Foreign Law and Foreign Judgments 22;
Falconbridge Essays on the Conflict of Laws 39-40

135 Alloct op cit Chapter 6, although some of the factors which Allott
considers relevant in the choice of law process cannot all be
deemed to be "connecting factors'” In the svnse in which that term
is used here. “Some, such as the existence of a remedvy do not
exist in the factual complex at all

139 Cowen op cit 27 argues for a revival of the mediev.'
the personal! law

voncept of

140  Tumana v_Smay:ile and Another 1 NAC 207; l!boniswa v Gasa and Another
1 NAC 264; Ramothata v Makhothe 1934 NAC (UAN) 74; Lebona v
Ramakone 194b NAC (C&0} 14; Sibanda v Sitole 1 NAC (NED) 347;
Ntikinca v Mzilikazi 3 NAC 250. There 1s always the possibility,
of course, that the litigants do not have the same life style. The same
problem may arise in Private International law wher~ the propositi
have different domi: "les {or nationalities). The solution to thi
type of problem is to prefer the domicile cof o - party according to
a predetvrmined cenflict rule., 1o the interperssnal ronflict of laws,
in terms of the approach recommended in Chapter 4, ow. should look
to all the coonnecting factors in order to ascertain the legal system
with which the issue has its most real and close connection

141 Allott op _cit 189



218

is imposed upon him at *he discretion of his state. The state's law

is an integral part of the individual and, metaphorically speaking, it
attaches to him wherever he happens to be. The individual is not free
to renounce his natiomality in favour of another which might suit his
purposes better (apa.., of course, from naturalisation proceedings).
Conversely, men are free to change their domicile at will. Tmplicit in
the norion of dumicile is the determination of a personal legal regime
in accordance with individual autonomy. A man may choose his domicile

. . . . . . 142
and, hence, his personal law to sult his own inclimations

Race is used as a choice of law criterion in much the same manner as
nationality. Once an individual is typed as "African", customary law

is applied to him, ir <he same way as French law will be applied to a
French natiomal. Ar African has no freedom to change his legal regime
in favour of a European system of law., The former colonies did, as we
have seen, permit chanpge of personal law through an exemption procedure;
but, in theory, all African inhabitants of the colonies were deemed to
be bound by customary taw. If an individual could prove sufficient
change ir his cultural attributes, ie by education, employment, language
proficiency etc, he rould make application to a state authority ro
abandon customary law ‘n lavour of the received system of European law.
While both the exemp*ion procedure and the conflict of laws operate to
permit the individuel to choose his or her personal legal regime, the
powvr of permission vests., vltimately, in the state 43. The major
difference hotweern tnowe twe processes lies in the permanent effect of

the exemption provedure, as opposed to the case-by-case evaluation

necessary in terms »f the ronflict of laws approach.

Tf a connecting ‘actor, such as life style, is used in the context of

the conflict of laws orocess, it may operate in a manner similar to

142 Raeburn "Dispensing with the personal law" (1963) 12 Internutional
and Comparat:.e Law Quarterly 125-126; Scumidt '"Nationality and
domicile in Swedish "vivate Internmational law" ('951) 4 International
Law Quarterlv 239

*43  The parties may ant  otr. .he court's discretior *o apply vne or
other lega! system, except in terms of Section 3 £3) (4) (i) and
(3) ¢+ of the Afvican Law and Tribal Courts Act. In ess-nce, it
is the court which determines which legal system is to b: appl.ed.
The same is ctrue of domicile: it is the court which d¢ <ermines
the domicile of the propositus
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domicile to perwit +he indivic.e! to select his personal legal regime.

If a person has choser a Furopean education, mode of living and form

of employment, all far removed from lhis traditiomal African culture,

a European life style may be inferred from these facts. This, in turn,
indicates the applicability of the common law. UTife style is obviously
not applicable to the selution of every conflict proeblem (such as
commercial disputes) bur it is apposite in determining which legal system
to apply in disputes arising within such areas as family law and succession.
All these are matters vlosely linked with life style. Moreover, because
family law and succession have such an important bearing op the
individual's day-to-dav existence, it would seem to be an area in which
party autonomy would be most appropriate. Conversely, it would seem

to be an area least susceptible to radical change by legislation or

interference by the xtate.

Use of life style as a connecting factor has a high degree of flexibility
2 determining choice of law and a proper sensitivity to changing social
conditions bur it does not provide an easy answer to the prublems facing
the courts. Like domicile, life style is difficult, in practice, o
determine. Tt must be inferred from a variety of facts and this leads

"

o - . P .
to a case~by-case approach . Furthermore, the individual is generally

rresumed teo be bound by customary law. In each case, he must prove to

[

he sourt that the commen law should be applied ~ a costly and lengthy
process. The courts’ infrequent use of this connecting factor mav well
be because of thelr reluctance to embark on the complex and detailed

investigation required hwv a connecting factor such as this. Race, like
nationalitv, is nolL near'y so elusive a concept because it admits of a

simple, certain test.

ihe solution to these prohlems may be sought 1 two principles. Firstly,
the procedure for e:emption from customary law should be re-introduced

in Zimbabwe-Rhuodesi~ enabling wemen, of their own accord, to ohtain
exemption from customary law for all purposes. This would have the ad-

vantuyy of dispelling the vncerta’ ties which presently surround

144 See the discussior of the me:its au.. demerits of domicile in Private
'nternational |aw Cheshire and North Chesnire's Private Inter—
ational Law 190- 9°
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guardian to lead evidence to rebut any assertions she might make in this
regard but, apart from this, 1t is felt to be undesireableto follow the
Natal Code and permit her guardian a formal power of objection since

this would place an undue restriction on the woman's freedom. Nor will
the rights of her guardian be greatly prejudiced if the woman is exempted
from customary law; most importantly, he may lose his right to claim
rovoro!AS (which is unlikely under the present law) but, apart from this,

his daughter will have a cowmon law duty to support her parents.

Special difficulties might he encountered if a woman, exempted from
vustonary law, were to martv a man, according to customary law, who had
net been similarly evempted. Whose personal legal regime should prevail ?
The same problem is tound in Private Intermational Jaw and the scolutian,
in that system, is to prefer the Taw of the husband's domicile. It would
he poing too Far te ‘n«ist rhat the woman's common law personal regime
prevail and, indeed, out of keeping with the basic principles of both

the common law aud customarv law. The answer to this type of problem
might be found in the form of the marriage. If the woman entered into

J customary marriage, customary law should Jditermine her relationship
with her husband and <*1ldren. 1f 1t 1s a marriage according to civil
or Chrietian rites, th- common law will continue to prevail. Following
o this rule, it would seem unwise to allow the woman the freedom to
Aapply for cxemption during the subsistence of a customary law marriage.
Having entered inte the union of her own free choice, aware of the
conredqs at rights andé Juties, she should not be permitted, later, to
upset the rights previously acquired by her husband and both the spouses'
‘amilies. From these prupositions, it follows that the woman's power

to apply for exemption from customary law obtains only when she is over

the age of 21 years and not a partner to a customary law marriage.

The second solution to the choice of law problems mav be sought in the
form of the marriapge which a woman has contracted. Simply bv producing
Lhe v -riage . rtificate, a court or administrative tribunal will have

ready proof of the p: vt es’ personal lega regimes. If the woman cor -acts

145> A particularly contentiors -sue ii. siwoabwe—Khodesia: Commission
of Inciry into Racial Ji~  .mination 77-78
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152 .
court but, rather, appeal to a uotivnally universal system of human

. . . . . . 153
rights, such as that contained i1n the Universal Declaration and the

o
Py

United Nations Covenants . It is 1n this sense that the repugnancy
proviso must be construed‘jS. ATl legal system, whether the common

Taw or customary law, should be vead subject to this code of fundamental
rights and freedoms. a terms of this argument, 2 reserved dowain 1s
credated whereby party autonemy must bLe restricted. This policy is
particularly appositc¢ .r cases where the individual is not in 2 position
tv articulate a choice o !ife style ind, in consequence, choose a
personal legal regime Fhe chitd, fov nstance, cantiot be considered
tu have a life style separate from that of its parents; but merely
because the pareants live according te a traditional African way of life
should not give them Lhe power to arrange the chile - warriage. 7The
African woman is frequently, in practice, placed in a position where she
1s unable to choose Yer versonal legal regime. As a2 child, of whatever
age {although this ig not as true today as it was in the past), she is
comuitted to remain in her father's house and follow his life style;

ag 4 wife, e is committed to the life style of her husband. Social
values and atritudes have no* heen so far eroded that a woman has the

same frecdom a man has Lo pursue the work, education and recreation

she chooses,

To a great extent, vf course, the rules of customary law which were in
conf 'ict with basic human rights have already been eliminated by

the applicatieon of the vepupnancy proviso or by legislation. ¢Child

52 The attractioln ot the conflict approach lies in its value—free
stance viz—a-vie foreinn legal systems: Kollewijn op cit 234~-235;
but it must, imnediate:.y, He conceded thar Private International
law does not take a completely unbiased attitude teo systems of
toreign law siuce, via the public policy exclusionary rule, the
forum may refuse to apply a foreign rule which appears to be
contrary to the policy of the forum, This same policy consideration
is built into the 1interpersomal conflict systems of Africa via
the repugnancy proviso. Leslie "The repugnancy rule in African
law and the .ub®" ~olicy rule in conflict of Taws" (1979) Acra
Juridica 117 waggesis a synthesis of the tw. lews

153  Genetral Assemblv Resolution 217 (II1) of 1948, especially Articles
2, 16 and 17

'54 Especially Ari’: ag 23 and 2. of the Intermational Covenant on
Civil and Po': %t al Rights

*55  Paper delivered by NS Peart at a conference on the Restatement ct
Transkeian "aw, Umtata, Sentewber 18-20, 1979
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marriages etc have been prohibited. In fact, there remains but one
area which the courts nave not yet considered. This may now, more

properly, be dealt witn by legislation, as will be indicated below.

From the foregeing, 1t .4 evident hat whatever refurms are proposed must,
as far as possible, favour the exercise of individua! choice. Freedom

of choice will be facilitated onlv in so far as a value free attitude

ts adopted towards both legal systems. Such an approach will do much

fo galn the acceptance of the people affected by the law. Where pessible
tiie 1ndividual's freedom to adopr the lepal system of his or her own
preference should be brought into harmony with the Interests of others.
For this reason, account may be takem, op occasion. of the interests of
the woman's guardian ard her husband but it should be accepted that if

we are Lo permit the woman a common law regime, the interests of the

former must, to some extent suffer.

Within these terms of reference, it is recommended that provision be

made {or sn exemption procedure, similar to that contained in the former
Section 13 of the Native Law and Courts Act. Exemption should be

permitted only if the application is 231 years or older and is not a

narty to a subsisting customary law marriage unless his or her spouse
consents. The application should be made to a district coumissioner's

court or the Genera® D-vision of the High Court and the necessary legislation
should dircet that che rourt make inquiry as to whether the applicant

1s de fac'  independeat of his or her parents and economically self-

supporting.

Secondly, 1t 1s recomecrded thot rarious changes be made to Lhe African
Marriages Act, ensurtiez that the African woman, on contracting a civil
or Christian marriage, attain the same status as her white counterpatt
would when contracting a marriage under the Marriage Act. This involves:
{a the impos’  lor 97 & dutv or district commissioners to adv.se
prospective spouse ¢ the o ure of their decision and *the ef fect
it will have on *heir e, . status, prior to issuing an enabling
cert ‘ficate. Tp osarticular, went’on -hould be made of the pro-

hrietary consequerces of :the marriage, guardianship of the children



(b)

(c)

(e}
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and intestate succession.

The present procedure for obtaining an enabling certificate should
now be abolisheud. 1+ mav be repidced by a nmew form of enabling
certificate which stales that the district commissioner has duly
advised the couple of the implications or their decision to marry
according ro the Marriage Act. Under the present system, Lhe woman's
father, in practice, hag the power te impede the marriage until he
has extracted as wuch rovord as he 18 able to from the prospective
brideproom. It i: undesirable that the mercenary intent of the
auardian should he allowed to inhibit his daughter's wish to marry.
Apart from this, if the girl 1s under the age of 21, rthe enabling
certificate seems {c be an unnccessary duplication of the common

'aw rules regulatine the capacity of a minor to contract a valid
marriage. Thig shou'd provide sufficient check un headstrong young
couples The vrerent form of enabling certifivate will be necessary

only 1f the part:e~ intend entering into a customary law marriage.

Section 13 of the Atrican Marriages Act should be repealed and
subst:tuted with & section providing that when spouses enter into

a vilvil ov Christian marriage. their property shall be governed

bv the commen !aw and, on the death of one or other of the spouses,

shall devolve according to the common law unlese devised by will.

A further sectior should be inserted in the African Marriages Act

tc provide that -v sha!’ not be necessary, both with regard te

the validity of th> narriage or to custody and guardianship of
children born ¢f "be marviave, for there Lo be payment or agreement
ag to rovoro if la¢ spouses »otend to contract a civil or Christian
MarTio,pe.

A section should “e inserted in the African Marriages Act Lo provide
that, after contracring a civil o+ Christian marriage, the rights
and duties, capa: ‘ties and incapaclties of the parties in private

‘aw shall bhe governad av the cowmon law.

A section shoula ~¢ :msertec . *he .~ <ican Marriages Act to provide
that custody ar zaard:ians..» ¢t minnv children, “oth during the
subgisterce of -« arriage anc oo tae death of ane of “he spouses

ar divorce, -+ e"e - ned »v the common law.






228

the reforms already effected in customary law both by lepislation (such
as Section 3 (5) of Lhe African law and Tribal Courts Act) and ti.
gistrict commissioners' courts offer sufficient protection to children

S0 as to warrant no Further amendments.

Whatever 1ssues are not covered by statutory amendments will be governed
by the general conflict of law provisions contained in Section 3 (1)

of Lthe African Law and Tribal Courts Act., Accordingly, such questions
a5 adultery and rovoro will be determined by the law selected under

these cholce of law rulces,

Apart from the above amendments, special provision should be made to
prevent a man from terminating his marriage in customary law without
due recourse to 2 court of competent jurisdicticn. Only in this manner,
mav the wife's righte {especiallv with regard to property and the custody
of children) be afforded proper protection. In particular, this
amendment is designed to prohibit a man from discarding an unwanted
wife (married according to customary law) simply by entering into a
civil or Christian marriage. Since the decision in Chikosi's case
{.. spite of Section 'k of the African Marriages Act), it would be
advisable te amend the African Marriages Act to provide that if a man,
whou has contracted a votentially polygamous marriage, goes through with
v reremony purporting © o« a civil or Christian marviage with another
oman, while his wife & still aiive and his potentially polygamcous
urion lias not been properly teneinated by diverce, the second union
~hatt be 2 nuility.  Simecarly, if a man, who has contracted two or
nore polvegamous mavr ages in terms of the African Marriages Act, goes
Freough with a ceremony nu-porting to be a c¢ivil or Christiar marriage
w' L'y one of his wives L. another woman while his polygamous wife (or
wives) are still al:ve and his po’'ygamous marriage(s’' have not been
dissolved, the latrer ceremony shal: be a nullity. In addition, it must
' provided *' it 2 mavrrlage in customary ‘aw is to be regarded as a

o T

ourposegs ‘n Zimbabwe-~Rhodesia.,

vt marriaze fov -
Finally, to ~.ovre the srolectior of al’ African wives, it should be
necially nrovide: - .2t no pe-sor has the liberty :o inflict corporal

nunishment on his 7 ner spouse. Alrhough customary law may permit a



[
)
Lel

a2 husband to beat hig wife (ofter in a manner which would be regarded
as imnoderate in white society), this liberty is all too often abused.
It is out of keeping with fundamenta' human rights tu permit chastise-
ment of an adult and any such liberty which the husband may now possess
should be abolished. Accordingly, the infliction of corporal punishment

ou a wife should be regarded as an assault.

It is appreciated that these reforms will be applied in the courts of
uistrict commissioners. This ix inevitable. The attitude of the
tribal courts to legislation is unreliable and if reform is to be
effoctive, it must be left in the hands of the district commissioners.
Tribal courts do not have jurisdiction with regard to civil or
Christian marriages ncr will they have jurisdiction in the case of a
woman exempted from customary law {since they are competent tc apply
only customary law). The reform which will be of major relevance to
the tribal courts 1s that pertaining to corporal punishment and if this
is to be made effective, tribal courts must be given special criminal

Jurisdiction to try and punish offenders.
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APPENDIX A

GLOSSARY OF SHONA TERMS

grandmother
sub-clan name

the sister to whom a son 1g linked for the
provision of rovoro

rearing fee

segment of lineape, comprising three generations
tribal ward

lover of a married woman

"3 lover has ne child"

lit "t» dertain a woman” in order to persuade her
husband to pay rovoro

to settle a dispute

1it "to remain with an estate"; to succeed to a
decvased person; to enter inte a levirate uniom
with the deceased husband's male relative

te hecome rich

it "to burn the grave'; to have sexual intercourse
with a widow before her deceased husband's spirit
i5 Yafd to rest

i.% "to refuse on the sleeping wat"™; to deny a

spouse ronjugal rights

i+t "te refuse one another™: to dissolve a

marriage

tit “"to beat the grave'; the ceremony at which
a veceased!s spirit is laid to rest and his heir
win_ceods

T ~entract a marriage by payment of rovoro
Yy p Lovoro

+

Pt to run away': flight marriape procedure

L7« "to cause to run away'; elopement marriage

nrocedure
¢ rucpe a case

izt "to ask on behalf of someone": procedure for

regular proposal marriage

~it "ro bear for someune'; credit marriage

)

it Yecovering paymen:'": esrecial’ 1 payment to
2% .ain parceta' rignts to - child
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gift by husband to his wife's parents after consum=
mat af the marriage

lit ‘'hands'; property which a wife acquires by
virtue of her labours

familv; kindred

tears

spn=in=1law

intermediary in marriage procedure
village

clan name

grandchild

a womar who has borne a child

COowW

motherhoud beast

"the cow comes with grass in its mouth"
chiefdom
marriage consideration

marriage congideration: nowadays, this connotes,
more particularly, the cattle component of the
marriape consideration

indication of agreement to a proposed marriage

~lan

7L Ybracr tet": rcash vaid in considerati.n for a

narriage

1ir "keeper of the book'": modern term for village
headman

head of a family
paternal aunt: cf vatoete
village headman
father-in-law

' property acquired

15 a mother

it "pertaining to motherhood":
bv a woman by virtue of her st. =

weal+h, especially livestock

cue*ndan; hushband'’s sister

husband's sister: cf wvanu. - °

paterna avut; cf sav :zadzi

17+ "opening ‘"e mouth'": c-sh payment made to
persuade bride's facher to state his demands [for
rovoro

i e



APPENDIX B

STATUTES

SECTION 3 OF THE AFRICAN LAW AND TRIBAL COURTS ACT (CHAPTER 237)

i) Subject to the provisions of this section and of any other enactment,
in the determination v any court of law of any civil case between Africans
or between an African and a person who is not an African, the decision may
be given in accordance with customary law.

{la) Save as otherwise provided in this seetion, unless the justice of the
rase otherwise requires
ta) customary law shall ibe apyplicable in any case which is between Africans
and which relates te
(i) seduction or adultery; or
{1i1) the custody or guardianship of children; or
{ii1) the devolutiou ~therwise than by will of movahle property on the
death of an African:
Provided that where the decease? was an African menticned in sec-
tion 70 of the Administration of Estates Act (Chapter 301} the
provisions of that section shall apply: or
{ivl a marriage between Africans contracted under customary law,
whe her or not ir has been golemnized under the African Marriages

Act chapter 238);
and

(b} the law of Rhedestz shall be applicable in any other case.

' The capacity of avy African to enter into any transaction or to en-
"arce ar defewd any rights in a urt of law shall, subject to any enact=-
ment a’Fecti g any sach o=nacily, he determined in accordance with the law

o Rhewjegia:

"rovided that, if the ex::fence or extent of any right held or alleged to

e bold oy an African or -t any obligation vesting or alleged to be vesting

'0oany African depenis upon or s governed by customary law, the capacity

of the African concerned in relation to any matter affecting that right or
y 8 g

nhTigation shal! he governed bv customary law.

N

7 Subject te any enecrment., where -
{3V It appears -
(i) from expres- . vement that the parties have agreed; or
(%) from the natur- 2 or circumstances surrounding the matter within
which any ¢a+ 2% arisen, that the parties have agreed or can be
presumed to agreed;

thvwtt customary ‘aw ~r, as the case may be, the law of Rhodesia should
applicable; or
) tae parties exoress 3 the conrr their consent to customsvy law or,
as the case may »» _7& aw -t 9 lesis being applicable:
*hat Taw shall be app'ird accerdingly, and any counsent referred to in para-
rach (b) shall © rec .22 . wris.ng and attached to the court record of
“he case and shall Se  -revocab!e.
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(45 In cases where no express rule is applicable ro any matter in contro=
versy, the court shall apply the principles of justice, equity and good
consclience.

(5) Norwitl, :uding anything to the contrary in this sectien, in any case

relating to the custody of children the interests of the children concerned

shall be the paramount counsideration, irvespcctive of which law or principle
is applied,

(6) In this section =

"Alrican' includes -

{a) anv company or body of persons, cotrporate ot unincorporate, if persons
who have a controlling interest therein are Africans;

(k) a provincial authority, African council or tribal land authority,
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AFrtcaN MARRIAGES

CHAPTER 238
AFRICAN MARRIAGES

To provide for tne solemnization of African marriages; ;’:r;- %ggo
to regulate certain other incidenfs in connexion ¢s0s7¢s 2) 11/1962,
with such marriag Jd to vent the pledging /4/1962 5. 2), -
ith such marriages and to prevent the pledging e D e
of children. R.G.N. 153{1963.
[1st January, 1951.]

ARRANGEMENT OF SECTIONS
Section
1. Short title.
2. Imterpretation »f terms.
3. Muarriages not 1o be valid unless solemnized.
4. Who must be present it sofemnization of marriags.
£ Awvthorization of marriage by provincial commjsyioner.
6. African marriage officer may put relevant questions.
7. Solemnization «f marriage,
B. Marriage repister,
% Seurch of marriage regisier.
10, Offences in refulion to marriage register.,
I'. Pledging of childien in marriage prohibited.
i2. Cerbficates as to consent and marricge consideration in
case of marriages under Marriage Act.
12 Marriage under Marriage Act not to affect African laws as
ta property.
14, Ewvidence for prosecution by husvand or wife of accused.
15, Tenalty Tor counpelling ~"rcan woman to marry against her
consent.
16. Dissotutiog of marriage.
17. Validation of certzin marriages.
18. Appointinent of African mairiage officers.
19, Existing marriage regisiers.
ScebpuLe:; Form.,

1. This Act may be cited as the African Muarriages Act Short title.
[Chapter 238).

2 In this Act - Interpretation of terma.

“African marriage officer”™ means— '
ta} a district commissioner or district officer; or
(b) an official or chief appointed to be an African

tuarriage officer in terms of seclion eighteen;

“district” means a district or sub-district created unnder
the General Administration Act [Chapter 85%;

““marriage” means a marriage between Adricans;

“Marniage Act” means the Marriage Act [Chaprer 37] and
incindes. where appropriate, tie Marviage Act [Chapter
177 of 19523,

“marriage consideration” means the consideration given or
10 be given v any person in respect of the marriage of
an Africar woman, whether such marriage is contracted
aceording to African law and custom or solemnized in
te:ms of the Marriage Act or this Act;

“marriage register”’ means the marviage register referred to
in scciion e:ght;
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AFRICAN MARRIAGES

Marriages not to be valid
unless solemnized.

Who rrust he present at
«lernnrzation ot
ST rage.

“Ministe "’ means the Minister of Internal Affairs;
“solemnization”, in relation to marriage, means solemniza-
tion in terms of this Act.

3. (1) Subject to the provisions of this sectivn, no marriage
contracted according to African law and custorn, including the case
where a man ta%s to wife the widow or widows of a deceased
relative, shall be regarded as a valid marriage unless—

(?) such marriage is solemaized in terms of this Act; or

(b) such marriage was registered under the Native Marriages
Act [Chapter 79 of 1939] before the 1st January, 1951;
or

(c) such marriage was contracted before the 1st February,
1918; or

(d) teing a marriage contracted outside Rhodesia, such
murriage is recognized as a valid marriage in the
country in which it was contracted.

(2} (a) A marriage conivacted according to African law
and custom on or after the Ist February, 1918, and
before the !st Japuary, 1951, which was not registered
under the Native Marriages Act [Chaprer 79 of 1939)
shali be regarded as 4 valid marriage.

(b) ¥ the male narty to & marriege referred to in this suh-
scction faiis to have such marriage solemnized in terms
of this Act, he shall be guilty of an offence and liable to
a fine not exceeding twenty dollats or, in default of
pavment, to imprisonment for a period mot exceeding
who - months,

(c) A prosecutivn for a contravention of paragraph (b)
shall not re a bar to further prosecution or prosecu-
tions thereunder if the accused does not thereafter
have his marriage solemnized in terms of this Act

(d} No male party t¢ a marriage who failed to regicter
such marriage urder the Native Marriages Act [Chap-
ter 79 of 1939) shall be liable to prosecution under
that Act for such Failure.

3) A marriage controctud according to African Jaw and
custom which is not a valid marriage in terms of this section shall,
for the purpose: oi African lew and custom relating to the status,
guardianship, custody and rights of succession of the childrea ¢f
such marriage, be regarded as a valid marriage.

4. (1} A murriagge to be solemnized in terms of this Act
shall be srjemaized by an African marriage oficer of the district
in which *he woman or her guardian resides.

(2) In addition to the African marriage officer and the
parties t the marriage, there shgll be present at the solemniza-
tion of every marriage in terms of this Act the following other
pPersons—-

fa) the guardian of the womau or a Jdeputy appoinicd by

such guardian:

Provided that, if the solemnization of the
warriage has been authorized by a provincia! com-
missioner or if the African marriage officer is satisfied
that the guardian of the woman “as conseated to the
selrmpization of the marriage anc has agreed fto the
form and amount of the marriage consideration, the
aresence of the guardian of thc woman or his deputy
shall not be necessary; and
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(h; a witness. who shall be the chief, headman or kraal-
head of the -uardian of the woman or such other per-
son as the Afsizan marriage officer may approve.

(3} The husbupit shall pay a fee of one dollar to the

person who, in termis of paragraph (b) of subsection (2), is the
witness o (he solemnization of his marriage,

5. €1} ff the guardian of a woniun who wishes her marriage t¢
he solemnized wihholds or refuses to give his assent to the mur-
riage, the parties to the proposed marriage may appeal through
the district commissioner of the district in which the womnan re-
sides 10 the appropriaiz provineial commissioner who may autho-
rize the solemnization of the marriage if, after due inguiry, he is
satisfled that such consent is vurcasonably or improperly withs
held or refused. The provincial comynissioner may also after con-
sultation with the puardian of the woman fix the marriage con-
sideration,

{2) X ro guarthun of 2 won an who wishcs her marriage
to be solemnized cun be found, the appropriate provincial com-
missioner may, after due inguiry, authorize the «+ “.mupization of her
marriage.

6. (1) Tie African macriage officer may put to either of the
parties to a proposed marriage, to the guardian of the woman or
his deputy, and to the person wio, i terms of paragraph (b) of
subsection {2) of section four, is to be the witness at the proposed
marTiage any yuestion rclevant to the identity or conjugal status
o the parties to the proposed marriage and to the determination
of the arriage consideration and to the existence of impediments
v the marriage.

2} Any person who refuses tn answer, or wilfully mives a
false answer to, any question put to him in terms of subsection (1)
shall be guilty of an offence and liable to a fine not exceeding
fifty dollars or, in defauit of nayment, to imprisonnent for a period
not excesding six months. '

(3) If any person impcosonates either of the parties to a
marriage or the guardian of t4 woman or his deputy he shall be
suilty of an offence and liable to a fine not exceeding fifty dollars
or in default of payment, to inrvriconment for a period not exceed-
ing six months.

7. (1) If the African marriage officer is satisfied—

fa) save where the provincial commissioner has fixed the
marriage consideration, that the gua-dian of the woman
and the intended husband have agreed on the marriage
considerat:on and the form thercof; and _

(b} that the inierded husband and wife freely and volun-
tarily conse - the marnage; and

(c) that the guardian of the woman consents to the mar-
riage or that the provincial commissioner has autbo-
rized the marriage; and

(d) that no Taw‘nl impediment exists to the proposed

\ marriage;
the African marrage officer shall solemnize the marriage by de-
claring lize patiies 'o be map and wife and such marr-ge shall
be a valid nwrnage cooiracted according to African law and
custom,
(z, f a marnage officer declines to solemnize a marriage
r-ferred to in subsection {2} of section three “ecause he is not
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Martiuge register.

Scarch of marriage
repister.

Ciiences in relation to
nlar.fage fegister,

Pledving of children in
1o g prodibited,

satisfied in terms of subsection (1), he shall declare suwh marriage
null and void ab initio.

8. (1} Immediately after the soleranization of evexry marriage
an enlry thereof shall be make in ink in a marriage pegister to be
kept for that purpose by the African marriage officer in the
form or to the effect of the specimen set forth in the Schedule.
Every such entry shail be signed by the African marriage officer.

(2) At the same time, before the parties depart, there shall
then and there be made on a separate piece of paper a duplicate
original register of such entry in which the same matier shall be
entered and signed by the African marriage officer in manner or to
the eifect of the specimen set forth in the Schedule. The African
marriage officer shall deliver such duplicate original register to the
Wwoman. : !

{3) Every exuact from a marriage register which purports
to be certified us a rue copy therefrom by the African marriage
oificer who for the time being has the custody of \be marrizze
register and every duplicate original register shali respeectively be
pood evidence of the facis therein recorded in and before all
wyurts and in criminal and civil proceedings therein amd shall be
rdmissible upon its mere production by any person.

{4) An Africai marriage officer shall be deemsed for the
purposes of section 277 of the Criminal Procedure amd Evidence
Act [Chapter 39) to be an official registrar of marriages.

9. Any person may at al! reasonable times during office hours
search the marriage register in the presence of the person
for the time being having the custody thereof and may upon pay-
ment ot g fee of one dollar heve a true copy of any emtry therein
certitic) under the hand of the African marriage offacer for e
time being having the custody of such marriage register:

Provided that oo fee shall be payable by eithes parly to a
marriage for a trve copy of an eniry relating to ass marriage,

30. ' If any person unlawfully erascs or oblaterates auy
entry in a marriage register or duplicate original register or destroys
a marriage register, he shall be guilty of an offesce and liable (o a
fine not caveedicg two hundred dollars or to imprisomment for a
period uot exceeding twelve months or to both such fime and such
imp1isonment,

{2) 'Y any perser onlawfully and wilfully formes or alters
or falsely ocakes an entry in 2 marriage register or duplicate
nrenpal reg ter or any certified copy from a marriage register or
ko wogt o wiiully delivers, offers, alters or puts off any such
forged, felse or aliered copy, he shall be guilty of an offence and
liable to a fine not exceeding two hundred dollars or &0 imprison-
ment for a period not exceeding twelve months or W both such
fine an¢ such 1mprisomaent.

11, (1) Any agreemeat whereby an African gir' umder the age
of twelve years is, wheiber for any consideration or Rod, promised
in marriage to any man shall be »° <10 force or effect.

23 Any African who en . ato an agreemend referred to
in subse i (1) shat be guilty o 1n offence and Lable to a fine
not excecdag one huadred dollars or, in defaul: of gayment, to
fmprisonn.: » for a petiod not exceeding one year.
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12. (1} Whencver Africans desire their marriage to be solem- Certificatc~ as to consent
nized in terms of the Marriage Act such Africans shall appear ‘éggg:’r;g:’lgﬁ in case of
before a district cominissioner or district officer for the purpose of marriages onder
obtaining a certificale stating that there is no bar to sitch marriage Marriage Act.
by reason of lack of consent of the parents or guardian of the
woman. No district commissioner or district officer shall issne such
veriificate until he has satisfied himself by means of such inquiry
as he inay deem expedient that there is no such har to such
muiriage.

{2) A marriage between Africans which is solemnized in
terms of the Marriage Act shall be invalid unless there was pro-
duced fo the nnnister of religion or other marriage officer the
certificate reguired in teanis of suhsection (1),

(3} On application by the parties 10 a marriage between
Africans which is or is to be solemnized in termis of the Marriage
Act the district commissioner or district officer shall furnish to
the parties a certificate stating—

(2} the marriage consideralion paid and its value; and

{b) the marriage consideration -.maining to be paid and

. its value; and

{c} the termy of payment agreed upon
Such certificate shall be evidence of the facts therein recorded in
and before all courts and in criminal and civil proceedings thercie
and shall be admissible upon its production by any person

13, The solemnization of a marrisge betweecn Africans in Ea{riafgoung:;ai%r{é:gg
terms of the Ma-riage Act shall rot affect the property of the {°07Ct € l;'r‘;pmy_r n
spouses, which shall be held, mav be disposed of and, unless dis-
posed of by will, shall devolve according to African law and
custom.

¥4, Notwithstanding anything to the conirary contained in Evidence for proseculion
the Criminal Procedure and RKvidence Act [Chapter 59), no by husband or wife of

. . . . accusec!,
marriage contracted according to African law and custom either
within or outside Rhodesia which was not registered in terms of the
M ative Marriages act [Chapier 79 of 1939} or solemnized in terms
of this Act or the Marriage Act shall render either party ihereto
incompetent to give evidence against the other party. *

15. Any person who by force, intimidation or other improper Penalty for compelling
neaps compels or attempts to compe! any African female to Afsican woman to mamy
enter into a marriage against her will shali be guilty of an offence *54/"% heT eonsent.
and liable to 2 fine not exceeding one hundred Jollars or, in
default of payment, to imprisonment for a period not exceeding
twelve months,

16. No marriage solemnized in terms of this Act or the Mar- Dissolution of mariage,
riage Act or registered under the Native Marriages Act [Chupter
79 of 1939] or contracted under African law and custom before
the Ist April, 19'%, shall be dissolved except by order of a court
of competent jurisciction. “

17. (1) Any marmriage solemnized in terms of the Marriage Valilation of certain
Act [Chapter 177 of 1963] before the st April, 1930, between M2/7'98%
Africans is herchby declared to bhe = legal, valid ~~d =ffectual
marriage.

(2) ANl African marriages in respe.. of which the duties
imposed on native commissioners or other authorized officials by

141



Cap. 238) AFRICAN MARRIAGES 239

the “Nrtive Marriages Ordinance, 1901” were performed prior
to the -+ June, 1917, by #s assistant native cuommissioner or a
clerk are hereby declared 1o have been as legal, valid and effectual
marriages 10 all intents and purposes as if the aforeaid duties
had been performed by a native commissioner or other autho-
rized official.

f:l:r":'an:“;&‘: .::rfsMﬁm 18. The Minister may appoint any official of the Ministry of
nar g : Internal Alfairs or any chief to be an African marriage officer for
the purposes of this Act.

Existing marriage 19. Every marriage register kept under the Native Marriages

registers. Act [Chapter 79 of 1939] shall be transferred 10 the custody of an
African marriage officer and every extract from such marriage
register which puiports to be certified as a true copy therefrom by
the African marriage officer who for the time being has the custody
of such marriage register shall be prima facie evidence of the facts
therein recorded in and before all courts and in criminal aod
civil proceedings therein and shall be admissible upon its mere
production by any person.

SCHEDULY; (Section 8;
FoaMm

CERTIFICATE OF AFRICAN MARRIAGE

(AFRICAN MARRIAGES ACT [CHAPTER 234])
This is to certify that | have this day solemnized a marriage

between——

Name of Hushand ..., . i i e e ey eea

Registration Certificate NO. . ... e

Kraal ... . ... ... .. ... Chief ..ot e o s
and

Name Of WWIEE .. it e errnere e rreraa e e

...................................................................................

The said Wife being the* ........ ........... Wife and having freely
consented Lo the marriage.

Consideration xaid . oo coriieiii e« v e

Value ... e

Considerution remaining to be paid

WAGE L i e ey e

In the Preses . OF oo et aas

Given under my hana at ..o oL s
this ......... . o day of . .o /19......

African Marriage Glficer

*_ -re slate whether first, second or subsequent wife
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[Cap. 248

CHAPTER 249

- AFRICAN WILLS

To regulate certain testamentary dispositions by

Africans.
[1st September. 1933]

ARBRANGEMENT OF SECTIONS
Section

1. Short title.

2. Tnterpretation of term.

3. When African parents may make provision by will for
gudrdianship of children.

District commissioner to make order re guardianship of
orphans.

Right of appea! against district commissioner™s order.

A’rican may dispose of immovable property by will,

Tn absence of witl property ! * 2¢ to heir at African law.

Wills to be executed and registered befure the dadxict
commissioner.

R

A

©, imrapovable property in duceased estate to be adminiskered
by district commissioner,
10. District commissioner to decide disputes concerrung wills,

“but right of appeal from district commissioner™s decision.

J1. Saving rt,g,hts of general heirs.
12, Regulations.
13. Validation of certain wills.

1. ""his Act may be cited as the African Wills Act {Chapter
24101,

2. Tn this Act—

“district ~ommissioner” jncludes a district officer.

3. Notwithstanding any African law or costom which is or
mayv be in cxistence, it shall be tawful for any African who has
entered into a Christian or other civilized marriage to make pro-
vizion by will for the guardianshin of his children,

4. 1f no such provision has been made,’it shall be competont
for any persor lawfully interested in the children of such a mnar-
ringe to maku application to the district commissicner who shalt
make such ordur for thea guardianship as he may deem fit.

5. Any suh onder shalt be subject to appeal in the sainc
manner amd subject to the sat rules as an appeal from the padg-
ruent of a district cormmissioner in a civii case:

Provi' & that such appea! may be brought by the person
who made the application or by any person related to and law!ally
concerned in the guardianship and welfare of the said children.

5. Subject on‘y to the limitations imposed by this Act, an
African may by wi' freely dispose of the ownership of immovable
property or of any rights attaching thereto.

7. The heir at African law of any deceased African shall
su-ceed in his :ndividual capacity to any immovable property ot
ay rights attaching thereto forming part of the estale of such
deceased African and not devised by will,
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Acts 13/1933, 75(1948,
24/1962 (s. 2), 2111963,

1911968
R.GN. 216{1970.

Short title.
Interpretation of term,

When African parenos
may make provision by
wilf for guardianship of
children.

District commissioner o
make order re
guardianship of orphans,

Right of appeal against
distiict comnissiune:'s
order,

African  ay dispose of
immovabie property by
wilt,

In absence of will
property to go to hemrr at
African law.
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Wik to be execnted and &. (1} Except as berewnafter provided, no provisdin for the
rep.slered before the ) p vrcnlier p . P

district commissioner. girardianship of cluldren or d'sposing of the OWncr p of any im-
o movable property or of any rights attaching thepflo made by an
" :.4... Ld African in a will executed after the 1st Septepfber, 1933, shall be

valid enlcss such will has heen executed & ordint, to law in the

¢/3/76 presence of and registere? with the d;s et comy.ussioner of the
district in which the testator resides. |

-

{2} A district commissioner,on being satisfied ihat » will -
conlairing any such provision ag“in subsection (F) mentioned has
been otherwise duly executed i€cording to law, but that it was not
reasonably pussible for sugh will to be executed in his presence,
may register such w:ll And thereafter it shall be valid in al
respects:

Provided that any such registration shzll be subject to
appeal in terms of section fen.

ovided that the testator shal, if he so ieyuests, be

furniched with a certified copy thereof.
Inunovable prepery in 9. Notwith aniding the provisions of the Administgation of
deceased estac 1o be Estates Act [Chapter 3011 or any other law to the conyefy, any im-
administered by district h " - . g
. orINssiOpEr. movahle property or rights thereto forming part estate of a

.‘a_\ N deceased African shall, subject to the provisipe§ ot s=ction seven,
e be administered by the district commissjefier of the district in
which such property 15 situate:

42T Provided thar where an utor or executors have been
duly nominated ot appointed b4 the deceased or the Master, such
property shill be adminis jointly by the disfrict commissioner
and such sxecutor or utars, For the purposes of administering
ANy property as esaid, a district commissioner shall, mutaris
- mutandis, exepafic the same powers and be subject to the same
duties as go¥ "y law vested in or imposed on an executor of a
dece estate

Distris*' commissioner to 10. Any queston or dispute concerniog amv will ¢foresaid or

decide disputes the subject matter the-cof shall be decided by ‘ne district com-

svnceming willy, but

nght of anpea’ from TMHSSIONer;

-d»‘i:}?uc:nm nmissicner's Provided tha! any such decision or any rejusiration of a
will under subsection (7} of section eighr shall be subject to appeal
in the same manuer and! subject to the seme rules as an appeal
from the iudgment of a district commissioner in a civil case,

-ving rights of general 11. Nothing in this Act contained shall be construed as insti-
v tuting a testamentary successor as the genera) heir of the testator.
gv.aliony 12. Regulations for the betler carrying out of the purposes of
this Act may be made by such Minister as the President may, by
notice in the Gazette, designate. .
Vali -tion of certain 13. Al wills executed in the presence of, and registered -vith
o or by, a district officer in termg of section eight, on or after she

14th March, 1967, ::nd hefore the Ist Apreil, 1967, are hei. oy
declared o bave heer and to he as legal, valid and effectual o all
intents and purposes as if such execut’on had been in the prescoce
of, and such registration hwc beer with or by, a district comais-
sioner in ‘erms of that section.
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(HAPTER 46
LEGA;. AGE OF MAJORITY

To declare the age of *wenty-one years 1o be the legal
age of najority.
[§0th June, 1891.]

1. This Act may be cited as the Legal Age of Majority Act
[Chapter 46).

2, A person shall be deemed to have attained the legal age
of muority when he attains the full age of twenty-one years.

3. Nothing in this Act contained shall extend or he con-
strued to prevent — .

(a) any testator from bequeathing his property in eay
such manner as by the laws of the Coliny of the (Jape
af Good Hope he might kave dene before the twen-
ticth day of June, 1829; 01 -

) ary person under the age of twenty-one years from
attaining his majority at en earlier period hy operation
of Taw.

2'

Ord 62{1829.

Short tile.

Twenty-one years the
lega! age of majority.

Law of inheritance and
attainment of majority

by operation of law rot
affected.
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(Pape references to cases have been taken from the new edition of Reports

and Decisions of the Court of Appeal for Native Civil Cases, I1928-1962,

as the earlier issues containing cases reported from 1928 to 1962 are now

out of print.)

Abigail Kurangwa a/b Kurangwa v Elijah Chanakira 1966 CAACC 29
Ahmed v Coovadia 1944 TPD 364

Ally Musake v Elizabeth Matope T959 SRN 889

Ambaker v African Meat Co I927 CPD 326

Amon Nyamupfukudza v Dorothy a/b Chirekeni 1968 CAACC 1

Anafi Robert v Annie and lsiah 1964 CAACC 55

anderson v Burawo (unreported) CAACC 47/1969

Andrea v Mangarayi 1966 CAACC 32
dngeline Chiutsu v Dennies Garisa 1969 CAACC 70

Annic and Chimtswipo v Batiya 1959 SRN 912
annie and Kachenjeri v Tenda 1946 SRN 367

Bachi Vela v M'Bayiwa Jack 1953 SRN 660

Bangure v Muwirimi 1Ys6 SKN 328

Hen Mhandu Tsodzo v Simon Chideme 1977 CAACC 22
Lozal v Tamisayil 1969 CAACC 58

“ope v MD Scotch 1961 ©RN 358

Fistalte Brink v Estabte Brink 1927 CPD 612

Casitz v Calitz 193¢ AD 56

Uamgne v Camane 1960 NAC ‘N-E} 5
carter v Carter 1953 (1) SA 202 (AD)
Chikawa v Goro 1959 SR 908

Chamurwa v Elizabeth and Chakava 1947 SRN 3494

Thawa v uLyvuta 1928 SR 98
Chidombgwe v Nyakudjga 1943 SRN 462
Ch. .0si v Chikosi (1) 1972 (2} SA 142 (R)

Chi%osi v Chikosi f2) 19272 /3 SA 45 (R}
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Chikosi v Chikosi (1) 1975 (2) SA 644 (R)
Chimwisa v Tawirai 1955 SRN 662
Chinyeruse v Jessina 1953 SRN 631
Chitiyo v Hlupani 1940 SEN 155

David Milase v Witness 1955 SRN 773

Miyimano v Kgaribaitsa 1931 SR 134

Dickens v Daley 1956 (2) SA 11 (N)

Hokotera v The Master of the High Court and Others 1957 R & N 697 {SR)
Numa v Madidi 1918 SR 59

Numalitshona v Mraji 5 NAC 168 (1927)

Fdwin Mombeshora v Kennie Chiruww 1971 CAACC 30

Elizabeth Makola v Condenpwe 1953 SRN 705

Flien v Jim 1931 SR 118

tsnad Ndebele and Josiah v Togo Ndebele 1965 CAACC 23
ttrudi and Mutadzi v Chimondo 1960 SRN 931

Fyvrest Dube v Chief Myinga 19f7 CAACC 1

hanwell Chamboko v Jonasi Nyamayove 1972 CAACC 1
Farayi v Hodza 1945 SRN 319
1. Ferera {Private) Ltd v Vos NO and Others 1953 (3) SA 450 (AD)

Five v Mhamha 1953 SRN 473
Flora Sebetsa v Maxwell Sebetsa Rathuso 1946 SR 49

Tordsop Manduwa v Clara Busie Khanye 1977 CAACC 9

“raenkel and Makwati v Sechele 1964 Bas Bech P & Sw CA {ruported in

(1967) 11 Jourual of African Law 51)

Vrancisca and Simon v Matone 1953 SRN 650

Canda v Chiname 1946 SREN 252
;aracdi v Annah 1939 8RN ©74
George v Gabaza 1948 SRN .28

veurze Mazorodze v Jensth 1970 CAACC 38

Cinza v Johanne= 193f SPY 75

Zombera v nomwemb: 127 R & N E4Q (N)

wwehyu v Gwebu 1961 R & N A34 (SR,




Hama v Matsutso 1963 CAACC 21

Hega Kenani v Phillemon Chifamba 1963 CAACC 44

Henry Bwerudza v Samwel Muzunye Mhlanga 1959 SBN 895
Hlambase v Wana 1937 SRN 84
Hlambelo v Dandame 1964 CAACC 45

Ida and Ben v Chombe 1947 SRN 393
‘den v Philemonn 1918 SR 140

Tmbwadzawo v Manondo 1948 SRN 431

Jack v Tsuro and Miamba Rhodia 1937 SRN 46
Jamu v Jim and Takaziweyi 1939 SRN 123

Jeri v Saniso and Mutambiranwa 1958 SRN 851

Jirira v Jirira and Dube {unreported) C-§-44-75
Joel Susondo v Willie Rutsito 1965 CAACC 88
Jukonya v Daina and Muchingura 1944 SRN 290

Joshua v Martha 1976 CAACC 20

Julia v Matapulaye 1952 SRN 605

Juniah and Juniasi v Nawa 1949 SRN 449

Kiaba v Ntela 1910 TPD 90u

vader v XKader 1972 (3) Sa 203 (RAD)
Katahakurotwe v Ajida 1966 CAACC 10
kakoma v _Chikonc 1946 SRN 377

Komangica v Jengera and Murapi 1940 SRN 16]

Kamcaca v Mkheta (reported in (1968} 1Z Journal of African Law 173)
Vamenya v Jessice and Mbida 1943 SRN 255
Kanyile v Mbeje (1939) It NAC (T&N) 25

vatsandi v Chuma 1937 SRN 86

Neresiah and Jack v Martha and Mugweni Masimba 1958 SBN 82,
Kome and Le.. :0 . Holmes NC 1935 SR 86
In Re Estate Koshen 1960 [2) Sa 174 (SR)

_kwedu v Mandiz ~ "za 1936 SRN b3
Kuyn v Maria Moyo 1953 SRN 675




Hama v Matsutso 1963 CAACC 2t
Hega Kenani v Phillemon Chifamba 1963 CAACC 44

Henry Bwerudza v Samuel Muzunye Mhlanga 1959 SRN 895
Hlambase v Wana 1937 SRN 84
Hlambelo v Dandane 1964 CAACC 45

Ida and Ben v Chombe 1947 SRN 3913
den v Philemon 1918 SR 140
Imbwadzawe v Manondeo 1948 SRN 431

Jack v Tsuro and Miamba Rhodia 1937 SRN 46
Jamu v Jim and Takaziweyi 1939 SRN 123

Jeri v Saniso and Mutambiranwa 1958 SRN 851

Jirira v Jirira and Duhe {unreported) G~$-44-75
el Susondo v Willie Rutsito 1965 CAACC BB
Jokonya v Daina and Muchingura 1944 SRN 290
Joshua v Martha 1976 CAACC 20

Julia v Matapulaye 1952 SRN 605

Juniah and Juniasi v Nawa 1949 SRN 449

Kaba v Ntela 1910 TPD 964
Kader v Kader 1972 (3) SA 203 {(RAD)
Katahakurotwe v Ajida 1966 CAACC 10
kakoma v Chikonc 1946 SRN 377

Kamangira v Jengera and Murapi 1940 SRN 161

Kamcaca v Mkhota (reporved in (1968) 17 Journal of African Law 173)

Yamenya v Jessie and Mbida 1943 SRN 255
Lanyile v Mbeje (1939) I: NAC (T&N) 25
Aatsandi v Chuma 1937 SRN 86

“eresiah and Jack v Martha and Mugweni Masimba 7958 SRN 82.

Komo and Le.. :0 . Holmes NC 1935 SR 86
In Re Estate Koshen 296C (2} SA 174 (SR)

kwedu v Mandir ;;13 1936 SRN 69

Ruvi v Maria Moyo 19533 SRN 575




246

Lebona v Ramakone 1946 NAC (C&0) 14
Lydia v Masumbu 1939 SRN 147

Mabande v Magsiya 1959 SRN 896

Mabigwia v Matibini 1946 SRN 360

Mabika v Myowa and Barangwe 1940 SRN 170

Made v Skudamedzi 1942 SRN 249

Madyibi v Nguva 1944 NAC (C&0) 36

Mafinde v Mashamu 1948 SRN 433

Maguga v Scotch 1931 NAC (N&T) 54

Makonyo v Marini and F- eddy 1940 SRN 153

Malipiti and Julia v Kandiro 1946 SRN 337

Mapiye v Remon Murenwa 1972 CAACC v
Margaret v Amon 1946 SEN 334

Maria v Nyamayaro 1950 SRN 475

varubinl v Gumbira 1934 SRN 57
Mashapo v Sisane 1945 NAC {T&N) 57
Masowa and Masowa v Masowa 1966 CAACC 46

Matiyenpa and Mamire v Chinamura and Others 1958 SRN 824

Mbawina v Clionayiwa 1946 SRN 347

‘honisi Meyo v Tendayi Maye 1976 CAACE 1

Mhoni swa v Gasa 'and Another 1 NAC 264

Mchemwa v Chandaengerwa 1954 SRN 727

MeMunn and Others v Powell's Executors 11 SC 27

Mfatywa v Mvingwa 1940 YAC {(C&Q) 34

“oesndoosa v links 1915 TPD 357

“state Mehta v The Acting Master !'©58 R & N 570 (FSC)

ey Merita 1960 CAALC R
“"hono v Gidion 1959 SRN 92F°

Mi'dred Mungofa v Julius Mungoefa 1971 CAACC 24

Minister of Native Affairs: Ex Parte in re Yako v Beyi 1948 (1) SA 388 (AD)

Mkaudnge v Tamange 1949 SRN 447
vl aat'le v Mokgatle 194A NAC (T&N) 82
Mokhesi v Nkenjane 1962 NAC 70 (8)
Moses v Nobula and Charlten 1044 SRN 284

Mo-ng Myenge v Ymma Tafure “unreported) CAACC 58/1973




247

Mpambwa v Mpambwa 1974 (4} SA 307 (R)

Mtandwa v Shiota 1920 SRN &

Muchechesi v Seven 1969 CAACC 43

Muchene v Chisambaand Chisamba 1940 SRN 156
Muchineripi v Komponi 1951 SRN 588

Muhango v France 1940 SRY 168

Mukarakate Chidakwa v Chitaukiri 1963 CAACC 90
Mumba v Antonio 1964 CAACC 60

Munemo v Mandiyera and Sengeza 1943 SRN 2A1

Munzara v Nerera 1944 SEN 272

“Mushariwa v Mwera and Garwe 1947 SRN 396

Mutaindwa v Minister of Native affairs 1937 SR 134

Mutizgwa v Helida and Tafira 1958 SRN 839

Muzerengi and Wenzira v Mirizhonga Eriya 1953 SRN &57
Myers v Teviton 1949 (1) SA 203 (1)
Mzondiwa v Maguta 1947 SRN 388

Napo v Shosana 1971 (1) BAC 53

Nendaya and Tigere v Zidenga 1955 SRN 788

Ngunda v Margaret Faina and Boniface Munyani {unreported) CAACC 96/1975

Nguni v_Sophia and Boniface 1963 CAACC 28
Nhiabati v Li.shaba 1958 NAC (N-E) 18

Nira v Marete and Ngando 1947 SRN 416
Nomhida v Flaman 1956 NAC (5) 108

“ambi v Ngamhi 1039 NAC (C&0O) 37

itame v Mbede 3 NAC 94 (1912)

Viikinea v Mzilikazli 3 NAC 250

Ntulizwe v Komfi 192 NHC »

“vongwana v Mapive 1947 8P 423

Pasco Nyamariwa Gunda v Margaret Farua and Boniface Monyani 1976 CAACC 71

Parpl v The Master and Others 1953 SR 160

‘3 ek Muga v Korutswa Andurani 977 CAACC 24

Pemha v Joshua Patrick Zuichemo 1372 CAACC 9

_ros Sithole v Moses Rukunca 2976 CAACC 6

Tici v Nko.o  1%47 NAC {TvY) 94




248

Rabecca and Musiyima v Vurayay:i 1958 Sk 844
Ramothata v Makhothe 1934 NAC (T&N) 74

Rasebolai Gorewang Kgamane v Onumetsi Emmanuel 1963 CAACC 61

R v Chenemata and Mzanenamu 1932 SR 35

R v Chokumarara 1945 SR S8

R v Gutayi 1915 SR 49
R v Kaodza 1912 SR 6

R v Majoni 1963 R & N 1 {SR)
R v Mboko 1910 TPD 445

R v Mgedesa 1917 SR 37
R_v Moyo 1946 SR 12

R v Murozi 1942 SR 11
H_v Neube 1959 (2) R & W 466 (SR) or 1960 (2) SA 179 (SR)

R v Nkabi 1918 SR 160

e

P_v Sigiwe 1918 SR %8
R v Tarasanwa 1948 (2) SA 29 (SR)

R_v Tshipa 1957 R & N 751 {SR) or 1958 (2) SA 385 (SR)
Rhodia v Mandala 1942 SRN 236
Rivhard Munetsi v Timothy ‘unreported) CAACC 25/1969

Richgrdson v Mellish (1824) 2 Bing 229

In re Robert 1953 SR 47

Ruka Geudo v Elinah 1975 CAACC 5

Rut Cwatidzo a/b Tend. | v Chaniwa Chimufombo 1976 CAACC 42
Kuwo v Rabson 1965 CAAC: 20

Sam Msonko v Mutuswu 19673 CAACC 7
Soarel Ntuli v Simon Mlambo 1970 CAACC xii
Sawintshi v Magidela 1944 JAC (C&0) 47

svedat's Executors v The Master (Natal) 1917 AD 102

sekanyi and Siyiwa v ¢hirasa 1955 SRN 770

Ex Prrte Seti and Others 1963 R & N 681 (SR)
Shoriwa . Risi and Mu'ayiwa 1944 SRN 275

Sibanda v Sitole 1 NAC (NED) 347

Sikwela v Sikwela 1912 SR 168

S+ n Machongwe v Christine Farusa 1972 CAACC 2?

% amehlo v Dube 1940 SRN 50







250

APPENDIX D

BT BLINGRAPHY

Abithol T " La famille conjugale et le droit nouveau du mariage en Cbre

d'Ivoire"” (1966) 10 Journal of African Law 141

Apbede 10 '"Conflict between customary and nonwcustomary systems of law”

(1972) 5 VYerfassung nd Recht in Ubersee 415

Akolawin NO  “Persoral law in the Sudan - trends and developments” (1973)

12 Journal of African Law L49

AiTen (K Legal Duties and QOther Fssays in Jurisprudence Tondon OIP

1934
Allott AN "Methods of legal research into customary law" (1953) 5

Journal of African administration 172

~——  ‘kEd) Conference {on_the) Future of Law in Africa, london, 1959-1960,

Roecord of Pruceedings London Butterworths 1960

mw=  New Bssays in African Law London Butterworths 1970

Aamerican Law Institute Restarement of the Law, Second St Paul American

l,aw Tnstitute Publ _shers 197]

Autoo A Private International Law FEdinburgh W Greem & Son 1967

sostin 0 The Province f urisprudence Determined (5th Ed) London

Weidenfe'd & Nicolson 1954

Cie HW O (Ed)  african Law: new law for new nations Dobbs Ferry Oceana

fyei

Pagter IFS Essays on Private Law: Foreign Law and Foreign Judgments

"nronte U 19AK

AU N

3 Other Jultures: aims, methods and achievements in social

anthropology lomien Routledge 1066

Boinart & "Liability ~ a deceased estate for maintevnance’™ (1958) Acta
turidicy 2R

wonnett ™ "The Africac o ouirt evstem in Rhe .ia: an aporaisal®’ {(1975)

15 BRhoeesian Law “~wrnal 133

— — “ifrican marriag:s u dev ~he Marriage Act: Africen 'aw or common

taw 7" (197:) 1¢ Rnodesian Taw Jouvna 23

™ wrgi-rpchill K "The cc =~ial “eritage of legal pluralism" (1969) 1

Zamola law . v



251

Black #C Black's law Dictionary St Paul West Publishing 1968

Blanc-Jouvan X "Remargques sur la codification du droit privé 2 Madagascar"

(1967} 43 Revue Juridique du Congo 159

Boberg PQR The Law of Pcrsons and the Family Cape Town Juta 1977

Bohannan P Justice and Judgement among the Tiv Tondon OUP 1957

African Outline ZLondon Penguin 1966

Bourdillon MFC "Is 'customary law' customary ?" (1975) Nada 140

The Shona Peoples Gwelo Mambo Press 1976

Brooke NJ "The changing character of customary courts™ (1954) 6 Journal

aof Atrican Administration 67

Buckland WW A Text~book of Roman l.aw, from Augustus to Justinian Cambridge
P 196b
Fitllock C '"Can a native make a will 7" (1929) Nada 104

The Mashona Westport HNegro Universities Press 1970

Carcopine J (translated by Lorimer) Daily Life in Ancient Rome London

Penguin 1970

fastel JC Canadian Conflict of Laws Toronto Butterworths 1975

heshire GC and North PM Cheshire's Private Intrernational Law (9th Ed)

London Butterworths 1974

. d ¥ The History and Extent of Recognition of Tribal Law in Rhodesia

{2nd L) Salisbury Government Printer 1976

Churvh of the Province of Central Africa Commission to Investigate the

Legal Status of African Women Salisbury 1976

1aasen CJ {Comp) Dictionary of Legal Words and Phrases Durba: Butterw

worths 1975-77
t~keroft 16 "Is the right of disinheritance recognised in native law ?"
(1934) Nada 36 '
Colson E '"Possible repercussions of the right to make wills upon the

Plateau Tonga of Northern Rhodesia' (1950) 2 Journal of African

Administration 24

—_— and Gluckman M (Eds) Seve ribes of "entral Africa London OUP

1951
Cotran E "Af: ran conference on local courts and customary law" (1965)

4 Journal of Local Administration Overseas 128




252

Coulson NJ A History of Islamic Law Edinburgh UP 1964

Cowen DV "African legal studies - a survey of the field and the role of

the United States" in HW Baade (Ed) African Law: new law for new

nations 9

DP  (1937) 1 Tydskrif vir Hedendaagse RomeinsrHollandse Reg 119

NDaniels WCE The Common Law in West Africa lLoendon Butterworths 1964

——  and Woodman GR (Eds) Essays in Ghanaian Law Yegon Ghana UP
1976

——— "Marital family law and social policy" in WCE Daniels and GR

Woodman (Eds) FEssays in Ghanaian Law 92

David R "La refonte du code civil dans les &tats africains” (1962) Annales
Africaines 160

———  "Civil code for Fthinsia: considerations om the codification of
the civil law in African countries” (1963) 37 Tulane Law Review

187

——— "Critical observations regarding the potentialities and the

limitations of legislation in the independent African states" in

Integration of Customary Law and Modern Legal Systems in Africa 44

——— and Brierly JEC The Major Legal Systems in the World Today: an

introduction to the comparative study of law (2nd Ed) London

Stevens 1978

de Vos W "Freedom of chuice of law for contracts in Private International
law" (1961) Acta Juridica 1

n'Oliveira JAVS ''Venia aetatis, emancipation and release from tutelage

revisited: the Age of Majority Act 1972" (1973) 90 South African

Law Journal 57
hriberg JH "The African conception of law" (1934) 16 Journal of

Comparative Legislatien and International Law .30

Elias TO Croundwork of Nigerian Law London Routledge 1954

3ritish Colonial Law, a comparative study of the interaction between

English and local law .u British dependencies London Stevens

1962
—— The Nature of African Customary Law Manchester UP 1962




253

Falconbridge JD Essays on the Conflict of Laws (2nd Ed) Toronto Canada
Law Book Co 1954

Forsyth CF "Tus inter gentes: Section 11 (2) of the Black Administration

Act 1927" (1979) 96 South African Law Journal 418

Gelfand M The Genuine Shon: Gwelo Mambo Press 1976

Chana GCovernment Commission on Marriage, Divorce and Inheritance
Report Accra Government Printer 1961

Cluckman M "African jurisprudence" (1961/2) 18 Advancement of Science
439

———— The Tdeas in Barotse Jurisprudence New Haven Yale UP 1965

wnnem  The Judicial Process among the Barotse of Nor.oern Rhodesia (2nd
Ed) Manchester UP 1967

—— (Ed) 1deas and Procedures in African Customary Law London OUP
1969

——— "Limitations of the case-method in the study of tribal law" (1972/

3) 'aw and Society Review 611

Goldin B and Gelfand M African Law and Custom in Rhodeaia Cape Townm

Juta 1975
Coode WJ World Revolution and Pamily Patterns GClencoe NY Free Press
1967

traveson RH Conflict of Laws (7th Ed) London Sweet and Maxwell 1974

Crotius H (translated by Maasdorp) The Introduction to Duteh Jurisprudence

Cape Town Juta 1878

Hihlo HR The South African Law of Husband and Wife (4th Ed) Cape Town
Juta 1975

—~—— and Xahn E South Africaiy the development of its laws and

constitution Cape Towm Juta 1965

—— and Kahn E The South African Legal System and itr Background

Cape Town Juta 1968
HarmondeTooke WD Bhaca Society Cape Town OUP 1962

Taunan H Standard Shong Dictionary (2nd Ed) Salisbury Rhodesian Literature

Bureau 1974

sartlapd ES Primitive Law London Methuen 1924

Harvey W% "The evolution of Ghana law since *ndependence” in HW Baade

(Ed) African Law: new law for new natfons 47




254

Hastings A Christian Marriage in Africa: Lving a report commissioned by

the Archbishops of Cape Town, Central Africa, Kenya, Tanzania and

Uganda TLondon SPCK 1973

Hoebel EA The Law of t.imitive Man: a study of primitive legal institutjons

New York Atheneum 1972
Hohfeld WN Fundamental Legal Conceptions New Haven Yale UP 1964

Holleman JF Shona Customary Law, with reference to kinship, marriage, the

family and the eatate (ape Town OUP 1952

——e~ African Interlude Cape Town Nasionale Boekhandel 1958

e Chief Council and Commissioner London OUP 1969

e Igsues in African Law The Hague Mouton 1974

Howell PP A Manual of Nuer lLaw London QUP 1954

Howman R Report on Wative Courts for Southern Rhodesiai a comparative

study based on a visit to Kenya, Uganda, Tanganyika, Northern

Rhodesia and Nyasaland Salisbury Department of Native Affairs
1952
"The Native Affairs Department and the African" (1954) Nada 42

Hunter M Reaction to Conquest {(2nd Ed} London QUP 1961

Mutchinson TW et _al (Eds) Africa and Law, developing legal systems in

African Commonwealth nations Madisen Wisconsin UP 1968

ife University TIntegrabion of Customary Law and Mpdern Legal Systems in
Africa (Conference held at Ibadan; 1964) Tlewlfe and New York
Ife UP and Africana Publishing 1971

Tnternational Encyclopaedia of the Social Sciences (Sills DL Td) New

York Macmillan 1968

Jolowicz HF Roman Foundation of Modern Law Oxford Claredon Press 1957

Junod HA The Life of a South African Tribe {2nd Ed)} wLondon Macmillan
1927

Rahn=Freund 0 General Problems of Private International Law Leiden
Siithoff 1976
Kaser M Das Rbmische Privatrecht -~ ich Beck 1955«59

(translated by Dannenbring) Roman Private Law (2nd Ed) Durban

But terworths 1968



255

Kelsen H (translated by Knight) The Pure Theory of Law Berkley California
UP 1969 '

lvnya Government Commission on the Law of Succession Report Nairobi
Govermment Printer 1968

—— Commission on the Law of Marriage and Divorce Report Nairobi
Government Printer 1968

Rerr AJ "The reception und codification of systems of law ir Southern

Africa™ (1958) 2 Journal of African Law 82

The Custow.ary Law of Immovable Property and of Succeasion (2nd Ed)

Grahamstown Rhodes University 1976

Keuning J "Some remarks on law and courts in Africa" in Integration of

Customary Law and Modern Lepal Systems in Africa 58

Kollewijn RD "Interracial private law” in B Schrieke (Ed) The Effect
of Western Influence on Native Civilization in the Malay Archi=

pelago 204

Krzeczunowicz G '"The nature of marriage under the Ethiopian Civil Code

1960: an excgesis” (1967) 11 Journal of African lLaw 175

Kuper R and Kuper L (Eds) African Law: adaptation and development Berkley

California TP 194%

tazer 1, "Legal centralism in Seouth Africa™ (1970) 19 International and

Compara! ive Law Quarterly 492

.ewtie RD "The repugnancy rule in African law and the public policy rule

in conflict of lawae"™ (1979} Acta Juridica 117

1.-win J Studies in African Native law Cape Town Afyrican Bookman 147

Liewellyn X and Hoebel EA The Cheyenne Way: conflict and case law in

primityve jut . sprudence Norman Oklahoma UP 194l

Maine HJS Ancient Law London Everyman 1965
“'Baye K '"I'Bxperience sénigalaise de la reforme du droit” (1970) 22

Revue Internationale de Droit Comparé 38

e ' WT  "Recognition of polygamous and potentially polygamous marriages

and conflict of laws" (1962) 6 Journal of African Law 54

Morris " "Matrimonial Causes Act, 1971" (1972) 16 Journal of African

Law 71

Morris JUC (Ed) Dicey and Morris, The Conflict of Laws (9th Rd) Vondon

Stevens 19732



256

Nadel SF The Thew = of Social Structure London Cohen and West 1957

The Foundations of Social Anthropology London Cohen and West
1958
Nicholas B  An Introduction to Roman Taw London OUP 1962

Nkrumah k "Law 1in Africa"™ (1962) 6 Journal of African Law 103

Ollennou NA "Comments with special reference to customary law" (1969) 2

East Africa Law Jourmal 97

Palley C The Constitutional History and Law of Southern Rhodesia, 1888~
1965 London OUP 1966
T"ark AEW The Sourcesof Nigerian Law Lagos African UP 1963

Parsons T The Social System Glencoe I11 The Free Press 1951

Essays in Sociological Theory Glencoe I11 The Free Preas 1954

Paten GW and Derham DP . 7 xtbook of Jurisprudence {4th Ed) Tlondon OUP
1972

'#:damon M "Les grandes tendances du droit de la famille a Madagascat"

(1965) 2 Ammales Malgaches 59
Phillips A and Morris HF Marriage Laws in Africa London OUP 1971

Yogpisil L. "E Adamson Hoebel and the anthropology of law" (1972/3) 7

Law and Society Review 537

Posselt FWT Tact and Fiction: a short account of the natives of Southern

Rhodesia Bulawaye Rhodesia Printing 1935
Poulter SM  "An essay on African customary law research techniques; some

experiences [rom Lesotho™ (1975) Journal of Southern African Studies

181

Rae'' 'n W "Dispensing with the personal law" (1963) 12 International and

Comparative Law Quarterly 125

Read JS5 "A milestone in the integration of personal laws; the new law of
marriage and divorce in Tanzania" (1972) 16 Journal of African Law
19

Fe. or DH Zulu Tribe in Transition, the Makhanya of Southern Natal

Manchester UP 1966
Redden KR The Legal System of Ethiopia Charlottesville Michie 1965

Rocesia Government Commission of Enquiry into Native Affair., 1910-1911



257

Report Salisbury Goverument Printer 1911

—— Commission appointed to inquire into and report on administratiwv
and judicial functions in the Native Affairs and District Courts
Departments Report Salisbury Govermment Printer 1961

—— <{Constitutional Council Report ... {on) the Native Law and Courts

Act Salisbury The Council 1963

—— Commission of Inquiry into Racial Discrimination Repert Salisbury
Government Printer 1976

Robert A "A comparative study of legislation and customary law courts in
the French, Belgian and Portuguese territories in Africa’™ (1959)

11 Journal of African Administration 124

Ruberts § "A revelution in the law of succession in Malawi"™ (1966) 10

Journal of African Law 21

—~—= ""The Malawi law of successlon: another attempt at reform"” (1968)

12 Journal of African Law 81

Rubinson RE  "“The administration of African customarv law" (1949) 1

Journal of African Administration 158

Rubin L "The adaptation of custcomary family law in South Africa" in
H Kuper uaud L Kuper {Eds) African Law: adaptation and development

196

Salacuse JW An Introduction to Law_in French-speaking Africa Charlottesville
Michie 1969
Schacht I An Introduction to Tslamlec Law Oxford Clarendon 1964

Schapera T A Handbeook of Tswana Law and Custom London Frank Cass 1970

3chmide ¥ "Nationality and domicile in Swedish Private International law"

(1951) 4 International Law Quarterly 39

Srhmitthoff CM  The Fnglish Conflict of Laws (3rd Ed) loundon Stevens 1954

Schrieke B (Ed) The Pffect of Western Influence on Native Civilization

in the Malay Archipelggo Batavia G Kolff and Co 1929

Sctlz F (translated by Wolff) Principles of Roman Law London OUP 1936

Scidman RB "The reception of English law in Colonial africa revisit~i"

£1969) 2 East! african Law Journal 47

—= "Law .iad economic development in independent, English-sneaking,

sub-5aharar Africa"” in TW Hutchinson et al (Eds) Africa and Law,

developing lega” aystems in African Commonwealth nations 3




258

Seymour SM Bantu Law in South Africa (3rd Ed) Cape Town Juta 1970

Sievwright DW "Marriage in contemporary urban Bantuwspeaking communities

in the Republic of South Africa™ (1965/66) Acta Juridica 149

Silberberg # The Law of Property Durban Butterworths 1975
Spiro E Law of Parent and Child (3rd Ed) Cape Town Juta 1971
Stafford WG and Franklin E Principles of Native Law and the Natal Code

Pietermaritzburg Shuter and Shooter 1950
Steyn G The Law of Wills in South Africa (2nd Ed) Cape Town Juta 1948

Stopforth P Two Aspecls of Social Change, Highfield African Towmship,

Salishbury Salisbury 0Qccasional Paper No 7 Department of Sociology

University of Rhodesia 1972

Tyler SA (Ed) Cognitive Anthropology: readings New York Holt, Rinehart

and Winston 1969
Thomas JAM The Institutes of Justinian Cape Town Juta 1975

i da Government Commifsion on Marriage, Divorce and the Status of Women
Report Ertebbe Covernment Printer 1965

'ESCCO  International Social Science Bulletin 1957

wan der Vyver J0 "Repapubjektiwiteit” (1973) 36 Tydskrif wir Hedendaagse

Romeinu-Hollandse Reg 266

van Velsen J '"Procedural informality, recomciliation, and false comparisons”

in M Gluckman (Ed) Tdeam and Procedures Iln African Customary Law

'17

van Tromp J Xhosa Law of Persons Cape Towm Juta 1948

van Warmelo P An Introduction to the Principles of Roman Civil law Cape

Town Juta 1976
Voet J (translated by Gane) Commentary en the Pandects Durban Rutterworths
195

von Benda-Beckmann P "Comment on Kamcaca v Nkhpta" (1968) 12 Jourmal of

African TLaw 173

Wetson A Rome of the XIT Tab® :s; persong and property Princeton UP 1975




259

APPENDIX 'E’

RESFARCH PROJECT INTO CUSTOMARY LAW TN RHODESIA

RESEARCH METHOD

The purpose of thls project was to gather information om certain

specific aspects of customary law. In particular the follewing points

were inveatigated:

fa)
b}

()

#
b

. . . 1

tapics which had not been fully canvassed by previous authorities ;
. . 2
controversial points of law ;

rules of law which might have changed since previ us authc ‘s did

thelir researchj;

noints of law which appear to have been incorrectly stated by the

courts

The ohiect was not to seek a comprehensive statement of customary law

as it is practiscd amongst the warious African peoples of Zimbabwe~Rhodesia.

With this limited objecr in view, it was congidered unnecessary to employ

The principal authorities being: Holleman Shona Customary Law,

Thild The Hiatory and Extent of Recognition of Tribal Law In

Rhodesia. Hollewan does not deal with the law of delict and

contract; €h'ld and Coldin and Gelfand African Law and Custom

in Rhodesia give only limited coveraye

for instance, who owns a wife's earnings; vesting of guardianship

‘n the natural father of an 3llegitimate child,

for instance, the status of women, the nature of rutsambo and

rovoro,

for instance, the question whether there is an action fur breach

of promise to marry: in Five v Mbamba 1953 SRN 613, the court

held that there s mo such action,
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the type of research method advocated by Llewellyn and HoebelS. A full
investigation of African culture was superfluous to an understanding of
the application of the rules and principles of customary law since there
were already sufficient WOrksﬁ. The "case study' mecthod proposed by many

. 7 .
legal anthropologists was rejected for several reasons.

(1) Foremost was the shortage of time, personnel and ready funds to

facilitate such a project. Many of the aspects of the law to be

A

Llewellyn and Hovbel The Cheyenne Way especially 20 sq; (and see

Pospisi? "F Adamson Hoebel and the anthropology of law"' (1972-3)

7 Law and Society Review 537) the authors noted that there was

frequently divergence between the purposive and functional aspects

of law, especially in a society which was in “he process of change.
They felt that law, in these circumstances, was any rule whirh would
be recognised as 'proper ‘- prevail In the pinch" not an absctract
rule which oupht to he obeyed, If one 1s to discover what the law
is, one has tuv look at what the courts actually apply to the solution

of cases and how they apply it, Hoebel in The Law of Primitive Man

continued forcefully to advocate the 'case study” method. He

attacked previcus works which had contented themselves with statements

of abstract rutes, saying that: "(it) contents itself with an almost
rassive acceptance of ideal law as truly represenmtative of the law ...

it does not concern {tself to any great degree with variations from

rhe srated norm: nor doeg it test the presumed norms with cases to

see whether they actually hold when challenged in real 1life situations."”
This study of cases was further elaborated by lurer legal anthropologists*:
Gulliver "In'roduction to case studies in law in non-Western societies"

in Nader (Ed) Law and Culture and Society 17-19; Gluckman "Limitations

~f the case-method v the study of tribal law" {1972-3) 7 Law and

Soclety Review 611 at 615 sq,

A See the works ¢ir t helow,

g See the works cited in footnote 5; cof also Holleman "Trouble

rases and trouble-less cases In the study of customary Taw and legal

reform” (1972-2) 7 Law and “oclety Review; and Poulter "An essay

on African customary .aw research techniques; some experiences from

Las: ho' (1975Y Journal of Southern African Studies 181,
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investigated were unlikely to come before the courts and, even if
they were, the length of time involved in waiting for the material
to arise made it an impractical proposition. The spread of case
material would do little to advance the type of knowledge sought in
this project; areas in which most disputes arise (primarily family

law) have already been well documented,

(2) Teaving aside thise practical considerations, it was considered
unlikely that the case study method would prove as illuminating as
the approach finmally adopted, The case study method tends to favour
the inveatigation of a restricted area and tends to reveal many
natochial features of a small community., What was required was
information of general principles of customary law . rather than

a Jetailed study of a sperific area.

Accordingly, an appreach. similar in some respects to that employed by
Allott and his Restatement projecta, was chosen. Field workers were
sent to four different Tribal Trust Lands to deliver a semi-structured
gqucut jonnaire to local authorities on customary law, namely. chiefs,

he acmen and village headmen. The method used differed from Allott's

Rustatement project in _wrtain respects. TInformants were interviewed at
their homes, Tt was fe t rhat this was more conducive to an iuvformal,
discursive atmespt - and had the advantage of saving time and expense
it transporting the intermaats to a selected meeting pont. Secondly,

tlwe "panel discussion” was not used, primarily for the reasons advanced
proviovsly, that is, rime and expense. The possibility that the iwdividual
imformant might be wroug ar biased i his opinion was taken into account,

A sufficiert number of -nformarnts were chosen in each area ro obtain a
spread o1 opinion which weuld help te overcome this problem. The
Jtsegrsive rature of t'v ninsel discussion was, to some extent, simulated

by the field worker whe attempted to prrbe the informant's opinion by

puttring hypothetical problems to him, testing his answers and discussing

The early portior of this project presents waripus systems of
customary law as 1 series of precise +ales which were der?: d
from panel discussiors with experts in customary law. a. such the

n thet onivy a system of id. ised rules was

Ha

project was « ~iticised
vresented, which ¢é°d not c. .e into account the flexibility with which

the rules shou:d be anplied in practice, Gluckman op cit 618,
o *
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other probabilities. Tn any event, it was found, in practice, that a
mmmber of peovple became interested, joined in the jnterview and debated
all aspects of the question so that a fully rounded opinion was ultimately
achieved. The questionnaire form was used mainly as a ~uide for the field
worker; information was vlicited from general discussion, not from pre-—
determined questions.

It is hoped that the disadvantages of the Restatement approach could be
9

avoided. Poulter outlined the Ffollowing three objections”:

{1} "As with auy othcr type of investigation involving personal communication
and interaction between researcher and his subjects, there is a grave risk
of distortion.” Fach of the field workers was well prepared for the
nroject. They started work in their native Trilal Trust Land, an area

with which thoy were tharoughly lamiliar, ‘They were all Africvor law
students and bhad been required to prepare for the project hy deing back=
pround tesearch inte the pature and principles of customary !aw.

Thev did, of course, possess a legal education and had been fully advised

4g tiv the best a) sroach to he adopted towards informants in the fileld. With
this preparation, they were able to distinguish the bias«d or ill-informed
infermant;  furthermore, they had sufficient genmeral knowledge of the
subiect to he able te ascettain whether the principles they were seeking

had “social reality."”

{2y "It is Jdifficult to ensure that those who are selected to pive
thelir opinions {(are) really qualified to gpeak with authority.'" Ob-
viously, the ficeld workers sought the opinion of those who appeared to
Be hest qualilied in the circumstances. 7The iLnformants were all men in
rositions of authority whe had cousiderable experience with the applica-
tion of customary )aw. They presided ovetr courts, acted as assegsors
or assisted members of their villages in litigation, Most of the
informants tended to be middle-aged and, for this reascn, field workers
delibe:rately sought the opi~'n of younger people and those who lived

# ' worke. .n thetowns *o verify the attitud.s of the informants. A
~utther check, when possible, was later made on the information given

through the offices 0 c“he loca' district commissioner.

9 Poulter on ¢i 185%-788,
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(3) e practical JJifficelity mav he encountered that an interpreter
is - veded if the participants are speaking in the vernacular. This
dirticulty did not arise as the field workers were fluent in the

langiage of the area.

General principles of authropological research were, of course, horne

in mind in instituting this project. As will become apparent, the field
worker lived in the community as a participant observer; he had a
fluent conversational ability in the lanpuage and he had sufficient
sponsors in the community to facilitate his work. The selection of
field workers ensured that there would be as few barriers as possible

hetween the field worker and the informant,

"Teld Workers

The character of {ie!d workers is, undoubtedly, the key to a
successful research project into customary law. Two African law
students weve chosen for this task. Tt was : cusidered essential that the
ficld workers be Afvivun so that there would be no feeling of reserve on
the part of the informants. Care was taken that the field workers begin
their projects in their native Tribal Trust Lands, where velations and friends
cor'd sponser themlh. In this manner, it was hoped that the familiarity
of the informants with rthe Field workers would: (a) assist in breaking
down any feciings of reserve; (b} assist the field worker in developing
his interview .~hnique in a relaxed atmosphere; (c) any local knowledge
of the field worker could be used to supplement and clarify obscure or
controversial paints which might arise; (d) ther~ would be no lanvuage
narriers o ‘nhibit interviews; and (e) field workers would be able to
wleet anformants, wr'  orior knowledge as to whom would be most suitable

‘or the purposes of the project.

‘o first field worker, wheo worked in the Chiaota and Marange Tribal Trust
Lands, was a mature student of about thirty years of age, He “ad been
studying law for three vears. His family was resident “n Chiota. The
sceond field worker was sumewhat yvounger, <wenty years of age, a highly
ooells _nt, second vecr "aw studert, His parenis were living ‘» Guelo
-1t most of his relations res- ded in the Chiwundura Tr-bhal Trus! ".and,

w' > he started higz project.

o Gnoode and Hatt Metheds in Social Research 188~189.



















Having sclected an inforwmant, the {icld worker arranged an interview with
him. Fer this purpose, a questionnaire was used. In view of the con-
siderable scope of law to be canvassed, 1t was necessary Lo provide some
simple Lormat, both to be used as 2 guide and to Facilitate the taking
of notes during the intervicw, This gave & degree of structure ro the
interview., Field workers were particelarly instructed not to engage

the informants in a "quiz" hased on tbe questionnatre but, rather, to
attempt te elivit informat:on by means of informa! conversation. The
tteld workers found that it was advisible te start by engaging the in-
formant on the question of  yovore This proved to hoe a toplceal
question, on which most tolormants had deeided views. Onee 3 rapport
had been establislbied, 1t was possible Lo branch out into more sensitive
arens.  Ficld workers were instricted aet te chuoflenge the statements
which had been made by the {ntormants nor to engage in a debate as to
thetr correctness nor te oxpress approval or disapproval, They were
voconraged, instead, Lo pul guestions to the infuormants in order to dis-
vover intther details aud to test the validity of the informatien
aparust hvpothetival cascs.  Wherever possible, the field workervs

were asked to obtain reldrence to actunl cases and, 1n order to check
informgtion and obtain a geeper insight inteo the social recalities of

the taw, the field workers were asked to attend as many cases as possible.

creld workers Found that, in practice, Lheir interviews werd seldom
restriceed te only one onformant ac a time. Considerable intervst was
cecilod I the commupity ond family and friends gathered round to

pdrticipate in the interview. In (his manner, questious wore often
dehated by a number ot neople.  Most interviews took » tull moreing or
atterneon te complete and many took place ab night; Lo < especially

so o during toe weekends, wlien people returned from work and had the leisure

faootallk at tength,

The cleild wolkers noted a depree of Lest sophistication in Chiota,

Chiwondura and Guroe. Hoth the University of Rhodesia and the Covernment
houl osreviously used these arevas for tesvarch prolects md, parvicularly
in (ntu fwhere Hnlle vowas engdged inoa vescarch preie o, the people

vere el e preparcd foroprarects o this nature,

ity w datr had hoe,o lected, “he S5 U WOTKRe S woere 1 Hied Lo
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There is no difference between a polvgamous and monogamous union in .

far as tue husband's proprietary rights viz—a=-viz his wife (or wives) is
concerned. Informants said that, in practice, however, a wife will tend

to have greater freedom in her use of (he propertv which she has in her
possession. The husband will not be able to take the same intimate interest
in his wife's affairs which leaves her [ree to act as she deems fit,

consulting her husband only with regard to more serious matters.

The only differcence between the proprietary regimes of a monogamous and
polygamons marriage is that the property of each house in a polygamnus
marriage is kept strictly separate from other houses. LEven so, the
bushband has the same generasl right of administration over all property

in the family, regardless of which house has immediate control of the

property.
27 Can a hushand trvaansfer property from one house te another 7
Y N n/K
CHIOTA - 21 -
MARANCE - 30 -
CHIWUNDURA - 31 -
GUTU . 22 .

There wis gueneral conscnsus that a husband, once property has been allotted
Lo 1 particular housce, may never transfer that propertv to anclhier house.
informants were asked whether the husband could not transfer property

Pevm oane bouse to anether, if the latter had no food to feed its members,
ihe reply was that be¢ wmav transfer property from one hoeuse te another only

Wil the cousent of “ne wife concerned and the property 1 then considered

Feor fave been loaned te 4p equivalent wust be returned.

Ptothe husband does (vansfer property from one house to another, withaut
e wife's consent, s»e will have grounds to complair immediately to the
titly court, TIn arguing her case, the wife shouid bhe suppu: ted by one of
her husband's relatives. 1f she receives no satisfaction in this tribunal
e may Lake the malter to A wardhead or chief's court if noecessary, with

e assistanc of her village headman.

by o Lhe ceonomi- needs of each house govern the a-ineiples ot

dllotment ofF proneris Lo the houses ?
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' N /K
CHIOTA 21 - -
MARANGE 30 - -
CHIWUNDURA 11 . -
GUTUE 2 - -

It the husband has property te allet, should he allot an equal share

tce each house?

Y X DK
CHICTA 21 - -
MARANGF i - :
CHTWUNDURA 31 - -
GUTU 33 - -

The answers to these questicns aru seemingly cantradictory: on the

one band, informants said that the economic needs of each house govern
atlotment of property whereas, on the other, each house should receive

an equal share. The husband, if he acquirtes property (particularily

roud, clothing and cash) 1s obliged te alipt such property to his

various wives 1f they need material assistance. {In practica, of course,
ir will be difficult to argue that they do not need such property). In
venernl, carh hovse iz entitled to share equally witl the other houses;
it this rule 1s tempered by the prionciple that the size and cconomic
needs 01 rach house may require special consideration. For ingtance, 1€
7 man hias twe wives, oue of whom has fFour children, and the other only one
=i ld, he should allocate a largex share of any food he has acquired to

Phe house wiich has rhe greater number of children.

Yot

E Can an apgrieved wife hring an action if the allotment is unreasonable?

¥ N D/X
CHINTA R - -
MARANCGE 30 - -
CHTWUNDURA 3 - -
G 22 - -

freat care must be taker by the husband, when allotting propueriy to
e wvarions houses not o snow undue fav  ritism, 1 une or his wives
.3 aggrieved by a b.iasea allotment she may bring an aciion in the family

court for redress i much the same manner as she mav sue for property

vt has heen tooher ave of her house without her censent.
o nusband persist © in favouring one house at the expense or ancther,
tnis may poovide goou reason for desertion.  The aggrieved wife will feel

aer hwehand no songer values her os a wife and will be comp. led to desert.
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300 Does a wife have a right r- <ue her husband in delict?

Y N D/K
CHIOTA 2] - ~
MARANGE 30 - -
CHIWUNDIRA 31 - -
GUTU Z2 -

Wives have a clear right to sue their husbuands for any wrongs the latter
may nave committed against tuew, Usuallv the matter will be instituted

in the family court; the wife will cail all her husband's relatives to
hear the matter and will present her own case. She will mot need the
forma! assistance of any cof her husband's relatives in doing so0. but

may request the help of her husband's father or one of his relatives. The

husband's aunt (vatete/samukadzi} should be present at the hearing. Tf

the wile has deserted to her own family, she will stiit bring her action in
her husband's family court but, this time, she will be assisted by her own
suardian or one of her brothers or uncles, If no solution can be reached

in the family court, the matter mav well lead to the dissolution of the

marridge.,

3 Does a wife have 3 right to sue any third party in delict?
Y N D/X
CH10TA 21 - -
MARANGE 30 - -
CHIWUNDITRA 26 E -
GUTH 22 N -

fntorments veplied that rhe wife has a right to sue any person who has

i tted a wrong against her. The right vests in her pervrsonally

iy although she shouid be assisted by her husband when bringing rhe

el ter o court, he vannet prevent her from bringing the action by refusing
o assiat her.  1f he o1d rofuse his assistance, his wife could obtain the
assistance of her village headman.

six Inrormunts in Chiwundurs whe a'leged that rhe woman did not have

it Lo sue a third pertv in delict, stated that the decizior *o bring

C-v woctdon lies with tie woman's husband.  They were all memuers of toreign

| R PR

+

SRovery rare tor 8 woman to be sued In her own name without tor hushand's

s w1 e He is 114able Lo pav any damages which may be aw. ded against ber

and,
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conseqr .ntly, must he present to protect his interests.

32  Does a husband have unrestricted sexual rights over his wife ?

Y N D/K
CHTOTA 21 -
MARANGE 30 - -
CHIWUNDURA 31 - -
CUTU 22 - -

The fact that all the informants were male may be of particular significance

in interpreting their answers to this question and the following two.

By "full sexual righcs" was meant that che husband has the right to his
wite's sexuval favours ro the exclusior of all other men. If another man
has intercourse with his wife, the husband is entitled te sue the lover for
damages for adultery. The phrase {further inecludes the husband's right

to demand scxual tntercourse when he chooses, subject to the customary
periods of restriction on intercourse: for example, during menstruation
and after the scventh month of pregnancy until about six months after the

oirth of the chi]di.

13 Does a husband hove the right te rtegulate his wife's freedom of movement

Y N D/K
CHIOTA 21 - -
MARANGL 30 - -
CHIWITNGI'RA R - -
cUTe 22 - -

A bushand has the vigat Lo determine whether his wife may Jeave the family

aoie , Tor flow fong she may leave and where she mav go.

't wonrld seem that it she disobeys his instructions or leaves without his
prior knowledge and cvonseut, her action may be indicative of a serious
breakdown of the marr.age, requiring the intervenrion of cither the

wife's or husband's fawily.

P

! Hoilew.. 19500 b4 saq.  The converse siti. i1« was pot explored:
e hisband 1s expecfed to have regular and irequent irtercourse
cith his wife, 15 e fa'ls in thie duty bis wife has lepitimate
vrovid for cep’a.n’ to his famwilv or even a tridbal cour: .

t

?



34 Is the husband’ s ripht to chastise his wife limited?

v N /K
CHIQTA 2 18 -
MARANGE - 30 -
CHTWUNDURA - 21 -
GUTU - 22 -

By this question, informants scem te have understoud that the husband
has an unfettered discretion when to chastise his wife. They all felt
that he could not, with impupnity, inflict serious injury on his wife,

When exercising his right, moreover, the husbaund is expected to be

moderate,
36 Does the hushand have an unqualified obligation to maintain his family?
Y N D/K
CHIOTA 21 - -
MARANGE 30 - -
CHTWUNDURA 31 - -
Grery 22 - -

ir this question it was sought to discover whether there is any qualification
of the hushand's right to mawntain his wife {or wives) and family. TFor
instance. 1Y the husband had beep injured and were unable te work, would

the obligution to support the children shift to his relatives or to his wife?
"h.x wag thought t. he especially impertant, today, when many men are

wark iz tn commerce and industry in the towns, and are already left to manage
the tumily affairs 1v the tribal trusc lands Since family responsibilities
Jre being shared, in this manner, circumstances may arisc when a wife's

responsihilities are irncreased.

'ile unanimous answer wag that the husband's duty to maintuin his family may
never be limited. regardless of the circumstances., If a husband failed

‘it his duty, the wife would have grounds dissolution ~f the marriage.

i opractice, i o polygamous family, this obligation may be reduced. Each
wife is responsible for her own house, especially with regard to providing
cood, and she will net make any demands upon her husband unless matters are

2erions.

7 Does o wite have an obligation to .aintain her husband?



v N /K
CHIOTA 21 - -
MARANGE 30 ~ -
CHIWUNDURA 31 -~ -
GUTU 22 - -

This question follows from the previous question. Informants were asked
whether the wife would be under an obligation to maintain her husband (to
the extent of finding employment, if necessary)} if he were disabled or
unable to work. The -consensus was that a woman was under no such duty.

A wife is obliged to support her nusband enly to the extent of growing
craops and food for bhim and the children. Obviously, she is alsa under

a duty to perform the normal wifely duties such as cooking und cleaning
but her obligations extend no further than this. Tt is obvious that

tustomary law has not evolved a reciprocal duty of support.

41 Noes a wife have the power to demand dissolution of the marriage?
Y N D/K
CHIOTA 21 - -
MARANCE 30 - -
CHTWUNDURA 30 - -
crTn 22 - -

The consviisus was that the wife has the power to demand dissolution of

her marriage Ir view of tlolleman's statement that:

"the rnrerests 2f the families cutweigh the

private intevests of husband and wife
amd the wite's starvs ag & minor, it was deemed important tc discover to
whether tle wife's power was in any way restrieted. Informants agreed
that the wife must prove that she had been subject to cruelty and neglect
on the part of her bushand of sufficiently serious degrec before either
of the families would vntertair the idea of dissolving the marriage. As
intormants ‘i Marange said, rovoro will have to be returned s» the woman

w.!1 have to prove *c¢ ner family that she is in dire ‘rcumstinces before

Jreooan win thelr sunnor: an & Tormal  action,

loovi -w of this, 1t wouid appear that, in practice, ' wi®: s power is
. ums ribed.  She 417 have o show nositive sipns of 1o catment
17 aeshane e 1} nagve tfo take rcare that she abtains th. support of
“or own familv, who wol ot he inclined to sympathise She varr, of

Cirse, request her cushandle family to reprurwnd him for his behaviour but
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this will be done in .ircumstances where, for one reason or another,

she wishes the marriage to continue. It is possible that she may approach
her village headman to gain his assistance in bringing the matter before
the court, 1f she has been rvefused help by her own or he: uwusband's family
but, by doing so, she 1is running the almost certain risk of being rejected

by her own family once the marriage has been dissolved.

. . 1
44 Does the wife or her family have to send a gupuro™ to the husband,

if it is the woman whe is demanding dissolution of the marriage?

¥ N D/K
CHIOTA 4 20 -
MARANGE - 30 -
CHIWUNDLLA t 25 -
CUTy - 2z -

This question was asked to Investigate in more detrail Question 41.

Because this is a rejection token, there can be po question of it

being, given by a woman te her husband. As informants in Chiwundura

sa1d, a wife cannot reject her husband. If a woman wishes ro divorce her
hushand she may do one of two things: she may either approach his family
and discus: any grievances she has with them or, if they are nol prepared
' assist ber, she must desert her husband and return to her own family.
T+ iz then up te the husband to sue his tezwara for return of rovora.

tt the wife deserts in rthis fashreon, there is an 1mmediate assumption

that she 1s the cause ¢f the breakdown of the marriagez. This places

her family imoan unfaveurable position in so far as return of rovore

ig concerned. Because they are deemed to be at fault (in that their daughter
caused the Yreakdown of the marriage) they may be deprived of a greater
sertion of the ravoro when the question of return arises during the course
of the divorce action, The wife may, therefure, be severely disciplined
by her family and sent back to her husband unless she can show clear

~oof “hat st was forced to desert by reason of her hushand's ill-treatment.

HotTeman {1950) 282. 7The giving of a rejection token in Marange
w  mere comnonly described as duro kutura.

Hotloman (1950} 287,
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A husband is not in such an unfavourable positioun regarding dissolution.
he chooses to reject his wife he may do so., This raises a presumption

of guilt on his part but it is not nearly so difficult for him to dispel.
In particular, he does not require the assistance of another person to
bring the formal actiop and his family will not be as concerned about
return of the yovoro as the vatezwara. It is apparent from this question
and Question 41, that, 1n practice, the wife has no power to dissolve

her marriage. This 1s not surprising since the rights and duties created
hy the union concern the two families rather than the spouses. The more

favourable pasition of rhe husband is an unfortunate reflection of male

dominance in customary law.

46 On dissciution of the marriage what property may a wife take with
her?
No Labulation of respouses could be obtained in respect of this question.

The peneral response was that the husband and wife's estates would be

separated and the woman would be entitled to take all property considered

re be hers  The problem arose ir determining which property was deemed to

be hers. Informants were agreed that the woman was encitled to all her
umai property and ary property which she may have inherited, during the
marriage. from one of her deceased relatives. The wite's ancestral
<pirits ensured g sanction against any perseon who deprived her of such

BraTe T Ly,

A more conzenticus topic was the mavoko propertylt There appearcd to be
oo certawrn rules goveraning the disposition of this property but most
intornants said that {f the husband were the guilty partv 1n causing the
breakdown of the marriage, the wife would be entitled to take her mavoko
ntoperty with her. tonversely, if the wife were guilty of causing the
ireakdownn of the marriage, her husband could keep this property. What

ropuriy may be defined as mavoko 1% a controvelsia. lssue, but it would

sevm o inc . ude arcicles which the wife has personally manufactured and
nroncety which falls within her sphere of wurk activity. Proverty which
Sennot be apportioned to a particular <vheve ¢ activity is assumed to be

-~

Atialysed above in Question Nos 24 and 25,

1f
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the husband's and, therefore, remains with him. There appears to be a
definite inclination to deal with matrimonial property on dissolution on
the basis of fault: whichever spouse is at fault in terminating the

marriage will be peualised regarding mavoko property.

49 Do unmarried women have outright ownership in their property?

Y N D/K
CHIOTA 21 - -
MARANGE 30 - .
CHIWUNDURA 31 - .
GUTU 22 - _

In this, and in other gquestions concerned with ownership of oroperty,

the 1nformants were asked whether any person had the power to determine
the use and enjoyment of property under the individual's control; for
instance, if the family were in need, could a father, as of right, use
any property that his unmarried daughter had acquired for the benefit of
the fomily. It is oniy where a negative vreply was given to this guestion

that it was considered thdt a person owned property Toutright'.

Informants stated chac unmarriec women, regardless of their age, had
unrwstricred rights tc any gift which was given to them (an example of

wiich would be a payment made during the marriage negotiations). All

women who were old encugh to be earning their own wages, had an un-
restricted right to the fruits of their labour. Similarly, any crops

which the girl had grown herseif, were deemed to belong to her. The

girl is considered, however, to have a responsibility to make a contributien
Lo her parents, particularly if she were still living with them.

What becomes i..reasingly apparent from the responses fto questions on
sroperty is that white individuals might have unrestricted proprietary
canavity. in practice, their obligations toward their families determined,

in liarge measure, their use and enjoyment of the property under their

Lt LoD L .
. . . . 1,
1y o umnmuiried w  or have outrsight ownership in laud ?
Y N D/K
THIOTA 3 - 1
MARANGE 30 -
CH1W., MDY Ra 4 47 -
opT - 2 -

3

This question had no: been included ‘n the original quu innnaire, but im view
ot the response 10 M ouge. 'f was inserted 1n the ques ronnalro deli cr:' in
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Tu stressing the uneirvied girl's unrestricted proprietary capacity, under
Question 49, informants in Marange said that she may ewven own land. They
said .hat mature (and bv this they may be assumed to mean middle-aged) women
could own land in townships and business centres. Ploughing land would have
to be assigned to them by their fathers f(who remained the residual or

"true" owners), and before a woman would be allocated farm land, she would

have had to have been long unmarried.

Eight informants in Chiota said much the same as the informants in Marange;

the remaining thirteen informants did neot mention land rights as this question
lizd not been put to them. The field worker in Chiwundura and Gutu specifically
asked informants about the unmarried woman's land rights and received a
qualified reply. Tustead of saying that unmarried women can own land,
informants saild that they could never own ploughing land in their own name;
such land vested in their fathers and, at most, they might acquire from him

a ripht to cultivate such land. They were uncertain as to rights to plots

in townships.

51 Can unmarried women enter into contracts unassisted?
Y N D/K
CBIOTA 21 - -
MARANOE 10 - -~
CHIWUNDURA 31 - -
GUTU 22 - -

M an unmarried woman bas centered into a contract unassisted, van it he

repudiated?

Y N D/K
CHIOTA - 21 -
MARANCE - 30 -
CHTWUNDURA - 31 -
GUTU - 29 -
The nnanimous opinion was that unmarried women can enter into contracts

unassisted, and such contracts camnot later he repudiated. In Chiwundura
and Gutu, in _rmants said that a father was liahle for all his daughter's
swoalings with other pec..c; 1f she had entered into a contract in terms of
whicl: stie could oot perform, he was nolL entitled to repudiate the contract
vither because he hsc not known about it or had n L assisted h-s daughter
in making it. Taformants reasconed that sz farher, whose daughtoer did hasty

and rmprudent things, had only h'mself to blame. The other contracting
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party should not sufter when the father, i{ :e had taken the trouble to
discipline his daughter correctly, could have prevented such a situation

from arising in the first place.

Informants in Chiota and Marange introduced an interesting qualification

of this general rule, which was echoad to some extemt in Chiwundura.

A faLher is liable for all of his daughter’s dealirgs unless her dealings
are outside the sphere of her authority  This means that a father may
repudiate @ contract entered into by his daughter *f the contract concerned
a matter which was outside the usual sphere of activity of an unmartied
woman, 1o suvch circumstances, the other contracting party, presumakly has
enly himself to blame. In Chiwundura, informants said, for example, that if
a girl entered into a contract in a town, not concerned with the everyday
running of a home, she would be liable for the contract on her own account.
Basi. principles of agency seemed to govern the question of liabilicty. 1If

a woman purchased groceries for her father's household, he would be liable
te pay for them. If, on the other hand, she were living in a town and purchased
articles obviously for her own use, she would be liable. Similarly, if it is
clear that she were geing about her owm business, for example, setting up

a atore which she would manage herself, her father would not be liable.

This type of transaction is outside the woman's usual sphere of activities
anr! Lay person conlracting with her must do so on the understanding that

vhe woman is doing it for heraelf and not on her father's behalf. An onus
svems ta £all on the other contracting party to protect himsell if the woman
cananot fulfil her side aof Lhe bavgain: he cannot look teo her father for

redress.

Rasic division in sex roles seems to play an important part i1n determining

— Lo 1
hoth proprictary and contractual capacity .

1, an upnarried women sue or be sued in court unassisted?
Y N D/
CPRTOTA 21 - -
MARANCGE 30 - -
CHTW INDURA 31 - -
GUTL 22 - -
M-y openeral priecic e, all! women neeo 1e assista ¢ -0 thelir guardians

when ppearing before <he cowrt; but if a woman is adult and wmature, she may

i
I

s aiso Questr n LA,



approach the court unassisrted if she is suing her guardian or if she is
suing a third person and her guardian is not available and the matter is
urgent, Fven if the mattev 1s urgent, it is considered preferable that

the woman obtain the assistance of one of her male relatives, failing which

the assistance of her village headman, before coming to court.

53  Can a husband use his wife's umai property in time of need

Y N D/K
CHIOTA - 21 -
MARANGE - 30 -
CHIWUNDURA : 26 5
GUTU - 22 -

This question was pui to test the response to Question 24. TInformants

were agreed that a busband wmay never use his wife's pmal property.

&4 test situation - the wife is absent and an emergency arises in the

family - was putl to informants to discover whether there has been any
weakening in the traditionally rigid rules governing such property. The
response showed that the old rales and sanctions governing umai property
vemain in force, Some informants said thar the woman's ancestral spirits
watched over this propertv and the husband who interfered with it was
ourting disaster  Informants in Marange said that, as a matter of
praciroee, wives sent their umai property back to their own families so that

lnghand: never had Lhe coppertunity of using it.

A wite's consent would lLe needed before this property could be used by

“nether persot ana, in anv event. the property could be talon only on
'van hasite.  In fact, many women use their umaj propertv for the benefit

¢ their tamilies todav™, but this practice does not detract from their

abhsolture ripghe of econtre’ over it.

i ees a wife require her husband's permission to work in order to

acyulre mavoko property, if she is intending to be self-employed?

Y N K
CHIOTA - 21 -
MARANGE - I -
CHIWUN. A 30 I -
GrrYy 19 3 -

o e (1950 R



Does a wife require her hushand's permission to work to acquire
mavoko property if she is entering continuous employment with

a third person?®

Y N D/K
CHTIOTA 21 - -
MARANC!. 12 - 18
CHIWUNLRA 31 - -~
GUTUY 22 - -

Originally these twe questions were not included in the questionnaire
delivered in Chiota and Marange. Ioformants raised it of their own
accord. however, and accordingly, it was included in the second questionnaire

delivered in Chiwundura and Gutu.

The tield worker, when discussing the first question with informants

1n Chiota and Marange, did not make it clear that two potential situations
might arise; (a) the wife occasionally produces surplus property as

the result of her personal labours, and (b) she enteres into a business
enterprise on her own account, such as market gardening. This accounts
for the spread of opinion between Chiota and Maramge, on the one hand,

and Chiwundura and Gutu op the cther. Accordingly, informants in

Chivta and Marange assumed a2 situation where the woman occasionally
undertook some form of activitv whereby she could earn money or acquire
nreperly.  The question was only fully explained by the field worker in

Chiwundura and Gutu.

Thye most viluable cpinion may, therefore, be derived from Chiwundura and
Sug Tnfermants there felt that a woman is free tc dc what she pleases
‘subject te general “ivection from her husband) within the confines

ot the family, provided she does not neglect her primary duties as wife
and mother, 1£ she 1ntends to enter into any form of coutractual relation-
“fiip with a person outside the family, she will require her husband's
prior sanction. It is for this and other reasons explored above in
relation to mavoko properiy {see Questions 24 and 25) that the husband's
rermission ;s required if the woman is going into business, either on her
own . ount, or 1n ru' l-time employment with another person or a Firm.

{1 “larange a larze .asber ot informants did not raise the second questicn

as 1! had not been . ically put to them).
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535 Can a mavyried woman own land?

Y N D/K
CHIOTA - 21 -
MARANGE - 30 -
CHIWUNDURA - 31 -
GUTU - 22 -

Informants agreed that married women capnot own land. They may be
#]llocted land to cultivate by their husbands but the husband remains
the owner. The woman has only a temporary right to use it. Informants
in Chicota said that marvied women could not own land in townships and
business centres because of present statutory provisions which prevent

them from doing so

5k Can a married woman enter into a contract unassisted?
Y N D/K
CHIOTA 21 - -
MARANGE 30 - -
CHTWUNDURA 31 - -
GUTU 22 - -

If a married *»man has enterei into a contract unassisted, can

it be repudiated?

Y N D/R
CHIOTA - 21 -
MARANCE - 30 -
CHIWUNDURA - 31 -
SUTC - 22 -

811 the nformants felt that married women coull enict into contracts
rnagsisted and. if thev could not fulfil their obligations in terms of the
cantract, the contract could not be set aside; their husbands would he liable
fur their actions. [n Chiota and Marange, informants sazid that women had
couplete freedom bto c¢ontract concerning matters which fell within theiv
sphere of activity. They gave as examples the sale of mavoko property and
tYie purchase of household necessaries., Although thev were unable to give
auv examples, they felt that a cuatract outside 9 wife's sphere of activity
would require her husband's assistance., If a third person had entered into
~a0h u conltract with 2 married woman, informants were uncertain whether it
would be valid. The f-e'd worker from his discussiuvns, concluded that it
wight ve voidable at the instap e of the husband., The law on this point
cannnat be stated with auy certainty, primarily because the informents have

20 cxperience of this tyoe of situation.
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Informants in Chiwundura felt that married women should not enter into
relationships with third parties without their husbands' pricr sanction.
It was considered improper for a strange person te enter into a contract
with a married woman unless her husband were there to assist her or had
glven her prior authority. Nonetheless, they recognised that married women were,
by force of circumstances going to enter inte contracts with strangers
wirhout their husbands' krowledge or consent, especially 1r view of

rne fact that most husbands, nowadays, worked in town during the week.
Thew envisaged guch contracts ag the purchase of household necessaries
from local greocery sheps. They reasoned that these contracts were ob-
viously quite valid and could certainly not be set aside when the husband

returned home from work.

57 Can a married woman sue or be sued unassisted?

Y N D/K
CHIOTA 20 1 -
MARANGE 30 - .
CHIWUNDURA - 31 -
GUTU i 21

The conflict of opinion between Chiots and Marange, on the one hand ,
and CThiwundura and Gutu on the other is explained by a difference in
emphasis. Infeormanis in Chiota and Marange said thar tribal courts
were unot undulv concerned about the assistance of a woman when she
approached the court Tt was usual for a woman to be assisted but,

:f she were not, the court would not be especially concerned. In
Chiwvundura and Gutu, ipformants emphasised the normal practice: women
“hould be assisted im vourt and only in exceptional circumstances would

the court a4ilow them to appear umnassisted.

1Y 4 married woman were suing her husband, all informants were agreed

that she should obtai the assistance of one of his senior male relatives
wr, 1f they retrused their help, the assistance of cne >f the male members of
ber family — If she were denied assistance from either of these sources, she

wight approach her samusha and  quest his help. Onmly if he would not heip

ier,  ould the court ¢ rtain her acticn without the presence of a male

“triug Lhe trial.

When suing third parties, For rea=nns of convenience, Liowever, a court

mipht entertain an acrion brought by a wite who was unassisted if her



bu: band were not present and the matter were urgent. If the matter was
trivial and did not concern the husband, the court might hear the action

in uis absence,

In the converse situation, if a married woman were being sued, her husband
would always have to be present. Informants said that he would be responsible
for payment of damages and, hence, should have an opportunity of

defending the matter.

Informants in Chiota and Marange seemed more inclined to regard the
husband's assistance as a matter of formality and, generally, had a more
lenient attitude, In Chiwundura and Gutu, informants said that it was
something dene as a favour; women, lacking the experience mer have
require male assistance when presenting a case in court. Informints

felt that any woman who turned down this help would be foolish.

58  Are widows and divorcees free to remarry without the consent of

their guardians?

Y N D/K
CHTOTA 21 - -
MARANGE 30 - -
CHIWUNDURA 26 5 -
GUTU 21 1 -

Most informants said that widows and divorcees were free te enter into a
marriage of their own choice and that their guardians would have no say in
their selectien of a new spouse, It was felt that, as a matter of expediency,
the guardian would be pleased to see his daughter settled in a new home as
soon as possible and would not put any obstacles in the wav of her re-
marriage. His consent to the new union was necessary because he would

roecive the necessary rovoro but, as informants in Chiwundura said, the

giving of consent is a formality. It seems that because the amount of rovero
charyged will be less than for the girl who has never been married, the tezwara
would be less concerned with the union than usual, Informants said that widows
und divorcees were mvana (those who had already borne children). Their
rospects of marriage were not as good as those of maidens and, accordingly,
their puardians would be pleased te see them supported by another husband as

suon as possible.

Do pite the freedom wbich the informants apparsntly were prepair.d to accord
the widow or divorcee, it seems that civcumstances will dictate the de_:ce
of freedom. [nformants “n Chiota said that if the woman had been d.ivorced

and 1ad no children (or only one 5y two and was still young), her father



would have full confrol vver her marriage. Informants in both Chiwundura
and Gutu felt that a father could stop a marriage it he put his mind to it.
Undoubtedly, the status of the woman and, in consequence, her rovoro value,
will det..uwine the role played by ner father. The woman, disparagingly
termed mvana, does not warrant much in the way of rovoro and so her father
will allow her to marry whom she chooses;, but a voung girl, for whom a

high rovoro may he charged, will warrant stricter control.

3% Do widows and divorcees have putright ownership in their property?

Y N D/K
CHIOTA 21 - -
MARANGE ap - -
CHIWUNDURA 31 - -
CUTU 22 - -

Informants agreed that widows and divorcees had unfettered control of

rheir propertyl. Their guardians had no claim to the use of such property.
In this regard, the woman appears to be totally "emancipated' from male
guardianship Very often, of course, the woman will have children to
educate and suppoert and will use any property she acquires for this purpose.
i these circumstances, theve is 7o guestion of her Father demanding a

contrihutton toward his own household.

This rule is modifiled by the institution of kugara nhaka. Tf a widow
chooses to enter into a marital relaticmship witﬁ one of her deceased
nushand's male relatives (kugara nhaka) she falls under his guardianship
and per relatiouship with her husband's family remains unchanged. If the

widow refuses kugara nhaka, she would seem to be "emancipated" for purposes

ol proprietary capacity. She might, however, remain in her husband's
village {when {nformants in Chiota and Marange said that she would be allowed
Lo continue to occupy her husband's lands and probably his house as well).

Alternatively, she might choose to return to her family (sce Question 89).

1{ the widow remained in her husband's villapge, she would be allowed to
continue living and working on his lands. This is a matter of expediency
for .f the widow had a number of childrem to look after, the husband’s

retat 'ves would be onty too pleased to share the burden of caring for Llen

] . . .
In the sense de«-~rihed in Question o9,
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by altowing her teo werk the lands and produce food.

60 Can widow and Adivorcees enter into contracts unassisted?

Y N n/K
CHTIOTA 21 - -
MARANGE 30 - -
CHIWUNDURA 31 - -
GUTU 27 - -

Informante said that widows and divorcees who had become independent

were completely emancipated with regard to contractual capacity. There

was no limit imposed on the matters on which they could contract. Some
infermants in Chiota referred to a widow as 'the remalning head of the
family' (a remarkable departure from traditional Shona conceptions

of female status), and. accordingly., free to de what she liked. Informants
in Chiwundura saicd that, as a matter of practice, she might well rely

on the greater business experience of her father to advise her when entering
into a contract, In Gutu, informants were not as ready to regard the widow
nt divorcee as an emancipated person. They said that she continued to
remain under the authority of her father and, as legitimate guardian, he
would be responsible for her contractua! undertakings. Even so, his

assistance was not necessary for the making of a contract.

fal Can widows and divorcees sue or be sued unassisted?

Y N D/K
CHTIOTA 21 - -
MARANGE 30 - -
CHTWUNDURA 2 29 -
GUTU 3 19 -

Aparns 4 division eof cpinion between Chiota and Marauge, on the one hand,
d Chiwundura and Cutu, on the other, is encountered. In ChioLa and
Marange, informants said that divorced or widowed women were completely
cuanelpated and free to approach the court without the assistance of their
puardians., Some informants said that they were treated almost in the same
minuer as men. It was pointed out, however, that if the widow had elected
.o remain in her husband’s village she should aprroach the court in the

company of her deceased husband's younger brothe., if he were availab' -,

In Chiwundura and Gutu, informants said that widows and divorcees were no

differrnt from any other women with regard to locus standi, Hence, the

seneral rule is that he woman requires che assistance of bh:r guard n. TF

she we.e suing her guardia=, she might do so unassierted, but special dispensation
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wouid be needed from the president of the court and the matter would not pass
without comment. Certain types of dispute might be brought before a family
or village court, without the assistance of a man. These would be relatively
petty matterd, such as the straying of cattle and defamation, If the

widow had entered intc & union wirh one c¢f her deceased husband’s male
relatives or if she had elected to remain in his village, she should seek

the assistance of one of his brothers when approaching the court. If she

had returned to her own family, she would be able to rely on the

assistance of her father If, however., she had moved te a mew area and had
no available guardian. she should request the assistance of her local village

neadman.

From the above questions, and the reports of field workers, there appears

to be a clear difference in attitude regarding the status of women.
Informants in Chiota and Marange seemed ready to accord women a greater
degree of independence than informants in Zhiwundura 1 Gutu. While one
van account for this type of approach in Chiota by arguing Chat nearly all
the men work in nearby Salisbury, leaving women to run family affalrs alone,
ane cannut use the same argument in respect of Marange. Nor does there
appear to be a significant corrclaticn between urban employment of men and
emancipation of women, since a large number of the men in Chiwundura and
futu are employed in towns  The possibility of bias on the part of the field
worker cannot be discovn:edl but the most appareit and likely explanation is
that there has been uaoceven tribal development of the law with regard to the

atatus of womer,

A2 Does marriage serve to emancipate a man from his father's guardianship?
¥ N D/K
CHTOT A - 21 -
MARANCE 29 1 =
CHIWUNDURA il - -
GUTU 22 - -

The ¢ ona realistica” .~ appreciate that full legal capaciries cannot be
arhitrarilv determinea un the happening of a certain event oi ca attainisg a

. .2
set number of years. 1< 15 a process of gradual maturing .

! Which appears from the favourable account given of women's rights in
Chiota and Marange fboth widelv dissimilar -cas). The field worker
st ~~ssed, when analvsing cdata, that wemen were ''mot disciiminated
iguoust” in either of these,

e

Holleman (195M 05
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When counsidering the legal status of women inter alia proprietary capacity,

locus standi in judicio and contractual capacity, were investigated. Most

cf the powers flowing from these various capacities are withheld from women.
Men prescent a different problem. TIn theory, the senior male representative
of a patriline is deemed to have full legal capacities. This does not
necessarily mean that other men in the patriline, once they have attained
physical maturity, suffer the same incapacities as women. They appear to
bave the same proprietary and contractual capacity as their senior guardian.
Oune aspect of their lega! rapacities requires special clarification: are they
responsible for their own wrongdoing or does thelr guardian remain responsiblel?
As Holleman noted in the 1940s:

"Especially nowadays, when young men are increasingly

inclined to challenge paternal authority because they

feel no longer economically wholly dependent upon

their fathers, the problem of paternal respongibility

has become acute.”
Irn a significant piece of judicial law-making, the Court of Appeal for
African Civil Cases rejected the rraditional notion that a father is always
Tiable for his son's wrongdoings. The court held that if a man is physically
wmiture and economically and gocially independent of his parents, he should
e regarded as emancipated and, therefore, responaible for his own actions.
n view of these cuusiderations, the question is aimed at determining the

prescent approach of chivfs and headmen to the problem of male emancipation.

The term "emancipation” is a common law conception and 1s not especially
heipful in African law, since there is no Sheona equivalent. In preference,

informants were questioned about a man's "independence” from his family,

n Chivta, informants were nof the opinion that a man becomes independent

vnly when he leaves home and sets up an establishment of his own, While

he remains living w' 't his parents or living in their village. he remains
iwnder his father's anthorxity. In Marange, a completely different answer

was given, Informants thought that marriage was rhe most important

“actor in determining the independence of a man, They described the process

n woman's guardian always remains responsib’ for her wrungdoing
so 1t was not deemed mecessary to fnvestiga:r. . his aspect of fenile status.

Hollewr. a1 {POROYY 9,

kdwin Mombeshora v Kennie Chiruawe 3971 CAACC 30: ﬁtewartFEjﬁ
Patrick v Ch gumbura 1971 CAACC 35,
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whereby a young bride iz brought to her hushand's family; she is expected

to live with her mother~in-law for approximately six to eighteen months,
duriug which time she must prove herself capable of looking z2fter a home of
her own. When she has satisfied her husband's family on this ground, the
newly married couple will be given their own house and will be deemed to

be an independent unit. As the husband assumes responsibilities for his own
family, so he becomes 'ndependent of his father. Tn beth Chiwundura and Gutu
the same answer was given. As infeormants in Gutu put ir, the young man, after
marriage, must "go out of the village", in other words, go out and lock after

himself. He will then be recognised as an independent samusha.

63  Does age have anything to do with the emancipation of men?

Y N D/K
CHIOTA - 21 -
MARANGE - 30 -
CHIWUNDUKA - 31 -
GUTU -~ 22 -

The consensus was that age, in itself, had nothing to do with the

wmancipation of men. In Chiota it was said that the day a man obtained

his registration certificate was regarded as important in the process of
maturing to adult responsibility. but whatever a man's age, he may be
¢onsidered te be nunder the authority of his guardian., Informants in
Thiwundura gave valuable insight inte the practical aspects ¢f s man's
‘ndependence.  They pointed out that one rarely finds adult men living with
their fathers i» the tribal trust  ands They are more likely to be living
and working in a town. While in the town, the fathev will. of course.

hove no contrel over his son's actions and, for all interts and purposes, the
won 18 fully inderendent of hieg father., But while the son continues regularly,
Lo return home, his fat“er wil® remain “espeonsible for contra.tual and
delictual obligations Incurred in the tribal trust fand. Fur:hermore, a son
will require his father's assistance if b appears in a tribal court. While

a father may not be deemed liahble for a delict his son committed in town,

e w111 be considered responsible for His delicts committed 1r the tribal trust
'and, Regardless where a son is living or working, he will be expected to
take @ .ash contribvrion to the running of his father's bousehold. The same
irtitude was echoed in Gutu, where informants realisticaily aporeciated

[* " 1f 1 man were econcmically independent anc living in a town, he wauld,

wiite he was in the Ty . be considered ~mancipated from his farher's contrel.
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Informants in Chiwundura showed -lso that there was little difference between
an unmarried wan and a married manr who cortinued te live with his parents,

If the man were married and still fairly young (approximately under the age
of 27 years) his father would be liable for his son's delictual acts. Even
if the son were working in a town, but had left his wife living with his

parents, his father would retain his parental authority over his son.

While marriage 1is an important factor in allowing a man to achieve independence,
other factors are equally important. The place where the man is living,
his economic self-sufficiency, his depgree of contact with his [amily and
the plave where his obligations arose will serve to determine his degree

of independence, The man's age is not considered to be nearly as significant,

hé Is a father always iiable for his son's delictual actions?

Y N D/K
CHIOTA - 21 -
MARANGE 24 6 -
CHIWUNDURA 31 - -
GUTU 17 3 -

The spread in opinion is more apparent than real: the response to this
question in Chiota must be read subject tc *he qualification that a father
will be liabie for his son's delictual acts only while the sen remains under
his authoricy, If the son ie not under his control, the father is considered
te have only 2 moral responsibility te pay any damages awarded against his
son. The response from the other areas must be read in the same terms. For
example, 1f a son commite a delictual action in a town, he will, generally
speaking, be held liable ou his own account because he ie not subject tec his

father's control while he is away from home.

That the issues are not as clear cut as this, is reflected in the Lesponse from
Maranrge and Gutu, where a substantial minority of the informants said that a
Lather is not always 'iable for his son's delicts. There 15 a general principle
that a father should pay the damages occasioned by his son's wrongdoing, The
rationale for this principle lies in the further assumption that it is the
father's duty to discip’ine his childl. Tf he fails in thi, duty, he must
accept responsibility for neglect of his parent duties.. But the factors
wentioned in questions €2 and 63 (Xii when a father leses his authoricy over

his sop) are importa-’ iu: estahlishing delictual liability on the part of the fu ne

—_—— - —_

1

Informaits in Crh.wuidura spoke of mwana asine tsika ~ the "i'l-mannered
child". This tyve o3 child they associated with *1ilegitimate children, in
other words those whv had no father to discipline them.
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was the delict committed in a tribal area; was the son marri.d and economically

dependent on his father etc?

Clear legal principles have apparently not yet evolved to cater for modern
social conditions. The traditional principle that a father is always liable
for his son's delictual actiops temains but it is nc longer always practical
te apply. The circumstances in which a father is not responsible for his
son's actlons have not yet been clearly conceptualised. Apart from purely
physical factors such as locality and distance, the nature of the wrongdoing
may well have a bearing on the issue, 7If a son damages a motor vehicle

in a town, he will probably be compelled to bear the burden himself, provided
he 1s physically and intellectually mature, and econcmically self-supporting.
1f, on the other hand, the delict is one of seduction or adultery, the attitude
may be different. These are delicts known te traditiomal customary law and,
accordingly, in determining liability, a more traditional appreach may well

be adopted,

5 May a father renounce liability for his son's delictual actions?

Y N b/K
CHIOTA 21 - -
MARANGE 30 - -
CHIWUNDURA 29 2 -
GCUTU 2z ~ -

The act of rerouncing llability for a son's delictuai actions 1s considered

to be axtremely sevicue.  Castomary law assumes that the head of a family

‘e vesgpomsible for tne wrongs comritted by persons of his own blood.
dhviovsly, a rather 1o -aking such a drastic step, weuld have tu ehsure that
the plaintiff's right to payment of damages was not prejudiced. A declaration
renouncing liability sheuld be made in court, during the hearing of the

wasc. In order ro be effective, the father would have tov be able to prove
tiat his gon was nld enough to realise his fault but had deliberately persisted
‘n uis wrongdoing (or was an habitual offender), The situation envisaged

by informants was where a son persistently seduced girls; if, despite any
Jisciplinary action on his father's part, he refuse¢ :o change his ways,

he would become liabie for his own actionql. Chiwundnra informants said

vt the father is, in effect, netifving +,. comm aiiy that a’' future actions

should be brought aga‘n. %Pis son rather “han him.

[ p— - —— —n

Holleman {1054% 251 poipnts out that a unilatera’ act on the p.rt of the
father can have no erfect unless it is supporte¢ by the community; it is :or
this reason that the farher will have to show ~learly and publicly *hat his
»0n is a persistent aud de:iberate oflender,
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66  May a father renounce his parental respounsibilities for his son?

Y N D/K
CHIOTA - 21 -
MARANGE - 30 -
CHIWUNDURA 23 B -
GUTO 12 10 -

Informants in Chiota and Marange were quite adamant that a father could never
sever familial relationships of his own accord. Informants were asked

to consider the possibility of totally disowning a son so that no future
relationship with him would ever be entertained. The previous question

15, of course, part of the relationship of father and son. A father is
responsible for all the actions of his bloed kin and his responsibilities
cannot easily be distinguished or divided. It is for this reason that

the renunciation of delictual liability is regarded to seriously.

In Chiwundura and Gutu, informants were uncertain about the validity of

such an action, Those informants in Chiwundura who said that this was

possible, had in mind the recent case of a local headman who had renounced

all knowledge of his son. The son had left for South Africa and had not
returned home, Those in Gutu who felt that such action was possible, said

that it was possible in theory only. They could think of no examples to

support their conclusion but they cited the hypothetical case of a son who

had committed incest with his father's wife. They found the idea so abhorrent
that they felt certain the father would disown his son, Even in such
circuirstances, however, others went on to say that if the son genuinely repented

and returned home, he would be accepted back into the family.

A9  TIs payment of damages {muripo) sufficient to give the woman's

lover (gomba) a claim to paternal rights in his child?

Y N D/N
CHIOTA - 21 -
MARANCE 9 - 21
CHIWUNDURA 26 5 -
GUTU 4 16 2

Holleman has noted that if the woman's lover has paid damages (muripo)

for seduction, he may tender a further payment known as maputire to the woman's
guardian, On payment of this sum, the lover is entitled to the paternal

rights in the childl. Child seems to dispute the right of the lover to

¢ and 'he child once he has paid muripo2

" (1950) 244 sq.

(1965) 68,
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There appears to be a considerable difference in tribal law regarding
rights to illegitimate children, Informants in Chiota sald that payment
of muripo gave the gomba a right to tender maputiro and tﬁereby obtain
parental rights to the child. Unfortunately, this does net fully disclose
the legal position; it is still uncertain whether the woman's guardian
has a right to refuse to accept maputire and, therefore, retain parental
rights in the child. Informants sajd that mgputiro was usually given

to forestall any disputes regarding paternity and was an inevitable
payment after muripo, In Marange, most informants were unfamiliar

with the practice of paying maputiro; they recorded a "don't know"
answer. Some informants said that payment of muripo was sufficient

to entitle the natural father to his child. Again, it is not certain
whether the payment of damages merely indicates the paternity of the
child or whether it gives the natural father a claim to paternal rights
over the child, In Chiwundura, mest informants were unfamiliar with

the concept of maputiro as well, They said that if the lover concerned
had had relations with a married woman and if the latter's husband

did not want the child, he could demand an increased amount of muripo

and then relinquish his rights to the child, (This 1s not the same as

a woman's husband repudiating a child born to his wife; in this instance,
there is not necessarily a father to whom paternal rights in the child may
be relinquished.} In the case of an unmarried woman, the gemba might

pay muripo and, if he wanted to claim the child as well, he could pay

chiredzwa (rearing fees) after the child was born.

In Gutu, mest informants were unfamiliar with the concept of magutirol,
They said that, in general, payment of muripo by a lover was an admission
of his paternity, If he wanted the child, he could wait until it was born
and then pay chiredzwa. In most cages, the court would allow the parties

to negotiate the amount of chiredzwa on their own.

Informants here drew a distinction between gomha (whe is an adulterer
or the seducer of a betrothed woman) and chigomba (who was the se huce:
of an unmarried woman),
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72  Does a simple promise give rise to a valid contract?

Y N D/K
CHIOTA - 21 -
MARANGE - 30 -
CHIWUNDURA 3 28 -
GUTU - 22 -

In line with many other systems of law, customary law does not recognise
the idea of a promise giving rise tc a valid legal obligation. In Roman

. . , , 1
law this was expressed by the maxim: ex nuda pacta non oritur actio

Informants said that before one could sue for performance uf a contract,
something had to be done by one of the parties; there had to be a transfer
of property (especially cash) or a performance of certain services. HNo
distinction was drawn between contracts peculiar to customary law and

those peculiar to the common law =~ 2ll contracts were considered in the
same light. This may indicate a tendency for transactions known to the

common law to be moulded into principles of customary law.

73 Is transfer of property necessary to give rise to a valid contract?

Y _ N D/X
CHIDTA 15 6 -
MARANGE 30 - -
CHIWUNDURA 30 - 1
GUTU 22 - -

Maine termed contract in primitive law "incomplete convevance of

property"; in other words, property had to change hands before contractual
obligations and rights could come into existence. The bare promise itself

did not suffice., This is borne out by the informants in all the research

areas, The informants in Chiota who said that transfer of property is

not necessary to give rise to a valid contract said, instead, that

performance was sufficient. Most other informants were of the same opinion -
ecither transfer of property {usually cash) or part performance - They referred
a bare romise as chitgidzo (& serious promise) ; pefore this became actionable,
something had to be given: either rubatso (2 payment of earnest) or chibato

something held by one of the contracting parties (usually cas 1.

Gluckman (1965} Cap VI (1966) 72 sq; although a bare promise in
Tswana law does appear to be actionable,
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86 Do Africans dispose of property contrary to the usual order of

succession prior to death?

Y N D/K
CHIOTA 21 - -
MARANGE 30 - -
CHIWUNDURA 31 - -
GUTU 22 - -

The traditional African conception of wealth connoted assets, such as
cattle, which could be used to assist the reproduction of the lineage.

The rules governing the devolution of a deceased estate are concerned

almost exciusively with the family cattle which Holleman calls "organic”
property in that it may be used to aseist reproduction of the lineage.

Tn principle, the customary law of succession is aimed at retaining such
organic property within the control of the family, together with wmaintaining
an unbroken bloodline according to patrilineal principles. The

common law conception of "freedom of teatation" is cempletely at variance
with customary law. The i1dea that a person may, by will, dispose of

his property to whomever he may choose conflicts with the interest the
family has in organiec property. Thias question was asked in order to discover
whether the rules governing the customary law of succession and property
could, in any circumstances, be varied. It was designed to lead into an

investigation of the African attitude to wills.

Tt seems that in customary law a man mey make provision for the distribution
of his property prior to his death. The devolution of property is not
inflexibly govermed by the predetermined principles of law and tradition.
There are, however, several limitations on a person's freedom to make
dispositions. Firstly, it must be appreciated that the person making

the disposition cannot upset the usual order of succession; In other words,
he may not dispose of the whole estate to a person other than the heir.

He may make bequests of certain asseta but these bequests must be made to
members of the family (or, possibly, to close friends)}. Informants gave

as examples a bequest of a beast to a younger son, or some cash to assist
him in his education, or a plough, This power of making dispositions must
wt 'rr be abused, however, to the =xtent that most or all of the estate is wasted.
In order to ensure t at such a disposition will be honoured after the

d. eased's death, it must be spoken publicly before the family, assembled

as a whole or, more commonly, before the family elders, The publicity

of the declaration is necessary to supply proof of the deceased's

inteantion when the estate is distributed at the -urovaguva ceremony.
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Informant said that, the dece. d's instructions will be obeyed

through fear of upsetting his spiric (ngozi)l.

87 May the heir, under customary law, be disinherited?

Y N D/K
CHIOTA 8 13 -
MARANGE 1 29 -
CHIWUNDURA - 31 -
GUTU 20 2 -

This question is related to the previous question. Tt seeks to
discover whether the rules of succession and inheritance in customary
law are completely inflexible or whether a man has, at least, partial

“freedom of testation".

Most informants felt that a man might not disinherit the person who was
to become his heirZ\ Disinheritance seems to be linked with the idea of
disowning a son for, by disinheriting an heir, one is effectively
indicating that he is no longer part of the family. But there is no

correlation between the response to Queation 66 and the present question.

The informagnts in Chiota; who thought that it was poseible to disinheric

an heir, said that if he had committed a serious offence (such as incest)
he could not inherit the estate until he had undergone a ritual c¢leansiang
process {botsa). In Marange, informents sald that if an heir had murdered
his father he would be required to dress in sacks and, carrying an empty
bag, go from village to village confessing his sin. People in the villages
would give him grain from which he could brew beer, Once the community

had partaken of the beer, he would be cleansed and be able to inherit his

father's estate.

Informants in Chiwundura had nothing to add to their answer but, in

Gutu, they said that an heir could be prevented from taking the deceased's
property or, at least, the major portion of it. They felt that if the
deceased had spent a good deal of money on educating his heir and the heir
liad, notwithstanding, been wilfully disobedient, he could be prevented

! See Bullock (1929) 108, It may well be that, as in the case of the
customary law of oral dispositions of property in Sou‘h Africa,
that the man making the disposition will have to take account of the
economic needs of the family if his disposition is to be upheld: see

Kerr (1961) 26~29,

Cockcroft (1934) 36 discusses this possibility,
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from succeeding to his father's status as head of the family. Even in

Gutu, it appears that total disinheritance is uot possible.

88  Are wills accepted by the people of the area?

Y N D/K
CHIOTA 21 - -
MARANGE 30 - -
CHIWUNDURA 31 - -
GUTU 22 - -

It is apparent that an African's right to dispose o2f family property

is strictly limited in the intereets of his family. Despite this,

Africans in Zimbabwe-Rhodesia now have the capacity to make a will disposing
their property te whomever they choocse, The informants seemed to have
accepted the idea of making wille, even although a will has the

potential of upsetting the rules of traditional customary law.

Potential conflicr between the provisions of a will and customsry law,
however, has been forestalled to some extent., Informants sald that

wills are no different from the oral dispositions cf property which a person
may make prior to death, They reasoned that if there were any difference
it was superficial: wills are committed to writing and traditional
dispositions are oral. As such, a will is regarded as binding on the
deceased's family at the kurova guva ceremony. It will be obeyed through
fear of the d.eceased's spirit taking vengeance; On the other hand, the
will should not be completely at wvariance with the dictates of customary
law., Informants said that if the will provided for something which was
contrary fo traditional notions it would simply not be upheld by the

family when the esrate came to be distributed at the kurova guva ceremony.

This attitude illustrates how a foreign institution may be clothed in
terms of more familiar principles. There can be no doubt, however,
that a will which upsetssensibilities of tradition could provcke conflict

and stress in a family,

89  Is kugara nhaka still practised today?

Y N D/X
CHIOTA 21 - -
MARANGE 30 - -
CHIWUNDURA 31 - -

cuTh 22 - -
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I{ so, does the deceased's younger brother inherit his widow?

Y N D/K
CHIOTA 21 - -
MARANGE 27 3 -
CHIWUNDURA 29 - 2
GUTU 22 - -

Although informants conceded that the institution of kugara nhaka

was still in practice today, they said that {t was becomingly increasingly
unpopular with women. Widows had nc intention of remaining under the
guardiauship cof the man's family; they preferred their independence. Muny
Christians, of course. regard the institut{on as incompatible with

their religion. Some people said that men are now loathe to accepl the
financial responsibility of another wife and, particularly, the responsibility
of caring for and educating her children. Informants said that many women
preferred to remain with the heir in order that they would be guarantead

some share in the estate {for they would be regarded as a charge on the heir).
Especially if a widow were related to the heir, she would prefer to remain
attached to his hotise where she could expect the respect and affection due

to a mother,

The younger brothers of the deceased have preferent claims to the widow

if she opts for kugara nhaka, At the kurova guva ceremony, informants in

Marange said the widow would hand the man of her cholce the deceased’s
knobkerries, symbolically indicating her choice of levirate partmer. In

Qutu, the practice was for the heir, the deceased's vounger brothers, and

his nephews by his =idesr sister (vazukuru)to stamd in a line, ir order

of seniority. The widow would carry a bowl of water tc the man of her choice.
Generally speaking, she should choose one of the younger brothers, failing

whom the deceased's muzukuru; the heir could inherit the deceased's

youngest wife (provided that he was not related by blood).

In theory, the cheoice of spouse lies with the widow., But 1f she chose not

to be inherited, she should return to her own family, thereby dissolving

the marriage. If t.ue widow were still young and had not born many children,

she would be deemed to have failed in the fulfilment of her marital obligations.
This might mean that the marriage would have to be Fformally dissolved .y

return of rovoro cattle.

From what the info.nants said about kugara nhaka, it seems that principles

are very flexible ard are governed by the practicalities of the situation.



Where the widow docs not wish to marry one of the deceaged's relatives,
she will, usually, remain attached to the heir's house; this 1s common
if hier owm family live at a great distance from the heir or if she

lhus lest contact with them. If the widow were srill young and likely

to remarrv there would be Iittle reason for her tec remaln with her
deceased husband's familv; she would, usually, return to her own family
in the hope of finding ancther husband, Whatever the theory regarding
return 2f rovore in these rircumstances, informants said that rovore
wou'ld very seldom be returned be-ause it was considered Improper to
appear mercenary after a recent death. Most people were prepared to
wait, in the case of a young, marriagable widow, until she remarried;

the deceased husband's family could then claim the rovore paid in respect
of the second marriage, (Even then the amount of roverc demanded would mot
be very high), Occasionally, if the widow were a young girl and if the
wmarrtage had not lasted long and no children had been born, portion of

the rovoro would be returned by the tezwara of his own accord,

92 In the case of a civil or Christian marriage, would a father
be given custody and guardianship of his children if he were not

a suitable parent?

Y N D/K
CHIOTA 21 - -
MARANGE 29 - -
CHIWUNDURA 26 - 5
GuUTt 22 -~ -~

Field workers asked informants whether a father could still claim cugtody
and guardianship of his children, if it were proved that he had no home,
e employment and no means to support his children, They replied that,
regardless of a man's acircumstances, he would be entitled te the custedy
nud guardianship of his children if he had paid rovero. The interests
the child were not taken into account in enforcing this rule.

ot

3 Must a rhild remain with its m her until it is weaned?

Y N D/K
CHIOTA 14 7 -
MARANGE 30 " .
CH IWUNDURA 0 - 5

GuUTY 22 -
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As a general practice, a child 1s allowed to remain with its mether until

iL has been weaned. Altetrnatively, many informants said that the child
snould remain with its wother until it was about seven years oldl= They

said that tribal courts will nor lay down any rigid rule, which depends

on the age of the c¢hild  They will rather order the child to return to

its father when it is capable of fending for itself - this may be when it

is weaned or when it i« approximately seven vears old., In Marange, people
reatistically appreciated that a woman may not wish to look after her former
husband ¢ child for seven vears. 1F she remarried, how could her new husband
be expected to provide for a child which was not his own and which would,

vne day, go back to ifs natural father? 1In Chiota, some informants said

that it was the older generation which favoured the rule that the child
remain with its mother until weaned; the younger generation tended to favour
the "seven year rule” In Chiwundura, informants said that the traditional
rule »f customary law was that the child remain with its mother until

weaned. The "severn vear rule’” was something new, derived from the district
commissioners’ courts. A sizeable number preferred the seven yezar rule
hecause it was at this age that the child started attending school, when its

father could undertake the responsibility of paying for its educationm.

94 Must the mother retain custody of a child until it is due to

return to irs father, if it were proved that she were an unsuitable

person?
v N D/K
CHIOTA 7 14 -
MARANCE - 10 -
CRIWUNDURA 8 18 5
CUTT - 27 -

The field workers put to the informants a situation where the mother was a
woman of no means, slovenly, possibly a prostitute or a heavy drinker. 1n
(hiotza and Chiwundura, informants were uncertain as to what appreach a tribal
cu rt would take in this situation. In Marange and Gutu, informants said

tar this siruation would cause little difficulty: the court would simply

District commiss oners’ courts usually apply "the scven year rulce', namely
that a chil!d should remain with its mother until seven years old. This
ig not a rigid ru.e. however: Pemha v Joshua Patrict Zuichemr 1v72 CAACC 9.
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find another woman in the father's family who was capable of looking
after the child; alternatively, there would prcbably be a woman in the

mother's family who could care for the child.

Arranpements concerning care of children, i1n customary law, are informal

and are net subject to any particular rules. Guacdianship is more important
than <ustedy and, until the father is entitied to take back his child,
provided that it is in the care of some competent woman {even 1f she is

not the mether), the court will not be over-concerned. This flexibility

was especially evident in Chiota and Chisundura; but even in Marange

and Gutu the informants who said that, ideally, the child should remain

with its mother, were prepared to concede that it might have tc go to another

woman, 1f the circumstances demanded.

What emerges from these responses is that custody is not a particularly
serious concern in customary law. Guardianship is considered to be much more
important. Section 3 (3) of the African Law and Tribal Courts Act provides
Lthat

"Notwithsranding anything tc the contrary in this section, in any

~ase relating to the custody of children the interests of the

children concerued shall be the paramount con:’ leration, irrespective
of which law or principle is applied."”

‘for many years this bas been the rule applied in the district commissioners’'

] -
coyrts . Tt is obvions that the tribal courts are either unaware o7 or

unconcerned by this piece of legislation (see also Question 96).

95 7f damages for seduction have been paid, is the fathe:r entitled to the

guardiansl:ip of an illegitimate child?

Y N n/K
CHIOTA 19 2
MARANCE 30 - -
CHIWINDURA 31 - -
GUTU 22 - -

If damages for seduction have not been paid, is the mother’'s guardian

entitled to the suardianship of an illegitimate child?

Y N D/K
CHTOTA 19 2 -
MARANGE 30 - -
CHLWUNDURA 31 - -
GUTU 22 - -

For example, ™jldred Mungefa v Julius Mungofa 1971 CAACC la.









