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SUMMARY 

This thesis aros e ou t of a , equest by the Bishop of ~ashonaland to 

investigate and r eport o~ the ~egal status of AfricaP women i n Zimbabwe­

Rhodesia. Super ficially. ~uch a task appeared to demand no more than a 

s tatement of ,;;ustomary law but it soon became appar er>t that f a!'.' more tha n 

this was required if a f~l - statement were t o be given of the private l aw 

r i ghts and duties of Afr~car women .. 1'1 Zimbabwe-Rhodesia , Af r ican; may 

l5e subj ect either to the· -, 7r,ion : a-....· "'!'.' ccstomary law a nd , accordingly, may 

bear r ight s and duties ar' "£. out lf -e. t}-er system ~ne of t~e principnl 

ar eas of di ffic,.11 ty 1 ay : , ,. - 0 rr11ining wher one or other system of law 

applied . Even customary .a ~ tself can n0 ~anger be r ~garded as a separ ate 

and dis crete system. In t:ie courts of district commissioner s, the common 

law has had a profound influence oG cus tomary law and has succeeded i n 

producing a new sys t em of law which ::. s 'l synthesis of ::.ustomary and common 

law principl es . 

Thi s legal plurality i_s mat-:r1ed h v a t, 1: adic court st-,, '"ure in Zimbabwe­

Rhodesi-'3. Depending or- t •,, c OL-r':. in w::--_ ;_d: ~ ::.ase i s heard. a different: 

sys tem !.' f law may b~ app m-., 'e • -: - ... ~j_bal -:::cures apply ;_:i system of 

law based on tra<'' ~ti.on?' - •1· "'" , ,..,.,spo--.s •v 0 '.:.o the needR e>f each, particular 

criba1 commun ~ t,. • l1~ ·. 0mrr c.. B~ onE r s C"ur c.<1 wi.l '. app!y a system of 

customary law stronglj'" i~~ 1 u-'" '..1t'ec :,y : h-~ ')Jltm01• l a \..·. ~ag,stra.test cour t s 

and ':he High C.Our t , of c 0'r se, w: ·u .,, ?'" '.y , nJ v the comn1C..1r· 1 aw. 

Al t hough the :aw app1 i 0 ~ the dis.:r1<'t -')nwi ssionerB' -::ourts · : readily 

ascer tainable. in~ormat · ". ~e~ard~,:ig the . .'3.w app1icab: e ,_u tr ibal courts 

is generalJ.y :.nsufficient. T'1e mos t comorehensi ve statement of 5hona law 

was undertaken by Hollemar. tn t'1e v)o · s. ~his work r~l~~es o~•y to the 

Hera and MbirE> lr.ibe~ 

0f tri':>a1 law. .,, . oncPrned 

~: oroa:-y l aw. '!'he -":. -st ::ask ,,a.s . 2.-.::r..:.:.ngly, t o 

')? tain • •· i:'1er ; ''"or !l'\d , ·"r ~~ ·e:-tain a s;,e-::ts of c- 1.1 s toma~? • a...:- wn ·.ch might 

ha\ r rh ~nge~ si~~e ryypv , J= ~ T _ tP·• d id thE> i r ·esearch or which might not 

have oee:1 S Iil ·~ · 1 ~tatement ot Lhis oro ~c~ (refprred 
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to 1.n the text as the "Research Project"), the findings and the observations 

will be found in Appendix E to this thesis . What did emerge, in broad terms , 

was that while the tribal courts ~re aware of the problems presented by 

changes in the social position of women, their response was, by and large, 

conservative and hesitant. The district connnissioners' courts have shown 

a far more lively interest in the challenge posed by social change. In 

many areas, they have attempted to modify and update the traditional ru les 

of customary law. Yet, in this forum, there is a lack of direction in 

the overall development of the law. The full implications of legal change 

do not always appear to have been considered and the courts have not 

adhered to a consistent policy . 

Nor should the courts bear full blame for the uncertainty which shrouds 

the law. District cormnissioners have been placed in a singular position 

whereby they are expected to create new l aw and reform customary law as 

the occasion warrants1 . This task 1s, more properly (at least in terms of the 

English conception of the judge's role), left to the legislature. Even 

in this regard, h~wever, one is struck by the confl icts which arise between 

the provisions of various statutes applying either directly or indirectly 

to African women, It is apparent that the legislature has never , formally , 

applied its mind to the question of the African woman's status . 

African women (a sizeable propo,rtion of the Zimbabwe-.Rhodesian population) 

are subject to a traditional system of law which is i l l-suited to their 

present way of life . Traditional customary law is a reflection of needs 

posed by the small- scale, peasant society which was a feature of central 

and southern Africa in the nineteenth and earlier part of the twentieth 

century. This legal system was concerned with maintaining the integrity 

and wel l -being of the family and paid scant regard to the individual. An 

a.spect of the traditional social structure was the special posit i on afforded 

men, as persons of authority within the family; women did not enjoy the 

same pr•vileges . The phenomenon of urbanisat ion (just ue of the radical 

social changes to have swept Africa this century) has resu l t ed in an 

erosion of the extended family and the emancipation of the individual . 

l Chapter 3 
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If we are to accept , as a fundc1u1t>n ta l value , the inc!iv idual ' s right to 

enjoy the culture of his own choosing , we should be prepared to allow him 

a personal legal regime to match his life style. Yet African women, although 

they frequently participate in the Wes tern European economy and live according 

to a similar life style, remain, in certain vital r espects , subject to the 

tradit ional system of customary law. This t ype of thinking does not suggest 

that the individual may or should be permitted to determine each rule of l aw 

accord i ng to h is or her own wishes . Obviously, the ultimate result of such 

an approach would be anarchic and, indeed, contrary to the very basis of a 

national legal system for, implicit in the very notion of "legal" rules, is 

the idea that individuals be bound to act in a certain manner regardless of 

t heir own wishes. This should not, however, obscure the rationale of this 

thesis. Here it is proposed that the broadly conceived cultural preference 

of individuals should be taken into account in deciding which sys tem of l aw 

should govern their behaviour. 

What is sought is a means of matching a system of law most suited to the 

indi vidual's cultural predilections . If the present , overall legal order 

of Zimbabwe-Rhodesia is accepted as the framework within which changes must 

be effected , there are five, principal methods of achieving legal reform. 

Each of these methods seryes to exclude customary l aw in favour of the connnon 

law where this appears to be appropriate in terms of the individual ' s 

cultural preference. The problem posed is to find the most efficacious 

method of realising this aim. 
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l DEFINITION OF TJ.tE TERM "STATUS'' 

Legal science is concerned with the behaviour of men as soc ial beings. 

Social behaviour implies t hat the actions of men are pat t erned in a 

certain way; yet. if we ~re to conceive of a pattern as something which 

i s standardised,· regular and recurrent, we must re-:ognise that it is 

independent of the individual's act ions as the~ occur in space and time. 

When actions are ~atterned, they exist in a timeless and ubiquitous 

sense ; t hey are standar ds of action i n terms 0£ which individuals may 

organise their behaviour . It is apparent~ therefore, that the lawyer 

(and the social scientist) 1s concerned not only with the actions of 

men as they occur i n fact , but a l so with standar dised action or, to use 

a term more familiar to the lawyer , ~ormative action . A norm is an 

abstract conception. ~mp l ying a s t andard for recurrent action1 . 

Distinctive beliefs anc expectations are organisec in resoect of 

normative action; 1n other woras, the individual is expected by society 

to ensure that his actions conform to the standard set by the norm . 

In this sense, a ~orre suggests an obligation or duty imposed on the 

individual tc realise the required standard in his conduct , The notion 

of duty further suggests the correlativ e notion of a right - the idea 

that a person, grou" of persons or society as a whole may demand that 

the individual organise his actions so as to conform to the norm in 

question . The co~cept of normat i ve action contains. therefor e , the 

twin and complementary notions of right and duty. The individual bears 

1 du ty to realise t'l.e norm concerned and another individual or group of 

indivi duals has a r i ght to insis~ that the norm be realised by his 

behaviour. Our concern, as lawyers, is , chiefly , with legal rights and 

duties, namely , t"h.ose which are wil led for the regulation of external 

human concl •c t and conceived as binding and, thus, sanctioned by a socially 

recognised authority2 The wi de range of rights and duties regarding 

l Nadel T~e Founcations of Social Anthropology 38sq 

2 In terms of Austin 's definition of law, viz a command emanating f rom 
a politica: suoerio~, cu~~omary 'aw would f a l~ outside th~ province of 
law "propPrly so .• ·_'_ea•·· :\..,_, Province o: Ju..-isi:-rudence Determined 
Vol l lOlsq. Ir- . - ., soc .a. "and ?0

1 <:ica ! mil:.e;.. o f A· ca , :'l.e concept 
of a ' 'competepr - . ,; ver' ·,t.•st be 1:>roadenecl t0 i ncluc.~ :.he community as 
a whole; Ke" sP.n -:-:ne -::>1..1_ ... , _-_"leory of. :..aw 225 and 228 . -=:,,e als 1' the 
clefini• on~ 5h·en ='" ,..,-, ..,.lie !..aw :-: Pr i mi.tive ~fan 2 ,.8 anc 'Jlewellyn 
and RL>ebel ':'" '"!e_ :h.!.L._ .' •, ';5<:c 
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purely etiquettal, affective anc moral behaviour, falls outside the 

scope of this thesis. The mother, for i ns tance, is under a duty, in 

nearly all societies, t o show her infant children love and affection; 

conversely, they are usually under A duty to show her proper respect and 

affection. Relevant as such duties may be to the anthropologist or 

sociologist, they are 0f peripheral concern to the lawyer . 

The nonns which any particular individual is expected to realise by his 

or her conduct may be determined by a variety of factors: for example, 

norms may be created by contract, by connnission of a delict or crime or 

by occupying a certain status, We find t l,at most rights and duties in 
3 

face-to-face societies are determined by status . The concept of status 

generally denotes that the legal rights and duties which arise between 

individuals are predetermined by the law by virtue of the individuals 

belonging to certain c1~sses of person. In other words, the legal 

rights and duties associated wi th status are imposed by the law indep~ 

endently of the will of ~he individual
4

. What distinguishes rights 

and duties determined by status. from contractual or delictual rights 

and duties, is that the former are imt,osed without regard to the 

individual's actions. In the case of contract, two or more persons 

agree to create r igbL ~ and/or duties inter se; in the case of delict, 

the wrongful action of one indiv:'.dual, by harming anothPr , gives rise 

to the duty to make compensation. Although an individual may, by his 

own act (as, for example, marriage) acquire a s tatus , formal change of 

status may not be effected solely by the independent act of the i ndividual. 

This is particularly marked amongst African peoples where each change 

of status is marked and accepted by t he community as a whole in var i ous 

rituals, such as the rites de passage announcing puberty. Whether the 

change in status requ i res the formal acceptance of the state . as in the 

counnon law marriage, or the recognition of the community , as in a customary 

3 See infra, Chapter 2; Gluckman The ~deas in ~a~otse Jurisprudence 
17lsq 

4 Paton Jurisprudence 398 , relying on Allen Legal Duties 28; status , 
regarded as a seriE·s of rights and dut£es imposed in .e spect of ,i:\ 

:ertain class, has c so been considered as such by Goode~ough in 
Tyler (Ed) Cognitive Anthropology 312- 313 
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law marriage, the individual's status must be determineJ 1n accordance 

with extrinsic criteria for recognition. 

The status held by any person implies membership of a class or category 

of persons . Certain rights and duties are then imposed on all members 

of that class. The classes are determined by a variety of cr iteria . 
; 

Among the more obvious are age, sex and marr iage An individual may, 

of cour se, be a member of more than one class at the sam€ time: for 

ins tance, a woman may, at one and the same time, belong t o the class of 

mother v iz- a-viz her children; daughter as regards her father; wife 

as regards her husband and so on.· From this it is apparent that a 

particular class is always relative to another : the class of fathers 

is relative to that of children etc . Nor should we find t his surprising 

since it is clear that the rights anJ duties associated with a particular 

class find their correlatives associated with the complementary class or 

~ociety at large: for example, t he father 's duty of support is correla t ive 

to the child ' s right to claim fulfilment6 . 

It LS necessary, as ?art of the process of definitioP, to distinguish 

status from other, c :..osely related concepts . Unti:. rhe 1920 ' s, s ta tus 

was frequently used by social scientists to denote the relative inferiority 

or superiority of pers ons in relation to one another: in other words, 

i t was used to show rank. This i s status in a "scalar" sense. Since 

then, status has generally been used to denote the set of rights and 

duties pertaining t0 a category of uersons, ie status in the non- scalar 

,;;ense (or "Linton" ,;ense - the lat ter term heing der ved f rom the author 

of this approach) 7 . Today , the term "rank" suffices to indicate the 

relative inferiority or superior ity of classes in a society. More exactly, 

it denotes a µositional scale of classes, each markP.~ by a series of 

diacritical c~aracter : stics and usually sharply defined by formal ities 

for admission anc' promotion . Status and rank may coincide: for instance, 

5 Paton op ~it 399 

6 The re!.ativity of status is an attribute emphas i sed by social 
scienti sts: Bea~tie Other Cultures 36 

7 International Encyclopaedia of the Socia .. Scier- ~es Vol J 251 
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the relationship of grandmother and grandchild can be considered in terms 

of two, relative statuses or two, socially graded ranks. On the other 

hand, any coincidence is not essential: the relationship of brother­

sister need not involve cons i derations of rank, although it normally does 

involve status . The question of rank, often associated, jS it is, with 

authority (in particular, political authority)
8

, falls outside the scope 

of this thesis . 

Status can, similarly, be distinguished from role although this distinction 

would , initially, appear to be significant only in the context of the 

social sciences. In so far as so~ial relationships denote the ways in 

which people behave with regard to other people, the term status is usually 

used to define the persons between whom the relationship exists, ie it 

indicates the identity of the social actor. Role, on the other hand, 
9 

determines what the social actors are expected to do It implies, of 

course, all nonns which are applicable iD terms of the status in question , 

be they legal, moral , e tiquettal etc. It can readily be appreciated 

that a certain status automatically impl i es a certain role (which accounts 

for Talcott Parsons' use of the omnibus term ''status-role") lO. The 

converse is not equally true . Status need not necessarily be infer red 

from a certain role; for instance, the role of feeding and caring for 

a child may be played by mother or father or, in s ome cultures, aunt, 

grandparent etc. Simiiarly, the role of educating a child may be played 

by parent, teacher , priest, leader o: age set etc, It would seem. from 

this brief account of status and role, that the concept of role is not 

of any particular assi stance i n defining status for legal purposes. The 

activi ties which holders of certain statuses are expected to perform can 

be described by the more familiar term "norm", implyi ng, as it does, the 

right-duty relationshi p 

We may , at this stage, suggest a prelimina·:ry definition of the concept 

of status . The clas~ic definition i s that p~oposed by faton who maint~~ns 

8 Nadel op cit 171 

9 1~attie op cit 36 

10 Parsons Essays in Sociological Theory 42 and The Socia· System 25-
26 



that status is , 

"the fact or cond1t1.on of membership of a group of which 
the powers are determined extrinsically by law, status 
affecting not merely one particular relationship , but being 
a condition affecting generally though in varying degree a 
member ' s claims and powers- " 11 

Paton continues, to s~ress the following attributes of status. The 

8 

rights and duties attached ~o a particular status are determined 

extrinsically by the law. without regard to the volition of the individual. 

Entry into a class of persons may take place indeoendently of the will 

of the individual or it may bo voluntary. It is not necessarily based 

on a defect of judgment nor does it always result in restricted powers. 

Finally, s tatus is a condition affecting a person' s rights and duties 

generally, not in a particular respect ; in other words, membership of 

a particular status imp1ies acquisition of rights and duties en bloc 

thereby conditioning the individual's general a~ili ty to relate with 

other members of his society . 

Alt~ough Paton soeavs o: status affecting the membez'~ "claims , liberties, 

powers and innnunities" many wri ters usually associate status with the 
12 capacity of the state~ ~older . in another definit~on, status ~s 

referred to as th~ aggregate of the individual ' e ~ig:1ts, du~ies and 

capac:: t ie~13 Afrii<.aans wri '::ers ~ave criticisec r'w Eng1 isl'> texts for 

their use- o! thE- ex pre.:: sion " legal capacity" without di sti rigui shing two 

seoarate concepts· ~~e capacity at·ached to a particular class to perform 

:uristic acts and ~~e ~apacity to ha·,e rights and duties. T~ey maintain 

chat inherent ~r, the T"lotion of status is the competence or ability of 

the individual to perform certain juristic acts and to exercise various 

rights and duties . The mosr obvi ous example is th~t of a minor. Because 

a mirior is deemed to lack the requisite intelligence and iudgment , he is 

det·med to be :ncana½le .. for instance , of incurring contract,,al obligations 

or, if below a ce-tain age , executing a valid wi111~. Vritil now, we 

11 op cit 399sc - ~ definition derived from Al:eri op c~~ 28sq 

12 ~llen op cit 47 . for instance, distinguishes between status w~ich is 
a conditior,. capacity wh1cn is a oower to ac'-{u.1.re and exercise rights, 
and t~e rights =hemse~ve~ 

13 Boberg The Law of Persons and the ~amily -~ 

14 Vdn der Vvw•r: ''Regssub~ekti.wi tei::'' (!.973) 36 Tydskrif v :. r Hedendaagse 
Romeins-' ~ndse ~eg Lhq ~ooerg op cit 37sq ~or a summary of the 
M 'kaans wr~_ters' v :.ews o~ statu -, ; Hah'.o and Kahn The South Afri can 
:egal ystem and its Sackground 120 
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have sp,1bm excluS'"ely of the "rights" and ''dut!_es" associated with 

status. We have now t0 ;,. sk whether the ''claims, li berties, powers and 

immunities" mentioned by Paton and the capacities and incapacities 

mentioned by other writers are to be treated as something different and 

separate from rights and duties . 

If the concepts of 11!."ight" and "duty" are used only to mean the claiming 

of performance (or forbearance) of an action and the correlative 

obligation to perform or forbear , then the concept of capacity would 

have t o be considered separately. It :.s because ,'.) f lack of precision in 

the use of terms "right" and "duty" that more accurate terminology is 

necessary. Hohfel d has proposed a scheme of terms, briefly described 

below, which more accurately denotes the content of the obligation and 

claim15 . Within Hohfel d's scheme, it is possible to redefine capacity 

i n order to bring it into harmony with the right- duty concept. If Hohfeld's 

scheme is accepted, capacity need not be considered separatt l y. 

(1) A right is a l egally en.torceable claim by A against B for performance 

or :orbearance 0f a certain act The correlative is a duty on B to 

do or ~orbear fyom doing . A wife, for example, has a right to maintenance . 

(2) A liberty (or privilege) means that A may do or forbear from doing , 

without i nfri ngi ng B' s rights . In other wo.rds , A has no duty to B 

to do or forbear from doing . For instance , fr c.ustomary law, a 

kraalhead has the liberty to cultivate the lands whi cri he has been 

allocated by a wardhead The correlative, in this case, is 110 right 

by B to demanc ,,-tion or forbearance . 

(3) A power means t '~.at A is able, :iy his a<.: L or fa::..lure tc act, to affect 

his legal relations between himself and B or between B and C. In 

customary l aw, a -<!'aalhead may. for example . sue third parties for 

delictual damag~s : he third party suffers thP correlative (a liability) 

to have his l egai r ela t · ~nships so a ff ected. 

·4) An immunity :..s an exemption frore having one's :ega l ,...elations :1.l tered 

15 

by a particular act or omission on the part of another persol . . For 

instance, , f s~e ~Lcomes emancipated, a widow or c Jcr~ee, in customary 

Fundamental Legal Conceptions ; an ~pp~o~ch ~dvocaced br Paton pp ctt 
401; for ~ useful summary $ee Hah10 and ~ahn op c;t 8 l ~82 



law, is innnune f rom the control of her former husband . The 

correlative is a disabilitv. 

10 

Seen in terms of Hohfeld's scheme, the capacity to perform juristic 

acts (handelingsbevoegdheid in Afrikaans) is a power. For example, the 

capacity to contract or execute a will implies that the individual may 

perform these juristic acts thereby altering his relationships with other 

people. What is loosely termed "delictual capacity", namely, the capacity 

to be held accountable for one's delictual actions, may, similarly, 

be regarded as a power - the ability to affect legal relations with other 

individuals by wrongful action. A·capacity to have rights and duties in 

respect of property, usua l ly called ''proprietary capacity", may be 

regarded as a libertv or privilege . Boberg has noted that: 

"'bevoegdheid' in the sense of wha t a person may do can be 
expressed by sayi ng that he has a l iberty or privilege to 
do it , whi le the connotation of what a per son S!!l do ( ie has 
the :egal capac~Ly to do) can be expressed by saying that he 
has the power to do it." 1 f 

In this sense, ther-efore, the c.i.sti nction between -:-ig~ts, duties, on 

the one hand, ·and capacities- and incapaci ties, on t he other, vanishes. 

The question now remains whether it i s worthwhile doi~g v iolence to 

accepted legal terminology by d i scarding the three teTins ''r i ght" , "duty" 

and "capacity" for the tenni nology pToposed by Hobfel d. It :.s considered 

that this i s ·not necessary , Provided that it is unc.ers tood t hat these 

Lhree terms can be cons t rued more precisely and t hat, fundamentally, the 

difference betveen r ight-duty and cap3city is a difference ~etween right­

duty and liberty-no right (or power··liability), therl" would seem to be 

no oarticular merit in compelling the reader to adjust to a new terminology . 

The traditi onal English terms will, accordingly, be used unless the context 

cnmpels greater precision, 

I n t his thesis, t he legal s tatus of \frican women ~11 ; hona ,:,ustoJI\ary law 

wil l be considered . This means that we w~ll be inveP:iga• ~rg the lega l 

rights, duties anc capac i ties associated wit!J. the (::a~.; ,~"" African women. 

Africans in Zimbabwe-Rhodesia may be considerec. generally a t- a clas " fo;i;­

o::ever al reasons, some soundi ng in private and some sounding ~-n public law, 

.b op cit 37 fn 10 
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A variety of statut es ~mpose variot.:.s legal rights and duties on Afr i cans , 

primarily affecting ~heir status in public law: for example , they are 

required t o carry idet:1 t.if ication in terms of the Africans (Regis trat ion and 

Identification Act) 17 . It is. however, only the :egal status of African 

women in private law which wi 11 be examined. 

In Zimbabwe-Rhodesian private Jaw, Af ricans have ·he power to regulate 
18 thPir legal affairs ir accordance with African customary law or , 

• • • h 1 19 Th h th in certain circumstances , t . e common ~aw e, ave . moreover, e 

right to litigate in traditional tribal courts , in the courts of district 

commissioners or the ~agi~trates· courts or the High Court . It is chiefly 

for these reasons thAt we must ~onsider them sepa~qtely as~ c lass for 

the purposes of this thesis. 

I t is the legal status of African women, not the status of African men, 

which wil l be examined. In common wit~ many cultuTes. the Shona differ­

entiate, both legally anrl sociallv , between the classes of men and women. 

It is not our conce~n to consider the l egal distinction be tween the status 

of men and wo~en under the common ~aw: rather we are concerned with the 

distinction in customary :aw. In terms o: that ~,~~em , t;e following 

aspects of the worotio • s status will be investigate, • 

(:) the power to contract a valid marri age in cusromary ~a~ and the 

power to effect ~he dissolution of~ marriage; 

(2) che right tc ~aintenance: 

\3'\ t he complex of rights and oove·s associated wJ'h ~i-te ~. stody anci 

guardianship of ~~i ldren. 

f/2) the oower to acqu i re property and the liberty ':o use and enjoy 

pr operty in possession; 

~7 (Chapter 24 1
' 

'8 The term "c•.1st omary law" will be used in t',~ 5 ·.l-tesis tc- denote the 
~. ws evolved ~y. ~r£cans, appl .ed ~n triba! courts , and the law of 
Africans as ps::-ce.:_vPc and moc . ,; ~n the <lic;t~i ct conunissioners ' 
~ourts . As wil l be i ndicated :ate~, there may be a difference beLween 
':he two concept:i.ons of customary :.aw 

1 9 The "common law'' deric-tes ':'be law roduced ::.rto Zimba'bwe-Rhodesia by 
t he w~ite settlers - ~oth statu~ory ~nd case ·~w. T~e decision to use 
thi~ rerm was c d~~ .cu:~ one. It nas the mer.~ of 'ef:ecting the 
connnon usage o: t!1e courts and avoic:ng difficJ:ties associated with 
..: ogna.te terms sucT" as ''c 1.vi~- ~-aw"., 'gener al law'' ... ''Roman-Dutch law" 
and "the ~aws of ~hoces i_,··. --:~r- -:el""" "c,_.stomar, .'..aw" _s, similarly , 
,anctionPd by ~<:ne,:a . - e 



(5) the capacity to execute a valid will and the r ight to inherit ; 

(6) the power to enter into contractual relationships ; 

(7) the powers , rights and duties arising out of delicts; 

(8) the power to sue and be sued in court ; 

(9) the liberties acquired on emancipation; and, finally , 

12 

(10) the effect of a civil or Christian marriage on her overall status. 
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2 THE POSITION OF WOME~ IN SHONA SOCIETY 

Legal and social rights and duties are ascribed to status on the basis 

of various values and beliefs. One hesitates to suggest, 1n the case 

of women, that all these beliefs are empirically based. The inferior 

legal status of Roman women, for instance, was said to be imposed on them 

because of their levitas animi
1 

½ut the Romans learned tha.t the legal 

incapacities of women were meaningless in view of their actual abili t ies
2

• 

Whatever the truth of the woman's actual or supposed lack of ability, 

the status of the African woman is determined by the values and beliefs 

of the society in which she f~nds he~self. 

The peoples now loosely termed ''the Shona" inhabit most of Zimbabwe-

Rhodesia and parts of Mocambique. The term "Shona" is of uncertain 

origin and may well have been a term of contempt applied by the Ndebele 

invader~ of the last -~~tury. Certainly. the people tend to c~assify 

themselves according to their chiefdoms or, on a broader basis, according 

to their dialect groups . The four principal Shona dialects are: Karanga 

in the so-called "'Victoria cir cle" (ie cent,red on For t Victori.a); Zezuru 

1.n the "Sali sbury cir cle"; "'1anyika in ~anicaland and Ndau in Lhe Melsetter 

.11ea .. To these four major dialects , Korekore in the North-eastern region 

of the country and Kalanga in the far West, may be added . Zezuru has 

received, linguistically at least. the widest official recognition, possibly 

because it is spoken :n ana around the capital . From studies undertaken 

amongst the various Shona peoples, i:. seems that there is little discrepancy 

in the tribal laws regulating the status of women; accorc!ing:1..y , it is 
1 

possible to ~reat Shr-~ _ law as a whole in this regard-. 

The importance of status in traditional Afr i can society should be emphasised . 

Formerly, and even tocay , the Shona , :n common with the other Southern 

Bantu, are an agrarian peasant people . Communities (villages or misha) 

tend to be smal l . T~~y consi of kinsmen, their wives a n<..( chj_ ldren, 

1 G~ius 1. 144, who elsewhere (1 . 190) says that th: ~ ~s magis speciosa 
guam vera, See Buc~l.3.nd A Text- book of Roman Law -:..65. citing Ulpian 
11 . l who says t':-lat women should be ·.mder the care of a t utor because 
of infirm::.tas sexus e •_ ignorantia rerum forensi•.1m 

2 Carcopino Daily I.ife in Ancient Rome 97 and 104-109 

3 Bourdillon The Shona Peopl~~ 3~-34 
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possibly affinal relations and, occas ionally, such unrelated males and 

t heir wives as had placed themse l ves under the authority of the family 

head4 . A group of kinfolk, livi ng in the same village, would regard 

themselves as a mhuri5 . The head of the mhuri is usually called samhuri 

(family head). The mhuri is, frequently , co- extensive with a village or 

musha but not always since membership of the mhuri is exclusively a matter 
• • 1 6 of kinship , whereas membership of a village 1.s not neces sar1 y s o , 

In such face..,to ... fac-e societies, rights and duties tend to be determined 

by status rather than by contract . This phenomenon led certain writers 

to describe African society as "status dominated" and prompted Maine 's 

famous dictum that "the movement of the progr e ssive societies has hi ther­

to been a movement from Status to Contract117
• Most of the rights and 

duties borne by the inhabi tants of these small village units were determined 

by their status in terms of the kinship system (ie as father , mother, wife 

etc) . The system of kinship and marriage determines the clas s to which 

the individual belongs (namely, h is or her status) and it is not surprising 

that the relationships of any given individual viz- a.-.viz nearly every 

other person with whom he has daily contact will be determined by his 

status , Not all of these relat ionships have legal cont ent, of course : 

~he relationship of grandmother- grandchild, with its attendant rights and 

duties , is of no legal significance, It is , rather, in respect of the 

primary relationships of the husband-wife, parent-child type , that one finds 

4 Bourdillon op cit 75- 82 for a description of the musha; Holleman in 
Colson and Gluckman (Eds) Seven Tribes of Central Africa 361-367. 
The villages are grouped into wards (dunhu) of which each chiefdom will 
contain two or more. The importance of the ward to the Shona can be 
grasped from the following Native Department minute: "A village was not 

a home: it stayed for only a short while on the same spot. The tribal 
territory was not a home: i t was too wi de and vague for the mind 
of a man to grasp. But the dunhu was home. I t was big enough for 
a man's children and children's childr en to settl e in; it was smal l 
enough to know everyone who lived i n it ." Cited by Holleman Chief , 
Council and Commissioner 88 

5 Holleman Seven Tribes 393 

6 Holleman Seven Tribes 394 

7 Maine Ancient Law 100; Driberg "The African conception of law" (1934) 
16 Journal of Comparative Legislation and InternatLonal Law 232 ; see 
the discussion in Elias The Nature of African Customary Law 95- 98 ; 
Gluckman The Ideas in Barotse J ur i sprudence 171sq 
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that the legal rights and duties have been highly evolved
8 

The 

fundamental difference between Western European society and Shona society 

lies in the fact that, in the f ormer , legal relationships are more likely 

to have been created, voluntarily , by indi viduals entering into contracts 

with one another; in traditional Shona society, legal relationships were 

more likely to have been predetermined by the law and conceived in terms 

of status
9 . 

The kinship system does much to refine the more obvious status determinants 
10 mentioned before - sex, age and marriage A feature of Shona society 

is the "extended family". The Shona are or ganised into various patrilineages 

which can more conveniently be described as clans (rudzi). Clans are 

groups of people who share the S4illle name (mutupo). The clan is divided 

into subclans, each of which, similat l.y , bears a common name (chidawo). 

On the strength of ,:the same mutupo and chidawo members can claim a common 

origin through the agna tic line. The subclan funct i ons, moreover, as an 
. 11 exogamous unit 

Of greater prac'tical, day-to-day i mportance than the rudzi or subc lan 

is the chizwar wa - a group of agnates which comprises the first and second 

generation descendants, in the agnatic line, of one man, namely, his children 

and son's children . Traditionally, the members of a chizwarwa would live 

close together ·: the father with his unmarried sons and daughters and, 

possibly , a married son and his f ami l y in the same vil l age, with other 

married sons and thei r families in nei ghbouring villages , This group 

usually came together for ritual purposes, to praise and propitiate the 

ancestral spirits, Although, ideally, members of the s ame chizwarwa 

should live together, for a variet y of reasons thi~ does not, i n pract~ce, 

always happen. Because marriage amongst the Shona is v iriloca l , daughters 

go away to live with their husbands' families; if the fami lies happen 

8 

9 

10 

11 

For a scholarly and graphic representation of the rights and duties 
ar i sing out of ,, tatus , ,see Reader Zulu Tribe io Transition 124 and 
132sq 

Gluckman op cit Chapter 6 gives a full exposition of thi s notion 

As to how this is worked out in Shona society, see Holleman Shona 
Customary Law 32sq 

HollemaP Shona Customary Law 23-24; Seven Tribes 382-382; Bourdillon 
op cit 37sq 
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to be neighbours , reldtionshir~ will be retained at a high level of 

intensity; but distance normal ly results in a weakening of kinship ties. 

On the death of a father, his sons tend to drift away and , often, on becoming 
12 

married, a son will set: up an establ i shment away fi:.-om home • 

"An analys is of the composition of Shona villages shows that , 
after the nuclear agnatic body of kinsmen, the uterine elements 
, .. are usually numerically strongest in the village ••. Apart 
f rom these relatives , almost any combination of relationship may 
be found in thP. same village or neighbourhood." 13 

Persons within the chizwarwa are classif ied accord i ng to various statuses 

which are organi sed in 8 hiera1 chy of· ranks . Relationships within the 

chizwarwa are always asymmetrical, implying an element of relative superior-

ity or inferiority14 1n relation to myself , there are all those who 

belong to the first and second ascending generation , Accor ding to clas s­

ificatory kinship term~rolo~y, 1 cal,_ them "father" or "grandfather" , 

respective~y . and they qre superior to me , Similarly, all members of my 

own generation who arP '.)f the same sex and older than me I call "elder 

brother" (or "eldec s • 1=:ter' ' as t he case may be) and thev are < onsidered 

superior tr, me . In .. ,osition of inferiority, relative to me , are all 

my childrer and granc~r ldren ana younger brothers and sister~ . By use 

of t he approoriate k i nst' p t erm, the difference of generation , age and 

sex is immediately ref l e~t~d. A c~rta{n standard of behav iour is expected 
. 15 
1n ~egard to each class 0f persor 

In~erent in this family organ~sa t ion is the separati0n of ~ex voles and 

male c!.ominance16 . Undoubtedly, i n traditional socie .. y , male dQminance 

was the ideal, The family wa~ a l ~ays represented by the most senior male, 

Al 1 j unior men, as well as WOll\en , came unde r his authority. Jl'rom t his 

12 For a desc1·ipt1-on o f the c11izwarwa see Holleman Shona Customary Ldw 
24-25; Seven Tribes 384- 386; Bourdillon op cit 41 

13 Holleman Seven Tr i bes 393 

14 'folleman Shona ~ustomary Law 30-31 

1 t; 1 eman Shona ,. tomary ,~ ell;; 31; Bourdillon 2.E...._Sit 39-40 

16 Bourdillon op ci~ 70-71 ; Gelfand The Genuine Shona 33- 36; Holleman 
Shona Customary Law 206~211 . A~l these writers ar~ careful t s tress 
~hat a l though t h~ :ormal -~atus of tne woman a?pea~ed to ~e inferior 
in r elarion to ~t ~t ~~ the man. in oractice, women exerte~ consider­
able inr..uence a !1d power 
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description, one should not assume that Afr ican women were not held in 
. 17 

high esteem or that their social status was necessarily a servil e one • 

The situation was considerably more complex than t hi s. 

The key to understanding the Shona woman's social and legal status lies in 

the differentiation of sex roles; she played a certain number of roles 

all of which were ascribed to her because she was a woman. Within her own 

family, a woman's main f unct ion, as a sister, was to obtain for her family, 

when she marr ied , a sufficient number of rovoro cattle from her affines to 

enable her brother to marry and , in this manner , to beget children for her 

family . Because of the i mportance of .this transaction, there was a special 

relationshiµ between brothers and sisters who had been joined for t he purpose 

of rovoro , The woman was a chipanda s ister and her linked brother owed her 

a duty of respect and gratitude 18 . It was because of this special position 

that the sister became vanuveni (custodian) of her brother's wife and was 

the principal arbiter in their marital disputes. It was only if she could 

not find a solution to their problems or if matters had become too serious , 

that complaints would then be taken to the head of the family19 . The sister 

was also placed in a special relationship to the children of her brother's 

marriage to whom she was vatete and to whom they owed a duty of respect and 

obedience . She would instruct the daughters in their marital obligations 

and dut ies at puberty. Her advice was sought in the choice of her niece's 

h b d d h 1 d • 1 • h • . :i. 20 us an an s e p aye an important roe i nt e marriage negotiat ons . 

When her brother died, she assumed responsibilities similar to those of an 

executor of his estate , prior to the kurova guva ceremony , If she felt 

that the estate were mismanaged or not used to benefi t the deceased ' s minor 

heir, she might (usually assisted by her own son) lay a COtl\p:Laint wlth a 

chief or headman, If the deceased 1s wife when widowed dec1ineq to enter 

into a levirate union with one of the deceased's ma1e relatives , the 

17 Refer to the authorities cited i n f ootnote 16 ; Goode World Revolution 
and Family Patterns 18 

18 Bourdillon op cit 68-69 ~ Holleman Shona Custc,mary Law 65-66; Chi:Ld 
The Histor y and Extent of Recogni t ion of Tribal Law ~n Rhodesia 30 

19 Also known as vamwene: Holleman Shona Customary Law 70~71 and 219; 
Bourdi llon op cit 53-54 

20 Also known as ~ukadzi ; Holleman Shona Cus t omary Law 66-67 

• 
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widow could place herself under the authority of the deceased's sister 
21 

until othe1 arrangements could be made • 

When a woman married , although she never became a member of her husband ' s 

family in the full sense, she was, 

"gradually inaugurated in her husband's home by his family, not 
as a mere incubator of children, a piece oL acquired property, 
but as a respected member of a highly-respected family , a person 
with dignity, status and t'ights , who has agreed to become the wife 
of her husband and to bear children for his family." 22 

The newly wedded wife was under the tutelage of her mother-in-law whom 

she served by performing the menial tasks of the household in the company 

of her sisters-in-law As she proved her fruitfulness by bearing children 

and her worth by caring for her family, the esteem in which she was held 
23 would, naturally, grow . Although her husband was indisputably head 

of their family unit, the wife had important roles to play in caring for 

children and prov iding food, not only by cultivation of food bu t also 

preparing and distributing it at meal times . The provision. of food for her 

husband was , for the Shona woman, not only an essential duty but a cherished 

privilege. In a polygamous household , the husband had to be careful to 

eat food prepared by each wife and with the same relish to avoid giving 

rise to jealousy. Divorce could result from her failure to cook his food 

adequately and the wife could show her displeasure by serving lier husband 

1·1 . 24 sma portions 

The wife always owed her husband and , indeed, all men resoect . 111.: might, 

and often did, speak roughly to her in public whilst she, i a public, might 
25 never speak until spoken to The ideal in the Shona household, however, 

was co- operation between husband and wife since it was rea1istically 

appreciated that harmony was essent ial for the successful running of the 

f • 1 • 26 h am1 y enterprise The usband could expect his wi fe to make decisions 

regarding the family property and stock in his absence. She was also free 

21 Holleman Shona Customary Law 235~238; Chile ~p cit l04 

22 Holleman Issues in African Law 105 

23 Holleman Shona Customa~y Law 205-206; Gelfand op cit 32~33 

24 Bourdillon op cit 67 

25 Holle~an Shona Customary Law 207 

26 Bennett Appendix E Question 2 4 
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to pu Lsue any na tura' _alent as midwife. herbalist:, diviner , potter or 

l!Wer. The income f'"!:"om these activities should, ideally , be pooled wi th 

• • ·d• f h fam1·1y27 ( I n par-her husband's income :o as sist in prov1 ing or t e 

ticular , a woman might become the medium for the ancestra l spiri t s and 
. . ld 28) could , i n this manner, p,,iin considerably prest1.ge and w1.e great power • 

As t he wife ' s sonsgrew up and took their plac1::s in ~he f i'llnily as adul t, 

married men, the wife's prestige and i nfluence grew i\s ambuya (grand-

mother) her age, and the wisdom associated with age , made her a figure of 

i mportance within her. husband ' s fanuly . She always retained a measure of 

control over her sons 9.nd had c0nsiderable authority over her daughter s ­

i n-law . To her grandchildren . she was the figure of affection and love, 

the teller of tales and the teacher of folk-lore
29

. 

It was as a mo ther of married daughters , however , that t he Shona woman 

attained her grea test prestige and i nfluence. She was cons i dered to be 

the living link bet ween maternal spiri ts , which are guar dians of fer tili t y , 

and her matrilineal descendants Her son- in- law had to pay her great 

respec t and both he and his family wou l d be careful never to offend her . 

Because of the spirits' power over t he young wif e 's f ertility , the son­

i n-law was obliged to give a special beast (ngombe youmai: to his mother.­

in-law to propitiate t~e maternal spirits 30 

On the death of her husband, a woman of child- bearing age would be offered 

t he choice of entering into a levirate union with one of her deceased 

hu sband 's male relatives (usually his youn~er brother) or of ~eturning to 

her fa t her's home, with a necessary adjustment in the rovoro. If, 

however , che wi dow had grown-up sons of her own, she would probably take 

her pl ace i n one of t heir households . Her husband's heir was responsible 

f h f 
. 31 

_or er ut ure main t enance . 

? 7 Bennett ibid ; Holleman Shona Customary Law 212-214 and 351 regarding 
':"'e matri- estace 

28 Bour dillon op cit 71 and 73 

29 Bourdillon op cit 45~ Gelfand op cit 44 

30 H.olleman Shona Customary Law 182-183 ; Bour dillon op ci t 47 

31 B.olle'llan Sho~a Cus tomary Law 234-238; Bennett Appendix~ l')ues t ion 89 
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I f the wife died , the Shona recognised her continued association with 

her family and its ancestral spirits. Accordingly, all property which 

was deemed to belong to her had to be returned to her family, more especially 

t o her brothers , where it would be distributed. It was partly for this 

reason that the woman cannot be considered to have become a f ull member 

of her husband's lineage , The deceased woman's spirit was regarded as 

highly vengeful and to keep back any of her propeTty was to take a serious 
. k32 

t'l.S • 

/

The social status of the Shona woman, 1 n traditional African society, 

changed as she grew older and her children matured. She was valued, first , 

for her ability to bring ~attle into her own fami l) • to provide wives 
., 

for her brothers and thus enlarge her ~ineage. Her own reproductive capacity 

then became her chi ef source of esteem and, as her children grew up and 

married, her status was determined. by her link between the maternal spirits 

and her daughters, together with such prestige as she had earned by her 

endeavours in her family and v illage conununity. Her influence over her 

sons remained s trong and her daughters remained emotiona lly close to her; 

similarly, her authority over her daughters-in-law was considerable, 

especially if they were 1iving in the same village with her. She played 

an i mportant role in the upbringing of her grandchl.ldren, who always held 

her i n respect and affection . Yet throughout her life, the Shona woman 

was under the authority of a man: while she was a child , she was under 

the authority of her father unti l she married and went to live wi th her 

~usband , Until her marriage was dissolved , she ~as under the authority 

of her husband; as a divorcee . she reverted to her father ' s authority and, 

as a widow, she might remain in her husband 's family under the authority 

of one of his male relatives (if she chose to enter a levirate union) or 

his heir or she might return to her father. 

Because the ideal of Shona society was male dominance , a woman was deemed 

to be incapable of performing juristic acts or litigating without her 

guar dian ' s assistance. Simil arly, she was not he ld personally responsible 

for her own wrong-doing , To assume that these incapacities we~e due to 

what the Shona considered to be an inferior i ntellect would be presumptious. 

32 Holleman Shona Customary Law 240 
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Suffice it to say t h., ·,er _,, df'adt:ies in th~s re~a~d d erive from 

the premium placed ~Y the Shona on male ~~thority ~n the t~i ly. ~n 

addition, because sh i- was neve: fully ~ntegrated as a 11leJl\be~ of her­

husband' s lineage, she could nevf> r exerci:se rights o~ guA,r d ;i,ansh;i,p qver 

the children born of he r marriage, Becau~ e ail weal th w~s v~s ted :i.n 

the head of the familv (who was always male) she ~ou l d not exerci~e r}ght~ 

in respec t of weal th 11 r.:cuirec. by her 1-iusband nor coL1td she i nhe;i;it the 

estate of her husband or a male melnber of her (!)WU fam;i,ly . To ~ccoi;,d her 

such rights and capad ~ie s would be incompatible with he;,;, s.od.a1 sqt;u~. 

As has been i ndicated , howeve,:- . the woman w~a not a serv;i,le cre~t 11x-,e 

subject to the c aprice of men. She was a.ffQrded a l arge measure ot 
esteem, influence an~ pro t ection within the kinship grou p ; but the 

securi ty of her pos iti on was dependent on Ch e survi val 1 ~nt:;act , ot th~ 

extended family. Providec tha~ the t raditional ~nstit~tions o~ ShonA 

society remain more v- j_ess ~,ho: e, ~ womail has a numbe::: of people who , 

on the strength of k~nship obligations, will hold he~ i n esteem and will 

care for her well-bet~g .. Once the k inshi p ties are weakened , however, 

the security afford~d 1v her ascr i bed sta t us is dimi ni shed
33

. 

The arrive.l of £urope:• • ., in Zimbaowe~hodes ia , has generated tax:-+ e?-ch~ng 

•::hange in tradl t 1.or:,;· ~"n.can s ocie ty " 

Africans has ne,::ess:.ta ce-::! the oreakdown of t he extended i:~mi~y togethex 

with a weakening o.t kJ,ns'l. i p t i e:? :
1 

The .:. nstit;utions of tradHi,onal 

Shona culture which f .mctioned s-.. we l l ::. n the small viHage c onunuid:ties, 

where kinfolk were k~p t i n daily (ontac t wi th one anothex. must necessax~ly 

cease to func tion as • ·~ective] y i" the urban envir.r,onraent . where la,,rge 

numbers of people, us -~::y strangers, ~re compelled to live t ogeth~r, w9rk 

together and share c ommon r ecreation, Freed from the tie s 0£ the ol~ 

sys t ern, many 1nen anci wo"W" hav e u seC: their t n.depe-ndence to par tld:pa te in 

33 Bourdillon op c it 367- 358 

34 Although no t ( the inte,resting .findings revealed by a, bdef i,µpyey 
conducted by Ge1.f"and _ep c :!.t 185- ~.95 ; ''The survey r:eve;:i.~ed t ha,t the 
Shona townspeop'.:.e who ha \ l~ 1:i,ved an apprect a.b'le t~'II\e i n the. t r,:-'pi:1,n. 
envhonment of SaU,sburv s t j. '... l ~ling close 'l.y to thei:r moira,'1. a nd 
spiiritual cultu ""e even though t hey 'h,ave adoµted very l argelr• the 
matedal wa y of the west . ·· :f :3ourd:l'len op c .;, t 364 -369 
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the Western social ap. economic systems. Many women, especially urban 

women, have r~~ponded to the challenges presented by social change by 

becoming nurses, teac~ers, social workers, businesBwomen e tc. Even in 

the rural areas , women are entering the Western economic system by growing 

cash crops, such as groundnuts, and selling them on the open market; they 

are manufacturing various products, such as basketwork, needlework and 

pottery, and are selling these products
35 

While the restricted legal powers of the Shona woman formerly caused 

little hardship because 0f the restri~ted roles she was expected to play 

and the support and protection she could find in the extended f amily, 

changed social conditions have rendered customary :!.aw, in many instances, 

irksome . In the past, the divorced or ·,1idowed woman, for instance, could 

always expect to find shelter and fo0d within one of the lar ge, self­

sustaining villages of her own or her husbann ' s family, as the case might 

be. Nowadays, she may well be commjtL~d to live in a town , away from 

relatives, or find herself an unwelcome addition in her father ' s house 

whe rl! resources are limi ted . Similarly , whereas in the past the woman 

would never be expected tu support the entire family, she may, today, 

find Lhat she has no uption but to run the household while her husband 

is away working in tm,tn. In these circumstances, if she has no contractual 

capacity and no power to appear in court, she will be placed in an 

unwarranted position of hardship. A~art from t his, the aspirations of 

many African women have simply outgrown the traditional roles they were 

expected tc play. The Christian widow, for example, would find the notion 

of a levirate union repugnant to her religious convictions; the salaried 

teacher, in a position to compete with men in her employment, would find 

wifely subservience, at hou,~ , untenable . 

Although these social changes hav e affecLed the lives of all African 

women ~o some, t hough varying, degree, the law regarding their legal status 

remains basically unchanged . Admitted ', European judicial officers, 

namely district commissioners, have imported several principles from the 

~5 One of the ways of achieving f inancia ~ independence i s th~ough 
prostitution: Bourdillon op cit 73- 74 



common law and liave rntegrated these 1.nto the body of traditional 
36 customar y l aw ; but the tribal authorities have not responded as 

23 

r eadily to the problems posed by social change. Many African women in 

Zimbabwe-Rhodesia now chafe under legal restrictions which are no longer 

an accurate reflection of their social position. This is a neglected 

area of the law which, unfortunately, hds seldom attracted the interest 

or sympathy of the lawyer, j udicial officer or l aw-giver. 

36 B~nnett "The African court syst-em in Rhodesia: an appraisal" 
( ~975) 15 Rhodes~an Law Journal 146- : 47 ; Goldi~ and Gelfand 
Afr} can ~aw and Custom in Rhodes ill; 7'8~79 r egardL,g the "dual" 
system~: customa~y l aw in Zimbabwe~Rhodes ia 
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3 THE ZIMBABWE- RHODESIAN COURT STRUCTURE 

Historical Development of th~ Arrican Courts in Zimbabwe- Rhodesia 

The legal status of African women c an be properly u nderstood only in the 

context of the system of courts in Zimbabwe-Rhodesia. Di.!pending on the 

court i n which an action is ~eard, a different sy~tem of law is likely to 

be applied, accordingly, it is essential to our understanding of the law 

regulating the status of Africac. women to consider_ f ully, the van.ous 

courts of Zimbabwe-Rhociesia, their jur-isdictional :;.im1.ts and the general 

characteristics of the law wh i ch they are likely tu apply. 

The arrival of tbe I!.urcpean cclom.sts 1.n Africa, during the nineteenth 

and early twentieth centurie&, orought indizenous African culture into 

sharp confrontation with the cul r:ur e cf the colonial powers . Throughout 

Africa, the difference in ,alues and atti tudes whicb characterised these 

cult~,es made integra .ion or white ~nd black socieries seemingly impossible. 

For many years, the tw~ ~u ltures co-existed, rather than integrated. 

This social dualism, ~n ::urn, led to 1.ega .i. dualism. 

Broadly speaking, the Europeans introciuced their own laws, which were 

applicable to the t..Ol':1:r,::.al settlers. Disputes between Europeans v1ere 

j usticiable in courts ~ta~fed by Eu~opedns, run acc0rding to the procedures 

used lq the home countrJ The indigenous African courts could not be expected 

t o understand tne intn.cacies of European law nor could the Europeans be 

expected to submit the ·~ disputes to a totally alien legal system. During 

the colonial period, _n most African countries, European law was kept as 

a self-contained syste~ While it was recognised ::~at Europeans should 

reta Ln their law , it was also recognised that Africans could not, suddenly, 

adapt to a foreign lega:. sys tem. Accordingly, s iGL )y side with the 

European system of law and courts, the African legal sy~tem continued to 

operate, dispensing _. ~stice in the traditional manner to Afri can litigant s
1 

l For a brief description 01 the cour t s tructure in other African countries , 
see: Robert "A comparative study of l egislation and customary law courts 
in the French , Be gian and Portuguese terr~_tories in Afr ~-::a" (1959) 11 
Jour..,al of Af rican Administratio1 1 24 ; Rob :. n. ''The administration o± 
African customary la~ (~949) ~ ~ournal 0£ A~41.can Administration 158 
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In both Francophone an,, Anglophone Africa, the independence of the f0rmer 

colonies resulted in _ u A ,.-scale reform of the court system. Even before 

independence, many covn~ries recognised the need for one body of general 

law and one judicial system applicable to all persons , regardless of their 
2 race . It was obviously felt that social integration had paved the way 

for judicial integrat~on Zimbabwe-Rhodesia and South Africa are the onl y 

two countr ies i n Afr ,.ca '.:oday which retain the dual court system; we may 

now examine the forme~ in terms of its historical developmen t. 

Soon after occupation 0 : the country, Ln 1890, Zimbabwe-Rhodesia was 

declared a British protectorate, The first magistrates' ~ourts were 

established under a Proclamation of !.Ot':l. June, 1891, by the High Commissioner 

in Mashonaland . T'les"' courts nae. jur i sdi ction in bot h civil and c riminal 

matters and in alJ. cas 0 s. except those 1.n which Africans only were con­

cerned3 . The law to be applied was tc, be " the same as the law for the time 
4 

being in force in the Solony of the Cape of Good Hope" . After the 

Matabele War: the admi ni stration of the British South Africa Company was 

e:i<tttuded ft"oro Mashona:and to Matabeleland . In terms of the Matabeleland 

Order in Council of 18th July , 1894 . magis trates' courts and a High Court were 

established with civi ! and criminal j ur isdiction5 . Appeal lay to the 

Cape Supreme Court. .':t was i mp l.i~,dly tecognised that these cour t s would 

have j urisdi ction over Africansb 

The Matabela War bad :1 ;;-rofounu ef : ec t on Company policy . The Ndebele 

political structure hci.d. been shattered and the people were h,ft wi thout their 

traditional leaders; ~ot~ from t he necess i ty of an effective administr ation 

and for reasons of Se'.'...irity , : t w'is realised that the African people of 

the colony had to be brought w~ t bin the European framework of government . 

2 Broo~e "The changing character of customary courts" (1954) 6 Journal 

3 

of Af rican Administration 67, citing the resolutions of che Judicial 
Adviser s ' Conference a t Maker ere College , i n 19 :u . '.!:his was followed 
by a second conference, at J,J~ , in 4956 (for a report of which see the 
supplemenc to (lq 57) 9 J ourna: of African Admin; s~ration) . 
: t must be clear: y understood t hat '' racially" different systems of law 
and courts suggs t s0meti1. ng more f undamental t han a simp~.e difference 
of ethnic origin. The d i fference is a matter of culture . although t hi 
':las of ten beer.. :>ts ::.u:-:ed by :.,ol i t i cal considerations 

Sections 3, 4 anC: ,f t r1e Procl amation , 1891 

4 cc tion 19 0f t .:;-.; 1:J::-oc:ama:..:.on 

.3 Secti ons 2E. 3E- and 37 of t-'-,,e Orde r i n Council 

6 .>~ct i on 27 o!:' ti.1,0 l)rder _!' .,•)Un<.. L, ::.89l. 
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Accordingly, the Companv employed the services of selected civil officers , 

with experience in t h · Cape and Nata·1. , to keep an e ye on the African 

population. At first, the "native 1...ommissioners'" -responsibilities were 

little more than those of polLtical watchdogs bu t Lh~se responsibili ties expanded 

rapidly7 In timP , the native comn1.~ssioners bee.a.me the major instrument 

in government relations with the Afr ican populati on. The thinking behind this 

move was that: 

"The successful government ;>f natives, even under the most 
settled c.oniitions. is rather a question of men than of 
regulations . . . . The only form of government which t11e 
natives understand is personal government." 8 

With the imposition of 'taxec; on Africans, the native corrnnissioners were 

tasked to deal with the administration of this legislation . The subsequent 

development of the department- shows a steady increase of new administrative 

activities , often unre\ated tu Lhe African populati on. As the business of 

governing the Colony increased, more use was made of the native comroissioners
9 

In view of the shortage of European man?ower, government was compelled to 

rely upon the services of available staff ~nd , in most ca::,•s, this mean t 

the native commissioners . 

Native commissioners were g1 4~ted judicial powers only in 1898 1 af ter t he 

tumultuous events 0f the Shona anc Ndebele Rebellions . These ~owers were 

conferred at the same time as the judicial system of Zimbabwe-Rhodesia was 

being reorganised and placed on a sounder basis , In terms of Sections 49 

and 69 of the Southern Rhodesia Order in Council of 1898, the magistrates ' 

courts and the High Court were given jurisdiction over all persons in the 

Colony. When hearing cases involving Africans, they were free to summon 

one or two African assessors for advice on points of law10 The magis-, 

trates 1 courts were confirmed as the lowest grade European courts. Appeals 

7 Holleman Chief, Council and Commissioner Chapter 1 , especially 15 

8 Letter from Milner to Chamberlain, cited by Pal!.ey The Constitutional 
History and Law of Southern Rhodes~a, 1888-1965 141 

9 Howman "The Native Affairs Department and the African'' (1954) Nada 
46 

lu Sectiou .J O of t he Order in Council 
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lay to the High Court ...-1nd from there 0 Ute Cape Supreme Court. Final 

appeal lay to the Privy Council. The application of the laws of the Cape 

was ~onfirmedll. Sec tion 79 (3) of the Order in Council empowered the 

High Commissioner to confer on native ~orumissioners 0 r assistant native 

Cv,arnissioners the same j urisdiction as that exerc ised by magistrates. In 

November, 1898, the High ·:::ommissioner appr oved t:he Native Regulations which 

defined the na tive conunj_ssioners ' judicial powers I t was provided that if 

native commissioners or assistant native ~ommiss i oners were appointed as 

special justices of the peace by the nigh Commissioner, they would be em­

powered to exercise a Jl ~he powers and jurisdiction exercised by resident 

magistrates12 Al though it was implicit that native commissioners were 

to deal with African (:'.:.Y i 1 ~-i tigat i on, provi sion was made for Africam, to bring 

any case before either ~he native commissioner or the magistrate, as they 

wished 13 . Further provision was made for appeals tc lie direct to the 

High Court in civil cases between Afri~ans which had been heard in the 
. . . , 14 

native connnissioners ~ourts 

The reas ons for gran tiag native commissioners judicial powers are not 

altogether c l ear . With regard to their jurisdiction over Europeans , it 

was f e lt that t he number of judicial officers should be i ncreased to prevent 

the country f r om s l ippi ng into a s~ate of lawlessness . Again, it seems , 

there was a shortage of trained European manpower capable of undertaking 

these duties and native commissioners wer~ the only government officials 

availab le. Si milar thinking appears to have prompted the gi ant of judicial 

powen , •)ver Af ricans . I t had long been appreciated that Afri::ans were 

compelled to travel cons i derable distance to magistrate s in order tc obtain 

legal redress . It was =elt that by empowering native commissioners to 

h • ' • • ld b • • d 15 ear t hese di spu tes, African litigants cou e savect time an expense . 

In gtneral, i t would appear that these judicial powers were consonant with 

the native comm i s s ion~.-r~ . already well developed administrat i ve powers 

and wit h the ir intima te knowl edge of African affai rs 

11 Section 49 (2) 0f the Order in Council 

l " Section 6 of the Regulations, No 18 of 1898 

13 Section 7 of the Regulations, No 18 of 1898 

14 Section 8 of the Regul, - i ons. No 18 of 1898 

15 Palley o:e cit 138 
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In 1910, the native cornmissioners 1 jurisdiction was narrowed down t o 

embrace civil proceedings in which Africans only were concerned and criminal 

• • h • h h d f • 16 Tl • ' proceedings in w ic t e accuse was A rican 1e magistrates courts 

and the High Court retained their concurren t j ur isdiction over both Africans 

and Europeans. Presumably, it had oeen acknowledged that nat i v e commiss i oners 

were the people most competen t to deal with African litigation. The final 

move , to give the Native Affairs Department exclusive civil jurisdiction 

over Africans , came in 1927 . In terms of Section 15 of the Native Affair s 
17 Act , magistrates lost their civil jurisdiction in cases in which the 

rights of Africans only were concerned. (1'hey retained their criminal 

jur isdiction, however. ) The native commission.ers • on the other hand , 

lost most of their criminal j urisdiction over Africans, retaini ng only 
• • f • f • ff • 18 t heir powers in r espect o contraventions o the Native A airs Act . 

At the same time, a special court, presided ovtr by the Chief Native 

Commissioner, was established to hear civil appeals f rom the native comm­

issioners ' courts19 . This was called the Court of Appeal f or Nat i ve 

Civil Cases . Fur ther appeal lay from this tribuna1 to the High Court . 

The reorganisation of the cour t structure reflects a subtle ~hange in the 

role of the native commissioner . As the Attorney-General said, in the 

s, cond reading of the 1\lative Affairs Bill, 

''It was , of course, inevitable thaL with the prog ress of 
civilization amongst natives and their contact with 
European l aws and sanctions there should be a weakening 
of the purely native sanctions which governed their lives 
and there should arise a situation in which i ndividual 
natives should somewhat disregard tribal , communal and 
official control. The weakeni ng of these purely native 
sanctions has left an hiatus , and it is considered that 
this hiatus s hould be filled. " 20 

Who better to fill the judicial hiatus than t he nat::.ve commiss i oners? 

The second branch of the African cour t s was established ten years later. 

1
~ Section 14 of the High Commissioner's Proclamation No 55 of 1Yl0 

17 No 14 of 1927 

18 Section 13 of the Native Affairs Act 

19 Section 21 of t he Nat i ve Affa1 rs Act 

20 Bansard , 24th June, 1927, co~ 1934 
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The tribal authorities, in Zimb abwe-Rhodesia , had lost much of their 

political power and, along with it, their judicial power . Although res­

ident magistrates were competent to appoint chiefs to exercise civil and 

cLiminal jurisdiction over Africans 21 , this had never been done, Despite 

the absence of any official recognition, however, the traditional African 

courts had continued to f unction since the Occupa tion22 The incorporation 

of the chiefs into the governmental framework in accordance with t he policy 

of indirect rule was a rather slow and piecemeal process i n Zimbabwe­

Rhodesia. This was the result of the government's ambivalent attitude 

toward the tribal leaders . On the one hand, the weakening of traditional 

tribal authority was welcomed; on the other hand, it was recognised that 

the tribal authorities could make a significant contribution towards the 
23 administration of the country It was only in the 1930'y that the 

chiefs had fully emerged , again, as tribal leaders . The Native Councils Act 24 

provided a forum for discussion of local affairs and the Native Law and 

Courts Act25 restored to the chiefs their judicial powers. It was felt, 

at the time, that to recognise .the tribal courts would do no more than 

to legalise an existing prac t ice . The only alternative was to 

"clap the~e chiefs into prison every time they comply with 
the custom handed down to them by their ancestors and which 
is not repugnant to justice." 26 

It was also hoped that through the guidance of the tribal and native 

commissioners ' courts , the African population would gradually come to 

absorb European law and customs . An added practical advantage would be 

a r eduction of the number of cases heard by the native connnissioners ' 

courts. 

Close contro l was maintained over the new courts. 

d .h . . 27 were entruste wit extensive revisory powers 

The native commissioners 

Theywere given access 

to all records kept by chiefs' courts and could, on their own initiative , 

21 Section 11 of the High Commissioner's Proclamation of 1891 

L2 Howman Report on Native Courts for Southern Rhodesia para 27 

23 Rhodesia Government Native Affairs Commission of ~nguiry . 1910- 1911 5 

24 No 38 of 1937 

25 No 33 uf 1937 

26 Hansard , 1st NovembeT, 1937, col 2444 

27 Section 10 of the Native Law and Courts Act 
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from perusal of the records, revise the proceedings of the court and 

transfer the matter to their own court or any other competent tribunal . 

In addition, the nat ive commissioner s ' courts were constituted courts 
. 28 

of appea l from the tribal courts . It would be more accurate, however, 

to say that cases could be ret ried i n the nat i ve connnissioners courts, 

for the judgment of the t ribal court became of no force and effect and 

the matter was heard de novo29 

In 1958, further changes occur red in the court system when, as a result 

of the report of a committee convened to i nvestigate the inferior courts 

of Zimbabwe- Rhodesia, ·magist rates were given j ur.isdi ct ion t o hear civil 

cases between Africans. when both parties had consented thereto or where 

one of the par t ies was an African who had obtained exemption from African 
30 cus tomary law . At the same time. the Native Affairs Act was amended 

to bring the native ~oUllllissioners· j ur isdiction mor.e closely into line 

with the jurisdiction of the magi strates' courts in respect of the 

subject matter of the claim31 . In 1963, the last ves tiges of the native 

commissioners' criminal j urisdiction were removed: henceforth, they 
32 were competent to hear general matte r s of contempt of cour t only . 

As a result , t he magistrates ' courts and the High Court gained exclusive 

criminal jurisdiction over Africans . 

The Present J urisdiction of Courts Dealing wi th African Litigation 

A maj or reorganisation of the African courts oc curred again, ~n 1969, 
3< 

when the present African Law and Tribal Courts Act ~ was passed , The 

structure of the courts and their civil j urisdiction may now be con­

sidered i11 light of their legislati on. 

Apart from minor changes , the structure and jurisdiction of the European 

courts has remained substantially the same, since the 1930's. The lowest 

28 Secti on 11 of tbe Native Law and Courts Act 

29 Palley op cit 540 

30 Hansard, 25th February, 1958, col 1119; Magistrate 's Court Amend-
ment Act No 4 cf ~958 

31 Section 3 of~\~ Native Affairs Ame~dment Act No 16 of : 958 

•?. Native Affairs .runendment Act ~o 22 of 1;63 

33 Former ly , ~o 24 o: 1969 , now Chapter 237 
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grade of court is the magistrate's court, consti tuted in terms of the 
34 

Magistrates ~ourt Act . Magistrates have jurisdiction over Africans 

and Europeans alike in civil matters. The common law is almost 

exclusively applied 10 these courts for, in terms of Section 13 (2) of 

the Act, a magistrate may, at his discretion, transfer a case to a district 

commissioner's court, if it appears to him that the matte r falls to be 

decided wholly or substantially by customary law. It seems that although, 

under Section 3 (1) of the African Law and Tribal Courts Act , magistrates 

are competent to apply customary law, they prefer, in practice, to transfer 

cases involving custo_mary law to the di s trict conrrnissioners ' .courts. 

The next court in the hierarchy of European courts is the General Division 
35 of the High Court, established i n terms of the High Court Act . This 

court has i nherent jurisdiction in respect of all matters and over all 

people in Zimbabwe-Rhodesia . Although the High Court is competent to 

hear cases involving <:ustoma1·y law, in pract ice it will refuse to do 

so, preferring , instead, to refer the case to a district commissioner's 
36 court . Accordingly, the common l aw is nearly always applied in this 

The Appel late Division of the High Court, the third court i n tribunal. 

the hierarchy , is constituted in tenns of the 1969 Constitution. It has 

no original j urisdict ion; it may hear appeals from the General Division , 

the magistrates' courts and the Court of Appeal for African Civil Cases . 

Except in the latter •::a.se, the common l aw is applied in this court . 

Mujor changes have occurred in t:he structure and J urisdiction of the 

~ourts designed to hear African civil cases. The first hierarchy is 

based on the district commissioners' courts. These courts are established 

in terms of Section = of the African Affairs Act37 The court is cons­

tituted by one distn.ci: commissioner, assistant district corrnnissioner or 

district of·l cer, si tting alone. although he may summon to his assistance 
38 a chief or headman to sit in an advisory capacity as an assessor The 

34 

35 

36 

Chapter 18 

Chapter 14 

Mpambwa v Mpambwa 1974 (4) SA 307 (R) and the critique of this 
decision in (1974) 14 Rhodes i an Law J ournal 100 

Chapter 228 

Section 5 (1) and (4) of the African Affairs Act 
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jurisdiction of the district commissioner is specifically defined in 

terms of race. It is provided that he has jurisdic tion in civil suits 

"in which the rights of Africans only are concerned or which 
have been trans ferred from a magistrate's court under the 
Magistrates Court Act." 39 

The same limitations in r espect of the subject matter of the di spute are 

imposed upon the district conunissioners' courts as are imposed on the 

magistrates' courts in terms of Section 13 (1) of the Magistrates Courts 

Act . Unlike magistrates ' courts, however, district commissionl:!1·s' courts 

have jurisdiction to adjudicate upon cases affecting the s t a tus of Africans, 

i n particular with regard to the dissolution of customary law marriages 

or civil or Christian marri ages, since these matters are not excluded 

from the jurisdiction of district commissioners by Section 13 (1) of the 

Magistrates Courts Act. 

Appeal lies from a district connnissioner's court to the Court of Appeal 

f or Afri can Civil Cases. This court was established i n terms of Section 

6 of the African Affai rs Act. The court is constituted by a President 

(a retired judge or advocate of at least ten years' s t anding) and two 

other members who are, or have been, district commissioners. Further 

appeal lies f rom this court to the Appellate tvision. 

The second hierarchy of African courts is based on t he tribal courts, 

namely, the courts of chiefs and headmen. The Minister of I nternal Affair s 
• • • h. f h d ' ' k f. 4o may grant Judicial powers t o any c ie or ea man ne thins it . The 

tribal courts have civil j urisdicti on over Africans where the de f endant 

is normally resident in the area of the court ' s j urisdicti on or the cause 

of action arose wi thin the area of the court 's j urisdiction or if the 

defendant consented to the jurisdiction of the cour t . They have juris­

diction over Africans and non-Africans in the circ~ustances described 

above , provided that the non-African consents to the jurisdiction of the 
41 • • d • • f h • f th t d court The Jur is ict ion o t e courts i n respect o e na ure an 

subject matter of the di spute is unlimited ex...:ept that it has no juris-

39 Section 5 (1) of the African Affairs Act 

40 Section 7 (l) c £ t~e Afn.can Law and Tribal Courts Act 

41 Section 9 (1) (b) of the A~ri.can :.,aw and Tri ba: Courts Act 
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diction t o dissolve a civil or Christian marriage42 
Similarly , no 

limi t at ions have been imposed on the order s which a tribal court is 

k • . · 1 43 competen t to ma e 1n c1v1 cases , 

The African Law and Tribal Courts Act introduced an i mportant change in 

the Zimbabwe-Rhodesian court structure by establishing a new court of 

appeal for the tribal courts
44

• The Tribal Appeal Court is composed of 

three chiefs who are presidents of tribal courts . It is a remarkable 

tribunal in that it acts as the final court of appeal i n civil c ases, 

thereby severing all connection with the district commissioners' hierarchy 

of courts and the European ~ourts . In this manner, a self-contained 

hierarchy of tribal courts has been c reated. The di strict commissioners 

have been left with only very limited supervisory powers over the tribal 
45 courts . 

An African, in Zimbabwe-Rhodesia, ~as the option of bringing a civil case 

i n one of four separate fora, with the possibility of appeal ing to one 

of three different courts of appeal : 

MAGISTRATE ' S COURT HIGH COURT 

APPELLATE DI VISION 

DISTRICT COMMISSIONER 

COURT OF APPEAL FOR 
AFRICAN CIVIL CASES 

APPELLATE DIVISION 

TRIBAL COURT 

TRIBAL APPEAL 
COURT 

Al though the jurisdiction of the inferior courts is limited with regar d 

t o area (viz, the general principle of actor sequitur forum rei is applied), 

t he areas of t he courts' jurisdiction overlap. I n effect , therefore, the 

def endant has no way of inhibiting the plaintiff ' s choi ce of forum. 

I t can no longer be said that Zimbabwe- Rhodesia has a dual court s t ructure . 

I n civil cases , it would be more accurate to describe it as a triadic 

court structure . 

42 Section 9 (3) of the African Law and Tri bal Courts Act 

43 Section 10 of ~~e African Law and Tr ibal Courtci Act 

44 Section 21 (2) of.. '.:he African Law and Tribal Court s Mt 

45 Section 20 of t he African Law and Tribal Cour t s Act 
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Assessment of the Cour:. Structure 

It is apparent, from the historical evolution of this system, that the 

structure of the African courts has never been determined by a single , 

consisL ~nt policy. The magistrates' courts and the High Court, on the 

other hand, wer e instituted to cater for European litigation. This has 

been their function since they were first eslablished and they continue 

to apply only the common law. It is more difficult to determine the 

purpose and function of the African courts. We may infer (from his position) 

that the district comm~ssioner i s expected to realise the interests and 

aspirations of a large ~umber of Africans who are in a phase of cultural 

transition. While district commissioners are expect.ed to be familiar 

with the traditional cultural values and attitudes of the AfriC'.an pop-

1 • h 1 d d. h 1 d" • 46 Th 1 u ation, t ey are a so e ucate i nt e common aw tra 1t1on . e aws 

aprlied in their courts reflect their dual role in at least four respects . 

Firstly, in terms of the conflict of laws rules contained in Sect ion 3 

of the African Law and Tt:ibal Courts Act, district connnissioners may apply 

either the common law ?r customary to the solution of a dispute. In 

this manner, they may exclude c1.1stomary law. (The conflict of laws process 

will be considered in detai l in the next chapter). 

Secondly , district commissioners ' courts have not hesitated to update 

customary law in order to meet mudern demands . For example, ~n traditional 

~ustomary law, an African woman was not deemed to be capable of entering 

into transact ions with ueople outside her own family. Her moc.ern role 1n 

commer cQ and industry has made this rule anachronistic. The di strict 

commiss ione rs' courts have, therefore, given her full contractual capacity 
. . 47 

with regard to the running of her business concerns . 

Thirdl y, and this causes considerable difficulty in understanding African 

cu~_omary law in Zimbabwe- Rhodesia, distr ict commissioners have transposed 

(although often unconsciously) rules and principl es from the received 

46 Holleman op cit Chapter -. . although he shows how the district 
commissioner tended to lose his originally cl0 e contact with the 
African people 

47 Tasara v Agnes M.an1aya 19)8 SRN 853 
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48 system of connnon law into customary law They have done this in two 

ways. At a fundamental level , European administrators and lawyers, from 

their observation of African s ocial i nstitutions, have inferred various 

rules of customary law. Instead of attempting to understand and apply 

these rules in terms of their African social setting, they have often 

subs umed the m under related phenomena of the connnon law. The t ra i ning of 

an anthropologis t sensit i zes him to the s ubt leties of cult ura l difference 

and puts him on hi s guard against descrip t ions which are moulded by his 

own cultural traditions49 . Frequently , the lawyer lacks t his training 

and , in consequence, tends to describe and evaluate rules of customary law 

as if they were part of t he more fami l iar system of common law. Of course , 

there may well be a s imi larity between our own and foreign legal rules. 

I f the rules bear c lose resemblance, we may be forgiven for treating them 

as if they were the same as ours; but we are in danger of failing to 

apprec i ate marginal di f ferences which may exist in t he rules themselves 

or thei r appli cation i ~ the foreign system of law. Such lack of under­

s t anding may easi l y promote distortion of the foreign rule50 The following 

statement provides a useful i llustration of thi s problem: 

"Under traditiona J. African law a woman never attained 
full l egal status On marriage she left the guardian-
ship (patria potestas) of her fat her and came under 
t he subordinat i on of her husband . I n general she 
remained a minor under t utelage." 51 

We f i nd here that several technical terms, derived from the common l aw, 

have been applied to the African legal system - "guardianship", "patria 

potestas" , ''minor" and "tutelage". This does not, neces:o: a rily, mean that 

t he re i s n~ver correspondence between the ins ti tutions of customary law 

and those o f the common law but , if there i s, i n fact , a difference, 

48 Bohannan Just i ce and Judgment among the Tiv Chapter l ; Gluckman 
"Afr ican j urisprudence" (1961/2) Advancement of Science 4!.3 

49 See Beattie Other Cultures 41-48 

50 Regarding the European c0nception of customary l aw generally , the 
f ol l owing comment is illuminating: "Some tri:..e s a'!"e so l ow i n 
the scale of soci a l organi zati on that their usage~ and conceptions 
of rights and duties are not to be reconciled wi th the institutions 
or the ~egal ideas of civilised society .... On the other hand , there 
a r e indi genous peop l es whose legal conceptions, ·-bough differently 
deve l oped, are hardl y l ess precise than our owr When once they 
have been studied and understood they are no l ess enforceable than 
r i ghts arising under English law." I n Re Southern Rhode. 1919 
AC 211 at 233-234 (PC) 

51 Child The History and Extent of Recognition of Tribal Law i n Rhodesia 89 
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customary law may suffer f£vm distortion. It may even happen that the 

distorted perception nrejudices the attitude of the administrator of 

customary law. The c : assic example, in this regard, was the European 

conception of marriage consideration, In South Africa, European observers 

noted that when Afr icans entered into a marriage, the husband gave his 

prospective wife's family a valuable consideration (usually in the form 

of cattle). Many observers inferred from this practice that the husband 

' 'purchased" his bride
52

. Moreover, the South African courts and several 

writers called marriage consideration "dowry", although it is obvious 

h t d • 1 1 d. ff • • • 53 (Th • • f d ta owry i s a comp ~te y 1 e rent 1nst1tut1on . e givi ng o owry 

is f oreign even to the common law. Our understanding of it i8 derived 

from Roman law where it was origi nally considered to be a con t r i bution 

by the wife or her family to ass i st the husband to establish a new house­

hold
54

.) In view of these misconceptions, we should not be surprised 

to find Seymour (a leading authority on customary law in South Africa) 

commenting: 

' 'Although this view is based on speculation after a 
consideration of ancient law, it seems probable that 
the payment of dowry (bridewealth) originated as a 
species of sale or exchange; i n primitive patriarchal 
societies , the head of the family had the jus vitae 
necisque ove r his children, the power to sell them in 
bondage, or to give them in marriage.'' 55 

One may be forgiven for suspecting that it is this type of distortion 

which prompted an early South African missionary-anthropol ogi st to say 

h • • d • " • d h h 1 f • , • f "5 6 Th • t at marriage consi eratton po1sone t e woe o nat ive ~ 1 e . is 

i~ an understandable po~nt of v i ew if the wife is cons i dered to b& the 

obj ect of a commercial ~ontract . It is only since the true nature of 

the marriage consideration has been revealed that lawyers and others 

concerned with the administration of customary law have shown a less 

hostile attitude to t he institution57 The example cited is , perhaps, 

52 Seymour Bantu Law i n South Africa 142 and the authorities cited 

53 Seymour ibid 

54 Van Warmelo An I ntroduction to the Principles of Roman Civil Law 
51; Thomas The I nstitutes of Justinian 34 

5.5 op cit 142 

56 Junod Life of a Sou~h African Tribe Voll 282 

57 Seymour op cit 142 
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an extreme one; and it would be foolish to argue that , i11 all cases , 

the European perception of customary law is distorted and , even if 

dis t orted, has a deleterious eff ect on the administration of justice. 

Nonetheless , to obtain complete understand i ng of African customary law, 

we must beware t hat we do not impose our own preconceptions . 

On another level, the common la~ explicitly impinges on c ustomary law. 

Since arriving in Africa, Europeans have condemned various institutions 

of tradi tional customary law because t hese institutions were not in 

keeping with Europea~ notions of liberty and morality. Al though colonial 

governments were prepared to recognise customary law, they were not pre­

pared to condone such practices ab t he killing of twins , witchcraft and 
58 slavery . Accordingly, it was provided that customary law was to be 

applied only in so far as it was not repugnant to natural justice and 

morality and, in terms of this provision , certain rules of customary l aw 

were not recognised or. enforced . It is difficult to separate this process 

from the overt modification of customary law to meet modern social conditions . 

Both processes i nvolve i mportation of common law rules and, i mplicit in 

these rules, a r e Europe~n notions of liberty and morality. For i nstance , 

the courts have i nsisted t hat a woman ' s consen t t u her marriage be 
59 

rega rded as a prerequisite f or a valicl .mion in custon1,Hy law To hold 

otherwise would be incompatible with Western European notions of individual 

liber t y60. For similar reasons , the courts have considered order s of 

custody of minor children on the basis of the child's bes t interes ts
61

• 
62 

(This princip l e is now contained in statutory form ) . I t will be 

apparent, of c ourse, that the application of t hese common law p rinciples 

could as well have been argued on the basis of the repugnancy c lause or 

on the basis of the conflict of laws; but this has not been the approach 

of the courts. Instead , they chose to modify customary law by the 

informal introduction of new rules and principles. This process is 

evident only in the courts of dis t r ict co!Illllissioners and the Court of 

Appeal f or African Ci vi l Cases and has fos t ered the growth of a "second " 

58 See Chapter 4 , regarding t he application of the repugnancy clause 

59 R v Chokumarara 1945 SJ? Po} 

60 Articl e 16 of ::he Un i versal Declar ation of HU1,. tn 'Rights 

61 J?,ayimano v Kgaribaitsa 1931 SR 1.34; Child ~-y !. t 73sq 

62 Section 3 (5) of the African Law and Tribal Co~rts Act 



system of customary law, reflecting the cultural and educational pre-
63 dilections of the judicial officer s staffing the courts The courts 

do not formally distinguish the common law rules and principles f rom 

the customary l aw on to which those rules and principles have been grafted . 

The law they apply is still termed "customary law" but it is a modified 

version of the traditional law, The rules relating to the conflict of 

laws and the provision of the repugnancy clause were designed to cater 

for this type of situation but , whether consciously or unconsciously, the 

courts have circumvented such formal processes and have evolved a new 

system of customary law, often bearing close resemblance to ~he common 

law . It is not proposed to upset what is now an established feature of 

Zimbabwe-Rhodesian customary law: it would do violence to contemporary 

legal thinking to distinguish from traditional African customary Jnw rules 

derived from the comu•on law and to term those rules "connnon l aw" . 

Al though we must accent the existence of a hybrid system of customary law, 

this does not mean that we should be unaware of the influence of the 

common law nor should we fail to isolate t h -ireas affected by its impor­

tation and, if necessary, analyse the results of its appliration. 

The third hierarchy 0f couL t S is staffed exclusively by the traditional 

tr i bal authorities The judic i a l functions of chiefs and headmen are 
64 but one aspect of thei r general political roles as tribal l eaders , 

Although the t ribal courts are now established and regulated by the 

goverument , under the ~frican Law and Tribal Courts Act, as little as 

possible has been done t o inter fere with the traditional martner of admi n­

istering justice. Just as the cultui a l attributes of district commissioners 

have a profound i nf l uence in shaping the law they apply, so, too , do the 

attitudes of chiefs and headmen determine the quality of the l aw and rhe 
• h' h • • . . h . 65 manner 1.n w 1.c 1.t 1.s apph.ed 1.n t e1.r courts 

When disputes ari se wi thin the Shona community, there are various 

h 11e ls at which people may attempt to solve them, correspondi ng with a 

hierar~hy of courts and courts of appeal. Fami l y disputes, possible, 

63 Goldin ana Ge:l.fand African La,..r and Custom in Rhodesia 78-7 9 

64 , Bourdillon The Shona Peot.'les 132- 133 

65 Goldin and Gelfanc op ci t 78 



should never come before a public court; they should be solved within 

the family concerned66 It will readily be appreciated that the hus band / 

father of a fami ly group will attempt to sett le any disputes which arise 

between his wives and his children. As such , he acts in an informal 

judicial capacity when he presides over the family court . More important 

is the vil l age court, presided over by the village headman (designated a 

"kraalhead" by government and called samusha/sabuku by the Shona). The 

village headman 1s competent to hold an informal court, in the nature of 

a family court, to settle any disputes arising within the village community 

under his authority. Only minor and simple cases, susceptible of ready 

settlement, are hear~ at this low leve1
67

. 

If the village headman cannot solve the dispute or if the matter is serious 
68 

(such as seduction or adultery) it will be heard in a wardhead's court 

This court differs from the village headman ' s court in that it has a more 
69 formal procedure and precise structure As Hol l eman puts it, the 

func tion of a village headman is that of an arbitrator settling a dispute , 

while the function of a wardhead is that of a judge formally deciding a 
70 case At the highest level of authority, acting as a ~ou1 r of appeal 

from the wardheads' courts, is the chief's court. As a judicial officer. 

the chief has inherent jurisdiction over all persons in the chiefdom. 

Apart from his appeal jurisdict ion , he acts as a court of the first instance 

with regard t o such serious matters as assault, stocktheft, witchcraft etc. 

The procedure in this tribunal tends to be more formal than that of the 

66 Bourdillon op cit 147 for a brief descr iption of the court structure ; 
Goldin and Gelfand op cit 30-35 r egarding t he tribal authorities. 
Refer to the description of a village (rousha) i n Chapter 2 

b7 Holleman Shona Customary Law 8 ; Goldin and Gelfand op cit 120-121; 
Holleman in Gluckman and Colson (Eds) Seven Tribes of Central Af r ica 
363 

68 Goldin and Gelfand op cit 226 

69 For a general description of the ward (dunhu) see Holleman Shona 
Customary law 11- 14; Seven Tribes 367-37 2 

70 Seven Tribes 370-371; Shona Customary Law 8; The Shona dr aw a 
Jistinction between the funct ion of a village headman arbitrating 
a dispute - which is termed kuenzanisa nyay a - and the formal 
adjudicat ion of a wardhead - kutonga mhoswa 
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d , . . f h . 71 war heads court , as befits the most superior court o t e tr1be . 

The manner in which the tribal courts apply cus tomary law and, indeed, 

their conception of their ro le in settling disputes gives them a distinctive 

character. Law is not usually applied, as it is in European courts , as 

a fixed and predetermined system of rules . 

' 'You will find no t ribal African, however intelligent or 
experienced, who can even venture to give you a systematic 
and critical exposition of a particular legal subject, let 
alone a review of the salient principles or classifications 
of the law of his people. He may quote a number of legal 
maxims and present these as if they were strict legal def­
initions, rigid rules of law. But when it comes to actual 
practice it becomes evident that these maxims are too 
generalised or too vague to permit strict interpretation . 
... They are important because they represent certain broad 
guid ing principles or approximat i ons or isolated beacons or 
landmarks by which a general direction can be found. But 
they are certainly not strict, charted roads from which one 
cannot deviate. And so the course of Shona Law is a flexible 
one and, to our mi nd, often unpredictable. '1 72 

To the African mind, the provision of various rules and their interpretation 

is less i mportant than the task of solving social disputes. In other 

words, i t is more important that the disputing parties discover a new 

modus vivendi, that their dispute and its harmful eff~~ts be erased and 

that the comniunity return to harmonious co-existence73 . To achieve 

this aim, it is often more important to reconcile the disputing parties 

than to apply , impartially, rules of law for the solution of a conflict . 

The Shona judicia l officer would "settle rather than decide . . appease and 
, II 7 4 recon~ile rather than enforce . 

71 

72 

73 

74 

For a general description of the chi efdom (nyika) see Holleman 
Shona Customarv Law 15- 21; Seven Tribes 376-377 

Holleman Is sues u1 African Law 13 

Bohannan op cit 61- 65 , 96- 101 and 210-214 

Holleman I ssues ~n African Law 4 . For a usef ul descript ion of the 
j udicial prc~ess in the tribal courts s ee Bourdillon op cit 147-160. 
The importance of :-:econci :'.. ~. tat ion (and, i n consequence, the relevance 
of rules of l aw) s hould not , however , be overstressed. In many 
cases, such as delictual actions anc' claims for r eturn of rovoro , 
tribal couL~s _unction in mdch the same mann~r as European court s. 
See Gluckman The Judicial Process among the Barotse of Northern 
Rhodesia 55sq and van Ve: sen "Procedural i nformality, reconci liation, 
and fals e comparisons 11 in Gluclanan (Ed) Ideas and Procedures i n 
African Customary Law 137sq 
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In this regard, it is pertinent to question the "Xtent to which triba l 

courts will act upon government legislation. Apart from the fact that 

the educational qualifications of African judicial officers seldom equip 

them to apply complex legislative provisions, it muse be appreciated that 

the strict application of such rules is not in keeping with the African 

conception of a judicial role. The best documented example illustrating 

this proposition relates to the enactment depriving tribal leaders of their 

judicial powers during the period 1898 to 193775 . Despite this legislation, 

it was quite apparent that chiefs and headmen continued to dispense justice 

with the consent and to t he satisfaction of their people. This did not, 

necessarily, indicate that the tribal leaders deliberately violated statutory 

law; rather, it indicated that the administration of justice was a far 

•nore flexible and informal process than in the European community, depen-
. . 76 h dent not on the wording of a statutory i nstrument Fort ese reasons, 

one should not assume that legislative provisions will automatically be 

applied in tribal courts. Much will , obviously , depend on the education 

and attitude of the individual chief or headman but , as a general rule , 

it would be safer to assume that only district commissioners regularly 

take account of statutory law. 

Finally, we should note that the tribal courts and the di s, rict commissioners' 

courts have quite different attitudes to the doctrine of Sl are decisis . 

Courts staffect by Europeans, not surprisingly, follow the common law 

tradi tion of stare dec~sis. The decisions of the Court of Appeal for 

African Civi l Cases provide binding precedents for the distr"ict comm­

issioners' court s. They are recorded and reported, in this manner supplying 

a readily ascertainable source of law. (It is uncertain, however , whet her 

the Coult of Appeal is bound by its own decis i ons 1n view of some startling 

75 Rhodesia Government Connnission appointed to inquire into and report 
on administrative and judicial functions in the Native Affairs 
and District Courts Departments para 183 , regardi ng the widespread 
disregKr d of legislatior 

76 Holleman Chief, Council and Connnissioner 92 describes a similar 
situation concerning the criminal jurisdiction of tribal courts. 
Al t hough, off.: --ially , the courts lacked criminal juri sdiction , they 
continued to hear crimi nal cases s i mply because they were unaware , 
i n most instance , of the common law dis t inctions between crimes and 
delicts. See also the case of S v Khumalo 1973 (1) SA 567 (R) 
regarding the statutory distinction between j udicial and arbitral 
f unctions in triba' cour ts 
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1 f • d • • 77) reversa so previous ec1sions . It would seem most unlikely, on the 

other hand, that the decisions of either the district connnissioners' 

courts or the Court of Appeal provide precedent for the tribal courts since 

the chiefs and headmen do not have the requisite facilities or educational 

requirements necessary to apply a doctrine of precedent consistently78 

An individual tribal court may well abide by a decision it gave earlier 

or it may even follow a decision given by a neighbouring court; but there 

is certainly no formal doctrine of stare decisis in the sense that it is 

applied in European courts79 Such a principle is, of course, inconsonant 

with the general des ign of a tribal court which is " to solve conflicts 
. . . 1 1 ,,80 rather than rationally and impartially tc apply abstract r ues 0f aw. 

In the absence of a system of case reporting and formal legal training 

for the staff of tribal courts, of course, the doctrine of precedent is 

impracticable . For these reasons, it is unlikely that the tribal courts 

will follo~ t he decisions of the tribal appeal courts . The latter courts 

might have provided a link betweeP the district conunissioners ' courts 

and the tribal courts but, again, it is uncertain whether the decisions of 

the tribal appeal courts will bind district cotmnissioners or whether the 

decisions of the Court of Appeal will bind the tribal appeal courts. The 

latter have sat on only a few occasions, to date, and no provision has 

been made f o1 reporting their judgments. 

From the above, it is apparent that two separate and distinct systems of 

customary law have been promoted in Zimbabwe-Rhodesia. The hierarchy of 

courts based on the district commissioners' courts and each, individual 

tribal court is applying its own particular system of law. While there may 

be, and, undoubtedly. there often is a degree of overlap, the two systems 

of customary law in the country are in a state of divergence. The 

77 For instance Kakoma v Chikono 1946 SRN 377; cf Imbwadzawo v Manondo 
1948 SRN 431; Palley op ci t 506-510 

78 And statutory provi s i ons: the tribal courts, for ins ance, simply 
ignor e the provi3ions of Section 3 (5) of the African Law and Tribal 
Courts Act regarc.i ng the interests of the child i n custody orders. 
Instead they regularly apply the rul es of customary law: Bennett 
Appendix E Ques~ion 96 

79 Gluckman The J uc. .. cial Process 253sq 

80 Bourdillon op ~i~ 158 
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differences between the t wo systems seem to be destined to grow ever 

greater. One significant influence, which could fos ter uniformity , is 

the s.ourc e from which the courts derive their knowledge of the law; but 

the sources are widely disparate. The Court of Appeal for African Civil 

Cases derives its law from authoritative texts, previous decisions and, 

• 11 f h • • f 81 D • • • • occasiona y, rom t e opinions o experts istrict commissioners 

rely part l y on thei r personal knowledge of customary law but, mostl y, 

on precedents, texts &nd expert opinions . (The magistrates ' courts and 

the digh Court, it should be noted , derive the law they apply f rom the 

same sources, ensuri .ng that a consistent body of rules is applied, regardless 

of the court i n which a suit is brought .) The tribal courts, however, rely 

solely on thei r intimate knowledge of the people and the laws of their 

areas of j urisdiction . As Goldin and Gelfand have put i t : 

"tribal courts enunciate African law uninfluenced and 
unimpeded by Roman-Dutch l aw or the study of books or 
written precedents . ... The African knows his laws, not 
as a result of study, but by virtue of being and living 
as an African." 82 

Without a viable system of precedent linking the t wo hierarchie s of courts , 

and now that the appeal courts have been s eparated, it s eem that, apart 

from the slow process of education, little can be done to integrate the 
83 two systems of customary law , 

Account 1s taken , in this thesis, of the differenc~ between the laws 

applied in the district commissioners ' courts and the Court of Appeal for 

Afri can Civil Cases, on the one hand, and the tribal courts; on the other. 

For obvious reasons, it is impossible to take account of the l aw applied 

in each, individual tri bal court in the country. Accordingly, the system 

of Shona customary law is considered as a single system. While t he 

potential exists f or divergence amongst the var i ous t r ibal courts, there 

is, in f act, a remarkabl e degree of uniformity in the Shona law relating 

to women. Consequently, in each chapter , where appropriate, the customary 

law , as it is expounded in the tribal courts will be p1~sent ed first
84

; 

81 Section 5 of the African Law and Tribal Courts Act 

82 op cit 78 

83 For a general treatment of the Zimbabwe- .-. 1odes .1.an court sysrem , see 
Bennett "The African court system in Rhodesia: an appraisal ' (1975) 
15 Rhodes i an Law Journal 133 

8a Authority for this ~ody of l aw wil l be der ived , principally, from 
anthropol ogists and the author ' s r esearch pro_,ect: Appendi x E 
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this will be followed by the l aw applied in the district commissioners' 

courts and the Court ot Appeal for African Civi l Cases 85 . 

85 Authority , in t his instance~ i s derived from the reported cases 
and authors such as Chi l d and Goldin and Gelfand 
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4 THE APPLICATI()N OF THE COMMON LAW AND CUSTOMARY LAW 

Col onial Solutions to Confli c t Problems 

Since a legal system is the reflection of a culturally unique unit, the 

co-existence of two cultural communities in Africa - Western European and 

i ndigenous African - inevitably gave rise to legal duality . Initially , 

this dualism posed no particular problems: the received systems of 

Western European law were applied to the white settlers and customary law 

was applied to Africaps1 Thi& presupposed no cult•1ral contact between 

the t wo cuuununit ies . Once Africans began to participate in the Western 

European economy and social intercourse between the t wo communities increased, 

however, problems of conflic t of l aws began to occur 2. 

The type of conflict which occurred i n Africa could best be designated a n 

"i nterpersonal conflict" for the legal dualism inherent in the colonial 

state assumes that an individual, because of his culture, is bound by a 

particular system of lai:.,3 , The conflict is conceived in terms of the 

person of the individual rat her than the territory of a foreign state 

(which is the basis of Private International law) . The question which 

faced the colonial courts was when to apply a particular system of personal 

law. 

1 Seidman "The reception of English law in colonial Africa revisited" 
(1969) 2 East Africa Law Revi ew 52: "English law was perceived as 
immanent in society , and hence innate in Englishmen. The notion 
that Engl ishmen carry their law wi th t hem in their portmanteaus was 
a reflection of the same understanding. I t s implication was that it 
was just and vrooer that their di sputes be settled pursuant to the 
l aw which was perceived as their birthright." Thi s represents a 
revival of the personal ity princi ple which had formerly flourished 
in the early Middle Ages. Each person was to be judged by his lex 
originis , viz the t r ibal law of his bir th . In the Lex Ribuaria--
31 . 3 , for instance, it i s prov i ded : Hoc autem constituemus , ut 
infra pago Ribuario , t am Franci , Burgundionis , Alamanni seu de 
quacumque natione commoratus f uerit ,, i n iud:.cio interpell atus . sicut 
lex l oci contenit , ub i natus f uit , sic respondeat. Quod si damnatus 
fuerit, secundum l egem propriam, non s ecundum Ribuariam , damntnn s usteneat. 

2 The conflict of l aws is a formal reflection of a more profound social 
conflict: for example, see Ak.ol awin "Personal law ~. n ~he Sudan -
trends and devel opmen ts" (1973) 12 Journal of Af r :xan Law 149 

3 Allott New Essays in African Law 113 . This is not applicable , of 
course in every field of law: public and connnercial law matters are 
governed exclusive:y by the ~eceived sys ~em of ~uropean law : see infra 
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The general answer was to apply cuslomary law to Africans in cases which 

involved family law, s uccession, rights to land and a few spe~ific contracts. 

Since the conflict was viewed in t erms of person, it was appropriate that 

t he per sonal l egal regi me r egul ated rights and duties arising in t he 

privat e law sphere. I n other areas , where the interests of state were 

concerned (vi z consti t utional , adminis trative and c r i minal law), however , 

the received system of Western European l aw was invariably applied . 

Similarly, the wide va r i ety of transac tions and institutions, such as corp­

orations, introducec f rom Europe , necessitated application of the legal 

system from which they were derived , Tr ansactions, such as the purchase 

of shares in a company or hi re-purchase agreements , were all regulated by 

the common law. This simplistic approach could not, i ndefinitely , provide 

a f ul l and satisfactory answer and, in the course of time , various refine­

ments were evolved . 

I n t he Portuguese and ~rancophone countries , an attempt was made to fore­

stall conflict problems by predetermining the personal law of the individual . 

I nitiall y, all the Af ~i can i nhabitants of the French co l onies were typed 

as having a customary :.aw status (statut coutumier ) and the whi tes had a 

French civil l aw status (statut civil fran1ais) . All c i vil and commercial 

di sputes ar i sing between persons who had a customary status were to be 

j udged according to customary law. If an African, through contact with 

European soci ety, changed his life style so as to become assimilated into 

French culture, he cou ld make application to a court to change his status 

t o statut civil fran)ai s 4. A similar procedure was adopted i n the Belgian 

Congo and t he ~ortuguese territories
5 . Apart from these provi sion s , more 

detailed choice of l aw rules were not l a id down by legislation and the 

i mplications of conflict problems were left to be solved by the courts 

and academic writers. 

4 Salacuse An Introduction t o Law in French- speaking Africa 49-54 . 
The French approach was to concentrate on status and ignore any 
other rules f:or resolving conflict problems . Apar t from providing 
that all civil and commer c ial matters between Africans were to be 
judged according ~o l ocal custom , no other choice of l aw rules 
were provided 

5 Robert "A comparative study of legislation and customary law cour t s 
in the French, Be ~gian and Portuguese t erritories in Africa" (1959) 
11 Journal o f African Administration 124 
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In the Anglophone countries , a slightly different approach was taken. 

Here the subject matter of the case , together with the race of the liti­

gants, determined choice of law. In terms of this broad principle, two 

different approaches to choice of law were evolved . The pattern for West 

Africa was established by the Gold Coast Supreme Court Ordinance of 18766 , 

which provided: 

"Such l aws and customs shall be deemed app licable i n 
causes and matters where t he parties thereto are natives 
of the Colony, and par t icularly , but wi thout derogating 
from their application i n other cases , i n causes and 
mat ters relating to marr i a ge and t o the tenure and transfer 
of real and personal property, and to i nheritance and 
testamentary dispositions , and also i n causes and matters 
between natives and Europeans where i t may appear to the 
Court that subs t antial injustice would be done to either 
party by a strict adherence to the rules of English l aw. 
No party shall be entitled to claim the benefit of any 
local law or custom , if it shall appear either from 
express contract or from the nature of the transactions 
out of whi ch any suit or queation may have arisen, that 
such party agreed that his obligati ons i n connection wi th 
such transa~~~ons should be regulated exclusively by 
English law: and in cases where no express rule is 
applicable to any matter i n contr oversy, the Court s hal l 
be governed by t~e principles of justice , equity, a nd 
good conscience" 

A contrast to these fairly detailed choice of law rules is provided by 

the East and Central African model, of which the Native Court Regulations 
7 of 1897 for the Eas t Af~ican Protectorate are an example 

!13. The Native Courts ... shal l , as far as practicable , 
be guided by , and have regard to any native laws and 

custou. not opposed to natural morality and humanity .'' 

In both cases, the fact that the r ace of the litigant was not necessarily 

decis ive in respect or the choice of legal system left room for a more 

flexible approach to choice of law than i n Francophone Africa , 

The East African approach allows the court a broad discretion to apply 

th 1 h • . . h . B C e aw w ich appears most appropriate i n t . e circumstances ustomary 

6 Section 19 of Act No 4 of 1876. This model was later adopted in 
Nigeria, Sierra ~eone and Northern Rhodesia: Al l ott op cit 123- 130 

7 Subsequently adoptec in Uganda, Tanganyi a , Nyasaland, Somaliland 
and Bechuanaland: Al lott op c i t 130-133 

8 Reminiscent of Sect i on 3 (1) of the f ormer Native Lclw and 
Courts Act No 33 of 1937 : see footnote 52 . Section 11 (1) of the 
Black Admi nistra t ion Act No 38 of 1927 (as amended) , i n South Af rica, 
a llows the cour t a similarly wide discretion 
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law might, accordi ngl), , '..>t dp;; -. _, >1 t',e ':!Ore cvr.servative a1-eas of the 

law - the fann.ly, Len _re of .. me. : nd :,uccession - ·)ut if an A.trican liti­

gant wer e f ully ass1.111.. lated i.ntc :-',e Eng:ish way of ,.i.fe, it would be open 

to the court :o app'!.y '.:hE commor. la,;.: instead Th.~:: i.s a commendabl y 

flexib le approach but, because~£ ~he absence of any specific choice of 

law rules , it degenerateci i nto a case- by-case assessment , leading to un­

certai nty9. The Gold Cvast Ordi'.12.nce is 01ore rigid and , i n consequence, 

.,,ure productive of certainty, Customary J.aw was applicable in those areas 

least likely to be affec ted , initially at l east. by contact with English 

culture but, on the basi~ of an implicit agreement, these choice of l aw 

tules could be varied 10 . I t is this type of thi nking which appears to 

have inspired the current Zimbabwe-Rhodesian choice of law provisions . 

In comparing, briefly , the Anglophonic and Francophoni c sys tems, we may 

note that they both :end to ,~f leet the distinct i ve policies of the 

'.::olonial governments FrJnce and Port ugal had a policy of direct rule 

and these nations had embarked on a programme of assimilating t he African 

inhabitants of the i r overseas terri tories into what they considered to be 

their culturally superior standards
11 

The British did not , in general , 

advocate assimilation and, in terms o f their policy of indirect rule, 

~llowed Africans to remain subje~t to their traditional tri bal leaders 

and l egal regirnes 12 

Since independence, an at tempt has been made , in . ,·11 the forn1!.!r colonies, 

t o abandon , as far as possible, the distinction between customary law and 

the received system of European law. It was widely f elt that there should 
13 be a national body of l aw administered by a singl e system of courts . 

9 

10 

11 

12 

13 

Which is Pallev's criticism of Sec tion 3 (1) of the former 
Native Law and Courts Act in Zimbabwe-Rhodesia : see f ootnote 54; 
and , in South Africa, see Hahl o and Kahn South Africa: the Develop­
ment of its Laws and Constitut ion 336 ; Allott op cit 132 

Al luLt op cit 129 

Salacuse op cit 43-44 ; David and Brierly The Major Legal Systems 
i n the World Today 512-513 

See , generally , Robinson "The administraLion of African customary 
l aw" (1949) 1 Journal of African Administration 158 

See , for example , the report on the Judicia~ Advisers ' Conference 
a t Maker ere: Brooke "The changing character of customary courts" 
(1954) 6 Journa L of A~rican Administrat i on 67. In no country, however , 
has legal dual i sm ~ee r completely era2·rated 
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In some of the [ 0uuer French colonies, a cumpre!.,: nsive , ,de has been 
14 

drawn up, embodying the principles of both customary and civil law . 

This has had the effect of eradicating any conflict problem as all l itigants 

are subject to a single , national system of law. Other countries have 

seen the sol1Jtion in a partial codificat ion of particularly contentious 

areas of law, such as marriage 15 The certainty which these changes lend 

to litigation has its attraction but they inevitably suppress the individual' s 

freedom to choose the legal regime of his or her preference (which is one 

of the potential values implicit in legal dualism) . 

The Zimbabwe-Rhodesian Approach to Conflict Problems 

Since the country was first occupied by the British South Africa Company, 

i n 1890, Zimbabwe-Rhodesia has had a dual l egal system to complement its 

dual court structure. African laws and customs were expressly recognised 

in the Charter which Rhodes obtained from the Crown, on 29th October , 1889. 

Article 40 of the Charter provided the Company wi th the powers necessary 

to govern the new territory and, in Article 14, it was provided: 

"In the administration of justice to the said people 
or inhabitants, careful r egard shall always be had to 
the custom and laws of the class or tribe or nation to 
which the parties respectively belong, especially with 
regard to the holdi ng, possession , transfer and disposition 
of lands and goods, and testate or intestate succession 
Lhereto, and marriages , divorce, legitimacy , and other 
rights of property and personal rights, but subject to 
any British laws which may be in force in any of the 
territories aforesaid and applicable to the peoples or 
inhabitants thereof." 

The same regard was paid to customary law in the various Orders in 

Council passed between 1891 and 1898 , after the country had been made a 

Protectorate. Finally , in 1937 , Section 3 (1) vf the Native Law and 

Courts Act 16 p r ovided that: 

•~otwithstanding ~he provisions of Ar i cle 49 of the 
Southern Rhodesia. cu_r in Council 1898 , in the determination 

14 Madagascar and Ivory Coast, f or example 

15 Such as the Tanzanian La~ of Marriage Act No 5 of 1971 and Mali 's 
Code of Marriage and Guardianship No 62-17 of 1962 

l v No 33 of 1937 



of any civil case between natives by any court of law, 
the decisions shall be in accordance wi th native law and 
cus tom , but if native law and custom is inapplicable to 
the cause or matter before the court -

(a) any court of law other than a native court 
shall determine the case in accordance with 
the law of the Colony ; 

(b) a native court shall state all proceedings 
in the ~ase to the Nat ive Commissione r of the 
district for decision or trans fer to a court 
of competent j urisdiction. 11 
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This enactment remained in force until the promulgation of the current 

African Law and Tribal Cour ts Act , in 1969 , which substantially modified 

the rules determi ning the application of customar,, law and the common law . 

• ' • f I d • 17 h 1 Despite Zimbabwe- Rhodesi.a s long history o egal ualism , t e prob em 

when to apply customary law or the common law has rece~ved very l iLtle 
18 attention. The reason may be found, as AgbeJe suspects , in the court 

system of the country The provi s i on of a dual court system or , as is 

t he case in Zimbabwe-Rhodesia, a triadic s ystem, f requent ly forestalls 

any conflict problem. In practice, if the litigant wishes to seek his 

r emedy under the common law, he may sue i n a magistrate's court; if he 

wishes to seek his remedy under cus tomary law he may sue in a t ribal or 

district commissioner 1 s court . In this manner, the selection of a 

particular forum operates to avoid the conflict problem. Forum shopping 

has, however , been disapproved. The court in I n re Robe rt 19 s a id that: 
11It would be a novel and an intolerable s i tuation in which 
the substantive law governing t he re l a t ionships between the 
same parties varied in accordance with t he court in which 
it fell to be decided. " 20 

Although there is nothing to prevent the magistrates' courts or the 

General Division of the High Court from applying customary l aw, thPy 

are reluctant to do so . The judicial officers staffing these courts are 

not specially qualified in customary law and problems relating to the 

17 Although Zimbabwe- Rhodesia may be said to have a "plural 11 legal system 
in that i ... ern' aces the common law and at least three di ll. e l ~nt 
systems of cuscomary law (Shona , Ndebele and Tonga), the term "dual'1 

is more apposite to denote the conflict be Lw~en customary and connnon law 

18 "Conflict between customary and non-customary systems of law11 (1972) 
5 Verfassung und Rec nt in Ubersee 415 

19 1953 SR 47 at 48 

20 The plaintiff, oeing the one to select the forum,places the defendant 
in an unfavourable position; cf Hansard 28th January, 1969 , cul 626sq 
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proof of c• !;tomary law make it more expedient to hear such case::; 1n th,· 
21 

district commissioners ' courts In theory, conflict problems should 

not arise in the trib.1 1 courts for, in terms of Section 9 (1) of the 

African Law and l'ribal Courts Act, they are competent to apply only 

customary law. Presumably, the same restriction applies to the tribal 

appeal courts, although there is no provision in the Act in this regard . 

Accordingly, conflict problems are likely to be encountered either in a 

district commissioner's court or i n the Court of Appeal for African Civil 

C3ses as these courts are competent to apply both the common law and 

customary law . 

The application of common law and customary law is currently governed by 

Section 3 (1) of the African Law and Tribal Courts Act which provides 

as follows: 

"Subj ect to the provisions of this section and of any other 
enactment, in the determination by any court of law of any 
civil case between Atricans or between an African and a person 
who is not an African , the decision may be given in accordance 
with customary law. 

(la) Save as otherwise provided in this section, unless the 
justice of the case otherwise requires -

(a) customary law shall be applicable in any case which 
is between Africans and which relates to -

(i) 
(ii) 
(iii) 

(iv) 

(v) 
(vi) 

seduction or adultery; or 
the custody or guardianship of children; or 
tne devolution otherwise than by will of movable 
property on the death of an African: 
Provided that where the deceased was an African 
mentioned in section 70 of the Admi nistration 
of Estates Act (Chapter 301) the provisions of 
that section shall apply ; or 
rights in land which is not held under i ndividual 
registered title; or 
marriage cons ideration ; or 
a marriage between Africans contracted under 
customary law, whether or not it has been 
solemnised under t he African Mar riages Act 
(Chapter 238) ; 

(b) the law of Rhodesia shal l be applicable in any othi"'r case . " 

21 Benne r- t "The African court system i 11 Rhodesia: an appr aisal" (1975) 
14 Rhodesian Law Journal 13~ 
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In the absence of detailed J udicial analysis or academic guidance , we 

are still at large as to the interpretation of this . -ction. ln the 

circumstances , the following interpretation of this section is suggested , 

as being the most logi cal and one in keeping with the spir it of the 

legislation . 

Fundamentally, the recognit i on and application of a system of l aw, 

perceived to be "forei gn" by the forum, i s no more than an a ttempt to 

• • ' b • 22 Th • b d d meet the litigants reasona le expectations is may e regar e 

as part of t he process of doi ng justice t o the parties for if the court 

were to appl y a system of l aw whi ch appeared t o them f oreign and 

incomprehensible , it could not be said to have achi eved its a i m of dis-

pensing j ust i ce23 If , t hen, we accept that choic e of law r ules <lre 

designed to select the legal system which will gratify the partie s ' 

reasonable expectat i ons , Section 3 (1 ) appears to offer a simple and 

sensible scheme. The Judi c i a l officers charged wi th the di scre t i on to 

apply customary law have a grea t responsib i lity, in fact "greater than 

that generally borne by the coucts . "24 Section 3 (1) provides t hat 

customary law is a ppl icable to all the i s sues c ontained i n subsection 

(1) (a). Thes e i ssues are, substantially, the same as r_ hose set out 

in Artic l e 14 of the BSA Charter - family law, succe ssion and land 

tenure - those core areas in which a settled eommunity i s l i ke l y t o be 
25 most resistant to change These are pr i ma facie rules f or the 

sel ec tion uf the appropriate l egal system; they are variable if t he 

"justi ce of the case otherwise requires". The latter claus e intr oduces 

a welcome degree of f l exibility into Section 3 (1) . 

There is a temptation. to assume that Privat e InternaLi onal Law, because 

j t deals wich the solution of conflict problems, can be us ed f or the 

solution of conf licts between customary law and t he common l aw. Although 

22 American Res t atement of the Law of Conflict of Laws, Second Vol 3 
6; Castel Canad i an Conf~ic t of Laws 9-10; • Anton Private I nte rnational 
Law 5; cf Kahn-Fr eund General Probl ems of Private I nternational Law 
119- 320 

23 This theory as the bas i s of conf lict of laws was introduc ed by 
r aveson Con i ct of Laws 7-10 and 40-41 

~4 Minister of Native Aff ai rs: ex parte i n re Yako v Beyi 1948 ( 1) SA 
388 (AD) a t 396 per Schr einer J A 

25 These are t he very areas i n which Roman law had the least i nfluence 
in . the deve l opment of Roman-Dut ch l aw 
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it has a useful role to play , Private International law must be treated 

wLth caution
26

. There are two reasons for this . The basis of Private 

Int ernational law differs from that of interpersonal conflicts in that 

it is founded on an assumption that laws are territorially defined and, 

for that reason , are confined to particular nations , The conflicts with 

which we are concerned are founded on the assumption that laws at·e 

culturally defined, without regard tc a particular locality. There can , 

of course, be no precise territorial division of law i n a nation, such 

as Zimbabwe-Rhodesia, which has a dual legal system. Private Internati onal 

law assumes~ moreover, Lhat systems of law are discrete entities and are, 

in consequence, mutually exclusive. This is not true of customary law, 
27 which has been substantially modified by co1DII1on law concepts Because 

of these two fundamental differences, the choice of law rules offered 

by Private International law must find no place in the solution of 
• 1 fl . 28 :i.nterpersona con 1cts . 

Even if these warnings are heeded, there is no reason why certain techniques 

of Private International law should not be used to advantage . The 

classification of the cause of action, for instance, is a familiar pre­

liminary issue 1.n Private International law29 . Until now , t his question 

has been ignored in Zimbabwe-Rhodesia; one assumes that the courts have 

classified intuitively rather than rationally. The failure to appreciate 

that there may be a classification problem, however , may lead to injustice . 

For example, intercour~•-· with a girl, against her will, is usually 

treated as rape in the common law . In Shona customary law, it is n10re 

likely to be regarded as the delict of seduction30. If it is classified 

as rape, the common law of crime applies; if classified as seduction, 

prima facie, the customary law of delict applies . The question which 

Sybtem of law to use for classification is not answered in the African 

Law and Tribal Courts Act. We may be forgiven , therefore, for searchjng 

further afield and considering the principles of Private Internat ional 

law for a sol ution to this problem. 

26 Allott op cit 115- 116 

27 Elias The Nature of Afri can Cust.tiary Law 273 

28 Al lott op cit 116 

29 Al l ott op cit 117 

30 Chi ld The :fistory ar Extent ~f: Recognition of Tribal Law 1n Rhodesia 4 
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Another technique is the separation of various aspects of a case. Each 

aspect of the case may be governed by a different legal system. This 

technique is regularly used in Private International law but, to date , 

it has not been consciously used in conflicts between customary and 

connnon law. As Allott says, we adhere to the "all or nothing" rule: 

if one aspect of a case is governed by the common law, then the whole 
31 case is governed by the common law . There is no good reason for doing 

• • 32 h f A 1 this. In Teacher Tevera v Juli.us Chiveza , owever, the Court o ppea 

rejected the decision of the court a quo to assess damages according to 

customary law and to determine delictual responsibility according to the 

common law: 

"Section 3 of the African Law and Tribal Courts Act, 1969 , 
does not allow a case to be dealt with partly under customary 
law , and partly under the law of Rhodesia. One or other 
of the two systems, 'shall be deemed to be applicable' ." 

Tt would be unfortunate if this decision were read to exclude all poss­

ibility of separation of aspects of a claim. For instance, the formal 

validity of a marriage may wel l be separated from the essential validity; 

similarly, the formal validity of a will may be distinguished from the 

interpretation of the wi ll and there may be good reason to apply 

different legal systems to each issue. 

Possibly the most fundamentally important technique of Private International 

law is the us·e of various "connecting factors" which serve to indicate 

which legal system should be applied to the solution of the case before 

the court . This technique wil l be exami~ed in detail below. 

In order to solve interpersonal conflict problems , the following approach 

i s suggested. Initially, the cause of action must be classified as 

contract , uelict, marriage etc, Section 3 (1) provides that the general 

choice of law rules contained therein are "subject to ... any other enact­

ment". Accordingly, once the nature of the action has been determined , 

one. should seek a specific statutory choice of law rule and, if one 

exists, this must be applied to the solution of the conflict prob lem. 

31 Allott op cit 118 

32 1975 CAACC 1 at 3 
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Section 13 of the African Marri ages Act , for i nstance , provides that , 

notwithstanding the fact that a marr iage has been solemnised according 

to civil or Christian rites, the spouses' property is to be governed 

by customary law. If no s pecific choice of law rule , such as this, exi s t s , 

reference may be made to the general choice of law rules provided in 

Section 3 (1)
33 . 

In terms of t his section, prima facie , customary law i s applicable to 

any of the matters provided for in Section 3 (1) ( a); all ot her matters 

are governed by the common law under Section 3 (1) (b). It i s to be 

noted that these are prima facie choice of l aw rules, no doubt applied 

intuitively in many of t he cases coming before the courts 34 . 

The prima facie choice of law rules may be varied in the following 

circumstances: 

(1) both parties express their desire to the court that the 
35 matter in ques~ion be governed by a par ticu lar legal system 

(2) The parties may expressly agree, prior tc any action, that a part-
• • 1 1 • d h • • • 36 i cular egal system be app i e tote t ransact ion 1n question 

(3) Failing express agreement, it may appear f rom the nature of 

the case or the circwnstances surrounding the matter that the 
• h ~ • 1 1 . . 37 p~rties ad a particular ega system in Inl.nd . 

(4) The justice of the case may require v~riation of the prima 

facie choice of law rules38 . 

33 Allott op cit 119 suggests this "hierarchy" of conflict norms 

34 In a line of cases , heard before the passing of the African Law 
and Tribal Courts Act, for example, t he co11llllon law was applied 
to mercantile transactions: Chitiyo v Hlupani 1940 SRN 155; 
Bangur e v Muwirimi 1946 SRN 328; Kakoma v Chikono 1946 SRN 377; 
Tangwara v Tlili 1960 SRN 939 . Moreover , in Fanwell Chamboko v 
Jonasi Nyamayovo 1972 CAACC l, the court applied the common law, 
this time express l y adverting to the provisions of the Act 

35 Section 3 (3) (b) 

36 Section 3 (3) (a) ( i) of the Act . To permit t ~e propositu~ choic~ 
of law autonomy is one area in whi ch t he · ~~ ~persona ' conflict 
of law differs f r om Private Int ernati onal .. aw. In t he l atter system, 
it has • ften been questioned, especially in the case 0 f contract ::. , 
whether the part i es are f ree to deviate from the proper law: see 
W de Vos ''Freedom of choice of l aw for contracts i n Private Inter­
national law'' (196''\ Acta Juridica 1 especi a lly at 13 

J, Section 3 (3) {a) (ii) of the African Law and Tribal Courts Act 

38 Section 3 (la) of the African Law and Tribal Courts Act 
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Where the parties have expressly agreed to the application of one or 

other legal system (the siLuations envisaged in (1) and (2) above), the 

court is doing no more than gratifying their legitimate expectations in 

applying the agreed legal system. One can readily anticipate such agree­

ments being entered into in association with contractual matters and, 

in this manner, a simple, precise solution to a potential conflict problem 

is supplied in advance . 

Whether the parties have entered into an express agreement or not, the 

prima facie choice of law rules will be applied unless it can be proved 
• • ' • h • 39 I • 11 to the court that variation is necessary int e circumstances • t wi 

be up to the party alleging vari ation to prove to the court, on a balance 

of probabilities, that the prima facie rules should be varied. If he 

satisfies the court on this score, the l egal system alleged must be applied. 

If a party alleges variation, he wil l have to prove express agreement, 

alternatively, an implied agreement ((3) above) or that the justice of 

the case demands vari ation ((4) above) . Whether reliance is placed on 

the justice of the case or implied agreement, the basis for seeking 

variation of the prima facie rules wi ll often be the same, i n that the 

court wi' l be required to look to the facts of the case in order to 

determine whether there is sufficient proof, on a balance of probabilities, 

showing that the prima facie rul es ought to be varied40 . 

It is suggested that, at this stage of the case, various connecting 

factors should be alleged which will tend to indicate which legal system 

is ruost appropriate. A connecting factor is a factual element signposting 

t he l egal system proper to the solution of the case. Private International 

law is qui t e fami~ ~ar with the use of certain connecting factors which 

"connect " the act:ion wi th a legal system: for instance, if the case 

is concerned with i n~estate succession to movable oroperty, the factual 

element which is Aeemea to point to the appropriate legal system i s the 

39 Although it appear~ ~rom Fanwell Chamboko ? Tonasi Nyamayovo 1972 
CMCC 1, that the court may be ?r~pared to raise thes e catters 
mero motu 

40 In Teacher Tevera v Julius Chiveza 1975 CMC~ 1 , the court observed 
that the "qualification 1 unless t he justice of the cas e otherwise 
requires' must be i nvoked with caution. Obv; nuslv each case must 
be dt:...:ided upon i ts own f;acts ." 
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• • d d41 domicile of th~ ecease . The connecting factors commonly rn,ed i n 

Private International law pertain to territorially defined )~gal systems : 

the domicile of the propositus, the place where the delict was colill!litted 

or Lhe marriage was celebrated etc. It is for this reason that t he un-

qualified use of Private International law must be eschewed . It is not 

t he manner in which Private Internationa l uses connecting factors which 

is advocated here ; cather it is the idea of employing certain key fac t s 

from a case to signpost the applicability of a particular l egal system . 

Pr ivate Int ernational law proposes, for example, the use of single 

connecting fac tors which are predetermined as being applicable to the 

type of action before the forum. Domicile, for instance, is the connecting 

factor used to indicate the system of law which will be applied ta Solve 

questions relating to intestate s uccession to movable property. It is 

suggested that this way of using connecting factors should be discarded 

in favour of a "proper law" approach, whereby the appropriate legal system 
. 42 

may be inferred from 3 number of factors . 

This is a r adical departure from the rules of Private International law 

but i t is a departure which is justified by the nature of the conflict 

problem in Africa. We are not concerned with a territorially distinct 

system of law but with a upersonal " law conceived in terms of the cultural 

attributes of the ·.:t tigants. Reliance on any one connecting f actor. to 

the exclusion of all others> would yield a cer tain but, potentially, 

inappropriat£ result - une not reflecting the subtleties of the litigants' 

cultural preferences. Several connecting factors are cgnsidered below. 

They should be treated cumulatively , in the sense that if the majority 

of factors suggest the applicability of customary law or the connnon law, 

as the case may be , the person alleging variat i on of the prima facie 

choice of law rules may be regarded as having discharged his onus. 

(1) Ethnic Origin or Race 

A person's race , i~ Afr ~ca , is usually indicative of his cultur e . 

41 Anton op cit 
of Laws 6-7; 
Judgments 2? 

52-53; Schmitthoff A Textboo.: c:= the English Conflict 
Baxter Essays on Pr i vate :aw, Foreign Law and Foreign 

42 Cheshire and ~orth Cheshir~ 's Privat e I n ternational Law 31 
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Although race 1s a conveoJunt label which may des i gnate a certain 

type of culture , it is hy no means , today , always accur ate . Neverthe­

less, race will stil1 be used as a primary test and often it may prove 

conc lus ive . 

The first question is what is meant by the term "African" ? A general 

• • • A 43 h 0 h h definition is provided 10 the Interpretation ct w 1c s tates tat an 

African is : 

"Any member of the aboriginal tribes or races of Africa 
and the . islands adjac~nt thereto, incl uding Madagascar 
and Zanzibar; or any person who has the blood of such 
tribes or races and who l ives as a member of an 
aboriginal community . " 

Although this definition may not be strictly accurate 10 ethnic terms 

(a member of the Merina tribe of the Malagassy Republic, for example , 

1s not Bantu or Negro ) , i t is , no doubt , i ntended to mean a ll the in-

digenou~ tnhabitants of Africa. In terms of t his definition , the race 

of peoples of mjxed blood may be ascertained by r eference to their mode 
44 of l iving (a factor which will be considered shortly) . 

The test of race provides no reliable guide if one of the litigJnts is 

a non- African, Section 3 (1) leaves the matter open: ''the decision may 

be 1 0 accordance with cus tomary l aw. " Nor wil l this be a suitable 

connec ting factor if one or both of the parties has adopted a We stern 

way of life . 

(2 ) Life Style 

The term "life style'' -:.s used here to indicate the culture in terms of 

which an individual lives ; his cultural pr eference may be i nferred f rom 

the manner in which h E: l.ives. Life styl e, as a connecting factor, is 

especially appropria t e in cases concerned with marriage and family law. 

Af ricans who have chosen a "Wes tern" way of life may be presumed to 

i ntend ~he common law t o ~e applied to their lega l disputes . In Chikosi 

43 Chapter 1 

44 Allott oo cit 182- 196 regarding t ~e probl ems assoc iated wi th the 
factor of et~ni~ origi n 
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v Chikosi (2) 45 , the li· t gants had adopted a completely Western European 

Le style, prompting the judge to say: 

"having regard to the circumstances of the parties , their 
standards of education , the i r business and social status, 
their mode of living and the tenets and moral principles 
which attach to thei r marriage by Christian rites, I consider 
that the justice of the case, insofar as custody pendente lite 
is concerned, requires the application of common l aw principles." 

As Chikosi's case shows, if a person has adopted a Western culture, we 

may assume that by applying the common law to the solution of a case, 

we are gratifying his reasonable expectations. 

A cultural preference must be inferred from a wide variety of facts, such 

as education, religious convictions , type of employment, place of 

residence, customs, manners and so on46 . It would be facile to pretend 

that this is a simple process , especially when considered in relation to 

a people in a phase of cultural transition, for it would be difficult 

(if not impossible) to find an African who had abandoned all the tenets 

of his traditional way of life. Similar problems are experienced with 

regard to the .determination of domic ile in Private International law. 

Yet. if we are to accept the propositions that law is a manifestation of 

culture and that certain Africans may now be governed by the common l aw 

because their culture (to a greater or lesser extent) has changed, we 

must also ac€ept the use of a connecting factor such as life style. 

From this, it need not be inferred that culture (or rather cultural 

preference) ;s an absolute concept; the life style of a litigant is 

notional in t hat it will reflect only the preponderance of attributes 

wrii ch go to make up an indiv idual's cultural predilection. People seldom , 

if ever, overtly express a total commitment to a particular culture and, 

i t no solution may be found in that quarter, we are compelled to infer 

a preference from whatever facts are available. Merely because this is 

a difficult process which cannot be treated as an unequivocal issue, does 

not mean that we must avoid it. 

45 1973 (3) SA 145 (R) 

46 Ramothata v Makhothe 1934 NAC (T&N) 74 and ~:oanda v Sitole 1 NAC 
(NED) 347 0 95 :J are twc .>out.h African cases where the choice of 
law was determined hy the parties' life styles , in terms of choice 
of law rules which give t he court a wide discretion to apply which­
ever system seems most ap?ropriate~ footnote 50 
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Use of life style is ot greatest assistance only if both parties t o 

the action have the s ame life style - as in Chikosi's case. If only the 

plaintiff, for example, as a Wes tern life style, it would unfairly pre­

judice t he defendant, who had not abandoned his traditional manner of 

living, to apply the common law to the case. When using connecting factors 

we seek a preponderance of facts which will indicate the application of 

one legal system or the other. In order for the plaintiff to prove, to 

the satisfaction of the court, that the j ustice of t he case requires 

variation of the prima facie choice of l aw rules, he will have to show 

that life s ty l e, together with other connecting factors, indicate the 

application ot one or other legal system. It is i n this sense that 

connect i ng factors must be considered cumul at ively. 

(3) The Nature of t he Property in Dispute 

The nature of the property which is the object of the dispute may tend 

to it1d i cate the applical i on of one or other legal system. Property, such 

as ca ttle - the basis of the traditional African conception of wealth47 

would tend to suggest the application of customary law. Property which 

i s ent i rely unknown to traditional African society, such as copyright , 

shares, motor cars , etc, will tend to indicate that the common law should 

be applied . Again , we may assl.llne that the parties, i n their dealings 

wi th certain t ypes of property, expected one or other legal system to 

appl y. This connecting factor must always be used in combination with 

oth~rs, s u~h as the life style of the parties and the place where t he 

property is s i tuated . While we can readily appreciate that Africans, in 

the i r dea lings wi t h cattle , for instance , are likely to expect customary 

l aw to be applied, this is not a necessary inference. Cattle have 

acquired a monetary value and it may be quite clear from the circumstances 

f h • • f ld b • • 48 o t e case that application o customary law wou e i nappropriate 

(4) The Place where the Cause of Action Arose 

Although this connecting factor assumes a system of territorially defined 

l aws it may, nonetheless, remain a viable connect i ng factor in the case 

of interpersonal conflicts in Zimbabwe-Rhodesia. In thi s country, land 

47 Ho lleman Shona Customary Law 318- 319 

48 Such as the sale of cattle to an abbatoir 
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is apportioned on a racial basis, into black and white areas; particularly 

in the Tribal Trust Lands, where only Africans are permitted to live and 

work on the land , customary law is the predominant system. In urban areas, 

on the other hand, the common law is the predominant system. 

This connecting factor may, therefore, be of use in contractual and 

Af ' • • • d 1 49 f delictual matters. In a South rican case, Sawintshi v Magi ea , or 

example. the fact that the parties to a transaction lived in an African 

reserve and that the object of the transaction was home gro-wn mealies, 

persuaded the court to apply customary law. This case was decided in 

terms of a statutory choice of l aw rule50 , giving the judicial officer 

discr~tion to decide the case either in te Lms of the colJllllon law or customary 

law. 

The place where the cause of action arose may be of use but it can seldom 

be used in isolation, chiefly because the place might well be fortuitous. 

It is because of this type of problem that it is advisable to consider 

connecting factors in combination. 

(5) The Nature and Form of a Transaction 

Us.: of a particular transaction, known to only one svstem of law, auto­

matically su~gests the application of that system of law. If two Africans 

have entered into a rovoro transaction, for instance, we may safely assume 

that we will be f u lfilling their wishes if we apply customary law. 

Conversely, if they have entered into a hire-purchase agreement, the 

common law would be applicable. Where the transaction is known to both 

legal systems, however, its nature or character will give no guide as 

to which is the more appropriate system. In such circumstances , the 

use of a particular form, peculiar to one or other legal sys tem, may 

tend to suggest the application of that system. Where two Africans 

have entered into a civil or Christian marriage, for example, we may 

infer, frou _heir use of this form, that they would expect the common law 

49 1944 NAC (C&O) 47; but in Pasco Nyamariwa Gunda v Margaret Faina 
and Boniface Monyani 1976 CAACC 31, the court r efused to countenance 
separate systems of urban and rural law 

50 Section 11 (1) of the Black Administration Act No 38 of 192 1 as 
amended 
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. . 5 1 
to be applied to any matrimonial issue which arose during the marriage 

The connecting f actors presented above do not constitute a closed list; 

rather, the more significant have been selected f or consideration. The 

South African commiss i oners' courts are familiar with the technique of 

considering all the facts of the case before deciding which system of law 

to apply and, it is submitted, that this technique can be used to advantage 

in Zimbabwe-Rhodesia As Schreiner JA said in Minister of Native Affairs: 
• k B . S2 ex parte in re Yao v eyi 

"In each case (the native commissioner) has at some 
stage to determine which system of law it would be 
fairest to apply i n deciding the case between the 
parties . I thi nk t hat he should only finally decide 
which system of law he is going to apply after 
considering a ll the evidence and argtnnent as part 
of his eventual decision on the case . " 

Nor should it be assumed that any one connecting factor will necessarily 

be more decisive tr1an another. The weight to be accorded a connecting 

factor may vary accordi.ng to t he circumstances of each case . 

The cases decidec 1n erms of the former Native Law and Courts Act53 do 

not provide a reliab1t guide to determining which system of law to apply. 

The old Act (which wa,; based on the East and Central African model) gave 

the judicial officer ~ wide discretion to apply the system he considered 

to be the most approptiate. This may account for the vagueness and 

in~vns i stency of the earlier decisions . As Palley says: 

"It is difficult to rationalize and extract princi ples from 
the decisions o"'" Southern Rhodesian courts gi ven in t erms 
of this provision, since they have not a l ways been consistent 
in deci dLng when customary law is inapplicable or even what 
inapplicability means." 54 

Although flexibility is desirable . in deciding what system of law to apply, 

these cases appear to have gone to the opposite extreme. They give the 

impression of a case-by-case evaluation without reference to r ule or 

orinciple. 

5 1 

52 

53 

Chapter 14 

Minister of Native Affairs: ex parte in re Yako v Beyi 1948 (1) 
SA 388 (AD) a t 397 , cons idering Section 11 (1) ~: t he Hlack Admin­
istration Act 

Section 3 (1) of Act No 33 _o_f 1_937 

Palley The Constitutiona.!. H .. s tory and Law of Southern R"l-iodesia 
1888-1965 506-510 anc ~'1e cases she ci~pq therein 
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Section 3 (4) of the African Law and Tribal Courts Act provides : 

"In cases where no express rule l.S applicable to any 
matter in controversy, the court shall apply the principles 
of justice, equity and good conscience. II 

This provision is ambiguous since it can be construed to mean that if 

the cour t can find no choice of law rule to determine which s ystem of 

law to apply, it is to use basic considerations of right and wrong in 

order to determine the applicable legal syst~m. Used in this sense, it 

would comply with Allott's suggestion that, in the absence of any 

statutory choice of law rule, the judge must r ely on his "basic sense 

of right and wrong1155 On the other hand, Section 3 (4) could mean 

that where there 1.s no applicable l aw to the facts in issue, the court may 

simply judge the issue fairly , using basic principles of right and wrong. 

Unfortunately, the section is so broadly wor ded that e ither of these 

i nterpretations is possible. 

Once the court has decided to apply customary law, further considerations 

are raised by the "repugnancy clause" . The application of customary l aw, 

in all parts of colonial Africa, was subject to the over-riding qualification 

that it was not "repugnant". This provision has been framed in a variety 

of terms; usually, it is stated that cus tomary law is applicable only 
• f • • " • • 1. 1156 " in so ar as it 1.s not repugnant to Justice or mora 1.ty or not 

repugnant to-natural justice , equity and good conscience1157 or "not 

1 . . . 1158 h repugnant to natura J ustice or morality . W atever the exact terms 

used, the coloriial legislato~s felt that var i ous practices condoned by 

cus tomary law (such as child betrothal , compulsory levirate unions etc) 

could not be tolerated in terms of the blanket recognit ion given to that 

system. The terminology has had no e f fect in fixi ng the exact meaning 

of the clause
59 

for whatever abstract criterion was used for determining 

repugnancy, the resul t appears to have been much the same. This is not 

altogether surprising , of course , since the vari ous criteria expressed 

bear close resemblance. 

55 Allott op cit 119 

56 Section 12 of the Local Courts Ordinance, 1962 , Mal awi 

57 Ghana, until 1960; Nigeria and Sierra Leone, prior to i ndependence 

- 8 Art 36 of the Northern Rhodesia Order in Council; Section 2 of the 
Native Law and Courts Act , Southerc Rhodesia 

59 Allott op cit 158- 159 
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A similar type of repugnancy proviso . regarding legisla tion . is usually 

added to the general repugnancy clause . This provides that customary 

law shall not be applied if it is " incompatible with any enactment" or 

" inconsistent with any writlt:!O law" . The thinki ng which prompted this 

clause was that although customary l aw might be recognised , it should not 

be permit ted to over-ride the terms of colonia l legislat i on which was 

intended to provide a new basis for regulating the behaviour of all 

inhabitants of the colony - black or whi t e. 

I n Section 2 (1) of the Af rican Law and Tribal Courts Act "cu~tomary law" 

1s defined as: 

" the l egal principles and j udicia l practices of such tribe 
except in so far as such principles or practices are 
repugnant t o -

(a ) natural j us tice or moral i ty; or 

(b ) the provisions of any enactment: 
Prov ided that nothing i n any enactment relating to the 
age of majority , the status of women, the effect of 
marriage on the property of t he spouses, t he guardian­
ship of children or the administration of deceased 
estates , shall affect the application of customary law, 
except in so f ar as such enactment has been s pecifically 
applied to Africans by that or any other enactment. " 

The application of subsection (a) - repugnancy to natural j ustice and 

mvrality - ~as not been without i t s problems . Which standard of mot·ality 

is the courL to invoke? Faced with this problem, the court in a 

Tanganyi kan case commented: 

-

"Morality and justice are abstract conceptions and every 
conununity probably has an absolute standard of its own by 
which to decide what i s justice and what i s morality. But 
unfortunate ly , the standards of dtfferent communities are 
by no means the s ame . To what standard then , does the Order 
in Council refer - the African s tandard of j ustice and morality 
or the British standard? I have no doubt whatever that the 
only standard of justice and morality which a British Court 
in Africa can apply i s its own British standard . Otherwise 
we s hould find ourselves i n certain cir cumstances having 
to condone such things , for example, as the insti tution of 
slavery . " 60 

60 Cited by Allott ~:::it 163 
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An unrestricted application of this r r1 er1on, based on Western notions 

of morality, could set at nought manyinstitutions of customary law: 

polygamy, the levirate and sororate unions, the absence of any notion 

of individual ownership of land and freedom of t estation, to name a f ew. 

These institutions are generally opposed to Western mora l values. This 

danger has, fortunately, been appreciated by the courts and, ac~ordingly, 

the repugnancy clause has been invoked only very rarely. The j udicial 

attitude has been markedly libera161 In an attempt to define the sphere 

of operation of this clause, Tredgold CJ said, in Tabitha Chiduku v Chidano62 , 

that: 

" (it) should only apply to such customs as inherently impress 
us with some abhorrence or are obviously immoral in their 
incidence." 

A further test was propounded in Matiyenga and Mamire v Chinamura and 

Others
6

\ cus tomary law should not be applied if it "so outrage; accepted 

standards of ethics as t o create a sense of revul sion." 

This clause has been invoked very infrequently by the Zimbabwe-Rhodesian 

cour t s. With· regard t o the co11sent of a spouse to marry, it has beli!n 

held t hat: 

"It is not in accordance with natural justice and morality 
that a man should be deemed to have entered into a conjugal 
union wi th a woman when he has at no t i me accepted her in 
the character of wife, as distinguished from wife-to-be." 64 

Similarly, it has been held that a woman cannot be compelled to enter 

into a kupindira union against her wi1165 There are a couple of 

decisions regarding the parent-child relationship66 but this area is 

now controlled by legislation
67 

The institution of slavery was dis-

d • Mab. Ma • b. • 68 h h h ld h h approve in igwa v t i ini were t e court e tat t e payment 

of a redemption fee to release a captive from servitude in Ndebel e law 

61 Elias British Colonial Law 106 

62 • 1922 SR 55 

63 1958 SRN 829 at 832 

64 Abigail Kurangwa a/b Kurangwa v Elijah Chanakira 196b CAACC 29 

65 Chawa v Bvuta 1928 SR 98 

66 Vela v Madi ni ka and Magutsa 1936 SR 171; Francisca and Simon 
v Matope 1953 SRN 650; Kafahakurotwe v Ajida 1966 CAACC 10 

67 Section 3 (5) of the African Law and Triba l Courts Act 

68 1946 SRN 360 
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\.v-ts unenforceable as be1u6 .1-11.llUora l . One case has concerned delict; in 
69 

Chakawa v Coro , the court found that the absence of a claim for damages 

in Manyika law in a situation where a woman had been injured by a cow could 

not be considered repugnant to natural Justice or morality. 

In these cases , the courts referred either to natural justice or morality, 

or both,as the criteria for striking down the relevant rule of customary 

law. So it seems that, in Zimbabwe-Rhodesia, these concepts are inter­

changeable. I t should be appreciated , however, that although in Matiyenga ' s 

case , reference was made to the common law to suggest that a rule of 

customary law was not repugnant, this approach is to be deprecated. Chi l d 

has cautioned that customary law should not be struck down merely because 
70 it is not the same as the common law . 

The second clause of the repugnancy proviso provides that customary law 

must not be applied if it is repugnant to the provisions of any enactment . 

It would be absurd t o suggest that this means that a rule of customar y 

law should not; be applied because it was "abhorrent'' to an enactment or 

because "it created a sense of revulsion". Presumably, what is meant 
• h • ,. . .bl II If• • ,, • • 71 is that t e rule is 1ncompati e or 1ncons1stent with an enactment 

There are very few cases in Z1 111babwe-Rhodesia dealing directly with this 

1 72 • • f • ff • 7 3 d • cause • Mutandwa v Minister o Native A airs , was concerne with 

Secti on 3 of the Native Affairs Act, 1927 , which provided that the 

Governor-in-Council should appoint chiefs to preside over tribes. The 

plainti ff in this case contended that because customary law had not been 

expressly abolished, the appointment must be of someone selected 1n 

accordance with cus tomary law. It was held that Section 3 could not be 

read subject to customary law, especially since the court could not apply 

69 

70 

71 

72 

1959 SRN 908 

op cit 20 

Allott op cit 17_')-1 80; the term "enactment is defi 1.1ed in Section 
3 (1 ) 0f t h, rnterpretation Ac t (Chapter 1) L O mean any act , statute 
included in L D, revis ed edition of the Statute Law of Southern 
Rhodesia prepared under an act, statutory instrument or any 
provision contained in any enactment me nr ione ' i.n these three 
classes . Section 2 (1) of the African Law and Tribal Courts Act 
i nc l udes any Imperial or Federal act 

see Child op c i t 21 regarding application 0f ~his clause 

73 1937 SR 134; a nd Joshua v Mar t ha 1976 CAACC 20 
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custon,..i_ry law if .i.t were repugnant to an express enactment , which it was 
74 in this case. In Komo au<l Leboho v Holmes NO , the court went even 

further. Ordinance 6 of 1907 recognised the right of all persons , including 

Africans, to make wills ; there was no specific provision to ti , effec t 

buL the jmplication was clear. The court held that ln so far as customary 

1aw prohibited the making of wi lls it would be in conflic t with the 

Ordinance and should , therefore , be di Hregarded75 This raises one of 

the problems at the heart of the repugnancy clause. To what extent must 

cus tomar y l aw be in conflict with the provisions of an enactment before 

it is overruled? In Mutandwa ' s case there was conflict with an express 

provision; in Komo ' s case, there was a conflict with an implied provision . 

Gower goes par t of the way to nnswering this question: 

"a statute shoul d be construed as not affecting a t r ans­
action governed by cus tomary law unless it expressly or 
by necessary implication provides to the contrary. The 
mai n argument in f avour of this conclusion is the mani­
fes t absurd i ty which would otherwise result." 76 

The succ~ssful use of the repugnancy clause to prohibit application of 

customary l aw raises a f urther question. If the cour t is directed to 

apply customa ry law by t he choice of law rul es and if it finds that this 

l aw i ~ repugnant, s hou l d the common law be applied instead? This 

question has not arisen for decision under the new Act. lt might be 

a r gued t hat the common law should be applied on the ground that it is 

the gene r al l egal s ystem of the country and wi ll provide rules whereve r 

customar y l aw is not applicable . Section 3 states that customary law 

1 s t o be applicable 1t1 certain cases and the common law in all others; 

on this basis , i f c us tomary law may not ·1e applied becaus e it is r epug­

nan t , then t he common law , as the general law , must be applied . Certainly, 

unde r the previ ous Native Law and Courts Act , it was provided that 

customary l aw was to be applied unless it was repugnant; accordingly , 

i f it wer e found Lo be repugnant , the common law was applied i n its place. 

There seems to be no ground for this approach under the new Act unless 

74 1935 SR 86 

I:> See C:1apte r 9 r.e g..i rdin g tcstamenLar y capacity in Zimbabwe- Rhodesia 
7 6 CiLed by Allot:: ~ t- 179 , i talic c: sup l ied 
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it is accepted that the common law i.s the general law of the land and 

customary law applicable only bv way of special exception. Alternatively , 

the cour t might invoke the provisions of Sect i on 3 (4) of the Act, which 

state that: 

" In cases where no express rulL, is applicable to any 
matter in controversy, the court shall apply the 
principles of jus tice , equi t y and good conscience ." 
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5 THE CAPAC{'('' '') CONTRACT A VALI D CUSTOMARY LAW MARRIAGE AND TO EFFECT 
A nrsSOLUTlUI, 

The mac-ital uni.on , 111 cus tomary law , differs fundamentally from the 

common law marriage . In custo1oar v law, marriage reflects an alliance 

of two families rather than a simple union of two individuals 1. Although 

the spouses themselves acquire cer tain rights and obligations inter se, 

their respective families become responsible for the fulfilment of these 

rights and obligations
2 

The family concern in the marriage is reflected 

by the payment of rovoro and, indeed , the Shona term for marriage is 

kurovorana - the giving of marriage consideration (rovoro) 3 . The bride ' s 

family (known , collectively, as yatezwac-a) gives the groom's family 

(vakuwasha) a woman to facilitate reproduction of the groom's lineage; 

1n return, the br ide's family receives a certain number of rovoro cat t le 

with which to obtait' a woman to replace the bride they have given. Should 

the marriage end earJy, either by death or dissolution , if the groom ' s 

Family has not fully benefited from the bride ' s child-bearing potentia ' , 

rovoro wi 11 normally have to be returned
4 . Generally speaking , the 

bride's family group, as represented by her gua rdian (usually her father), 

implicitly holds itsel f r esponsible to the groou 's lineage for the ful­

filment of the woman ' s wifely duties5 . On the other han~, the husband ' s 

farui:y group, as represented, in the first instance , by the groom's father 

(if he is alive) or his heir, under takes to look after the wife so as to 

enable her to kc p house and rear children6 . 

It is the concern of the two families , represented by the most senior 

rna1 , .. , (normally the spouses ' fathers) to contract marriages in customary 
1 aw In particular , the bride is not considered to be a contrac ting 

2 

3 

4 

5 

6 

Holleman Shona Customary Law 153- 154 ; Bourdillon The Shona Peuples 
52-53. The re lationship between the two families is established 
as wife-prov~ders and wife-rece Jers 

Seymour Bantu Law in South Africa 92 

, ,mnan Standard Shona Dictionarx 566 ; Bourdillon op cit 58- 59 

Holleman op cit 150- 151 

l!o l leman op cit 186- 188 

Holleman oe cit 219- 220 

or , mor~ pc-ec- i sely , ,j-ee a s ~o the amount and deliverJ of rovoro 
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8 party . Indeed , throughout the Juration of her marriage, the wom.m 

1s not the person who may hold the husband to account for performance 

of his mJrital duties nor is she normally regarded ns being responsible 

for the performance of her own mari tal obligations. The husband never 

brings an action against his wife (although he may chastise her); he 

looks , instead , Lo her guardian. Similarly , the wife looks, ultimately, 

h fh h . 9 . to er at er to protect er against her husband . The tezwara is, at 

all times , an interested party in the marriage of his daughter and he can 

be called upon to intervene, either to discipline his daughter or t o 

take her side against her husband. 

In traditional customary 1aw, the marriage \vas normally preceded by 
. . . 10 . . various customary forma1 tt.Les ldeally, .Lf a boy and girl fell in 

l uvt: , they would exchange love tokens as symbols of their commitment to 
1 1 one another . The bov would then inform his father that he wished to 

marry the gir1. The boy ' s father would engage the services of a dis­

interested third party (the munyai) tc negotiat<:' with the girl ' s family. 

The prope r thing to do, would be for the munyai to approacr> the girl's 

~ It is the bride ' s father who will state the amount of rovoro pay-
1hl~, who will give his daughter in marriage and will enforce 
payment of rovoro: see Child The History and Extent of Recognition 
of Tribal Law i n Rhodesia 23; Holleman op cit 172-176. The role 
of the groom's father is not as precise . Although the groom' s 
family has an obligation to provide rovoro (an obligation most 
usually carriec out by the groom's father) - Holleman op cit 169 -
many people feel that this is no me Lltan a moral obligation : 
Eennelt Append .-<. E Question 21. Moreover, the groom often pays 
hi_s own rovoro nowadays: Bourdi llon op cit 365 

9 Holleman op ci t 21Q-221 

10 The normal proposal marriage 1s known as kuvum~ira: Holleman £2. 
cit 99-109. Bennett Appendix E Question 2.2: this appears to be 
the most common •nethod of negotiating a marriage 

11 Holleman op cit 76 1 _• rms this informal agr~ement an "engagemen t ", 
to be distinguished from an '' •Efinition" agr.ePrnent which is a 
f ormal agreement between the two f amilies ie consensus to establish 
a rel ationship of marriage : op cit 98 . Shona law takes no cog-
n1. 1nce o f t he engagement agreement unless it is terminatuu by th~ 
boy, in which event the girl , with the assistance of her father , may 
s ue for return of her love token. Mystica1 reasons underlie this 
actjon , yjz if ·~ he boy keeps the lov'-' token , t.:he girl may latl!r prove 
to be barren: Holleman op cit 77 ; Bourdillon op cit 56 
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family bearing a certaj n sum of cash . This would be placed before the 

girls of the family and the chosen fiancee would take a portion of the 

money as a sign that she wished to marry her suitor 12 This formality 

is known as the rubvunzo. The rest of the money will be rer.urned to the 

rnunyai with i nstructions f rom the girl' s father to br i ng a f urther sum 

known as zarura muromo ("opening of the mouth") 13
. This gift of cash 

is used to persuade the tezwara to state his demands for rovoro and 
14 

rutsambo , Once these requirements are made known and have been 

accepted by the mukuwasha , the families might begin to communi cate more 

freely with one another, with a view to establishing amicable relations 

before the wedding. The girl will probably be visited by the female 

relative~ of the mukuwasha to ascertain whether she seriously wishes to 

h 
. 15 

~arry er prospective spouse When the rovoro catt le have been collected , 

they a r e driven across to th~ tezwara 's village and, amidst appropriate 

festivities, the wedding takes place 16
. 

The elements essential to the com: l usion of a valid rnarn.age, which .can 

b~ elicited £ram these f ormalities, are the agreement as to the amount 

of rovoro to be paid (actua l delivery is often po s tpoi,~r') and the handing 
• I • 17 . b 1 over of the bride t o the groom s family In the eyes of the tr1 a 

co•.•rts, the consent of the woman is not essential. Indeed , her consent 

to 3 marr i age is deemed so i nsignificant that she may be formally be-
18 troLhed even before she has attained the age of puberty . Prior to the 

12 Bounii11on op ci t 57; Holleman op c i t 100. From t his time onwards 
t he recip roca l kinship terms mukuwasha (son-in-law) and tezwara 
(father-in-law) are used , indicating that an a f final relationship 
has been established 

13 Holleman op cit 100 

14 Rutsambo was , t r aditionally , a token payment , such as a hoe, symbolic 
of sexual rights in the woman . Today , it is nearly always a sub­
stantial payment of cash : Holleman op cit 159; Bourdillon op c it 
··, 7 ; Go l din and Gelfand Afr i can Law and Custori. in Rhodesia 134-135 

15 Holleman op cit 106 

Holleman op c i t 104-105 

In terms of Sec tions 3 , 4,7 and 8 of the African ~.arriages Act there 
are now additional r equi 1 •. ments : the marriage must be solemnised 
before a marriage off i cer and registered : Chi ld oo cit 40- 43 

1 8 This type of marriage . known as kuzwar i r a , i$ usual 1
" encounte r ed 

where the bride· ::; £, ,e r is in serious economic difficulties : 
Holleman op cit :1..15- 120. Althougr, officially prohibi t ed unde: the 
African Mar r iages Act , £= is still pract:sed: Bennett Appendix E 
Question 22 
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age of puberty, she was not handed over to her groom but , nonetheless , 

in traditional customary law , the "arranged marriage" was not exceptiona1 19 

I n Shona l aw , there was no fi xed age at which a person was deemed to be 

competent to mar ry . When a girl was phys ically capable of bearing chi ldren, 

h ld 11 b • d d b f • 20 . s e wou usua y e cons1 ere t o e o marriageab le age , i n the sense 

that she cou l d realise her principal marital duty of procrea tion. 

Although the woman has li ttle say in the negotiation of a customary marriage, 

this does not mean that, i n practice , her wi shes ar e to tally disregarded. 

The Shona realis t ically appreciate tha t an unhappy marriage may r esult 

ln divroce which wi ll neces s itate return of rovoro. Any father would be 

unwise to compel his daughter t o marry a man she patently di sliked21 

Moreover, if a gi r l had set her hear t on marrying a particular man , there 

were various ways in which she could persuade her f ather to give his 

consent to the union . A popular method is still the "elopement" marriage 

(kutizisa). The gir: and her lover elope one night t o the boy ' s vil lage. 

Hopt· l ully, the boy ' 8 fa t her wi 11 then send ;,1 n1unyai t o her father, bearing 

a token which wi ll function as rubvunzo . Especia lly if the girl is 

pregnant, this procedure may force her father to give his consent to the 
. 22 

Ulll.on A variant form of the elopement marriage is the "flight " marriage 

(kutizira) whereby the gir l flees to the village of her chosen man. She 

acts on her own i nitiative , wit hout anyone else 's knowledge . If her 

prospective s pouse accepts her, he may then persuade his father to open 

nPgo tiations with the girl ' s guardian23 

rn t h0 district commissioners' courts, t he consent of the spouses is 
24 r egarded as being of the essence of a valid marriage in customary law . 

I • • Ch k . ZS h h l d th t ln Abig.:ii J Kurangwa a b Kur angwa v Ell.J ah ana 1. ra , t e court e a : 

19 or, according c:o Holleman op cit 118-119, necessarily that unhappy 
for the bride 

20 Holleman op cit 72 

2 1 Holleman op cit 129- 131 

22 Holleman ·i.l cit 109- 115 ; Buurdillon op cit 60 

23 Hol ~eman op cit 123- 124 

Jack v Tsuro ,d Mi A 1 <! Rhodia 1933 SRN 46 ; B. v Chokt•!Mrara 1945 SR 88 

25 1966 CAACC 29 



"In Shona law U,~ consent of the groom was not required 
... but it is not in accor dance with natural j ustice and 
morality tnat a man should be de~med to have entered into 
a conjugal union with a woman when he has at no time 
accepted her in the character of wife, as distinguished 
from wife-to- be.'' 

/ J 

The consent of the bride is now required by legislation. Sec tion 7 (1) 

of the African Marriages Act provides that a marriage may not be solemnised 

(as is required for all marriages in customary law if they are to be 

considered valid unions) unless "t he intended husband and wife f reely 

and voluntarily consent to the marriage . " The pledging of child brides 

i s specifically prohibited. Section 11 of the African Marr i ages Act 

provides: 

"(l) Any agreement whereby an Afr ican girl under the age 
of twelve years is , whether for any considerolion or not , 
promised in marr i age to any man shal l be of ,,o force or 
effect. 

(2) Any African who enters into an agreement referred to 
1n subsect i on (1) shall be guil t y of an offence and liable 
to a fine no t exceeding one hundred dollars or , in defaull 
ol payment, to imprisonment for a period no1 1..• .ceeding one 
year. .. 

J\I thvugh an African girl may not be compelled to enter i nto a marriag.e 

'lgai1\S t her wi ll, :.n t:erms of t his legislation, we s hould not infer that 
26 

:;l1ic, 1as the oower ro contract a va lid marriage on l-ier owr. account 

~nd0y SectioP 7 (1) ' ' of the African Marriages Act, the woman ' s guar­

d;an is 3]sc r equired ~c give his consent to the ~arr iage, ~efore 1t 

11.1.~ be duly solemn1sed Moreover. i n terms of Sec,.. i.on 4 (2) (a) of the 

~Jme A(L, the woman's guardian is required to be Dresent at the 

.;o 1 l•111nisaL1.on of t!1e uni.on . These requirements ar .1ppl1cable whatever 
27 

l Ile :ig, of the woman . 

26 Seymour op cit 106 is probably right when he ~,:;ys 0f South African 
customar y 1a1,: (bas ically <:he s ame on Lhis poi ... t a& i11 Zimbabwt=­
Rhodesia) t'1at • ..,s i stence on the bride's consent ''does not make 
her a contrac~:ng party ( to ~he marriage), but ~s merely another 
right added ~ her previous rights under the ;_aw ->f sta t us. " Cf 
Child op cit q9 

27 The Ac e inc l udes l evirate unions - Section 3 ,1) . The Act makes 
no reference to ~he age of the woman or her status , vi z widow, 
spinster or divorcee. In Katsandi v Chuma 1°37 SRN 86and R v 
Gutayi 1915 3R 49 f - ~ var ious ot~e r cases c red in Chapter13) 
the courts held that once a woman had been ma~ried , she was freed 
f rom her fa t her ' s guardianship and , acc0rding: y , was to be considered 



74 

If the woman's guard i an refuses to give hLs consent to the marriage , 

however, Section 5 of the African Marr i ages Ac t provides that the intend ing 

s pouses may appeal, t hrough the district commissioner of the district 

in which the woman resides , to the appropriate prov incial commissiqner. 

The latter may authorise the solemnisation of the marriage if , after 

inquiry, he is sati sfied that consent has been unreasonably or improper ly 

withheld . Af ter consul t a t i on with the woman ' s guardian, the provincial 

comnuss1.oner may f ix t he mount cf rovoro to be paid . 

No provision i s made, ei the r unde r the Afr i can Marriages Act or in the 

cas e law regarding the age a t which women a r e deemed to be capable of 

contr acting a valid marriage. In the c0mmon law, marriageable age and 

consent are t rea t ed as qui t e separate i ssues. Nei ther of t hese issues, 

as we have s een, 1.s regarded as bei ng of any grea t moment by the tribal 

cour t s; and t he marriageabl e age of the woman does not appear to have 

a t t rac ted the a ttention of European j udicial officers. It might be argued 

t hat, i n terms of Section 3 (1 ) (a) (iv) of the African Law and Tribal 

Cour t s Act , cus tomary l aw 1s tc be app lied to al l aspects of a marriage 

j n customary l aw. This would inc l ude t he marriageabl e age of the girl ; 

and , i n cons equence, the distr ict connniss i oners ' courts must accept the 

approach of t he tribal court s to t he ques tion of marri ageable age. 

AJ ter na t ively , a s01'.ltion to this problem may be f ound in Section 11 

-:>f the Af r i can Marri agee Act, which prohi bits t he pledgi ng of gi r ls under 

the age of 12 years in marriage. We may infer that the woman is deemed 

t o be capable of giving her consent t o the union once s he i s over the 

~ge of 12; a contrario , it may be inferred that African girls ar~ in­

capable o f con t r acting marriages if t hey are under t he age of 12 . 

Pinal ly , a solution may be so ugh t i.n Section 7 ( 1) (b) of t he s ame Act, 

t o be emancipated . Chi l d op ci t 43 feels that she is free to marry 
wi t hout he r guar dian ' s consent , c i ting these cases as authority. 
lL is s ubmitted ~hat he i s wrong . Under customary law, agr eement as 
to r ovoro is es s e::t i al and a woman cannot recei ve he r own rovoro ; nor 
may she dispense wi t h rovoro as i t is on r ovoru t hat the validity of 
t he union i s ba ed . For these reaso, , it i s f elt that the woman ' s 
t"'Ja rdi an' s consent is always necessa,·y . .:.·-ie <.:ases concerned wi th 
emancipati on have a ll dealt with l ocus standi and proprietary capac i ty; 
t hey canno t be used as authori ty for granting t he woman capacity to 
cont ract her own. marri age . In pr actice, however, wi dows and d i vorcees 
are gi ven as much f r t_dom as they l i ke to find anot her spouse . 
Their marri age s are se l dom inhibited: Bennett Append i x E Question 58 
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whi ch provides that t he marriage officer may not solemni~c the union 

un ,·ss th<> gi rl freely and voluntarily gives her consent . It may be 

a r gued that if Lhe girl LS too young (under the age of twelve, for 

i nstance) she is incapable of forming a prope r consent and, on that ground, 

should not be considered capable of contracting a v3lid marriage. I n 

this manner , the issues of consent and marriageable age may be joined28. 

Just as the woman's consent is not traditionally considered to be 

essential to the creation of a valid marriage in customary ]aw, so , too, 

d h 1 k l d • l . 29 oes s e ac t1e capacity to isso ve the marriage Because the 

marriage is a transaction between two families (concluded without the 

intervention of the state or any outside authority), it is properly the 

task of the families -concern~d to terminate the union if they think it 

Lit to do so. Accordingly, it 1s the bride's fa tlH:r and us ua l J y, in 

practice . the husband who negotiate to end the marriage . While the wife 

may initiate procetJings for di ssolution, as will be discuss~d later, 

iL is her guardian who must r eturn rovoro which signifies dissolution; 

s~e is no t deemed competent to perform this act on ~er own accoun t 
30 ~ecau~e she . at ~o t i me. is the holder of the rovot 

The customary law di .sso1ution is not without i1 s formalities but it l acks 

the rigidity of the common law divorce. There are no specific grounds 

upon whic~ dissolut io- of the marriage may be claimed nor are there any 

procedures which must, invariably , be followed. ~rovided that the wife's 

guardian and her husband have reached agreement as to the return of 

rovorc (and not even the full amount need be retur ned), th~ ruarr iuge 

will be effectively te rminated31 . It should not be inferred that either 

28 This was the approach of the court in R v Majoni 1963 R & N 143 
(SR) where Young J argued ( in respect of a charge of unlawf ul 
intercourse wi th a girl under the age of 16) that if the girl is 
nut of marriageable age, ie 12 years , she cannot legally consent 
to a customary law marriage 

29 '1uny contemporary writers (Holleman, for instance) avoid using the 
term "divorce :• in t he context of customary law to prevent confusion 
with the conunon law not ion of divorce . Thev prefer , instead, the 
term "dissolution" which w;. 11 be used in this thesis . At times, 
of course , use of "di vorce" i.~ unavoidable; for instaut:e , to dis­
tinguish disscl·.1tion by death or designatP the div.,rced woman 

)0 Holleman op cit 265 

Holleman Q.E_ cit 267sq "A Shona marriage may be dissolved when the 
two families agree that cortinuation of marriage relations between 
them has become impracti ~a~le"; Goldin and Gelfand ~_!;_ 148 
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party has a licence to end the marriage when he wishes; boLh the husband 

and the tezwara must take care that they can show good reason for dissolving 

the marriage, otherwise the offending party will be penalised in return 

of rovoro. Despite the informality of the procedure, the Shona are 

probably at their mosL " legalistic " when entertaining an ac tion for dis­

solution. The reasons motivating t he action must be one commonly accepted 

b • d d f d. h • 32 • as e1.ng goo groun s or en 1.ng t e marriage Sexual infidelity by 

either of the spouses is not a good reason, provided that i t is not 

persistent; on the o~her hand, if a spouse wer e deliberately to withhold 

his or her sexual favours, this would indicate that he or she wished t o 

d h 
. 33 en t e marriage It is evident that any behaviour which shows a 

settled intention to tet111.i.nate the marriage union will normally be s uf­

ficient. Such an intention may be inferred from refusal to perform 

domestic duties , persistent neglect, desertion or deliber dte Jets of 

cruelty. Outrageous acts , such as incest, witchcraft or homicide, may 

make the union untenable and , accordingly , may result in a divorce . 

The Shona realistically acknowledge that a marriage which has broken down 

in fact must b~ formal l\ terminated. 

This pragmatic approach does not obscure a very real concern with the 

property implications of dissolution. It is essential to both parties 

that they appear innocent in order that the other s ide will be penalised 
34 

1n r•• t urn of rovoro Innocence is established , partly , by obser-ving 

certain procedures I£ the wife's behaviour has war~anted ~ermination 

of the union. her huRDand should escort her back to het fathe~ , bearing 

a gupuro (token of rejection). He should announce, publicly, his intention 

to send her home and he should declare his reasons, preferably produc ing 

proof35 . The tezwara will then bear the guilt . He may tender r eturn 

of a portion of the rovoro (or the husband may claim a portion) . The 

37 Bolleman op ci~ 281 points out that two fac tors - guilt (mhoswa) 
and repudiation (kuramba) - are combined to determine t he outcome 

33 

of the divorce . The cent ral inte rest of both pa•ties is , of course , 
kugura rovoro ( to divide rovoro) and these facto1~ wi l l influence 
the amount to be returned 

Holleman op cit L7•- 277 : 

.J lleman oo cit :Lou: "TI1e 
court in . divorce sui · 
t , dissolve the mar~iage. 
rather on which Le!:"rnS t •i.. 

Bourdillon op cit 66 

princ ipal question facing a European 
whether sufficient legal cause exists 

In Shona practice the question is 
narriage can be dissolved . " 

35 Holleman op ciL 282-283 
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amount will lw dell:!r:mi ned by several factors: a rough guide of one beas t 

per chi l d the woman has borne and a por t ion for the number of years the 

marr i age has l as t ed will be r et ained by the tezwar a36 A certain amoun t 

will be retained or retur:ned , depending on the gui lt of t he spouses. I f 

the husband r efuses Lu accept t he amount tender ed , t he mat ter may be 

taken to cour t for settlement 37 . The posi t ion of the husband who has not 

formal l y escor t ed his wife back t o her kr aal, is somewha t weaker since it 

is assumed that he is the guilty party . Because the t ezwara is now i n 

the better position . he may de lay in handing back the rovoro, usually , 
• 38 until his daughter has remarried . 

lf it is the wife who wishes to end the marriage , she normally r etur ns 

to her own family . Desertion on her part raises a presumption of guilt 

against her and , for this reason , she must be able to justify her ac tion 
39 

by showing some proof of maltreatment by he r husband . If the wife has 

found anothur man, she may, of course , desert him. Although this places 

the tezwara ih an unfavourable position, her action will probably win 

some pub lie sympathy To avoid any suspicion of connivance, the t ezwar a 

should give his whole-hearted support to the mukuwasha in finding the 

woman. If the husband wishes to continue with the marriage , despite hi s 

spoul:>e ' s behaviour . he may sue the gomba for damages for adultery and 

bring his wife home: otherwise , he should claim r eturn of r ovoro
40 

The distr:icl comnu sS1oners ' courts have recognised and accepted the 

~eneral approach of ~ustomary law to dissolution of a marriage. Formal ly , 

inlv une change has ~cen i ntroduced and that is the intervention of the 

~ourt in granting divorce decrees . In terms of Section 16 of the 

African Marriages Act. a customary marriage may be validly terminated 
. . . d. . 41 only at the i nstance of a court of c ompet ent Juris 1ct1on , viz a 

J6 Child op LLL 27 

37 Holleman op cit 292 

Holleman op C't 284 

39 Holleman op cit 287 ; Bennett Appendi x E Ques tion 41: a l though tribal 
courts maintained that the wife may disso l ve her marr i age , it was 
lear th~t th~s power was sev er ely cir cumscribed : Question 44 

1V Hollemau 0p cit 288-290 

4 1 Farayi v Hodza 1945 SRN 319; if the dissol ut i on occurred pri or t o 
the passing of t h~ _r ican Marriagev Act , however , the court ' s or de i . 
is merely declaratory : Chidombgwe v Nyakudjga 1949 SRN 462; Sekanyi 
and Siyi wa v Chirasa 195'- SRN 770; Hama v Mat s utso 1963 C.t \CC 2 1 
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• b 1 42 d. • • • ' 43 tri a court or 1.st r1.ct comm1.ss1.oner s court Ther e appears, 

! utthermore, to have been a rather more rigid attitude adopted t o the 

reasons for dissolution. No doub t infl uenced by the c ommon law , district 

commis sioner s will dissolve a marriage union only if they find that t here 

d d ff . . 44 h d . . is a goo an su 1.ci~nt reason , sue as esertion, cruelty , practice 

of witchcraft, impotence of the husoand, barrenness of the wife and 

adultery committed by the wife45 . I n this regard, any party approaching 

a district commissioner's court will have to prove the existence of a 

proper ground for dissolution of the marriage46 

The district commissioners ' courts have not considered the African woman's 

capaciLy to dissolve ~er marriage. This is sur pri~ing in view of their 

decisions on the necessitv of consent to create a va l id marriage in 

customary law. Nonetheless . i n light of these decisions, it would seem 

chat the woman iuust ~ave the requisi t e capacity. If customary law contains 

a rule to the contrary . it should be excluded on the grounds of natural 

justice and moralitv47 Apart .crom policy considerations, if it is 

accc>pted thaL a woma!'c ·s emancipated froni her guardian's control when 

she marries48 , it m•..1s': f'ollow t!lat she is free to act without his assi stance 

L, terminaLe her ma~-•age. 

Implied by t~~ expressio unius rule of i nterpretation in Section 
9 (3) of th~ African Law and Tribal Courts Act which expressly 
excludes t~F •tir ~diction or a tribal court in respect of civil 
or Christian 1•1arnages . Thi s is recognised by the Tribal Courts 
Rules (GN 118~ :r 1970) where prov is i on is maae for se1vice of 
sununons in :i c·::i':'\£ ''concerning the dissolution of marriage " -
Sections 12 (2 and 18 (2) 

Also by implicat1on, s1nce the limitations imposed on magistra tes' 
courts in chis regard , have ~ot been included in Section ~ \2) of 
the African Affu;rs Act 

Goldin and Gelfand op cit 148; Child op cil ~Osq. ~~r udi and 
~ut~dzi v Chimonco 1960 SR~ 931 , where it was held that dissolution 
on the basis c f LOnsent was no t perm:ssible; ~~e part1es must 
lead evidence ~o establish the recognised grounds 

45 Goldin and GeJfand op cit 150-152 ; Child 9~ 50- 53 and the cases 
they cite 

46 Mchemwa v Chandaengerwa 1954 SRN 723; Etrudi and Mutadzi v Chimondo 
1960 ~w 931 

~7 In South Africa , tru~ wi.fe. is pcrmitte, t o d1.~solve her marriage 
unassisted . Her father must be;( ~ned with her husband as co­
defenda~t because the court 's order will be directed agains t the 
former f0r ret~rn of looolo and t he latter for dissolution : Nqambi 
v Nqambi 1939 NAC (C&O) 57~ Mokgatle v Mokgatle 1946 ~AC (T&N) 82; 
'.'lh l abat f. v Lushaba 1958 NAC (N-E) 18 

48 Chapter 13 
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6 THE RIGHT TO MAINTENANCE 

One of the more important rights forming part of the complex of rights 

associated with status , is the r ight to maintenance. This is more 

usually expressed in the counnon law as a guardian's duty to support 

his children and a husband ' s duty to support his wife . The term "right" 

in this context, properly refers to the legally enforceable claim which 

the child or woman has for the provision of food , clothing, shelter, 

medical attention etc. The guardian or husband bears t he correlative 
1 

duty . In this sec tion , we shall cast our net a little wider than the 

right to maintenance and shall consider , in addition , two other righls 

which are part of the marital relat i onship_: the right of a husband to 

chas t ise his wife and his wife's right to h~r husband 's sexual favours . 

Th -- ustomary law regarding maintenance is poorly developed , The duty 

of support is regul ated by social and moral contr ols , rather than by the 
2 

law . The authorit~es accept , without question , that a father has a 

duty to feed, clothe and protect his children while ti1ey are living with 

c11.·m
3 but th1.· s d d • 1 b t d 1 1 d t 1 uty nee ~ot, necessari y, e cons rue as a ega u y . 

It is conceded that a duty to support t hose r elat i ves who are unable 

Lu care for themse l ves is i mplicit , especially, in the parent- child and 

husband-wife relationship
4 

If a child is to reach maturity, it has 

to be looked after by i t s parents; similarly, if a mother is 
effectively to raise her children , she requir es a minimum of material 

s ecurity to do so . Someth i ng as funua1uental to the perpetuation of the 

human species may well be regarded a s immanent in the natural order of 

things. The Romans, for exampl e , considered that the duty of support 

1 Hahlo and Kah1 T h~ South African Legal System 82 

2 As was the case :i. n Roman law. Modestinus, for example, t.lefine:; the 
effects of marriage : nuptiae sunt coniunctio maris et feminae 
et consort i um omnis vitae, div ini et humani iuris communicatio : 
D 23 . 2 . 1. See Buckland A Text- book of Roman Law 106 fn 13 ; Schulz 
Pr inciples of Roman Law 147sq 

3 Holleman Shona Customary Law 61; Bourdil1on The Shona Peoples 45 ; 
see Reader Zulu Tr~be in Transition 132sq for a full discuss ion of 
the father ' s obl i g.a.t i ons , 1:ioth 1.egal and socia· , towards his childre1 

4 Re sting on t wo .... lt E>ria ; t he actual (or notiona l ) i nability of the 
right-bearer t o i end for itself and a blood relationship: Boberg 
The Law of Persons and the Family 249 , r ega r ding children 
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. . 5 
was p~rt of the 1us naturale . In most legal systems, however, it was 

realised that caring for children was not involuntary and automatic 

behaviour and , accordingly, what was considered "natural" was soon trans-
6 

posed, into the legal code . 

Our own conceptions may easily mislead u s into thinking that customary 

law is ·similar to the common law. Since we consider that the natural 

duty is a legal duty, we mighr 3ssume that it exists as such in all legal 

systems; but this i s not n~~essarily so . There are several reasons 

fo r suggest i ng' that customarv 1 aw knew of no individual ri ght to ma in-

tenance. The tradit i onal A.fr; t•a n l e gal s ystem r e flec ted the dominant 

pusi tion of the f amily . the int e r ests of which tendt ! to be prefe rred 

h • d. • 17 
to t o se oi the 1 n 1v· <11J,1 ·•·}1 i s i s c learly i llustrated in the case 

of ma rr iage : i t was ' I( fam, 1 L f' <; of t he spouses which held themselves 

r e sponsible, implici.. i : a t Jeas' . for the performance of the various 

righ ts a nd duties £lo:.: • ng f rom t l.1e marria ge union. If the woman fa iled 

to perf orm he r oblig.a t , 1, ~ a s a wife a nd a mother, -i. t would be her 

guardi.an who would , 11 •· .. nate l y . h ., r equi r e d to return rovoro , signifying 
8 diss olut ion oi t he nu rr is2e . Conv'i!rse l y, mi s behav iour by t he husband 

would be d ealt wit}i 11, }1 i.s fam.;J v court , where the wif e could lay her 

comp la i nt <; . 

The emphasis of c u s t.~,r" ;, ry l aw, regarding t he parent- child relationship, 

lay on par enta1 P'" w€' " ; •1J •.he i:-;_ghts o f guardianshio over ch i ldr e n . 

Customary l aw wa s se' 0 ~ ~0 nr erned with t he right s of children agains t 

thei r parent s . P re- 'ass it·.:iJ Romal'l. la1.1 w-:1 s similar~ stre ss was l a id 

or t he pater ' s powe r s ove r his fAmi l y . not his duties t o h i s wife or 
Q 

,: h i ldren ' . Whatev,-, J u i: i e s t here were , had only re i igi ous a nd moral 

C 

b 

7 

8 

D 25 .3. 5 . 16 

As happen ed a , .ng the C'nst:tca l per iod of Roman l aw : D 25.3. 5 . 2 ; 
s ee Beinart "L .:.a ) i.li ty of a deceased estate for maintenance" (_ } 58) 
Ac 1 d Jurid i c.a 98s ~ Bu t , presumably , legal sanctions wer e empl oyed 
on l y as a ~ast r e s ort 

Ph.i.l l i ps a nd ~ o,c!_= '1arri.age Laws 1n Africa 7- 8 

Hollemar op L 1 t ' 50- 151 

9 Jolowic R.oma n ':ounc!,, ' ~ons of Mode r n Law 204 ; Ka ser Da s Romisch e 
'-' riv aL r e<: ri c J S Sch • z. ££__'.;_i ~ 164- ) 68 
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Indee~, the l J " relating to children shows a clear trend 

whereby the interests of t he ~ t ~rfami:ias and the Lamily were gradually 

suppressed in favour of the interests of the individual child11 . More­

over, in customary law. there was no clearly defined procedure for 

protecting or enforcing the child ' s natural right. Since the chi ld is 

in no pos i t ion to take action to protect its own. interests , some 

institut ionalised means must be established whereby a disinterested party 

can take action on the child 1
5 behalf. Without such a procedure , any 

right which a <'hild might have would be rendered nugatory. 

Customar y law evolved in other directions. Maintenance was legally 

relevant only in so far as it concerned the guardian ' s right to c.:laim 

compensation (chiredzwa) in respect of expenses incurr ed in maintaining 

a child. Especially in the case of illegitimate children, the law is 

• 'ld h • d ' h • 12 
clear: if the natural father of a chi as acquire rig t s to 1t , 

but the child has remained with its mother until old enough to l i ve with 

the father, the father is obliged to pay one beast as chiredzwa to the 

mother ' s guard_ian. Th i s payment i s made to offset any expenses which 

the mother's guardian incurred in looking after the child
13

. The righ t 

to claim chiredzwa may be enforced 1.n court
14 . 

It does not necessarily fo llow from t h i s hypothesis that child-neglect 

was the norm in African (or early Roman) society . Quite the contrary 

is probably true ~amily t el at ionships, especially those of parent-
• 'ld h h .., d d • 11 1 • • l S Th cn1 , are c eris~~ an respecte 1.n sma -sea c societies . e 

absence of any rules and institutions suggests that there were no 

specif ic social problems requir ' ng legal controls. The problem of 

L11ild-neglect would 1:le r.are in the village communities whic·n we re a 

10 Watson Rome of r'le XII Tables 42-46 , regarding t he part played by 
=he family c0ur, ~n t em?ering ~he exercise of !he pater's powers ; 
Jolowicz op ci ': ~~~apter XVI 

11 Nicholas An Introduc tion to Roman Law 90 ; Buckla~d op cit 142~1 43 

] 2 regarding parental rights ':o illegitimate children, r efer to 
Chapt •· 7 

13 Holleman op cit 2.4f1 ak 296 

14 Holleman op cit 2~ 

15 See , for example . iunter '' --iction t o Conquest 24-25, regarding the 
?ondo and Reader 2..·· cit 1'3 .. regar ding the Zulu 
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feature of t h, t raditional Shona social structure, If an individual 

child suffered neglect by its own parents, it ,n.ml d still be able to 

find food and ··helter with a paternal kinsman . Furthermore , there were 

always unat tached women in the kraal who would be available to look after 

stray children. In this r espect , the duty of support was spread through 

the fami1/ 6 

It should, moreove r , be appreciated tha t the duly t o maintain childr en 

1. s never regarded separa tely from the duty to main t ain a wife. The 

husband i s expec ted t o pr ovide his wi fe with land to grow vegetab l es and 

crops to feed her f amily; he should provi de her with a house and c lothing 

for t he s ame purpose The rearing of chi ldren fall s , largely, withjn 

t he wife ' s sphe r e of activ ities and i t would only be by neglecting his 

wife t hat a fathe r could negl ert hi s children . I f a father persistent ly 

refu s ed tc provide fvf>C or clo thing for his wife , she might raise the 

ma t ter i n t he family . " 11 rt
17 Failing any solut i on in this f orum, the 

wife would be j ustil :.ec' i n deser :. '.ng to her own family and she would 

probabl y t ake her c~" ' · ren with her. Unl ess the husband were prepared 

to mend his ways, t~;~ ~ould pr ec i pi t ate the dissolution of the marriage18 

Wl1il~ t he ch ild ' s r ight t0 maintenance is an obscure i ssue in customary 

law, the right of a matur e daughter (such a s a spinster, widow or 

divor cee) is even l ess clear . Al though the principle i s not stated by 

a ny :Jf the a uthori t i es , we may .:is sume that the woman is entit l ed to 
19 

,::1c.1~m main tenance fr'Jm her gua r di an, wha +.:ever her age rr a woman 

is deemed t o fal l under the paren t a l control of her f a ther, i t must be 

inferced t hat he has a dut y co l ook af ter her. 

)6 Holleman op c1.t 62 , no t i ng the pa ttern of k i nship behavi our ls 
e xtended t o the father' s collate r al s 

17 Bourdillon op cit 43 ; Sc"aner a A TexLbook of Tswana Law and Custom 
183- 184 - t his is the type of dispute which shoul d be hear d , 
i nitially , i.n the f amily court, away f r om the publ ic eye 

18 Holleman op cit 276 . In a sense, the wife is precipitati ng a formal 
action f or r easons which a re not immedia tel y apparent, vi z her 
cesertion pr ovides immedi ate grounds f or dissolution bu~underlying 
the de sertion are other reasons which will have to be investiguted 
and will throw bl ame on ~he busband . For a similar case, see 
Holleman "The case of the 1: r oubl esome f ather11 Issues in African Law 
22-47 

19 Bennett Append i x E Questio~s 59 , 66 and 89 ~egarding the possibility 
O.L r, ·10uncing suc1 1 obliga t i ons in respect of a son 



83 

A . ather has the liberty (in th~ Hohfeldian sense) to chastise his 

h " ld • f h d . b d. ZO • • c 1. ren i t ey are 1.so e ient . Nowhere is it proposed that a 

father has the ius v itae necisque of the Roman paterfamilias uu l the 

limits of this liberty are ill- defined . It would seem that moral and 

social, rather than l egal, sanctions circumscribe abuse of this liberly . 

These issues have never arisen for consider ation in a district 

counni s sioncr ' s court. 

The right of a child to maintenance has been clearly stated in the 

d i strict cooiinissioners' courts. In terms of Section 3 of the Maintenance 
21 h f d ' ' • • • ' /\c t . t e courts o 1.str1.c t comm1.ss 1.oners are constituted ma.1ntenance 

courts. Section 4 goes on to provide that complaints may be lodged with 

.'.l maintenance court t o t he f fec t that a " responsible person fails or 

neglects to provide r ea sonable maintenance for any dependant of his". 

The maintenance office r is empowered to issue a summons requiring the 

r espondent to appear before the court to show cause why an order of 

maintenance should no t be made against him . Section 6 states that, after 

due 0nquiry , the maintenance officer may make an order for periodic 

payment of money for the reasonable maintenance of the dependant. 

The lead i ng case concerned with the interpretation of this Act is 

Ruk,1 Gondo v Elinah22 The court noted that the Maintenance Act does 

not c rea t e substantive rights to mah1tenance - '1it merely creates 

croc1.,cJural rights . whereby substantive rights to maintenance already 1n 

C'Xlb l" l.'.'nce c a n be enfor ced . " The first question , then, is, essential ly, 

a question of conflic t of laws - under which legal system do rights to 

1naintena ncc a r i se " The court, in Ruka Gondo ' s case , held that the 

claim for maintenance is a matter which relates t o the custody of 

c hilJ r c n ; accordi ngly, customary law is applicable by virtue of Section 
23 

3 (1) (a) ( ii ) of th~ African Law and Tribal Courts Act 

20 HollemaP op cit 62 

21 C"\apter 35 

22 1975 CAACC 5 

2J T ~ turn , the cus t ody of the chi'~ren may be dete rmined by the form 
o.: t he marriage - in this ~c;e, ,r r iage under customary lctw. If 
the marriage r,.rere accord in~ • 0 civi l or Chr' ;t ian rites , customary 
l aw is usua lly a :.i. so appl ied: Duma v Madid i 1918 SR 59; Esnad 
Ndebe l e a nu Jos i a~ v Togo Ndebele 1965 CAACC 23 ; cf Chikosi ~ 
Chi k,, -·:i. (2 ) 1973 (3) SA 145 (R) where t he common law was applied 
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The second question is concerned with the district commissioners ' 

understanding of the customary law r elating to maintenance of minor 

children . Never have the courts doubted t hat a child might not have a 

right to maintenance in cus t omary l aw; but all the reported decisions 

have been related to maintenance claims in respect of children who wer e 

i n the custody of a person other than their natural father. I n t erms 

of customary law, this usually i ndicates either that the chi l d was 

illegitimale or that the father had not paid sufficient rovoro and , on 

those grounds, was denied parental rights to his children. District 

commissioners consider that the parent who has custody of a child, has 

a duty to maintain the child
24

. The custodian parent may, however, 

claim compensation for sums expended in maintenance . Tt.1c.litionally, 

this was the chiredzwa ~east which was payable in respect of each child, 

regardless of the l~ngth of time that the child remained in the custody 

of the claimant. r~ is recognised that one beast does not adequately 

refJo~t the expenses incurred in maintaining a chi l d in t he modern world 
25 and, accordingly, this amount has been increased bv the courts . 

Vurthcrmore, if the guardian parent delays in taking custody of the chi ld, 

whe~ he is entitled t0 it . the amount of chir edzwa payable may be 
. 26 1.ncrc-ased ~orm.allv. it is t he mother's guar dian who ha8 both the 

~ustody and guardianship of the childr en born to her, viz her father 

in t~e case 0f a or.e-marital, illegitimate child and her hus band in the 

casP of l~gitimate ~nd adulterine children27 (Custody may, however, 

t">e separatec' from th~ guardianship of the child, when the interests of 

the c hild dlctat~28 , , 

The maj ority of cases have been concerned with a claim for chircdzwa 

lodgLd by the child ' ~ mother ' s father against the child ' s natural father . 

This, po~sibly, marks the fundamental difference between customary law 

a ,1, the common law attitude to maintenance, In customary law. the right 

24 Ginza v J ohannes 1936 SRN 75; Joel Susondo v Wille Rutsbto 1965 
CAACC 8 ; Fordson ~anduwa v Clara Busie ~hanye 1Q77 CMCC 9; 
Patrick Musa v Kar utswa Andurani 1977 CM CC 24 

25 Lyd i a~~umbu 1939 SRN 145; Sam Msonko v Mut uswu 1963 CMCC 7 

26 _1:11<.amange y_ Tamange 1949 SRN 447 ; Muchineripi v Kompont 1951 SRN 588 

27 Chapter 7 

28 Child The Histor and Extent of 'Recognition of Tribal Law i n R,hodesia 
75-7f.i 
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to maintenance is seen as inh~ring in the childts custodian, not in 

the child itself . In none of t he cases , has the child t s cus todian 

claimed on behalf of the child; rather, he has claimed f or his expenses 
29 

which, it was .ngued, should have been borne by the natural father 

In addition, no case r egar ding the rights of a mature daughter to claim 

maintenance from her f ather have been reported. All the cases have been 

concerned with young children. In view of the district connnissioners' 

attitude to the gener al status of women in cus tomary law, it woul d seem 

that , in principle , they would support her right to claim maintenance 

even if she· were, for example , twenty - five years old , and unmarri~d . 

On the other hand, because t hey consider a wi dow or divorcee co be 

emancipated, it 1.s debacable whether they would adopt the same approach 

in those cases . 

In only three dLc isions, has the child's right to maintenance been in 

t ssue . In Joel Susond0 v Willie Rutsito30 , the court held that the 

naturJl father of an i llegitimate child was not liable to maintain the 

child unless he had custody, If he were no t granted custody, it was 

held t hat the child should be considered to belong to its mother ' s 

family and that family bore responsibility for maintenance. In In re 
31 Robe rt . counsel argued that it was contrar y to natural justice and 

morality t o absolve the natural father f rom responsibility for the 

support of his child . Tredgold CJ held: 

''I de not think t hat this argument can be supported. It 
would be an entirely different matter if the custom under 
consideration involved the fac t that the child would be 
left destitute and wi thout means of support , But, although 

~9 rn Roman law, for instance, the duty of support arose ex aeguitate 
, .. caritateque sangui nis : D 25 . 3 . 5 .2 and the r i ght was seen to 
vest i n the child. This duty is clearly articulated i n the common 
l aw: Boberg op cit 254 . In the following cases, it can be seen 
that the right to maintenance was deemed to vest i n the custodian 
rather than the child itself: Mado v Skudamedzi 1942 SRN 249, wher e 
a married woman and children were maintained by the mother ' s f ather 
:n t~e absence of her hus~and; similar cases were : Zira v Pompey 
: 946 SRN 379 and David Milase v Witness 1955 SRN 773 . Nendaya and 
Tigere v Zidenga 1955 SRN 788 and Chimwisa v Tawirai 1955 SRN_662 
deal .,, .; ~r the ma i n tenance of step- children . Maintenance on divorce 
i s dealt with in : Bachi Vel a v M'Bayiwa Jack 1953 SRN 660: Mal i pi ti 
and Julia v Kand i ro 1946 SRN 337; Margaret v Amon 1946 SRN 334 ; 
Moses v Nobu la a•~- -Charlton 1944 SRN 284; Mabika v Nyowa and Barangwe 
i940 SRN 17L , - ayi v Lomcal a and Mhl ahla 1930 SRN 28 

30 1965 CMCC 8 , fo llowing In re Robert 1953 SR 47 

31 1953 SR 47 



the u1 dnizatior 0: the nat i ve may in the £ul ure i ntro 
duce ~ompl ications, there is nothing object i onable in 
an arrangement by which one family assumes fu ll res­
ponsibil ity for t he care of a child , in cons i deration of 
t he fact tha t t he child becomes a member of t hat family 
with all the consequent benef it to the fami l y , material 
a nd otherwise." 32 
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Ruka Gondo's case was concerned with the maintenance of children during 

the subs i stence of a marriage. The respondent wi f e had been compelled 

t o leave her husband , t aking her chi ldren with her, because of the 

husband's cruel behavi our . The court f ound that the husband had pai d 

only a smal i por t ion of his r ovoro and, accordi ng l y, the wife and her 

fnmily were en t i t led t o cus tody of t he children; but i t was fe lt that 

t he husband wa s Uabl e :o, main t e11.ance. I t wa s r ecognised tha t a father's 

duty of s upport continues dur ing che subs is t ence of t he marr iage, provided 

t ha t his wife and chi l dren r emain wi th him. If she de serts to her own 

L11nily , t hrough no f au· c-f his , t he husband's du ty ceases33
. 

The re are no reported cases r egarding the amoun t or s t andar d ,f main­

tena nce required by l a~. Although we do not know the c hild ' s rights 

'11 this regaL <l , w,· can i.n.fer from dec i s i on s concer ned wi th chiredzwa 

t l,a <:. Lhe a mount of mai .'.ltenance mus t be determined by modern s t andards 

of ii. v i ng
34 IP. Lyd~a -.; Ma sumbu35 , for example, the ~our t 'i.eld that : 

32 

33 

34 

"Owing tc the cha::i.g 1.ng ~ondi t i ons of native subs i stence , 
t 'i.e archai c toker. payment of a rearing beast (chiredzwa) 
may well be qui te disproportionate to the actual expenses 
incurred by the ~ar t y who hds c!otbed and f ed ~he chi l d 
•:)r ch ildr en f or q number o : years, and in such cases t he 
Cour t wi 11 be 1us t :_fied in augmenting the cus t omary awar d 
½y an a dd i tio~al amount , varying according to t ~e c i r cum­
stance s in ee.c~ particul a r case." 36 

The l earned j cd.ge seems t o have had 1.n mi nd the f act t hat Lhe 
guard i an of a g i r : will be ent i t l ed to benefit f rom her rovoro 
w'h!n she marries 

Cf Mkamange v :'amange 1949 SR...\1 44 7 , where equi t y determi ned the 
duty to pay ma int enance; Zi r a v 'ompey 1946 SR..N 3 79 · David 
Mi lase v Wi t ness SR~ 773 

Chil d 22 c::. t 83-8,Li. 

l4J9 SRK t 45 

Cf al i,u '1uchi ner pi v Komponi 19.51 SR...1'l 588: t.3 pa , pl us £5 
schoo l fees awar~ed in res pec t of a period of 7 years f or a child 
aged 14; Mhepo ._- Sid i on ~-959 SR.~ 928 : £10 was awarded to cover 
tbe per i od f r or- e :>irth of a c~ .:.. l d until t he age of 7; Sam 
~sonko v Mu tuswL 163 CAACC 7 : £:5 was awarded f or a period of 9 
year~ 
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Lydia v Masumbu i s .1 notewo rthy decision i n s o f ar as i t purpor ts t o 

ame nd a rule of customary law t o bring i t into l i ne wi t h modern social 

conc.li tions. It may be questioned whe ther this wa s desir eable or 

j usti fiabl e. Certainly , in view of the dis trict commi ssioners ' under­

standing of cus t omary l aw, t here is a chi l d ' s right t o claim suppor t f rom 

the person who has its custody . I n the se circums tance s , is t here any 

necessity to i ncrease the amount of chiredzwa payable when custody i s 

claimed by ano ther person? I f a per s on has a duty t o maintain a child , 

there seems LO be no good r eason , in l aw, why he should be entitled to 

claim recompense simply because h e pe rformed his du ty. Ch i r edzwa is a 

relevant obligation on:y in the context of traditional customar y law, 

when• there was no 1 .. ,~al duty on a child ' s family t o mai ntai n i t. To 

increase the amount owed in terms of the chi redzwa ob l igat ion would now 

simply have the effect of allev iati ng J custodian ' s lega l duty t o support 

the child under his ~~re . 

Section 6 (2) of the ~aintenance Act provides that the complaint may be 

L.i1J by Lhe <lependan 1. ccncer nec! or by a ny other person who ha s t he> care 

0r usLody of the dependant . In Ruka Condo's case, t he court conside r ed , 

obit~r , the locus standi of the mothe r to l ay a complai nt. Although i t 

recognised L'1at the c 1 aim for ma i nte nance wa s governed by customar y l aw 

and. therefore , i, •.t'lill S o~ Section .3 ( 2) of the Af r ican Law and Tribal 

Courts Ace , the mother ' s locus standi should a lso be determi ned by 

cus L0mary la\,, it fc.'lt that Sectio'!" 4 (2 ) gives the w-oman a power which 

she would ~ot otherwise have ~ad. 

'S,. fTlll"II fur Lhe r 1ghts of a child ; we t urn, now, t~ consider t he wife . 

A.ccordi.ng t0 the tr-ibal courts , when she ma r ries , an Afr ican woman 

becomes the responsib~li ty of her husband, He i s expected to provide 

her with a house, a ~itchen and kitchen utens i ls37 . Be must a llocate 

her land to grow food for t he fam~ ~y. Although ~he nur sing of childr en 

and preparation of ~nod a r p spheres of activ ity reserved to the wife , 

both spouses are expected t o yarticipate in the cul:1va tion of cr ops and 
. ~8 

·m1ma1 husban, 1ry- The breaki ng " " new gr ound . sowing 13eed . weed ing 

~i:!rvesting are ~ -a red by ~us bane! a ncl wife . 'vt.ry of ten, women 

37 Holleman op cit 203 

38 Holleman op cit 211 
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wi ll be more concernPd with smdl 1 stock, that 1s, chi ckens and goats, 

but, as Holleman says , t here i_s no my s cical reason which prohibits a 

woman f rom hand l i ng •_a tt le a s there is amongst the South African Nguni
39 

The husba nd 1 s obliga t i on to ma intain his wife i s never restricted or 

limi t ed by s peci a l ci r cums tances, s uch as his disablement
40

, I f he fails 

i n the fulfilment of his duty, the wife is entitled to complain to his 

famil y or, if the s ituation i s serious , l eave him
41

, 

The duty of support "'◊rmally shifts ':.o t he husband ' s hei r when the 

husband di'es , His wifow may look to the samukadz i and muzukuru f or 
42 

ma~ntenance prior t 0 ~ 11e kurova guva ceremony I f the widow ch~nses 

kuga~a nhaka, s he becn~es the reponsibili t y of the man concerned; other­

._,,i se , she may retur"' 1 "''111:.' to hf' own famil y. There i s no pr i nc iple in 

( ' 'JS tomary law r e qu i r • :- ~. ~ 11e h11 sba nd t o p ay his divorced wife maintenance. 

0 :1 dissolutio11 o f thn , a ,· r-iage . t he woman returns home , where her family 

resumes it s obligati··· support her . 

The husband, as heac ·fa family un it. exer cises cons i derable authority 

ever hi s wife . He enti tled to c ~ast:se her f or any matr i monial 

mi sdt•mea nour , suer. -", .--._ glee t of her household duties or disobedience . 

"Such cl iscip' ; .. ,,:,. measur es are regarded a s obv i ous 
manifestati0ns ~is mar ita ! aut hor ity and are therefore 
not ser it"u~.:.y 10 e,._ted to by a woman . But on no account 
shoul d it be : rl',,•,i ri.ed that a woman is expected to s ubject 
herself to the ,., J) i trary wh ims and wishes of:. her husband." 43 

Tf a husband wer i:-- s~ ~ '"" Sly to mi s treat h is wife , c;J,e could complain 

ro 'l i s fannlv and r ,n •,_• r:1-ie mat':er bef0r e t he fami 1 v court. If no 
. . • 1 44 s,•1uLLon wc.,.e Found ,r- tha t quarter , she m·ght r e turn t o her own fam1. Y 

14 Holleman op ci ': '·r - 212 

4n ~ennett Append · x 2 Question 16 

'1 Holleman op cit ·1 ; Bennet t Appendix E Ques t i on 37: the wife 
does not have a •orcesponding obl igation to assume the husband 1 s 
responsib~l ities ~~ ~e were disabled , for instance 

42 Holleman op cit .~> 

43 Holleman op c it ~08 ; Benne': ~ ,\ppend~.x E Ques ':; on 34 

44 Benne·- A9pen~~~ • ~ estion 30 
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A further aspect of the husband ' s domestic authc ty 1s his right to 

control his wife ' s freedom of movement , in the ~ense t-h·1t she requires 

his permission to leave his house45 Disobedience to his instructions 

would be indicative of a serious rift in the marriage, requiring inter­

vention by either the wife or the husband ' s family. 

Finally, it should be noted that the husband has an exclusive right to 

his ~ife's sexual favours. ln one sense, this means that a lwsband is 

entitled to have sexual intercourse with his wife when he chooses, subject 

I l • • d f b • 46 N 1 • h ld to ,e customary per10 s o a stinence o sexua intercourse s ou 

take place if the woman is menstruating or from the seventh month of 

pregnancy until six months after the birth of the child47 . In another 

se11se , this means that the husband has a right to take lega l action if 

hi~ wife has sexual intercourse with another man . Although, ideally, 

wives are expected to be faithful to their husbands, an occasional act 

,)f adultery is condoned ir, customary law. Provided the wife repents of 

her dction, she will escape with no more than a thrashing. The husband 
48 

1s. of course, entitledto claim damages from his wife ' s lover . 

Conversely , a woman has a right to her husband ' s 2exual favours but, 

genetally ~peaking, c S long as a husband keeps his wife sexually satis­

fied . she has nc cause to complain if he indulges in occasional adul­

ter ous relationship~
49 The Shona consider sexual gratification to be 

~ne of the most fundamental rights of marriage and if a husband were to 

'"'Rl t>e t his wife - kuramba parukukwe (reject her on the sleeping mat) -

she might c~mplain in th~ family court or , if no solution were found, 

Jesert to her own family. Holleman has even recorded cases where a 

wi f~ went so far as to approach a tribal court , unassisted , claiming 

45 B~nnetl Appendix E Question 33; Holleman op cit 208 

46 Holleman op cit 214-217; Bennett Appendix E Qu~stion 32 

47 The customary periods of abstinence are determined by African 
beliefs regarding the health of the child and its mother Rnd 
f athel:' 

48 Holleman op cit 216. Note that he cannot , ~- the same time , claim 
damages for adultery and return of rovoro to mark disso; ution of 
the marr iage : Holleman op cit 227 

49 ijolleman op cit 217 
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compensation from her errant husband . 
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The hus band ' ~ right to his wife ' s sexual favours passes to his family 

when he dies. Any sexual intercourse wi th a widow (apart f r om her fulure 

levirate partner) prior to the kurova guva ceremony is considered to be 

a serious breach of t aboo - kupisa guva (to burn the grave) - and gives 

the deceased's heir a right to claim damages f or adultery from t he 

widow ' s lover51 . 

Apart froni the constitution of maintenance courts and the provision of a 

right to claim maintenance tn these courts, the district connnissioners 

have done no more to change the legal status of African women in any 

of the respects meI" tioned above. The most important change concerns 

maintenance. During t~e subsi ste nce of a customary marriage, the wife 

is enti t led to apply ~ca di strict commissioner 's court for an or der 

against her husband to maintain her. Section 6 (2) (a) of the Maintenance 

Act provides that t:he cour t may not make a maintenance ovder unless it 

is satisfied t ha t the person against whom the order is sought is legally 

liabl e to ma i ntain the dependant concerned, The question arises , again, 

as to which tiystem o~ law shoul d be applied in order to determine 
52 

whether ther e is liabil · ty to maintain, I n Taoneswi Maposa v Ngwenya , 

the court applied C\.'.St(1mar y law regarding an application for maintenance 

during the subsistence of a marriage on the ground that the parties had 

married in terms of r-1..<st omary ::.aw and must have intended their relation­

ship to be governed ·oy t hat system. I ndeed, in terms of Section 3 (1) 

(a) (v i) of the .A.f ::ican :aw and Tdbal Courts Act, it would appear that 

~ustomary law i s pr ima fac : e applicable tu the marr iage and all incidents 

of the marr iage, includ i ng maintenance. Similar ly, in R,uka, Gondo v 

1
. 53 . . E inah , the court noted that the Maintenance Act d1d not creat e sub-

50 Holleman op cit 275~276 . The wite does not , of cou rse , have the 
rig'•t to sue her ~us band ' s mi s tress f or damages for adu l tery . ~he 
right to sue for adultery ves t s in t he hus band only; he pai~ 
valuable consideration (rovoro) for his wife ' s r ~i ld~bearing potentia l 
wh i ch is obv1ously inclusive of her sexual i avo~r s. Any adulter ous 
liason would be an 5.nf r ingement of t he husba nc' s acquired rights 

51 Holleman op ci: 238- 240~ Bour di l l on op cit 210 and 242 

52 (unreported) CAACC 18/1972 , cited by Child op cit 98- 99 

53 1975 CAACC 5 
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stantive rights to claim maintenance ; instead , it provided a new 

procedur e for making clai..ms. The noint made in Taoneswi Maposa ' s case 

was reiterated, namely, t hat where the parties were married according to 

customary law, tha t system deLermined liability t " maintain during the 

subsistence of the marriage. 

The district conunissioners ' understanding of customary law in this 

regard is that a husband is responsible for the maint enance of his wife 

only while she is living with him. If she deserts him, his responsibili ty 
54 ceases In Taoneswi Maµo sa ' s case, for instance, the husband showed 

that he could provide adeQuately for his wife and children at his home 

i11 Buhe,a but she ref11-::ed to <;tay there because she was nut on good 

terms with his first wife The court refused to gran t an or der for 

maintenance against the husband in these circumstances55 . In Ruka Gonuo 's 

case, on the other hand, the court granted an order against the husband 

where it was shown that liis wife hacl been compelled to leave him because 

of his cruel treatment of her. 

Il' the case of dissolution of a customary marriage , the law has been 

subst3.ntially amendec bv the "latrimonial Causes Act56 . Section 9 (1) 

c ' ~he Act provides: 

''If in an action for divorce the plaintiff claims agains t 
the defendant an order for the maintenance of herself 
after divorce anc.1 the court is satisfied that in all t he 
c ircumstances of the ens~ it is jus t and equitabl e t hat the 
defendant should be compel l ed to contribute to the support 
of the plaintiff after divorce , the court may make such 
ord~r for maii~tenance as to the court may seem just." 57 

In George Mazorodze v Jeneth58 . the court held that the provisions of 

:..he Matrimonial Causes Act were wide enough to include both customary 

marriages and marriage~ according to ivil or Christian rites. Pittman P 

54 In Mado v Skudame<lzi 1942 SRN 249, where the woman went to live with 
her father, the court held that t he father had no claim against her 
husband unless he had first sent the woman back to the husband ' s 
\ illage and t he l"usband had ref used to prov~-ie f ~r her ; followed 
in Petros Sithole v Moses Rukunda 1976 CAACL 6 

55 Followed in Moses Mvenge v Emma ~afura (unreported) CAAC 58/1973 
cited by Child op cit 99 

56 Chapter 39 

57 Section 9 (3) mak s s i milar provision in favour of the defendant 
in a divorce action 

58 1970 CAACC 38 



held : 

"We are satisf1t:d t ha t Sect-ion 9 (3) of the Matrimonial 
Cnuses Act does en' ;tle a Distr ict Officer to give main­
tenance to a gui l t y wife upon divorce, since any law or 
custom to the contrary would be r epugnant t o the provisions 
of that Statute , in terms of the definition of 'African 
Law and Custom' i n .. . the African Law and Courts Act ," 59 

92. 

Since there is no provision in traditional customary law for the main­

tenance of a divorcee by her former husband, this Arct; marks a considerable 

change in the law. 

The district commissioners ' courts have brought no change t o the widow ' s 
60 right to claim maintenance . I n Ganda v Cll1namo , the court held t hat, 

prior to the kurova guva ceremony, the widow is entitled to maintenance, 

at a reasonable rate, proportionate to the value of her deceased husband's 

estate. 

Consonant with the sentiments expressed by the tribal courts, the district 

commissioners ' courts have held that if a man were to beat his wife 

immoderately, she would be justified in deserting to her father . In such 

cir cumstances, the marriage might wel l be dissolved
61

. 

Simjlarly, the district c ommi s s ioners' courts recogni se that a husband 
62 

has a r i ght to hi~ wife 's sexual favours . If she persists in committing 

adultery, the husband may be justified in terminating the marriage
63 

Alternatively , of ~ourse, the husband may bring an ac tion for da°'ages for 
64 

adullery against Ins wife ' s lover, while condoning her conduct • 

59 This decision was followed in Simon Machongwe v Christine Farusa 
1972 CAACC 21 . Note that the district commissioners' courts will 
not entertain a claim for maintenance by the wif e of a cusLomary 
union , unless that union has been · duly s olemnised and registered 
under the African Marriag 0 s Act : Ex Parte Seti and Others 1963 
R & N 681 (SR) 

60 1946 SRN 352 

61 Munemo v Mandiy"'ra and Sengeza 1943 SRN 261; Shoriwa v Risi and 
Mubayiwa 1944 SR.~ 275; Jokonya v Daina and Muchingura 1944 SRN 290 

o2 Kamenya v Jessie and Mbida 1943 SR,'N 255 

63 Child 'P cit 51 maintdns that '1·U:nder tradit~ona1 ~~w he (the l\u~"' 
band) could no t rw'"sue both action$ at- the sam~ time, and a. 
successful claim for damages was a bar to an action f~~ d~¥o~ce, 
Nowadays, a husband will $ue for damages and w,:Hl ~o!l.111.>w th~s 18,t~,:: 
with an action fo'l" divo,rce''. Cf footnote 48 

64 Mega Kenani v Phillemon Chifamba 1963 CAACC 44 
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In this chapt~r, we must consider the liability, if any, which arises 

out of the wrongful killing of a breadwinner. This quest ion is dealt 

wi th separat ely because it raises the problem of t he recognition accorLl~d 

family relationships in African customary law , 

It seems that , tradit i onally, customary law allowed the family ·of a 

dece.,~ed person to claim compensation for his death . Goldin and Gelfand 
65 state that ten head of cattle had to be given to the victim's family 

and, i n addition, the defendant was obliged to provide a daughter to 

compensate for the loss of a member of the family. The purpose behind 

this payment was restore the social equi l ibrium whi ch had been upset by 

h k • 11 • 66 f h 1 d b "d t e 1 1ng Apar t rom t e pure y compensatory amages t o e pa1 , 

there were penal damages which went to the chief . According to Gol d.1.n 

and Gelfand , one head ~f ~actle was usually given to the chief to 

appease t he spirit of the t r i be and a f urther head was given to the 

'b 1 67 tr1 a court . 

In theory at least , the position was completely changed by the arrival 

of the Europeans , BeLause the chiefs were deprived of their cr iminal 

jurisdi ction, they were no longer entitled to receive f ines payable i n 

r espect of assaults ':in<: homicides
68 , It f ollowed from this rule that 

where only criminal penal ties had formerly been payable to the chief 

for wrongful behaviour , any remedy the i ndividual might have to claim 

...:ompensation i n the same circumstances , would have to come f rom the 

-:-ommon law. In con;,l.!quence, i t has bee,:, held tha t damages for assaults 

might now be claimeci and quantified under the common law
69

• I n the 

:·ase ·Jf the death of a breadwinner , of course , there were both civil 

and criminal penalties tn customary law; the latter have fallen away 

but now it is poss ible to claim delictual damages under either African 

65 

66 

67 

68 

69 

African Law and Custom i n Rhodesia 197 

Howell A Manua~ of Nuer Law 41sq 

Bullock The Mashona 298 

See Mtandwa v Shiota 1929 SR.~ 4 and Wiri v Mash? ~ngombe 1939 
3RN 128 with r egar d to incest and Keresiah and Jack v Mar tha and 
Mugwen ~. ~asimbc: 1958 SR'' 827 

Mbawina v Chanayiwa 1946 SRN 347; George v Gabaza 1948 SRN 428 ; 
Amon Nyamupfukudza v Dorothy a/b Chirekeni 1968 CAACC 1 



customary law or the .:ornmon law. Presumably , the i, .;inti££ will 

choose the common law whenever possible for the amounl of damages 
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he may be awarded under that syst~m will certainly be higher than under 

customary law. He is assisted here by the conflic t of laws r ules for, 

under SecLion '.3 (1) ( b) of Lhe African Law and Tribal Courts Act , this 

type of claim is governed, prima facie, by the common law. 

Under this system of law. delictua: damages may be claimed by a person 

who has been deprivec of the s upport of a breadwinner. Liability is 

based on the actio leg~s Aquiliae ( in te rms of which it would have to 

be pr oved t~at t he death was causec negligently or i ntentionally). 

Apart f rom ~<,tablishing tne defendant's responsibility in delict , the 

pla i ntiff must a lso sat~sfy Lhe court that, but for his death, the 

deceased would have ½eer. obl iged ex lege to contribute to his support 70. 

It is in connection w, Lh the last requirement that difficulties may 

arise if the plaintiff and deceased were Africans. Since the action 

a r ises out of the common law, it follows that only relationships en­

tailinr ' l du ty of supp0rt, Tccognised by the same system, will be 

protected. 

The leaJing case, in ,=mbabwe-Rhodesia, is Ex Parte Seti and Others
71

. 

The deceased ' s wife 1,a .... ,orc!ing ':o customary law), hi« minor child and 

hj s mother all clc1 tmt:>d damages arising out of his w1•ongful death and 

Lhei.r consequl'nt loss ,f support. The co,irt had no hes i tation in 

-.;uprorting Lhe claim or the deC1:<dSed's mother and child. One s uspects 

that che cour t was i nfluenced in this regard by the fact that their 

relationship with the deceased was one recognised both under customary 

'aw and the connnon law. The wife ' s claim. however, was dismissed . 

The evidence before the court showed that rovoro had been paid but that 

their marriage had never been solemnised under the Native Marriages 

Act. In terms of Section 3 (1) of that Act , the union was "not a 

valid marriage and her status is not that of a wife for the purposes 

of the gener·ll law of the cou'1.try." 

70 Eob~rg op cit 303-305 

71 l963 (4) SA 962 ( SR) 
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The court referred , in i ts dec i s i on, to the South African case of 
72 Santam v Fondo , wher e it had been held that a Bantu customary union 

(although it gives ris e t o cer tain rights and duties, in~luding the 

duty of support , which are enforceabl~ between the spouses and as against 

a third parLy who is also black) cannot found a dependant's ac tion for 

loss of support agains t a non-black73
1 because, not being a civil marriage, 

it creates no duty of support according to the general law of the land. 

This decision had the effect of depriving African women, in South Africa, 

of ,1 11y l egal remedy for loss of support if t heir customary law husbands 

were wrongfully killed. The situation was soon Lectif ied by legislation 

granting a dependant ' s acLion to the surviving partner of a Bantu 
. 74 customary union 

Zimbabwe-Rhodesia is not , of course, bound by the dec · s ions of the South 

African Appellate Div~sion nor is it bound by the attitude of the South 

African courts and 1 egislature to marriage under customary law. While , 

f onnerly at least , the Zimbabwe-Rhodesian courts had no hesitation in 

according cus tomary marriages the same degree of recogni tion as common 

1 • ( f • • 75) • aw unions at least or the purposes of t he crime of bigamy , th i s 

approach has now been t hrown into doubt . Dicta i n several cases suggest 

that customa~y marriages will be recognised f or t he purposes of customary 

law only , ie t hey wi:!.l not be r egarded as "marriages '' f or al l purposes, 
76 

principally because cf their polygamous character The hesitation 

£xnressed by the courts was echoed by the legislature which specially 

amended t11e Workmen:, · s ~ompensation Act and the Public Services Act to 

~nsure that all surv·ving widows, i rrespective of race, would be en-

+- ' 1 J 1· • h hf b d' 77 
.,• ~o to c a1m compensation en t e deat o a rea wi nner 

72 1960 (2) SA 467 (AD) 

73 ~ormerly, commissioners' courts in delictua l actions between blacks 
al ways gran i- ec damages to the deceas erl partner ~n a customary union : 
Kanyile v Mbeje (1939) 11 NAC (T&N) 25; Zitul ele v Mangquza (1950) 
1 NAC (S) 249 

74 Section 31 of the Bantu Laws Amendment Act ~u 76 of 1963 

75 

• 'J 

R v Nkabi 1918 SR 160; R v Sigiwe 1918 SR 68; R v Moyo 1946 SR 12 

R v Tshi~ 1957 R & N 7.'.>1 (SR); R v Ncube 1959 ( 2) R & ~- 166 (SR); 
Chiko~ • Chikos ;._ ( 3) 197 5 (2) SA 644 (R) 

77 Section 4 (3) of Act No 52 of 1959, now Section 4 (3) of the 
Workmen's CompenPation Act (Chapter 248); and Section 24A of 
Act No 42 of 1960 , now Section 68 of the Public Services Act 
(Chapter 90) 



The position cannot be regdrded as settled. Seti's decision may be 

distinguished on the basis that the customary union in that case was 
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not solemnised under t he Native Marriages Act and, for that reason 

alone, did not qualify to establish a legal duty of support between the 

spouses. Moreover, the dicta suggesting only limited recognition of 

customary marriages must be read in the light of earlier rationes which 

accorded full recogn1tion78 Apart from this , it would be anomalous 

if the courts refused tc recognise the husband's duty to support his 

customary law wife for ~he purposes of delictua l claims, while they 

accepted tl1is du t y foe the purposes of the Matrimonial Causes Act and, 

du,:ing the subsistence of. a customary marriage , for maintenance claims 

inter vivos . 

This is an area of t he l aw which requires clarification. For the 

purpose of bri nging a dependant ' s action and for reasons to be discussed 

:i11 thE context of a c ivil or Christian marriage, it is essential that a 

customary marriage be treated on an equal footing with the common law 

marriage . Only if this is done, will family relationships created in 

terms of customary law receive due protection in law. 

, l See Chapter f er a fulier discussion 
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7 CAPACITY TO ACT AS CUSTODIAN OR GUARDIAN PARENT OF CHILDREN 

The concept of guardianshi p will be considered again , l ate r , as i t is 

used in respect of women
1 

We consider here guardianship i n its usual 

meaning, namely, the complex of parental rights and duties 1n respect 

of minor children. Our concern is not so much wi t h the dut i es flowing 

fr.om guardianship, such as the duty to provide maintenance , but wi th 

various rights arising out of the parent- child relationship. These 

rights may, more accurately, be referred to as " parental rights" . They 

include the natural right to the compani onship of a child2; the right 

to benefit from its l abours in the home3 and, i n the case of a daughter , 

the right to her rovoro when she marries4 , In addi tion , there a r e 

certain powers , such as the power to consent to a child ' s mar riage and 

to determine the nature of its education and upbringing5 . 

Th1..·re 1s no idea of an individual parental right to a child in customary 

l n w: rather there are lineage or family rights6 . Customary law prov i des 

tha t a father and his family are entitled to exercise parental righ t s 

in respect of child ren born of a lawful marriage , provided that rovoro 

1 Chapter 13 

/. So fundamental an aspect of guardianship has not, as yet, been 
articulated fully in legal terms; but it would , in the common 
l aw, f or instance , be an implicit part of the right of cus tody: 
see Boberg The Law of Persons and the Family 427 . Usually , 
compani onship is in issue on ly when the question of the non­
custodian parent ' s right of access is questioned . The relation­
ship between LUStody and access was explained in Myers v Levi ton 
1949 (1) SA 203 (T) at 210-211; Goldin and Gelfand African Law 
and Custom in Rhodesia 187 

3 Holleman Shona Customary Law 62 

4 Holleman op cit 242 - this is the most vital aspec t of par ental 
rights 

5 Goldin and Gelfand op cit 183 

6 This proposit i on flows from the fact that marr iage i t self i s not 
a matter of ind i vidual concern i n cus ~Jmdry law; rather it is 
a relations ! p whereby the husband ' s l ineage can reproduce i tself 
by acquiring a woman: Holleman op cit 148 and 153- 154 . Obviously, 
the father himse!f i s the person to exercis e the day~co- day 
incidents of ~arental rights a~d responsibilities but if he were 
to die or becvme {ncapabie . these responsibilitiP& wouJ be inherited 
by his family : Hol ~eman op cit 330sq 
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has been paid to the mother" s f amily7 If rovoro has not been paid, 

the right to the children vests in the mother's father8 . Although, in 

theory , delivery ,,f rovoro determines the vesting of parental rights , 
9 Africans are extremely tolerant of dilatory payment Provided Lhat 

the children ' s father shows a serious intention to pay, he will not be 

unduly pr essed, particular ly, if it is apparent that he does not have 

means of payment . In consequence, ther e is unlikely to be any question 

of Lhe father being deprived of parental rights during the subsistence 

of the marriage10 On dissolution of the marriage either by death or 

divorce , the question of payment of the full amount of rovoro agreed 

upoP becomes more urgent Even in these c ircumstances, the father or 

his family (if he is dead) is unlikely to lose parental rights unless 

no rovoro at all had ~een paid or such a small portion as not to warrant 

guardianship of the ...:hildren11 The point is that whether or not the 

f ather ' s f amily loses its parental rights, the mother never has a legal 

r ight to her childrec12 . 

For pratlical purposes , the children are usually permitted to remain 

1...•i.tl:l their mother until they have been weaned, if there is any question 

of their separation from her13 Parental rights to children who were 

not born of a lawful customary marriage, automatically vest in the mother' s 

7 Child The History and Extent of Recognition of Tribal Law in 
Rhodesia 76; more accurately, the rule should be stated as follows: 
"parental rights to a child born of a lawfully married or betrothed 
woman are vested in its mother's husband or affianced groom by 
virtue of the affinition agreement between the two families" , ie 
agreement as to payment of rovoro! Holleman op cit 242 

8 Shild op cit 26 and 76 ·- amongst the Ndebele, £or i nstance , the 
threat of loss of parental rights is the only sanction compelling 
payment of the marriage consideration 

9 Holleman op c it 172sq 

10 ,u though if the woman's father is becoming impatient with regard 
to late payment cf rovoro , he may impound his daughter and/or 
her children (kubata mukadzi) . This action i s resor t ed to usually 
i n an effort to f orce the husband e i ther to pay or dissolve the 
marriage. It i s not commonly used: Holleman oo ci t 173sq 

11 Holleman op cit 298 and 306 

12 Bennett Appendix E Question 94 

13 Bennett Appendix E Que s t ior. 93 
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guardian - her husband iD the case of an adulter i ne child and her father 

in the case of a pre- or post-marital child . In the case of an un-

married mother, shoulc her lover wish to obtain rights to the child , he 

d b f d d 
. 14 . • b may o so y payment o amages lor se uct1.on . Among certain tr1. es, 

he may be require<l to pay a f urther sum known as maputiro , together with 

rearing fees (chiredzwa) if the child had been brought up i n the maternal 

grandparents' family15 The mo t her i s not regarded as having any right 

to the child , since this is a matter of family rights, although she is 

permitted, as a matter of convenience, to keep the child until it has 

been weane·d , 

The triba l courts always determine the question of parental rights to 

children in terms of customary law (that is, without regard to the 

i nt erests of the chil.-< i:- oncerned but according to payment of rovoro)
16

• 

The custody and guard i anship of children i s, moreover, a matter governed 

by customary law i n terms of Section 3 (1) (a) (ii) of the African Law 

~nd Tr ibal Courts A~t It is not surprisi ng to fjnd that the district 

~ommissioners' court s have adopted more or less the same approach as the 

t ribal courts wi th ~eg~rd t o parental rights over both legjtimate and 

14 Hul leman op ci t 244sq; Child op cit 79. In the case of an adul­
terine child , the wornan 1 s lover has no rights to the child . This 
i s expressed ir.. the maxim gomba harino mwana, ie "a lover has no 
child": Holleman ?P ciL 250. Even if the woman were seduced by 
a man other than ner ~usband (prior to marriage), the husband would 
acquire r ights t~ the child. This is expressed in the maxim 
ngombe yauya no~ s~a pamuromo, ie "the cow comes with grass in its 
mouth": Hollema.,. i bid. It may happen, however, that the husband 
aTld his family :'.'."eject an adulterine child , i n w'.1ich event, the r ~ 
would be no objec tion to a llowinr t he lover to claim parental rights 
against payment .)f damages: Holleman ibid. 
Goldin and Gelfand op cit 207 define seduction amongst the Shona as 
"sexual intercour se with any woman, with or without her consent, but 
without the c onsen t of her guardian .. . If she is single , widowed 
or divorced , amages or compensation is paid to her guardian." 

15 Child op ci t , 9-80: cf Bennett Appendix E Questions 69 and 95: 
in some cases . p ;: nent of chiredzwa alone sufficed 

16 Bennett Appendix E Questions 92 and 94; in contravention of Section 
3 (5) of the Afr~can Law and Tribal Courts Act which purports to 
bind al l t ~e ~ourt s in the country. Refer to Chapter 3 
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11l egitimate c11 ren . Customary law has, however, been modified 

in one important regard. The district corrnnissioners have introduced a 

rule f rom the common l aw whereby any order affecting the custody of a 

child must be in the best material and moral interests of the child 

concerned . In other words , they consider that the welfare of the child 

is of greater importance than the rules of customary law . The "welfare 

rule" as it has been t ermed, has been incorporated into the African Law 

and Tribal Courts Act . Section 3 (5) provides that: 

"Notwithst anding anything to the contrary in this section, 
i n any case relating to the custody of children the interest s 
of the children concerned shall be the paramount consideration, 
i rrespec tive of which law or princ iple is applied." 

The cour t s a r e i nc l i ned , however, to interpret t he "best interests of 

Lhe child'' to mean tha t the father shoul d have custody . The re~soning 

i s t hat t he chi l d will t end to identify with the father and the paternal 

fa mily i n accordance with African traditions and it is, therefo-re, 
18 

advisable t o confirm t his t endency in the custody order • 

Becduse t hi s r ule conce rns only t he custody of children, the courts have 

d d
. . 19 

been compe l l ed t o s e pa ra te the concepts of cus to y a nd guar ianship 

The best i nt e r es t s of t he child will determine who i s entitled to custody 

but the cour t s are prepared to allow the f ather guardianship of the 

c hi ldren, in accordance wi th customary l aw (name ly , where he has paid 

l7 

18 

19 

Child op cit 73-81 and 84-85; Goldin aod Gelfand op ci t 183-187; 
Ida a nd Ben v Chombe 1947 SRN 393~ Jeri v Sani so and Mutambiranwa 
1958 SRN 851 , regarding payment of rovoro 

J i r ira v Jirir a and Dube (unreported) G-S-44-7 5; Rhod ia v Mandala 
]942 SRN 236 , where j t was held that guardianship and custody must 
b, determi ned accordi ng t o the Zimbabwe-Rhodesian system of patr i ­
linl•n l law, i e t h e f a ther should be given custody so that he could 
keep a watchful eye on their interests. In Mildred Mungofa v Julius 
Mungofa 1971 CAACC 24, on t he other hand . where the father was 
violent and an habitual drunkard a nd t he mother r e l igious and a 
competent social worker, custody was awarded to her . In the recent 
t.lecis i on in Mbonisi Moyo v Tendayi Moyo 1976 CAACC 1, the court made 
it clear that the father has no overri ding right t o custody merely 
because he had paid rovoro. It was stressed in t his case and Joshua 
v Martha 1976 CAACC 20 that a thorough invest i gation of the parents ' 
c ircums t ances is necessary before an order as to custody may be made 

Al l y Musaka v El izabeth Matope 1959 SRN 889; Mabande v Masiya 
1959 SRN 896; Annie and ('1,imtswipo v Batiya 1959 SRN 912 
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rovoro)even if itappears thal he is not the most suitable parent. In 

this manner, the mothe r may well be awarded the right to custody of her 

children if this will best serve their material and moral interests . The 

welfare rule permeates all aspects of the law regulating the custody of 

children20 and it includes the custody of illegitimate children21 . 

The courts have not attempted to define the terms "custody" and "guard­

ianship" and, indeed, it has been said that the two concepts are not 

bl d f • • • 22 l . h d amena e to cn.sp e 1n1 t1on Never th, ess , 1t seems t at custo y 

denotes the physical control and education of the child23 , while guardian­

ship includes all the remaining rights , duties and powers24 Important 

though it is, definition cannot be taken further than this. 

While it has been held that it is irregular to grant custody of a child 

to either party of a marriage in customary law , without first dissolving 

h • 25 h. 1 • ' b f 11 26 h • h t e union , t 1s ru 1ng nas not een o owed It seems tat e1t er 

parent may apply for a custody order at any time after dissolution of 

the marriage
27 

but the woman, if she wishes to make such an application, 

should be assisted by her guardian28 

20 Spiro Law of Parent and Child 80 

21 Calitz v Calitz 1939 AD 56 at 63 

22 Spiro op cit 302: that is guardianship in the narrow sense, when 
looked at in distinction to custody. Otherwise, guardianship may 
be used in a broad sense to denote the totality of parental rights. 
See also Boberg op cit 427-428 and 459-464 

23 Child op cit 76 

24 Kamangira v Jengera and Murapi 1940 SRN 161; Makonyo v Marini and 
Freddy 1940 SRN 153, both cases concerning illegitimate children 

25 Annie and Kachenjeri v Tenda 1946 SRN 367 

26 Ally Musaka v Elizabeth Matope 1959 SRN 889 ; Mumba v Anton;o 1964 
CMCC 60 

27 And, after the action for dissolution of the marri~ge nas been 
brought , a separate application may be made r egarding the cus tody 
of the children: Marubini v Gumbira 1934 SRN 57 

28 Chidombgwe v Nyakudjga 1949 SRN 462; 
SRN 605 . I f the woman was party to a 
of course, she will ha~e locus standi 
herself : see Chapter 14 

Julia v Matapulaye 1952 
civil or Christ~an ~arµ~qge, 
t0 bring the appl~cat±on 
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The courts will consider the moral and material welfare of the child 
29 

only where one party alleges the lack of suitability of the other parent ; 

but the court will not go so far as to accept a private arrangement 

concerning custody made by the parents themselves . It has been held that 

the court must hear evidence so that it can decide for itself what is 

in the child's best interests30 . If it appears to the cour t that neither 

party is fit to be custodian of the child, custody might be awarded to 

a non-relative31 . On the other hand, if the test of suitability of 

the parents proves inconclusive, the principles of customary law are 
. d32 appl1e . 

The district coI!llilissioners 1 courts, in keeping with the views of the 

tribal courts, do not consider that a woman has an inherent parental 

right to her children (apart, of course, from situations where she is 

granted custody in tenns of Section 3 (5)). It may well be that she 

is permitted to retain custody of her children until they are old 

enough to go to their father. In this regard, the district commissioner s ' 

courts usually_ order that a child is to remain with its mother until 

it is seven year s old , Prior to that age, it is deemed to be in the 

best int erests of the child to be cared for by its mother
33

. This is 

a rule of convenience , however, and does not acknowledge the woman ' s 

parental rig~ts. 

A civil or Christian marriage appears to have little effect on an 

African woman's lack of parental rights , In a series of decisions, 

it has been held that the guardianship of children is to be regulated 
34 by customary law . (Custody, of course , is still determined by Section 

3 (5)), The operation of customary law may be excluded if either of 

the spouses chooses to make a will in which he or she provides for the 

29 Muzerengi and Wenzira v Mirizhonga Eriya 1953 SRN 657; Jeri v 
Saniso and Mutambiranwa 1958 SRN 851 

30 

31 

32 

33 

34 

Kafahakurotwe v Ajida 1966 CAACC 10; Tobias v Mandizwidza 1968 
CAACC 7 

Bope v MD Scotch 1961 SRN 958 

Esnad Ndebele and Josiah v Togo Ndebele 1965 CAACC 23 

Pemha v Joshua Patrick Zuichemo 1972 CAACC 9 

See Chapter 14 
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guardianship of the children of the marriage
35 

35 Section 2 of the African Wills Act; Chapter 9 
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8 PROPRIETARY CAPACITY 

The concept of proprietary capacity denotes two separate ideas: firstly , 

the power to acquire and dispose of property and, secondly, the liberty 

to use the property in one's possession, wi thout reference to the rights 

of any other person . In the common law, for ins t ance, a minor has the 

power to acquire property but has no power to dispose of it
1

; similarly, 

a landowner has the liberty to walk on his land and cu ltivate it free 
2 

from the intereference of any other person . 

In contemporary African customary law , the woman's proprietary capacity 

poses particular problems , The reason appears to be that there is a 

wide discrepancy between traditional customary law regulating her capacity 

and the current social realities. Many educated, urban African women 

are now wage earners and, even in the rural areas, African women par­

ticipate in a wide variety of money-earni ng activities, such as the 

manufacture and sale of needlework, baskets, pots etc and the cultivation 

and sale of cr?ps and livestock . The traditional law which regulated the 

woman's proprietary capacity was conditioned by a simple peasant economy 

and by the peculiar conceptions of property and the rights to property . 

This law has become inappropriate to the modern social setting. 

The traditional African conception of weal th differed fundamentally 

f rom the European idea of wealth . Holleman has observed that: 

"Mater ial wants in pre- European times were very limited , and 
confined to the necessities of life: f ood , shelter , clothing 
and the tools to help produce these. Little was needed to 
satisfy personal vanity or sense of beauty. It was a peasant 
population , and agriculture was the principal economic activity 
... Production was limited by the personal needs of the 
producers . . . In short, the traditional economic pattern was 
on the whole aimed at self.-maintenance and not at profit making . 

If we then find that , in spite of their very limited material 
needs, the people had a well- defined idea of 'wealth' and 
strove to acquire wealth, it is cleaT that their conception 
of wealth must be interpreted i n terms other than economic. 

1 Boberg The Law of 'Persons and the 'Fan1;Uy 642 

2 Hahlo and Kahn The S0uth A,fr~can 1,ega'.L System iiUd ~t$. BAck.grQ\.\nd 82 
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It is no coincidence that the general term for livest ock, 
pfuma, has the same root as the words for 'wealth' (upfumi) 
anrl 'to become rich' (kupfuma) ... Wealth meant the capacity 

inaintain and reproduce one's kin-group as an organic unit 

This particular conception of wealth established a very close 
correlation between livestock (especial ly cattle) and women. 
Cattle were thought of in terms of wives; wives meant child­
ren for one ' s kingroup." 3 

Because the family as a whole was concerned with its own reproduction, 

rights in property, which had the potential of a s sisting in reproduction, 

have sometimes been described as "comm1.,mal 114
• It fol lows that what-

ever was done with the cattle or women of the family would affect the 

interests of all members of the family . Similarly, the production of 

food was a matter affecting the whole family . As Holleman says : 

' 'When property was of such a nature that it served the 
common interests of the family , these interests had to 
be considered. Individual c l aims on the ground of per-
sonal production or acquisition would still be recognized, 
but these claims could be overruled when the wider interests 
of the family prevailed." 5 

The type of property in which the family would have had an interest was 

administered and controlled by the head of the family concerned. The 

power of control did no t imply that the head of the family had the 

liberty to use the property in his possession as he chose . He was obliged 

always to pay heed to the i nterests of the family. This arrangement 

guaranteed that an i ndividual's r i ght to property was curbed in favour 

of the family group6 • 

It was recognised in customary law, however, that a person might have 

an unrestricted right to use and enjoy "personal" property. By this 

is meant property which had a personal, rather than a reproductive value. 

3 Shona Customary Law 318-319 

4 If the common law notion of "connnunal owner ship" is implied, this 
is inaccurate. Grotius Introduction to Dutch Jurispr udence 2.28.2 
describes communal ownership as "a real right belonging to two or 
more persons over the same thing". Elias The Nature of African 
Customary Law 83- 84 and 163- 166 

5 op cit 320 

6 See Holleman op cit 324sq for a discussion of unity and division 
in the family estate 
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7 included in this category . 
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If we consider these rights in tenns of Hohfeld's scheme of rights and 

duties, it is evi dent that while individuals had the power to acquire 

rights in property , their power to dispose of property was limited when 

the 

the 

use 

nature of 

interests 

and enj oy 

the property concerned would (in the African view) serve 

of the f amily a s a whole . The individual's liberty to 

property mi ght, similarly , be restricted in the interests 

I t was only when the ·property i tself had no significance, 

i n t he broade r contex t of the f amily, that the i ndi vidual was deemed 

of the fami l y . 

to have f ull power and liberty . It will readily be appreciated that 

the very nature of the traditional African economy precluded the manu­

f acture or acquisiti on of the many types of property familiar to the 

Western world . There were a few, simple categories of property, such as 

cattle, small livestock , crops, clothes, weapons and tools; the nature 

of the property within each category determi ned the individual's rights 

in respect of it . 

The i 11di vidual I s r i gh t t o property is, however, of 1 ittle concern in 

customary l aw. Ra t her , 

''the l aw i s interested in property as an incident of a 
social relat ionsh ip, in add i t ion to t he property 's mater i al 
value." 8 

I n o ther words, customar y l aw i s concerned, not so much with an indivi dual ' s 

r i ght s i n property, a s with his rights and obl igations regarding other 
9 people in r espect of proper ty To some extent, this is true of the 

common l aw a s wel l , I n orde r to de scribe family r elat ionships , we must 

consider the provi s i on of f ood , clothing and shelter by parents for their 

children. Practical requir ements render the parents' rights of ownership 

in these categories of property f ar less significant than their duty to 

support their childr en . In a society where family relationships were 

7 Hol leman op cit 320 

~ Gluckman The Ideas in Barotse Jurisprudence 151 

9 Gluckman op cit Chapter 5 for a full discussion of this principle; 
Gluckman in I deas and Procedures in African Customary Law 252-
264 
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were considered to be of prime importance , it was not surprising that 

these right s and obligations became highly evolved at the expense of 
. . h 10 proprietary rig ts 

Although rights in land differ , in some respects, from rights in other 

forms of property11 , the principles discussed above are still applicable. 

All rights in land vest, ultimately, in the ancestral spirits of the 

tribe . The chief , as a living connection between the realm of the 

departed spirits and the world of the living, is the physical and present 

bearer of the rights to the land12. 

"The Shona do not see their land simply as property, simply 
as an economic asset; the land is intimately associated 
with the history of a chiefdom, with the ruling chief and 
with ancestral spirits who lived on it." 13 

The chief's dominion finds practical expression in his power to permit 

foreigners to settle in the chiefdom. Apart from this, he has the power 

to allocate land to the wardheads under his authority14 . Even these 

rights are restricted , however; once the chief has allotted land, he 

cannot, later, reclaim it or dictate the manner in which it ~s used, 

The transferee is secure ih his ~ight to undisturbed use and possession , 

Land which has been allocated to a wardhead may, later, be allocated to 

a village headman within the ward , The transferee, again, has a r ight 

to undisturbed use and possession. The land cannot be reclaimed by the 

. 
10 Hannnond- Tooke Bhaca Society 55 gives an- interesting account of 

the "obl igations imposed by ownership" 

11 in that there i s a "reversionary interest" in land -:- see i nfra 

12 Elias op cit 162 quotes a Nigerian chief as stating to the West 
African Lands Committee in 1912 : "I conceive that land belongs 
to a vast family of which many are dead, few are l iving, and 
countless members are unborn ." 

13 Bourdillon The Shona Peoples 85; Bullock The Mashona 71: "It may 
be gathered that the real owner of the land i s on the supernatural 
plane. In the one instance , he is the tutelary spirit. In the 
other , a t r ibal spirit has not yet emerged, and Mwari, represented 
by his son or emanation is directly the spiritual owner." 

14 Bullock op cit 71- 72 . Bourdillon op cit 86. From this, it i s 
apparent that what Gluckman would describe as an "estate of admin­
istration'' is closely associated with the hier archy of political 
authorities: Gluckman The Ideas in Barotse Jurisprudence 86. The 
chief ha s duties corresponding t o his rights in l and, inter alia, 
to protect occupiers against t respass ; to provide members of the 
tribe with sufficient l and t o support themselves and to propit iate 
the spirits to ensure good rains and fertility: Gluckman op cit 80; 
Bourdillon op cit 86 
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15 
wardhead nor may he interfere with t he transferee 's use of the land 

The village headman may then allocate f ields and gardens to individual 

members of the village community. Each individual retains the undis­

turbed use of his land, as long as he remains a member of the village. 

Should he leave the area, the land reverts to the v i llage headman. 

Similarly, if the whole village moves for some reason or ceases to exist, 
16 the land reverts to the wardhead . In this sense, it may be said that 

the person who allotted land has a "reversionary interest" in that land, 

ie if the person to whom the land was allotted, vacates the property, 

it will, au t omatically, revert back to ' the control of the person who 
. 17 allocated i t 

• • ' 1 d • ' a18 h Whereas the power to acquire rights in an is unrestr1cte , t e 

power to alienate rights in land is limited. 

allotted a piece of land , although his heir 

he may not dispose of his rights to another 

Once a person has been 

may inherit those rights, 
. . 19 person inter v1vos 

On the other hand, he may dispose of his right to a coe~al within his 

community. On~y a chief has the power to grant land rights to foreigners 

but only then if they have submit ted to his political author i ty . The 

liberty t o use land is restricted only in that certa in natural features 

of the terrain (such as springs, rivers , fruit trees and deposits 0f 

clay) must be used with due regard to the interests of other members 

15 Child The History and Extent of Recognition of Tribal Law in Rhodesia 
109; Holleman in Colson and Gl uckman (Eds) Seven Tribes of Central 
A1rica 362 and 369 

16 Holleman Shona Customary Law 6~8; Seven Tribes 362 

17 Gluckman Ideas and Procedures 55-59 . Developing an £dea first 
put forward by Sheddick, Gluckman speaks of "primary , secondary 
and tertiary estates of administration" to emphasise that superior 
rights were rights to allocate land and to restrict its disposal . 
For a full discussion see: The Ideas i n Barotse Jurisprudence 
Chapter 3; Holleman Shona Customary Law 12 speaks of "suspension" 
of rights in land, ie the rights of the transferor (be i t wardhead, 
chief or village headman) are "suspended" whi _e the land is being 
occupied by an individual; also Seven Tribes 369 

18 except, of cours~, that it is only as an eligible member of a 
political unit , v i z vil l age, ward or tribe, that a person will 
be given rights --

19 Bourdillon op ci t 86; Gluckman Ideas and Procedures 55~56 - rights 
cannot be transf erred t o a stranger unless that stranger has joined 
the political c0nnnunity which has superior rights over the land, 
be it tribe or vil l age 
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. 20 
of the community 

The African conception of rights in land is framed in t e r ms of the 

political struc ture of the chiefdom. The power to allot land and the 

reversionary i nterest ve sts only in thos e who have a position of political 

authority . As with cattle and other preperty, however, these land rights 

are not deemed to be as significant as the obligations owed to persons 

under the right~bearer's authority. Just as the head of a family is 

obliged to ensure that his wives and sons have sufficient land for 

cultivation to feed the family
21 

so, too, must the chief maintain peace 

and security i n his realm and , by propitiating the spirit, ensure fruit­

ful harvests . 

Women, of course , do not, traditionally, hold positions of political 

authority in the tribal community . (Examples of chieftainnesses and 

female ward or village heads are exceptional) . For this reason, women 

do not have the power to allocate land. As individual members of a 

family, however, they acquire the r;lght to cultivate plots of 
22 may land . 

As soon as a man marries, for i nstance, he will be allocated land to 

cultivate by his village headman. He is then expected t(',) give his 

wife a garden plot on which she may grow vegetables in order t0 feed 

her family23 If the marriage were dissol ved her garden would r evert 

back to her husband for re-allocation24 . 

Women do not have the power to control. or administer prope:rty of a 

reproductive significance nor do they have the power to ailocate land, 

These powers are reserved to men, as is consonant w~th the principle of 

male authority in Shona l aw. Apart f rom thi s, the woman's opportunities 

20 Holleman Shona Cus tomary Law 13; Seven Tribes 370 

21 

22 

23 

24 

Gluckman Ideas in Barotse Jurisprudence 15lsq 

Gluckman Ideas in Barotse Jurisprudence 145 ♦ "A man ~s compelled 
to give each of ~i~ wi ves at leas t one garden or reasonabl e s i ze 
or she ca11 claim a J i vorce , " The husband remai ns "owner" o~ the 
garden even when he has allotted i t to his wife. If he takes it 
away f r nn• her. t he remedy lies i n dissolution of the marriage (ie 
the law of Persons); she cannot claim back her garden (ie the 
remedy does not lie in a v indicatory action which is part of t he 
law of Things) 

Holleman Shona Customary Law 6-7 and 10 

t his may be i nferred f rom Holleman and Bourdillon 
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for acquiring property Ln the tradi t ional , s ubsistence economy were 

very limited. Most of her activities wer e devoted to rear i ng children 

and feedjng her family ; she was precluded from succession to the estates 

of her husband or male kinsmen. Most of the pr oper ty which she did 

acquire was not hers to use and dispose of as she chose
25 

Insignificant 

items of personal property, such as clothing and cooking ut ensils , were 

clearly recognised to be hers but, apart from this, her property was 

usually committed to feed;ng and raising her family . 

'l'he arrival of the Europeans in Zimbabwe-Rhodesia resulted in the intro­

duction of a cash economy. The old forms of wealth, such as cattle and 

foodstuffs, f requently acquired a monetary value as they became commodities 

on the cash market Money was a necessary medium of exchange for .the 

acquisition of a wide range of new products, such as blankets, farming 

implements, clothes, bicycles etc . Money was also needed to pay taxes 

and rovoro. In order ~o acquire money , new activities were undertaken: 

the sale of agricultural produce and livestock, employment in the towns 

and mines on a regular, wage- earning basis and so on, These money­

making activities were, 

"an individual excursion away from the traditional sphere , 
and these efforts inevitably accentuate the individual 
character of :he property so acquired ." 26 

It i s in the light of these considerations that we must now examine the 

attitude of the t r ibal courts to the proprietary capacity of African 

women. With regard to the unmarried woman, Holleman has observed that, 

"In principle a father could claim the earnings of his 
unmarried children and exercise control over any property 
111..!quired by them. " 27 

In other words, while the daughter has the power to acquire property, 

her power to dispose of it and her liberty to use it are restricted in 

favour of her family. as represented by her father . Holleman reflects 

the traditional poinc of view but this attitude is being relaxed to 

25 

26 

27 

Apart from umai and mavoko property~ see infra 

Holleman Shona Customary Law 323 

Ho ll~mdn Shona Customary Law 320 
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some extent. Today, it is recognised that unmarried women may use and 

dispose of property which they have acquired by their own efforts. It 

would not be considered proper for a father to claim the earnings of a 

daughter who was economical ly independent of her family, although her 

obl igations to her family still compel her to make contribu tions towards 

their support28 On the other hand, the woman's rights in respect of 

land remain much the same as they always have been; a father may well 

allot his daughter ploughi ng land but the t r ibal courts feels that this 
29 

should remain his property 

When a woman marri es, she moves from the guardianship of her f ather to 

that of her hus band30 . I n general terms, her propri etary capacity i s 

not enhanced . Many Af r i cans maintain that the woman should arr i ve at 

her new house empty- handed , Her husband is expected to provide her with 

f ood, c l othi ng and the utensils necessary to run her new establi shment. 

Most acqui si t i ons dur i ng t he subsistence of the marriage fall under the 

con t r ol and administrat i on of the husband, regardless who acquired 

them31 . 

A dis tinction mus t be drawn, however, between t hose assets in respec t 

of whi ch the wi fe has f ull powers and liberties and the assets in respect 

of which her powers and l iberties are limited i n f avour of her husband . 

The "matri-estate" , a s i t has been termed
32

t may be divided into two 

categories, Hol leman calls the first category of property "umai" . It 

comp~ises the lives tock and its increase which accrue to a woman by 

virtue of her daughter's marriage and pregnancy. This would i nclude t he 

ngombe youmai which is gi ven to a woman by her daughter ' s husband on 

mar riage, and smaller stock , such as the masungi ro, which is paid to 

a woman when her daughter has her 1;irs t p'.t'egnanc:y, B~t h th~s.e p;aYP\en.ts. 

are made for mystical reasons , The ngMBbe youm~; *s g~ven ±n or der tcy 

28 Bennett Appendi x E Question 49; it is apparent that , ln the t~ibal 
courts, t he unmarried ~man ie deemed to have f u l l proprietary capacity 

29 Bennett Appendi x E Quest ·.on 50 

30 Chap ter 5 

31 Bennett Appendi x E Questions 24 and 25; excepting the w0!]\an 1s 
personal :,.-roperty and umai and mavoko property - see t nf ra 

32 The estate comprising the former assets : Holleman Shona Cuat~ary 
Law 350sq; Child op c i t 90~91; Gol din and Gelf and Af r ~can Law and 
Custom i n Rhodesi a 190- 191 f or a full discussion of thi s t opic 
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propitiate the wife's ancestral spirits and ensure a fruitful union33 

the masungiro is given by the bridegroom to avert the danger of ill­

health to the parents caused by their daughter ' s pregnancy34
• Holleman 

has called the second category of property •~avo~o'' . It includes all the 

things acquired by a woman through her personal labours . Traditionally, 

it comprised the small lives tock which a woman could acquire by her 

activities as a midwife , herbalist, brewer of beer or the maker of pots 

and baskets. It was reasoned that a woman should, if it were surplus to 

the family need·s, be permitted to keep this property because she had 

worked for it. The woman's control of her umai and mavoko property is 

free from any i nterference by her husband. Particularly in the case 

of umai property, it i s wi dely believed that spiritual retribution would 

befall any person who i nterfered with this property without the woman's 

permission . Holleman indicates, however, that the woman's opportunities 

for increasing her own property were limited by the demands of her 

children and her own f amily, whose requirements might compel her to 

d . f • 35 1.spose o 1.t It would seem that any obligation on the woman to use 

this property in favour of her family would be no more than a IDoral 

bl . . 36 o 1.gat1.on . 

Other property, of minor importance, over which the wife has absolute 

contr ol, includes her clothing , cooking utensils and, sometimes, the 

f ood in the granaries37 She has, moreover, f ull proprietary capacity 

in r e5pect of any property which she might inherit38 but t his sort of 

property is of little significance: it normally comprises mi nor art i cles 

33 Holleman Shona Customary Law 182 .. 
34 Holleman Shona Customary Law 177; Bennett Appendix E Question 53 -

a wife 's husband may never use her umai property without her consent 

35 Holleman Shona Customary Law 352 

36 Bennett Appendix E Question 24 and 53; informants felt that mavoko 
property, in particular, should be used for the benefit of the fami ly. 
Bu t no one is entitled to deprive her of her property; rather , if 
she negl ected her children and her husband , t he remedy would lie in 
dissolution of t he marriage, ie the remedy lies in the law of Per sons 

37 Bennett Appendix E Question 24; opinion was divided regarding fooc­
stuffs 

38 This must be infe~~ed: Bennett Appendi x E Question 46; Chapter 9 
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which have sentimental value; hence their appellation - misodzi (tears) 39 . 

There is no difference between the pr inciples governing the proprietary 

capacity of the wife of a monogamous union and the wife of a polygamous 

union . All property (apart from that pr operty which is owned individually 
40 by the wives) comes under the c ontrol and admi nistration of the husband . 

The only difference between monogamous and polygamous unions is that the 

property in thehouses establ i shed by each of the wives of a polygamist 

i s kept strictly separate
41 Although the relat ionship of each wife, 

in the polygamous family, viz-a~viz her husband does not differ, certain 

simple rules have been evolved to prevent confusion of the property which 

belongs to each house . A husband may not transfer property from one 

house to another without the consent of the wife concerned . Even if the 

required consent i s given , the transfer i s no more than a loan which 

' 11 ' h b • d42 U h • d f f wi , at some time, ave to e repa1 naut orise trans er o pro-

perty from one house to another is cons idered to be a serious matter 

and could provide the aggrieved wife with a good reason to return home 

to her f ather . If suitable apology and restitu tion were not f orthcoming, 

h • l J k d' 1 • f h • 43 M ' £ h h t 1s cou provo e 1sso u·t1on o t e marriage oreover , 1 t e us-

band has acquired new property he should, having due r egard to the nature 
44 of the property and the economic requirements of each house , attempt 

39 Holleman Shona Customary Law 337 

40 Bennett Appendix E Question 26 

41 Holleman Shona Customary Law 212-213; Bennet t Appendix E Question 26 

42 Bennett Appendix E Question 27. Loans of cattle to pay rovoro for 
sops in other hous es are often repaid when the son receives rovoro 
~rom the marriage of his own daughter or when the wife's husband 
dies : Holleman Shona Cu s tomary Law 336 . See also the chipanda 
5ystem: Holleman Shona Customary Law 170, whereby a forma l arrange­
ment i s made, linking a daughter of one house to a son of another 
house . Ho lleman notes that, contrary to the practice of t he South 
African Nguni , this is often done to reinforce the notion of unity 
i n a plura l f amily. Indeed , the concept of "house" property and 
"kraal " property has never been fully evol ved in Shona law, in the 
s ense that it ~as become a fo·rmal i nstitution of Xhosa or Zulu law: 
Seymour Bant" :.aw in South Africa 68- 77 

43 Bennett Appendix E Question 27 
44 i e the number of children in the house and its economic resources : 

Bennett Appenc i x E Question 28 
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to apportion the property on the basis of equal shares. Undue favouritism 

f • 1 h ld k d • b h • f 45 O o a part icu ar ouse cou , again, provo e esert1on y t e wi e . n 

the other hand, any property acquired by a wife remains in her house and 
46 is kept separate from the property in other houses . 

The law regarding property acquired by a married woman in the course of 

various activities, such as market gardener , nurse, school teacher etc , 

is in an unsatisfactory state . (Initially , the tribal courts express 

some doubt as to whether the wife is required to obtain her husband' s 

permission before she may start working in order to acquire mavoko pro­

perty. It is clear that if the woman intends entering full-time employ-
47 ment with a third person, she will. fir st, require her husband's consent . 

Opinion is divided as to whether the husband's consent is necessary if 

she is self-employed
48

. ) Assuming that the woman has permission to work, 

it might be assumed that any property she acquires as the result of her 

l abours, would fall into the mavoko category because the woman worked for 

it herself . This i s not the attitude of the tribal courts , During the 

s ubs i stence of the marriage, they feel that all such property should be 

pooled wi t :1 ~he husband's earnings, for the common good of the family, 

under t he overall administration of the husband49 . If the woman is 

self-employed, i t is usually conceded that she should have full power and 

liberty to use and dispose of her earnings. If she is employed by a third 

45 Holleman Shona Customary Law 212-213 with regard to the sharing of 
food: Bennett Appendix E Question 29 

b6 Bennet t Appendix E Questions 26 and 27 

47 Bennett Appendix E Question 54, In the Chiwundura Tribal Trust Land, 
informants said that it would be improper for another pe~son to enter 
i nto a legal relationship of long duration with a married woman, with­
out her husband 's consent. If the woman's contractual capacity is 
restricted in this manner, of course, her ability to acquire property 
is also restricted. In any event, all property acquired by the woman 
from this type of employment goes to her husband 

48 Bennett Appendix E Ques t ion 54 . It is interesti ng to note that in 
Ndebel e Tribal Trust Lands , infonnants argued that whenever a woman 
sought to make a business out of any activity, she required her 
husband 's consent 

49 Bennett Appendix E Question 24; an instance where the individual's 
righ t s to property are overshadowed by obligations aris i ng out of 
the l aw of Per sons 
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pE>rson, informants stat~<'! t:hat ► hE> husband was entitled to her earnings50 

The reasons for this attitude were varied. Some i nformants maintained 

that women went out to work only on their husbands' sufferance; their 

proper place was in the home and outside activities were undertaken to 

the detriment of the home. (This view, of course, overlooks the fact that 

women may be compelled to work in order to support their families . ) The 

most common reason was that the husband paid rovoro for his wife and, 

accordingly, was entitled to anything she might acquire. African men feel 

strongly about this because they now pay considerable sums of rovoro for 

educated girls who are capable of earning livings51. 

It need hardly be said that the wife's proprietary capaci ty manifes ts 

itself as a problem on y when the marriage is dissolved. In principle, 

the wife is entitled to keep all her 0"1tl property and it is generally 
52 conceded that she is entitled to her umai property and personal property . 

Opinion is divided as to whether she may claim her mavoko property as 

well. A considerable number of informants inclined to the view that a 

woman was entitled to her _mavoko property if her husband had been at fault 

in terminaling the marr i age; conversely, the husband could keep his wife's 

mavoko property if she were the guilty spouse53 . It was generally felt, 

moreover , that a wife could take with her any property which she had 

b h . h • i . . 54 roug_ t into t c marriage at ts inception 

After dissolution of the marriage, the widowed or divorced woman may 

re~urn to her own family unless, in the case of the widow, she enters into 

a lev:i.rate union with one of her deceased husband's male relatives. 

50 Bennett Appendix E Question 24. One canno t helo but suspect that 
self-in terest biased the informants' v iews , since they were all male 

SJ Bourdillon "Is customary law customary ?" (1975) Nada 140~149 

52 Bennett Appendix E Questions 24 and 46 . A wife i s entitled to her 
home-made pots etc but it is doubtful whether this rule applies to 
utensils purchased for '1er by her husband: cf Mutizgwa v Helida 
and Tafira 1958 SRN 839 

53 A rough and ready policy , based on the courts' perception of the 
equities of the situation , r eminiscent , in some ways , of the connnon 
l aw rules regard~ng divis i on of matrimonial property on divorce 

54 Bennett Append~_}(' 1:: Question 46. For the position of the widow 
see Chapter 9 
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Alternatively , the wowao may seek to l ead an independent life55 Whether 

she returns to her own family or not , however , the tribal courts are 

beginning to recognise the independence of the widow and divorcee. Most 

informants stated that she i s f ree t0 acquire, use and dispose of property 

• I • f f h d . 56 d h h w1t1out inter erence rom er guar ian Many reasone tats e was mvana 

(a woman who has born a child) and should be permitted as much freedom as 

possible to find a new husband. She is usually encouraged to marry again 

because she is considered to be a bur den in her father ' s house . Normally, 

pract ical considerations determine the widow or divorcee's independence. 

If the widow chooses kugara nhaka , she falls under the guardianship of 

her levi rate partner. If she has had several children by her deceased 

husband and she refuses such a union, she is allowed to remain on his lands 

until she finds a new husband57 . 

The d istric t co11m1issioners' courts take much the same view as the tribal 

courts to the proprietary capacity of African women. The primary point of 

difference, however, has been the formal introduction of the ~oncept of 

emanc ipal.ton. The Court of Appeal for African Civil Ca ses has reasoned 

t~at where a wcman is emancipated, she has full proprietary cap?c i ty in 

resoect of c.,~tle purchased with her own earnings . This v iew was first 

put" forward in 192758 and has, subsequently, been followed in a number of 
59 

ca se~ Unfortunately, the woman's power and liberty to d i spose of 

and use her Dr operty have not, as yet, been disentangl ed from her ob­

ligation to render suvport to her family. In Rabecca and Musiyima v 

Vurayayi60, t he appellant (Rabecca) acquired three head of cattle, prior 

to her marriage, from the proceeds of the sale of produc e from a plot of 

land which she cul t iv~ted . When ~he <tl\&~~ied, she l eft the c~ttie ¥~t~ 

55 r the options 0pen to the wldo~ ~ee ehapte~ 9 

56 Bennett Appendix E Quest~on 59 

57 On the sufferance ef his he~r, Qf c0urse: Bennett Appen~ix E 
Question 89 

58 

59 
~ullock op c;t 349 

Hlambase v Wana 1937 SR.N 84; K~tsAnd~ v ChumA 1937 SJ\N 86; Ch@PffiFW~ 
v Elizabeth and Chakava '1 947 SRN 394 ; N:>:';ongwa.JW1 v :ttfp;i,y.e, 1947 
q~ 423 ; Rabecca and '!1u$i y&m,a v ~u~5y~yi 1958 SRN 844 

- l58 S~N 844 
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her brother Ndige ana , ~n the course of time , the cattle increased to 17 

head. When Ndige died , the question arose whether Rabecca ' s cattle fell 

into his estate for dist:ibution according to the customary law of 

succession or whe ther , as owner of the cat t le, Rabecca could r etain them 

separately from the estate . The President of the court recognised that 

an African woman could own cattle outright in her own name but, ci ting 

Holleman as authori ty , he went on to say : 

''The individual acquisition gives appellant a claim t o 
the proper ty in preference to all others. But if the 
common interests of the f amily demanded it , these indi­
vidual rights could be overrul ed because the very nature 
of the property precluded a strictl y individual concep­
tion of owners hip ." 61 

Accordi ngly , although the court ruled that Rabecca was to be given her 

17 head of cattle , it did so on the clear understanding tha t these cattle 

would be distr ibuted amongst her deceased brother 's kinfolk, as was 

consonant with the "interests of the family". In practice, of course, 

the int~rests of the family would normally be decided by the woman's 

guardian . It would be unfortunate if this approach wc~e pursued too far 

foril would permit t he father to claim his daughter's earnings whenever 

he thought fit 

capacity. 

This would render nugatory any newly won proprietary 

To date there -have been two reported cases in the Court of Appeal regarding 

th~ proprietary capac i ty of the married woman. In Angeline Chiutsu v 

')enn1es Carisa, the court f ollowed the opinion of Child, to the effect 

''Sl1ould a woman go out to work w1 th the approval of her 
husband , while unaer his marital control , any money she 
earns belongs to him under both. Shona and Ndebele law . 
.. . If an Ndebe~e or Shona wife were a llowed to keep her 
earnings , property acquired with her own money would be 
hers and would fall into ~he 'mavoko ' category, and duri ng 
,er lifeu.me she would have cont rol of it ." 62 

61 ~t 849- 850 

62 1969 CAACC 70 at 74 , citing Child op cit 91: ' 'J.Jnfortunately for 
the plaintiff , although i n fact some African women may have 
achieved economi c emancipati on to a considerable degree nfter 
marrying by Chr :_stian Rites . the law of the l and i s still t ha.t, 

· t pi te the sc--.emn:i.zat io" .._,": such a mar't' iage, t he property of the 
spouses shali be he~d according t o African la~ and custo~. Child 
•·· states the African law correctly." 'In Pasco Nyamax-iwa Gunda 
v Margaret 'Pj:na and Boniface Monyani 1976 CAACC 31 , it was held 
that if 2. ~ ~and allows hi s ·,1ife to use he· wage s to ma: utain ht. r 
separ~~e household, ~e must be deemed t o have consented to such use 
of her property 
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This approach does little to gua~an tee the African wife ' s rights to her 

wages for there are few husbands who would be prepared to allow their 

wives to keep their earnings as mavoko property63 I n Pasco Nyamariwa 

Cunda v Margaret Faina and Boniface Monyani64 , the court confirmed the 

rule laid down in Angeline Chiutsu ' s case The husband, in a divorce 

action , claimed certain property f r om his wife and her earnings which she 

had acquired in employment as a nurse , Hamilton P held tha t while he was 

satisfied that , i n Shona customary law, a wife could own certain property, 

such as umai and mavoko . her wages were the property of her husband. 

' ' IL may be that customary law is not always followed by 
sophisticated people, especi ally those living in the 
l arger towns. That , however, does not alter the established 
customary rule and i t would be i nvidious and impolitic to 
have one rule applying in rural area s and another in towns . " 

Although, in the court a guo, the wife ' s earnings had been deemed to be 

mavoko property, this was dismissed in the Appeal Court , It was a pity 

that the learned j udge r efused, i n this i nstance , to recognise that changes 

cf social atti tudes should be reflected i n the law. 

Witl1 regard to the widowed OT. divorced woman, the ct.I.strict corrnnissioners' 

court s have , ag<li•l, given effect to the concept of emancipation. They 

consic•er that a woman who does not return t o her home a fter dissolution 

of the marr iage. is emancipat ed f rom her father ' s guar dians hip65 . As an 

emancipated woman s he has , of course , full oroprietary capacity66 

1'he 1 ,w regarding t~e Afr ican woman's proprietary capacity cannot bp 

c011<>1c'ered c;atis factory. since the woman is frequently prevented frotn 

•wnef tt,1g from the frui ts of her labours . The widow and the divorcee 

63 f he Matron of Harare Hospital, in Salisbury, f or i nstance , ruled tha t 
her nurses ' pay packets be given to the women themselves and not 
to t~eir husbands so tha t t he women might -avail t hemselves of the 
opportunity nf extractin~ at least part of their earnings 

64 1 976 CMCC 31 at 33 . See also the dictum in Time Gur u Chichetu v 
~rs A Chichetu 1977 CAACC 27 a t 28 

65 

6b 

R v Cutayi 1915 SR 49; Katsandi v Chuma 1937 ~RN 86 ; Mzondiwa v 
',aguta 1947 SRN 388 ; Elizabeth Make la v Gondongwe 1953 S'R.N 705 

As in Katsanci v Chuma 1)37 SRN 86 , where a divorced woman bought 
~attle with her earnings as a midwife 
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are placed in a part1~ ularly unfavourable position i f they have become 

resident in a town and have lost cont act with their kinfolk . The weakening 

of the communal ethic of the family has involved a weakening of the social 

controls which used to operate among~t the Shona. The heir of the deceased 

husband accepts his rights to the estate but he is of t en unable or unwilling 

to take on responsibility for the widow. This places her in an unfair 

posjtion if she can neither i nheri t from her husband's estate nor c laim 

property s he migh t have acquired during t he marriage . The divorcee, 

similarly, finds that while she is expected to forge a new life for her­

self, without the support and protect i on of her own family, she will have 

los t a ny pr operty which she may have worked for dur ing the subsistence 

f h . 67 o t e marriage 

67 Church of the Prov ince of Centra! Africa Commiss ion to Inquire ~nto 

the Legal Status of African women para 96 
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9 TESTAMENTARY CAPAC:TY AND THE RIGHT TO I NHERIT 

The phrase "tes tamentary capacity" means the power to dispose of property 

by will
1 

with t es tamentary capacity, we normally associate the idea of 

11eedom of tes tation for, in essence, this means the liberty to dispose 

of one ' s property mortis causa to whomever one chooses , The capacity to 

inherit, on the other hand, i s the power tc inheri t property by virtue of 

succession to a deceased estate2 . The power to accept an inheritance or 

beques t should be distinguished from the right to succeed itself. A right 

of succession may arise on intestacy or in terms of a will . Obviously , 

if there is no right tc succeed to an e state, there can be no question of 

the power to accept the i nhe ritance . It is p r oposed to consider the 

African woman's rights and capaci t ies i n this sense - a wider context than 

the title to this chapter would, immediatel y , suggest . Firstly. we shall 

deal with her oower to dispose of property by will and , in conjunction 

wi Lh this oower, the ' i berty to dispose of property to whomever she chooses ; 

~eLondly, the righ~ 0 F a woman to inheri t will be discussed and , finally, 

~er capacity to i nher i t. 

It has been noted, •n t he chapter dealing wi th proprietary capacity, that 

any oropcrty wh ich 1as the potential of assisting the reproduction of the 

famjly, is ,ega rded a s family property or , a t le~s t, pr operly i n which the 

family has an .interest3 , One of the fundamental principles of customary 

:3~ : ~ the need to ?r~serve these assets i ntact , within the control of 

' ~c- family The coro1 ' ary of this principl e is the general rule that the 

4 group 

l 

2 

3 

4 

in control of t he f ami ly property should use it to the advan tage 

family as a whole and should not dispose of it outside the family 

The family i~ter est in such property restricts the present possessor ' s 

1ia hlo and Kahn The _S_outh Afr i can Legal System and its Background 82 

The capacity to make a will i s usually termed active t estamentary 
capacity ; the capacity to receive a benefit i s passive tes tamentary 
capacity . This terminology derives from Roman law: I 2 . J2 and D 
28 . 1.:8. l 

Holleman Shona Cust0~ary Law 32C - he descr ibe~ ~uch property as 
"organic'' 

f1olleman ov c ., t 
~state; c" 130· 
practice, '.:ocay 

325-330 r Lgard ing t he ~rinci ple of unity i n a deceased 
il:.c The Shona Peoples 43-44 , who notes that , in 

most propeYty is regarded az persona property 
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5 freedom to deal with the property as he chooses I n theory, then, t he 

family esta t e should be passed intact f r om one generation to the next. 

The second maj or principle of the customar y law of succession ts the need 

Lo maintain an unbroken bloodline according to the rules of patrilineal 

succession
6

. Accordingly, when a man dies , his status, as head of a 

family group , i s inherited by a male descendant , failing which a male 

ascendant. In each generation , t herefore, administration of the f amily 

property falls to the senior male representativ e of the family . In this 

manner, the agna tic bloodline is preserved together with the unity of 

the family property. 

From t hese principles, i t becomes appd t ~nt that the head of the family , 

for t he Lime b~ing , is net free to select a person from outside the f amily 

group t o succeed to him; nor is he f ree to bequeat~ property to anyone 

ouLside the f amily. T0 do so would be in contravention of the most basi c 

princ i ples of the Shona l aw of succession . 

In terms of the cu~~omary law of succession, a man's oldest surviving son 

(by h 1 ~ c hi e f wif._ t = ,e was a polygamist) succeeds to his name and estate
7; 

if t~e deceas ed had~ surviving sons , he is succeeded by his ol dest 

survivtng grandson , ~e his first son 's ol des t child
8 

If the deceased 

~ac n0 sons or grandsons , he i s succeeded by his oldest surviv i ng brother 

ant1, fa. i ling any brothers, by their male descendants. Failing the latter 

rJqss . the es t ate passes to the deceased ' s f ather and his male collater als 

and t~cir de~~~ndants . 

'-1omt.>n liave no r i ght t o suc ceed to a man I s name or proper ty . The Shona 

1utrilinea l people and the concept of a woman inheriting a man ' s 

status . . ' , 9 s ~nconcetJl~Le , 

5 An a spect of t', e obl igati ons imposed by the law o.r: PeL .,ons : Chapter 8 

6 

7 

8 

9 

Holleman op cit 324- 325 

1:i.ull~man op cit ..130 ; Child the Hi s tory and Ex+: ent of RecogniLion 
of Tr ibal Law .:.n Rhodesia 102 

r~ild op c i t 106~108; c f Jamu v J im and Takazi weyi 1939 SRN 123 , 
,1hango v France '140 SR..~ 16R; Bezai v Tami sayi 1 %9 CAN'C 58 

Juniah and Jun.:.asi v Nawa 1949 SRN 449 
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The heir assumes con~ ~ol cf the oroperty formerly ?Ossessed by the 

deceased and used for tPe benefit of the deceased's family. In meta­

phorical terms , he " steps into the shoes of the deceased" in that he becomes 

head of the f amily , with all the ~onconnnitant rights and duties in respect 

of women and children .. Should the heir be too young to fulfill his duties, 

the deceased ' s o ldest brother will take over his obligations until the 

I • • f h . • b • 1 . • lO h h 1e1r i s o an age to accept 1s responsi 1 1t1es In sue a case, t e 

collateral heir is liable to maintain the deceased ' s widow and minor 

chi ldren until the minor heir comes of age. 

There is normally a period of approximately nine months between the death 

of a man and the succession of the heir at the kurova guva ceremony . During 

this time, any property fal ls under t he control of the samukadzi (the 

deceased ' s paternal aunt, if she i s s~ill alive, or his eldest sister), 
11 assisted by her son, t he muzukuru . Before t he kurova guva ceremony, 

the deceased ' s widow and children are en titled to be maintained from the 
12 deceased ' s property . 

At the kurova guva ceremony·, the heir accepts his appointment and certain 

~ssets may be distributed according to the rules of Shona law. Outstanding 

debts owed by t he deceased should, at this stage, be lodged with the family 

meeti~g. All s uch debts -wil l be paid out of the esta te assets . Certain 

members of the deceased ' s family are entitled to claim specified portions 

cf ~he e state , namely, each of his sons is entitled to suffici ent cattle 

to provide him with r ovoro ( if h i s father has not already made provi sion 
13 £, , this); the muzukuru i s alsc entitled to at least one beast . Apart 

from this , the deceased's personal belongings are usually given to various 

members of the family as memento morL They are articl es of li tt l e material 

va lue , their chief significance being sentimen tal - hence their name -
. . ( 14 ~z1 tears) . 

10 Holleman op cit 332 ; Child op cit 104 

.!.
1 Holleman op cit 235; Rabecca and Musiyima v Vurayayi 1°58 SRN 844; 

cf Munzara v :-;erera 1944 SR.~ 272 wluch seems tc have been wrongly 
decided 

12 Ganda V Chinamo 1946 SRN 352; Child DE cit 111 
J_J Hol] ema• ~~ '.: -:,3 '~ sc: 

14 rlolleman 00 C •. 3~7 
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Although the death of~ ~an obviously t erminates the union between the 

individual spouses , it need not terminate the marriage agreement between 

their respective families . The husband ' s family has a right to provide 

tht widow with another marriage partner - usually one of the deceased ' s 
15 

younger brothers or nephews Withi n this range of men, the choice of 

s pouse is left to t he widow. ~he purpose of this institution is to 

facil itate the vakuwashats con tinued enjoyment of che widow's child-

bearing capacity Accord i ngly, if the widow were t o refuse to enter into 

such a union 'while she was still young and capable of having more children, 

her family would be obl i ged to return at least a portion of the rovor o 

which had been paid for her16 . This can create a difficult situation 

because the rovoro cattle will, i n many cases, have been used to obtain 

wives for the widow ' s brothers . In any event, claims for the return of 

rovoro in these circumstances are very rare . If the young widow does 

not wish to enter into a levirate union but, instead ~- returning to her 

own family , prefers t o remain with her husband ' s f ami ly, she may place 

hersplf under the protection of the samukadzi. In this manner , the 

ouesrion of her l evirate uni on may be postponed. Where the widow is past 

child-bearing age. there is no question of returning rovoro . She is 

considered free to return to her own family. Should she elect to stay 

with her husband's family , howe¥er, she woul d fall under the care of the 

head -~f the family (nam~ly , the deceased's heir), whose duty it would be 

to provide her with the means to maintain herself. I f she has sons, she 
. . • h h 17 may. alternat~vely, choose to live wit t em . 

~hie ~vstem of succession bears little comparison with the common law. 

l\c"c.,,·dlug to the collUllon law, the owner 0£ property has the powl•r t o 

acqu •·~ .ind dispose of it at will and the l i berty to use and enjoy it 
1 t~ .'.lPv manner he sees fi t 18 . Complementing this •·~~solutol" concept 

15 Holleman op cit 2~/~sq and 334sq: Child op cit 110 

16 Holleman op cit 73~ 

17 Bourdi llon £2 ...... £.:..:. ""0-25: 
1 8 Silberber• ~aw 0' Property 4 , although as the author points out , 

"The law of prop:; .. y t'i.us becomes a ms: dns foir cefining t he limits 
within whic~ an owner shall be free t o deal wi~h ~is 9roperty , how 
a nd to whom he may ~:.ans:er it and whether or not a person shall 
have the r igh t t o· acquire any particul ar kind of property . ' What 
is often ca~.led the I a ':>solute'' concept of ownership der i ves from 
Roman law: Buckl and A Text- book of ~oman Law 187 . According to 
~rie coun· 0 ntators, .:omi n::.•Jm embr"iced 1-ie i ura utendi , f ruendi, abutendi 



of ownership 1.s thE:: ~ou1p .. ..,_e freedom which a tes t ator has to disp9se 

of his property, after his death, by choos ing the beneficiaries who are 

to inheriL his estate and by prov::_ding t he t erms and conditions subject 

to which his es tate is to devolve19 . The individual ' s freedom of testation 

must, of course , find its expression in a testamentary document. Under 

the common l aw, all persons over the age of puberty are considered to 

be competent to execute valid wills20 . 

Tt will be appreciated that far~reaching implications stem from intro­

ducing the common law principles of testamentary succession and freedom 

of tes t ation 1.nto an African environment. From the day that an African 

~on is born , he may, if he is the first son, anticipate succeeding to 

his father - a legitimate expectation in terms o~ customary law. If his 

f.ather decides to execute a wi 11, however , his s ot• ' s expectations m3 y be 

effectively nullified . Furthermore, t~e testator ' s family may reasonably 

,• '{pect the famil y property to be admi nistered in :heir f avour; ·their 

interests , too , may be defeated if the testator decides to bequeath the 

cqtt'e to a p~rson outside the family . It was for these reasons that 

the European colonial powers were re l uctant to ~~cord Afr icans testamentary 

capacity in East anc Central Africa21 Although the decis i ,n to a llow 

Afr ican tes tamentary capacity , i n these par ts of Afr~ca , was carefully 

wei~hed in terms of pol icy22 , it has never been considered in that manner 

1 n Zimbabwe-Rhodesia . Here it has simply been assumed that Africans 

1° Steyn The Law of Wills in South A;rica 95; Hahlo and Kahn South 
Africa, the Development of its Laws and Const i tution 625- 626 

10 Voet Conunentary on the Pandects 28 . 1.31 ; this rule was received into 
the Netherlands from ~oman l aw , where the rel evant ages were 12 

21 

?.2 

•or girls and ·4 f or boys 

Allott New Essays in Afr i can Law 240- 241 

This has often p,ovoked considerable debate : Col son "Possible 
repercussiors of t~e r ight to make wills upon the Plateau Tonge 
of Northern Rhodesia" ( 1950) 2 Journal of African Administr~tion 
24 ; Roberts "The Malawi law of succession : ano t her attempt at 
refonn" (1968) j ~ :ournal of Af r ican L< ,,; 81 ~ Ollennu "Comments 
with special ..-E>fe re:,ce to customary la,;. i ( .~f-9) 2 East Afr i can Law 
Journal 97 . dea' .ng wi t h Kenya 
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have testamentary capac i t y and freedom of testation on a par with Euro-
23 peans 

We may now turn to consider the African woman ' s testamentary capacity and 

f r eedom of t estation . In customary law, when an African woman died, her 
24 p roperty devolved according to predetermined rules . Among the Shona, a 

deceased woman's umai proper ty devolved upon her full brothers. (Implic it 

in th i s rule was recognition of the woman ' blood ties with her own family . ) 

Her mavoko property, lacking as it does the spiritual qualities of the umai 

prope~t y, devolved upon the deceased woman 's oldest surviving son25 . 

·~ l The d istri ct commissioners' courts wou l d aoply customary l aw, i n 
Lhe absence of a will, in terms of Sectior 3 (1) (a) (iii ) of the 
African Law and Tribal Cour t s Ac t . Pr i ma f acie , t h<: common l aw 
should be applicabl e to immovable property i n t erms of Sect ion 3 
(1) (b). Previ ous case l aw is not ent irel y clear and , unfortunately , 
was not decided in t e rms of t '1e present Af r ican Law and Tribal Courts 
AcL. I n Dokotera v The Master of the High Court and Others 1957 
R & N 697 (SR) , the c ourt f ound t ha t under Section 7 of the African 
Wills Act, provi sion was made for i mmovabl e property to devo l ve 
accordi ng t o Afn.can customary law i n the absence of a will. In 
Gwebu v Gwebu 1961 R & N 694 (SR) , the court considered the capacity 
of an 1\fri ca r, t o di s pose of immovable prooe t·y 1:>y wi ll and in 
pass in>-; refer r ed to the de1.:ision in Dokote r a 's case. It noted t hat 
because the concept of ownership of immovabl es was unknown to 
c•Jstomary la!.,.I, it was impossi bl e to app l y t he customary l aw of 
succession . Rat, er , the law had been modif ied and, now, succession 
was gover ncc by Sect1.un 7 of the African Wills Act . This decis i on 
1-•,1s supporled l-iut not referred t o i n Masowa and Masowa v Ma sowa 
1966 CAACC 46 , wher e cus t omary l aw wa s applied to the intestate 
succes~ion t o i mmovable property in terms of the Af r ican Will s 
/\ct 

An rnte r pretat i on -.f Section 3 (1) of the Afr i can Law cind Tribal 
--:ourts Act which 1.~ compatible wi th the decis i ons i n t hese cas es 
•~ qui te poss ible. Section 3 (1) must be read subj ect t o the 
provisions of a ny other enactment and it i s clear tha t customary 
law is con t empl a~eG as t he applicab l e system i n r egard to i nte state 
successiot to immovables 1.mder the Afri can Wills Ac t . (This i s 
~mplicit i n the wor d:.ng of tl-iat sec tion a l though :t- is no t ex­
·1r~ssly s tated a£ a choi ce of l aw r ule ) The prob: em:, ..,hich have 
Jes~t Lhe courts r ela t e to the concept'of ownership i n immovables 
.; n customary 'a•,; : while we must concede t hat there is no such 
t:011cept , i n the s ense of ownership i n the common law, v;vious rights 
in land are r ecogn:s ed (v i z r i.1,'1t s t o cul tivate l and , the "rever sionary'' 
inter es t etc ) . .,.,'1ese r :_ghts may be i nherited . 

For a f ull treat~P~t of t~~s tooic see : Hnl ~man op cit 151-354 ; 
·-:hild op cit 0 2: Gold::.n :=me. Gelfand Afric~u Law and CusLow in 
'{hodesia 294- 29b , ,egardi~g ~ ~e kurova guva ceremony ~ a 
ueceasec woman 

Holleman op ci t 355 
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According to Holleman , the woman's husband wou1<l t'l.ke great care to hand 

over every item of his wife ' s preoerty to the prv~~I heir . The deceased 

woman ' s spiril is considered to bf p,1.rticular ly dangerous and would take 
• d. • f h 1 d . • b d26 • 1 innne iate vengeance 1 t e property were not proper y istri ute . Lit t e 

impor tance is attached to the death and succession of a woman without 

children; as a matter of practice , her property devolves upon the members 

of her own family27 

Although the concepts of testamentary succession and freedom of testation 

were a l ien to customary law in Zimbabwe-Rhodesia, it i s possible for a 

~an to vary , in some small measure. the rigid rules of the law of intestate 

succession. Prior to hi a death , a man might indicate tha t he wanted 

certain items of proper:y to be given to members of his family
28 A meeting 

of the family must be ~alled . at which the ''testator" announces his 

inl•.!nt.ions This form of disposition hears no relation to the connnou law 

ct•nc·ept of testamentarv capacity and, especially, •t to the idea of 

fr~Pdom of testation . In customary l aw, such d i spositions had to take 

ctc,·01111!: 1f the economic needs of the family and they would not be upheld 

if t~tY purported to 11oset ~he u sual order of succession. In particular, 

Proper t y might not~£ 1eft to a stranger outside the family29 Apart from 

'"h1.s , i_t is possibl e, in cus tomar:· ~ . .:iw , to dis inherit an heir . If a 

~an ' s hei r were mar ~festly unworthy of becoming his successor because of 

c,ome ~•Jffir:iently serious reason (sue'. as insanity or the commission of a 

~r cve ~rime) , the dece~sed might, at a family meeting , forma l~y disinher i t 
• h • • h' f d • 3o A f 0 d h 1 ' ~ e1r, stating 1~ reasons or oing so person rom outsi et e 

r ami:i.y. howeve r, may not be chosen to replace the disinheri t.••d heir; the 

Lh ➔olleman op cit 357 

27 Holleman op cit 368; Bourcillon op cit 251 

28 Hennect Appendix E Quest .1.on 86; Bullock "Can a native make a wi l ?" 
I JQ2 '-)) Nada 104 , al'-hough c_ ·•e l atter indicates that an African has 
te,;tamentary capacity in res1,ect of personal property onl y 

29 Holle~an op cit 3k0 - 342 deals with the all ocation of cattle du ng 
a ~an ' s l ife': 1~e: ~ennett Appendix E Questions 86 ~nd 88 . The 

30 

Pf' • tion 5. s s im~. l ar, i_" many v1ays . ':o t he law 0t t he South Afr i an 
~guni : Kerr ,,....,e (;us tomary !..aw o: :!.mmovable ?rooer· • and of Succession 
1 43- :.SJ. 

Cockcroft " Is t',e r::.ght of d i s i nhe ,,.; t-ance n• r ogn:_sed i 
(1934) Nada 36: Ch~. '.d op ci t 103- ~.04; Bultock op cit: 
C.elfand op cit 284- 285; 'Sennet~ Appe1.<lix E Quest i on 87 

"'1ativ e law ? ' 
Goldin and 
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usual order of suL~ession may never be disregarded. This institution , 

again , cannot be compar ed with the connuon law idea of testamentary 

capacity and f reedom of testation . 

It is notable that the power to disinherit an heir has never been attributed 

to African women " The reason pr obably lies in the motivation for disin­

heritance. A man will normally disinherit his heir if it is apparent that 

the heir will not be a!e to fulfill his duties viz- a-viz the family . Since 

a woman's heirs have no such duties to fulfill , there would be no need to 

disinherit them . Although no mention has ever been made of a woman ' s 

power to dispose of her property in the manner indicated above, there would 

s eem robe no good reason why she should not have this power . Men dispose 

of their property in order to make special provision for certain members 

of their family and, if a woman wished to do the same, there should be no 
31 

good reason why she should not d0 so . 

Whereas the power to di spose of property mortis causa, in whatever manner 

one chooses . i s part of the common law, it has been accepted, in Zimbabwe­

Rhodesi ~, that Africans have this power and no distinction has ever been 

dl'.'tlwn between them -'lnd 'Suropeans for this purpose . The authority for this 

proposition is, unfortunately, not as clear as might be expected. Sect~on 

6 of the African Will$ Att explici tlyaccorded all African~ t estamentary 

capacity and freedom of testation to d~spose of innnovable property and any 

rights atta~hing to immovables. This section does not confer testamentary 

~apac1 ty on Africans with regard to movable property . There is authority, 

de r i ved t rom other l eg~slation, however, i n support of such capacity , 

Sec t i on 3 (1) (a) (iii) of the African Law and Tribal Courts Ac t provides 

that movabl e property :i.s to devolve according to African cus tomary law, 

un l ess a wi ll has been ,uade, wl-\ereupon it i s to devo l ve in tenns of the will. 

This provision obvi ousl y contemp l ates testamentary capacity in res pect of 

movabl es , a l though it i s not explici t . Simil arly , Section 13 of the African 

MarriB).',eS Act contemo1.ates the capacity of any African, w. o has contracted 

a marriage in terms ot ~ivi l or c~~~sti an rites, ~o make a wi l l in resp~ct 

of bot~ movable and i mmovabl e property. 

Jl Bearing i n mind, of course , that i t is the decease<!'~ s ...,;_rit which 
prov; des the sanction necessary to ensure t hat oral dispos i tions 
are carried out ~y the fami ly , after death 
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Even prior to the passing of these Acts, Africans were presumed to have 
32 

testamen tary capacity . I n the leading case , Komo and Leboho v Holmes NO , 

the court noted that, in terms of the Administration of Estates Ordinance
33

, 

the right of all persons, i ncl uding Africans, t o make wills was recognised. 

"There is no specific provision to tha t effect , but the 
implication is clear. " 34 

The learned j udge went on to argue that in so f ar as t he r e was any rule 

in African customary law which prohibited the making of wills , such rule 

would be repugnant to the legislation in question and, therefore , could 

not be applied . The argument in Komo's case is still applicable. The 

d • • • f 35 • b • 11 h h present A ministration o Esta tes Act is su stantia y t e same as c e 

1907 Ordinance, in that i t is implicit i n the Act that al l persons, of 

whatever race, have the capacity to execute a will . Furthermore , one 

can still reason that in so far as there is a rule prohibiting wills in 

customary law, such prohibition would be repugnant to t he necessary 

implicat ions of the legislation mentioned and , hence, could not be applied 

in terms of the definition of "customary law" in Section 2 (1) of the 

African Law and Tr iba l Courts Act
36

, 

Tes tamentary capacity and freedom of testation are separate questions bu t 

the latter has net been t he subj ect of separate c0nsideration by the courts 

of the legislature : except wi th regard to immovable property in terms of 

Section ~ 0£ the Afr.ican Wills Act. Thi s section specifically accords 

Africans the liberty freely to "dispose of the ownership of immovable 

pt'operty or of any ,ights attaching thereto'' . The concept of i ndividual 

ownership of l and (at l east i n the common law understanding of ownership) 

k , 37 ! S un nown in customary law . As Holleman says, 

'' land, whether cultivated or uncultivated, was never regarded 

32 1935 SR 86 

33 No 6 of 1907 

34 at 92 

35 Ch~nter 301 

36 Similar rea soning was used i n Frae•Jcel and ~kwati v Seche.le 1964 
Bas Bech P and Sw CP (reported in (1967) 11 J ournal of Af •~can La~ 
51), ,' ::. scussec· ·, Allott 2£.._c it 241 

37 Chapter 8 



as ' wealth ' or even 'property ' in the ordinary sens e , and 
therefore did not form part of a person ' s estate . The kind 
of shifting cultivat ion practised by the Shona was not con­
ducive to pe1manent land rights ." 38 
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In order to accommodate African conceptions of land tenure, one could 

interpret Section 6 tc mean that Afri.cans have freedom to dispose of r i.ghts 

in land which have been created in terms of statute only . Under Section 47 
39 of the Land Tenure Act , for example , the President may convert tr ibesmen's 

rights to land to freehold tenure; various other provisions in this Act 
• Af ' ' • h 1 d • • • 40 I recognise an r1can s r ig t to own an 1n certain circumstances t 

would do violence to African conceptions if an individual were permitted 

Lo dispose of land wh· ch was not, otherwise , considered to be his . 

There are no statutory orov1s1ons regarding an African's freedom to di~pose 

0f movable property . One can have no objection t~ allowing an African to 

dispose of his personal property to whomever he chooses but what of property 

Ln which his family has an interest? In the common law, a person has 
41 the power t o dispose 01 property of which he is not the sole owner 

and (what would appeat to be in point with regard to a family estate) he 

01ay ~equea r-h property which he owns i n common with others. It is simply 
42 pr esumE>d that he int~nde<l to bequeath his share only In terms of this 

·ule, one could av t violating the family interest in property. Similarly , 

where the oro~erty i~ question i8 owned by the testator and his heir or 

l egatee, the property passes to the benef i ciary, the tes tator being presumed 
43 to have bequeathed only his personal share . 

The problems raised above are applicable mainly in the L,.cie of male testators. 

Tt h~s a l~eady bee~ noted that women do not, normally, in cus tomar y law, 

acquire anyth1ng more than rights to cultivate land for l imited periods -

the duration of their marriages, for instance. The 1.i.kt"lihood of a woman 

38 op cit 322~ Holleman i s not enti rely correct - the rights in l and 
(al though not amounting to t •u l).. owner~hip) ma,y be i nher~ ted 

39 ~~~nte r 148 

40 ~ect~ons 24 anc 48. fvr example 

41 Where the property ~e ~•r.~ ~e a~other person , t~e testator must be 
awa~~ t~at the ot~e r. was owt:er ot the bequ~st ~fit is tQ be ¥ai~d : 
-C.:state Brink v 'Es tate Br, ·_927 CPD 6~2 

42 ~cMunn anc Others v ?owe· s Executors 13 SC 27 

43 , . '1unn and Others , Po1:.1e~.?. 's ~xecutors 13 SC 27 
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·empting t o dispose of l and held accordi ng t o t, e customar y law of 

t enure is remote . I f a woman has been given a statutory right to land , 

then, i n terms of Sec t i on 6 of the Af rican Wills Act, s he could freel y 

di spose of this right by will . With regar d to movable property , it has 

also been noted that wome n are not placed i n a position whereby t hey are 

required to administer f amily property . For this reason , it is most un­

likely t ha t a woman would a ttempt t o bequeath 4ny property by wil l , other 

than tha t which i's c ons i dered t o be her own (namely, personal property, 

umai and mavoko pr operty). 

There has been no decision in which t he African woman's tes t amentar y 

capacity a nd f reedom of testat ion have been clearly r ecogni sed . which i s 

surpr ising i n view of t he cons iderat i ons rais ed above . Ye t, i n the absence 

of any authority to the c ontrary, we may a ssume that she has the power to 

make a wil l and dispose of pr operty as she wi shes, on a par wi th an African 

man 

The Af rjcan woman 's r ight to claim an inherjtance on t he intestate death 

of he ,.. husband or a ma1 e relat · ve is stri ctly limi ted i n customa r y l aw. 

A~ was i ndicaced 8bove . succe s s~on i n cu 0 tomary l aw implies succes s i on t o 

a sta tus and , s i nce ; t is i ncc,-,ceiv ab e tha t a woman pl ay the rol es 

associated wi_ch maJ ,.- sta tus, :i. t is s i mila r ly inconceivable that a woman 

s ucceed t o the s t atus of a man. Moreover, cu s tomary law make s no provi sion 

fur the inheritance of s pecific por t i ons of the estate by the widow or 

daught er . The widow is entitled to i nherit only a f ew persona l posse s s ions 

of sen timenta~ value . 

T t l s •.mly i n the ca~e of testa te succession t hat an Af r i can woman may 

have t he rig11t t o succeed t o a deceased estate but , in pr ac t ice, she i s 

s e ldom nominated as a beneficiary in terms of a will . Poor people sel dom 

make wills because o~ t he l egal f ormalit ies i nvol ved, the cos t of employing 

an at t 0~ney , i gnorance and t he smal l va lue of thei r estat es . If an Af rican 

does make a w 1 , ~e i s unl ike l y to dispose of hi s proper ty cont r ary to 

t he d _c tates of customary l aw· nor 1s he likely t o insti t ute a person , 

other than his he::r at i:-ust~airy l aw, as hi s genera l su cces ~ •r:4 4 To 

Bennett Appenc i x E Quest i on 88; Cockciroft _o~p _ _ ._t 
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ignore the dictates of c11 5tomary 'aw would be to i11vite the retribution 

of the ancestral spirits and , probably , prov oke a family dispute. A will 

which did not abide by the rules of customary law might place the family 

under great stress when i.t came to settling the spirit at the lrurova guva 

ceremony . On the one ~and, there is the desire to give full effect to 

the deceased's wishes which are sanctioned by his spir it but , on the other 

hand, there is the strong likelihood of pr ovoking the hostility of the 

d •• h ' d h • 45 1sln er1te eir . 

Recau~e the African woman i s unl j kely to have the right to inherit, the 

~uestion of her capac~ty t0 accept an inheritance is remote. Customary 

18w is silent as regar~s the ques ti~ry o" passive testamentary capacity. 

1" a man felt that hie '1e i r were not co111petent or, for some reason, -were 

disqu~1ified from succeed:~g him , he should take steps to disinherit him, 

Prl·or to bi' s death46 Tf • ' t t d h • 1 • a wcman were 1nst1 u e ei ror egatee in 

te rms of a will, on the 0ther hand, her ca~acity to accept the benefit 

would, presumably , be dete rmined by the cormnon law. !his proposition 

w0uld be suoported by ~~c ~;on 3 f l) (b) of the African Law and Tribal 

C0ur 1 ., Act .... hi ch T)r0vi<:1es 1 '1at t'1e common l aw is to apply in t hese cir-
4, 

c•.uus lc.lllCE'S 

6~ Rennett : this w~~ apparent f r om a research project into Ndebele 
'aw Slm~lar t0 e one ou : lioec in Appendix ~ 

·'1 0 What nwy arise 1.n •'ustomary law i s a different question: the right 
•~ an i~legitimcite child t<' succeed to his fath r's name and estate . 
lf the c hild were not conceivec ~y his father , he does not have hi ~ 
ather's blood and, on that ground, the deceas~~·s other sons (ie 

hi~ natural son~) would have a good reason for objecting to the 
quccession o~ the i llegitimate c~ild . The law is still uncertain on 
' :1; s point , bowever, as can be ga t hered from Hol l eman op cit 253- 259 

47 Even if , under the conflic t r ules , it were argued that customary law 
<;'1ould ,·nnly , t he common law would prevail . Basic ideas of exped i ency 
and ~ust i ce underlie such rules nf the common law as die bluedige hand 
crft n~et . One COl•ld argue that if customary law were deficient in 
such ~u · e s it should be disregarded for to a llow the testator's 
murcerer t o benefit by his crime wou ld be contrary to natural justice 
anc morality . This argument was used in Chakawa v ~oro 1959 SRN 908 . 
On the ,,ther hand , statut:ory rules. such as thoc;e barri_ng the writer 
or wi tnesses of a will. •uust be applied, even if inconsistent with 
customary law. In terms of the definit ion of "customary law" i n 
Sect:0n 2 (!) of t he ~~ricac :.aw and Tr i bal Courts Act , the legi~ t ive 
prov i sions are to ~revail. This type of approa ch was adopted i n 
Yobe Jere v Chadzure Gamalie l and Jairosi Lungu '959 SRN 915 with 
,.., 'lrd to extinctive ? rescription 
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It remains to be considere,I ~hether Lhe provisions of the Deceased Estates 

Success1·on Act48 1 Af • "d S • 3 f h A app y to • rican wi ows. ection o t e ct purports 

to amend the common law of intestate succession by according the widow a 

portion of her deceased husband's e state. If it were deemed to be 

applicable to African widows , it would substanti ally modify customary law 

by giving the widow a r ight t o inherit whic h she would not, otherwise, 

have. This question a rose i n Dokotera v The Master of The High Court and 
49 Others . Murray CJ held that Section 3 was not applicable to African 

widows . His fi rst argument i n support of this decision was that there is 

doubt as to whether the legislature could have intended the Act to apply 

in t hat the use of the phrase "a child's portion" in Section 3 is probably 

not appropriate to marr iages between Africans in view of the inferior legal 

status of African women . The learned j udge then referred to the anomalous 

situation which would arise if this Act were applied to every spouse in 

Lhe country , without distinction as to race, until the African Wills Act 

was passed , making special provision for one particular racial group -

the Africans . The latter statute provided only for immovable property 

and so complem~nted the earlier African Marriages Act which provided for 

succession to movable property. It was held . in consequence, Lhat while 

the Deceased Estates Succession Act was the general legislation in point, 

it mus t be read subject to the provisions of the African Wills Act and 

the A£ r J.cc1n Marriages Act . Both these Acts provide a special code of 

testate and intestate succession to movab l e and immovable property and 

they must be looked t o rather than the Deceased Estates Succession Act
50 51

• 

48 

49 

so 

51 

Chapter 302 , as amended by Section 3 of Act No 18 of 1977 

1957 R & N 697 (SR) 

The learned judge was referring to Sections Sand 6 of the African 
Wills Act, which provide for testamentary capacity, freedom of 
testation and individual i;uccession in r e spect of immovable property; 
and Section 13 of the African Marriages Act which provides that 
customary law is to be applied to the intestate s uccession to a 
spouse married according 1 0 civil or Christian rites 

Many Africans take out pension and insurance policies and the question 
may arise whetli~r a widow, named as beneficiary in terms of such 
a policy , is "ntitled to benefit f rom it on her husband 's death. This 
quest i on fa l ls outside the scope of the law of succession being 
concerned , rather, with contractsfor the benefit of third parties . 
l he proceeds of the pL, l icy do not f al l into the deceased estate and 
do no t , therefore , devolve according to customary law : Juniah and 
Juniasi v Nawa 949 SR..."l 449 
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10 CONTRACTUAL CAPACITY 

The customar y law of contract is poor ly developed . In Zi mbabwe-Rhodesia , 

we have little r ecor d of the tradi tional tribal law of contrac t but, fLom 
. 1 . . 1 observations e sewhere in Af r ica , we know that most rights and obligations 

An individual, in 1 • 1 • h' d • 2 regu a ting r e a tions ips were etermined by sta tus 

the small, self-sufficient village community which was a feature of the 

Shona social structure, had little day-to- day contact wi t h persons who 

were not his kinfo lk3 . Most of a person's material requirements were 

met by his kinfolk and the duties to provjde material assistance, services 

etc were derived from the law of persons or status . This together with 

the absence of any widespread commercial activity for estalled the develop-
4 ment of a law of contract . Maine , for i nstance , spoke of the absence 

of contract in less evolved societies as due to the regulation of personal 

relationships by the status of i ndividuals and inheritance of property 

within the family unit . On this he based his well-known proposition that 

"the movement of the progressive societies has hitherto been a movement 

from Status to Contract . " 5 Apart from the l oan of cattle and various 

contracts for the manufacture of articles, such as cloth, pots and metal 
6 implements, there were few activities r egulated by the law of contract . 

The rud .tmt!ntar y customary law of contract was characterised by the following 

1 

2 

3 

4 

Pr imarily Gluckman The Ideas in Barotse Jurisprudence Chapter 6 ; 
Schapera and Ghai i n Gluckman (Ed) Ideas and Procedures in Afr ican 
Customary Law 318-346; Elias The Nature of African Customary Law 
144-155. For Zimbabwe-Rhodesia , refer to Child The History and 
Extent of Recognition of Tribal Law i n Rhodes ia Chapter 11; Goldin 
and Gelfand African Law and Cus t om in Rhodesia Chapter 36 

Gluckman op cit 172 

Chapter 2 

Cf Bohannan African Ou tline 194sq for a brief descri ption of the 
mar~et in West Africa . This institution was unknown in Southern 
Africa 

5 '1aine Ancient Law 100; Gluckman op cit 17lsq for an exposition of 
Lhis notion 

6 'T'J.,. tradi tional era£ ts such as the smelting and forging of metal 
implements, manuf acture of bark or wild cotton c 1 oth (Posselt }ac t 
and Fiction 103) have all but died out 



features. All endur ing relationships (whether of c ontract or status) 

were, ideally , relationships of the utmost good faith
7 

In addition, 
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most transactions were marked off by the observance of special formalities . 

Each type of contract required its own formality which appear ed to be 

necessary and essential for the creation of a valid legal relationship. 

While t he requirements of form and good faith appear contradictory, this 

is not necessarily so . Contractual relationships were sustained over a 

long period of time and , indeed, were most common with neighbours or 

persons within the immedia te community. Once the initial formalities 

had been completed, there was a tendency to expand the contractual 

relationship i nto a quasi-kinship relationship , viz the parties would be 

obliged (morally at least) t o render 0ne another assistance and protection, 

in the same manner that kinfolk are obliged to care for one another. In 

this fashion, the social ciistance which separated the contracting parties 

could be bridged and an ~ r lur ing relat ionship established. There was, 

however, no general model of contract in customary l~w, such as there is 

in the common law. Finally, the creation of contractual rights and 

ubligaLions wa~ dependent upon the conveyance of property . Simple consensus 

was insufficient to give rise to a valid contract; either goods had 

to be Jelivered or services performed before a tribal court \,,.1uld enforce 

bl
. . 8 

an o 1gat1on . 

There is a complete dearth of authority in Zimbabwe-Rhodesia regarding the 

A[ • 1 1 1 ' h" 9 l b 1 r1can womans pow~r to c reate contractua re ations ips • 1'1e tr1 a 

courts consider that unmarried and married women are under the guardianship 

7 These characteristics are fully expounded by Gluckman op c it 175sq. 
nn interesting feature of customary law is the emphasis placed on 
obligation at the expense of right: Gluckman op cit 199sq 

8 Bennett App~ndix E Questions72 and 73. Each of these characteristics 
was conf irmed in the author's r esearch project . I nformants stressed 
that unless cash wece paid, goods delivered or services performed , 
there could be no valid contract . Maine said tha t ''conveyances and 
contracts were pracLically confounded" and "a Contract was long 
regarded as an incomplete l.0nvey<i11ce" (cited i n Gluckman op cit 183) . 
Cf Schapera, regarding ~he Tswana law, where a bare promise does 
give rise co ~n enforceable contract: Schapera op cit 319 

9 What follows is based on the author's researC'i ·.)roj ect , Appendix E 
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of their fathers and husbands respectively ; they are unable , ther efore , 

to enter into a contract with another person, without the assistance of 

their guardian . The reasons for this are twofold . Tribal courts argue 

that the guardian gives his ass istance as a favour because the woman needs 

his knowledge and experience in worldly matters . Secondly , the guardi an 

will always be held responsible for the woman's actions and it would be 

unfai r to permit a woman to commit her guardian to an unfavourable bar gain 

without his knowledge . It would, however, be difficult to extract a hard 

and fast rule from the information given , I n practice, women frequently 

participat e in petty commercial transactions, such as the bartering of 

b k d dl k . h h . d . ' • lO beer , pots, as e ts an nee ewor etc wit out t eir guar ian s assistance 

If the woman' s guardian is away from home, no one would deny her power 

to purchase goods to maintain her family. Much appears to depend on the 

i mplications and value of the contract and the attitude of the other 

contracting party. Informants said, for example, that a woman could not 

enter into a contract for the purchase of a motor car or bicycle without 

the assistance of her guardian. It s eems that if the other contracting 

party is not a ~insman, f riend or neighbour and if the value of t he goods 

or services is considerable, the woman will require her guardian ' s 
. 11 

as!:>1stance Depending on the circumstances , outlined above, i.nformants 

stated that if the woman entered into a contract without her guardian ' s 

assistance , he could r epudiate any obligations she had incurred
12

. 

With regard to widows a nd divorcees, howeve r, informants felt that they 

had full contractual capacity . They could enter into any transact ion they 
13 

chose and the assistance of a guardian was considered to be unnecessary 

10 In particular , women have , since early times , performed services 
as midwives (Holleman Shona Customar y Law 243 and 351; Bullock 
!'he Mashona 196) and diviners and ~angas (witchdoct ors) (Bourdillon 
The Shona Peoples 189 ) - services f which they were paid. The 
payments formed the mavoko property: Chapter 8 

11 Bennett Appen~ix E Questions 51 , 56 and 60 . Some informants a r gued 
that if R woman enLered i nto a contract which was " outside her female 
activi L~s" (ie outside the female role) , she wou ld require her 
guardian's consent 

12 .Bennet t Appendix 
not consistent: 
actions , how can 

3 Bennett Appendix 

E "uestion 56 ; 
if the guardian 
he , at the same 

E Question 60 

the law stated her e is certainly 
i s to be held liable f or the woman ' s 
t ime , repudiate her contracts? 
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l ~n the Eur opeans arrived in Zimbabwe-Rhodesia , they brought with them 

a variety of commercial transactions , previously unknown to traditional 

~ust0r·•ry law. The i ndigenous legal sys t em was unable to develop sufficiently 

fact L~• accommodate these tra nsactions and , as a result , the district 

commissioners ' courts, almost invariably , applied the common law t o s uch 

transactions
14 

Even t hese courts have paid scant attention to the 

woman 's con tractual capacity . They hav e introduced the notion of eman-
• • .h f . · 1 . . . 15 c1pat1on 1 , r te purpose o cer tain mercant1 e act1v1t1es . In one case , 

£or instance , a widow who continued to farm her deceased husband ' s land 

was held to be emancipated with regard to the con t r act she had entered i nto 
16 fe r the sale of crops We may assume, therefore, that , consonant wi th 

17 the district commissioners' view of the status of African women if the 

\.Oman has not been emancipated , she l acks contractual capaci ty and requires 

t l1e ,1ssistance of her guardian . 

The law has now been rat i onalised 10 terms of Section 3 (1) (b) and Section 

3 (2) of the African Law and Tribal Courts Act. The former section imp1ies 

thal contrac t s are tc lJe regulated according to the common law and t he 

latter section pr ov:de~ that: 
11The capacity of any African to enter into any transaction 
. . . shall, subje=t to any enactment affecting any such 
capacity , be determined in accorda!!ce with the law of Rhodesia." 

This m• • 111 s that African women are free to contract on the same terms as 

E11ropean women. The oroviso to this section provides that if the law to 

be ap plied to the transaction in question is customary law, then customar y 

!aw will determine the contractual capacity of the parties. In ascertaining 

whether customa ry law governs the transaction, special considerat ion will 
18 h:we t<) be given to the nature and tenns of the contr act . Prima facie, 

:~ll contracts are governed by the common law, in terms of Section 3 (1) (b) . 

Tn order to prove that customary law applies, facts will have to be 

alleged indicating that tl1i s choice of law rule be varied . The form and 

14 

1 6 

l, 

18 

1 
:
1)i Liyo v Hlupani l 940 SRN 155 ; 

•,.:.1kom. v Chikono 1946 SRN 377 : 
~" ngure v Muwirimi 1946 SRN 328; 

Tangwara v Tli~ i 1960 : ill 939 

Tasara v ,Agnes tv'anjaya 1958 SRN 853 

Elizabeth Makela v Gondongwe 1953 SRN 705 

as a minor under guardianshi p 

Se 0 the suggested interpretation. of this section iu Chapter 12 , 
dealing wit~ loc~~ standi: Chikosi v Chikos i (1) 1973 (3) SA 142 (R) 
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natur~ of the contract will be of as~ ~stance in indicating whether 

cus tomary law is to apply: any special contracts known only to customar y 

law would tend to suggest the appl iration or that system. Other con­

necting factors, such as the subject matter of the transaction , the place 

where it was entered into and the li fe style of the parties , will be 

relevant in assisting the court to arrive at its decision
19

. Prima fac ie , 

therefore , although a written hire-purchase contract entered into in 

Salisbury for the purchase of a motor car would ten<l to indicate the 

application of the common law , a verbal contract in respect of the loan 

of ~~ttle in the Tribal Trust Lands would i ndicate the application of 

i 1s tomary law. 

Even although there is clear legislation re01.1 lating the contractual 

lUpacity of African women , various European ~om.mcrcial and governmental 

i ns Litutions appear to be unaware of its provisions . Most tend to treat 

African women as minors who require assistance in order to enter into 

valid contracts , despite the fact that , for the purpose of the contracts 

1 0 question , the women should be accorded the same capacity as European 

women 

20 

20 

See Chapter 4 

Church of the Provi nce of Central Arrica Commission to I nquire into 
the Legal Status of Africa1 _:,m1;,n paras 60-66 
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DELICTUAL CAPACIT'i 

By delictuill capacity is meant thl. capaci ty to become bound in delict . 

More specifically, th-is means the power to act delic tually, namely , a 

person ' s power, by hjs wrongful act or faj l 11 r e to act, to affect the 

legal r e lationship between hims elf and another person. In Roman law, 

for i nstance, a child or infans was deemed to be culpae incapax; if 

the chi ld committed a wrongful act whi ch , in the normal course of events , 

wou]d give r ise t o liability under the lex Aq11_ilia , the injured party 
. . . . 1 

would have no claim agai nst him because he did not have delir.tu nl capacity 

The term delictual capacity 1s used more loosely in the court to refer 

bolh to the righ t to clai m and the duty to make compensation f or delictual 

acts . While a person ' s status may affect his abili ty to act as a r ight or 

duty bearer , it would be wrong tc i nclude these abi lities in the general 

notion of delictual capacity . Nonetheless, account must be taken of 

the effec t which status may have on the ability to bear rights and duties. 

In Roman law , again, sons in power, although capable of committing 

delicts (once they became c ulpae capax) did not have a duty to make com­

pensation. This duty rested on their patresfamilias
2 

The duty to make 

compensation a ,1d the power to alter legal relationships by delictual ac ts 

were thus separated in Roman law. Similarly, the son in power had no 

right to claim compensat ion in respect of wrongs he had suffered . Tl,is 

right vested in the paterfamilias
3 

Cus tumary law is, 1n maoy respects . similar to Roman law . During the 

li[eti111e of a rnan, all members of his family - that is, his sons, daughters 

and wiv<'s - are, i n principle , deemed to be under his control and he is 

assumed Lo be responsible for their actions . 

"In any action diret.:ted against a person, his father 
(or whoever is considered to be head of his family 
group) should therefore be SWJunoned as t he principal 
defendant and in p~~nciple be held liable for any 
damages that ma v ':le due ." 4 

1 Kaser Roman Priva:e Law 66 

2 Kaser op cit 210 

3 Buckland A Text-book of Roman .ciw 104 ; D 9.2. 7 

4 Holleman Shona Customary Law 259 ; Bo1 rdillon The Shona Peop1es 45 . 
Ir would be the offender ' s father . . rather ~han his samusha , who 
~ d bear resoonsib 11ity for the d~lict , a J 1ough, frequenLly, the 
two ro l es are joined in t he same person 
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There is no sugges t ion . in Shona .law, however , that a child or other 

member vi the family is i ncapable of committ ing a delict . In t his sense , 
5 

all persons are deemed to be cul pae capax The concept of the fath er' s 

vicarious responsibility for t he delictual actions of members of his 

family harmonises with vari ous other pr inciples of . c ustomary law. The 

power to con trol t he family proper t y is ves t ed in the head of the famil y. 

I n the t rad itional Afr ican subs i stence ec onomy, individual members of a 

family had little or no opportu11i t y to acq uire personal property and, 

whatever they did acqu cre was committed, in term~ of t heir obligations 

to their family, to be used to ser ve the family as a whole . Since 

compensation for delic tual wrongs wa s usually paid in the form of cattle, 

it w.1 s only natural tha t an injured party look to the per son who had 

contr0l of cattle for compensation . In short, if we a r e to accept 

that wrongs must be righted by the payment of comoensation, it would be 

poinlless to seek compensation from a person who had no property. 

Arrnrt from this, the customary law of delictual liability reflects the 

principle that individual interests tend to be of less account t han the 

interests of the family group6 A corollary of this principle is the 

notion thaL individual responsibilities tend to be shared by the family as 

a group, ie the family assumes -responsibili t y for the actions of the 
. d . . 7 1n 1v1dual . 

T'ie genc~ral rule tl1at a father 1.s liable for his children ' s delictual actions 

is b~ing chang~d by th~ tribal courts to take account of modern social 

Cl~nd it ions . It 1s now acknowledged, for example, thaL a father is 

responsib 1 ~ for h~s son ' s delictual acts only while his son is actually 

under his -:: untrol. If the son were to commit a delic:t while living away 

from home, particularly if he were living and working in town, he would 

be he.ld resronsible on his own account . What has prompted this change 

of attitudP, howeveT . is the fact that the son is, very often, economically 

self- s upporting and , i n cons equenc~, capable of paying damages himself ; 

5 Unlike Xhosa law. £or ins tance : van Tromp Xhosc1. Law of Persons 2 

6 Bolleman Issues i n Afri..:an Law 2- 6 

7 'T'h.i.s is of t en ':enned ' 'g r oup res ponsibil itv": Har tland Pr i mi tiv e 
~ 48~ Driberg "T'1e African concention of law" (1934) 16 Journal 
of Comparative Legislation and International Law 232; c f Elias 
The \ u-::-e o:: Af rican Cus':.omary Law 87sq 
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but it cannot b P sai d LhJt a clear exception to the s~neral rule has yet 

been conceptualised
8 

The wrongdoer ' s status as a husband and father also 

inf lue nces t he thinking of the tribal courts . Where a man has married 

a nd se t- up his own abode, away from his f a the r, i t lS felt that he should 

be held liable for his 0WO actions because he is now, to a large extent, 

independent of his father 
9 

Possibly , t hese new attitudes in time, may , 

affec t the delictual liability of daughters as well but, in this regar d, 

the Liibal courts will probably be more conservative . The son's liability 

for his own actions is i nfluenced by his status and opportunities for 

becoming socially and economically i ndependent of his father. The daughter 

may never, of course, become the head of a family unit (in the view of 

t he tr ibal courts at l east) and her opportunities for seeking an independent 

1ife ar e , in practice , more limi ted than a man's . 

A fJthe r may r enounce hi s responsibility for his son ' s actions
10 Holleman 

indicates t ha t "suc h a unilateral decision of a father can have no effect 
. " 11 un less i t i s endorsed by t he communi ty Accordingly, a public 

dec l a r ation should be made, at which the f ather must give his reasons for 

h 
. . . 12 

t e aec1s1on . There is no authority for supposing that a father could 

take t he same action i n respect of his daughter . The renunciation of 

paren t al r es ponsibility for a son is rare and is likely to be challeneged 

by t he plainti f f i n an act i on if the son himself is unable to make f ull 

rompensation
13 

Partly because a daughter is usually in J l ess favourable 

position , econcomically, than a son, and partly because it would s e t an 

un 11 111 • .tl pr ecedent of f emale independence, it is unlikely that a val id 

r enunciation could be made in respec t of a daughter . 

8 Hollema, Shona Customary Law 260; Bennett Appendix E Question 64 

9 Bennett Appendix E Question 62: inf ormants felt that marriage was 
the mos t important f actor in establishing a man ' s independence from 
his fa the r . The f act that he was considered Lu be responsible for 
t he ma intenance of his own wives and children , of course , tended 
to indicate that he should be responsible for his own delictual 
act ions as we ' l 

10 Ben11ett Appendix E Question 65 ; Holleman Shona Customary Law 261 

11 Holleman ibi d 

12 For instance, persistent misbehavio• r , a s where a son persisted in 
seduc ing girls: Bennett Appendix E Question 65 

13 Ho l leman ibid 
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No writer m--i kes any ,nention of the right to claim damages fo r wrongs 

suffered. On g~neral principles , it could be argued that although the 

right inheres in t he individual son or daughter, they cannot c laim because 

they lack locus standi . Their guardian will be required to assist them 

i_n court. (Merely because the individua l lacks locus standi , however, 

should not lead t o an assumpt ion that the right t o claim compensation 

vests i n the guardian or the oerson appearing in court)~ 

Once a woman marries, she becomes the responsibility of her husband and 

he is held liable for any delictual action she may commit . If she commi ts 

a serious offence , on the other hand, such as homicide , witchcraft or 

arson, her husband may r enounce his res ponsibility by sending her back 

to her ow71 family
14 

There is no suggestion that the wife is culpae 

incapax; her husband simply bears responsibility for her actions. 

Widows and divorcees may remain unde~ the guardianship of the i r deceased 

husband ' s family or return to trei r own f amily , a s the case may be. It 

may be expected . therefore, that t he appropriate male wi ll be held 

r esponsi ble for their '3Ctions . The phenomenon of a widow or divorcee 

who is prepared to liv,, independently of her own or her husband's family 

is something new It is not surprising, therefore. that nc rule has been 

evolved to c:.i. ter "or this s i tuation. It is l ikely. however, for the 

purposes of wrongdoing, that the woman would be expected to pay damages 

herself, if she were £•nancially able to do so; if she could no t afford 

lo pav damages , ~er family would find it diff i cult to escape the i r 

responsibility . 

Generally speaking. the married woman has a right to sue tor compensat~on 

for any wrong don~ t0 ~er 15 . The right accr ues to her pers9n~lly and , 
16 

although she should be duly assisted by her husbAnd i n pursuing the 

claim, he cannot dc>ny her t he righ t to bring he r a,c tion. I f he at:tempt~d 

to do so, she wou:d ~e enl it led to request t he assistance of her v ill~ge 

14 ~olleman Shona : ustomary L4w 205; t his action ma~ we ll, of course , 
orecee~ d ~sso ~::on of the marriage 

15 Benne tt Appe~d x E Question 31 

16 Holleman Shon2 ·:~-'s _umary ~aw 209 
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17 headman . ln particular, wivts have the right to sue their own husbands 

for wrongs committed by the hus bands, such as interference with thei r 
18 

~ property or the transfer of property from one house to another . 

The case should , initi ally, be heard in the family court and, although 

the wife does not need to be a ssisted at this stage , she may call on 

one of her husband ' s male relatives or the samukadzi to help her in the 
19 presenta t i on of her case If the matter is serious, or if no solution 

can be f ound i n ·the family tribunal , the wife may return to hel: own 

t ami ly and initiate act i on i n a higher court, supported, this time, by 

f k
. 20 one o her own 1nsmen . 

The approach o f the district c ommi ssioners ' courts has varied littl e from 

t hat expounded in the tribal courts . They r ecognise, for example, that 

A fathe r i s liable f or the delictual ac tions of his children. In 
21 

Matiyenga and Mamire v Chinamura and Others , the leading case in point , 

where two nine year old children deliberately drove cattle over a cliff , 
22 

their father was held responsible for payment of the damages It is 

clear , from the cases, that this rule is applicable in the case of daugh ters 
• 23 

as well as sons . 

17 Holleman ibid notes that if the case is a petty one, for example 
if t he action involves t wo women or is a matter of defamation, the 
court may well hear her unassisted 

18 Bennett Appendi x E Questions 27 and 29 

19 Bennr t t Append i Y E Question 30 

20 There is no inf orma t ion r egardi ng the delictual capacity of widows 
and divo r cees. On general princ iples , we may safel y assume that they 
fal l under t he guardianship of their fathers (in whi ch event the 
f ather becomesl i able f or their deli c tual acts) or, in t he case of a 
widow, if she chooses kugara nhaka , the deceased's heir becomes 
responsible for her 

21 1958 SRN 829 

22 

23 

Followed in Ruwo v Rabson 1965 CAACC 20 , a 
inJ uries inf licted by an eleven year ol d . 
~ssumed tha t the child was culpae capax 

case i nvolving personal 
In this case it was 

George v Gabaza 1948 SRN 428 ; Andrea v Mangarayi 1966 CAACC 32 ; in 
• ">th these case s customar y law was ap plied , bu t t he court felt that 
:here could, in t erms of t hat system, be no liabi l ity in t he absence 
o 111alice (presumably they meant dolus) on the part of the child. See 
also Ben Mhandu Tsodzo v Simon Ch~ 1977 CAACC 22 ; cf Richard 
Munet s i v Timothy (unr eported) CMCC 25/1969 and Anders on v Burawo 
(unreported) CAACC 47/1969 , c i ted by Child The History and Extent 
of Recogni t i on of Tribal Law in Rhodesia 87 
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The Court of Appeal departed from t he rule enunciated i n Matiyenga ' s 

cJse , however, in its aec_sion in Edwin Mombeshora v Kennie Chirume24 . 

The court felt that thE oasic idea of a father ' s liability for his son ' s 

wrongful actions 

"is that the family as a whol e is liable for any wrong 
done by any of its members , and the father is sued as 
the controller of what Dr . Holleman calls 'The patri­
estate ' . If the wrongdoing son is no longer part of 
the family. unit in an economic sense, there appears to 
be little justification f or making the family liable for 
d;;image caused by him." 

Because of the considerable changes brought about by the urbanisation of 

Africans , the court felt that it would no longer be in keeping with social 

real ity to hold a father responsible for his children's wrongdoing, in 

all circumstances . Accordingly. it held that if a child were physically 

adult, had established an abode for himself apart from his fa ther and 

were economically independent, this would suffice to show that he was 

emancipated and, therefore , liable for his own de l ictual acts25 . There 

is no reason why the yrinciple expressed in Edwin Mombeshor a ' s case 

should not be extended to apply to daughters as wel! . In Violet and 

Mahlaulo v Girison26 , for instance, the court held that a father was not 

responsible for his daughter's delictual acts where she had be~n living 

in an irregular mnon with a man for a number of years and had borne a 

number of chi ldren by him27 . 

1'l1e <ltstric~ c0mmissioners' courts have , similar ly , recognised that a 

husband is to be held liable for his wife ' s wr ongdoing28 Conversely, 

they have ac.:..:e pted that a wife has a right to sue for deljrtual damages 

24 1971 CAACC 30 

25 Presumably , the court ~ad tacit eman~ipation in mind. This decision 
was followed in Stewart a/b Patrick v Chigumbura 1971 CAACC 35 ; cf 
Takawadiyi v Muny0kwi Siyawamwaya 1969 CAACC 47, where the children 
involved i n the i nL~dert ranged ~n age from 33 :o 15 years ; the 
court held that their paren~s could not renounce their parental 
esponsibility 

26 1964 CAACC 43 

27 Unfortunately, the court introduced , i n passing. another principle 
that "she was no longt under her father ' s control but under the 
cont rol of her ' husband ' . '' This makes it uncertain whether the 
woman herself is considered to be responsible for her delictual 
actions or her "husband" 

28 Muchechesi v Sev~n 19o9 CA.A.CC 43 
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suffered by her (ie the ~ig11l accrues to her personally) but she must 

~ ~ h b d h h b • h • 29 br assisted in court uy 1er . us an wens e rings t e action . 

No doubt, th~ rule that a widow or divorcee is emancipated30 would include 

the notion that she is responsible fo r her delictual acts and, likewise, 

is entitled to sue for delictual damages on her own account. 

The conflict of laws rnay require variation of the basic principles 

enunciated above. If the delict in question is one governed by the common 

law (and this will be determined under Section 3 (1) of the African Law 

and Tribal Cour ts Ac'::). the question then arises whether the woman's 

delictual capacity should be governed by t he connnon law as well, regard­

less of her capacity ·.mder customary law. By analogy with Section 3 (2) 

of the Act, it can be argued t hat unless the claim for delictual damages 

(or the obligation to make compensation) arises out of customary law, 

the wonwn' s delictua:!. capacity should be de termined by the common law. 

If, for example, liabil ity in delict were to be governed by the common 

law, then the ~oman's delictual capacity and her locus standi would be 

governed by the same system. (In all the cases cited above, it should 

be noted, customary law was the system applicable and this point was 
. d 31 , not cons1 ered ' 

Locus stantli and the rights and duties flowing from the cormnission of a 

delict are, of ~ourse, separate issues. A woman may well have the right, 

in customary law , to sue for damages i nf licted on her but she may lack 

the power to brin~ the action without the assistance of her guardian . 

In the converse situat10u, locus standi and delictual capacity are, as 

a malter of practice , l i nked. If a woman does not have the duty to 

29 Meri v Merica 1966 CAACC 53; Henry Bwerudza v Samuel Muzunye Mhlanga 
1959 SRN 895 

30 ChavLer l3 

31 Cf Keresiah and Jack v Martha and Mugweni Masimba 1958 SRN 827 , 
where an action for ~ersonal injuri~s was heard under the corrnnon 
law but the women involved - both plaintiff and defendant - were 
assisted by the i r guardians . Similarly, in Meri v Merica 1966 
CAACC 53 , the c.•:--c ior appeared to be goverried by the common law but 
the court fel t :~a t both parties ought to have been assisted by 
their husbands. These cases were heard , of course , prior to the 
µromulgation of :he Af rican Law anc' ~riba.' Courts Act 
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make compensation for her own wrongdoing, she normally lacks t he power 

to be sued in court as well . The person who will be held responsible 

for pa yment of compensation will have t o be present . If we were to 

accept that various aspects of the case might be separated and different 

systems of law applied t c each aspec t , we might deter mine delictual 

liabili ty under one system of law, capacity under another and, possibly, 

locus stand i under either system. The court in Teacher Tevera v Julius 

Chiveza
32 , however , depreca ted t he separati on of a case into various aspects. 

On t he basj s of this authority , one could argue tha t if a delict were 

gove rned by the common law, in terms of Section 3 (1) of the African Law 

and Tribal Court s Act, then all issues a ssociated with the delict should 

be governed by t he same system. Thi s wou l d include delictual capac ity . 

I n tenns of Sec t i on 3 (2) , moreover, l ocus standi would also be determined 

by t he system of l aw governing delic tua l liability . 

32 1975 CMCC l 
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12 LOCUS STANDI IN JUDIClC 

Locus sLandi in judici~ Oh d DS the power t c sue or to be sued in a court 
• l h . fh ' • l without assistance Te i mportance o t e woman e capacity or ack 

Lltereof should not be underestimated. I f she is not permitted t o app r oach 

the court to seek protectiou or enfor cement of a right mer ely because 

she is not duly accompanied by her guardian, any righ t she might have would 

b~ an empty one . The decision whether to appear in court lies, obviously, 

with the woman's guardian and, should he decide not to take up her case, 

he may. in ef fect , deprive her of her rights . 

In the t ribal courts, it 1.s generally held t hat a woman may not approach 

Lhe court withouL the as sistance of her guardian. If the woman i s un­

married, her fa ther mus-t ,:1ccompany her. If the woman is married, her 
2 

husband must ~ccompan) he r . A variety of explanations have been 

ollered for this ru le. Male i nformants argue tha t t he assistanc e of 

the woman ' s guardian is considered co be a favour: she may r ely upon 

the experience and w1.sdoll' o: one more knowledgeable in matters of liti­

gation . Others say L',,i r cne guardian should be present in order to 

argue t 11e Cd Se be~at1SE -~ wil l bl.' ..: 1.d responsible for the woman ' s 

actions . 

W1'atevEr thE reas::,nc; fc-.:: ':he ru le. ;, ragmatic considerations havl.! dictated 

i:: rlc'laxation . nar ti:: ·•-ar!y L n as0 ~ invol v i ng married women. Should a 

~•fe wish tc sue ~er ~usband f o~ any m~tr1monial offence, she clearly 

TI1e proper procedure is for 
f,. 

he- tc seek the inten "1~i,...,n of "ler husband ' s sister . 'If the samukadzj ' s 

;11fluence 1s r o no ava '. tl-ie matter may 1-\ e raised in t he family court 
5 for debate . Shou' c.'. ~rove i moossible to reach a decis ion i n that 

,. Claasen Diet 1.0na r j of Legal \.fords and ..,hrases Vo i 2 365 

2 qolleman Shona ~ustomary Law 209 ; 3ourdillon The Shona Peoples 70; 
Child The History ~~d Extent cf Recogniti on of Tr~bal Law in Rhodesia 
94 : Bennett ~•n~ndix E Ques tion SZ 

3 Bennett Appen~•x ~ 0ues L~on 57 

Holleman 22-..0J. , ... - the saP" _\adzi (v,1. .weme): refer to Chdpter 2 

~ Holleman ibid 
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forum , the matter may t hen be referred to the wa dhead's court , in which 

event the woman must be duly assisted by one of her husband ' s senior 

male relaLives. Alterna Lively , the f amily court may refuse to listen 

to the wife ' s complaints; in this event, she may return to her family 
6 and request her father to take up the case If her father decides to 

do so, he must accompany -her to the wardhead ' s court. Should the wife 

be denied assistance from any of these sources, she may approach her 

husband ' s village headman (samusha) and ask for his assistance. Where 

even this course of action had proved unsuccessful, some of the tribal 

cour ts were prepared, in extreme situations, to hear the woman wi t hout 
7 

the presence of a m3le . 

This broadly speaking is the type of procedure which should be followed 

in ('ases of matrimonial dispute and in cases where the wife ' s husband 

has refuseJ to assist her in Lhe prosecution of any wrong she has 

suffered. Should the woman wi s h to go as far as p recipi tating the dissolution 

of her marriage, however. she may take more immediate action. She may 

deserL her hu~band and return to her own family She is advised to pro-

vide some oroof of mallteatment by her husband , if pnssible, in order 

to convin C'cher family thaL they should take up her cause. Because 

dissnlt1tion involves the return of rovoro, her fami ly cannot be expected 

~c respond to ber problems enthusiastically8 In fact, if they suspect 

that I.he woman is at Fault, they may well chastise her for her foolish 
11ehav i our and send her back to her husband. Once her father has been 

convinced that his daughter has j usti f ication for deserting her husband , 

he may proceed to dissolve the marriage. 

1 11e rule that a married woman must always be assisted by her husband 

may also be relaxed if her husband is not available. The most common 

instance is where the husband i s working in town and his wife i s living 

in a Tribal Trust Land. St~ic tly speaking , the woman should fi rst 

approach her hus~Rnd's re l at i ves to seek assistance of a senior male . 

o Bennett Appendix E Questions 30 and 57; in the case of dissolution 
Question 4L. 

Bennett Appe"dix E Question 57 

8 Bennett Appendix E Question 41; regarding the return of rovoro , 
see Holieman op cit 297sq and Child op cit 26-30 
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1f they are unwilling to help her . she shoul d approach her village head­

ma n. I n the absence of any assistance from either of these sources, 

severa l courts have stated Lhat th~y a r e prepared to allow the woman to 

proceed with her action unassisted , provided that t he matter is trivial 

or fairly urgent9 If the ma tter is serious, t he woman will usually 

have to wait until her husband r eturns . Alternatively , she may seek 

the he lp of one of her own male relatives if the mat ter is both serious 
10 

;-rnd urgent 

The same considerations apply to both widows and divorcees. If a woman 

has been widowed (and she has elected t o remain wi th her deceased 

husband' s family) , either her husband ' s heir (if old e nough) or one of 

hjs senior male relatives should accompany her to court . In the case 

of a wiJow or divorcee who has returned to her own family , her proper 

assi~tant is her father Again, s everal tribal courts have i ndicated 

that if t he r,.;,oman has decided t o J.ive independently of either her hus­

band's family or her ::iwn f amily , the y will hear her unassisted . Others 

havP ~aid that she should obtain t he help of her v illage headman
11

• 

It 1,wuld be presumptious , however , to infer that the tribal courts have 

i ntroduced the notior. of an 1'emancipated11 woman; rather t heir attitude 

should bL· considered 1p_ terms of their general desire to achieve an 

acceptable settl ement of a di spute , without rigid adherence to rules of 

l . 11.,1 • 

The sJme rul e that the woman requires assistance is applicable if she i s 

being sued. The reason usually advanced for this is thpr her guardian must 

½ave a n oppor t unity of arguing the case, since he will, ultimately , be 

responsible for the of damages 
12 

This aspect of the woman ' s payment any 

locus stand 1 ]. s closely assnciated , of cours e , with her guardian's 

liability for her act~ons which was considered in the previous chapter . 

9 Bennect Append i x E Question 57; Holleman o:e C ' r .~ 209 

10 Bennett Append i x E Quest ;.. on ) 7; Holleman ibid; Chil d oe cit 94 

11 Benne tt Appencix E Quest:· on 61 

12 Bennet t Append i x Questi on 57 
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The attitude of the tribal courts has been echoed in the district 

commissioners' courts and the Court .) f Appeal where it has been held 

that an African woman must be duly assisted by her guardian. The basic 

rule should be read subject to the provisions of Seclion 3 (2) of the 

Af rican Law and Triba l Cour ts Act ! 

"The capacity of any Africau .. . to enforce or defend 
any rights in a court of law shall, subject to any en­
actment affecting such capacity~ be determined in accor­
dance with the law of Rhodesia: 

Provided that , if the existence or extent of any 
right held or alleged to be held by an Afric~n or of any 
obligation vesting or alleged to be vesting in any 
African depends upon or is governed by customary law , 
the capacity of the African concerned in relation to 
any matter affecting that right or obligation shall be 
governed by customary law . " 

• • h b ' d' , 11 • dl3 This section as not, as yet, een Ju 1c1a y interprete . In essence, 

it would seem that an African woman has the same power of locus standi 

as lier European counterpart unless the issue in question is one which re­

late~ coor arises out of customary law. As Child quite rightly points 

out, there is no discretion regarding the determination of capacity, 

once the applicable sys t em of law has been ascertained in relation to 

the right or obl igation i n question14 The problem, however, is to 

det€rmi ne whether the ~ight or obligation in question arises out of cus­

tomary law and 1 in this regard, Section 3 (2) of the Act gives no 

guidance, We must, accordingly~ refer back to Section 3 (1) of the 

Act. Prima facie, th~refore, if the case in question relates tc any of 

the matters specifiea in Section 3 (1) (a) of the Act, the woman ' s 

locus standi must be determined in accordance with customary law; other­

wis<" it is determined bv the connnon law if the matter falls within the 

ambit of Section 3 (l; (b), This was the approach of the court in 

Chikosi v Chikosi (1)
15

. Thew e o ~ a c ivil marriage sought an order 

regarding the cus tody of c hildren and maintenance pendente lite . She 

approached the cour t ~~assisted . In deciding that she had locus standi, 

1 3 Apar t from Chikv , v Chikosi (1) l973 (3) SA 142 (R) considered infra 
1 4 Child op cit 94 

15 supra; and this was also the approach of the court in the more recent 
decis ion Ruth Gwa tictzo a/b Tendai v Chaniwa ChimufomlJ 1976 CAACC 
~ at 46 
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the court said: 

" Since the right of an African to claim dissolution of a 
civil marriage is not one of the matters referred to in 
sec . 3 (1) (a), the conunon law and not customary law is 
clearly applicable in such a n action , and the capacity of 
a married woman to bring s uch action must therefore be 
determined according to common law, 11 

I n passing, i t should be noted that a lthough African women do not, normally, 

have locus standi in the eyes of European courts, 1n civil cases (unless 

t he ma t ter arise1:1 out of the common law , as described above) , she always 

has l ocus standi 1n criminal trials . In these circumst ances , the African 

woman i s a s sumed to be responsible for her own actions and she does not 

need t o be assisted by her guardian i n court. This rule has never received 

j ud i cia l comment and, in order to r ationalise it , we would have to argue 

t hat crime i s governed exclusively by the common law and, accordingly , 

questions of locus standi must be determined by the same system
16 

I n ci vi l cases , the district commissioners ' courts have recognised the 

enham·ed capacities of. emancipated women . In a number of decisions, the 

Cour t of Appeal has s t ated that although an African woman may not 

approa<:h the court wi t'lout her guardian , this rule may be waived i,f it 

d h h • • d17 ff h' h h is prove tats e 1s emancipate In e ect, tis means tat t er e 

1 • h h • • d18 I ,s ~ rebuttab e presumption tat t e woman is not emancipate t 

bas bet?n held that a ~idow or divorcee who has decided to live separately 

t r am her hushand 1 s f amily or fat her19 and a woman who is carrying on 

bus i nes s as a l icensed trader
20 

have locus standi , 

16 An argument which may be related to Section 3 (2) of the Act 

17 Kuyu v Mar i.a Mayo 1953 SRN 675 ; Tasara v Agnes Manjaya 1958 SRN 
853 ; Hlambelo v Dandane 1964 CAACC 45 ; Goldin and Gelfand 
African Law and Custom in Rhodesia 193-194 and Child op cit 94-95 

18 In case s which have rea ched the Appeal Court and this presumption 
ha s not been r e.Jl.ltted .jf the woman , the matter has been dismissed 
and the case returned to the district commissioner ' s court for 
r e trial : Maria v Nyamayaro 1950 SRN 47 5; Hlambelo v Dandane 1964 
CMCC 45 

19 Mabigwa v Ma t ibu,1. l946 SRN 360: 
a widow was permi tted to sue for 
no connnent from t he court 

M,mzar a v Nerera 1944 SRN 272 where 
an inher~tance ~nas siijted, w~th 

20 Tasara v Agnes Manjaya 1958 S~ 853 
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In severa ' cast!s , t ne -.. J'Jrt ha& s impl y r elaxed the rule requiring as s istanc e 
21 

.o comment . In Mu shariwa v Mwera and of Afr ican women and. has made 
22 Garwe , on t he other hand, a woman sued f or disso lution of a marriage 

in customary l aw, assisted by a male relative who was not her proper 

guardian under customar y law. The court did not object since 

" the real guardian has suffered no prejudice because 
even had he opposed the divor ce the grant i ng of such 
divorce was in order. '' 

This line of argument has, unfortunately, not been pursued. In an even 

more unusual case , a woman sued for her own seduction
23

. The court noted 

t he error but took no action because the defendant had suffered no 

prejudice , In a third case , the court permitted a wif e to sue unassisted, 

remarking that proceedings i n African civil cases should not be unduly 

hampered by formali ties , provided that the par ties were not prejudiced
24

• 

The courts have not indi~ . .ited what i s meant by 11prej udice" in these 

circumstances ; presumably, in the case of the woman 's true guardian, 

11 might be prej udiced if he were held r esponsi ble for the woman' s wrong­

doing without having an opportunity t o present a defence to the court. 

Whatever difficulties may be associated with defining prejudice, this 

app r oach is, i n general , to be welcomed . The purpose of establishing 

the distr ict commissi oners' courts was to provide quick , cheap and 

informal tribunals for Af rican litigati on
25

• Because these tribunals 

serve African litigants, they should , where possible , bear iP- mind the 

African attitude to the settlement of disputes ; and tribal courts, of 

course, will not i ns i st on stric t ~ unvarying application of rules of law. 

The urban woman r •·pquently f inds herself cut off f r om her own or her 

husband ' s family; she may not be able to show that she is emancipated 

i_n terms acceptable to t he district conuniss ioners 1 courts and it may be 

impr acticable to obtain the assistance of a male relative owing to 

distance, Lime and expense. Moreover, the woman may wish to sue her 

21 

22 

23 

24 

25 

Munzara v Nerera 1944 SRN 272; Ma10aret v Amon 1946 SRN 334; 
~lambase v ~ana 1937 SRN 84; Simon Machongwe v Christine Farusa 
1972 CMCC 2;. 

1947 SRN 396 

Nira v ~ar e te and ~gando 1947 SRN 416; this was unusua n the sense 
t hat the matter was heard under customary law in terms o~ which i t 
is the woman 's guardian, not the woman herse lf , who suffers dam~ge 

Mzondi wa v Maguta 1947 SR.~ 388 , citing wi th approval the dictum in 
~Ja. i rnul"\o v Kgaribaitsa 1931 SR 134 

Tambudzayi v Samuriwo 1976 (1) SA 407 (RAD) 
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guardian or he r guardi ~ nay be unwi~ling to take up her cause. In such 

circumstances, the woman cannu . rely on the various procedures avail ah]e 

to her in the tribal community . It would be inequitable to insist on the 

forma lity of male assistance if she were capable of conducting her own 

cRse26 provi ded that her guardian would suffer no prejudice
27 

I n c onclusion, it may be noted that there have been no reported cases 

from t he d i std.ct c ommi ssioners courts where an African woman was given 

the benefi t of assis tance by a curator ad litem. Rule 8 (2) of the 

Di s t rict Commissioner s ' Courts Rules28 provides : 

' 'If a pa r t y di es, or, i n t he opi nion of the cour t , is 
i ncompeten t to continue an action, t he action shall be 
s t ayed until such ~ime as the c ourt is sati sfied that 
ther e is an heir, guardian or other competent person 
to t ake ove r the legal responsibilities of such party 
or unti l such incompe tence shall have ceased to exist, " 

This provision does not jus t ify the appointment of a curator ad litem in 

the sense that a curato r 1s understood to f unction in ~ magistrate's court 

0r the Gener al Divis ior.: out 1. t may be useful if an African woman has 

~omrnenced proceed i ngs r wi t h the assistance of a guardian who, subsequently, 

becomes unable t o ac t Apar t from this, there is no provision in the 

Rules or the case i aw f or the appointment of a curator, prior to the 

cormnencemenc of proceedi ngs . In any event, it appears to be unnecessary 

in the d i s t r ict ~ommi ss i oners ' courts . As was indicated prev iously , 

thes e tribunals were established, 

" to prov ide a court wi th simple procedure, in which 
court Afr icans may have their civil cases determined 
with the minimum of f ormal i ty . '' 29 

In keeping wi t h t hese principles , the district c ommissioner and h i.s staff 

are under a du t y to assi st l iti gants wherever necessary; 

"district offic~·• s should not hesitate to adopt a father l y 
role in their ,r· '.s , by , for example, point i ng out t o 

2.6 In Munzara v :--Jerera 1944 SRN 272 , the woman was clearly i ncapable 
and she wa s as~ : sted by the court 

27 [ n Julia v Ma 
• or the cus t0"· 
<:he as~·star> 

•ncerned wi ~ 

- ~ 19S2 SRN 60S, a woman was not perm; tted to sue 
J: her ch i ldren on dissolution of her mar riage wi thout 

; :: 1-ier. fa t her becat.:s e t his matter was in .. i mately 
r 0 v ~ r o t 1 ere by making her f a t he r an i n terested o r ty 

28 Rhodesia Gover•rnet't Notice No 1151 of 1973 

29 Tambudzayi v S-'Jmu 1 •,10 1976 ( 1 "\ s: i,07 (RAD) at 408 



either party weaknesses in his case, and thus ac tively 
attempting to reach the t ruth . " 30 
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(The duly to assis t diminishes, of course, if the party concerned has 

legal representation31 .) These reasons may account for the fact that 

curators ad litem l1~ v d never become a feature of litigation in district 

commissioners' courts. 

30 Samuel Ntuli v Simon MlqII1bo 1970 CMCC xii; Mp.p;i,ye y ReP\Qn 'Murenwa 
1972 CMCC v 

31 Samuel ~~uli v S~mon Mlambo 1970 CMCC xit 
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13 EMANCIPATION 

We mus t acknowledge that we know very little of Shona law, either before 
1 the Occupation of the country or during the early years of the colony. 

The first writings, in the 1920's
2

, i ndicate that women were treated as 
3 if they were subordinate to men in a variety of ways . The early writers 

were not concerned, exclusively, with customary law and such,analysis 

as there was, was of a rudimentary nature. Be that as it may, it was 

stated that African women lacked "full legal capacity"; they were, there­

fore, (and one assumes that this inference was drawn from their lack of 

capacity) "minors" under the ' 'guardianship" of males throughout their 

lives4 . The courts later introduced the concept of emancipation into 

customary law . None of these connnon law concepts fits precisely the 

indigenous legal institutions5 ; in consequence, it is necessary to consider 

Lhe implications of imposing foreign rules in customary law. 

''1'tinority" , i n presen t day conunon law, means being less than 21 years 

old . This us~ally implies that the person c oncerned lacks full legal 

capacity although there is no precise correspondence between minority 

and lack of legal capacity: a person under the age of 21 years, for 

instance , may have attai ned f ull legal capacity by marriage or may have 

obtained certai n legal capacities6 Associated with the concept of 

1 Apart from the odd notes of missionaries, such as the Rev Father 
Burbridge , and t ravalogues, such as Selous' Travel and Adventure 
in South Eas t Africa (1893) 

2 Bullock, a leading authority in the early years of the Colony , wrote 
a short pamphlet Mashona Laws and Customs in 1912. He was followed 
by Posselt , an official in the former Native Affairs Department , 
writing i n 1927 and 1935. In 1928, Bullock produced what was, for 
some time , regarded as the locus classicus on the Shona - The Mashona . 
In his preface , Bu llock states that the observations were his own -
"the most valuable i mpressions of the Mashona were not noted on a 
palimpsest , with alien r ecords still appearing to distort the sense 
of the f resh inscription" 

3 Bu llock The Mashona 214, regarding the wife 's duties; and 245-250 

4 Posselt Fact dnd Fiction 45; Child The History and Extent of Recognition 
of Tribal Law in Rhodesia 89 

5 Refer to Chapter 3 

The difference between attaining majority under the Legal Age of 
Majority Act and the conferring of majority status is appar ent from 
Afrikaans terminology: a minor is minderjarig whereas one who has 
full legal capacity is m0ndig: DP (1937) 1 Tydskrif v i r Hedendaagse 
Romeins-Hollandse Reg 119 
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minority is the concept of ''guardianship" . There i s no uniformity in the 

use of this term in the connnon law and it is often supplanted by the term 
7 "parental power" . Guardianship has been defined as "the sum total of 

rights and duties of parents in respect of minor children arising out of 
8 parentage." In the normal course of events, both mother and father of 

a minor child have parental power over the child . The father's authority is 

superior, in that he has control of the minor's property and education, 

whereas the mother shares control over his person9
, Guardianship has 

never been precisely defined i n the common law and, in this context, it 

is no t necessary to attempt definition. More important is the association 

of the concepts of guardianship and ~inor i ty: a minor person (or, more 

accurately , one lacking full legal capacity) falls under the parental power 

(or guard ianship) of his guardians (usually natural parents). 

The minor attains f ull legal capacity and, at the same time, is freed of 

\Htrental control when he i s emancipated lO The t erm "emancipation 11 has 

been borrowed f rom Roman law and, although it does not mean quite the same 

as it did in the ancient iega l system11 , it s ignifies the manner whereby 

a guardian's power over bis children is formally terminated. A person is 

emancipated when he 1ttains the age of 21 years, enters into a trade or 

business on his own account (termed "tacit emancipation'' ) or i f he is 

gr anted majority by administrative act (venia aetatis, otherwise known 

as "express emancipation" ) 12 . 

The district commissioners' courts hold that African women are minors 

under the guardianship of thei r f athers (if unmarri ed) or under the 

7 Spiro Law of Parent and Child 30 

b Spiro op cit 27 

9 Spiro op cit 30- 33; Boberg The Law of Persons and the Family 458 

10 

' , ' ' 

Bober g op cit 375-377 

In Roman law, all those persons under patriapOtPstas had no legal 
capacity. Either as a punishment for disobedience or to enable a 
son to make his way in bt,.:;iness, however, a paterfamilias might 
free a per son f rom h is power by the formal act of emancipation: 
Kaser Roman Private Law 264; I 1 . 12 . 6 

12 Spiro op c i t 227-232 ; Boberg op ci t Chapter 18 
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guardianship of their husband if they a re married. It necessarily follows 

from such a proposition that , of whatever age , marital state or economic 

or social independence , the woman must be deemed to be in l oco filiae. 

Conversely, in keeping with common law conceptions, the courts have 

recognised that because African women play an important role in the economy 

and because they often live apart from their families , they should be 

deemed to be emancipated for certa in purposes , To call African women 
11 • 11 • d • f h • 1 d . 13 fl • f h minors is an a equate, 1 somew at mis ea ing , re ection o t e 

customary law regulating their status. Use of the cormnon law notion of 

guardianship is appropriate to describe the relationship between an Afr ican 

father and his unmarried daughter: it is appr opriate to describe the 

relationship beLween husband and wife but only in so far as it connotes 

the wife's lack of vJrious capacities while she is married . There is a 

considerable difference be tween the legal status of the unmarried and 

the married woman in customary law viz-a-v iz father and husband , respectively, 

which is not reflected in the term "guardianship1114 Provided we are 

aware of these difference, there is no great harm done in continuing to 

use the term 11guardian111 5
• In the normal course of events, t he guardian 

of an unmarried African woman, whether she be a spinster , a widow who has 
16 returned home or a divorcee, will be her natural f ather . If her father 

has died, her guardian will be his heir, usually his eldest son (the woman ' s 
17 oldest brother) . The married woman's guar dian i s , obviously, her 

husband; but if her husband has died , the marital union is not necessarily 
18 terminated in customary law . The widow may choose to enter into a levirate 

lJ In that it implies a youthful age; a term s uch as the Afrikaans 
onmondig would be more appropriate 

14 The married woman has locus standi and proprietary capacity in certa in 
c i rcums LJnces , for instance 

15 The courts in using the term "guardian" do not appear to be consi;iously 
imposing an institu tion of the common law, ie they do not , in the 
case of married women, appear to intend its use as a term of art 

16 Child 1p ciL 89; with regard to the acquisition of par ental rights 
over children born to a woman other than the man 's lawf ully married 
wife see Holleman Shona Customary Law 244- 252 

17 According to t he customary law of s uccession : Holleman Q.Q_ r l_l 330; 
Child op cit 102 

18 Holleman op cit 272 : the husband's family retains the right to the 
widow's reproc :tive abilities 
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union wich one of her deceased husband 's ma le relatives, in which event , 

the l a tter will become her guardian19 , Al ternatively, if the deceased ' s 

heir i s old enough t o a ssume responsibility for his position, she may 

choose t o remain living with him, in which case he becomes her guar dian20 

If the widow returns home, she reverts to the guardianship of her natural 
21 

f ather . 

The i dea of the emancipation of women i s entirely unknown to customary law 

and , i n this regard, the courts have openl y sought to change it . As far 

back as 1915 , i t was held that there could be a f ennne sole in customary 

l aw. As Hopley J sai d , in R v Gutayi
22

, 

" i n my opi nion when a native now gi ves his daughter ~n 
marr iage , he emancipates her from hi s power for good 
and all. " 

Al t hough t here was no express ment i on of the collllllon law in this judgment, 

it appears as if t hi s rule wa s deriv ed from t he common law proposition that 

a c hild may be emancipated from par ental power on marriage, In terms of 

this new r ul e , a wi dow or divorcee who refuse s t o return to her father ' s 

village (or, in the cas e of a widow, to ente r into a levirate union) wil l 

b d . d23 e eemed t o be emancipat e 

In a d ifferent sit uat i on - the case of Tasara v Agnes Manjaya
24 

- the 

def endant was· carrying on bus i ness as a licensed trader . The cour t held 

tha t she 

"must therefor e be he l d t o have been emancipated and ca pable 
of s uing and being sued i n mer cantil e t ransact ions ar i s ing 
out of her business . " 

.\gnin, although the point was not e-xpressly considered by the court, it seems 

that the principle of t a ci t emanci pati on has been transposed f rom the 

conrrnon l aw . 

19 Bour dillon The Shona Peoples 70; Hol l eman op c i t 234- 238 

20 Holleman op c i t 234 

21 If a young i dow r e tur ns home, t he marr i age will have t c be dissolved 
by return of r ovoro. Because practi cal circumstances ~ake this un­
a ttracti v e t o her f amily , she is usual l y encouraged to f ind another 
,usband to provide t he necessary rovoro : Holleman op cit 273 

22 1915 SR 49 at 62 

23 Eli.·abeth Makel a v Gondongw~ 1953 SRN 705 

24 1958 SRN 853 
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It may well be that women may be tacitly emancipated, 1n circumstances 

other than the management of their own businesses. A recent judgment
25 

i ndicated that the Court of Appeal would consider young men t o be emancipated 

i f they were living away from home and were financially independent of 

their families. The same reasoning could be applied to young, unmarried 

women . 

Four points should be noted in connection with emancipation in modern 

customary law. The first is that t his concept has been applied only in 

the dis t ric t commissioners' courts and the Cour t of Appeal for African 

Civil Cases. Although, on occasion , the tribal courts might accord 

Af r ican women powers which, strictly speaking, they de not normally have, 

t her e is no notion of an emancipated woman or of a woman with full legal 

capacity26 Secondly, it is necessary f or the woman to prove that she 
27 

i s emanc ipated. As Kerr P said, in Elizabeth Makol a v Gondongwe , 

ther e i s a rebuttable presumption that African women are not emancipated. 

The th i r d point is tha t it is uncertain whether emancipation confers upon 

a woman f ull or par t ial legal capacity. Tn other words. although one 

could say that Agnes Manj aya was emancipated for the purposes of her bus­

ines s , it i s unlikely that she would be deemed to be emancipated for othe·r 

r11 r poses, such as co1lLracting a marriage under custO!llary law , In the common 

l aw, the e f fect of tacit emancipation 1s the subject of debate, Certain 

wri t e rs a rgue that tacit emancipation liberates a minor from pairental 

power fo r all purposes whi l e others maintain that it is relative to the 

capac i t y t o perf orm Juristic acts only . The latter appears to be the 

1 
. 28 )e tter view 

25 

"Our case law and tne weight of modern juristic opini on 
regar d i ts sphere as that of t he capacity to act (contract), 
and deny its effecting f ull legal capacity." 29 

Edwi n Mombeshora v Kennie Chirume 1971 CMCC 30 

26 Bennett Appendix E Question 57 

L7 1953 SRN 705 

28 Boberg op c it 382~384 

29 D' Oliveira ''Venia Aetatis, emancipat i on and release fr u~ t utelage 
revisited : the Age of Maj ority ,Act 1972" (1973) 90 Sout :1 African 
Law Journal 60. In Ambaker v African Meat Co 1927 CPD 326 and 
Ahmed v Coovadia 1944 TPD 364 , it was held that a minor is emancipated 
nri '" wi th regard to cont racts connected wi th his business: Bober g 
"P c i t 392- 395 . See ', _kens v Daley 1956 (2) SA 11 (N) and Boberg 
op cit 396-401 for connnent 
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r · has not been suggested in the context of African cu~tomary law, 

however , t hat tacit emancipation of women has the effect of endowing them 

with f ull l egal capacity . 

Fourthly , t he Legal Age of Major i t y Ac t provides that: 

"A person shall be deemed to have at tained the legal age 
of majority when he attains the f ul l age of t wenty~one 
years . " 

Section 3 of the Ac t goes on t o provi de t hat nothing in the Act shall be 

construed to prevent 

"any per s on under t he age of twenty- one years from 
a t ta ining his majority at an ear l i e r period by op­
e r a t i on of law. " 

The common law pr ovides t hat a person attai ns the status of maj ority on 

marr iage and by veni a a e tati s 30 I t 1 s doubtful whether the i nsti t ution 

of ~cnia aetatis ha s ever f ormed par t of Zimbabwe-Rhodes i an co1Innon law 

si_ nce , as f ar as t he wr i ter is aware, i t has never been invoked. Apart 

from this , the appl ication of the Legal Age of Majority Act to African 

women has been expressly excluded i n tenns of Sec tion 2 ( 1) of the Af rican 

Law and Tribal ·cour t s Act31 which provides that customary l aw i s applicable 

even i f incons i s t ent with statutory provisions relating to the age of 

maj0r i ry or status of women . In view of Sec tion 2 (1), it i s arguable 

that the earlier decisi ons, cited above (in which it was held that an 

Af r i can woman i s emanci pated on marr~age) , have been overruled, Support 

for this argumen t wou l d derive from the view that the common law methods 

or em,1ncipa t i on. have been i ncorporated into the Legal Age of Maj ority 

Act and , accordingly, a r e now statutory methods of emancipati on . If one 

w~re Lo hold (and , on t he wording of the Ac t , this appears to be more 

reasonable) t hat t he com111on la-w has been unaffected by the Act , this 

argument wou l d fall away . 

In sunm1ary, t herefore , Ln t h e eyes of the district commissioners ' courts 

30 It is a r gued that the old Roman-Dutch instituti on of ven~a aetatis 
or express emanc i pation by sovereign order is no ;.onger part of 
South Af r i can l aw: Boberg op cit 378~38~ . It i s suggested that 
t:.1is wa s repea1.e<.' by the procedures provi ded for express emancipation 
~n t he South Af r ~can Age of Maj ority Act No 57 of 1972 

3 1 Chant e r 4 r egardi ng t ~e applica tion of t he repugnancy clause 
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at least, African women may attain full legal capacity aj; t er marriage 

(either in terms of customary law or the corrnnon law) followed by divorce 

or the death of the husband, She may, moreover , attain limited capacity 

by the operation of the principle of tacit emancipation, 

A concept which bears some relationship to emancipation is the notion of 

exemption from customary law. Especially in the former French, Belgian 

and Portuguese colonies, the indigenous inhabitants were permitted, in 

varying circumstances , to make formal application to opt out of customary 
32 law . A similar provision was introduced into Zimbabwe~Rhodesia in the 

f ormer Native Law and Courts Act, which provided that: 

"on application of any individual African the Secretary of 
Internal Affairs may , .. declare that the applicant shall 
for the purposes of this Act only, be deemed to be not an 
African." 33 

This provision was eventually repealed, in 1969 , with the promulgation of 

t he current African Law and Tribal Courts A~t , for a vaTiety of reasons, 

primarily because most Africans were unaware of its existence and, there­

fore, never ex.ercised their rights in terms of it. Other Africans, who 

were aware of its existence , refused to opt in favour of the common law 

because this implied that they had an inferior status imposed as the 

resulL of racial discrimination. In any event , the impl~cations of a 

changt.! of personal law were never studied by the courts. 

32 Robert "A comparative study of legislation and customary law courts 
in the French , Belgian and Portuguese territories i n Africa11 (1959) 
11 Journal of African Administration 124; unde~ Section 28 (1) of 
the Natal Code of Zulu l aw, an unmarried woman may apply to be 
emancipated : Seymour Bantu Law in South Africa 56sq 

33 Section 12 of Act No 33 of 1937. See Chapter 15 fo~ exempt~on 
procedures, I f an African, exempted from the opera _ion of customary 
l aw, were to sue or be sued by an African who had no t been so exempted, 
the A~t made no provision f or which system of law was to apply, This 
problem could be solved in the normal manner , today, unde,:- Section 3 
(1) of the Afric ~ Law and Tribal Courts Act , It would be a situation 
similar to that of l itigation between a white and an Afric~, 



14 THE EFFECT OF A CIVIL OR CHRISTIAN MARRIAGE ON THE STATUS OF AN 
AFRlCAN WOMAN 

Io this section, it 1s necessary to consider the effect of a civil or 
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Christian marriage on the status of African women . Generally speaking, 

this form of marriage does not modify the content of rights and duties 

in customary law; instead, it excludes customary law viz~a-viz an African 

woman's relations with her husband and children i n favour of the connnon 

law. In other words, the rights and duties associated with the status 

of wife and mother are determined by the common law, instead of customary 

law . We are concerned, in consequence, wj th a problem of conflict of 

l aws, namely, whether customary law or the connnon law is applicable . 

Africans, in Zimbabwe-Rhodesia, are free to enter into any one of three 

djfferent types of marriage , a marriage under customary law, in terms 

of the African Marriages Act, a civil or a Church marriage1 , both of the 

latter being regulated by the Marr iage Act2 and the common law3 , 

I n parts of Africa, this was r egurded as a valuable method of enabling 

Af ricans t o acquire t he s ame marital status as a European since most 

colonial marriage ordinances simply modelled themselves on European lines, 
4 thereby excluding the operation of customary law altogether When two 

Af ricans chose to have their marriage solemnised under a European marriage 

ordinance, it was reasoned that their choice "1as -.:.onsidered to be 

" , . . suff i cient to show that it was their intention that 
t he marriage con tract and all the consequences flowing 
Lher efrom should be regulated exclusively by English law." 5 

I~ wa& f urthL, reasoned that if one. isolated act (~e the marriage ceremony) 

we re governed by the corumon law , then all other, connected acts should be 

1 Wt· are not concerned with the effect of various other religious 
f.o rms of marriage, such as Islamic or Hindu 

2 Chapter 37 

3 In Zimbabwe- Rllodes ia, a civU marriage and a. Church ma't'r :i.age have 
t he same legal effect so , for all intents and purposes , an African 
has t he choice of only two types of ma:rriage: Hastings Chr;i.s ti,an 
Ma r 1.· i age in Africa 92,....94 

4 Hastings ibid ; Phillips and Morris Marriage Laws in Africa 135 

~ t ewin Studies i~ African Native Law 49 , citing the Niger i an case 
0 1 Cessario v Goncallo 1 NLR 41 ; Allott New Essays in African Law 
217, citing the Ni gerian case of Cole v Cole 1 NLR '5 
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governed by the same system. In Ni geria , for instance, the f act that t he 

parties had married under the local marriage act meant that on t he death 

of one of the spouses, his or her esta te , if intestate , wou ld devolve 

according to the common 1aw6 The form of the marriage pr ovided a far -

reaching s olution to any future conflict of laws problem. 

The simplicity and certainty of this approach has i ts a t t raction but i t 

mus t be r emembered that when the parties to a civil or Chr i stian marriage 

are Afr icans, their tul tural values and attitudes might involve reference 

to customary l aw, i n certain circumstances, if we are to give effect to 

their expectations . Many Afr i cans enter into a Chr i stian form of marriage 

Ln accordance wi t h the di ctates of their religion One need not necessarily 

infer that, as a result , all these people intended their marital relati onship 

to be governed exclus i vely by the connnon law , Alternatively, of course, 

they may have entered i nto a civil or Christian marriage without realtsing 

that the ommon law would be applied to all aspects of their ,1arital 

relationshi p . It was for these reasons that a Niger ian judge com,mented: 

" It would be quite incorrect to say that all the persons 
who embrace the Christian faith or who are married in 
accordance with i ts t enets, have in other respects attained 
t ha t stage of culture and dev elopment a s to make i t just 
or r easonable to suppose that their whole lives shoul d be 
regulated iu accor dance with English laws and procedure~." 7 

The r easonab l e expec tations of the parties themselves may be one f~ctor 

which we have t o take i nto account in deciding whether we are t o apply 

the common law. Another f undamental consideration is that of policy. 

State policy (usual l y detennined by the attitude of the Church to marriage) 

dictates t ha t, i n many i nstances, we are to apply the common law, regardless 

of the cultural at t r i butes of the parties, Pnlicy demands, for example , 

that a c ivi l or Christian marri age be monogamous and that tt be tenninated 

oPly on certain grounds by a court of cempetent jurisdiction. 

One is str uck by the inconsis ter y of the decision~ in Zimbabwe- :R,hL•~1es i a 

and their genera l lack of direction, when faced ~ith conflict problems 

6 

7 

Park The Sources of N;geri an Law 133 

Smi t h v Smith (1924) 5 NLR, cited by Daniels The C0pnnon Law in Wes t 
Af r ica 382 ; Allott op cit 218 
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arising out of civil and Christian marriages. Part of the reason is 

that these decisions were determined by the old statutory choice of law 
8 

r ules which were so broadly framed as to provide little guidance for 

thi , LJ I " " of conflict problem. 

The choice of law must now be made in terms of the present African Law 

and Tribal Courts Act . Initially, of course, the spouses are bound by 

any specific sta tutory choice of law rule , especially those contained 

in the Marriage Act and the African Marriages Act; but if no specific 

s tatutory rule exists, the res i dual rules are provided in Section 3 (1 ) 

of the African Law and Tribal Courts Act 9 . In Lerms of Section 3 (1) 

(b) of that Act, it would seem that the common law is, P.r ima f acie, 

applicable to marriages under the Marriage Act, This i s a general choice 

of l aw rule only . There is no indication in the Act whether all aspects 

of t he marriage are governed by the connnon law or, indeed, what is 

i ncluded in the c oncept of marriage . In particular, it is uncertain 

whether various r elated i ssues , such as custody and guardianship of 

~h i l dren on divorce, engagement t o marry and the reciprocal duty of 

suppo-r-t are to be governed by the connnon law, Difficulties in coping 

with t ho inadequacies 0f the Ac t are exacerbated by potential contradictions 

in ma tters such as adu l t ery , custody and guardianship of children and 

rovor o , which are regulated by Section 3 (1) (a) . Prima facie, these 

mat t ers are governed by customary law in terms of that sub,...section but 

lt may be that the type o.f marriage demands the applicat ion of the common 

law i ns t ead . I n any event , t he choice of l aw provided in Sec tion 3 (1) 

ar e but pri ma facie rules , variable 1£ it can be shownthat the parties 

have ,gr eed otherwise or. under Section J (la), "the j ust ice of the case" 

o t her wise demands Thcs gives the cou. ts a measure of discretion to 

apply wh i chever l egal system the reasonable expectations of the parties 

or policy dictate as the most appropriate in the circumstances. 

Firstl y, those a ~,ec t s of the marr iage wh~ch are clearly governed by 

the conunon l aw, in ~erms of s t atute or as a matter of poltcy, will be 

exami ned . We may t ~en onsider aspects of the marriage which may be 

governed by customary law . 

tl Sectit 3 (1) o f ~~e ~ative Law and Courts Act No J3 o~ 1937; ~ee 
Clrnpter 4 

9 T1 ' 'hierarchy" of norms suggested by Allott op dt 119 
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Aspects of the Marriage Governed by the Connnon Law 

(1) Capacity to Contract a Marriage under the Marriage Ac t 

Africans who wish to contract marriages under the Marriage Act have, 

initially , to comply with various statutory provisions under both the 

Marriage Act and the African Marriages Act . In general terms , the parties 

have t o obtain a certificate f rom the district commissioner stating that 

there i s no bar to the marriage in that the woman ' s guardian has consented 

to the union10
. This certificate is commonly termed the "enabl ing 

certificat~" . It must be delivered to the appropriate marriage officer , 

f • 1 • h. h h • • ' 1 • a11 a1 1ng w 1c t e marriage 1s 1nva 1 The district commissioner may, 

in addition, issue a certificate stating t he amount of rovoro paid and 
12 

its value , the amoun t remaining to be paid and the terms of payment 

In this manner, the Act recognises t he key role p .uyed by the bride 's 

guardian in customar y law. No matter what the woman 's age, his consent 

must be obtained in order t o create a valid union13 

If . however , the woman ' s guardian unreasonably or improperly withholds 

his consent, i t would s eem that Section 5 of the African Marriages Act 

is applicable, viz the parties may apply, t hrough their l ocal district 

connn1ss1oner , to the provincial commissioner, who may then authorise 

solemnisation of the union . The latter may, also, after consultation 

with th~ bride ' s guardian, es tablish the amount of rovoro . If the woman's 

guardian cannot be found , similar appeal may be made t o the pr ov incial 

commissioner to authorise solemnisation of the marriage. 

10 Section 12 (1) of t he African Marriages Act 

11 Section 12 (2) of the African Marriages Act 

12 Section 12 (3) of the African Marriages Act 

13 In terms of Sections 10 to 19 of the Marriage Act, public notice 
of the parties ' i ntent i on to marry may be publi shed in the form 
of bann s or notice posted by the distTict colllllli ssioner. An 
alternalive metboc exists whereby t he parties may obtain a special 
licence f rom the c. ~~rict c ommissioner. Once notice has been pub­
lished or a special licence obtained , the marriage may be solemnised 
by a duly au thorised marriage off i cer in the presence of two witnesses 
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The common and statute law of Zimbabwe-Rhodesia regulates the age at 

• h h • 1 • d • 14 f whic t e parties may contract a va i marriage In the case o a 

boy under the age of 18 years or a girl under the age of 16, the marriage 

is prohibited un less the permission of the Minister of Internal Affairs 

is obtained15
. The gua rdian of any minor chi ld may prevent the marriage 

b b • . h • f h • 16 yo Jecting t ereto in terms o t e Marriage Ac t . 

(2) Divorce and Annulment of the Marriage 

The spouses may obtain a divorce only in terms of the common and statute 

law of Zimbabwe-Rhodesia17 . Prior to the African Law and Tribal Courts 

Act, it seems that the application of the common law in this regard was 

a matter of policy: 

''The parties were married by Christian rites, and i t seems 
to me that the marriage must be subject to t he ordinary law 
of the land . That being so . the parties having openly 
entered i no the marriage, mus t s t and or fall according to 
our law dealing with marriage." 18 

One may now argue that the authority for applying the counnon l aw with regard 

to di vorce is to be found in Section 3 (1) (b) of the African Law and 

Tribal Courts Act. No doubt, however , policy consider ations still weigh 

heavily and a party would find i.t difficult to argue that the "justice 

14 Rasebolai Gorewang Kgamane v Onumets i Emmanuel 1963 CAACC 61; Child 
The History and Extent of Recognition of Tribal Law in Rhodesia 59-
60 

!) Section 23 of the Marriage Act 

J6 Sections 21 to 22 of the Marr iage Act ; Rasebolai Gorewang Kgamune v 
011umetsi Emmanuel 1963 CAACC 76. The formalities of the marriage 
and capacity to marry are regulated , largely, by statute . For this 
reason, customary law is excluded in terms of its definition in Section 
2 (1) of the Afr i can Law and Tribal Courts Act. Note that the common 
law concepts of consanguinity apply in respec t of Africans who wish 
to contract a marriage under the Marriage Act. Express provision is 
made in terms of Section 6 (2) of t he African Law and Tribal Courts Act 
for the exclusion of customary law in this r egard. -

17 Hahlo South Afr ican Law of Husband and Wife 362-363 : considerations 
of policy dictate that t he conunon law i s to be applied : " it is i n 
the interest of the State that t he mar riage tie, which invol ves a 
matter of the status of the parties and t he i nterests of the off spring, 
should not be lightly diStJlved" Carter v Carter 1953 (1) SA 202 (AD) 
at 205 

18 Sikwela v Sikwe!a 1912 SR .b8 at 170 
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19 common law . 
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I n addition, a spouse may petition either the General Division or a 

district commissioner ' s court for a declaration that a void marriage was 

null and void ab initio or for a decree terminating a voidable mdr riage20 

The common law applies in this regard as well, presumably as a matter of 

pol i cy although, in any event, customary law knows of no such thing as 

a void or voidable marriage .· 

The locus standi of the woman to apply for divorce, a decree of nullity 

or judicial separation is governed by the common law . The reason is that 

"Since the right of an African to claim dissolution of a 
civil marriage is not one of the matters referred to in 
sec. 3 (1) (a), t he connnon law and not the customary l aw 
is clearly applicable in such an action, and the capacity 
of a married woman to bring such action must therefore be 
determined according to common law." 21 

I t could, alternatively, be argued t hat since the right does not arise 

•Jut of customary law , her locus standi should be governed by the common 

l aw i n terms of Section 3 (2) of the African Law and Tribal Courts Act . 

The woman's capacity to sue for ancillary relief, such as maintenance 
22 and custody of minor children, is also governed by the common law . 

(1) Monogamy 

Considerations of policy dictate that all marriages contracted under the 
'l • 23 , arn age Act be monogamous . 

1 9 Hahlo ibid . Note that only a district connnissioner 's court or 
Lhe Generdl Division is competent to grant the divorce, annulment 
or j udicial separa tion: Sect ion 5 (2) of the Af rican Affairs Ac t 
(Chapter 228) . ""'·• t> j urisdict i on of tribal courts has been expressly 
excluded: Secd0P 9 ( 2) of the Afr ican Law and Tribal Courts Act 

20 Child op cit 69- l! 

-1 Chikos 1 v Chikos i • ) 1973 (3) SA J ~ (R) at 143 , and the cases 
Li ted in support-of -thi s proposition 

22 Chikos i v Ch ikosi (1) 1973 (3) SA 142 (R) 

2j R v Moyo 1946 SR 12. Tu customary law, the ~arious sec~ndArr un~~n~ 
such as sororate and levirate un~ons are contrary to the no~i~n ~i 
a ci v il or Chr i st thn marriage and, as a matter of po!icy, a~e no L 
recognised where -:he spouses are marr:i, ed under the 'Ma.irri"ge Act l 
Phillips and Morr is op ci t 182-183 
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If two Africans, already married in t erms of cus tomary l aw, decide t o have 

their marriage sol emnised accor ding to civi l or Chr i stian rites, the 

prior , potentially polygamous union is changed into a monogamous union
24 

It must, logically, be inferred that the s econd uni on extinguishes t he 

first for it seems that none of the incidents of the former, cus t omary 
• f h • • 25 union survive, apart rom t e proprietary r egi me 

I f a husband has more than one wife under cus t omary l aw and should he 

decide to marry one of his customary law wives under the Marriage Ac t, 

i t i s uncertain what the effect of the civil union would be in Zimbabwe­

Rhodesia26 . According to the dec i sions of three early cases, an Afr ican 

coul d be convic ted of b i gamy if he entered into a marriage under t he Marr iage 
27 

Ac t with a woman other than his spouse in terms of African cus t omary law . 

The dec isions in these cases are founded on the principl e tha t civ i l or 

Christian marriages and marriages in customary l aw are accorded the same 

degree of legal recognition. If , however , one were to adopt t he view 

that t he civil or Christian marriage were of superior standi ng , one could 

then argue that an African might terminate his marr iage i n cus t omary l aw 

s i mply by marrying under the Marriage Act; because the la t t er union 1s 

consider ed to be superior, i t must take precedence over t he cus tomary union. 

Some doubt has now been cast on the decisions in the t hree early cases 

by various~ to the effect that marriages under t he Marriage Act and 
. . l . 28 marriages 1n customary law cannot be considered to be of equa standing • 

24 Which happened in Chikosi v Chikosi ( 3) 1975 (2) SA 644 (R) . As was 
poi nted out, in that case, the parties have a r i ght to enter into the 
second, civil union in t erms of Section 12 of t he African Mar riages Ac t 

25 Chikosi v Chikosi (3) 1975 (2) SA 644 (R) 

26 In most African countries , the man would be prevented from doing thi s 
unti l he had rendered himself capable of ent ering into the c ivil marriage 
by divorcing the polygamous wife or wive s: Allot t op cit 216 , referring 
t o Ghana ; Elias Gr oundwork of Nigerian Law 295. Tn South Africa , t he 
husband is free t o marry one of his wives under t he Mar riage Ac t and 
this form of union suffices to terminate the existing customary union (s): 
Seymour Bantu Law in South Af rica 247- 248 ; Sievwr i ght "Mar r i age in 
contemporPry urban Bantu- speaking connnuni ties in t he Republic of South 
Africa" (1965/66) Acta J uridica 161 . Thi s is possible because, in South 
Afr i ca , the c i vil marriage is cons ,_dered t o be of a higher sta tus than 
the customar y ~i on 

27 R v Nkabi 1918 SR 160; R v Sigi we 1918 SR 68; R v Moyo 1946 SR 12 

28 R v Ts hipa 1957 R & N 751 (SR); R v Ncube 1959 (2) R & N 466 (SR~ 
Chikos i v Chikosi (3) 1975 (2) S'A 644 (R) ; Hahlo op ci t 612,..613 
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Mor eover , it was recently decided in Chikosi v Chikosi (3) 29 that the 

cus Lomary ma rriage is valid for the purposes of African customary law only. 

We still have c l ear authority f or holding that an African who marr ies a 

woman under the Marriag~ Act , other t han h is pr esent wife in customary 

l aw, is guilty of bigamy ; but we have no authority f or holding him 

guilty of bigamy if he dec i des t o marry one of two or mor e polygamou s 

wives under t he Marr iage Ac t. If it can be a r gued t hat t he civil or 

Chr i stian mar r i age t akes pr ecedence (because it i s of super ior standing), 

an African coul d terminate his union with an unwanted, polygamous wife 

simply by marr ying hi s other wif e by civil or Christian r i tes . In thi s 

manner, t he wife of a customary union migh t find that he r stat us could 

be terminated against her will by the uni l ateral ac tion of her husband. 

This would be highl y i nequitabl e and woul d af f ord t he husba nd an eas y 

melhod of ob taini ng dissolu t ion of ~is customar y marriages withou t t he 

necessity of proceed ing t hrough the pr oper judicia l channels30 . 

This i s no t t he only approach which might be adop t ed t.:o the problem. 

Under Sl·.; t ion 16 of the African Marriages Ac t , it is provided that no 

mrtrriage solemni sed e~ther i n t erms of the African Mar r iages Act or the 

~arriage Act s hall be dissolved except by a court of competent j urf sdic tion. 

On t~e bas is -0f Section 16 , one could ins ist t ha t, i n order t o termina t e 

his <'ustomary union ( s). the husband obtai n a di vorce i n t he proper manner. 

So far we have been conside r ing the pos i tion of a man who enter s i nto 

two mar r ia~es - wha t of a woman? I t has been held that i f a woman 

were to ente r i n to a ma rriage under t he Marriage Ac t with a man other 

29 1975 (2) SA 64~ (R) 

JO This is the law ir South Africa : Seymour op c i t 247- 250. In that 
countr y , however , legislati ve provision has been made to pr otect 
the property rights of the discar ded wife : Section 22 (1) and (7) 
of tbe Black Admini s t rat i on Act No 38 of l927 . I n several Eas t and 
West African countries , the husband was requi r e _ t o divorce h is 
wife ( i f a pol ygnmous wi f e accor di ng t o a cus t omary marr i age) , ther eby 
ensur i ng tha t her int eres t in t he marriage would be j udiciall y 
set t led and t ha: t he husband could , so t o s peak , com~ co the c ivil 
",.. Christi an marriage with "hi s hands clean" 
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than her s pouse according t o cus t omary l aw, her second union would be 

b
. 31 

i nva l i d and igamous 

If a civil or Chri sti an marriage is deemed to be a mongamous union, what 

effec t would a l ater, customary union have if it were contracted during 

the subs i s t ence of a marriage under the Marriage Act? It is clear , from 

the case law, tha t the second union is void ab initio and that the offending 

spouse would be liab l e t o a charge_ of bigamy32 

(4) Maintenance 

During the subsis t ence of the mar riage , the husband i s under a common law 

duty Ln maintain hi s wife and, conversely , if circumstances demand, she 

l ' b d 1 . k d • ' h h b 33 • • wou u e un e r a i e ut y to maint ain e r us and . On termi nation of 

•he marr iage , the wi fe may cla im mai ntenance from her husband i n terms 

0£ the Ma tr imonial Cau ses Act, as read wi th t he Maintenance Act34 . 

(5) The Right to Sue for Damages f or Adul t ery 

Although customary l aw is generally appli cable to actions .f;or damages for 

adultery , in terms of Sect i on 3 (1) (a) (i ) of the African Law and Tribal 

Courts Act , i f t he plaintiff i s a party t o a c i vil or Chr i stian marriage, 

the act ion i s governed by t he common law35 . If the common law is applied 

31 R v Ncube 1959 (2) R & N 466 (SR); R v Si gi we 1918 SR 68 ; McClain 
"Recogniti on of polygamous and potentially pol ygamous marr iages and 
conflict of l aws ' ' (1962) 6 J ournal of African Law 56- 57 

32 R v Kaodza 1912 SR 6 ; R v Mgedesa 1917 SR 37; R v Chenemata and 
Mzanenamu 1932 SR 35 ; R v Muroyi 1942 SR 11 ; R v Tarasanwa 1948 
(2) SA 29 (SR) . It i s a pr erequi s i te of the of f ence, i n t hese cir­
cumstances , that the second union be sol emnised in t erms of the African 
Marriages Act : Child op ci t 61-62 and t he cas es he cites 

33 Alt hough there i s no di rect authority, this may be infer red from the 
decisi on in Ruka Gondo v El i nah 1975 CAACC 5; Allott op cit 220 

34 Chapters 39 and 35 r espect i vely. I n this regar d , i t vas held i n . 
Simon Machongwe v Chr i stine Farusa 1972 CAACC 21 t ~at t he t:13trimom.a l 
Causes Act appli'os t o cus comary and common law marriages alike 

35 Child op ci t 66~ J i rira v Jiri ra and Dube (unreported) G-S-44-75 
wher e t he common l aw was applied wi thout question . Customary law was 
e d uded i n Iden v Philemon 1918 SR 140 and Ellen v Jim 1931 SR 118 
on t he ground tha t the cus t omary rules permi t t he husband t~ condone 
b is wi f e ' s adul tery, whi le sui ng -her l over f or dama~e~. This was 
deemed to be i ncompat i bl e with t he princ ipl e of a civil marriage 



17" 

1n these circumstances, the wife must have a right of action as well -
36 a right wh ich she does not have in custcmary law . The change in the 

nature of the action also has the effect of depr i vi ng the husband's heir 

of his c laim for damages against the lover of the deceased ' s widow 1n 

cases whe r e the widow connnitted adultery prior to the kurova guva 
37 ceremony 

Aspects of t he Marriage whi ch l luy be Governed by Customary Law 

(1) The Wi f e ' s Status 

I n this sec tion , we wil l consider , briefly, the overall sta tus of African 

women as parties t o c i vi l or Chri stian marriages, especially the effect 
38 of the Legal Age of Majority Act . It has already been noted that various 

rights and dutie s accruing to the woman by virtue of her status a s a wife 

io a c ivil or Christ ian marriage are determined by the common law - the 

capacity t o marry, the r i ght to claim maintenance etc; cer tain , other 

rights cont i nue to b e governed by customary law - for example, the right 

to i.nher i. t f rom her deceased husband's estate. 

llnd..:r t he Lega l Age cf Maj ority Act , it is provided that a person may 

ob~.>in rna jori t"y status by operation of the law or on a ttaining the age of 

twenLy- one years. By operation of the common law a woman attains majority 

wheP she mar r i es, whether she has attained twenty- one year s or not . One 

~ould a r gue that by marrying according to civi l or Christian rites , an 

Afr ican woman become$~ major with 111 the 1mplications t ha t has in the 

connnon law, viz the capac ity to per form j uristic acts ( especially contractual 

capacity) and l ocus standi in judicio. On the other hand , because of the 

pr ov iso to the definit i on of customary law, the provisions of the Legal 

Age of Maj ority Act may not be applied to African women, i n any c ircumstances. 

Accor di ngl y, on this argument , they remain "minors11 under customary law. 

36 Chapter 11 

37 Mt:i<ar a ,"ate Ch1.J<1kwa v Chi taukiri 1963 CAACC 90 

" J:l Ch~pter 13 
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These views must be reconciled wi th the decision in Chikosi v Chikosi (1) 39 , 

a case which was concerned with the wife's capacity to sue, unassisted, 

for divorce and certain other matrimonial relief . It was argued that 

because the right of an African to claim dissolution of a marriage under 

the Ma rriage Act was not one of the matters referred to in Section 3 (1) 

(a) of the African Law and Tribal Courts Act, the capaci t y of a person 

to bring such an action is determined by Section 3 (1) (b) of the Act, 

in other words, by the common law. Accordingly, it was held that the 

wife had locus standi . It was considered unnecessary to apply Sec tion 

3 (2) of the African Law and Tribal Courts Act, which provides that the 

capac ity of an African to defend or enforce any rights in a court shall 

be determined by the counnon law, provided that the right itself does not 

arise from customary law. If the Legal Age of Majority Act were applied, 

of course, there would have been no diff iculty in de termining the wife's 

locus standi. Once a person becomes a major, he or she has locus standi 

for all purposes . It would not be necessary to argue , as it was in 

Chikos i ' s case, that the wife had locus for the specific action in issue. 

In any event, the Legal Age of Majority Act was neither considered nor 

applied in Chi~osi's case40 . 

The del·is i on in Chikosi • s case poses particular problems. The wife in 

th2t case ~as accorded a capacity which, on a reading of the definition 

of "customary law" in the African Law and Tribal Courts Act together 

with t he Legal Age of Majority Act, she should not have had How are we 

to reconcile that decision with the inapplicability of the Legal Age of 

~aj o~ity Ac t? We are at large to adopt one of two approaches. On the 

one hand , we can reason that Section 3 (2) of the Afri can Law and Tribal 

Courts Act specifi cally (and mandatorily) accords the woman locus standi 

in divorce aLtions concerned with civi l or Christian marriages. This 

st ~ciou alters t he status of ~f ricans but it i s not in conflict with 

Section 2 (1) of the same Act (specifically the proviso to the definition 

•' ''customary law" ) because Section 1 (2) is made speci ally applicable to 

Africans. Alter,1atively , it i s possible to argue that an African woman ' s 

locus standi is gover ne' by the common law in terms of Section 3 (1) (b) 

39 ,q71 (3) SA 142 (R) 

40 And one is driven, irresistibly, to conclude that the court was not 
aware of the effect of that Act 
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of the Act - th~ argument used i n Chikosi 's case. We are not necessarily 

importing the provisions of the Legal Age of Majority Act. Under Section 

3 (1) of the Act, one has a choice whether to appl y customary law or the 

conunon law. If one chooses the COIJllllon l aw , as was done in Chikosi ' s case, 

there is no need to look to the definition of customary law and , consequently, 

to its proviso; if conversely , one were to choose customary law, one 

would have, firs t, to test that system of law to discover whether it was 

repugnant to t he provisions of any enactment (provided that the rule of 

customary l aw would not be struck down if the enactment related to the 

status of women and was not expressly applied to Africans) . Because t he 

court in Chikosi's case decided to apply the c ommon law, there was no need 

to look further to see whether the proviso to the definition of customary 

law was applicable
41 . 

If we follow the argumen t in· Chikosi ' s case, we mus t concl ude that the 

woman ' s over all status is not changed by t he civil or Christian marriage 

apart fro~ the aspects of her status considered above, Her contractual 

capacity and her locus standi continue to be governed by Section 3 (2) 

of the Af rican Law and Tr ibal Courts Act . There is , unfortunately, no 

author ity regar ding her delictual capacity . Presumably, she may, un­

assisted, 1ue her husband ' s mistress for damages for adultery but it i s 

difficult to predict what attitude the courts would have regarding, for 

example , the responsibility for her delictual act i ons, In v i ew of the 

fact that she cannot b~ considered to be a major , her husband should , 

one may assume , continue to bear liability, 

T11e re is one decision regarding mari tal rights . In Mucheno v Chisamba 

and Chisamba42 , it was held to be i nconsistent with conceptions of the 
43 common law for a man to thrash his wife for her adultery . It may also 

41. In Chinyeruse v Jessina 1953 SRN 
be duly assisted by her guardian 
'rhis now appears to be i ncorrect 
decisions cited therein at 144; 

42 1940 SRN 15fi 

631 , i t was held that a woman must 
if she wished to sue her husband. 
i n view of Chikos i 's case and other 
cf Mzondiwa v ~aguta 1947 SRN 388 

43 Flora Sebetsa v Maxwell Sebe tsa Rathuso 1946 SR 49 i s usually 
q_uot~d in su1:>o..ort oL th.is. ~:rnnos.!i.ti.o.n..hut is....i.s_·mi.sl ~P.ding: s ee 
c -,mment to that effect in Ch;i,nyel"use v Jesdna 1953 SRN 631 





be assumed that the spouses' rights to sexual favour s must harmonise 

with the connnon law, in so far as African conceptions are at variance 
44 with that system 

(2) Proprietary Capacity 
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Under the commo~ law , the spouses are married out of community of property 

and of profit and l oss and the husband's marital power is excluded , unless 

they enter into an a n tenuptial c ontract with t he purpose of varying these 
45 

rules . Accordingly, anything the wife acquires falls into her st:parate 

estate over which she has sole rjght of control. Customary law is quite 

di.ffertnt . The husband is regarded as being in overall control of ma trimonia l 

property. The wife is deemed t o have proprietary capacity in respect of 

her umai and mavoko property only and the latter categor y, according to 

the interpretation of the djstrict connniss ioners' courts, does not include 

h 
. 46 

er earnings 

Section 13 of the African Marriages Act provides the primary choice of 

law rule: 

"The solemnization of a marriage between Africans in terms 
of the Marriage Act shall not affect the property of the 
spouses, which shall be held , may be disposed of and , unles s 
disposed of by wi l l , shall devolve according to African Law 
9.nd custom." 

Unt il r ecen t l y, it seemed c lear that ';!Ustomary law cou ld, in terms of 

Section 13, be the onl y applicable lega l system . Doubt has now been 

casl on t~e rigid application cf this choice of law rule by the decision 

in Jirira v Jirira and Dube
47

. which indicates that there may still be 

occasion to apply the common law i nstead. In this case, the plaintiff 

hu~band alleged that all financial and proprietary r ights between himself 

and his defendant wi fe should be dealt with in accordance with Section 13 , 

44 Customary periods of abs-t~nence, fc,r ~n~tanc~ t 'l'hi~ 'lllAr be ;i:-n;t;~~,::e~ 
from t he courts ' a tti.tude to the act~on f0'1; d~mab ,;; J;o,:; A~t.I'lte;i;;y 
which is now g~v e~ned by the Comtl\OU 1aw-

45 Married Persons Property Ac t (Chapter 38) 

46 Chapter 8 

47 (~areported) c~s-44- 75 
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by African cus tomary law. On thi s basis , t he p lai ntiff clai med r eturn 

of a motor car r egistered in his wif e ' s name , together with S 200 -

his wife ' s earni ngs. Counsel for the defendant , however , put forwar d 

some interesting arguments in support of his contention t hat this property 

should not be dea lt with according to customary law. He contended that 

even if customary l aw did govern t he facts , there was no express r ule in 

customary law applicable to the facts of this case and , t herefore , t he 

principles of justice, equity and good conscience must be applied , in 

terms of Section 3 (4) of the African Law and Tribal Courts Act. An 

ulterna tive argument highl ighted a potential conflict between Section 

13 .,f the African Marriages Act and Section 3 (1) of the African Law and 

Tribal Courts Act , Section 3 (l) (a ) (ii i ) provi de s for the devolution 

of movable property (other than by will) according to the laws of Rhodesia , 

if the "justice of the case" so requires. This is in dir ect conflict with 

Section 13 of the African Marriages Act. Section 3 (1) (b), furthermor e , 

provides for rights in land , held under individual regis t ered titl e , t o 

be governed by the common law, again in direct conflict with Section 13. 

Counsel submitted that these conflicts should be recouciled by apply i ng 

the rule of interpretation of statutes tha t where two pieces of l egislat ion 

a re in conflict, the later statute must prevail . Since the Afr ican Law 

:rnd Tribal Courts Act was passed after the African Marriages Act , the 

former sl )Uld prevail. Counsel ' s second a r gument does not appear to be 

correc t: Section 3 (1) (a) and (b) must be read s ubjec t to the provi sions 

of any specific enactment which provides a primar y choice of law rule. 

Section 3 (1) commences with the provision - "Subject to the provisions 

of this section and of any other enactment ,,48 It is not clear, however, 

to what extent the court was influenced by any of counsel ' s arguments , for 

the judgment has a different basis. Initially, the learned judge noted that 

the spouses , in this case . had adopted a typically Western way of life. 

a.. then went on to say that 

"The parties' way of l iving and the nature of t he transactions 
between them are so ,removed from the incidences and the 
customary way of life of the African people , t ha t in principle 
it would be contrary to the justice of the case t o apply 
Af rican law and custom." 

48 R(. .... r to Chapter 4 ; this is Allott ' s sugges t ed "hierarchy" of 
conflict rules , op c it 119 
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It is difficult to discern how the cour t could apply the common law on 

t he bas i s of the " j usti ce of t he ca se" in the face of Section 13, which 

makes no provision for the variation of the choice of law rule conta ined 

therein . One is forced to conclude that the only reason for applying 

anything other than customary law is the argument by counsel that there 

is no customary law rule applicable to the facts of the case. This would 

not, however , r e ~ult in the application of t he common law; rather , it 

wuu ld result in the application of justice, equity and good conscience. 

A subsidiary question is whether Section 13 deprives the spouses of the ir 
• h • • • • 49 ld rig t to enter into an antenuptial contract prior to marriage It cou 

be a rgued that Section 13 relates to the effect of solemnisat ion of the 

marriage on proper ty rights; if the spouses entered into an antenuptial 

contract, which must, of course, be transacted prior to the marriage , this 

would have the effect of taking their property rights outside the ambit 

of Section 13 altogether. 

(3) Capacity to Act as Custodian or Guardian Parent of Minor Children 

The question which legal system i s to determine who is given custody and 

guardianship of children on dissolution of a marr iage under the Marriage 

Act presents one of the more i ntractable problems in this fie ld , If the 

common law is deemed to be applicable, there is a possibility, if the 

marriage is dissolved, that the mother be made sole guardian of the 

h " ld 1 • • d. ' h h father50. If ,, 1 ren or, at east, J 01nt guar 1an w1 t t e customary 

law is applied, there can be no question of the mother becoming guardian 

of her children. Provided that sufficient rovoro cattle have been paid, 

the father has a right to guardianship of his children . In the event 

that no rovoro (or onl y a small portion of rovoro) has been paid , the 

wife ' s father may obtain guardianship51 

Section 3 (1) (a) (ii) of the African Law and Tribal Cour t s Act provides 

that customary law is deemed to be applicable in cases Telating to the 

1,9 ExpTessly pennitted ;ln some c~nt'I'~e:, : S~e.-rr.a, 'J.ie:ene , un<,1~:i; th.e. 
Christian MaTd.age Act (Chapter 95); Cita;E,eo'l;'d and Pir,a~kJ~i1 ;i;>:d ncbpie§ 
r Native Law and the Natal Code 311N 12 

50 Section 3 of the Gu~rdianshi ~f Min~~s Act (Chapte~ 34) 

51 Ch;, " ter 7 
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custody and guardianshi p of children . In a line of cases , hear d pr i or 

to t h e passing of this Act, the guardianship of the children, on either 

the death or divor ce of the spous es , was a l s o decided i n accordance wi th 
52 t he ru l es of cus t omary law . 

The logic 1 0 applying cu s t omary l aw i n these cas es was somewha t f aulty . 

Generally s peak iµg , the approach of the courts ha s been derived f rom 

the decision in Ta bitha Chiduku v Chidano, where Tredgold CJ stated t hat 

customary law was not t o be exc l uded unless i t wa s repugnant to natural 

jus t i ce or moral ity . The same approarh was taken in the leading Malawian 
53 case , Kamca ca v Nkho ta , af t e r r eference to the Zim~abwe-Rhodesian 

ca ses in point . The commentator on t his case submits , right ly i t s eems, 

t ha t this i s the wrong reasoni ng to follow. The question which system 

of law t o apply shou ld be determined first . Onl y after a decision has 

been reached that cus t omary law is app l icable , should t he ques tion of 
54 r e pugnancy become re l evan t . One may , f ur t her more , quest ion the appro-

pri at~ness of an a l t e rna t ive approach taken in Duma v Mad idi, wher e 

Russell J obse rved t hat when an Af rican con t r acts a marriage under the 

Mar r i age Ac t , he l o s e s ce r tain r ights , such a s t he right to contr act a 

second marr iage ; on t he other hand , h e doe s not altoget her escape t he 

• f 1 • h h • 11 h • 55 operat ion o customary aw i nt at t e rovoro agreement may st1 su s i st 

Using this analys i s , i t appeared t hat customary law mi ght apply to the 

l egal consequences of the marr iage provided t hat i t wa s not i ncompa t ibl e 

wi th t he marr i age under t he Marr i age Act. Because t he customary law 

re lati ng to guardianship was not considered to be i ncompatible, it t hereby 

became t he applicable system. It is difficult to di s cover how a concept 

as vague as " compatibi lity" may resolve a conflict be tween two legal 

systems in thes e pa r t icul ar cir cumstan ces. 

52 Duma v Madidi 1918 SR 59 ; I abbtha Chiduku v Chidano 1922 SR 55 ; 
Garadi v Annah 1959 S~N 924 ; Nguni v Sophia and Bon~f ace 1963 
CAACC 28 ; Anaf i Robert v M nie and I s i ah 1964 CAACC 55 ; Esnad 
Ndebel e and Jos i ah v T0go Ndebel e 1965 CAACC 23 

53 Report and comment :. von Benda-Beckman (1968) 12 Jou~nal of African 
Law 173 

54 von Benda- Beckmar op cit 174~175 

55 Bennett "Afri can mar riages under the Marriage Act: African law or 
counnon l aw ?" (1977) '.!. 7 Rhode sian Law J ournal 39-42 
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Some conflict problems may be resolved by Section 3 (5) of the African 

Law and Tribal Court s Act whi ch pr ov ides that whatever order i s made as 

to the custody of children, it must be in their best moral and material 

interests . This provision may often be employed to circumvent tricky 

questions of choice of l aw but it will provide no ready answer where 

evidence as to t he suitability of either parent as custod ian is inconclusive 

or where suitability is not in issue. According to the decision in~ 
56 Ndebele and Josiah v Togo Ndebele , when the court is faced with such a 

problem, it should simply apply customary law. Moreover, Section 3 (5) 

is of no assistance if it is guardianship, not custody , which is in 

question . 

I t must be appreciated that questions of guardianship are now general l y 
57 controlled by statu Le - the Guardianship of Minors Act . A reading of 

the definition of "customary law" i n Section 2 (1) of the African Law 

and Tribal Courts Act will reveal that nothing 1n any enactment relating 

to thl guardianship of children shall affect the application of customary 

law unless the statute in question specifically applie~ to Africans. On 

this basis , one can argue that guardianship should a l ways be determined by 

customary law, despite the form of the marriage. Yet, it is submitted, 

the unvarying application of customary law may be a shortsighted approach. 

It may be ask~d which system of law de termines the relationship between 

parent and child during the subsistence of the marriage, Logically, the 
58 answer must be the c ommo~ law . This proposition may be illustrated 

by an example : if the father has failed to pay the ful l amount of rovoro 

agreed upon and, ln addition, refu ses to pay, may his f ather-in- law claim 

return of the children as a form of pledge f or the paymen t ? Although 

it 1s clear that this practice is quite permissible in customary law, 

it i s not, as a matter of policy, permissible in the case of a marrtage 

under the Marriage Act . Tf it is conceded that the common law applies to 

the parent~child relationship during the marriage , there seems to be no 
. . . h . 59 good reason for applying customary law on dissolution ot t e marriage 

56 1965 CAACC 23 

57 Chapter 34 

58 Allott op cit 221-222 

59 f his is the a'I'gument proposed by 'Von Benda-Beckmar "" : it 177-178 ; 
Allot t ibid adds t hat t o "" 'Dply customary law will w1.=•c<~the mother ' s 
na tural right to her chi ~~r en a t the very time it should be strengthened 
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In circumstances where it is necessary to apply the connnon law, the type 

of reasoning described in respec t of t he wife ' s locus standi may be apposite . 

If the " justice of the case" demands the application of tit, ,mmon law, that 

i s the system which is to be applied , including the Guardianship of Minors 

Act . It is only if customary law is applicable that one is compelled to 

implement the prov isions contained in the proviso to the definition of 

"cus tomary law", thereby excluding the Guardianship of Minors Act. 

c ~rcumstances may exisc, of course, in which it would be better to grant 
60 thv father guardianship of his children in accordance with cus tomary law 

Whether customary law or the connnon law is appl ied , it would seem both 

logical and expedient to investigate the life style of the parties. By 

doing so , the court will be able to ensure that the children are brought 

u p in accordance with the precepts and customs with which their parents 

we rP most familiar , thereby preventing any disruption in the l ives of the 

children. If the parencs continue to observe a traditional African way 

of liv inr , despite the form of their marriage , it may be that customary 

J..1w is the appropriate system . On the other hand, the ' ' justice of the 

,Hse '' may demand variation of the prima facie choice of law rule provided 

in SecLion 3 (1) (a) (ii) and , accordingly, application of the common 
61 law . 

i\n 1.mportant provision of the Afr ican Wills Act - Section 2 - permits a 

nar~y to a civil or Christian marriage to provide for the guardianship 

oi hi~ or her children by will . In t his manner, a widow might be appointed 

the guardian of her children, contrary to the rules of customary law. 

60 See the reasons given in Jirira v Jirira and Dube (unreported) G-S-44-75 
01 course, it should be remembered that i f customary law is applied, 
one is acknowledging that it is the father ' s family which has rights 
in the child, no t t he father alone. This i .s an anomalous conclusion 
to reach in view vf the fact that the marriage is a personal relationship 
be tween husband and wife , to the exclusion of t heir families 

61 In Chikosi v Chi~osi (2) 1973 (3) SA 145 (R) , it was reasoned that 
c•1stody of t he childr en pendente l i te ruust be dec ided according to 
the common l aw because the par · es had adopted a typical l y Western 
way of life. Thi s demanded var i ation of the prima facie choice of 
law ru le in terms of Secti0 3 (1 ) 
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Moreover, a woman, if she has freedom of testation,might pur port to 

nominate the guardian of her children i n the event of her and her 

husband's death. This is an aspect of the freedom of testation which 

can give rise to considerable difficulty when viewed in the context of 

customary law. As has already been mentioned, it is the husband ' s 

family, by virtue of the payment of rovoro, which acqui res rights in 

respect of children. May these rights be set at nought by a unilateral 

act on the part of the testator? More particularly, may a woman dispose 

of righ t swhich she does no t have in customary law? These questions ac-

quire additional significance when it is r emebered that cus tody and 

guardianship of children is, prima facie, to be governed by customary law 

in terms of Section 3 (1) (a) (ii) of the African Law and Tribal Courts 

Act , The question remains an open one for our courts and is , ultimately, 

a ma t ter of policy. 11 t he parent- child relationship is governed by 

the conunon law during the subsistence of a civil or Christian marriage, 

there can be no objec tion to the widow acquiring the right of guardianship 

or purporting to dispose of it by will , Past dec i sions, however, indicate 

tha t customary law applies to guardianship on divorce, The courts may 

now feel that in view of the social changes Africans are experiencing, 

a person should have the f reedom to chooe the guardian he or she wishes 

for a c hl.ld. Section 3 (1 ) (a) ( ii) does not prevail over Section 2 of 

the African Wills Act because the former section ·must be read subject to 

the provisions of other enactments and, for this reason, need not pose 

an ins uperable obstacle . 

The right to dispose of guardianship by will exists only in the case of 

a civ il or Christian marriage, By the expressio unius exclusio alterius 

rule of interpretation , it seems that the spouse of a customary marri~ge 

does not have the same r ight. 

Section 3 o,f; the African .. Wi11s Ac t goes on to provide tha,t, even if no 

provision regarding guardianship ~as been made in a will , 

''iL shal l be competent for any person lawfully interested 
in the child of such a mar riage t o make application to 
the di strict commi ssioner who shall make such order for 
their <>••ardianshi p as he may deem fit." 
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If it is deemed that the widow has a "lawful interest" in the guardianship 

of her children , on the death of her husband , there would be no reason 

why she could not make an application to a district commissioner and, 

further, why the district commissioner could not appoint her guardian 

of her children. In v iew of the provisions of Section 3 (1) (a) (ii) of 

the African Law and Tribal Courts Act , and the cases r eferred to above, 

however, it is doubt ful whether a widow will be deemed to have a "lawful 

interest". The answer will depend on the interpretation placed on the 

phrase "lawful ly interes ted" ; namely , whether it is to be cons trued to 

mean "having a legal right" or, more broadly, "having any interest in 

the child which is not contrary to the law" . 

On the other hand, if the woman had been appointed sole cus t odian of the 

child i n terms of an order of court, she would , presumably, have the 

power to nominate custodian of the child by will . Although no pr ovision 

1s made for this under the African Wills Act , there can be no object ion , 

in principle , to this type of approach. The woman acquired a right, 

unknown to customary law, and it would be proper for her to dispose of 

this right in a manner recognised by the common law, 

(4) Testamentary Capacity and the Righ t to Inherit 

A civil or Christian marriage shoul d, in principle , have no effect on 

the power of a spouse to make a will or the freedom to dispose of property 

mortis causa. Yet the form of the marriage may affect the right of a 

spouse to inherit on i ntestacy , I f the c ommon law were applied, the widow 

would hav e a claim to her deceased husband 1 s e state in terms of the 
62 Deceased Estates Success ,.on Act ; but if cusLomary l aw were to be applied , 

she woul<l inherit noth ·, ng f rom her husband ' s estate apart f rom a few small 
. . 63 articles as momento mcr1 . Section 13 of the African Marriages Act is 

again applicable, provi ding that a marr iage under the ',Marriage Act shall 

have no effect on the devolut ion of pr:operty on death unless the property 

is disposed of by will . Accordingl y , it W0uld appear as if "ustomary l aw 

wer e the onl y applicable l egal system. 

62 Section 3 (Chapter 302) 

6'..l Chapter 9 
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It has been held in three cases, however, that Section 13 does not apply 

to immovable property . It controls choice of law rules with regard to 
64 

movable property only The reason given in Komo's case was that cus-

tomary law knew no form of ownership or of succession to land and, on 

that ground, could not be applied. I n this respect, Dokotera 's ~ase 

followed Komo ' s case . It would be logical to assume, in these circumstances, 

that if Section 13 does not apply to immovable property, intestate 

succession to such property should be governed by the common law but this 

was not the approach taken by the ~ourts . I n Dokotera's case , for instance, 

the applicant and her husband were both Africans who had married by 

Christian rites. The applicant ' s husband died intestate , leav ing both 

movable and immovable proper ty. The executor dative made the estate over 

to the rlL•ceased ' s brother - his heir in terms of customary law. The 

applic lilt objected , alleging that she was entitled to succeed in terms 

of the common law of intestate succession . Her objection failed. The 

court held that customary law must apply . The same process of reasoning 

was adopted in Masowa ' s case, where it was considered likely that the 

par t ies were married by Christian rites . Hence the anomalous position 

is achieved whereby , although Section 13 does not apply to immovable 

property, s uch property is, in effect, still gov erned by that section 

because customary law applies. 

One final point remains to be considered: the revocation of wills made 

by Africans l n terms of Sec tion 2 of the Deceased Estates Succession Act. 

This section provides that: 

" a will, o ther t han a j oint wi ll of an intended husband 
and wife who have thereafter married each other, executed 
by any person prior to marriage sh~ l l become null and 
void on marriage, unless such person endorses on such will 
that it i s des i r ed that the s ame shall remain of full force 
and e f fect . " 

In effect, this section provides that the change of status £~om a single 

to a married person renders a tormer will of no force and effect, Firs tly, 

is this section applicable to Africans who have made wills and then 

contracted maT:dages in te~s ot cu~toma~y '.I.aw- ! A ~tm~la,xi q.,e ;st:~QP. wa,§ 

64 Komo and Leboho v Holses NO 1935 SR 86; Dokotefa v Ihe ,Xast,e~ ef 
the High Court and Ot , e,rs 1957 R & N 697 (SR); :Mei?OWi\ lmd ;Me,s9wa, 
v Masowa 1966 CAACC 46 
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considered in Dokotera v The ~aster of the High Court and Others65 The 

court in this case was concerned not with the applicabilit y of Section 2 

of the Deceased Estates Succession Ac t but, rather , with Section 3 of the 

same Act which provides for the succession of a surviving spouse ab intestate. 

Murray CJ held that Section 3 was not applicable . He referred to the 

odd situation which would arise if this Act were applied to every spouse 

in the country , without differentiating race. 

The question cannot be consi dered to be c onclusively settled. There is 

a series of decisions from both the South African and Zimbabwe-Rhodesian 

courts concerned with foreign polygamous marriages, some of which were 

not regarded as valid "marriages" for statutory purposes, The source of 

t he early approach to this question was the decision in Seedatls lkecutor s 

v The Master (Natal) 66 , where the court enunciated the general principle 

Lhc.1L , polygamy being fundamentally opposed to the principles and institu tions 

of South African law, the South African courts wo\Jld not recognise foreign 

polygamous marriages. In L Ferera (Private) Ltd v Vos NO and Others67 

68 and Pa t e l v The Master and Others , both Zimbabwe-Rhodesian cases 

concerned with the interpretation of the Deceased Estates Succession Act , 

jt was held that only marriages contracted under the Marriage Act could 

be deemed valid marr i ages . Accordingly, the Act was not applied in respect 

of potentially polygamous Muslim unions . 

A new attitud, to recognition of foreign polygamous marriages was heralded 

by the Federal Supreme Court in Estate Mehta v The Acting Master69 Clayden 

PJ , i n i tially, noted that t he Zimbabwe- Rhodesian courts ~ere not absolutely 

bound by the decisions of the South Af rican Appellate Division ; consequently , 

the court was f ree to depart from the rule laid down ins~ J ae ' s case. 

I t was held that for the purpose of exemption from the payment of succession 

duly , the survivor uf a polygamous marriage was a "surviving spouse" 1n 

terms of the relevant legislation. 

65 1957 B, & N 697 ( SR) 

66 1917 AD 302 

67 1953 (3) SA 450 (AD) 

fi 8 1953 SR 160 

69 1_ 958 R & N 570 f FSC) 
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Tredgold CJ laid the foundation for the new approach to polygamous unions : 

"There are good and sufficient reasons for not recognising 
such marriages when the consequences of recognition would 
be to disturb the incidents of our own monogamous system. 
But where it is merely a question of recognis ing the marriage 
for the purpose of succession to property no such complication 
arises . On t he contrary , there are the strongest reasons why 
recognition should be accorded, otherwise the consequences may 
be most ~erious for the successors .. . 
I am strengthened in this c onclusion by the fact that it is 
to my mi11d quite unrealistic to affirm that it is contrary to 
the policy of our law to recognise polygamous marriages for 
the purposes of succession when the majority of marriages in 
the Colony are under a polygamous system recognised for all 
c ivil purposes ." 70 

71 Mehta ' s case was later f ollowed in In r e Estate Koshen and, again, in 
72 Kader v Kader . Lewis AJP commented: 

"When our laws were first intr oduced into this country some 
80 years ago, all the indigenous peoples of this country 
were living under a system of polygamy and today , when their 
numbers have increased by ten-fold sin~e that time, the vast 
majority of them are still practising polygamy. Save in 
regard to the exercise of the High Court's matrimunial juris­
diction, which is restricted t o cases involving monogamous 
marriages , their polygamous marriages are r ecognised for all 
cj vil purposes, In that situation, it seems to be entirely 
illogical to withhold similar recognition to polygamous 
marriages validly contracted by non-Africans in the countries 
of their domicile particularly where the marriages, though 
potentially polygamous, are i n fact monogamous . " 73 

On this reasoning , it was held that the non-African wife of a potentially 

polygamous marriage was not exc luded from the ambit of the Deserted Wives 

and Children's Protection Act. 

This line of cases may, of course, be distinguished from the situation 

wher~ an African makes a will and then enters into a marriage in customary 

law. In each of the cases discussed above, the marriage was between non­

Africans and was contracted outside Zimbabwe-Rhodesia . One may ask 

whether a marriage between Africans, according to customary law, within 

Zimbabwe-Rhodesia, a lso deserves recogn~tion as a valtd marriage for 

the purposes of Section 2 of the Deceased Estates Succession Act in view 

I" at 588 

71 1960 (2) SA 174 {SR\ 

72 1972 (3) SA 203 (RAD' 

73 a.t 208 
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Dokot er a 's cas e , Sect ion 3 of the same Ac t does not appl y to Af ricans 
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and, no doubt , on t he same argument , i t could be said that t he Act in tot o 

does not apply to Africans. I n v i ew of the dicta , both in Mehta and Kader ' s 

cases , however , t he counter argument could be put tha t polygamous marriages 

contracted by Af ricans in Zimbabwe- Rhodesia are val id f or a l l civil 

pur poses in this country . 

The e f fec t of t hese ~ i s somewhat dimi nished by a l a ter dic tum in 

Chi kosi v Chikos i ( 3)
74

. The question in t his ca se was whether two Afr ican s 

who had contrac t ed a val i d mar r iage acc0rding to cus tomary law (which had 

been duly registe·r ed under the African Mar r i ages Act) , had cont rac ted a 

marriagP va l id for all c ivi l pur po ses in Zimbabwe- Rhodesi a, The court found 

t ha t it was no t valid fo~ all purposes but only "accor ding t o Af r i can 
75 law and custom" • Refer ence was made t o Section 7 of 

. 76 77 Ac t and t he decisions i n R v Ts hipa and R v Ncube . 

interpre t ation of Secti on 7 ( 1) of t he Af r ican Mar riages 

the Af r ican Mar r iages 

The l earned judge ' s 

Act i s , wi th 

respect , open t o debate. Section 7 (1) provi des tha t if an African 

marr i age officer is s a t i sf i ed as t o certai n f ormalities, he shall solemnise 

the ma r r iage "and such marr iage shall be a va l id marriage contracted 

accor ding to African law and cus t om". I t need not necessaril y be i nf erred 

tha t the marriage i s valid onl y for t he pur pose of Ah·ican law and custom. 

The t wo cases r eferred t o in Ch i kosi ' s case are di s tinguishable in that 

t hey were criminal cases concerned wi th charges of bi gamy and i nces t . 

The ra t i ones decidend i i n those cas es wer e tha t , for the purposes of 

the c r imes i n ques t i on , the conunon l aw wi ll not regard polygamous mar riages 

as val id marriages
78 

Hence , i t may still be argued t hat despi t e t he 

decisiou in Chikosi ' s -:ase, a marriage i n t erms of cus t omary law i s a 

valid "marriage" f or the purpose of the Deceased Esta t es Succe ssion Act . 

If this argument h accept;ed , ~t WQq'.ld appei:o; th.a.t when, a n Af ,;~ca,n , whv 

74 1975 (2) SA 644 (~) 

75 at 646F 

76 1957 R & N 751 (SR) 

77 1959 (2) R & N 466 ( SR) 

78 Similar t o the approach taken in Kader'ls c~se , when it was r ecogni sed 
tha t polygamous marriage s wer.e ~o t ~egarded as v a'.l ~d mar r i ages f or 
t he purpose of t he matr-imoni a l Jur i sdiction of t he Genera l '' 1.v i sion 
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is married in tenns of customary law, makes a will and, subsequently , 

takes a second, polygamous wife , the second union renders the will null 

and \. ,1id. In order to protect the i nterests of the first wife, there is 

much to commend this approach. 

Whether this argument is accepted or not, it is clear that a marriage 

contracted by Africans in terms of the Marriage Act is sufficient to 

render a prior will nul l and void. There can be no question of t he valid i ty 

ol such a marriage for the purposes of Section 2 of the Deceased Estates 

Succession Act, since the marriage , although contracted by Africans , is 

d monogamous union. Nor would Sect ~on 13 of the Af r ican Marriages 

Act prevail overt.he orovis i ons of Section 2 , since the former does no 

more tha n provide tha t a mariage under the Marri age Act shal l not a tfec t 

the property of the ~pouses unless disposed of by wi ll. 

Even if we do accept that a marriage under custanary law is valid for 

the purposes of the Deceased Estates Succession Act, difficulties may 

arise in situations \,here the parties , already married acCl,rding to 

cus tomary l aw, later solemnis e their union under the Marriage Act. 

In Chikos i 's case, the par~ i es who had been married in Zimbabwe-Rhodesia 

aLcording to customary l aw , entered into a subsequent Christian marriage 

i.n the United States . 'rhe court found that the second marri age had the 

effec t of converting the potentially polygamous marriage into a monogamous 

union and all that r~mained of the customary marr i age w~s the matter of 

proprietary rights. which were prese rved by virtue of Section 13 of the 

Af r ican Marr i ages Act The question in the present context is whethe r 

the second marriage under the Marriage Act is regarded as a new marr1age 

for the purpose of rendering a prior will null and v0id. If the vi ew is 

taken that the marn.age .i.n cust omary law is a valid union , t hen it would 

seem tha t the second, civil marriage Joes not al tPr that situation; on 

the reasoning i n Chikos i 's case , the second union does nothing other than 

al ter the nature of the marriage, viz from polyg&uous to ~onogamous . This 

reasoning ooes not do violence t ~ t he purpose of Sectior 2 , which 1s 

u safeguard a surviving spouse ' s c1Pi~ to an intesta~~ ~state on t he 

death of the other spous~ . 
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15 PREPOSED REFORMS 

That there is a need to reform the law regulating the sta tus of African 

women in Zimbabwe-Rhodesia is undoubted1. In several respects, the 

woman who has rejected her traditional l i fe style, to a greater or l esser 

extent , must still contend with the customary legaJ regime, however 

j nappropri ate that may be. In a preliminary fasion, we may isolate the 

fol lowing incidents of her status which require reform. 

(1) The woman s hould have the power to act as guardian of her minor 

children, on dissolution of her marriage by death or divorce. 

(2) The married woman ' s proprietary capacity is in urgent need of reform. 

Regardless of the form of marriage, any property she may acquire 

falls under the control of her husband . Account must be taken of 

the African woman's participation in the economy and, i n line wi th 

the general economic e t hic of Zimbabwe-Rhodesia, her right to use , 

• d 1 • h h • d2 enJoy an a ienate property s e as acquire . 

(J) Similarly , thl! woman should have a right to i nher it at least a 

portion of her deceased husband ' s estate, Under the law, at present, 

she may i nhe r i t only if instituted legatee or heir in terms of his 

will; circumstances may exist , however, where she should a lso 

inherit if he were to die intestate3 

(4) The law relating to emancipat i on i s poorly conceived. Provision 

should be made whereby the de facto independent woman may have her 

independence legally and fonnally recognised for all purposes . 

(5 ) The s cope of recogni tion afforded marriages in cus tomary law must 

be broadened and made certain. At present, it may be that customary 

marriages do no t have the same legal effect as civil or Christian 

unions . This uncertainty must be r emoved and both unions should be 

1 See , generally , t he propos a ls made by t he Church of the Province 
of Central Afd_ca Report of the Commission to Inqui re into the 

3 

Legal Status of African Women paras 142-149 , based on representations 
road, by many indiv-=..dual Afri~an women and severa l w0men- ' s voluntary 
organisations 

Repor t of the Commission of Inquiry into Racial Di crirnination 80; 
leaving aside, c course, antenuptia l contracts. If a woman r hooses 
to enter into an a~tenuptial contract providing for community of 
property and of profit and l oss and retaining the husband 's marital 
power, she should be free to do · so 

Report of t he Commi ssi on o: Inquiry into Racial Discrimination 79-80 
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treated on an equal basib , regardless of the potential l y polygamous 

character of the customary marr iage. If this is not done, t he 

surviving widow of a customary marriage will have no delictual claim 

for loss of support if her husband is unlawfully killed. Moreover , 

the wives of a man who has entered into two or more polygamous unions 

should be protected if the husband decided, unilat erally , to enter 

into a civil or Christian marriage wi t h another woman or wi th one 

of his polygamous wi ves . 

(6 ) All women (apart from children) should be protected from the inflic­

tion of corporal punishment by their husbands or guardians . 

As a matte r of gene ral pol icy, t here are many other areas in which the 

present adminis tra t i on of customary law i n Zi mbabwe-Rhodesia, could be 

r~ formed, I n other parts of Africa, for instance , the existence of 

a dua l court s truc ture has been r egarded as ant ithetical to the primary 

r equi rement of nat ional unity4 I ndeed, the uncertainty to which dualism 

gives rise in li t igation and the potential f or dis crimination which 

(at leas t f ormerl y ) existed5 are arguments f or a major reform of the 

Zimbabwe-Rhodesian legal system. It would be beyond the scope of this 

t he sis , however, to reconnnend chAnges in the general legal order . Rather , 

reform wi l l be mor e narrowl y conceived in respect of specific aspects 

of t he African woman' s sta t us i n terms of the existing legal system. 

Tt will, f ur the r more, be assumed that the common law, as i t pr esently 

stands , is capable of meeting the aspirations of the mor e progr e ssive 

Af ri can woman. I t may be argued that, in certain areas , t he common law 

is out of keeping with t he demands posed by white soci ety in Zi·nbabwe­

R~odesia (es pecially, : or instance, in the rea lm of di v orce l aw6) but 

4 The conclus ion of the London conference, reported by Al lott (Ed) 
Conf e rence (on the ) Future of Law i n Af rica, London, 1959-1960 ; 
even prior t o independence, the Judic i a l Advisers' conferences 
at Jos and Makerer e , in 1953 and 1956, respect i vely, fe l t that 
t he courts should be integrated 

I n Zimbabwe-Rhodesia, for example , until the African Law and Tribal 
Court s Ac t was passed, in 1969 , if a white were pa y to legal 
proceedi ngs i nvo~ving an African , the matter qou l d have to be decided 
ar ·o rding to t h~ common law. In no circumstances coul d a white 
eve r be s ubject to customary law 

6 Recent l y the subject of far- reachi ng reform in Sout h Africa: Divorce 
Act No 70 of 1979; f urther reforms are proposed w_t h regard to 
matrimonial proper ty: SA Government Gazett e 23rd November 1979 
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this thesib does not seek to consider or amend the rules of the common 
7 l aw. For the purpose of law reform, attention will be focused exclusively 

on the rules of customary law and the circumstances i n which it may be 

excluded , al though account must be taken of the areas in which the common 

law may have impinged on customary law, either formally , via the conflict 

of laws or, indirectly, through the district commissioners ' law-making 

activities, 

Before considering the reforms and the manner of achieving them, it is 

necessary to disclose the premises upon which they are based. Customary 

law , i n modern Africa, has ~quivocal significance . All too often, 

i t represents a traditional order , now out of keeping with contemporary 

social and economic demands. Apart from t his, for many it has political 

connotations . The exc lusive application of customary law to Africans 

and Lhe application of the received systems of Western European law to 

Lhe white set tlers s uggested the racial inequality which was frequently 

i mplic i t in the f ormer colonial regimes . On the other hand, the wave 

of nationalist sentiment leading to independence in several African 

countri es had the effect of promoting customary law as the national 

legal system8 . From the interplay of these social and political factors, 

the position of customary law in t he new African nat ions has been 

determined. The conclusions reached by many governments, however, 

suggested that, for a var iety of reasons, customary law had little part 

to play in the building of a new nation9 . Whether through legislation 

or codification, the sphere in which customary law had previously 

7 

8 

9 

A similar prob l em was experienced in Francophone Africa , where 
the French Civil Code was out of keepi ng with modern social demands: 
Blanc-Jouvan "Remarques sur l a codification du droit prive a 
Madagascar" (1967) !. Revue Juridique du Congo 160; David "La 
refonte du code civi l dans les etats af ricains" (1962) Annales 
Africaines 160 

The f ormer Ghanaian president, Kwame Nkrumah, was an enthusiastic 
advocate of t he "africanisation" of the Ghanaian legal system: 
(1962) 6 Journal oF Af rican Law l03sq; so , too , was President 
Senghor: M' Baye '':.., ' experience senegalaise de la reforme du droi t" 
(1970) 22 Revue Int ernati onale de Droit Compare 38 

Seidman ''Law and economic development in independent, English­
speaking , s ub-Saharan Africa" in Hutchinson et al (Eds) Africa 
and Law, developing l e ga l systems i n African Commonweal th nat ions 
28-32 - particularly i n the economi c sphere 
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operated has been somewhat diminished
10

. 

The success of such reform progralilllles , particularly in states 1ch as 

Ivory Coast and Ethiopia11 , which have severely ci rcumscribed the operation 

of customary law , has yet to be determined
12

. When speaking of the 

"success" of a progra.unne of legal reform one, in effect , is asking whether 

the people affected by legal change have accepted and acted upon the new 

norms which purport to govern them. It is axiomatic that the sense of 

identity which · a people has with the legal system is of crucial importance 

LO determining the effectiveness of the law. Popular reaction may lead 

to active rejection of the law or indifference, both responses rendering 

the programme of refonn useless and , poLentially, undermining the respect 

and authority of the government. On the other hand , the degree of 

tolerance to legal innovation has , sometimes, proved to be remarkably 

high. The reforms of Kemal Atatilrk are probably the most well known in 

this regard . In a daring policy of modernisation, the Islamic legal 

order of Turkey was usurped in favour of an imported code of European 

i nspiration . . Although full acceptanceof the foreign regime took a long 

• h' d h • d ' • h • 13 
time to ac ieve, the n~w co e as remaine unshaken in its aut ority • 

10 According to Lazer "Legal centralism i n South Africa" (1970) 19 
International and ·om arative Law uarterl 492, even in a country 
such as South Africa where , s i nce 1927 , little has been done to 
dis turb the traditional customary legal order) customary law has 
been so attenuated as to be incapable of regeneration 

11 With regard to the latter , see : David "Civil code for Ethiopia : 
considerat ions on the codification of the civil l aw in African 
countries " (1963) 37 Tulane Law Review 188-189; "La refonte du 
code civil'' op ci. t 161 

12 And is usually based on conjecture: Harvey "The evolution of Ghana 
law since independence" in Baade (Ed) African Law: new law for 
new nations 69. See also, the doubts expressed by David "Critical 
observations regarding the potentialities and the limitations of 
legislation in the independent African states'' in Integration of 
Customary Law and Modern Legal Systems in Africa 44- 56 

13 The introduction of the Swiss Civil Code into T• ·key, in 1926 , 
provided the : aw for only a s mall urban elite and the l egal 
profession. I t remained foreign and incomprehensible for the 
majority of the population : UNESCO International ~ocial Science 
Bulletin (1957' 9 No 1 7-85; see Keuning "Some remarks on law 
and courts in A.:rica" in I ntegration of Customary Law and Modern 
Legal Systems .n Africa 64 



190 

The problem of acceptance underlies all legislation , as a source of 

new law and it is this problem which is sought to be avoided , as far as 

possible , in seeking to c hange the status of Afr i can women . 

There can be no objection to legislation, i n f unctiona l terms , if the 

enactment is , either directly or indirectly , the expression of the will 

of the people as a whole, as in a completely rep r esentative democr acy; 

bu t if the enactmen t express the view of only a smal l minority , its 

general acceptance becomes much less likely . In Africa, where law reform 

has usually emanated from an educated urban elite, this is an i mmediat ely 
14 

apparent pr oblem By its natur e a statute is of general , national 

application , in that the new norms are designed to apply to all people 

regardless of their personal i nclinations. Allowance may be made for 

e xemption of particular groups of people and , of course , l egi slation is 

of t en aimed at particular groups but the manner of distinguishing the 

group is a difficult task for the law-giver. Classes are normally det­

e rmined , in the enactment in question , by simple and easily ascertainable 

criteria, such . as race , type of employment , i ncome etc . The problem 

becomes acute if no readi l y ascertainable crite ria are available: if the 

legislator wishes , for example , to apply a Western European system of 

law to those peopl e who have opted for a Western European way of living, 

what criteria. are to be used in the statute to determine who is to be 

affected by the new l aw ? 

'lhis i s the problem which confronts the law r eformer i.n Afri ca . In mos t 

cases , t he l aw-givers have taken care not to s uppress the i nterests of 

the more traditionally-minded in the population but the difficulty of 

determining how their .:.nterests are to be protected in terms of legislation 

has never been sat isfa~torily r esolved . Customary law should be preserved 

f or t hose whose socia l values and attitudes remain traditional; it should 

be excluded , in favour of the coannon law, for those who have opted for 

~ Western European life s tyle. An abstruse criterion such as life s t , ~ 

ur cultural preference i s difficult t o articul ate i n legal terms. 

1 4 B1 anc-Jouvan op c i t 161 and 173 noted that inf ormed Afr ican opinion 
usually in f avour of a r adical approach to cus ~mary l aw, while 

European exper t s s eem t o f avour a more sympathetic attitude ; David 
"La ref onte du code c i vil" op c i t 161 
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Under l ying this discussion is the assumption that t he cultural pre­

dilections of individuals warrant respect not only for purely pragmatic 

reasons (viz acceptance of the legal order) but also for ethical reasons. 

In countries such as Ethiopia, for instance, a different view was adopted . 

It was felt that customary l aw was out of keeping with the modern state, 

was harmful to the economy and, accordingly, s hould be abolished regard­

less of the conservative attitude of the majority of the population15 

Such an uncompromising approach may be necessary in certain c ircumstances 

(to be discussed later) on ethical grounds but, in general, it is submitted 

that the cultural attitudes of the individual should, as far as possible, 
16 be respec ted 

One-. it is accepted that customary law and the common law both have a 

part to play in the modern African nation, the question is how to determine 

when one or other legal system is to be applied. More simply, this 

usually involves determining the circumstances in which customary law is 

LO be excluded. In this chapter, it is proposed to consider five 

principal tech~iques for excluding customary law. At one time or another, 

each one of these methods has been employed to exclude c ustomary law with 

a view to bringing t he law into line with current social demands . In 

t~rms of the advantages and di sadvant ages of these techniques~ we may then 

determine t he .most appropriate manner of effecti~g reform. 

15 David , t he drafte r of the Ethiopian Civil Code, felt that customary 
law varied too much f rom area to area, was unstable and often lacked 
true j uridi cal characteristics. He argued that this impeded develop­
ment and was respons i bl for the undeveloped nature of African 
society: "Civil code f or Ethiopia" op cit 188-189. For this reason, 
he argued "ce n'es t pas d ' une evolution . gue le pays a besoin , c 'est 
d 'une revolution": "La r efonte du code civil " op cit 161. The code 
accordingly draws i ts i nspiration from France , Switzer l and , Italy , 
Gr eece and Egypt . The part played by customary law was one of 
moulding the proposed legislat ion, rather than inspiring its provisions: 
Redden The Legal System of Ethiopia 53 and 76 

16 Even in Ethiopia, t he individual has been allowed some freedom to 
express his or her cultural and legal preferences : i t may be 
expressly i ndi cated by the spouses, prior to 1J1arriage, that they 
wish custom, ry law to app l y to their marriage: see Xr zeczunowicz 
"The nature o f mar r i a ge under the Ethiopian Civil C , : an 
e xegesis " (1967) 11 J ournal of African Law 175 
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(1) Legislation 

Undoubtedly , the most radical method of excluding cus tomary law is by 

legislat ion . Within terms of this broad approach, two different views 

may be isolat ed. What has been termed the " revolutionary" approach to 

1 h b b 1 • h • 1 • 1 17 , .n.. • l h' c ustomary aw as een to a o is it a most entire y wu1 et is 

would serve the interests of the educated, Westernised African, it 

would do li ttle to gain the support and acceptance of t he rural and 

traditionally-minded. In view of what has been said above about 

legislation , any such radica l change should be treated with scepticism. 

Indeed , most African countries have adopted what is called an 

"evolutionary" appr oach, namely, one i n which due regard is paid to 

customary law but, to some degree, it is discarded in favour of a 

received system of European law. The evolution ists have had t o come to 

tern1$ with the problem of deciding when to exclude customary law but 

Lhis they have not done on the basis of exempting certain c lasses of 

pl:'rson (such as those who are "urbanised " or ''Westernised") from the 

application of the indigenous legal system. Presumably, it was realis­

tically appreciated that s uch an approach was i mpracticable. Legislatures 

sought , ins t ead, to produce hybri d codes of rules which embodied both 
18 customar y and European l aw . 

No legislature has sought, del i berately, t o effect a programme of reform 

of the legal status of African women. Reform has been directed to t he 

broader a r eas of marri age , divorce and succession and the status of women 

must be consider~d 1n so far as i t has been amended by s uch legislation. 

ln i solating the two general models of legislative reform - the 

"revo l uti onary'' and the ' 'evolutionary " - we may use, as examples 

I C d 1 d . l 19 vory oas t an Ma agassy co es , r especti ve y 

17 In no case has customary law been completely eliminated but it 
plays a f ar less significant r ole than it did f ormerly 

18 This "patchwork'. approach was one 
system of Islami c law i nto accord 
techni _ly , t h1s i s known as ~he 
A Historv of Islamic ~aw 197- 201; 
Islamic Law 106 

used to bring the tradi tional 
wi th modern social cunditions: 
process of t alfiq: Coulson 

Schacht An I ~roduction to 

19 Othe s t ates tc have enacted comprehensive mar riage laws are: 
Guinta Loi No 54-62 of April 14, 1962, and Mali Loi No 62-17 
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The Ivory Coast approach is considered to be revolutionary because the 

general t r end has been to exclude customary law wherever possible. 

Article 41 of the Constitution provides that the National Assembly shall 

have the power to fix the rules regarding the procedure by which customary 

law is to be ascertained and harmonised with the principles of the 

Constitution . Although, by implication , customary law is still recognised 

i n Ivory Coast , it has been supplanted by the introduction of new codes 

based on French civil law. The most notable of these codes are those 

passed in 1964, .regulating f amily law and succession. 

The Ivorien government believed that continued operation of customary 

law would perpetuate the divisive influence of tribalism in the nation
20

. 

Many i nstitutions of cus t omary law such as the marriage consideration 

and polygamy were viewed as an impediment to social and economic progress21 

i n several cases , moreover, c11stomary laws were thought to have lost 

their original raison d 'etre because of changing social conditions
22

. 

Februa~y 3, 1962: see Salacuse An Introduction to Law in French­
speaking Africa 108-110 and 158-162 respectively . Neither Guinea 
nor Mali , however , has been as radica l in their attitude to 
n 1.stomary law as I vory Coast. Other Francophonic countries have 
enacted legislation vi tally affecting the l aw of marriage but 
they did not purport to deal with the matter comprehensively. 
In the Central Af~ican Republic, polygamy and the marriage 
cons ideration were both abolished and , in Gabon, the giving and 
r eceiving of marriage consideration was made a criminal offence: 
Salacuse op cit 297 and 343- 344, respectively 

.20 A problem facing any government attempt i ng to promote customary 
law as the national legal syste4 , is which system of customary 
l aw wi thin t he nation to ado~t. Sel ection of one particular 
sys tem will, na t urally , suggest pref e r ence for the tribe concerned 
and provoke the hostility of other tribal groups: Kerr "The 
r eception and codi fication of systems of law in Southern Africa" 
(1958) 2 Journal of African Law 96 

?1 ThP marriage consideration cattle are used, principally , to obtain 
wives which, in consequence , diminishes the economic potPntial of 
the cattle. Simi larly, if the woman is committed exclusi vely to 
raising children a,pd car i ng for the home, her contribution to the 
nati0, l economv :s greatly reduced 

22 Salacuse 2.P ci: 32- 133 , cit ing Coulibaly "Les traits principaux 
du nouveau ~ro \ t ~voi rien de la famil l e" (1967) 21 ~ vue Juridique 
et Polit i gue 76- 77 . The ref oro& were effected by a seri es of 
~aws of October , , 1964 
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In short , the new code of family law and success ion was designed not 

simply to follow social change but to provoke it . With this in view, 

t he basic aim of the Ivorien government was to change the national 

social structure from one based on the traditional extended family (grande 

fami lle) to one based on the nuclear family23 . Apart from this , lvory 

Coast, in common with all the Francophone countries, has shown particular 

concern with the rnet liv<ls of determining change in status . The i nformality 

and private manner of creating and dissolving customary marriages has 

been replaced by a system of registration and transaction before state 

officers; accordingly, all marriages must be solemnised before a duly 

authorised state marriage officer and divorces may be obtained only 

f 
. . . . 24 through a cour t o compe tent Jur1sd1ct1on . 

The Ivorien code , i ,, attempting to establish the nuc lear family, formally 

l • h h • • d • 25 d 1 26 Th f abo is est e marriage cons1 erat1on an po ygamy e consent o 

both the spouses is regarded as vital to the creati on of a valid murriage; 

only the consent of the paren t exercising parental authori t y over the 

child may authoris e the marriage of a minor child27 In addition, civil 

law r ul es relating to the proh i bited degrees of consanguinity were 
• <l d28 i ntro uce . 

23 Salacuse op cit . Even so, the National Assembly recognised that 
such radical reforms would require time and extensive public 
educat ion; accordingl y, it proposed that the i ntroduction of 
the new l aw be delayed. The government felt that delay would serve 
no useful purpose and the laws became effect ive in 196~ - 1965 

24 Registration of marri ages , 10 Zimbabwe-Rhodesia, is, of course, 
mandatory if the marriage is to be valid: Section 8 of the 
African Marriages Act ; similarly, a marriage may be dissolved 
only by a cour t of competent jurisdic tion: Section 16 of the Act. 
Both these events are recorded in the marriage r egis t er 

25 Law No 64-381 ot October 7 , 1964, Articles 20- 23 . Persons who 
engage i n transactions for marriage considera t ion are subject to 
crimina l penalties . It was fel t that th i s i nstitution had taken 
on such commerci al significance that it should no l onger be 
pro~ected by the general recognition given customary l aw 

26 Article 2 of Law No 64-375 of October 7, 1964 . No one may now 
contract a marr i age before dissolving a subsisting union 

27 Articles 3, 5 and 101 of Law No 64-375 

28 Art i cle 10 of Law No 64-375 



Similar ly, the code defl.nes , in t <> rms of civil law, the rights and 

duties of the spouses toward one ano the r , toward their children and 

their relatives . Spouses, for instance, have a reciprocal duty of 

support; children, who are able , have a like duty t o s uppor t parents 

and in-laws who are in need29 . 

The spouses ar e deemed to be married i n community of proper t y and t he 
30 

matrimonial property is administered by the husband . On t he death 

of one of the spouses, the survi ving spouse takes one half of all 

community property, on i ntestacy, and the remaining one half goes to 

t he children, wit hout regard to age or sex
31

. 
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The legal status of African women, in Ivory Coast, is no longer deter­

mined by customary law. This does not suggest, however , that she has 

complete equality with men . Whi l e sexual equality in relat ion to the 

formation o f marriage is a feature of the Ivorien l egislation, it is 

leas evident during the subsistence of the marriage. The husband is 

made t he head of the family unit since, it was felt , that to hold 

otherwise would be fatal to the efficient running of the family unit
32 

The law of 1964 regulates the privileges of the pere de famille . In 

contrast to Madagascar, the wife must take her husband ' s name . The 

effect of thi_s, it was hoped, would be to deprive the name of its 

traditional sancti ty and serve to make i t nothing more than a means of 

i dentifying the f amily33• The husband has the power to choose the 

place of the fam il y r esidence34 . The wife may engage in an occupation 

b 1 1 h h b d h d h
. . . 35 , ut on y as ong as e, . us an as not expresse is opposition 

29 Articles 51, )2, 55 and 56 of Law No 64-375; although it must be 
appreciated that this is not necessarily a depart ure f rom customary 
law 

30 Articles 68-77 of Law No 64-375 

J1 Art i cle 22 of Law No 64- 379 of October 7 , 1964 

32 Abitbol "La famille conj ugale e t l e dr oit nouveau du mariage en 
Cote d'Ivoire" (1966) 10 Journal of African Law i 58 

33 Article 57 of Law No 64-379 

34 Artic le 60 of T~aw No 64-379 

35 Article 67 of Law No 64-379; Abitbol OE cit 
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This provision envisages a married woman ' s primary role as wife and 

mo ther. All the privileges bestowed on the husband , while establishing 

his position as head of a nuclear family unit, free from subservience 

to the extended family, are conferred 1n the interests of the whole 

f amily and, consequently , if they are abused, the wife may apply to the 

courts for redress 36 . In particular , if the husband has unjustifiably 

refused to permit his wife to follow the occupation of her choice, a 

court may override his decision. Similarly, the husband is required to 

furnish his wife with all household necessaries and, should he fail 

i n this obligation, she may seek judicial enforcement of her rights
37

. 

l n a sense, the wife plays a subsiduary role i n runni ng the family: 

she may replace her husband as head of the family if he suffers from an 
• • • b 38 h • h . h 1ncapac1ty or 1s a sent ; s e may contract 1n 1s name to pure ase 

household necessaries 39 and her agreement is necessary in all decisions 

i nvolvi ng the moral and material wel 1-being of the family 
40 

It should 

not , necessarily , be assumed that the wife ' s relatively inferior statub 

is determined _out of r <!gard to customary law; rather is it determined 

out o( more pcagmatic considerations of the efficient running of a 

family unit . 

While t he Ivqrien legislature accorded customary law scant respect , the 

Malagas sy l egislature felt that the nation should have a code of law 

"unifiee, adapt ee aux usages des differentes populations de Madagascar 

' 1 .,4 l • 1 • h l e t acceptees pare les This po icy suggests t a t customary aw 

s hould not be ignored, if the code is t o be accepted by the people. 

'36 

37 

38 

39 

li I 

41 

Art i cles 60 (2) and 67 (2 ) ; Abitbol op cit 159: "Le droit pour 
l a f emme d'attaquer judiciairement les decisions abusives du 
ma r i es t d ' ailleurs l 'expression d ' un pouvoir de controle plus 
general , qui sans porter att einte a la preemi nence du mari en 
tant gue chef de famil l e , suppose un role actif de la f emme 
dans la vie du mena e. La lo i sti ule ex ressement a cet e ard 
qu'el l e concourt art . 58 at . 2 avec le mari a assurer la 
direction moral e e t materielle de l a famille." 

Article 53 of Law No 64- 379 

Article 58 (3) of Law No 64- 379 

Article 65 of Law No 64-379 

Article 58 12,, of Law No 64-379 

Resolutio1. of t he Legis l ative Assembly June 2, 1959 
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Accordingly , although Madagascar i ntended also to establish the nuc l ear 

fami ly as the basic social unit
42

, i t did not ignore the functions of 

the grande famille. The evolutionary reformer has to combine rules 

from both customary law and European law to produce a hybrid code , hope­

f ully , gaining acceptance by a ll sections of the population. This wa, 

the approach of the Mal agassy government. The ambivalent attitude of 

the legislature is reflected in al l aspects of the law of marriage43 

A val i d marriage may be concluded in one of two ways : by celebration 

before an off icer of the civil regis try or according to the traditional 

customary ceremonie s 44 The l atter option i s avai lable only outside the 

t owns (communes urbaines) and such marriages mus t , subsequently, be 

registered at the civil registry . Traditional customary rules relating 
45 to consanguini t y have been p reserved The marri age of a minor must 

he a uthori sed by t he father or mother or, in their def aul t , by a person 

who, accor di ng t o cus t omary l aw, has authority over t he chi l d46 Polygamy , 

as i n Ivory Coas t , has been prohibited47 Like t he Ivorien l egislation , 

t he ~alagass y matd age l aw has establis hed a communi ty of property 

between the spo uses but they may , at the t ime of t heir marr iage, devise, 

' 'V cont ract• other r •les to govern the i t: marital property . The 

community r egime covers t he prof its and earnings of the spouses and 

property purc hased therewith dur i ng the marriage. Property owned by 

eit her party pr i or to the marriage or received by gift or inheritance 

42 Pedamon ''L1::s grandes tendances du droit de la f ami l l e a Madagascar " 
(1965) 2 Annales Malgaches 59 

~J Salacuse op cit 413 and 418 ; to thi s end a commiss i on was c r eated 
to gather a ll i nf ormation regarding cus tomar y l aw. The r esul t s 
of t hi s research were compi led in the Rapport de Synt hese and 
placed at t he disposa l of the codif i cation commissi on 

44 Artic l e 2 of Ordonnance No 62-089 of Oc t ober 1 , 1962. Bl anc­
Jouvan op ci t .:. 76. It was realistically acknowl edged tha t mos t 
of the populat i on on t he i s l and woul d not obey a rule enj oi ning 
mar riage at the civi l r egi stry 

45 Art i cle 5 1 of T_3.w No 62- 089 

46 Arti cle 3 of :..aw No 62-089 

47 Art i c : e 7 of Saw ~o 62- 089; a s econd marriage may not be contracted 
bef or e t he dissol ut i on of t he firs t uni on 



198 

falls outsiu~ t he community regime. The husband administe rs the 

connnunity property hut if the wife' s rights are prej udiced , she may 

apply ,u court for division of the community estate48 Divorce or death 

also 1 .. ngs about a division of the community estate but, unlike French 

law, t here is no equal division. Instead, the traditional Merina 

principle is retained , which provides that the husband receives two-

h • d d h • f • d49 • • t i r s an t e wi e one-thir . During the marriage, the wife has all 

the capacities necessary to carry out, unassisted, those acts necessary 

for the maintenance of the home. Spouses are liable, jointly , for deb t s 
so i ncurred in this regard, by one or other of them . 

On the other hand, it was felt that the household needs a head and , 

d • h ' d f • 1 · 51 
accor ingly, the usband s role as hea o the family was estab ished ; 

bul i t is provided that the wife's agreement is necessary in ma t te r s 

relating to the moral and material interests of the f amily and the up­

bringing of the children . The choice of residence is the husband' s 
52 

but, for certain reasons, the wife may absent herself . 

While Madagascar has an approach fundamentally different to that of the 

Ivory Coast, the overall result of the reforms , in so f ar as they affect 

women , bears striking s i milarity. In both cases, tl,e woman has been 

accorded capacities which she would not, theoretically, en j oy in 

customary law. Specially worthy of note is the wife ' s enhanced pro­

prietary capacity and , by inference from her civil law personal legal 

regime, contractual capacity and locus standi. Similarly, based on 

French law, the wife is entitled to i nherit from her deceased husband ' s 

estate . Although the principle of male dominance may have been preserved 

48 Ordonnance No 67-030 of December 18 , 1967 

49 Article 40 of Law No 67-030 

SO Article 59 of Ordonnance 62-089 of October 1, 1962 

5 1 Article 53 of Law No 62-089 

52 Pedamon op cit 69 . ln general , it is expr, s ly provided that 
tnarri age shall nnt prejudice the status of women : Article SO 
of Ordonnance 6 1- 1)25 of Octol>~r 9 , 1961 
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in the running of the f.imil y , this bears no r e lation to the implications 

of that principle in customary l aw. In that system, the interests of 

the exL~nded family were represented by senior males and a woman could 

not usurp the powers and privileges associated with men. Under the new 

codes, the position of the husband is determined not by adherence to 

tradition but, rather, by the interests of expediency; nor is the wife 

precluded from exercising the same privileges as her husband if cir­

cumstances so demand. It is clear that the traditional legal regime 

regulating the status of women has been all but abolished. 

In the English-speaking territories, there have been a number of 

r ecommendations concerning legislative change in family law and succession 

but little action has been taken. The reforms which have been implemented 

have been, with a couple of exceptions , partial , piecemeal and loca1
53

• 

In general , the approach has been of the evolutionary type. The 

i nspiration for change came from Ghana which, in 1961, published a White 

P 1 . . 1 • d. d • h • 54 bl. aper out ining proposa son marriage, i vorce an in eritance • Pu ic 

criticism of these proposals was invited. A bil l based on the recom­

mendations failed, however , to gain s upport and was, finally , withdrawn
55

• 

The White Paper is of interest because the ideas it contained were, 

l ater, adopted by other countries . In general terms, it provided for the 

regi stration of all types of marriage; a widow's l i mited right of 

inher i tance (namely a life- interest, until remarriage, of one-sixth of 

the self-acquired property of the deceased) and a provision that no 

pe r s on would be permit t ed to register more than one marriage. A novel 

propos a l , subsequently adopted in other countri es , was that the break­

down principle provide the only ground for divorce. This was the only 

proposal which was fina lly accepted in Ghana . The Matrimonial Causes 

Ac t 56 simplied the procedure for obtaining a divorce and provided that 

divorce should be granted only if it were proved that the marriage had 

53 

54 

55 

56 

Phillips and Morris Marriage Laws in Africa 39 f n 7, regarding the 
l egislative reforms effected 

Marriage, Divorce and Inheritance 1961 

Phi llips and Morris op cit 41 

No 367 of 1971 



broken down beyond hope of reconciliation. Even parties to a non-

11 .. ..,nogamous marriage may petition the court for di vorce on t hese grounds 

but Section 41 enumerates a number of "faults " to be taken into 

consideration in a petition for dissolution of a customary marriage
57 

In 1964, the Ugandan governmenl appointed a commission to enquire into 

marriage , divorce and the status of women58. Its recommendations were 

based on the Ghanaian White Paper but no further action was taken
59

. 

In 1967, a commission was established in Kenya to investigate the law 

• d d. 60 I d • f of marriage an ivorce ts recommen at1ons were ar more compre-

hensive than those of the Ugandan commission. It proposed the recognition 

of two types of marriage - monogamous and polygamous. The type would 

depend on the intention of the parties and would later be convertible, 

provided that both spouses agreed to conver t the union. All marriages 

would requ1.re registration if thny were to be recognised as legally 

valid. Payment of a marriage consideration was no t cons idered necessary 

for val idity. The only ground of divorce would be irreparable breakdown 

and divorce would not be granted without a certificate f rom a con­

ciliatory tribunal. At the same time as the commission on marriage was 

' t . • • • establi'shed61 . Th' d d , 1 ting , a comm1ss1on on succession was is recommen e , 

inter alia, that the widow or widows of a man who had died i ntestate 

should be entitled to a life interest in his free property (ie property 

which he was entitled to dispose of during his lifetime). This interest 

woul d t enninate on r emarriage. The courts would also have the power 

t o make provision f or any dependent who had been left destitute
62

. None 

of t hese proposals we1 e adopted . In 1979, the Attorney-General intro­

duced a bill aimed a t modernising the marriage laws and prohibiting the 

57 Daniels "Marita l f amily law and social policy" in Daniels and 
Woodman (Eds) Essays in Ghanaian Law 113-117; Morris ''Matri­
monial Causes Act , 1971" (1972) 16 Journal of African Law 71 

58 Repor t of 1 ,e Commission n Marriais..: , Divorce and 1. he Status 
of Women 1965 

59 

60 

61 

Phillips and Morris op cit 41-42 

Report of the Commission on Lhe Law of Marriage and Divo1 ,.:e 1968 

Report of the Commission on the Law of Succession 1968 

62 Ph 1 i ps and Morris op cit 42-45 
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the infliction of corporal punis hment by husbands on their wives . The 

bill was defeated in Parliament and the comment s of the members of the 

House are an illuminating indication of the pow~rful conservative 

attitudes in Kenya . The Assistant Minister for Lands said: 

''We are being intimidated and dictated to by the views 
of a small pressure group of the elite . .. our customs 
and traditional norms are being thrown to the dogs by 
people who have no constituencies to represent. " 

Another member complai ned that it was time that Kenya stopped "aping the 

British legal system and way of li fe"63 . 

Tanzania was the first of the Commonwealth countries in Africa to 

• h • 1 h 1 f • d d. 64 Th legislate compre ensive yon t e aw o marriage an ivorce e 

Law of Marriage Act
65 

integr ates both customary and common law, in a 

manner r eminiscent of Madagascar, thereby providing a single system of 
66 law which is applicable to al l marriages and all people in the country 

Two types of marriage are recognised: monogamous and polygamous unions . 

The nature of the marriage is determined by the form unde r which it was 
67 c~lebrated , or the intention of the spouses No marriage is valid 

unless duly registe r ed. Conversion from one type of marriage to the 

other is permitted if the spouses make a joint declaration to a judge 

or magistrate
68 

Christian marriages, however, are in a special 

position. The Act prohibits any conversion of a Christian marriage to 

a polygamous union while the couple remain Christians. Conversely , a 

subsequent Church marriage will automatically convert a potenti ally 

l • . . 69 E 1 . . . po ygamous union into a monogamous union qua protection 1s given 
. . . . . 70 to all parties and equal recogn1t1on is accorded al l marriages . The 

63 Report i n the Dai ly Telegraph , 28 July , 1979 

64 Preceded by a White Paper - Governmen t ' s Proposals on Uniform Law 
of Marriage 1969 

65 No 5 of 197 1; Read "A miles tone in the integration of personal laws : 
the new law of marriage and divorce 1n Tanzania" (1972) 16 Journal 
of African Law 19 

66 Para 5 of the White Paper: "TANU believes that all human beings 
are equal and that every individual has a right to digni t. y and 
respect . The government is therefore anxious to enact legislation 
to provide for the uniformity of law relating to marriages and 
divorce. " Read op cit 24 

67 Sections 9 and 10 (1) 

68 Section 11 (2 ) 
69 Section 11 (5) 

70 Read oe cit 26 
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only difference between a monogamous and a potentially polygamous union 

is that the husband of a monogamous marriage may not take a second wife ; 

if he does , the second union is void although not bigamous71 Particular 

protection i s afforded the wives of a polygamis t : if the husband proposes 

taking another wife, the existing wife (or wives) may lodge an objection 

on the growids of hardship to herself (or themselves) or on the grounds 

f h • b·1 · f h 72 o t e unsu1ta 1 1ty o t e new spouse 

The Act provides for the separation of matrimonial property. On separation 

or divorce, the court is given a discretionary power to distribute the 

assets acquired during t he marriage73 The wife has separ ate and equal 

• h h ld d d" f k t db sued74 . rig ts to o an 1spose o p roperty , ma e contrac s , sue an e 

Neither she nor her husband , however, may alienate the matrimonia l home 
75 

without the consent of the other spouse The husband has a duty to 

maintain his wife (and , in appropriate ci rc.umstances , she has a recip­

rocal duty of support) and she may pledge his c r edit for this purpose. 

The husband is prohibited f rom inflicting corporal punishment on his 
. ,.. 76 wi re . A widow is free to live where she wishes and to remarry the 

. 77 
man of her choice . 

The sole ground for divorce is irreparable breakdown of the marriage78 

Before granting the divorce , the court must consider all relevant 

evidence. A certificate from a MarriJ 6e Conciliator y Board (ut exemption 
79 from it) must be obtained before court proceedings may be started 

The court may order maintenance to be paid, with the proviso that maintenance 

wi Ll not be ordered after divorce unless there is a special reason80 

'I Section 145; r<ead oe Cit 26 

72 Section 20 (2) 

p. Read op cit 32 

74 Ser·tion 56 

75 Section 59 

76 Section 3 and h4 

77 Section 66 

78 Section 68 

79 Read op cit 33-34 

SQ Section 115 



In determining the custody of children, the welfare of the child is 

deemed to be of ~r imary importance but the court s must have regard to 

the wishes of the parent and child (i f it is old enough to expres s an 

opinion) and t he customs of the community81 Finally, the Act is no t 
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deemed to have r epea l ed any customary law which is not expressly included 82 . 

It is left to t h e cour ts to decide what customary law has been repealed 

by implicat i on and what may continue to co-exist with the new legislation. 

The Tcinzanian Act is reminiscent , in many ways, of the Malaga ssy and 

t vorien codes . The woman is accorPPd many benefits which she does not 

have under customary l aw and , indeed, even in the case of a customary 

marriage , her sta tus is regulated largely in accordance with common law 

principles. In this regard , attention should be drawn to the wife ' s 

nropri etary capacity , her contr actual capacity and locus standi and the 

reciprocal duty of s upport. 0£ special significance is the attempt to 

pro tect the wives of a polygamist and the prohibition against i nfliction 

of corporal punishment. Tllis piece of legislation has far-reaching 

i mplications for the t raditional social order of Tanzania and it remains 

t o be s een whether i t has the success i• deserves in furthering the 

i n ter es t s of African women. 

I n Ma lawi, an important ac t has been passed regarding succession83 

This attempled to s i mp lify t he procedures concerning administra t ion of 

estates and to remedy the position of married women and children. The 

most signi fi cant provis ions are the mandator y provisions to be applied 

0 11 i nt~stacy . Thes e rules n 0 w prevail over customary law. Four-fif ths 

of the deceased ' s property are to go to his widow (unt i l she remarries) 

and chi ldren , of whic~ t wo-sevenths must go to the wi fe who has been 

ma rried the l ongest. No person may receive more under a will than he 

h , d . 84 ors e woul d have recei ve on intestacy 

81 Read op cit 36 

d2 Subsection 3A of the Judicature and Application of Laws Ordinan1·e 
(Chapter 451) , i nser t ed by the L 1w of Marriage Act 

83 Wills and Inheritance fKamuzu ' s Mbumba Protection) Ordinance No 
36 of 1964; Roberts "A revo l ution i n the l aw of success i on in 
Malawi" ( 966 ) 10 Journa l of Afri can Law 21 

Sec i-:ion 11 (1) 
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85 In Transke i , the legislature enac ted a new code of marriage laws , 

seeki ng , in an ambitious attempt , to abolish the inferior pos ition of 

t he customary marriage in relation to the civil or Christian marriage . 

Although , in some respects , similar t o the Tanzanian Marriage A~t , the 

Tr anskeian law does not go as far in ameliorating the status of women . 

No a t temp t has been made to r e strict the pr actice of polygamy and , 

i ndeed, unde r the Act , it is possible for a man who i b a lready party 

to a civil or Christian marriage, to take another, po lygamous spouse 

(such is the equa lity of recogni tion afforded both unions) 86 . Similarly, 

no restric tions have been i mposed on transactions i n respect of marr i age 

cons ideration. l t i s s pecially provided that an agreement to pay lobolo 

in an t i c ipation of a c i vi 'I marriage i s permissible87 

In o 'e r to create a valid marriage i n customary l aw, the follo~ i ng 
88 requirements must be observed . If the spouses are over the age of 

21 , their consent is necessary . If they are under the age of 21, the 

consent of their guardians is a l so r equi r ed . A minor wife must be handed 

ove r to her future husband and l obo l o must be paid i n terms of t he law 

appli cable to the bride ' s fat her . Finally , the marriage must be duly 

regis t e r ed . 

It is provided that the wife f a lls under her husband ' s guardianship 89 

~he proprietary regi me i s automat i cal ly out of connnunity of property 

and 0 f profi t and l os s un l ess the parties make a pre-nupt i a l declaration 
• • 1 90 Th • ' o the contr ar y or en~er 1nto ~n antenuptia contract e intestate 

rights of s uccess1.on o" wi vt:!s and children is always determined by 
91 cus tomary law . 

85 Marriage Ac t No 21 of 1978 

86 Sec t ion 3 (1) f a' (iii) of the Marriage Act 

87 Section 15 of ~he Marriage Act 

88 Sections 30- 3~ of the Marriage Act 

89 Whether t he mar r t age was a civil o _us tomary union: Section 37 

90 Sect i on 3a 

91 Sect i on 38 
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ln order to dissolve a customary union , either of the spouses may 

h . , 92 . d . . app roac a magistrates court I n this regar , 1t is worth noting 

t hat the wife ' s fathe r no longer has the power to dissolve his daughter ' s 

marriage . A decl aration of nullity i s also possible and one ground is 

h h • 1 d b • • . 93 tat t e woman 1s area y party to a su s1sting customary marriage 

While the evolut ionary approach, as typified in the Tanzanian and 

Malagassy legislnr· ion , recognise s that law is a reflection of cul t ure 

or life style and respects the cultural preference of t he individual, 

it , nonetheless , imposes a high degree of rigidity in the l aw. Once 

r ules are fonnulated and embodied in l egislation, an essential consequence 

is that they become of general applica tion to all people in the nation , 

regardless of their persona l inclinations. Inevitably, certain rules 

in the new code wil l fail to fi nd approval with one or other class of 

r,e rson . We do not have rel iable information to ascer tain how successful 

legislative reform hai:: been in Africa, since the 196O ' s , but it lS quit e 

possible that major departures from tradition, ln the sphere of family 

law and success1.on , have been ignored by those peopl e who do not com-

f)rehend the new law or do not accept it. 

(2) The Courts 

The considerations above · ugges t t ha t a more flexi b:e , sensitive approach 

to law reform 1s necessary . The second, principal method of reforming 

,·us tomary law is throl•gh the courts . The district cormuissioners ' courts , 

in Zimbabwe-Rhodesia . ~ v e long recognised the need ~o adapt customary 

l aw to changing socia conditions and have grafted s everal rules from 

the common l aw onto the body of t;.raditional customary law . On occasion , 

the deficiencies of cust.:omary l aw , i n its contemporary social milieu, 

have been corr ec t ed by introducing institutions of the common law. The 

customary rule that a woman has no locus standi, for instance, has , in 

South Afri ca , been complemented by a further common law rul e C dt a WOIDi:lll 

92 Sect: Jns 47 and 48 (as read with Se< i on 43) 

9_ Section 49 



may apply to co ur t for the assis tance of a cur ator ad litem if her guardian 

be 94 
This of in which cannot found . lS not , course , the only way the 

courts operate to change customary law 95 Change within may . may occur 

the system itself , without recourse to a foreign system of law. Two 

cases f rom C'hana r-elat.ing to matrimonial property, illus trate both these 

processes. While the system of customary law in that country favours 

t he notion of joint family property, i t does not recognise joint ownership 

of property by persons who a r e not of the s ame blood . I n consequence , 

whatever a wife assis ts her husband to acquire , becomes the sole property 

of the husband . The cour ts , however , have embarked on a progressive 

development of this branch of the law, seeking to shake off the constraints 

imposed by t he t raditional r ules of cus tomary law. In Debor ah Takyiwa 

v Kewku Adu
96

, a divor-ced wife of a customary marriage s uccessfully 

claimed one half of the cocoa farm which she had cultivated joint l y wirh 

he r husband on a pie,e of land belonging to her. Hayfron-Benjamin J 

suggested that the proprietary r ights of a married coup le s hould simply 

be de1e rmined in accordance with their intention . Conversely , i n Bulley-
97 

l\leequaye v Acolatse . the conrt had recourse to English law to correc t 

an obvious inequity of =ustomary law. The evidence established that 

the money for t he pur c~ase of a house was provided by the wife of a 

customary marriage even although the house was conveyed i n the name of 

her husband. While th'? wi fe was away from home , her husband sold it to 

Lile p1 aintiff. On her return, the wife recovered possession. The plaintiff 

brought an action for ~ecovery of the house. The High Court gave j udg-

ment in his Eavour but +:his j udgment was r eversed on appeal . The Appeal 

Court held that whe re a wife buvs property and puts i t in the name of 

1:• r liusband , prima facie, he holds it as a trustee for her . 

y.., Tu.Ila v Nzimand~ 1940 NAC (T&N) 57; Tofu v Mntwini 1945 NAC (C&O) 
oJ ; reminiscent , i n some respects , of the part played by the 
ius honorarium i n l{oman law: "adiuvandi ve l suppl endi vel cor­
rigendi iuris ci vilis " D 1 . 1 . 7. 1 

95 And , i ndeed , it would be i mpossible to dis tinguish, in each case, 
the preci manne r in which the connnon l aw has impinged on cus­
tomary law: Elias The Nature of African Customary Law 273 

96 Unreported j udgement of the High Court May 18, 1971 , cited by 
Oaniels £P. ,it u:· 

':/ I Daniels ibid 



While , in principle , suLh processes have a commendablP. degr ee of 

LJexibility and attention to social change , which legislat ion cannot 

imitate, there are several objections to judic ial law-making in the 

Zimbabwe-Rhodesian context . The primary objection is one which was 

touched upon earlier: the only courts in which the judicial officers 
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have the requis ite training to undertake this type of reform arc the 

district commiss ioners cour ts and the Court of Appeal for African Civil 

Cases. The tribal courts, unfamiliar as they are with the common law, 

respond i n a different fashion to social change and are more conservative 

1n their outlook98 . ThP magistrates ' courts and rhe High Court do not , 

as a matter of practice, apply customary law. This situation is an open 
99 invi t ation to the forum shopper The only apparent restraints on 

forum shopping are in the nature of restrictions on the courts ' areas 

of jurisdiction: claims wi ll he enter tained only if they arose within 

the court's area of j ur jsdiction or provided the defendant is resident 

there. These r estraints offer no real safeguard , since the var i ous areas 
• • . . 1 • h h • h • • f 100 of Jur1sd1ct1on overl ap , eav1ng t e c oice of forum tote pla1.nt1f . 

Apart f rom this , the determination of the role of plaintiff or defendant 

in legal proceedings is, very often , a matter of chance and it is 

undesi r e.:1ble in principle , that the system of law to be applied 1.n a case 
. . . , h . 101 s hould depend on the vagaries of a l i tigants c 01.ce . 

Jud i cial law-making must, 11ecessarily, be a piecemeal and hesitant process . 

One must wait until app~opr iate facts come before the courts before a change 

c,in be implemented, regardless of the urgency of the need for reform . 

On the other l1and , adherence to the princip le of stare decisis lends 

98 Refer to Chapter 1 

99 From a survey conducted 1n Salisbury , there is every indication 
cha t Africans are aware uf the differences between the courts and 
are prepared to exploi t these differences to suit their own ends : 
Stopforth Two Aspects of Social Change, Highfield Afr i can Townshi p 
Salisbury Tab les XLIV-XLVlla 

100 Although the court in I n re Robert 1953 SR 47 clearl y deprecated 
the evolution o: two different systems of customary law 

101 See the criticisms l eve lled at Section 11 (2~ o f the Black Admin­
i.stration Act f\io 38 of 1927 , in South Africa, •n the same grounds : 
Forsyth "Ius .J..nte r gentes : Section 11 (2) of the Black Administrat i on 
Act 1927 " ( 197 9) 96 South AF ;can Law Journal 421-422 



208 

rigidity to judge-made law and the result of a sustained period of 

judicial law-making often bears li ttle difference to legislation. The 

customary law of marr iage , in Zimbabwe-Rhodesia, for example , now resembles 

a pu LL hwork of the common law and customary law rules. 

(3) The Repugnancy Proviso 

A t hird method of excluding cus tomary law is via the proviso to the 

app lication of customary law, namely , that it is to be excluded if it 

is contrar y to natural j ust ice and morality. Courts must evaluate each 

rule of customary law before it is applied , to determine whether it is 

in accordance with these principles; if it is not, cus tomary l aw may 

not be applied. The district conm1issioners ' courts· in Zimbabwe-Rhodesia 

have , for instance , used this proviso to ameliorate the position of 

children by i nsisting that orders as to c ustody be in the best material 

and moral interests of the child concerned
102

• Similarly , in South 

Africa , the repugnancy proviso has been used to improve the position of 

women. Braadvedt, judge in the Native Appeal Court (as it then was), 

1n a dissenting opini on , held that the procedure in customary law where­

by a husband s ues his wife's guardian for return of the woman or l obolo 

Ln order to dissolv~ the mar r iage was contrary to t he audi al teram 

partem rule . 

102 

'~he woman in s uch a c ase is the person most vitally 
concerned ... It is a fundamental principle of law t hat 
no judgment should be given against a person who is 
not a party to the action and I cannot conceive of any 
r easons why that pr inciple should be departed f rom just 
because the parties are native . . . The Courts do try to 
decide cases in accordance wi th Native Custom where 
such cus tom is no t opposed to the principles of natural 
j ustice . I am of t he opinion that to order dissolution 
of a customary union wit hout citing the party against 
whom such an order is sought, is opposed to the principle 
of natural justice. Native Customs must be evolved in 
conformity wi th our concepts of what is right or just. 
We are not bound to conform wi th them when they are 
obv iously har s:.. and unj ust." 103 

Vela v Madinika and Magu t s a 1936 SR 171; Francisca and Simon v 
Matope 1953 SRN 650 

103 ~~,i ri v Nkosi 19li ~AC (T&N) 94 at 98; followed 1.0 Tyobeka v 
.Madliwa 1943 NAC , ~N) 40 at 42 but overr uled in Zwana v Zwa t a 
and Twala 1945 NAC (T&N ) ; 9 
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U f h h h b . 104 seo t e repugnancy proviso as , owever , een c i r c umspect and , 

al though the courts themselves have not openly articulated the r easons 

fol lowin b t he r e appears to be good ground f u r their caution . 

Both the terms "natural justice " and "morality" are notoriously vague. 

Today, natural just ice is used as a tenn of art i n the common law, 

referring t o such wel l - known principles as the audi alteram partem rule. 

As such, it is appl icabl e to matters of procedure rather than s ubstantive 

Jaw. Procedur~l c ustomar y law falls outside the ambit of the district 

connniss ioners ' courts, since t hey are called upon to consider only the 

application of substantive customary law. It was earlier noted that 
. . . 105 

the concept of morality has ambiguous connotations but , presumably , 

it was intended that the courts should have the power to strike down 

rules of cus tomar y law ~hich were i n conflict with fundamental European 

no t ions of morality. If the Wes t ern European code of morals were not 

deemed to be the determi ning c r i terion , the legislature would have 

provided that both systems of law should be s ubject to the r epugnancy 

proviso. Cons i derations of morali ty (unless they are assumed to derive 

from a univPrsal and unchangi ng code 106) may change as social needs and 

values change. Ther.e can be no doubt that s uch a proviso to the app li­

cat ion of cus tomary J.aw, if br-:-adly conceived , c ould be used with 

~onsiderable effect . After the British annexed the Transvaal, in 1877 , 

for i nstance, customary law could be applied only i n so far a!:I it was 

not "inconsis tent with the principles of civilization recognised in the 

• • • d d ,.l07 r~ S C h d d 1 d ~1v1.l1ze worl . ,1e upreme ourt , on t ese groun s , ec a r e 

a customar y marriage ,epugnant because "polygamous marriages are 
• 1 • • 1 f • • 1 • • " 108 ~ncons istent with th~ generd pr1.nc1p es o civi ization Similarly, 

lhe custom of giving a marriage consideration was regarded as the price 

• • • · 1· d 109 Th paid foL the purchase of a wife and, t herefore , uncivi ise . e 

104 Elias British Colonial Law 106 

105 Chapter 4 
1 ~~ Which, it 1.s submit ted, is the construction to be placed on this 

provision : ~e i nfra 

107 Sect ion 2 of 1Jaw 4 o f 1885 

108 R v Mboko 1910 T Pl) 445 a t 447 ; subsequently this approach changed 

109 Kaba v Ntela 19i0 TPD 964 
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drastic effect which these decisions had on customary law was al luded 
• M d 1· k 110 T • to 1n eesa oosa v 1n s . ~n this case , the court was asked to 

consider t he stai us of a widow. Mason J pointed l)Ut that if customary 

marriages were not recognised , a woman would have no legal father or 

brother; consequently , when her husband died , she would have no relative 

to assume guardianship and she would become derelict. The court felt 

that to recognise the principle of perpetual minority, 

•~ould not only be contrary to the pri nciples of 
civilization, but in the highest degree contrary to 
natural equity." 

By declaring all the custom oncerning the constitution of the fami ly 

repugnant, the very "fountainhead II of customary l aw was swept overboard , 

rendering the recognit1on of customary law substantially ineffective. 

Policy changed , in 1927 , however, when the Native Administration Act was 

passed . Customary marr.nges were recognised (albeit for limited purposes ) 
111 a nd the institution of marriage consideration was entrenched . 

At times , the repugnancy proviso has been used simply to articulate 

rules of the common law , wi thout any regard to wider ethical principles . 

l n a Transkeian caBe, for example, the court held that where "Native 

c-us tom comes into conflic t with the common l aw or statutory law the 
. , , 1 12 f ormer must give way 

lt is t he wide discre t~on accorded the court by this proviso,with the 

~0tent1al for confus1on and uncertainty inherent _in that disc r e tion, 

which suggest:; that Ld'- repugnancy clause is not the best medium for 

re focru
113

. Ther~ is noL only uncertainty surrounding the content oL 

the clause itself but also t he manne r in which it is used. Does the 

t· Lause operaLe to exclude , rule 1.n the abstract or does it operate to 

exclude a rule as app'led to a particular set of facts ? In at least 

1 1 1915 TPD 357 
1 11 I n terms of the Native Plministration Act No 38 of 1927 , Sections 

11 ( 1) and 35 : 5"vmoLtr Bantu Law in South Africa 58- 60 

112 Ntdme v Mbede 1 'IA' 9- , t •12) 

113 ,!u.ch is similar he public policy proviso : Richardson v Mellish 
( 1824) 2 Bing 22° a t 2"-~ : "I t is a ver,· unruly horc,e , and when 
once you get astrl de it you never know where it wil l carry you. 
It may lead you f r om t he sound l aw. " 
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one South African case , it seemed , by implication, that when a ru l r of 

c ustomary law appeared inappropriate i t could be excluded on the grounds 

f b • I M kh Nk • l l 4 d o e1 ng repuc\llant. n o es1 v enJ ane , a man persua ed a woman 

to leave home and marry him according t o civil rites . 'l'he woman was 

ove r the age of 21 years but her guardian sued the defendant for abducting 

his daughter. The court held that to apply customary law would be to 

condemn this conduct as abduction and , impl ic it ly, subject conduct 

s anctioned by the common law to a penalty. For this reason , the plaintiff 

lost his case . · In other cases , i t has been held that customary law may 

b 1 d d • 1 • f • ld b • d h h d • • 115 not e exc u e s1.mp y 1. 1.t wou e to avoi a ars ecision . 

In general , the courts ' appl ica tion of the repugnancy clause in Africa 

has been conservative No doubt, there is often a temptation to i nvoke 

i t to avoid hard cases but, once used in this fashion , the application 

of cus tomary law could become completely arbitrary. The reluc tance 

of the courts to i nvoke the repugnancy clause, even although i t could 

~e used to reflect, i n a sensitive manner , changes in social values , 

;.. s understandable. Certainly, t h, view of the English judge is that 

the t as k of makjng l aw properly , the legislature lln This ves·ts , in 

1s , f undamentally , t he objection t o us :i ng a proviso of this nature. 

Judic i al law reform { s generally conceived in limited terms, ideal ly 

operating within the confi nes of an accepted sys tem of rules which may 

be modified i n detai l onl y . 

(~) Exemption Procedures 

~ather than rely OP t he uncertain process of judicial l aw reform, a 

1-' imp le expedient has been to a llow the individua l Af rican the option 

to se lec t his or he r pe rsonal i egal regime. This method of excluding 

the application of cus t omary l aw, in areas wher e it is no longer 

a ppropriate , has t~e J~ rit of respecting the individual ' s cultural 

preference and al l o-w i ng h i, o determi ne the applicat i on of the system 

o f l a ,, he considers best suiLed to his 1 i Ee style . The simplicity and 

1 , .) 

11 6 

1962 N.Ac 70 en 
Ntulizwe v Komt:-.. 192 1 NHC 6~ Maguga v Scotch t 931 NAC (T&N) 54; 
Mdutywa v Mv1~ '940 ~AC (C&O) 34 

Duma litshona v Mraji 5 NAC 1 68 ( ; 92 7) ; Madyibi v Nguva 1944 NAC 
(C&O) 36 ; Mas hapo v Si sane 1945 NAr. (T&N) 57 at 58 
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certainty of this type o f approach has much to commend it 

The extmptiun procedure was characteristic of the former French , 

Portuguese and Belgian colonies . In the Francophone countries 117 , for 

example, the applicat i on of customary law was determined by providing, 

in various decrees, t hat customary law was applicable in all civil and 

commercial malters arising between persons who had a customary legal 

status (statut coutumier) . On the other hand, if the litigant s had 

a French civil status (statut civil fran~ais), French civil law was 

applicable . Until 1946, a person ' s status depended on his citizenship , 

ie civil law J pplied to c i t i zens and customary law applied to non­

c itizens . Africans we re no t deemed to be citizens (which was a status 

reserved for the European settl ers) but a means was offered , similar to 

naturalisation proceedings , whereby an African might obtain the status 

of a French citizen. I t was provided ~hat if an African had attained 

a certain level of ed1Jca tion or had served 1.n the armed for ces , was of 

good moral characte r , t1c:1.d an advanctd standard of living, was not a 

party to a polygamous ma rriage and had formallyrcnounced customary law , 

he could be declared ~ French citizen by judicial or administrative act . 
11 8 

In 1946 , by two enactments , citizenship was accorded all French 

s ul cts ir. overs eas provinces provided that "ci t · zens who do not have 

a f r ench c i vil s t atus r ttain their personal sta~us insofar as they have 

d 
. ,, 11 ° 

•i.)t r enounce it . 

ll 1,,7as ouly i n l 955 that t he l<n!1~ch Council of State de l ,i red t l1at while 

t he pre-1946 legi slat1on concerni ng acquisition of citizenship no 

lon ger governed r enunci a t ion of customary law, an Afri can over the age 

of 21 who was ~ot a par t y to a polygamous marriage and who had been 

duly warned of the i~r evocable nature and consequence of his act,co11ld 

penuanently r enounc~ •· ustomary law by a decl aration before a cour t 

compe tent to applv F~ench l aw. Such an act was pure l y individual and 

11 7 For a fu l l t • ,•a 11ent o f this topic see Salacuse op cit 49- 54 
1 '8 The Lami ne GuE '~w ~o 473 of May 7 , 1946 and Article 80 of the 

Fr ench Constit .! 0n Oc tober 27, 1946 

19 Art icl t:! 82 0: ': :e '✓ons ti tution 
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did not bind the dec _arant ' s family; a father , however , cou ld include 

his minur children in his declaration. 

120 The same policy was applied in the for mer Belgian Congo Express 

recognition was accorded customary law i n respect of civil matters in the 

Colonia l Charter of 1908. Provision was made whereby Africans might 

renounce customary law in favour of Belgian civil law by a process of 

imma triculation_ (registration) . The rules governing regist r ation were 

amended several times during the colonial period and, generally speaking , 

permitted any Congolese, who so requested, to become registered . As the 

European population increased, however , there was a growing tendency 
121 . to establish stricter standards . In 1952 , a royal decree revised t he 

system of registrat ion and based it on a policy of cultural assimilation. 

Ther eafter , a person could become regis t e r ed only if he were of a ge and 

had "an education and manner of life implying the aptit ude to enjoy the 

rights and to fulfill the duties provided by written legislation." 

I n the former Portugues~ territories, it was decreed , in 1953 , that 

metropolitan Portuguese law should be applied to all inhabitants of its 

overseas territories
122 

Customary law was deemed to apply to all 

Africans but this was considered t o be a temporary measure prior to their 

assimilation into a Portuguese way of life . A procedure was established 

whereby African could voluntari l y, and in two stages, opt for a civil 

law regime . The first stage was a partial option in favour of civil 

law with regard to a limited number of matters (property, contract , family 

l aw and succession). The second was a full option which could be 

exercised only by those who were over the age of 18 , Portuguese-speaking , 

in fullt ime employment and had completed military service. Application 

had to be made to a -ourt administering civil law. 

The response to these various sys tems of exemption from customary law 

120 Salacuse op cit ➔69-471 

1?1 Decree of May 17 , : 952, amending Bo~, I of rhe Civil Code 

1L_ Robert "A comparat i ve study of legislat ion and ustomary law courts 
in the Frenc~, 3e lgian and Portuguese ter r i tories in Africa" (1959) 
11 Journal of Afn.can Adm~ nistration 124 
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12 3 . . . 
was poor The high ~Jucationa l r equi rements presented a barrier 

124 
to many , of cours e , but political discontent with the system may have 

accounted for others refusing to participate. Particularly in the Be lgian 

Congo and Portuguese territories, the applicant had no right to renounce 

customary law. This was an act to be performed at the discretion of the 
125 state . 

The f ormer English-speaking colonies had a s i milar system of exemptioJ26 

and, in Zimbabwe-Rhodesia, Section 12 of the former Native Law and Courts 

Act permit t ed ah African to make application to the Secr etary for Internal 

Affairs for exemption from customary law. Again this procedure was very 

seldom utilised. 

The Natal Code of Zulu l aw has specific, although more limited provision 
127 

for women Any umuarr ied female• widow or di vorcee who is t he owner 

of immovable property or who, by reason of good char acter, education, 

thrifty habits or other good and sufficient reason is deemed fit to be 

emancipated, may be freed from the control of her father or guardian by 

ordec of a connnissioner ' s court The effect of this order is not to 

exempt the woman from t· h~ application of cus tomary law but, rather , to 

endow her ~ith the same capacities as an adult African man. Accordingly , 

-;l 1E acquires propriet-arv and contractual capacity anc locus standi. 

A!)art from the requi r <.!ment& which are laid down in t he Code , on which the 

~oman's applicatioP may ½e granted, s he cannot be considered to have 

-~omp]ete f reedom to make a;>p~ ication for emanci.p:iti on ! her guardian 
• • d f h • • d h b. h 128 m11st be not1.f1.e o_ er apo l 1.ca t1.on an e may o Ject t ereto 

123 Salac.use op c it 5~ , cit:1.ng C-r.owder : "As late as 1936 out of a 
total populat ~,:,n <Jf fifteen million i n French West Africa there 
were only L, 136 French c i tizens , with the exception of the 
citizens of tht> Four Towns or Quatre Communes :;f Senegal" 

1. 4 Salacuse ~ c 1 t ~2 
1 25 Robert op cit 
1 26 Allott ~cw Essavs i n Afr i<:an Law 193-1 96; and in South Afriea, i n 

t~rms of Sec~io- ◄ of t~e Black Administration Act No 38 of 1927 , 
an A:r.1.can may -'-ppiy for ex mption from customary la\J 

27 

1 28 

Section 28 (l) : 

Section 28 (2 , 
Camane 1960 NAC 

pplication 

3eymour op cit 56-58 

:hus i v T~usi ~942 NAC (T&N) 84 and ~amane v 
(N- E) 5 where the girl' s gua , ~ian oppo~ed t he 



It 1s a pity that the exempL1on procedures ~ave proved so unpopular. 

We have li t t l e indi cation why t hey ~ere not util i sed more frequently . 

15 

It might be arg1.1ed t~at t he assumption t hat the appli cant was forsaki ng 

an in t erior legal system for a superior legal regime of European origin 

could not be expected to encourage the support of many Af ricans , 
• 11 l • h • 1· . 129 espec1a y t1ose wit ~ationa 1st sentiments . No doubt , as well, 

few Africans were aware of the possibility of obtaining exemption and , 

therefore, never made application. Whatever the past success of this 

procedure , there is good ~eason for retaining it today. The individual, 

when he or she is r eady , may se lect a legal regim~ to match his or her 

personal life style . The effect of this decision may be simply and 

easily ascertained by production of the necessary documen tary evidence. 

(5) Conflict of Laws 

The fifth approach is t o exclude customary law in favour of the common 

law on a case-by-case basis , in terms of a system of conflict of laws 

,:-ules . This approach mu:,t , of course , assume that both customary law 

and the cotmnon l aw are separate and different legal systems. It does 

not contemplate ful l-s t ale modification of customary law by the common 
1 

• f b h fl' • 130 _aw because 1 oth svsrems were t e same , no con ict could arise . 

1 t 1s regretable tha, '" '.1e conflic t of laws has received so littl~ 

attention in Af r ica ~,uce it is an admirably flexib l e and sensitive 
1 31 +- e..::hnique for respond. .. l'f, tc- soc ial change Implicit i n any system 

179 Church of the ~rovince of Central Africa Report of the ColTllllission 
to I •,quire i nto the Legal Status of African Women paras 44 and 143 

130 Allott op cit 16 

13 1 Amongst the f ew writers to advocate use of the conflict system 
were Cowen "Af rican lega l studies - a survey of the field and 
the role of the Uni ted Scates" in Baade op cit 20-22; Kollewijn 
" I nterracial private law" i n Schrieke (Ed) The Effect of Western 
Influence on Native Civilization in t he Malay Arch1pelago · 204-
235, disc-usses ~~e problem of the i nterpersonal conf lict with 
regard cc t:.he forme~ .,erman, French, British and Dut ch colonies 
The ear lier en thi.;,s ·,. asm of people such as Neumeyer and de la Porte 
(ci ted by Ko U.ewiJn) to transpose the principles of Private 
International ·.;iw i nto the real m of the interpersonal conflict 
seems t o have dissipa ted en t rely 
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of confl i ct rules is recognition of cultural difference, whether it 

be via the territorial state (as 1n Private International law) or via 

race (as in colonial Afr ica). The former colonial governments placed 

h 1. 132 . . . . . 
eavy re Lance on race as the c r i t e rion for determining the application 

of cus tomary law which , in cer tain cases , suggested discrimination agains t 

Africans 1
33

. It is not surprising that such an atti tude should not find 

f avour with the post-i ndependence African gove rnments . Nearly all the 

new states wanted a unified , national legal system. Yet it would be a 

pity to allow t he racial attitudes of the colonial governments to 

obscure t he real value of the conflict of laws in meeting t he cha llenge 

of solving problems of social change. Init i al ly , after the settlement 

of Europeans in Africa, race was a simple , cultural determinant 134 . 

Race is, today, no longe r a cultural determinant as mo r e and more Africans 

abandon their traditional ways i n favour of Western European culture . 

If we appreciate that the two ~vs tems of law reflect cultural difference 

(without any unnecessarily perjorative racial overtones), we may find 

t he conflict of laws a useful method of determining when to exclude 

cus t omary law. 

The rationale of a ,;y~~em of conflic t rules is,- essentially, the desi r e 

to gr atify the legit imate aspirations of the litigants by applying the law 

• ld b • d h • f 135 wh1ch t hey wou expec t to e app l ie int e circumstances o_ the case . 

Although it is the task of the court to make the decision which legal 

~vs tem of apply
136

, it is sti ll, fundamentally, the attitude of the parties 

1- ltich will guide the coutt in its choice . Implicit in t he process 0 1 

i32 Al lott op cil 182-188 on t he concept of race generally 

131 As in South Africa where a marr iage i n customary law receives only 
ve ry limited r e ognit ion and is strictly distinguished from the 
common law union. See Rubin "The adaptation of customary family 
law in South Africa" i n Kuper and Kuper (Eds) African Law: 
adaptation and d~velopment 208- 212 and t he comments by Cowen op cit 
19 

134 Seidman "The recept i on of English law in colonial Africa revisited" 
(1969) 2 Ba~. ' · -ican Law Review 53-54 

135 Amercian Resta 1::me u_ 0£ the La"\.' of Conflict of Laws , Second 3rd 
Vol 6 . The de~ l sion to apply cus t omary l aw rests always, of course , 
on basic policy considerations : Allott op cit 12-13, regarding 
the pol icy considerations in t he f ormer British territories in 
Af r ica 

136 As part of its wide•- task t o administer justice. This theory was 
introduced by Graveson Confl i ct of Laws 7-10 
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137 selecting the appropriaLe law is the use of certain connecting factors . 

From these fac t ors , the attitudt of the litigants may be inferred and 

from that the choice of law made. Out right recognition was never given 

to this process but use of the connecting factors was inevitable for the 
138 so1ution of conflict problems . The major difference between the 

_connecting factors of Private International law and those of the inter­

personal conflict of laws lies in the nature of the factors . In the 

former system, connecting factors are conceived in terms of territory 

h • 1 • h 1 h b • d • f 1 39 w 1 e, int e atter systen• , t ey must e conceive in terms o person 

During the colonial era . stress was laid on the personal connecting factor 

of race but this should not conceal the real issue which is one of culture. 

The more obvious connecting factor, today , wou l d be the parties ' life 

style. If the parties have a Western European life style, this would 

tend to suggest the application of the connnon law. If they retain a 

traditional African life style, customary law sho1. l d be applied . Certainly, 

the courts in Sout h Africa have not hesitated to use life s t yle as a 

factor determining choice of family law140. 

A striking parallel exists between race and life style, on the one hand, 

d • • d d • • h h 141 A ' • • an nationality an om1c1le , on t e o t er . persons nationality 

137 Baxter Ess.1ys on Private Law, Foreign Law and Foreign Jud gments 22 ; 
Falcon~ridge Essays on the Conflict of Laws 39-40 

138 Allott op cit Chapter 6, a l though some of the factors which Allott 
considers relevant in the choice of law process cannot al] be 
deemed to be "connecting factors" in the sense in which that term 
is used here . Some , such as the existence of a remedv do not 
exist in the factual complex at all 

139 Cowen op cit 22 argues for a revival of t he medievc1 1 concept of 
the personal law 

140 Tumana v Smay1 le and Anothe r 1 NAC 207 ; Mboniswa v Gasa and Another 
1 NAC 264; Ramothata v Makhot he 1934 NAC (T&N) 74; Lebona v 
Ramakone 1946 NAG (C&O) 14 ; Sibanda v Sitole 1 NAC (NED) 347 ; 
Ntikinca v Mzil ikazi 3 NAC 250 . There i s a l ways the possibility , 
of course , that the litigants do not have the same life style . The same 
prablem may arise in Pri vate Int ernational law where the propositi 
have different domic =1es (or nationalities). The solution to thi ~ 
type of problem is to prefer the domicile of 01~ party according to 
a predetermined conflict rule . In the interpersonal conflict of laws, 
in terms of the approach recommended i n Chapter 4, on~ should look 
to all the connecting factors i n order to ascertain the legal system 
with which the issue has its most real and close connection 

141 Allott op cit 189 
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is imposed upon him at t he discretion of his state. The state's law 

is an integral part of the indiv idual and, metaphorically speaking, it 

attaches to him wher eve r he happens to be. The i ndivi dual is not free 

to renounce his nationality in favour of another which might suit his 

purposes better (apat L, of cour se , from na t ura li sation proceed i ngs). 

Conversely , men are free to change t heir domic i le at will. Implicit 1n 

the notion of domicile is the determination of a personal legal regi me 

in accordance with individual autonomy . A man may choose his domicile 

d h h . 1 1 . h. . . . 1 42 an , ence, 1s persona aw to suit 1s own 1ncl1nat1ons . 

Race ls used as a choice of law criterion in much the s ame manner as 

nationality. Once an individual is typed as "African'i, customary law 

is applied to him, 1.n t he s ame way as French law wi 11 be applied to a 

French national. An African has no freedom t o change his legal r egime 

in favour of a European sy~tem of law. The former colonies did , as we 

have seen, permit change of personal law through an exemption procedure ; 

but , in theory, all African i nhabitants of the colonies were deemed to 

be bound by customary law . If an individual could prove sufficient 

change in his cultura1 attributes , ie by education, employment, lan guage 

prof iciency etc, he ~ou)d make app l ication to a state authority to 

abandon customary l.aw ~n favour of the received system of European law. 

While both the exemption procedure and the conflict o f laws oper ate to 

permit the individual to c-hoose bis or her personal legal regime, t he 
. . . . h 143 . 

power of permission vests, ult1w.ately, int estate , The maJor 

difference between the$€ tvo processes lies in the permanent effect of 

the exemption procedure, as opposed to the case-by-case evaluation 

necessary in terms of the conflict of l aws approach. 

If a connecting factor. s uch as l i fe style , i s used in the context of 

the conflict of laws process, it may operate i n a manner similar to 

142 Raeburn "Dispensing with the personal law" (1963) 12 International 
and Compara t 1ve Law Quarterly 125-126; Schmidt "Nationality and 
domicile in Swedish Pri vate I nternational law" (195 1) 4 International 
Law Quarterly 39 

'43 The parties may not e t!: • .:. he court 's discretioI' to apply one or 
other l egal system, except in terms of Section 3 (3) (a) (i) and 
(3) ( L) of the African Law and Tribal Courts Act . I n essence, it 
is the court which detennines which legal system i s to b~ app lied . 
The same i s true of domicile : it is the court whi c h de e r mines 
the domicile of the propositus 
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domicile t o pennit .. he i ndividt.a~ to sele ct his personal legal regime. 

If a person has chosen a European education, mode of living and form 

of employment, al l far removed from his traditional African c ul ture , 

a European life style may be i n f erred from these facts. This, i n turn , 

indicates the applicability of the common law. Life s tyle is obvious ly 

not applicable to the solution of every conf lict problem (such as 

commer cial disputes) bu~ it is apposite in determining which l egal system 

to apply in disputes arising within s uch areas as family law and s uccess i on . 

All these a r e matter s closely linked with life style. Moreover , because 

family law and sue-cession have such an important bearing on the 

indi v i dual's day-to-day existence, it would seem to be an area in which 

part y autonomy would be most appropr iate. Conversely, it would seem 

to be an area least sus~eptible to radical change by legi slation or 

'nterference by the 5tate . 

Use of life style as a connecting f actor has a high degree of flex ibility 

; :1 determining choice of law and a proper sensitivity to changing social 

conditions but it does not provide an easy answer to the problems facing 

the courts. Like domicile, life style is difficult, in practice , , o 

determine . It mus t be inferred from a variety of facts and this leads 
144 

to a case-by-case approach Furthermor e , the i ndividual is generally 

presumed t o be bound by customary law. In each case, he must prove to 

the "uur t t hat the common law should be applied - a costly and lengt hy 

proces~ . The courts' infrequent use of this connecting factor may well 

be because of thel~ reluctance to embark on the complex and detailed 

invest igation requ i r ed by a connect i ng factor such as this. Race, like 

nationality, is not near l y so elusive a concept because it admits of a 

simple, certain test . 

rhe solution to these problems may be sought i 1 two principles . Firstly , 

the procedure for exempt i on from customary law should be re-introduced 

in Zimbabwe-Rhodesi P enabling women, of t heir own accor d, to o~tain 

exemption from cus 1_omar1 law for all purposes . This would have the ad­

vanta~~ of dispelling t ~e uncert8: ties which presently surround 
- - --- -- ------------------ --

144 See the discuss1or of the merits an~ demerits of domicile in Private 
' nternational l aw Cheshire and North Cheshire' s Pr i vate Inte r ­
qational Law 190- 9 1 



220 

~mancipation, part;cul ar]y tac1t emand pation . A cerrjficate of exemption 

would provide inunediate proof'.' b1,fore a court or administrative tribunal 

of a change of legal regime an~ would save the expensive ·procedure of 

proving life style in every case. 

Whi.le this solution, superficially at least, seems to avoid the problems 

associa ted with the conflict of laws approach, it engenders problems of 

its own. Exemption froni ~ustomary l aw gives the woman power to enter 

into contracts , the pow(,'r to sue and be sued unassisted etc but how shoul d 

these powers be harmonis ed with her previous rights and duties? 

Contractual capacity and locus standi present no gr eat difficulty but 

what of the woman' s power to act as guardian of her children and her 

power to contract her cwn marriage and obtain dissolution of the marriage. 

These powers directly i nfr i nge pre-exis ting powers held by her guardian. 

From the day a daughte- is born, her father may legitimately , at least 

1n terms 0 1 ,~ustomary 1 aw, expect to obtain rovoro when she marries. 

l s this expectation to he set at nought if his daughter decides to 

obtain exempt i.on from customary law? Similarly, are her husband and 

his f amily to lose their righLs of guardianship over the children she 

hears ? A. perso'1 °f'. r i ghts , duties , powers and privileges do not exist 

in abs trac t : c1.ny c!,ange in a right must, necessarily• affect the 

~~arer of the corres9onding duty . We are driven, in consequence, to 

make a va l ue judgment · either the woman is to be given the f reedom to 

determine her own li fe 0r she must r emai n perpetual ly subservient to 

the interests of her F~oi 1 y or her husband. 

While it has already ~Jeen clearly indicated, in t bis thesis, that the 

author inclines to t~e forme r view, there is no reason why certain 

• limitat ions shou] d nor be imposed to restric t the woman's treed om, both 

in her own interests and the i nterests of her family. In order to ensure 

that the woman exercises her power of application for exemption in a 

considered manner. ~~e should be a t an age when the consequences may be 

fully appr ec i~ted. , he shou:~ . accordingly , be permitted to apply fot 

exemption only when she ~as ~ttained the age of 21 years . It should , 

moreover , be proved t~at s s de f acto :apable of l iving i ndependently 

of the support and cof'.lro · oc '1er fami l y. It wou ld be pos s ""Jle Ju r her 
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guardian to lead evidence to rebut any assertions she might make in this 

regard but , apart from this, i t i s fe lt to be undesireableto follow the 

Natal Code and permit her guardian a formal power of objection since 

thi s would p l ace an undue restriction on the woman ' s freedom. Nor will 

the rights of her guardian be greatly prejudiced if the woman is exempted 

f rom customary law; most importantly , he may lose his righ t to claim 

r ovoro 145 (which is unlikely under the present law) but, apar t from this , 

his daughter will have a common law duty to suppor t her parents. 

Special difficul ties might be encountered if a woman , exempted from 

customary law, were to marry a man, according to customary law, who had 

not been s i mi l arly exempted. Whose personal legal regime should pr evai l? 

The same problem is found i n Private International law and the solutis n , 

1n that system , is co pref~r the law of the husband' s domicile. It would 

be going too far to i.osis t that the woman ' s common law personal regime 

prevai l and, indeed, out of keeping with the basic principles of both 

the common law and customary law. The answer to this type of probl em 

might be found in th~ form of the marriage . If the woman entered into 

a. customary marriage, customary law s hould J,•termine her r elationship 

with he r husband and c~ildr en. lf it is a mar riage according to civil 

or Christian rites, Lhe common l aw will cont i nue to prevail . Following 

on th.1.s rule, it ,;.;rould seem unwise to allow the woman the f reedom to 

apply for exemption duri r g the subsistence of a customary law marriage . 

Havi ng entered into the union of her own free choice , aware of the 

con1rncp 1 nt rights anc: duties, she should not be permitted , later, to 

upset the rights previously acqui red by her husband and both the spouses ' 

families. From these propositions , it follows that the woman ' s po~er 

~o apply for exemption f rom customary l aw obtains only when she is over 

the age of 21 years and not a partner to a customary l aw mar riage . 

Th~ second sol ution to the choice of law problems may be sought i n the 

form of the marriage which a woman has cont r acted . Simply by producing 

the m,,r r1age , _rtificate, a court or administrative tribunal will have 

ready proof of the p., rt::.es' personal lega:. regimes . If the woman cor racts 

145 A particularly contentious • -, sue ir, liiubabwe-Rhodesia : Commission 
of lncTt1 iry 1.nto Racial D1.:~ _ ... mina tion 77-78 
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a c ivil or Christian marriage , 1 · mu v be i nferred that she has opted for 

a Christian and European t ype o t cul ture and , accordingly , intended the 

law which governs that union to de termine her personal legal regime . 

Particularly in the rase of a Christian marriage , the parties must be 

assumed to be aware of the religious principleti (with which the common 

law is in harmony) r egulating the union . This solut ion has the merit 

of involving both the spouses and do i ng no violence to the expectations 

of one . On the other hand , if we are to give efficacy to the woman's 

power to choose her legal regime, account cannot, a t the same time be 

taken of the interest~ of the wife's family 146 This solution is 

attractive, moreover , in that it does nvL require major amendments to 

the law as it present 1 y exists . While the general effect of a civil 

or Christ i an marriage is to s ubject the spouses to the common l aw, there 

are certain, spec ific areas in which cus tomary law still prevails . 

The matrimonial propr .i.e tary regime and guardianship of children are two 

are~s w1,ic h an , it"I i mmediate need of reform. These probl ems may best 

be dealt with by amend;ng legis l ation . The overall effect which is 

soughr is to ensure -~.:i.t both spouses become subject to the connnon law. 

The principal difficul ty associated with this soluti on involves the 

inference that t h e svouses are aware of the legal implications of the 
. ~ 4 ; 

form of their marridge ·, Many Africans enter into a Christian marriage 

s impl y be.:ause of tht~ ci.Lc tat es of their religion , wi thout appreciating 

the consequences 0f the ceremony . One answer to · this problem might be 

found i n separatir• g :r~e legal effects of civil and Chri stian mar riages. 

As was formerly the 1..aSt> in Malawi 148 (and still l s <:he case i n the 

Francophone countrie~ 49 ), a Chr i stian marriage has no legal effect unless 

later followed by a (~, i1 ceremony. Attractive as this solution appears . 

146 Except in so far as her guardian's approval is required before the 
woman may obtain .,m "enabling certificate" to celebrate the marriage. 
This will be considered be~ow 

147 In the South Af r ican case of Ntikinca v Mzilikazi 3 NAC 250 , for 
instance , the court held that although t he defendant had been baptised 
and married in Church , he had not , necessarily, abando1,ed his 
traditional wa1 of l i f e and, accordingly , the claim for seduc ~i on 
damages was heard under customary 1 aw i n preference to the common l aw 

• 48 Gomber a v Kumwembe 1953 R & ~, 849 (N) 

•49 Has t ings Christl,, Marriage in Africa 92-95 
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1t cannot be expectec to receive the support of the Church in Zimbabwe-

Rh d • 150 • d d . o esia or, 1n ee , the government. The answer must be sought 1n 

less radical solutions In the long term, only education will provide 

~ complete solution to this problem but, to some extent, the issue may 

be cLrc1.nnvented by obliging all marriage officers, prior to marrying 

prospective African spouses, to advise them of the nature of the union 

and the effect it will have on their legal regime. 

The life style uf the part es will thus act as a residual method of 

determining choice of law in terms of SecLion 3 (1) of the African Law 

and Tribal Courts Act· If a person has been exempted from the application 

0f customary law or s the spouse of a civil or Christian marriage, 

the common law will regu 1 ·te his or her personal status. Furthermore, 

Lhe children born of a civil or Christian marriage will be governed by 

the common law, al least in their relati ons with their parents. In 

all other cases , the oarties' 1ife style may operate to determine choice 

of law in matters o~ f amily law and succession. 

In certa1n respects. ~t must be appreciated that even if customary law is 

chosen as the prevai,ing legal svstem, it should not, on grounds of 

policy, be applied although it might reflect the cultural preference 

Of the l·nd1·v1dua1151 Th ,.. ' d t l • f 1 e ~ri e to a cus omary aw marriage, or examp e , 

must be given an opportunity to expr~ss her consent to the union. If 

,' 11stomary law would oennit her guardian to arrange her marriage, regard­

less of ~er wishe~ . ,~ ~hould not be applied. The reason for reject ing 

Lustomarv law in these cir c1®stances . is not the cultural bias of the 

Hastings ib~c t ar iy nussionarie~ i n Zimbabwe-Rhodesia , anxious 
that Churc~ •- - riag~~ should rest on the firro toundation of 
legal suppoY., won government approval to ensure that they would 
have the sa•" effect as macriages under the Marriage Act 

Although, fo1 e conflict of l aws to function effectively , it 
must ?e assumec~ initially , that both the legal systems potentially 
applicable tL : he facts of tne case will yie 1 a just result : 
Baxter op cit I L~ l<ahn-l-'reund Gener al Prob .ems of Private Inter-
at:onal ~~w ·-~ t ; ~ ,nlv after the app 1 cable 1 ~gdl system 

has been c t•"'S(• :'iaL the "C'urt may assess t 1e merits o,. t he 
foreign r ~•~ eithe~ vi~ th~ ~ub l ic policy exclusionary rule in 
Private Int ··-nationa l aw 0r v ::.~ l-te repugn cy proviso in inter­
perSl>nal co,i~ ~i..:ts 
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I .'.> 2 
cour t but , rathe r , appeal to a ,10t1onally un i versa~ sys tem of human 

• h h h • d h J • • 153 rig ts , s ue as t a t conta1ne 1 n t e lniversal Declara tion and t he 
1 ' , / , 

Uni ted Nations Covenant~ . It LS 1n thi s sense t hat the r epugnancy 
1 55 prov.t:::.o must be cons t r •Jed . All legal system, whet he r t he common 

l aw o r customar y law , '> 'lould be r ead subject to t h1s code of fundamen tal 

right~ and freedoms. a terms of this argumen t , a reserved domain i s 

c reated whereby par ty autonomy must be rest r icted . This policy is 

par ticular l y apposi t e ·.n cases where t he i ndividual i s not i n a pos i t i on 

to a r t i culate a choict o; ~i~e style and, i n consequence , choose a 

personal legal r egim~ The chil d , for i nstance , cartfiot be considered 

to have a life s tyle separate f rom that of its parents ; but merely 

because the par en ts live according t o a t r adi tional Afric an way of life 

s houl d not give them LI~ powe r to arrange the child ' s marriage . The 

Afri can woman is frequent l y , in practice , placed ln a posi t ion wher e s he 

is unable to choos e he : personal lega l regime. As a child , of whatever 

age (although t his i s not a s t rue t oday as it was 1n the past) , she is 

committed co remain in her f ather ' s house and follow his life style ; 

as a wife , ,te is commi tted to the life style of he r husband. Soci al 

val ues and attitudes have no t !>een so far e r oded tha t a woman has the 

same f r~edom a man has Lo pursue the wor k , educa t ion and r ecr eation 

she chooses. 

To a great extent, of course , the rul es of customary law which were 1n 

conf 1 ic t with bas ic human r i ghts have al r eady been elimi nated by 

the app l icati on of the r epugnancy provi so o r by legis l at i on . Child 

15 2 The a t tractio~ of the confl ict approach lies in its value- free 
stance viz- a-viz for e1 gn l ega l systems : Kollewijn op cit 234- 235 ; 
but i c mus t, irumed i att>l y , be conceded that Private International 
law does not take a compl etely unbiased at t i t ude to systems of 
f oreign law sinL e , v ia the publ ic policy exclusiona r y r ule , t he 
forum may r efuse t o app l y a foreign rul e which appears to be 
contrary t o t he policy of the f or um. This same policy consideration 
i s bui l t i nto the i n terper sonal conflic t systems of Afr i ca via 
the repugnancy proviso . !..eslie "The repugnancy rule in African 
law and t he ,.ub• • "Jolicy r ul e in conflict of laws " (1979) Act~ 
J ur i dica 117 sugg~ats a synthesis of t he t wo Jiews 

153 General Assembly Resoluti on 217 (III) of 1948, es pec i a l ly Articles 
2 , 16 and 17 

154 Espec ial ly Ar~~c es 23 anc 2~ of the I nternat i ona l Covenant on 
Civ i l and Po1i ~i~dl Ri gh ts 

155 Paper de l ivered by NS Pear t a t a conference on the Restatemen t ot 
Transkeian l aw, Umtat a, September 18- 20, 1979 
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marr iages etc have been prohibited. In fac t, there remains but one 

area which the courts ~ave not yet considered. This may now, more 

properly, be dealt wi th by legislati on , as will be indicated below. 

From the foregoing, it ~s evident t hat whatever reforms are proposed mus t, 

as far as possible, favour the exercise of i ndividual choice. Freedom 

of choice will be facilitated only in so far as a value free attitude 

is adopted towards both legal systems . Such an approach will do much 

to gain the acceptance of the people affected by the law. Where possible 

the i ndividua l ' s freedom to adopt the l egal system of his or her own 

preference should be b1·ought into harmony with the interests of others . 

For this reason, account may be taken , on occasion, of the interests of 

the woman's guardian and her husband but it should be accepted that if 

w~ are to permit the woman a common law regime , the interests of the 

former must , to some extent suffer. 

Within these terms of refer ence, it is recommended that provisi on be 

made for an exemption procedure, similar to that contained in the for mer 

Section 13 of the Nattv~ Law and Courts Act. Exemption should be 

permitted only if the application is 21 years or older and is not a 

party to a subsi sting cus tomary law marriage unless his or her spouse 

consents. The application should be made to a _district commissioner ' s 

court or the Genera l D1v ~s1on of the High Court and the necessary legislation 

should direct that the ::ourt makl:! iuquiry as to whether the applicant 

is de fat 1 - independent of his or her parents and economically self­

supporting. 

Secondly, it is re•connneoded that var1.ous changes be made to the African 

Marriages Act , ensur1.11g that the African woman, on contracting a civil 

or Christian marriage, attain the same status as her white counterpart 

would when contracting a marriage under the Marriage Act. This involves: 

(a' the imposi•· ion of a duty on district commissioners to advi se 

prospective spouse ~ ·--f tht! 1Lc1 t ure of their decision and !:he eff ect 

it will hav ~ on ~~eir le& . ~tatus, prior to issui ng an enabling 

certificate . I n ?articular, ment ~on ~hould be made of the pro­

nrietary consequenc~~ 0 ~ t~e marriage, guardianship of the children 
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and intestate succes~ion. 

(b) The present procedure for obtai ning an enabl ing certifi cate should 

now be abolishea. lt may be replaced by a new f orm of enabling 

certificate whi ch s t ates that the district connnissioner has duly 

advised the couple ..>f the i mplications of thei r decision to marry 

Jccording co the Marriage Act. Under the present system , the woman's 

f ather, iu practice , has t he power to impede t he marri age until he 

has extrac ted a~ mucl1 rovoro as he is able to from the prospective 

bridegroom. It Ls ~ndesirable that the mercenary intent of the 

guardian should be a l l owed t o i nhi bit his daughter's wish to marry. 

Apart from this. if the gir l 1 s under the age of 2 I , the enabling 

certificate seems t o be an unnecessary duplication of the coannon 

l aw rules r egu l at j ng the capaci ty of a minor to contrac t a valid 

marriage. This s~0uld provide suff i c i ent check on headstrong young 

couples . The p resent f orm of enabling certificate will be necessary 

only if the part ~e~ intend entering into a customary law marriage. 

(c ) Section 13 of the Atrican Marriages Act should be repealed and 

s ubst , tuted with a section providing that when spouses enter i nto 

a civ i l or Christian marriage, thei r property shall be governed 

by t he common law and, on the death of one or other of the spouses, 

s hal l devolve according to the common law unless devised by will. 

(J) A furt her sec tion should be inserted in the African Marriages Act 

t o pr ovi de t ha t it sha ll not be necessary, both with regard to 

the val i dity of tlie u1a r n age or to custody and guardianship of 

child r en born o" '" ' ,e marri.agl!, for there to be payment or agreement 

3 S t o r ovoro if th~ s pouseA i ntend t o contract a c ivil or Christian 

marri.:.1ge . 

(~) A s ec t ion should ~e inse rt ed in the African Marriages Ac t to provide 

t hat, after cont racring a civi l o~ Christian marri age, the rights 

and duties , capac:ties and incapacities of the part i es i n private 

,aw shal l be govenec ,y the coIJl!Jlon law. 

(f) A section s houla ~e lnserted t he ,,. , r ican Marriages Ac t t o provi de 

that custody an ~uard.i ansh_p of minor child ren, both dur i ng the 

subsiste1t-:e of ~.. ,arri age anc on t~e death of •:me of t he spouses 

o r d i vorce. J~ ,e':~ ned oy the common law. 
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l 11 terms of existing law, the imp ~ ,.cations of such amendments to the 

Act will be as fol l ows . 

or Christian rites will , 

consent of her guardian. 

without his consent and , 

A gfrl who wishes t o marry accor ding to civil 

if she l. s under tho age of 2 1 , requir e the 

Tf she l. s over the age of 2 I , she may marry 

1n practice . this will discourage t he potenti.al 

fo r me rcenary dealing wi th regard t o rovoro. 

~o doubt , her guardian may use the req uirement for his consen t as a 

useful method of obtaining rovoro but, now at least, the abuse of this 

power will be restricted wheri. the woman 1.s over the age of 21. The 

effect of Lhe marriage will be t o regulate the spouses ' relationships 

with one another and their children by the collDllon law. On mar riage, 

the woman, i n terms o: Pxisting law , is emancipated from her guardian ' s 

control for all time, Under the common l aw , she is automatically free 

of her husband's mar1tal power, unless t he con trary is prov ided i n an 

antenuptial cont r act She ~1 11 . accordingly , have full contractual 

capacity and locus s t andi (s ub ject t o the provis ions of Section 3 (2 ) 

of Lhe African Law and Tribal Courts Ac t) and her capacity and rights 

and duties in delict wi' 1 be dett:!nnined by the coannon l aw. The wife 

may, on t he death of twr husband or d ivorce , become t he guardian of 

mi nor children born c • 1u> '.Ila rr1.1ge Her new ca1.icit ies carry with them 

~renter respon ~ibil1 · ~ ~ ,e&pecially, for instance, the ob l igation to 

provtde mai11tenance f o 1c mino r hi l dr-en) but these responsibil ities are 

r0nde r ed feasib l e by ~er enhunced r ight<- .in respect of matri monial property . 

tf the woman 1s ent1t·•·d to maintenance on divor ce {and her share of 

Ll~ matrimonial estJt ~) and Lo a portion of her deceased husband ' s esLate 

accordiug to t 11e coll'mo,, law of intestate success .ion , she wil 1 be placed 

111 a more f.:ivourab 1 e 00~. t.ion to 01ee .. her obligations. 

'r',e status of childr ... , ~or ·1 of a civiJ or Christian marriage will be 

governed by the comroo,. law r egime which r egulates the stat us of their 

oarents . This ~ust 'o 1 lt• Fr0~ t~e nature of their parents ' marria ge 

f • he child ' s r~ ,.t, t C d r ~ t :,e harmonised with the r:i gl and dut i e s of 

the par ents . lf tht. chi :.J , later . enters lULu a customary law marriage , 

it will becouw sub iec: t 0 a cus t omary le :.- , regime 156 It felt that 1S 

156 This is the po<.:i 0, i n South Af r ica: Nombida v F:aman 1.956 NAC 
<s) 108: Seymc-u1 .;_-:: c it 240-241 
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the reforms already effected in customary law both by legislation (such 

a~ 'i\!ction 3 (5) of t he African La"' and Tribal Courts Act) and th .. 

J Lstrict commissioners' courts offer sufficient protection to children 

s o as to warrant no f urther amendments. 

Whatever issues are not covered by statutory amendments wil l be governed 

by t·he general confl ict of law provisions contai ned in Sec tion 3 (1) 

of the African Law and Tribal Courts Act. Accordingly, such questions 

as adu l tery and r ovoro will be determined by the law selected unde r 

these choice of law rules. 

Apart f rom the above ame ndments , special provision should be made to 

prevent a man f r om terminating his marriage i n customary law without 

due recourse to a court of competent j ur isdiction, Only in this manner, 

may the wife 's rights (Pspecially with regard to property and the custody 

of chi ldren) be afforded proper protection. In particular , this 

amendment is designec co prohibit a man from discarding an unwanted 

wife (mard ed according to customary law) simply by en tering into a 

civil or Chr istian marriage. Since the decision 1 0 Chikosi ' s case 

( i , spite of Section 16 of the African Marriages Act) , it would be 

advisable to amend the- African Marriages Act to provide that if a man, 

who has contracted a potentially polygamous marriage, goes through with 

, ceremony purporting t -'I:' a civil or Chr i stian ma!'ri.age with another 

i vrndn, while his wife !.S still alive and his po t en t ially polygamous 

urion has not been properly terminated by divorce, the second union 

:.ha: l be a nu;lity. s;iru.1. J. ..irly. if a man , who has contracted t wo or 

more polygamous marn.1ges ir, terms of the African Marriages Act, goes 

r! r •ugh with a ceremon, ~urport ing co be a civil or Christian mnrriage 

wi th one of his wives J. another woman while his polygamous wi fe (or 

wives) are sti 11 al.:..ve and his poJ.ygamous marriage(s ~ have not been 

dissolved , the later ceremony shall be a nullity. In addition, i t must 

provided t' it a marr :age in customary law is to be regarded as a 

v:1 l: ti marri age fo-r a1:. o·Jrooses in Zimbabwe- Rhodesia . 

F1 nally , to sP~ere the orotcct ion of al' African wives , it should be 

pecially providec ~1a t ~o per sor has the liberty to inflict corporal 

p•Jnishment on his "' !" ne r spouse . Although cus tomary law may permit a 
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a h11s band to beat hi s wj fe (often 1.n a manner whi ch would be regarded 

as irmnoderate i n white society), thi s l iberty is all too often abused. 

It is out of keeping wi t h fundamental human r i ghts to permit chastise­

ment of an adult and any such liberty which the husband may now possess 

should be abolished . Accordingly, t he i nfliction of corpor al punishment 

on a wife should be r egarded as an assault. 

I t i s apprec iated t hat t hese r eforms will be applied in the courts of 

Jistric t commissioner s . Thi s is inevitable. The attitude of the 

t ribal c ourts to l egislation i s unreliable and if reform is to be 

effec tive, it mus t be left i n t he hand s of the di strict COTTUTlis s ioners. 

Tribal courts do not have j urisdiction with regard to civil or 

Chr i stian marriages nor ~ i ll they have j urisdiction i n the case of a 

woman exempted from cus tomary law (since they are competent to apply 

only c ustomary law) . The reform which will be of maj or relevance to 

the t r ibal courts i s tha t pertaining to corporal punishment and i f this 

i s t o be made effectiv e , triba l courts must be given special criminal 

j ur isdiction to t ry and punis h offenders. 



ambuya 

chidawo 

chipanda 

chiredzwa 

chizwarwa 

dunhu 

gomba 

- harino mwana 

kuba ta mukadzi 

kuenzanisa nyaya 

kugar::i nhaka 

kupfuma 

kupi sa guva 

~uramba parukukwe 

kur.1mbana 

Kur~iva guva 

kurovorana 

kuri.zira 

kut1zisa 

kutonga mhos.wa 

kuvunzira 

kuzwan.r a 

maput iro 

APPENDIX A 

GLOSSARY OF SHONA TERMS 

grandmother 

sub- clan name 

the sister to whom a son is l i nked fo r t he 
prov ision of rovoro 

rear i ng f ee 

segment of lineage , comprising t hree gener a t ions 

tribal ward 

lover of a marr ied woman 

"a lover has no child " 

lit "to detain a woman" in order to persuade her 
husband to pay rovor o 

to settle a dispute 

lit. " to r emain with an estate" ; to succeed to a 
deceased person; t o enter i n t o a lev i r a t e union 
with the deceased husband ' s male r elat ive 

to become rich 
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li t " to burn the grave" ; to hav e sexua l inter course 
wi th a widow before her de ceased husband ' s spi r i t 
is l :;i i d to rest 

lit "to refuse on the sleeping mat" ; t o deny a 
5oouse conjugal rights 

11.t ' 'to refuse one another" ; to dissolve a 
marriage 

lit 11 to beat th~ grave" ; t he ceremony at which 
a deceased!s soir it is laid to rest and his heir 
<:1Jcceeds 

tc ~ontract a marriage by payment of r uvoro 

l;,t "to r un away" ; flight marriag.e procedure 

l_ -:_t "to cause to run away"; elopement marriage 
procedure 

!:o Judge a case 

11.t ''to ask on behalf of s omeone" ; procedure f or 
regular proposal marri age 

::.i t "to bear f or s omeone " ; credit marr iage 

:.i t: ' 'cover j ng payment " ; especial:._ J payment to 
or: ':.ai~ par,.,o.ta .!. r:.gh ts to , 1 child 



masung1ro 

mavoko 

mhuri 

misodz:i 

mukuwasha 

munyai 

musha ---
mutu pc 

mu zukuru 

~ 

ngombe 

- youmai 

- yauya nouswa 
pa rnuromo 

nyika 

pl utna 

rovoro 

r ubvunzc, 

rudzi 

rutsambo 

sarnhuri. 

samukadzi 

samusha 

V<' 01uve1, 

v a rnwt'ne 

zarura muromo 
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gift by husband t o his wife's parents after consum­
mat tof the marriage 

lit "hands"; property which a wife acquires hy 
virtue of her labours 

family ; kindred 

tears 

son-in- law 

intermediary in marriage procedure 

village 

clan name 

grandchild 

a woman who has borne a child 

cow 

motherhood beast 

"the cow comes with grass in its mouth" 

chiefdom 

marr iage consider ation 

marria~e consideration; nowadays , this connotes, 
more particula rly, the cattle component of the 
marr iage considerat i on 

i ndicati o~ of agreement to a prnposed marriage 

r lan 

lit "bra r • let" ; cash paid in consideration for a 
ma,ri age 

li t •1keeper of the book" ; modern term for village 
headman 

head of a f amily 

paternal aunt: cf vate te 

village headman 

father- in-law 

::it "pertai ning to motherhood": property acquired 
by a woman by virtue of her st .. us 'l.S a mother 

weal.th , especially l ivestock 

cus~od i an ; husband 's sister 

husband 's sister; cf vanu v.,u.:. 

pd ~erna .. dUnt; c f samJ ~adzi 

li '.: "opening •he mouth"; C"' Sh payment made to 
oersuade bri de ' s fat~er to state his demands for 

' rovoro 
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APPENDIX B 

STATUTES 

SECTION 3 OF THE AFRI.CAN LAW AND TRIBAL COURTS ACT ( CHAPTER 23 7) 

~l) Subject to the provJsions of t his section and of any other enactment, 
1 n the de termination '1y any court of law of any civil case between Africans 
or between an African and a person who i s not an African, the decision may 
be given in accordance with customary l aw. 

( la) Save as otherwise provi ded in this section, unless the justice of the 
case otherwise requires -

(a) cus tomary l aw shall be apr licable i n any case which 1s between Africans 
and which r e lates to -

( i) seduct i on or adul tery; or 
(i i) the custody or gua~dianship of children; or 

(iii) the devolution otherwise than by wi ll of movable property on the 
death of an African: 

Provided tha t where the deceasen was an African ment ioned in sec­
tion 70 of t he Administration of Estates Act (Chapter 301) t he 
provisions of that section shall apply; or 

(iv) a marriage between Africans contracted under customary law, 
wheLher or not ic has been solemni zed under the African Marriages 
Act (Chapter 238) ; 

and 

(b) th~ law of Rhodes ia shall be applicable in any other case . 

(2) The capacity cf any African to enter into any transaction or to en­
"nrce o r defend any rights in a court of law shall , subjec t t o any enact­
'llent aff ec ti 11g any such ,:-;,paci ty. be determined in a,;:cordance wi th the law 
,f Rhode1-; ia : 

Prov1dcc that, if t he ex,~tence or extent of any r ight held or alleged to 
be held by an African 0 1 ,r any obligation vesting or a lleged to be ves ting 
in a ny Af rican depernL; upon or 1.s governed by customary law, the capacity 
vf t~e Afri,an concerned in r elation to any matter affecting that right or 
obli~ation shal l be governed by customary l aw. 

13 ) Subject to any enc~rment . where -

(a) it appears -

(i) from expres -.. ,H ,:,ement that the parties have agreed; or 

(ii) from the natur p 
which any ca" 
presumed t0 

o+ or circumstances surrounding the matter within 
~aq arisen , that the parties have agreed or can be 

a ):! ~~ec ; 

t hat customary 1.aw "r . as the case may be , the law of Rhodesia should 
~- applicable; or 

' ,) Lhe parties express · o t~e cour t their consent to customary law or, 
as t he case may -,e _;,_e 1 aw . .Jf Rc.,,c es1.a. being appl icable; 

~~a t law shall be appl ied ac,rrding1y, and any consent referred to in para-
14raph (b) shall •-· r ec c, j ed :;., wr~_t : ng and attached to the court record of 
t he case and shall be ~r evocab:e . 
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(4) In cases whe r e no express rule is appl i cable to any matter i n con tra~ 
versy, the court shall apply the principles of justice , equity and good 
conscience . 

( 5) Notwitl1 ,nding anything to t he contrary in t hi s s ec tion , in any case 
r ~lating to the custody of children t he interests of t he childr en concerned 
shall be the paramount consideration, irrespective of which law or pr inc i ple 
is a pplied. 

(6) In this section -

''Afrit:an" includes ... 

(n) any company or body of persons , corpo rate or unincorpora t e , i f persons 
who have a controlling interest t herein a r e Africans; 

(b) a provincial authority, African council or tribal l and au thority . 



AJ'i,ICAN MARRIAGES 

CHAPTER 238 

AFRICAN MARRIAGES 

To provide for tne solemnizati<':1 of African marriages; 
to regulate certain other incidents in connexion 
with such marriages anJ to prevent the pledging 
of children. 

[I sl January. 195 1.] 

ARRANGEMENT OF SEC!'lONS 
Section 

I . Short tit le. 
2. Interpretation o ( terms. 
3. Marriages not to be valid unless solemni1:cd. 
4. Who must be present at :.olemnization of marriagr. 
5. Authorization of marriage by provincial commi~rioner. 
6. Africa. ... rnarriage officer may put relevant questions. 
7. Solemnization of marriage. 
8. Marriage register. 
9. Search of marriage regi;:tcr. 

10. Offences ir. relation to marriage register. 
1 !. Pledging of chilcheu in marriage prohibited. 
~2. Certificates as to consent and marri::.ge consideration in 

case of marriages und<-r Marriage Act 
13. Marriage under Marriage Act not to affect African laws as 

h> property. 
14. Evidence for prosecution by husoand or wife of accused. 
15. P,•nalty for L0mpclting ,\frican woman to marry against her 

consent. 
16. Dissolutim1 of marriage. 
17. Validation of certain marriages. 
18. Appointment of African marriagl' officers. 
19. Existing marriage regjslers. 

Sc•tEDULE: Form. 

Ord. j/1917; 
Acts 23/1950, 
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29/1951 (s. 2), Jl/1962, 
14/1962 (s. 2), · 
24/ 1962 (s. 2J, 11 J 1971: 
R.G.N. 153/1963. 

1. This Act may be cited as the African Marriages Act Short title. 
(Chapter 238]. 

2. In this Act -
.. African marriage officer" mcans-

(a) a district commissioner or district officer; or 
(b) an official or chief appointed to be an African 

marriage officer in terms of section eighteen; 
.. district" means a district or sub-district created under 

the General Administration Act [Chapter 85]; 
~•marriage·· means a marriage between Africans; 
.. Marriage Act" means the Marriage Act [Chapter 37] and 

includes. where appropriate, the Mar-iage Act (Chapter 
177 a/ 196J]; 

"'marriage consideration" ~cans the consideration given or 
to be given "Y any person in respect of the marriage of 

• an African woman, whether such marriage is contracted 
according to African law and custori or solemnized in 
terms of the Marriage Act or this Act; 

.. marriage register·' means the marriage register referred to 
in section eight; 
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Cap. 238] 

Marriages not to be valid 
unless solemnized. 

Who m:..sr he present at 
solemntL..:ttion o( 
, ,arn.;gc. 

AFRICAN MARRIAGES 

"Ministe•" mean5 the Minister c-f Internal Affairs; 
"solemnizatrvn", in relation to marriage, means solemniza­

tion in terms of this Act. 

3. (!) Subject to the provislons of this sectfon, no marriage 
contracted according to African law and custom, including the case 
where a man tax.1.-s to wife the widow or widows of a deceased 
relafr•e. shall be regarded as a valid marriage unt~.-

(a) such marriage is solemnized in terms of this Act; or 
(b) such marriage was registered under the Native Marriages 

Act [Chapter 79 of 1939] before the 1st January. 1951: 
or 

(c) such marriage was contracted before the 1st February. 
1918; or 

(d) being 11. marriage contracted outside Rhodesia. such 
marriage is recognized as a valid marriage in the 
country in which it was contracted. 

(2) (a) A marriage con:r~zted according to African law 
and cuc;tom on or after the 1st February, 1918, and 
1before thi, 1st January, 1951, which was not registered 
under the Native Marrhges Act [Chanter 79 of 1939] 
shall be regarded as a valid marriag'!. 

(b) If the male :,arty to a marriage referred to in this suh• 
section fails to have such marriage solemnized in terms 
of this Act. he shall be guilty of an offence and liable to .. 
a fine not exceeding twenty dolla1s or, in default of 
payment, to imprisonment for a I,eriod not exceeding 
thrrc months. 

(c) A prosecution for a contravention of paragraph (b) 
shall .not ~ a bar to further prosecution or prosecu­
tions thereunder ;f the accused does not thereafter 
have bis marriage solemnized in terms of this Act. 

(d) ~o male party t<' a marriage who failed to regic;ter 
such marriage ur.der the Native Marriages Act [Chap­
ter 79 of 1939) shall be liable to prosecution under 
that Act for sut'b iai!urc. 

(3) A marriage contracted according to African Jaw and 
custom which is not a valid mar:nage in terms of this section shall, 
for the purpose.:: o~ African 12.w and custom relating to the status. 
guardianship, custody and rights of succession of the children c;{ 
such marriage. be regarded as a valid marriage. 

4. (t) A marriage to be solemnized in terms of this Act 
shall be sr,lcmi1izcd by an Afri~an marriage officer <'f the district 
in which '.he woman or her guardian resides. 

(2) !rt addilion to the African marriage officer and the 
parties tt• the marriage, there ~h:?11 be present at the solemniza­
tion of every rr,arriage in terms of this A\.:t the following other 
persons-

(a) tl;.e guardian of the wo01an or a deputy appointc-o by 
such guardian: 

Provided that, if the solemnization of the 
1..1arriage has been authorized by a provincial C<.'m­

missioner or if the African marriage officer is satisfied 
that the guardian of the woman has consented to the 
solemnization of the marriage and has agreed to the 
f1mn a1:d amount of the marria~e consideration, the 
presence of the guardian of the woman or h.is deputy 
shall uot be necessary; and 
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(b; a witnes:.. who shall be the chief. headman or kraal­
head of the .wardian of the woman or such other per­
son as the Afr:-:an marriage officer may approve. 

(3) The husband shall pay a fee of one dollar to the 
pcr:.on who, in terms of paragraph (b) of subsection (2). is the 
witncs:. :::. the solemnization of his marriage. 

S. (I ) (f the guardian of a woman who wishes her marriage ~o 
be solemnized withholds or refuses to give his assent to th~ mar• 
riage, the parties to the proposed marriage may appeal through 
the district commission.:r of the district in which tl,e woman re­
sides to the appropriate provincial commissioner who may autho­
rize the solemnization of the marriage if, after due inquiry, he is 
:.atisfied that such consent is Pnreasonably or 1mproperly with• 
held or refused. T!le provin,.;a1 commissioner may also after con­
sultation wit'1 the gu,ucJian of the woman fix the marriage con­
sidera tion. 

(2) If t'O guarr1,an of a worr an who wishes her marriage 
to be solemnized can be found, the appropriate 'provincial com­
missioner may, after due inquiry, authorize the ~ ·cmnization of her 
marriage. 

6. (l) 1 J;e African muriage officer may put to either of the 
parties to a proposed marriag~. to the guardian of the woman or 
his deputy, anti to the person wile,, ill terms of paragraph (b) of 
subsectjon (2) of section four, is to be the witness at the proposed 
marriage any question rdevant to the identity or conjugal status 
of ~he parties to the proposed marriage and to the determination 
of the marriage consideration and to the existence of impediments 
to the marriage. 

(2) Any person who refuses to answer, or wilfully gives a 
false answer to, any question put to him in terms of subsection (1) 
shall be guilty of an offence and liable to a fine not exceeding 
fifty dollars or, in default of payment. to imprisonment for a period 
not exceding six months. ' 

(3) If any person im;,.: .-so'rui.tes either of the parties to a 
•.narriage or the guardian of tii<; woman or his deputy he shall be 
guiltv of an offence and liable to a tine not exceeding fifty dollars 
or in default of payment, to ~p;i50nmcnt for a period not exceed­
ing six months. 

7. (J) If the African marriage 0fficcr is satisfied-:-
(a) save where the provincial commissioner has fixed the 

marriage consideration. that the gua:dian of the woman 
and the intended husband have agreed on the marriage 
consideration and the form thereof; and 

(b) that the intentied husband and wife freely and volun-
tarily C<' DSC " the marriage; and 

(c) that the guardian of the woman consents to the mar­
riage or that the provincial commissioner has autho­
rized the marriage; and 

(d) that no 'av...f.ul impediment exists to the proposed_ 
, marriage: 

the African marriage officer shall solemnize the marriage by de­
claring tue parties t.o be ::uan and wife and 'iuch marriage shall 
be a vaJi,j marriage oootracted according to African law iilld 
custom. 

121 If a marriage on;cer declines to solemnize a marriage 
rr.fem:d to in subsection (2) of section three because be is not 
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Authorizati1111 o( 
iuarriagc by provincial 
commissioner. 

African 1.iarriagc officer 
may put rclcvar.t 
qu~tion~. 

Solemnization of 
marrugc. 
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Marm,ge register. 

Search .:,f marriage 
register. 

O11cnccs in relation 10 
rttdr, iage register. 

PledRing of children in 
:r ! a g <1 prohi!,;te<!. 

AFRICAN MARRIAGf.S 
-------- ·- -·----

satisfied in terms of s••bscction (I), he shall declare such marriage 
null and void ab initio. 

8. (1) Immediately after the soler.inization of every marriage 
an entry thereof shall be make in ink in a marriage ic:gi.ster to be 
kept for that purpose by the African marriage officer in the 
fonn or 10 the effect of the specimen set forth in the Schedule. 
Every such entry shall be signed by the African marriage officer. 

(2) At the same time. before the parties depart. there shall 
then and there be made on a separate piece of paper a duplicate 
original register of such entry in wbicn the same matter shall be 
entered and signed by the African marriage officer in manner or to 
the etfect of the specimen set forth in the Schedule. The African 
marriage officer shall deliver such duplicate original ,:qjster to the 
woman. ' 

(3) Every exhact trom a marriage register which purports 
to be certified as a true copy therefrom by the African marriage 
officer who for tho time beiug bas the custody of 1!le marri~~e 
rr.:gistcr and ever1 duplicate ->riginal register shall respectively be 
good evidence of the facLS therein recorded in aod before all 
<:: .>urtS and in criminal and ci·,il proceedings therein aod shall be 
P.dmissible upon its mere produrtion by any person. 

(4) An Africau marriage officer shall be dee•ed for the 
purposes of section 277 of the Criminal Procedure a-1 Evidence 
Act [Chapter j9] to be an official registrar of marriages. 

9. Any person may at all reasonable times during office hours 
search the marriage register in the presence of the person 
for the time being having the custody thereof and macy upon pay­
ment ot a fee of one dollar h.:ve a ttue copy of ar.y entry therein 
certified under the hand of the African marriage oflicer fo1 cbe 
time being having the custody of such marriage register: 

Provided that no fee shall be payable by eithu par:y to a 
P'lctrriage for a true copy of an entry relating to his marriage. 

10. (1) If any person unlawfully erases or obliterates a11y 
entry iri a marriage register or duplicate original registcir or destroys 
a 01arriag1? register, be ;,hall be guilty of an offc.1ce amt liable ~o a 
fine not •~Aceeditg two hundred dollars or to impriSOIIUllent for a 
perioJ uot exceeding twelve months or to both such 6.ne and such 
impr i:.0nment. 

(2) lf ;ony pen,oo •mlawfully and wilfully fo~ or alters 
or false!:, _!lakes an entry in a marriage register Of' dupliclte 
nro •rnal reg · -.ter or any certified copy from a marria~ regisler or 
kli ,w,,..g: ,·r' wiiitJlly delivers. offers, alters or puts off any such 
forged, fa lse or altered copy, he shall be guilty of an offen.;:e an<l 
liable to a fine not exceeding two hundred dollars or IO imprison­
ment For a period not exceecling twelve m.Jnths or to both sui.:h 
fine and such imprisonment. 

11. (1) Aoy agreemet.1t whereby an African gir UBder the age 
of twelve years is, wheilier for any consirieration or not. promised 
in marriage to .any man shall be "r; o,o force or effect. 

(2) Any Africa,"1 who en.-. oto an agreement referred to 
in subsl,·.ttun (I) sh.LI t-c guilty of .m offence and liaWie to a fine 
not excere:'lg one h:i.;1red dollars or, in defaul~ of payment. to 
imprisot1f\lt.·"'t for a period not exceeding one year. 
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J2. (I) Whenever Afril:ans desire their marriage to be solem• 
nized in terms of the Marriage Act such Africans shall appear 
before a district cominissioner or district officer for the pt1rpose of 
obtaining a certificate stating that there is no bar to such marriage 
by reason of lack of consent of the parents or guardian of the 
woman. No district commissioner or district officer shall issue such 
certificate until he has satisfied himself by means of such inquiry 
as he may deem expedient that there is no such bar to such 
marriage. 

(2) A marriage between Africans which is solemnized in 
terms of the M:u-ringc Act shaH be invalid unless \here was pro­
duced to the m;nister of religioa or other marriase officer the 
certificate required in terms of subsection (I). 

(3) On application by the parties to a marriage between 
Africans which is or is to be solemnized io terms of the Marriage 
Act the district commissioner or district officer shall furnish to 
the parties a c.-:rtificate stating-

(a) the marriage consideration paid and its value; and 
(b) the marriage consideration remaining to be paid and 

its.value: and 
(c) the terms of payment agreed upon 

Such certificate shall be evidence of the facts therein recorded in 
and before all courts and in criminal and civil proceedings thereio 
and shall be admissible upon its production by any person 

13. The solemnization of a marriage between Africans in 
terms of the Ma •riage Act shall 11ot affect the property of the 
spouses, which shall be held, may be disposed of and. unless dis­
posed .of by will, shall devolve according to African Jaw and 
custom. 

14. NolwithstanJing anything to the contrary contained in 
the Criminal Proc.e<.lure and Evidence Act (Chapter 59]. no 
marriage contracted according to African law and custom either 
within or outside Rhodesia which was not reiistered in terms of the 
:!'Jative Marriages Act [Chapter 79 of 1939] or solemnized in terms 
of this Act or lhc Marriage Act shall render either party therett' 
incompetent to give evidence against the other party. • 

15. Any person who by force, intimidation or other improper 
n eans compels or attempts to compel any African female to 
enter into a marriage against her will shall be guilty of an offence 
and liable to a fine not exceeding one hundred dollars or. in 
default of payment. to imprisonment for a period not exceeding 
twelve months. 

16. ~o marriage solemnized in terms of this Act or the Mar­
riage Act or registered under the Native Marriages Act [Chapter 
79 of 1939} or contracted under African law and custom before 
the 1st April. 191 ~. shall be dissolved except by order of a C"Jurt 
of competent jurisdiction. • 
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Certili.:i,t. .. , as 10 consent 
iind marri .. .4~e 
considera •io'I in case of 
marriages ttnder 
Marriage Act. 

Marriage under Marriage 
Act not to afi:ect African 
laws as tc, property. 

Evidenee for p.rosecutfon 
by husband or wife of 
accusec!. 

Pt:nalty for compelling 
African woman to marry 
agamst Jier consent. 

Dissolution of marriage. 

17. (1) Any marriage solemnized in terms of the Marriage Vali..1ation of certain 
Act [Chapter 177 of 1963] before the 1st April, 1930, 1between marriages. 
Africans is hereby declared to be c. legal. valid ? ,.,d :ffectual 
marria~ 

(2) AU African marriages in res~ . of which the dulies 
imposed on native commissioners or other authorized. officials by 
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mar: iagc officers. 

F.:cbting marriage 
n:gisten. 
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the "N?tive Marriages Ordinance. 1901" were performed prior 
to the ,t June, 1917. by .. rn assistant native commissioner or a 
clerk arc hereby declared to have been as legal, valid i>nd effectual 
marriages to all intents at1d purposes as if the afore--aid duties 
had been perfonned by a native commissioner or other auther 
rized official. • 

18. The Minist~r may appoiot any official of the Ministry of 
Internal AJfairs or _any chief to be an African marriage officer for 
the purposes of this Act. 

19. Every marriage register k~pt under the Native Marriages 
Act [Chapter 79 of 1939] shall be transferred to the custody of an 
African marriage officer and every ex.tract from such marriage 
register which pu1ports to be certified as a true copy therefrom by 
the African marriage officer who for the time being has the custody 
of such marriage .register shaU be prima facie evidence of the facts 
therein recorded in and before a!J courts and in criminal and 
civil proceedings therein and st-tall be admissible upon its mere 
production by any person. 

No. 

SCHEDUL(,' (Section 8) 
F0.RM 

CERTIFICATE OF AFRICAN MARRIAGE 

(AFRICAN MARRIAGES ACT [CHAPTER 23UJ) 

This is to certify that I have this day solemnized a marriage 
between-;-

Name of H usband . . . . .. . . . . . . . . . . . . . . . . . . . . .. .. . . . .. . . ... .. ......... . 
Registration Certificate No. . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . .. • 
Kraal . . . . . . . . . . . . . . . . . . . . . . . . . Olief . . . .. . . . . . . . . . . . . ... ...... . 

l\nd 
Name of Wife .. ... , .. ..... .... ..... ... , .. .. ... ....... .............. .. .. ..... . . 
Name and Registration Certificate Number of Wi.te's Guardian 

The said Wife being the• ...... ...... ... . : . .. Wife and having freely 
consented to the marriage. 

Consideration .::aid . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. ......... . 
Value .... .. . .... .. .... ..... ... ...... .. ........ . ........ .. .. • • ·· · · ······· 
Consideration remaining to be paid . . . . .. .... .. ... ... ...... ......... . 
Value ..... . .............. . ....... .. ........ .. ..... ..... ... ..... . ... ·· ·•·· · ·· 
Terms of Payment agreed upon .. ... ... .. .... ....... ........ ........ . 

ln the Presen, • of ... . ...... .... ...... .. ...... ...... ........... . .. ....... .. .. . 
Given u•1C1er my hanl1 at . . . . . . . . . . . . . . . . . . . . . . . . .. ...... ... ... .. . 

this ..... .... . ............ .. .... day of . ....... ... .............. ./19 ..... . 

African Marriage Officer 

•. ·re state whether fir,t, second or subsequent wife 
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CHAPTER 240 

AFRICAN WILLS 

240 
[Cap. 240 

To regulate certain 
Africans. 

testamentary dispositions by .4cts 13/1911. 25/1948, 
24/1962 (s. 2), 21/ /963, 
19/1968; 

[1st September. 1~.) R.G.N. 216/19'10. 

ARRANGEMENT OF SECTIONS 
Section 

I . Short title. 
2. Interpretation· of term. 
3. When African parents may make provision by will for 

guardianship of children. , 
4. District commL-.sioner to make crder re guardianship of 

orphans. 
5. .Right of appeal against district commissioner•s order. 
6. Arlican may dispose of ;mmovable- property by will. 
7. Tn absence of will property t , gc to heir at African law. 
8. WiUs to be executed and registered before the dislrict 

commissioner. 
0 . Cromovable property in d..,-ceased estate to be admin.istcrcd 

by district commissioner. 
10. Djstrict commissioner to decide disputes concerning wills, 

• but right of appeal from district commissioner's decision. 
J 1. Saving rights of general heirs. 
12. Regulations. 
13. Validation of certain wills. 

... 

1. This Act may be citeJ as the African Wills Act [Chapter Short title. 
240]. 

2. In this Act-
.. district ~ommissioner" includes a district officer. 

3. Notwithstanding any African law or custom which is or 
may be in existence. it shall be lawful for any African who has 
entered into a Chril,tian or other civilized marriage to make pro­
vfaion by will for the guardfon~l:iip of his children. 

4 . If no such provision has been made,'it shall be com.,ctent 
for any person lawfully interested in the children of such a .-.ar­
riage to 111akc application lo the district commissioner who shall 
make such Nd.er for their guardianship ash~ may deem fiL 

5. Any ~ui:h order shaH be ~ubjecl to appeal in the same 
manner and subject to the s<1n1t rules as an appeal from the judg­
ment of a district comroiss,oner in a civi_: case: 

Provic!ed that such appeal may be brought by the pasou 
who made the application or by any person related to and lawfully 
con-:erol!d in the guardianship and welfare of the said childr-..n. 

Intcrpc.:t:ttion of term. 

When African p:uenu 
may make provision by 
will for guaruianship of 
children. 

District cvmmissioner tc­
make order re 
guardianship o! orphans. 

Right of appc:41 against 
district commissioner·~ 
order. 

,S. Subject on1y to the limitations imposed by this Act. an African ay dispose of 
Afri{·:tn may by wJE freely djsp,)Se of the ownership of immovable immovabie property by 

will. property or of any rights attaching thereto. 

7. The heir a t African law of any deceased African sltaU 
su,~ceed in his mdividcal capacity to any immovable property or 
a,!y rights attaching the:reto forming part of the estate of 50ch 
dccea!>ed African and not dcvisal by wiU. 
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\Vi ii~ to be cx.:cuted and 
rc:i,;,slcred before the 
di~rrict commissioner. 

2/3/76 

Immovable pr-.r,eny in 
deceased estat.: ,u be 
.. dministered by dmrict 
4 onnnissioncr. 

i 1~..t,..l 

2 /3; 7 i• 

Distrie' commissioner to 
decide d isputes 
ooncen:ing wills, but 
n ght o: 2,peal from 
district rnmi~si~ner's 
<!eci!<!Oll. 

~ving righu or general 
ll"lfS. 

.ccgu.l.ttions. 

Valiu tion of cr.ertain 
,. 's. 

AFRICAN W u,1.s 

8. (I) Except as JJ~re,.,<ifter provi<led, no provi • n for the 
guardianship of children or d•sposing of t!, ;! owner p of any iro­
mcwabl<: property or of any rights attaching tb_ to made by an 
African in a will executed after the I st Septe er. 1933, shalJ be 
valid unless ~!J.:h will has '1een executed a ' ording to law in the 
presenc.c of and rcgistcrrr! with the dis ' ct coromi~!>ion<!r of the 
district in which the testator resides. / , 

/ 

(2) A district commissioner:' on being satisfied i.bat a will 
cont.airing any sucb provisi0n a m subsection (I) mentioned has 
been otherwise tluly executed _., ording to law, but that it was not 
reasonably po~siblc for sue will to be executed in his" presence, 
may register such will,,·· nd thereafter it shall be valid in all 
respects: 

Provided 11 any such registration sh&ll be subject to 
app<!al in terms section ten. 

(3) T • original of every such will shali be (Ctained by the 
d istrict co ii.sioner for safe keeping: 

ovided that the testator shal,, if he so rec.;ucsts, be 
iur • ed with a certified copy thereof. 

9. Notwithstan:!ing the provisions of the Ad~1inist ion of 
Estates Act [Chapter 301] or eny other law to t!Je con , any im­
movable prorerty or rights thereto formir.g part ' e estate of a 
deceased African shall. subject to the provisi ct ~ .. ..ction seven, 
be administered by the di:.trict commiss· of the district in 
which such p roperty is situate: 

Provided that where an e utor or execl:tors have been 
duly nominated or appointP.<l ti1e deceased or the Master. such 
property sh:ill be adminis d jointly by the district commissioner 
and such executor or utors. For the purposes of administering 
any properly as esaid. a district commissioner shttll, mutatis 
mutant/is. exe c the same powers and be subject to the ·same 
duties as by Jaw vested in or imposed oo an executor of a 
dece estate. 

10. Any quest:on or dispute concerning aD\ will doresaid or 
the subject matter thet·eof shall be decided by •ue djstrict com-
missioner: • -

Provided tha: any such decision or any rc.~1stration of a 
will under subsection (?.) of scctioo eight shall be sul>j~t to appeal 
in the same manner and ~ubject to the same rules a.; an appeal 
from the judgment of 3 district com.missio'ler in a civil cast". 

IL Nothing in this Act contained shall be construed as insti­
tuting a testamentary successor as lhe general heir of the testator. 

U. Regulations for the better carrying out of the purposes of 
this Act may be made by such Minister as the !>resident may, by 
n,,tice in the Gaz.ette. dcsigna~. • .. 

13. All wills executed in the preseooe of. and registered ·\lith • 
or by, a district officer in terms of section eighl, on or after rhe 
14th March. 1963. 'lod before the 1st April, 1967, are her1..->Y 
declared 10 have been and to be as legal, valid aod effectual to all 
intents and purposes as if such execution bad been in tbe presence 
of, and such registration ht.d been with or by. a district comiais­
sioner in ,erms of tb'.it se.;tion. 
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CHAPTER 46 

LEGAL AGE OF MAJORITY 
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[Cap. 46 

To declare the age of ~wenty-one years to be the legal Ord. 62/1829. 

age of majority. 
[10th June, 1891.] 

I. This Act may be cited as the Legal Age of Majority Act Short title. 
[Chapter 46]. 

2. A person shaU be deemed to have attained the legal age Tw.:nty-one years the 
of mu;ority when he attains the full age of tweuty-oue years. legal age of majority. 

3. Nothing in this Act contained shall extend or be con-
strued to prevent- . 

(a) any testator from bequeathing his property in 1rny 
such manner as by the laws of the CoJnny of the Cape 
of Good Hope he might have done before the tw~n­
tieth day of June, 1829; 01 

(~) any person under the age of twenty-one years from 
~ttaining his majority at nu earlier peii~ hy operation 
of law. 

21 

Law of inheritance and 
attainment of majority 
by o.,eratioa of law r:"' 
affected. 
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APPENDIX I E ' 

RESEARCH PROJECT INTO CUSTOMARY LAW IN RHODESIA 

RE SEARCH METHOD 

The purpose of this project was to gather information on certain 

specific aspects of customary law. ?n particular tbe following points 

were investigated: 

( a ) topics which had not been fully canvassed by previous authoritiesl; 

(b ) controversial points of law2
; 

(..: ) rules o.f law which might have changed since p'revL•-us author-s did 
3 

their research; 

(J) onints of law which appear to have been incorrectly stated by the 
4 

courts . 

The object was not to seek a comprehensive statement ot cust@Illary law 

as it is practised amongst the various Atrican peoples of Zimbabwe- Rhodesia . 

Wi th this limited obj ect in view. it was con:d,de1.'~d unnecessa1:y to employ 

The principal authoritie~ being; Holleman Shona Custo,nary Law , 

Child The History and Extent of Recognition of Triba1 Law ~n 

Rhodes i a. Holleman does not deal with the law of delict and 

~ontrac t; Ch i ld and Goldin and Gelfand African Law and Custom 

i n Rhodesia give only limited coverage 

2 for instance , who o\./Ils a wife's earnings ; vest ing of guardianship 

i n the natural father of an illegit i mate child, 

J for instance , the status of women, the nature of rutsambo and 

r ovoro , 

fot' instance , the quest i on whether there is an action foe breach 

of promise to marry; in Five v Mbamba 1953 SRN 613. the court 

held that there i s no such action, 
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5 the type of research method advocated by Llewellyn and Hoebel . A full 

investigation of African culture was superfluous to an understanding of 

the applicat i on of the r ules and principles of customar y law since there 

were already sufficient works
6

. The "case study" method proposed by many 

legal anthropologists7 was rejec ted for several reasons, 

(1) Foremost was the shortage of time , per sonnel and ready funds to 

f acilitate such a projec t. Many of the aspects pf the l aw to be 

5 Llewellyn and Hoebel The Cheyenne Way especially 20 sq; (and see 

Pospisi l "E Adamson Hoebel and the anthropology of law" (1972- 3) 

7 Law and Society Review 537) the authors noted that there was 

frequently divergence between the purposive and functional aspects 

of law, especially in a society which was in : he process of change. 

They felt that law, in these circumstances , was any rule which would 

be recognised as "proper '-n prevail in the pinch" not an abstract 

rule which ought to be obeyed. If one is to discover what the l aw 

is , one has to look at what the courts actually apply to the solution 

of cases and how they apply it. Hoebel in The Law of Primitive Man 

('Ontinued forcefu l ly to advocate the " case study'' method. He 

~ttacked previous works w~ich had contented themselves with statements 

of abstract rulP5, saying that: " (it) contents itself with an almost 

passive acceptance of ideal law as truly representative of the law • . •. 

it does not concern i tself to any great degree with variations from 

rhe stated norm~ nor does it test the presumed norms with cases to 

see whether t hey actually hold when challenged in real life situations . " 

This study of case" was f ur t her elaborated by l.1cer legal anthropologis ts: 

Gull iver "In t roduction to case studies in law in non-Western societies" 

tn Nader (Eel) Law and Culture and Society 17-19; Gluckman "Limitations 

~f the case-method 1n the study of tribal law'' (1972-3) 7 Law and 

Society Review 611 at 615 sq . 

6 See the works ci t 1 below. 

7 See the works cited in footnote 5; cf also Holleman "Trouble 

cases and trouble-l ess cases in the study of customary 1.aw and legal 

reform" (1972-3' 7 Law and 5ociety Review; and Poulter "An essay 

on African customary :aw research techniques ; some experiences from 

1 .. esc ho" (1975) Journal of Southern African Studies 181, 



investigated were unlikely to come before the courts and , even if 

they were, the length of time involved i n waiting f or the material 

to arise made it an impractical proposition. The spread of case 

mate r ia l would do litt l e t o advance the type of knowledge sough t in 

this project; areas in which most disputes arise (primarily family 

i aw) have already been we ll documented, 

(2) J eaving aside t lil!se pr actical constderations, it was considered 

unlikely that t he case study method woul d prove as illuminating as 

Lhe approach finall y adopted, The cas e study method tends to f avour 

the investigation of a restric ted area and tends to reveal many 

parochial features of a smal l community, What was requ ired was 

informa t ion of general pdnciples of. customar y law rather than 
' a deta iled study o f a spe~ific area. 

Accor dingly, an apprcach. simi lar in some res pects to that employed by 

Allot t and his Res tat ement proj ect
8 , was chosen. Fiel d workers were 

sent to f our di fferent Tr i bal Tr us t Landb to deliver a semi- structured 

questionnaire t o local authorities on customar y l aw, namely, chiefs , 
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h<·admen and village headmen. The method used differed from Allo t t I s 

ReHta t ement pr oject 1n ~ertain respects . Informants were interviewed at 

thei r hornes . I t was fe ' t t hat this was more conducive to an informal , 

<liscurs i ve atmnsph e and had the a~~antage of sav ing t i me and expense 

i.n t ransport i ng t he informants to a sel ected meeting po ~.nt . Secondly, 

tl ,e "panel di s cussi on" was not used . primarily for the reasons advanced 

r r evious l y, t ha t i s, time and expense . The possibility that t he i ndividual 

informant might be wrong or bias ed i ·, his opin ion was taken into account. 

A suffic ient number of i nformants were chosen in each area to dbtain a 

spread o I op i nion which would help to over come this prob lem. The 

disc urs i ve nature of th12 oanel dis c uss i on was, to. some extent , simulated 

by the field wor ker who attempted to pT~be the informant 1 s opinion by 

pu t t i ng hyp_othetical probl ems to him, test i ng h is answers and discussing 

8 The ear l y portioP of thi s project presents 'Yi\'1.' :i.ous $ys.tems of 

cus tomar y law a s :1 series of precise x·•Jles 'IJhich wer-e de r i.v d 

from panel discussiors wi th expert s in customary l aw. A~ s uch t he 

proj ect was r ... i. t ic-is ed in th.Rt on:y a system of idt. _i sed r u les was 

pre sented . whi ch c i d not t ...,__e into account the f l exibility with wh i ch 

the rules should be applied i n practice, Gl uckman op cit 618. 
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other pr obabi lit i es. In any event , i t was found, i n pract ice , that a 

number of people became interested. joined in the interview and debated 

all aspects of the question so that a fully r ounded opinion was ultimate l y 

achieved. The questionnaire form was used mainly as a guide for the fie l d 

worker ; jnformation was elicited from general discuss i on , no t from pre­

determined questions. 

It is hoped that the disadvantages of the Res t atement approach could be 

avoided. Poulter outlined the following three objections9 

(1) "As with any other type of investigation involving personal communica tion 

and int eraction between researcher and his s ubjects , ther e is a gr ave risk 

of di stortion." Each of the field workers was well pr epared for t he 

oroject . They started work in their native Tribal Tr ust Land , an ar ea 

with which they were thoroughly familiar . They were all .Africar law 

students and had been requ i red to prepare for the project by doing back-

ground research into the nature and principles of cus tomary l aw- . 

They did , of course, possess a legal education and had been fully advised 

as to the best aM>roach to be adopted to"Wards informan Ls in the field. With 

this preparation , t hey were able to dis t inguish the bias u or ill-informed 

informant; f urthennore, t hey had sufficient genera] knowledge of t he 

subject to be able t o ascertain whether the principles they were s eeking 

had "social reality." 

(2 ) "It is difficult to ensure that those who are selec ted to give 

the ir opinions (are) really qualified to speak with authority. ' ' Ob­

vious ly , the field workers sought the opin ion of those who appeared to 

b@ best qualified in the circumstances . The informant s were all men in 

posit i c) llS of au thority who had considerable experience with the ,appl ica­

tion of customary law. They presided over courts , acted as assessors 

or assisted members of Lheir villages in litigation. Most of the 

informants tended to be middle~aged and , ~or this reason , field workers 

de liberately sought the opin ! •) n of younger people and those who lived 

a·J worke~ i n thetowns ~o verify the a t ti tucc s of the i nformants , A 

.turther check , when poss ible, was later made on the information given 

thr ough t he offices o f t he loca1 district commissioner, 

9 Poulter op ci L 185- 188. 



(3) ,e practical difficulty may be encountered that an interpr eter 

is 1,~eded if the participants are speaking i n the vernacular . This 

dif lLculty did not arise as the fie l d workers were fluent i n t he 

language of the area. 

General principles of anthropological research were, of course, borne 
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in mind in inst i t uting this projecl. As will become apparent, the field 

worker lived in the community as a participant obs~rver; he had a 

fluent conversational ability in the language and he had sufficient 

sponsors in the community to facilitate his work . The selection of 

fielJ workers ensured that there would be as few barriers as possible 

between the field worker and the informant, 

Fi eld Workers 

The character of field workers is, undoubtedly, the key to a 

s uccessful r~search proj ect into customary law . Two African law 

students were chosen fc-r this task. It was considered essential that the 

field workers be AfricaP. so that there would be no feeling of reserve on 

the part of the informants . Care was taken that t he field workers begin 

their p rojec ts in their native Tribal Trust Lands , where relations and friends 

c01,1a sponsor them
10 

In this manner , i t was hoped that the familiar ity 

of the i nformants with the f:i.eld workers would: (a) assist in breaking 

<lowu any feelings of reserve; (b) assist the field worker in developing 

his interview ·chnique in a relaxed atmosphere ; (c) any local knowledge 

of the field worker could be used to supplement and clari fy obscure or 

controversial points which might arise; (d) ther~ would be no lan~uage 

bar r iers to i nhibit interviews ; and (e ) field workers would be able to 

select 1.nformants, w1 r prior knowl edge as to whom woul d be most suitable 

ror the purpose s of t he project. 

·r11e first field worke r , 'who worked in the Chiota and Marange Tribal Trust 

Lands , was a mature student of about thirty years of age . He had been 

studying l aw for three years. His family was resident i.n Chiota. The 

s econd field worker was somewhat younger, t went y years of age, a highly 

~ ,,t:ell ::.. cnt , second ye ,r ::.aw student . His parents were living i.n Gwelo 

but most of his relations resided i n the Chiwundura Tn.oa l Trus t T,an9, 

w1 ·e 1-te started h'.S p~ojec ':. 

JO Goode and Hatt Methods in Social Research 188~189. 
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Th,' Research Ar eas 

Zi_mbabwe-Rhodesio has three principal tribal groupings : the 

Shona peonl0s , the Ndcbele anJ the Gwembe Tonga . (The legal system 

of the lJ t ~e r . although it is interesting in thal i t is the only 

ma t rilineal system in the country, was noL investigated because the 

Tonga fo rm only a small mino rity gr oup . ) Attention was focused on 

lht! Shona . Several fat' t ors determined which of Lhe Shona peoples 

wns to be s tudi ed . All Lht rcs~arch projt!cls were instituted aftc1 

tile t e rrorist incursions l1acl occur r ed, in 1972 , in the North-eas t ern 
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sector of the country. Part ly because of the t ension and military presem:e 

i 11 t hi s area ( , •hich i s predomin:rnt Ly Korekore) and partly because Bou 

work . The Shona Peopl .:s , wa~ ,·on,erned mainly with Lhe Koreko n ' , these 

1wople were exclud0d. Hollc.•m,'ln ,onJul.Li'u his studies of the Shona :intong 

Lhe l!cra a nd Mhire pcopl•~s in the c1•n tr,, o[ t he country. The works of 

1111111 Lht>se au t hors wc rL taken i nto account in order t o obtain a spr ead 

0f knowle dge r egarding the various systems of Shona ldw. 

An0 t~er (acto r which wc1s important in determining Lhe a rea of ~tudy was 

t!11.' place whe r e the field worker had friends and relations . Ac cordingly , 

tlw fo llowing Jl'1.' i.lS wt.>re Lhos~n: ch, first field workc>r was sent to 

Clito t a , a Tribnl Trust La m.! ..ipproxinwte ly 20 miles ::;c,uth of Salisbury, 

.ind ~larnn ge Tr ibal Trust I and , approximately 16 miles south-west of 

llmlill i. The Sl.'Cond fi v 1 cl wurker was sent to Chiwundurc1 Tribal Trust Land 

1bnut 16 milt!s north-eas _ , l;welo ind 16 miles s outl)-cast of Que Que; 

1 1 0m t:ht> rc. lw wcnc to Gutt• Tr iha l Trust Land, 40 mil es north-cast of 

i•".1rl Vic.Loria . 

r11 <'lii1.1ta , the i nfo rmants wc·n' Zezuru- speaki.ng. Th y had c lose contact 

wilh the capital city ,rnd m1,f.L of the me n we r e employed in Salisbury . 

In 'lar .. rngc , the inform:rnts w~n· predominantly Manyika-speaking . The 

nl.';1r,:sl 1·ity was Um U1lL h11t t·otnrnuni cations were poor ;:md lhe penp]e of 

tl1ts rei,;lOn had litth• con 1 1ct wj LI! urban life . Chiwundura is c.1 tribally 

o1ixL·d area ; many of the pt•,1ple had been settled in this Tri bal Trust Land 

h, Lhe Government . rl . .1cc-0rdingly , there :s a mixturE:- oi Ndeh1.•le and 

K,1 1· 1ng11 peoples (the latter predominating) . Being clost> both 1 , Qm· Que 

, u l ,w,·10 and with easy 31.-cess to the main roddS and railway li ne , thl' 

1w,,pl, of this Tribal T,.. u&t T ,1d ·wve ..:-l0Sl' c-01,li.tc t wilh the urban centres 
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of tht Midlands . Mos t o f t he men work i n tl1e t owns . I n c ontrast, 

Gutu i s predominant ly Karanga . Th e people s ay t hat t he i r a rea i s the 

heart of Ka rangaland and is th e place from whe r e t he Kar a nga o r iginat ed. 

They do not hav e as g r eat a con t act wi th tht~ towns as do the peop l e 

of Ch iwundura . 

Some balance was sought i n t ha degr ee of urban con tact : two of t h e 

Tribal Trust La nds had close contact with t h e to\.ms while two we r e more 

r emote . 

Time 

The fi rst r esea r c h work e r s tar t e d hi s proj ec t at the e nd of November 

Ln 1973 . Af t e r f ini shing liis work i n Ch i ot2 , towards the end o f J anuary, 

1974 , he proceeded t o Marange He re turned i n mi d-~a r c h . The second 

pl!as E o f the proj ect c onm1e nc ed a!: the beg inning o f Decemb e r i n 1974 , 

whe n the second field worker we n t t o Ch iwundura.. He worked there for 

·1prroxima t ely six weeks before pr oc e eding t o Gl·.t11 where h e worked f o r n 

f urthe r six we eks. 

Al thoug~ major t e r r o r is ~ i ncu r s1ons had occurr ed i n 1 972 , t hL a r e as conce r ned 

1.Jere r· r ee f r om a ny mi • ... co r y p resence . The people we r e well a wa r e of t he 

e ve nts on the North-easte r n bor der of the c oun try bu t the y r e ma ined 

r e la l iv0 l y unaf f ec ted . S-in ,:e t hat time , ~a range i s now 1n an operational 

a rea and , with t he spread l•f the war, non e o f t liL a r eas can be c onside r e d t o 

be t o t a lly remov ed fr om th e ~onflic t . 

Tl1e field wc rkers wer e given the d i s c r etio n to choose .inf-, rmants whom 

' h~y , ,1nsidc r ed t o bt- most l ikely to be qualifi ed as e xpe rLs on c us t omary 

l ::1w. Obvious ly , t hey attcmpL ed to sele c t on ly the knowledgeab le , inte lligent 

t nd unbi ~s e d , Fo r tl11 ~ reason, a c ons i derab l e number o f chi efs , h eadme n and 

,· o tirt ai, .- s sors we r e <:'. ,-. e n . Hav ing c l o s e c on t a c t wirh t 11e adrn111istra tion 

>f thL Law i 11 t he i r arcac. they were able to speak wi t h a uthor i t y on the 

<")·u t.:<; L Ll' l spuc to them. .J re was t a ken to c hoose only t r..:-s , neop:!.e wh,, we r e 

11 I J y ,wcc nted a nd in ~, -.. r :1t ec wj ·.., the loca l c ommu, v . 

'
1
1,J~ L• w l 10 wer, . ..;ci al •. c;hunn~d f o r oue r e a s on o r anotb,~r, w .. , , avo i ce tl. 
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Having select~J an in(ormanL , tl1e field worker a r ranged a n interview with 

him. For this purpose, a questionnaire was used. In view of the con­

sider able scope of law to be canvassed, it was necessary t o provi de some 

simple format, both Lo be used as a guide and Lo faci l itate Lhe taking 

uf notes during the intervit'\v, This gave a degree of structure to the 

interview. Field workers were parLicularly instructed not to engage 

the informants in a " quiz. " based on Lhe questionnaire but , rather, to 

attt'mpt to elicit inforrnaL1on by means of informal conversalion. The 

iield worke r s found Lhn t it was advisabh• to start by tc> ngagjng t he in-

fo r mant rrn the ques tion of rovoro This proved to be a topical 

question , on wltich most 1nrorman L:, h.id dl.•c·ided v iews. On('<' n rapporl 

had been established , it was possible t o branch out into more sensitive 

areas . Field workers were instructed not to challenge the stateme nls 

which haJ be<."n made by Lhe informants nor to engage i n a debate as to 

their correctne~s nor to express approval o r disapp r oval. They were 

vncouraged , instead, Lo put quesLions to the informants in order to dis­

cover (u1 ther dctai ls ,nd to test the val idity of the infonn~1tion 

against livpothctical cases. Wherever possible , the field workers 

were asked to obtain rpfere11t't: to acLual cases and, in order to check 

inform.Jti110 and obta111 a deeper insighc into the social L·ealiL ies of 

the law, the field worke rs we r e asked to attend as many cases as posMible. 

fil• ld wnrkers found th;,;t, in prnctice , their interviews wen: se ldom 

l"LSt ricted to only on,> :nfl•rm.mt .:it a time . Considerable inLL·rest was 

l':,c i.LlJ in t he conl!Ilul' l'.'), .111d family a11d friends gath ere.J round Lo 

J•drLicipaLe in the int•..?rview. In Lhis manner , questions were often 

debated hy a number of people . Most interviews took ;:i f ul l morlling or 

,11Lernoon to co1nplett• and m.iny tool< place ..1t night; this, s especially 

so during the weekends. when peopl.1. returned fron, work and had the lei surl' 

t(, Lalk at length . 

T!w field workers noted a degr ee of L<::S t sophis L teat ion iu Chio ta . 

Chi1.;rundu ra and Gutu. Both the Universi t y of Rhode s ia and the Gove rnment 

I• 1J ·1rcviously used th..-s c areas for research projects rn<l , par tr~ularly 

i.n Cutu (when' Holll·• , was engaged tn d research pro 1•.' 

,,:,•:·e quite prcp:Jr<."d fl,v p··oj l'C'tS cit tiiis ll3turC' . 

l , the peopJ c 
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write up notes rE!garding the area in queslion, the informants and any 

general infonnation which might be 01 relevance . They then r e t1 rr ned to 

Salisburu to col l ate and corre late the informat i o n in conjunction with the 

au Lllor. L11 t his manner, any obscurities could be c l arifi e d when the data 

was discussed, All wor ke r s engaged in the project were lawyers by 

t r ai ni ng and, while useful tec hniques h.:id he c n c ulle d from the social 

sc iences for collec ting the i nformation, the purpos e f urwhic h the information 

was to be used dete rmined t he analys i s and presentat ion. A draft of the 

r es ul t s o f the project, present e d 111 th e form of question, short answer 

a nd gene ral observations regarding t he answer , was f orwarded to the district 

i:-ommi ssioner of the a r e.:> concerned for h i s comments . 

Cons i dera tions of time a nd expense prevented the use o f a pilot stwly . 

Th~ first phase o f the pr,)jc.>ct proved co be valuable in that ce rta in 

al t erations co1Jld be made to the questionnai r e , based on the experience 

of the field worke r and t ile a nalysis of t he data he had obtai ned . Accord i ng­

l y , various minor changes wer e made to the sec ond questionnaire and the 

f i eld \,101:kers were briefed in the light. of tht: experience of the first 

rJ hasc of the proj ec t . Ame ndmen cs to the questionnaire have be en noted 1.n 

c onjunct i on with the q ues t ions. 

Anc i ll iary Information 

The r esults of -chis proJect must be vit!wed against t he ba ckground 

,,f t he works which hav .- ·, 1 ready been publ i shed . The projec t does not 

pu rpo r t t o be anything mor t> t han s uppl eme ntary to the5e work:, . Where 

nel·essaq, , r e fer e nce ',HS ~ecn made tc these public<'IL ions, which are liste d 

t,l!hYw i n the bo<iy 01 ':hes~ find i n gs . 

( I ) L , ·ga l Te xt 'Book1= ·- presently there are two such t e xcs: Child The 

!! i .-;to ry and Ex tent o! '1ecogm tion o f Tdbal Law in Rl1ode s i a ( 2 Ed) ; 

,;p I cl i P and be l fa nd African Law and Cust om in Rhodes i a. These t wo works 

· 1t.v full y the de..: .... s i ons 0 1 the Court of Ap peal for African Ci vil Ca s es . 

Apdrt 1rom Goldin a nd G1:·' farrl , this sourc e must be t reated wi t:1 caution 

, -. the dec i s i ons of tt. e Court of Appeal may not reflec t t he (us to11·,, 1·y aw 

•-.mi.r-is tered by all '1 t! t riba l , ourt ~
1
~. 

·':h '-) read' 0F prornise , wh er1:' Lht:' law is s l a t " d 1. 11 

,t•. co rdc111ce with .. ii t- cl<•c is ic·, "!.a Five v ~bamba 1953 SRN 6 J L 



Various shor t drticles l P \ad,1 (a periodil,11 publishl.!d annua l l y by the 

Ministry of Internal Aff a i rs) also dea l with c ustomary law. 

(2) "Par :.i-l~gal Tc·xts" - i r otht>r words , 1,rorks whi,~h . a lthough not wri.tten 

as le-gal t e x t books may be of 11sC' to tbose who hav, ~o admini :; Ler o r 

invesl iga te cus t oma1--y law Su.:h books a s Bu l l o(:k fhe Masholla ,rnd Child 

The c1maNdebe1e . c ontaiTl ha;,t t> rs on cu~toma r y law 

Gove rnme nt publicati<'ns and :1 r t1cles 1r. ~i'ldd , 

nther sources include 

en An t h ropol ogical ..,.exts, Pr i.ri .. ·ipal l v, ~ .. ,] 11:man ' s works regc1l."ding thc­

Sliona : Shona Cus tomUl'y 1,J w a nd lssues i n African Law , Bourdil1on The 

Shona Peoples , Kuper and Hughes The Shona a nd Ndebe)e of Southern Rhodesia . 

These ind numerous uLh(>r workl:i c ontained in p~riodica l s provide valuabl<! 

jnsight into Af r ican so iety . its legal system and j ud ic ial process . 

(4) 1\lJportsof Lhc General and Appe 1 late Division of the High Court may , 

uccasi0nally , be of relevance to customar y law. 

! '>) 1kpol."ted Dec is i.ons ot the Afr i.can Courts - unfortu nately , we arc 

1 im1L~d t o the reports ct tlic Court of Appeal Lo r African Civ il Cases . 

Such reports should~~ -reateJ with c~ution in that: 

the law app' i.eo by the Court may either be ou t of date 
12 

; 

the law a ppl ed by t he Cou r t rnay not be appJ i.eci with the 

necessary qu:.l i :'icati.on~ to which it shou l d !:le subject ; 

(c) the law as 5t ·1t ll iP rhe r epor t :nay not cor~tct.:lv reflec t 

h l b • • · • Af • l3 d Le aw e1ng p 1ct1sea oy r1can$ ; an 

\d' records ot ~h, ~ourl procee d i ngs ~Te f r equently impertecL. 

( • • fr· • 1 14 
n i R<·po rt s o t Comna sc J 'JU" of Enoui ry anc O 1c1.a Pao•.:rs , 

l'.. As was suspecced rv ~'1 c court regarding the req uirernen ts o f rn aetion for 

~educt ion in ~deb, ~ 1aw: Lv~rest Dube v Chief My1~ 1965 CMCC 1 . 

I ·i For e xamp le, the ...,t_:al.:ment :n Takawc1ciyi v Mun:ruk•,.ri Siyawamv:.i.ya 1 Q69 C:MCC 

~l whcl."c the simnl• s~aLPment was made that pare~~s are liJbl e in law fo r 

L11e delic ts comm1>-f ed b,'.I their chi 1 ciren ; also the distric c commissioner s ' 

cou r ts and the Co1tr.t ,:,f J\p oE>.::il fer Af r ic 1n Civi l r,1ses apJ)ly SecLil,11 3 ( 5) 

0f • h(' Al ri,an La\.. .;11, ! , •ha . Courts AcL (Chapter '37) rC'C,arding Lhc 
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Presentation 

The findings de rived from this ,, reject have been presented principally 

wi th a vie w to quick and easy refere nce . From the questions posed i n t he 

questionnaire a s imple tabulation of an s wers has been drawn up, framed 

i n t e rms of a " yes" , 11 no" a nd "do no t know" scheme. (Where nece ssary 

the gener al question has been broken down i nto t wo or more questions , with 

the a nswers organiseJ in th~ same manner) . This will show, at a glance , 

whether opinion was unoni.muus or div ided on the question concerned, and 

whether opinion was divided wi tn in each a r ea or hetweet1 the a r eas studied. 

It must be a ppreciar d , ho1,.-ever. that- 1.egal principles Ln cus t omary law 

cann0l readily admit ot a si mple f ormula Lion of this kind . The answ0r to 

a ny of t he questions pcs ed wil l deo"'nd , ,1 t he circums t. ances of t he case and 

the at titude o f the tribal courts which is ' ' tu solve ~robl ems before 

them i n accordance with general s ocia l values rather than predetermined 
15 

ru les " . Especial ly when traditiona l va lues and att i tudes 3r e changing, 

one cannot expect the certaint y which might, once . have pr evailed. For 

t hi s reason , the tabula t i on of answers must be r ead i n the context of the 

genera l comments which fol low. Par ticularly if there is , as yet, no 

spec1£ic ru le app l icabl~ t o a new prac tice i n the ~ommunity , a spread of 

.:.iff i. rnwtivf' and negat1.v._, answers migh t indicate only that informan ts have 

no experi.t· , 1.. e with ,m y ~-3.ses 1.n point or that they are doubtf ul as to 

what t he l aw wi ll b.,. . 

Whep necessary. occa~:o~al r eference i s made to var i ous authori ties for 

f11rther j nfonnation or ' ' li' -; ubj E:c ~ o r to note points o f similuri. t y or 

clLl tt: reuc <.? . 



TABLE OF INFORMANTS 

Tl{ IBE OF INFORMANTS l 

- -- _I_n_d_1_· g_e_n_o-us .-1--F;-r-e- ig~- Total 
.-------- - -L·---- - -t-------·--

CHIOTA 
MARANGE 
CHlWUNDUAA 
GUTU 

18 
30 
18 
22 

3 

lJ* 

l 

21 
30 
31 
22 

27 3 

* Meaning, in the contex t t •l this Tribal Trust Land, Ndebele as oppose d 
to Karanga 

STATUS OR RANK OF INFORMANTS 

Chief Total 

4 21 
MARAN GE 23 I 4 ,· 3 30 
CHIWUNDURA 29 ' 1 1 31 

GUTU _ ---- ·---~ --- _l ____ 4 ___ l _ _i _______ 2_2 _ ____ 

Nl;MBER Of YEARS' RESIDENCE IN THE TRIBAL TRUST L ANDS 2 

U!10TA 
.,,,,ARA..."JCE 
t,H fWlJNOUl{A 
i ;i TL 

~-------:..___ 

50- 59 

9 
9 
8 
8 

'.'•Jc'~IBER OF YEARS' RESIDENCE JN URBAN AREAS 
J 

r I 0 - , 5 9 + 10-19 ,~ 1---- ~ -
• CHIOTA I 1 5 

I 3 I 2 I 
, ~IARi\NGE i 1.6 1 ) 

' 
CHIWUNDURA 24 l l I 2 

I 
Gl'TlJ 14 I 2 I 3 

60-69 

2 

70-79 80+ Tota l 

6 
6 
3 

I 20-29 
--.j- ... 

1 I 
I 

' 2 I 
3 I 

30+ 

2 

---r------i 

21 
30 
31 
22 

Total 

21 
30 
31 
22 

Those who ar~ the children of parents who be long to ~iffercnt tribes 
~unJ v three inforrua11t:s £el 1 into this category) have been classed as indigenous . 

• , r :: must bl." apprE- Li ated that the n umber ot years spec ified hy in forn1c11 11 s is 
.Jn prC'x im.::ite only . t..'ithout t h~ aid of calet, da rs etc informants •. annot bl cxpecte, 

, , bt"' Prt:, · ise . The oer i od i ndicated, s hows the ti1111,.! dur i ng which informants wer, 
., . tud 11 y .. ·vinµ •· .-1 7 1'."ioal 'I'ru~ .. l.and c-r were commut i 1·.- on ;i regular basis to 

Tri.b.1 1 ~r ,s~ . .1:11..i. . 

,\~:1 i n , tile !:umbv1 0.1. years spt:'ctf i ed by informants · s app'"o>.. i mate . Tile 
' e rio.: 1ndicated s110;..;t= that t he ;."'.'formant was ~iving 1.n an urban area f or 
0s t " l [bl.' time ; i n o t he r words , he may hav e commuted on a regular basis to hi : 

~rin~l Tr us t Land. 



274 

EXTRACTS FROM THE QUESTIONNAIRE: OBSERVATIONS AND COMMENTS 

21 Can a son demand chipamla as of r-ight ? 

y N D/K 

CHIOTA 11 1() 

NARANGE 30 
CHIWUNDURA 1 26 4 
GUTU ..., 15 

[n all tribal trust londs, cxceot Marangc . a subst3nlial number of the 

in[ormants fell that a son could not demand that hi s father set aside a 

sister 's rovor o for hts later paymC'nt of rovoro A moral oblig~tion 

rcsteJ on the faLher to mak~ some sort of chipanda arrangement, bul t he 

son did no t have a legally enforceable right1 This question was confused 

with the father's genera) obligation to provide rovoro for his sons which 

could account fo r the division oi opinion . In Chiota, however, many 

informants felt that sons C'ould no longer dernan<l rovoro from Lheir fa thers , 

where th~ latter had paid for thei r education. 

It was only in Marange that a unanimous answer was given . ln(ormants 

reasont"d that because .• son could not get married unless he had his 

fath~r •s consent he was entitled to demand that his father provide 

rcJvoro . In olher words , full responsibility was placed on th(' father to 

.,~s ist his son in marriage. Marange has little contact with u rban ureas 

ind s0 i t is possible t hat sons are unable to obtain suffici.:-nt cash of 

Lhcir JWO accord in 0rder to pay lheir rovoro . Cattle and c8sh are 

maintained 1.ri a "rovoJ0 Lircle" . being passed from one family to another; 

l' 1ch fami. ly keeps su,:•, property separate fer the use of sons. I nformants 

w~r~ nol Jsked . howcv~r . whether a son could sue 1.n order to enforce his 

rq.;llt.. It is suspe<:L1.•d that this could not be done - th~ ouligation J.s a 



22 Whal 1s the mos t co1rJTion form oi marriage enter ecl into today ? 

CHJOTA 
l'-1ARANGE 
CHIWUNDURA 
CL'TU 

Kuvunzirci 
Ku tizis.1 
Kuvunzi ra 
Kuvunzira 

1 Holleman documents severa l pre-marr i age procedures the mos t common 
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being the kuvunzira (to ask fo r ) whi ch he has termed ~he " regular proposal 

marriage". In t erm of th1 s procedure the man's f amily sends an in ter­

mL·Ji a r y lo Lhe gir l ' s family Lo start the marriage negotiations . Infor­

mants i.ncludcd a Church ma rriage under this heading. A popular 

variant of the kuvunzi r a marriage i s the kutizisa (to cause Lo run away) 

or "clopement marr iage" With thP boy ' s collusion (and usually his 

f amily ' s ass i stance ) the girl elopes t o the boy's village , after which 

an 111termediary may be senL co her f ,'lther to start the negotiat i ons for 

rovoro . Less c orrnnon is the kutizira (to run away t o) or ' ' flight marriage" 

whe r l..!hy, without the orio r knowledg or assi stance of anyone . the girl 

elopes to the boy' s vi.llage. Forms of marriage which a r e rare today a r e 

r::he " c r edit marria gt•' ' (k11pu lsi ra) and "service marriage" (kugarir a). The 

( ormcr marri ,1ge take s plac:e when the t ezwara be troths his daughter (still 

under marriageable age) in exchange for cattl e or food from he r prospective 

Ii •, band . The l atter Form of marriage occurs when the husband , instead of 

providing rovoro, undrrt 1keR long-te rm service in his tezwara ' s vil l age . 

Tn a ll the Lribal ::rus e lands . th~ regular proposal form of marriage was 

clw most comruon, exn•nt ln M.1range where the kutizisa form was more favoured 

i,y young peopl e . In Chiola Jnd Marange the field worker was able tu produce 

~oml' rough esLimat, s l'S t o the percentage frequency of the various fo rms 

ol marric1gc : 

'HIOTA Kuvunzir a 40% 
Kutizisa 36% 
Kutizira 24% 

.ARANCE !(utizisa 45% 
:(uvunzita 407, 
l{utizir a 10% 
'<uEv-Su 5'." 

- --- - --------
1 ]9501 qQ f q 
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In Chiwundura ~nd Gu t u kuvunzira was the mos t popular f or m of marriage, 

fo llowed by kutizisa and t hen ku t i z ira . In Marange i nformants said that 

the kutizisa or kuvunzira form was usua l if the girl was no t pregnant before 

the marriage. If the gi rl we r e pr egnant s he usual ly e loped t o her lover ' s 

vil lage . I t i s inte r esting t o note t he occurre nce of ku pu t sa marriages 

1.n this tribal trusl land , The amount of r ovoro and rutsambo payable 

is comparative ly high ; this, togethe r wi th the poor economic development 

ol the ar ea has c l early fostered a 3ituation i n which one is l ikely to 

find this fo rm o f marr iage. Al so wor thy of no t e :i s the popularity of the 

" flight ma r r iage " 'Presumably t he time, expense and diffic ul ty of ra ising 

the large sums of rovoro_ .:rnd r11tsambo usua l ly payable i n t hi s r egion, 

encourage young people to hr eak with the e stab lished mode of nego tia t i ng marria 

In the othe r tr i ba l trus t lands, kuputsira and kugarira are regarded as 

obsole t e . 

24 Does t wife own outr ight he r household pruperty? 

CHIOTA 
MARANGE 
CHIWUNDURA 
GUTU 

y 

21 
30 
31 
22 

N D/ K 

Does d wife own outrigl1 t her umai property ? 

y ~ D/K 

CHIOTA 21 
MARANGE 30 
CH JWlJNDUR A 31 
GlJTl' 22 

9ties a ,.;if.. ·,,it, 1ur·-igli t her mavoko propertv ? 

CHIOTI\ 
~tARANGE 
CHIWUNDU1v> 
GU'fl1 

y 

21 

'30 
2 
13 

N 

29 
9 

D/K 

T1
1L' t i 1ree tabulat1ur~, above were deriveo from a more general ~ul:' st:i.on : 

'' ()vL· r what property dot:!::. a wife have ou L r igh t owner s hip? " Tli, s an(I l he 

,0 1lowing quest }or. we~e des igned to pr:)be t ' -- con, -.ver sia' ,:,L tL' ~ of 

prc•pcie tnry , apacir,· 1.T' 111odl!u1 cus tomary l aw. The C"ir:en t of own ersb : p i s 
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poorly arti.culat~d in customar> 1aw, accordingly . '" ield workers sought 

to discover the range of powers and rights persons could exercise with 

regard to property in their control . This involved questioning informants 

nn the degree of fr \• edoni the inJividu..il hatl to use an<l dispose of property 

in his or her possession; who would be enti tled to retain possession at 

certain critical times (eg dissolution of marriage) and when familial 

obligat Lons might impinge on the individual ' s 0~1 use and enjoyment of 

property under his or he t· c ontrol. The ru les of customary law designed 

t o regu}Jte proprieta r y capac ity evolved i n the context of a tratlitional 

s ubsis tence economy It is uncertain t o what extent these rules are still 

o perat i ve , whether t h.-.>v have ~<!en m0dif, ed and developed to meet new 

si tuat ions or wh~ t her t ~~y hav~ been di srarded. 

Jnitially, it was noted t~at a wife has full right to use her kitchen 

11 t t>ns1 l.s (hari) in any way she deems fit. These a re regarded as personal 

p roperly. The response was tested by the field workers who asked informants 

whe rh~, d husband cou ld ~J~e away his wife ' s kitchen utensils or demand 

t h..i t Lhl'Y be left behind when the marriage was dissolved, Informants were 

.i~reed that he could not . Similarly , t here was general consensus that a 

w0ma11 owned her uma1 pruperty outright. informants stated that the woman 

was entitled to use and dispPse of this property as she wished, without 

n J t.>rcnce to her husbar,d. and he would n.ot be permitted to deprive her of 

ncsqess ion unless she consented. 

Far 'Tlo n ..' controversial was the question of mavoko propt'rLy . The tabulation 

uf lc ~p,,nses 1bove mus t be considered in conjunction w1tb the f o] lowing 

'Ill l' <: t i ,,r, : 

Doe;; tlw wife own thL' earnings produced from her own labours ? 

CHTOTA 
;>1ARANGE 
CHtWUNDURA 
GUTt..: 

y 

21 
30 
18 
. I 

N D/K 

13 
5 

1, o.;ts 1..· , it sho., lc' ? ,-! appreci:ited that questions of propr:i<.>tary rights 

1 1.-:e on I y when the m:1r r agE breaks down . While the spousL arc happy in 

L•t(; , r nwr nag<:: , informants agrcPd that all new proper ty coming into the fam i ly 

.,,, , • .,, tl tor t.he bencfi r o t the f •mily generally and que s t io.1s of individual 

r •1..,- Ji J n(\1 arise. :)E::c~sions regarding the use oi thi" i>roperty would b,· 

'"'-·'• '>y t hc 11usba nd o" , h•~ c oupl e Jointly , after d i s cussio11 , Jnd neither 



pJrty wou l d neces sari ly be labou1 fiis •.Jr her righ ts. On t he other 

hand , i t should be noted that t h.: i nfonn.::ints wer e a l l ma l e and sexual 

bias may well have de t ermined their res ponses , 
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The br oad ques tion: "Does the wife own ou tright her mavoko property ?" \va s 

soon found to be too vague to ob tain a clear answer, Field wor ker s 

conseque ntly spli t the quest ion i nto two sub-questions : "does the wife 

owu the earnings produced from her own labours?" and "does t he wife 

own earnings f rom employm<>nt with a thi r d party?" The tabulation above 

reflects t he response to the fi r st question. In Chioca and Marange , 

infor mants said that the wife owns anything s he pr oduces as a result 

o l 11l'r own labour. Fear of t he woman's <1t11.:estral spirits was sufficient 

to e nsure that the husband woulci. never- camper wi t h this property or 

attempt to dictate its use . Whil e the maJor ity of the informan t s we r e 

0£ the same opinion in Gu tu, there was a clear division in Chiwundura , 

Th~ division appears to be tribal in origin. The Karange t ended t o s ay 

tl1at the wife owns the f rui t s cf her own labours ; t he Ndebe l e and t hose who 

had bPen influenced ~v chem mainta i ned thc1 t.. the husband owned this property. 

The K.Jtanga reasoned that the woman had worked for t his property during her 

spare time, after completing her !1ousehold duti e s; t herefor e , she wa~ 

1.'nt-itled to keep it. T11e Ndcbele a rgued tha t the husband was enti tled 

L1' anything acquired oy his wi fl-! bet_:ause ht-' had mar ried her1 . Since 

.1' J Lh"' tnformants in :]utu werE' Karanga . it is suggested that t lll.:! majori ty 

rL sµ,,i•SI:' t11ere i s !:ht' result o~ d Karanga appr oach to this question. 

~n 1lr~r~at ive expla~a ,01• For tht division in opinion is based on t he 

11;t tu re of the act ivit·., indertdken by the woman . The f-i. ld worker asked 

whe t~ter a woinan wo• • cl cwn the cash she gained from t he sale of agr icul tural 

oroduce. TI1e iPf0rmdnts felt that i f she made a business 0f such an activity , 

the 0drnings shoul a r1ghtfu11y go to the husband. The opposing v iew was, 

::_, doubt, J1~rived ~rol".1 the subsumption of such earn:i ngs into the mavoko 

,·ategory . This may ,-:.•: ount for t he divided opinion i n Chiwun~ ra and Gutu . 

I'hv ,.. ...,s ponse from r, 'cl and Harange is pr obably exp:.aineci by t he fact that 

h . 11tormants wert , ~ ;:i~1<ed to consider the situation where 1.:. he woman was 

,n ='_.,: ness for her~ . . they were :l'erely asked tc envisage a situation 
2 

wl·.-,re ,1 woman oc,'l .onally der1veci cash f rom the s;ile of odd surplus produce 
-------- - - ---- ------

fhi~ aup~ared tr~m ~ similar project c ondu ·ed amongst t he Ndebelv 
in 1971/74 . 

See Quest io1· ,,_ 
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It can be concluded that property d,• r i vcd from a bus iness undertaking , 

an activity foreign to traditional socie ty , has not ye t been clear l y 

con ceptua l• .:!d as mavoko property . In this regard, the husband's r ights 

are still uf par amount importance. On the other hand , t he division of 

opinion in Chiwundura and Gutu may s how that there is a movement in the 

dirPr tion of including earnings from sustaincJ participation in a business 

in the mavoko category. 

That this movement still has a long 'Nay to go , is revealed 1 n the response 

Lo the se~o nd quesLion: 

Does the wife own earnings f rom employment with a Lhird party? 

y N D/K 

CHIOTA l,. 17 
MARAN GE 3 27 
CHTWUNDURJ\ 1 • J 

GUTlJ 5 17 

Al though some inf ormants ma intained that the wife owned such !)roperl; , 

-. he majori Ly f elt t h aL 1 t sho11lJ accrue co her husband. The rea sons 

~dvanced by the i n fo r mJnLs for chis answer were interesting. I t was 

.1 rgul•d chat before a womnn 1.s e nt itled t o seek full - time e mploymt!nt with a 

i irrn Jr o r ganisation '.su-::h as the Ministry of Educ ation or Health or a 

grocery slor e or f3c~0.y) she wili require her husband ' s consent, and, because 

1. 11-.: !i1Jsband ' s cons en 1.~ :1ecess.-1ry. he h a s a right to deman d her earnings. 

•\Pl'Llw .- common arguntl"'t '. w1s that r:.i1 e hu s band had paid valuable consideration 

l 1,r lit~ wife in the Fo r m of r ov orc- . The amount of rovoro he paid woul<l be 

,•1·,·al t.'r if she wl.'.!rc an educated woman. Accordingl y , he shoultl be entitled 

t,, Lile profi t s of her educa t.i.on if she subsequently r e li ed on it to obtain 

l'.mrloyment. Many said tl1at the wife ' s place was 1n che home; she went 

llU L Lo work on the sufferance of her husband and to the gene ral rletriment 

family . 

lh, s mall minority who said that the wife owned her own wages , do not 

J ,,·>ear to have reacheJ. Lhis conclusion by inc ludiug the wages in the 

, ,voku calegory of pr oP~rly . Because this i s a new activity unk11own 1n 

lrJcliLionJl society , the produce der ived fr om it could not be fit ted 1 o 

t .1Ji tio11:il l egal conccp•<>. . I t seems tl-ia L u,_t·e 1 ::0 :.i gradual c11,111ge 111 

,ustom~ ry law o n thi s ~0 1 nt and it ma) well be that new rules will evol 

r~ ~~L~r for new a c t iv· _ es . 



25 Does the husb~ ld have a right ~f administration over all property 

except umai and mavoko property a nd kitchen utensi l s? 

CHIOTA 
MARANGE 
CHIWUNDURA 
GUTU 

y 

21 
30 
16 
6 

D/K 

10 
l l. 
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Th i s question was put to informants , part l y to test their respo nse to the 

p r ~vio us ques t i ons r egar d ing the wife's proprie tary rights, and partly to 

n ttemp t t o e licit a general orinciple concerning the matrimonia l proprietar y 

rq~ime The genera] r esponse wa s that all property which is brought into the 

f ami ly after marriage 1s dct>med to fall under the husband's control. Any 

pr oper t y over whic h the wi fe ha s excl usive c ontrol is an exception to this 

rule. 

Lt a ppeare d from the i n fo rmants i n Chiote and Marange that there is a clear 

divi s i on between t he mal e and f ema l e sphere of activity in the family. 

Pi-ure n y associated wi th male act i vities is deemed to belong to the 

hus t• .-tnc a nd property associa t ed wi th wifely activities is deemed t o belong 

t , ) the wi f€'. Hence a ll f arming imple ments . tools of trade, bicycles, livestock. 

r dpoko and the household furni ture etc are considered to be the man ' s ----
n'"opercy. (It a ppears that th i s proper t y is regarded as being "personal" 

:"'T"PL r ty.) Conve rse l ) . ::he woman' s kitchen utensils and her c l o thing 

'w i o ng to her (In!:l' · m:w ts 'A'!c>rc doubtful -whe ther the granaries should be 

>'" c•1•.lnleu as the wi f e ' <= rn ope rly . ) Property -whic h is in a person's day-to-day 

5 p 11e rc 0f a ctivity i.~ .1-;:emed Lo be long to that person i n the sense that he or she 

hA b exl lus ive contro l • n~ , f or that r eason, a husband will neve r interfere , 

!or c::,;1mpl e . with 111 .,, wife ' s use of h e r c ooking u tensils. 

Th1.•r1; ..:m111ol be sa i d ,. be a viable respo nse f rom Chiwundura or Gulu I n 

v1 1. 1,,• 0" tht' lar gi> numht>r o f i nformants who could give no answe r. It seems 

Lha L the f ield worke 1· confused the informants when aski ng this question . 

,me of the informants, however , are r1. \eal ing . A 

,. 1r d ivision i s l r .1W1' ::-.e twf'e n the property ove r which .:i. ma n and a woman 

.: <l<.l v-to- day cont r, ! • . n muc h t he same f ashion a s Chio t a and 'farange . 

l 11t1., nnnn Ls a dded t ha t •11 c lw ,iroper r y which a woman brought with her when 

sh .... ,., .,·1.·d i nto ht' r hu:-, a n0 's vil.l a ge wa8 d e emed t o Dc loT'\g to he!'. and , on 

cJ =s s l.' ' 1 tion of t he 11!.ar ,.. i a ge . s he migh t take this property horn<? with he r . 

Wlwn d w• 
. . 

Jn :ts mo r r t • ·- -:E:: US L.:il ly comes to her husband ' s house empty-

11. 11tk•o . L·xpec t i ng he -. ,s hcrnd to provide her with everything necessary to 



equLp her new home (especially her kitch~n); her husband is a l so 

exp~c~~d to buy her clothing. When the marriage terminates , all the 

property which has been i n the spb~re of the wife 's activities may be 

taken with her: t his would inc lude groundnuts , beans , po t s , fowls, 

blankt>ts , etc. 

The clas1,if ication of properl} , descnbec above , appear s to be the 

11st1al preliminary step t o determini ng pr oprie tary 1"ights today . I t r e lies 

on the nature of the prooerty, or t he ::me h.:llld (informants called properly 

fal ling into the wife ' s sphere ot activi ty "secondary' ' or " less impor t ant" 

uroperty) and, on the o t her, the person most likely to use it This 

di t:fers f rom the manner 1.r which Holleman classifies uni,1 i and mavoko 

proper ty which is dependent on t he source from which the proper ty is 

derived. These two methods of classifying marital property need not 

n~ccssarily lead to any conflict , but pr oblems might we l l arise with 

n .. ga r d to cash. Cash ::. s not something which can properly be said to 

perLain Lo the husband rather than his wife , and both, of course , may 

u~~ it in the course or the i r daily activies . It is only by looking to 

l:ht ~our ce from which tne mont!y was derived that it can be c l assified as the 

wif~'s 0 1 the hushand'~ Nonethel , ss, the emphasis which i nformants placed 

on rhe nature of Lhe r rooert y and the person using i t , shows t ha t Holleman's 

c11ssi.ficJtion of mavoKo and umai is noc as comprehensive as it might be . 

Coo<ing utensils . for i ns t ance , might have been brought by the wife when she 

L·11tL•r~d lt~r husoand' "- nouse; they may have been purchased for her by her 
11usband; in ei ther ev, nc , Lhey would seem to belong co the woman. Such 

1 L~'ms , however, are Y'\Ot necess::irily mavoko property in tha t tl1e 1.,1oman did 

n0t m3ke them herself. 

2h Is Lhere any Jif !~~~nc~ between the matrimonial proprietary regimes 

i.n monogamous and i"'Olygamous marriages with r egard to the husband ' s 

proprietary relations with his wife/wives? 

y N D/K 

CHIOTA l 21 
~L-\RANCE 30 
CHIWUNUURA 31 
GU'JT 20 

'\,-,t oL !:.l~ in:'Jrr"an.:s ·nt•_: viewed 1.n 1arang, ,..,ere oolygann s t s. 



82 

There i s no differ ence between a polygamous and monogamous union in n 

f :n- as LI•<! husband ' s proprie t ary rights viz- a- vi z his wi fe (or wives) is 

concerned. Informan ts said t: hat , i n pr act i ce , however, a wife wi l l t end 

to have grea t er freedom in he r use of the properry which she has in her 

possession . The husband will not be able to take the same intimat e i nt e r est 

in h is wife ' s affairs which leaves her free to act as she deems fit, 

consulting her husband only wi th regar d to more ser ious matter s. 

The only difference between the proprietary regimes of a monogamous and 

polygamous marr i age is th.it the property of each house 1.n a polygamous 

marriage is ke pt strictly separate from other houses. Even so, the 

!1usband has the same genera l righ t of administration over all pr oper t y 

i n the family , regardle ss of which house has iroml"'diate control of the 

property. 

'27 Can a husband transfer property from one house to another? 

y N D/ K 

CHIOTA 21 
MARA'NGE 30 
CHIWUNDURA 31 
GUTU 22 

ThLre ~I d general consensus that a husband , once pr operty has been a l lotted 

tr q part icular house. ~ay never transfer that property to another house. 

lnfurmants were asked wheLher the husband cou ld not transfer property 

fto111 one house to another, if the latter had no food to feed i.Ls members . 

i'hL rLp ly was chat 11e may Lrans fer property fr om one house to another only 

with tl1e consent ol ~h ~ife concerned and the pr operty is then consider ed 

Lo ~ave been loaned ~0 aP equivalent must be r eturned. 

rr the husband does 1.-ansfer property from one house to another , without 

,e wife ' s consent . she will have grounds Lo complain immediate ly t o the 

li11t1 i ly court . In arguing her case , the wife should be suppo, ted by one of 

111."r husband ' s relatives. If she receives no satisfaction i n this tribunal 

sh(' may Lake the mat ter to a war dhead or chief ' s court i f t,ccessary , with 

he assistanc of her village headman . 

~ Do Lhc '"'l·onomi" neL·ds of each house govern t he p--i nciples of 

allo tment of pruoert~ LU the houses? 
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y N D/K 

CHIOTA 21 
MARANGE 30 
CHIWUNOl'RA 31 
GUTU 22 

If t he ltusband has prorierty to allot , should he allot an equal share 

t o each house? 

V N D/K 

CHIOTA 2l 
MARANCE 30 
CHIWUNDURA JI 
GlITU 22 

The ,rnswers to these questions arl.! seemi ngly contradictory: on t he 

one hand, informants said that the economic needs of each house govern 

al lotment of property whereas, on the other, each house should receive 

an e4ua l share. The husband, if he acquires properly (partic ular ly 

iood , clothing and cash) is obliged to allot s uch property to his 

various wives if they need material assis t ance , (In practice, of course, 

it will be difficult Lo argue that they do not need such property) . I n 

gener-i l , each hol•se i~ entitled to share eq ually with the other houses ; 

hut this rule i s tempered by the principle that the size and economic 

needs of c>ach house m;1y require special consideration . For i nstance , if 

i m~n has two wives. on~ of whom has f our children, and the other only one 

chi ld, he should allocate a larger share of any food he has acquired to 

the house which has the greater number o f children. 

]Q Can an aggrieved wife bring an ac t ion if the allotment is unreasonable? 

y N D/K 

CHIOTA 21 
MARANGE '30 
CHIWUNDURA 31. 
GlJ:T 22 

1;rt!at car a mu::. c be taker. by L he husband , when allott i ng prop1:::n:y to 

h 12 vario,,s houses not to show undue f av •ri tism. I.;_ one oi his w1 ves 

.s a~grievec by a bla~ea allotm~nt she may bting an acLion in t he family 

, ourt for redress i n much the same manne r as she may sue for property 

-t1ic-i, has been t ,i(e1, ouc of her house wj thout her consent . 

[' •. i •1usband persis~ -- i'1 favouring one house at the expense 0i another , 

Lil:<; ·nay p• ovide gol~d r eas on for desertion . The aggr ievLeJ wife will feel 

~ her hu~~and 110 1onger values her dS a wife and will be comµ L led to desert . 
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30 Does a wife have a right t :.- s ue her husband l 11 delic t? 

y N D/K 

CHIOTA 21 
MARANGE 30 
CHIWUNOURA 31 
GUTU 22 

Wives have a c lear right to sue their husbands f or any wrongs the latter 

may have committed agains t them. Usually the matter will be instituted 

i n the family court; the wife wil l call all her husband's relatives to 

hear the mat t er and will present her own case. She will not need the 

fonna l assistance of any of he r husband ' s relatjves i n do ing s o, but 

may r equest Lhe help of her husband ' s father or one of his relatives . The 

husband's aunt (vatete/samukadzi) should be present al the hearing. If 

t he wife has deserted to he r own family, she will sti l l bring her action i n 

her husband ' s family court but, this time, she will be assisted by her own 

guard ian or one of her brothers or uncles . If no solut i on can be reached 

i n the family court, the matter may well lead to the dissolution of the 

ma r riage . 

3 ! Oocs a wife have a r i ght to sue any third party in de lict? 

CHIOTA 
MARANGE 
CHIWlJNDURA 
GUTU 

y 

21 
30 
26 
22 

N D/K 

5 

I nfo rm.::rnts replied th., t t he wife has a right to sue any person ,;,ho has 

commi t ted a wrong against her. The right vests in her per sonal ly 

and . a 1 t hough s he shou I ,➔ be assisted by her husband when bringing t he 

~a t t er to cour t, he ca n~oc pr eve nt her from bringing the act ion by re f using 

t u assis t her. If he d1~ r efuse his ass i stance. his wi f e coul d obtain the 

ass istance of her village headman. 

1
., .,, s jx i ntormants i n Chiwundura who a l l eged that the woman did not have 

•1~1t t o s ue a third oar t y in de lict , stated that the deci sior t o bring 

Lh~ aec ion l i e s with Ll1e woman's husband. They were al l memu~rs of f oreign 

lt is ve ry care fo r a woman co b t! sued in her 0wn name withou t ber husb,rnd ' s 

1s:; , sc ee . He i s li ab: t tc pay any damages which may be aw. ··ded against her and, 
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consequ~n tly, must he present to protect his interes ts. 

32 Does a husband have unrestricted sexual rights over his wife ? 

y N D/K 

CHIOTA 21 
MARANGE 30 ,... 

CHIWUNDURA 31 
GUTU 22 

The fact that a l l the i nformants were male may be of particular significance 

in interpreting their answers to this question and the following two . 

By " f llll sexual r i ghts" was meant t hat t he husband has the right to his 

wife 's sexual favours to t he exc lusion of all othe r men. I f another man 

has intercourse with his wife, the husband is entitled to sue the lover f or 

damages for adultery . The phrase fur ther in cludes the husband' s right 

to demand s exual intercour se when he chooses , s ubject to the cus t omary 

peri ods of r estr iction on intercourse: for example, during menstruation 

and af t er the seventh month of pregnancy until about six months after the 

birth of the child1 . 

33 Doe s a husband have t he right to r egulate his wife's freedom of movement ? 

y N D/K 

CHIOTA 21 
MARANGE 30 
CHIWUNDURA 11 
GUTt 22 

ti husba nd h as the rign t t o de te ru1ine whether his wi f e may l eave the family 

horn~ , f or how long she may leave and wher e she may go. 

It would seem that if she disobeys his instructions or leaves without his 

prio r knowledge and consent, her action may be indicative of a serious 

b r eak down of the mare.age , requiring the intervent ion of e ither the 

wife 's or husband 's family. 

1 lfoil~lll-llt (1950' 21L. sq. The converse situ-L io~- was not explored : 
·:he hu~band is expected t c have r egular and f r equent intercourse 
wlLh his wife ; i f he f a il$ in t his duty his wife has legitimate 
ground for comp :1.a ,;,n~- to his fami l y or even a tr ibal cour l . 



286 

34 Is the husband's r Aght to chastise his wife limi t ed? 

y N D/K 

CH10TA 3 18 
MARANGE 30 
CHIWUNDURA 31 
GUTU 22 

By thi::. question, informants seem to have understood that the husband 

has an unfettered discretion when to chastise his wife. They all felt 

that he could not , with impunity, inflict serious i njury on l1is wife. 

When exercising his right, moreover , t he husband is expected t o be 

moderate. 

36 Does the hus band have an unqualified obligation to maintain his fami ly? 

y N D/1< 

CHIOTA 21 
MARANGE 30 
CHIWUNDURA 31 
GUT L' 22 

l r Ll-iis question i t was sought to discover whether there is any qualificat ion 

0F LPe hus band ' s right t o rna1.ntain his wife (or wives) and family. For 

1nscancc , i f the husband had been injur ed and were unable to work, would 

t he obligu lion t o s u~port the children shift to his relatives or to his wife? 

l'h,--: was though t t ~ ~e e specially impor t ant , today, when many men are 

\,ori< ing i n commerce 311<.! industry in the t owns, and are al r eady left to manage 

th .. family a f f airs i P t he tribal r.:rust lands Since family r esponsibili ties 

,1 re being s hared , in t l11s manner . c ircums tances may arise when a wif e ' s 

r~sponsibilitie s a re i nc reased. 

J'h l! unanimous answer was that the husband ' s duty to maintain his fami ly may 

nC; ve r be li.mited , regardless of the ci r cllll\stances . If a husband failed 

1n his duty , tile wife would have grounds dissolution /"'I [ the marriage. 

rn prac tice , in J polygamous family , this obligation may be reduced. Each 

,~ i fp is responsible for her own house, especially with regard to provid ing 

• >\>d , and s he will not make any demands upon her husband unle::ss matters are 

Sl' r ious . 

37 Does a wi tl' have an ob i i gation to .,aintain her hus band? 
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y N TJ/K 

CH IOTA 21 
MARANGE 30 
CHIWUNDURA 31 
GUTU 22 

Thi s question follows f rom the previous question. Informants were asked 

whether the wife would be under an obligation to mairrtain her husband (to 

the extent of finding employment, if necessary) if he were disabled or 

unable to work. The consensus was that a woman was under no such duty. 

A wi fe is obliged to support her nusband only to the ex tent of growing 

crops and food for him ond the children. Obviously, she is also under 

a duty to perform the normal wifely duties such as cooking dnd cleaning 

but her obligations extend no further than this . It is obvious that 

customary law has not evolved a reciprocal duty of support. 

41 Does a wife have the power to demand dissolution of the m~ r riage? 

y N D/K 

CHIOTA 21 
~1ARANGE 30 

CHIWUNDURA 30 
CUTt: 22 

The consc11sus was that the wift! has the power to demand dissolu t ion of 

h~r marri age I r view of Holleman's statement that : 

' che 1.ncerests of the families outweigh the 
pr i vat<: interests of husband and wife 1

• 

-i nd the wi f e's status -"S c- minor, i t was deemed important tc d1.scovcr to 

whechcr the wife ' s power was in any way restricted. Infonnants agreed 

th ,1t the wife must !)rove that she had been subject to cruelty and neglec t 

on tlie part of her husband of sufficiently serious degree before either 

of the families would dntertair thd idea of dissolving the marriage. As 

i nformants ir Mararrge said , ro':.oro will have to be returned so the woman 

wil l have to prove tc ;er family that she is in dire ircumstJnces before 

,he can win their suoo0r :: 1 0 a •onnal act i on. 

l n v t •w of this , 1t w(1u.ld appea r that , in practice, t he wif'::'' s power 1s 

um~ r ibed . 

H ; r husband 1m1 

She . .: , 
N • h ave ::o show riositive s :q:,ns 0 £ 1 1 i-t < atment 

11 nave to take care that she obta ins thL support of 

hl..! r own fa mi : y, wh0 w J.- ·,ot be incEneC..: to sympathise She Cdll, of 

V 

-.,ur:H' . requ l!st her 1us}ia,-.,c ' c; fa'l!ily to repr1111and him f or his behaviour but 
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this will be done in c i rcums tances where, for one r eas on or another, 

she wishes the marriage to continue . It is possible that she may approach 

he r village headman to gain his assis tance in bringing the matter before 

the court, t f she has been refused help by he r own or h~.1. 11usband's family 

but , by doing so , she is running the almost certain risk of being rejected 

by her own family once the marriage has been dissolved. 

44 1 Does the wife or her family have to send a gupuro to the husband, 

if it is the woman who is demanding dissolution of the marriage? 

V N D/K 

CHIOTA ' 20 "-

MARANGE JO 
CHIWUNDURJ\ 6 25 
CUTU 22 

This question was asked to investigate in more det ;ii l Question 41. 

Because this is a rejection token, there can be no question of it 

being given by a woman to her husband. As informant s in Chiwundura 

said . a wife c annot reject her husband. If a woman wishes t o divorce her 

husband she may do one- of two things: she may either approach his family 

and discus s any grievances she has with them or, if they are not prepared 

•o assis L her, she must desert her husband and return to her own family. 

Tt is then ~p to the husband to sue his t e zwara fo r return of rovoro. 

l f the wife deserts in this fa shion, there is an iuunediate assumption 

tllilt she is the cause cf the br ~akdown of the marriage2
. This places 

her family in an unfavourable position 1.n so far as return of~~ 

is concerned . Because they are deemed to be at faul t (in thaL t heir daughter 

cau:,~d the breakdown of the marriage) they may be deprived of a gr eater 

po rtion of the rovor o when the question of return arises during the course 

t'f the divorce action. Th~• wi f e may , therefore, be severely discipl ined 

by her family and sent back to her husband unless she can show clear 

r0of ~hdl she was forced to deser t by r eason of he r husband ' s ill-treatment . 

H<"llleman (1950) 282 . The giving of a rejection token in Mar ang0 
,,; more commonly described as dur o kutura. 

Holl~man (1G50) 287. 
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A husband is not i n such an unfavourable position regarding di ssolution. If 

he chooses to r eject his wife he may do so. This raises a presumption 

of guil L on his part but it is not nearly so difficult for him to dis pel. 

In particular , he does not require the assistance of another person to 

bring the formal acLion and his family will no t b e as concerned about 

return of the r ovor o as the vatezwara . I t is apparent from this question 

and Question 41, that, 1n practice, the wife has no power to dissolve 

her marriage. This is not surpris ing since the rights and duties created 

by tl1e union concern the two families rather than the spouses. The more 

favourable position of the husband is an unfortunate reflec tion of male 

dominance i n customary law. 

46 On dissolution of the marriage what property may a wife take with 

her? 

No Labulation of responses could be obtained in respect of this question. 

The general response was that the husband and wife's estates would be 

separa ted and the woman would be entitl ed t o take all property considered 

to be hers The problem arose ir determining which property was deemed to 

be he r s. Informants were agreed that the woman was entitled to all her 

u_mai property and any p roperty which she may have inherited, during the 

marriage . from one of her deceased relatives. The wife 's ancestra l 

~pir its ensured a sanction against any person who deprived her of such 

')l'OO~rty, 

1 A mure concentious topic was the mavoko property . There appear ed t o be 

~o ~e rtain rules governing the disposition of this pToperty but mos t 

1.nfonnancs said that if the husband \Jere the guilty par ty 1n causing the 

hreakdown of the marriage , the wife "7oul d be entitled to take her mavoko 

oronerty wiLh her . Conversely, if the wife were guilty of causing the 

'>ceakdown of the marn.age, her husband could keep this property. What 

rop~rty may be defined as mavoko is a controvetsia L issue , bu t it would 

SPern co inc lude articles which the wife has personally manufactured and 

pr ope rty which falls within he r sphere of wurk activity . Property which 

t',H!lh>t he apportioned re, a par ticular sphe!"e 0e activity is assumed to be 

·- --·-- ---
l Au..ilysf•rl above iri Question Nos 24 and 25. 
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the husband's and, therefore , remains with him. There appears to be a 

definite inclination to deal with matrimonial property on dissolution on 

the bas i s of fault: whi chever spouse is at fault in terminating the 

marriage will be pt<nalised regarding mavoko property. 

49 Do unmarr ied women have outright ownership in t heir property? 

y N D/K 

CHIOTA 21 
MARANGE 30 
CHIWUNDURA 31 
GUTU 22 

In this, and in other question s concerned with ownership of property, 

the informants were asked whether any person had the power to determine 

the use and enjoyment of proper ty under the individual's control; for 

instance, if the family were in need, could a father, as of right, use 

-3.ny property t hat his ,mmarried daugh t er. :1ad acquired for the benefit of 

the family. I t is only where a negative reply was given t o this question 

that i t was consider ed thal a person owned property "•:mt right". 

I nformants s tated that •.mmarried -.,omen, regardle s s of their age , had 

unrestricted rights to any gift which was given to them (an example of 

'whicl1 would be a payment made during the marriage negotiations). All 

women who were old enough to be earning their own wages, had an un­

restricted right to the frui ts of their labour. Similarly, any crops 

which the girl had grcwn herself, were deemed to be long t o her . The 

girl is consider ed, however , to have a responsibility to make a contribution 

to he r par ents, particularly if she wer e still living wi th them. 

What becomes i •1.:r easi ngly apparent from the r esponses to questions on 

prope rty is that whi1e individuals might have unres t r icted proprietar y 

capacity . in practice. their obligations toward their famil ies de termined, 

in large measure , tPeir use and enjoyment of t he property under their 

, 1.H1Lr0l . 

50 

l 

1 
Do unmarried w,_ ~r 'lave ou tright owne-rship in land ? 

y N D/K 

CHIOTA 8 l1 
MRMGE 30 
CHI W~ 'NDl:RA 4 27 
GUT!..1 22 

-- -·----
This que stion had no·: been included :.11 t he original quE: tionnai r e , but in view 
of the response in M;. "lnge . i t wa s inserted in the ques i. onnai re deli ,e r eJ in 
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In stressing the un•n.-1 rded girl·s unrestricted proprietary capacity , under 

Question 49, informants in Marange said that she may ev~n own land . They 

said ~hat mature (and bv this they may be assumed to mean middle-aged) women 

could own land in townships and bus i ness centres. Plough ing land would have 

to be assigned to them by their fa t hers (who remained the residual or 

"true" owners), and before a woman would be allocated farm land, she would 

have had to have been long unmarried . 

Eight informants in Chiota said much the same as the informants in Marange; 

the remaining thirteen informants did no t mention l and rights as t his question 

had not been put to t'i)em. The field worker in Chiwundur a and Gutu specifically 

asked informants about the unmarried woman's land r i ghts and received a 

qualified reply. Instead of saying t hat unmar ried women can own land, 

informants said that they cou ld never own ploughing land in their own name ; 

such land vested in their father s and , at most , they migh t acquir e f r om hi m 

a right to cultivate such land . They were uncertain as to rights to pl o t s 

1n townships. 

51 Can unmarried women enter into contracts unassisted? 

y N D/K 

CHIOTA 21 
MARANGE 30 
CHIWUNDUR.A. 31 
GUTU 22 

Tf a n unmarried woman has entered i n to a contract unassisted, can it be 

r epudiated? 

y N D/K 

CHIOTA 21 
MARANGE 30 
CHIWUNDURA 31 
GUTU 22 

Th~ unanimous opinion was that unmarried women can enter into contracts 

unas sisted, and such contr acts cannot lat er be repudiated . In Chiwundura 

and Gutu, in vrmant s said that a f a ther was liable for all his daughter ' s 

u~a lings with other peo~Le ; if she had entered int o a contract in terms of 

which she could not ? e ,:- f orm , he was noL entitled to repudiate the contrac t 

v i Lh~r because he haa nor known about it or had n~c assisted h i s dau~hter 

in making it. I nfoTI11an~s reasoned that a father , whose daughte r did h<Jsty 

and i mprudent thi ngs . hc.d only h :mself to blame. ThP other contracting 
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party should not suffer when the father, if !e had taken the trouble to 

discipline his daughter correctly, could have prevented such a situat i on 

from arising in the first place . 

Informants in Chiota and Marange i nt r oduced an interesting qualification 

of this general r ule, which was echoed to some extent in Chiwundura. 

A father is liable for all of his daughter ' s dealings unless her dealings 

are outside the sphere of her authority This means that a father may 

repudiate a contract entered into by his daughter ~f the contract concerned 

a matter which was outside the usual sphere of activity of an unmarried 

woman. In such c ircums t ances , the other contracting party , presumably has 

only himself tu blame. In Chiwundura, i nformants sa id, for example , that if 

a girl entered i nto a contract in a town , no t concerned with the everyday 

running of a home , she would be l iable for the contract on her own account . 

BasiL principles of agency seemed to govern the question of liability . I f 

a woman purchased groceries for her fa t her ' s household , he would be liable 

to pay for them. If , on the other hand, she wer e livi ng in a town and purchased 

articles obviously for her own us e , she would be l i able. Similarly , if i t is 

clear that she were going abo u t her own business, f or example, set t i ng up 

a store which she would manage herself , her father would not be liable. 

T~is type of transaction is outs ide t he ~oman' s usual spher e of activities 

and aay person contracting wi t h her mus t do so on the understanding that 

•. hr· woman is doing it for herself and not on her father ' s behalf. An onus 

ti ~~ms to fall on the other contracting par t y to protect himself if the woman 

: annot fulfil her side of Lhe bargain; he cannot look to her father for 

rt' d ress . 

6as1c division in sex roles seems to play an important part in determining 

b h . . 1 ot propr 1.etary and contractual capac1. ty 

' :111 unmarr ied women sue or be sued in court unassisted? 

y N D/K 

CHTOTA 21 
~,\RANGE 30 
CHIW'l\'!)URJ\ 31 
GUT"L" 22 

A::- J g~nl•ral princj"'P . all women neeci ~:1e assista ce 'J: their guardians 

wtwn d;JPl'.Jn.ng b<>fo , e t he court ; but if a woman is adult and mature, she may 
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approach the cour t unassi~ted if she is suing her guardian or if she is 

suing a third person and her guardian is not avai lable and the matter is 

urgent. Even if the matter is urgent , it is considered preferable tha t 

the woman obtain the assistance of one of her male relativ~, failing which 

the assistance of her village headman, before coming to court. 

53 Can a husband use his wife's uma1. property 1.n time of need 

CHIOTA 
MARANGE 
CHIWUNDURA 
GUTU 

y N 

21 
30 
26 
22 

D/K 

5 

This question was put to test the response to Question 24 . Informants 

were agreed that a husband may never use his wife's .l.!.Jilil pr operty . 

A test situation - the "7ife is absent and an emergency arises in the 

f amily - WJS put to informants to discover whether there has been any 

weakening in the traditionally rigid rules governing such proper ty. The 

response s ho"7ed that the old rules and sanctions governing umai property 

rl'mai n i n force . Some informants said that the woman's ancestral spir its 

watched over this property and the husband who interfered with it was 

:ourting disaster . Infor mants in Marange said that, as a matter of 

pr.:.ct1c0 , wives senl their umai proper t y back to their own famil ies so that 

husbands nevt!r had the opportunity of using it. 

A wife's consent would be needed before t his pr operty could be used by 

another perso11 and, in any event, the property could be ta1.e r, only on 

a !o,1n basis . In fact, many women use their umai property for the benefit 
1 of their fami lies today , but this practice does not detract from their 

ahsolure right of contr 01 over it . 

r.4 Does a wife requi r~ ~er husband's permission to work in order to 

ac\1uire mavoko property , if she is i ntending to be s e l f-employed? 

y N n/K 

CHIOTA 21 
t-1.ARANGE 3() 

CHIWU1'1- A 30 1 
GUTU 19 3 

------

'h, l t0111a1· (l95C 352 



Does a ~ife require her husband ' s permission to work to acquire 

mavoko property if she is entering continuous employment with 

a third person' 

y N D/K 

CHIOT.A 21 
MARANCI•. 12 18 
CHIWUNUUIV 31 
GUTU 22 
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Or iginally these two questions w~r e not i ncl uded i n the questionnaire 

delivered in Chiota and Marange . 1nfonnants raised i t of their own 

accord, however, and accordingly, it was included in the second quest i onnaire 

delivered in Chiwundura and Gu tu . 

The field worker, when discussing t he first question with informants 

1n Chiota and Marange . did not make it clear that two potential situations 

might arise: (a) the wife occasional ly produces surplus property as 

the result of her personal labours, and (b) she enteres into a business 

enterprise on her own accoun t , such as market gardening. This account s 

for the spread of opinion between Chiota and Marange, on the one hand , 

and Chiwundura and Gutu on the other . Accordingly, informants in 

Chiola and ~~r ange as sumed a situat ion where the woman occasionally 

undertook some form of activity "1hereby she could earn money or acqui.re 

pr c oerty. The question was only f ully explained by the field worker in 

Chiwundura and Cutu. 

ThL· most valuable opinion may, therefore, be derived f r otll Chiwundura and 

~·utu Informants there felt that a woman is f r ee tc de what she pleases 

' suhJect co general d i rection from he r husb~nd) within the confines 

o f the family , provided she does not neglect her primary duties as wife 

und mother. lf she intends to enter into any form of contr ac tual relation­

s h ir wi th a person ou ts i de the family, she will require her husband ' s 

prior sanction . It is for this and other reasons explored above in 

relation to mavoko properly (see Questions 24 and 25) that the husband 's 

permission JS required if ~h e woman is going into bus i ness, ei ther on her 

own ;1. uunt, or in tu ' l-time employment with another person or a firm . 

( l 'la range a l arge 

/:3S i r bad not been , r 

.mber ol informants did not raise the second question 

ically put to them) . 
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55 Can a married woman own land? 

y N D/K 

CHIOTA 21 
MARANGE 30 
CHI WUN DURA 31 
GUTU 22 

Informants agreed tha t married women cannot own land. They may be 

allotted land to cultivate by their husbands but the husband rema ins 

the owner . The woman has only a temporary right to use it. Informants 

in Chiota said that married women could not own land in townships and 

busi ness centres because of present statutory provis ions which prevent 

them from doing so . 

56 Can a married woman enter into a contn1ct unass isted? 

y N D/K 

CHIOTA 21 
MARANGE 30 
CHIWUNDURA 31 
GUTU 22 

If a married woman has enterer! into a contract unassisted , can 

il be repudiated? 

y N TJ/K 

CHIOTA 21 
MARANGE JO 
CHIWUNDURA 31 
GUTU 22 

All the tnformants felt t ha t married women could enL~1 into contracts 

•1na ssisted and. if thev could not fulfil their obligations in terms of the 

<ont rac t , the contract could not be set aside; their husbands would be liable 

fo r the jr actions. In Chio t a and Marange, informants said that women had 

complete freedom t o contract concerning matters which fell with i n their 

sphere of ac tivity. Tf-tey gave as examples the sale of mavoko property and 

th~ purchase of household necessdries . Although they were unable to give 

any exampl es, they felt that a contract outside 1 wif e's sphere of activity 

wo uld require her husband's assistance . I f a t hird person had entered into 

such a contract with a. marr ied woman , inf ormants were uncertain whether it 

would be valid . The f ::.e l d worker from his discus~ions, concluded t ha t i t 

mi ght L>e voidable at the i nstan, e. of the husband. The law on this poin t 

cannot be stated with auy :ertainty , primarily because the informants have 

no experience of t'i::.s type of situation. 
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Informants in Chiwundura felt tha t married women should not enter into 

relationships with thira parties without their husbands' prior sanc tion . 

It was considered improper for a str ange person to enter into a contract 

with a married woman unless her husband were there to assist her or had 

given her prior authority. Nonetheless , they recognised that married women were, 

by force of circumstances going to enter into contracts with strangers 

without their husbands ' knowledge or consent, especially in view of 

t he f act that most husbands, nowadays, worked in town during the week . 

Thev envisaged such contracts as t he p~rchase of household necessaries 

from local grocery shops. They reasoned that these contracts were ob­

viously quite valid and could certainly not be set aside when the husband 

r e turned home from work. 

57 Can a married woman sue or be sued unassisted? 

y N D/K 

CHIOTA 20 1 
MARANGE 30 
CHIWUNDURA 31 
GUTU l 21 

The conflict of opinion between Chiota and Marange, on the one hand, 

and Chiwundura and Gut u on the other is explained by a difference in 

empha s i s . Informants in Chiota and Marange said that: tribal courts 

were not unduly concerned about the assistance of a woman when she 

dppr oached the court It was usual for a woman to be assisted but . 

if she were not, the court would not be especially concerned. In 

Ch i wundura and Gutu, i nformants emphasised the normal practice : women 

should be assisted in court and only in exceptional circumstances would 

the court al low them to appear unassisted. 

If c1 married woman wer e suing her husband, all informants were agreed 

that s he should obtair the assistance of one of his senior male relatives 

or, i f they r efused their help , the assistance of one ~f the male members of 

her f amily If she were denied assistance from either of these sources , she 

mi ght approach her samusha and quest his help . Only if he would not help 

her, ~ u]d the court k 

luriug the trial. 

rtain her action without the presence of a male 

Whrn s uing third parties, for rea~0ns of conveni ence, however. a court 

might entertain ari ac t i.on brought by a wife who was unassisted if he r 
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hw,band were not present and the matter were urgent. If the matter was 

trivial and did not concern the husband , the court might hear the action 

1.n his absence. 

In the converse situation, if a married woman were being sued, her husband 

would always have to be present. Informants said that he would be responsible 

for payment of damages and, hence, should have an opportunity of 

defending the matter . 

Informants in Chiota and Marange seemed more inclined to regard the 

husband's assistance as a matter of formality and , generally, had a more 

lenient attitude. In Chiwundura and Gutu, informants said that it was 

something done as a favour; women, lacking the experience me11 have 

require male assistance when presenting a case in court. Informants 

felt that any woman who turned down this help would be foolish. 

58 Are widows and divorcees free to remarry without the consent of 

their guardians? 

CHIOTA 
MARANGE 
CHIWUNDURA 
GUTU 

y 

21 
30 
26 
21 

N 

5 
1 

D/K 

Mos t i nformants said that widows and divorcees were f ree to enter int o a 

marriage of their own choice and that their guardians would have no say ~n 

their selection of a new spouse . I t was felt that, as a matter of expediency, 

the guardian would be pleased to see his daughter settled in a new home as 

soon as possible and would not put any obstacles in the way of her re­

marriage. His consent to the new union was necessary because he would 

receive the necessary rovoro but, as informants in Chiwundura said , the 

giving of consent is a formality. It seems that because the amount of rovoro 

charged will be less than for the girl who has never been married, the tezwara 

would be less concerned with the union than usual. Informants said that widows 

and divorcees were mvana (those who had already borne children) . Their 

nrospects of marriage were not as good as those of maidens and, accordingly , 

thei r guardians would be pleased to see them supported by another husband as 

soon as possible . 

De.,µite the f reedom which the informants apparently were prepar t.:d to accord 

the willow or divorcee , it seems that circumstances will dictate the degi::c,e 

of f reedom. Info·rmant s i n Chio ta said that if the woman had been d.t vorced 

and 11ad no children (or only one or two and was still young), her father 
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would have f ull con~rol over her marriage. I nformants in bot h Chiwundura 

and Gutu felt that a father could stop a marriage if he put his mind to it . 

Undoubtedly , the status of the woman and, in consequence, her rovoro value , 

will det~twine the role played by ne r father . The woman, disparagingly 

termed mvana, does not warrant much in the way of rovoro and so her fa ther 

will allow her to marry whom she chooses; but a young gi r l , for whom a 

hi gh rovoro may be : barged, will warrant stricter control . 

59 Do widows and divorcees have outright ownership i n their property? 

CHIOTA 
MARANGE 
CHIWUNDURA 
GUTU 

y 

21 
30 
31 
22 

N D/K 

Informants agreed thac widows and divorcees bad unfettered control of 

t heir property1 , Their guardians had no claim to the use of such property. 

In this regard, the woman appears t o be totally "emancipated" f r om male 

guardianship Very often, of course, the woman wil l have children t o 

educate and support and wil l use any property she acquires for t his purpose. 

In these circumstances, there is no question of her father demanding a 

contribution toward his own household . 

This rule is modif ied by the institution of kugara nhaka. If a widow 

~hooses to enter into a marital relationship with one of her deceased 

husband's male relatives (kugara nhaka) she falls under his guardianship 

3~d her relationship with her husband's family remains unchanged . If the 

•,ridow refu&es kugara nhal<a, she would seem to be ''emancipated" for purposes 

of proprietary capacity . She might, however, r emain in her husband ' s 

village (when informant s in Chiota and Marange said that she would be allowed 

to continue to occupy her husband ' s lands and probably his house as well). 

Alt~rnatively, she might choose to return to her fami l y (see Question 89). 

If the widow remained in her husband' s village , she would be allowed to 

continue living and working on his lands. This is a matter of expediency 

for if the widow had a number of children to look after, the husband ' s 

reluL~ves would be only too pleasPd to share the burden of caring for Lhen1 

1 I n the sense de~~r i bed in Ques ~ioo 49. 
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by allowing her to work the lands and produce food . 

60 Can widow and ~ivorcees e nter into contracts unassisted? 

y N D/K 

CHIOTA 21 
MARANGE 30 
CHIWUNDURA 31 
GUTU 22 

Informants said that widows and divorcees who had become independent 

were completely emancipated with regard to contractual capacity. There 

wa~ no l imit imposed on the mqtters on which they could contract. Some 

informants in Chiota referr ed to a widow as "the remaining head of t he 

fami ly" (a r emarkable departure from traditional Shona concept i ons 

of female status) , and . accordingly, free to do what she l iked . Informants 

1.n Chiwundura said that, as a matter of prac t ice, she mi.ght well rely 

on t he greater business experience of her father to advise her when enter ing 

into a contract . In Gu tu , informants were not as ready to regard the wi dow 

or divorcee as an emancipated person. They said that she continued to 

remain under the author i t y of her father and , as l e gitimate guardian , he 

would be responsible for her contractual undertakings. Even so , his 

assistance was not necessary f or the making of a contract . 

61 Can widows and divor cees sue or be su ed unassisted? 

CHIOTA 
M.ARANCE 
CHIWUNDURA 
GUTU 

y 

21 
30 
2 
3 

N 

29 
19 

D/K 

Aga111 a divis ion of op1.n1.on be tween Chiota and Marange. on the one hand, 

and Chtwundura and Gutu, on the other, is encountered. I n Chiola and 

Ma range , informants said that divorced or l<.7idowed women were completely 

emancipated and free to approach the court without the assistance of their 

guardians. Some informants said that they were t reated almost in the same 

~anner as men . It was pointed out, however , that if the widow had elected 

Lo remain in her ~usband's village she should apnroach the court in the 

company of 1-ier deceased husband ' s younger brothe t , i f he were availab11
• . 

I n Chiwundura and Gutu. inf ormants said that widows and divorcees were no 

differ ~nt from any other women with regard to locus standi. Hence , th~ 

general rule is t hat t he woman requires che assistance of h, r guard 1 0. I f 

she w~Le suing her guardiaP , she might do so unassisted, but s pecial dispensation 
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would be needed from the president of the court and the matter would not pass 

without connnent . Certain types of dispute might be brought before a family 

or village court, without the assistance of a man. These would be relative ly 

petty matter~, such as the straying of ~attle and defamation. If the 

widow had entered into a union with one of he r deceased husband ' s male 

r elatives or if she had elected to remain in his village, she should seek 

the a ssistance of one of his brothers when approaching the court. If she 

had returned to her own family , she would be able to rely on the 

assistance of her father . If, however . she had moved to a new area and had 

no availabl e guardian, she should request the assistance of her local village 

headman . 

Fr om the above questions, and the reports of field workers, there appears 

to be a clear diff erence i n attitude regarding the status of women . 

Informants i n Chiota and Marange seemed ready to accord women a greater 

degree of independence than i nformants in Chiwundura and Gutu. While one 

c an account for this type of approach in Chiota by arguing t hat nearly all 

the men work i n nearby Salisbury , leaving women to run family affairs alone, 

one cannot use the s ame argwnent in respec t of Marange . Nor does there 

appear to be a significant correlation between urban employment of men and 

emancipation of women, since a large number of the men in Chiwundura and 

Gutu are employed in towns The possibility of bias on t he part of the field 
. 1 

worker cannot be discoun~ed but the most apparent and l i kely explanat ion is 

that there has been ~neven tribal development of the l aw with r egard t o the 

s t a tus of women. 

62 Does marriage serve to emancipate a man from his father's guardi anship? 

y N D/K 

CHIOTA 21 
MA.RANGE. 29 1 
CHIWl.fl\,DURA 31 
GUTU 22 

The~ Jna r ealistica• ~y appreciate that full legal capac;tie~ canno t be 

arbit r arily determined OD the happening of a cer t ain event or on attainj ng a 
. 2 set number of years . I: i s a process of gradual maturi ng 

1 

2 

Which appears from t he f avourable account given of womeu's rights i n 
Chiota and Marange (both widel y dissimilar ~·eas). The field worker 
stressed , when analysing data , that women were ''not discriminated 
.1gc11.nst" in either of these . 

Holleman (1950! 205 . 
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When considering the legal status of women i nter alia proprietary capacity , 

locus standi in judicio and contractual capacity , were investigated. Most 

of the powers flowing from these various capacities are wi Lhheld from women . 

Men present a different problem. In theory, the senior male representative 

of a patriline is deemed to have ful l legal capacities . This does not 

necessarily mean that other men in the patriline, once they have at tained 

physical maturity , suffer the same incapacities as women. They appear to 

have the same proprietary and contractual capacity as their senior guardian. 

One aspect of their legal capacities requires special clarification : are they 

r esponsible for their own wrongdoing or does their guardian remain responsible1? 

As Holleman noted in the 1940s: 

"Especially nowadays, when young men are increasingly 
inclined to challenge paternal authority because they 
feel no longer economically wholly dependent upon 
their fathers , the problem of paternal responsibility 
has become acute."2 

In a significant piece of judicial law-making, the Court of Appeal for 

African Civil Gases rejected the t raditional notion that a father is always 

liable for his son ' s wrongd·oing3 The court held that if a ·man is physically 

mature and economically and socially independent of his parents, he should 

be regard~d as emanci paced and, therefore, respons~ble for his own actions. 

In view of these considerations , the question is aimed at deter~Lning the 

prei::ent approach of chiefs and headmen to the problem of male emancipati,on. 

The tenn 11emancipat1on·' is a common law conception and is not especi.:1lly 

he l pful in African law, since there is no Shona equivalent. ln preference, 

informants were questioned about a man ' s " independence" from his family. 

IQ Chiota, inf ormants were of the opinion that a man becomes independent 

only when he l eaves home and sets up an establishment of his own, Whi]e 

he rema ins l i ving w;cP his parents or living in• their village. he remains 

under his f ather's authority. In Marange , a completely different answer 

wa s given , Informants thought that maTriage was the most important 

: ac tor in determini ug t ~e independence of a man, They descr i bed the proce~s 

2 

3 

A woman's guardian always remains responsibJ for her wrongdoing 
so it was not deemed necessary to i nvestigal - : his aspect of fema l e status. 

Edwin Mombeshor a v Kennie Chiruwe 1971 CMCC 30; Stewart a}h 
Patrick v Cbi g

0

um'b'ur'a 1971 CMCC 35. 
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whereby a young bride is brought to her husband' s family; she is expected 

to live with her mother-in-law for approximatel y six to eighteen months, 

during which time she must prove herself capable of looking after a home of 

her own. When she has satisf ied her husband's family on this gr ound, the 

newly married couple will be given their own house and will be deemed to 

be an independent unit. As the husband assumes responsibilities for his own 

fami l y , so he becomes 2ndependent of his father. 1n both Chiwundura and Gutu 

the same answer was given. As informants in Gutu put it , the young man, after 

marriage , must 11go out of the village". 1.n other words, go out and look after 

himself. He will then be recognised as an independent samusha. 

63 Does age have anything to do with the emancipation of men? 

CHIOTA 
MARANGE 
CHIWUNDUl{A 
GlITU 

y N 

21 
30 
31 
22 

D/K 

The consensus was that age, in itself, had nothing to do wi th the 

emancipa tion of men . In Chiota it was said that t he day a man obtained 

his registr a t ion certificate was regarded a~ important i n the process of 

maturing to adult responsibility. but whatever a man's age, he may be 

considered to be under the authority of his guardian. Informants in 

C'1iwundura gave valuable insight into the practical aspects of s man's 

i ndependence . They pointed out that one r arely finds adul t men living with 

t he i r fathers in the tribal t rus t ands . They are mor e likely to be living 

a nd working in a town. While in t he town. the father will , of course, 

have no control over his son's actions and , for a ll intents and purposes, the 

son jg fully i nde?e~dent of his father. But while t he son continues regularly, 

to re turn home , his fa t¾er wi ll remain ~~sponsible for contraccual and 

delictual obl igations i ncurred in the tribal trust l and. Fur t hermore , a son 

wi l1 require his father's assistance if h~ appears in a tribal court . While 

a fa ther may not be deemed liable f or a delict his son committed in town , 

he wi ll be considered r esponsible for hi s delicts connnitted 1 c the tribal trust 

land . Regardless where a son i s living or work1.ng , be wi ll be expected to 

make a .:ash contr ibt•tion t o the running of his father's household. The same 

.itt i t ude WdS echoed in Gutu , where informrtnts realist1.ca l ly aporeciated 

t 1•.it if ·1 mary were econom1cal ly inde?endent and living in a town, he would , 

wl!i!e he was in t 11e '::)wr. be cons i dered '"mancipated from his f ather'i, control. 
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Informants in Chi"1llndura showed ~l so that there was l ittle difference between 

an unmarried wan and a married man who con t inued to live with his parents . 

If the man were married and still fairly young (approximately under the age 

of 27 years) his father would be liable for his son's delictual ac ts . Even 

i f t he son wer e working i n a town, but had left his wife living with his 

parents, his father would retain his parental authority over ·his son . 

Whi l e marr i age i s an important f ac tor in a l lowing a man to achieve independence , 

o ther factors are equa lly i mportant. The place where the man i s livi ng, 

his economic s e l f - suffic i ency , hi s degree of contact with his f ami l y and 

t he place where his obligations arose wi ll serve to determine his degree 

of inde pendence, The man's age is not consider ed to be nearly as significant. 

64 Is a father always l iable for his son's de l ictual actions? 

y N D/K 

CHIOTA 21 
MARANGE 24 6 
CHI WUNDURA 31 
GUTU 17 5 

The s pr ead i n opini on i s more apparent than real: the response to this 

question i n Chiota mus t be r e ad subj ec t to the qualification that a father 

will be liable f or hi s son ' s delictual ac ts only whi le the son remains under 

his author i t y , If the son is no t under his control, t he f a t her is considered 

t o have only a moral r e s ponsibil i t y to pay any damages awarded against his 

son. The r esponse f r om t he other areas must be read i n the same terms . For 

examp l e , i f a son commits a delictual action in a town, he wi l l, generally 

speaking, be held l iable on his own account because he is not subject to his 

father 's control while he i s away f rom home. 

That the i ssues are not as clear cut as this, is ref lec ted i n the tesponse from 

Mar ange and Gutu, where a substantial minority of t he infor mants said that a 

f ather is no t a lways ! i able for his son's delicts. There i s a general princip le 

t ha t a f a t her should pay the damages occasioned by his son 's wrongdoing. The 

r a tionale f or this pri nc i ple lies in the further assumption that it is the 

fat her's duty to discipl i ne his child1 If he fails i n thi s duty, he must 

accept responsi bility f o~ negl ect of his parent duties, But the fac t ors 

me nt ioned in ques t i ons 62 and 63 (viz when a father l os es his authority over 

his son) a r e i mpor t an~ 1 n est abl i shing del ictual l i abili ty on the part of the f u tl1e 

1 
I nforman t s i n Ch.1.wundu r a spoke ot' mwana asine t sika ,.. t he ''il l-mannered 
child'' , Thi s type of child they as's'ocia,ted' wi t h i llegi t imat e children, 1.n 
o t her wor ds t hose ~ho had no f ather t o d i scipline t hem. 
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was the delict committed in a tribal area; was the son marri1.:J and economically 

dependen t on his father etc? 

Clear legal principl es have apparently not ye t evolved to cater for modern 

social conditions. The t raditiona l principle that a father is always l i able 

for his son 1 s delictual actions temains bu t it is no longer always practical 

to apply , The circumslances in which a father is not responsible for his 

son's actions have not yet been clearly conceptualised. Apart from purely 

physica l factors such as locality and distance , the nature of t he wrongdoing 

may well have a bearing on the issue . ·If a s on damages a motor vehicle 

in a town, he will probably be compelled to bear the burden himself , pr ovided 

he is physically and intellectually matur e, and e conomically self-supporting . 

If, on the other hand, the delict is one of seduction or adultery , the att i t ude 

may be different. These are delicts known to tradi tional customar y law and, 

accordingly, in determining l i abi lity , a mor e traditional approach may we ll 

be adopted, 

65 May a father renounce liabili t y for his s on' s delic t ual actions ? 

y N D/ K 

CHIOTA 21 
MARANGE 30 
CHIWUNDURA 29 2 
GUTU 22. 

The act of renouncing liability for a son ' s delictual actions is considered 

tc be t!xtremely serious. Customary law assumes t hat the head of a famil y 

1s "!'"esponsible fo~ t.:nt wrongE ~onnnitted by pe r sons of his own blood. 

O~viously. a father 1n caking such a drastic step, wouid have to ensure that 

the plaintiff ' s righ t to payment of damages was not prejudiced . A declaration 

renouncing liability should be made in cour t, during the hearing of the 

cas e . In order to be effective , t he father would have tu be able to prove 

Llillt his son was old enough to realise his fault but had deliberately persisted 

1n l1is wrongdoi ng (or was an habitual offender) . The situation envisaged 

by informants was where a son persistent ly seduced gi rls; if , despite any 

di sciplinary action on his father ' & part, he r efused :o change his ways, 

he would become liable f or h is own actions1 , Chiwundura informants said 

tha t the father is, in effect, notif ying tlic! comm11n1.Ly that a= l future actions 

shoul d be brought aga i.ns - his son rather than him. 

Holleman (1956) 261 points out that a unilatera! act on the p~r t 
father can have no effect unless . it is supported by the community; 
this reason ~hat t be father will have to show c learly an0 publicly 
son is a persistent and de l~berate offender . 

of the 
it is for 

t hat his 
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66 May a father renounce his parental r esponsibilities for his son? 
y N D/K 

CHIOTA 21 
MARANGE 30 
CHIWUNDURA 23 8 
GUTU 12 10 

Informants in Chiota and Marange were quite adamant that a father could never 

sever familial relationships of his own accord . Informants were asked 

to consider the possibi lity of totally disowning a son so that no future 

r e lationship with him would ever be entertained. The previous question 

is, of course , part of the relationship of father and son . A father is 

r esponsibl e for all the a ctions of his blood kin and his responsibilities 

cannot easily be distinguished or divided. It is for this reason that 

the renunciation of delictual liability is regarded to seriously . 

I n Chiwundura and Gutu, informants were uncertain about the validity of 

s uch an action. Those inf ormants in Chiwundura who said that this was 

possible, had in mind the recent case of a local headman who had renounced 

a ll knowledge of his son. The son had left for South Africa and had not 

r e turned home. Those in Gutu who felt that such action was possible, said 

that it was possible in theory only. They could think of no examples to 

s upport their conclusion but they cited the hypothetical case of a son who 

had committed jnce s t with his father ' s wife . The~ found the idea so abhorrent 

that they f elt certain the f ather would disown his son. Even in such 

cir cumstances, however , others went on to say that if the son genuinely repented 

and returned home, he would be accepted back into the family. 

69 Is payment of damages (muripo) sufficient to give the woman's 

l over (~omba) a claim to paternal rights l.n his child? 

y N D/N 

CHI OTA 21 
MA.RANGE 9 21 
CHIWUNDURA 26 5 
GUTU 4 16 2 

Holleman has noted tha t i f the woman's lover has paid damages (mur1po) 

for seduc tion , he may t ender a further payment known as maputiro to t he woman's 

guard i an. On payment of th i s sum, the lover is entitled to the paternal 

rights in the child1 . Child seems to dispute the righ t of the lover t o 
• 'd • 2 cl 11and I he child once he has pa1 muri.po 

l 

2 

(1950) 

(1965) 

244 sq . 

68. 
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The,re appea,:-s to be a considerable dif fe:rence in tdbi:i.1 li!,W 'r-ega-rding 

rights to illegitimate children. Infomante in Ch:lote. ~aid that payment 

of muripo gave the gomba a right to tender maputiro and thereby obtain 

parental rights to the child. Unfortunately, this doe~ n~t fully disclose 

the legal position; it is still uncertain whether the wo~An 1i, guardian 

has a right to refuse to accept maputiro and, therefore, retain parental 

rights in the child, Informants said that maputi ro was usually given 

to forestall any disputes regarding paternity and was an inevitable 

payment after muripo, In Marange, mo_st informants were unfamiliar 

with the practice of paying maputiro; they recorded a "don't know" 

answer , Some informants said that payment of muripo was sufficient 

to entitle t he natural father to his child. Again, it is not certain 

whether the payment of damages merely indicates the paternity of the 

child or whether it gives the natural father a claim to paternal rights 

over the child, In Chiwundura, most informants were unfamiliar with 

the concept of maputiro as well. They said that if the lover concerned 

had had relations with a married woman and if the latter's husband 

did not want . the child, h~ could demand an increased amount of muripo 

and then relinquish his rights to the child , (This is not the same as 

a woman's husband repudiating a child born to his wite; in this instance , 

there i s not necessarily a father to whom paternal ~ights ~n the child may 

be rel inquished. ) In the case of an unmarried woman, the ~omba might 

pay muripo and, if he wanted to claim the child as well, he could pay 

chi~edzwa (rearing fees) after t he child was born . 

l ln Gutu, mo~t intormants were unfamiliar with the concept of ma.putivo , 
t • 

They $aid that, in genera'!, payment of mu1'.'ipo by a lover was an admission 

of his pate,;rnity, If he wanted the child , he could wait until ;f.t was horn 

and then pay chitedzwa, In most cases, the court would allow the parties 

to negotiate t he amount of ch~,redzwa on their own . 

1 
Informant s here drew a distinction between fomhb (who i s an adulterer 
or the seducer of a betrot hed woman) and ch gom ~ (who was the seducet· 
of an unmarried woman), 
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72 Does a simple promise give rise to a valid contract? 

y N D/K 

CHIOTA 21 
MARANGE 30 
CHIWUNDURA 3 28 
GUTU 22 

In line with many other systems of law, customary law does not recognise 

t he idea of a pr omis e giving rise tc a valid legal obl igation. In Roman 

law this was expressed by the maxim: ex nuda pacta non oritur actio1 . 

Informants said that before one could sue f or performance of a contract, 

something had to be done by one of the parties; t here had to be a transfer 

of property (especia lly cash) or a performance of certain services. No 

distinction was drawn between contracts peculiar to customary law and 

those peculiar to the coDD110n law - all cont r acts were considered in the 

same light . This may indicate a tendency for transactions known to the 

common law to be moulded into principles of customary law. 

73 Is tran~fer of property necessary to give rise to a valid contract? 

y N D/K 

CHIOTA 15 6 
MARANGE JO 
CHIWUNDURA 30 1 
GUTU 22 

Maine termed contract in primitive law "incomplete conveyance of 

property"; in other words , property had to change hands before contractual 

obligations and r ights coul d come into existence . The bare promise itself 

did not suffice . This is borne out by the informants in all the r esearch 

areas . The i nformants in Chiota who said that transfer of property is 

not necessary to give rise to a valid contract said, instead, that 

performance was sufficient. Most other informants were of the same opinion -

e ither transfer of property (usually cash) or part performance They r eferred 1 

a bare promise as chi tsidzo (a serious promise); before this became actionable , 

something had to be given: either rubatso (a payment of earnest) or chibato 

something held by one of the contracting parties (usually cas ) . 

1 Gluckman (1965) Cap VI (1966) 72 sq; a lthough a bar e promht• in 
Tswana law does appear to be actionabl e . 
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succession prior to death? 

CllIOTA 
MA.RANGE 
CHIWUNDURA 
GUTU 

'Y 

21 
30 
31 
22 

N D/K 
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The traditional African conception of wealth connoted assets, such as 

cattle, which could be used to assis t the reproduction of t he lineage . 

The rules governing the devolution of a deceased estate are concerned 

almost exclusively wi th the family cattle which Holleman calls "organic" 

property in that it may be used to assis t reproduction of the l ineage . 

In principle, the cus t omary law of succession is aimed at retaining such 

organic property wi thin the control of the family, together with maintaining 

an unbroken bloodline according to patrilineal principles . The 

common law concept ion of "freedom of tes t ation" is completely at variance 

with customary law. The idea that a person may , by will , dispose of 

his property t o whomever he may choose conflic ts with the interest the 

family has i n organic property . This question was asked in order to discover 

whether the rules governing the customary law of succession and property 

could, in any circumstances , be varied. It was designed to l ead into an 

investigat ion of the African attitude to wills . 

I t seems that in cua tomary law a man may make provision for the distribution 

of hi s property prior to his death . The devolution of property is not 

i nflexibly governed by the predetermined principles of law and tradi t ion. 

There are, however, several limitations on a person's freedom to make 

dispositions. Firstly, it must be appreciated that the person making 

the disposition cannot upset the usual order of succession; in other words , 

he may not dispose of the whole estate to a person other than the heir. 

He may make bequests of certain assets but these bequests must be made t o 

members of the family (or , pos sibly , to close friends) . Informants gave 

as examples a beques t of a beast to a younger son, or some cash to assist 

him in his education, or a plough. This power of making dispositions must 

nl'vc> r be abused, however, to the extent that most or all of the estate is wasted . 

In order to ensure t · a t such a disposition will be honoured after the 

d, : eased 1 s death, it must be spoken publicly before the f amily , assembl ed 

as s whole or, more commonly , before the family elders. The pub lid ty 

of the declarat ion is necessary to supply proof of the deceased ' s 

intention when t he estate i s distr ibuted a t the kur~vaguva ceremony. 
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Informani said that, the deceG d 's instructions will be obeyed 

through fear of upsetting his spirit (ngozi) 1 . 

87 May the heir, under customary law, be disinherited? 

CHIOTA 
MARANGE 
CHIWUNDURA 
GUTU 

y 

8 
1 

20 

N 

13 
29 
31 
2 

D/K 

This question is r elated to the previous question . It seeks to 

discover whether the rules of successi on and inher i tance in customary 

law are completely inflexible or whether a man has , at least, partial 

"freedom of testation". 

Most informants felt that a man might not disinherit the person who was 

to become his heir2
• Disinheritance seems to be linked with the i dea of 

disowning a son for, by disinheriting an heir, one is effectivel y 

indicating that he is no longer par t of the family . But there is no 

corre lation between the response to Question 66 and the present question . 

The i nformants i n Chiota, who though t that it was poss ible to disinherit 

an heir, said that if he had CODlllitted a serious offence (such as incest) 

he could not inherit the estate until he had undergone a ritual cleans ing 

process (botsa). In Marange, informants said that if an heir had murder ed 

his father he would be required to dress in sacks and, carrying an empty 

bag, go from village to village confessing his sin. People in the villages 

woul d gi ve him grain from which he could brew beer . Once the community 

had partaken of the beer , he would be cleansed and be able to inherit his 

f ather' s estate. 

Informants in Chi wundura had nothing to add to the ir answer but, in 

Gutu, they said that an heir could be prevent'ed from taking the deceased ' s 

property or , at least, the major portion of it. They f elt that if the 

deceased had spent a good deal of money on educating his heir and the heir 

had, 
1 

2 

notwi thstanding , been wilfully disobedient, he could be prevented 

See Bullock (1929) 108. It may well be that, as in the case of the 
customary law of oral dispositions of property in Sou t h Afri ca , 
that the man making the disposition will have to take account of the 
economic needs of the f amily if hi s disposi t i on is t o be upheld : see 
Kerr (1961) 24-29, 

Cockcroft (1934) 36 discusses this possibi lity. 
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from succeeding to his father's status as head of the family. Even in 

Gutu , it appears that total disinheritance is 110 t possible. 

88 Are wills accepted by the people of the area? 

y N D/K 

CHIOTA 21 
MARANGE 30 
CHIWUNDURA 31 
GUTU 22 

It is apparent that an African's right to dispose of family property 

is strictly limited in the interests of his family. Despite this, 

Africans in Zimbabwe-Rhodesia now hJve the capacity to make a will disposing 

their property to whomever they choose. The informants seemed to have 

accepted the idea of making wills, even although a will has the 

potential of upsetting the rules of traditional customary law. 

Potential conflict between the provisions of a will and customary law , 

however, has been forestalled to some extent. Informants said that 

will s are no different from the oral dispositions of property which a person 

may make prior to death. They reasoned that if there were any difference 

it was superficial: wills are committed to writing and traditional 

dispositions are oral. As such, a will is regarded as binding on the 

deceased 1 s _family at the kurova guva ceremony. It will be obeyed through 

fear of thed .eceased's spirit taking vengeance. On the other hand, the 

will should not be completely at variance with the dictates of customary 

l aw. Informants said that if the will provided for something which was 

contrary to traditional notions it would simply not be upheld by the 

f amily when the estate came to be distributed at the kurova guva ceremony. 

This attitude illustrates how a foreign institution may be clothed in 

te rms of more familiar principles. There can. be no doubt, however, 

that a will which upsets sensibilities of tradition could provoke conflict 

and stress in a family. 

89 l s kugara nhaka still practised today? 

CHIOTA 
MARANGE 
CHIWUNDUR.A 
GUTU 

y 

21 
30 
31 
22 

N D/K 
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If so, does the deceased ' s younger brother ~nhedt h;i:-s w~<tow-7 
y N D/K 

CHIOTA 21 
MARANGE 27 3 
CHIWUNDURA 29 2 
GUTU 22 

Al though informants conceded that the i nstitution of kugara nhaka 

was still in practi ce today, they said t hat it was becomingly i ncreasingly 

unpooular with women . Widows had no intention of remaining under the 

guardianship of t he man ' s fami l y ; thP-y preferred their i ndependence. Many 

Christians, of course , regard the i nstitution as i ncompatible 'With 

their religion , Some people said that men are now l oathe to accepL the 

financial responsibility of another wife and, particularly , the responsibil ity 

of caring for and educating her children. Informants said that many women 

preferr ed to remain wi t h the heir i n order that they would be guaranteed 

some share in the estate (for they would be regarded as a charge on the heir). 

Especially if a widow were related to the heir, she would prefer t o remain 

attached to his house where she could expect the respect and affection due 

to a mother. 

The younger brother s of the deceased have preferent claims to the widow 

if she opts for kugara nhaka, At the kurova guva cer emony, infonnants in 
' 

Marange said the widow would hand the man of her choice the deceased 's 

knobkerries, symbolically i ndicating her choice of levirate partner . Tn 

Gutu, the practice was for the heir , t he deceased 1 s younger brothers, and 

his nephews by his eldest sister (vazukuru) to stand in a line, in or-der 

of seniority . The widow would ca~ry a bowl of water to the man of her choice. 

Generally speaki ng, she s hould choose one of the younger brothers, fai ling 

whom the deceased 1s 'lltuzukuru ; t he heir could inherit the deceased's 

youngest wi fe (provided that he was not related by blood). 

In theor y , the choice of spouse lies with the widow, But if she chose not 

to be inherited, she should return to her own family , theTeby dissolving 

the marr iage . If l ,1e widow were still young and had not born many children, 

she would be deemed to have f ailed in t he fulfi 1ment of her marital obligations . 

This might mean that the marriage would have to be formally dissolved 0 y 

return of rovoro cattle. 

Fr om what t 11e informants said about kuga-ra ,nhaka , it iieems that prindpl es 

are very 1Jexible and are governed by the pract icalities of the situation , 
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Where the widow does not wish to marry one of the deceased 1s relatives , 

she will, usually , remain at tached to the heir's house; this is common 

if her own f amily live at a great distance from the heir or if she 

liJs lost contact with them . If the widow were still young and likely 

to remarry there would be little reason for her tc remain with her 

deceased husband's family; she would, usually , return to her own family 

in the hope of finding another husband , Whatever the theo~y regard i ng 

return of rovoro in t hese ~ircumstances, infot'mants said that ~0£2. 

would very seldom be -eturned be' auee it was considered improper Lo 

appear mercenary after a recent <leath. Most people were prepared to 

wait ~ in the case of a young , marriagable widow, until she remarried; 

the deceased husband's family could then c laim the rovoro paid in respect 

of the second marriage, (Even then the amount of rovoro demanded would not 

be very high). Occasionally, if the widow were a young girl and if the 

marriage had not lasted l ong and no children had been born, portion of 

the rovoro would be returned by the tezwara ot his own accord, 

92 In the case of a civil or Christian marriage, would a t ather 

be given c ustody and guardianship of his children if he were not 

a suitable parent? 

y N D/K 

CHIOTA 21 ~ 

MARANGF 29 .. 
CHIWUNDURA 26 5 
GUTU 22 ,.. 

Field workers asked infot'lllants whether a father could still claim cu$tody 

a nd guardianship of his children. if it were proved that he had no home, 

no employment and no means to support his children, They replie~ that. 

regardless of a man's circumstances, he would be entitled to the cus tody 

and guardianship of h is children if he had paid ~Qvoro. The interests 

of the child were not taken lnto account in enforcing t his rule . 

93 Mus t a rhild remain with its m L her until it 1s weaned? 

CHIOTA 
MA.RANGE 
CHIWUNDURA 
GUTU 

'Y. 

14 
JO 
26 
22 

N 

7 
I"\ 

D/K. 

s 
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As a general practice, a child 1s allowed to remain with its mother until 

iL has been weaned. Alternatively, many informants said that the child 
1 snould r emain with its ~other until it was about seven years old . They 

said tha t tribal courts t,;.rill not lay down any rigid rule, which depends 

on t he age of t he child . They will rather order the child to return to 

its father when it is capable of fending for itself - this may be when it 

is weaned or when it is approximately seven years old , In Marange, people 

reall.scically appreciated t hat a woman may not wish to look after her former 

husband's child for seven years . If she remarried , how could her new husband 

be expected to provide for a child which was not his own and which would, 

one day, go back to its natural father? In Chiota, some informants said 

that it was the older generation which favoured the rule that the child 

r emain with its mother until weaned; the younger generation tended to favour 

the "seven year rule" In Chiwundura, informants said that the traditional 

rule of c ustomary law was that the child remain with its mother until 

weaned. The •·seven year rule" was something new, derived from the district 

co1J1Missioners courts , A sizeable number preferred the seven year rule 

because it was at this age that the child started attending school , when its 

father could undertake the responsibility of paying for its education. 

94 Must the mother retain custody of a child until it is due to 

return to its father, if it were proved that she were an unsuitable 

person? 

ClUOTA 
MARANGE 
CHIWUNDURA 
GUTli 

y 

7 

8 

N 

14 
30 
18 
22 

D/K 

5 

The f ield workers put to the informants a situation where the moLher was a 

,wm;.in of no means, slovenly, possibly a prostitute or a heavy drinker. 1n 

Chiota and Chiwundura , i nformants were uncertain as to what approach a tribal 

co11 rt woul d Lake in this situation. In Marange and Gutu, informants said 

~hat this situation woul d cause little difficulty: the cour t would simply 

District conuniss•_oners ' courts usually apply "the seven year rule", name l y 
t ha t a child should remain with i ts mother until seven years old. This 
i s not a rigid ru .. e . however: Pemha v Joshua Pa t rice Zuicbemo l ';!72 CAACC 9. 
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find another woman in the father's family who was capable of looking 

afler the child; alternatively, there would probably be a woman in the 

moth~r•s family who could care for the child. 

Arrangements concerning care of children, in customary l aw , are informal 

and are not s ubject to a ny particular rules. Gualdianship is more important 

than custody and, until t he father is entitled to take back his child, 

provided that it is in the care of some competent woman (even if she is 

not the mother), the court will not be over-concerned . This flexibility 

was especially evident in Chiota and Chisundura; but even i n Marange 

and Gutu Lhe informants who said that, ideally, the child should remain 

with its mother, were prepared to concede that it might have to go to ano ther 

woman, if the circumstances demanded . 

What emerges from these responses is that custody is not a particularly 

serious concern in customary law . Guardianship is considered to be much more 

important. Section 3 (5) of the African Law and Tribal Courts Act provides 

thc:1 t: 

"Notwithstanding anything t o the contrary in this section, in any 
case relating to the custody of children the interests of the 
ch ildren concerned shall be the paramount cons,; deration, irrespective 
of which law or principle is applied." 

·For many years this has been the rule applied in the district conunissioners ' 
1 

courts . It is obvious that the tribal courts are either unaware of or 

unconcerned by this piPc~ of legislation (see also Question 96). 

95 Jf damages for seduction have been paid, is the father entiLled to the 

guardiansl1ip of an illegitimate child? 

1 

CHIOT/\ 
MARANCE 
CHIWUNDURA 
GUTU 

y 

19 
30 
31 
22 

N 

2 

D/K 

If damages for seduction have not been paid, 1s the mother's 6uar clian 

entit1ed to the guardianship of an illegitimate chil d? 

y N D/K 

CHIOTA 19 2 
MARANGE 30 
CHIWUNDURA 31 
GUT'!.1 22 

For example , Mildred Mungo fa v Julius Hungofa 1971 CAACC 24. 



hes<? qu~stions wt-rP pu• '· "" test rht:' response to Q1..ir sL_on 69. Provided 

that a seducer has pa id ~~ripo he t s entitled to ~eud~r maintenanc~ 

or rearing fees (and/or ~aputiro) . ~ ordeT to obta i n parental rights to 

315 

Ins child . In Chiota and Marange. informants said that the child should go 

to i ts natural father and nis familv: this would find favour with the 

ancestral spirits of that ! amily If the child were to remain w~th its 

mother's family it would Pot have the oTotection of the spirits of her family. 

In Chiwundura informants noted that the maintenance1 payable wa~ usually at 

a rate of 2 head of catt:e for a girl and 1 head for a boy; more may be 

charged, however, if the child had remained in the mother's custody 

for seven years. 

96 Are the interests of Lhe child of paramount importance in dete~mining 

who should have cus touv and guardianship of an illegitimate child? 

y N D/K 

CHIOTA 21 
~1ARANGE 30 
CHIWUNDURA 31 
GUTLI ... 22 

It is apparent that the effect of legislation in this regard (Section 3(5) of 

Lhe African Law and Tribal Courts Act, mentioned above in Question 94), has 

~o infl uence ove~ the practice of t ribai courts. 

In Clli.ota
1 

some info;rTJJants sai.d t hat African courts are oppos •d to the 
idea Ji paying 1aicteiance , They said that it is cont rary tc Lh~ 
i, r in~ ,i les of Afr ca- '1 festyle whereby no om shoul d ev r bc> charged 
: or the f c d they eat . 




