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ABSTRACT

The study focuses on the rhetoric used during the drafting of the Constitution of
the Republic of Namibia. The thesis will offer a framework for understanding
negotiations in terms of distinct and coherent rhetoric.

Primary sources for this thesis consist of five volumes of the Hansard of the
Standing Committee on Standing Rules and Orders and Internal Arrangements of the
Windhoek Constituent Assembly. To understand the rhetoric under which the Namibian
Constitution was drafted, the Hansard of the Standing Committee was analysed. By
analysing the Hansard, one can begin to formulate a picture of the rhetoric that led to a
new Constitution of the Republic of Namibia and begin to understand rhetoric in the
Namibian context.

In order to make valid assertions, one has to go beyond what was said in the
Constituent Assembly and look at what the participants said elsewhere. The thesis is
concerned here with their words, not with their thoughts. But there is a recognition that
sometimes thoughts matter as much as words. No judgements are made on the merits
of their arguments. The study simply intended to examine their rhetoric and how rhetoric
impacted on the final outcome of the negotiations.

The study revealed that, with very few exceptions, most of the debates of the
Windhoek Constituent Assembly were initially built on argument and many of them were
solved through practical reasoning. This can be explained in part by the attitude of the
members and in part by the constraint of the process.

The study also revealed that the informative role of deliberation helped the
framers of the Namibian constitution to form a more complete set of preferences than
they originally had or even forced them to change positions when they were exposed to
the full consequences or incoherence of their original proposals. For another, when
political actors needed to justify their proposals, they found that impartial arguments
were not available or, if they were, they were too obviously tied to a particular interest to

be convincing.
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The appeal to fear strategy, as a means to enable delegates to better recognise
the nature of the problems facing the political community and to begin thinking about
potential solutions, was clearly at play at the Windhoek Constituent Assembly.

Finally, the proceedings of the Windhoek Constituent Assembly which framed the
Constitution show that many of the provisions of that instrument which are seemingly
straightforward and artless rest in reality upon compromises, and are often laboured
and tortuous. The outcome of constitution-making in Namibia was greatly influenced by

the exchange of arguments and counter-arguments among the framers.
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PREFACE

| am intrigued by the question how speakers in legislatures win the approval and
attention of fellow members through persuasive language. This was how the idea of
writing something on the making of the Namibian Constitution was born. When | began
researching this thesis, it never occurred to me that | collected enough materials on the
Hansard of the Standing Committee on Standing Rules and Orders and Internal
Arrangements than | had initially thought.

Thesis is quite voluminous: being the actual research study itself and four
appendices. Appendices includes:

a) The Principles concerning the Constituent Assembly and the Constitution for

an Independent Namibia;

b) List of the names of Members of the Standing Committee on Standing Rules

and Orders and Internal Arrangements;

c) The Constitution of the Republic of Namibia and

d) Excerpts from the Hansard of the Windhoek Constituent Assembly’s Standing

Committee on Standing Rules and Orders and Internal Arrangements.
| wanted the readers of this thesis to get a glimpse of the nature of the debates as | saw
them. Some sections in the thesis, specifically verbatim quotes attributed to others,
contain grammatical errors. | have taken no effort to correct the record with respect to
those as they are the exact utterances as reproduced from the Hansard. | hope that this

arrangement will help the reader understand this study better.
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INTRODUCTION

Mankind have a great aversion to intellectual labour; but even supposing knowledge
to be easily attainable, more people would be content to be ignorant than would take

even a little trouble to acquire it.

Samuel Johnson, 1709 - 1784

Background of study

Namibia has a long history of colonial rule. After 75 years of South African
colonial and later military occupation, Namibia, a former German colony (1884-
1915), attained its independence on 21 March 1990 (Diescho 1993: 8). The period
since the Second World War has been marked, among other things, by a
proliferation of formally negotiated constitutions, beginning with the nations
rebuilding after the war, continuing through the period of independence from colonial
rule and through the periods of democratisation, culminating in the establishment of
new regimes after the collapse of communism (Covell 2003). Such nations include
Namibia.

The road to independence was long and bitter, culminating in 23 years of
armed struggle. The guerrilla war for independence escalated sharply as South
African government troops began raiding guerrilla bases in Angola, while the South
West African People’s Organisation (SWAPO) forces hit back in Namibia. In 1976,
the United Nations (UN) condemned South Africa for illegal occupation of the
territory. In 1977, the UN General Assembly recognised SWAPO as the sole
legitimate representative of Namibia. In 1978, the UN called an international
conference to resolve the conflict. South Africa's Prime Minister John Vorster agreed
to free elections to be supervised by the UN to determine the fate of Namibia. He
then reneged. In 1979, Vorster, now president, again rejected a UN proposal to
settle the dispute. Two years later a peace conference in Geneva also failed to win
concessions from the South African government. Control of Walvis Bay, Namibia's
only deep-water port, was a major point of contention. The United States (U.S.)
supported South Africa's refusal to withdraw from Namibia unless Cuban troops
pulled out of Angola. A commission was set up to monitor a cease-fire agreement in

1984. In order to appease the international community, a multiracial government was
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installed in Namibia by South Africa in 1985, but SWAPOQ's armed struggle continued
because of lack of progress toward implementing UN Resolution 435 on
independence for Namibia and the withdrawal of Cuban troops from Angola. The
centrepiece of Resolution 435 was a plan drafted by five Western countries, namely
the U.S, Canada, Britain, France and West Germany after consultations with the
South African government. This plan called for the withdrawal of all South African
soldiers from Namibia within a period of seven months and for an UN-supervised
election of a Constituent Assembly which was to draft an independence constitution.
Other elements in the plan included a ceasefire between South African and SWAPO
soldiers in Namibia, the repeal of racially discriminatory and repressive South African
laws in the territory, freedom of speech and assembly, the return home of Namibians
living in exile and the release of all political prisoners and detainees. In December
1988, a U.S-mediated peace agreement linked the UN Resolution 435 was signed
by South Africa, Cuba and Angola, setting a timetable for Namibian independence.
At the same time, Cuba and Angola agreed to a phased withdrawal of Cuban troops
from Angola. The agreement established basic guidelines within which the country's
political leaders can determine the exact nature of the constitution and decide on the
democratic institutions to be established (Diescho 1993). In addition, the spirit of the
pact carried over to the drafting of the constitution during the many sessions of the
Constituent Assembly. The United Nations Transition Assistance Group (UNTAG)
began operations in April 1989. After a disastrous start in which South African forces
massacred PLAN forces seeking to report to UNTAG to be confined to designated
areas, UNTAG slowly gained control over the registration and electoral process in
most areas. The 1989 election held under the auspices of the UN, gave SWAPO 57
percent of the vote and 60 percent of the seats in the constituent assembly (the
constituent assembly later became the first national assembly). SWAPO suggested
that the Assembly adopt the 1982 Constitutional Principles as the starting point for
discussion. This created a favourable climate for working together. As Geingob
(2004) observes, “The committee’s work was made easier still as a result of a
suggestion from Mr. Dirk Mudge of DTA. He recognized that SWAPO was in the
majority, and suggested that SWAPOQ’s draft constitution be adopted as a working
draft, and discussions could take place around it on issues where different drafts
were at variance with it” (126). With two-thirds majorities needed to draft and adopt a

constitution, some measure of reconciliation was necessary to avoid deadlock. In
2
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fact, SWAPO and the business community wanted a climate of national
reconciliation in order to achieve a relatively peaceful initial independence period. As
a result, a constitution emphasizing human, civil and property rights was adopted
unanimously on 9 February 1990 and reconciliation became the dominant mood.

As Forrest (1998) notes, during those sessions, SWAPO and the opposition
parties perceived that the forces pulling them together toward democratic
constitutionalism were greater than the centrifugal forces which often tear apart
racially or ethnically divided societies. A spirit of accommodation prevailed that
reflected the participants' determination to create a workable system of government
in which all participants had a stake in the system's success.

The Windhoek Constituent Assembly was particularly important in that not
only was it concerned with determining the truth or falsity of events that took place in
the past, but was also concerned with determining whether or not particular actions
should or should not be taken in the future as it was concerned with how values were
going to be dealt with in the present given the divergent views of the political parties
at the time. Thus, as Geingob 2004 notes, events leading to the framing of Namibia’s
constitution had many variables, often conflicting, with different interests and parties
trying to influence the clauses in the constitution that rule the machinery of
government, the assignment of rights and the procedures for amending the
constitution.

A 72-member Constituent Assembly, consisting of members of several
political parties, drafted a Constitution for the Republic of Namibia following elections
held on a proportional basis. The actual drafting of the principles were done by the
Standing Committee on Standing Rules and Orders and Internal Arrangements
representing all the parties in the constituent assembly and delegated the task of
perfecting it to a team of South African legal experts: Arthur Chaskalson; Marinus
Wiechers and Gerhard Erasmus. The three legal experts were invited to sit in the
Constituent Assembly and Standing Committee meetings to get a feel of the political
context of the discussions. They did not, however, participate in any discussions
unless specific questions were directed to them. The report of the standing
committee was then tabled to the whole Constituent Assembly for debate. On 9
February 1990, the Constitution of Namibia was adopted without anyone opposing it.
The constitution has been hailed as the most democratic in the history of Africa

south of the Sahara (Cottrell 1991). “In many ways, the contents of the Namibian
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Constitution reflect the uniquely international character of the role of law, and
organisations and decisions in the process that led to independence in a far more
significant way than in any other state in the world...(This) was the result of a political
compromise between, on the one hand, the seven political parties that gained seats
in the Constituent Assembly, and between South Africa, the United Nations and the
South West People’s Organisation (SWAPOQO), on the other. That means that the
outcome of the constitutional process is unlike what any of the participants wanted or
anticipated. It is the result of a “serious effort of debate and a give-and-take process
whereby all the participants, as duly elected representatives of all the Namibian
people, ended up with a document of which only they, and no one else, were the
architects” (Diescho 1993: 8-9).

Sam Nujoma, the long time leader of SWAPO, became president. For the
new government, the costs of reconciliation included retaining about 15,000
unneeded white civil servants, deferring the landownership and mineral-company
terms issues and offering de facto amnesty for all pre-independence acts of violence
- including those of SWAPO against suspected spies and dissidents in Angola in the
late 1980s.

Every constitution combines into one body a declaration of political intent, a
commitment to an ideology and an assertion of national purpose combined with a
blueprint for political action expressed in legal terms. As such it reflects, in a capsule
form, the national elite's view of the nation and the world. Like all national documents
written by mere human beings, every constitution may be expected to contain a dose
of erroneous interpretation of past experiences and of existing national and
international realities.

However much extra-political forces may influence particular constitution-
making situations or constitutional acts, ultimately both involve directly political
expressions, involvements and choices. In that sense, the dynamics of constitution-
making have to do with questions of constitutional choice. Drafting a constitution is a
complex, often controversial and highly consequential political process. Charged with
drafting a constitution, constitutional assemblies or conventions follow a set of rules
to reach agreement over controversial issues. For example, the drafting committee
agreed that decision making should be “talk-centric” rather than “voting-centric”. That
is, outcomes should be determined by reasons rather than numbers. Such bodies

resemble parliaments in terms of their institutional arrangements.
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While legislative drafting has been the subject of a considerable literature, the
drafting of constitutions or constitutional provisions has received little attention. It is
often assumed that the drafting of constitutional provisions does not differ
appreciably from legislative drafting. Although this assumption may be correct in
many respects, the drafting of constitutional provisions presents a number of special
problems, both substantive and formal, which require the application of some
specialised techniques in their solution (Grad 1967). It is not the province of this
study to enumerate what those problems are or how to resolve them. That is a study
for future scholarship.

Like the American debates, the Namibian Standing Committee took place
behind closed doors and the proceedings were kept secret. The secrecy could be
kept because the group of delegates was small at only 21 members and the
Assembly itself lasted for only 80 days. On the other hand, the French debates were
intensely public; there were more than a thousand delegates and the proceedings

stretched out for more than two years.

Research questions

In the past, the Constitution has been studied mainly by students of
constitutional and political history, of government and of law. They have been,
naturally, interested primarily in such matters as the structure and powers of the
government, checks and balances, separation of powers, guarantees of fundamental
rights and freedoms and kindred subjects. This is new and it is different.

My research focuses on the rhetoric used during the drafting of the
Constitution of the Republic of Namibia from November 1989 until January 1990. |
will offer a framework for understanding negotiations in terms of several distinct and
coherent rhetoric or sets of speech acts: Firstly, what reasons, grounds, justifications
or explanations either in support of, or in opposition to, some claim or position were
provided? The reasons invoked may be factual, logical or normative. Secondly, what
tools of rhetorical construction of distributive bargaining were applied during the
negotiations for Namibia’'s Constitution? With this question, | examine how conflicts
were dealt with through the distribution of a number of non-controversial issues to
resolve a conflict in favour of one party at the expense of the other. Thirdly, how did
the rhetorical creation of common ground influence the outcome of negotiations for

Namibia’s Constitution? Here, | investigate how highly controversial issues were
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resolved in favour of both parties. Finally, what compromises did the parties make
during the constitution-making process? Here, | investigate how specific agreements

were reached through classical exchanges of concessions.

Significance of the study

Literature on the drafting of the Constitution of Namibia is thin, mainly
because the framers thought it best to keep the discussions of the Constituent
Assembly secret. There is not, to my knowledge, a single book or even an article
that considers the rhetorical process of constitution-making on Namibia in its full
generality, as a distinctive object of rhetoric analysis. | recognise that an enlarged
concept of rhetoric is necessary if we are to comprehend the substantial and
dynamic senses in which rhetoric functions to generate continuous validation of ways
in which the Namibian community act together. This study is the first serious attempt
to understand the process by analysing the actual rhetoric used by the participants.
For that reason alone, the study is significant.

A study of the proceedings of the Windhoek Constituent Assembly, which
framed the Constitution, shows that many of the provisions of that instrument which
are seemingly straightforward and artless rest in reality upon compromises, often
laboured and tortuous. The drafting of the Namibian Constitution was a process of
give and take involving a number of actors from across the political divide. Political
leaders' rhetorics are important instances of public argumentation. During the recent
past, members of the public have begun to call for the amendment of the constitution
to re-introduce death penalty. While the constitution limits the term of office of the
state president, in 1997 the constitution was amended to introduce a third-term for
the first state president. These debates raised concern among certain sectors of the
Namibian society. It is nearly impossible to understand the present debates about
the Constitution if one does not understand the historical developments leading to
the current discussions and problems. Such knowledge is useful not only for its
practical benefits, but also because it forms a critical and analytical foundation for
approaching many of the tasks that face people daily as they construct and respond
to the discourse that shapes their experience of the world. As such, they merit
scholarly attention.

Negotiation is a dialogue intended to resolve disputes, to produce an

agreement upon courses of action, to bargain for individual or collective advantage
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or to craft outcomes to satisfy various interests. This study will help provide insight
into problem-solving and decision-making as well as conflict management and

resolution in any given situation.

Limitations of the study

A major limitation of this work has been the absence of audio recordings of
the proceedings of the Standing Committee on Standing rules and Orders and
Internal Arrangements. The research primarily relied on the Hansard. Thus, it was
not entirely possible to discern the exact meaning of certain concepts used by some
members of the drafting committee.

Another limitation was that sometimes, titles of the delegates were wrong. For
example, the Hansard identified a Mrs. Amathila and a Dr. Amathila, while in fact
referring to Mr. Amathila. It is true that there was a Dr. Amathila or Mrs. Amathila, but
not one who was a member of the committee. These shortcomings were corrected
by verifying the actual identities of the members of the Standing Committee on
Standing rules and Orders and Internal Arrangements against every volume of the
Hansard. However, these limitations do not in any way limit the value of the

research.

Literature survey

As stated elsewhere, it is hard to find literature on Namibian rhetoric. Two
decades after its adoption, the Constitution of Namibia was an enigma to
investigators largely because they had little source material - the government having
refused to release the records of the standing committee. At the time of researching
this work, | am the only known person to have been granted access to those
materials by the speaker of the national assembly. Consequently, prior writers
confronting the constitution were obliged to skip over it in a paragraph or sentence. |
nonetheless found the following publications very useful: Kosie Pretorius’
“Parliamentary potholes”; Hage Geingob’s “State Formation in Namibia: Promoting
Democracy and Good Governance”; Joseph Diescho’s “The Namibian constitution in
perspective”; Jill Cottrell's “The Constitution of Namibia: An Overview”; Henry J.
Richardson’s “Constitutive Questions in the Negotiations for Namibian
Independence”;, Sam Brooke’s “Constitution-making and immutable principles” and

Marinus Wiechers’ (1) “Namibia: The 1982 Constitutional Principles and Their Legal
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Significance” and (2) “Constitution-Making, Peace-Building, and National
Reconciliation: Namibia”.

The University of Cape Town Libraries contains useful materials that | found
very enriching. | read various publications including “Rhetoric and Public Affairs”,
“The Quarterly Journal of Speech”, “Political Communication”, “Journal of

” “* ” 13

Communication”, “Rhetorica”, “Philosophy and Rhetoric”, “Southern Communication
Journal”’, “Rhetoric Society Quarterly”, “Public Opinion Quarterly”, “Legislative
Studies Quarterly” and “Rhetoric Review”.

Elsewhere, a limited pool of authors has written extensively on constitution-
making. | am inspired by Jon Elster's comparative writings on the nature of the
debates that took place in the Federal Convention in Philadelphia in 1787 and the
Assemblée Constituante in Paris (Elster 1991). Elster argues that parties to an
argument engage in sincere exchange of impartial reasons and valid principles with
the aim of persuading one another (ibid.).

| benefited enormously from the insightful work of Roger Fisher, William L. Ury
and Bruce Patton (1991) on negotiations. They ask the question: Is the deal on the
table better than what you would get by walking away? Their special contribution
applies academic theory from a range of disciplines to real-world problems.

But it is John W. Sewell and |. William Zartman (1984) who argues that no
party negotiates unless the costs of not negotiating are higher than those of
negotiating. Sewell and Zartman (1984) argue that negotiating does not necessarily
mean that all parties want to reach an agreement either. Indeed, some parties
participate simply to be able to stall any agreement. They argue that issues are
negotiable only if one rejects the idea of the total conversion of one party to the
views of the other. The issue therefore becomes how much change has to be made
in the positions of both sides in order to get the parties to negotiate. They contend
that there is a need to formulate the possibilities of a favourable outcome and to
change the perception of non-negotiability. After all, negotiations are essentially

reflections or ratifications of shifts in power between two parties (ibid.).

Methodology
Primary sources for this dissertation consist of five volumes of the Hansard of

the Standing Committee on Standing Rules and Orders and Internal Arrangements
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of the Windhoek Constituent Assembly. The Hansard remains confidential but | was
been given unprecedented access for this thesis.

To understand the rhetoric under which the Namibian Constitution was
negotiated and drafted, | analysed the Hansard of the Standing Committee on
Standing Rules and Orders and Internal Arrangements for the period 8, 11 - 15 and
18 - 19 December 1989 to 10, 15, 17 and 19 January 1990. The Standing
Committee on Standing Rules and Orders and Internal Arrangements was
responsible for drafting the Constitution for consideration by the constituent
assembly. By analysing the Hansard of the Standing Committee, one can begin to
formulate a picture of the rhetoric that led to a Constitution of the Republic of
Namibia and begin to understand rhetoric in the Namibian context. For example, the
discussion among the Windhoek Assembly delegates on whether or not Namibia
should adopt a presidential system (like the U.S) as opposed to a parliamentary
system (as found in Europe) revealed deep-rooted emotions during the drafting of
Namibia’s Constitution. Some delegates used threats to push through their points of
view. Others threatened to “go public’ on the deliberations of the Drafting
Committee. Emotional flooding poses obvious hazards to negotiators who need to be
able to think clearly when faced with the complex, strategically demanding task of
creating and claiming value. While compromise is commonplace among politicians
representing organised interest groups, the fact that many politically-affected people
are not party to these compromises means that political compromises are selective.
It follows, then, that the public interest is anything and everything that can be
secured by the mediation of conflicting claims for power. Compromise not only is a
worthy, self-sufficient political ideal but the distinguishing and essential characteristic
of democracy as a form of government. At the Windhoek Assembly, delegates, in
some cases, abandoned their own positions in favour of those proposed by their
opponents or merged the proposal of the opponents with their own. For example,
SWAPO originally wanted an executive president, while the opposition parties
wanted a ceremonial president with a an executive prime minister. In the end, the
parties agreed to create two offices: an executive president and a prime minister with
powers written in the constitution. These social interactions way at play during the
drafting of the Namibian constitution.

For this study, | considered constitutional issues from a socio-political

perspective after many years of strictly juridical approaches. This approach permits a
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fruitful study of the constitutional processes and specifically provides a better insight
into its connection to the process of rhetoric analysis vis-a-vis democratic
consolidation. The thesis, thus, has a significant interdisciplinary inclination drawing
on the literatures of communication, political science and history. But its orientation is
rhetorical. As stated elsewhere, the overriding purpose of this investigation is to
explain how rhetoric is created in the interrelationships between the various
utterances and their contexts of bargaining at the Windhoek Assembly. The
rhetorical perspective not only directs the attention of the investigation, but also
expresses the understanding of social reality.

However anachronistic as it may seem, | closely make reference to the
debates that took place at the Federal Convention at Philadelphia in 1787 and at the
Assemblée Constituante in Paris 1789-91. Most of the African countries’
constitutions were drafted outside the countries and by people comprising the
citizens and representatives of the colonizing states. In Namibia, on the other hand,
the constitution was drafted by Namibians in Namibia (Geingob 2004). Namibia thus
stands out to be a case study comparable to France and the US for nations that
drafted their own constitutions. Furthermore, the Federal Convention at Philadelphia
and the Assemblée Constituante at Paris are significant because they took place at
about the same time; had many intellectual ancestors in common and the orators
used many of the same historical precedents in arguing for or against various
institutional arrangements. More importantly, several of the issues on the agenda
were similar to those argued at the Windhoek assembly — namely, bicameralism,
executive and elections.

In this thesis, | examine only those areas that constituted material or areas of
dispute — where parties had different positions from each other. Areas of a general
agreement — where there were no disagreements are excluded. In order to make
informed analysis, however, | go beyond what was said in the Constituent Assembly
and look at what the participants said elsewhere. | do not make judgements as to
who made better arguments or had good proposals. | simply examine their
arguments from a rhetorical perspective and how rhetoric impacted on the final
outcome of the negotiations. | am concerned here with their words, not with their

thoughts although | do recognise that sometimes thoughts matter as much as words.

Theoretical framework
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| will also use a multi-disciplinary brand of critical discourse analysis (CDA)
that tries to triangulate social issues in terms of a combined study of discursive,
cognitive and social dimensions of a problem (van Dijk 1993). Thus, in this case, |
am interested not just in describing some interesting properties of rhetoric, but in
order to explain them | need to relate them to such socio-cognitive representations
as attitudes, norms, values and ideologies as well as to the socio-political context of
the debate. What is most important to understand about rhetoric, however, is that it
is not only a method for training effective rhetors as a discipline for advanced study.
It is also a method for understanding on a theoretical as well as a practical level how
humans use language to alter or shape our understanding of reality. It is this latter
use that is often used in describing critical discourse analysis.

Expressed in today's vocabulary, critical discourse analysis is nothing more
than a deconstructive reading and interpretation of a problem. CDA will, thus, not
provide absolute answers to a specific problem, but enable us to understand the
conditions behind a specific problem and make us realise that the essence of that
problem and its resolution lie in its assumptions - the very assumptions that enable

the existence of that problem.

Definitions

In this thesis, | use certain key concepts in order to explain certain ideas. | use
the word rhetoric with its classic meaning to describe the art of persuasive
communication. By negotiation | mean any situation or process in which two or more
parties to some possible consensual agreement seek to reach that agreement
without the aid or intervention of an authoritative third party (Wetlaufer. 2005). An
argument is a piece of discourse or writing in which someone tries to convince others
(or himself) of the truth of a claim by citing reasons on its behalf (Govier 1987).
Politics simply means an area of study concerned with developing a knowledge and
understanding of government and society.

Constitution is the fundamental law of a nation or state which establishes the
character and basic principles of a government. | use Republic to mean a political
system in which the supreme power lies in a body of citizens who can elect people to

represent them.

Thesis outline
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In this Introduction, | provided the background of the study, established the
research problem, sketched the significance of the study, provided an overview of a
description of the content analytic method used to conduct the study and created the
theoretical framework. | also provided conceptual definitions of the key variables of
this study.

The progression of chapters is deliberate: each chapter identifies a clear
analytical perspective that is explored in the thesis. In Chapter 1, | will analyse the
arguments, reasons and explanations offered by one party in favour of or against a
particular position. The chapter investigates how negotiations require a bridge in
order to overcome disagreements. In Chapter 2, | will provide a discussion on the
rhetorical construction of distributive bargaining as arising from the research
question. Specifically, | will discuss various characteristics including threats and use
of pressure tactics in bargaining. The chapter moves from a general discussion of
rhetorical argument to an analytical investigation of the nature of rhetorical
bargaining. Chapter 3 will provide a discussion on the rhetorical creation of common
ground by specifically looking at what the participants of the constituent assembly
agreed on as constitutional matters which were of common interest. This chapter
navigates rhetoric of compromise in relation to the interests of parties to a
negotiation. In Chapter 4, | will discuss rhetoric with specific reference to how parties
voluntarily submitted to the demands of the other party or passively acquiesced to
the other as a way of compromise. This chapter examines how finding common
ground is necessary in creating goodwill among negotiators in order to achieve

desired outcomes. | will conclude the study by providing a summary.
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CHAPTER ONE
BARGAINING

| am a very poor guy. | own basically nothing on this world. But the one thing | have
which has never been for sale, which never will be for sale, is my integrity and | take
strong exception to some of the things that have been said by some of the
honourable members about our performance when briefing these lawyers.

Vekuii Rukoro, 1989

Introduction

The primary objective of this chapter is to suggest that argument might have
been one of the registers through which negotiations at the Windhoek Assembly
were conducted. Constitution-making and constitutional choices are vital aspects of
democratic government: they are more than the arid preparation of constitutional
documents. Rather, constitution-making involves the embodiment of the
constitutional traditions of the body politic in appropriate binding rules of the game
that properly reflect the polity model basis and socio-economic distribution of power.
Negotiations can be understood in the full treatment of argument, which is described
here as a coherent set of speech acts and conventions concerning their use.
Argument is distinctive, at least in degree, from the other rhetorical regimes of
argumentation such as deliberation, epideictic and forensic that might be brought to
bear in the course of a negotiation.

Let it suffice for now that constitutional choice involves utilising appropriate
models that recognise the importance of institutions in the lives of humans, the
significance of history and culture in shaping those institutions and rendering
particular institutions effective or ineffective and identifying the empirical and
behavioural dimensions of the constitutional process in each case. It is here that
rhetoric comes into play. Argument, then, is a process that deals with beliefs and
opinions (Van Eemeren and Grootendorst 1996). But whatever the scope of
argument may be, significant effort has gone into identifying principles or norms that
can be used to evaluate arguments (Van Eemeren and Grootendorst 1996). Such
principles or norms can be used to call into question either action by individuals that
constitute part of the process of argument or outcomes of the process, the
conclusions that it leads to. While negotiation may sometimes be distinguished from

bargaining, it is not uncommon for those terms to be used intercha