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I. INTRODUCTION

One of the biggest developments in the area of human rights is the acceptance of same—
sex couples. Advancement of same—sex couples’ legal equality has been greatly aided
in recent decades by the European Court of Human Rights. In this minor dissertation,
the evolution of the European Court of Human Rights case law in this field is critically
analysed, and the impact of these rulings on European state laws is investigated.

The purpose of this study is to evaluate the influence of this development on
national laws in Europe and to present a thorough review of the evolution of the Euro-
pean Court of Human Rights case law regarding the recognition of same—sex partner-
ships. This work should also contribute to the awareness—building process regarding
the significance of legal equality for same—sex couples and offer recommendations for
future improvements.

My key thesis, which encapsulates my research paper’s primary contention, is
that the legal acceptance of same—sex relationships throughout Europe has been greatly
impacted by the European Court of Human Rights’ changing interpretation of Article
8 (right to respect for private and family life) and Article 14 of the European Conven-
tion on Human Rights! (prohibition of discrimination).

This influence has taken many forms, influencing domestic laws, court rulings,
and, in the end, public perceptions of LGBTQ+? individuals. Even while the European
Court of Human Rights has made significant progress in promoting same—sex couples’
rights, there are still obstacles in the way of guaranteeing complete and equal recogni-
tion for all members of the LGBTQ+ community on the continent. Accordingly, my
guiding research question will be: How has the European Court of Human Rights’
interpretation of the European Convention on Human Rights evolved in relation to
same—sex marriage and recognition? In this context, however, further questions
emerge, such as what impact has the European Court of Human Rights’ case law had
on domestic legislation and societal attitudes towards same—sex relationships in Euro-
pean countries and what are the potential challenges and limitations of relying on the

European Court of Human Rights to advance LGBTQ+ rights in Europe?

! Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention
on Human Rights, as amended) (ECHR).

2 LGBTQ+ is an initialism for lesbian, gay, bisexual, transgender and queer or questioning. It is an
umbrella term. Compare Cambridge Dictionary LGBTQ+ available at https://dictionary.cam-
bridge.org/dictionary/english/Igbtq, accessed on 6 February 2025.



1. Structure

The theoretical foundation of the European Convention on Human Rights will be ex-
amined in the first chapter of this minor dissertation, with an emphasis on how the
Convention’s rights are interpreted and how they fit into national legal systems. Article
8 (right to respect for private and family life), Article 12 (right to marry) and Article
14 of the ECHR (prohibition of discrimination) are the particular provisions that will
be examined in detail after that.

In the second chapter, this minor dissertation will centre on the development
of European Court of Human Rights’ rulings regarding same—sex marriage. In order
to analyse how the Court has progressively broadened the range of rights granted to
same—sex couples, this study will contain important rulings including Schalk and Kopf
v Austria’, Vallianatos v Greece*, Oliari v Italy’, Chapin and Charpentier v France®,
Fedotova v Russia’ and Przybyszewska v Poland®.

Additionally, this minor dissertation will investigate in the third chapter how
these rulings have affected the domestic legal systems of particular member states,
using Poland and Germany as opposing case studies. This research focusses on the
difficulties in putting these reforms into effect as well as the degree to which domestic
legislation has been altered to conform to European Court of Human Rights’ judge-
ments.

In the final chapter, this minor dissertation will conclude by discussing the dif-
ficulties and restrictions related to the application of European Court of Human Rights’
rulings. It will explore the main barriers to enforcement, such as a lack of political will,
insufficient enforcement tools, and resource limitations. The possible consequences of
insufficient enforcement, such as deterioration of public confidence and ongoing hu-
man rights abuses, will also be examined in the minor dissertation. Finally, the minor
dissertation will suggest possible actions to improve enforcement systems’ efficacy

and ends with some concluding remarks.

3 Schalk and Kopfv Austria no 30141/04 (2010) (European Court of Human Rights decision).

* Vallianatos v Greece nos 29381/09 and 32684/09 (2013) (European Court of Human Rights decision).
5 Oliari v Italy nos 18766/11 and 36030/11 (2015) (European Court of Human Rights decision).

¢ Chapin and Charpentier v France no 40183/07 (2016) (European Court of Human Rights decision).
7 Fedotova v Russia nos 40792/10, 30538/14 and 43439/14 (2023) (European Court of Human Rights
decision).

8 Przybyszewska v Poland nos 11454/17 and 9 others (2024) (European Court of Human Rights deci-
sion).



2. Methodology

A research methodology that is essentially legal-dogmatic is used. A thorough exam-
ination of national laws, scholarly works, and European Court of Human Rights case
law are all included in this research. The following research techniques listed will be
implemented: Case law analysis, a methodical review of European Court of Human
Rights rulings regarding same—sex marriage and recognition with an emphasis on the
legal doctrines and reasoning of the Court, a comparative legal analysis, evaluation of
the impact of the European Court of Human Rights’ case law on legal change by com-
paring national laws in various European nations, and a critical legal analysis as a re-
view of the European Court of Human Rights’ case law that identifies potential draw-

backs and difficulties with its treatment of LGBTQ+ rights.

II. THE EUROPEAN CONVENTION ON HUMAN RIGHTS AND ITS FRAME-
WORK FOR PROTECTING FAMILY LIFE AND NON-DISCRMINATION

While the European Convention on Human Rights provides a framework for safe-
guarding family life and non—discrimination, the practical application and interpreta-
tion of these rights frequently encounter complex challenges, especially given evolv-

ing social norms and the increasing diversity of family structures.

1. The European Convention on Human Rights
A list of fundamental rights and human rights is contained in the Convention for the
Protection of Human Rights and Fundamental Freedoms, which is an international law
treaty between the Council of Europe’s member states (Convention No 005 of the
Council of Europe).’ The Strasbourg—based European Court of Human Rights keeps
an eye on adherence to this agreement.'® The 27 members of the European Union and
all 46 members of the Council of Europe are parties to the European Convention on
Human Rights.!!

Every resident of the Council of European nations is protected by the European

Convention on Human Rights.!? A list of fundamental freedoms, including the right to

® Council of Europe ‘Details of Treaty No 005’ undated available at https://www.coe.int/en/web/con-
ventions/full-list?module=treaty-detail &treatynum=005, accessed on 1 November 2024.

10 Ibid.

! Council of Europe ‘Chart of signatures and ratifications of Treaty 005’ 17 December of 2024 available
at https://www.coe.int/en/web/conventions/full-list?module=signatures-by-treaty &treatynum=005, ac-
cessed on 1 November 2024.

12 Preamble of the ECHR.



life and bodily integrity'3, the freedom of conscience and religion'4, the right to a fair
trial'®, the right to freedom of expression', the right to property!’, and the right to
vote!®, is based on the United Nations’ Universal Declaration of Human Rights.

Among other things, it forbids torture and discrimination.!”

a. Ratification and entry into force

The Council of Europe drafted the Convention with ETS No 005, which was signed in
Rome on 4 November 1950 and went into effect on 3 September 1953.2° According to
international law, only the versions in English and French are legally enforceable.?!
Only member states of the European Union and the Council of Europe are permitted
to sign this so—called closed treaty.?? As time has passed, governments seeking to join
the Council of Europe now have to agree to sign and ratify the European Convention
on Human Rights as a prerequisite.”> Consequently, the Convention has gained na-

tional legitimacy and been signed by every member state of the Council of Europe.?

b. Structure of the European Convention on Human Rights

Three divisions, each further broken into articles, make up the Convention. The indi-
vidual human rights included by the Convention are listed in Section I, ‘Rights and
Freedoms’ (Articles 2—18 of the ECHR). Although they, in theory, encompass the tra-
ditional rights to freedom, their selection was based on pragmatic factors rather than
theoretical ones. This also reflects the fact that the Convention and its supplemental
protocols encompass some economic, cultural, and political rights in addition to the

traditional rights to freedom. The regulations regarding the composition and compe-

13 Article 3 of the Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217
A(III) (UDHR).

14 Article 18 of the UDHR.

15 Article 10 of the UDHR.

16 Article 19 of the UDHR.

17 Article 17 of the UDHR.

18 Article 21 of the UDHR.

19 Articles 3 and 14 of the ECHR.

20 Council of Europe ‘Details of Treaty No 005° undated available at https://www.coe.int/en/web/con-
ventions/full-list?module=treaty-detail &treatynum=0035, accessed on 1 November 2024.

2! Ibid.

22 Article 59(1), (2) of the ECHR.

B Ibid.

24 Council of Europe ‘Chart of signatures and ratifications of Treaty 005> 17 December of 2024 available
at https://www.coe.int/en/web/conventions/full-list’module=signatures-by-treaty &treatynum=005, ac-
cessed on 1 November 2024.



tences of the Court are found in Section II, ‘European Court of Human Rights’ (Arti-
cles 19-51 of the ECHR). ‘Miscellaneous provisions’ (Articles 52—59 of the ECHR)
are included in Section III. Article 53 of the ECHR states that neither the Convention
nor any other document to which it is a party may be regarded as limiting or impairing
basic freedoms and human rights recognised by the laws of any of the contracting
parties. Therefore, the Convention only offers a minimal level of human rights protec-

tion, which contracting parties are free to increase.

c. Interpretation of Convention rights

According to Article 32 of the ECHR, the Strasbourg—based European Court of Human
Rights interprets each individual’s rights under the Convention. The interpretation is
based on the two official language versions, French and English. The interpretation is
autonomous, meaning it is not influenced by national legislation.

Because the European Court of Human Rights views the European Convention
on Human Rights as a ‘living instrument’, its provisions are construed in light of the
social and economic climate of the time they were written, rather than the circum-
stances that existed at the time they were created.?> As a result, an provision’s protec-
tion of human rights may evolve over time. For instance, the rights of the ‘accused
person’ — in English, ‘charged with a criminal offence’ or in French, ‘accusée’ — are
included in Article 6(3) of the ECHR. These days, the European Court of Human
Rights interprets this phrase far more widely than only the legal processes. Therefore,
even if no court procedures have been started yet, the rights protected in Article 6(3)
of the ECHR may also be applicable during the police inquiry.2°

The goal of the Convention, according to established European Court of Hu-
man Rights case law, is to provide actual and functional rights rather than theoretical
ones.?’” Consequently, the European Court of Human Rights interprets the Convention

in a way that makes its rights effective as well.?

3 Tyrer v the United Kingdom no 5856/72 para 31 (1978) (European Court of Human Rights decision).
26 Salduz v Turkey no 36391/02 para 50 (2008) (European Court of Human Rights decision).

27 Artico v Italy no 6694/74 para 33 (1980) (European Court of Human Rights decision).

28 Tbid.



d. Position and status of the European Convention on Human Rights in national law
As a conventional international treaty, the Convention does not control its standing in
the legal systems of the contracting parties; instead, it leaves the domestic implemen-
tation of its contents to the contracting states (the so—called dualist system).?’ The
Convention does not govern the home validity or the domestic precedence of the Con-
vention over national law.® There is a similar difference in the constitutional require-
ments.

As a result, every signatory state has complied with the European Court of Hu-
man Rights’ case law. However, the European Court of Human Rights can only en-
force restitution in the form of compensation payments against the acting state due to
a lack of executive powers.’! Due to the dualistic structure, the European Court of
Human Rights’ rulings have varying binding effects inside the legal systems of the

various member states, even while they are binding at the level of international law.3?

2. Article 8 of the ECHR

A basic right to privacy is established by Article 8 of the ECHR. According to Arti-
cle 8(1) of the ECHR ‘everyone has the right to respect for his private and family life,
his home and his correspondence’. Therefore, a person’s home, family, correspond-
ence, and private life are all expressly protected by this provision. Despite the fact that
these domains frequently overlap, taken as a whole, they provide thorough protection
for individual liberty, which is crucial for personal growth.?3 Nevertheless, within the
scope of rights in the Convention, Article 8 of the ECHR is not a catch—all provision.
Its main purpose is to protect individuals against arbitrary government meddling in
their personal and family lives.3* Notably, under certain conditions, legal organisations

may also be entitled to the privacy protections outlined in Article 8 of the ECHR.%

2 Patrick Kinsch ‘Grund— und Menschenrechte: GRCh und EMRK’ undated available at https.//hwb-
eup2009.mpipriv.de/index.php/Grund-_und Menschenrechte: GRCh_und EMRK, accessed on 12 De-
cember 2024.

30 Ibid.

31 Article 41 of the ECHR.

32 Patrick Kinsch ‘Grund— und Menschenrechte: GRCh und EMRK’ undated available at Attps://hwb-
eup2009.mpipriv.de/index.php/Grund- und Menschenrechte: GRCh_und EMRK, accessed on 12 De-
cember 2024.

33 Jens Meyer-Ladewig, Martin Nettesheim & Stefan von Raumer (eds) EMRK Europdiische Menschen-
rechtskonvention 5 ed (2023) ch Article 8 margin no 7.

34 Christoph Grabenwarter & Katharina Pabel (eds) EMRK Europ Menschenrechtskonvention 7 ed
(2021) ch Section 22 margin nos 1-2.

35 Ibid 4.



In order to promote the unrestricted development of each person’s unique per-
sonality, Article 8(1) of the ECHR ensures the right to respect for private life. The
European Court of Human Rights has construed ‘private life’ broadly, including con-
nections with others as well as personal space.?® Article 8 of the ECHR does not, how-
ever, safeguard all social connections; rather, a link to personal growth is necessary.>’

According to case law, personal life management, privacy, and bodily auton-
omy are the three main facets of private life that are protected by Article 8 of the
ECHR.?® These components are interdependent, with bodily autonomy and privacy
being necessary for the unrestricted growth of personal lifestyle choices.*

The right to respect for family life is protected by Article 8 of the ECHR, which
necessitates the existence of a family first.*’ The article protects partnerships within
the framework of marriage, even in the absence of traditional family structures, but it
does not grant the right to start a family.*' Article 8 of the ECHR does not require a
formal union in order for a connection to be recognised as a family, and the legality of

a relationship does not prevent its acceptance.*? The idea of ‘actual family life’ is em-

36 Ibid 6; Niemietz v Germany no 13710/88 para 29 (1992) (European Court of Human Rights decision).
37 Friend and Countryside Alliance v the United Kingdom no 16072/06 para 42 ff (2009) (European
Court of Human Rights decision).

38 Definition approaches at Louise Doswald-Beck ‘The Meaning of the ,,Right to Respect for Private
Life” under the European Convention on Human Rights’ (1983) 4(3) HRLJ 283; Christoph Gra-
benwarter & Katharina Pabel (eds) EMRK Europ Menschenrechtskonvention 7 ed (2021) ch Section 22
margin no 6.

39 Christoph Grabenwarter & Katharina Pabel (eds) EMRK Europ Menschenrechtskonvention 7 ed
(2021) ch Section 22 margin no 6.

40 Marckx v Belgium no 6833/74 para 31 (1979) (European Court of Human Rights decision); Abdulazis,
Cabales and Balkandali v the United Kingdom nos 9214/80, 9473/81 and 9474/81 para 62 (1985) (Eu-
ropean Court of Human Rights decision); Fretté v France no 36515/97 para 32 (2002) (European Court
of Human Rights decision); EB v France no 43546/02 para 41 (2008) (European Court of Human Rights
decision); Paradiso and Campanelli v Italy no 25358/12 para 141 (2017) (European Court of Human
Rights decision).

4 Ibid.

42 Christoph Grabenwarter & Katharina Pabel (eds) EMRK Europ Menschenrechtskonvention 7 ed
(2021) ch Section 22 margin no 16.



phasised by the Court instead of making differences between married and single cou-
ples.* The existence of a familial link for the purposes of Article 8 of the ECHR de-
pends on a number of factors, including cohabitation, the length of the relationship,
mutual commitment, and shared obligations, including childrearing.**

Previous rulings have established that the commitment and shared life of same—
sex partners fall under the protection of ‘private life’.*> This implies that homosexual
couples in stable relationships have the right to form a family.*¢ It is important to note

that long—term cohabitation is not a prerequisite for recognizing a stable partnership.4’

2. Article 12 of the ECHR

The right to be married and start a family is protected under Article 12 of the ECHR.
This suggests that the institution of marriage must be recognised by law in each mem-
ber state. Beyond this point, this article does not provide protection for already—mar-

ried couples or families.*® This kind of protection is covered by Article 8 of the

ECHR.¥

43 Marckx v Belgium no 6833/74 para 31 (1979) (European Court of Human Rights decision); Johnston
v Ireland no 9697/82 para 55 (1986) (European Court of Human Rights decision); Keegan v Ireland no
16969/90 para 44 (1994) (European Court of Human Rights decision); Elsholz v Germany no 25735/94
para 43 (2000) (European Court of Human Rights decision); K and T v Finland no 25702/94 para 150
(2001) (European Court of Human Rights decision); Novruk v Russia no 31039/11 para 85 (2016) (Eu-
ropean Court of Human Rights decision).

4 Christoph Grabenwarter & Katharina Pabel (eds) EMRK Europ Menschenrechtskonvention 7 ed
(2021) ch Section 22 margin no 16.

4 Schalk and Kopf'v Austria no 30141/04 para 90 (2010) (European Court of Human Rights decision);
Vallianatos v Greece nos 29381/09 and 32684/09 (2013) (European Court of Human Rights decision);
Oliari v Italy nos 18766/11 and 36030/11 (2015) (European Court of Human Rights decision); Chris-
toph Grabenwarter & Katharina Pabel (eds) EMRK Europ Menschenrechtskonvention 7 ed (2021) ch
Section 22 margin no 16.

46 Schalk and Kopf v Austria no 30141/04 para 94-5 (2010) (European Court of Human Rights deci-
sion); Vallianatos v Greece nos 29381/09 and 32684/09 (2013) (European Court of Human Rights de-
cision); Rebekka Wiemann ‘Die Rechtsprechung des EGMR zu sexueller Orientierung’ 2010 FuGRZ
408 ff; Helen Fenwick and Andy Hayward ‘Rejecting Asymmetry of Access to Formal Relationship
Statuses for Same and Different—Sex Couples at Strasbourg and Domestically’ (2017) 6 EHRLR 548
ff; Christoph Grabenwarter & Katharina Pabel (eds) EMRK Europ Menschenrechtskonvention 7 ed
(2021) ch Section 22 margin no 16.

47 Vallianatos v Greece nos 29381/09 and 32684/09 (2013) (European Court of Human Rights decision);
Oliari v Italy nos 18766/11 and 36030/11 (2015) (European Court of Human Rights decision); Chris-
toph Grabenwarter & Katharina Pabel (eds) EMRK Europ Menschenrechtskonvention 7 ed (2021) ch
Section 22 margin no 16.

48 Jens Meyer-Ladewig, Martin Nettesheim & Stefan von Raumer (eds) EMRK Europdische Menschen-
rechtskonvention 5 ed (2023) ch Article 12 margin no 1.

4 Tbid.



According to the strict interpretation of Article 12 of the ECHR by the Euro-
pean Court of Human Rights, member states are not required to allow same—sex mar-
riage.>® Although in certain situations Article 12 of the ECHR supersedes Article 8 of
the ECHR, its influence on the Court’s rulings concerning same—sex couples has been
minimal.’!

Article 16 of the UDHR serves as the foundation for this clause. Its language
bears a striking resemblance to Article 23(2) of the International Covenant on Civil
and Political Rights®2. A comparable clause can also be found in the Charter of Fun-
damental Rights of the European Union.>

Pursuant to Article 12 of the ECHR ‘men and women of marriageable age have
the right to marry and to found a family, according to the national laws governing the
exercise of this right’. Consequently, the right to marry a person of the other sex is
granted by Article 12 of the ECHR. As of right now, same—sex marriage is not cov-
ered.>* States are not required to permit same—sex marriages to continue following
gender reassignment,®> even if the European Court of Human Rights currently
acknowledges that people who have had gender reassignment can marry a spouse of
the opposite sex in their new gender identity.’® The European Court of Human Rights
initially rigidly read Article 12 of the ECHR, which meant that it exclusively applied
to couples of the opposite sex.”’ Its position has changed, though, and it now concedes

that the article may not apply just to heterosexual partnerships, leaving member states

50 Christoph Grabenwarter & Katharina Pabel (eds) EMRK Europ Menschenrechtskonvention 7 ed
(2021) ch Section 22 margin no 83.

5! Jens Meyer-Ladewig, Martin Nettesheim & Stefan von Raumer (eds) EMRK Europdiische Menschen-
rechtskonvention 5 ed (2023) ch Article 12 margin no 1.

52 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force
23 March 1976) 999 UNTS 171 (ICCPR).

53 Article 7 of the Charter of the Fundamental Rights of the European Union (EU Charter).

54 Schalk and Kopf v Austria no 30141/04 paras 60 ff (2010) (European Court of Human Rights deci-
sion); confirmed in Chapin and Charpentier v France no 40183/07 paras 36—7 (2016) (European Court
of Human Rights decision); Christoph Grabenwarter & Katharina Pabel (eds) EMRK Europ Menschen-
rechtskonvention 7 ed (2021) ch Section 12 margin no 4.

55 Schalk and Kopf v Austria no 30141/04 paras 60 ff (2010) (European Court of Human Rights deci-
sion); confirmed in Chapin and Charpentier v France no 40183/07 paras 36—7 (2016) (European Court
of Human Rights decision).

56 Goodwin v the United Kingdom no 28957/95 paras 97 ff (2002) (European Court of Human Rights
decision); Jens Meyer-Ladewig, Martin Nettesheim & Stefan von Raumer (eds) EMRK Europdische
Menschenrechtskonvention 5 ed (2023) ch Article 12 margin no 4.

57 Rees v the United Kingdom no 9532/81 (1986) (European Court of Human Rights decision); Hémdi-
ldinen v Finland no 37359/09 (2014) (European Court of Human Rights decision); Jens Meyer-
Ladewig, Martin Nettesheim & Stefan von Raumer (eds) EMRK Europdische Menschenrechtskonven-
tion 5 ed (2023) ch Article 12 margin no 4.
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to make that determination.*® The European Court of Human Rights has recognised an
increasing trend among its member states to recognise same—sex marriage.’’ However,
this does not impose an obligation on other nations to do the same. In the event that a
member state decides to legalise same—sex unions, it must comply with the regulations
of Article 12 of the ECHR.® There are questions over whether this approach is com-
patible with the text’s obvious limitations given the indirect enlargement of the scope
of Article 12 of the ECHR.®! Even if it is politically advantageous, this interpretation
could need further support to make sense of the article’s clear language.5?

The implementation of the rights described in Article 12 of the ECHR is at the
discretion of each individual nation.®> However, any regulations they create must be
just and sensible. By its laws, the government cannot alter the fundamental meaning
of the right guaranteed by Article 12 of the ECHR.** Adults have the fundamental right
to freely decide whether or not to get married, and if they do, with whom.® It is up to
the member states to establish laws governing marriage, such as who can get married,
how, and when. These regulations may address issues such as procedures, legal capac-
ity, and age restrictions.®® While nations may outlaw incest and polygamy,®’ govern-
ments cannot force people to get married,*® and unduly onerous laws, such as those
that prohibit marriage between specific relatives,® may be unjust. The Article makes
sure that the proper procedures are followed when determining whether or not a person
can get married. Nonetheless, there is no special protection for the freedom to marry

in accordance with religious law.”®

58 Chapin and Charpentier v France no 40183/07 paras 36—7 (2016) (European Court of Human Rights
decision); Jens Meyer-Ladewig, Martin Nettesheim & Stefan von Raumer (eds) EMRK Europdische
Menschenrechtskonvention 5 ed (2023) ch Article 12 margin no 4.

59 Ibid.

60 Schalk and Kopfv Austria no 30141/04 para 61 (2010) (European Court of Human Rights decision).
6! Jens Meyer-Ladewig, Martin Nettesheim & Stefan von Raumer (eds) EMRK Europdische Menschen-
rechtskonvention 5 ed (2023) ch Article 12 margin no 4.

62 Ibid.

3 Rees v the United Kingdom no 9532/81 paras 49 ff (1986) (European Court of Human Rights deci-
sion).

%4 Jens Meyer-Ladewig, Martin Nettesheim & Stefan von Raumer (eds) EMRK Europdische Menschen-
rechtskonvention 5 ed (2023) ch Article 12 margin no 6.

65 Ibid 7.

% Ibid.

87 Johnston v Ireland no 9697/82 (1986) (European Court of Human Rights decision).

% Nina Dethloff and Alexandra Maschwitz ‘Ehemiindigkeit in Europa — Ein Beitrag zur Entwicklung
gemeineuropdischer Prinzipien’ 2010 St4Z 162.

8 F v Switzerland no 11329/85 para 40 (1987) (European Court of Human Rights decision); B and L v
the United Kingdom no 36536/02 paras 34 ff (2005) (European Court of Human Rights decision).

0 ZH and RH v Switzerland no 60119/12 para 44 (2015) (European Court of Human Rights decision).
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Unlike Articles 8 to 11 of the ECHR, Article 12 of the ECHR does not specif-
ically list restrictions on the freedom to marry.”! This implies that member states have
a great deal of latitude in governing marriage. Not only will the European Court of
Human Rights consider whether marriage limits are necessary in a democratic society,
but it will also consider other rights. Rather, it will ascertain whether a limitation is
unreasonable or capricious.”” A careful balancing of interests is necessary for this.”
Although member states are allowed certain latitude, they cannot fully restrict the abil-
ity of individuals who are of legal age to be married.” Marriage laws must be under-
standable, easily accessible, and safeguard the fundamental components of the right.
People should be able to appeal rulings that prevent them from being legally allowed
to get married. The prohibition of fictitious marriages for immigration—related reasons
is one instance of this extensive latitude.”® For this reason, member states have the
authority to look into and reject marriages that seem questionable. The right to marry
is essentially fiercely protected, but member states are allowed to have some discretion

in how it is carried out as long as it does not violate the fundamental tenets of the right.

3. Article 14 of the ECHR

Several international accords and declarations uphold the idea of equality as a funda-
mental human right. This idea is upheld by the International Covenant on Civil and
Political Rights’, the International Covenant on Economic, Social, and Cultural
Rights”’, and the Universal Declaration of Human Rights’®. Equal rights are also cov-
ered under the Charter of Fundamental Rights of the European Union, where Article 20
of the EU Charter defines equality as a general principle and Article 21 of the EU
Charter forbids discrimination. Furthermore, the principle of equality of arms in legal

processes is intimately linked to a specific clause included in Protocol No 7 of the

! Jens Meyer-Ladewig, Martin Nettesheim & Stefan von Raumer (eds) EMRK Europdische Menschen-
rechtskonvention 5 ed (2023) ch Article 12 margin no 10.

2 Jaremowicz v Poland no 24023/03 para 50 (2010) (European Court of Human Rights decision).

3 B and L v the United Kingdom no 36536/02 paras 34 ff (2005) (European Court of Human Rights
decision).

74 Jens Meyer-Ladewig, Martin Nettesheim & Stefan von Raumer (eds) EMRK Europdiische Menschen-
rechtskonvention 5 ed (2023) ch Article 12 margin no 11.

5 O’Donoghue v the United Kingdom no 34848/07 para 63 (2010) (European Court of Human Rights
decision).

76 Article 2(1) of the ICCPR.

7 Article 2(2) of the International Covenant on Economic, Social and Cultural Rights (adopted 16 De-
cember 1966, entered into force 3 January 1976) UNGA Res 2200A (XXI) (ICESCR).

78 Article 2(1) of the UDHR.
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European Convention on Human Rights” concerning spouses. Human rights law is
essentially based on the equality concept, with a number of national and international
legal frameworks offering particular anti—discrimination safeguards. Article 14 of the

ECHR states:

The enjoyment of the rights and freedoms set forth in this Convention shall be
secured without discrimination on any ground such as sex, race, colour, lan-
guage, religion, political or other opinion, national or social origin, association

with a national minority, property, birth or other status.

a. Unequal treatment without objectively justifiable reasons
Two requirements must be met in order to prove discrimination under Article 14 of
the ECHR: Unfair treatment and no good reason.®® Unfair Treatment requires that in-
dividuals with comparable circumstances have received disparate treatment.3! It is cru-
cial to remember that not every variation in treatment constitutes discrimination.®? Oc-
casionally, distinct situations call for distinct regulations. ‘No good reason’ indicates
that it is not fair or logical to treat people differently. If the government treats people
differently, it must have a legitimate basis and apply fairness in its implementation.®®
It is up to the government to demonstrate that its disparate treatment is just and rea-
sonable.®* They do, however, have some latitude in determining what is just. If the
government’s actions are reasonable and equitable, the Court will review them.®

To put it simply, in order to establish discrimination, the applicant must demon-
strate that he or she was treated differently from others in a comparable circumstance
and that the government is unable to explain this difference in treatment. Finding out
if people are receiving different treatment is the first step towards determining whether

discrimination is occurring.®¢

" ETS 117 — Human Rights (Protocol No 7) 22.X1.1984.

80 Jens Meyer-Ladewig, Martin Nettesheim & Stefan von Raumer (eds) EMRK Europdische Menschen-
rechtskonvention 5 ed (2023) ch Article 14 margin no 9.

81 Clift v the United Kingdom no 7205/07 para 66 (2010) (European Court of Human Rights decision).
82 Jens Meyer-Ladewig, Martin Nettesheim & Stefan von Raumer (eds) EMRK Europdiische Menschen-
rechtskonvention 5 ed (2023) ch Article 14 margin no 9.

83 Pretty v the United Kingdom no 2346/02 para 87 (2002) (European Court of Human Rights decision).
8 Jens Meyer-Ladewig, Martin Nettesheim & Stefan von Raumer (eds) EMRK Europdische Menschen-
rechtskonvention 5 ed (2023) ch Article 14 margin no 9.

8 Ibid.

8 Ibid.
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A rule may adversely impact a specific set of individuals even if it appears fair
at first glance.?” This is known as ‘indirect discrimination’.®® For instance, since more
women work part—time, regulations pertaining to full-time employment may unfairly
disadvantage them.® It constitutes discrimination if these regulations give part-timers
an unfair advantage when it comes to benefits like pensions.”® A rule may occasionally
specifically target a group, such as expectant mothers. It is obvious that this is discrim-
ination. The government must provide evidence for the fairness of a rule if it unjustly
impacts a particular group of individuals.’! This is not like the norm, where the indi-
vidual alleging discrimination must provide evidence to support their claims.?? In other
words, discrimination can occur even when a law appears to be neutral if it ends up
harming a specific group more than others.

Even when a policy appears neutral, it may be discriminatory. A policy may
disproportionately hurt a certain group even while everyone is treated equally under
it.”> This is another example of ‘indirect discrimination’ in practice.”* Standardised
school entry tests, for instance, may lead to a disproportionate number of Roma chil-
dren being placed in special education groups, even if all students took the same test.”
Importantly, the policy has discriminatory implications even though it is neutral in and
of'itself. Specifically, direct discrimination is when a policy singles out a specific pop-
ulation; this is not the same as that.”® Treating people with significant cognitive disa-
bilities differently from people without such impairments in terms of reporting require-
ments is an example of direct discrimination through equal treatment.®’ In short, dis-
crimination of any kind, whether direct or indirect, is illegal, and judges must now take

into account a policy’s impact on other groups in addition to its external design.

87 Ibid.

88 Ibid.

8 Di Trizio v Switzerland no 7186/09 para 66 (2016) (European Court of Human Rights decision).

% Ibid.

%l Jens Meyer-Ladewig, Martin Nettesheim & Stefan von Raumer (eds) EMRK Europdiische Menschen-
rechtskonvention 5 ed (2023) ch Article 14 margin no 9.

%2 Ibid.

% Ibid 10.

% DH v the Czech Republic no 57325/00 para 184 (2007) (European Court of Human Rights decision).
% Jens Meyer-Ladewig, Martin Nettesheim & Stefan von Raumer (eds) EMRK Europdische Menschen-
rechtskonvention 5 ed (2023) ch Article 14 margin no 9.

% Ibid 10.

97 Ev the United Kingdom no 36571/06 paras 58, 61 (2012) (European Court of Human Rights decision).
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Member states have some flexibility in deciding how to treat people differ-
ently.”® This is called a ‘margin of appreciation’. The amount of flexibility depends on
the specific situation.”® This is similar to the flexibility member states have when lim-
iting other rights, like the rights to privacy, family life, freedom of expression, and
religion.!? Essentially, while there are limits on how member states can treat people

differently, they have some room to make their own decisions.

b. Wide margin of appreciation of the member states
In situations where there is a lack of consensus among nations regarding morality and
legal norms, courts grant governments greater discretion in making decisions.!°! This

often also applies to social and economic initiatives.!%?

It was not discriminatory, for
instance, to alter the pensions of East German government employees in order to offset
the unjust advantages they had previously enjoyed.'® It was considered a reasonable
solution to an old issue.'% Basically, governments have more freedom to make deci-
sions, even if those policies have differing effects on various people, when there is
ambiguity or when they are attempting to right historical wrongs.'%

A more stringent test is applied by the European Court of Human Rights to the
justification of treatment disparities based on gender, sexual orientation, nationality,

or place of birth.!% These qualities are seen to be especially significant and should be

given additional protection. For example, it would take a very good reason to deny

%8 Jens Meyer-Ladewig, Martin Nettesheim & Stefan von Raumer (eds) EMRK Europdische Menschen-
rechtskonvention 5 ed (2023) ch Article 14 marginno 11.

% Lithgow v the United Kingdom no 9006/80 para 177 (1986) (European Court of Human Rights deci-
sion); Olbertz v Germany no 37592/97 (1999) (European Court of Human Rights decision); Chassagnou
v France no 25088/94 para 91 (1999) (European Court of Human Rights decision).

100 Jens Meyer-Ladewig, Martin Nettesheim & Stefan von Raumer (eds) EMRK Europdische Menschen-
rechtskonvention 5 ed (2023) ch Article 14 margin no 11.

101 Fretté v France no 36515/97 para 41 (2002) (European Court of Human Rights decision): Exclusion
of adoption by homosexuals does not violate Article 14 of the ECHR; this is judged differently today —
margin nos 8, 19; SH v Austria no 57813/00 paras 68-9 (2010) (European Court of Human Rights
decision): Prohibition of egg donation and different treatment of in vitro and in vivo fertilisation violates
Article 14 of the ECHR. A wide margin is still assumed today with regard to the facilitation of same—
sex marriage with the consequence that the exclusion of this does not constitute a violation of Article 14
of the ECHR.

192 Burden v the United Kingdom no 13378/05 para 60 (2008) (European Court of Human Rights deci-
sion).

103 Schwengel v Germany no 52442/99 (2000) (European Court of Human Rights decision).

104 Thid.

105 Thid.

196 Luczek v Poland no 77782/01 para 48 (2007) (European Court of Human Rights decision); Abdulaziz
v the United Kingdom no 8695/79 (1987) (European Court of Human Rights decision).
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someone the capacity to vote due to a disability.'?” The court is essentially saying that
disparities in treatment based on particular personal traits must be supported by ex-

tremely strong arguments.'%

III. THE EUROPEAN COURT OF HUMAN RIGHTS AND SAME-SEX MAR-
RIAGE
This chapter examines the European Court of Human Rights’ pivotal role in establish-
ing the legal foundation for same—sex marriage recognition in Europe. I will look at
the role of the European Court of Human Rights, the European Court of Human
Rights’ interpretation of important human rights articles, assess seminal cases, and
investigate how its jurisprudence has changed in response to shifting social views.

It is critical to comprehend the legal foundation upon which the European Court
of Human Rights renders its decisions regarding same—sex marriage before examining
particular cases. Here, two articles in particular are relevant: Article 8 and Article 12

of the ECHR.

1. The European Court of Human Rights

In order to guarantee adherence to the European Convention on Human Rights, the
member states of the Council of Europe founded the European Court of Human Rights
in Strasbourg in 1959.!%° Concerning abuses of the rights acknowledged in the Euro-
pean Convention on Human Rights, the European Court of Human Rights makes de-
cisions on complaints from individuals, groups of individuals, and states.!!® Since
1998, the European Court of Human Rights has operated as a permanent court. Fol-
lowing the exhaustion of domestic legal options, citizens can immediately address it

with grievances.!!!

107 Jens Meyer-Ladewig, Martin Nettesheim & Stefan von Raumer (eds) EMRK Europdiische Menschen-
rechtskonvention 5 ed (2023) ch Article 14 margin no 13.

108 Tbid.

199 Council of Europe ‘Der Europiische Gerichtshof fiir Menschenrechte’ undated available at
https://www.coe.int/en/web/portal/gerichtshof-fur-menschenrechte, accessed on 18 December 2024.
19 Bundeszentrale fiir politische Bildung (bpb) ‘Der Européische Gerichtshof fiir Menschenrechte’ 31
October 2023 available at https://www.bpb.de/kurz-knapp/hintergrund-aktuell/542276/der-europaei-
sche-gerichtshof-fuer-menschenrechte/, accessed on 17 December 2024.

""" Council of Europe ‘Der Europdische Gerichtshof fiir Menschenrechte’ undated available at
https://www.coe.int/en/web/portal/gerichtshof-fur-menschenrechte, accessed on 18 December 2024.
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In numerous sectors, governments have changed their laws and administrative
procedures as a result of the Court’s rulings, which are legally obligatory on the mem-
ber states involved.!!? As a result of the Court’s case law, the Convention is a dynamic
tool for addressing new issues and strengthening democracy and the rule of law in
Europe.'!3

When it comes to human rights matters, the European Court of Human Rights
is the last option for 680 million people across 46 nations.!!'* The ability to litigate for

and enforce their human rights is thereby guaranteed to citizens of Council of Europe

member states.

2. Role and responsibilities of the European Court of Human Rights

The European Court of Human Rights is tasked with guaranteeing ‘compliance with
the obligations’ of the contracting parties under the Convention, as stated in Article 19
of the ECHR. Its responsibility is to interpret and apply the Convention in accordance
with Article 32 of the ECHR. For this goal, a variety of methods are offered.

In addition to evaluating individual cases, the Court is in charge of guarantee-
ing a consistent minimum level of protection throughout Europe.!'> The European
Court of Human Rights’ interpretation of Convention rights is especially pertinent in
this regard. It employs unique procedures throughout the process. To enable an inter-
pretation that aligns with contemporary social circumstances and, thus, ensures effec-
tive legal protection, emphasis should be placed on the dynamic—evolutionary and con-
sensus—based approaches of interpretation.'!¢ As a result, the European Convention on
Human Rights is evolving into a ‘living instrument’.!!”

Together with the state obligation outlined in Article 1 of the ECHR, the Euro-
pean Court of Human Rights’ duties include defending the liberties and rights of those

112 Thid.

113 Thid.

% Bundeszentrale fiir politische Bildung (bpb) ‘Der Europiische Gerichtshof fiir Menschenrechte’ 31
October 2023 available at htips://www.bpb.de/kurz-knapp/hintergrund-aktuell/542276/der-europaei-
sche-gerichtshof-fuer-menschenrechte/, accessed on 17 December 2024.

115 Nuray Jordan ‘Rechtsfragen der Umsetzung von Urteilen des Europdischen Gerichtshofs fiir Men-
schenrechte’ (2021) 26 MenschenRechtsMagazin 133 available at https://publishup.uni-pots-
dam.de/opus4-ubp/frontdoor/deliver/index/docld/56918/file/mrm2021-02_S132-148.pdf, accessed on
10 October 2024.

116 Ibid.

17 Helen Kiichler ‘Sharing or shifting responsibility? — Bedeutung der neuerlichen Hervorhebung von
»Subsidiaritit™ und ,,nationalen Einschitzungsspielrdumen® fiir die Durchsetzung von Verfassungswer-
ten durch den EGMR’(2015) 3 ZEuS 362-3.
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under its jurisdiction. One of the core tenets of the Convention system, the idea of
subsidiarity, is described in its interaction.!'® Although subsidiarity has many different
meanings within the framework of the Convention, it essentially implies that the con-
tracting states are required to preserve the rights outlined in the Convention, which
serves as the foundation for the link between national and international human rights
protection.!!? ‘Subsidiary” specifically refers to the role of the European Court of Hu-
man Rights. 2

A rigorous division of labour is advocated by the European Convention on Hu-
man Rights. It makes a distinction between the domains of domestic and international
law, as well as between the Committee of Ministers and the European Court of Human
Rights.!?! As a result, the judgment’s execution becomes both a domestic and a polit-
ical issue.!??

The doctrine of the so—called margin of appreciation,'?? the concept of subsid-
iarity and established case law both contribute to the latitude that nations have in car-
rying out their responsibilities.'?* Depending on the kind of right and the specifics of
each case, its scope varies.!?® The margin of appreciation is based on the idea that each
state body is often better equipped to evaluate circumstances that fall under their pur-
view.!26 This is because they are better familiar with the pertinent systemic concerns

127

and feel the closest to what is occurring.'’ It aims to maintain a consistent minimum

118 BEyropean Court of Human Rights (ECtHR) ‘Interlaken Follow—Up, Principle of Subsidiarity, Note
by the Jurisconsult’ 8 July 2010 margin nos 2 ff available at https://www.echr.coe.int/Docu-
ments/2010 Interlaken Follow-up ENG.pdf, accessed on 16 November 2024.

19 William A Schabas European Convention on Human Rights: A Commentary (2017) 74.

120 Nuray Jordan ‘Rechtsfragen der Umsetzung von Urteilen des Européischen Gerichtshofs fiir Men-
schenrechte’ (2021) 26 MenschenRechtsMagazin 133—4 available at https://publishup.uni-pots-
dam.de/opus4-ubp/frontdoor/deliver/index/docld/56918/file/mrm2021-02_S132-148.pdf, accessed on
10 October 2024.

121 Nuray Jordan ‘Rechtsfragen der Umsetzung von Urteilen des Europdischen Gerichtshofs fiir Men-
schenrechte’ (2021) 26 MenschenRechtsMagazin 134 available at https://publishup.uni-pots-
dam.de/opus4-ubp/frontdoor/deliver/index/docld/56918/file/mrm2021-02_S132-148.pdf, accessed on
10 October 2024; Raffacla Kunz Richter iiber internationale Gerichte? (2020) 34.

122 Tbid.

123 Dean Spielmann ‘Allowing the Right Margin: The European Court of Human Rights and The Na-
tional Margin of Appreciation Doctrine: Waiver or Subsidiarity of European Review’ (2012) 14 CYELS
383.

124 Handyside v the United Kingdom no 5493/72 paras 47 ff (1976) (European Court of Human Rights
decision); William A Schabas European Convention on Human Rights: A Commentary (2017) 78.

125 William A Schabas European Convention on Human Rights: A Commentary (2017) 81.

126 Dean Spielmann ‘Allowing the Right Margin: The European Court of Human Rights and The Na-
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level of human rights while balancing cultural, social, political, and legal diversity.!?®
Tensions are easily raised by such a purpose.'?’

The opposite of the subsidiarity principle is the effectiveness principle.!3? It
makes it clear that subsidiarity is restricted and guarantees that the Convention is ap-
plied in a way that effectively upholds the rights.!3!

The Convention makes no specific reference to the principles. However, the
Interlaken Process resulted in the determination that the margin of appreciation and

the subsidiarity concept should both be included in the Convention’s Preamble.'*?

3. Evolution of the jurisprudence of the European Court of Human Rights

In the following, I will give a chronological overview of ground-breaking judgements
that show the development of case law from non—recognition to more equal rights.
Throughout the years, the European Court of Human Rights has heard cases contesting
some member states’ refusal to recognise same—sex couples legally. The most notable
judgements are Schalk and Kopf'v Austria, Vallianatos v Greece, Oliari v Italy, Chapin

and Charpentier v France, Fedotova v Russia and Przybyszewska v Poland.

a. Schalk and Kopf'v Austria
aa. The circumstances of the case
In September 2002, the applicants — a same—sex male couple living in Vienna — wanted

to tie the knot.'*3 But in December 2002, the Vienna municipal office (Magistrat) re-

128 Paolo G Carozza, ‘Subsidiarity as a structural principle of International Law’ (2003) 97(1) AJIL 40.
129 Nuray Jordan ‘Rechtsfragen der Umsetzung von Urteilen des Europdischen Gerichtshofs fiir Men-
schenrechte’ (2021) 26 MenschenRechtsMagazin 134 available at https://publishup.uni-pots-
dam.de/opus4-ubp/frontdoor/deliver/index/docld/56918/file/mrm2021-02_S132-148.pdf, accessed on
10 October 2024.

130 Helen Kiichler ‘Sharing or shifting responsibility ?” — Bedeutung der neuerlichen Hervorhebung von
»Subsidiaritit und ,,nationalen Einschitzungsspielraumen* fiir die Durchsetzung von Verfassungswer-
ten durch den EGMR’ (2015) 3 ZEuS 362; Matthias Herdegen ‘Interpretation in International Law’
(2013) 4 MPEPIL margin nos 30-1.

131 Nuray Jordan ‘Rechtsfragen der Umsetzung von Urteilen des Européischen Gerichtshofs fiir Men-
schenrechte’ (2021) 26 MenschenRechtsMagazin 134 available at https://publishup.uni-pots-
dam.de/opus4-ubp/frontdoor/deliver/index/docld/56918/file/mrm2021-02_S132-148.pdf, accessed on
10 October 2024.

132 Ibid 134-5.

133 Schalk and Kopf'v Austria no 30141/04 para 8 (2010) (European Court of Human Rights decision).
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jected their plea, citing Article 44 of the Austrian Civil Code (Allgemeines Biirgerli-
ches Gesetzbuch), as justification.'3* This article only allowed marriages between peo-
ple of the opposing sex.'*> The municipal office made a decision that was consistent
with previous case law.!3¢ Legal invalidity resulted from previous court rulings that
declared same—sex marriages null and void."3” Additionally, citing related case law
from the Austrian Administrative Court (Verwaltungsgerichtshof) that similarly ruled
same—sex couples unsuitable for marriage, the Vienna regional governor supported the
municipal office’s judgement in April 2003.138

This section essentially describes the first legal obstacle that the same—sex cou-
ple must overcome in order to have their marriage recognised in Austria. The passage
emphasises the legal system in place at the time, which limited marriage to heterosex-
ual couples.

The applicants believed that appealing to the Constitutional Court (Verfas-
sungsgerichtshof), Austria’s highest court, would be the best course of action.'** They
argued that the refusal to marry violated their fundamental rights, in particular their
right to a private and family life.'*? They believed that their right to form a family was
also violated by their inability to get married.!#! The applicants also contended that
being married should not be prohibited by discrimination on the basis of their sexual
orientation.'*” The European Convention on Human Rights is incorporated into Aus-
trian state legislation. Consequently, the applicants’ suit explicitly referenced Articles
12 (right to marry), 8 (right to private and family life), and 14 of the ECHR (prohibition
of discrimination). Their disagreement centred on how the idea of marriage is evolv-
ing.!® They noted that producing children is no longer the primary goal of marriage, '**
unlike when the Austrian Civil Code was draughted in 1812.'% Today’s society views

marriage as a more comprehensive commitment that includes every facet of one’s

134 1bid 9.
135 Tbid.

136 Tbid.

137 Ibid 10.
138 Ibid.

139 Tbid.

140 Ibid 11.
141 Tbid.
142 Tbid.

143 Tbid.
144 Tbid.

145 Tbid.
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life.!4¢ They maintained that same—sex couples should not be prevented from marry-
ing, particularly in light of the European Convention on Human Rights’ position that

147

sexual orientation distinctions call for compelling reasons.'*’ They also emphasised

the fact that other European nations had either progressed towards legal equality for
same-sex partnerships or had permitted same—sex marriage.'*

The Austrian Constitutional Court dismissed the applicants’ case on the law’s
ban on same—sex unions in a ruling dated 12 December 2003.'4° The Court’s argumen-
tation was based on two main ideas: Article 12 of the ECHR and the limited scope of
equality.’>® The Court argued that the notion of marriage should not be expanded be-
yond its conventional focus on procreation, neither the equality principle of the Aus-
trian Constitution nor Article 12 of the ECHR, which specifically mentions ‘men and
women’, require it.!>! Essentially, the Court contended that one of the distinguishing
qualities of marriage is the biological potential for procreation. The Court recognised
that same—sex partnerships are covered by Article 8 of the ECHR, which protects pri-
vate life and forbids discrimination'>2. The Court did stress that this recognition does

not entail a need for marriage laws to be changed.!'>* The Court further argued that it

was outside the purview of this case to look into any potential legal disparities in the

146 Thid.

147 Tbid.

148 Tbid.

149 Schalk and Kopf'v Austria no B777/03 (2003) (Constitutional Court of Austria decision) available at
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laws now in place regarding same-sex partnerships.'>* Furthermore, the Court de-
clined to recommend legislation on issues pertaining to constitutional law or legal pol-

icy.!> As aresult, the Court rejected the applicants’ case as being without merit.!%¢

bb. Judgment of the European Court of Human Rights

(a) The European Court of Human Rights rejects same—sex marriage claim under Ar-
ticle 12 of the ECHR

The European Court of Human Rights’ ruling on Austria’s alleged violations of Arti-
cle 12 of the ECHR is examined in this section. According to the wording of the pro-
vision, ‘men and women of marriageable age have the right to marry and to found a
family’. The applicants contended that same—sex couples were not necessarily pre-
cluded from marriage by this phrasing.'>” On the other hand, the European Court of
Human Rights unanimously rejected their petition for two main reasons: Specific use
of language of Article 12 of the ECHR and historical context.'*® The Court emphasised
that ‘men and women’ are specifically mentioned in Article 12 of the ECHR as having
the right to marry.'>® The French translation (‘’homme et la femme”) stressed this idea
even more.'%? Despite the petitioners’ claims for a broader interpretation, the Court
found that this phrase was deliberate.!®! The Court made note of the fact that other
significant articles of the Convention discussed rights using broader terminology such
as ‘everyone’ or ‘no one’.'9? This was contrary to the exact wording of Article 12 of
the ECHR, the Court declared.'®® The Court also took into account the historical back-
ground of the Convention’s adoption in the 1950s, a time when marriage was widely
seen as a union of individuals of different sexes.'®* Based on the precise wording, the
conflicting phrasing elsewhere in the Convention, and the historical context, the Court
effectively rejected the claim that the right to same—sex marriage is protected by Arti-

cle12 of the ECHR.
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(b) Article 14 of the ECHR and 8 of the ECHR combined: No right to same—sex mar-
riage

The petitioners contended that Article 14 of the ECHR (prohibition of discrimination)
and Article 8 of the ECHR (right to respect for private and family life) might offer a
right to same—sex marriage even if Article 12 of the ECHR did not.'%

The European Court of Human Rights disagreed.'®® The Court underlined that
these rights should not conflict with one another and that the Convention should be
read as a whole.'®” As the Court concluded that Article 12 of the ECHR does not re-
quire nations to allow same—sex marriages, neither can Article 14 of the ECHR nor the
more expansive Article 8 of the ECHR.'%8

The applicants further claimed that their rights had been violated by same—sex
couples’ lack of legal recognition prior to 2010.'% While noting that most nations still
had not recognised same—sex couples, the European Court of Human Rights acknowl-
edged a growing tendency in Europe towards this direction.!”® They saw this as an
‘evolving right’ that was up for debate.!”! This allows nations to have some discretion
(margin of appreciation) in determining when to enact new laws.!”? Austria was not at
the forefront of this trend, but their method was deemed acceptable by the European
Court of Human Rights in the case of the Austrian Registered Partnership Act of
2010.173

Regarding this portion of the ruling, the judges Rozakis, Jebens and Tulkens
disapproved.!” They contended that Austria ought to have provided a rationale for
their differential treatment of same—sex and opposite—sex couples, given that their cir-
cumstances were comparable, and that discrimination based on sexual orientation re-

quires substantial evidence.!”> Without offering a strong justification for the disparity

165 Ibid 65.

166 Tbid 110.

167 Ibid 109.

168 Ibid 101.

169 Tbid 102.
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174 Joint dissent of judges Rozakis, Jebens and Tulkens of Schalk and Kopf v Austria no 30141/04
para 10 (2010) (European Court of Human Rights decision).
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in treatment, they thought Austria’s reliance on the margin of appreciation was insuf-
ficient.!”® The margin of appreciation should not be used if there is not any explana-
tion.!”” They believe that the existence or lack of a unified strategy among European
nations should not be the determining issue.'”® The Court shall only take the margin
of appreciation into account if the national authorities provide justification for their

strategy.!”

(¢) A landmark shift: European Court of Human Rights recognizes same—sex rela-
tionships as ‘family life’ (obiter dictum)

This section outlines an important shift in the European Court of Human Rights’ per-
spective on same—sex relationships. Article 8 of the ECHR recognised same—sex rela-
tionships as a kind of ‘family life’ for the first time, according to the Court.'® Prior to
this decision, even for long—term cohabiting couples, the European Court of Human
Rights recognised same—sex relationships as a part of ‘private life’ but not ‘family
life’.!8! The privileges granted to same-sex couples were restricted by this differenti-
ation. In the past, the Court used the lack of agreement among European nations on
same-sex partnerships to support this distinction.'®? This allowed nations to choose
their margin of appreciation while addressing the problem.!®3 Nonetheless, the Court
observed that societal perceptions on same—sex couples are rapidly changing.!'®* Such
partnerships were now legally recognised in several European member states, and
some legislation of the European Union were beginning to incorporate same—sex cou-
ples in the concept of family.!®> The European Court of Human Rights came to the
conclusion that it was no longer reasonable to preserve the distinction between same—
sex and different—sex couples in terms of ‘family life’ in light of this shifting land-
scape.'® According to them, the applicants’ steady, de facto partnership qualified as

‘family life’ under Article 8 of the ECHR because it was comparable to a relationship
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of a different sex.!® It is important to remember that this acceptance of same—sex part-
nerships as ‘family life’ was based on an obiter dictum.'3® This indicates that the Court
made a comment that was not crucial to the case’s outcome. Even nevertheless, this
remark marks a substantial change in the European Court of Human Rights’ under-
standing of Article 8 of the ECHR and opens the door for further legal improvements
for same—sex couples, even though it has no direct bearing on the result.

The right to marry is also guaranteed by Article 9 of the EU Charter, which
was recognised by the Court. In contrast to Article 12 of the ECHR, Article 9 of the
EU Charter does not specify the sex of persons eligible for marriage. The Court hinted
that it might no longer see Article 12 of the ECHR — which restricts it to marriage
between a man and a woman — as an absolute restriction in light of this expanded
right.'®® The European Court of Human Rights implied that Article 12 of the ECHR
might not be totally inapplicable to the applicants’ complaint about their inability to
marry as a same—sex couple by taking into account the Charter of the European Un-
ion.!”" This raises the possibility that same-sex couples may someday be granted the
ability to marry under Article 12 of the ECHR."! But it is crucial to keep in mind that
this is yet another obiter dictum. It has no direct bearing on how this particular case
turns out. It provides an important indication of how the European Court of Human

Rights interprets the marital rights of same-sex couples.

b. Vallianatos v Greece

aa. The circumstances of the case

The case involves three sets of same-sex couples from Greece.'? The seventh appli-
cant is a not—for—profit association providing psychological and moral support to gays
and lesbians.!”® Law No 3719/2008, which established civil unions as a legal type of
relationship other than marriage, went into effect in Greece in November 2008.'%* A

social reality was mirrored in the creation of civil unions, which gave heterosexual
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couples the opportunity to register their partnership within a more accommodating le-
gal framework than marriage offered.!®> Unmarried couples in de facto unions gave
birth to more children throughout time; these children now make up around 5 per cent
of all births in the nation.'%

According to the explanatory report on Law No 3719/2008, religious marriages
continue to be the most advantageous choice for couples looking to start a family with
the greatest possible legal, financial, and social protections.!”” Article 8 of the ECHR,
which safeguarded non—marital partnerships from the perspective of the right to pri-
vate and family life, was also cited in the report.!”® The National Human Rights Com-
mission referred to the concept of family life, which evolved in line with social mo-
res.!”

The Minister of Justice said during the parliamentary debate on 11 November
2008 that society was not yet ready to accept same—sex cohabitation.??® Several speak-
ers emphasised that Greece would be breaking its international commitments and Ar-
ticles 8 and 14 of the ECHR by excluding same-sex couples.?’! On 27 September
2010, the National Human Rights Commission reiterated its position on the discrimi-
natory nature of Law No 3719/2008 and recommended drafting legislation extending

the scope of civil unions to include same—sex couples.???

bb. Judgment of the European Court of Human Rights

The government stated that the complaints were unfounded, as the couples did not
suffer the direct and immediate consequences of the ban on entering into civil partner-
ships.?”3 The government maintained that the claimants were free to manage mainte-
nance, inheritance, and other issues through a will or contract and that the harm they
claimed to have suffered was entirely fictitious.?* The European Court of Human

Rights rejected this claim, ruling that the law forbade the spouses from organising their
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union in a way that conformed to the legal arrangements set forth by the law.?*> They
were regarded as ‘victims’ as they had a real personal interest in seeing the law
‘brought to an end’.2%

However, the Court decided that the non—profit group that supported homosex-
uals was not considered a direct or indirect ‘victim’, and as a result, their claim was
rejected.?’” Because the claimants might have contested the law’s legitimacy by com-
mencing a domestic action for compensation, the Court likewise dismissed the gov-
ernment’s assertion that the plaintiffs had not exhausted domestic remedies.?® Even if
it had been successful, the Court reasoned, Greece would not have needed to amend
the Act since a monetary award ‘would not appear capable of remedying their griev-
ances’.?%

The couples claimed that they had experienced discrimination based on their
sexual orientation in their personal and family life, which was against Article 14 of the
ECHR in conjunction with Article 8 of the ECHR.?!° The Court emphasised that the
claim was based on the passing of an allegedly discriminatory legislation rather than
the assertion that Greece had not complied with any affirmative requirements under
the Convention.?!!

As the Court pointed out, same—sex couples were in a similar position to dif-
ferent—sex couples in terms of their need for legal recognition and protection of their
relationship, so it rejected the government’s argument that the ability to have biologi-
cal children justified limiting civil unions to different-sex couples.?!? The requirement
for ‘particularly convincing and weighty reasons’ to justify the law’s discriminatory
treatment of individuals based on their sexual orientation was maintained by the
Court.?!3

Legislation that ‘indirectly strengthens the institution of marriage’ by promot-

ing the notion that two people would choose to get married ‘purely on the basis of a

205 Tbid 80-1.
206 Tbid 47.

207 1bid 48.

208 Tbid 53, 59.
209 Tbid 54.

210 1bid 71.

21 1bid 70.

212 Tbid 82-4.
213 Ibid 77.



27

mutual commitment entered into by two individuals, independent of outside con-
straints or of the prospect of having children’ is permissible, according to the Court.?'*
Family protection ‘in the traditional sense’ was later recognised by the Court as ‘a
weighty and legitimate reason which might justify a difference in treatment’ in princi-
ple 213

Additionally, the Court decided that protecting the child’s interests might be a
legitimate objective.?'® In light of these goals, the Court then looked into whether the
distinction in this case was reasonable.?!”

The measure went beyond the achievement of the government’s stated objec-
tives and was principally designed to grant legal recognition to a certain kind of non—
marital relationship.?'® Importantly, although the government had drawn attention to
the situation of different—sex marriages with children, the statute did not apply just to
arrangements including children.?!® The Court ruled that the government had failed to
provide a rationale for treating same—sex and different-sex couples, who were not par-
ents, differently.?? The Court also affirmed that civil unions were important to the
petitioners as formal partnerships, regardless of the legal ramifications.??! In addition,
the legal status offered by the civil union aroused the curiosity of same—sex couples,
as same—sex couples were not allowed to marry under Greek law.?*

The European Court of Human Rights determined that there had been a viola-
tion of both Article 14 of the ECHR in conjunction with Article 8 of the ECHR as the
Greek government’s arguments for passing the law were insufficient to justify the ex-

clusion of same—sex couples.???

c. Oliari v Italy
The European Court of Human Rights rendered a historic decision in 2015 that repre-
sented a major advancement for LGBTQ+ rights. Six men in committed, long—term

relationships were involved in the Oliari v Italy lawsuit because they were not allowed
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to be married or form any kind of civil union.??* The European Court of Human Rights
ruled in favour of the applicants, holding that Italy had breached their right to respect
for their private and family lives as guaranteed by the European Convention on Human

Rights by refusing to grant legal recognition to same—sex couples.??

aa. The circumstances of the case
The case included three same—sex couples who the Italian government had refused to
grant marriage licenses t0.22° At the time, Italian law only permitted marriages between
people of the opposite sex.??” The Italian Constitutional Court, which reasoned that it
is necessary to distinguish between marriage and other types of union, supported this
legal position.??3

Although the Constitutional Court recognised that same—sex couples should
have legal recognition, it was the responsibility of the Italian government to pass laws
that specifically addressed the rights of same—sex couples.??® This opinion was later
supported by the highest court in Italy, the Court of Cassation, which said that although
it was problematic that same—sex couples were not recognised by the law, this did not
mean that human rights laws were violated.?*° The Court did acknowledge, neverthe-

less, that heterosexual and homosexual couples needed legal options.??!

Italy did not recognise civil unions for heterosexual or homosexual couples.?3?
The Court did, however, take note of a recent development in Italy wherein certain
local authorities started to permit cohabitation agreements between same—sex cou-
ples.?*3 Although these agreements covered money issues and mutual assistance, they

were not recognised by the law.?3
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The applicants claimed that by preventing them from getting married or form-
ing a civil union, Italian legislation and court rulings discriminated against them be-
cause of their sexual orientation.?*> They claimed that this infringed upon their rights
as guaranteed by Articles 8, 12, and 14 of the ECHR.?¢ These provisions, in turn,
ensure the right to marry, forbid discrimination, and safeguard private and family life.
The applicants contended that the Italian government had not provided evidence for

its decision to treat same-sex couples differently than heterosexual couples.??’

bb. Judgment of the European Court of Human Rights

By taking into account more recent political and legal changes, the European Court of
Human Rights broadened the scope of its investigation beyond Italian domestic law.
It looked at pertinent documents from the Council of Europe, which urged its member
states to grant same—sex couples legal recognition.?3® The European Court of Human
Rights also examined the European Union’s Charter of Fundamental Rights, which
safeguards the freedom to get married and start a family without facing prejudice be-
cause of one’s sexual orientation.?*® Notably, the European Court of Human Rights
referenced the historic Obergefell v Hodges*#’ decision from the Supreme Court of the
United States, which made same—sex marriage lawful across the country.?*! This cita-
tion emphasised the expanding global movement in favour of legalising same—sex
partnerships.

The European Court of Human Rights established that stable same—sex couples
fall under the definition of ‘family life’ under Article 8 of the ECHR, building on its
earlier findings in instances like Schalk and Kopf and Vallianatos.**> Though cohabi-
tation agreements were common, the Court acknowledged that they did not offer

same-sex couples enough protection.?*? In addition, the Court noted — using data and
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citing pertinent Council of Europe documents — an increasing trend in European na-
tions towards the legal recognition of same-sex couples.?** The Supreme Court of the
United States’ judgement in Obergefell, which legalised same—sex marriage across the
country, was cited by the Court in support of its conclusion.?*3

The Court brought attention to a disparity that exists between same—sex cou-
ples’ everyday lives and the legal reality in Italy.?*® These couples were developing
strong, devoted connections even though same—sex arrangements, such as marriage or
civil unions, were not recognised by Italian law.?*” The Court stressed that there was a
gap in legal covering because these couples did not have any legal rights.>*® The Eu-
ropean Court of Human Rights came to the conclusion that, given the large number of
homosexual and bisexual people in Italy, the state is obliged to grant legal recognition
to same-sex couples.?*

The European Court of Human Rights explained that same—sex couples are not
inherently entitled to the freedom to marry under Article 12 of the ECHR.?*® Article
14 of the ECHR forbids discrimination, however it must be applied in tandem with

another important clause.?! Article 14 of the ECHR cannot be used to establish this

right because Article 12 of the ECHR does not require same—sex marriage.>>

d. Chapin and Charpentier v France

aa. The circumstances of the case

The case involves two male applicants, born in 1970 and 1973, who were married in

253

May 2004 in Plassac, France.”> The civil registry services of the municipality of

Begles published the marriage banns on 25 May 2004, but the public prosecutor at the
County Court in Bordeaux (Tribunal de Grande Instance de Bordeaux) notified the

254

civil registrar and the applicants of his opposition to the marriage.* Despite this op-
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position, the Mayor of Bégles finalised the marriage and recorded it in the civil regis-
ter.2>> On 22 June 2004, the public prosecutor filed a summons for the applicants to
appear before the County Court in Bordeaux (7ribunal de Grande Instance de Bor-
deaux) to request the annulment of the marriage.>>

The Court granted the request, finding that under French law, the difference of
sex is a condition for the existence of marriage and concluded that this condition did
not violate Articles 8, 12 and 14 of the ECHR.?’ The Court noted that while the evo-
lution of morals or the respect for the principle of equality could lead to a redefinition
of marriage, this issue required political debate and intervention by the legislature.>>®
Therefore, the Court annulled the marriage of the applicants and ordered the judgment
to be noted in the margin of their birth certificates and marriage certificate.?>

By decision of 19 April 2005, the Bordeaux Court of Appeal upheld the judg-
ment, confirming that under French law, the difference of sex is a condition for the
existence of marriage.?® The Court then examined this condition in light of Articles
8, 12 and 14 of the ECHR and noted that French legislation allowed ‘many possibilities
of living as a couple, with or without children’, while guaranteeing equal protection
for all.?®! The Court of Appeal added that the specificity, not discrimination, arises
from the fact that only couples of different sexes are potentially fertile, and that the
legislator has taken this biological reality into account, determining its forms by incor-
porating the couple and its foreseeable consequence, the children, into a specific insti-
tution called ‘marriage’.?%?

The applicants filed for cassation, relying on Articles 8, 12, and 14 of the
ECHR and invoked the relevant case law of the Court.?%> By judgment of 13 March
2007, the Court of Cassation rejected the appeal, stating that ‘according to French law,

marriage is the union of a man and a woman’ and that this principle was not contra-

dicted by any provision of the European Convention on Human Rights or the Charter
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of Fundamental Rights of the European Union, whose binding effect was not recog-

nised in France.26*

bb. Judgment of the European Court of Human Rights

(a) Article 12 of the ECHR in conjunction with Article 14 of the ECHR

In Schalk and Kopf, the Court acknowledged that Article 12 of the ECHR applied to
the applicants’ challenge, relying inter alia on Article 9 of the EU Charter.?®> In this
instance, the Court came to the same result.

The Court concluded in Schalk and Kopf that although the institution of mar-
riage had changed significantly after the Convention’s ratification, there was no Euro-
pean agreement to allow same-sex marriage.?%® The applicant’s case was found to fall
under Article 12 of the ECHR, but the decision whether or not to allow same-sex mar-
riage was left to the national laws of the contracting states.?®” The Court came to the
conclusion that the respondent government was not required by Article 12 of the
ECHR to allow same—sex marriages. The Court restated its findings in Oliari and
Hiimdildinen.”®® As little time had elapsed since then, the Court saw no reason not to
reach the same conclusion in the present case.?®

The Court further stated that the applicants were free to get married because
same—sex couples were now able to marry in France thanks to the Law of 17 May
2013.27° Therefore, there had been no breach of Article 12 of the ECHR in conjunction
with Article 14 of the ECHR.?"!

(b) Article 8 of the ECHR in conjunction with Article 14 of the ECHR

The Court reaffirmed that the member states had considerable leeway (the ‘margin of
appreciation’) about the precise status granted by alternate modes of legal recognition
and that they were still allowed to restrict marriage to opposite—sex couples under Ar-
ticle 14 of the ECHR in conjunction with Article 8 of the ECHR.?”? Article 515-1 of

the French Civil Code, which granted the civil partners a range of rights and duties
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with regard to tax, property, and social protection, gave the applicants the opportunity
to enter into a civil partnership (‘PACS’) at the pertinent time.>”3

The current circumstance could be distinguished from the cases of Oliari,
where Italian law did not grant same—sex couples any kind of legal recognition, and
Vallianatos, where Greek law restricted civil unions to opposite—sex couples. The
Court restated that it did not perceive any indication that the respondent state had gone
beyond its margin of appreciation and that it was not obligated to render a comprehen-
sive decision on the distinctions between marriage and the PACS, which typically
matched the pattern seen in other member states.’*

The Court also stated that the applicants were free to be married since same—
sex couples were now able to marry in France according to the Law of 17 May 2013.27

Consequently, there had been no breach of Article 8 of the ECHR in conjunction with
Article 14 of the ECHR.?7

e. Fedotova v Russia

aa. The circumstances of the case
The case revolves around six applicants who formed three same—sex couples and sub-
mitted notices of marriage to their local register office departments.?’” The first couple,
Ms I Fedotova and Ms I Shipitko, was rejected by the Tverskoy Department of the
Register Office in Moscow on 12 May 2009, while the other two couples were rejected
by the Fourth Department of the Register Office in St Petersburg on 28 June 2013.%78
The authorities referenced Article 1 of the Russian Family Code, which defines mar-
riage as a ‘voluntary marital union between a man and a woman’.?”

These rulings were contested by the applicants in domestic courts. In the Tver-
skoy District Court of Moscow, Ms I Fedotova and Ms I Shipitko challenged the denial
of their marriage notice, claiming that it was in compliance with the Russian Family

Code and that the rejection infringed upon their rights under the Russian Constitution

and Articles 8 and 12 of the ECHR.?®° The Tverskoy District Court, however, rejected
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their application, concluding that it did not meet the requirements of the Russian Fam-
ily Code since the marriage did not include a male, necessitating a ‘voluntary union
between a man and a woman’.?%! The Court pointed out that the Russian Constitution
and international law did not require the government to encourage or facilitate same—
sex partnerships.??

The applicants filed an appeal, claiming that marriage between two people of
the same sex was not prohibited under the Russian Family Code.?%? They noted that
same—sex couples were not included among the barriers to marriage in Article 14 of
the Russian Family Code.?®* The Moscow City Court supported the District Court’s
rationale and affirmed the appealed judgement on 21 January 2010.2% It would be
incorrect to interpret the lack of a clear prohibition on same—sex marriage as official
approval of such unions.?8¢
In the Gryazi Town Court (Lipetsk Region), Mr D Chunusov and Mr Y Yev-

tushenko contested the denial of their marriage notice,?®’

claiming that the European
Convention on Human Rights and other international agreements forbade discrimina-
tion in any way, including on the basis of sexual orientation, and that the Russian Fam-
ily Code did not limit same—sex couples’ ability to be married.?® The applicants relied
on, inter alia, Articles 8, 12 and 14 of the ECHR.?*°

The Gryazi Town Court ruled on 2 August 2013, that the Register Office’s
reluctance to review the marriage notice on its merits was illegal since, according to
Russian legislation, all marriage notices must undergo this kind of review.?** None-
theless, the Town Court referenced the ruling of the Constitutional Court in the Mr E
Murzin case, which determined that same—sex couples were not granted the right to

marry under the Russian Constitution or laws.?’! The applicants filed an appeal against

that ruling, claiming that same—sex marriage was not illegal under the Russian Family
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Code and that marriage in Russia was not defined as a union between two people of
different sexes.??

The Lipetsk Regional Court rejected the petitioners’ appeal on 7 October 2013,
claiming that their arguments were founded on a misinterpretation of national customs
and family law.??? The applicants were denied permission to file a cassation appeal by
the Lipetsk Regional Court on 12 March 2014.2%

Citing Articles 8, 12, and 14 of the ECHR, Ms Shaykhraznova and Ms Ya-
kovleva also appealed the Gryazi Town Court’s decision to reject their marriage no-
tice.?>> The Town Court found against them, stating the Register Office had lawfully
rejected the notice.?”® Their appeals were denied by the Lipetsk Regional Court, which

stated that their arguments violated national customs and were founded on a faulty

understanding of family law.?%7

bb. Judgment of the European Court of Human Rights

(a) Violation of Article 8 of the ECHR

In the case, same—sex couples in Russia contend that their right to respect for their
private and family lives under Article 8 of the ECHR is violated by the absence of
legal recognition.?”® The Russian government contends that there is no requirement to
recognise same—sex partnerships and that this matter is covered by Article 12 of the
ECHR, which deals with the right to marry.?®® The Court found a violation of Article
8 of the ECHR,*® arguing that Russia’s lack of legal recognition created a conflict
between the reality of the applicants’ relationships and the law’s failure to protect
them. 3!

The petitioners contend that Russia has a positive duty to grant legal recogni-

tion, even if it is not through marriage, and that Article 8 of the ECHR covers both
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‘private life’ and ‘family life’ in the context of same-sex relationships.3*? They pro-
pose alternative forms like civil partnerships or civil unions,?* but the Russian gov-
ernment argues that such recognition would undermine traditional family values and
that the public opinion in Russia is not ready for such a change.3*

The applicants’ stance is supported by third—party interveners, such as the
Council of Europe Commissioner for Human Rights, several non-governmental organ-
isations, and international organisations, who contend that legal recognition is crucial
to guaranteeing same—sex couples’ equal rights and protection.3®> They highlight the
necessity for states to create sufficient legal frameworks and the growing international
agreement on this matter.3%

The case calls into question how the European Convention on Human Rights
should be interpreted, how to strike a balance between social values and individual
rights, and how the European Court of Human Rights should influence European legal
norms. Although the Court recognises that member states have some latitude in decid-
ing the precise type of legal recognition and the scope of protection that same—
sex couples should receive, the protection must be sufficient and meet the fundamental

requirements of same—sex couples in committed partnerships.3?’

(b) Violation of Article 14 of the ECHR in conjunction with Article 8 of the ECHR

The applicants argued that it was discrimination on the basis of sexual orientation since
they were unable to get legal acknowledgement of their relationships through a method
other than marriage.’*®® Together with Article 8 of the ECHR, they invoked Article 14
of the ECHR as well.>* While the Court determined that Article 8 of the ECHR had
been violated, it deemed it unnecessary to investigate whether Article 14 of the ECHR
had also been violated.?!° The applicants claimed that because they were unable to be
married, they were subjected to discrimination based on their sexual orientation, which

violated Article 14 of the ECHR in conjunction with Article 8 of the ECHR.3!!' Since
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they had the same rights as unmarried different—sex couples and marriage was the only
way for them to receive legal recognition under Russian law, the Russian government
said that the applicants’ complaints of discrimination based on their sexual orientation

were incorrect.’!2

f. Przybyszewska v Poland

aa. The circumstances of the case
Ten Polish nationals who were born between 1963 and 1991 are the applicants.’'3 They
reside in the Polish cities of L.6dZ, Cracow, and Warsaw and comprise five same—sex
couples in committed partnerships.3'4

The couples individually made the decision to be married a few years ago and
went to their local civil register offices to complete the required procedures because
marriage is the only option to formally establish a relationship in Poland.?!® Since mar-
riage is only permitted between a man and a woman in Poland, the authorities rejected
their dossiers.3!6

Following the applicants’ appeals to the Courts challenging the decisions made
by the registry offices and the justifications provided, the relevant district and regional
courts upheld the decisions, specifically citing Article 1 of the Polish Family and Cus-
tody Code and Article 18 of the Polish Constitution.3!” The prospect of marriage be-
tween two people of the same sex was not covered by those regulations.?'®

In 2017 and 2018, all of the applicants filed constitutional lawsuits, arguing
that the Polish Family and Custody Code’s provisions violated the Polish Constitu-
tion.?!? 8 petitioners, claiming that M Muszynski, a judge on the Constitutional Court,
had been wrongfully elected to the position, asked to be removed from the panel con-

sidering their cases on a number of occasions in 2018.32° The Constitutional Court

declined to exclude him from their lawsuit in October 2018.32!
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On 15 December 2021, the Constitutional Court rejected the constitutional ob-
jections filed by two applicants, stating that the prohibition against same—sex marriage
should be viewed as a legislative omission, the investigation of which was outside its
purview.??? The remaining eight applicants’ constitutional objections have not yet been

looked upon.3??

bb. Judgment of the European Court of Human Rights

The Court restated the general principles concerning member states’ duties in cases
similar to the present one, declaring that in order for same—sex couples to receive
proper recognition and protection for their relationship, member states have to estab-
lish a legislative framework.*?* Previous court rulings, such as Oliari, discussed mate-
rial (maintenance, taxes, or inheritance) or non—material (rights and duties in terms of
mutual assistance) aspects that are pertinent to any stable couple and would be advan-
tageous to regulate within a legal framework that is accessible to same—sex couples.??

The Court noted that same—sex marriage was not at issue in this case and that
while member states controlled the specific legal framework that same—sex couples
could employ, they had much less control over legal recognition and protection in gen-
eral.>?® Ensuring that same—sex couples had sufficient protection from member states
was crucial.3?’

The Court came to the conclusion that same—sex couples in a committed and
stable relationship could not be considered to have their basic requirements of protec-
tion and recognition met by the Polish legal system.3?® Fundamental facets of their
shared existence, including property, maintenance, taxes, and inheritance, were out-
side the control of same—sex spouses.3?’ Furthermore, their connection was irrelevant
when interacting with the administrative or judicial branches.3*°
The government’s arguments for not providing same—sex couples with legal

recognition or protection did not significantly deviate from those cited by the Russian

Federation and considered by the Court in Fedotova, the European Court of Human

322 Thid 12.

323 Thid,

324 Thid 98.

325 Thid 99, 102.
326 Thid 121.

327 Tbid.

328 Thid 115.

329 Thid 108-9.
330 Thid,
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Rights observed.*3! The Court also took note of the increasingly hostile and homopho-
bic attitudes towards sexual minorities displayed by high—ranking politicians from the
ruling party, including resolutions ‘counteracting LGBT ideology’ passed by some lo-
cal government bodies in Poland.33?

The Court determined that the applicants’ desire to have their individual rela-
tionships properly acknowledged and safeguarded by the law outweighed all of the
government’s public—interest arguments.3** In light of the arguments put forward by
the parties, the third—party interveners’ comments, and the Court’s case—law as clari-
fied and consolidated in Fedotova, Poland had overreached itself and disregarded its
obligation to guarantee that the applicants had a particular legal framework that rec-

ognised and protected their same—sex relationships.?**

g. Interim conclusion

The European Court of Human Rights has heard cases over the years that contested
some member states’ refusal to recognise same—sex marriage legally. The Court ruled
that while member states must grant legal recognition under the European Convention
on Human Rights, same—sex couples are not required to be able to marry.

The European Court of Human Rights has made several significant decisions
regarding same—sex marriages. In Schalk and Kopf, the Court ruled that the European
Convention on Human Rights does not oblige member states to legislate for or legally
recognize same—sex marriages. However, it accepted same—sex relationships as a form
of ‘family life’ for the first time. In Vallianatos, the Court held that the exclusion of
same—sex couples from registering a civil union violated the Convention. In Oliari,
the Court established a positive obligation for member states to provide legal recogni-
tion for same—sex couples. This decision set a precedent for future cases regarding
states that do not recognize same—sex couples’ right to family life. Chapin and Char-
pentier largely confirmed Schalk and Kopf, holding that denying a same—sex couple
access to marriage does not violate the Convention. In Fedotova, member states are

obliged to recognize same—sex unions or civil unions. In Przybyszewska, the Court

331 Ibid 116.
332 Ibid 84.

333 Ibid 122.
334 Ibid 123.
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ruled that by failing to legalize same—sex unions, Poland had violated the right to re-

spect for private and family life.

IV. IMPACT ON DOMESTIC LEGISLATION

‘The High Contracting Parties undertake to abide by the final judgement of the Court
in any case to which they are parties’ states Article 46(1) of the ECHR. According to
ligar Mammadov v Azerbaijan®*> a contracting state must implement ‘individual
and/or, if appropriate, general measures in its domestic legal order to put an end to the
violation found by the Court’.>3® This would entail that same—sex couples must be
granted legal status by contracting states that have violated the European Convention
on Human Rights by failing to do this. For example, the Greek legislature extended
the civil unions system to same-sex couples shortly after Vallianatos.>>” The Italian
lawmaker took a similar action against Oliari. In Italy, same—sex couples could form
civil partnerships less than a year later.3*® Similar legislation is also being proposed by
several of the contracting states that have lately been impacted by European Court of
Human Rights rulings.

The willingness of the national governments to embrace such reforms will de-
termine whether the European Court of Human Rights rulings may have aided in the
advancement of such laws, finally granting same—sex couples legal status. The judge-
ments of the European Court of Human Rights are being disregarded in countries such
as Poland. There, an ultra—conservative Polish party won the parliamentary elections
in September 2023.3* Poland would only have been able to reimburse the parties for
the damages awarded by the European Court of Human Rights.**° The Prime Minister

of Romania has stated that legalising same—sex partnerships is not a top priority for

335 Jlgar Mammadov v Azerbaijan no 15172/13 (2019) (European Court of Human Rights decision).
336 Tbid para 150.

337 Law 4356/2015 (Civil Partnership, Exercise of Rights, Criminal and Other Provisions) available at
https://www.kodiko.gr/nomothesia/document/140974/nomos-4356-2015#google vignette.

338 Law No 76 of 20 May 2016 available at https://www.gazzettaufficiale.it/atto/serie_generale/carica-
DettaglioAtto/originario?atto.dataPubblicazioneGazzetta=2016-07-28 &atto.codiceReda-
zionale=16G00156&elenco30giorni=false.

339 Stefan Garsztecki ‘Analyse: Polen wihlt Europa: der schwierige Neuanfang nach dem Wahlsieg der
Opposition 2023 24 October 2023 available at Attps://www.bpb.de/themen/europa/polen-analysen/nr-
318/542124/analyse-polen-waehlt-europa-der-schwierige-neuanfang-nach-dem-wahlsieg-der-opposi-
tion-2023/, accessed on 13 January 2025.

340 Articles 34, 41 of the ECHR.
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the administration,**! therefore the European Court of Human Rights ruling runs the
danger of being ignored there as well. Similar circumstances exist in Bulgaria, where
no action to provide same—sex couples legal status is anticipated in response to the

342

Koilova and Babulkova v Bulgaria’* ruling.>* Given that Russia has been excluded

from the Council of Europe and that the European Court of Human Rights has post-

poned the review of any cases against Russia,’**

it is extremely unlikely, if not impos-
sible, that Fedotova will have any impact in Russia.

The main reason why certain contracting nations have not taken action to le-
galise same—sex relationships is because the European Court of Human Rights lacks
an efficient system to compel nations to carry out its rulings.3*3 Even if the European
Court of Human Rights does not have the means to effectively implement its judge-
ments, it remains essential for same—sex couples in their quest for national legal recog-
nition.

Therefore, proposals to legalise same—sex marriage and same—sex civil unions
have generated debate across Europe. Andorra, Austria, Belgium, Denmark, Estonia,
Finland, France, Germany, Greece, Ireland, Liechtenstein, Luxembourg, Malta, the

Netherlands, Portugal, Slovenia, Spain, Sweden, and the United Kingdom offer the

possibility of same—sex marriages. Same—sex marriages are also permitted in Norway,

341 Luiza Ilie and Lincoln Feast ‘Romania is not ready to uphold same-sex couples’ rights — PM’ Reuters
24 November 2023 available at https://www.reuters.com/world/europe/romania-is-not-ready-uphold-
same-sex-couples-rights-pm-2023-11-23/, accessed on 12 January 2025.

3%2 Koilova and Babulkova v Bulgaria no 40209/20 (2023) (European Court of Human Rights decision).
343 Article 46 of the Constitution of the Republic of Bulgaria of 1991 with amendments through 2015
English version available at Attps://www.constituteproject.org/constitution/Bulgaria 2015.

34 Committee of Ministers ‘Resolution CM/Res(2022)2 on the cessation of the membership of the Rus-
sian  Federation to the Council of FEurope® 16 March 2022 available at
https://rm.coe.int/0900001680a5ed96, accessed on 25 January 2025.

345 Carlos Santal6 Goris ‘The European Court of Human Rights: Advancing Legal Recognition of Same-
Sex Couples across Europe?’ EIPA 4 July 2024 available at https://www.eipa.eu/de/blog-de/the-euro-
pean-court-of-human-rights-advancing-legal-recognition-of-same-sex-couples-across-europe/, ac-
cessed on 2 February 2025.
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Switzerland and Iceland.?# In 2025, Liechtenstein will become the 22nd nation to al-

low same-sex marriage.>*’ Ten more European nations — Croatia’*®, Cyprus#’, the

355

Czech Republic*®, Hungary?>!, Italy**?, Latvia®>?, Monaco®>*, Montenegro®*>, and San

356

Marino->° — lawfully accept civil unions of some kind.

346 Your Europe ‘Marriage’ 29 October 2024 available at https://europa.eu/youreurope/citizens/fam-
ily/couple/marriage/index_en.htm, accessed on 9 January 2025.

347 POLITICO ‘Liechtenstein legalizes same—sex marriage in near-unanimous vote’ 17 May 2024 avail-
able at https://'www.politico.eu/article/liechtenstein-legalizes-same-sex-marriage-in-near-unanimous-
vote/, accessed on 23 December 2024.

348 Same Sex Life Partnership Law of 2014 available at https.//www.zakon. hr/z/732/Zakon-o-Zivotnom-
partnerstvu-osoba-istog-spolattgoogle vignette.

34 Ministry of Interior of the Republic of Cyprus ‘Political Cohabitation Agreement — Registered Part-
nerships’ available at https://www.gov.cy/moi/en/political-cohabitation-agreement-registered-partner-
ships/, accessed on 9 January 2025; Civil Union Law of 2015 (No 184(1)/2015) English version, avail-
able at https://www.visitcyprus.com/wp-content/uploads/files/weddings/2015 1 184 EN FINAL.pdf.
350 Ministry of Justice of the Czech Republic ‘Establishment of a registered partnership’ 5 November
2020 available at https://portal.gov.cz/en/informace/establishment-of-a-registered-partnership-INF-
83, accessed on 9 January 2025.

351 Act XXIX of 2009 on Registered Partnership, on the Amendment of Certain Laws Related Thereto
and Necessary to Facilitate the Certification of Partnership available at https://net.jogtar.hu/jogsza-
baly?docid=A40900029.TV.

352 Ministry of Foreign Affairs and International Cooperation of the Italian Republic ‘Civil Partnerships’
undated  available at  https://www.esteri.it/en/servizi-consolari-e-visti/italiani-all-estero/stato-
civile/unioni-civili/, accessed on 9 January 2025.

353 The Baltic Times ‘Court recognizes another same—sex couple as legitimate family’ 7 August 2022
available at  https://www.baltictimes.com/court_recognizes_another_same-sex_couple as_legiti-
mate_family/, accessed on 9 January 2025.

3% Camille Esteve ‘Getting Married in Monaco’ Monaco Tribune Online 27 September 2023 available
at https://www.monaco-tribune.com/en/2023/09/getting-married-in-monaco/, accessed on 9 January
2025.

355 Associated Press (AP) ‘Conservative Montenegro registers 1st same—sex partnership’ 25 July 2021
available at https://apnews.com/article/government-and-politics-europe-montenegro-
756e44d1b649f2282c2c7f0ee488f2b7, accessed on 9 January 2025.

356 Luca Santocchia ‘San Marino approves law on civil unions: “More streamlined than Cirinna” Eu-
ronews undated available at https.//it.euronews.com/2018/11/16/san-marino-approva-legge-sulle-
unioni-civili-piu-snella-rispetto-alla-cirinna, accessed on 9 January 2025.
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In some European countries, same—sex partnerships are not recognised. The

357 358 359 360

constitutions of Armenia®’, Belarus®*®, Bulgaria’®®, Croatia’®’, Georgia®¢!, Hun-
gary’®?, Latvia’®®, Lithuania’®*, Moldova*®®, Montenegro*®®, Poland3¢’, Russia*®®, Ser-
bia*®, Slovakia’’?, and Ukraine3”! all define marriage only as a union between a man
and a woman. However, among these, same-sex civil unions are permitted in Croatia,

Hungary, Latvia, and Montenegro.

1. Domestic response of Germany

The introduction of marriage for same—sex couples led to a revolution in legal practice
in Germany. The courts must, therefore, reinterpret the existing laws with regard to the
equality of all couples. This leads to numerous legal disputes over issues such as adop-
tion, parental care, maintenance and division of assets. Case law is constantly chang-

ing, creating a contemporary legal system that covers all aspects.

357 Article 35 of the Constitution of the Republic of Armenia of 1995 with amendments through 2015
English version available at https://www.constituteproject.org/constitution/Armenia_2015.

338 Article 32 of the Constitution of the Republic of Belarus of 1994 with amendments through 2004
English version available at https://www.constituteproject.org/constitution/Belarus _2004.

339 Atticle 46 of the Constitution of Bulgaria of 1991 with amendments through 2015 English version
available at https.//www.constituteproject.org/constitution/Bulgaria_2015.

360 Article 61 of the Constitution of the Republic of Croatia of 1991 with amendments through 2013
English version available at Attps://www.constituteproject.org/constitution/Croatia_2013.

361 Article 30 of the Constitution of Georgia of 1995 with amendments through 2018 English version
available at https.//www.constituteproject.org/constitution/Georgia_2018.

362 Article L of the Constitution of Hungary of 2016 with amendments through 2016 English version
available at Attps://www.constituteproject.org/constitution/Hungary 2016.

363 Article 110 of the Constitution of the Republic of Latvia of 1922, reinstated in 1991, with amend-
ments through 2016 English version available at A#tps://www.constituteproject.org/constitution/Lat-
via_2016.

364 Article 38 of the Constitution of the Republic of Lithuania of 1992 with amendments through 2019
English version available at https://www.constituteproject.org/constitution/Lithuania_2019.

365 Article 48 of the Constitution of the Republic of Moldova of 1994 with amendments through 2016
English version available at https://www.constituteproject.org/constitution/Moldova_2016.

3% Article 71 of the Constitution of Montenegro of 2007 with amendments through 2013 English version
available at https://www.constituteproject.org/constitution/Montenegro _2013.

367 Article 18 of the Constitution of the Republic of Poland of 1997 with amendments through 2009
available at https://www.constituteproject.org/constitution/Poland 2009.

3% Constitution of the Russian Federation of 1993 with amendments through 2014 English version
available at Attps://www.constituteproject.org/constitution/Russia_2014.

369 Article 62 of the Constitution of the Republic of Serbia of 2006 English version available at
https://www.constituteproject.org/constitution/Serbia_2006.

370 Article 41 of the Constitution of the Slovak Republic of 1992 with amendments through 2017 English
version available at https.//www.constituteproject.org/constitution/Slovakia_2017.

37 Article 51 of the Constitution of Ukraine of 1996 with amendments through 2019 available at
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a. The concept of marriage in the German Constitution

The German parliament (Bundestag) approved a change to the German Civil Code of
1900 (Biirgerliches Gesetzbuch) that permits same—sex marriage at its meeting on 30
June 2017. In a roll—call vote, 393 parliamentarians voted in favour of the bill, while
226 voted against it. The bill was approved by the Bundesrat on 7 July 2017. The
German Bundesrat is a legislative body that represents the sixteen federated states of

Germany at the federal level.?”?

b. Parliamentary procedure

Several bills to ‘open’ marriage to same—sex partners have been submitted to the Ger-
man Parliament for several years. The ‘Draft bill to introduce the right to marriage for
persons of the same sex’ was submitted by the parliamentary group of the democratic
socialist political party in Germany (Die Linke) on 23 October 2013.373 The ‘Draft law
to abolish the ban on marriage for same—sex couples’ was submitted on 10 June 2015
by the centre—left green political party in Germany (Biindnis 90/Die Griinen) and some
members of this parliamentary group.’* The ‘Draft law to introduce the right to mar-
riage for people of the same sex’ was finally introduced by the Bundesrat on 11 No-
vember 2015.37 The deliberations on the draft bill by the Bundesrat, the Die Linke
parliamentary group and the Biindnis 90/Die Griinen parliamentary group were re-
sumed by the Committee on Legal Affairs and Consumer Protection on 28 June
2017.376 It recommended that the German parliament adopt the Bundesrat’s bill and

declare the parliamentary group bills finalised.?”” On 30 June 2017, a roll—call vote

372 Article 51(1) of the German Constitution.

373 Bundestag ‘Draft law introducing the right to marriage for persons of the same sex’ Bundestag
printed paper 18/8 23  October 2013 available at  https://’www.bundestag.de/re-
source/blob/383126/e20021ef6056d6d9240913ac5e47381/b_gesetzentwurf.pdf, accessed on 10 Janu-
ary 2025.

374 Bundestag ‘Draft law to abolish the ban on marriage for same—sex couples’ Bundestag printed paper
18/5098 10 June 2015 available at https://www.bundestag.de/re-
source/blob/383128/4d87ee496a8452cbc551f6e45ed15593/d gesetzentwurf.pdf, accessed on 10 Janu-
ary 2025.

375 Bundestag ‘Draft law introducing the right to marriage for persons of the same sex’ Bundestag
printed paper 18/6665 11  November 2015 available at  https://dserver.bundes-
tag.de/btd/18/066/1806665.pdf, accessed on 10 January 2025.

376 Bundestag ‘Recommendation for a resolution and report by the Committee on Legal Affairs and
Consumer Protection (6th Committee)’ Bundestag printed paper 18/12989 28 June 2017 available at
https.//dserver.bundestag.de/btd/18/129/1812989.pdf, accessed on 10 January 2025.

377 Ibid.
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was held in the plenary session of the German Parliament, with 393 votes in favour of
the bill and 226 votes against, with four abstentions.’”®

Since the amendment of the law, Section 1353(1) 1 of the German Civil Code
reads as follows: ‘Two people of different sexes or of the same sex enter into a mar-
riage for life’. ‘Marriage is entered into for life’ was previously stated in Section

1353(1) 1 of the German Civil Code3”.

c. Content of the amendment
In Germany, it was long disputed whether it was possible to introduce marriage for
partners of the same sex simply by law, or whether this would require an amendment
to the Constitution in accordance with Article 79(2) of the Constitution of the Federal
Republic of Germany of 1949 (Grundgesetz). There is widespread agreement that it
was so self—evident for the authors of the German Constitution that marriage within
the meaning of Article 6(1) of the German Constitution only meant the union of one
man and one woman, that there was not even a need for a corresponding definition. 3%
Article 6(1) of the German Constitution states: ‘The special protection of the
state order shall apply to marriage and the family’. In legal terms, the revised Sec-
tion 1353(1) 1 of the German Civil Code only provides a definition of marriage —in a
sense a ‘clarification’, but its brief wording hardly reveals its fundamental meaning. It
has therefore been emphasised several times in the public debate that Article 6(1) of
the German Constitution does not contain such a definition and that the concept of
marriage under the German Constitution is therefore open to persons of the same
sex.’8! This assessment, which also underlies the majority decision of the German

Bundestag, will be analysed below using the usual methods of interpretation.

d. The genesis of Article 6 of the German Constitution
The origins of Article 6 of the German Constitution lie in the Constitution of the Wei-

mar Republic of 1919 (Weimarer Reichsverfassung).>®* This places marriage and the

378 Bundestag ‘Marriage for persons of the same sex’ 30 June 2017 available at https://www.bundes-
tag.de/parlament/plenum/abstimmung/abstimmung/?id=486, accessed on 10 January 2025.

379 In the version valid before 1 October 2017.

380 Compare d. The genesis of Article 6 of the German Constitution.

381 J6rn Ipsen ‘Ehe fiir alle — verfassungswidrig?’ (2017) 15 NVwZ 1096.

382 Article 119(1) of the Weimar Constitution: ‘Marriage, as the foundation of family life and the preser-
vation and propagation of the nation, is under the special protection of the constitution. It is based on
the equal rights of the two sexes.’
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family under the special protection of the state order. Article 119 of the Weimar Con-
stitution already emphasised the importance of marriage as the basis for family life
and stressed the equality of the sexes.

Marriage was described in even greater detail in the first drafts of the Consti-
tution. It was emphasised that marriage was a life partnership between husband and
wife and formed the basis for the family.*** Gender inequality between partners there-
fore played a key role in these early formulations.

In Article 6 of the German Constitution, the definition of marriage was short-
ened in its final version. The gender differences between the partners are no longer
explicitly mentioned. However, it is claimed that the constitutional legislator consid-
ered this gender inequality to be a characteristic of the concept of marriage.

There are several arguments in favour of the interpretation of gender—related-
ness. On the one hand, the historical context serves as an indication. The genesis of
Article 6 of the German Constitution makes it clear that marriage was intended as a
relationship between husband and wife. A comparison with other provisions can also
be used. The social conditions of the time must also be taken into account. Homosexual
acts could be punished at the time the German Constitution was established.?3* There-
fore, a marriage in which same-sex partners were married was unthinkable at the time

the German constitution was created and for a long time afterwards.

e. The case law of the Federal Constitutional Court

In its established case law, the Federal Constitutional Court has confirmed the concept
of marriage as defined by the constitutional legislator in the past. In its judgement of
17 July 2002, the Federal Constitutional Court defined marriage in accordance with

the German Constitution as

the union of a man and a woman in a long—term partnership ... based on free
will with the participation of the state, in which man and woman live together
in equal partnership and are free to decide on the organisation of their cohabi-

tation.3%>

383 Peter Héberle (ed) Entstehungsgeschichte der Artikel des Grundgesetzes 2 ed (2010) 93-9.

384 Article 175 of the German Penal Code of 1871 (Strafgesetzbuch) in the version valid before 10 June
1994,

385 BVerfGE 105, 313 (345) 35 NJW (2002) 2543 (Constitutional Court of Germany decision).
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The Federal Constitutional Court therefore comes to the following conclusion:

The institution of registered civil partnership does not fall under this protection.
The same—sex nature of the partners is the difference to marriage and at the
same time forms its basis. According to Article 6(1) of the German Constitu-
tion, a registered civil partnership is not a marriage. Same—sex couples are rec-
ognised as having this right. By helping these persons to better develop their
personality and reducing discrimination, the legislator takes account of Articles

2(1), 3(1) and (3) of the German Constitution.3%

The Federal Constitutional Court subsequently had the opportunity to rule on the rela-
tionship between marriage and civil partnerships on several occasions. Article 3(1) of
the German Constitution was always used as the standard. Article 3 of the German
Constitution guarantees equality before the law, equal rights of the sexes and prohibits
discrimination and favouritism based on certain characteristics. It is therefore an equal-
ity right.3®” In its judgement of 7 July 2009, the Federal Constitutional Court declared
the difference in survivors’ pensions for public sector employees to be incompatible
with Article 3(1) of the German Constitution.*®® The unequal treatment of marriage
and registered civil partnerships in the German Inheritance Tax and Gift Tax Act of
1906 (Erbschaftsteuer— und Schenkungsteuergesetz) was declared incompatible with
Article 3(1) of the German Constitution in the judgement of 21 July 2010.3% Accord-
ing to the German Federal Salaries Act of 1957 (Bundesbesoldungsgesetz), the unequal
treatment of married civil servants and those living in a registered civil partnership
with regard to family allowances was declared incompatible with Article 3(1) of the
German Constitution, as stated in the judgement of 19 July 2012.3° The ruling of 19
February 2013 declared the ban on successive adoption by a civil partner pursuant to
Section 1742 of the German Civil Code in conjunction with Section 9(7) of the Ger-
man Civil Partnership Act of 2001 (Lebenspartnerschafisgesetz) to be incompatible

386 BVerfGE 105, 313 (345) 35 NJW (2002) 2543 (Constitutional Court of Germany decision).

387 Hans D Jarass & Bodo Pieroth (eds) Grundgesetz fiir die Bundesrepublik Deutschland 18 ed (2024)
ch Article 3 margin nos 1-3.

388 BVerfGE 124, 199 20 NJW 1439 (2010) (Constitutional Court of Germany decision).

389 BVerfGE 126, 400 38 NJW 2783 (2010) (Constitutional Court of Germany decision).

3% BVerfGE 131, 239 20 NVwZ 1304 (2010) (Constitutional Court of Germany decision).
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with Article 3(1) and Article 6(1) of the German Constitution, and the unequal treat-
ment of married couples and registered civil partners with regard to spousal splitting
was also declared to be incompatible with the general principle of equality by the rul-

ing of the Federal Constitutional Court of 7 May 2013.%!

f. Commentary literature

The comments on Article 6(1) of the German Constitution are also based on the case
law of the Federal Constitutional Court on the concept of marriage.**> Marriage was
also regarded as self—evident in the constitutional law handbooks, as it unites persons
of different sexes.?*? Nevertheless, Article 6(1) of the German Constitution does not
contain a definition of marriage and therefore does not preclude the opening up of

marriage in accordance with Section 1353(1) of the German Civil Code.

g. Changes in the German Constitution or in opinion?
According to constitutional law, the German Constitution can be amended, as the po-
litical and social conditions that existed when it was adopted do not continue to exist
without restriction.?** However, the requirements for amendment are high,3** but not
insurmountable, which is why the German Constitution, in contrast to the American
Constitution, for example, belongs to the type of flexible constitution.>*® The fact that
the German Constitution is amended on average almost every year shows that the leg-
islator amending the Constitution has always taken social changes into account by
amending the Constitution.*” A constitution is supposed to provide security and sta-
bility. It is like a stable wall that protects citizens. If this wall is constantly rebuilt just
because people’s opinions change, it would no longer be stable. That is why there are
clear rules on how to change a constitution. Changes can only be made if these rules
are adhered to.

On the day of the vote, the German Parliament consisted of 630 members. It is

undisputed that social views have changed, as 393 members of the parliament voted in

391 BVerfGE 133, 377 24 DStR 1228 (2013) (Constitutional Court of Germany decision).

392 Hans D Jarass & Bodo Pieroth (eds) Grundgeset fiir die Bundesrepublik Deutschland Kommentar
18 ed (2024) ch Article 6 margin no 4.

393 Detlef Merten & Hans-Jiirgen Papier (eds) Handbuch der Grundrechte Vol. IV (2011) ch Section 108
margin no 9.

39 Horst Dreier (ed) Grundgesetz Kommentar Vol. I 4 ed (2023) ch Article 79(1) margin nos 38 ff.

395 Article 79(1) of the German Constitution.

396 J6rn Ipsen ‘Ehe fiir alle — verfassungswidrig?” (2017) 15 NVwZ 1098.

397 Ibid.
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favour of the law and voted as representatives of the entire people.>*® However, the
majority of two-thirds of the statutory number of members required for constitutional
amendments has not yet been reached by those in favour of the law.?® Therefore, the
need for a constitutional amendment would be undermined if Article 6(1) of German
Constitution were to contain a constitutionally defined concept of marriage, as argued
here.

Nonetheless, there are enough signs of a fundamental shift in the conventional
perspective of marriage to allow for the constitutional introduction of the right to marry
for people of the same sex, given the legislator’s organisational discretion. If either
new facts not covered by the legislative provision arise or if facts have changed as a
result of the general development, the Federal Constitutional Court’s case law allows
for a change in meaning.**® Therefore, without altering the wording of a constitutional
requirement, its meaning may change.*’! However, the constitutional norm’s meaning
and intent set the limit, allowing for a significant shift in values in the instance of

Article 6(1) of the German Constitution.*0?

h. The ‘essence’ of marriage

The legal and social changes over the last several decades provide an answer to the
issue of whether marriage has evolved over time. The difference between the sexes
played a decisive role in the traditional understanding of marriage as a union between
a man and a woman. This concept was also codified in German legislation, namely in
the German Constitution, which protected marriage as a unique union between a man
and a woman. The wording of Article 119(1) of the Weimar Constitution was quoted
at the beginning, which places marriage as the ‘basis of family life and the preservation
and propagation of the nation’ under the special protection of the Weimar Constitution.
Article 6(1) of the German Constitution could therefore have the same function as
Article 119(1) of the Weimar Constitution, so that marriage is also regarded here as

the precursor to the family. However, the wording in Article 6(1) of the German Con-

398 Article 38(1) 2 of the German Constitution.

399 Article 79(2) of the German Constitution.

400 BVerfGE 2, 380, 401 31 NJW 1137 (1953) (Constitutional Court of Germany decision).

40! Bundestag ‘Draft law introducing the right to marriage for persons of the same sex’ Bundestag
printed paper 18/6665 11 November 2015 7 available at Ahttps.//dserver.bundes-
tag.de/btd/18/066/1806665.pdf, accessed on 10 January 2025.

402 Tbid.
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stitution is kept as simple and clear as possible. By purposefully avoiding pathos, Ar-
ticle 6(1) of the German Constitution contributes to the Constitution’s status as a solid
and enduring cornerstone of the German legal system. The text is simple and explicit,
emphasising the value of marriage and family without promoting any particular values.
But there has also been a discernible shift in how marriage is understood since the
1990s, especially as a result of Federal Constitutional Court case law.

The institution of marriage is protected by Article 6(1) of the German Consti-
tution. The legislator must ensure that the fundamental structural principles of this in-
stitution are preserved.*3 Based on historical forms of life and the freedom character
of the German Constitution, marriage today is defined as a community of support and
responsibility that is not necessarily linked to starting a family.*%* Therefore, the pro-
tection of the German Constitution also includes childless marriage.*%3

Traditionally, marriage was primarily understood as a union between a man
and a woman, with the gender difference between the partners being considered an
essential characteristic. In a ruling in 1993, the Federal Constitutional Court found that
there was insufficient evidence of a fundamental change in the understanding of mar-
riage with regard to this gender difference.*’® The legal recognition of same—sex part-
nerships in Germany was unthinkable until the criminal ban on homosexual acts was
lifted in 1969.407

However, as homosexuality gradually became less stigmatised, there was a
change in legal practice. In 1993, the Federal Constitutional Court declared that open-
ing up marriage to same—sex couples was not mandatory from a constitutional per-
spective, but was possible in principle if the legislature decided to do s0.4%® Accord-
ingly, a change in the traditional understanding of marriage was possible.

The establishment of registered civil partnerships, which in many jurisdictions
gave nearly the same rights and responsibilities as marriage until same—sex marriage

was legalised, was a pivotal moment in this transformation.**® The fact that both types

403 Michael Sachs (ed) Grundgesetz Kommentar 10 ed (2024) ch Article 6 margin no 31.

404 Harald Scholz & Norbert Kleffmann (eds) Praxishandbuch Familienrecht 45 ed (2024) ch A Mate-
rielles Eherecht, EheschlieBungsrecht margin no 1.

405 Michael Sachs (ed) Grundgesetz Kommentar 10 ed (2024) ch Article 6 margin no 41.

406 Bundestag ‘Draft law introducing the right to marriage for persons of the same sex’ Bundestag
printed paper 18/6665 11 November 2015 7 available at Attps.//dserver.bundes-
tag.de/btd/18/066/1806665.pdf, accessed on 10 January 2025.

407 Tbid.

408 Thid.

409 Tbid 7-8.
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of partnerships are now referred to as ‘marriage’ indicates that society no longer dis-
tinguishes between marriage and civil partnerships.*!? The legal equality of civil part-
nerships and marriage has also been substantially achieved, as seen by several court
rulings that highlight the disparity in treatment between spouses and civil partners.

Marriage has changed significantly as a result of the growing societal accepta-
bility of same—sex relationships, which is reinforced by legal restrictions. Therefore,
allowing same—sex marriage is both a legislative measure and a reaction to the societal
shift that is redefining what marriage and family represent. Marriage is now viewed in
Germany as an institution that is open to all couples rather than just a union between a
man and a woman.

The 2009 statute revising the German Transsexuals Act of 1980 (Transsexuel-
lengesetz) was another significant move, allowing transgender persons to stay married

411 This modification

after changing their gender without needing to file for divorce.
demonstrates the legislator’s readiness to advance the conventional definition of mar-
riage and allow same—sex relationships. Marriage has evolved much beyond its basic,
heterosexual form, as seen by the societal shift that is backed by political and legal
rulings.

The Federal Constitutional Court has acknowledged this evolution as well and
highlighted the need for marriage to change to reflect the equality and autonomy guar-
anteed by the German Constitution.*'? This is demonstrated by the increasing number
of nations that have allowed same—sex marriages, such as the United States, Belgium,
and Ireland.*!3

In summary, societal and legal advancements have resulted in a profound shift
in the essence of marriage in Germany. Marriage is now an institution that is available
to all pairings in Germany, not only heterosexual couples. Legislators and the Federal

Constitutional Court both recognise the growing acceptance of diverse lifestyles and

the increased acknowledgement of individual rights as indicators of this shift.

410 1bid 8.
U1 Tbid.

412 Tbid.

413 Ibid 8-9.
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2. Domestic response of Poland

Despite the Polish Constitution’s clear definition of marriage as a partnership between
a man and a woman, same—sex couples in Poland face complicated and changing legal
and social realities. In order to comprehend the current status of marriage and partner-
ship recognition for LGBTQ+ people in Poland, the following passage will examine
the interactions between Article 18 of the Polish Constitution, court decisions, and

relevant legislation.

a. The concept of marriage according to the Polish Constitution

Article 18 of the Polish Constitution states:

Marriage, being a union of a man and a woman, as well as the family, mother-
hood and parenthood, shall be placed under the protection and care of the Re-

public of Poland.

The courts have repeatedly ruled and confirmed that ‘marriage is defined as a union
exclusively of a woman and a man’ under Article 18 of the Polish Constitution. The

Constitutional Tribunal of Poland decided on 11 May 2005:

Indeed, the Polish Constitution defines marriage as a union between a man and
a woman only. A contrario, therefore, it does not allow for same—sex unions.
... Marriage (as a union of a man and a woman) has been given a separate con-
stitutional status in the domestic law of the Republic of Poland determined by
the provision of Article 18 of the Polish Constitution. A change of this status
would only be possible with the rigours of the mode of amendment of the Con-

stitution as set out in Article 235 of that Act.*!4

On 9 November 2010, the Constitutional Tribunal declared that the heterosexuality of

marriage concept is the sole normative element that may be decoded from Article 18

414 Judgment of the Constitutional Tribunal of 11 May 2005 K 18/04 67 (Constitutional Tribunal of
Poland decision) available at https://ipo.trybunal. gov.pl/ipo/view/sprawa.xhtml?sprawa=3826.
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of the Polish Constitution, according to the doctrine of constitutional law.*'> The Su-

preme Administrative Court of Poland declared on 25 October 2016 that:

Admittedly, the Act on Publicly Funded Healthcare does not clarify who is a
spouse. However, this notion is sufficiently and clearly defined in the afore-
mentioned Article 18 of the Constitution of the Republic of Poland, which re-
fers to marriage as a union of a man and a woman. It has been emphasised in
the literature that Article 18 of the Constitution establishes the principle of het-
erosexuality of marriage, ... which is not so much a principle of the political
system, as a legal norm that prohibits the ordinary legislator to give the char-
acter of marriage to unions between persons of one sex. It is therefore clear that
in the light of the Constitution and consequently in the light of Polish law, mar-
riage can be and is exclusively a heterosexual union, and thus in a marriage the

spouses cannot be persons of the same sex.*!6

b. Statutory laws

Although cohabitation is not specifically covered by Polish law, there are clauses in a
number of laws that acknowledge relationships between unmarried couples and pro-
vide certain rights and responsibilities. For instance, ‘next of kin’ is defined as ‘a
spouse, an ascendant, descendant, brother or sister, relative by marriage in the same
line or degree, a person being an adopted relation, as well as his spouse, and also a
person actually living in co-habitation” in Article 115(11) of the Polish Penal Code*!”.
The Polish Supreme Court declared 6-1 in February 2016 that same—sex couples are
included in the definition of ‘domestic partner’ and, as a result, that a person in a same—

sex relationship may decline to testify.*!3

415 Judgment of the Constitutional Tribunal of 9 November 2010 SK 10/08 16 (Constitutional Tribunal
of Poland decision) available at https://ipo.trybunal.gov.pl/ipo/view/sprawa.xhtml? &pokaz=doku-
menty&sygnatura=SK%2010/08.

416 Judgment of the Supreme Administrative Court of Poland of 25 October 2016 II GSK 866/15 (Su-
preme Administrative Court of Poland decision) available at Attp://www.orzeczenia-nsa.pl/wyrok/ii-
2sk-866-15/sprawy_ubezpieczen zdrowotnych_ochrona_zdrowia/33055d0/6.html?q=& sym-

bol=652& haslo=Ochrona+zdrowia& sad=Naczelny+Sqd+Administra-
cyjny&_skarzony=Prezes+Narodowego+Funduszu+Zdrowia& okres=2016_10.

417 Polish Penal Code of 1997 (as amended) English version available at https.//ihl-data-
bases.icrc.org/en/national-practice/penal-code-1997-amended.

418 European Commission ‘Landmark decision of the Supreme Court regarding rights of same—sex part-
ners in criminal law’ 24 March 2016 available at https://www.equalitylaw.eu/downloads/3773-poland-
landmark-decision-of-the-supreme-court-regarding-rights-of-same-sex-partners-in-criminal-law-pdf-
101-kb, accessed on 15 January 2025.
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Same-sex couples are also given limited recognition under other laws. Since
2004, the other partner’s income is also taken into account when determining which
partner is eligible for social benefits.*!® Article 6.14 of the Polish Social Aid Act on
12 March 2004, states that a family’s ability to receive social benefits is based on its
income per member.*?° Therefore, people who are married, living together in a de facto
union, and sharing a household are referred to as ‘family’ under the legislation.**! Ad-
ditionally, if a spouse is extremely ill or has an accident, a person may be deemed ‘next
of kin’ for medical purposes under Article 3.1(2) of the Polish Patients’ Rights Act of
6 November 2008.4?? The term ‘next of kin’ encompasses a ‘person in a durable part-

nership’.4?3

c. Legal analysis of the domestic response in Poland
Article 18 of the Polish Constitution defines marriage as an exclusive relationship be-
tween a man and a woman. The legal arguments against the acceptance of same—sex
marriage are based on this wording, which forms a cornerstone of the country’s basic
legislation.

In its 2005 and 2010 decisions, the Constitutional Tribunal of Poland provided
a clear and succinct interpretation of Article 18 of the Polish Constitution, which pro-
hibits same—sex unions. The Court emphasised that the Polish Constitution exclusively
defines marriage as a heterosexual relationship and that any change to this definition
would require a formal amendment to the Polish Constitution. The legalisation of
same—sex marriage within the current constitutional framework is essentially prohib-
ited under this viewpoint.

The Supreme Administrative Court of Poland endorsed this viewpoint as well,
ruling that marriage in the Polish Constitution may only be a partnership between a
man and a woman. This ruling has a substantial impact on the legal recognition of
same—sex relationships, especially with regard to access to rights and benefits typically

afforded to married couples.

419 Dorota Pudzianowska ‘Income, troubles and legal family formats in Poland’ (2017) 6 available at
https://www.ined.fr/Xtradocs/lawsandfamilies/LawsAndFamilies-PL-Section2.pdf, accessed on 15 Jan-
uary 2025.

420 Thid.
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This legislative framework prevents same—sex marriage from being accepted
in Poland. The Polish Constitution effectively forbids the legal recognition of same—
sex couples, according to the Constitutional Tribunal and the Supreme Administrative
Court of Poland. This legal status limits the lives of LGBTQ+ individuals and families
in Poland, which has a big social and political impact.

But it is also crucial to acknowledge how Poland’s social and political land-
scape is evolving. The public’s opinion of same—sex partnerships is swiftly shifting,
and support for legalising same—sex couples is constantly increasing. In addition, the
importance of protecting the rights of same—sex couples as minority rights has been
repeatedly emphasised in the case law of the European Court of Human Rights.

Despite these legal challenges, the struggle for LGBTQ+ rights in Poland is
still ongoing. In an effort to improve the present legal system and grant same—sex cou-
ples greater equality and respect, activists and civil society groups are vigorously push-

ing for legislative changes.

V. CHALLENGES AND LIMITATIONS

While the European Court of Human Rights has played a central role in advancing the
rights of LGBTQ+ people, including through its case law on same—sex marriage and
recognition, its influence on national legislation across Europe has not been without
challenges and limitations. This chapter critically analyses these obstacles and exam-
ines the factors that hinder the effective implementation of the European Court of Hu-
man Rights judgments at national level, as well as the different responses of member
states and the ongoing debates on the interpretation and application of the Court’s

evolving standards in this area.

1. Issues of enforcement and effectiveness

As a key element in preserving democratic stability and promoting good governance,
the European Convention on Human Rights has made a remarkable contribution to the
defence and promotion of human rights and the rule of law*?* throughout Europe. The
main challenge is ensuring that the judgments are implemented effectively at the na-

tional level, particularly with regard to structural and systemic human rights issues.

424 Preamble of the ECHR.
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This is made possible by the legally binding human rights legislation of the
Council of Europe, the Court’s case law, and the conclusions of monitoring organisa-
tions. The organization’s transversal and multidisciplinary approach encompasses both
targeted cooperation programs that assist domestic authorities in addressing the issues
raised by the Court’s judgements and other Council of Europe monitoring mecha-
nisms, as well as standard—setting work that provides guidance in response to chal-
lenges posed to human rights in European societies.

According to Article 46(1) 3 of the ECHR, judgements of the European Court
of Human Rights are binding on the contracting parties. The Council of Europe’s en-
forcement monitoring aims to ensure that the convicted member states implement the
judgements of the European Court of Human Rights. This monitoring by the organs of
the Council of Europe has changed and gained in importance in recent years, as the
failure to implement European Court of Human Rights judgements is increasingly seen
as a threat to the authority of the Court and thus to the human rights protection system
of the European Convention on Human Rights. This is also explained by the fact that
there is increasing political resistance to the validity of the European Convention on
Human Rights in some member states.

The implementation of judgements of the European Court of Human Rights is
a significant problem and is at the centre of the debate on the effectiveness of the Eu-
ropean Convention on Human Rights. Although the European Court of Human Rights
plays an important role in safeguarding human rights in Europe, there are many barri-

ers that hinder the implementation of its judgements.

2. The main problems in the enforcement of European Court of Human Rights judge-
ments

A number of legal, social, and political issues contribute to the implementation of the
European Court of Human Rights’ rulings on same—sex marriage. The intricacy of the
issues in this field is shown by a deeper look at these problem areas.

The European Court of Human Rights has not imposed a binding obligation on
the member states of the European Convention on Human Rights to authorise same—
sex marriages. Rather, the member states are given a generous margin of appreciation,
which allows them to take their own cultural, religious and social characteristics into

account. This practice therefore results in different implementation of European Court
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of Human Rights’ judgements in the member states. One example of this is the judg-
ment in the case of Schalk and Kopf, in which the European Court of Human Rights
ruled that Article 12 of the ECHR does not require same—sex marriages to be legalised.
This decision has meant that many member states have made limited progress in cre-
ating rights for same—sex couples, leading to unequal treatment within member states.

The European Court of Human Rights ruling in the 2015 case of Oliari, which
demands that same—sex couples be legally recognised, has not been consistently im-
plemented in different nations. In some member states, only civil partnerships or reg-
istered partnerships are permitted, but these are not legally equivalent to marriage. This
is a big issue because these civil partnerships or registered partnerships sometimes do
not provide the same rights in important areas like adoption, family reunification, or
pension benefits. In reality, same—sex couples are at a disadvantage because of this
unfair treatment. Countries such as Poland, which do not formally recognise same-sex
couples despite the ruling of the European Court of Human Rights, are examples of
the inadequate implementation of the ruling.

The European Court of Human Rights rulings on same—sex marriage face
strong political and societal opposition in several of its member states. Some govern-
ments refuse to follow these rulings because they believe they pose a danger to tradi-
tional values, particularly in nations with significant conservative or religious influ-
ences. Poland is a notable example of countries where LGBTQ+ people’s rights are
being significantly curtailed. Political groups in these nations are using resistance to
same—sex marriage to win over conservative voters and exacerbate societal tensions.
This opposition not only complicates the application of European Court of Human
Rights rulings but also results in the ongoing discrimination against LGBTQ+ people.

In countries that have taken legal measures to recognise same—sex partnerships,
there are often still strong social prejudices. Due to these deep—rooted beliefs,
measures that appear to guarantee equality may not have the desired effect. Even when
equality is guaranteed by law, some institutions or authorities often do not fully rec-
ognise these rights in reality. As a result, same—sex spouses are still at a disadvantage
when it comes to exercising their rights. The significance of the judgements of the
European Court of Human Rights is considerably diminished by this discrepancy be-
tween legal recognition and actual social acceptance, which means that those affected

continue to be disadvantaged.
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In several instances, the European Court of Human Rights uses Article 8 of the
ECHR to elucidate LGBTQ+ rights problems. Although this provision upholds the
right to privacy and family life, there are certain restrictions on how it can be applied
to same—sex relationships. For instance, governments are allowed to establish partner-
ship arrangements that are different from marriage and, as a result, provide less rights
and protections, whereas Article 8 of the ECHR merely ensures a minimal degree of
recognition. The ruling in Fedotova, where the European Court of Human Rights urged
Russia to provide legal recognition of same—sex couples, serves as one illustration of
this. Russia has failed to take any action to abide by the ruling in spite of this request.
Due to the narrow application of Article 8 of the ECHR, member states still retain the
ability to reject equality, meaning that LGBTQ+ people’s rights are not completely
guaranteed.

The implementation of judgements may require far—reaching changes in na-
tional legal systems, which may be opposed by political and social forces. In certain
nations, the national constitutions and the standards set out by the European Court of
Human Rights clash. The main issue here is that constitutional revisions are sometimes
only achievable through drawn—out and politically challenging processes. For in-
stance, the constitutional courts of countries like Poland have decided that marriage is
only defined by their constitutions as a union between a man and a woman. As a con-
stitution can often only be amended by politically challenging majority decisions, these
constitutional criteria make it difficult to implement the judgements of the European
Court of Human Rights. As a result, legal equality for same—sex couples is still blocked
in many member states.

Today, the Court issues over 1,000 judgements on several tens of thousands of
complaints per year, although at the beginning of the era, complaints were rarely re-
ceived.*® First and foremost, the European Court of Human Rights is overburdened.
The entire Convention system and the previously so clearly defined task of the Euro-
pean Court of Human Rights have been shaken by the veritable flood of complaints
since the mid—1990s.#2¢ Three causes explain the explosive increase in addition to the

growth in the number of member states and thus potential complainants: Firstly, a large

425 Bundeszentrale fiir politische Bildung (bpb) ‘Der Europdische Gerichtshof fiir Menschenrechte’ 31
October 2023 available at https://www.bpb.de/kurz-knapp/hintergrund-aktuell/542276/der-europaei-
sche-gerichtshof-fuer-menschenrechte/#node-content-title-2, accessed on 10 January 2025.

426 Tbid.
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number of repetitive cases,**” secondly, a multiplication of systemic problems and thus
a multiplication. The latter can be attributed to the lack of implementation of judge-
ments.

The European Court of Human Rights does not have its own enforcement
body.**® The implementation of its judgements is primarily the responsibility of the
member states of the Council of Europe.*?° If the European Court of Human Rights
establishes a violation of the Convention, it can determine a specific compensation
payment.*** In addition, the member state in question is obliged to eradicate the con-
sequences and make amends. At the same time, the member state must ensure that
future violations of the Convention are similarly avoided. However, the exact imple-
mentation is the responsibility of the member state in question. The member state
therefore has the choice of how to implement the judgement. The Ministerial Commit-
tee is responsible for monitoring.**! The Committee of Ministers consists of represent-

432 Monitoring the

atives of the individual member states of the Council of Europe.
implementation of judgements is on the agenda of the Committee of Ministers four
times a year.** The effectiveness and political pressure can increase significantly if
judgements are repeatedly on the agenda and discussed.*3* The core tenets of the mon-
itoring process, which also stem from the nature of the rulings, are constant commu-
nication and discussion.**> The enforcement procedure’s main purpose is to help the
relevant member states determine the causes of the violations noted in the ruling as
well as possible corrective actions.**¢ Coercion in the true meaning of ‘enforcement’

is impossible.*’

427 George Stafford ‘The Implementation of Judgments of the European Court of Human Rights: Worse
Than You Think — Part 2: The Hole in the Roof” 8 October 2019 available at
https://www.ejiltalk.org/the-implementation-of-judgments-of-the-european-court-of-human-rights-
worse-than-you-think-part-2-the-hole-in-the-roof/, accessed on 10 January 2025.
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Additionally, the implementation procedure might take a very long time, some-
times years. The value of the legal remedies that the impacted parties are seeking is
greatly reduced by these protracted delays. In the case of Oliari, for example, it took
years for Italy to introduce legal regulations for registered partnerships. Those who
have experienced human rights breaches may become frustrated, hopeless, and help-
less as a result of the protracted wait for justice.

The different capacities of member states present another significant obstacle
to successful implementation. Some member states might not have the financial means
to carry out the actions required by the Court’s rulings. This can be especially difficult
when rulings call for major changes to national laws, the creation of new oversight
organisations, or the payment of substantial sums of money to victims. In a similar
vein, a lack of human resources, including skilled attorneys and administrative person-
nel, may make it more difficult for rulings to be implemented effectively and effi-
ciently.

In conclusion, there are several major challenges in putting the European Court
of Human Rights’ decisions into practice. The successful implementation of these de-
cisions is hampered by the wide latitude granted to member states, social opposition,
and the lack of strong enforcement tools. The process is further complicated by the
burden on the legal system and the disparities in governmental capacities. Due to these
obstacles, LGBTQ+ rights may not be treated equally throughout Europe, which may
frustrate people pursuing justice for human rights abuses. Reforms are required to ad-
dress these problems and increase the effectiveness of the European Court of Human
Rights. This might entail bolstering enforcement mechanisms, providing additional
assistance to member states, and fostering a more robust human rights culture across

Europe.

3. After—effects of inadequate enforcement
The insufficient implementation of the European Court of Human Rights’ rulings
gravely jeopardises the integrity of the European Convention on Human Rights and

the foundation of the Council of Europe. Disregarding court rulings undermines the



61

rule of law idea, which holds that all subjects of law, including the state itself, are
subject to the law.**8

This disrespect for the Court’s rulings has grave repercussions for the people
whose rights have been infringed. Even after a decision in their favour by the European
Court of Human Rights, these individuals frequently continue to live in a cycle of in-
justice. The same issues that compelled them to seek assistance from the Court still
exist, putting them at danger of human rights abuses. In addition to extending individ-
ual suffering, this sends the dismal message that the Convention and the rights it de-
fends are not really safe.

Furthermore, when rulings from the European Court of Human Rights are not
followed, it undermines public trust in the Court’s and the Council of Europe’s overall
efficacy. When lawmakers’ statements and their actual implementation diverge, peo-
ple lose faith in the institutions established to safeguard their fundamental rights. This
lack of trust can have far—reaching effects and threaten the basis of a just and demo-
cratic society.

In conclusion, a functional human rights framework depends on the effective
implementation of the rulings of the European Court of Human Rights, which is not
just a technical matter. Governments must abide by the Court’s rulings in order to
uphold the rule of law, safeguard individual rights, and preserve public trust in the

institutions that defend those rights.

4. Measures to improve enforcement
The successful execution of the rulings of the European Court of Human Rights is
essential to the restoration of a strong system of human rights protection throughout
Europe. This procedure needs to be improved by reforming and reorganising many
key sections.

First and foremost, the Committee of Ministers’ oversight function has to be
greatly enhanced. By actively monitoring compliance and giving member states
greater direction, the Committee can strengthen its capacity to persuade governments

of member states to uphold their commitments under the European Convention on

438 European Commission ‘What is the rule of law?” undated available at https://commission.eu-
ropa.eu/strategy-and-policy/policies/justice-and-fundamental-rights/upholding-rule-law/rule-
law/what-rule-law_en, accessed on 12 February 2025.
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Human Rights. In addition to bolstering the Committee’s stance, this enhanced super-
vision will contribute to the development of a more effective and efficient system for
human rights protection.

Second, transparency is crucial in the implementation process. Information on
the state of judgement enforcement that is accessible to the public can put significant
pressure on member states to guarantee compliance. Civil society organisations may
also actively monitor the situation and push for prompt and complete enforcement of
convictions thanks to this transparency.

Furthermore, successful enforcement requires the active participation of civil
society. In order to monitor the implementation process, notify the public of decisions
that are still pending, and encourage their complete execution, civil society mobilisa-
tion is crucial. The participation of civil society can offer a crucial counterpoint and
help to increase accountability.

Moreover, the Council of Europe need to look at the prospect of providing fi-
nancial support in some circumstances when member states find it challenging to suc-
cessfully execute rulings due to financial limitations. To overcome the obstacles and
guarantee complete compliance, such assistance could be crucial.

Finally, in situations when member states routinely ignore rulings, it could be
necessary to strengthen the present penalty mechanisms. To encourage improved ad-
herence to the Convention and maintain the integrity of the European Convention on
Human Rights system, harsher and more deterrent penalties may be more successful.

In summary, by guaranteeing that human rights are effectively upheld and re-
spected throughout the European continent, the implementation of these measures may

greatly enhance the European Court of Human Rights system.

VI. CONCLUSION

Whenever Article 8 of the ECHR or Article 12 of the ECHR are invoked in relation to
same—sex relationships, the Court frequently adopts a heteronormative view of mar-
riage; citing the historical context of the Convention’s adoption, the Court asserts that
same—sex couples are not entitled to marry under the European Convention on Human
Rights. However, the legalisation of same—sex marriage is becoming more widespread
worldwide, with the majority of these countries being in Western and Northern Europe.
Since 22 of the 50 member states of the Council of Europe already permit same—sex

marriage, the European Court of Human Rights has so far determined that there is no
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European agreement on the subject, as it did in the recent cases of Oliari and Chapin
and Charpentier on equal marriage rights. The European Court of Human Rights gives
member states a margin of appreciation to decide whether to allow same—sex couples
to marry or not by using this kind of consensus—based approach. Additionally, this
margin is broad if the subject is a delicate moral, ethical, or religious matter, as same—
sex marriage is. The research has shown that the existing consensus-based analysis of
the European Court of Human Rights could be problematic for a number of reasons,
including the negative treatment of minorities by the majority in several member
states. The European Court of Human Rights seeks to balance safeguarding minorities,
including same—sex couples, with upholding its authority and credibility in the eyes of
member states that may not support the advancement of rights and the provision of
legal protection for same—sex couples.

As further instances pertaining to equal marriage rights arise in the coming
years, it remains to be seen what the European Court of Human Rights will do. When
at least half of the member states of the Council of Europe have legalised same—sex
marriage, the issue will become much more intriguing. According to the European
Court of Human Right’s ruling in Oliari, civil unions are valuable and would provide
same—sex couples a sense of legitimacy. The same applies to marriage and same—sex
partnerships. The European Court of Human Rights provided a way to interpret Arti-
cle 12 of the ECHR and the right to marry and start a family as allowing same—sex
marriage in the future by stating in Schalk and Kopfthat it could be interpreted to allow
marriage between people of the same sex. The European Court of Human Rights can
affect how European consensus is interpreted if it so chooses, and it may also have an
impact on state practice through its case law. The Court must now let future same—sex
applicants to take advantage of this chance and eventually enjoy full equality in mar-
riage rights, after providing a limited one in Schalk and Kopf.

According to Tyrer v the United Kingdom*° the European Court of Human
Rights described the European Convention on Human Rights as a ‘living instrument’
that ‘must be interpreted in the light of present—day conditions’ in 1978.440 One excel-
lent example of how the European Convention on Human Rights is viewed as a ‘living

instrument’ is the European Court of Human Right’s stance on same—sex couples. The

439 Tyrer v the United Kingdom no 5856/72 (1978) (European Court of Human Rights decision).
4490 Ibid para 32.
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European Court of Human Right’s use of this phrase in Fedotova was not an acci-
dent.*!

In less than half a century, same—sex couples have risen from social exclusion
to a position where they are legally treated on par with opposite—sex couples in many
European nations. The European Court of Human Rights has kept pace with these so-
cial shifts, but it has also taken into account the varying opinions and stances held by
its contracting states. For this reason, a judgement like Fedotova might not have a
major impact in countries such as Germany, Spain or the Netherlands, where same—
sex marriage has been legal for more than 20 years in some cases. However, Fedotova
may not agree with the majority’s stance on homosexuality in nations like Poland.

The European Court of Human Rights is therefore in a challenging situation
with regard to the recognition of same—sex couples: Its rulings may not be sufficient
for certain nations, while they may seem unrealistic to others. However, there is still
room for improvement given the European Court of Human Rights’ changing stance
on same—sex couples. It is possible that the European Court of Human Rights may
eventually determine that the European Convention on Human Rights protects same—
sex couples’ right to marry, moving beyond just acknowledging that right to a legal
status. However, additional contracting nations must first take this step before this may

occur.

4l Fedotova v Russia nos 40792/10, 30538/14 and 43439/14 para 167 (2023) (European Court of Hu-
man Rights decision).





