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CHAPTER 1

AN INTRODUCTION TO PORT STATE CONTROL
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In our modern era we often find we are spectators to the

development occurring around us. This 1is particularly true of
trade.and'industry. As the net of trade and industry has slowly
beeh,cast across the globe , so it has made demands on all who
sﬁbScfibe to its lordship. More effective means of productivity,
I,wlower'costs , higher turnover and more efficient transport.
bemahds which we race to meet , all of which are important but
none more important than the need for transport. Without a
seﬁisfactory transport system industry would die. There would be
ﬁd*accessible markets except those where the product was made
and those markets would soon be saturated. The importance of an
effective and efficient transport system has not gone unnoticed
éﬁd the result is that this system , which was initially birthed
te »facilitate and serve trade and industry , has itself
éﬁaduated ;o that status. Inevitably with this graduation it has
'adepted ethe principles and vision of its mentor. Money 1is
sovereign in the world of industry and trade , indeed a cruel

and ruthless sovereign.

Sﬁipping , probably more than any other mode of transport , has
eﬁffered at the hands of this master. Unscrupulous ship owners
withl fleets of wvessels that scour the oceans and her ports
leekieg for and doing as much business as possible. These
vessels are at sea for long periods of time with crews that can
ill affofd.to argue about the poor state of their pay. Out of
the’spotlight , out of sight - out of mind. Maintenance , safety
stendards , hygiene , qualified crew are all luxuries in the
qpeet for good business and that ever elusive satisfying dollar.
The vessels in the unscrupulous ship owners’ fleet are merely
nuﬁbers which generate income and the crew on board these

numbers are less than numbers.
| .

Slewly , however , the attention of the world is being focused
On ''the shipping industry. As the world grows progressively

gfeener and environmentally friendly and people start to stand
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up for the rights of whales , penguins and the like , so the

spotlight begins to shift in the direction of the sub-standard
ship and her owner. Sub-standard vessels that pose a threat to
the environment are viewed with distress and alarm. Pressure is
'Slowly being brought to bear on such vessels and their owners
u'butbis it enough? If the public were informed that sub-standard
aifcraft were taking to the air daily there would be a public
outcry of huge proportions. The urgency with which the matter
wduld_ be dealt with would be almost un-parallelled for
efficiency and results. Yet it is an anomaly that every day
sub-standard vessels take to sea and not a word is said. Perhaps
the emphasis should be shifted to the most endangered species of
all with respect to these vessels , the seaman.After all , he is
the one who has to live aboard these vessels and has to endure
all that comes with such a life. The Australian Parliament's
inquiry into ship safety entitled "Ships of Shame"!' reveals just
sdme of the atrocious conditions that some seamen are forced
work and live under. The report makes for sobering reading. Not
oply is it the seaman's lot to survive on these vessels while
‘they are afloat but there is also the very real possibility that
the vessel may sink. While it is not clear what the exact loss
of life at sea is each year , it is suggested that it might be

as high as 4000 seafarers?.

PORT STATE CONTROL
Port State Control can most simply be described as the system of
administration and control of the standard of foreign vessels in

a particular port. This same control exercised over local

! Report from the House of Representatives Standing

Committee on Transport , communications and
Infrastructure. (December 1992)

2

Richard Flint , ITF Communications , September 1995
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vessels falls under Flag State Control. In Port State Control

the port assumes the power to utilise this system from various
sources which will be canvased later. The important part is the
intention behind the adoption of Port State Control measures
which 1is the protection of 1life , the protection of the
én&ironment and the protection of property (hopefully in that
oraer). Some might suggest that Port State Control 1is an
offensive reaction to a defensive failure , and that the very
existence or need for Port State Control is a monument to the

failure of other original measures of control , particularly the

owner and Flag State.

The Port State has been defined’ as the State in the territorial
waters -of which a vessel is at any particular time , provided
tﬁe vessel is destined to or has just left a port in that State.
Sir Anthony Clarke offers a definition of Port State Control as
"the control and supervision of ships by that State.". He
continues to add ,

"[Ilts purpose is to ensure that sub-standard ships

do not enter or leave its ports with consequent risk

to safety of life , the preservation of property and

the proteétion of the environment."!
Clearly the emphasis of Port State Control is on the sub-
standard vessel. The system seeks to identify such vessels and
“either cause the defects which result in its unseaworthiness to
bé: remedied immediately or to ensure that these defects are
remedied as soon as possible. The Port State has historically
| always had jurisdiction over delicts and crimes committed within
its waters ; moreover , says Clarke , there is no principle of
private or international law that says that the Port State
Should not regulate the conduct and the safety of vessels which
visit its ports in any way in which it see's fit.® There was ,

however , an initial reluctance to act in this manner partially

3 Sir Anthony Clarke - LMCLQ , part 2 May 1994 , pg202
 op cit pg202

5

> op cit pg204
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because states took the view that shipping is an international

activity and as such should , as far as possible , be regulated
by.international agreement.® Allied to this is the all pervasive
_fe‘ar"‘o'n the part of States that any actions taken by them in
their ports against foreign vessels will result in retaliatory

ﬁgasures by the flag states of the vessels involved.

‘Thebcontrol that the Port State exercises over the vessels in
its Jjurisdiction is given to it by various international
cQEzgggiggg_ggqﬂresolutiqna. These conventions and resolutions
_;ét only empower the Port State to take action but also
stibulate what action may be taken by the Port State. In certain
~caseé these powers and actions are refined by legislation and
agreements. A particularly good example of an agreement is the
Péris»Memorandum of Understanding (Paris MOU) of 1982. This 1is
éi;eg;onal agreement on Port State Control which brings together
Séme 15 independent countries in an attempt to "co-ordinate and
harmonise the efforts of parties 1in relation to Port State

Control."’

Aﬁ example of legislation enacted to aid Port State Control is
found on the other side of the Atlantic in The United States of
America. This legislation is found in the United States Code®
which has provisions that cover a number of related topics.
These provisions cover the type of vessels that are subject to
inépection , the scope and standards of inspéctions p
reciprocity between States and penalties which may be imposed.
The Code also gives the United States Coast Guard power to board
and inspect: all vessels which enter United States’ ports ‘to
eﬁsure that the requisite safety and pollution standards are
mét. ‘These measures exist to enhance and facilitate the
effectiveness of‘the Port State Control system. They have been
adbpted "by the respective States , not to replace the

%

op cit pg204
' safer. Ships Cleaner Seas - paragraph 11.15 pgl38
# U.S.Code 46.33



international conventions and resolutions , which arz
reéponsible for the initial empowerment but to clarify and , in
some places , extend the initiative of the conventions. It is
essential , if Port State Control is to be an effective watchdog
against the sub-standard ship , that it has the teeth to back up
its bark. Where the international conventions and resolutions
"fail short States should not be limited but should be able to
extend the conventions and resolutions by adopting legislation
or agreements which are in line with internationally acceptable
standards and are true to the vision of the Port State Control

system.

Itnié important to note at this stage that Port State Control
was - not envisaged as a substitute for the primary
responsibilities of the shipowner and Flag State to keep their
snips in an acceptable condition®’. The rise of Port State Control
resulted , as noted earlier , from the deficiencies 1in the
primary responsibilities and , while it is clear that Port State
Cbntrol is necessary and has an invaluable role to play in the
war on the sub-standard ship , it 1is not to be seen as a
énbstitute for Flag State Control. Port state Control 1is a
rémédy which it is hoped will compliment Flag State Control and
natAfeplace it. '

THE POWER BEHIND PORT STATE CONTROL

Porf State Control Jurisdiction finds its 1legal basis and
sdpport in a number of International Conventions and
resolutions. The starting point for this jurisdiction is the
United Nations Convention on the Law of the Sea (UNCLOS) of
1982.

Article 25

9% Clarke: op cit pg207
1 Clarke: op cit pg207
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-25(1) The Coastal State may take the necessary steps 1n
its territorial sea to prevent passage which 1s not

lnnocent.

-25(2) In the case of ships proceeding to internal waters or
| a call at a port facility outside internal waters ,
Fhe Coastal State also has the right to take the
‘necessary steps to prevent any breach of the
conditions to which admission of those ships to
- Internal waters or such a call is subject.
-25(3) = The Coastal State may , without discrimination in
o form or in fact among foreign ships , suspend
temporarily 1n specified areas of 1its territorial sea
the 1innocent passage of foreign ships 1f such '
suspension 1s essential for the protection of 1its
security , including weapons exercises. Such
supervision shall take effect only after having been
duly published.
It is ’important for our purposes to understand what innocent
basSage is. The definition has undergone numerous changes during
the course of its existence but the current definition is found
iﬁ‘érticle 19 of UNCLOS of 1982. The portion of innocent passage ﬁ
thdtiis most relevant to us is the "innocence". Article 19 says
that passage will be innocent as long as it is not "prejudicial
to the peace , good order or security of the coastal state.".
Article 19 continues to add that the passage of a foreign ship
wili'be’considered to be prejudicial to the peace , good order
or security of the coastal State if it engages in any of a list
of forbidden activities which include wilful and serious.
péllution. All the coastal State has to do 1is show that the
vésseliin question falls foul of the provisions in article 19
ana that it justifies its actions on the basis that the vessel's
passagé is not innocent. The passage requirements are far more

simple and they require that the vessel's passage be continuous
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ahd expeditious but does allow acts incidental to navigation or

neCessary as a result of force majeure or distress.

Pdrt State jurisdiction is also envisaged in UNCLOS 1982 article
218. This particular article deals extensively with pollution
andlmay be linked to Port State Control when one considers the
tﬁLeat of pollution posed by sub-standard ships , particularly
ﬁaﬁkérs. There is also the threat of oil pbllution from bunkers
aéithé Cape Town coast found out to its cost last winter'. So
while_this particular article , at first glance , may not be
coﬁsidered as authority for Port State Control it does have some
forpe. y
Article 218
-218(1) = When a vessel is voluntarily within a port or at an
o off-shore terminal of a State , that State may
undertake investigations and , where the évidence so
Warrants , Institute proceedings 1in respect of any
‘discharge from that vessel outside the internal
waters , territorial sea or exclusive economic zone
of that state 1in violation of applicable _
international rules and standards established
through the competent international organisation or
general diplomatic conference.
—218(3) = When a vessel 1s voluntarily within a port or at an
L off-shore terminal of a State , that State shall ,
as far as practicable , comply with requests from
any State for investigation of a discharge violation
referred to 1n paragraph 1 , believed to have
occurred 1n , caused , or threatened damage to the
.internal waters , territorial sea or exclusive

economic zone of the requesting State. It shall

' The Apollo Sea , a Panamanian registered bulk carrier

. carrying iron ore from Saldanha Bay , sank with the
loss of.all hands (36 crew and officers). A resulting

‘foil spill from her bunkers fouled the Cape's beaches.
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likewise , as far as possible , comply with requests

from the flag State for investigation of such a
violation, irrespective of where the violation

. occurfed.

-218(4) = The records of the investigation carried out by a

C Port State pursuant to this article shall be
transmitted upon request to the flag State or to the
Coastal State. Any proceedings instituted by the
Port State on the basis of such an investigation may
, Subject to section 7 , be suspended at the request
of the coastal State when the violation has occurred
within its internal waters , territorial sea or
exclusive economic zone. The evidence and records of
the case , together with any bond or other financial
security posted with the authorities of the Port
State , shall in that event be transmitted to the
coastal State. Such transmittal shall preclude the

continuation of proceedings 1n the Port State.

As it can be seen , UNCLOS gives extensive powers to the Port
State. The rights given in UNCLOS of 1982 only bind States that
. are parties to the convention. As this represents the majority
‘VofvStates UNCLOS has a wide area of influence. It should also
fbe,noted that States may also be bound to the terms of UNCLOS by
vnature of it having graduated to international common law. This
 may_, however , be disputed. The only limits placed upon the
Aexercise of such power are that it must not be exercised
© unreasonably , it must not discriminate against foreign vessels
and 1its exercise must not be inconsistent with international

obligations accepted by the State exercising powers.

_The Séfety of Life at Sea convention (SOLAS) also has
regulations which affect Port State Control. In regulation 19 of

‘ chapter 1 we find the right of Port States to satisfy themselves
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that foreign ships visiting their ports carry valid Flag State

certificates "of compliance which comply with internationally
agreed standards. Regulation 19 goes so far as to say , in
paragraph (c) , that if any certificate has expired or is found
to be invalid , or if there are clear grounds for believing that
the condition of the ship does not accord with its certificates
)' the officer of the Port State carrying out the control
procedures "shall" , not may , take steps to ensure that the
sbip shall not sail until she can proceed to sea or leave the
pért for the purposes of proceeding to the appropriate repair
yérd without danger to the ship or the persons aboard. Paragraph
(d) provides that,

: _"in the event of this control giving rise to
“intervention of any kind , the Flag State and
-nominated surveyors or recognised organisations

responsible for the issue of the certificates shall ,
not may , be notified."”
Pafagraph (e) goes still further and extends this duty requiring
that the authorities at the next port of call be contacted and

notified as to the status of the vessel in question.

Similar control regulations are found in the International

, the

International Convention for the Prevention of Pollution from

Convention on Load Lines of 1966 (article 21)

Ships (MARPOL) articles S and 7 , the Convention Concerning
Minimum Standards in Merchant Ships of 1976 (article 4) and the
International Convention on Standards of Training ;
Cérfification and Watchkeeping for Seafarers (STCW) of 1978
(article X).

As mentioned before , Port State Control derives its power not
only from the international conventions but also from a number
of International Maritime Organisation (IMO) resolutions. These

resolutions include: . °
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‘Resolution A.466(XII) of 1981 as amended by resolution -

A.597(15) of 1987 which provides guidance on control

procedures under SOLAS and the Load Lines Convention as

- well as including advice on ways of checking compliance

'with the collision regulations. More importantly though ,

it allows an inspector to look beyond the certificates if

".-he or she is acting on reliable information from a crew

member , a professional body or anyone else concerned

W,with the safety of a particular ship , that the ship is

'~ or appears to be sub-standard.

Resolution A.742(18) of 1993 , which has the effect of
replacing Resolution A.681(17) of 1991 , provides

guidelines covering operational requirements including

) thdse covered by STCW , SOLAS and MARPOL. The resolution

' allows a Port State Control inspector , who has clear

- grounds for believing that the operational condition of

the ship is inconsistent with the requirements of the

" conventions , to check on-board procedures such as

~ whether key crew members can communicate adequately with

each other or if officers in charge of the navigational

. «watch are familiar with bridge control and navigational

B equipment. The inspector’s checks should not include any

operational tests or impose physical demands which could
;, in the opinion of the master , jeopardise the safety of

the ship , her crew , passengers or cargo. This

rfparticular resolution provides a number of examples of

‘clear grounds for further inspection including the

absence of an up to date muster list.

Resélution A.542(13) and MEPC 26(23) , which provide

- detailed guidelines on the procedures for the control of _

”‘M§hips and discharges under Annex II of MARPOL.

Q
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The Donaldson Report into sub-standard shipping'? identifies two

weaiﬁggses with the above measures of control. Firstly , it
highlights the fact that the measures set out in UNCLOS and the
IMO resolutions do not fully protect good shipowners from
inSbections at every port of <call , with the consequent
inevitable , although often minor , disruption to the ships
routine when Port State Control officials board the vessel and
reQﬁiré the production of the felevant certificates. Secondly ,
the measures shown above do not adequately deal with sub-
standard. ships. The report suggests that this 1is because the
measures for control provided for in SOLAS and other conventions
afé”based ﬁpon the assumption that notification of deficiencies
to: the flag state and , if they have not been fully remedied ,
to the authorities at the next port of call , will ensure that

in tﬁe future the ship will meet international standards.'

‘;I

- "This is an entirely false assumptien given the
 lamentable state of much Flag State Control and the
fact that the next port of call may be in a State which
' has an equivocal attitude to Port State Control or has
inadequate resources to follow up the notification.
Once a ship has been found to be sub-standard she needs
!careﬁgl watching for the future. All ports at which she

may thereafter call and not just the next port , need
to be alerted to this fact."'

Aé‘ it’ can be seen , \there is clear support for Port State
Control in the international community but it is also apparent
that the measures prescribed by convention and resolution are
not all encompassing. It is up to the State involved to make the
system work. It will be as effective as it is allowed to be. In

this 'light , it 1is useful to consider the steps taken by the

~!? safer Ships Cleaner Seas: Report of Lord Donaldson's
Inquiry into the prevention of pollution from Merchant
Shipping (HMSO) May 1994
* paragraph 11.14 pgl37
M ibid 11 \
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United States in the adoption of legislation to compliment the

international measures and , likewise , the steps taken by the

States involved in the Paris MOU. These States have adopted an

aggressive position on Port State Control and it has payed off .

by causing owners of sub-standard ships to think twice before
sendlng their vessels to such ports. But why has Port State
Control become so important? The answer to this 1lies , as
suggested earlier , in the failure of other original sources of

control.

FLAG STATE CONTROL

Aside from the international conventions and resolutions which
permit Port State Control , there are other contexts in which
suB—stsndard shipping can be controlled. In accordance with
internétional law , each State has the right to exercise control

over the ShlpS that fly its flag. In international customary

marltlme law it 1is obligatory for any State which allows the

reglstratlon of ships under its flag to effectlvely exercise its
jurisdiction and control in administrative , technical and
social matters over ships flying its flag.' We are talking here
aboot Flag State Control. The Flag State of a vessel is required
to_take such meaSures for ships flying its flag as are necessary
to7ensure safety at sea with regard to (inter alia) construction
,'maintenance and seaworthiness , manning , labour conditions ,
crew training and the prevention of collisions.!'® Article 94(5)
of UNCLOQ’EEE_also imposes a duty on Flag States to take any’
steps“that may be necessary to secure observance with generally
accepted international regulations , procedures and practices.
This is achieved by the Flag State issuing to its vessels safety

certificates  which confirm compliance with the main

intergétionsl conventions , without which it 1is ©practicaly
impossible to trade the ship world-wide. It has even been

sugdested that these certificstes are the key to the Port State

TUUNCLOS III , Article 94
18 Tulane lecture pg 5
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" In principle the idea of Flag State control is

Control system.’

e R,

Eggai , each State taking responsibility for its vessels and
\Eﬁguring the maintenance and safety of its fleet. In practice ,
hBngér , the picture is somewhat different. The raising of the
flag of convenience and , more detestable , use of such flags by
uﬁéé}ﬁéﬁibﬁ;fmshipowners to discharge their responsibilities |,
héé ‘caused the effectiveness of the Flag State as a measure
égainst sub-standard shipping to weaken. This was noted in the
Dénaldson .Report in the quotation that ended the previous
séctioh , but this fact has given rise to far more vocal and
péséipnate feelings.
| "Flag States are just a laugh. You tighten up one Flag
State and another one starts. It is just ludicrous. You
never get a lasso on all those different Flag States.
.MosE of the Flag States are not serious players , they
are just in it for the money. But Port States have a
4sefious interest in the quality of the ships coming in
because of their local environment and because they 'do
not want ships screwing up Port facilities. I believe
‘Port State Control is the best Answer because Ports
have no axes to grind , no contractual liabilities or
contractual obligations to the owner. If the Port
authority does not like his ship , they should have no
| problem about making it pretty damned public."!®

,SbméQOf the complaints which concern the effectiveness of Flag
States have recently focused on the part played Dby
E}as%}ficat%on societies. Many Flag States rely heavily upon
cigggificatibn societies to ensure that their vessels comply
wi#h standards laid down by the I.M.O . Just as all Flag States
Q;E"ﬁbt of equal standard , neither agé classification societies
and not all the societies apply the rules with the same

enthusiasm and care. This results in some shipowners leaving the

¥ Tylane lecture pg6

¥ Clarke: bp cit pg204 ; quoting Roger Nixon
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tougher classification societies for the more liberal ones ,

with a _resulting lowering of standards. Apparently the
ciésSification society community has been listening to these
complalnts and some members have taken action. In March this
year (1995) the world’s three leading classification societies ,
Lloyds Register , the American Bureau of Shipping and Det Norske
Veritas , joined forces to launch a new series of initiatives to
combat the problem of sub-standard shipping. The societies , in
an article in Lloyds List!® , said their aim was to establish a
mome;E;m for change that would be unstoppable. The initiatives
;nclude automatically suspending class for vessels whose special
‘reﬁewal and annual surveys become overdue , withholding class
ffom vessels shifting register until all requirements of the
pfeyious society have been met and releasing vessel information
hiﬁherto regarded as confidential to Flag Sates , Port States
aﬁd Insurers. The societies also decided to tighten procedures
for the employment and control of non-exclusive surveyors and to
ietfoduce a2 minimum standard for monitoring surveys , as well as
hew criteria for the qualification and training of their own
_sﬁrVeyors. They also decided to establish new procedures for
respondlng to Port State Control before and after inspections.
The soc1et1es are under no illusion as to the fact that these
steps ‘will cost them financially and they expect to lose
business in ‘the short term , but according to the societies the
cost is not 1mportant It is hoped that this move will have the
dSEZEéd effect of causing the other classification societies to
come around to the same position. This 1is a positive move
towards addressing the problem of the sub-standard ship which
w;ll ’ 'Qe ﬂepe , alleviate some of the pressures placed upon
Fiag‘States and will definitely make the Port State's job far
easier.

© 1 March 29 1995 , pgl
i
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SYNOPSIS

Port State Control has become increasingly more important until
it ‘has now reached the stage where it can be convincingly argued
that it is indispensable. The Port State is , as was mentioned
abébe , the State that has most to lose by allowing sub-standard
ships in its waters. It has a vested interest in controlling the
§hi?s'that visit its waters and ports. It 1is this State that

Will'suffer when o0il washes up on its beaches or wrecks litter

DS il

ifsvcoastngnq port entrances. It is this State that will have to

fQot the bill when the owner disappears without a trace. It is
tﬁié State that will have to repatriate the crew should they be
1u¢ky enough to survive ; if not , this is the State that will
hé%e‘the grim task of recovering the bodies wherever they turn
up. It -is unreasonable to expect the Port State to wait and
watch as all these things happen. Port State Control is an
essential and probably the most effective , measure in the war
oﬁﬁsub-standard shipping. We should have learned from trade and

industry by now that , if you want something done well , there

must be an incentive. The Port State , of all the participants

4in‘the war on sub-standard shipping , finds the best incentive

in self preservation.

Wifh'this in mind we shall consider the most effective way of
iﬁproving the Port State Control system in South Africa. To do
this effectively , we shall look at comparative jurisdictions
thét'have‘a reputation and a record to match , of having good

PérFVState Control measures.
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PORT STATE CONTROL IN THE UNITED KINGDOM
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PORT STATE CONTROL IN THE UNITED KINGDOM

In the United Kingdom (U.K) the Marine Safety Agency (MSA) is
réSponsible for carrying out both Flag State and Port State
CdntrQl inspections. The MSA came into being on the 1 April 1994
and‘is an executive agency of the Department of Transport. Prior
td.fhe MSA , the Surveyor General's Organisation (SGO) was part
of the marine directorate of the DOT. The function of the MSA is
similar to that of the SGO , although it has taken on additional
reépqnsibility in the form of the Register of Shipping and
Seamén.'The MSA operates within a strategy for marine safety and
the prevention of pollution from shipping , laid down by the
Secretary of State for Transport , on advice from the
dépattments Shipping Policy Directorate , after consultation
witH:theﬂMSA. The aim of the MSA is "to develop , promote and
edforce high standards of marine safety and to minimise the risk
of pbllution of the marine environment from ships , within the

policy framework set by the Secretary of State."!

Thé ”MSAi has three main areas of activity , viz. Marine
Stéhdards ’ Survey and Certification and Inspection and
A Enforcement. There is no real difference between Flag State and
Port ‘State responsibility with respect to the approach each has
to;theif task. The MSA is well staffed in comparison to other
similaf bodies and , at 1 April 1994 , it had a staff compliment

of :376. Of these posts , 198 are for professionals who
concentrate on the technical aspects , including the survey and
inspeétion of ships. The MSA employs three basic clésses of
suﬁ&gybrszz

(a)‘Nautical Surveyors - These are all ex-seafarers with the

 -requisite high qualifications. They have all served as a

4

I DQnaldson Report , par. 6.16 , pg60

?'Donaldson Report , Appendix C , para. C.14 , pg 417
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Master or Chief officer on foreign going ships and have

“good and safe service records.
,Tb) Engineer and Ship Surveyors - These are usually
L ex-seafarers , some with a Royal Navy background and
 are generally chartered engineers. They are also required
_to havé'qualifications of a high standard and must have
at least three years experience as a watchkeeping
engineer.
{Cf{Ship Surveyors - These must have a degree or equivalent
in paval architecture. They must have at least seven
years experience , following a suitable period of
”training , 1n an establishment concerned with ship
N building , design , operation or relevant research ,
| including at least three years in a position of
B responsibility.
CLééfly , these posts are not taken lightly , as can be seen by
thé 'strict_ qualification requirements. Marine surveyors are
expécted to cover a wide range of duties , including the survey
of!ﬁullé , main and auxiliary machinery , boilers and navigation
eqiipment and inspection of manning and cargo aspects such as
overlqading"and passenger and crew accommodation. The surveyors
area not split into Flag State/Port State groupings:; the

suseybrs can be called upon to do either.

Porf*fétate Control inspections in the U.K are based upon the
prbcedure laid down by the Paris MOU. The actual inspections are
carried out 1in a prescribed manner and include preliminary
inspections and inspections of specific areas (which may result
in a more detailed inspection by a single inspector or a team of
inspeétorS).(Once the inspection is completed , a preliminary
reportgof the ‘inspection is filled out. A more detailed report
mayiﬁéicqmpleted later and the main details are entered on the
SIRENAC .database. In the U.K , Flag State and other work is

statutoryaand'therefor takes precedence over Port State Control.
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Port State Control inspections involve approximately 7% of the

MSA's staff resources at an annual cost of 1 million Pounds. The
Dohaldson Report makes an interesting comment here by comparing
the amount spent on preventative measures viz. the 1 million
Poﬁnds!and the amount spent on measures to respond to disasters

viz?f3.5 million Pounds. Surely prevention is better than cure??

A major investigation was launched in January 1993 in the U.K
undé;Athe guidance of Lord Donaldson ,
A "to. advise on whether any further measures were
' appropriate or feasible to protect the U.K coastline
from pollution from merchant shipping."?

The thrust of the enquiry was directed at the prevention of
‘pollﬁtion but the report dealt quite extensively with the issue
of ‘Port State Control and made a number recommendations of

value. The Report was presented to Her Majesty in April 1994.

SAFER SHIPS CLEANER SEAS

.Thigireport , referred to as the Donaldson Report , considered
the need for Port State Control and , while it recognised the
long term aim as being the improvement of Flag State Control ,
it recognised that until that occurs , Port State Control will
be the U.K's first line of defence against the pollution of its
coastline.® The report also suggested that Port State Control
could not be fully effective without the collaboration of States

in a particular region.

THE PARIS MEMORANDUM OF UNDERSTANDING AND THE U.K
The 'Paris Memorandum of Understanding (MOU) of 1982 has sought
to address a number of problems and uncertainties that arise

from- the international conventions and IMO resolutions. The two

3 Safer Ships Cleaner Seas pgl43

% Opening page of report

j.pg135



- 20
-important problems it tries to rectify , as stated earlier , are

fipstly , the protection of good shipowners from inspections at
vevé:y port of call and , secondly , the fact that sub-standard
Sﬁibs are not adequately dealt with. The MOU seeks to address
these problems by:
‘ ‘"co-ordinating and harmonising the efforts of parties
in relation to Port State €ontrol with the objective
of achieving greater success in securing the
compliance of ships with international standards
regarding the safety of life at sea , pollution
prevention and on-board working and living

conditions."®

In ;April 1994 the parties to the Paris MOU ‘were The U.K ,
BeIgiumr, Finland , Denmark , France , Germany , Greece ,
Ifeland«, Italy , The Netherlands , Poland , Portugal , Spain
and Sweden. The operation of the MOU is coordinated by the
Porﬁ Stéte Control Committee , which has representatives from
ea¢h of/the member States and the European Community. The IMO
and ~ International Labour Organisation act as observers. The
4 Secfetériat serves the commission and is responsible for the
daiiy ‘running of the MOU. The Secretariat 1is based 1in the
Netherlands. The MOU utilises a database called SIRENAC

(Systeme d'Information Relatief aux Navires Controles) which is
maintained by the Centre Administratif des Affaires Maritimes
(CAAM) at St Malo , France. Ship inspectors in the U.K also have
access to a database called the Ship Inspections And Survey
(SIAS) database. This database contains details of both surveys
and .inspections of U.K flagged ships and of Port State Control
inspections carried out in U.K ports. SIAS is capable of holding
more .detailed. Port State Control information than SIRENAC. The
MOU'#Embérs have agreed to inspect not less than 25% of the

foreign ships entering their ports in a year. They have further

£ pg 138
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agreed to avoid inspecting ships outside targeted categories if

they have been inspected within the previous six months , unless
there are clear grounds for doing so. It is estimated that 80%
of ships entering the Paris MOU ports are inspected at least
oﬁcéya yvear. The U.K has set itself a higher target than the 25%
adopted by the Paris MOU , viz.30%. The U.K has succeeded so far
in achieving this rate of inspection. The Donaldson Report feels
that the increased rate of inspections is reasonable as long as
the préportion of sub-standard ships is as high as it is.” The
report even suggests that an increase in this rate of inspection
f §ubject to 'a system whereby good shipowners are sheltered ,
would'not be unfounded.? The contrary argument that the Report is
trying to quell here is the argument that increased inspection
unduly disrupts the life of vessels. There has been an attempt
to target certain ships where the consequences of deficiencies
would be particularly serious or which are more 1likely than
othérs to be sub-standard. This has been achieved by an
agreement between the Paris MOU States which currently requires
‘thém.to'pay special attention to:

(a) Passenger and roll-on roll-off ships.

(b) Ships with a sbecial hazard such as oil , chemical or gas

carriers.
(a) Ships which are known , from Paris MOU data , to have had
' several recent reported deficiencies.
(d)‘Ships of specified Flag States that have a poor safety
record as measured by their detention rate within the
-+ Paris MOU.

(e) Bulk carriers.
The“dee towards targeting specific States represents a major
development which was long resisted by some Paris MOU member
States. "It recognises that failings may lie not only with

the operators of the sub-standard ship but also with

7
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the supervision and control exercised , or not

exercised , by her Flag State."’

dﬁ;thé 14 783 inspections carried out in 1992 , the Paris MOU
rgpbrf for that year showed that over 45% revealed deficiencies.
Oﬁ?,these ., 5.6% were so serious that they resulted in the
detgntion»of the vessel in the interests of the safety of crews
and of ‘the environment. The Donaldson Report suggested a
strétegy for . the future as it considered that the figures
,reQQaled indicated that
| ‘"some shipowners have reached the conclusion that the
balance of commercial advantage lies in ignoring the
effects of the Paris MOU Port State Control."'°
Th;_RepQrt believes that such a conclusion is reached only after
thefbarties;have considered and weighed up
(af-the chances of being inspected;
(b) the chances of the sub-standard condition and operation
of their ships escaping detection upon an inspection
,;*and
(C)Tthe degree of the adverse consequences of an inspection
:j'which reveals that a ship is sub-standard.!!
TheLRéport concludes that the objective must be to alter the
above equation by
"improving both the apparent and the actual chances of
the ship being inspected , improving the detection
rate amongst ships inspected and increasing the
financial and other disincentives to be found to be

operating a sub-standard vessel."!?

% Para. 11.20 , pgl39
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. \
The principle recommendation designed to achieve the above is

foﬁnd in paragraph 11.40 of the report and is a system of self-
téfqéting to be introduced throughout the Paris MOU region. The
Foundation of the scheme would be a shipborne record of the
result of Paris Mou inspections - the Paris MOU logbook coupled
wif% a new notice requirement. The self-targeting system should
not be confused with self-regulation and it would oblige ships
to ‘report themselves to the regulators. The self-targeting
syStem'would apply to ships belonging to the register of a Paris
MOU - State even when visiting ports in their own country of

registration.

The Report recommends that the U.K Government , together with
its Paris MOU partners , should introduce a Port State control
log book for ships calling at Paris MOU ports!®. The idea being
similar to that of the MARPOL requirement that certain oil
tankers carry a survey history file from mid-1995 onwards. The
form of the log book would be decided by agreement and would be
issuéd to vessels upon their first inspection by a Paris MOU
Port State Control authority. The report is quick to stress that
the .introduction of the Paris MOU log book would in no way
dispface the need for the SIRENAC database. The fact that the
logbook had been issued would be included in the computer
recgfd._The database would also be required to check that no
unauthorised additions or omissions had occurred in the new
logbooks and also to provide statistical and other information
such as .the proportion of ships in particular categories which
were subject to notice requirements. The Report also notes that
the capécity of the SIRENAC database is limited , in that it
recd:ds whether deficiencies were found or not and , if so , the

broad category of the deficiency'. It does not reveal the extent

13 para. 11.42 , pgl44
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and nature of the inspection (e.g. bridge , communications ,

safety devices etc.) or a detailed description of the
déficiencies. This information , according to the Donaldson

Report , could and should be stored in the Paris MOU log book!®.

TH$ SELF-TARGETING SYSTEM

jOﬁééfthe system started , every vessel bound for a Paris MOU
port which had not been the subject of a Paris MOU inspection
within the previous 12 months (perhaps six months for some types
of- vessels) would be required to give the Port State Control
authoritjxof the State concerned 48 hours notice of her intended
time and place of arrival. As far as resources permitted and it
woﬁld'be essential that they did so permit , that ship , on her
arrival , would be subject to as fhorough an investigation as
infernational law allows. Ships would be required to continue
giVingvnotice at each Paris MOU port until inspected for the
firét time under the new system. At the first inspection\the
shib. would be issued with her Paris MOU 1log book. This
reqpirement would also apply , once the system was established ,
to-any ship visiting a port in the Paris MOU region for the
first time. Failure to give the required advance notice of 48hrs
couid“lead to a discharging or 1loading ban for 48hrs from

arfival; a case of the punishment exactly suiting the crime'®.

Thes¢bntrary argument is that the Port State Control authorities
Could'find out whether a ship had been the subject of a Paris
MOU insﬁection by consulting the Paris MOU database. This is
cor#éctf , ~although access to the database can be subject to
deléys._Furthermore the report responds by saying that harbour
adthdrity information as to whether and when the ship will

arrive is not as easily attained as from the ship herself or her

1% ibid.
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ow@érs”. The Report does continue to stress that this is not the

boiﬁt and that the primary object of the exercise is to draw the

atténtion of. the shipowner to the fact that his ship is highly
likely to be inspected'®.

The subsequent self-targeting regime would depend upon the
result of the first inspection. The Donaldson Report envisages
several possible scenarios'’:
(ay'nd'deficiencies are found. If this occurs it would be
B recorded in the Paris MOU log book which the Master would
be able to produce whenever he entered a Paris MOU
”, port. Prima facie it would be a passport to freedom from
~ inspection for the next 12 months (six months for
"some vessels) in the absence of clear grounds for
suspecting that deficiencies have been overlooked or that
deficiencies have arisen subsequent to the inspection.
" This , according to the Report , should be appreciated by
shipowner's and managers who take the trouble to ensure
that their ships are maintained to or above the
iappropriate international standards. At the end of the 12
‘months , or the appropriate period , the ship would be
required to report again on her next visit to a Paris MOU
"port. It ‘would be for the authorities concerned to decide
-whether or not to inspect her. Ships which were
'Consistently found to be free of deficiencies should
'éXpect to be inspected progressively less frequently.
(b) deficiencies are found which do not justify detention and
are remedied or are said to have been remedied before the
"ship sailed. This ship would be required to give advance

"notice of her arrival at subsequent Paris MOU ports of

Y para. 11.47 , pgl4s
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k',call until an inspection resulted in a report that no
gdeficienéies were detected.
(C}_deficiencies are found which would justify detention ,
" but for the fact that the owners undertake to effect the
repairs at a subsequent port of call. There would be two
' consequences in this situation. Firstly , the specified
' -port wOuid be informed regardless of whether it was a
7 Paris MOU port or not. Secondly , the notification
 requirement would be longer lasting than if the
deficiencies had been remedied before the ship sailed. At
' : the'ship’s next Paris MOU port of call she would be
"'“inspeéted to confirm that the deficiencies had been
”-remedied and the notification requirement would be
W7eremoved only if on a shbsequent inspection she emerged
“with a cléan bill of health. If the inspection at the
j“inext visit to a Paris MOU port revealed that the
7; deficiencies still had not been put right the ship would
’be subject to detention. Continuing the notice
t;féquirement would help to meet the problem of following
- up on ships which were given leave to remedy deficiencies
. "at a subsequent port of call.
(dffdéficiehcies are found which lead to the detention of the
) vessel. ‘A notice requirement would be imposed or , if
7¢already in existence , maintained for a further period of
’ 12 months after which the normal initial notice
requireméht would again apply to the ship. Such a ship
a1JWould be liable to inspection at every visit to a Paris
b MOU port within the 12 month period even if inspections
‘.during that period find her free of deficiencies. Whether
~she was or was not inspected on each occasion would be a
- matter for Port State authorities in the light of the
"results of subsequent inspections , but the shipowner
“would know that his ship was at a high risk of being

 'inspected;

26
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The: Donaldson Report considers it a mistake to concentrate

atfention,simply upon individual ships. The Report considers it
tritg that there are no sub-standard ships without sub-standard
owners or managers and , in so doing , concludes that if one
sH;p'iﬁ a fleet in the same ownership or management failed to
meét,international standards , there is a high probability that
oﬁhérs also will. The Report therefore recommended that if more
tﬁan,oné'of several ships in the same ownership or management 1is
fougd to be sub-standard on inspection in Paris MOU ports , a
ndtice requirement should be imposed on all the ships in the
same  ownership or management?®.
o "To enable the targeting of certain shipowner's and
managers we recommend that:
(a) ships with a notification requirement should be
required to disclose the names of their owners and
manégers when giving notice to Paris MOU authorities
; and
(b) the names of owners and managers should be
recorded both in the Paris MOU logbook and on the
SIRENAC database. SIRENAC already records the names
of owners but will need to be amended to include

managers as well."?!

The ‘suggested écheme is also aimed at causing as 1little
intdh?enience‘ or extra work to the Master of the ship as
posgible e.g the advance notice of arrival under the scheme
shdﬁld be capable of being combined with any other reports
required by MAREP (Marine Reporting , a body formed by the IMO)
’ the)European Community directive on vessels carrying dangerous
godds Qr any other scheme. The report also envisages that the

exceptions to the self-reporting system be as few as possible

% para. 11.49 , pgldé
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but ., for reasons of practicality , the notification requirement

shouLd jnot be applied to cross channel and other short sea
ferrieé which call at Paris MOU ports several times a day.
Spgciél attention is envisaged for such vessels because of the
risk to passengers (e.g. The Herald of Free Enterprise) but this

is’better achieved by a regime of inspection tailored to their

special voyage patterns??.

The Report envisages little difficulty in the monitoring of the
self-targeting since if any ship arrived in a Paris MOU port
without having a Paris MOU log book on board and without having
given advance notice of her arrival , she would clearly be in
bfeééh bf her obligations under the scheme. Equally the log book
, 1if produced , would show whether the ship was subject to a

requirement. to give advance notice of arrival®’.

The RepOrt also considers the need for a degree of discretion to
be iﬁvolved in the inspection of ships. The Report goes as far
as attaching "great importance" to the maintenance of the
discretion of Port State Control inspectors. Shipowners and
managérs with a good record are deserving of consideration and
in these cases an inspection may reasonably be of limited scope.
The Report does , however , stress the importance of proper Port

Stéfe.Control in upholding international standards®‘.

Thé §ffect of the proposals on self-targeting are considered by
the'Dbnaldson Report to place greater emphasis on the Paris MOU
criteria, relating to ships with known recent defects. Other
criteria would still remain in place. These criteria would be

takéﬁ'into account in two situations; firstly , as a guide to

?? para. 11.54 , pgl47
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the  use of resources not committed to other inspections as a

résult of self-targeting and , secondly , in order to provide a
chéék on Fhe extent to which self-targeting was proving
éffebtiQe in high risk categories. There would continue to be a
need‘fbr some random inspections independent of self-reporting
iﬁ  order to ensure that ships were complying with the

notification requirements?®.

THe,Paris MOU system utilises the quota System viz. Paris MOU
Staté? are obliged to inspect 25% of the foreign shipping
eﬁtéring its ports per year. Under the system proposed by the
report it would be self-targeting which would dictate the
proportion of tpe work undertaken by each State and the existirng
quqtas would become redundant. "The work would be demand led not
quoté led"?®. The Report envisages the burden of the work in the
Nérth' Eaét Atlantic falling upon The U.K , France , The
Netherlands and possibly Germany because these countries provide

a first and , often only , port of call in the area.

SOUﬁCES OF INf‘QRMATION
The:Report considers the use of information from third parties
in Port State Control inspections and attaches importance to the
Pdrt ‘State Control inspectors having access to the widest
poésible‘sources of information. Some of the sources discussed
and éOnsidered are:

(é):harbour'authorities. Port State Control in the U.K relies

f‘ heavily on information from harbour authorities on

impending arrivals at U.K ports. The Report suggests that
;;‘Should it become clear that harbour authorities are not

',prbviding this information as required , we recommend that

2> para. 11.47 , pgl4s
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the U.K government should consider imposing a statutory

.obligation to ensure they do so?’.

(b)'pilots , harbourmasters and others are also a source of

"“’potentially useful information.

“(é) major 0il:companies which carry out tanker inspections.

J TVThe Report makes reference to evidence received from one
:"major 0il company that , of the 3500 tanker inspections it

cérried out in 1991 , about one in five were sub-standard
to the extent that they could not be recommended for

. charter®.

(@YAthe Salvage Association (founded in 1856 by underwriters
" in London to carry out and co-ordinate surveys on behalf
joffthe underwriters. The association now acts as the

technical arm of the London Insurance market.) which

."cohducts surveys on behalf of the Joint Hull Committee
of the Institute of London Underwriters and Lloyds
" Underwriters Association. It is reported?® that by June

1993 , full Structural Condition Surveys had been carried

’ ¥iout on 147 ships of which only 30 passed first time
without the need for recommendations. Almost 800 less
‘intense Condition Surveys had also been carried out , a

number of which matured into full Structural Condition
?Surveys. The Salvage Association also has information on

. worldwide marine casualties and incidents which ,

until 5 April 1994 , it made publicly available on a

+ daily basis. The Report recommends that the U.K

xﬁigoVernmenp ask the Salvage Association to reconsider the

-~ halting of this publication®.

¥’ para. 11.61 , pgl49
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(e) the Protection and Indemnity clubs. The U.K club has a

. programme of ships visits which concentrates on various
':Aaspects of a ships performance including standards of
‘:operation and management. It was reported® that
between June 1990 and July 1992 , 832 ships were visited
" and of these 349 were in an acceptable condition , 403
: had minor deficiencies which required attention and 80
réceived such adverse reports that they were required to
'_Undergo a condition survey under club rules.
(f) the classification societies who carry out surveys on

behalf of Flag States and shipowners.

Thésé'ére additional sources of information which are available
énd would be beneficial to Port State Control. The Report
considered the value of these sources and also considered a
statutory obligation to make these reports and observations
available to the MSA’?’. The Report , however , came to the
cor;cl,u_sion that this would be undesirable as it might create
conflicts of interest and confidentiality and could also result
ih reports being characterised by tact rather than by realism.
In:this light the Report recommended that the DOT should foster
thé'a"closest possible relations®*" with these sources of
info;mation and , to the extent that they too have a need to
kndwua should make their own information available to them®'. The
Report - further recommended that the U.K government should
enéourage other Paris MOU countries to adopt a similar approach.
The " Report makes particular reference the 0il Companies
International Marine Forum's (OCIMF) Ship Inspection Report
Exchange (SIRE) which was launched in October 1993. The Report

expfeéses its support for SIRE which involves the voluntary

“ 3 ibid.
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submission of tanker inspection reports by the 34 members of

OCIMF to a central database. Information is available to all

OCIMF members and also to non-member organisations®.

SATURATION INSPECTIONS

The Report also considers the notion of saturation inspections®®
, which would involve the U.K government occasionally inspecting
all ships entering a particular port in a particular period. The
Report considers that the perceived risk of inspection is at
least as important as the actual risk itself. This system of
saturation inspections is already undertaken by U.K Port State
Control on an occasional basis. While the Report recognises that
at any particular time a saturation inspection in one port may
reduce the actual risk of being inspected in other ports , the
shipowners will be required to weigh the risk that their ships
may be destined for a port where there is a 100% inspection
rate. The Report continues to recommend the adoption of such a
programme throughout the whole Paris MOU region and suggests
that the programme and its results should receive maximum
publicity (while no advance notice should be given as to where

such inspections are due to take place).?’

Thé:Report recommends that the U.K government should highlight
exceptional cases of sub-standard ships more frequently and
persuéde its Paris MOU partners to do so as well. This
recommendation was made in the light of one such case. This
involved a general dry cargo carrier , the MV Stella , which was
inspectéd in Southhampton in November 1993. She was built in
1965 and registered in St Vincent and Grenadines. In the

previous two years she had been detained at various MOU ports no

3% Para. 11.64 , pglSo0
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less than three times. She was found to have a number of serious

deficiencies which eventually resulted in the vessel leaving
Séuthhampton under tow. This particular incident was highlighted

in the press and was featured prominently on local television.

ENFORCEMENT

The. Report also looks towards increasing the seriousness of the
cohéequences of deficiencies being found. The Report advocates
thé' position that the consequences of any inspection which
reveals deficiencies must hurt the shipowner®®. The Report refers
toLthé Australian report , Ships of Shame®’ , which recommended
thafta_penalty surcharge be imposed on sub-standard vessels®.
This idea was rejected by the Australian government on the
grounds that detention , and the cost incurred thereby , 1is a
sufficient sanction. The Report , while acknowledging this fact
, points out that this very fact , together with a threat of a
claim for compensation under SOLAS Chapter I Regulation 19(f) or
under equivalent provisions ~in other conventions and the
strength of the representations which are usually received from
thosé‘ with an interest in the vessel , renders detention a
sanCEion wﬁich is used with extreme reluctance''. The Report
fa&oﬁfs a scale of increasing sanctions to be applied not only
in cases of detention but in other cases where detention is
deemed inappropriate. The Report considers a number of such
sénCtions with particular emphasis on the denial of the right to
enter U.K ports and the denial of the right to discharge and

load: It rejects the sanction of denying access to U.K ports but

2% para. 11.70 , pglsl
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clearly recommends that the U.K. should itself act and encourage

other Paris MOU countries to take powers to impose the sanctions
suggested’®’. The Report supports sanctions that affect the
diSchérging.and loading of vessels in Paris MOU ports‘’. These
sancfions range from a few hours to an absolute ban on a
particular ship or fleet of ships for a longer period , perhaps
several months. A change of flag or the name of a ship is not a
bar to such action as all ships have permanent and immutable IMO

numbérs which would be used for identification purposes®‘.

EC@NOMIC IMPLICATIONS OF PORT STATE CONTROL
One. of .the most important functions of the Donaldson Report was
td%i¢bnsider the economic implications of the measures it
recommended. Clearly , new measures and 1ideas can not be
rationalised or considered until a monetary amount can be placed
alongside to ascertain whether the new measures are indeed
viable or merely wishful thinking. The Report follows the
brinciple that it is the polluter or potential polluter who
shéuld: pay’®>. It has been argued that "policing” inspections
shéqld not be payed for by those being policed. However , the
Report gives a couple of examples where this takes place and is
considered entirely acceptable. The most important example is
thef'Civil Aviation Authority which recovers its costs 1in
ehfdrcing safety standards from aircraft operators through  the
feéié it charges them. The Report is of the opinion that the
numbers, of such charges are 1likely to increase rather than
deéteaée and can see no reasons why Port State Control should be
any  different from the Civil Aviation Authority*®. The Report
92 par. 11.72 , Pgl52
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favours a system that recovers costs in an equitable manner and

imposes penalties where they are deserved'’. An important part in
this consideration 1is that all ships receive equal treatment

within the Paris MOU club and for ships of all nations.

Thg' Report believes that the best solution is to charge the
shipowners for inspections on the basis of rates which would
produce a full cost recovery‘®. The reasoning here being that the
need for Port State Control stems from the conduct of the
industry as a whole in putting sub-standard ships to sea. The
Report believes that a modest extra charge for Port State
Cont;ol is a small price to pay for the potential benefits. The
Report then addresses the question of whether there should be a
scale of charges or whether there should be a single flat rate?
The Australian Maritime Safety .Authofity uses the flat rate
system which has its benefit in its simplicity. The Donaldson
Report . ,however , favours a scale of charges and believes that
this system has "considerable advantage"” in that the heaviest
chérdes will fall on the worst ships‘®. It does recognise that
such é system will result in the average charge being heavier
bﬁt. believes that the incentive 1is <created to have no
deficiehcies and in so doing avoid inspections. The Report
further recommends that a new fund be set up to pay for all Port
State-Control inspections and that this should be funded by the
shipping industry through a charge®®. The U.K government is
encouraged to consult widely , not only with its partners in the
Paris MOU , on the system of charging for Port Stage Control.
Thé'?éim should be full cost recovery and the system should

enshré , as far as practicable , that ships found to be
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seriously deficient incur higher charges than those found to ig/
free of or with only minor deficiencies. The Report suggests
that the long term aim should be for a similar system of
cbarging to be applied by all Paris MOU States . The principles
tq belfo%lowed should be that the charges should be sufficient ,
"but not more than is required , to meet the costs
taking one year with another ; that clear , separate
{éccounts should be published ; and that economy ,
effectiveness and efficiency should be

demonstrated.""!

SYNOPSIS

It;is ciear that the U.K enjoys an advanced system of Port State
Coﬁfrol and that the whole subject receives a great deal of
attention. The U.K has been rather fortunate to date that no
sefious casualties have occurred off her coast and that those
casualties which did pose a threat did not turn out as
disastrously as anticipated e.g The Braer and the Tory Canyon.
Whét is clear is that the U.K has identified the threat and has
also’ identified the measure that will most help to combat that
threat. The U.K's commitment to Port State Control is clearly
visible through her present system of Port State Control , her
involvement in the Paris MOU , and her investigation into ways
in twhich to make the system more effective (The Donaldson
Report). The U.K presents a good example for other States to

follow if they are serious about Port State Control.

i

3! para. 22.26 , pg3sl
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PORT STATE CONTROL IN AUSTRALIA!

The. . second comparative Jjurisdiction we shall 1look at 1is
Australia. Australia is not far behind the United Kingdom in its
.ihitiatives regarding Port State Control. While Australia may be
régarded as a successful Port State Control State , it has only
réCently moved in the same direction as the U.K by looking at a
regiénal system of Port State to compliment its national
méaSures. Up until this stage , Australia has relied on its own
meaéureé to protect its coastline and those who frequent its
pbfts , a position that South Africa is currently in. For this
réagon Australia is probably a more useful jurisdiction to look

at when_considering the South African position.

“THE AUSTRALIAN SYSTEM

THég'Australian Maritime Safety Authority (AMSA) conducts an
extensive ‘Port State Control programme. This programme is
carfied out in accordance with the authority and
responsibiiities under the Safety of Life at Sea Convention
(SOLAS) , the Marine Pollution Convention (MARPOL) , the
Iﬁterhational Load Line convention ’ the International
Cbn&éntidn on Standards of Training , Certification and
'Wé%éhkeeping'for Seafarers (STCW) and other relevant conventions
aﬁd fesolutions (these being the same as those in the United
Kiggdom as set out in the previous chapter). Australia , like
aﬂy"gothér signatory to a convention , has an obligation to
imﬁlement and administer the various conventions to which it is
a signatory. The current programme that AMSA follows with regard
to_thé\inspection of foreign flagged ships visiting Australian
qutg:was commenced by the Australian Department'of Transport
aﬁdLCommunications in 1986. In February 1987 this programme was

1 All information and statistics on Australian Port State

. Control come from the Australian Port State Control
' Report of 1994 by the Australian Maritime Safety
. Authority.
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extended to cover health and safety standards based on the

International Labour Organisations Merchant Shipping Convention
of 1976. With the establishment of AMSA in 1991 the control of
these activities was passed on to AMSA. AMSA is , therefore ,
responsible ~for a host of functions and can administer
Australian law so as to give effect to international maritime
saféty and pollution prevention conventions. AMSA has its head
offiée in Canberra and , apart from the staff located here , it
has some 45 surveyors under its employment situated at its 16
offices throughout the country. These are the staff that are

responsible for conducting the Port State Control inspections.

Undér_ its current Port State Control system the target for
iﬁspections of foreign ships visiting Australian ports is 25%.
This percentage is based on the number of ships eligible for
ihSpécEion that visit Australia during a given year. An eligible
ship is- a ship which has not been inspected by AMSA within the
sii‘ months (three months for passenger ships) immediately
preéeding the date of arrival at a port. The number of
inspections carried out 1in Australian Ports has steadily
inéfeased since AMSA took over in 1991. The - 1991 total of
foféign ships inspected of 783 has grown substantially viz. 1720
sﬁips inspected in 1992 , 2003 ships in 1993 , and 2406 in 1994.
The 'higheSt number of inspections occurred in the ports of
Déﬁpier , which had 260 inspections in 1994 , New Castle , 264
inspections in 1994 , and Sydney with 184 inspections in the
same”year. These figures represent actual inspections undertaken
by’AMSA surveyors. In addition to these inspections , customs
officials check statutory certificates of all foreign vessels on
arrival and departure from Australia. The inspection percentage
of these is almost a perfect 100%. The 2406 ships inspectsd in
1994 represent 72 countries , the total number of ship visits
made in Australian ports during 1994 is estimated at 11 800.

Mahy. of these visits were made by regular traders and ships



céliing at ‘more than one port. Of these 11 800 ships , it ig
estimated that 4198 were "eligible" ships. This means that the
inépection'rate of target ships for the year of 1994 ran at some
57%. This 1is an exceptional rate of inspection and is more than
double the target set by AMSA. Well over half of the vessels
inépegted , some 60.59% , were bulk carriers , the next highest
waé'céntainer ships , coming in at 8.18%. The Flag State that
‘héd"thé most of its ships inspected was Panama with 407
inspéctiéns , followed by Liberia with 209 inspections and the
Philippines with 190 inspections. The above two statistics |,
tyﬁé',of_ ship " inspected most and states undergoing the most
inspections , show that Australia clearly targets specific
classeé of ships within its target inspection rate. Dry cargo
catriers are known to be particularly dangerous ships as they
have to withstand great loads and pressures which take their
tbllqonfthe vessel and make the safe usage life of the vessel
sho;tér than most other ships. It is interesting to note that in
the United Kingdom dry cargo carriers are aiso targeted for this
vepy‘ reason. It should also be mentioned that these vessels
would nOt;have_to be targeted were it not for the actions of the
,shippind industry in putting sub-standard vessels of this nature
to seé , demanding that they carry loads that they can no longer
éafely-accommodate. The other figure of interest , concerning
the“Fiags of the vessels inspected , shows us that Australia has
no‘@ﬁalms with targeting States that are known to be flags of
convenience. All three of the States listed as having been

inspected most are flags of convenience.

Theftotal number of deficiencies detected in the inspection of
ships for 1994 came to 9372 and the resulting number of hour' of
deléy_ﬂor detention came to 5767. Considering that relatively
minor-deficiencies may not result in a delay , as they can be
rectified during normal port time , the 5767 hours of delay or
détéﬁtidn suffered by ships indicates the severity of the

defiéiencies presenting themselves at Australian ports. It is
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important to note that 2415 of these 9372 deficiencies were

noted in respect of life-saving appliances and 2027 were noted
in fespect of fire fighting equipment. These deficiencies
acéount for nearly half (47.40%) of the total number of
deficiencies observed in 1994. This is in itself an alarming
statistic ;, as these are the basic safety devices required on
bééfd ships. Their neglect shows a genuine lack of concern for
thé safety of the crew of the ship on the part of the owners. It
ié believed , according to AMSA , that many of the deficiencies
migﬁt of been prevented with proper maintenance and that the
lack thereof is due to: inadequate management of ships by owners
or operators; inadequate inspection or concern on the part of
thé_ship's officers or crew; inadequate provision of resources
for adequate rectification; inadequate inspections by the Flag
State or , inadequate surveys being undertaken by classification
soéieties-authorised by the Flag State to perform inspections.
The ?iﬁport of reduced crew numbers on board vessels also
cdntributes to a lack of time and/or resources available for
equipment maintenance. The blame for smaller crews must be
plécéd squarely at the feet of those who manage the ship as they

are ' the ones responsible for crewing the vessel.

ASjit“was noted above , these deficiencies result in thousands
of hours of delay as a result of detentions. In Australia a ship
is detained under the Navigation Act when the deficiencies
observed during an inspection are considered by the inspecting
officer - to be so serious as to make the ship unseaworthy or
sub-standard. AMSA follows the international conventions'
requirements of informing the Consul or nearest diplomatic
representative of the ship's Flag State of the detention. 1In
1994 153 ships registered in 29 countries were observed to have
deficiencies sufficiently serious to impair their seaworthiness
and- warrant detention. The detention rate expressed as a
peféentage of the total number of ships inspected is 6.36% ,
nearly double the 1993 rate of 3.59%. Of these detentions bulk
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carriers , predictably , accounted for 71.24% of the ships

detained in 1994.

IE “iS” essential to AMSA and Port State Control that the
inépéctors carry out inspections in a uniform manner. To this
eﬁd} AMSA has created its "Instructions to Surveyors". This
paf%icular publication concerns Port State Control and serves to
provide guidance on the selection of ships for inspections and
thé uniformity of these inspections. The selection system used
iszlaimed at providing the most efficient use of surveyor
reéerces by targeting those classes of ships which have proved
to ‘be worthy of special attention. As mentioned before , the
target inspection 1level for the year is 25% of the eligible
ships enfering Australian ports. The uniformity requirements for
ihspectibns are met by the inclusion in the "Instructions to
Surveyors" of a guide for primary inspections and more detailed
insffuctions related to individual aspects of a vessel such as
life "saving and fire fighting equipment , as well as the

sﬁiéngth and watertight integrity of the hull.

Thé*information;on Port State Control inspections carried out by
AMSA isvStored and collated in a computer system called SHIPSYS.
This7SYStem is operated on a mini computer in Canberra. The on-
line and multi-user data entry 1is provided via AMSA's local
area network , leased lines or through public lines via modems.
The>uresults of 1inspections are recorded by the inspecting
surveyor immediately once the inspection is completed. This
information 1is then readily available to all AMSA surveyors
throughdut "Australia. This reduces the 1likelihood of a well
found;vessel being unnecessarily inspected at subsequent ports.
Thié“computer system is continuously being reviewed to ensure
the‘integrity of the data and to simplify procedures for users.
A majdr‘overhaul of the system was intended to be undertaken

this‘yeér (1995) to improve its user friendliness and to make it
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more‘ compatible with similar international systems and to

enhance its use as a management tool.

AMSA.‘has an interest in assessing the effectiveness of 1its
prbgrémme and , therefore , as both a program performance
indicator and as a means of answering industry's questions‘AMSA
hés‘cpmmissioned a study to assess the program. This study is
being done by shipping analysts Simpson , Spence and Young in
Londénf The study looks into the external impact of AMSA's
iﬁspection program. It will initially be a pilot study focusing
oniphe iron ore trade out of North West Australia. It will
cohcentrate on vessel availability for iron ore cargoes and will
lédk"at trends in the freight rates with comparable markets.
AMSA concedes that a one-off report will probably show little ,
howeve; , BAMSA also believes that a trend analysis may be

helpfui»in indicating some external impact of the program?®.
AUSTRALIA AND THE REGIONAL PERSPECTIVE

Within ”Australia there has been a move towards starting a
regioﬁal. Port State Control programme. Prior to 1994 the
Australian Port State Control programme was carried out with
littiefcontact with other countries. It is , however , clearly
visible from the Paris Memorandum of Understanding (MOU) on Port
Staﬁe Control that greater effectiveness can be achieved through
reéiéﬁal co-operation. This resulted 1in the Asia-Pacific.
regidnai Port State Control programme which came into being on
the;‘l ‘April 1994. This programme or MOU requires each
admiﬁistration involved to establish and maintain an effective
sYétem“of:Port State Control with a view to ensuring that ,

withqpt' discrimination , foreign merchant ships visiting its

2 ‘Patrick Quirk (General Manager of ship and personnel
. safety services of AMSA) in his address at the
"Shipping Challenges and Opportunities in the New South
‘Africa" conference in Durban , September 1995 , pg7.
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ports comply with appropriate international standards. An

inspection target rate has been set at 50% of ships operating in
tﬁe,‘region by the year 2000. The agreement requires each
administration to consult , co-operate and exchange information
wiéhythé other authorities in order to further the aims of the
MOUQ.The countries whose administrations are parties to the MOU
aré Australia , Canada , China , Hong Kong , Japan , Korea ,
Méfaysia , New Zealand , Papua New Guinea , The Russian
Féderation » Singapore and Vanuatu. To Administer the MOU , a
committee  énd secretariat were formed. The committee has a
representative of each of the authorities that have adopted the
MOU;: In addition to the membérs of the MOU a number of
ordénisatibns and other countries have attended as observers at
cpmmittée meetings. These include the International Méritime
OrgéhiSation , the International Labour Organisation , the
United>Nations Economic and Social Commission for Asia and the
Pécific:, the Secretariat of the Paris MOU , the United States
offhmerica , Fiji , Indonesia , Philippines , Solomon Islands ,
Thailand_and Vietnam. The committee's first meeting was held in
Beijingiin April 1994 and since then the secretariat has been
esfablished to service the committee. The secretariat of the
Aéia—Pacific MOU has 1its headquarters 1in Tokyo. A computer
dagabasé has also been developed in Canada to aid the
distribution of information on ship inspections between members.
Australia sends the details of its inspections bi-weekly to the

database.

It is'important to note that the agreement follows the example
of:its European counterpart and takes the form of a MOU. AMSA
stfesSes that it is not a diplomatic agreement which requires a
higher'degree of bureaucratic involvement by various government
departménts\which often sees the aims of the agreement disappear

‘within the context of the politics of the situation®. BMSA states

3 op cit pglo

\
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that a diplomatic agreement is also an inflexible instrument

thét~does not readily adapt to changing situations'. AMSA is very
mﬁch in favour of the MOU form and advocates it for all future

agreements on Port State Control®.

SHIPS OF SHAME

The,Report of the House of Representatives Standing Committee on
Transport , Communications and Infrastructure (the committee) ,
Ships of Shame , was published in December 1992. The catalyst
for the inquiry which lead to the Report was the loss in close
succession of six bulk carriers off the Western Australian coast
between January 1990 and August 1991. The most well known case
inéolved the Greek registered oil tanker Kirki. The Kirki was
loéded with approximately‘82 660 tonnes of light crude oil and
wasﬂhi positioned 55 miles off the Western Australian coastal
céhtre'of Cervantes when her bow section fell off. This ship was
in'éiass with a reputable classification society and had been
reqularly inspected and should therefore have been structurally
sound , yet it was clearly not. The structural integrity of the
véééel~escaped the notice of the classification society , the
ship's managers , charterer and crew and , consequently , the
lives' of the crew were put at risk and the coast of Western
AuSttélia and the marine environment faced a major pollution
threat:

ThéiReport makes for harrowing reading at times and the reports
of.fhe conditions under which some crews are forced to live and
work can be described as nothing short of atrocious. While it is
not. relevant to the present enquiry to engage in a discussion of
the‘mérality of these conditions , this writer would be remiss
if'ﬁe did not state that he strongly condemns the occurrences

repéfted and hopes that the Port State Control system in South

4 ibid.
* ibid.

s
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Afrlca will develop sufficently to deal swiftly and strongly

w1th such cases.

Theegeport’made a number of references to Port State Control
ins@éctions and favoured the approach that Port State Control
was?and should be the key element in ensuring acceptable levels
bf maritime safety. The Australian government’s response was
favourable and it accepted the general thrust of the
recemmendations AMSA responded by taking certain measures
1nclud1ng ‘adding to the staff and increasing its offices ,
tralnlng schemes for surveyors and the publicising of details of
1nspectlons The details which are now published not only
1nclude the ShlpS statistics but also expose the ships’ owners
’ rmanagers , as well as a list of the deficiencies. These
details are passed on to the media and various industry sources.
A‘brogress report was tabled by the committee in November 1994
with its focus on the implementation of the december 1992
recommendatlons and the ongoing campaign against unsafe

shlpplng.

SYNOPSIS

Australia has developed a very thorough and impressive Port
State Control system. The voracity with which ‘Australia has
attacked the task at hand is commendable and can serve as an
example to States with emerging Port State Control systems. The
flgupes shown above speak for themselves , however , they do
more than just speak. These figures challenge other States. If
it is_ possible for Australia to achieve such an excellent
inSpection rate then it is possible for other States to do the
same. Australia is a model for States that are not in areas of
the”world where it is possible to implement a Port State Control
syétem by merely Jjoining an MOU. This is particularly true of
Afr;Can. States and South American States. States that are
ee:ious' about Port State Control and all States should be ,

would{be well advised to follow Australia’s leed in creating a
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good local system and then canvassing and initiating a regional

scheme.
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PORT STATE CONTROL IN SOUTH AFRICA!

In this chapter we shall look at Port State Control in the
country that concerns us most , South Africa. South Africa lies by pors
on a major shipping route and as such we see a large volume of

shipping traffic each year. Our ports service and supply vessels
journeying from the east coast of the Americas to India and the

Middle East. We also serve as a stop for vessels on their way

from the western parts of Africa and vessels that are too big to

traverse the Suez canal or are not prepared to pay the canal
feel..Durban is the port that handles the greatest number of

shlps annually in Africa and Richards Bay handles the most

tonnage of any African port. For this reason it is essential;“d% foo
that South Africa has an effective system of Port State Control. Al <
A country which has as much coastline as South Africa has (in
proportion to her its size) must protect its waters , coastline

—_———————————————— e —————

and ports __Jealously from the scourge of the sub-standard ship.
TN

We must never forget that we are firmly entrenched in the third Xioh - ;co/

world and the ramifications of disasters on our coast or -in our woued

«

waters will be far more serious than those in the first world. L sece,

S
ﬂ?\?f"7 r.

THE SOUTH AFRICAN SYSTEM

Inﬂéouth Africa our approach to the international conventions

that the United Kingdom and Australia subscribe to has had to be

a little different. While the end result is the same , the way

Sdhth Africa has gone about subscribing to the conventions is $4=5,7k5
different. South Africa is a signatory to the International Law (&5C

of the Sea Convention (LOSC) , which arose out of the third

United Nations Convention on the Law of the Sea (UNCLOS) , thus,

while we have not yet ratified the convention , we are bound by

-1 'All information on Port State Control in South Africa
comes from a meeting held with Captain Dernier of the
Chief Directorate of Shipping of the South African
Department of Transport. The meeting took place on the

,4 October 1995.
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it.. The Safety of Life at Sea Convention (SOLAS) finds

eipressibn as a schedule to the Merchant Shipping Act? (MSA).
Similarly , the International Convention on Load Lines of 1966°
aﬁdffhe International Convention on the Standards of Training ,
Certification and Watchkeeping for Seafarers (STCW) of 1978' ,
also find éxpression as schedules to the South ‘African MSA. The
International Convention for thé Prevention of Pollution from
sﬁips 6f 1976 appears in the form of an Act with the same name®.
it }é’appagent.that while South Africa may not have been partys
td ﬁhese international conventions , it has ensured the adoption
of'the:sténdards of the conventions by ihcorporating them into
ldéal’iegislation. Another Act of relevance to the operation of

Port State Control in South Africa is the Marine Traffic Act®.

Pértt State Control in South Africa falls under the Chief
Difectb,rate of Shipping in the Department of Transport (DOT).
fﬂi51Cﬁief Directorate fulfils the same function as the British
‘Mafi@é Safety Agency (MSA) and the Australian Maritime Safety
Aﬁﬁharity (AMSA). There is , however , a substantial difference

as'the.Chief Directorate of Shipping is a State controlled body

which is not privatised in any way , unlike the British MSA and
AMSA.| The DOT is fully subsidised by the State and as a result
the amounts it. charges for surveys and imspections is minimal.

Privatisation of the Directorate , particularly with reference

to“.éurveying and inspection duties is a difficult situation.
Privatisation means the Directorate would lose a portion , if

nOtjall','bf its subsidy. This would meén that the Directorate

% Merchant Shipping Act 57 of 1951 , Schedule 2
. ’'Schedule 4 of the MSA.
"% Schedule 5 of the MSA.

~‘5;International Convention for the Prevention of
'~ Pollution from Ships Act 2 of 1986.

% Marine Traffic Act 2 of 1981
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would have to make up the loss by increasing the charges for

surveys. While this is in itself justifiable , in terms of the
argument of the Donaldson Report’ that it is the shipping

industry that put§$§EB:§mnuknxh1mips to sea and so it is the

shipping industry that should bear the costs of policing these

Jﬁl/y,; ot
7
e et f

peer o
ships , it is still likely to result in an outcry from the South ephy

African. industry. It would also be a bold move for the DOT which
at'jpresent struggles under the burden of a low budget. The
Directorate “has—, however , been considering the idea of making

the. survey officers an agency of the DOT. The Directorate is

adamant that it wants to keep the survey officers and their work

with;n F?e control of the DOT and resists strongly the idea of Cﬁ:;;jf
passing_the work on to private surveyors. The reasoning behind j&”/
this is that the private surveyor has a financial interest in

: : : o e G
the surveys it carries out and if it acts too harshly or is y <
wr JIT

perCeived.by the shipowner to have acted as such , the shipowner _ ;
(7((}(07'°°J/

will find another private surveyor to do the work. In short the

scenario is not that different from the one seen in the case of e
\\5?EEEEEEEEEE§§:E§EEEE%§§:Yh?re the unscrupulous ship owner will Jb?%”%?

move his ship to the society that best suites his approach to

business. This would lead to a dropping of standards and a 6’V; .

lowering - of standards within the ranks of those trying to

maintain standards would be disastrous and is not at all an

accebtable situation. This is why the Directorate favours the

idea of keeping the surveyors , albeit within an ageﬁcy , within

its. ranks. These surveyors have nothing to lose by doing their

job properly.

Thé "Chief Directorate of . Shipping employs 18 surveyors at
preéent (October 1995). These surveyors are scattered amongst
the ports on the South African cost. The surveyors are accounted
for in the following ports: Richards Bay 1 , Durban 5 , East
London 1 , Port Elizabeth 1 , Mossel Bay 1 , Cape Town 6 and

’ Donaldson Report , Para. 22.22 , pg351
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Saldanha Bay 3. This is not a great number of surveyors if one

compares it to the numbers in The United Kingdom and Australia.
~A Ve}yvtroubling trend seems to be the loss of these surveyors.
Riéhards Bay has lost one surveyor already this year and Cape
Town and Durban are due to lose a surveyor each this month
(dctbber 1995). The Directorate requires seven more surveyors
(this.ﬁumber includes the three surveyors lost so far this year)
tO'satisfy their minimum requirements and four more on top of
this number to be in a comfortable position. These surveyors do
not only perform Port State Control inspections. In fact , Port
State Control inspections make up a very small part of their
wOfkload as they do have other duties. The bulk of the surveyors
tiﬁe is taken up with the survey of ships , examinations (for
safety <certificate purposes) and casualty investigations.
Becéﬁse of the workload placed upon the surveyors and their
limited numbers , the surveyors will get around to do Port State
Céhtrol;inspections when and if they have the time. The national
target for Port State Control inspections of 25% was seriously
challenged only by Saldanha Bay with an inspection rate of
24.9%. All the other ports mentioned came in at between 1% and
'4%{ The reason for the disparity in inspection rates 1is that
Saidanha Bay was specifically targeted for Port State Control
ihspections due to the fact that in the previous couple of years
a number of vessels have 1left Saldanha Bay only to become
casualties. The result of the increase in Port State Control
‘aétivity at Saldanha Bay has become evident in the decrease of
sﬁb—standard ships visiting Saldanha. This can only be taken to
méén that the message has gotten across that the sub-standard
- ship is no longer welcome in Saldanha Bay. The lesson to be
learﬁed_here appears simple enough: there are no sub-standard
ships 'in Saldanha Bay because of the active Port State Control
‘p:bgramme. If we do the same in all our other ports it 1is

reasonable to expect the same result.
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The- 1993/1994 annual report of the South African DOT® (the

1994/1995 report was not available at the time of the writing of
“thié dissertation) does not , unfortunately , tell us much about
Port State Control. In fact it tells us nothing specific but it
doéé contain  information that helps to highlight the DOT's
iﬁVleement in similar areas. From the report’ we see that the
DOT‘isSued_safety certificates to 31 foreign ships. This means
that at least 31 foreign ships were surveyed , compared to the

1992/1993 number of 33. These safety certificates are not part

%( /(ﬂqél:

v
3‘5( mqj)

of the Port State Control inspection system and are done on_the

gﬁ?r
Su,y ‘[';/“ ‘J

'reqﬁest of the Flag State of the ships in question. Most of
‘—_—_——__.’_____——-——_-——/_——_\~——¥

thesé,requests for safety surveys come from The United Kingdom ,
Iﬁdia , Hong Kong , Italy and The Netherlands. The requests for
safety certificates from South Africa are starting to increase.
Unfoftunately , the figures in the annual report of the.DOT do
nqt state how many Port State Control inspections took place in
the 1993/1994 Yyear. The report!® does , however , show that 24
710 surveys took place during the course of the year. Of these
sufveys 18 134 were examinations of new life jackets. 5413 were
surveys of life saving equipment on fishing boats (South African
fishing boats require a safety survey annually to get a safety
certificate). 704 surveys were of life boats , 121 were surveys
of dangerous goods and explosives. The balance of the surveys
were made in respect of tonnage , load lines , passenger ships
and g;ain ships. All of these surveys represent an increase from
thélprevious year (except for the survey of dangerous goods and
explosives which went from 125 in the 1992/1993 year to 121 in

the 1993/1994 year). As it was mentioned above , while none of

8 Report of the Department of Transport , The South

African Roads Board , The National Transport Commission
The International Air Services Council and the Air
Service Licensing Council for the period 1 April 1993
to 31 March 1994. (Published by Authority)
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these figures tell us anything specific about Port State Contrgi;¢s~ézégﬁ
inspgctions , what we do know is that somewhere in this pile of A%< 7
figures the Port State Control figures find a place.

Thé dnly figures we can quote with confidence about Port State

Coﬁtrol in South Africa , which do not appear in the DOT's

annual report , 1is the national target for Port State Control
‘iﬁépections of 25% and the Saldanha Bay inspection figure of

24;9%. The rest of the ports we know lie between 1% and 4% and

that is about as far as statistics take us.

Thé Chief Directorate of shipping does engage in the targeting

of VeSsels for Port State Control inspections. The Directorate

makes‘a point of targeting specific vessels and does not hide

thg; fact that it does. It targets ships in the following

cé;ggories: {Zuff ads,
(a) Vessels it receives reports about concerning their

condition from industry , pilots or other credible

sources.

(b) Vessels that are old.

(c) Vessels that appear to be in a bad condition (if the

condition of a vessel suggests it may be sub-standard

1

it will be inspected). ‘ \
(d) Bulk Carriers (a common thread with The U.K and !

Australia). \
(e) Dangerous cargoes (all ships that load explosives are \

surveyed and ships carrying certain other categories
‘ of dangerous cargoes are given a visual inspection).
Tﬁé Directorate does not target according to the flag of a
Véssel as it finds that this is not an accurate measure for
predicting sub-standard ships. Another notable absence 1is the
Eﬁaf of the Ro-Ro (Roll on - Roll off) ferry. South africa does
th'have such vessels visiting its ports for obvious reasons.

.THewonly Ro-Ro's that do visit South Africa are not of the ferry
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kind and have stern doors which are generally a lot safer than

thé'Ro-Ro ferries which have bow and stern doors.

A3
Aer'

: . acy o
entering its ports. The DOT receives many such reports annually , /; ..¢

The Directorate also regards as part of its duties the duty to %;p

respond to reports concerning the safety of crews on vessels

| 5
and has the difficult task of having to decide which reports are

genuine and which are purely vexatious in nature. As a rule ,

the Directorate will not investigate telephonic or anonymous

reports. The reagSHIHE_BETHG_fﬁEt~%he—DLLee%erabs’WTIf’Eﬂgaggﬂf

confidentiality and makes this clear , so there is Tno need for
anbnYmous reports. Any such reports are viewed with suspicion

#nd are , in all probability , vexatious. If , however , the

éreQ of a vessel come ashore and are prepared place their
grievance in writing , the Directorate has an obligation to
iﬁVeStigate - the grievance. By no means are all such
iﬂ?éétigations done only if the complaint is placed in writing.

The Directorate also responds to reports from reliable sources

such -as pilots and other credible members of the industry. The
Directorate must , however , be careful here and cover itself

from a legal point of view by having sufficient reason to
ihVeétigate these complaints. A most successful form of co-
operation has emerged between the Directorate and the Transport
aﬁd'ééneral Workers Union (TGU) which falls under the control

ofAﬁhe International Labour organisation (ILO). The Directorate \%% (5o
will pass any complaints it receives on to the TGU. The TGU then TEA
dbesla..preliminary investigation and , if it feels that the
cbmplaint is valid and deserving of serious investigation , it
will refer the matter back to the DOT which will then
investigate the matter. This is especially beneficial with
respect to foreign crews as the ILO has an interest here and a
feduést ‘to inspect from the TGU (clearly linked to the ILO)
pavegﬁthe way for the DOT to initiate a valid investigation. The
ILO ‘connection in this co-operation provides an international

flavour to the Jjurisdiction the DOT has over crew matters. The
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DOT, is nonetheless cautious of getting involved in matters

involving foreign crews , especially matters involving pay
disputes and prefers to pass such matters on to the ILO. However
, where there is a genuine complaint the DOT will fulfil its

obligation to investigate.

Unfortunately it was not possible to get the budget of the DOT
and , therefore , work out what percentage of the Chief
Directorate of Shipping's budget is spent on Port State Control.
What is’ apparent , though , is that the budget of the Chief
Directorate of Shipping is below what it should be and is , in
fact , too low to allow the Directorate to function at the level
it would like to. This is illustrated by the fact that the
Difectorate is eleven surveyors short of beiné in a godd
position as far as surveyors are concerned. The shortage. of
funds is also reflected in the loss of surveyors. It is not jﬁst
a case of there not being enough surveyors , it is more a case
of‘thé Directorate not being able to afford the surveyors. A
sq#QeyOr‘will be paid almost double what he is paid by the DOT
if he goes back to sea. In terms of market related wages , the
apbrokimately R30 000 per annum that the DOT pays its surveyors
is{yell below what persons of similar qualifications are paid on
shére} Thé requisite qualifications for the position of surveyor
in the DOT is<;§§§E::§;;I;;;~‘EI§E§::; , which is a high
qﬁéiification and shouldmiﬁgﬂ}ézagﬁised and rewarded as such.
There 1is a proposed plan for a minimum manning scale to be
achiéved by the end of the financial year which is looking into
increasing the number of surveyors to a minimum acceptable

standard. As stated above , there is a need for seven more

surveyors to reach this minimum level of efficiency. A direct-

result of the low budget and pay is the fact thét when the DOT
advertised its vacancies for the positions of surveyor in the
Chief Directorate of Shipping , it has , to date , received a
single  abplicant. One might well be pressed to enquire what

vpossible; incentive there could be to become a DOT shipping
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surveyor? ‘The answer is that it stations the otherwise ship

boupd officer on shore , closer to home and family. It is also ,

' ’—_—\—- . .
in the words of Captain Dernier'' "a diversified and interesting
jobﬁ, with never a dull moment.". Apparently this is not enough

tQ entice potential candidates off the sea and on to the shore
(more specifically into the DOT). It appears ironic that it is
the Véry industry we seek to control that .. ,once again , teaches

ué,the'lesson we need to learn herél\money talks.

ThngOT , like AMSA and The U.K MSA , does utilise a database.
This. is situated in Pretoria at the head offices of the DOT.
This database has no specific name but is used to keep records
of%ali Port State Control inspections and detentions. It also
réports , as a matter of procedure , to the International
Maritime Organisation (IMO) every six months and it reports all
detained ships to the IMO immediately they are detained. It also
reports these detentions to the Flag States of the vessels
iﬁVolved. The database and management systems of the DOT are
being updated all the time and the DOT has developed a
management tool to upgrade the whole department. The question
must be asked whether this database is suitable? There is no
doubt that it meets the current Port State Control needs but
will it still be suitable should the momentum of Port State
antrol increase in South Africa? What should also be considered

is', whether the "management tool" that is used to upgrade the

department should itself be upgraded or replaced? The bottom
line is that _Port State_Control—ia—South—Africa—i-s—not..just_thes noe ol
——— ~

Jort State Con
surveyors in the ports carrying out inspections. It involves and

M&?/*

requires the Dbackup of a suitable database _, _staff and a,

e AT

.mqnaéément system that are continually being developed and

updated.

! captain Dernier meeting 4 October 1995
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SOUTH AFRICA AND THE REGIONAL PERSPECTIVE

Soﬁﬁh Africa 1is currently considering joining a regional Port

State Controi_fziggg;~The benefits of such a regional system or

Memorandum of Understanding (MOU) on Port State Control are
clééfly visiblé in the Paris MOU , of which the U.K is a member
aﬁdfthe Asia-Pacific MOU of which Australia is a member and', in
fact ,_the initiator. The benefits of a good Port State Control
syétem in a State can easily be negated by the effects of being
surrounded by States that do not concern themselves with Port
Staﬁe Control. Thus , it 1is -essential that , if Port State
Ccﬁtrol is to be a success , it be embraced with the same

enthusiasm by all the States in a particular region.

The move that South Africa is behind is being spear headed by
Australia , which has already been successful in setting up the
Asia-Pacific MOU. South Africa is very interested in joining the

proposed MOU which will cover most of the Indian ocean from

South Africa through to Australia. There was a meeting scheduled

for last year (1994) , however , the meeting never took place
and there are murmerings that not all the proposed parties
(mémbérs) to the MOU are as enthusiastic about the MOU as
Australia is. It is difficult to conceive how the MOU would be
able to operate successfully if not all the required States were
party to it. As stated above , the MOU finds its success in the
co-operation of its member States. This is a problem that will

have to considered and dealt with , quite harshly if necessary.

South Africa is also a part of The Southern Africa Development
Economic Community (SADEC) which 1is a regional co-operation
agreement that involves Angola , Namibia , South Africa ,
Mozaﬁbique and Tanzania. A regional MOU spanning the same States
would be of great value to South Africa and the door is already

open to initiating such steps through SADEC.
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SYNOPSIS

South Africa is clearly the least attractive Port State Control

Jjurisdiction that we have looked at thus far. Its Port State
_ - foster @ty R

Cdntrol sYétem suffers due to lack of funds , lack of man power wSugouss
and possibly even a lack of urgency. It is important to remember ~7"J

that we are a third world country and we do not have unlimited
n _third world coun!

funds_at_our disposal. Our economy is still on shaky legs as the
<ii5§; South Africa’ emerges to take her place in the world. There ot ]

are things that are more important than Port State Control and ™., , @

dééefvediy require the lion's share of available funding. At the
same time , however , the powers that be need to take a serious [

look at the<3§£gg_3£ithe Port State Control system again. One

cannot escape the factw‘thgf South Africa has an extensive

codStline which fringes a major shipping route. (A= nojen 2
‘ SuE > d3247 J

The 1area of Port State Control in South Africa needs to be
addressed', problems need to be identified and remedies need to
be' found. The problems and possible contingencies to these

problems will be dealt with in the next chapter.



- CHAPTER 5

~ WHICH DIRECTION NOW FOR SOUTH AFRICAN PORT STATE
CONTROL?
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REFLECTIONS ON SOUTH AFRICAN PORT STATE CONTROL

It "is apparent from the comparative study undertaken in the
previous chapters that the operation of the Port State Control
system in The United Kingdom and Australia is far superior to
tﬁat in South Africa. In this chapter we shall try to address
some of the shortcomings in the South African approach to Port
State Control. We shall also propose some suggestions that might
vndtlonly serve to improve the South African system but will also

,lhqpéfully , be practicable.

It would appear , from the study of the South African system of
Port State Control , that the major problem is the lack of
funds. Without sufficient funding the Department of Transport
can not run effectively. As the Chief Directorate of Shipping is
but one of seven Chief Directorates in the Department , the
insufficient budget of the Department must be divided amongst
these seven Directorates. Judging by the coverage given to each
Chief Directorate in the annual report of 1993/19941., in which
the Chief Directorate of Shipping was afforded six pages , these
six: pages comprising all the information on the Chief
Directorate in both English and Afrikaans ’ the Chief
Directorate of shipping is not considered the most important of
the:Chief Directorates. It is conceivable therefore , in the
iiéht of the lack of budgetary information , that the Chief
Diréctorate of Shipping does not receive an equal portion of the
"pie" passed down to the Chief Directorates. I am not in any way
suggesting that the amount spent on shipping should , in all
réépects , be equal to the amount spent on , say , roads and
ufban transport. I am merely highlighting the fact that an

already emaciated budget is being apportioned none to equally

! Report of the Department of Transport , the South
African Roads Board , the National Transport Commission
, the International Air Services Council and the Air ‘
Service Licensing Council for the period 1 April 1993
. to 31 March 1994.
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“among seven hungry Chief Directorates. Clearly the problem will

q;ow worse as one goes down the hierarchy in the Department of

Tfansport.

Unﬁértunately , there is no ready solution to the problem of
'lack of funds. As it has been stated before , South Africa is a
pérfvof the third world and as a result we must not raise our
‘éxpectations to the hope of achieving first world results. There
may", however , be a few measures which the Chief Directorate of

Shipping can follow which might serve to aid budget constraints.

A bossible solution lies in the Donaldson Report? which , amongst
!numerdus other things , confains recommendations for the United
Kingdoms Port State Control system. The Donaldson Report
sugéests that the shipowners be charged for inspections on the
baSis:bf rates which would produce a full cost of recovery®. This
saﬁe idea ‘has been considered by the Department of Transport but
.hés: never been adopted. One of the main concerns being the
oﬁtéfy that will come from the shipping industry. The Donaldson
ﬁéboft'also considers this point but reasons that the need for
Port State Control stems from the conduct of the industryaas a
whoie-putting sub-standard ships to sea'. The Donaldson report
chSiderSV a modest extra charge for Port State Control
inspections as a small price to pay for the potential benefits.
The* bonaldson Report also addresses the question of whether
there should be a scale of charges or a single flat rate? This
is"a question that the South African Department of Transport
will also have to consider should it decide to follow the
reéommendations of the Donaldson report. It is interesting to

note ~that Australia and The United Kingdom have adopted

2 Safer Ships Cleaner Seas
*'Para. 22.22 , pg351

¢ Ibid.
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differing views on this matter. It is respectfully submitted ,

in this regard , that the approach adopted by the Donaldson
Réport is the more suitable one for South Africa , although the
Australian position does find a great deal of merit in its
simpliéity. The Donaldson Report favours a scale of charges with
thé heaviest charges falling on the worst ships®. This system
,wiIl‘cfeate the incentive to either avoid South African ports or
tézhéve no deficiencies and in so doing avoid inspections. It is
coﬁceivable that this charging for Port State Control
iﬁspections will help to defray the financial restrictions of
thé' Chief Directorate of Shipping. It 1is important that The
Uﬁifed”-Kingdom and her Paris MOU partners accept these
récbmmendations of the Donaldson Report. Without the approval
ahq ﬁrecedent of these States the Department of Transport can

not consider such a move.

It ‘is submitted that should such a system emerge it might serve
xto‘increase the perceived importance of Port State Control in
South Africa. Clearly , Port State Control is not considered

vitally important in South Africa at present. This 1is clearly
seen in the Port State Control inspection figures. Admittedly
this must be seen in the light of a shortage of staff but still,
the major part of the surveyors’ work involves work from which
the Department derives some income. It 1is conceivable ,
therefore , that the emphasis on Port State Control inspections
will be increased when there is income to be derived from its

operation.

It is also suggested that , should this system of charging for
Port State Control inspections become a reality , the Chief
Directorate of Shipping should consider forming a semi-
privatised body that would control the operations of the

sﬁfveyors. Thus , one could envisage a SAMSA (South African

> Para. 22.25 , pg351
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Maritime Safety Authority). This body would be responsible for ,

amdngét other things , Port State Control inspections. The
benefits to surveyors of such a move are outlined in the
previous chapter. The main reason behind this suggestion is that
it- is essential that the income derived from the charges levied
fSrV Port State Control inspections be kept and used to
fatilitate the functioning of Port State Control. The entire
eXerciSe would be entirely meaningless if the income derived
from such activities was lost in the coffers of the Department
of Trénsport. The purpose here 1is to increase the funds
available so that the Chief Directorate can offer its surveyors
éompetitive salaries so that the Chief Directorate can employ

enbﬁgh surveyors to do the job properly.

As it was mentioned above , a very real problem in South Africa
appears to be the perceived lack of importance of the Port State
Control system. This is an erroneous and potentially dangerous
perception to be under. If one considers the potential threat to
-the South ‘African coast that sub-standard vessels , particularly
tapkers’, pose it is foolish to disregard the importance of Port
Sﬁate ‘Control.4 In June 1994 the Panamanian registered bulk
cé:iiér the Apollo Sea sank off our coast. There is no proof
that she was sﬁb—standard , that is not the issue. The issue is
that she had 2470 tonnes of heavy fuel and 650 tonnes of light
gas'bil in her tanks , most of which spilled onto Cape Town's
méih tourist beaches. Fortunately , the spill was cleared up
beforexthe holiday season and the cost was covered by the P&I
ciﬁb of the Apollo Sea. Imagine the catastrophic results of a
téﬁker‘ going down off our coast in the nature of the Exxon
Vaidéz. The clean up costs of that particular spill have reached
the;astronomical amount of 3 billion U.S Dollars. The amount of
oiil spilled was 11 million U.S gallons. Should such an event
také  place and should the owners be untraceable or "non
exiétent" as most unscrupulous sub-standard shipowners seem to

be ., the consequences for South Africa would be disastrous. It
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might well cause the entire tourist industry for the stretch of

thé”cbast affected to collapse and would seriously affect the
tourist industry of the country as a whole. Not to mention where
on earth a third world country would get $3 billion U.S Dollars

to clean up a spill.

We cannot afford to take this threat lightly. As it was pointed
out in the previous chapter , South Africa lies on a very busy
éea;route and sees a great deal of shipping traffic annually.
What is more , a great deal of this traffic either originates
ffém or services the third world and is unlikely to be of a very
high standard. Let us not be a country that adopts the motto
"Oﬁce bitten twice shy" in regard to such matters. South Africa
has‘seen two of the ten worst oil spills of all time® of her
cdaét and yet we continue to question the importance Port State

Control. How much longer can we afford to ride our luck?

Aé'it was mentioned above , the bottom line for improved Port
State Control in South Africa appears to be funding. If Port
State Control is not considered important enough to warrant an
incréase.in funding direct from the government then only two

options remain.

Firstly , to embark on a program of education about the thréats
0of not having a good Port State Control system aimed , not only
at1thefpowers that be but at the public as well. It would appear
thét the.public becomes highly emotive when a couple of penguins
get covered with o0il (strangely enough , the seamen who lose
their lives in these catastrophes do not get the same
consideration) , enough education as to the threat posed to

their sea life by sub-standard shipping will , no doubt , give

S The Castillo de Bellver , Saldanha - August 1983 -

77 million US gallons spilled.

The World Glory , South Africa - June 1988 - 14 million
US gallons spilled.
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:lse to public awareness and outcry. The people who we are

reelly seeking to influence here are those who control the
bpdget of the Department of Transport. These are the people who
need to see and understand the benefits of a good Port State
Comtrol system. Unfortunately , often the only way to do this
effectively is to present the worst case scenario but if this is
vwmatzis required , then so be it. Perhaps a dose of reality will

héyejthe desired effect.

The- obvious response to such a suggestion is that such an
edmcational campaign itself requires financial backing. This is
;themplace to involve the industry. There will always be members
_of_‘,the industry who are looking to present themselves in a
.févoufable light and this education project would be just the
blace>for such members to get involved. This project could be
labme ~in conjunction with other recognised and already
establlshed env1ronmental groups. The only effort required here
on- the part of the Department of Transport is to bring the
pertles into contact with each other and to educate the parties
imyolved so that there is a clear purpose and objective to the
cempaign.

Iﬁe cher option is , as was mentioned above , to take Port
Stete Control out of the Department of Transport and place it in
tﬁe hands of a government agency (SAMSA). The ideal situation
would be for this body to retain its funding from the government
?but also be allowed to raise funds by means of the procedures
mentloned above. The problem here lies in the initial funding
'requiréd to get the agency of the ground. The agency would
requlre a minimum of one inspector in each port. This means the
employment of 7 new surveyors and it must be remembered that the
Department of Transport has not been inundated with
eﬁplications. There would also need to be a central office to
¢¢ﬁtr¢1 the whole system. This is unlikely to be a major problem

‘aegit could be situated in Pretoria and it could make use of the
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already existing database. As stated above , the government’s

coﬁtinued contribution would be the ideal scenario. It is, after
all , the government who will benefit from an improved Port

Stafé Control system.

The proposed education scheme could also be used to help achieve
tﬁejestablishment of this agency. The sooner Port State Control
innSQuth Africa is brought out of the shadows and into the light
the sooner it will get the recognition it deserves and the
funding it needs. People need to see and understand the
importance of this 1little known system before it will be

cbnsidefed valuable.

Aﬁéfher area that needs to be discussed is the area of regional
cqioperatiOn and the Memorandum of Understanding on Port State
Cbﬁtrol. As mentioned above , Australia has looked into the
possibility of initiating an MOU spanning the Indian Ocean. This
in itself 1is a good idea and such an initiative would be
wéicOmed but it is submitted that the coming into existence of
Such’ a MOU sﬁould not be looked upon as the answer to our
problems. Firstly ', under such an MOU we would have an
obiigation to have a much more effective Port State Control
s&étem than at present. It is unlikely that our contribution in
mosf ports of an inspection rate of between 1% and 4% would be
cbnéidered satisfactory. Secondly , as it has been mentioned
timé,and time again in this dissertation , South Africa is a
pért'df the third world and the proposed MOU spans most of the
third world maritime nations of the world. We could not
thérefore sit back and allow other nations to take up the slack
in our inspections , rather to the contrary we may be bne of the
nations expected to take up the slack. An MOU is dependant upon
the co-operation of the parties involved and in this case the
co-operation of third world parties. This 1in itself poses a
problem as communication in the third world is notoriously

ineffeétive. To see an Indian Ocean MOU as the answer to our
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problems is both unrealistic and short sighted. Irrespective of

the .existence of such a MOU or not , South Africa needs to
.ad‘d'r_ess. the issue of Port State Control. The powers that be must
ta'kici—:" a serious 1look at Port State Control and then make a
décision to either get behind it and improve it or be prepared

t'o_‘_'v_tbake their chances and accept the hand that fate deals them.
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CONCLUSION

'Aé'it can';learly be seen Port State Control enjoys recognition
'aé’a’legitimate area within the greater sphere of law. It 1is
&recognised internationally , as was shown , as a legitimate
action on the part of the States that choose to avail themselves
of its benefits. It has developed a great deal since its genesis
and continues to do so , mainly at the hands of those States
]tﬁat.have adopted and now vociferously support the system. This
ydeYelopment is a healthy sign and a legitimate response to our
éhénging times and mores. It is important to identify Port State
Control as a legitimate area of activity within marine law and
law in general. It is , foremost , an activity of a legal nature
'tﬁatjexists to serve and indeed does serve , the commercial and
iﬁdb;ic interests. The concepts of conservation , pollution
groteéfion and (lest we forget) human rights are served by this
Zatea of the law. Port State Control is not a philosophical or
huhahist-response to the problems at hand. Port State Control
,hés its roots firmly entrenched in law , particularly public

international law.

_it'is_essential that Port State Control be recognised for what
v.iﬁivis , not only in its 1legal standing but also in its
,'?é;ationship with other methods of control. Port State Control
&isla response to a threat posed by the shortcomings of other
Adriginal measures and standards of inspection in addressing the
‘problem of sub-standard shipping. It is not a substitute for an
_éffective survey and inspection regime undertaken by the owners
", classification societies or the Flag State. It is an offensive
reaction to a defensive failure. It 1is also important to
recognise that even the most rigorous Port State Control program

~will never guarantee the safety of the vessels inspected' or the

- ! Patrick Quirk , pg8
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¢rews on board those vessels. It is a single strategy within a

wider program aimed at raising the level of maritime safety?.
. : \
Ascit can clearly be seen , Port State Control is growing world
: Qide in stature as a viable and appropriate response to sub-
étandard shipping. Those countries that have adopted and used
the.system to its fullest have not only seen its benefits but
-iéléo recommend and encourage its adoption in other States. There
iS  a monetary cost involved in the establishment of such a
system but this can be defrayed with a little bit of thought and
W6rk. All the system really requires to succeed is someone in a
pésition of authority who sees and understands its benefits and
believes in it. The benefits are there for all to see , they
vjuét need to be brought out of the dark and placed in the‘light.
‘ﬁlt would be remiss of me not to make the following observation.
:JThe' initial 1incentive behind the subject choice of this
ﬂdiééertation was to bring to light the plight .0f the seaman.
V'WhiLe'he has indeed been mentioned it is a sad comment of the
| world we live in when the plight of fellow humans cannot play a
:tdécisive role in addressing a problem of this nature. The rules
" dictated for the playing of this particular game are set out by
‘trade_and industry and human life and welfare are not relevant
:éonsiderations. The bottom line is money. The elusive dollar
’Jtakes precedence over all other considerations. So much so that
 if we wish to address the problems posed we are required to play
‘ fby'these rules. Probably the saddest statement of all , though ,
féomes in the form of having to rely on mankind's response to
:‘peﬂguins and the 1like to protect the 1life of the forgotten
'Nseaman. An effective Port State Control system must take into

‘ ;Consideration the human factor.

2 op cit pgl2
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Port State Control is an imperfect system operating in an

imperfect world®. But it does offer a hope of safety and the best

incentive of all is self preservation and in this Port State
Control finds its roots.

% ibid.
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