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ABSTRACT 

Too have on the and political 111 an answer 

to the question why so many "'V"U''''<'' in This new grounds and to 

demonstrate the role of law in conflicts. focus here is on constitutional 

paradigm of the separation powers. 

is an investigation the primordial role the law in conflicts 

in Africa, rather than enha~cing nation building. In case of Cameroon and South 

it to that the that from 1961- 1996 

was as a of constitutional manoeuvres. 

'''/nC'llcn",,,,, investigates the nrl'llV""r" between the judiciary, 

Cameroon and which ,"U""""'F. nation building has often 

a source of conflict. The manipulation of the constitutions 1I1 Cameroon by 

francophone majority and in South Africa by the minority nation building 

laid the seed beds for conflicts in the survey. 

It was that apartheid was as a result of of separation 

powers three the state. Similarly in 

Cameroon it is submitted was due because oftlle lack a similar separation. 

Although this IS an interdisciplinary study, the methodology used has very 

legally means relevant case law, statutes and constitutional provisions 

were used as the source of authority. were to case law from 

different to illustrate some their 

xii 
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INTRODUCTION 

that a people political 
human have under International law, the right to 
any form of government that destructive of the 
and the to individual participation. I 

The to 

dominated polities throughoJlt 

"coI",,....I,,,,,,. Montesquieu in De L 'Esprit 

use and 

Westem world's approach to this problem. Montesquieu argued along 

a powers 

IS »",,",'UE-; and .v~."u,'''' T'lI'",,,·r abuse. It was 

and 

the 

that a division of of the state would """,,,,.,,,,,,,,. ..... nul'''.,. 

from accumulating in one 111isuse. 

The separation of powers between the pv~>r1tir,,!p and judiciary presupposes that it 

is inadmissible any of the branches to sil1£le-handedly make laws, adjudicate or allege 

_applied or vA\,,",UlvU 

Constitution 

is always 

of separation 
nOc:pell0ence of 

interacting, not wholly 

The view IS the r-,....·,r-"''',. .. ·~ •• r''' 

_ g~~t rule~ are l~ade by. 0!1e 

by a third party. three 

In nrnnnn of the 

C.1"'H.1".!nn is aptly thus: 

is the of tyranny. This 1,;0I11,;C:D1 

the separation and is virtualJy present in most constitutions the 

1 Kader Reconciliation Truth: A KeciWI1'II1Qoj Apartheid's Criminal Governance, 
(Cape Town: David Phillip Publishers, 1996), p. 186. 
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world. there is no yardstick 

j'1'p'CP"f'r", would be found in the 

the measurement of separation. slight 

of United 

them and Britain. What is however accepted, as underlying the principle is the of 

and balances, which means that the separation cannot be absolute. 

IS ""JPHI'r a current that has dominated 111 the twentieth 

view is based on governmental 

This view 

of effective ""'""''-'''''V1 

assumes that 

of public and that 

as the cost of 

authority conflicts with the 

separation of powers is antithetical to the 

centralised power occasioned by developm~nts in industrialisation and immigration., 

critics argue that the American is ill suited to enhance good governance. Jessica Korn 

111, Power of Separation that this is a actual principles 

stress on the the of power. Montesquieu and 

separation 

... r."u"",·C are to 

The ",u"",p", of 

inappropriately transplanted to South 

law in the public 

isation that comes 

which is In 

judicial 

a 

(and was 

two 

is today no longer considered to "a 

of ,..,r."uP,rC' ac~le~~ate:a to 

powers and status to 

necessi ty to absolutism, but 

premised lUC1V.,'''' on three core issues; consensus, compromise 

with this ""vU'v'" was not to 

which was 

had 

explains the Africa 

2 1996 (4) SA 744,1996 (10) BCLR 1253 (CC) 

111 

that a U'-'\~l"l,Vll that failed to meet 

I-/H.flUl..,"" was thus the midway 

of power or to 

This partly 

an answer to the 

this 

3 Jessica Korn, The Power a/Separation, (New Jersey: Princeton University 1996), p.16 

2 
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approach was swept under the carpet colonisation and 

seen little light 

research to investigate the paradigm 

powers with to nation building. It a n-",,,f""X! 

both Cameroon and Africa with focus on the separation 

to which this failed to prevent abuse in two countries and 

some instances 

separation of 

'-'V'l"'.JLLU'.HJli;;) of 

extent 

nature of the 

importance attelmpt to on possible new mtamJOS of conflict 

resolution and nre:vel1tlcm in Africa. The eXilmmaLtlOin the in South 

and Cameroon an insight to cause of the problems. It IdentlJtles a way 

preventing such "''''u''''''o 

att(~ml)tirlg to 

future if adequate 

importance of 

of ,""V'UB'..,' 

in South 

is paid to the "'''''",el ... "'",, .... of powers. By 

of powers to building and 

An examination the nature of 

Cameroon 

it 

parliamentary 

necessitated the and '~H""V'IJ'''J'''' malrglnaJIsatlOJn. 

This is an interdisciplinary pioneering study. 

of as a potent source of "VlLUI.'" 

as mentioned above, by exploring the 

and secondly in comparing aspects in the 

constitutional South Africa and Much has comparing 

South Africa to Irn,np<.n countries and Holland. much has been 

written on Cameroon and France, Britain written 

comparing aspects constitutions of" u.J"""'" 

States. But 

And even 

South Africa.4 

this 

the rule of law . -
have been too 

balances, the 

sovereignty "'t'I~Lrthpl 

marginalisation. In 

under Hitler 

~ep~atiol1 ofpO'\yers as fundamental to 

basic "y,,, .... ,~ 

1"\n'WPlrc: in the hands one organ "T11'hn':Jj-

given rise to In South 

was borne. In Cameroon presidential executive gave to Anglophone 

the concentration 

Mussolini. In 

such powers gave to fascism in 

systems there were violations of human 

3 
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rights and humanity. An 

lrh(:rn,r,r or a constitutional state in which all 

constitution and appropriate checks and 

constitution very difficult 

is a primary and "',.., ... ·VU .... ""L 

to to a 

state are subordinate to the 

are making of 

sources. But there is a very negligible 

amount of literature comparing constitutional law and nation building in 

even much between Cameroon and South Africa. This area is a relatively new 

plethora of journals on law. South 

Ajdcan Journals contained articles raised salient and pertinent 

to the separation of "''''''XT,",1"'' and the judiciary in South apat1heid. 

Although they did not establish the direct vVIIU,,"",VH between the 

the nature yet some of written by 

nature BHIU',U'-''- of the UU1H"LlC on judicial 

African Journal of International Comparative law, covers a broad spectrum legal 

areas and highlights the U""vl..H«..., and 

International, Transparency International Report, 

the articles in journals is limited by 

and South Africa, 

However, there have been some contributions 

although with a fairly limited 

& Piet 

Studies Journal, Mukum 

111 both 

Quarterly, Amnesty 

some 

a comparative element 

touched on central 

the separation of 

Problem" African 

.ULJLV"CU Discourse as an Important 

Ynf]'f'rlll'lI And Democratisation Africa 

Mbembe's "Provisional the Post Colony." and 

Nelson's New Camerocm Constitution: Old Wine in New NUCS 

Journal focuses eloquently on the separation of powers, but compares 

provisions with countries Europe Ajanoh 

4 Mukum "Effective Constitutional and Democratisation in Africa, 
J Brill, 1997). P.77 Mukum compares makes a limited comparison between Cameroon and 

South Africa. 

4 
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.in "The in Lamerocm 

of the UnifoIm Code" - Journal of International Comparative 

Some ""' •• v""". . A Hundred of Cameroon History, 

A History of Rubin, in the 

Cameroons, focused broadly on making 

prevailed in Lamerocm No were paid to constitutional VH","''''',,''' 

Kofele Kale (ed.) An African Experiment in Nation Building: Bilingual 

Cameroon 

lack 

Ahmadou 

study. While 

contains 

Richards 

that focus on the abuse of 

(ed.) Gaullist Africa: 

Cameroon 

hypothesis 

very 

Gardinier, 

the 

to 

French Policy, contained some invaluable arguments on the contribution of the . 
colonial to separation nr".,,,,,,,. in the constitution of 1959. 

Africa was vU.l.l<U""',",U by the of law Literature on 

Cameroon. various law .. "' .... n,.,rC' "'1"'1"", .. ,,,,11 a good opportunity for the 

development the law in South Africa from a 

.\4""""''''' state. Bennett two books, 

African Lusroman 

approach to ."n.,,:>,,. abuse but to relate this to 

of judicial 

law And the 

nature 

current set up. 

In 

on the 

to a 

of Rights, 

African 

South Africa's Interim Constitution, Nicol M. The IVlu,n.Ln 

Villiers Bertus, of a Constitution, Gloppen S., 

of the New constitution, De 

Over the Constitution, all 

on transition to a Constitutional South 

Africa, situation. 

Many texts on South Africa material on laws that conflicts 

under and these include By Other Means, Gavin 

Cawthra, People Removals South Africa, & 

Murray (eds.) Place to Rest; Removals 

these not pay any to the nature of the a 

check and on powers. Asmal's, Reconciliation through proved 

very vital and fOIming hypothesis. offers an and 

technical on role South Constitutional History. 

5 
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are some who have on this sound 

findings. Constitutionalism African States, 

(et aT), Constitutions And Democracy: Transition in the Contemporary Mann 

C. (ed.) Law in Colonial Africa, Ogwurike Concept 0/ law in 

Speaking Africa. writers either failed to touch on Cameroon or Tr"'''Yt:l''' a 

passing. some of their true for 

some jurisprudential 

doctrine 

o/Powers 

Powers. The was a unique source of 

the most recent 

This work is 

consists of three 

chapters. Part 

parts; the 

pmi two treats Caltlle:roo 

South 

an equivalent 

Conclusion. 

In chapter one there is an investigation of the constitutional Order as 

concentration of power. step to identify to check the abuse 

African approach is contrasted with the of the separation 

powers. Then is a 

Act ] 909 to 

groundwork for the 

by 

two treats the 

as providing 

parliament is 

character 

chapter on pm·t one 

of the constitution 

serious legal concepts 

with a view to riO" .... ""., 

u .. ",.vu building. 

constitutions Africa to 

to 

rI"">lP',-,,, is thus ,as pivotal in laying the 

Act of 1961 and 

apruiheid. The 

bantustan UVJ"..., • ...,,,. 

to the 1 

on parlimnentary 

enacted 

and 

the rebuilding of a new 

not less the separation of ,-, .. ''''1'''1"10 

with the 

This chapter 

rights amongst counter majoritarianism, 

nature of ... "'HO,. <00,-.","-:.1"1",-. and 

6 
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Part two opens up with a similar investigation of the Indigenous Constitutional order 

in Cameroon. But goes further to compare this with the uncoded English Common 

law and Islamic jurisprudence on power abuse. This chapter seeks to relate the 

consequence of the partition of Cameroon on power separation and Anglophone 

marginalisation. 

Chapter five, which covers the constitution of 1961, raises questions and arguments 

that the cutTent anglophon,e problem is ,largely as a result of the absence of power 

separation. The violations and human rights abuses are researched within this 

background. The unitary constitution of 1972 and subsequent amendments simply 

narrate the similarity with the South African case. 

In Chapter six the 1996 constitution is examined as failing to 'rise up to an historic 

occasion' at resolving the Anglophone problem. This chapter unlike the last one on 

South Africa does not raise concepts like the Bill of Rights. As the findings show 

unless there is a separation of powers between the executive, judiciary and executive, 

then there can be no talk of the protection aRd guarantee of basic human rights. 

The last part thus compares the relevant elements of this study in the constitutional 

history of South Africa and Cameroon from 1961-1996. It focuses on the making of 

the constitutions, the separation of powers within them, abu~e of powers, resistance 

and the use of force. The conclusion confirms the cycle that without any limitation, 

excess power shall be abused. But in the case of South Africa there is hope. However, 

Cameroon's inability to learn its own lesson raises doubts. 

7 
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POWERS SOUTH WITH 

NATION 

The constitutional background of South analytical convenience 

divided 'major sub 6 With each phase a disthict but 

A) INDIGENOUS CONSTITIONAL FRAMEWORK 

It is now trite 

a 

states of Southern 

coded 

to the notorious usage 

written on the 

to assert that African states had a 

and Roman Dutch 

rPl'p .. ,>nr'p is to 

African Customary law, 

was incapable 

law was not 

this reason 

law as opposed 

the European 

contract but 

5Some constitutional issues are treated here while their impact is seen in tile period from 1961-1990, 
T" law and Custom of the South African Constitution, (London: Oxford University Press: 

T.W., 
& Ibid. 

customm)} law,( Town: Juta and Co.1991), p.66 

8 
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of this on the constitutional law sphere where less 

African Indigenous IStlltul[lOJnal law centred V .... UV.4UJ on 

the rulers and the ruled, 

Montesquieu 10 pu~~u~~ 

not vest with the but compromise and 

their councillors 

nation-states revealed 

people. A close 

existed a VV'4U,",'H 

organisation of the 

III 

called "Amakosi" western 

nfftuJ\,U,c,," also acted as an arbitrator in civil and sat as assessors to 

"(-a term 

and 

constant challenge by 

in the event 

... The 
process, 
accepted 
his performance 
extent 

the colonial vocabulary 12 

'VU'~LVL<" of centripetal prevalent in 

.. ""_."',."" .... , ... '" societies. prevalent 

and competitors that could sway allegiance 

abuse of power. 

subjects are .. .involved III 

discharges 
1"ln",..,,'p policy 
evaluated as 

as 

is best described 

the Xhosa constitutional law maxim: kgosi ka batho (a 

state 

or 

is a chief 

through his own 14 T!rr0ugh this orclce~)s the limitation on was 

", ... "," .. ".rl and artlIClt)at()ry governance A situation which comparatively 

!-'v • ..u"-'-UF, made it more difficult to see a in these than in 

9 Ibid. 
to Montesquieu , De L Des Lois,(Oxford: Clarendon 
II Bennett, African customary law, p. 67 
12 Caesar Molebatsi, Two SABC I, 12t1

• July, 1999 
13 Bennett, African law p.67 
14 Ibid. 

9 
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their Western 

primarily on the 

abuse was checked 

u".<Lb ....... "u" I Hl.l"-'U,U law focused In sum therefore the 

between the kgosi, amakogsi 

a consensual 

people and power 

compromise and 

the predominance 

markedly different from the 

1 ... 

or 

secessionist 

'winner-take-all ' 

option. Perhaps this 

continent A 

was introduced by 

B) THE PRE-UNION CONSTITUTIONS 

Before the founding of the Union in 1909 there were separate colonies in 

Africa. own constitution and laws from Europe stock, barrel 

and 

with 

constituted 

laid the 

features that 

I) 

Four 

Cape 

their 

consent 

16 

of each colony its 

Towards 

and the relation this had 

of the Union, what 

contribution to the Union 

pnl1pnt South From 

South African COlllstttunOJt1al history will be 

OF GOOD HOPE. • 

constitutional 

India Company, 

Responsible gO'/ennmem:s. 

a custom of the company 

Cape are distinguished. 15 

crown colony 

India '-'VU"J<.4L. 

decisions are 

with new migrants it bec:an~le neCC:SS,lry to separate 

entertained judicial with Ianddrosts having 

cases. The went about their duties 'by 

(to adopt a British phrase). 

but the of the "council 

on 

no 

was 

of the legislation in the common 

IS 

16 Ibid. 
Law And Custom oJthe SOllth Constitution, p.4 

10 
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South Africa ""'''''''''' .. , 

contribution 

British 

and 

Roman 

phase to the 

saw a 

law of Van "'-'LvLU lies a 

dispensation. 

The absolute 

council 

ruled solo. With of the 1820 there was a 

for 

provoked by 

government. 

concentration 

demonstrations between the 

over 

the 

behind 

17 This 

The uneasy 

the advisory 

and 

between the 

The governor 

was neither 

representative nor 

introduction of a new constitution in 1 with provision of power 

the council of five, a and the courts. 

authorised 

governor consent and legislative to a new 

constitution. A reOires:en1tatl constitution was then introduced. IS It could be 

from here, the constant tendency to _, ..... "',_ manipulate 

was employed by situation is a manoeuvre 

to ensure Secondly uU~,J.U':'V question 

was open to 

the dual property qualification. 19 Thus Africans 

to the tune pounds and a value of 

registered voters. feat which Boers and 

to be the contention in the of the Union.2o 

The government was doomed from 

constitution to obtain a 

apartheid governments 

non-Europeans was 

subject met 

pounds 

the trek and was 

it was 

becoming that the colonists VVU.IU'-,U a responsible "[\,,, .. rn111 They 

of both officers of rri"n'Pt'",n"Pn1" to be from amongst 

they should office as long as possess the 

17 Ibid., p. 10 
18 Ibid., p. 13 
19 Section 5 Ordinance 29 of I 852(Cape of Good Hope constitution). 

and can ensure 

20 Law And Custom of the South AfNcan Constitution, p. I 3, Rex v. Ndobe AD 484. 

co-
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operation legislature.21 

of government in South 

Responsible govermnent came to 

the 

to concentration of powers. 

of a wider federation 

of the the discovery of gold fields in Kimberley and the for 

a greater autonomy the Eastern cape. Thus the constitution22 met the aspirations of 

colonists 

While the parliamentary as 
to the crown through 

council, who are constitutional 
as the colony is concerned, assume the 

the governor exclusively, framing of 
government. .. measures the sanction 

.. superintending and controlling public 23 

II) NATAL 

Of all the Natal had the It was 

therefore logical that constitutional 

cOlru1~~ct:[On with the 

,-,u.'LA"..> were fought in the the 

were reaped in Natal. All the institutions the were transplanted to 

was not on 

governor as 

"natives". The Natal constitutional history periods beginning with a 

a a district of the a Colony, a 

responsible fTfV"Pl'nn, 
24 

primarily in commercial activities with 

of management to oversee affairs. 

committee 

that they came conflict with 

thing 

21 Minutes of the 
22 Act No. 1 of 1872. 
23 Kennedy, Law And Custom a/the South 
24 Ibid., p.] 9 

land. It was in this 

a battle where heavy 

of Y\nl111Pl"" was on a 

Constitution, p.lS 
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With the migrants 1838 elected a people's 

council twenty-four 1H\'.UlIuv1 The v,","",uv< was 

making ".4U"V\.4, informally to the white settlers for "' ....... ,,.,,,,,<A 

to with power over judicial as 

a of Natal was administered enjoyed prevalent 

institutions. 25 

powers 

towards the 

governor-general 

were omnipotent?~ 

system 

could divide 

responsible government 

various .'-"'I">,"L"L .. ,"" de-

stool rulers and ant)OlIlt their subordinates over them. He the authority to 

question 

other act or matter whatsoever, 

or 

of 

committed, ordered, personally or council.,,27 This 

provision of its way the Union of 

190928 and was basically ""»'"'''''''' under 

the 

produced 

was the sowmg of seed that with time 

conflicts country. 

III) ORANGE FREE AND TRANSVAAL 

The Free 

their evolution is not 

but 

development was 

and the could 

dissimilar. With the 

they came under 

to each 

dealt with collectively OJ"' .... 'uu.;.'" 

of 

control, 

histories 

constitutional 

Orange state rt"r,r&>rt the (which Dutch means Basic law) and 

had inspiration from two main sources; the American constitution and as as 

law.29 constitution so adopted a well and 

1VF.1.:>" ..... ',,", and judicial branches. constitution the 

was could be <UHvH~l"",", only by a three-foUlihs 

25 Cockram G., Constitutional law in the Republic of South Africa, 
~.18ff 
6 Native Administrative law of 1875, amended in 1887. 

27 Ibid. 
28 Section I Section 1 of the native Administration Act (1 

Town: Juta & co. j 
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majority in two successive CUll""'" of the 

executive. A vVJLUH1<UJl ....... lU appointed by head 

powers but not as 

The president was 

was in-charge 

as that of Natal 

Interestingly the first abuse of vast powers is seen in the Orange State and 

not in No white person could settle in areas as the territory." 

Trade the Africans was forbidden, liquor prohibited, Africans 

were state, were were 

also the were 

from the was the of the 

over the executive courts a situation that caused the 

UU.'VH;U conflicts but did not survive into the 

IV) THE TRANSVAAL REPUBLIC 

others 

from 

had its own III 1858. What they considered 

was ignored. 

of powers was guaranteed. ",.,.lU"".H had to come 

and be above thirty. He performed his duties 

judicial power was 

mark cases 1 

in the courts. 

and189731 

the chief 

the supremacy 

"',("''''''1'' of the courts to the validity 

,"",HUH that would only regained 1 

Meanwhile the started off as a single chamber, 

to create a U,,"""UU',",L legislature. was largely due to 

of tra:nctnse Uitlanders.32 With the growing 

mines and attempts to 

29 Kennedy, Law And Custom of the South Constitution, 

counciL 

two­

the constitution 

the 

by 1890 was CUU.,",U\.lvU 

crises provoked by the 

of immigrants to 

30 These segregationist laws are contained in some documents from commandant. 
31 Hess case and Brown v Leyds N.D., (1897) 4 Off. Rep.17 
32 Kennedy, Law And Custom of the South Constitution, 
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propelled to Boer war like the of these to the 

the contribution the is vividly 

in this legislation people to permit no equality 

between coloured races the white inhabitants." 

conclusion mererore it could that just as colonial in 

framework 

constitutions of the four 

colony had own contribution, 

so too the 

had come the government." they had 

similar institutions and constitutions. It could therefore be the I'r~'~T,n1"l of the 

Union was a landmark but less so in tenns of our constitutional of 

C) THE UNION ACT OF SOUTH AFRICA, 1909 

It 

to 

to discuss major 

constitution. 

of 1961 not answer questions, 

were potentially disastrous to 

became contention 

because the constitution 

had their roots this epoch. constitutional debates 

are 

all the laws 

on the fOlm 

of the constitution, the enfranchisement African and the 

powers. examination it is evident that separation of powers underlined 

On of the the 

constitution33 Vlew still prominent 

the 

the 

fear of her reserves 

the 

of 

option was never given a Instead 

was This method 

government the is a fertile area of 

33 John (ed.), Constitutional change in South Ajrica,( 

Natal a 

and 

that were not well off. 

system 

outside 

p.7 
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this work. with local councils was found to be HU4U'-,'1 and 

too much at centre. therefore the 

PVlr1pr'IPTH'P of Switzerland340n a of propOliional re]:)re~;entatIon. By bOlTowing 

from other constitutions we are brought contact with origins· of South 

constitutional hybrid 

was left with too many .... "'"U"""C' 

despite all the central government 

To examine the franchise we may begin with definition celiain 

terms the South .lexicon, like 
35 word to the Ull..l"5',llV 

called Bushmen, Hottentot and 

coloured persons 

what at that 

Buslunen and 

Malay 

are 

name While initially an non-

substituted vanous peoples; Xhosa, Ndebele, 

Swana and others.36 word coloured refen-ed to peoples, who are np,,,,,,>r European 

nor African, but excludes and includes some people Cape 

till Malay. This classification formed 

in South it was by 

Besides Cape, other vVJlVHlvu 

with voting rights. the 

foundation 

classification 

1 

lives were ruled. 

had no 

the Transvaal mines were 

denied political rights and this provoked various ,",Vi,lUJl'" that culminated the Boer 

war 

not the 

anyone 

matter 

1899. In had the voting 

extended to the 

drawing from 

on the principle of equality. Thus 

34 p.15 
35 As defined in these 
of 1928. 

Native Taxation and Development 

36 Divide and Rule, (Oxford: OUP, p.188 

ae,!ee:aH~s was 

no one could 

Union went 

or 

that 'once 

where the 

No. 41 of 1925, Liquor Act No.30 
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British without any was more 

importance than the voting 

The of powers a conditio qua non for 

building. But only as long as it applied to them. IS 

of the power the different 

With the seat Bloomfontein the 

Court 

SEPARATION OF POWERS PROVISION IN THE UNION ACT 

Union was the senate and 

authority to 

until two-thirds of 

qualification 

total members 

Assembly.37 

may not 

of the parliament is seen 59 parliament had 

to order and good union. Section 152 

of the " repeal or 

of this Act." Thus could ...... 'vu .... and it 

so with as little difficulty, as it law. The 

danger this unchecked power is delt11Cmstrated later. exceptions were the 

no amendment could be with assent 

of two-thirds 

parliament was so even judiciary could not check it. )udicial 

n'U"PT was not with parliament and thus 

was constitutionally set 

Dominions parliaments to have parliamentary "''''PT,P1 

African this 

that an unfettered parliament was ",,,,.,<.<",,,.,,,, 

amok. The judiciary 

37 Section' 19 
38 Section 35 

judges to 

difficulty 

parliament was the all 

101 

the gave only 

is 

that ran 

and a chief 

judges could not 

39 Section 35 and which dealt with language and the Franchise. the Harris 
Case also touched on the issue of entrenclled provisions. See infra. 
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removed from office, ..... "'n''''.'''''' this not Section 1 which 

parliament all laws. 

was Genera140 

enforced the of the state presidential ",,·prr.rr 

were simply to as defined by parliament 41 Even the 

were put under this hierarchy, with the provincial executives 

as before. was also in of the 

person of the 

was 

same 

constitution. Such powers including the royal 

amendments, and dissolving parliament, dismissing 

bills should not 

similar 

the 

of powers 

Natal 

recommending 

a.::l.::lv.lHH.", or 

and t"\'-""Pr v"'IJ'-'llvLJ.vv. Real power 

in the Union was 

analyses we will 

"'H~;UH-',",U and UH\.'''''''''''.\.''-'' 

Union went 

until 1931 

m 

about its 

when statute was 1-'''"'"''''-' it went about with little 

that statute the as it wished, it promulgated a 

on which it was to build thus 

cre:atc~a tension as associations to resist these inevitably 

LAWS OF EXCLUSION 

The attempt South constitution to playa dual of building a U""'VH 

with one segment the population sowing seeds the 

of a not effectively This was primarily 

separation powers, with principle of supremacy employed 

to give But it only unveiled an transplant by "'AT'""" on 

40 Section 9 
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a philosophy which was selectively applied. Dicey's argument 42 on parliamentary 

sovereignty was based on the premise of majoritarian democracy which accepts that 

the people voted the legislature and its will was paramount. In South Africa however, 

this doctrine was adopted despite the absence of a democratically or majority elected 

legislature. This anomaly forms the bedrock ofthe subsequent conflicts. 

The Africans who lacked any form of representation therefore were legislated upon. 

They were not consulted for any real issues and because they lacked representation 

parliament was not responsible to them.43 Thus these exclusion laws were made 

possible by the absence of a separation of powers that represented everyone. This 

tension was further aggravated by the wide powers bestowed on the Governor-general 

who was not 'subject to the supreme court or any other court of law' for whatever 

actions.44 Thus besides the fact that he was imposed on the people the Governor­

general was above the law and had a parliament to his side. 

The first port of call is the Native land Act of 1913, whose primary responsibility was 

to maintain the status quo. Where the Africans who formed over eighty per cent of the 

population owned only eight per cent of the land. The transfer and ownership of land 

was regulated by the 'supreme chief.' No African could acquire land from anyone but 

a fellow African and the lands so traded had to fall within the areas described in the 

schedule. The formation of the African National Congress (ANC) was a direct 

response to the prevailing situation. An amendment in parliament in 1927 provided an 

inadequate relief in terms of easing the restrictions on land acquisition.45 

The taxation policy of the Africans was regulated by Development Act of 1925, 

which was very burdensome and incongruous.46 The Africans were taxed for their 

huts, personal tax, and location tax and because of disparity of income levels a 

separate tax policy was developed for them. The taxation of minimal income and even 

from those who did not work who were over the age of eighteen marked the beginning 

4! Section 16 
42 Geoffrey M, Constitutional Theory, (Oxford: Clarendon Press, 1971), p3 
43 This argument (as explained in chapter two) was raised by the defence in the Rivonia Trial. 
44 Section 40, Native Administration Act 1927. 
45 Kader Asmal, Reconciliation through truth,( Cape Town: David Phillip, 1996), p.7 
46 Weihahn Commission Report, p.348 
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oflabour Africans were now into low paid employment where 

had 
. . 

to the mine in 1914 and 1923 an mcrease In pay. a 

situation could not members of the 47 It was 

same Act classification of races was It the foundation 

racial as a person's play, even death was 

by it. where the law stated that Asiatic not own 

property. 

Freedom movement was the Urban 

intended to the nn:'serlce In 

Act, 1923. This 

It required 

was 

to 

possess passbook, which "' ..... u"'''"'" place 

cases constituted a cnmlJtlal offence. LJU,LP<V to show a passbook in 

see But in some cases they wanted 

u11..""""" •. 48 The passbook was such a burden 

to 

labour 

Gandhi 

orj.;!:arusea a peaceful ctel1tlOl1lstr.atl(]ln and by it was extended to women it 

led to women uprising.49 

Contract Act (1932) provided a .... ".uu .... ,u. arrangement 

contract employment. 

terminated 

African was 

f'\1'\·t<>l1,\Pr1 the materials 

contracts were not to be longer than 

months end. When 

to move , ... nuHf~'" and 

charge from 

injury caused by this Act was that it fostered an 

a 

years and 

to leave 

he had 

land. The 

and 

similar to obtained in the after the u ........ ,.J, .... ,.,." ... of the 

With respect to the .n.J.J,lva,H Indigenous prevailing in 

Dominions was applicable. Which that any pnnClple 

contrary to the (Western) ideals of civilisation was African 

were not by the as lobola was vVl.'':>''..tvJ. repugnant to 

47 Ibid. 
48 Patrick Harries, interviews with Chief Makuleke 
49 Reconciliation through Truth, p. 160 
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western values. so application African was limited to only and 

would cease if a was to dispute and comis not 

automatically judicial notice of proven.Sl although 

law had recognised by and codified Natal the 

it and pressures to conform led to the conflicts 

version of 

was. 52 

African law not what 

Thus the cornerstones apartheid' were' passed 

1950 was a 

It accorded racial 

this .... "',.,"'1"1 

the 

Black 

that 

at 

The 

Areas 

metamorphosed Pass The Act was actually an offshoot 

from actually metamorphosed three originally Act 41 of 1 then 

and intention was to " ...... "" ... Urban 

to race. 53 The 

marriage sexual 

Reservation of Separate Amenities 

between white people 

10 of 1 

to prohibit 

other races.54 The 

facilities like 

hospitals, trains, beaches were segregated aleng racial 

With opposition to racist laws, 

infi'inged on human 

of these was the of communism (1 

opposition. 

outlawed 

by 

communist party advocacy communism. The lacuna this Act 

was that the definition commul1lsm was 

were used were not 

it was repeatedly amended provisions made more brutal until it was 

55 This law itself was an evolved "",,'C"r',n 

Riotous 

disturbances. 

of 1 intended 

50 Rex V Nalana, (1907) TS 407, Rex v Maboko (1910) TS 445. 
51 Msido v Moriarly SC Ngcobo v 
52 Bennett, p. 68 
53 SALJ, VII. 
54 Mixed Immorality Act 23 of 1957. 
55 V.1I5 

to with 
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far we the of the by a 

minority through the application of the principle parliamentary 

establishment the vV"V'U''''''' all employed a 

system 

build 

In such cases it increasingly u,-,\"au.,,,,, difficult for 

..... /:,»'"' nations with inhumane administration the Africans. 

ultimately led to powers was supposed to avoid. 

to 

<J", ...... ,''"'u markedly the Indigenous African because 

the m 

H<..UHV,,, doth, no on Earth can undo. ,,56 But 

we examine how people could undo what done, by their 

56 LOl,! And Custom South p.56 
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SEPARATION OF POWERS IN SOUTH 

struggle 

but it (was) a 

advocates of racial 

A,/i'ica not a 

the 

ovo races for domination, 

of domination the 

REPUBLIC OF SOUTH AFRICA CONSTITUTION ACT OF 

African 

parliamentary <'/"\"·0,'" 

last 

enjoyed a high level il11111 uni ty the guise 

was ll1111any 

etre of 

U''''':Hl.UH';U to the concept as it 

new constitution60 was to remove the 

in its way. analysed 

Parliament South Afhca that major. 

Mention be as a 

TP"'T<lTl"n of the concentration of 

constitutions 

minored states that constitutionally manipulated. the 

lack and the checks u<u.all'v,-,c> it was that 

would be power abuse. 

SEPARATION OF POWER PROVISIONS IN 

does not differ UJ.5UUJ.VU.ULl from Act of 1909 in the areas 

our attention, Parliamentary was for 

shall be 

57 Report of the UN 
58 Act No 32 of 1961 
59 Supra 
60 Ibid. 
61 Ibid. 
62 Section 

the 
in 

in and over the 

Group on South Africa, 1964. 

many others the state in the Harris Case, to 
'Vb,um.v or amend any laws it deemed necessary. A view that was 
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There was thus no issue that fell outside its legislative competence. The parliament 

could prolong its life span, pass legislation that was retrospective in operation, making 

what was illegal legal or vice versa as it did with the Terrorism Act of 1963. In S v 

Fazzie and six otherl3 the court tried and sentenced the accused based on this 

retrospective legislation. Their offence was undergoing military training outside the 

country and usually the sentence was twenty years. Like most of such laws they were 

intended to destabilise the resistance. 

The place of the judiciary under the constitution of 1961 was described in Section 

59(2), which forbade the courts from chaUenging the validity ofan Act of Parliament, 

but could adjudicate the validity of any Act that purported to amend or repeal the 

entrenched clauses.64 The only remaining entrenched clauses in the new constitution 

protected 'equal freedom, rights and privileges' of Afrikaans and English as the two 

official languages of the Country. The background of this clause can be traced from 

the resistance by the courts to the usurpation of their powers.65 Thus the resistance by 

the courts was not a resistance to the unjust laws but to the powers they had 

traditionally considered to be theirs.66 The state president headed the executive. He 

was the commander in chief of the South African Defence Force had powers to 

declare a state of emergency.67 This power was used to call up the army to assist the 

police in civil umests. 

The validity of the entrenched clauses in the South African Act was considered in a 

series of constitutional disputes relating to the binding effect of extraordinary 

parliamentary procedures and the competence of courts of law to invalidate 

enactments of a sovereign legislature. As far back in the case of Hess v The State68 

Kotze, CJ stated in orbiter dictum that the court was competent to test the validity of 

63 1964 (4) SA 673 (AD) 
64 Section 108 and 118 
65 The dismissal of Kotze as chief justice in Transvaal when he stated that courts have the competence 
to test the validity of all parliamentary enactment. A view supported in the case of R. v Ndobe (1930) 
AD 484. In Harries and others v Minister of interior and Others (1952) SA 428A, this judgement was 
followed. Section 2 of SA Amendment Act 9 of 1956 acknowledged the competence of the courts in 
this respect. This clause was subsequently re-enacted as Section 59(2) of the present constitution. 
Meanwhile through constitutional manoeuvre the Senate Act of 1955 had disenfranchised all rights 
pertaining to race and colour and the act was validated in Collins v Minister of Interlor( 1957) llAD 552 
66 Supra, SALJ vol. 116 p.325 
67 Section 7(2) and 25(1) 
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parliamentary ''''/'',''''''''''''-'''' This opinion was contradicted in Ndlwana v Hofmeyer 

and Others69 said inter alia that parliament's will as pvr.1"PC! 

an act .... u ...... u.".n cannot in South Africa as in England be questioned by a court 

was overruled in the Harris !Oand Others v Minister 

Interior court finally held that South African courts were to 

The DF Malan 

case of the Dissident 

gO'vennmem unconstitutionally withdrew a case rpT,F'1"1"~'f1 

, Supreme Court U'''''", ..... ,,'''' court was poised to make a ruling ... 5 ....... 0 

nO\XlPT COltlcemtJ:atc;:d in one organ it is a real .... "" .. F>'". 

struck 

Congress in 

Naturalisation Service (INS) v Chadha72 

veto as unconstitutional since it unlawfully IJU .. 'w,",U 

law enforcement functions of the pV'''''"I1-",'&> 

powers had appropriated unto itself not 

violated the principle of bicameralism by ...,U< • ...,.,lHj::. 

positive law concurrence of both houses of Congress. The "'5,'UH 

liberties. 

was by the fact that they resulted in the violation 

',U,'U,U:UUA cases South Africa and the 

and the legislature 

circumstances where 

point to 

courts is 

are not p"',,, .... .,v .. '" a 

it be(~onleS 1961 constitution of South 

Judiciary and Executive( as 

was as 

desired by below) were 

68 (1895) 2 122 at 116. 
69 (1937) AD 229 at 137. 
70 Supra 
71 Infra 

Justice White wrote the dissenting opinion, Jessica Kom has 72 462 US 919 
adequately 
separation 
[mdings. 

in Power o/Separation, that the dissent was based on the Wilsonian of the 
These mistaken'expectations could not stand the scrutiny of the courts and her 
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brought into "',L,L'~'"'U use implementation 

here that "'Vl.UU""'" were reached a 

will of 

where 

U",",Ul'-'lH.
73 And it is 

power had to 

negotiate with the movements.74 

PROTESTS, RESISTANCE AND CONFLICTS 

This ""''''''1'U'11 establishes link between of were 

parliament and 

m violation of 

resistance to It seeks to excess powers 

the impact on nation u .... 'u.u.uo as societies 

are ""H/., .... F''''' in violent confrontations with 

resistance to pa!~Ha,m~~m:;arv eXlllJe:raIlce through 

non-violent 

apartheid state 

violent The non-

violent ,",,,.,"";;"'.1,",,", was conducted through n .... ".f-"''''·t''' and demonstrations such as stay 

aways, court i ... o"",.n"." 

Luther the first means rebellion Cl-J:',""UH' the laws 

parliament was exhausting the non-violent methods. It was only when 

this VU",UiU',"," was blocked 

would not any results 

when it 

South 

increasingly 

the to 

Mahatma Gandhi the of non-violence had HUJl"""',",. tried the 

philosophy in South to no 75 

peaceful means championed by the ANC resistance was lastly executed 

our focus The 1950s are referred to as decade of as South 

Africa HU"''''':',",U an unprecedented laws.76 

the ael[laIlCe campaIgn 1952-1 

thousand people were 

for treason. In 1958 rnnr'>rn the run to J:','"'I ...... 1..;; ... strike 

was V.Lr,"""""''''''' the was put on an indication the police the 

73 see R v Ndobe and Collins v Minister of Interior 
Constitutional Change in South Africa, (Pietmaritzburg:UNP,1978), p.91 

Reconciliation, p. 10 
76 Gavin The nnrmp;w War Machine: Brutal Force, wVJ.IUVJlA. Shadowdean p.l3 
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1 

through the South was to to 

""U'~iUVU. This marked the increasing use the military in the crises 

state, The Pan African (PAC) and the South African 

(SACTU) alongside momentum of n1'f"l,tp",t" as the 

prepared to declare South r1..uJ.I.J<.I. a white Republic, take of 

and entlren(;n 

Courts the Treason a year -

of which ninety-one no"'",,,,"'" were indicted for treason 

were directed at the IJV"""L\."" resistance movements. 

the magistrate that there was sufficient to 

dangerous at the overthrow such 

UUj,vu.u",'\.J. to treason. ,,77 however, Rumpff, J. final 

'l .... r'l1",np?'t of the defence to 

':>U.~,""VI"U\"U in proving the nei:eSSat 

it also h<>1"np1"1pn 

to agam. 

by finding that had not 

78 Although this trial a victory for 

gO'fcnamcm as it was on never such 

next reSpOltlSe was and brutal as the the 

thousands at Sharpeville in 1960. 

were arrested, 

government 

which 

as unlawful any 
79 

of emergency was ~L"''''J.';UH''''\.J. 

attempt to organise a demonstration was 

rlu.nv,>n the Unlawful organisation Act to ban the 

UaLU",lH the state President was authorised to 

a to public 

banning of the channels of ext)re!;SIrU! gnevance an 

to sought elsewhere. k"" .. "hr\" movements therefore went underground. 

exhausted all the peaceful means of protests, the ANC 1 

'-'H~~U,""H""" we Sizwe (MK) 

77 Treason Case in Albertyn Hester's "A Critical 
" Unpublished PhD. 

78 Ibid, 
79 Reconciliation, p.84 

and PAC formed PoQo (PQ). 

of Political Trials in South Africa 1948 
1990), p,120 

the 
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"-

It can clearly be from that the oppressor defines the nature of a 

inspired to provoke The 

Apartheid State the III and 

interpreted to non-violence as a weakness 

violence. Thus manifesto " ... we have no choice but to by all 

means within our in defence people, our and our ,,80 

the next years over two hundred sabotage operations were out 

directed at political, strategic and economic targets. '-'v.w".,,, • ..,," .. with its Rights 

of 1 

armed 

intensifying 

took pains to minimise loss 

legislation 

"".,."va and eXt,anmrlg the scope 

immediate as within a few leadership 

and Dennis 

others "T<·thril .. ,,,,,, to nrp ..... ""1rp 

"''''~'''.''''u''''...,. The Rivonia 

a 

proof, but at 

some few 

impact 

at one 

core of the trial was fundamental 

were found 

case is best described 

of violating 

The regime responded to 

the police powers, 

were 

.LU""'"'''~''''''''' Walter 

warfare- the 

ideas. The 

sentence. 

dimension 

arg;UlTlents and 

but for 

anti-communism act. The 

This case represented a momentous defeat national 
With one blow, the state completed its grip on the political arena, by "<>""On11"1" 

key of the ANC MK. 81 

LABOUR LEGISLATIONS IN SOUTH AFRICAN 

Through 

dividing 

touched on 

80 Ibid., 

relations we 

resources of 

the 

This 

people's right to livelihood. 

81 Albertyn C. "Political Trials in South Africa." P. 241 

varIOUS III inequitably 

a scope for conflict since it 

growing role 

28 



Univ
ers

ity
 of

 C
ap

e T
ow

n

fighting not only for 

here. 

labour practices, but also for political is also examined 

With 

means of 

UUin,""" land apportioned 

formerly Ge):,enileG on 

iVl'..,""'" removals, 

was inadequate. 

labour policies were the Africans to go as cheap labour to 

white capitalists. to 1979 Africans were from joining 

unions. However, 1 172 trade with white membership only 

48 coloured and 41 with mixed 83 Black Trade Union although 

not prohibited not be registered under 84, as the definition of 

"employee" Also domestic employees of educational 

institutions, state employees did not fall 

was an att(~ml)t to create amongst the aegis 

population 

others. 

preferential treatment to one profession over 

In the 

The 

n1"("1,T"'C'TC up to 1964 no fewer Union leaders were oarmel[1. 

suppressed, 

a 

labour were cnmlnaJllse:G 

sabotage included any 

the Republic. 

situation was so tensed 

duty to n1"'>"''''· .... ,P 11l\.lU.,U 

labour disagreements.86 

brought under the ambit 

which was committed with 

to bring about 

unlOns were never 

that an Industrial 

by n1"l""""rlTlr,o 

of the Industrial act that was directed "'5"U11.., 

"',...,..",,.,,.,,,,,"',, £"pnT1"",n on the establishment work committees at workshop 

""l".'U""iVU. amlenGme:nt of 1973. 

"""",nl"~" to management. 

82 Land Act 1913/1936 
83 SA Official yearbook,(Pretoria: 
84 Bantu labour Regulation Act 
85 Internal Regulation. 

but was 

was to create a vU,,,"""',",, of 

greemlen1[S reached here could not 

1976) p.98 

to 

or 

was 

Black 

This 
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as the Black Unions were not In act. The 

In increasing number of most of the machinery are 

which were unlawful. 87 for example there were one hundred and 

involving labour. 88 

the vJ''''~'U'''V to organisational difficulty there is evidence of 

towards labour the concept. Statutory reservation of skilled 

and coloured was "''''-.'''u~.'-'u to building industry. 89 In fact Act 

who '::'"",nl',"" a to the 

would 90 Equally about two million blacks from 

the neighbouring was always a source of conflict. workers 

were 110t afforded any protection 

it was 

to , hours 

sell:mc~l1IS of for the Africans 

ridden situation, 

By 1979, 

In 

u,r\T'lr",T''' were not to stay 

the Urban 

for up 

all 

a gruesome burden UV,'F.""V'U"'/=' the conflict-

two to 

make recommendations that improve the labour 

and 

state. The 

commission was tabled 111 parliament 111 1979 

recommended rreeo()m for all, trade union rights for all the races 

other the commission fell short for more 

equitable Black workers. was some opposition to the 

relatively mild Wiehahn ",VIUIH,l"';>J'VH white workers who called the 

vu.J,ilU,U5 of 92 

The next was the that called on sector to finance 

development black areas, of movement labour, freedom trade inter 

the Wiehalm and commissi ons at a utilisation 

86 Labour law JournaJ,( Vol. 3, 1979-80), 
81 As per Bantu Labour relation Amendment act of ]973. 
88 of Relations, (Cape Town: p.316 
89 Bantu Building workers Act. 
90 Section 1, 14, 15 and 19 
91 Wiehahn and Riekert Commissions 
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the ,..",,, .......... , 

constitution by an 

..... ' ....... ,M but nn,rloQ'''r'nl 

lack of 

legitimate access 

that the 

to political 

regulating 

improvement of race relations to facilitate capital 

View that the manipulation of the 

gave not only to unhealthy nation 

the Wiehahn Commission 

"'LA4''''''',U the labour Relations Act of 1981, stimulating 

of which joined to form Cosatu in 1985. 

political parties, despite 

to participate 

complicated by the Prohibition 

--~'-~~J UU2""' ..... political parties. With virtually 

' ... uv""u,"",n blocked, it was precisely for this reason 

Unions for political ends. Thus 

but allowing government a lot of discretion 

The whole situation "'2"'''''''~'''''''' in 1 when the Mine Workers called a successful six­

re~~ar(lea as the climax of the Unions protest against day wild cat strike 

Case of Metal and Allied Workers Union v 

was due to the inability of big uu."u'''''''' 

concerns to rec:Ol2nu,e strike was reminiscent of the 

1922 Miners' groundwork for subsequent government 

in the of labour relations, thus hrurTInenmr 

amemms at as well. 

92 Supra, Labour law Journal, p.289 
93 Act 51 of 1969 
94 See the Wiehahn for details of the consequences. 
95 Abel Richard, Politics by other Means: Law in the Struggle Against Apartheid 1980-1994, 
(Routledge: p. 146 
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THE BANTUSTAN POLICIES AND BLACK RESISTANCE 

investigation apartheid that its were ",,,,, .. 1""'1'1",,./1 over 96 

Bantustan policies cover the spectrum of by "''''''0'·''''' .... 0';1" to create a 

100% white state South Africa with 

was and desirable to 

blacks rest South population, but also of 

periphery. It 

not only the 

Black 

groups from each other.97 It was envisioned that separate 

resistance to apartheid would be brought under control both at home and abroad. . , 

provided 

The 

into 'bantustans' or homelands to which all 

IJV"""L'.c> to 

Act transformed the 

would be assigned on the 

the 

of 

their ethnic ....,L,',F,UL. The architects this unrealistic dreanl 11H''-'11\'L'''U that eventually 

llVJlll"',,;"":U would eventually OeC;OlTle a nominally independent mini-state within 

South that blacks would be '-'''LAU''''''- to full political within 

. This was a myopic " .... ' ...... "0 to an U",',-,LJ,ULlJ'" demand by 

blacks for full political economiC within Instead of making 

any significant concessions white minority attempted to entrench dominant 

status by fragmenting majority population 

political were in '""U,',",U", action speech to the 

the bantustan were also intended to them at bay. As a result several 

were their rp,,'TrlJ", In Sv it was 

held that a attending gatherings was broken even where one 

isolated oneself a party and only saw In similar 

U."'.UUAUF, a (8 v Naicker) 101 , a tea party v Cheadle) I 02 

all amounted to a crime. 

96 a~ The 
Press, 1985) p. 109 
97 M.P. Vorster (et al), Constitution 

1985) 
98 Created the Land Act of 1911 
99 Human Report, Crisis in the 
100 1965 SA 543 
101 1967 (4) SA 165 
]02 1975 (1) SA 703 (A) 

alld forced removals in South Africa, (Braamfontein: Ravan 

rafT"X"'" Bopthuthatswana, Venda and 

:rn~'\'J'nl'J/j\, (New York: Committee, 1988), p.3 
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avoid certain ideological implicit the of 'homeland' or 

'national , references portions work will a 

of the name Transkei, K waZulu, Quaqua, 

that government 

By 

social is to 

defined objectives. equally accurately, it 

means "pushing numbers ?f people around, forcing them to places ~,"U.H","'~ by the 

white 103 The table below of the 

removed one area to 

are 

F ann Evictions 
spots and consolidation 

Urban 
Informal 

1 129000 
000 

730000 
1 000 ~ 

860400 

preferable to 

of "'0"''''''''' to the 

as 

who 

below the the from which people 

were evacuated. the 

government "'h~,vU.L"'U this policy in an unprecedented 

follow. The 

by 1 the 

population of reserved for blacks L'-'UvU'-,\..1 52.7%, while 

number living in Urban Areas dropped from 

number of -tr. ... ,r"'pri 

to Besides demonstrating the 

legislation 

words, 

regulation that was 

, 'black 

!O3 Christian Murray, 
Town: 1990), p.8 

& Walker, The 

highlights 

to keep blacks out of 'white South Africa'. 

vVJll.,'-!U,-,aU.VH, 'urban', areas' 

to Rest: Forced Removals alld the Law in South 

p.lO 
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names .nU<,HJU that VU'UvU,U""U produced to make 1"E,HUUU'C,", what is normally 

obtained war. 

The population on white 

and many unskilled 

also fen '-'1(.''''',",U11.1 as agriculture Dec;arrle H""~"H'LLL""'U 

were made Within the 111 

111 South Africa white South Africans overtook 

group in the world. lOS This left a scar on 

that 

would the from land than the 

is table B. 

Eastern 401 000 457 000 

Western 000 000 

Northern Cape 150 000 25 000 

Group Areas 409 000 500 

514 000 . 1 

Natal 000 619 000 

removals were by U''''LU .... ~' a thorn in of nation building South 

But this was While wielded 

amount of powers over resources and with a balance of power 

favour, it was clear that methods used would be was 

widely in Transvaal that was the 1"''''''''C'T and most 

under threat of were subjected to much injury like those were 

recorded number 

1 4000, from 1960 to 1 the resources of the 

country were limited to a chosen 

105 Christian & No Place to 
106 & Cherryl, The Surplus 
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In Natal intimidation was but police, army and the courts were 

111 of policies. Intimidation was thus 

complemented more "' ...... "'''~'''''' 

for of a their own into 'Bantustans. ' 

control legislation limiting the u .... uv'''''. ...,vU'IJ"'" allowed to live work 

areas . resisters to protest the used the courts, the parliament reacted 

by ...,F.', .... "'eHJ'F. on areas 111 with In 1977 when the demolition of 

squatters at Modder Dam, outside Cape Town was successfully in the 

courts. The parliament moved quickly to the by 

creating provisions that permitted the demolition without giving prior to the 

The then to 

as failure to qualify the laws. In 1981 method of 

resistance worked although its reward was too minute to make a difference or 

fear removal. 1 
08 

was thus not a neutral between two but a tool fashioned 

controlled by white minority. major have exposed that 

breaking nation of South Parliament 

by legislating the pushing over 14 million people to about 8% of most 

unproductive set was by excess power in the hands 

of the 

1071bid., 60 
108 Christian & No Place To p.37 
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PARLIAMENTARY THE BANTUSTANS: 

PERSPECTIVES ON 

BOPHUTHATSWANA, ANDCISKEI. 

Transkei, Bophuthatswana, and Ciskei were four patches granted 

nominal m(1lep~en(1len~:::e by 

no cOlTei;polndmg status under intemationallaw.109 is to investigate 

development policies, the these so-called 'states' as a product of the 

functioning 

minority to 

the constitution as a demonstration of a manipulation by the white 

their "'t''''PI'''",,,, 

The to Transkei a rapid of 

separate development which burgeoning the Issue 

some legislative 

capacity to that Union by the House of 

The included of South legislation obtaining in 

Transkei. cabinet had powers, separate citizenship was provided to 

them and a court was created. 

The that now is why did not overrule 

South to own laws? the 

known as and very poor it was economically dependent on 

South Transkei legislature was applicable 

only and not in the 

areas. such would have playing well into the hands of 

policies drawn by the More so the of these were 

unpopular had to be on the people the might 

(SADF). was the fact 

parliament the III territories and to down 

their since they the ambit Section 59(1). 

109 M.P. The Constitutions p.l 
110 Transkei Constitution Act 48 of 1963 
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as a pig on which the South African parliament developed 

its strategy, 

citizenship of 

augured towards 

perfected it for on states. By 1971 

African rested with one oJ territories' ,Ill This 

an 'all state'. The government did so to 

and disunity and thus make it difficult 

This was a an 

'-"H,':>U.U!\,,'- movements to operate. 

legitimacy and UH'W'HF."""''' 

of The 

Unity (OAU) to 

across world of 

Movement and the United (UNO). 

states were not as objects in International law despite claims by the 

South 

did not .... lH"HI'~ .... 12 

to 

of 

statehood. 

theory International law, the 

SEPARATION OF POWER PROVISOS 

TBVC STATES 

CONSTITUTIONS OF 

It is ""'"rt<l,>1" too note 

framework that 

apartheid govermnents went 

that the 

it 

to 

corrupt there was no justification why 

regime was thereby ignoring the 

whole ... ~.,.v ... ~. 

hybrid oflaws actually existed drawn from 

should 

".,.p,,,t,,.ri an inept and 

to 

own the blacks were 

over power to them. The 

they played 

colonial ........ LU"U case in to the 

European declaration of Human 

Bophuthatswana for example 

in the supreme of Bophuthatswana. In 

had the 'testing rights' .. £~nU"b the 

a theoretical 

judiciary were subjected to constitutional controL In Ciskei despite profession of 

the of had power to on 

without any judicial mter!ere:nce. organs of 

111 Bantu Homelands Constitution Act 21 of 1971 later renamed National states Constitutions Act. 
!12 The Constitution ofTBVC, p. II 
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state existed. But the overwhelming government was 

there. ll3 

Diversification is visible in relation to extent of formal power 

from the theoretically symbolic' state Transkei to 

extreme centralisation in the of the 

cOUlis and the parliament all depended on 

manipulative framework provided by separate development policies. Indeed 

constitutions collectiyely warrant certain 

point the recognition of diversities within some of 

territories. This translated the constitution envisioned under limitation is a 

noble desire that the same could be done for South Africa if all the 

various resources could This was a the 

The white minority created puppet states a constitutional the 

results would obtained would tally with the existing one party states in Africa . 

• ;:)uou.\.,,", with the that none states could sustain the 

South African through parliament provided to 

was not answerable to the 

clearly confirms the 

institutions that 

would apparently 

above . .!t is squarely because of the 

white govemment provided 

the 111 states some Since the 

states was on nse areas becoming 

The the 

with Area ete:nce structures guerrilla activities or rural , which 

were usually a trip for the mobilisation of a powerful More so 

SADF performed l'pr\rp<,<:n,rp HlH,",UVll':> the Bantustan authorities and thus indirectly 

113lbid"pI8 
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for the 

the military of 

for 

trained the built up of Transkei 

their over the 

TBVC states was streamlined principally 

lines. I 14 With parliamentary assistance 

'U»,",V,C), that 

forces were then full 

to stifle political 

which they found U',",H'J,",L 

Obviously 

never have but 

the lavish ... ...,"'".,,, .... u,'v they Priority was placed on the 

LyUUH,",,, of the army than on of 

TBVC states relied on the rpr.rp(,<:!nlP ~_,..,~_._ from 

legislation 

until a TBVC 

rule. I IS Virtually 

applied to by the 

authority l'"'1';l';)lUL!VH it applicable. even 

where such laws were repealed laws VAL.,",V'U the same or sometimes-strengthened 

provisions simultaneously it. I J 6 

The states were by extreme 

of UHJllV.,. continuos conflicts. Bophuthatswana 

and 

example the 

police and combined in mounting an ""fl.,",",,,,,,. 'cordon', roadblock 

and rural masses 

other 

raided· Involving both the 

their n(""If~n , When a state heavily on use 

at expense of all else something is this case separation of 

power. 

Even circumstances arose the 

challenges to 

deployed. Bophuthatswana and Venda 

principal 

114 Gavin Cawthra, Brute p.234 
115 Ibid. 

state forces could not handle the resistance 

two 

Mdantsane for the 

(SAP) were 

guelTilla 

were 
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employed to a boycott against 

military and groups exceeded force' 117 

The forces as they were wont to and even took a 

hostage to those leading the boycotts. I 18 What the government to see 

in this increased reliance on was that the more people killed 

the more of young people the bush' to 

Perhaps demonstration of the a white 

paper the SADF, Transkei and providing 

for of the official 

HaH\.I,'UU security of 
states .... 

Co-ordinate 
a view to joint 

the independent 

In fact a pragmatic approach, it was precisely for rnn.nrrHIP role that 

states were borne and then given ........... . hardware. It provided with a ... ,,"' ...... .L.. 

to cater for the politically ..... "", ..... ,. .... tasks of and to establish 

structure operations. at the same time 

SAP retained to ensure opl~ral[lOllS 

were "'\.I,:.u .... '" to their strategic v ... ", ..... v·u "'UU'ULH IS 

120 they formed <<LV'''U ..... industrial heartland 

policy was itself 

white 

states. Stock 

by Mao Zedong in 'vHj,U(J., 

to 

116 Ibid. 
117 Internal Security Act. 
118 Brute 
119 Ibid. 
120 Ibid. 

problems. It gave 

periphery of the 

the problem. 

in Zimbabwe 

scarce resources. 

to an uncomfortable 

and thus 

was a 

parliament reacted by 

by 

led 
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empowering to flood areas. commissionl21 to recommend 

possible solutions to this the allocation more land to these 

not for V'-'U'-'UL but the total area of to be patrolled 

by the and the Meanwhile MK with 

Mention may be made role-played by women the resistance. 122 

role back it is in the within 

the area survey that a highly ":"'/",.",,,'-',,.<11< and vivacious women IS 

often U,:l''-'u:' .... ..,'LL During Black consciousness ... ¥,",~",<,~<, women groups such as 

Black Women Federation saw active participation that at 

within the to 

to the women they had become "to some 

extent an autonomous body, frequently on its own initiative "1"'1(''''''1'> to 

prevailing national and and ,,124 

A cunent school of holds should be collective responsibility for 

committed under Both on the of the apartheid 

governments and the movements of rights, This school 

even vO(~a[t~s that Truth And Reconciliation 

story the 125 

Be that as it that is a blatant attempt to the 

in western countries to vindicate the liberation 

and Germany 

one 

was created as an 

are held 

so collective responsibility is not 

the cause 

abuses. To 

is telling the 

history. It is 

while the 

Portugal 

applicable 

where 

is a matter for criminal "'''''''''',." and the 'but test. 

However, South Africa took the reconciliation through truth. (As be ,"",.<U."LU,",U 

later). 

121 Van Der Walt Commission 
122 Walker, Women and Resistance in South 
123 Ibid., p.169 ' 
124 Ibid. 

1982) 
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The ANC's was definitely an III constitutional 

review of 1984. MK had demonstrated an increasing ability to weather the storm and 

hit i"",·/'Y,o.1rC' through out the country. This dealt a 

Organisation) 

Sahara. 

the use of the most 

blow to a country that 

(North Atlantic 

south the 

Just like military with the TBVC states did not alleviate the so 

too solution to was not 

at a new constitutional dispensation in 1984 was a 

equal rights alL .'-'."".U~L it 

coloured and Indian peoples. 126 armed 

the of the 

THE SEPARATION OF POWER IN 

AFRICA CONSTITUTION ACT OF· 1984. 

constitution of 1984 despite all its flaws 

step in the right direction as it 

'Bantustans' for the 

a III 

REPUBLIC OF SOUTH 

shortcomings was an 

acknowledgement that 

'total onslaught'. 

and power not defend white from 

government was to U"",·",-,L this but was too 

to draw up a requirements all South 

Africans. 127 process of glasnost in South Africa had thus begun. unleashing 

of that Nationalist party nor could "nTn,-" 

111 constitution was not UH.'U"''''.U separal]Ol1 of 

constitution of 1961. was mainly symbolical. President headed the 

executive.128 Besides all the other paraphemalia in the 1961 

125 Reconciliation p. 165 and News SABe I Sunday It" Spntpn1,hpr 1999 
12G Wiechers uses the term "bantustans" in the Houses that were 
created for the coloureds and Indians. 
127 Wiechers (et a1) Bridge or Barricade? The Constitution A first 
Paperbacks, 1984) p.l27. 
128 Section 6 of the 1984 Act 

nm··n".{]f (Johannesburg: Jonathan 
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President Act an powers. gave powers 

to U.vuUJ'''' what was common and what was particular to was 

by an Electoral College l29 that simply meant that National Party had 

laU«;:H"A.! a grip power. The council was also given legislative 

authority. Where a house could not 

council decided it was worthy, the 

a bill and 

would then 

was was to avoid a situation 

rp1'PT,'Pr! it to the 

had 

a one would not paralyse as the 

authority to legislate. 

37). 

House could 

three ,,,,,,,.\"'r,,,tp 

the 

Houses was entitled to 

on. This was a euphemism 

and 

things that no 

discredited 

now 111 new terms of 'own' 

'general' matters. J31 The mathematical was 1 for the 

Indian made it difficult for the white 

government to removed from power coalition of any of the 

they could not the 

Section 36(2) Section 20 

pronouncing the 

the excluded the nn'lTPr court to perform judicial review. 

power to test the ~~'","""VH on matters, 

of judicial authority the 

however, Court. J32 But power was subject to 

34 as was provided the 

LV>';""".!"" this was a brilliant way to limit 

129 Section 
130 Part iv 

further embarrassments on the 

131 Wiechers Bridge or p. 56. 
132 Section 68 (2) 

the 

Although the 
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parliament could always make a different way, like it did with legislating 

retrospectively. 

The greatest flaw in the constitution was that it made no significant provision for the 

blacks. 133 This increased the alienation of the white government in the eyes of the 

resistance. More so the constitution lost any shred to credibility it might have had and 

this prevented the external world from taking any stand against the offensives 

launched by the guerrillas. Even the moderate wing blacks of the government directed 

Inkatha were appalled by the fact that no provision was made for them. Instead the 

government had approached Chief Buthelezi and others to join the advisory council 

on Bantu affairs. 134 That the government ally in the black camp declined to accept 

such an offer was indicative of the fact that the government was alienating even 

further the blacks. 

The next weakness was that the constitution did not touch any of the pillars of 

apartheid. In fact by the 'own' and 'general' clauses the Houses of the 

underprivileged communities could not change for example their educational system. 

The Group Areas Act that had sparked much heat was left untouched. Segregation 

remained entrenched and the Indians and coloured peoples were thus invited to serve 

as buffers between the blacks and the whites. Just as the Bantustans had been used in 

the defence against the guerrillas. The citizenship question was avoided. By avoiding 

the issue at stake the government was not solving the problem but was postponing 

it. 135 

This constitution alongside all its forbears simply added insult to injury in terms of 

building any South African nation. By bringing in the Indians and the Coloureds one 

should not make the mistake of misinterpreting this as a gesture of improving the lot '" 

of these people. Rather it was simply because the resistance had created a conflict 

whereby government had to react constitutionally. It did so but with half-heartedness 

and with the resultant spill out of Houses for both the Indians and Coloureds. 

133 The comments on the regional area councils were insignificant to the core issue of equal rights for 
all. 
134 Wiechers, Bridge or Barricade, p.122 
135 Marais D, Constitutional Development of South Africa, (Johannesburg: Macmillan, 1985) p. 65. 
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The had underground By 1 parliament had 

to forms of resistance paliicularly in 

structures sprouted pu'~r"",., 

parliamentary man{)euvres. 

mobilised around "'''1-''"'''''''' of 

majority of the population-

(UDF) was 

the new constitution.137 
• 

this 

This level of 

community based 

of the 

"'AHV"" multiplied. 

with a intention of 

The process interaction occasioned by mass political as boycott 

to apartheid the Indian 

provided the eventual UUJlU,",U Ul.:nbrag~ __ UDF. The by 

was more borne out 

measures. With its incorporation of ..... "',. .. "" ........ proportion of trade unions, students, 

of a 

'military a that C'T"";-Orl in 1984 

and uu.., ... »,u.v ...... was in many 0UH.U .. U to the 1976 

with a by new constitution, 

an Ullprecedented anti apartheid mobilisation, the South African 

a state of 

violence the 

But 

The n,."."" .. ",.,~ 

could not be 

it was not an 

136 

137 
Political Act (1977) 
Reconciliation through Truth, p.184 

writing on the wall by 

a 'total onslaught' was 

as state 

45 



Univ
ers

ity
 of

 C
ap

e T
ow

n

fJ"i',UUYU, but from oDlDresse:Q majority occasioned by state this 

coincided with scene. 138 

APPARATUS OF REPRESSION: COURTS 

The use of courts as a political opposition many historical 

precedents, the Socrates to twentieth century trials 

Nelson Mandela amongst others. Political trials have played a central 

in the political history South and have been .;";.:,UH.lY .... as a tool to control 

Within the background of rising "''''','''Ul''_~ to apaltheid, Rabie was 

to legislation. resulted in the 

consolidation as Intemal 

Security Act 1983. What our ,.,1-", ... ",,1- is the recommendation by 

on how to IT"ll'''''''''''''' opposition the military and courts. The 

commission "",,"JHUH,,",JlIU.\..U. that 

to a situation where 
measures. 139 

of Republic, should as far as 
Such a line [is] ... 

activities al'e combated by milital'y 

far the towards the stmggle has to treat it 

that acts warranting action by the 
means that acts ... committed by ANC in ... [the] ... 

combated as crimes that are by cOUlis of law. 

The conclusion was that as long as this was the line action 

138 Ibid. 
139 

were 

Brute 

without trial and 

legal 
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potential state we;aKIlesses , refusal of were to the 

a key """'JLU""'" "Tr~.t"'flrU of apartheid. From 

the 1960s, lots people were a 

offences. Commission on the contrary the courts as champions 

the courts were nothing more than other tools 

the hands the regime to its philosophy. The 

were a place and 111 

On the contrary, international opinion on the 

admissibility certain n.'''''.'''''"" in court courts more often played to the defenc~ 

of apaliheid than as opposition to it. 

The ANC's 140 
l'-'a"lVH of the General Protocol and the 

OIl the Conduct of War,141 did not goverrullent 

however, refused to captured prisoners war. The ~rpr('\rl 

sign its protocol although it had acceded to the convention in 1 

was this conflicts which people are 

against colonial domination and alien occupation 

of their to detenninati on.' 

In the "-""'UH<v 142 twenty-two were charged 

or furthering t1?e 

treason 

alternatively with or of ANC. 

accused were mostly the United Democratic Front and The Vaal Civic 

Association. All months in court found 

guilty treason and or terrorism. In the judgement comi confirmed view that 

UDF was an wing of ANC. the the state was continuos 

opposition. 

The never at point it an 

the military and the courts. it used both and with 

or situation between 

UU'..,l· ... Ul". of the parliament 

obtained the the "',I',l,""'Lll\)'U and military 

140 Reconciliation tfm()w)rl1 Truth, p.186 
141 Gavin, Brute 
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kill or courts Despite of ........ LV .. states it to foster were 

nipped bud. 

ARM:ED FORCE: POLICE ARMY 

When apartheid go"ennment employed the courts and police to stem the 

of rp."ct'Clnr'". it did not eXl)ec:tml12 to lose. However, as situation out of 

political 

to develop or follow ultimate dictum full 

The state followed army and 

and the 

one. a 

paper relationship herwef~n the was aptly 

combating internal and especially unrest 
Nevertheless, the SADF must at all times 

a countrywide basis to quickly mobilise forces to render ",.,.,La" ... v...,. 

Thus the repression that occurred townships operating line between the 

two '"'''' .... u,,'' thinner LAll.""''''' and subsequently indistinguishable. other 

suppression of strikes, demonstrations and 

entirely consistent 

activities 

were concerns of its 

external police were not limited to JuuU .. "UUUJ.5 law and 

but also J.JJ.""J.U,"'. warfare. 

The 

between 

alongside 

of 

became in the "'''''''<.4''''''''1"> CIJn:l:roIltat:1OIlS 

the boycotts to bus 

elelCtlCms. By 1984 when the tension was 

military Many np,r.nl'p 

new constitution 

the Vaal was a 

jailed and The 

government resolved not to leave any stone unturned its attempt to maintain gnp 

was 

142 

143 

..... "' .. "'r·'r\ .... Palmiet, SADF described their 

counter-insurgency. the 

the Vaal area for the "''''Ylnr'''T'> of troops. 

" Political Trials In South Africa." P 394 
p.223 

operation as a 

staged by 
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Meanwhile along 

would curtail possibility of the 

to create a 

infiltrating South 

that 

The 

sophisticated communication put in place and use of state 

from and the US,144 did not succeed preventing the 

worth billions were spent on a system that would 

South 

wall of 

a 

all 

all it could obtain was blood, arrests and 

was involved in 

army was widely used 

adaptation of 

a nation divided and 

urban 1960 

Township of 

Langa. in 1976 the situation had no equal. When the Soweto the 

of force, police were stretched beyond limits. The army came in and with a 

it killing many and dispersing crowds. the 

of massacre, the was a waming signal 

nothing would be spared to achieve of compliance. 

The interchangeable 

it meant that 

arrests and jails. 

obtaining 

ll1 over 

electronics to fight the 

of police the army, which was 

for an unhealthy 

....... "t"'"t both non-violent 

ll1 

the Republic. 

with bloodshed, 

would never ,:,u\.",-,,-,\,;;.u 

The uv'.~u.vu to the problem was once more neither 

police, or in 

The problem came a white minority appropriating 

too To solve it the root had to be ... H."","',,,, was 

TO 

MOVEMENTS 

on 

on a different strategy. 

RULE: POLITICS 

conflicts resistance within the white community. 

argument and defeats the assumptions that was a white nation. 

144 Ibid., 
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Pursuant policy to no stone 

conscription to all white maJes between 1 intention was to maintain a 

population of reserves that could be called up to defend the state when the need arose. 

This area however, marked the one phase where 

White South had an f'\nlnr,,'tl to his stance 

objections to the \A)1,I""" occurred among three main nuclei: the 

(South Council Churches), End (ECC), 

(COSA WR) and the Jehovah's of 

SACC was 

fundamentally unjust and discriminatory and 

of a system that was 

arming the population was to oeJ:eno 

the unjust ",,,,,,,rp'TI 

terrorists or 

Pointing out that it was 1~"'"I('\r'rl the of the 

J,,,,J<LvJ'':> while we ourselves nl'p',"\!;Ill'P to defend our society with its 

means 

response was and with the usual backing a was passed 

vu",,,,,,,,", punishable by up to six years imprisonment to recommend, to 

aid, incite, to or otherwise cause any person or 

category of nPI'';:'An 

146 

or persons general to 

Act147 placed restriction on '-"''''('\1'1-',,.., about 

or fail to military 

media was 

forbidden to '_U~'vHJ':>,", to South African public invasion of 

resistance to 

sparked conflicts, but it did not kill 

in 1975, 

militarisation. Yet like all 

It was 

liberation movements or to report their By 1 

deployment to put down '"11'£,1-"",,1-

and limited information 

publications came out like the 

clandestinely circulated information about the 

145 Ibid" 
146 Section 121 of the Defence Act of 1957 as amended 
147 Ibid, 
148 Brute p.l5 

148 Thus 

and police 

that 

on 
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access to InI'0fl11an did not the it was eXlel1<leO to 

quite a 

to turn 

L ","-Lun." felt there was a to its position. 

also handicapped resistance by 

Yet it not stop 

as far as 

church and other opposition 

objectors. 

Britain, 

states. Statistics show that more than 3000 conscripts 

annually. were imprisoned and a handful 

case of I van Toms and David 149 were amongst the most 

"'h\',"'''''..l'''U its and was a to 

holocaust made apal1heid a modern day adaptation anti-

the wrath was upon the vLu"L,-",.150 

The question Of ",Vll':>"'l 

had to look 

'SUlUlY South 

also introduced 

n1'l'.,,<:n~·{,T<: of a 

immigrants. 

to 

living at the expense 

oppressed black majority. it had to be careful not to the 

immigration rate. racist legislations exploited blacks and created 

which whites were to 

legislation that made it U""~"'':>':>'tl for 

between 15 and citizenship. 

declined (although it not a 

community. the SADF gained new membership 

COSAWR 

'-':>1,'''01.1",,,, with a double force 

By deliberately to fill jails 

residence, thus becoming 

was immediate, immigration 

did not solve problems. 

and 

and although the 

the 

SADF the 

was 

blunted of the apartheid sword. It marked the most visible stance of white 

opposition to 

149 Abel, Politics 
150 Ibid. 

It was 

p.l23 

one time South had to 
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, that he been a at time he/she would 

what was going on there.' 151 

The also the spectrum of 

created an between the and non-racist tradition 

politics, It opened up a war on two the 

"p,'nrnpn1" had to "'"1"1,n,..", had to come to 

extemal threat. If the 1"""'111'" hoped that legislation, 

increased conscription of mounting 

to it was UU.;ILUL''V,H. It u""..,u,-.u a better c1"1"~,1"",C1"! which even 

'win minds' could not serve, 

STATE EMERGENCY 

the Botha c.il.11Q,U,.:>tc.U all tools to maintain 

resistance, the writing became increasingly clear pn the 

The apartheid parliament refused to read the 

traditional last resort weapon: a state 

army administration of large 

press these 

a 

movements. It 

of opposition 

a the 

the 

civic action to 

and 

imposition of 

minute measures intended to rule reassure white minority, the 

them, 

array 

to the 

1"\f'\'"Xl"",.C and 

pillars of 

aggravated 

land, employment, situation, 

residence ('r"'~"''''f1 through boycotts, stayaways, attacks on the came 

By .LV,".','VH 1985, on of SharpeviIle massacre police brutality 

,uUJ1F,U outside Uitenhage left killed. 152 

Undeterred violence """,,.,,,,,rt like wild through out 

more acts 

151 

152 

situation was potentially 

p.67 

disastrous. Guerrilla 

cried 

city. But the Eastern 

and UDF 
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were trying to make country ungovernable and were establishing alternative 

areas. IS3 
prrrt>",l'u was then exten(led to Witwatersrand power 

and South population. With areas 

identified as a threat under martial the govermnent went in to down on 

as final step consolidating hold. proved 

All sorts of proclamations and particularly the Public 

Act l54 were invoked. military r\P'r'''','''''',PI had 

to that wielded the state president and was a very 

setting, by the <.tv,,, ... ,, ... ,,, of any limitation or like 

arrests without warrant was exten(led the limits of police. orders 

could troops were 

state 

to invoke further any 

regulation falling within These curfews, 

cordoning 

from areas. 

areas, closure of or private business, forcible removal of 

this The next arsenal 

network of cellSCirS!llD 

rule law. 155 

liaison. 

not exhaustive. Joint operational centres 

were and under 

commands, authority vested 

the township Kwanobuhle eastern Cape 

a military contingent of """'Ul"'HLw drawn from four and seven infantry 

the the 

Pretoria and an armoured car unit from fort Elizabeth 

was short a military 

and a show superior are arguably the motives 

to the went ahead to ''"'!:",lwl,Cl.Cv by 

to the forces from any criminal and civil litigations arising out 

153 p.249 
154 Public 
155 

156 

Act 53 of 1953 

police 

example, 

guard from 

the local 

actions. 

indemnity 

In 
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the only was ..... " .. "''-' that the complainant has the onus 

proof to "''''''.4\.1" In 1985 this .u .... '''' .... was 

extended to cover not only troops under the areas but to 

South Africa. !58With nexus the .police and the army backed by U,U'-'ULUI 

was clear-cut sre!!aI'o for human and property. Such may explain 

why heavy was recorded the c01ltr<mt'3.ticm m townships. 

conduct operation ranged from the use specialised equipment, 

indiscriminate at people and p:wperty and deployment of units from 

Koevoet in Namibia. !59 ··0·· .... ··0 of militarised Uf<>rT<"~'" a people 

application of 

Africa.' This 

was their numbers. 160 

inadequate 

therefore was a justification why such \.UU, .... ",", methods had to be resorted to. 

United States, this was a weak QeIen(~e for the 

The !,-,CJlVU.;). outlawing of 

arrest torture of <.llH.rUUUl leaders (like Biko who died in detention), 

troop deployment aIld military occupation of townships failed to 

apartheid resistance. According to PW Botha shortly before the state 

m reached a phase. It was so decisive 

that it the nationalist party to kick him out of and to HU""",,, 

ANC whose onslaught from coupled with the internal to form 

an unlcornIcma element cushion South 

FROM INTERNATIONAL COMMUNITY 

from the OAU, Non-Aligned Movement the UN 

as the apartheid policy was developed and by the . from step to 

parliament. OAU and members '-'U,CUlJv""n.,u the cause in the UN. 

157 Ibid. 
158 Ibid. 
159 Ibid. 
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was thus waged from international through, Security 

Council resolutions, Pn"Ih",,'rYA and boycott and in supporting armed rebellion to check 

the humanity. 

Security Council resolutions all the areas established 

which apartheid was declared illegitimate. The UN Dn)Q:res~;ed 

condemnation to specific .... ,.'w.n,n of UN 

recognised the liberation movement resolution 2396 as 

of the people resolution went ahead to 

to overthrow 1962 the UN had I'rp!>Tpn a special 

apmtheid to oversee the best dealing with the """"r",,,.,., In 1 

of South 

when 

parliament was the UN to 

resist all means the imposition the constitution. constitution was 

contrary to the principles of and consequently 'null and void' 

161 The consequences had on, '-'''',''l(;Ul'-''-' were immeasurable. 

c)UJ,","H.,'-' it to plemente:d and gave blessing to the 

made volunteering the 

Apartheid was established as another of colonisation. The objective here is not 

to attempt an historical , but to 

assess declaration on the and by on nation 

building South epl;;11{1erlCe to the former colonies UN 

C011oe:nlIleO colonisation all including apartheid. 163 Apartheid was thus to 

the some colonial jibe that had to fought like had 

l"\fH,tr-:>t",rI 111 continent would be won, In fact this them a drive and ability 

to a working relationship with the other movements on 

continent. Martial law and rp1".rp(:'(:1 were thus incapable of them but 

rekindled the to fight on. 

160 Servamus, 1985 
161 Resolution of 1984, in 
162 Citizen 
163 Kader, Reconciliation Inr,m"", 

Reconciliation through Truth, 
p.185 

p.182 

84. 
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In international law it is particularly ostentatious uv'"" ....... ,'v international 

that UI..<U' LH I..< basic pmiicipation have 

to 'alter, abolish or overthrow' such a """",L"~,,' the 

Assembly established cogens international of the to 

determination which no country could ignore. 164 South Africans were thus entitled to 

right to per Article 1 Article 1 (3).165 

The people were also entitled to take arms to ovelihrow the government and 

establish French Nationalist movement at time when 

dominion of Germany.J66 Resolution 417 made right 

to South Africa. The Protocol to actively 

incorporated conflicts against colonial governments. 

from liberation were to be as 

the war. r>..LU,,"'Y governments 

convention went to "' .... "'5' .. '" the 

the gave an image a regime blinded 

. and 

as as a 

Particularly respect to its policy to unfriendly 

Resolution 466 and 479 (of 1980) which declared 

of war and 

not 

aU'{al1lla~~~ of 

and 
167 

the UN 

as violating airspace and territorial ,integrity Zambia and 

Angola. In by Resolution 546-it to actions as acts 

under 

with apartheid as a against humanity in LVU ...... ,vu.,,.. law. 168 

of Resolutions and 

39 demanded that as 

war. forced What is all 

were given publicity and it galvanised the world """"IUlt. resolutions in 

ImIDos:]t]C)I1 of sanctions. to 

164 Namibian lJUj,TltIJ'TL 1971 IC] 54 
165 UN Charter 
166 Ammoum, Namibian Opinion. 

Reconciliation fYJrr.mvn pJ95 167 

as 

UN 
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arms is most Just Mussolini had in the 

inVaSIOn Abyssinia (present Ethiopia) 1931 been 

of arms like iron and oil, Italy would withdrawn, 

so too would regime have possibly changed its policy if the arms embargo were 

VL"'JL~U,"'U that South Africa was T"Ir"'T"I~"'Pr1 to ....... ,lV"'"' 

that many western were the itself, it 

embargo. companies built anllS industries, sold planes and 

state of to the building of a nuclear power. Nato and 

and Y'..,'VBA> 

business with the 

negotiated shady 169 

.u.all."U the arms embargo as 

Thus while were passed 

to apartheid 

complicity to embargo and Security Council resolutions. 

to do 

went behind 

international community was a player in the apartheid. In 

other words while allies were the international 

community the the double of 

Non-Aligned the played a decisive to the outcome of the 

168 

169 

apartheid. 

p.236 
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THE CONSTITUTIONAL TRANSITION 
(1990-1993) 

DISPENSATION 

The events of this period this that the lack a proper 

separation conflict. The political was an 

leagelneltlt that parliamentary sovereignty had failed and, a new order had to 

be constitutional state or was born. 

This phase South African constitutional history is very important in that it marks 

a compromise to political It 

heralded a new order which the 

International Criminal Tribunal is 

not 

the past. Unfortunately the 

drawn African is still to be Cameroon and 

case it is the 

may be very fundamental to Camerocm and 

States that are still quest a constitutional solution to their diversities. 

The ,""V,U<;"Lv",,,, for a Democratic ",,,.,,,,,,tT,,,, .. referred to as CODESA) 

fonned the nucleus around which path to the new would 170 

with was ill equipped to This 

ultimately to problems included an unworkable and an 

unrealistic number of participants of about eighty members per working 

of a within structures meant that 

conflicts 

as the 

not speedily resolved. Also the lack of a representative 

the and 

greatest contribution of it would 111 foundational 

The establishment a Multi Party Negotiation (MPNP) indicated 

on both to nrr,pp<o<o thus went a fmiher and 

170 Hassen Ebrahim, The Soul of a Nation, (South Africa: Oxford University 1998), 
171 Ibid. 

171 

for a 

MPNP 
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corrected the errors of rn11-1~"'",() like the deadlock 

non-partisan consultative aOJ.l1Ullstratlon personnel 

was to the spectrum of main of the 

MPNP was set up such went through to ensure success. 

organ was Negotiation Council, which aeleg,nes and two 

per participant. 172 It was public and different 

vv,-"",,, and the plaIming Which rpr,ro,-r", were thereupon and 

to draft constitution. 173 

_,",,,,rh<c"" political 

who were to rpr'PH''''rt mainly written not oral 

submission the political thus circumvented the 

..... ,., ..... 1 .... u".5 of positions a practice that 174 

This does not mean that the MPNP vyent without problems. On the contrary, it was 

by problems the the 

withdrawal of some political 

from talks like the Freedom IFP, AZAPO, A WB (Afrikaner J.'-,",,,·,':><U.U,",,", 

Movement),175 could the of a third force 

saw an unprecedented " .... e'"r''''' black on black violence. 

bottom of the process and saw the assassination of the ANC/SACP 

HanL This it reores(:nt(~d the blood that had to be for the 

of power the dying of the old order. 176 

that as it may it be ne<:essary to '-'''''<.liB.'''''' ",,,, .. ,,,,,,·t,, the as 

a determinant of the outcome. proceedings to the 

process 

argument that actually took place behind 

"-Jvvn.JLHF, at what it 

172 M. The Making Constitution: the StOlY a/South Africa, 
Publishers, 1997), p. 34 
173 Ibid. 
174 Ibid. 
m De Villiers, Birth Constitution, p.14 

Although 

doors IS valid. 

be that 

Town: Churchill 
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was more fruitful South Africa and with 

hp .. "",-,C' in Cameroon it was done to the 

public from /"'I",p'rnitn,>nl" intended to play. 177 media 

past errors. 

gmlmlcks the 

participate and resourcefulness appropriately 

l1arnessed to build up a constitution. I7
!! 

one-woman __ .. _,...,_ per women presence 

opportunity to to the occasion'. And often invaluable 

played only a nominal moderating values to the . Although they that 

role. A interpretation this transcend the element of lobbying to 

incorporation 

woman (the 

the African Indigenous system of conflict resolution 

mother, the and 

a the aelegaltes 

deals and compromises. 

INTERIM CONSTITUTION OF AFRICA ACTI80 

a 

sat 111 

aralrltec:a that constitution was 

of while an elected '-'VJih'U 

would final constitution.1
!!2 The 

lSI and provided 

Assembly (CA) 

years to draw up 

constitution as per section 38(1) and 

comply 

. constitution. 

constitutional 

constitutional court was 

constitution complied with standards. 

interim constitution was the and 

constitution 

in schedule 4 

the power to 

most fundanlental with 

acknowledged need a new based on between races 

to 

final 

past. It 

the 

176 Oliver Tambo, ANC in Exile", Grassy Park Hotel, Documentary, 1990. Nelson 
Mandela's "Slaughtering our like flies speech", 1993. 
177 See the in Chapter VI below. 
178 De Villiers, Birth p.18 
179 Anta Precolonial Black Lawrence Hill & 1987), p.46 
ISO Act 209 of 1993 
181 section 21 
182 Section 73 
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gender. It envisioned a Bill of 

and 

volkstaat. 184 

state. This 

183 South 

the 

became a constitutional 

states as well as 

THE SEPARATION OF POWERS IN THE INTERIM CONSTITUTION 

manner in which the interim constitution dealt IS 

South constitutio,nal history. constitution did not only secure the 

of the three organs of the state but also went ahead to provide for 

checks and 185 was the power 

formerly wielded the new society would be created building enhanced as 

would curbed. 

parliament was by chapter 4 

assembly the Legislative authority 

enjoyed full powers to control, and 

divided into two the national 

the parliament. 186 Parliament 
187 

'by reason enjoyed immunity 

anything said, produced or U.UIHHL"'U in or before or to parliament per section 55(3). 

full and thus not be 

or questioned in court law. lS8 they could make were to be """,.."'u. 

7 authority the of justice. 

Constitutional Court headed by the president (as per section 97(2)(a) and other ten 

had as court of over all matters to 

interpretation, protection and provisions the constitution. 1 
89 The 

Supreme Court was from any jurisdiction on matters 

the ambit of Constitutional Court. The hierarchy of courts was established 

with constitutional court at the 

183 Section 7 
184 De Villiers, Birth p3 
185 Ibid. 
186 Section 37 ofthe Interim Constitution. 
IS7 Section 43 
188 Section 55(2) 

and thus its were on all 
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other The commission was " .. ",,,1",,.'; with the responsibility to 

term and tenure 

judicial nature. 190 

the appom1:mell1t 

and advising 

of judges office, 

on matters and a 

like other CUi',.,U'-,., is adequately treated under 

constitution in I"h<.nt,>r 6. who is head the was p111n£Y\)I.1p·,'pI1 

national to provide leadership in the 

constitution and law of,the ,., .... , .. v",,., Section 81. The 

constitution as suprema 

with the 

was enjoined to 

The president had all uphold 

normal "H''''f'''''''' to the office the deputy 

per section 84(1). 

DEMISE PARLIAMENTARY SOVEREIGNTyI91 

One of most radical vU"'U"-'''''' introduced by the 

constitution was on the order 

parliamentary (where parliamentary IS supreme). 

of constitutional supremacy.192 This £u ..... ..."e>" is clearly stated in 4 

of the constitution, which professes unequivocally that constitution is 

and all of state at levels 

",,,'rn''''''''',,ni' Including it may added legislative of the state. 

n •. u'" ..... n full authority to legislate on not without 

limitation. Parliamentary had to m with 

constitution. Chapter 3 went finiher to state that all ''''I''..<0U'''.£''''' or enactment by any 

was to the Bill of n.ll""l':>. 

covered by section 115 was entitled to vet all 

promulgated, the 

189 Section 98 
190 Section 
191 Dion LJa,'''V'Ll. interim Constitution: Text 

Human .1.'\.£<:.£H'" commission 

legislation before 

that the nrclno:sed 

Town: Juta 

could be 
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court would the authority to correct the defect law 

within a and good governance. 

Constitutional as per section 101(3) b 

were that was contrary to the 

event of such happening the 

state concerned 'to refrain from such 

act or it conditions to correct such act to 

Another radical constitutional past was III the 

introduction of a democratic and a in the Interim 

Constitution. The previous to vote only to 'one population group' 

namely the whites and was thus undemocratic 193 The granting 

of the rights to vote to all also gave legitimacy to 

government so elected. 

The Interim Constitution also covered all 

parliamentary sovereignty. This means that 

..,U,"Uj:;'-' and to the 

tJaLUU,.U..,,'U filled under the 

duration and removal from of the various ",.,)"<>r"" state was 

defined. 194By regulating all aspects pertaining to 

abuse of power was thereby checked. 

Parliamentary sovereignty that was at 

South African society was thus ettectlve 

The problem to say the least was not with the COIleel)! 

nature its application. The Interim "'-''''u .... ,A> 

;;)VJ, ..... vuto problem. This concept or 

one states in the wake of the new millennium. 

192 

193 Ibid. Also see Section 7 of the 1996 Constitution 

app,ropnatlon and 

..... ",vu<" state as a 

..... LVU ..... ;;)'" is a 

194 Section 80(1), for the executive, Section 38-65 for the parliament and section 96(2) for the 
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THE BILL OF RIGHTS l95 

The Bill of rights is the cornerstone of the South African democracy.196 The concept 

of the Bill of rights begs one important normative question, which is whether an 

individual subject is adequately protected from abuse by the state power. Judging 

from the past of South Africa that was not the case. However, when this is adequately 

protected then the situation obtained is called the due process (in the United States) 

Constitutionalism or Rechstaat in European legal parlance. 197 The Bill of Rights has 

so far been accepted as the justifiable way of protecting the individual. And the courts 

are charged with the primary responsibility of guaranteeing this. 

Technically these rights are divided into three. The first generation of human rights 

(otherwise known as blue rights) which included right to political participation, like 

the right to vote, freedom of speech, association, movement are adequately 

protected. 198 The second-generation rights or socio-economic rights (red lights) 

included the right to work, shelter, right to health and education associated with the 

welfare state. Lastly the third generation rights (environmental or green light) the right 

to clean air, healthy environment amongst others. The last two were not exhaustively 

covered like in the Namibian constitution where they were protected as state policy. 199 

The Bill of rights bounded all organs of the state.200 Under the interim constitution the 

Bill of Rights followed its traditional duty par excellence to protect the individual 

from state abuse. A view that was confirmed by the Constitutional Court in Du Plessis 

v De Klerk!°l that the Bill did not apply horizontally. However, in the 1996 

constitution section 8(1) and (2) now make it clear that the Bill of Rights apply both 

horizontally (in relation to private persons) and vertically (in relation to the state). 

195 Dealt with in chapter 3 of the Interim constitution, corresponding to chapter 2 of the 1996 
. Constitution. 
1960eorge Devenish, A commentary on the South African Bill of Rights, (Durban: Butterworths, 1999), 
p.5 
197 Dion Basson, South Africa's Interim Constitution, p18 
198 Ibid. p.19 
199 Ibid. 
200 Supra Section 4 
201 (1996) 5 BCLR 685 (55) 
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all of the state?OO Under interim constitution 

Bill traditional duty par to protect the individual 

by Constitutional Court Plessis 

v De Bill not apply horizontally. 

constitution section 8(1) and (2) now 

horizontally relation to private persons) and (in relation to 

1 

both 

state). 

is the new position of the which in tenus of '"'V'.UIJ<UU!U jurisprudence is 

similar to situation obtained 5 of the Namibian constitution.202 

Mahomed DP submitted it in his dissenting UUI'>""""l>,,",,'H to the 

conduct modern was law and Rights was 

horizontally applicable. The private 

then the case would still room for a possibility of 

of 

minority, a landlord 

wealth was still 

refuse to sell his nrrw,,,,rtu or let a to someone because 

their colour or K. .... 'Jl ........ 1 and the law would incapable to respond to 204 

ae~)pll[e this position law is that application may ael)eo,a to the 

extent it is applicable, into account nature of the right and nature 

the duty imposed by right. ,,205 

AFFIRMATIVE ACTION206 

The equality .... Ia'u" .... 

proteCl:lOn of the 

...... vu" •• ".,y. equality 

Section 8 of the 

1996 constitution no doubt 

was laid to rest the 

persons DeIore the and 

Constitution corresponding to 9 

of justice and the which 

constitution lies.207 It that the constitution not outlaw 

ditterentiatllon amounted to 

discrimination. Unfair was outlawed. 

200 

A Commentary on the Bill of Rights, uu ....... -"'-

203 Supra 
204 De Klerk, par 135 
205 Section 8(2) 
206 Section of the Interim Constitution and Section 9 of the 1996 Constitution. 
207 A on the South Bill of Rights, 
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Section 9 (2) of the 1 constitution208 instituted was 

the of the Thus although this amounted to UH''''U.'-",",U to help 

discrimination as it is permissible the reason mentioned 

above. underlined the affirmative action "'1"""'''''' as 

as 

approach to formal 

inequalities 

new nation.209 

IN 

clause was 

was 

past. A(firmati ve 

MAKING 

'the of mere fonnal' 

was very necessary to the 

THE 1996 CONSTITUTION21o 

The nrnpp" through which constitution came to is equally as relevant as 

the content. By examining the most important U..,L/,",""'" of that process we discuss 

VUJl1UJ:l1",- was enhanced and various methods checking three 

and accepted across the of 

vividly contrasts consensus was 

not a priority as giving impression that a new constitution been borne. 

The Interim 

constitution2Il and 

had set up principles that bounded the 

by the constitutional 

the new constitution time constraints, dynamics 

public/political mtlere:sts. the policy inclusively .and the Constitutional 

The of participatory was widely followed in 

constitution. 

to get final 

process. 

important 

the was published public commentary. 

the public had been out of process to 

208 Section 8 (2) of the lnterim Constitution 
209 there are that it is reversed discrimination. 
210 RSA Act 108 of 1996 
211 Hassen The Soul of a Nation, 

voted in 1994 

was 

the errors of the 
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212 About R 31 million was on the public participating 

translating constitution to the various African programmes? 13 

languages population to understand. leaflets 

to the areas not accessible to the modern information 

were held to 

very important partner in the UhJ,,,,,,.uuunlLVU 

created and maintained a 

public access participation 

aUllV'-',,"U the extent to whiGh 

draft is aelJal;aOl 

language the constitution was 

became another 

groups sent their comments to 

for the 

the became a 

infornlation. of 

simple 

.""".",,,.214 These 

public 

final 

public to understand. 

on the out 

clause of interim traditional leaders on status of customary law, 

owners and chamber of mines on 

outstanding 

has 

it 

a sense 

thought on 

By comment 

therefore to 

fTom for so long. Although about 68 

public contribution the recent tendency 

<>'I'1"""f'1r",,£1 the that as 

public was given a "'H'","""_ to 

a parliament rpr,l'p<:pnTl'ITl of its 

constitution was 

constitution 

The time 

constitutional 

former 

is particularly 

The common 

process 

when 

215 Section (1) of 

is 

to 

set May 8, 

1996 as constitutional assembly to complete and adopt a new 

212 Discussed in 
213 Nicol M., Making 
214 www.uct.ac.za// 
215 Boulle, Constitutional "'YI{1lV."" p 104 

below. 
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This deadline was not arbitrarily chosen required nell0rnel[U to have 

committees in charged of 

completion an efficient document to produced at 

the end. theme ",V",UH. most important the 

Bill of Rights, the Judiciary and 

that dealt with 

branches received public 

and also worked towards the limit. 

To nrp'UP"r of betrayal media subjectivity216 there was 

closed multilateral meetings .. Where was deadlock 

proved very "' ..... ,_"' .. 

panel of constitutional 

the ' .... TO,.' ........ 

pVl,\prt", was VU •• <",,,.u with the primary 

conflicts and avoid deadlocks.217 With 

ANC and NP were as the two most important 

could reach strike a f'rWnnT'I"\,-n 

an 

method 

the 

to engineer a sense of 

constitution on of 

IFP was often final 

constitution it can be by virtue of concurrent and 

to national and provincial 

to enhance 

OF POWERS IN 1996 CONSTITUTION 

Amongst thirty-four that the constitutional court 

separation powers came 

Constitution. 218 The based 

This was dealt 

principal 

(which was adopted by parliament) and 

go~{efl[mlem also 

three levels government was a failure to to 

It was that this "''''T''',,,, · ..... .u..'t. ..... ,"-'u the power 

216 system in the US. 
Battle over the l-trrlrmth' Aldershot, 

to 

p.79 

jurisdiction 

the 

issue 

the 

within 

at all 

of powers. 
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provincial 

order,.219 

The 

between 

acknowledged that 

the ret:)re~;entatl of democratic 

was a certain amount of 

the exclusive 

jurisdiction to legislate and the courts' power to in their view was 

VV'~<"'o.lv members of the cabinet continued to the 

by positions, could '"'''''~.'"'.''v a ",o',uprnl over 

decisions the legislature. Thi's it contended was inconsistent with the 

institutional provision VI. example of the United Germany was 

cited to the point. 

In its .... VoI"'''''Lu''"'',,, the court found out that there is no universally 'Ar'{'pnTPll model for the 

of powers. Any system of checks and balances by one 

branch the ser>ar<,u "''-''XlP'" cannot be 

The court as examples that while the United Holland 

members of the executive 

not a 'requirement' of the 

not continue to the legislature, was 

court 

'unavoidable intrusion one branch on of 

to enhance checks and balances'. 

rnr,,"'1"'''l1f'P of go'vernrrlen in the National with 

parliament as per section 43?20 In provincial sphere to provincial 

Although there are areas concurrent jurisdiction. 

vested executive power the .. ' .... IIJUL/Uy III 

premiers. Judicial authority was with the courts (Section 1 

was by (2) which 

answerable to legislature 'both collectively and individually 

their functions.' 

2I8 J 996 (10) BCLR 1253 (CC) 
219 Ibid. P 1299 

92 (3) b the "'"v'u,", 

220 New Text (Final of the constitution of 1996, 

was 

with the 

directly 

the performance 

to provide full 
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regular reports to parliament CO]llce:rm matters under controL legislature 

could also remove President.221 

In concluding judgement the court submitted that Constitutional VI 

did jUdiciary 

not form that separation should take. The was so construed 

into account the country's constitutional history. Provision VI court 

should not read with technical rigidity. It was to cover the type 

the the provision 

VI had not been accordingly 

On issues the Bill of complaint was that it did not 

protection entrenchment by constitutional court held 

of of 

constitutional provision thus non-compliance 

rlre>H""",, were thus to a manner that was not unamendable 

but 

On 

The 

procedures and 

to 

H!,""",U,;,uH':>1U to 222 

constitutional amendment, two separate 

procedures 

Bill 

the amlename:nt of 

223. The court 

involved in amendments to 

hand and to constitutional provision on the The reason 

manipulation of the toI'm(~r It was to nrp'''Plnr 

,",vlHJ!."} were 

the seC:OIlU 

a "". "",u n .. , 

legislation on the one 

this is found in 

and 

make the foundational provisions less ,,uU"L"'.VL¥ to am,el1(lmem as was case 

111 past. The court non-compliance. 

THE COUNTER-MAJORITARIAN DILEMMA 

The nr""pr of the court to set with constitution 

executive judicial .,.P"·IAUl of the United States the Marbury 

221 Section 89 
222 Supra 
223 
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v Madison Case224
. Where Marshall CJ reasoned that the of United 

was the law, 

declared invalid. The -..:l1' .... rAtYI Court had implied jurisdiction to 

with it must be 

that. 

The counter-majoritarian dilemma is based on the premise that since members of 

legislation of a 

The judiciary is not 

judiciary are 

democratically 

not n,..""", .. to test set 

highly conltentl 

to usurp the powers as this would amount to a violation of the 

separation system and clearly defined 

judicial is applicable.225 

In two cases analysed below the above are situated and <.ltV,'"'-''''' 

in the context. In S v Makwanyane226 the question of death 

penalty was and the public opinion was of the sentence. 

Constitutional Court its politically and contentious judgement 

wrote 

The reason for ... vesting 
courts was to protect 

of judicial 
minorities and 

in the 
cannot protect 

if there is their rights 
willingness to ,.... .. ,..,+"",+ 

process .... It is 
us that all 

COUlts did not therefore 'substitute public VIJIHlu'H for duty vested 

us can be 

to 

and uphold its 

declared the death sentence unconstitutional. 

without fear or favour. ,228 It 

Judicial review was main subject in Case Executive Council of the Western 

Cape Legislature v President of the Republic of South Aji'ica.229 

Nelson Mandela acting on the powers granted him Section 16(a) 230 amended 

224 
.nm!me.nla,n/ on the South 

225 
~On'nM<'"Harbour Trust Commissioners v Gibbs 

22619953 SA 391 (CC), (1995) 6 BCLR 665 
227 Ibid. par 88 
228 Ibid. 
229 A Commentary on the South African Bill 
230 Local Government Transition Act 209 of 1993 

5 US 137 (l 
& Co 1974(2) ALR 362 at 369 
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principal by the provIsIOns of 

committees from to provincial 

local administrators. first at the Cape Court 

that amendment unconstitutional was 

urnr'U'fl and judiciously Constitutional 

decision lower court and invalidated President's proclamation 

parliament's amendment the said Act. cOUli declared the 

were unconstitutional and thus invalid. President's reaction to judgement was 

as landmark as the case itself when he declared is not the time, nor last, 

which the Constitutional COUli assists both government and 

ensure constitutionality 231 

These cases are the more ALL,",""U because are concerned with the Interim 

constitution. mere the Constitutional' Court could act independently and 

take judgements COIlsnmIlon indicated South had come a 

way. of the D. to v Minister 

Interior. 232 court had invalidated A'"'E,hW""""'" by parliament that purported to 

entrenched provisions. judgement case was 

delivered, Malan's government the ~ ... , .... ",vu created a constitutional position 

could not be 

CONCLUSION 

this first of the work we have how a to provide for 

separation of power to cripple H«CAVB building in Africa. Union to 

the 1990s, concept of !JeHll«"' .... ,U 

that do as it 

powers to 

hatred and to conflict. It 

231 
IP,V"n1':h A OImnenrarv on the South African Bill 

232 1952 2 SA 428(A) 

was to support the notion 

apartheid to An~", .. r,,,, 

p7 

sowed 

century's most moving global 

( 

1~ 
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collective a world.233 

When law proved 

employed. Yet the words the 

King Jr., "truth however, to the earth shall 

The Interim coristitution and eventually 

and 

by act """1""",n initiated 

l'-''''UalJl'-' more direct means were 

civil rights Martin 

again." 

1996 were an 

.... "'r ... o'''· them acknowledgement of 

through affirmative 

new order in which 

and Bill of rights?35 The a 

courts can pn;>tect the 

laid the for nation 

233 Kader, Reconciliation through Truth, p. 202 
234 Section 9(2) ]996 Constitution 

111 

Now the cprl",r<.f", 

new South 
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SEPRATION OF POWERS WITH 

CAMEROON. 

BACKGROUND 

This divided four 

A) meroOlll12m Framework 

,""UiH.'lJ. Administration 

C) Cameroon 

D) 

E) 

Mandate to 

British Rule 

NATION IN 

maxim that "geography is mother of 

Cameroonian experience. Geographically VQ.J.U"" 

can be exemplified by the 

U'-'.LLH'v' in West nor in Central 

between the two location often been 

<OLlJ..HU',,",,"" into the role it played the two regions long before Western contact. 

the lake and the Sahara the 

dense equatorial and the Atlantic Ocean the South, this IS 

In varIOUS of the country the appendix 

"L en Miniature ".237 

that concerns us however, centres on constitutional law in 

western However, as demonstrated the on South 

separation power under the unwritten African 

law was premised on a different confirmed the judgement 

Bangindawo v the Nyanda Regional Authority; Hlantlalala v the 

235 
'-',,<l'u ..... , 

236 Ali 
237 Kofele Kale 
York: 

1990 
Cameroon, ( New 
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Tembuland Regional u~"' .... ..., in this case had contended that 

rprnPT>T of impa11iality and mClepenCleI1Ce could not be guaranteed 

cOUlis. that Chiefs sat or their 

~---o----- to adjudicate on and also sat 

they could not impartial such courts could not be .u'-',"'I." .... u\.."'u court held 

that the separation power 

. There was a trust and '-'H.M. .... '" on the impartiality of the of 

"'''','~UA' "' ... ,,''''-, .. "' 239 However, court did not further to explain how 

through 

African approach was one of decision-making, 

"'-",'-'''''lU'H as resort.240 The different polities in Cameroon 

VHUV,lU":' of 

for 

in South Africa with their 

limitation of arbitrary ",n'alp,r<:' 

governments 

the same way 

this 

of the coast, 

Douala and others of the the stateless of Southern Africa (Xhosa) 

were or less 1 .;:. 1 . . 1 242 same on t lese consthutIOna prmclp es. 

In regIOn of Cameroon, however, with advent Islam a new 

d · dd d .. d 2431 1 . I b' d h ynamlc was a e to eXlstmg or er. s amlC aw com me t e 

administration of the state and religion. religious 

state his nrnXTpT was deemed to flow from 

judiciary could not any laws, COJmrmt any acts or 

that were contrary to the and SUl111a. Any 

Under "'..,., .... ,,'v was a 

also head 

judgements on any 

facto ultra 

the 

PH'-""'" of government (A hI al Qada-judiciary and executive 'Ulul 

'Amr) is that co-ordination not The courts 

238 (1998) 3 BCLR 314 
239 At 327D- F. 
240 Ngwane, Conflict Resolution, p. 47 
241 Eyongetah and A o/Cameroon, (London: Longman 1990) p. 13 
242 It may be possible for there to have been variations on the ofthese 
243 Mention may be made here ofthe differences in the Islamisation process of sub-Saharan 
Africa as to the See Ali A. Mazrui, 
244 Nicholas (London: 1999), p. 46 
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was primarily to ,:: ...... ·r.~r"" Divine law conduct inconsistent with it from anyone 

including allegiance.245 law is treated as part of 

Indigenous law today applicable 

predominantly Muslim. 

northern of Cameroon IS 

C) SEPARATION OF POWERS UNDER GERMAN COLONIAL 

ADMINISTRATION. 

colonial constitution regulated possessions (including Kamerun) 

like 

Governor.246 

a of 111 

Governor was the head the colonial administration, but the "-.... UJ,"'''', 

and the chancellor "''''',~'''rI his n"'LA{P1"" could rule by 

pali like the 

on 

commanded 

respectively, 

structure. 248 

orders-in-council in had ultimate 1"'j:~l':>J,U." powers. 

prevailed to the "'':>''-''''1,'' of the 

and all sectors. 

schutztruppe 

was to 

polizeitruppe, colonial troops and police 

'Tevolt or rebellion against the 

The power to 

advisory council. It 

rested on governor although there was provision the 

VLA"'-""V,", advisory to the (therefore opinion was not 

included 

appearance and 

the colonialists. 

traders and missionaries within the colony.249 

of advisory "' .... r''''''n just how unimportant it was 

authorities. However, as the territory 

more "''''-'''«'''''.'"' and them. A 

under the move responsible to 

govelmr.nelll:1l1 

Habibul, Islamic legal Philosophy And the Qur'anic Origins Islamic (Durban: 
of Durbanville 1989), 188. 

Germans in the Cameroons 1884-1944, (Oxford: Alden 1939) p. 178 ff. 
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was towards trend identified in it a 

self-government. 1904 however, legislation was creating 

members.25o But as South the 

agitation 

was recommended 

allowed Africans 

who taxes were not or were their opinion taken consideration. 

courts operated Cameroon posed some very questions that 

permeate the present judicial """'Tt>'"n "<HH"'''t court established in the was 

court of equity British.2SI It 

settlers. 

looked towards 

their "'''''''''l1l'',h 

during the which 

to rouse anti-Gelman "' .... Ll.IU1"'U 

The operated a different system comis. 

had two lay 

a 

cases 

comi 

and 

court. The ,--,'-'JlUl"'U 

that it threatened 

court 1885 

by the 

Membership was for 

and was a court Appeal 

chancellor was appointed by the 

H,p'rn"r to assist in ",,....,'.,,,."0 of his judicial ~~.,,~u'V". A court second instance 

whites (Obergericht) was l",.p·<>t~·r1 with <.<u.,,,,"""'''' jurisdiction disputes 

Togo?S3 It was court subsequently was 

appeal court to Germany with a staff. the 

the that the colonialist in Africa saw separation of 

250 Ibid. P 189 
251 Ibid., p198 
252 Ibid. P.199. 

111 

253 Which was also a German colony 

but not 
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next law. was by 

towards of the coionialists. It was 

constitution provided for German law in criminal and civil cases. 

a hostility 

colonial 

as far as 

African law was used to "',,-'.Ha, .... the disputes inter se. But on matters 

\ . 

"'''''lH''/5 to misdemeanours, UA~H"'AH""." to 

this law a handful of .l ..... U.lH'-.l\.UH.Q.U.;) who 

some chiefs de-stooled?54 

The observation 

inadvertently to 

their lUle 

and ne"ro'''nl''u German law applied. 

were hanged' and 

power colonial KamelUll 

the thirty 

by 

the Chamber of Potsdam.255 Leist was' dismissed because of human rights 

number _,..,._ .... ~. the 

all over it did not help. 

the force back did not to 

apartheid. The rebellion Gelmans went alongside the the 

Doualas to Reishtag the expropriation of their 

not allow it. even a to the Queen of 

D) SEPARATION OF POWERS UNDER THE MANDATE AND 

.L,JU> .... ,..... RULE 

Article 9257 the Germans to her colonial Do~,se:ss 

being amongst them was thus forfeited and partitioned <>"r-rw" 

Simon "',-IH,""l:" between the and the French. Although 

responsible by partitioning 

by soldiers to took 

KamelUn 

the 

no way 

. role-played 

of 

the territory while British took became a mandate 

254 Chief Douala 
255 Eyongetah, A 
256 Ibid., p. 206. 

Bell, Rudolph and others. 
afCameroon, p 90 

257 of Versailles 1919. 
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and the country was subject to arbitrary rule. Much of which Cameroon 

experienced as pleas were disregarded. 

(I) THE 

importance of 

clause IU261 that 

the colonised peoples came to camerocm through 

right of IJVV'IJ'V to choose form of 1!0'/efltlmem 

which they live." The teflrItOn further 

meant that 

111 accordance 

a change of status 

would be an 

to 

a 

economic, educational advancement the people 

political, 

territory. It 

authority to the inhabitants the tP"y,t,"\y" towards 

HiiI.'"'Hl and/or independence. provision that critically analysed 

the French UU,'LiU ... 

effectiveness of the supervisory of UN to curb arbitrariness by 

administering power debatable. it certainly did 

impose ..,H.'v"".H on British and French in annual 

In <lYn,p"An.ne- had 

was in a 

reports and on the spot 

visiting .LU"."..,,,.;,,.., 

their responsibilities. 

disadvantaged position in "F, ............ u politics to receive some attention 

to say things they could not 111 

Cameroons was the expropriation of 

Bakweri 262, 

instruction in of 

was held in British Cameroons. 

261 UN Charter (l 1lI 

freedom movement to the 

and 

for 
263 

came:ro()ns and compulsory 

UN supervised plebiscite that 

262 This dates as far back to the German era. 
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D Oi) THE RICHARDS CONSTITUTION 

World War II played no small in the of new constitution 1947. 

The constitution LUvJCl,",U the membership of the council thirty to 

forty-four, members and rest 

contribution by this constitution was the creation 

most important 

264 These 

houses were later to play advisory 

Native Authorities and the legislative Councils. 

and serve as 

provisions of 

was applicable 111 advice by resolution on 

in council 

matters referred to 

by governor or introduced by a For inclusion of 

northern was most enduring legacy in unity.26S 

However, the La:merocm had no """"LVU'," g()ve:rmneru but a its two 

the eastern there was a 

commissioner), official members, 

v':W .. "."UL (chief 

from the 

provinces about ten nominated by the Native Authorities and the 

nominated officials were 

to 

these by taking from 

incorporated 

of the houses. The Qreatest contribution 

this constitution to Cameroons and was the incorporation of British 

indirect rule system into the constitutional structure both countries. 

the 

territory 

at the centre. It 

its rI""n~"'" 

fell short of 

VU1,",LCU':' were directly 

was not consulted 

of power led the National Council 

an itinerary to with 

It was not representative of 

backward as the country lost its 1""''-\1'<>10''" 

a as the nominated 

governor and not to the people. public 

council <.4"",VY. At the bottom 

shortcomings absence of a separation 

Cameroons and Nigeria (NCNC) to on 

of ~,., .. +a.,d 

263 by(mg(~tan A History of the (:aJ'nel"Onl1S p.121 
264 p. 123 
265 Nwabuzue Constitutionalism in the Emergent States, 
266 Ibid" p. 85 

,-,VH"VH Hurst & CO., pp.81-128, 
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memorandum contained grievances from that concern the 

statement included the excess powers of the sale judge of 

what was 'native' law and custom and in the event the governor had 

to depose chiefs, which was an traditional laws and 

custom of the people.,,267 A similar the governor in South 

and it becomes difficult to someone who had little or no 

understanding of the language and would be a sale judge. The 

power of the 

judicial power by 

TTPPrI'·'" ...... of movement 

if solely considered it a 

D (iii) THE MACPHERSON 

The Macpherson constitution 

constitutional history of 

involved in the making 

constitutional crises 

come up after the 

the protests 

The 

was in a bid to 

Discussions det)atf~s on 

levels 

to 

268 

right of workers to strike, 

The powers to restrict 

to prohibit freedom of worship 

vu,"''''''-, .... two most significant developments in 

the process of consultation 

and secondly the impact 

The Macpherson constitution did not 

F'_",.."'T term of the Richards constitution due to 

on the colonies.269 

by the newly appointed labour 

of the Richards constitution. 

were organised from 

to 

conference at 

Cameroons had 

all 

meletlllli'l in Mamfe in 1948. 

to it 

Two r"""PT""'T1r\T,,, are from their submissions. 

separate 

267 

268 

status for the trusteeship. This was a 

a/the Cameroons, p.126 
Constitutionalism in Emergent States, p. 61 

269 The labour had just won the elections in Britain. 

was 

111 
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Cameroons and vanous were taken to it. which was the 

resolution adopted by the Cameroons provincial 270 While 

itself various Cameroon groups and organisations combined 1 to petition the 

Governor general for a separate house answerable to the commissioner who would 

be res]:>ons to all a 

to administered "'&>"""',~;-&>I 

This the question why from a 

was 111 an ambivalent 

position, Under international law were not a colony per se but a 

However, her as a colony. This contrast between 

facto nature of administration the country and her de jure status placed her in a 

backward position a vis elc>pnnel1t 111 situation and 

by constitution Ull<Ul\J'll of camerocm at 

centre. Cameroons described as, a "colony within a colony." 

other reason the huge Nigerian in Cameroon. Nigerians filled 

most of top positions in country. was more so the ..... 1..1,"''-',.'''''' 

a of for Cameroonians right 

trained personnel was partly 

to 1939. The 

shortage 

dragged 

Cameroonian labour 

policy of the Nigerian authorities opemng a 111 "",M.U'-', 

to imbalance. Which was advantageous, but 

politically and constitutionally to Cameroon.272 poor treatment of 

Cameroonians by and the backward development the are well 

..,.,,,''-' .. 'CHU administrative were 
maintained on a skeletal basis for years. was 
subject to exploitation while its inhabitants lived as 
plantation slaves.... of social were unknown and unheard 

270 a/the p. 128, This council had twenty-seven chiefs, six 
administrative officers and thhty combined 
271 A.H. Asa'na, "The Contribution to Educational development in Africa: The case of 
Cameroon" Unpublished Honours dissertation in the University of Cameroon, p. 12 
272 Ibid. 
273 Cameroons In to the house 
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There was no with fear that 
back full political control of the territory. 

British Northern Cameroons the constitutional for 

termination of the TF'rr1Tf,ru and as 

of Nigeria. However, because Northern Cameroons had two the 

Nigerian majority their It must be noted here they 

favour the continuation the trusteeship.274 Unf0l1unately were 

ousted future constitutional conferences. 

This by the oo·.f-"· ..... ,,,,'" Cameroonian concerns 

the General constitutional conference at Ibadan 1950. 

eloquent and vivid declaration by the Cameroon "'-'.Lv""«l\,,.> they wanted a separate 

were '·F',"',..'CPrI Instead the 

not collectively 

were not economically viable unfOlU1ded view/75 to 

they should be "',",".HUl So 

people they went ahead to provide what 

representation. 

granting the 

judged was 

the would have out 

members with a senior regional . who no vote. 

the two 

own, 

more 

the eighty 

House 

representatives two members were chosen from eastern region who were U'-'.L'-'",.cn~;, .. 

from province of '-'UJ'U ..... lVU'U""'. Then one of the 

east would to 

Comparatively 

It provided a 

this was more liberal than predecessors were. 

situation that was more beneficial to Cameroon than of the 

had been. CrISlS 111 the eastern 

outright and other for 

Although Cameroonian ""'V1'V>',"""'" 

Nigeria, they were for 
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c't-:.'tprnp,,'t of one her delegates into the eastern cabinet was by a vote 

position to 276 the despair 

of British Cameroons as a minority within 

decided to boycott fut':lre 

and demand a 

This recurrent but dreadful reminder their 

minority status 'TIM,rwt-:.nt role in her constitutional politics. 

as it with Nigeria, so too it lUelGCe:Q her negotiation 

of with in a 

minority position infinitum 1..1"''-''-<»1'' 

D (iv) L YTTELTON CONSTITUTION 

After the constitutional by the Macpherson constitution subsequent 

constitutional uel:ences held in London and added momentum a 

for Cameroons. However, the Lyttelton constitution rested on 

for British LamerO(ms of a status for the 

the North a volte jClce decision to stay as 277 

consolidation of a multi-party election as the base of Southern 

status was seen the (Tpn,PT'-:' 

political parties, 

Congress (KNC). 

reunification with Cameroon. 

election on the 

Party (KPP) and 

were basically two 

Kamerun National 

ultimate 

on the other hand capitalised that 

independence Southern Cameroons would not be an economically idea 

so the best option would with that 

treatment they received from Nigeria, 

·the thirteen seats the eastern option 

276 p.134 
277 Ibid. 

had thus 

278 A Hundredyears, p. 250 

successfully and Southern 
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was thus declared separated eastem region, but remained a part of 

status relied on 

on 

required assent 

was for a separate 

to represent 

members and a 

had concurrent 

while for the 

It elected 

was the absence of the 

Lagos.283 

, the 1957 resolution 

was created. 

which experienced a 

it was 

the federal govemment 

government. 

that the federal 

like 

to be 

three 

Native Authority 

who acted as president. 281 

on certain 

had complete 

and four 

and executive 

with 

to 

282 

affairs?79 

provision 

two 

thirteen 

federal 

The 

and the 

of a 

included; 

There 

The constitution talked of a leader 

a premier. The public 

full 

was removed as a 

as the 

no obligation to 

made certain constitutional 

UN was to fulfil 

Cameroons 

drew 

Nigeria. 

to subsidise 

for the 

amlef()OIIS to '-'...,.,,'u,'"' in a to stay as 

or reunify 

279 Nwabuzue, Constitutionalism In Fmf'rp'pnl 

280 Lyttelton Constitution 
281 Ibid. 
282 Ibid. 

p.60 

86 



Univ
ers

ity
 of

 C
ap

e T
ow

n

F) SEPARATION OF POWER UNDER FRENCH ADMINISTRATION. 

Article , which by not able to stand 

under the strenuous condition of modern world", failed to provide 

a set goal of self-govemment Cameroon. This meant that 

were .l.F,U."VH or commitment to prepare Cameroon for 

French mandate can be Old 

,-,'-'''V.lV''' of assimilation paternalism rather policy of 

creating 'black (evolue) seems to be the most rar··re'l.cnmg 

Cameroon was by constitution applicable to 285 which the 

responsible to head the territory was a commissioner with status a a"VP1n"lrlr 

minister of "'Vl.U".,.," was chefs de circonscription or 

level was 

de division a today aQlnllllS1:rallve set up 

Cameroon. as intermediaries not vv.",H<i'v of 

for African institution nor a desire to it, but 

their own thus ....... ~ .. "6 them own 286 

f'rp'<>1"p'/i a ~V'''H'''H of notables whose membership 

tribal and their responsibility. was more to U<.LVU .. 

than to '-' .... '-'H.l.J'" administrative policies 

and decisions to these governor's conseil d'administration 

(administrati ve "'~'HU''''' which had notables 

subordinate positions that it is obvious it was not 

the fY/Y'''''''n was above the council and could not 

reflective at alL In actual 

to book. 

283 Ibid. 
284 Convenant of the of Nations 
285 Gardinier Cameroons: UN >IIUlll;;l'lXI;; to French policy, (London: Oxford 
286 Ibid., pA8 

1963) p. 57 
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the policy paternalism as practised Cameroon gave ,",U,AU,.AVVU1Ulll.:> 

t'lP,,1-he'r the of code?87 elsewhere in 

d'outre mer, the Africans were to the 

French chefs de sub division. This clearly changed the to something 

provoking 

version of 

current conflict between the written version and 
288 

by 

and 

Two key approaches ael:mt::a administration. indigenat prestation. 

the 

of 

day 

the 

the 

British.292 

led to 

Africans were deprived all basic rights like of 

speech. And like in South the governor 

penalties on a 

and was the basis 

onel1ices . This was an arbitrary 

I"l"'Il"1TP,'pr,I"P that 

above concept into the '-''-''JU\,fHAJl'-' sphere.289 It was a C""'TA1Y'1 

whereby all were required to supply govemment with a ten-

they might paid a minimal was to 

291 Many SOl:lrces have admitted that despite human 

the French government more the 

two colonial powers were both to 

for the territory both constitutionally and economically. 

these to current lies inability 

oftoday's leaders to adopt the concepts to 293 

The example who saw the as 

are 

social are heavily depended on, France absence of African. So 

287 p.I 6 

288 Butterworths, Bill (Durban: Butterworths 1999) par 6A 1-6A2 
289 Mann Kristin, Roberts Law in Colonial Aji-ica, '-'ViRiU ... James Currey, 1990) p. 31 
290 Ngoh, A Hundred Years o/Cameroon, 89 
29l Eyongetah, A History o/the Cameroons, p. 117 
292 Gardinier and Eyongetah amongst others. 
293 Kahn Freund, 0., "On Uses And Misuses of Comparative Law", (1974) 37 Modern law Review p.l 
294 Watson A., Transplant and Law Reform", (1976) Law Review p. 79, 

Law and , (I Law, p.38 
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of the current constitutional in the continent is visibly from the mindset that 

was by the colonial policies. 

E (I) POWER SEPARATION IN THE TRUSTEESHIP UNDER 

ADMINISTRATION 

The purport and object of was In and anlbiguous 

terms. 76296 stated the thus: 

To promote ,political, economical (sic), educational 
aQ'/an.celnellt of the inhabitants of trust territories and their n,·r.n-,.,~", 

development towards government or independence as may be appropriate 
to circumstances each and 
wishes of the people concerned, and as may be provided by 

to a which of 

or 

territory. The Charter 

the 

particular bearing on Cameroon. 

further complicate ambiguity 

the English. French text 

'vers a s 

concemed' 

most 

particular 

precedence.297 This 

French text did not 1"'"J',","" same 

'towards 

eux-memes ou I 'independence '. 

administration and self-govenIDlent are not one same 

former is latent with self-government on the 

, which implies a status of "VU.l .... L1 

or 

a 

hand 

than Anglo-Saxon t::XIJt::nt::m;t:: 

independence. The Tr.1··,YO<'" a local administrative unit 

within a 

central institution.299 

295 

298 lbid., p7 
299 Ibid. 

unitary which implement defined the 
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the two versions of the charter had equal legal validity the 

interpretation """'-'<4U.''''' problematic. Particularly when the administering authority 

not 

question of 

as the most appropriate goal for a terri tory. 

vuen../H for Southern ~~'cu""''V comes m. 

the 

the above 

argument it may be difficult to put the dock not __ ..... ,.., 

Cameroons if the situation firstly by 

ruling out 

overseas. Thus 

of eventual or independence 

which decided to, direct 

category despite a 

international 

trust status did help out 

not 

African 

of 

1~_{'n~i,pl'f"npnT was the 

to 

Cameroon fell 

and 

Constitution300 

the mandates juridically part of 

French 

towards 

on the 

French 

republic.301 Yet it exploited for a de facto 

incorporation the Trusts into the Republic by rI",r',.""""" and laws. Cameroon thus 

that was 

status of an of Union under law. 

Taken altogether, the various measures amounted to a de facto incorporation of 

Cameroon into the Republic. being France ruled out the 

administering towards serI-Q:OVlem or Metropolitan 

'-' ...... " .. .,"~AAVV that survives today. The subsequent policies 

for independence it could be came a little too late for an adjustment 

1-'1-""''''''' .... to reliance on The 

conferences of 1944-1946 confim1ed that hold the answer for the current aversion 

towards the of federalism Francophone African with particular rP~''''rPlr\{,p to 
302 

it may to on the way to 

independence as a confirmation of the inadequacies of policy the 

300 Fourth Republic constitution 
301 Gardinier, UN Challenge to French p. 9 
302 Federalism is considered heretic (as in the years of the French revolution with the Girondins) 
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The ...., .... "HU.'-' Gueye law303 made inhabitants French overseas 

of France granted them many of the same rights as men. 

Africans to 

apply.304 fundamental right of 

majority.30S A latter law made French 

was never fully 

HHl.""« law applicable to 

by the 
306 

Assembly 

Afrique noire 

of the seats were 

Europeans 

over 600 

French 

evolues sat in the 

French chose 16 

from all overseas with 

oJ ..... "'~H.'F> only 

double L.J''''''<V' College 

house, while the masses sat in 

while 3 million Africans In Cameroon, 

twenty-four. Assembly was advisory.307 

is the Africans were not enough I>VY''''''·'H·P 

opportunity to do it for was 

UN responsibilities with thus supporting 

view of colonialists. there was a counter influence that came 

nationalists their 

G) QUESTION OF REUNIFICATION 

importance this is from 

of power to 

colonial administration 

bantustan policies which 'H"'''''''''"'' 

a to out 

303 Of 71h May 1946 
304 Gardinier, UN LJ'JllILen):!e to French 
305 Ibid., p20 
306 Ibid. 
307 P 31 
308 C. Ogwurike, ...... u'·'r.;e'ul of law In 

P 19 

Speaking 

statement that inadequate 

towards can be examined 

the balances the 

Cameroon tended to bring 

A finding under 

south brought UvU'L11v from 

,. __ ,,, __ . NOK, N.D.) 81 
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It was thus by no coincidence that one of earliest that came 

Cameroon were raised people from French 'V<uU'v' 

the to refuge in the call for reunification was 

made through the ';'Tn,prn,r>n<o Welfare Union.309Just like felt 

status the British her status that saw 

constant abuse. collectively brought them together under 

On other hand 

Just 

"'':H.a.U\,'-' to these French policies created a lot tension and 

the 

French to combat call of 

the on turned on the 

administration of justice to magistrates, the Africanisation of 

VLV'"UV·U of 

endowed with legislative powers .. n.u';>"",!UiU1....,1.U'-,UL· Camerounais went a step 

Chmier. for the independence of ...., ..... uv. conforming to 

Which 4 did not seem to 

undesirable same year the administration, it was 

simply banned without form of 3]0 

Union des Populations du 

player in opposing 

Of(H!ran~unj;. A H«AUU.'"'' 

n1'l'1PI",)11M (UPC) that was the successor and 

registered it elaborated on 

of artificial 

boundaries abandonment 

policy of assimilation (that is the negation of of a 

for 311 

wide UU1,U"" especially amongst workers. With such an 

strength amongst a 

it was bound to 

come to come with 

The UPC worked alongside the various traditional institutions to oust 

operated with help "Ngondo" or traditional 

309 Ibid., p. 59 

310 UN <--fI£"""'''''''' to French Policy, p. 44 

92 



Univ
ers

ity
 of

 C
ap

e T
ow

n

Assembly of the Douala people who had been formed to defend and safeguard their 

interest. The "Kumsze" of the Bamileke was another traditional institution that 

worked with the UPC. The KUll1sze supported the notion of reunification and played 

to the achievement. 

The French reaction ranged from calling the UPC communists to the transfer of key 

UPC members to remote areas where their impact to the local population would be 

negligible (a strategy currently used by the govemment towards the opposition). The 

French also created politic~l parties to rival and discredit the UPC. One of such parties 

was the Evolution Sociale Camerounaise (Esocam).312 This policy was similar to the 

one adopted by the apartheid regime to support the IFP and use her to create violence 

amongst the blacks especially the supporters of ANC. 

The greatest set back the French employed against the UPC was electoral 

manipulation and fraud. Fear of its rising popularity and the prospects that the UPC 

would win the m~jority seats in the territorial assembly the French resorted to stuffing 

the ballot boxes and other unlawful electoral practices.313 This and the subsequent 

outlawing of the party made them to take to- the bush and embark on guerrilla warfare. 

As the fight for independence gained momentum the French passed the Loi Cadre314 

for overseas territory_ Developments in Indo-China and North Africa had broken the 

myth of France overseas. Loi Cadre was an Enabling Act that authorised government 

to assume legislative tasks ordinarily undertaken by the by the committees of the 

Assembly.315The law sped up administrative reforms for independence and economic 

processes, as well as the extension of the universal suffrage, establislunent of a single 

electoral roll. By increased agitation the national assembly added article 9 for 

Cameroon which empowered the government to draft separate decrees for the trust 

territories - similar to the quasi-federal status in Southern Cameroons. The UPC 

311 Ibid. 
312 Ibid. 
313 Ibid. 
314 Loi Cadre 23 of June] 956 
315 Gardinier, UN Challenge to French Policy, p.77 
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Loi 

for 

on basis that were 111<1',",-'-''-1 

316 

demanded 

an fresh 

As independence nigh transferred power317 to the new premier 

Cameroun Ahmadou Ahidjo "~HHU"VU".u tension was growing. 

Nkrumah issued a joint declaration VLL'~'U"h their In national 

reconciliation population 

representative and government 

of a truly 

country' to 

called for the abrogation of UPC' , , 

unconditional condemned politicians. When Ahidjo failed to be 

they to allow the use their TPT"rnr\1"'F'IO as 

and supplies to maquisards 

intent to undermine A11idjo regime. attempt Ahidjo to call in the 

to suppress it, as it put a 

Cameroon January 1960. 

In Cameroons the 

Two questions were put 

independence by UUVF.'"U"'VU 

French 

on the Independence Day of 

conducted a plebiscite on February 11 th 1961. 

the population, whether they would like to gain 

or by 

the given territory to Britain as 

a were counted . separately the of the 

Cameroons raises the undemocratic role British 

outcome. in 

Southern Cameroons for reunification. 

CONCLUSION 

has pvr"~''''rI tensions that were 

foreign concepts. aosenc:e of a uvl"' .. "v< 

power to auu,,,,-,,, by the colonial administrations. 

3J6 Ngoh, A Hundred p. 367 
317 By Statute no 45 of January 1, 1959 
318 Gardinier, UN Challenge to French p. 91 
m Ngoh, A Hundred p.391 

of 

out of the imposition 

balance or separation 

nOlO'1."'." of UN as 
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I 

a player and status the territory as a trust under international law 

at all times '"'-,~~~"~ to the benefit the 

people English 

colonisers. 

as has the 

reaching vUlll."...,U .... v •• v" .... One of which 

fact it did. As a 

came ,v",-,,<..,v, to 

implemented by these 

been the borrowing of 

have 

not 

Wese20
. 

with 

a minority under Nigeria and 

British would the Southe'm Cameroons 

birth of a new culture 

identity guaranteed under 

the Union? question next to answer under the 

paradigm. What methods were employed by French Cameroun of 

status within the Union to a Cameroonian identity 

without ~"'rrl",,,.+, the "",nn,.,nJ as 

320 Mann, Kristin, Roberts Richards, Law In Colonial (London: James 1990) P 134 
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THE FEDERAL CONSTITUTION OF 1961321AND 

POWERS. 
SEPARATION OF 

BACKGROUND TO THE MAKING OF THE CONSTITUTION 

current Anglophone problem makes an into the 

LUU4'-H.'F. of the 1961 constiwtion iniperative. IS more so 

violation constitution a central place in this 322 

that La Republique had when it 

independence I961 was a consultative Committee323
. Ideally 

membership a committee with up of 

the nation should reflect the character of the society to governed. 

all 

the 

constitutional deliberatioll.324 By thus denying political participation to the UPC 

large part of national political opinion was eliminated 

process.' refusal was based on the manifesto of the UPC 

would an independent out 

make that the French ~ .. nu~c'" and en1trelJrenelUnal 

political economy the independent 325 

the constitutional 

stated in clear terms 

Community 

not dominate 

The French ban on the them the leeway to dominate the constitutional 

and thus to its domination of postcolonial 

economy Cameroon. relevant public opinion 

from constitutional making Cameroon. 

321 Promulgated 1'\ 1961. 
m Piet Konnings & Francis Nyamnjoh, "The Problem in Cameroon. " 1-221. In 
Journalo/Modern Studies, 1997. 
323 Created by Decree No 59-56 of October 31, 1959. 
324 Mukum John, "Effective Constitutional Discourse." in Udo Okeke VeJ71O(;ra(;v and 
Democratisation in J. 1997). 38-50. 
325 Ibid., p. 43 
326 Ibid. 
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The constitution that was thus drawn up was modelled closely to that the Fifth 

French Republic.327 This constitution was 'l"1",.,.."t-1"\ far a social contract 

of the country groups. As a result up to 

ten of the twenty-one designated political jurisdictions new country the 

constitution.328 That is 531.000 votes as opposed to 797,489 in 

favour 329 
document _ .. " ... , .. " ....... Vy a unitary state with a strong central 

government and 

provisions were remarkably 

amendments and new constitutions 

has P'l"l'~'TPr1 to the present day 

and France 

Republic. 

country. 

institutional 

all the 

of 

is a that French ...., .... J'H"'. 

primarily UVI.«U .. "' ... they were interested 

simply constitution 

b~.UAA'Eo u .... ~·IJ"'L ... _.U __ £1'om the French?30 

The high cent votes cast "'b'~'''~' constitution doubts on 

its use as a basis .. _ .. ~ .. of reunification. The 

independence a people had hoped that 

constitution all 

underestimation of Ahidjo and too much 

and 

faith on 

was an 

of the people as 

Ahidjo stood to benefit from the centralised and domineering executive powers.33l 

Just the had favoured the BDC over the 

over 

start a constitutional debate and with French aid 

the scene.332 

elections so too would 

Ahidjo made no attempt to 

continued to totally 

327 Richard Joseph (Ed), GouJlist Cameroon Under Ahmadou Ahidjo (Malta: Fourth Dimension 
Publishers, 1978). 
328 Mukum "Effective Constitutional " p. 44 
329 Ibid. 
330 Ibid., p.44, Enonchong Cameroon Constitutional law: Federalism in a mited Common law and 
Civil low (Yaounde: 1967), p. 80 
331 Mukum, "Effective Constitutional Discourse," p. 44. This was also visible in his leadership of 
the country from independence. 
m Ibid.,p45 
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This constitution occupies same place like the 1909 constitution 

It was given different codes over the theory later 
in this the Federal constituted an unwelcome with 

centralised power, Ahidjo had always favoured. And that is why he -"}~~F,-~ all 
sort 

Ahidjo 

of 

manoeuvres to accentuate demise 

first Cameroon) ."","", ... ",u 

most popular nationalist the UPC, in the 

was this constitution. This be comparable to the 

because 

so too 

constitution committee , South at the .... VL ....... ""'"' apartheid or 

other Nationalist party at 

THE FOUMBAN CONFERENCE AND THE OUTCOME OF 

CONSTITUTION. 

FEDERAL 

Cameroons decision 1961 to reunify with la Republique, provided 

Cameroonians with a 

Reunification thus 

chance to redraft a 

an to 

political constitutional discourse that eluded earlier. 

the two territories on the nature of the union was different. 333 

that the federation would be a voluntary u..:>~'v...,,, .. "'vu 

equals with each retaining 

334Unfortunately several constraints were to 

arrangement virtually impossible. 

was to for 

constitution. 

In the kind of 

the view of 

political 

and economIC 

an 

umon 

many conflicting agendas.335 

a federal 

short a conference for the 

of the two 

minutes.336The Southern Cameroons were 

one 

unaware 

333 Kofele, An African in Nation pp. 105-111. Some writers like Awasum 
Nicodemus argue the autonomist of the British in Southern Cameroons made the 
Anglophones to favour federalism as opposed to the policies of the French that 

mn."rr.,!i centralisation. This is thus considered to be the beginning of the Anglophone problem. 
Mukum, "Effective Constitutional Discourse," pAS. 

335 An in Nation Building, 12 
336 Ibid. 
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( 
;1 

proposals of La Republique until a cOlate:rerlce 337 

of Southern Cameroonians for 

~~''''''''U<A included alia: (i) a 

legislature, (iii) a not executive head 

simply ignored this and document (the 

up in 

federal 

Ahidjo 

of fa Repubfique) as 

the basis of the the argument that several 

against an constitutional for Southern 

Uln.,,!;,", of Repub/ique. 

led by John Ngu were 

militated 

to 

not adequately 340 While the other partner was already an independent 

Country admitted into the UN341 with its institutional arrangements and more 

resources to draw from backed by the advice of 

Ca:merocm a <un,,,,,,,,", was the population and 

territory as opposed to Southern Cameroons which comprised only 

the total area and about a quarter population. 343 decision 

provide only two for the 

reunification constraints and limited 

area which 

the, 

cent of 

the UN to 

or 
344 

important dynamic to the equilibrium that should not underestimated is 

the influence of the French 

Cameroon and were responsible for Ahidjo's position as president. They had 

measure to come out with of 1959 and were 

disinclined to changes that may upset, and the strong central 

m Journal of African vol. 7 (1997) Piet & Francis "The Anglophone 
Problem In Cameroon" p. 211. 
m Ibid. 
339 Thus the views by some scholars like, Joseph Growth of Political Parties in Southern 
Cameroons, J9J6-J96J(Yaounde; CEPER, 1992) and George Ngwane "Anglophone File," (Victoria: 

1994). That Foncha met with Ahidjo privately before the Foumban Conference to negotiate 
opn"pnt<: and that Anglophones failed to agree on what form of government 

wanted confirm the relative of la f(ellllDl'iQUe. 

340 Stark FM, "Federalism in " Canadian Journal of African vol. 10, No.3 (1976) 
34120lh 1960 www.un.org 
342 Mukum, "Effective Constitutional " p. 45 
343 Konnings & Nyamnjoh, "The Anglophone Problem In Cameroon." p. 209 
344 Mukum, "Effective Constitutional Discourse," p. 45 
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I 

that had thus reduce the 
country.345 

However, taken together role of Ahidjo as arbiter of 

what may or rejected346
, made new constitution to lack any relevant 

checks and on his powers. 

SEPARATION OF POWERS IN THE FEDERAL CONSTITUTION 

To understand the powers this constitution may 

a look into federal structure of the Foncha had expressed 

for a loose federation fa Republique.347 Ahidjo on the other hand wanted 

federation T1J.r!an'mf?nr,7U?m et.../e tot vers un 

etat un ita ire JJ 348 -that is a provisional and ~H.''''VU'~' federation before a unitary state. 

V and falling within jurisdiction of the 

authorities 

conflict 

V included nationality, status aliens, 

u ........... ", emigration, monetary .."""u-,. taxes and revenues, 

judiciary, states. While 

VI included alia, judicial Or$2~anlsa1tloI law, labour 

secondary and tec1mical education. By 1965 powers 

of Articles and VI were so broad they 

include virtually state power under 38(1) 

Any subject not listed under Article V and VI and whose regulation is not 
specifically entrusted by this constitution to a law shall be of 

345 The Post (Yaounde; July 1995) that Foncha's to the 
who 'were to and counsel to the KNDP 

was the real reason 
as the loser is therefore an and a failure to accord importance and relevance to 
the other constitutional dynamics in the equation. The British had never seriously taken active interests 
in the affairs of Cameroons (Konnings & Nyamnjoh, p. 208) thus with their advice or not the forces 

the Southern Cameroons were more than those for their favour. 
An in Nation-Building, p. 112 

348 ibid. 
pp. 108-111 

349 Federal Constitution of 1961, Title III 
350 Kofele, An African in Nation-Building, p.128 
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exclusive jurisdiction of 
adopt own constitution. 

which may 

No specific powers were thus listed for the federated states. Some 

argued that arrangement albeit imperfect 

presidential power is why federalism proved such an pTT,"',-.t, comerstone 

although a short interval of constitution.' of 

went beyond the executive, judiciary and 

functional and territoriaL352 It was thus Ahidjo's 

to a division that was both 

a Mr""",,,. that 

made him push for unitary constitution of 1 

Title III dealt executive authority. office of the ne:smem the vice were 

"~"''''-''U 9. French the 

.v,,~'-'v. a lot of authority.353 In this sense the balance of power weighed president 

more to the 

constitutional 

and a dominant president characterised Cameroon's 

unlike Africa 

authority in Cameroon executive the president that status. 

similarity here 111 fact that one branch had unlimited powers and abused it 

which provoked conflicts. The president had an .u~v ... ",a eligibility to run as 

v .. au"",,, of the shall elected [and] and 

shall be 

The 

re-election.,,354 The president also exercised powers. 355 

356 of the president and the mi:;orno;aWJle with other 

was covered in IV. Article 16 declared that the U'''U'''''',d are 

voted by universal for five years. 

majority of deputies' provided 

voted.357 The legislature met twice yearly 

the bills by the ","'-VVy" 

'shaH be adopted by a simple 

house 

durations not more than thirty days each. 

Mr"or"", over those introduced by 

parliament, 

·legislate by 

tactfully spent the legislative so that it 

divided 

351 Ibid., p. 144 
352 Ibid. 
m 135 
354 Section 10 
m Article par 7, 8, 9 
356 Article 9 

other periods the 
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may be 1ntl~rn'r",t,>rI liberally to include the judicial review ...... nu'''''''''.... two '""u;., .... " .. ,,~ 

the power of the courts. Article par II stated the 

shall be guardian the independence 

seriously 

president 

judiciary. It of how the judiciary that is supposed to 

be watchdog the eXf:cut:n protected by that same This same 

clause is present in the 1996 constitution.362 second impediment to judicial 

independence was that the president --"-4".,- the composition a for 

disputes.363 This was always used to judges on bench who would 

reflect the of the 1.H", .. a"",,~n. 

EXECUTIVE POWER AND THE ANGLOPHONE PROBLEM. 

investigation to establish that anglophone problem 

La:merocm is largely due to the absence a ""''''<11''<.1"1 

constitution to the present 1996 constitution. 

of powers from the federal 

Anglophone problem can 

described as ,""V"",",J'V"""'""'" of of being 

the 

dominated even the Francophone population as a whole.364It includes 

of nation building; central in the resolution is attempts by the Anglophones to 

~"' .... ''''u''' or call for a return to federalism and the government response.365 

As has been demonstrated above the making the 1961 ,",V""ULLUJ'V» that the 

Anglophones were not at par with the Francophones on the negotiation This 

lack equality was due to some dynamics and translated to the unequal status 

accorded to the two parties the constitution. the problem was aggravated by the 

lack of any rigid of and on the state. 

president thus as the most figure who 'was the father all.' It is 

precisely because of such overwhelming powers that he subjugated other branches 

"PTO,"T"rlC'm of Powers in the 1996 Constitution of Cameroon" in African 
law, Vol. 9, 1999 p. 211 

in the South African Constitution of 1961. 
J'i..ormm,gs & Nyamnjoh, "The Problem" 
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of nation building; central in the is attempts by the to 

secede or call for a return to federalism and t n~sr:,on.se.365 governmen 

making 

were not at par 

1 1 constitution 

C01Dl1(Jnt~s on 

that the 

table. This 

lack equality was due to some dynamics 

accorded·to the two in the constitution. 

translated itself to the unequal status 

problem was aggravated by 

rigid system of checks and balances on the organs of state. 

as most powerful 

precisely U'-'\.,ULh''-' 

through 

the 

subjugated 

alL' It is 

other branches 

of 

consolidated power and plundered the 

analysis of how the president subjugated 

with 

legislature 

and coalition building 

lJl1'Jlll~.366Below is an 

the 

capitalising on 

Article gave plenary powers to establish all 

This institutions of new federal state by issuing a 

was similar to power given to the colonial 

South it was during the state Cameroon it 

meant that government by a state emergency ad infinitum. ...... -"'-' .... '" thus had 

legislative that superseded that of parliament. 

case in point to deal with freedom of association. 

affirmed that 

republic. 14 

association is re(:og.l1l~;ea 

this same law 

mandatory authorisation any association to 

that may be by a 

provision constitution was counterbalanced by 

111 territory of the 

above position by stating a 

other 
369 

power of president to 

365 Jbid. It should be understood here that the call for a return to federalism is not synonymous to a can 
for the same structures of 1961. The EMA constitution is the framework of the call for a federal 
structure. 
366 

'''fTI,PT('\t'n p. 52 
367 Federal Constitution of 1961 
368 Law 67fLFIl9 
369 Richard Joseph, Gaullist Africa: Cameroon Under Ahmadou Ahidjo; (Malta: IBS, 1979) p. 16 
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issue np('TP'~'" effectively making more to parliament, 

an area that is traditionally r .. "pn/P" for the parliament. 

The .. """pr to appoint state 

and 

the and 

judiciary was absolute. These were was no {,""'rrp'~nn 

clause to the president from filling such high with his 

president could thus appoint and dismiss the at his will. This all the 

to depended on him. The position of executive is better 

the politicians 

who expressed rp"pr'J~:n1 methods employed by Ahidjo and to a 

party.370 based on the possible absorption of the 

smaller parties in both 

and rnprnr,n (Southern ,",u'''''''. 

government responded 

Ordinance 62/0F/18 march 1962 on 

serltel.1Ce:O them to thirty 

against them on 

repres~aon of 

Isonm:ent with a 

it was that. this law was intended for 

(la 

violation 

court found 

250,000-

UPC, the 

government that it could use it to silence opponents. appeal, the Court 

Appeal in Yaounde acceding to government demands increased sentences 

imposed on the to 

of the 

Court to the 

court and brought to his 

372 However, when the 

to lower courts' ""'J,';jj,VU because 

and proceedings. Informed of the position of the 

Ahidjo had the of 

appeal was thus short and men were 

made to serve the sentences of the lower court. 

With such a by the judiciary to 

plain 

president, proceeded to make it 

by his tribunals 

310 The absence of a law in Cameroon makes it difficult to cite cases and even for a development 
of a corpus of case law. See Apican Journal of International law, vol. 9, 1999, Ajonoh 
Sone, "The Administration of Criminal Justice In Cameroon: Realities of the of the 

Penal Code." pp. 309-334. 
Commission lnternationale de in Richard Gauilist p. ] 03. 

372 Ibid. 
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cases dealing with r"'n,rpC'C!1 of were not h,p'f'fp'l1 to "'vo..'v"u by those 

condemned.373 This case occupies same position Cameroon the v 

Minister case In Africa.374 

Centralisation the ""'Lt.U';>'LUU policies These the 

development of a single political party, concentration of «UL.lun'''' 

HiOLI\.Hit;, the of fed~ration and birth a unitary use of the 

constitution to funnel authority to the v":>'\.lvJ,U amongst others . 

.lVllllCLLiU'H of one party rule was out by all 

in the West. All palties the were 

to should join with his party 

Union Camerounais West 

v<w,",u,..·u to ally with 

Ahidjo 

CPNC 

one political party 

National 

which was a opposition the Kl'JDP did not heed to 

call for a party. This made p~liticians to hastily enter into 

Union (CNU) formed in 1966.375 While it is that the coming of the 

Anglophones brought some oocam(~s into the leading organs of 

the state and party, the striking consequence of· was 

unmistakably the LV",""UJ'iS of of 

CNU an important in the U"<A1JL1H.~<J.<.lVU power. The area of 

government 

state g01vennmeI 

be made to of power the federal 

centralisation decision making in Yaounde the hands 

was the next All autonomous and 1l1\.1'-'",''-'UU'-'lH 

controlled and by political bureau 

mostly the Anglophones whose of administration 

autonomous like co-operatives, unions, 

373 ibid. 
374 1952 SA, 4 546. 
375 Konnings & Nyamnjoh, " The Anglophone Problem in Cameroon," p. 210 

a 

president 

to 

of 

board. All 

105 



Univ
ers

ity
 of

 C
ap

e T
ow

n

crumbled the centralisation of contro1.377 

force 

unions, the to 

troops to rprlrp':<1 such. This 

was limited as police 

that the one party rule 

various interests was 

increases and public holidays.378 

heritage was suppressed and replaced 

a 

president 

element of 

to 

provoked a lot of resentment from 

of 

111 

bureaucracy 

Anglophones. 

by app01111[Inem 

law permitted the 

party it was impossible to win 

the This 

majorpolicy 

a political 

elections 

were system serving as a electoral 

district and paliy winning the majority votes taking all the seats.379 Thus new 

that never votes could not 

president to '-lrl1nrn.v 

nomination was definitely 

method the major opnOlles were positions 

were 

The was superior to cabinet usually 

have seats in 

who supported his 

won. Through 

while majority 

it twice UllliU",U 

laid down It is debatable whether sat down 

with Y.h,\JU..,v these 380 Just like colonial councils not 

1-11\.,'>1\.1'-'''', so too there was no binding effect with '-1",,",<,,-, cabinet 

feat the ofBiya?81 

the height this centralisation was the change from a to a state in 

the Assembly by storm announced that he Hl<lY'lH'rI to 

'-'J.1';Ull=~" the nature the union a referendum. This act was unconstitutional as it 

violated 47(1) read "any for the present 

376 p. 88 
377 In this Jist could be included ",,,,,,,pc,',, the West Cameroon power supply, Marketing board etc. 
378 Delancey, p. 54 
m1bid, 
380 ibid. 
3&1 Ibid. 
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constitution, which 

inadmissible." It is 

ui1ity and integrity of federation shall be 

that a constitutional arrlenlOnlerlt was not also 

as stated Article 47 (3) "that proposals for revision shall adopted by 

simple of assembly, provided that such 

of 

Ahidjo vires by unilaterally to of 

Uluon. this was as a conclusion to the powers already and a 

end of the centralisation that had initiated through a single 

COALITION BUILDING 

"",,_,",v'U that is Ahidjo LU,",'Uu" such a powerful structure for 

an autocratic rule? How he succeed to Anglophones at while 

dominating And how did manage LvHJljJL'" to them? 

Two ."" ... " .. "u .. , ... that president control 

country's economic base the policy of divide ~nd rule.383 

a country cameroclll just from the .:>u,'v ..... "" of 

state was the major employer source revenue. Indigenous 

few and was thus the 

rna] or source of funding schools, roads, industry and hospitals. With the 

centralisation office was 

scarce resources to individuals, communities and 

the distribution 

"'I".J,vu".385 Added to this was 

that may favour to 

individuals or groups. president of class as long as 

"'"",11't"r! to 

The Case for the Southern Cameroons (Yaounde: Cameroon Federalist 
'UH'''v,"" 1990), p. 18 in & Nyamnjoh 

'""v. v,'''. p. 101-127 and Konnings & Nyamnjoh p. 211. For an elaborate list of anglophone problems 
see All Anglophone Conference (AAC), The Buea Declaration (Limbe, Nooremac Press, 1993), 
Francis Nyamnjoh (ed.), The Cameroon GCE Crisis: A test of Anglophone solidarity 

"""Y.PI'Y""'· 1996), Southern Cameroons National Council 'The Buea Peace Initiative', in 
Cameroon Post (Yaounde) 20-27 April 1994, Nouvelle Expression (Douala) 'Ce que veulent les 

Igl(lDnOne~s.' 

385 Ibid. 
nm."rnflJ7 p. 59 
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these culminated into a client-patron were appointed 

example as a major TP'M>lT"ll to those 386And 

ministerial portfolios to satisfy all groups, Ahidjo 

to move the 

was done made the 

from one with which this 

and not the lUHl!"t',",l head ofthe ".,.""",<,T·", current 

president this same policy, and ministerial appointments 'ITn.'rnru, today 

a by the to individual, his ethnic and his 

GOVERNMENT BY OF EMERGENCY 

methods emlm~;;:ra[eG above, Ahidjo ultimate1y depended on the use of 

for his The concentration so much power to maintained by other 

means. The use of like in South proved a 

the case the 1950s to 

combat UPC. The la~S& stated that, maintenance public order in the state 

of Cameroon will enforced, by implementation of two 

following measures: a state of mise en " 

not have 

administrative (from which Cameroonian Administrative 

French law public order refers to the minimum condition u'-,~'-""<u 

maintenance a normal 
389 

In Cameroon 'public order' 

as 

like the property, 

transformed and now 

of the political status quo that is 

proposals, VU.ll""·lVl.l" 

one of these 

of power by Ahidjo 

interpreted 

t1-",,,,1"t>1'1 as constituting threats to order and vv,,,,,,,",,,-, 

386 ibid. 
387 

nnTlon',,,, & Nyamnjoh, "The 
388 Law of27 may 1959 
389 Richard 
390 Ibid. 

Problem in " p. 2) 8 

p.101. 

of public 

two 

retention 

of 

were 
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subversion subjected to prosecution. laws existed the country a long 

and it is still debatable if they are not invoked.391 Under the 

they were entire country and every six 

months four. 392 

This imposed restrictions in the area of personal freedom, which according to Article 

of constitution was reserved the federal law. 'Va'.11'-'1 was thus 

that asa Sm()KeSCrleen for of 

people of political and civil rights.' the most notorious of such l1P,rTp· ... 

Articles 1, 2 3 March 1962?93 I whosoever 

any In any manner application decrees, 

or of any public administrative authority shall be guilty 

3 went to include 

reproduces any false rumour or report, tendentious comment on any 

statement or report is likely to bring hatred contempt or lUl,-,Ull,-, any public 

authority be guilty a misdemeanour. 

potential of covered by decree is so large that practically any 

of dlSaDtlrm/a for any act the public authorities, whether at the national 

or could lead to the severe penalties. criticism 

public was thus a interpreted as by local 

"'OT''''''''' would be breach 3. were tried only 

in tribunals set up by president appeals were forbidden. 394 Thus upon 

violation of the was legally powerless South 

counterpart. 

was 

called ,,395 This was of state 

person considered ' to public to nl'>l,pnn 

39] See the of the Ghost Towns and Oben Peter AIm's "Fifteen Days Renewable", 
& "The Problem in " p. 211. 

392 Ibid., Decree No. 52 of 7 
393 Decree No., 621 OFI18 
394 Op cit. 
395 Established by decree of October 4th 1961 
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"' ..... , ...... .., for up to two months rl'>n,p"T'" indefinitely.396 It soon became that such 

were those seen as 

detentions were simply a to dispose 

thus sent to such in Tchollire and 

by Thus the preventive 

Most were 

same method detention is 

still in use and recently· in Moucheipou Affair ministers to be 

corrupt were locked up indefinitely trial. 397 

Thus 111 that best way to its 

was to 

president could 

4;gitimate by usurping judicial legislative 

powers. ''''''·!''''''5 an act a crime and the 

courts from having jurisdiction. 

UNITARY CONSTITUTION OF 

It has been "'>.> .... '.n' ...... !'"''"' that the vu.~u""", a federation to a unitary state was a 

centralisation of power. 1983 constitution of South conclusion of 

Africa it was another 

than two weeks of the 

111 direction. Cameroon became a state 
399 declaring nTjO.n~'1'n to 

THE SEPARATION OF POWERS 

Under 5(2) president was 1"rp<lt"'f1 as sole ... "",,,,,,i-,,," of 

with amendment creating the office the president400 

HLU .. ,"""L shall ... nn,,, ... rc to 

activities of the government in spheres' as determined the 

of Prime the 

placate v.uu,",,;u opponents.401 

396 ibid. 
397 www.iccnet.cm 
~98 Decree No. 72. 270 of June 2, 1972 
399 K~fele, An African in Nation Building, p. 144 
400 Article 5 of the Amended version 

used 

'the prime 

and control the 

Note 

to 

401 Nwabueze, p. 26 and this may constitute an and fertile area of 
research on Cameroon. 

110 



Univ
ers

ity
 of

 C
ap

e T
ow

n

The Minister like the other 

authority is merely The prime for v","UU11..I 

president and appointment 111 

no nOl;penOlem authority. Their 

with 

does not imply an 

abdication.402 In still no obligation on to or 

act 011 the advice of thus rightly considered a formality. 

Thus is no doubt that in such regime an obligation to consult with a ~ .. .nnU'''. 

lln,~r"TP'" to fetter advance to assume dictatorial ?"'\f'\·"",,,rC' 

The parliament in Cameroon has' been' as a and decorative 
403 

IS lJv\",au~)v under the new constitution it was effectively to 

executive. legislative of the two states were 

abolished their authority entrusted unto state president and the national 

Article 2(1) ~hat National sovereignty shall 

it through the 

members E,vlL"'L'UL rule is that the 

the law-making sphere and no branch can A"t;,A.n"HV 

organ shall IJV,);)""');) 

authority and 

consent.404 

n'HAJ .... r is joint 

the concunence 

as it is difficult to justify this 

president shares the law-making and 

on 

prOVISIOn 
405 much 

autonomy, it suffices to state 

it is a relic of the colonial era which should have no In a aelrllocrcmc set up. 

This IS not to downplay 

to 

South 

was intended to rlrf\h>"t 

legislative rt"""",,.trnl"'n't 

not make the president a 

legislative that IS common other 

In the power 

executive, ensuring that it was not left at 

alone 

of Cameroon 

a~"v~.~ ... law-making power.407 The power to 

which the droit). And l)1;.\",(;l'"'''' constitution always 

402 

403 ibid. 
r,X,FJ,,,-,nf,,wm in Nation nUIIllfF'IV p. 147 

404 This does not exclude the power of the on foreign affairs, see the US 
in Kofele, p. 144. 

Ibid. ,p.147 
406 See Kofeie, An African Experiment in Nation p. 148 
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.uH ... " .. ,".'" provision to be by president a lot of 

'I"\{"""pr 408 

dimension of the subjugation of parliament is the question of the 

transitional legislation after adoption new constitution. A of 

constitution created 

desirable to give this 

often involving 

necessity adopting existing 

legislative 

constitution it was ,",V"''''' ... ,,,,. 

to the· president. nature of 

by 

whole body existing legislation.409 

to the new 

amendment 

and 

adoption is 

The judiciary part V constitution Article 1) expressly that 

shall be 

to acknowledge 

by president and 

judiciary as an independent of the state 

position was confirmed Article 31 

independence 

the 

the judiciary. This the republic shall 

means the executive can use courts as an instrument to 

'vB'''''"''"' to destroy notion of 

I .... I" .. .. 410 t le courts as an lmpartla ll1StItutlOl1. 

31 (2)(3) gave president t"\,,'XIP .. to judges with assistance 

judicial council. This the appointments were or 

by was not The 

primary function of judiciary to the constitution 

impartiality, neutrality and nQ(~pe:nalem:e could not achieved 

was therefore merely an 

instrument of repression the hands 

407 Article 9(a) 
40S ibid. 
409 Kofele, An Experiment in Nation Building, p. 149 

411 

410 Ketchemin Eric Pythagors, "The Separation of Powers in Cameroon Great Britain and the US: A 
Comparative , (Unpublished Dissertation: ofBuea, p.6 
411 Ibid. 
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jUdiciary was thus the weakest the 

over either the or the purse 

ag(mC,leS not to execute or directed 

In many 

of state. It 

the 

judgements. Thus 

or 

Cameroonian 

judiciary is a branch of government service such as health; education 

were often non-judicial functions.412 

The of 1 the of 

rights man 

constrained to 

the UN Charter. fact 

what was prescribed 

preamble no one could 

the law. However, the military was in 

constant use, Although the armed occupied the front the 

news on that did not mean that 

continent. By 1975 
413 military were maintaining 

auxiliary forces whose intemal They have been 

responsibility of UH ......... "u and safeguarding the .u ... u.. "]o;0'1H0 

Another of been for punishment 

UHj5U1 /:S state of ""'''r,P'''''I''''',-'''' hau, " "'''' which fell within 

tribunals. 

dirty garnes In 

order.' 

its 

attack. 

wide-

the military 

laws of 

",",L.-U''''''''',"" requirement for in Cameroon is vV1UtJ'.U to 

identification cards Africa. Cameroonians were expected to 

as a justification for suppressing crime. But in the police 

population, weaken political opponents. fact 

today the of an card is seen in every 

restraint on <''''''',-,.'"'1'<' for travelling VU",'''H.',", the country 

and violated movement without is 

a colonial is maintained to status 

~"''''''''''''U'U'','H in Cameroon tended to act towards dictatorship and tyranny, not much 

because power for constitutional restraint upon that 

412 'b'd 19 I I .,p. 
413 Richard Gaullist Africa, p. 182, 
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With the considered as an arm of the executive and the executive 

being an of 

president, the condition was 

to 

favourable 

the 

the growth a 

The consequence of subordination of other organs to abuses Cameroon. 

nUl"''''>.. this .. ".""'''',.,, LV\.,,...:!"'" on the impact this had on the anglophone minority 

building in ,-,amerocm 

THE ANGLOPHONE PROBLEM 

IS no att(~mt)t here to exhaust anglophone problem Cameroon today. 

However, following analysis to of lack of a 

this 

As has established constitution had sufficient lacunae that the 

The 

office the 

any 

president of 

power to intervene in the politics of 

I.IL,-,,;;),,-,"A" is a vivid ex-ample of this manipulation. 1965 the 

of 

republic and 

vIce ", .. ,."'VA .. was not to held 

Foncha had to choose between 

of west Cameroon. He opted 

vice 

the 

the ensuing election to vU'J\J~'v his successor, lua won the mandate 

KNDP. Muna who was a An nmcallon that people 

UT<l,nT?'rI and federalism. 

1968 when was momentum Ahidjo acted outside 

parameters of his appointing Muna not lua as Prime Minister 

West Lamerocm 414 '-''-',,,J. ... .,~'" the unconstitutionality of act it also the 

,collapse of a parliamentary system of government m 

In 1 Ahidjo repeated the same F,,,,,uu, ... m. by UIJIIJV1U Muna and not 

f'lml>rn,H1 p. 200. Also note the conflicts between Jua and the federal to 
on the status of the federated state of west Cameroon. 
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as the president 415 was an 

obstacle to his plans a state as was before the of 

Anglophones. act was unconstitutional, since constitution prohibited 

president from holding other Although provision was 

<UU.vu,,,,,",U by the 

and manipulate 

He had demonstrated 

constitution ease to 

could do 

that. 

ever 

administration was .... A\J'U"'. major area where the president went 

federal structure. by president divided up 

on 

the 

administrati ve under federal inspectors. decree disregarded 

jurisdiction federated states and 

was conflict 

to Ahidjo and were to be 

Prime 

them. 

representatives of the 

were 

acts 

the enforcement 

life and 

federal 

judicial matters,' They were also 

and regulations, to order 

regulations force and at their U'-"'!.IV":>'U 

,4J7 Cameroon was 

as regIOns, 

IS a from federal 

officials over elected representatives is used 

councils won by the opposition. 

In 

present position 

This approach 

the ruling 

were within article 

to 

of the 

areas that fell within Secondary and ,,",,",,U,,,",'.u education was 

to be delegate was appointed418 who was a 

thus education the West Cameroon 

of education. West .,n~pl·r,nn insisted on urr"'IE,pr,,, salaries 

to threat of abandoning 

education, became as French was made mandatory, while 

was not. 1983 government a decree restructuring General 

415 Delancey, Cameroon, p. 119 
4Hi Decree No. 61-DF-15 December 1961 
411 ibid. 
418 Decree 62-DF-84 1962 
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La,,.,,,, •. ..., of Education to suit the French Baccalaureate.419 

was a culmination of a process assimilating the Anglophones. 

In economic field Ul"'ULl'-'ll pulled the below 

West Cameroon. were at different economic levels, producing a 

lost 

which 

of different 420 West Cameroon 

Britain especially in rough timber, 

mainly 

Due to 

the markets in 

trading position with Britain.421 The POlis Victoria and 

0l1l1ec~tlOn to 

these were line with policy of centralising the 

were crippled. AU 

in the country from 

French and thus rendering an economically viable people dependent 

The loss the rrp,,,.",, of (sterling pound) C0l1l1e~ctE:a to the West 

African presidential decree imposed the 

Financiere Ajricaine) on Cameroon. Traders and buyers were particularly 

West "-' ........ U'.lV on many zone was 

export H", ... 11'::''-o.>. was by a 

to the franc at a fixed ·parity. By extending 

it "~""'«'rI problems was used to the trade I.JVll"'''.", 

franc to West 

Nigeria and 

the 

The U"',",ll"""" of a source revenue state Cameroon was ultimate 

the 5 custom taxes- the most important 

source of govelrnrnelm revenue went directly and entirely into the federal government 

constitution was about the means of recourse for 

although it did not nrp'"pl'~T from levying it 

revenue. The basic U,,':'UV'll IS was the state <>v"''''''''r"" 

not be sure of it the when it 

expressed the that West Lameroclfl would not be able to act much 

419 For a detailed analyses of the GCE Crisis see Nyamnjoh The GCE Board 
1996) pp. 19-68 

An African in Nation Building, p. 19 I 
p.193 

423 ibid. 
p.200 

to develop 
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true VU.UU'wUL which .. "'<11" .... " decision domains it ,424 The 

federal government reacted to by reducing jurisdiction of the state on 

and the minority's right to its identity. 

The use of divide rule 

effecti ve by 

of West crumeron the Northwest 

to hamper 

state 

was already some amount tension within due to political, economic and 

social 425 By dividing was a 

111 the cracks. This operated on two firstly it created resentment 

Anglophones and hampered . unity as a nation, secondly it gave 

govenunent the '-'u,cu. .... ,'" to the other to achieve its 

OPPOSITION THE MINORITY 

would under two paradigms. Firstly we shall ~'U~'H.'U'" 

the approach adopted the Anglophones the the 

the outcome. 

resistance by Anglophones to the their and identity started 

long under federal structure. late pnme and 

intellectuals Fonlon426 who had 

policies fa Repubique were Ahidjo was to 

and appoint This 

policy was 111 "U'-'""U."" out Jua and Muna and 

that those who his of 

minority were to left out cold. 

424 ibid., p. 199 
425 The South West! Coastal/ forest people resented the North West Grassfields because they 
dominated the politics of Anglophone Cameroon, the best jobs in the and exerted a 
lot of influence in the other sectors of the economy. The Elites of the Southwest formed the SWELA to 
fight this domination. But they have often in the hands of the policy f divide and rule. 
See & Nyamnjoh, pp. 210-213, Ndiva Kofele, Tribesmen and Patriots: Political Culture in a 
poly-ehtnic African State (Washington, DC, 1981) 
426 Richard Joseph, Gaullist p. 180. This was also made effective because of the state of 
emergency laws. 

]17 



Univ
ers

ity
 of

 C
ap

e T
ow

n

Under the the opposition but to 

and his divide rule tactics, the voices could not be adequately 427 

in 1 when Ahidjo resigned428 hand picked Paul Biya as 

Biya's 

silenced 

of brought some air 

protests that had 

polices of In 1983 

and 

in 1984 re-enacted the constitution vU''''Ui".H5 name the country 

office of vice president. 429 

were boycotts III urban centres and 

anglophone prOVll1ces. School children away from 

with 

the 

the 

boycotted Anglophones made it clear <OU<'TP'Y'I of education was 

genuine heritage. 

and workers to obey the 

brutality. there 

autonomous board to lH<U""5v 

of the Francophone 

Church too played a role 

The reacted 

was no retum.' The 

ministry 

mobilising 

with tear and extreme 

asked for an 

thus take the 
430 

On the constitutional change, the major complain Anglophones was that by 

changing the name the from republic of '-' ..... u". to 

of ,-,,,u,,...,, was taking on the name 

Cameroon to be the union. Thus suggesting either a completion 

'frenchification' of the anglophone and/or denying the 

was an .... n""" .. 'u" minority re-enactment of not 

study 

1 '-lU<LJlU,",U. unchanged.431 

all the Articles that are relevant to this study 

427 Ibid. 
428 Leopold S. Julius 

he 
down from office. Although some sources say the French deceived 

down of his own accord. Konnings & Nyamnjoh, p. 215 
429 ibid. 
430 Detailed material on this would be obtained from Nyamnjoh (ed.) The GCE Board op. Cit. 
431 The decree was law No. 84 - 1 of February 4, 1984. Biya had and won the election after 
his by This meant that he was ruling in his own capacity. He thus went ahead to 
abolish the of the Prime Minister, that brought him to office and to re-enact the all 
this was to erase the personality that Ahidjo had imposed on the state. 
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It was at that the Anglophones vociferous about the issue 

this prominent Anglophone lawyer, was 

the calling 

P""'eAU'_""'''' of Southern Cameroons the name of Ambazonia.433 

1980s the question of tribalism and the monopolisation key by 

a of I"f .... ,..,1""'n1"'1\M with independent 

study showed that 47 (prefets) were the same 

tribe as the 1-1£\.'''''-''''''_' as were the state corporation and 

the 

Anglophones to attribute problems to the corruption the 

abuses, it was 'not surprising' the opposition party 

anglophone of 4"6 Northwest. ,;J 1990 the 

Social Democratic (SDF) was born amidst death of six Anglophones 

the state 437 As the "'''1',1""",'-

measure of political 

groups were formed to represent defend the 

minority. was West Cameroon (FWCM), 

(CAM), which "UU,UI-IJlVU\,U 

introduced a 

and 

associations 

included 

return to 

Association Cameroon· Anglophone 

Association (CANSA) for board438 and 

the All Anglophone '-'V'.U~L 

432 The issue of secession it should be noted started in the days of the Trusteeship. over 
the years the call was muted and became alive after Biya came to office. 
433 Konnings & Nyamnjoh, "The Problem in "p. 213. 
434 Joseph 'The Demise Biya's New Deal 1991-1992,' in Insight pp. 
91-101, in Konnings & Nyamnjoh, "The Anglophone Problem in 
435 For more recent information on corruption in Cameroon, see International 
where Cameroon has featured as the most corrupt nation in the World consecutively for the last two 

See et al. 
& "The Problem in "p. 214. 

~37 Although the state tried to deny its responsibility in the issues. 
438 Ibid. p. 217. 
439 Ibid. 



Univ
ers

ity
 of

 C
ap

e T
ow

n

role the would very making the 1996 

However, AAC was the forerUlmer the Southern Cameroon 

(SCNC) and met 'for of adopting a common stand on 

constitutional ... ",1'1'>""11 and examining several other matters related to the welfare of 

our territory the Cameroon BU '" '''". 

associations the positive of the minority aware of the of 

In words no section the Country or anglophone minority was 

informed of the nature of the 

Francophone 

a stand 

the 

to downplay 

policy by the and some 

problem some groups decided to adopt 

Southem \"'ameroons.' Thus it was the 

refusal to constitutional 

or failed to "'UI"'Ui'~'"' talks within a reasonable time', the Anglophone 

u" ... ,,,,,,-,,", to 'proclaim 

anglophone 1"p,', .. 1"1"I1r\l of to all measures nelcessaI'Y 

to secure, defend persevere the independence and the 

territory. ,441 

was last before 

There was an 

launched by 

embarking of some 

in the Northwest 

SCNC.442 

attempt although small 

to go to 

groups on the 

of the country that was 

to and 

extent to the 

state reaction to 

falls outside scope this work. it suffices to state that those 

npr,np'n were locked 

treatment political dls:selltell"S 

The 

was in the arms 

by a military 

light on 

the 

and the some dealers caught Australia. The Australia government 

440 Ibid. 
441 ibid. 

1 '-"CLLv,," to the 
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they were serlte11ce:a in Australia. sentence 

the incident to forestall future 

This shows too much 

would lead to Ahidjo like were all involved 

much power and the u",_!';u the nation 

to 

attacks.443 

that 

relevant vl1'~vl' • .:> 

process assuming 

INTERNATIONAL CHARACTER OF THE PROBLEM. 

of will 

diplomatic offensives taken by varIOus of Southern 

The 

amlex:atlCm of 

was in 

the 1980s and 

short 
445 

Nations, Commonwealth, United -'-"-u .• p; .... VH 

444 

UN 

the 

1995 by 

the 

to 

SCNC delegation to 

Muna who were 

SCNC was to protest 'the 

Repub/ique. 

Mukong and . Dinka 

the anglophone 

the 

result from the UN not visible in 

pUblicity to the cause and helped to discredit 

application to the membership the commonwealth was made 1989. 

effective lobbying and it was only in 1993 the 

met the 

used it to 

442 .YilillY.;]l!W.!~t1:ll:J~£Q[tl, "Ies 
443 .!.!...!.1~"-"!..!~"" www.iccnetcm 

as a 

visited country to assess if Cameroon 

V-'--'-"H .. • .... an eln~cn M~,uU'M w~v.,,~utothe 

attention 

In 1993 at summit Nicosia, Cyprus, 

oous menacent." 

444 Konnings & Nyamnjoh, "The Anglophone Problem in Cameroon," p. 220. 
445 Ibid. 

121 



Univ
ers

ity
 of

 C
ap

e T
ow

n

Cameroon's admission was again delayed because it to meet 

Harare Declaration namely, establishment of a democratic 

of the 

good 

and the respect human role of the SCNC two man 

In calIDot be ere;stIm~ltell. 446 

Although Cameroon was on admitted in 1995, this was alleged to have due 

to a 'deal' Biya Sani Abacha of Nigeria to defend each other against 

LA'-".oJU'''''' of their 447 But the has that L..a:merocm 

was admitted u,-".,uc."v no opposed its and not 

because they in support. 448 The UK and other vVlnUlVU are 

sympathetic to the plight of the Anglophones joined Cameroon. 

The SCNC for a Quebec style r",1-",r",,,r1,11m In an 

application a commonwealth 

when it comes to "'~'.LLh'oJ f . . -rr",r'" ,449 movements 0 mInonty" 

relationship npl'nl?'pn Cameroon and France the 

diplomatic offensive taken by SCNe. It is common 

a of 

the resentment of many Cameroonians those of the minority. 

the In campaign against 

goods. This was aggravated 

victory in the 1992 

the' 

this and the new ambassador for 

Bamenda and conferred with 

rp,",,,m,p called for the boycott of 

was prc)te:mnlg its 

first time In 1993 visited 

went 

president even went 

and 

to projects 

'recognise 

approach as 

Northwest 

anglophone and to 'propose dialogue and a constitutional 
,451 

446 ibid. 
447 ibid. 
448 Ekontang Chairman of the SCNC in & Nyamnjoh, "The Problem in 

"",,'r,v," " p. 222. 
449 Ibid. 
450 ibid., This to have been the first time an anglophone ran for the highest office of the state. 
The disruptions that came as a result of the of the election made the state to impose a 
state of emergency in the Northwest province and the SDF leader Ni John Fru Ndi under house 
arrest. 
451 Cameroon 16-22 April 1996, in 1'-VlHllIl5" & Nyamnjoh. 
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The 

policy 

willing to 

of the government has use of and the 

and rule. SWELA and other prominent anglophone who are 

return favours for >J..." • ...,uu position have been on the of 

La use of ""<U'''"'-''', appointment to positions like 

Mafany Musonge in 1 CPDM (Cameroon People Democratic 

Movement) to the office of minister, has not succeeded in the 

of their and the policy of the oppressor. 452 

went to set the 15t 1996 as the Independence Day 

Southern l.....aJmerocln Although nothing serious on day, 

and asked 'God to save us called it 'a day of "'11'<1,,,"""'" 

However, they rp,tpr'>tp'rI their ~l-'tJ~.~. 

political 

Southern mdlepl;na,enc~e for 

was Uf(;ve:rslble and non-negotiable. ,453 independence ofthe telTitory may be 

. fetched but the willingness of people to 'fight back' cannot be 

is why the SCNC admitted a long drawn out 

v,""","",u;:;, of a aeterlce to prevent brutal 

la RepubJique with ". . 1 d ,454 provocatIOns wil not eter us. 

412 The as Prime Minister 
Northwest and caused in some circles the the favour the has shown to 
them. The politics of one turn deserves another, 'scratch my back I scratch your own.' In 
Konnings & Nyamnjoh, "The Anglophone Problem in Cameroon," p. 214 
453 Ibid. 
454 Cameroon 7-13 January, 1997 in Konnings & Nyamnjoh. 
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COMP ARA TIVE ANALYSIS· 

work does not 'apartheid and the anglo phone marginalisation '. 
idea equating historical atrocities is not only unseemingly but practice 
impossible ... equations are for algebra, not [law], not not politics. We 
compare and contrast to equate. 455 

comparative analysis undertaken below brings out the similarities in the 

Cameroonian and South African from lIto 1996. Such similarities 

are ""'alL ......... from the AU ... ~>.U""" 

law system to both jUlisdictions, the contribution of the Dutch! French 

to conflicts from them. 

1) CONSTITUTIONAL MAKING PROCESS. 

Under the indigenous framework was more effective check 

was more difficult the UH .. ·l.al'Ul to pn,prctp 

common 

systems, 

as it 

is not to 

there were no but comparatively 1-'''' ........... ,';0;, it was 

that to under the colonial and postcolonial 

In South Africa the constitutional lUU.n.UJl5 processes up to excluded 

black section of population.456 they were expected to comply its 

prOVISIons. the colonial constitutions ignored 

indigenous people. But from independence a tactical and manipUlative design 

excluded most UPC fa Republique 

the Union457
) the country. 

455 Kader p. VlII 

456 Black as used here excludes the Indians and Coloureds. 
457 the EMA constitution and the of credible personalities from the 
constitutional process, the decided to promulgate its own 
constitution. 
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1 constitution of South Africa marked a 

An inclusive 

constitution 

constitution, 

of participatory democracy gave birth to a Reichstaat, The 1 

basis for the case Re: Certification 

foundation 

and 

the 1996 

the 

the Constitution 1996458 in which the New 

Constitution was challenged for not sufficiently powers 

the 1996 as set down in Constitution. 

consti tuti on Cameroon failed to meet this challenge of ",1'1,'''"<11-,,, providing 

checks and u<."au',",,",,,, 

11 ) COMMON LA W/FRENCH/ROMAN-DUTCH 

most on current judicial 

both countries. The Roman-Dutch law today forms part of South 

African De Winaar459 Holmes J the 

.... ",t'nlP,>n English the Roman-Dutch law in South 

Our country has H",,"'-'"l..,U a in national development when 
law can better described as South African than Roman Dutch .... No doubts 

and splendid roots they are. But continuos 
the adaptation to conditions, through 

and the adoption certain of 

Hahlo that "like a jewel in a ""rr\nf'h in South 

Africa today glitters a 

a special statutory all courts to special notice 

of law'. 461 

constituted a radical deviation from former reluctance to treat Indigenous law on a par 

with the foreign 462 all 31 (2) 111"'1:\.'-''' 

458 Supra 
459 (1959) 1 SA 837 (N) 837 at 839 
460 The South African and its 
461 Act 45 of 1988. 

(1968) p. 584 

462 See Bennett on the ;-"''','1'''''' law (Supra). 
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not the foreign or ____ "',..,.,,_ by prohibiting 

inconsistent with bill of Rights. 

The Cameroon judicial ",,,c·i",,. • .,., is not easily defined. While LalmeJrOO is a bi -j udal 

with the Anglophone following the Common law (as applicable in 

and (as l'P(,'pn,prj from 

Senegal and France).464 Ajanoh explicitly .,...""nn>" out his article the uu.;),",uv a 

uniform practice in Cameroon. has been harmonisation in areas the 

code, the have been in law, and 

Added to this is the two jurisdictions are 

conflict between trained in 

procedures .465 

different legal traditions with each wanting 

to cling to their 

result in the current state of Cameroon '''<An.''" the applicability law 

apply 

in Criminal cases courts Anglophone Canleroon would 

that assumes one innocent until proven guilty, while accusatorial ULJ'J'V"''''' 

their counterpart in Cameroon would 

(guilty until innocent).466 This is further 

COUli is not a court of 

inquisitorial approach 

because 

sole function is 

to ensure that judgements lower courts are in accordance the law (Cours de 
( 

cassation). Although the objective this was to ensure uniformity of case law, 

Ajanoh asked question how unity case law 'achieved 

Court uv',-,l.;)lVJ.l" are not on lower courts.468 

The 

appea1s 

ofthe 

of uniformity case is 

Appeal courts Anglophone 

view Court in Yaounde as in a 

by the ... ..,oJ'''''',,,, of 

Litigants from part 

country which 

Section 211 enjoins that the Courts must take into consideration African law. 
Ajanoh Sone "The Administration of Criminal Justice in Cameroon: Realities of the 

of the Uniform Penal Code." JournalolIn/ernational law. p. 297-
299. 
465 Ibid. 
466 Ibid., p. 299 
467 Ibid. p. 295 
468 in the ',... .... "ru·'''' provinces where the applicable. 
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are estranged by rules of practice procedure obtaining '"''''1' ....... ''' it. 469 

German "'''''T'''''' IS In '-' ...... A\'LVVH today mainly 

has not seen more than was In Cameroon 

", .. ",1',",,'''' differences "'''''"'''''",n the procedural and evidential laws operating the two 

of are many re~;pects antithesis each 

South can 

as a hybrid the different colonial laws with indigenous. The lack of or 

unpredictability of the law in '--' ..... nn 

the' state has 

as 

111) POWER 

The South African Act 1961 and 1 

of of ""1''''''''''''' 

Judicial as In 

executed will parliament, 

was made possible not as much as a 

coupled with the accumulation of power 

Arbitrary court rulings are 

under 

all lacked an adequate 

checks and " ....... u • .,"''' 

most relevant ',dH~'-'''.''' 

and 

popular democracy. Apartheid 

of parliamentary sovereignty, 

of the of and the relevant checks 

as a lack 

The case 

of Republic v was a classicus as it 

reinstituted the judiciary as a watch the and confirmed that the 

constitution not parliament was 

In unlike in South the executive was supreme. so the 

111 Cameroon meant extension president was 

above cOUlis and parliament. h)U, .. UJlUll that 

imposed some limitation on The president unconstitutionally 

nature of the Union and replaced it with a unitary state. Under 

the constitution to 

469 Ajanoh, African international law Journal, p. 295 
470 For details on the Cameroon Legal see Ajanoh's article supra. 
471 Supra DF Malan's said the ruling the court was unacceptable. 
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the courts as a to accord ,,"''''Ann.T''An The of the deputies472 

bears testimony to this. As a result of this excess the Anglophones who had 

fled Nigeria to avert the disadvantaged position of a were an 

uncompromising A situation than what they had initially bargained 

The "H'./.HI'," a .L..,"-''-'L':,.. to a unitary state the 

courts to check the excesses of the act was unconstitutional as it 

violated 47(1) which 

constitution, which impajrs the unity' and integrity 

inadmissible." It is that a constitutional amendment was not also permissible by 

reIlerenOllm as 47 (3) "that proposals shall 

simple majority vote the the assembly, provided that such 

majority included a majority of representatives ... of of the Federated ,,473 

Ahidjo ther'etore 

union. 

The ..,HJ,Un,,,, 

absolutely to one 

to violations. 

IV) 

ultra vires unilaterally U'""'''.I..'UI'C to '"'U'AUF." the nature of the 

111 in both countries was no 

with relevant 

of the state usurped 

and balances. weighed 

the Making the people liable 

LAW 

both .. ">n'.",,,, permitted president to a state 

However, were no corresponding limitations on this duty. 

lr:,""U"~U' on civil 
474 courts could not 

such prt',pr()"prlf'V the armed forces, this made them 

despotic. president could thus call in the civil unrest and this was a 

frequent occurrence. the PTnPTn regulations what constituted a was 

412 Absence of Law Report makes providing references very difficult. 
473, A.W. Mlikong (ed.), The the Southern Cameroons (Yaounde: Cameroon Federalist 

1 p. 18 in & Nyamnjoh 
474 This situation in the when the state was declared in South Africa 
(1960s and] 985) and Cameroon ] 959 and in 1 
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and could ~"".v.u.''''v. and abused with no recourse to the 

courtS.475 

The law476 stated that, maintenance public order the state of CalmeJroo will 

be In cases by implementation of the two following 

measures: a state of a state " The notion public order in 

does not same meaning as elsewhere, even 

administrative set-up (from which Cameroonian Administrative law is drawn). In 

law, public· 

maintenance of a normal social 

tranquillity.477 

'public has 

, 
to the HU.HH)l"-.. H ""VU •• HLJ.VU for the 

the property, 

and now two 

maintenance the political status quo that is the ret«:::ntlon 

and his friends. 478 proposals, omissions capable 

as one of were 

treated as constituting grave to public order and consequently as of 

subversion to prosecution. -"""..,L-.,V. in the country for a long time 

and it is still debatable if are not 

Republic, they were applicable throughout the 

months instead of four. 480 

It is thus accurate to state that the security laws 

479Under the 

country renewable 

to the status quo. It 

confirmed the extent to which South African parliament and the 

in constitutional 

law nrrnTP'" insufficient to guarantee their interest was 

475 The Anti- Communism Act for example gave the 
a threat to peace. With the absence of judicial 

acts of the executive. 
476 Law of27111 May 1959 in Cameroon. 
477 Richard Gaullist Africa, p. 101. 
478 Ibid. 
479 See the experiences of the Ghost Towns and Oben Peter Ahu's "Fifteen 
Konnings & Nyamnjoh, p. 211. 
480 Decree No. 52 of7 May 1960. 

Renewable", 
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V) OF FORCE 

This is very related to the above but 

Africa like in camerocm the 

own people. Ideally 

the army is 

the 

national defence. 

could 

that 

is on government side of it. South 

uV<lvvand military to suppress 

police is to , ... u"' ..... ,'u internal OJ"''''''''''_ while 

the two roles U'"''',u.u,,", so interchangeable 

Paper48J up the 

and army South Africa thus 

responsibility for combating internal and especially urban unrest rests 
primarily with SAP. Nevertheless, must at all be ready, on 
a countrywide basis to quickly mobilise trained 482 

Soweto massacres are two of such Sharpeville 

police operations. army was always on standby and sometimes called in to 

in maintaining stability police brutality. In Cameroon the casualties in the 

Northwest province during the state of ",,..,,,,v,',,,, ... shooting the some 

youths the launching the massacre under 

the guise of UPC are 

VI) 

History that 

is a violation fundamental 

are any IS ,",'-'lau'". born out 

is 

excess against unarmed 

of 

and freedoms. And there 

481 Although this paper was issued in the 1980s it reflected a trend of military interference in civilian 
unrest as far back as in the 1950s. 
482 Gavin, War Machine, 
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approach as practised was conducted 

through boycotts, JH • ., U,L. stay-aways, ghost towns, and fJ"'''''"''"''" inter 

But each time the people their protest in these forms they were met 

with more brutality. The governments DIC)Ce,em::a to outlaw 

basically all forms of protest admissible in a aelTIOCfCl11C set-up. 

It was under such 

Africa 

"'UJH''''U.U'''',",,, that the to violence. The 

International Criminal law, which 

to abo fish and 

seems to at the and 

In 

a people, 

483 In 

early 

violence.484 Taken collectively it is submitted that there comes a time when 

an oppressed people would fight back their 

VII) INTERNA TIONAL LJ.LJL~LUJ~' 

In both Cameroon and South the 

role. In South Africa, the community 

It aided abetted regime.1n Cameroon the >J", ..... ,,'vu is 

same. 

battlefields '.In<l'TTnp,n went as to all the corners 

a 

111 dual 

the 

Africa. 

nature of the crackdown on the liberation movements pushed them to 

seek alternative safe havens in other countries. The '-"U.':HUl,'v,", movements 

and launched in the frontline states. The 

Pressure by foreign powers were "'"",-'u,"",,,,'"',.. by 

retaliated by 

contacts with 

Cameroon movements are still mining 

opinions whilst pressing on with their 

countries violated the UN sanctions on South 

But 

the French 

waters for 

like some Western 

most 

have provided and 

483 Kader Asmal, Reconciliation through 84. UN Resolution 2396 of 1984. 
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for technical corporations. ,485 It 

however, to assume that simply u,",\.'u""',", the Southern Cameroons 

'maintenance of order and to 

would be 

for ",-"_,-,,,,,1\.111 

is relatively ummp,ortant 

compared to 

movements c1'",rt",r! 

exploded. 

experience, 

use of 

case camerocm may not 

a total campaign it means the 

this case can 

not well known. with the 

laws the situation 

different the South 

1 . 

484 The declaration of the restoration ofthe of Southern Cameroons on December 
1999 was done within a non-violent framework. See www.southerncameroons.org 
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CONCLUSION 

this rPC'P!'I,cf'l, there has been an !'Itt'>fYl, ... t to 

operated in South Africa from 1961-1 and presidential 

was both are not in themselves 

sovereignty as it 

Cameroon. It 

but their transplant 

and applicability without situation. In 

other words, the applicability of these concepts led to concentration of m 

one organ. lies the root of the plagued two countries. As a 

recommendation conflicts 'can and 

constitutions avoid the accumulation of nn"MP1C" 

system checks and balances. 

m one organ by providing for a 

Although is no universally accepted form of a separation of is 

consensus that should be limitation on each organ the state. 

limitation is usually in checks by branch on the 

In Cameroon as in South Africa (up to 1993) recognition of the 

importance of the principle, there was inadequate attempt to apply it. 

parliamentary sovereignty, power to make and led to 

such as apartheid. lack power separation led the marginalisation of the 

,... ....... ",,,<0><' in Lamerocm 

violation of basic rights and fundamental freedoms was done the guise of 

.'.H"VU"'" manoeuvres. this proved LU .... J. ....... ~u other 

combine methods had to their control like the use of 

a for persons A 

today is criminally liable many jurisdictions, but South Africa opted 

to some of the ""p'TlPjrr",tr",c 

Whether Cameroon may follow this path or that of the International Tribunal for 

~b'~U"J' humanity is still ,n""'rT'>'" and too to But if the country 

seeks lasting peace it may be necessary to pursue the former 

485 www.boh.org 
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On the other hand the 1996 constitution of Cameroon to H<ALH"".'''' the forces 

the time and establish a new order South Africa. The South African 

constitution 1996 a paradigmatic shift with It 

to create a country on equality, human rights and democracy. These COllcepts 

Action, Bill of COlU1ter- majoritarianism are treated here to show 

just how significant new seeks to mend the wounds of the past. 

constitution even further to "p'n1"T''''' like 'ubuntu' 

which suggests humanness.486 

The of need not be over empn'1S South 

Africa a vv,.",",u of hope in line with African Renaissance in the millennium. 

Cameroon may not avert its the 1996 constitution simply differed 

from the previous ones and not substance.487 It left the Cameroonian 

at the mercy of an who maintained eXlces:snre ..... ,..",,'P,..'" 

history the previous 

have 

is with on what consequences such 

It is submitted '~"'''',C>Tr'''~'' that not learn the South 

v,-,'va<'''''-' maybe cannot simply learned, it may have to be lived.,,488 

486 S v Makanyane, supra 
487 "Old Wine in New Wineskin: Cameroon Constitution of 1996" supra, 
488 Katz et Constitutionalism and Democracy: Transitions in the r:nrllVF!'lfJIlrfJr World, 

1993). p 645 
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