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"",","P" Qw~stioflJnaire as 

Mana~~emlent at 

reSl)onded to 

am~cdlott:S were ....... p·",tl'J 

to express thanks to ASSocIate PI:ofe:ssor 

at 

course stirnuJlate:d melrilatlon as a dIsJ>ute resolutJ.c)n 

ass:istlmt, n.u,,,'iu Grumodien: I am md,ebtt:d to more 

to 
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I, ruun",a LlYUA'''' 

save so 

not 

as ind:icatied 

dissertatilon is 

deQ;ree or ext:unination at 
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to 

an 

refi;:rre~d to on 

",,,,, .. lll116 an outcome on 

res.eaJrcn IS 

is not 

were 
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not own 

are collect:ion ofinionn:aticm on 

teclmiCilues are lImited rumJng.st c(mstruc1tion mdUlstIy 

were co.llel:ted 

to medllato'rs re.cog)lls~~d n:::ltiOIllally 

CO[Lsul1ting En!~ine:ers, as 

qUC:!stIoIlltlallre re~sp()nsles were ana.lvsl~d 

rp~:nI1'<;: were to 

it was COllcllLlde:d 

1'I"\,,.,.,t· ... ""t'nn lIldulS1ry is not COllsi~)teIlt 

not gerler~llly 

own seUlernem, instead rne:di~ltIcin "",~ti""ti,: .. " centre ..... "", .... Iu on 

intiorn1atllon on 

techniquces were lirrlited. 
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on 

1: 

dis~)Ute is mbereJlt 

cOlnplex nature 

a common occurrence 

is a 
contractors 

tri,n1Jl~p to 
most contracts are, ~!lll.!~ 

SOll11tio,n is to 

arclutect or 

an un,der'stallldabJ.e concern on 

arcltlite1ct or engine(~r, 

CO[ltractolrs as to 

a solution, generally resultc~d 

liti!l~atI(m or arbiltration. 

proices:ses on paflties to 

1 

COlt1Struc:ticln are 

to 

LUlJI..U", to 

to an ups;ur~~e 
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{lfc)winl2 awareness 

more trlilditjlonal 1l1leth.ods 

tecJImi!:tue most tre(IUelntly reti::rre:d to lite:rature on is meldiation 

Meclia1tion is a proc;ess un(1eqJlIUled 

conlpalrmg melt11altlon to 

resonance throu:gh()ut litel:atuJre are me,t1Ial:ion is vohmtaJry, nc)n-t)mOmg, 

inviolvies a HO'\;yev(~r. a fundanlent:al 

principle is 

most autholrs ac;lmowJledJze 

core tealr:urt;~s 

assist rearChl!nJ;! aJ!l"ee.meint on 

pro,ces:s, see 

per:son involvem,ent, itis are 

proc:ess is to a disJ)ute betwe€m 

medi3ltion is not to aellml::. 

melt1tatlon is an extension 

a disl)UUlllts to 

are VaJri01lS 

Manriott,l 

2 
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on AU'~'.UU"UU 

was 

an 

res;erurch IOCUse~Q on 

to 

COlnSloelrea a more 

DrClce~)s at a a 

H1\;l.uauuu are to 

more llW\';lWl,IUjI 
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use 

contract dOC:W1neIlts, colltractual 

mediatioln, as more cornmlonJly 

contract. t'wrthc::mlore, even is no me:dl.!1Ltion a conltra(:t, 

disJ)ute to meiclla1:ton dlsTmte ansmg, to 

arbiitra1:ion or l1n~~atlo'n. 

context 

I'nrl~tTlll'.tinn industJry states: 

"Mrearatlron is a term means ditfl>.rl2nt to different pelopJe." 

1) 

sort 

statements are not sUlpnlsilllg 

create difltlCllltiC::S 

to detc::rmlme whethl::r to par1tlCIJ)ate nature 

4 
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nature 

problem to dis~;ertati()ll can as: 

pf()blem statement re):)re~;ents a cOlnplex set can 

statement 

to 

media1tors use durmg medla1tlOrl'I 

to answer 

so a sol!utiC)ll to 

ms'urance brokers, are mVlolv(~d 

industry as as bUlldll1lg 

5 
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nrHll1tp oe1/el<)pers to 

extent 

anIltual turnover as 

appl'oxilnate:ly R 

Du'b/lrc sector use 

mel'hotts sllitabJe 10 

contractors ultima1tely to 

me~urtlc'nor~Vll~UlaLllVU. 

to me/llatllon, set1:Jed at meli.1Iatlon. 

settielDelnt rate 

DUDllC-jrec.for contracts" 

to 

at redluclIlg Wll/:5£lUVU 

6 

reClommeltl<ia.tioltlS on 

at cases retc~rre:d 

""""""'J:.:> \.r;,V,/V •• .c..O'J I rc~pctrte:d an ovc~ral1 

an Arrleri1can 

to 
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"m~!aiartiOI'1S are succes,slul 

reslohred durmg or as a 

Althollgh it is ac1<:no'wledg~~d 

is reg;ulaltly 

as to 

as discuss(~d 

me~dultioin cases 

is COI1lfilsion 

anecd01tal re:ports on 

dislPutc~s were 

it can seen, COIlstruction industry is not 

cause of lemmrilng ettectlve use. 

rescear(~h is to det1emldne nature 

resc~aI!(~h are: 

• 

III nature 

III 

• 

• use 

7 
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res~eaJrch is at collec1:ing 

acceptam~e or reie:cticm 

to test 

COlTelate to 

own set1tlernerlt. 

on 

a 

..."",.ana At'J'iC'~,n Ci()mltrll1ction inclustry is not 

were de~,rel(>Ped: 

not 

medlBltion "'r". ...... "'''' are 

tec1miQlues are limlited. 

is 

Chapter 3. 
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eXIstmg hteI'atUlre l secolndalry m,atelial) on meldlatlon 

was canied cowrse 

dis:cu:::;si()Os were 

literature re\rie,.", it was eviriel1t 

was deC:lde:d 

source on meldiation 

reason it 

COIlstruction mdustJry diisplltes were 

nwmerous or~~aIlli2llti(mS 

media1tors were obltauled asa 

were collected a sttuctUJrc~d qllestiloIU1Laire mailed 

to pe~,ons to 

thelret()re, not to 

or disor()ve sut'-~nwthesesonasm1a&iiall 

'vahdlltv' or nU'P1"'IlutCil'P 

qwilitati"e nature 

9 
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two cOflcelpts. 

sectors. 

:Sectlon 1.2 to "m.edi'ltor:s" 

research tindings are limilted 

mdllstry are generally d()minat€~d 

enl~ifiieering sector 

~cc~ssarytoiderrri~meclimOi~ sectors 

it was 

quc:stilOnrtames were to me,dialtors identified 

a 

~p'l"vi~~'~ as me:dialtoI's. 

It was asS1Jmc::d 

differlent sector proitessionals. 

literature revlev\Ted is rescean:h is not a 

res:erurch is not at: 

II nature cause 



Univ
ers

ity
 of

 C
ap

e Tow
n

nature l'In,rllru" Gls:pute on outcome 

rate success otme:dl,atU)n; or 

conlPaJrin~ me,dla110n to 

core reslearc;h p1rob.lem 

structure 

literature re:latulg to me·dia1:ion gen.erallly 

reSlear(;h ITleU1l0G(>l0~~ a~loPltea to 

test 

states on 

A """.r1f)11" app,emliC4es are att:;lch(~d 

11 
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resolllltio'n were 

patters pre~;entled at 

UUl'\;;I,:), were, CODlStruICti()D il1ldu!stry is 

nature 

to some extent 

7' ....... .., 1 states cat,egonc::111y r:nnqtnllr:ficln CC)ntllCts are en<1lemlC 

to contrac:ts to geDlera1te 

interpretati()n mak:irlg it ratu)naI to cause 

COI1I1JI(~. umgford et 

numerous autholrs on corlililct industJryas 

to idel1ltity dislPutc:':s at a 

agJ'eelDeJnt on nature 

'di.sP1.1te' is to 

un(lenitan:diI1lg clJmlict is fundarnerltal to an ability 

it is pos:slble to nre:vellt or maDaf!te 

a or a dislPute. hl"WI!'\VI~r 
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a contractual situation, is a signiticaJnt 

diftterence betVl{een a disJlflte a COI1ttll(:t. some contracts nrl1IV1(I~ 

diftterences' to a ditl:erence 

betwe(~n two parties not ne<:ess:anlly mean is CO[ltli(:t, 

corustItute a dis}:lute. 

on 

a corullia bc!tween two parties to a contract 

cannot nec:ess:arilly 

to nre:vellt or COI!ltrc)1 a 

coruthct WIU10ut a dislmte 

a dtsl)ute wiU10ut corutlict, 

Moclre (1 (l 

dlsalgreiement or ootlential ccmtlict si:tuation 

a disput,e. NlOOlre a dlSJ>ute out 

dlsagJ'eelnellt as tnlllnws~ 

an overt dY~ltuJ'l.ctifon(J1 ccmjjrict, it ,.pt~'r",,·n to as a dis'pute" Sc:hin:dlc::r 

outcome as dy~)fiulctjlonal 

to cor~K~isWnld~(~ord~tr~'oo. 

13 
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notes propos:ing a 

cOIlt1i~:t as a 

a diSI)ute as a contlict was not reSiOi'Iea 

contlict resolluti()n moaes as "tJl'J", .. ", a~,pec~ts 

one dispu"e is ael~lal~P.a to a 

structure clatlSes relanng to 

two con1Illc)wy 

a dis4agrleew,!ent betwec=n an em)loyer a contractor be(:Qnlles a dis;puite 

or t'nnClpai aeiCaS]IOn or on 

COllSuuction contracts 1'Ip!~1'Iv dlstinl:tUi~;h between disagreenlents 

atte:mp1ts must to re5(})ve dls::;aU:stac:UOltlS or 

resiolu1tion prclce~;ses are um;ucc:essfill, can a disJ)ut.e, 

contracts set out 

dtSJm.te is oot lUll'lfeFsaJly 

'dis:pute' are some 

a as one 

res()iution as: 

:1 

are geIler~illy not oe~=p-JrOOleO 

l1ar'tiCttlar aisJ.1ute or COl1jrUct 

cortstructlon Industry are 

not centre l'Il"rnm,rI tllfeats to 
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it is not uncommon 

state on~nc.'mJrJatibi,ritv 

inte:rest to 

Ii .... , ...... COlunct as: 

07'n?Jn.~ It incLude a dis[.7ute. 

dlSI)ute as: 

are ca.va.ble 

Jw;t1c:abJle dispute is not !1I1UJ'l'Iv<: distinc1tion IS reh~vaJnt because 

adolpted to re!oU)lve 

distiD(~ti(J~n bl:o;tween a a 

a dispute, abclvelneIltioned aUtllors are 

101 • .,,,,"',, on COll0i4~t 

inevita,bility 01t" contliet is beJUrowuraJorCOj~~,mDlo~~n on 

co:nUlct, one 

on COIillilct 

aCCIepts conflict as a nabi.Iral 

a Dmiith,e or a neszatiive on DrCJlects 

it should 

asswnes COIuUCt is to av()idf:d as it is dy!m..unctional a nPl:J!1Itivp im.Dac~t on 
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current on corl1lu;t, assumes cO[I1IH~t is nec:essary 

to incflease perJrom13m;e is theref~ore to mainuum:d at an 

Co~ntlll ct is cla:ssified as tunctlcmal or dysfimcticmal (Smllth, 

SmlmOlls.l 1 dittc~rence as: 

iUs 

accordlmg to 

sources 

• or Delrceived clornlpehtion over 

SUb:stan1tive, procedural or psychotloglcalmte:res1ts. 

• une1qual con:tI'ol, oWller5~h1p or 

diS1tributicm of:" re5iow~ces or emrironrnental or 

• 
cultur,a} nonns 

• dlttef(~tial access to intonna1tiOlrl, or 

IluSUlLdelrsb:lllding or ditltere:ncl~s over intle~:reumo,norreh~v~nce 

• 

speclhc. plroject related. causes Otc:OnlllCt as 

resources 

16 
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Lrurlgtord et to inpnti11V 

reslPonSlv~~ne:ss to chrunge. 

'1>11""<:;" (1 lookeo to nature 

cOlnstJruc:tlon contract pn)CUlfernell1t as a sOUlfce 

11) des(:ri be causes 

in/l)rmatil)n to delibel~ate cn('lm!I~S, 

un.toresE~eable event. " 

litigation cases 

ru5,pu.tes were 

is on teCMJ.cru eXl)erltlse 

causes 

a sirnlilar 

tort (1 

conlstnlctl()n olsputes as raJ[l~~mg 

tre:quent sOUlfces 

a 

arg:umlent one 

rrlJ1liitrurtinn tndusfl"y is C01Ylllctulal /Jiecause it 

a 

cOUifses, act as 

are axlom:atlc 
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corlstructlOn mdustJ-y are 

of fJerc:eption tound(~d on 

sources 

numerous 

AccQI'dlrlg to 

tav'oUired a 

• 

• 

• 
• 

• 

dis:putes are 1'1"""'1'lu 

subJect to slgrlJ.fic:ant rese;arch 

Newman (1 11) 

relation to handlulg InltefJper:mnal "'''''LUI.'''." 

adlop1ted a two 

int€!gnlting, are retlect(!d 11 

or igrlofling an or 

areas 

a pmatIcm ""'''PI" to res.ohre 

some del2:ree of :satlist~lcti,on to 

treats corUlIlct as a proble:m to a mU1tually 

11 notes some autllors su~~gest is a 

eXamiI1ling alte:ma1tlve soltltlOllS to 

collablora1:mg DrOVldc~s a 10nll-1C~rm reslolu1tion see:kiIlLg consensus 

18 
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some au1:holrs concentrate 

as Hiblberd 

concurs 

CODlUllcmtary on mwnaging 

regllrds to: aU(>ca110n 

tewm Chl:trgc:a 

contract 

contract 
V{lJ"tnl'i!rs,ntv to 

Di!;oute rc~solUtlon is deJtinc:d as at settlmg dis]:mtl::s, Ulspulte 

prc.ce~;ses wherel'lv dlspl1tes Me res:olv'ed, 

Uoldb~get onacoJru~~umnrrming 

medlatl0J1) at one to tonnal blD,dl~lg 

MbitratiOJ1) at a mVl1.aa 

as 

Iltl,gallon as 

mc~th1Jds Me to some ex'[en.t, 
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a cOIlnpr,ebensl'ile 

as 

• as arblitraLtiolD, a 

• as lVJJ\;;U·'n.J,U 

• 

generic term "a~JudllcatJ.onn andl de!;cnIJe 

Dri'ilate JUdLgllllg U'ent-a-luruze) 8Jdmllnistra1:ive or statntory trlDwllals 

recent 

a nelJltrai tac·t-t1l1dlIlg e:Kpe:rt, a sunlDlary 

pfO'cesfSes accord.ing to wnetnler are adIlninISmatl'\i'e, U()U-tnnCllmg bmdmg,as 

adC.Dts a simlpliltied venllon 

as cert:itlcatlon, eng;me,er as quasl-arbiu'atio,n, 
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III III III 

III III 

III 

III 

III III 

III Boards 
III III 

III 

adc,pts a brmlder alternatives to liti~~ati()ll 

dist>ute resoluti()ll as 

some 

construlcti()ll indus1ries w01'ld~ride can 

are geIler~illy defi.ned as or 'annro1nn.ate' dislmte resiDlu1jon 

a not:lble 

resiDlu110n pro(;ess(~s, to exc.lude arbitraltion 

as 

dis,puf,es It'ithout rp('nrfrnu to traditlron,al U,tiJ[lltio'n or nrJ,itrnti,'l""" 

as: 
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acc:ep1ted, even pre:lerred means, 011reScJlvlna 

an inCI'easl~d di.ssa1listaLcticlD 

dlssatllsmcticln is artlitnlticln is as 

adverslilnal as 

Dr~:ess it to 

constnJlcticlD irldu:stry is Wlclelv dislcussed 

discussiOlrlS are mailnly anelcdo1tal 

re~,re!;ented one 

on meiclla1:1on 

not correS1DOrld 

as melciiat:ion 

are 

construlcti(1D lDidustry was 

indlIStry lac.k!ed an undlerS1:andling 

nIJl"til"(' are assiste!c1 one or more 

t()\4JIJI"ti(' set't/e.menf', was 
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on baJ;ance, nl:!u3'hve eXJ)erilen(~e disJ)ute reSC)Jutlon rei<;lted to 

use 

co:nstruc:tioln irldustry over 

most significwlt lIllcre:ase 

as me:di<lltion or 

me,diationand arbiitra1tion as disJmte resl)Jution 

( 

arbitra1tion as a disJmte settling me(:hanlism 

res:ewrch focuse:d on awareness, eX1,erien,ce, attj[tu(:ies 

contractors to me:dil:ltion 

arbiitral:ion as a disJmte settlling mec:hanism 

media1tion was cOJlsi(len;!d a more suitable dilspute sf:ttliJlg IIlec11W1ism 

I1tl!~atl<m or arbitration 

a to estlblishiIlg 

me:di':ltioln ........... ",,""'" at a fra,ctic)fl 

ari)itratilJns on ,:)U,U,U,CU 1;:),,:)UI.,,:), 

mechanis:m on conlStnlcti<m pI'oje(:ts 

was some dis:illllSllJruneJlt 

were not "":;rI .. l,, 

cOIlcelPt as a 

contractor. 

cases were 

cost a fralcticm 

use 
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conlStnlcti()fi plrO)t::cts are perlorrned 

COIlstructlon contract deltmc:d as a contract terms 

terms contract. 

one 

builder or con.trac:tor, agrees to out or eng;ineeri[lg O]penltlolns 

1 ), 

ConstJruc110n contracts colltailn SI:>CCltlC ClallSes be<:OITle more or 

over McKenzie (1 clallSes as: 

f) 

contract. 

manner 

areas 

pa'yment is 

prolVlSlODal sum 

eIlIDI,oyc::r or 

contract 

flIlrIC'Wl""lnQtf111f'.ti£ln iIlldw;try as are disciplinc::s 

on ColtlStluction In<1ustJry DeveloplmeIlt, 

toJl1mM[lI! contract dO(~UIllents 

contractor to 



Univ
ers

ity
 of

 C
ap

e Tow
n

• 

• 
• 

• COltlsuuction C011tralct( knovm as 

cOllstJruc::tioln contracts 

contracts use 

contracts come 

adl111dlc:atlcm as a disJmte res4olutjon pro,cess. 

a U 1I11YL.IUI. emJ)loyer is reaum~d to iderttifY 

contract as 'arbItJratlon 

was 

new 

account 

never a naIliled indlividrud A,djlldi 1cation was intJroduce:d as it 

cost 

as is an mClreas:mgly dlDmmrutlt p<)sition 

d01ne~;tlC contracts, 

new 

mtJroduc(~s acjjUidic.atic~n as a mancUltol), plroc(~dUlre to ..... p·r-prlp ar'biu'aH(m or uUls.auvu. 

contract to on 

Preparaticm Df' PaJrticlular COlldltlOn:s" states 

AmricCl'ble Setl'lement, is inte:nd(~d to encowage paJrtIes to a 



Univ
ers

ity
 of

 C
ap

e Tow
n

neg;oWltIo:n, C()llCl.lIatlon, me4:lIatlon or 

success, on cOlnfidelrlti:a111r:y 

to Impose prc)cedwre on 

contracts are wicllelv utillised d,omesttc c()lluoacts, 

contracts were oril~imilly modelled on prc'totyp(~S IIltr(JoQulced 

CO[lstruction contracts emlbod.ied provIsions reql1iriIlg differences 

betwe~:n PIn1U~S to arbiltration, so 

reli.an(~e on arblltration, as an alte:mative to l1tl~tatI(>n (F'inst>,n 

Me.1l1atlon, as a disl>ute reS()lutlon pro(~ess, was introd\llCed 

as tolllow·s: 

for'mGrl. so it 

parttes to matter to 

art,itnitie'n wjthjn a ~prltl'nn ~"'1.1V\.l, 

becc)me bincling to 

JU,"-,"-, ... '-'VV colltnlct, on 

contract de~;cribe: 

case 

a medIator 
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b) llx mc:dialor's obligation In $Ubmil a "Tillen m:ord of an)' agreement 

reached between the panics dt.ing the mediation. 

c) The conJilions under Ilhich tlw: wrinen agltemenl becomes bioolnS 

rherc~, however, I\Otabl~ diITercoc:es in rok of mediation in the IWo contraclS. 

Gee 1)0 obligllles dlspulants to mcdl:ue pinr In proceeding to arbitration or liligat ion, 

while mc:di:tnon. in terms u rlhc mce 2000 contrac!. is optiollai. Secondl)" GCe 90 

obligales the mediator 10 submH a wrlllcn opinion on the dispute to the panics, while 

thi s is not a requirement of the JfJCC' 2000 mediator. A Ihird difference lies in lite 

dcscnpt.un orlhe procedure¥ to be followed. GCC 90 leaves Ihe procedt.re to be 

follo"''ed to lhe discretion of Ihe mediator, '" hilc mec 2000 dll'e<:\.'ii th3\ the parties 

mtetilith the mc:diator to decide th~ pn>«>dures fur the mediation process. 

Copies Mille dispute re$Ollllion clouses in Ihe rOIlT I1boVl:lll~ntioned conlracts arc 

included in AppenJI~ E ",,111 a review orlhe b3sic sequence of procedureli desc n bc-d in 

Tabk 2 1x-low 

Tal,le 2. Oi'pute re~olUlion pror~durt.'f in ~ pt'('irie conlnoelS 

• 
Gee Woriis 1990 JH(;C 1000 nDI(' (1999) NfC(I'" 

Cf<l".r 6/: SrflJem~nl nf Cfouu 40; Sn'/~mn,' 0/ n<l"'" 16; CI"Jm_~. 

,/iJpltrn '/U'II& ",,,,,,ems IlIt11 disp U/Cj 
di,puu$ IImJ Oo"J'es 90- 'J 
,,,bit,,ulun 

En,;nct:1" gias .. rillca 
1'ri"".paJ.", dclnm.ne, En&i"""r :opprm.1 
disagrc-r"",nt ~ .. - ritt~" <I. diu.ppru • • 1 or i\dj .... ;.,.t"" dni)lun 
deri,io" eo>ntKro~ cia"" 

M",j~lion M .... j~rioR 
i\dj_dinlkla b) R~.i~ .. , by 

DAB (I or 1 p"rstJnsj Trlbun~l : 

nrbilrllrion,lIl<' 
Amlnblr toun s. ~x pt"n 

S~ulen""1 dcrcm,;nalim. 
i\rbil .... 'lo"lIhJ~Al io n A.bil .... 'ioa DRI:I or other 

Arbitration sueh forum 

(Compiled from GeC 90. JBCC 2000, FIDIC and Nrc C()nlmm) 
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was estibll,sh~~d an to 

im]:,lerrlent an mtelgratc~a stJrate~;y 

sector 

to 

course 

to Dra~vid[e matters cOl:me:ckx1 ttlel1~Wllth. 

app4)int4~d an Inte:r-mlini5iteri.al an 

whn<;:p priltnaJy plurplOse was to 

as a penmarlent vehicle PU~tli~pm/Me-se4~oroool~mtiononcoos~£tic,n 

V£'U'UIR. were establlisl1Led to 

at redlllcirlg Iit:iga1:ion res:uItant costs to contractors 

current disJmte resl)lutlon mechaLflls:ms 

produ4ceda 

asa 

are to 

DUlom;-SC:Cl4Jf contracts (Inter-mini::;telrial 

"-''''.uu,cu to recorr:lrr:u~ndatic)ns is 

~pl'~tnr contracts 

contracting parties to cho>oseJOlntJy 

on COJllstIuction lndustJry UevelOpJrnerlt, 

contract dO(~unlents 

pro,cechm:s to 

a conlbil1laticlfl 

contract 

·n~~ti.aticlfl iscmlSlC~":a 
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to 

COlTlDlencement 

Milchael L<1Ul!1Ul was tasJlced 

it is reC~OlTlD1lencled 

COlTlDlencement 

recommelndatiOl~isappMelnt 

Mbitratiorllor Iltl~~atl(m on project 

British gc,vennment to invlestil~ate 

meldlatlon or conlclllatlOn. 

1st 

dis]put1es over pa,rmcent. 

legisillticm was not tavowabJly TP'rl"ivpti 

(1 came 

":'O-'UilY adJudl.catlOn to 

supp/al'1t it apJpellrs to an 

is too 

tlm~etarlJle is too pr(?ci]Jittlte .... an outsidl~r 
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media'tor is nel'J.trl'll not 
aeiCllife or comment di,-p.r:t/v on case", 

it as 

dec:adc~s to come. 

two pro,cesses. 

two pr()ce:sse:s as out 

m~:di,ltion is to a means 

adil11di(~ati(m dC~ISllOns are interim 

or liti:gatilon. 

M1JlT,lyet media1lion is anCIent 

"111:Igaboll" was a "se:COlld SOlultlon to disl)ute 

rUIIll;iUl SOC,ietll~S - an mtolrmal mecllatu)n pIocess 

consensus 

recent more 10]:mlih~:ed 

Murrayet develol)ment 01:" me:dlaltion as startmg 

Am,enCi:ul divorc:::e courts 

COlmm,unity Irledlatlcm was next SlgIlltl(:ant 
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over a "1i1tlg~ltlcln h,nn' ..... " to 

movement to rebeve court col1ge:stllon. Imt:IaiJly movement 

tocuse:d on as mUll-1.nrus. SllIIllrnaJry 

nrcwe:d more pOJJUIllf 

nature a more 111rpr:flVP 

1 some me:dultolrs 

trachucmai cOfflpetjltive app'roal:n to 

T<lunn,.. of "'prilnciI)led neg;oti::ltioll" A.cco,rdulg to 

et pri]lci~)led ne~~otiaticm attenlpts to dlSlwver .. , .......... , lr.rter,e.r;ts 

Al1~holLlgh "iI1lter'est-batSe(j" neg()tll:lOOIfl was not new to 

appf()ac:h was seen as new 

co-o}:,erllthre orOlJllentl-SIOlVInS! crume 

medlal~lon as an ODt)ortunitv to traJrlst(mn 

emI)hru;isorproblem-~;oh'ing 

autclnonlY to contront 

1 

was spalfke:d court aJnrlex;atlC)fl 

cre~lted a a 

1 

as 

own 

eXIJenleni:e to " .. <><>1,1 ... , to pre;:ilct 

court OU1tcOJmes, 
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some arenas as as as 

Increased use me1:iiation as a pro4cess 

incleasl:xJ att:entil)n to prolblelltl-SOlVllllg, 

ad"er5iari:al a(i)uc11clitloln is not 

our modeIn 

unc:1erlgorLe uneven de"el()pI1nerlt, h~'VlrIO 

more reclentlly 

it 

me:dulticln movement. HOlwe:ver. a meaLSur€~d wldelrstaJndillg 

mediation is em€~rglllg togeth.er a growiru! a(~cet:ltanlce 

or ,",VJuv"ua,uvu 

me:di~ltiCln is seen 

not ....... ,"'h, aC~ldeml'C, as it is Impolrtallt 

n!l.,.ti",,, to un(ler~itanld are entc~ring. Hibb,erd 

meldlatlon is as a genenc descn]Jtio,n 

as ne~~otilition. 

a simIlar approac.h, term 'mcedi:atic)ll 

term as 

retfmIlg to a neg,otlaltlOn proc:ess assisted a 
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tenns to 

1 

recomlIt1t::nCl a SOllU[l()D 

a recommenClattiolrl, 

not ........ ,..., •. ,."'" .. 

""o,rnn'Tnv's uvuuun." 

mstead emJ)haSises an 

re(~onrm1.enlamlg a "' ..... ,u .... u ..... u 

eXt)ec[ea to 

to an '"'ulr ...... '" 

is not to 

a nOIl-bllndltng 

on a matter 

UCi,:eL"Ullce on 

are 

to 
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uses 

as is 

alZ:ree:Q to u .. """ ....... 'vu, 

contract. 

to 

is not 

U",b __ "VU or art)ltratl<on. 

atllreeml2 to 

... ..... v .. is not rp~.IT'J ... Ti'·n to 

two DI1JCC::Ssc;;:s 
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reason COIlllUslOn as to 

... "' ........ J.J lIlvolve:s. bc~colnes apparellt. Is it a 

is it a conltrac:tual adJludu:atl1on? is it a sort 

"intonnlal ar'bitr;atioJIl" as detlned 

prl'}ceaUl~e in 
to r~ .. :t1lv~ a disJ'Jute enlrui,"v Sl.mll(U to 

reasons 

as ·vo.luntary' 

can 

never orC'VlCle clemlinltv 

to aev,etolJ a col1lerent tllleOI'etic:aJ an acceptc~d 

set enalble itto 

term me,dia1tion is di1:1er'ent senses ditter'ent users. 

is a me<l1atlon. It is 

contexts. 
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not distinlct alteIna1tiv(~s to one an()thc~r 

me,dia110n pra,ctlc,e, so 

to 

as 

causes 

asa 

at a 

an 

as paradigm mO~lels 

not COluonn pv"rtllv 

is 

a 

asa 

a to 

to 

outcomes. 

me,diatlon as appllic~lble to cOIIlffielrciai disputes 

tacj,lltabve melriiatlon is lDOllcatc~O as 

apJ:lhalble to cOIIlffiunity ti:.Wli,lv erlvirlOnIIlental 

are 

as 

as 

thernsellves detiIles ta:Ci1i1tathre meOlallon as 

at 

own sohltion; evalualtI ve melriiatlon as me~jiatlion, a 

orolvidle e'val'uative int,omllatlon on ~V.3''''J'''' 

tIrumclai !l,ivu'p or oro'nde ne~~otiati(1D trrunllng, as as SUgjl:!est 

~,"""IJ"' ... outcomes or sollUtl,ons. 

as 
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Finsen (1993: II) and illbberd and Newman (1999:59), Mellkel-Mt"adow ooncludes that 

this diversity should IIOt pose problems for parties or mediators as long (IS the partie! 

understand the ro les and diffcrent approaches to mediat ion. 

Riskin (1001 ; 137-181) provides a comprehensive system for describing the various 

approaches to mediation practice in an attempt to "facilitate cleM thinking about 

processes thai an: commonly called mediat ion", The ~yslcm describes mediations by 

refercncc to t'"''O related characteristics, each orwhich appears along a conlinuum, The 

(lne conTinuum concerns the goal~ of the mediatiOl1 and mcasum; the scope of the 

problem that the mediation seeh to addl'ti'l from broad to Mn'Ow, The other concern., 

The mediator's IlCtivities and measures the strategies nnd techniques that Ihe mediator 

emplo)'!! in allcmpting to address the problem, 

Role of Mediator 
EVALUATlVIo: 

EVAL UATIVE EVALUATlV"; 

Problem 
Definition 
NARROW 

NARROW 

FACILITATIVE 

NARROW 

FAelL 

UROAI> 

FACILITATIVE 

IJROAD 

ITATIV 
Rolcof Mediator 

Figu", [: J\f~diator Ori~nt:.llionJ 
Soura Rlskin,I'.J96 155 

Problem 
Dclinltion 
8ROAD 

wve (1997; 385-]96) di ffcrrntiates bcll'o'e'en an 'C\'a)uatl ve' mediator and an 

·~\'aluation'. She argues That Riskin's definition of an '~valuative' mediator as one thaI 

gives advicc, makes assc~sment~, statesopinion~ including opinion ~ On the likely court 
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is ta.cHltaW/e 

start 

nec:ess:ary; or versa. 

two dlstmct mecliati!~n al>pro1acn,es 

indllStry dis1:ingllJ1sh,es bt:)twelen an evalluative 

a 

no bus:iness 

mOIVlf11l to 

an 

a 

a facilitaltive IS retc~rredto as m~l1atJ!on. 

to 

not to it 

on 

were unsure most 

to use a on a 

a a as to a 

to 

is to 

• vvas to 

a 
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mutually trust 

assessment 

develO1's dC~pelldiIlg on 

to a settlement. some instances 

parties are brOllght togethler set1tlernerlt, on 

neultral makes some 

constn;lcti()D illidw:;try meiwal:lOn most 

to a tacilitaltive pro,~ess COJ1Cllliation is more eV;iluatnre 

conlctli;~orreC(mml~ctingas~l~ent. 

approac:hes to medliati()n 

out 

simIlar characteristics as 

nature 

mel:1iat,or to 

area as to 

to corldulct ll:LCU,Ii1tlUll. 

a disting:uislling 

it is pm;sit)le, 

own, 

a solution dlistingllishes two aPJ)rOaCrles. 

prolposc~d sc)lution on 

ne,zollate an agn~ement see 

so not dlis,eio:,e 

on an assessment 

me(iiatc)r as 

to 

d~ICripti4)ns as ope~rating at a 

: 1 

parities to 

use 
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teml 'functions' to 

11111'11"1'> COIltribu1te to 

to more Spe:ClfiIC 

confidence, esUlbli:shirlg a tnUlneV!lrork 

parities, implOsillg pressure to 

to connn~~ent norl-cQintillgeltlt fillIlctllons are 

COIltll1lgelnt fimc:tlotlS are more spe:cif.iic moves resl,on:se to 

~ orbndru;tolm1ilng.L~'w~~~L tum 

me(iiatiJr ~ to matters 

procoo1ure, connnluUcaticm or sub,stanthre lil';:' ...... ,;:'. to 

altllOtlgJ:l a is matter 

to a someone trained 

matter eXlr>er1tlse can more tacillitate a settlem.ent. 'VV~J"-A aCknovvledlges 

is an 1lllS:cielrrtifie etmeltislren. 

parti.es ac:hie~ife a settlernlent so 

is reQuin~d to success ~> inte:rpneter 

a resource eX})8Dder (e}!,pandling parties can 

use to create own settleJneltlt). 
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medla,tor as t",lrinn parties out 

tnTw~lrrl onto COIlStruc1jve agr'eelneltlt pertonnil1lg a 

meciiat40r as slmllar to 

expilau:ung intf:rests more neutrally il1lVeIltil1lg OlDUe,n 

de~;cribiIllg a lrrune'wolrk 

to 

or an as one 

assumes want to some 

or 

is to 

on assumes 

are 

or 

is to 

to to 

meclIator are tacilit,ath,e al:>Droac:h or 

evalualtive apJ>r01:teh to meEliatlOO is ro 

III 

III 

III 

III 

an evalua1tive me<llatcor as 

tolJoWffig: distinct lUnc:tlolllS discre:te to 

ESUlbh~)h an edUicatic)n 

Ex]:'res~)ing an eValuaticon 

partIes to 

nr~[)viide or nr."\('11Tf" 

hav'tng to an alt,errlatllve means 

as to 
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• NeJ~'Otiiate 'Or per:$U3,(le parti.es to lomtlulaxe settlernent pr'O]poscus 'On 

1 

C'OITesp'Ori.d t'O 

par1:ies, imPOSIIlg pressulfe t'O 

medliati()n proce~;s, a nUDlber '01 Vlmte:rs manai;eat'O 

'Or prulSes 

M'.lIT~lY et 

mel[liati'On are aplPlic:ab]le t'O CIW:;SIClil J II:leQlaUCIll as: 

a clas:sical mecllatll'On, generally mirror 

mC::dil!tor; a statement 

a stanc.tarCl mecllat14Jn 

mC:'OIlJOr'ate m'Ost 

a preparat'O:ry 
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nrO'Vl{lj~S a SUCCInct d;e5Clnptlon 

occur 

(l notes 

can so care 

enters is 

to an 

to 

can 

tact. 

as 

can to some 

is care 

to to nature 

Pnlbleml-sc,lvllngis to 

dec:isi<)ll-rnakmg nonmally 01::CU1PYUlg most a me:dulltlon \JJVLUl,", 

litelrature on meiclIa110n endlorsles pl~obllem-solvirlg or 

mt<~rest-balSed approa(:hes to neglotia1tion, however 

ne~:oti~ltiolllS are encourlterc~d 

reUects a POSI.tlOD:al b~lfgajnirlg aJ>proach. BouJlle 

pro,blern-sc'ivUlg n(;~goti.ations are cODlpatlble 

mediattion movement as it is me(iiatclr to parties to 



Univ
ers

ity
 of

 C
ap

e Tow
n

posllbonlruto~0Iolen~s()lvil1gnjeg01timions 

desc;nb,es a Cla!;SlCru 

dis;PUlte as '\/1P'UlI"11 

me:dlaLtor are to 

a dis(~uss;ion 

progre:ss is dino.inishilng. I-I""'VU of .se~)ar;ate caucuses 

an 

(1 

to unjder'Stand more nature 

particilpants. It is generally tl'IWHlrn 

me,matlon is reac;hed. 

most effective prc)ce:ss 

respo:ndc~nt one 

to 

some cases 

a 

clalma:nt sllbmittiIlg two 

on occ:asion, a secc:md 

cases were pre:pwred 

cases wtthcmt 

studied were carned out terms 

contract. 
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or selltom imp'ose a -oroced'ure to 

own meldiation proceclure. 

contract cla'use or own Ch()lCle, prolce(imleS to 

aoc)ptt::O or to a staIIowro mlediaticIU plroceOlIre. as 

or 

most intluenti:al pre,dlclting seUlerrlent was 

protes~;iol1lal b()OH~S or 

to 

agJ:ee:ing on 

prC)CeOUlre is utmost iml)OI1tan(~e 

tUlanlCl<ll sums, 

attelmpt a "dh'ersitv of'intl:!rve:ntic)Us" 

occurrence 

own pro,cedlme:s. HenoerscIU 

a critical beg;inl1jng to 

construlctiC)ll rnledi:ltiolns is 

or(]ICe1;S is 

numerous intlern,ati,oruu b()ou~s irlvo·lve:d 

on melalatlOn specifically 

gUlloe.lm(~s are as 
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a 

melcllatlon was intJroducc~ contract. 

gUJlae.un~~ were amencted 

guidelllD~ Prol)()se a pro(::ess 

to attJ;udi(:ale 

to a to a 

must is correct 

not. 

is on matters in 

to to or to 

so it as to to or court. " 

are no 

a to on 

to a 

is 

a 

are 

state must an to 

one or 

to to to 

on 

as or or 
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use 

mediGrti(J;n" as an ad1vis{Jry note to me:mtlers 

gulldeJllm:s IS can 

ell!1:ineers, Medlaltion is as an int<mnaI 

"m()rtal cOD!lbat" as 

arb:itra1ion or litilgatl.on, 

medla1tion procedlure is to a 

as resJJOn:se to case 

rete:renc:e to 

is to rep,res:en1:atJ..ons or 

a conlbirlati{)n 

most effective 

melc11at:ion was 

as 

1 were to to 

was to a on 

was at to convene a 

or 

was to 

as an not as an 
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gmClelllnes prollOse a prol::ess meClIator is 

assume 

gui,deli.nes desc:ribe medliatu)n as a proc:ess not to est~lblI~)h 

a disJ,em:atilm 

is ac£;epirab,le to to cornpl:orrlise on 

medla,tor to 

tornnula,te a reso,lutu)n 

a meltiiation 

to rnr,rI.1ru pro(:eClun~s to 

cer1tam clfl::UI1nstanc:es, "Th", .. ", on a partictllar is to 

a conces!;ion 

acc;epltabJle to 

fonmuJ!ated to not 

correct 

'PfelDar(~d to mOlllly 

so 

a on 

is to own 

it 

so it 

it 

to concern to an 

can one is most correct. 

pruties, even not d1sJlO~)e matters 

reCluce:d to Wf1itlDe: 
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It is emlphaSlS(~d 

mec11at.or to cO[ldUIl::t 

to imJ)lenlenlting medliati()n 

gUI.deJllm~s are not 

more unitOl1IL 

It is conuncmly rec()gnilsed pro!cedlmeisanmLorumelluu 

Autnors on melilat:lOn are 

a set 

on. BOlllle 

meOlaltor, depend on 

fiIrlctllon must 

tec:nnlqlles commensurate 

a 

common tec,nmqu~~s n:ledi.ators can initiate to genlerate 

or SUbgr01UPS, develolnng a hyp'othetlc:al plausible sceltlano, 

text nell;otI:atlIlLg d()CUlmeIlt, oU1tslcle resources. 

: 1 are ma1tche:d 

toa 

it to a 

are some to 

to a 

to a case 

are a not alvva,'~ b~~ha~/e 

resl)On!se to 

to 

a oonunant aJ)prolach 
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Problem 
Definition 

Ufl;:Wpllshes ""rtic$IO 
accept narrow (position· 
bastd) ...... llenlent 

Prupovs l\alTOw (POSition­
based) agreement 

Predids coun or other 
OUIComeS 

J\s.W55c, strengths and 
"~akneSlleS of each side·s 

Ufl;:ufpllshc, parties to 
acccpt broad (intere$(. 
based) scnlcmenl 

[)c.".,lups and propo.,." 
brood (;nleresl ·bascd) 
agreement 

f'rrdlel, inlpact Ion 
inte rests) of not !<Cltl ing 

Edllcaks .tlr about 

NARROW ~::::;;:;;;;;;;;:;;;;:;;~~t :;;::;;::::::;;:;.;;.:;;:;:;;;:;;;~ 
H~lp' f1a~tie3 c"aluMe 
proposal5 

lIelps parties develop &. 
uchange narroW (position· 
basW) p<opoMl5 

A&~ about likely coun or 
otlleroUlcomes 

Ask.. aboul Slrengths ~nd 
"'"a~ncssu of each .. du· 

IIclll$ parti es evaluale 
proposals 

Hdp'l,artin de,-elop &. 
exchange broad (inle' "Si· 
based) propo.al. 

flclp. P"rt~ develop 
option, that respond 10 
inle,ests 

Helps pArties undcmand 
inlerests 

Role of Mcdimor 

"igure 2: Mcdilltor Technillues 
Su1l(("". Riskin. 19'16·165 

Problem 
Definilion 
BROAD 

Boulle and Rycroft (1997: 140·167) group a selection o( skills and tedmiques th~1 a 

medi~tor may u~ w assist the mediation into four categories: orgunizational; 

facilitation; negotiation; and commllnicatlon skills and wchmques. ln discussing the 

ncgotintion skills and techniques. Boulle and Rycroft (1997: 148) point out that as 

metliators do nOI negotiate di~tly with the parties. lhey do not prnctiee the negOhation 

skills directly. bul rather should tr.lflsfcr some of thei r ncgouation expt!rlise to the 

parties. 

50 



Univ
ers

ity
 of

 C
ap

e Tow
n

customlary prac~icles or tecfmoJ.ogy asslocllilted 

prolPort:lOn to 

develo~)lng potelntial SOlUltiOlliS, a me(iiatc::>r 

exp,ertIs:e' cClmp.:rred to experti:se melilat.lOn pro(:ess ae~)en(lS on 

tec.hrnl:}ue snCluiQ further one or 

a '::IIUH ....... U.ICUIUUJI can enJtlarlce 

setitleIlnenl, as as 

favc)untble reSllllts occur reg:ardlless or 

vs. prclble:m~solvl11lg. tec.hrnquc~s were JrnIJOrt:ant 

traimIllg is most ImllOrt:ant 

As:soc:iation U ......... .r1, t<ornm on 

rate. 

was to 

me:dlaltor was a slgmtJlcaJlt 

more teC:hnlqlles 

a conlbl[lati()ll 

as caucusing, con,su11ting rec()rds or exp~rts. or visitin~Uolb-sites, increa:sed 

were reacht::d mc:!dlat()r were seen as 

notes 

are umlble to to use bec:aU!,e not org,aJllsed a 
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are tntlelhgel1Lt, 

are ntnllnc~r to mailntajln 

a can use 

realchUlg aj;treemelnt cI[)rrc::sp(md clm;ely to AJV'",,,,,", 

is evidellce most mediatiOIlS c(mductc~d 

""UlLLvU netltrals are suc:ce:sstlul it is 

expene:nce to und.erstand 

a 

mc::dll:ltor, as a difi:ereJnt or addlitic,nal aUIlnu;;,;:, to 

adcliti()ntosomeuru1~lrumldll1~ 

a tac:llit:ltor to a diSImte nel~otiatilon are more COJnplex 

reQum:dto it on to 

a syrnp~lth~~ticulUI"'-t;, a cornmltment to 

partJles an even-te:mpere(lne~;s, plltieJlCe, 

to COl1nIDlllD1(;ate 

a discm;sicln on 

alrrlost iIIllne<iiat.ely to a det,ate on 

to exp.lore 

on cOIllilic:t, 

resl[)lution prc,ce~;ses were investllga1:ed. literature re\,ie'lN it was evtdel!1t 

h01we1/er, most authOlrs were 

must de}lendil1Lg on nal1ure 

or diS]putl~s 

matter. 
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vast 

neJ~otiatilon at one spe1ctrum to tonrnal liti~:ati()ll at 

It was 

(altc~mative to liti!];atic)ll 

litelrature 1"F'vipw slloWled IIledj,atIc)ll to 

are pralctilced 

most \l!Ji,nplv 

disputles occur, own traciiti<)ns, cul1ture 

litelrature on melcliat,ion 

meejiatlon, hO\l\,Ievler n~seiJLrch on me,dial:ion COIlstruction industJry is 

W ()rJ(jWlde 1"PT\nTlt<:! on me:diliticm 

me:dU;ltloln is .. "'<· .... 1"".,," disp'utes, it is 

cases. 

deb1ate, simlilar to on dis1tinction betvveen a conflict a Ul~ifJUllt:, 

or cOIlciIiati:on, ap):)eru's, hlnwlp.ve:r to 

tenrniIloi<)gy is Ullllml)or1:ant as as 

are entiering. 

most autllors reIIlain adamant 

is no implosillg sc)lutilons on parities. 

sug:gest one corlsisltent umtonrn plroc(~dUl:e, 

use tenrn 

mc~diation .... 1".",,..1',, comes 

me(jiatlDr to 

seen two I ", .. "",,,,t sources medialtors to 

me~dilltolrs use 

is 
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per:mru:;ion to convmc~e partIes to 

cost assocl.ate:a 

rec~onlJnen<1s a more clalSSl.cal 

It is 

ceo.tral to 

teclmiqlues to 

me:dillticln case, 

own agI'eelnellt. 

Opl.ruC'n as 

arblltralt10n or lltll;atlOn, 

me(lIat4or are 

su(~cess1l111 outcome a 
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to. answer 

extlendmg o.r gen,erallisiIlg 

resl~an:hrrletlLo.dc)lo.l~lescan 

are ."' •. v ..... , 

to. co.lJlect 

Chapter 1. 

o.ne 

a sec,ondlary 

to. as Iml)o.rt:ant 

are 

co.ntrast betwe(~n "(~ualitativ(~" 

resc~c:h-p'roblemisfunnulareld, 

hur, ... 11 me;th()do.lo.il~ K110\1\m as trifmgulaltion, 

.... "'''''''A.v .. ''5 lIla.I1lgulatllo.n as 

me:tho.(is cllmulati'V'ely to. Co.mLpensare 

use co.nlbiIlatic)O ot-metho.<ls as oro.,V'idiI12 multi-j~cf:redperspecth'eo.n 

sevleral me1tho.cls are to. 1"Irl"lVIi1p mo.re pelrspect:ivf:S o.n 
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one metno!dollogy, 

are 

case stuQ1e:s. 

me'tho(is on 

hellaviOlrral events 

OPt)()sc~d to his:torlcal, events. 

thirdly on 

QQI,'Q'I discus:ses case 

ot (~ontrol an lnvestlg8Jtorhas over 

on as 

were 

reSlean:~h as a suitable 

~lr~Vore~~]melMrrle~lOd(}lo~;les 

to qWlmti1tati1ve re:search. 

are prulClPlaIly "...,A'U ..... to incJude de~lcrtlpthre stUCllClS, histCtrtcal stUd.lC~S, case 

are prirlcipally nUl10enlCaI, as qU8JotiUltive rese,arch me1nocloloi;les, 

:Sel'llOUS COlllSICier.atl()n was to case an mt'f>.nf1f>.1W 

was cOltlduLcte:a a welll-klnoVim c(}nstruc1:ion md.llStry me(iiatc)r, 

,ntpnl'P1W' was to test 

me:th()dol0~~ to answer 

ona 

preferred to an m-'UeIJW account 

melrilatlon is 

th' ... nC' cc:msldel,ed, a quaJitative apPfoac:li, 

or norma1tive I;!urupv des:crtlbed 

n"!r'1JI~n('\) at 

re:3~eaChE~r sees .... " "'---'-J 

\,AUU;)I""5 a case 

ap):tr02lCnc~s was 

rand.ornly cno,sen cases. 

appiearsto most ap):lroI)nate 
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""1"'<1""'" pO)JuJ:atic)O is 

two 

(1 

enl~lm;::er)Og contractors - memt~ers 

BUIldmg contractors: memb'ers 

(1 ) two tUrt:her groups to 

t) Pre1tona, (juid~~lin4f!S to 

1 

Lonsl.aeratllon was to tolllOWlnlZ 

reslPonses reClelVf~d to 

medlaltlon, as a UII;;,uIGUVl or an m"rf'll~JP.rl 

indicated rates to as 

praLcticin,g mledlators as pV""IU • ..." it was C0I1Sldlere:d nlece:SSaJrj to 
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enqUlnesat 

it was estllbli.she:d 

wi~;h1r.u! to meClla1te g~merally contractors 

practis:ing meldiat:ion are generally 

contractors 

It was estllblilSht:d 

l'.nlnc::tnl(',hn,n lIld\llStJy are 

• 

me:di~ltolrs were ODltaU1OO 

names. 

medIator names 

names, 

........... ''-'J1U names aplpe,:rred on more one 

sannple, it is des:criltled as non-

t(m!cru;tinl~, e~;tImlatl(lg or is no 

popula1tlon is represc~ntf;:d 
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A que:sti()fln;aire was distribtlted to 

oeClslCIfl to use a sellt-C()ml)letlon qm~stlorulallre as oPt)osext to tel<~phoniic lTltpt''\/1P'Ul<:l 

was on COIlsHler:atl()fls 

serve to elnnUllate int,p.Mlip~vpr 

It must as de~;cnptI1"e <:llIMlf'V re:sea.rch are KnClwn to 

susc:eptlble to dist,orti()fl throm!h 

que:sticlnmlire was critliqm~d 

to 

a SUb:seql1ent redllcti()fl 

o"OC:m-lenClOO qm~stlC)nS were ret:,la(~ed 

qu~estllons. AJlclwl!n!7 room comments 

calTle:O out on a 

pro,tlle:ms were enc:ountered 

to 

inc.ludf~d as Appendix 

quC;:shorulau:e was Oe~ngrleo to account 

to nature 

no tul1:her chalI1gc;:s were 

quc~stiorulailre is 
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que:sticmmure was QIV'1(le:Q 

Seollon I: 

• 
• 

venerat comments 

seCl:lon is detaile:d 

in~-'rnfatiion on 

It was the:ret;ore aeC:lde:d to 

most 

MilCr()sott "-' . .E\. ... ~J.JJl.J. were to 

resc~arc:h dc~Sig;n was construct valldlltv irlternal ,,~I1rh1ru e,{ternal 

to qualita'Uve nature teS1:mg was guJ,aed 

increalSlIltg construct validilty 

as sources 

taCltics were ubllise:d GllJflIllg 
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(I a concern 

is not apt)hc:abJle to deSicnptpve or ex])loratc)ry 

statements. 

\ccordmg to on an.alvtlc'll 

geIlenllising a pruticl1lar set 

IS case 

"scLmJ)le" to a prOlblem of 

Py/'prl'1nl 1In/u11", is not aPIDlilcat>le. 

reltanl ilil'v is to milllirnlise errors in a 

overcome 

res,ear(:h rrletl1lod()loj~ aClop1tea to 

A de~;cripti(m was 

pO{:lUla1tlOn sarrlple was desicribed 

reii;:rence to 
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::In::l,iv'l:;'I: are presented ChapterS. 

QW~stllonnalres were retl.Imc~d replreS(!nts a 

respmlse rate res:ponse:s were not COIlSiClen!d use as 

never 

as a medlaLtor a corlstructlon Ul:l!JUll\,;, d(!Splte as a mediator on one 

to Ap'pendlX a 

furt:her 8 qU(!stIIDnlliaines were retlIm(!d markc~d ",lddl:ess unknmlVIl" 

was re:c',e:nle:11 on resJ)oncienlts, wlab,le to cOfilplete Quc~stiorurlaire as a 

nOll1-f(!Spom;e rate a malJeQ questicllln,nre is gerlenUly expect(!d to 

to resJ)on:se ccmsiden!d to 

que.stiolnnaiires, con:stituting an 

was acc:eptable. 

qU<:!SWJDS are analVS(!Q iDldi\llduiall) 

as generat1ed . :statl:stH:a , is inclucled 

RespclllSles to nDc:n-emleu qU(!sti4JnS are dO(:unlented to 
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4.3 BACKGROUND, TRAINING AND EXI'ERIF.:NCE OF RESI'ONDENTS 

This section. Section I of the qucstionnaire. was d.-::sii;Md to ncquire general infonnatioll. 

n,:garding the respolldcnts' backgrounds, proftssional qualifications and experience as 

well as information on thclr experience and training in mediation. 

The 5C"Clion is divided into two partS. Qutstion I deals "'ith the professional training and 

experience of the r~spon&.-nts, and Question 2, with Ihe training and experience of the 

respondents in mediation. 

Although it is not the intentioJl of this rescarch to compare and analyse the differences 

in the approaches of mediators from dilTcrent stmla wilhin the construction industry. 

knowlt!<lge oftite backgrotmds of the respondents W;lS deemed occt:SS-ary for the 

comexlilalisation oftlie results. 

4.3. 1 I'rofessional Training Mnd Experience (Quts tinn I) 

a) Que.I·IiOl! 1.1. Whlll is/was the primal)' nil/lire (If }'Ollr hJ.jsil1cs~? 

Table J . PrimQry nature of rcsrnndenb husines, 

From Table J. it can be secn tMtthe largeSt portion of the group, 61.9%. practice or 

have practiced as consulting engineers. The next Illl"gcst disciplinc in the group is that of 

quanti ty surveyors (95%), then architects (7. W.), followed by "othen;"' (7.9"10). civil 

6J 
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engi IK"Cring contrnetors (7.9"10). attorneys 0.20/0 ). and lastly building ContraclOfll 

(1.60,_). 

The t("Sponden.ts "00 designated ~otlM:r~ included a l:Ibour·rtl3tiOl1ll consullanl, IWO 

local go,-emmem engmeers,:I prorcssol of engineering and:l rn3nufac:turcr of bUilding 

supplies. 

IS respondents (23.8"/0) mdicated thllt they h3d retired from form:sl emploYf\len t. 

b) QuI'S/ion 1.1' Pit!l1St! hlilico/e )Vut" IW' in I''''' of tlrl' fillloM In1; cO/l'gurrf'.f. 

T:lble 4 depicts the age profile orthe respondents. 

Table 4. Age profil~ or rt'Spondrnh 

AGI:GROUP COUNT % 
Un~r 411 vears , ),2 
41 -so 'ears • 12.7 
51 -60 a" " ~0.6 

Over 60 ... 40 6l 

Nearly two-thirds (6J.s~.) of the respoodcnt~ wcrc ovcr 60 years of age with only 

J 5,9"1., 50 years Of younger. Analysing this result together with the number of 

respondcnts II"ho ind icated lholt Ihey had rehred (QucMion 1. 1). rheals Ih3t 32.50/. of 

Inc "over ti() years" age group ha~ retired. Two of tiw: responacnls in the "'51-60 yean>" 

age group hold also retired from fonna! cmplo)'menL 

e) Ou..sfion I J Please Indiralf' }'rmr grIMier 

" 'hen: D respondent indica ted boIh a B3Chelor and MastCfS dcptt in engineering. only 

tbe Masters degrtt h3s been tat..en into a<.;count in the analysis shown III T:Jble 5. 
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Tabl ... 5. AClId ... mk QUlIlificalioru ur RUp<ln tl ... nt$ 

96.S"!. of the respondents are in possession of a Il'T1Laf) quahli,ation. with qual Ltied 

e!lgineer~ (7-t.6~.), both B:N:heIOf! and M3Slcrs, donunating the group. As expected. the 

academic qualifications of the respondents eorrespond closely with the nature of 

busineu of the r.!Spondcnts presented in Qut:lItion 1.1. where consultmg engineers ar.d 

civil engi neering COIltracl0rs make up 69.8"/. of the group 

18 (211.6%) of the respondents i ndieAted that lhey had ll1or~ than one academic 

quahlieation. These quahflCallOn$ Included PhD (4). MBA {J). LLB (2). Bluris (2). 

Mill.. MI'IAn. Mi'A. MPhl!. B.Admin. sSe (QS) and nn elcttrical enginc..:nng 

qualification rrorn Mrr 

The qll3hficaliolU listed b)' the rcspondcms grouped as "other" IIrc dc.-tailed in Table 6 

Just over one thin! (35%) of tile. respondents ore In pos.<.cssion of either Q luw degree (6) 

or an arbilTiltion diplomn lI6). 29.8~. aftre respondents with engineering dcgreL'S also 

have law or arbitration tmining. while 50% of tile r>On--cngineeting respondents have 

laW' or arbl1ration lrIlloing 

" 
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c) Sunumyy of findings on prnfcHiOllllJlraitli n.I!. and cxprn~DCC IOuc:$uon I) 

The research ind i~all'(] tMI lhe majority of t/)c, respondl'lllS ~ male. C()r\Sulullg 

eUllin~trs over 60 >cars of age. Nearly ()I'\e quarter of this majorily life retired. but 

conll nued 10 olTer thdr serviel'S to the industry, A Ithough th~ majollly of t/)c, 

respondents h:lI'e eDgHlcering backgrolQids. as opposed to 8ll:hil«lural. SIro1:ymg or 

la .... b.1ckgroun.1. lhis findlllg cannot be: tnlci'J'Tdcd to mean Ih::Itthe majonlyoflnc 

medlalOrs of construction mdUStr) disputes have engineering backgrotmds as lhe 

sun'cyeo:.i sample WiU a oon-prob.1bility. convenience sample Instead. the findings of 

the survey should be seen against thb b;tckgrounJ. I!owe\'cr, no significant difT~rw;C:!I 

in the vjews Of opitllons 0f1 research issues were found 10 exist bclwccn the two grouJIlI, 

thai is. those with an enginecnng background and lhose With other backgrounds. 

The litcru!Ufe review mdicate.! tha! dlsptJle rcsoh,nion. including mediation, is mainly 

the dOl11llin of the legal fralcmi ly, .... hile lilerlliute on claims and eonnict ... ithin the 

indu$\Iy cm.male from tons\nJ(uon mdustry profes:uon:aJs or academics 

(Kumaraswamyand yoges .... am, 1998.IIIt>bcrd. 1999. Fi~. 1993. BentJ), 1992. 

Gale, 1992; Garolocr, 1992 ~ Scnv.:ncr, 1992~ R~.,.ay. 1992: Watts. 1992; Ztkmann. 

1992; and IIl11lcock. 1992), A large portion ofthc literature on mediation m General. as 

well as the mcdiacion of eOn5tnJ(:lion dispulCli is .... linen by puthotS .,..,i!h legal 

backl:f"Ounds. either f'l'3CtlCing a$lIIwyel$. barriSler<. ~IICJlQrs Of Judges or :wocialed 

with Itt.: law faculties at \anous ulli\'ersilics (Menkd·Meado .... '. 2000. Gould. 1999: 

Newman 1999: Butler. 199). Boulle and Ry(;rofi. 1997; Stipaoowich and I lendel'SQn. 

1992: Macl.::ie. 1991 and 1992: and Bc\':Ul. 1992). The dominana' of the legal sector in 

(;O!lStruction ml'diaIion5 was confimlctl b) tnc ABA Forum 00 the C'onstruclion 

Industry Sun·C)' ..... hcf\, Stipaoowich and lIend=oo (1992:)2) found lhat m()S\ 

mediators (64.5!~) .... 1:re atlomey5 and 21,4% .... 'eI"C teuraijudgcs Design profc!Sionals, 

contractor.;. daims (;l\"per1S and pmft'SSCH'S wefe I'mplo)'t'd far Il'Ss ftequclltly. 

In South Africa the si tualion appo::ars to be different, in \hal mediators are drawn main ly 

from the professIOns m the eooslt1JC!ion indusuy, with minimal ml'olvement from 

law)'ers. This tendency ~hocs the SAACE's (1993) general philosophy lha! disputes 
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arising in the execution of enginc<"ring works COln beSl be seuled by cngi~cr mediato" 

IIow<"ver, Butkr and Finsen (1992:24) noted [hat JaI\'ycJ'II werr becoming m(ln' a"ive 

withm the Association of Arbitl1ltors, ... hieh also aa$ a:! a source of mediators. 

"'.3.2 Training & "l'lKri~nec In MC'd ia tion (QuC!l tion 2) 

a) Oues/ioll ] I' For how ",rltl)' J'f'(lrs II</I'e )"u been dc/il'ely im'ob't!d in the 

mediOlion 0/ dJ5putu? 

TM anaJ)'sis of the response [0 this quellion, prescnlw in Table 7 below, indicatcs th~1 

Ihc ro:sponlknts ha\'e hJd significant u:peticnce in me-dialion with 211,6% having been 

in"ol\'cd in the mediation of displlics for more than 20 }cars alld a funher 31,7% for 

between 10 lind 20 years 

COUNr 

b) Outs/1M 1;; PltaJe nlte yow klIQ"'fedge o/Ihe "'l.'dJOfirm process on u scale 0/ 
I (minJ",oIJ /0' (subJlanliul) 

The ~T"''''''' '" lhi~ qllO'~lion. .kpklcd in Table 8, overleaf. indicates thot the maj(ltity 

(96,8%) oflhe rtspondcnlS considcr lhclt knowledge oflhe mcJilltion process 10 be, al 

the le8sl,IIHral/.e (rolin.: ~ 3) willi apprOxim:.lely OIl(' third oflhc respondents 

cOl15idcriug their tnow!eJgc of Ihe mediation process to be substantial (3 5 t:I\inil) IIJ1d a 

funher third conSidering lheir kno",ledgc oflhe process!O be Jdeqwte (a 4 mling). 
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T a ble 8, Hating of Kno" 'ledgt IIf Mediation Procas 

c) OllfSllon 1 J: I/OM' did )UII /lequire ) '()lIr kntr..·/~dge o/th<> medillliQII pt'OCI'ss? 

H31·ing obtained mformation on the! rdpOIldents' l·iel''lI on their m~orknol'tedge 

orlhe mediation rl'OCd.'lln Question 2_2. Ihls question was aimed at obtaining 

mrOrTI\:l.IKln on.iN.l! this knowledge "115 3Cqum~d. 

Figure 3 show" that Ile:lrly 1 .... \1 Ihirds (63.4%) of the responde nts attribute their 

knowledge of the medblklfl process 10:'1 ~-ombinmion of the choices (lfcsenlcd 10 Ihem 

" 
" • • " • " I " • • , • , , 
• 

~ 
0 ~ '" ~ • • 

f • • • , • I , • • j • I I 1 ! • ! 
IoIClOE CW' <\COI.ISTIOHOI' KNO'M.EDGE 

Flgu rt 3, A~qui~ilj!ln of Knu" It'dg'" of I ht Mtdilliion [>r!N:n, 

" 
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Tabl~ 9. R~lati' ~ rrequl'ndu . r .cqulring kno"'Il'dg~ on ml-diation 

From 'fabll' 9 il can ~ s«n thai o(the row choict'$ prt'Sl'ntcd to the respondents. 

'cxp.:ricnt£ ..... as cited as tilt source orkoowkdge on lilt medial ion process by 95.2·~ 

ohllt !1'$pondcnls: kno\\'ledge from 'l<uruhQp$ (1I>t/ Sl!nTmars' by 44.4".; from 

'praelf« f!(}/ts,jourrm/s onJ OIMr /ilerrHl4f'P' by 42,~" and from Jormal Imming· by 

39,7%. 

llK'rr is ~rong e\ide:nce 10 support the onfCft'nce thai the responden" y,.ho indicated 

fonnaJ lr3ming 'n medial,on, lelme 10 those In possess;on of a dIploma ,n arbitmlton 

(p -O,OOO, df FI. Xl 22,3/. 

d) Oue.<lipnl i HOI< mall}' /.IJ"'S hm~)'Ou bH:n appoiml'!d m a """diatarafa 

eQlISlmelian '''SpUf,!.~ 

Figure 4 . showing the (requem::yoflhe respooIkt!ls· appointments lIS nledialor:s. 

indica\($ thaI 39.7'110 o(the. rt'spondenlS have been appoinu::d as a medialor less Ihan.$ 

limes. 

A chi·square1f lest 10 determine ,,'hellier It relationsh,p e~jslS be'''fff1 Ihe frequency of 

appoinUll~nts (Question 2.4) aud the number of)'l::RlS eXpnlena:: rcponN by the 

respondenls (Question 2.1) s1lowed that such II. rt'lll1ions1li p e~ist ed (p - 0.0029. df--9, 

xl .. 25,074). 
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Figure", FrNJutncy of Appoinlm\'ni5 

\:) Summary of (judi!!" on '!!Iining!!!!d c:snerit!KC in medintjon (Qves!jon 2) 

The respondents reponed signif'c!llll experience 111 medialion .... 'th I1c;lny two thi rds 

mdicallUg involvement in mediation for more than len ~an. Thil. c~periCr'K:C is CIted by 

the: majority af lhe ~dcn15 ao; their main 30urce oflno"lcdgc orllle mediotion 

proccss- Ckncrolly!he resp(mdc IIL~ all bclic\"c their Lnowledgc orlbe mediation process 

10 Ix: more than adequate. The question of medial ion knowledge aod tminill& will be 

aJJttsscJ Inter in this ch3plcr together \'<i th the anal}'3is orlhc ~ to the 

questions 011 medialion skills and \co:hniquC!<_ 

4.4 TilE MEDIATION PROCESS 

This seclion orme qu.:stionn:arc WII.1 designed 10 dc\cnninc the procedural :stages ofthc: 

mediation process fa~ by the resp:nlcrIlS. As !he fleXIbility orme mcdJ(JJIOIl 

pfDCe!.S results in the proo;:cdure \'a1)ing from case to cus<.:. the respondents were 

rcquesu:.:lto respond 10 the questions with their moot I"f'Ccm mediation in mind. Funhc:r 

reasomng for this request willilhal memor), oIiIle most r<:CCnl case would be most 

salicnl31K1 bill' of the fcspoocrnt scletting a ~$uecCS);ful~ case would be reduced. 
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The seellon is dl\ l..ted InlO two parts, Question J deals "'ith the iniliation of the 

mediation pructS5, IUId QuestIOn 4 wilh the pl'O(edural steps of the mtdiation process 

4.4.1 The initiat ion of tht mcdilltion proc<:!lS (Questio. J) 

The purpose orthe qut::.1ions In thi$ section "'"85 to determil1(' the conditions under 

"hich the mediator cntered the dispule situation. 

a) OliO/hili J I: Hall' waf ,hc mcdiOfirm Inillmed? 

Tahle 10 shows a flllr1y equill spread betwecn thc thra: primary JlCtions usalto imllatt 

Ih<: mediallon, namely. the mediator being appointed by Il paIly OIhn-lh3n Ihe disputm& 

parties, such as the Presidcnt ofthc SAlCE or AA(SA) (39:7-/.), Ihe partiesJoint!y 

approaching the mediwor (31 ,7~.), 311d, Olle )'o1rty approochillg the med iator (27,0''1.). 

T"blt. 10. Mode ofiniliation of med fallon "rnc,," 

, I 

b) QurnKm J 1 JlilS /hl.' lIIedlU/hm milia/cd ill/um!f 0/0 riaU![e ill" ColI/rUCI 

AKfftlllem? 

Two-thirds (66.~·.' orlhe ~spondenlS indiCalcd th311bc:ir most reeeni medial;on had 

bC"tl1 iniliatC"d in tcrms of II clMlsc in II ConIr.JCt. 

c) UIII'!fIWn J J. In 1"rftlS O{lhe riml$t In Ihl.' ptlrlic"u/ar (Oniroci. war Ihe 

medluliQl1 ('(Impl/l!f(lf), (parNes obllgaled in Il.'nnso/lk ronlruello Im'dlOfe 

be/ore referring thc dispule 10 arbitralion or lirigolion) or Q mlulII"ry flpti(lll' 
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This questinn was selretcd in Ofder to obtain rUflher detai ls regW"dmg the nature nfthe 

contract C!9US(' refcl'Kd 10 in Question 3.2. 

The data obwincd 300 depicted in Table II show thm 58,7% of tl\e mediations 

dcscribt-d by the: respondents were: voluntary mediations, and 39,70/. werc compulsory 

in tenns ofa clause in a contract 

Tl bI ~ II . Tht relation$hip ht h. ten the ohll!;lItlon to mtd ialt and 1I contract 
daun. 

l~rrIATION OF 
MtnlATION 

d) Vlli'.ulon )1. Old IIII! porlitl< sign on ognemf!nll!!Jjl! III the «Immenrtmfnt of 

thl' m-cJIUlllIn hindmg 111t'1TII<t>Jl"U /0 Ihl' ~diolor 'I opinion wllif Q/hu ... isf 

orJ..rtJ in arbitrullon or lifiJ{ulJon I"OC'uJings' 

Tlus quest ion was $C1C'Cll-d 10 asttrtain tht e'ttent of tbe pruetiee that parties often agree 

10 be bound by tilt mediator'S decision prior 10 the conllllerteement of the "mediouon" 

An analysis ofthc dJta rc:lt'aled lhal 26 (4 1,30/.) of the me<.liallnllS conducted by the 

respondents were conditional 10 such nn 31lrc:cmcnL while 57, I"' . .... ~c not 

ThIs finding is hIghly Significant in light of the gellCr.llly accepled vk .... 11131 a Il1C'diatot 

docs no/ make a hi rWing ded~on. instead the panics an: crteourDgcd 10 reach tMi r o .... n 

settlement by .... hieh they cnn allrc:c to be bound. 

Many other ADR proc:csscs an: discussed in lhe htcralure re:vie\\ in which lhe role of a 

lhird party is 10 m~lt a binding decision (final or intenm), nowl:vcr il is clear thtlt 

mediation was nt:\'er lIuended 10 bt> oor: oftlus group. A possible reason for the 

introductIon of5UCh a condllion as pan ofmcdiolion could be found In the response of 
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lhe COnlmclOl'S $urvt:)'l:d In Ihe UK (Brooker and Lav~r, 2000:292) .. ilO belic\'et! lhal In 

order for an AUI{ proccu to,) sUI;ceed, it had to be binding. as the non-binding fC!l11ITe 

",as seen as a delayina I~elic_ Ilol.Veve r, it mU51 be IlOted lhallhis same group of 

respondents ",cre found 10 Jia\'C very little uOOcl'$lll.nding oflhe pnnciple$:rnd aims of 

I1l(:dialion, 

Analysing the "binding" responses 10 this question together .... uh Question 32 and 

Question 3.3 relleals Ihat 61 ,5"", of these bindl III agreements (lCcuTI,.'d in I:OOlpulsory 

mcdintions whil~ 38,5% pppJied to volum3ry mediations.. No s'lllllficaot relationship 

could be found 1lc1\\'Ccn the initlallOn of the nlCdlDlion (Question 3. 1) and the 

agreement to he bound by tile contract (Question 3.4) (p" OJ55, df =2, )(1 .. 2,On) 

60% of the mediation cttSI.'S dcscri\'led by the tt"SpooocnlS were IlI1tiulcd by Ihe panics 

themselves, eithcr jointly or by 001': of the panics. Nearly t\\ 0 thirds of the mediatiOns 

WCTC initiat~d 10 terms of II clause in D contract, although no! aU the clauses mooe 

mediation oompulsory. ~ of the: cases were also \'Oluntary, The most siGni fi cant 

finding .... -as that In 42"'" of the cases. the panlC:S 10 the mediation sillOCd nn agreement 

bInding tht::mse"~ 10 the mediator's opInion umll ut.hf1"" isc: ordcrcd in arbitrati(\11 or 

litIgation proceedings. 

An o\"Crviel\ of !be respooscs to QuestiOll 3 indicates the ex is\el'lCl: of six different types 

of mediation agrccmeots, ptesenled 10 Table 12 below, depending on "lI~th~r Ihe 

mediation was base" on It dallse in a contrnc!. was compulsory or 1'0lunlaly and 

whether it was binding Of DOt 

The promi~oce of medIation in the seulcment ofdisputc dauses orthe South African 

construction oolltra<:ts, and to a lesser degree in the intcm3tiOllai contracts, W"aS 

dlscuucd in Chapte r 2 The obligation or option to utilise the process 11\ 'enos of'lOl11C 

cOnlroclS, for cNnmplc Gee 90 or 1BCC2000 respccuveJy, was also nOled TherefOl'e, 

the finding thaI mcdiatioll i~ being initialed in Icmls ofa contract douse, .. ith Cll5f:S in 
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,-,hich the process is compulsory and others where the process is optional or v01unllU)', 

is not surprising - refer items I to" in Tahle 12 hereafter, 

Table 12. Different mediation 3j!/"ftments obsernd. 

Although it is argued that ' mandatory mediation' , in which the panics are compelled to 

participate, undemlines the integrity of mediation, BouUe and Rycroft (1997: 15) argue 

that although cnlry into the process may be compulsory as long as the outcome of the 

mediation is voluntary , there need 001 be a contmdiction in terms. Nutwithstanding 

this argument, Stipanowich ami HendeT50n (1992:326) fuund that where parties agrted 

to mediation. selilemeni or partial scllicment oocurrcd in most ca~e5 (63,1 % and 9.1% 

re~cliwly). however. when the panies were required 10 usc mediation by contract ()I'" 

by court. only 57°Ai were scnled. 

The f'1'1Ictice of introducing a OOnlract binding the panics to the mediator's decision is 

highly significant and appears to occur irrespective of whether the mediation was 

compulsory or voluntary. or in terms ofa contract or nUl - refer items 1,3 and 5 of 

Table 12.11 could be argued, /towel'cr, that a process, .... nere thl! parties agree (0 be 

bound by the a third pan) 's opinion or Ikcision prior 10 the commencement of the 

process. as in 41.3% ufthe cases analysed, cannot be called mediation. instead une 

would n~ed to look to other forms of third party intervention in order to deS(;ribe such Ii 

process, such as. expert determination or contruclual adjudication. 
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4.4.2 The procedur~l steps of the mediation process (QucstioJl 4) 

a) Ol/c.wioll 4. J.' [)escribr ),our {irrl con/oct .... ilh Ihr partirs. after fillll!uing Ihe 

tcrms nfyour appoinlmelll 

This question was sdccted in order 10 ascel1ain the nature ufthc firSI conlllCt between 

t.he medJatol and the pmies priOI to t.he mediatiOn ml-eting. 

Table U . First con tact with par1il!.'l 

Ten oft.he respondents ( 15.9%) marked more than one answer 10 this question. TIns 

response was not used, as these respondents hOld not undClslood the q LJ<.'Slion cleally 

27,0"1. of the respondents indicated ~lal their first C(lnlact with the panics was 

Ielephonically. 25,4% by way ofajointme<:ting with both partie~ 22,7"/0 in writing. 

wilh 6.3% mel;!ing the pal1ies for the fir51limc in separate meetings. 

The majoriTy (58.7%) oflhe respond~l1ts' first C()ntact with the pilfties was therefore 

personal (lelephonic3Hy or in a meeting) 

The responses 10 this question an: more meaningful when analysed in emu unction with 

Question 4.2. 

b) Ques/ioll 4.2: Whal W(.15 lile purpose of this first contacl? 

This question was selected in order to determine the purpose of the respondents" fir&t 

contact with the parties. 
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Table 14. I'lIrpo$1' orfi~1 C<lnlatl ... ilh paMin 

" , '.S 

T"'('nly of the respondents (31.7*.4) nmrked ~ Ihan one 3Mwer to this qUesiion 

28,6'/. or the respondents indicated that the purpose of the COiltact was to ammse tile 

11011.' and 'I'nue <lfa meeting with the parties, 17,5% to OInHne the procedure &. 

programme 1o be followed. 9,50/, to hearoml presentalions from both parties and 9,5% 

10 requesl ",Tinen informaLlon/prel<:n13tiOIlS ffOrn the par1ics. 

The r~ 10 thiS qucstion together 'I ilh those 10 Question 4 I arc pl't'Stllled in 

Table 150lerlcaf 

An al13lysis of the data !II Table 15 ~hows: 

i) 76.5'. of Ihc: respondenls who contacted the partie, telephonically. did so in 

order \0 :mange a meeting wllh them. 

ii) Of tile re<;rondcnlJ till' cantlCted the parties in "Tiling, 28,6% did so in order 10 

QmlI1ge a moetmw o Ulhmng the procedure and programme. while 21,4". oolified 

the panies of tile procedure an.! programme in wriling. 

Iii) Where 5eJ1anlie meelln!:s were held with the panics 'hese were generally for the 

rulpOse ofheanng oral presentation from 1hl' panics (50'()'/.). 
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,\) In -I 3.go,. of the eases "~re a jomt meet;ng was the first COntac. betwHn the 

respond,,"\!! and the p;lrti~ thiS m«1ing was for the- purpose o f O\IIlulIn, tht 

prexe(!ure anJ programme to be followo!(t In 18.S"0 o fthc cases thcjoint 

meeting was 10 hCM oral pr=llItions and in 18.8"4 of .he cases this meeting 

was to request wrium information. 

Fin' fIIO. OF R£SI'OSDF.Ni'S 
~._I~ ._- Am ... o.lII.~ "'" Wrttl ... M~ 

"'''1'''1 p .... ed.rH prH~1I1211oJlj p,,-nl.II(l"" Ihn I ,- TOTAl.. ,. • ~p 

Telt boak IJ , 0 , J , 
In "rltlltll • , 0 , , , 
~~"If 

, 0 2 , , 0 
Joial 0 7 , , , 0 
Mo~tI, .. , , , 0 7 , 
I ..... poltw 

I\!o 1ft .. 0 0 0 0 0 , 
TOTAL " " • , 

" 2 

e) Question .I.). From what souru dId >v,u gwh<:r in/unnotion fin tlw dispufr' 

FigUR 5 shows IhBtthe majorit) (80.9"~)oflhe respondmts USt'd mOre than 0I'It' m~hod 

of gathering rnfonnation. Only -I,8~', used either tht' e:d5l1ll1 OOcurnenh.lion between the 

panlr5 only, or wrlUrn presentation b) the part,tS onl). "h,le 9,5'/. rrhcd on oral 

present3lion by the parties only. No respondrnt5 indicated usmg "ritlen orol11l question 

and answer sessions lIS ,he sole mt'lbods of obulining informol'ion Tht'x methods Wt:n: 

only used In conjunction wi.h another Inetliods. 

The fillurt Mows tha' 23.8-4 of the respond~nls favoured collectinQ information on the 

dlspult' by usmg a combination of existing documentation and corr('$pondencc 

(Question 4.3_ 1). wrillen presentations by .he panics (QuC!S'ion 4.3.2) IUld ond qu~stions 

and answers bc.wt'en the mediator and the p;lrties (Qu~stio" 4.3.5). 
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I . 
• · ' • 
KE\' : 
I .. Exist ing ducunlc,u., ion &n<l o;orrespondrnce 
2" W n llcli CSCIllaUIlII b l~ lI'1O(!!1 

" • I • • pf 
3" Oral presentations by the parties 
4 Wnnen '1"cSl ions and answclS 
S .. 0n01 \lest ioll~ .,111 .11$"'''' $ 

. ' igurt 5. The sourcl' of in rorm~ lio n on the dis l)llle 

Individual analysis of eoch SOlirCC of mfOm)31iOn together with lh" frequency wilh 

"hich Ihe rcspondenlS used Ihc: diffen:nt $lIurces (If mforrlllltion "-c:re calculnlcd and are 

presented In Table 16 below. 

T a itt., 16. Olnaioing informllliun On Ihe dispute 

Wonen document:atioll (cil~r e~iSling or In the f(>nn ofp=nmlioRS) appean:d 10 be 

Ihe re$pondcMS' preferred source of infMmllion. being used wiLh hiJ;hes\ frequcrw;;y 

(62,7-.) 
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d) Qlltwwn:/ I Dul tilhrr 0/1111' p(lrlfti nUlk .. USE' eif expert >t'illleSSfS? 

The majorit)' (III".) of tile respondems reponed thm expert wilnesses were oot used by 

either patt)' 

c) Olivi/on -I 5 Wus II nE'cessurj'{iJr ),ollloseeK any olllside UiMtt, slleh os leK,,1 

or <'xput '1(11'/"", on nn)' mallrrs~ 

79,4°~ oflhe respontl~nl s reported ImlL Ihc)' did /lOt SC'cl.: outside ildvitc' on maLiers 

pertaining to lhe meJill!ion. Onl), three of rt'SpOlldents Jll.~1Jficd dICIT responst for 

consuhmg an advisor as follows: 

• 

• 
• 

"legal fh"ck on '()pinion' Dilly ~ 

"I nel'l~r consid," my,~e1f 10 1M lib> ,,/tim(I/r rxpUI on (111)' slIbj"ct " 

"At the requ/'s/ o/disp"tanl H 

While only 1)/11: respontlcnt noted that the reason for I"II)t Sttking OIluilk atl\'lsc ''''''''; 

" ... b .. fOIlS/, I ''lIS ilfJPOJnlrcl/or mlIllers ,qlh/n my part/cular field Q/n:perfise. " 

0,,'.'1/0'1 -1_6 What ... as juur IIet slep. after hovir« QJcalaineJ the "CJlur .. 0/ 

the dispule (lnd the issues OIL which tkcis/ons ... ere ,,«'detl' 

f his q uC"stion WliS sell'Cted in or.kr to dl'lerminc !he ~~tenl 10 which problem·solving 

uiscuuions ",..,re ~plo)'l:tl after all information had been obtained prior \0 lkcision­

mal;mg 

l""here was O/lC OO"·~J1OI15C to thl.l que.stiOll while !ix of lilt n:spondl:nl3 checked more 

than one response 10 11m qUNlion. In coach o flhe six cases, however. the respondents 

chccLctl Question 4 .6.1 and Ihis ", .. as the rdpOl1:SC u,illsed in the analysi.9. The rnl ionalc 

for Ihis d«ision was based on the fael t":u this q~lion aimed to dctermlne the ~"(I~nl 

10 "hich flrtIblcm·soh·ing discussions occurred. wRcrt-as the other opllOIl!l fl:'hncd 10 the 

ex-prcssiOll of a 5OIulion or P(linion by the rmdialOl" without a proecss o(probJcm. 
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solving. Therefore. if QUC'Suon .; 6. I ,,~cheded, il "a., dl"llucc:d lhal pr()bl~'1ll-sol ... inl\ 

discussions did in fac11ak~ place. 

Table 17 silo", thaI in 41.3">'. of the ca. .... 'S. the respondenls faei litatcd joint plOblem­

sol "ing dl5Cussions bcl"ecn the paniCs.. 

Grouping Ihe mponses 10 QUCSllOru 4.6. J, 4.6.2 and 4.6.3. togelllCr re veal , Ihat In 

6S,301. o f cases. discussions rcgardmg solutions lind op; nions tool: place, whi 10: ill I he 

r~mallldcr of the CilSCS (30,1%). the mediator submllll"ll Ull oplnioll or decision without 

lilly dlsc:un;ons. 

Tabl., J7. E".,nl or pr"bltm-So" ill~ protcdure ulilisfil during Ibe media !iUll 

" 41,J 

" 7 I 1.1 

10 15.9 

. 111 
12 19.0 

gJ O/I(I'/lOn -I 7. Please ilf(/iCQle the proporIion ojfinr('. usa perct,lIuge. Spud UII 

Ihe /Q/lo"lng (Uslf'd) 1K11\·ll/tS. 

This qucslion "as scJ~'(:lcd ill ordcr to obIain Ilfl O\oaaU impression o f the relali,"c 

Import"ncc the mooialOf'S rr!IC~"Il on the til ffc:n'tll st~es of lhe mroiallon proc..-dure. 

nu:rc wcrt' (WO non-Il:spon~s to this lIlA.'Slion 

The r~'S u lts, prescmed in Table IS. overlear. sbo" thaI 

i) '[11<: m3Jorily of lhe respondents (mort' than 80"/.) allocated moS! ofthctr time 10 

fnur aCli, ities, nam"ly: p"-"'Pannory mult\!"1'S (S,5%) oblainlllg information 
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(wnucn and oral) (43, 1%) and drafting the final decision, opinion or agreement 

(27,0"10), 

Ii) 66,7% ortlle respondents indicated ttt.1t lime was spent negoliating solu tions. 

This activily accounted for 16,4% oCtl1C total mediation lime. 

T ~ ble I S, Analysis of pl'rnnlggr lime ~pl'nl on different lIlediation lIel;vil;e.; 

.'RF.QUENOES 
AC"IIVln PER CASE PER TOTAL ,%. TIME" %l 

PrepamtOl)' mallers c.g. signing agrtXmcots, 
82,5 '.S ro'l1lmme venue, etc. 

Obtaining illfonn>lion on tlie d lSf'ur~ in wl inell 
g2,5 21,9 

foml 
Obtaining infomlation on the dispute in oral/' elba! 

85,7 21,2 
[0= 

Negotiating solutions 66.1 16,~ 

!Jargain;", 27,0 ).S 

Drafting the final d""i~ioniopilllonl"grn"ffi~nt 88,9 27.0 

"'h~ ILl >.S 

TOTAL 100 

Iii) Only 27,()Ott of the respondents r~po"ed Ihal lime was spem bargai ning solutions 

wilh lh~ parties. Ihis aClivity accounted for only 3,5% of the 10lallime spent On 

lhe mediation. 

II') The following "oth~,." aClivllies were h~ted by the respondents: 

• five respondents reported spcttding between 5% and 10";' of their time 

on "winding, up" the mediation. 

• One respondent Spenl 25% of hi s lime spent on "impecliorl!>' in /"co M 

• One rc~pondent spent 8% of his linle "mm::llitrg·'. 
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h 1 QU~.Tli()// ./ 8 If IItgofiutfoll or fHlI'glllllillg took place dllring Ih~ m .. dia/,oll 

I'roru.<, plea!e d~Jerirn.II(J'" flrl"re uclil'llIel took plllCl' 

This qUl'SIioll was sdected in order Iii dmnnllle how the negotiatinglbargainlng 

IICtjvil~ O«:lIrred 67,8% of the respondents indicated that bargaining andlor 

negotiation took plnce. ntiS rc~lI1t conesponds .... "t"lIto tbe response to OIll."St;oo" 7 

WhoeTI' it was found that rlC:\:otiatioli took place: in 66.~~oflht casts aoo bargaining In 

27"', of the eases. 

IJart:ainilig lind negot mlion took place til 42 of t hi: casc:s, III 28.M~ of thoes<', respolKk-nls 

reported that llej!oliationlbargaI IlU1& t~ rl;K.:e openly belwccn the disputants. whill' in 

59,S'IO. the respondents n!potied that tht pMlles' IIl'goualedlb.lrgaintd throu!:h IhI' 

mediator. In ll.~o oflile cases boIh activities oecum:d 

A lIal ysis of the 1'e$f'01lS<:$ to Q~SUOlI 4 Ii tog.:thl'r wllh thl' TI!$ponsu 10 this quest ian 

shows mal negotiation played a mle In S~ of the ClL'Se5 ..... hert jomt solution-seeking 

dlscussiol1$ bel~ tho: pa.nies occurred. Whill' negotiation only occurred in 19% of the 

discussions 011 lhc mediator's opitlloll a.n11 7'"/0 011 the mediator', possible solulion 10 

the problem. 

i) 011£.<11011./.9, Yarit/la imlllUJimlf and uUfK:[~io'lr htn'e,mhh,hed guidr/[IItS 

fQr ffltdioliOIl of COII"truelllm inJu.<I'J' tliTplilcr Whlch guiJeli/J4! I did )~11/ /"tIer 

tu durillg I"" nK!diOliQII? 

This question ..... as sdected in an Bllempt [0 ascertain the c:~tent to which published 

guidelines on the: medialion rrOCtSS are utilised as references hy the respoooelllS. The 

follo .... ing IigllR' ",presents the results Obt.1incd 

Figure 6. below, SboW5 thm nearly alit quarter (25,4"'0) orlhe respondenls did not USC' 

ooy published gui<khno:s. 33.2% ll.Sl'd a combinatIOn Ortbe: different published 

gUidelines and 33.40.,. used Ollt of Ihe Ihfte lisled guidelines only. 
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The rdative fr~qUCDl:i~s of us¢ofth~ three published guidelines were calculated lIS 

27,5% for the SAlCE guidelines. 28,6% for the AA(SA) guidelin~s ~nd 20.?-/o for the 

SAACE suidelincs, with no significant relationship found to ex ist bet .... '('cn the 

discipline of the respondents (cnsinecr or non·engineer) and the guidelines to which 

they re ferred. 

" -• • • 
I 
! , , ,~ , ! g ; ~ ! > ~ > • • • • > ~ • w ~ , • a , 0 a w • , u 

w a 
3 

Fi gur~ 6. Utilisalion of Reference Guidelines 

These fmdings imply thal the respondents do not place great rcl iMec on any particular 

published Kuidclinc. instettd they rely on n cumbination of guidelines together with their 

own tried and tC~1ed experiences. in deciding Ihe procedure. Brooker and Lavers 

(2000:288) found tllatlhose mediations. which used prescribed rules developed by 

professional bodies or the court. were less likely to seUle than whcu thc parties h.d 

constructed thei r own procedures. Stipanowich and Henderson (1992:323), found that 

the major sources of mediation procedlIcs were p.'lJty.devc1opcd rulcs (J4,I'Vo), rules of 

the court (27.4%) and the AAA mediation rules (20, 1%). 
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res]Jondents jUlstl1:ied not pUi)lis,hed gUlldeJlmc~s as JI.",."un",. 

PY:np:f"ipnrp over not af1.lu!I'p. 

~trirt,'vtoun~~,uRuw~lines 

III Arhilfrl1'tilln in ..,.,,' ...... • 'AI' desi:::ribies an 

III course RUide!li1:leS 

III 

prc)ce,c[w'e to 

respolldents sul,mitte,d comments. comments is 

III obtatn a soliuticm " 

III pre~sel1Ji1irR a 

III 

III 

II SO/utilln to 

III 

reS]JOnC1enlS cC'm1nerlted on 

one res]ponderlt: 
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case ", 

part:ies, was 

some respOlldents 

III 

III at an un41er'stlJ!namg true cause 

III case", 

dlS10utl~" to 

III nature 

III is it mClstl'v or or 

costs Dlaved a some cases 

as cOI1ltbrmirlg to prol:edlJIeS 

contract dOI:urneIlt 

III 

III 

III f<'oLlol1ved a rec'omme,nal'.~a p:UtJlitsh~?a D,rOc'edl!.lre flo-rt.>Pri to 

III pr(Jceaul~sstfjou/a~'din contact dOCUlne,nts 

III 

to est:lbli1;h 
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The te!<uhs sho .... <ed ,hat in only [6 (2S.4"'o) orllle 6) cases did the: d,spulanls have a 

substa!1ual ~ 4 r:lIing) mput mlo the detenmnalion or the jlI'UCl'tiure ..... h,le;n 28 

(44,4%) (If the C3!iC'S thl.'ll input was limited to 2 rating). 

" 
" .. 

• .. • 

I " • , , 

1 
Figure 7. Input frll nl parties hllo thr IIIcdiltion proct'durc 

II Oursfio/l./ 11' /'feust'il1llicatt' lhe nil:", 10 "hlfh. ),OU beliel'e. /he USptCIS 

1mi'd be/ou ufJl'Clt'd I~ OU/COIII#! vflht IIH!dWllon pronS!J. on u scmI' of 

I (1111/11)1' ImptJnUllce) 10 J (/llujor '"1J)(Jr/llnce) "Jill U - u/lsurt. 

This qu~ion .... as dC'Slgned to cl icitlhe .J! ti ludes lind perceptions of the T('Sporu.ients 

regurdmg Ihe lmport1U\CC of different DSp.!ets of the medlalion process on the oulcome 

oflhe mediation. 

Each aspect IS listed III Table 19 tOb'elher \\lIh the frequency uf lbe rating each rreei\'cd 

rrOOl thC' respon\kJlls The mean of C'ach aspect has ~ calcula1cii and 1he mode orlne 
dlSlnbution has b«n highlighted for emphasis 
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Tlble 19, Tbe impor1lneC' ohuluus 1~pct't5 ar the ml.'dhllion prllctdure an the 
outcome of the process 

AsncT Ni '.!' ~ ::. T_ ..... 
I ' ~ , l 6 17 " 

, , 6l 

I ' 
, 

1 , • " " 
, • 6J 

I J 
, , , OJ 17 " 1 , , 6l 

- I :.'~. " :~~ .... 1 1 J • " 
, J 6l 

, , , 1 " " " 
, , 6l 

• 
2 , , 

" " J 6J , , 
1 ~ ,.- • • " OJ 17 , • " • 

I r.;: 
,,-~ 12 " " 1 , , , 6l , 

l l 9 " " • • 6l , 
KEY; 
I ~ minor noportallCc 2 ~ Iomlted imp""hllCc: ) . r."ly ImpOnilat 
,, - Imponant S· major impor1allCe U~ unsure 

From Tab!e 19 it can be s~cn that 'he follo .... mg four IlSpects oflhe mecilallon process 

arc rotC'll lIS being subsumliaJly importnnl 10 the oUlcome (mode S, mean ~ 4): 

• Pnnies' willingness 10 p.1rticipillc in Ihe mediatIOn proces~. 

• Panit's ..... illlngness 1o reach Ii kulcment, 

• Ml-dlOI()l"s nculrnhty; 

• MC'diator's eXpi.'11lsc and muhori,y on Ihe mailer of the displl1e, 

11lc respondL'fIt5 rnted the Follo ..... lng IlSpttts 10 be, Al!e:tsl, fairly importanl (mode ~4, 

mean ~ J)-

• Ml.'dialOr's expertise In Ihe process ofmedinlion; 

81 

4,:_ 

4.2 

U 

.., 
<,I 

_,2 

" 
27 

II 
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III 

III cortsellsual nature 0pJ:lOs~:d to an ImI)os~:a S{)lutlOOl). 

rating:s were to toilOWlOQ two as]:)ect:s: 

III Pl'It1"ip<;:' cc:mtrolover outcome (mlOCle = 2, mean = 
III nature 

mean = 

reslults con:espond to amount 

to :s 3 

amount to not UH''''J')_ 

res]:)ondlents md:lcatc;:d an "WlISUfC;!" re:sponse, re~;pons(~s were to l,JueSllon 

cOilselnsutaJ nature 0PPol;;ea to an 

me:dl~ltloln cases ....... ,"' .... 1..,,", ... 

III Pr~:liI1r1inary or preparatolry matters 

III 

III 

III 

ave:raL'!:e, it appears 

to solluticm-s:ee~jng activiti(~s. was all()Calea to 
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on 

i) or matters: 

a 

at 

cases. 

It is .:>ll".U .. " .... ,.u.u a 

IV .... ' ...... U to 

was 

contact oel.wt::en 

to 

contact was 

........... 0.·"'''''....,,,,, to 

on "Tr'TT"'" sources 

at .... ,,, .. .,.1-,, ... 

cases, 

onus was 
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expecte:d, ll€!g011ations dOIltliruiLted cases 

ola'ved a 

as 

otlere:d an or sOl1ltlOn. 

parties to not 

me~dlatlon proc:edure as 

a.::Il ......... ~. was not to 

not use a 

were as on me:dicltioln 

me(llatc)r to COIl.SUlt 

reslPoIllses to 11 not COIlLSIQc[:!r 

proc:ess to 

not use Df \~tIles~)es, 

par1:ies' Wlllmgltless to pariticiJ)ate 

a consen:sual sett:tem1ent, as mu:x:H'1tant to 

not rate 

rate 

res]oondents were a1:rr.IOSt unanirnlous 

au1holrity on 

outcome 

meldla110n proc:ess is 

prolce:ss as 

outcome as imp011arlt. 

most iml)or1tant 
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quc~stiorulaiJre was to 

mediat,or as as to ddermline 

themslelv~es use a construlcticln lIldw!;try dlSTJlute. 

sec:~tIc.n was rtn.,rtrt~·rt two 

que:sticlD was seI4~tc:a to ascc~rtaJlD 

a meciiat()r. 

respollde:nts chc:ckc~ more one answer to que:sti{lD as sho,wn 

a 

multiple CllOlCles as ,lUIl,V";:'. 

II essence is to ,)UJII')/'V nnrtipr,: as 5. 

pro1fessional eXJ>er1:tse on content 

must Jle.tib,le to a 

III or 

5.1.4 a decisicm 

or agamst 
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" .. 
" , " • " , 

l .. , , 

KEY: 

f f 

.. 

f f • N 

N • 

THE ~ Of rHEMfllATOR 

N 
N 

I - faciliTate dialogue: 2 - persua.;\e 10 IlCCepi opinion (COlIn oUlrome); 3 - persuade I 
""cept opin ion (inTerest based): 4 - make decision: S - other. 

l'igu ... • 3: r ercepliol15 or Ih~ role of tlie melliatur 

Two respondents checked the "other" option and indicaTed tile following rea.'lOns for 

lhi$ action' 

• "Clm hI.' all oJ abo .... JI.'ptmt/ing on type ofmedilllion~ 

• "The meuillfo,'S r(}l~ Inmh'e: a/{ oflhe ohovr {n nall/y. In .:On/mGt only 5. 1.1 

/10 (adlil:l1C constructive dialogue beTween the panics and encourage the panics 

10 negoliate !heir o ..... n selllcmcntj i.r Ihe slrlct role ofmrdio{/(Jn. .. 

The respondents made the following additional comments: 

• ·'{O i.'nr:ouraJ.!1.' the par/ies/a corn/ua{i,rllter nfJ(QiiollOn shollid the ",('di%r 's 

opinion he unaC(;eplab/e 10 Of!(' oft}J(!m". 

• "5. J 4 is more Ihe duty of an arhitrator than of a med/ufor .. 

• "Fm:illulI/: ('OMlmel!>'!! diaJogul1 ...... /;Iusl1d 011 opinion gil"en by ml1dialor " 
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, "The SAlCE alld SAACE guidelint!s aSJume 5./4. i.e meJia/iOIl is an informal 

arbi/rUlioll IrhinK. 5 II, J I 2 [10 providl! prufcssionall!xpo..'I1ise on the tontcnt 

of the dispute and JJCfsuadl! tbe parti\!$ that your opinion of tho:> outcome would 

be wilhin the ranse of a lJkcly oourt/artltnltion ruling] and 5.J.J should be 

encouraged. Each dlspule has 10 be assessed in r~lalian /0 the II/lilt/de of the 

parlies lowards negotla/ion An 'op,nlon' is almost (J1"'ays essenrla{ .. 

Table 20. ).I.cla liH frcqucnc;~ uflhe "creei,'w role. of the mcdi~tor. 

Q_. ROU: OF MEDlAl'OR COUNT FREQUENCY 

5.1.1 1'0 facjlitale eonmllclive dialogue betw~n th~. 

parli"" and ~ncoul'llgc the pal1ies 10 ncgO!i.te the,r n 11,4% 
O"'n senkn'enl. 

S, J ,2 To provide pror",,,oo31 upo.rti ... on Ihe I:Onlent of 
Ihe dispute nnd IlCKuadt- til<: p3rlieS thal)'OOr 

" 2K,2% opinion Oflhe ou\<;o,,,e woutd ~ .... ilhin 'he range 
of a I;lelv cOllltlBroi1rll11On rulin 

5.1.3 To provide prof .... sit>M1 expcrli..,. un Ihe cOOlenl of 
Ihe disptne and !>\,rs'41dc Ihe p.vtiM thai Ihe 

JJ J2.tw. s«ulcmcnt )'~U pmpn:;e is fnir, r .... onable and In 

everyone's ~.t lnle"",l. 
5,1.4 To consider the in fonnnliun and eviokllCc galhered, 

J9 and give a d..:ision baso...J IlIoreon. for or 8g>tlll$t tlte 11.4% 
claImant 

TOTAl. 103 I WI. 

Of (he four roJc$ suggested to the respondents and listed in Table 20. persuading (hi: 

pan.es thai th" m .. -diator·~ prop(lSco sct11cm~nt is fair. rea.sunable Md in cI'CJyonc '5 b.,,~1 

interests is cited most frequendy (32%) by the respondents as being the rolc ofthc 

mediator. persuading the panics thattltc mediator's opinion of the OUlcome would be 

"ilhin the range ofa likely eourtlMbitnlt;on ruling is oonsidercd 28.2';;' ofthc time: "ilh 

facilitating constructi,·c dialogue bctwl'Cn lite parties amI encouraging the panies to 

negotiate thclr own settlement cih;d 21,4% oCthe time. Considering the information arc! 

cviden<:~ ga!hcr~d and I:i,,;ng a dC(:ision based lherron. for or against the claimant. was 

cited less frcqueml) ( 18.4%) Ol!; the role of the med,ator. 

The dala on the pcfC('ivcd role of the mediator can be analysed from thr .. 'C different 

perspective5. Firstly. aecordi ng 10 the role (hat technical c..~pcricnce and cXJlI!rtise play 
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in the rrncess. This being the Cllse, ",vaIL.lion of the d'S{llJte based on $Ubjcd e~pcnise 

was considered 18,6'10 of the time. IO.lih faciliulli> e skilb being the determining ra~lor ill 

the remainmg 12A'/, counts. 

Secondly, ac~ording 10 the mediator's actions in mO"ing the partie's to"ards 5Clllement 

This being the' case. persuasion was constde!1'd 60,2"/0 o f the lime, faciliLlting 

dlsctbsion. 21 ,4~" and <kcision·making. 18.4"'10 of the time. 

Thirdly, according 10 the mediator' s aPrroach 10 the panies' interests and rights. This 

being the ease, interest-based approachei were conSIdered 53.4% ortlie time. IUld 

nght5-bascd approaches, 46,6'10 of the lime 

The abo,,<: comm<:nlS refket the dIfferences in the \'ic .... 'S and 0l'inion5 Ortlle: 

rc:spond<:nts on the mt"diator's role, sho"ing a reasonable dj\'en;ily in lhc perception of 

the medialOr's role , 

b) Qllesfion 5], I'/etls/' rOle fhefol/()w/ng OJ] II sra!e J (/1(1/ imparwm) I/J 

5 (I'ery imparfllnl) in/crill,' ofy(mr ptr('cplion tlf file imp<lrlQ/1<'r of l"tSl 

fumflulI.r (Of" mi!dlufor 

This question was 5C!leCioo III order to de!enmne the degree ofimportance Ihe 

respondents aunbutcd to various functions of 3 nll:diator, l'hc results are sunulloriscd ill 

Table 21 herealkr 

T'he hsted functions could be divided Into IWO groups based on the rating the function 

received from the majorIty (75%) ofresl'"lndcn", 

l'hc firS! group of funClions. all rated as 5ubstrult ially (4110 very Important (S). by the 

tn.Jomy, .... ere; 

• The dc,'el0l"~nt and prescnatioo of!he tlmt artd confidmce of the parties; 

• 1"'1Iluating the dispute and giving a reasoned opinion or decision: 
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• l'be creutlon ofDn environment corducive to discussion and co-operation lit 

me!'tings: and 

• Assistmg the parties In identifying common ground and isol3tiol; the rt'o1lly 

COI1tcllllOUS issues. 

Table 21. Rcbth'e fn'Ilucncy (count ~nd "/.) of the importllnce of the funflioos u f I. 

mediator 

FIJNCTION 01< MHlIA1'OR 
1\;01 i_port_' ~ N. 

~p 

0(0) 0(0) 13{21) ~5(7 1 ) 3(5) 

2 5 (II 1l(211 18(19) 11(17) 13(21) J (5) 

3 2{l) 1 t II) 13(21) 10(32) 6(10) 

~ , 'm 1 (2) 12(19) 27(~J) ~ (6) 

S 0(0) 1J{2t) 26(41) 16(25) 5 (8) 

, 0(0) 9(14) 22(J5) 21(4J) 3{S) 

7 , " S (I) 11{l7) 10(Jl) 

• 3 (5) 14m) 11 (33) 3 (5) 

, " (6) 14(22) 20m) J9(30) 2(J) 

" 2(3) 2 (3) 2 (J) 111(29) 38(60) I (2) 

The second group of fUll(lions. role<! as f.lrly (3) IQ \'cry importlllll/3), by the majority 

w~rt'-

• Educaling Ihe panies u to tm: mediDtion prncess: 

• Faciliuting face-to-fact discu-,<sians I;Ict ..... een the partic~; 

• Assisting the parties in analysing and prioritiSlllg Lhe iSSUCll, then dcsillninll an 

Dppropriate plan of aCI;on; 

" 
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• Encouraging the panies to reflect on the consequences ortlleiT not scUl ing thc:: 

dispute themselves; 

• Promoting eonstructhe communic.1tion and active listening; and 

• Encouraging the: parties 10 explore possible solutions and settlement proposals. 

The following resuhs are notcwonhy: 

i) 75% orthe respollCknlS perceive the development and pl't:scr~ation oflhe trust 

and conl:idence oflhe panles in Ihe mediators' role 10 be vcry imponnm. 

ii) 6 1";' of the respondents' perceive the evaluation of the dispute and giving a 

reasoned opinion and decision as \~ imponanl. 

iii) Educilting the parti<'s as to the medialion pro<:ess is gmernlly nol considered as 

imponnm as th~ olher fU/lCtion$ with only 40% of the respondc111s rating Ihis 

(ullction as subSLlntially 10 very Importont. 

e) Summary offindim!s on the roll: aOO (um:tions oetlte mediator (Quest jon 51 

As the role of the mediator generJl1y flows from tlte wa)' the IIwdiator approochcs Ihe 

process. the findings regarding Ihe altitude and perceptions of the respondents to th" 

role of the mediator"'" consistent with the findings re~anling the procedures the 

respondents followed dunng the mediation ca:<es ,k=ribed in Question 4. 

Thc analysis of the different roles ofth.: medialOT Indicates that the evaluative approach 

nppears to dominate the fadl ilali n: appfOilch This proposition is supponed h)' the 

unalysis oflhe functions the respondcnt~ considered to be importanL An.1lysis of the 

pcrcei,'cd impon.1nce of various functions orlhe mediator indicales that the rcspond~nts 

consider cvuluath'e mcdiator-onclltalcd functiollS to be of more importance than pany­

ur pn.x:css-orientated functions. 
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4.5.2 Th .. Skills and Tei:hniqu .. s of th .. Mrdiator (Question 6) 

p) fl!!!rliotl 6 1· PftaSt indicil/t III(' jrrqmmcy with .. hlch YOlllllilist lht /ollo"'/fi/{ 

mtdlnliOfi lec!lmqlltJ, on a Jcalt of I (rII,'vrr) 10 J (always) wilh U - Ihl! Irrltl Is 

Im/ultll/la!" 10 /til.' 

11U$ question WllS se!ected 111 or.kr to asccnuin the frNlutocy (;If use of the listed 

meoJiation tcchniquts. 'fhIo, rcsu!cs are prt'S(ntcd in rllb!e 22 hereunder 

Ta hIe 22, Relati\ .. frtqllrnq' o f uu of \ arions '1Itdlatioo technique:! 

FRF.QU.:NCY OF USE OFTECHNIQU[ ,0/0) 

Itfm Tei:hll!qIK No ~f.·er I(.~ "m~ on~ AI ... )·. 
NO I 1 "_J • , , I'rt.planning or 
9,' no 19,0 22,2 7,9 12,7 

5<'lItlOg arrai..!&!'lMn~ 
2 ClI.ueu$ln 7,9 25.4 11,1 20,6 ") 15,9 

~ 

l Linl.cd bIIr""nlng 6) 25,4 17,5 15,9 I 7,5 J,1 

• Brain,torming 
',I 19,0 20,6 19,0 20,6 7,9 

optIons , Refmmingor 
',1 14,3 9,' 22,2 21,6 11,1 

repackagin ,-

U 

>., 

',1 

") 

7,9 

9,' 

6 "ShamingH ' ,1 52,4 11.1 0,0 1,2 0,0 2&,6 

An analysis of Table 22 md,cates thaI the re5pono.knlS sur.-eycoJ do not ol'icn usc the 

mediation techniqucs listed. The leclmiq ... mO/J1 ofu:n U!,eoJ, nJmely, .efrJrnmg 01 

repackmg issues. w;u only used 'often' by 42.2~. oflne respoll<k:nls while 550/0 of the 

respondents h;.\'e never used lhe tcclmique of shaming. "The: ttchnique of $h:uni~ "-,IS 
unl.no"n 10 ]0% of the re~ndo-QIS 

II) Quell/on 6.1. Plf'OSl! lisl UIl)' other tl'chnlqlNS }Y1f1 use 

S,'( tC1:hniquc$ used. 10 v:orymg degrees, by medialolS wtlC listed in Qutstion 6_1_ This 

qUCloIJOn "as se lt'<:tcd III orJc:r 10 establish any other teclmiques tll3t the ~spo",Jc:1I1J 

weu, 
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Comnlents were submitted comments 

is 

as 

II to an 

II 

II in to 

view " 

II 

II own is 

one's 

III 

efi,ective QU4;!stl.on!mg were 

nalrtil:!.\' to 's 

a~~lneI1tin own 

were mentilone~d a 

II 's case to convince 

II causes o{lirrjital'i011SflJ.zm"tl 

II outcome 

to nrJ,ih'n/;inll!" 

II ch,ot(:es as "'lon .. ll} 

II 

II 

II "pl)inting out dOl-Yns'ide 'Jj/litig,ati()n", 
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as teC:hn.lq'les as were "fc'Uc,wim! 

to to dij~vu'1es - as 

a 

reS)JOru,e to 

nnJrtit'.1:' to rPlllil~P as a metiiatlor I 

a me,ata'tor shoula f)OI~sel~s .1:'1'171".1111" 

riiffpr,f"nt to an nrl,itY'nt{}r or at1;fut1tcartOl-r 

a me(iiatlDr Slloulld 

particlilar to not. 

was one no:n-resJ)OD:se. 

QUE!stU.m 6. most jmn()rt~lnt a 

a me(liatc::)r snould possess 

rufiere:nt to an arbitrator, 

most im]JOI1tant a me(iiatlDr should posi)ess 

respolldents sut)mjitted comments. comments is 

most ImlPOl1arlt 

difIerelltia'ting a me<iiatc)r an adJudi1cat()r or arbitrator, was hisl'her teCtmllCa! 

as 

Im'polrunlttosomereslpor~~l~. 

matter 

lIstc::mrtg as as ne~:oti:aticln 

were corlsidlere:d 
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SU1:)P()rtl.vene:ss were 

atr.nO.l;phere in 

10f!,ical dis,cus,si01'1S can to 

start sU~~f!e,stir.lf! c/JmJDrG~mises as 

spe:cific to an arb'ltn:ltor or 

not use sp1eCllIC 

to Oe,'elC;p 

te(;hI1dQ1Lles were to 

nel~otiatI(m t{~chmQues were limited to promolting pn::oumrtg outcomes 

prurtIes' case a to a 

res:polllde:nts C011Sl(len~O ":sublect-nltatter eJ(pertls~en to more ImlPolitant 

evaluative approa(;h to 

to arJl)it}~at.ton or llti,f{ation 
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This question WDS selec.ted in order to delemJine tile success rale of mediation in $Ctlling 

dispute.~. thai is, finding a fin.ll reso lution for Ihe dispute without going 10 arbitration or 

I!ligation. Table 2J shows that. for 31."';' of lhe respondents. the ]lI"OCo.>ss of medistion 

has been 100"/. succcssfui. whi le a furthcr 30.2% report I success rate of more th3n 

80'10. Ihm IS. 61.9".4 o f respondcnts report a SUc.cc5S rute of nlore than 80'k 

TaMe 23. ~'rtqucn ()' of Sdtlcmcnt of dlspul~ u.~lnl: mediat ion 

These findings connnn that mediation is beinG used within the coIIStrue\ion IndUStry 10 

settle disputes with the majority of the rcspondenlS reporting a S<'nkmcnl rate of gre<lIo­

than W-~ of their cases. 

4.6.2 Gl:neral (omments on the prefcm:d approach 10 oudiation (Qurslion 7.2: 

This section afforded !he respondenlS an opportWlity 10 commem on their preferred 

approac:h 10 the mediation of dispules in the construction indusuy. 

Approximatciy fony mm: pc:m:nt (49.2°,.) of the respondents submined comlTliml.S. A 

transcnpt Oflhcse comments is given in Appendix IJS. 

Thiny five and a h.llf]l(rttnl (3U%) ofthc fC$pOndcnlS used the opporturuty 10 

ronullenl on mediation gcncOllly, r.nhtrll!;tn on !heir rrcferm:l approach 10 medialio:1. 

Then commcnlS included: 

• ~~ ilQCulllrnl<lfion mU.lt b# romp/fte The ~opJe im·Q/,."ti in pnSl'nlmg Ihf: 

problem mllSI he tulmfc:ully r(}fJfpe'tnt~ 

• " I ·t?· J,'<>oJ if p{mits ure pt"ept.'Il'd I" ~goti,ue" 

• "lIed ,hal me'/I,I/.un h,1S "".'n lISeJ 100 frrqlil'nJl)' to l:on'pt"omIU lhe .:mpim"tr~ 
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one 

• 

• 

• 

• 

seemeau.rtlo 

two resporlaems cOlrutlented on 

" ""n'un,., 

to come to a 

or""nT~>r success 

recourse." 

more 

an nO'rp~'m,pnl 

's (JUll'ltllf't' ",; 

are 

or 

reSipOiDses. lu ..... ...,'aLl;;u a ",,,,'1',,,,",,, 

nr,nf','U11Jrf".\' to 
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to 
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• " 

• is to is 

" 

were as: 

• 
• 

• an 

re~;po~naen1[S on 

as seen res;ponsc;:s to 
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VL'I..' ... u..."n sense - as a 

re~Hxm:se rate 

on 

were 

were to 

was 

.. i\.U.l«UVU as an 

reSPOltlSes. rt:pn::selurnlg a 
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;:'UID-DVD4)1DIe5IS 1 

VD()tnC:!SlS 1 was as: 

not 

me~aUltOlrs were more on 

aotlear to see 

nV1001rne:S15 is 

matter 

ny}:)OtlleS:lS is 

Iml)or1tall(~e to 

not 

nn'I"t"<IJ ......... on ...... , .... ,.u ... CU]1lr«JI0Ver 

outcome. 

ac(;eotea as true. 
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Subi-hY1Potlllesis 2 

:SUIl>-nypc.tn~~slS 2 was as: 

medic.rtion nlrnf'P.\'.\' are 

hYlJotltlesis can mel'eto:re true. 

Sub-hYI;tQtblCSis 3 

Sult:>-hyp()m(~sis 3 was as: 

tecJ'zni~rues are limi'ted. 

kn()wled~te oJr m!edi:aticm on 

as meldialtors 

sJ)e(:;lhc to me~::tiatjon 

diff'ereltlt to an arbitraltor or adjudj~cat()r. Hn"'eVI~T an asslessrnerlt, 
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on on 

case 

hYl)otlllesis is as true. 

resc:!ar(:h hYP()th~~SIS was as: 

Afr'irI":I" r,n"~~tr2'lrf.in" tnt:.(us,try is not 

mediCirtion nlrnrpl£'l£' " 

uu ' ......... COIlstruct:lon IndustJry is not CODISis1tent 

medialtion process, can accept~~d as true. 

not geIler.illy 

own settJlement, Instead me;Ol~lt1(Jln al~tj\ritil~!:: centre malinly on 

mec:1iat,or's collection ofilrUorma1tion on 

techmQUles were lImlite,d. 

foillowiniz CODtclusiOllS can 

III desc::riptive <:urvpv method procducc~d a con!1prc~hellsi'~re, 

set of1clndling;s, re:tlelctlIllg ditlerelnt aJ)proachc~s to 

contrast a case cases 

not 
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• at esUlblt!;hirlg 

me:di~ltioin were I1UIJQ.J..l] more open-·enaeio. 

resl;lonlSes are cODlplex, 

more apl)ropri.ate 

barl~aining, an 

is not a sense a 

a or on 

IS toa on 

to 

two 

even not or 

are to 

outcome are to or 

contrast more as 

proc:ess as as prclce::;s outcome. 

to 

an agf,eerrlent 

theIclbJre:. c.:ll1tI·a(11ctOlry to 

resc:::af(:h were sut)jec::t to an agt~ee:me:nt, one 

COIlstruction contract agneernlent 

medialtor's aeclSlOn or Opl.IDOln is itself blindling on 

naJrttf~s is to 

slgninlg an to 

to commencement 

ornel~otiab.on~isnotme:dHlucin 

cases retlOrtted 

retierre:d to as coIltractu;al 
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contract do<:unlents 

me,Cilat.lOn to a distmte hPtnrf': t"lriinn 

di~mrero~biitra1:ionorlitig:atiol~ 

voluntary nature 

parties to witlllhoid 

aw"eelneJlt on 

lDstanc,es )f" manda1tory med.latl()~ it 

.......... 'VJ'V contract 

mecl1at:lo~ advocare a mC(1iat~)r-o,wnled pl"ocess 

a Da:Jtv··o~ltlea pro(:es:s. ",nli"·", 

two bOlites. l'aIF01llllhllv 

l~~~est sources COl1lStnlctiC)l1 U:1ldul,try me4cliators, it is not sUflPrising 

tunlctlC)ns to 

eXI)erilenc:::e on matter 

mel1iatlo~ hovvevj::r it appears 

as own technical .Kn()Wleall~e experti:se to 

deti.nitio~ is an ext,enslon 

reason partjes etlgaj~ a is bec,luse own attlempts at 

same itis gerlentlly acc,eptf~d not eVt~rvl)Oclv is a"' ................ 

ne~~ot].ato;r, so it can not ev€~loodlv is a ......... 'u.1..Ll m~:dililtor. 

to 

a meliia1lor an~blitr~rtmorMjludil:::aklr, 
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an mc:1llStry con:sid(~red some to dis:PU1te are 

U;')~Ul'W occurrences, to reduce 

enonnous 

COI1ltritmti~;:m it makes to 1\U[1Cc:U1 e!conomy. is 

pre, fesiSionaJ.s) is 

It 

mc:1ustry was priroarily reSl)On:se to 

It is is at 

are to 

an 

two 

is is a is not 

on a 

to an It is 

fol1lowrina areas of l:es(:ar<;h on medialtion corlStruction indllStry warrant 

III res(~arch. c.:mi(~d out 

on a national at addres~;in2 
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edulcati<m as gatc;:kec~Der 

Educatilllg c(ms1rucltion pro:fessiomlls to imDlrove 

(1 A~fumfcm'wnmLoJ~h~ctwnDuvuh~. 

r oVllar<is a new staJldwrd enl~neering contract. 

1 
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A ffajrul/),ook in aCljron. 
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Cre:atiflg an Erulbllllg EJnvironfllent 

Lon,Clon: E 

LonClon:E 
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of nlini,·triaJs to res()lve con.strulcti<m dj,spu:tes. 
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Uni1/ersity of Cape Town. Private Bag Rondebosch 7701 

specifically a(1drc~sSf:d to as 

earlIest convenienc:e. All int()rmati<ln 
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1 

1.1 

1.2 

1.1.2 Architect 
l. 1.3 
1.1.4 
1.1.5 
1.1.6 
1. 1.7 
1.1.8 

TRAINING AND EXPERIENCE 

Please indicate your age in one of the 

1 Under 40 years 
I .2.2 41 - 50 years 
1.2.3 5] 60 years 
1.2.4 Over 60 years 

1.3 Please indicate your o",nl1""" 

1.4 

:2. 

2.1 

1.3.] Male 
] .3.2 Female 

What are your academic 

1.4.1 B.Sc. 
[.4.2 M. Sc 
1.4.3 
1.4.4 
1.4.5 
1.4.6 Other 

TRAINING AND 

For how many years have you been 

2. 1.1 Less than 5 years 
2.1.2 5 10 ye!US 
2.1.3 ] 0 - 20 years 

imvolved in the mediation 

2.].4 More than 20 years ........................................................................ . 

2 
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2.2 

2.3 

2.4 

Please rate km)wled~!e of the mediation process on a scale of I (minima,l) to 
5 (substantial): 

How did you your km)wled$~e of the me1diation proces!,? 

2.3.1 Formal pos,tgradtlate traininlg {(llploma, certificate 
2.3.2 
2.3.3 or seminars 
2.3.4 notes, and other literature 
2.3.5 Other 

How many times have you been apploinlted as a mediator of a construction disIPut~=? 

2.4.1 Never 
2.4.2 Less than 5 times 
2.4.3 5 - 10 times 
2.4.4 to - 20 times 
2.4.5 More than 20 times 

3 THE INITIATION OF THE MEDIATION PROCESS 

3.1 How was the mediation initiated? 

3.1.1 The 
3.1.2 
3.1.3 

3.1.4 

to mediation. 
org,ani:sation, such as the 

3.2 Was the mediation initiated in terms of a clause in a Contract 

3.3 

3.4 

In terms of the clause in the contract, was the mediation cOlnp;uls.,ry (pa:rtic:s 
obligated in terms of the contract to mediate before the to arbitration or 
Iiti!~ation) or a volunt,ary 

3.3.1 
3.3.2 

,. .................................................................. , ......... ---l 

Did the an agf'eernellt to the commencement of the mediation 
opilnicm until otherwise ordered in arbitration bindinlg themselves to 

or Jitj~~ati(m PI'occ:edings .................................................................... l-...;;..;;;;;..;;;........J.....;......;;.._ 

3 
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4. THE PROCEDURAL STEPS OF THE MEDIATION PROCESS 

4.1 Describe your contact with the after fin'liising the terms 

-4. 1.1 contacted tel(~phoni·caJ Ity 
4.1.2 contacted in vy "" ... "'. 

.............................................. " r--

4.1.3 SeJ;larate meetIngs held with each 
4.1.4 Joint meeting held. . 

4.1.5 Other 

4.2 What was the purpose of this first contact? 

4.3 

4.4 

4.5 

4.6 

4.7 

4.2.1 To arrange the time and venue of a with the 
4.2.2 To outline the & programme to be followed 
4.2.3 To hear oral from both 
4.2.4 To from the 
4.2.5 Other 

From what source did you 
be cro!5secl}. 

4.3.1 
4.3.2 Written pre:sen'tatil[)flS 
4.3.3 Oral presentatj.ons 

infi)rmati()n on the dislPutl~? 

correspmldence between the 

4.3.4 (me~diator) 

4.3.5 
4.3.6 

que:stioills (rnediator) and answers (disputmt) 

Did either of the make use witnesses? 

than one box may 

.................................. '----'----' 

Was it necessary for you to any outside such as 
or expert on any matters? 

What was next ascertained the nature and the 
issues on decisions were needed? 

4.6.1 Facilitation 
4.6.2 
4.6.3 
4.6.4 
4.6.5 
4.6.6 

solutil:m-see:kirtg discussions between the 
further discussion with the 

for further discussion 
for their acc:ep1tan1ce 

~~Jl&....l=~ det:ision to the 

Please indicate the nrc.nnrtit1ln on the tbll.owmll' activities: 

4.7.1 
4.7.2 
4.7.3 
4.7.4 
4.7.5 
4.7.6 

Neg01iatiing solutions 

4.7.7 Other 

agr'eerDeilts, programme, venue, etc. 
in written form 
in oral/verbal form 

4 
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4.8 

4.9 

If or took the mediation process, 
how these activities took 

4.8.1 Parties 
4.8.2 Parties 
4.8.3 No 

with each other 
neg;otiatel:llb:llfg:ain1ed with each other thnClug;h 

or barlgail1ling took 

describe 

the table 

Various and associati()ns have put>lislhed gui,delines for mediation of 
construction dispul:es. Which did you refer to the mediation? 

4.9.1 I did not refer to any put>lislhed gui,delines 
SAlCE: amended J 994 

4.9.3 Association of Arbitrators: mediation under 
construction contracts. ed June 1992 

4.9.4 SAACE: concerned 
with me(ttation, Advislorv 

4.9.5 Other publish,ed gUlidelines 

4.1 0 What were your nrilm::II'V c()nside:rations when delerrnining the proced,ure to be followed? 

4. J1 What did the disl:Jut~mts have into the determination of the procedlure followed? 

4.12 Please indicate the extent to you U<;;II<;; '(,t;;o 

outcome of the process, on a scale of 1 
imnnirtgn{'If''I with U:= unsure: 

Minor ............ Ma.ior 
4.12.1 Parties' willingness to Participate in the mediation process .J 

4.12.2 Parties' .!1 ess to reach a settlement 1 2 3 4 5 
4.12.3 Parties' of the nature and process of I 2 3 4 5 
4.12.4 Mediator's neutrality 1 2 3 4 5 
4.12.5 Mediator's expertise in the process of mediation I 2 3 4 5 
4,12.6 Mediator'S expertise and authority on the matter of the dispute I 2 3 4 5 
4.12.7 The confidentiality of the process 
4.12.8 Parties' control over the process and its outcome 1 2 3 4 5 
4.12.9 The consensual nature of the resolution (as to an 

I 2 3 4 5 imposed solution) •• 

5 

U 
U 
U 
U 
U 
U 
U 
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5. THE ROLE AND FUNCTIONS OF THE MEDIATOR 

5.1 What do you think the role of a mediator is?· 

5.1.1 To gg~g: C(}nstructive dlal!oglJe between the and 
ne!~otiate their own settlement. 

5.1.2 on the content of the and 
that your of the outcome would be 

within the range of a court/arbitration 
5.1.3 To on the content of the and 

that the settlement you propose is 
reasonable and in best interests. 

5.1.4 To consider the information and evidence and a 
LUIooII "'VIII. for or the claimant. 

5.1.5 

5.2 Please rate the following on a scale 1 to 5 im'nOlrtanti in terms 
nel'celrltic>n of the of these functions of a me,dialtor: , 

Not ............... Very 

6. 

6.1 

5.2.1 n and preserve the;: trust and ,"" of the parties in 
your role. 

I 2 

5.2.2 Educate the parties as to the mediation process. I 2 
5.2.3 Facilitate face-to-face discussions between the parties. I 2 
5.2.4 Create an environment '100 to discussion and 

I 2 
at meetings. 

5.2.5 Assist the partil in and ,.11 ~the issues, then 
I 2 

designing an appropriate plan of action. 
5.2.6 Assist the parti' in OJ '0 cOlmrr:on ground and the 

1 2 
really contentious issues. 

5.2.7 '" the parties to reflect on the consequences of their not 
I 2 

settling the dispute themselves. 
5.2.8 Promote constructive communication and active listening. I 2 
5.2.9 the to explore solutions and 

I 2 settlement proposals. 
5.2.10 Evaluate the dispute and give a reasoned opinion or decision. I 2 

SKILLS AND TE~CH:NI()UJi~SOF THE MEDIATOR 

the mediation Please indicate the fre(~uency 
teclhnl1ques, on a scale of 1 t ... """, .. \ (ahvavs) with U :::: the term is unfamiliar to me. 

3 4 

3 4 
3 4 

3 4 

3 4 

3 4 

3 4 

3 4 

3 4 

3 4 

Technique Never ...•.... Always 
6.1.1 Pre-planning of seating arrangements I 2 3 4 5 
6.1.2 Caucusing 1 2 3 4 5 
6.1.3 Linked bargaining 1 2 3 4 5 
6.1.4 Brainstorming options 1 2 3 4 5 
6.1.5 Reframing or repackaging issues 1 2 3 4 5 
6.1.6 "shaming" I 2 3 4 5 

6 

5 

5 
5 

5 

5 

5 

5 

5 

5 

5 

U 
U 
U 
U 
U 
U 
U 
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6.2 

6.3 

6.4 

7.1 

7.2 

7.3 

Please list any other techniquc~s you use: 

Do you believe that a mediator should possess spe:cific and n",,"tiC'1I1~lr 
i.e. different to those an arbitrator or adjiudica.tor'? 

list the most ;mnn."t",.,t a mediator should possess: 

How many of the that you have me:di,lte(j, have been resolved the 
mediation and have not gone to arbitration or resolution? 

6.5.1 Less than 50% 
6.5.2 More than 50 % but less than 80% 
6.5.3 More than 80% but less than 100% 
6.5.4 100% 

Please make any further comments de!;cnblrlg your preferred am)ro'3.ch to the mediation 
of construction inrlll<:trv dispUites: 

OPTIONAL: Please record your details below to facilitate cOiltac:tinlg you in the event 
of a query all,''' .. ,;;' 

NAME: PHONE: 

e-mail: FAX: 

Ap[)endlrx A - 7 

.. ,-C 



Univ
ers

ity
 of

Cap
e Tow

n

Apr:lenci,jX B 



Univ
ers

ity
 of

Cap
e Tow

n



Univ
ers

ity
 of

Cap
e Tow

n

SECTION I: GENERAL DETAILS 
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B.Admin 1 46 
1 47 

PhD 2 49 
2 51 

D 1 52 
MBA 3 55 
LiB 2 57 

DS I 58 
MLB 1 59 
MPlan 1 60 
MPA 1 61 
EE 1 62 
BSc 1 63 

in Arbitration 

no 
yes 

No response 
I 
2 
3 
4 
5 

Count 
46 
17 

Count 
I 
7 
17 
20 
18 

Count 
1 
0 
I 
17 
22 
22 

5= substantial 

Statistics 

ValidN Mean Median 
Std.Dev. 

63 3.98 4.0 
.975 

Number of times 

1 
2 
4 

Count 
46 
63 

Count 
1 
8 
25 
45 
63 

Count 
1 
0 
2 
19 
41 
63 

Sum 

251.0 

Count 
3 
19 
1 
6 

1.6 
1.6 
3.2 
3.2 
1.6 
4.8 
3.2 
1.6 
1.6 
1.6 
1.6 
1.6 
1.6 

Percent 
73.0 
27.0 

Percent 
1.6 
11.1 
27.0 
31.7 
28.6 

Percent 
1.6 
1.6 
1.6 
27.0 
34.9 
34.9 

Minimum 

0.00 

Count Percent 
3 4.8 
22 30.2 
23 1.6 
29 9.5 

Maximum Variance 

5.0 .95 

2 
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Cumul. 
Count Count Percent 
20 20 31.7 
17 37 27.0 

3 
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Pres 
No response 

25 
1 

62 
63 

39.7 
1.6 

Mediation in terms of a clause in a contract (section 

Contract 
No contact 
Noreponse 

Mediation 

No 

Count 
42 
20 
1 

Count 
25 
37 
1 

or 

Count 
26 
36 

No response 1 

First contact 

no response 

or 

Count 
17 
14 
4 
16 
10 
2 

of first contact 

to arrange the time and venue 
to outline the & 
to hear oral 
to 

no response 

Source of information 

Count 
3 6 
2 3 

15 
4 
2 
5 

Cumul. 
Count 
42 
62 
63 

Count 
25 
62 
63 

Cumul. 
Count 
26 
62 
63 

Count 
6 
9 
24 
28 
30 
35 

Cumul. 
Count 
17 
31 
35 
51 
61 
63 

Percent 
9.5 
4.8 
23.8 
6.3 
3.2 
7.9 

Percent 
66.7 
31.7 
1.6 

Percent 
39.7 
58.7 
1.6 

Percent 
41.3 
57.1 
1.6 

Percent 
27.0 
22.2 
6.3 
25.4 
15.9 
3.2 

Cumul. 
Count Count Percent 
18 18 28.6 
11 29 17.5 
6 35 9.5 
6 41 9.5 
20 61 31.7 
2 63 3.2 
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5 40 7.9 
5 45 7.9 
5 50 7.9 
5 55 7.9 
1 56 1.6 
1 57 1.6 
1 58 1.6 
2 60 3.2 
3 63 4.8 

1= documentation between the 2 = Written the 
3 = Oral 4 = Written 
5 = Oral and answer sessions 6 = Other 

documentation between the 
CumuJ. 

Count Count Percent 
no 11 11 17.5 
yes 52 63 82.5 

Written 

Count Count Percent 
no 15 15 23.8 
yes 48 63 76.2 

Oral 

Count Count Percent 
no 23 23 36.5 
yes 40 63 63.5 

Written and answer sessions 
Cumul. 

Count Count Percent 
no 45 45 71.4 
yes 18 63 28.6 

Oral and answer sessions 
Cumul. 

Count Count Percent 
no 35 35 55.6 
yes 28 63 44.4 

Parties' use witness 
CumuJ. 

Count Count Percent 
Yes 12 12 19.0 
No 51 63 81.0 

Mediator's use of outside advise 
CumuJ. 

Count Count Percent 
Yes 13 13 20.6 
No 50 63 79.4 

5 
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Extent 

Count Count Percent 
1 26 26 41.3 
2 7 33 ILl 
3 10 43 15.9 
4 12 55 19.0 
5 7 62 ILl 
No response 1 63 1.6 

1 = Facilitation SOll11ti(lc-s:eeking discussions between the 
2 = of a possible discussion with 
3 = Submission of an for further discussion 
4 = Submission of a fur their aooeptance 
5 = Submission of a bineling 

% time 
3.0 
5.0 
10.0 
15.0 
20.0 

Time on preparatOlry matters (section 

Count 
1 
16 
25 
3 
7 

Cumul. 
Count 
1 
17 
42 
45 
52 

Percent 
1.6 
25.4 
39.7 
4.8 

No response 11 63 
H.l 
17.5 

% time 
5.0 
10.0 
15.0 
20.0 
25.0 
30.0 
35.0 
40.0 
60.0 
61.0 
65.0 
80.0 

Time on obtaining information in written:funn (section 
Cumul. 

Count Count 
6' 
8 
3 
11 
4 
7 
3 
4 
3 
1 
1 
1 

Percent 
6 9.5 
14 12.7 
17 4.8 
28 17.5 
32 6.3 
39 11.1 
42 4.8 
46 6.3 
49 4.8 
50 1.6 
51 1.6 
52 1.6 

No response 11 63 17.5 

Time on obtaining infurmation in oral/verbal furm. (section 
Cumul. 

% time 
5.0 
10.0 
12.0 
15.0 
20.0 
25.0 
30.0 
35.0 
40.0 
50.0 
60.0 

Count 
8 
8 
1 
3 
9 
2 
12 
3 
I 
4 
3 

Count 
8 
16 
17 
20 
29 
31 
43 
46 
47 
51 
54 

Percent 
12.7 
12.7 
1.6 
4.8 
14.3 
3.2 
19.0 
4.8 
1.6 
6.3 
4.8 

6 
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Norespoose 9 63 14.3 

Time on solutions 
Cumul. 

% time Count Count Percent 
5.0 2 2 3.2 
8.0 1 3 1.6 
10.0 9 12 14.3 
15.0 2 14 3.2 
20.0 10 24 15.9 
25.0 3 27 4.8 
30.0 9 36 14.3 
40.0 2 38 3.2 
50.0 2 40 3.2 
65.0 1 41 1.6 
70.0 1 42 1.6 
Norespoose 21 63 33.3 

Time on 
Cumul. 

% time Count Count Percent 
5.0 5 5 7.9 
10.0 6 11 9.5 
15.0 1 12 1.6 
20.0 3 15 4.8 
25.0 1 16 1.6 
30.0 1 17 1.6 
Norespoose 46 63 73.0 

Time final 
Cumul. 

% time Count Count Percent 
5.0 1 I 1.6 
10.0 14 15 22.2 
15.0 3 18 4.8 
20.0 11 29 17.5 
25.0 5 34 7.9 
30.0 3 37 4.8 
35.0 1 38 1.6 
40.0 2 40 3.2 
45.0 5 45 7.9 
50.0 4 49 6.3 
60.0 2 51 3.2 
65.0 2 53 3.2 
70.0 1 54 1.6 
78.0 1 55 1.6 
80.0 1 56 1.6 
Norespoose 7 63 11.1 

Other 
Cumul. 

% time Count Count Percent 
5.0 3 3 4.8 
8.0 I 4 1.6 
10.0 1 5 1.6 
25.0 I 6 1.6 
30.0 1 7 1.6 
No response 56 63 88.9 

7 
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DeKripti"e Statistics: Propor1tion of time on difl:erent activities (section 

ValidN Mean Median Sum Minimum 
52 10.0 10.0 518.0 3.0 
52 25.7 20.0 1336.0 5.0 
54 23.9 20.0 1292.0 5.0 
42 23.8 20.0 998.0 5.0 
17 12.6 10.0 215.0 5.0 
56 29.3 20.0 1643.0 5.0 
7 12.6 8.0 88.0 5.0 

How took 

Count Count Percent 
1 12 12 19.0 
2 25 37 39.7 
3 20 57 31.7 
both 5 62 7.9 
No response I 63 1.6 

1= took between the 
2 
3 no 

Mediation guidelines (section 

Noreponse 
None 
SAlCE 
AA 
SAACE 
Other 

Count 
I 
16 
8 
10 
3 
4 
7 
5 
4 
5 

Cumul. 
Count Percent 
1 1.6 
17 25.4 
25 12.7 
35 15.9 
38 4.8 
42 6.3 
49 Il.l 
54 7.9 
58 6.3 
63 7.9 

Maximum Variance Std.Dev. 
20.0 24.0 4.9 
80.0 308.3 17.6 
60.0 238.3 15.4 
70.0 220.7 14.9 
30.0 59.7 7.7 
80.0 394.6 19.9 
30.0 109.6 10.5 

1: Ratulginl:rut had into determination of mediation procedlure (section 
Cumul. 

No response 
1 
2 
3 
4 
5 

Count 
2 
14 
14 
17 
11 
5 

Count 
2 
16 
30 
47 
58 
63 

1 = not much 5 = very much 

Percent 
3.2 
22.2 
22.2 
27.0 
17.5 
7.9 

Valid N Mean Median Sum Minimum 
63 2.57 3.0 162.0 0 

Maximum 
5.0 

Variance 
1.73 

Parties' willinglless to par1ticiJIate in the mediation process (section 

Count Count Percent 

8 

Std.Dev. 
1.316 
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1 2 2 3.2 
2 2 4 3.2 
3 6 10 9.5 
4 17 27 27.0 
5 32 59 50.8 
No response 4 63 6.3 

1 = minor t05 = U = unsure 

__ ---_-- Parties' willin!:nellS to reach a settlement (soctioll1 
Cumul. 

1 
2 
3 
4 
5 
No response 

Count 
1 
4 
6 
19 
29 
4 

Count 
1 
5 
11 
30 
59 
63 

1 = minor im]lOI1:anC::e to 5 = 

Percent 
1.59 
6.35 
9.52 
30.16 
46.03 
6.35 

iml)ortanc:e, U = unsure 

Parties' unclenitanldinlg of the nature and proc:ess of mediation \:>OI,;U'-'U 

Count Count Percent 
1 5 5 7.9 
2 13 18 20.6 
3 17 35 27.0 
4 16 51 25.4 
5 7 58 11.1 
No response 5 63 7.9 

1 = minor t05 = U= unsure 

Mediator's 

Count Count Percent 
1 1 1 1.6 
2 1 2 1.6 
3 3 5 4.8 
4 8 13 12.7 
5 47 60 74.6 
No response 3 63 4.8 

1 = minor t05 = U=unsure 

Mediator's in the proc:ess of mediation 
Cumul. 

Count Count Percent 
1 2 2 3.2 
2 1 3 1.6 
3 14 17 22.2 
4 16 33 25.4 
5 25 58 39.7 

5 63 7.9 

1 = minor t05 U unsure 

9 
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Mediator's on the matter 

Count Count Percent 
1 2 2 3.2 
3 5 7 7.9 
4 28 35 
5 25 60 39.7 
No response 3 63 4.8 

1 = minor t05= U=WlSure 

The process 

Count Count Percent 
1 6 6 9.5 
2 8 14 12.7 
3 15 29 23.8 
4 13 42 20.6 
5 17 59 27.0 
No response 4 63 6.3 

1 minor 105= U=unsure 

Parties' control over the process outcome 
Cumul. 

Count Count Percent 
1 12 12 19.0 
2 16 28 25.4 
3 14 42 22.2 
4 7 49 11.1 
5 9 58 14.3 
No response 5 63 7.9 

1 = minor 5= U=unsure 

The consensual nature of the resolution to an 
Cumul. 

Count Count Percent 
u 4 4 6.3 
1 3 7 4.8 
2 3 10 4.8 
3 9 19 14.3 
4 24 43 38.1 
5 14 57 22.2 
No response 6 63 9.5 

1 t05= U unsure 

ValidN Mean Median Sum Min Max Variance Std.Dev. 
59 4.27 5.0 252.0 5.0 1.03 1.01 
59 4.20 4.0 248.0 LO 5.0 .99 1.00 
58 3.12 3.0 181.0 1.0 5.0 1.34 1.16 
60 4.65 5.0 279.0 1.0 5.0 .64 .80 
58 4.0 235.0 1.0 5.0 1.07 1.03 
60 4.23 4.0 254.0 1.0 5.0 .76 .87 
59 3.46 4.0 204.0 1.0 1.74 U2 
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58 
57 

274 3.0 
3.54 4.0 

159.0 1.0 
1.0 

SECfION m: THE MEDIATOR 

The role of the 

1 
2 
3 
4 
5 

2 

3 

4 

noresp 
3 
4 
5 

Count Count Percent 
6 6 9.52 
8 14 12.70 
19 33 30.16 
6 39 9.52 
2 41 3.17 
1 42 1.59 
8 50 12.70 
3 53 4.76 
3 56 4.76 
3 59 4.76 
1 60 1.59 
3 63 4.76 

To constructive between the 
their own settlement. 
To 
your 
To on the content 
the reasonable and in 
Tocoosider and evidence 

the claimant. 

De'vel(tp and preserve the trust and confidence 

Count 
3 
2 
13 
45 

Cornu!. 
Count Percent 
3 4.8 
5 3.2 
18 
63 71.4 

1 = not 1m))OI1tant 5 very importaJnt 

5.0 
5.0 

1.81 
2.04 

and encourage the 

1.35 
1.43 

in your role. (section 

"" ___ . Educ:ate th*"lmIl'ti_ as to the mediation process {section 

noresp 
1 
2 
3 
4 
5 

1 = not iml:>Ol1ant 

Count 
3 
5 
13 
18 
11 
13 

Cumru. 
Count 
3 
8 
21 
39 
50 
63 

Percent 
4.8 
7.9 
20.6 
28.6 
11.5 
20.6 

5 very lDlportant 

11 

form: 
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Facilitate 

Count Count Percent 
noresp 6 6 9.52 
1 2 8 3.17 
2 7 15 lUI 
3 13 28 20.63 
4 20 48 31.75 
5 15 63 23.81 

1 = not 5 = very 

Create an environment conducive to discussion and CO-<OpeIraticlO at meetings (sedion 
Cumul. 

Count Count Percent 
noresp 4 4 6.3 
1 1 5 1.6 
2 1 6 1.6 
3 12 18 19.0 
4 27 45 42.9 
5 18 63 28.6 

1 = not innXlrl:ant 5 

noresp 
2 
3 
4 
5 

Count 
5 
3 

26 
16 

1 not important 

noresp 
2 
3 
4 
5 

1 not iml~tant 

COmlt 
3 
2 
9 
22 
27 

in 

Cumul. 
Count 

5 
8 
21 
47 
63 

5 = very 

in 

Cumul. 
Count 

3 
5 
14 
36 
63 

5 = very 

Peccent 
7.9 
4.8 
20.6 
41.3 
25.4 

common 

Peccent 
4.8 
3.2 
14.3 
34.9 
42.9 

to retIect on 

noresp 
1 
2 
3 
4 
5 

COmlt 
4 
6 
5 
11 
17 
20 

Cumul. 
Count Percent 

4 6.3 
10 9.5 
15 7.9 
26 17.5 
43 27.0 
63 31.7 

and iSO'IaW1Q "'tA''''' ....... 1 contentious issues 
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1 not very 

Promote constructive communication and active 
Cumul. 

Count Count Percent 
noresp 3 3 4.8 
1 3 6 4.8 
2 3 9 4.8 
3 14 23 22.2 
4 19 42 30.2 
5 21 63 33.3 

I not 5 = very 

to solutions and settlement 
Cumu!. 

Count Count Percent 
noresp 2 2 3.2 
1 4 6 6.3 
2 4 10 6.3 
3 14 24 22.2 
4 20 44 31.7 
5 19 63 30.2 

1 = not 5 = very 

Evaluate the a reasoned or decision 

Count Count Percent 
noresp 1 1 1.6 
1 2 3 3.2 
2 2 5 3.2 
3 2 7 3.2 
4 18 25 28.6 
5 38 63 60.3 

I = not 5 very 

Statistics: Functions of mediator 

ValidN Mean Median Sum Min Max Variance 
63 4.5 5 283.0 0 5 1.3 1.13 
63 3.1 3 194.0 0 5 2.0 1.41 
63 3.3 4 210.0 0 5 2.29 LSI 
63 3.8 4 237.0 0 5 1.7 1.29 
63 3.6 4 229.0 0 5 1.8 1.35 
63 4.0 4 254.0 0 5 1.5 1.22 
63 3.4 4 217.0 0 5 2.4 1.55 
63 3.7 4 232.0 0 5 1.9 1.37 
63 3.6 4 229.0 0 5 1.8 1.32 
63 4.3 5 274.0 0 5 1.2 1.09 
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Count Count Percent 
noresp 6 6 9.5 
1 17 23 27.0 
2 12 35 19.0 
3 14 49 22.2 
4 5 54 7.9 
5 8 62 12.7 
u 1 63 1.6 

I never ........ 5 U - unfiuniliar tenn 

Count Count Percent 
noresp 5 5 7.9 
1 16 21 25.4 
2 7 28 11.1 
3 13 41 20.6 
4 9 50 14.3 
5 10 60 
u 3 63 4.8 

I = never ........ 5 U"" term 

Linked 

Count Count Percent 
noresp 4 4 
1 16 20 25.4 
2 11 31 17.5 
3 10 41 15.9 
4 II 52 17.5 
5 2 54 3.2 
u 9 63 14.3 

never ..... 5= u= tenn 

Count Count 
noresp 3 3 4.8 
1 12 15 19.0 
2 13 28 
3 12 40 19.0 
4 13 53 
5 5 58 7.9 
u 5 63 7.9 

1 never ........ 5 = U = untiuniliar tenn 

or 

Count Count 
noresp 3 3 4.8 

AD[)end.Jx B I -
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1 9 12 14.3 
2 6 18 9.5 
3 14 32 22.2 
4 18 50 28.6 
5 7 57 ILl 
u 6 63 9.5 
0 
1 never ........ 5 = U= term 

Count Count Percent 
noresp 3 3 4.8 
I 33 36 52.4 
2 7 43 ILl 
4 2 45 3.2 
u 18 63 28.6 

never ........ 5 U = unfiuniliar term 

Statistics 

ValidN Mean Median Sum Min Max Variance StdDev. 
63 2.4 2 0 6.0 2.5 1.58 
63 2.7 3 173.0 0 6.0 3.0 1.74 
63 2.8 3 176.0 0 6.0 3.4 1.83 
63 2.9 3 181.0 0 6.0 2.7 1.63 
63 3.3 3 206.0 0 6.0 2.7 1.63 
63 2.6 1 163.0 0 6.0 5.1 2.27 

Should mediator skills 

Count Count Percent 
noresp 1 1 1.6 
yes 45 46 71.4 
no 17 63 27.0 

Number settled 
Cumul. 

Count Count Percent 
< 500A, 8 8 12.7 
>50<80 16 24 25.4 
>80<100 19 43 30.2 
100% 20 63 31.7 
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1. MOlnel:ary i1WiUU. It 

parties a re8l';omlble OPIKlrtUnity to 

to l'OT1Vilr'll'P' parties 

soluti()n to parti.esto 

t:<a1Jme~,s. Ullbialsed OPI)ortunity to pre!;ent eV14[Jence/lnto must ettllcic:nl, cost-
etlectlive outcome must 

a rea!ronllble OPPOrtulnity case. 
unsubstanltiatc:d matters 

11. pal'ltiesto a sohltion. 

1 
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is a biJlt2er p:ictl.lreJ'2o!aJ one 

disc:uss]lons to dete:rmille 

,JU"1u.,,-J...> proc:edure:s as nm~viliptl contract. 

V ..... <U.lJLa sollutilon 

TnlDS]paren<:y on 

parties pre:ferred not to 

2 
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parties to 

diSI)ute as was a 

OP1~tuIJtity to pn::sel1t ,.t'l ...... ,,,"' .. , 

paJrue:s to see s 

31. on 

s intract~lble repllesentative. 

own 
ad(~qu.ate oPIPortutltity to comment on 

a statement 

matter 

3 
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conjrotm to procedlllfcs stipllliatied contract dO<:UDlCnts 

f'olJlowc~d a reC4lD1Inended pul)lisilledprocediure agDeed to 

1<.,.1" th", par:ttes to res(dve their dlispute terms COilstruction contract Slgll1ed 

par:ttes to state 

51. as pos;sible agreernellit plrior to pre:selltirlg a .. "' .. ,u ..... 

s w.r.t 

to at an eql1ita,ble soltltion. 

nature disputle, amount invj[llvi~ 

"'1.'"",",,11 a solutilon. 

i- 4 
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J..A1l:;.l .... t'aiJnes:s. SC:eltiJlg s()lution to IlllJ:,asse. 

parties J.U.u:"'''L op]porturnty to state 
case. 

vow opporWlnity to case a cOnlSld(~red 

5 
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L 

parties dec:ide to medliati(m as sOllletilnes haDI)ens 

- so 

3. 

5. own peI'SOIlali'ty is ditlerelrlt 

SOll1ltlCID is 

7. aUtll0n'ty PC)mtillg out dOVl!Ilsicie ot.·litilgati~)n 

8. 

9. 

11. 

I preseIllted to 
me, promote an 

15. 

1 
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relatIOn to dlSt.Ute. Uisc;ard 

21. one or 

parties to realise as mC(:iiat~)r I to to 
not unciertake me(liatllons outlnde 

as arbiltration qualitic;aticm. 

to set out cnolces as Clellrlv as possible. 

own 

true cause 

31. 

Provlt1lnlJ preliminary olh~e'rvatlOrl~ as a chc)ppmg 

2 
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to 

not succeed. 

note 

cel1:ain matters disJ>ute can 

aPJ)rollCh is an arbitraltor on 
n1Y'lv1l1f'ci at a me,etulg b€~tw,een parties be:tore rec()mnlen(1mg a comlpr01nise 
agrleerrlent to oplnio,n UJ'''''VY;,,} on outSWl<lirlg l";:)U~';:). 

to un<ien.tanld diltlelrent n::lf'tlf'~ ... ('u ... t~ 

3 
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case to """""""''''1''''" 

Settlelneltlt zones. n.U'''UL OPlnIClnS. 

Dilige:nt qlLles1tlOnlmg on 

4 
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abllitv to a 

parities to COlllced.e. 
pre:pared to 

ne(;essmily on a 

reason 
reason 

1 
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per:mal;ion fOf]Jarties to CODlprotmiS:e. 

otbenll,ordls, to Idel1ltity 

dispulte ... >~h", .. ,th"'ft a nn1'P)u 

matter. 

to fomnula.te 
langUllge on 

a tecimical 

must un(ienlmIlld 
nrevel11 one or 

semiitivilty to insults, 
9m!vjnlg~atrueun~deIBmnru[n2 

wlllmgto to 

An1IUV to .lAOi.-ll.lllLAIN cirms:trujcthre elrlga.gelnelit bc~tween par1ties. 

2 

to 
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snould trust 

an eXl1lemlive 

~hil11tV to peI~mldepe(J,ple to su~~gesti(>ns as to a poslsible 

note bellow. Me:di~ltOJl-c:onlbil118t:ion 

Techmc:al k:tlowledj~e alignc~d to experience acc::ell,taIlce as a 

parnes as COlltlpe1tent 
agI1~mlent is not rea.che~d bc~twleen 

~ul~u.ana~~eedsoJutilon. 

3 
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an gll!enlen or at as to 

SUQl2e:StiIl12 C4[)mpf(llmlses as 

4 
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1. 
Emplo'ver' s eng.ine4er 

COlrrmlCU)f VS 

a rea!;on«~cI olpinjlon. 

settlelnelrlt as an in(]lic~ltio!n 
it 

recourse. 

1 
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cOlrlsi~[!er' "Il[le(jLiatin~:" to mean 

I 
was aWlmlc:d 

went balnkJuplt. 

arnlitn'lti(Jln cases me:di~lti(Jln -Of at commencement 
prolC~~mlllgs move to mema,tio:o. 

2 
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cmnmtitte:d to wfltlnlf!;. 

on resolliitioin 
fm~ pc~rslon;al reasons. 

is equally dis!;atilsfied. I 

3 
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delnallds new 

claims, w'hetherJusIUnc:C1 or not 

4 
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pre:p3.lre<1 to nel~otlat4e. waste one 

5 
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1. 

a COIlstructlon con.tr&::t, are .... u .. \A.l at J)re'venltinjZ; diS1PUt4e:s 

s' decisio'n 01" Engilleer' s 

on a diS:ilgrc~rrlent bel'we(~n 

Jmiellenlclellt perst:m(:s) alP]X>mlteCI at commencement a contract to 

ad'\l'ice to nre'vent dis:agr1eenlents 

a dis(>ute it is reten'ed to 

ne~~otiati(m as 

di8pl1te resolution pf()(:esS(~s. I subnJit pre:velrttil12 a 

a dis:agneerrlent a 

bar~~aining. It UUl<lelin(~s to 
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an accc~ptable. imr.artial 

an imt:lartial 

addiction to ~1iating, makes a fonnal rec()DlIlllenciati()n to 

tenns melwaltion conc:iliation are 

ap~~ars to no colllsiste~ncy world,Ntde. It can 

are strwclurc:d negoDliDon pfO(:eSSles invohlin2 

is not eXI>ec·ted to a recj()lmnel1ldation. is termed a 

a nOIlI-bilndUlg OI)lni()D at 

ternned a concililrtor 

a coll1ciIia1:or. Ult.,,,,, .... 

is 

a 

an imt:l8rtial 

arevan:ous parties can 

a 

Partie!>: appoint an to COl'llsulJer to a bm(:lmg 

"'_'H.n,u or appraisal WitholUt nc~sa:r.ily hlivlll12 to corldUjel an enqluiry 

APt:lendix C 2 

an 
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mini-rna, (c:al1c:d an exec:::uti've tnibufltal 

are autno]nS(~ to 

matter. pre;sjele over 

a setltJernerlt. 

!Jgrh .. Q attC::nl),t to neg:oti(llte a settlemlent to 

a me<1iat()r. 

on 

some 

an arbitratlor 

same pelrs()ln serves as 

submil:ted to a 

detemljnlrrti()ln to an arbitrator. HO'we"eT_ 

on a me:d.Iattor 

attemp'ts to ne~~otiatiIlg a settleIIlent to 

reIIHI-lllal':l:e ~'''!rtIE'!m is pol)ul~ir 

dev]ised a simIlar system. 

!Jl'IlI"tU-<t;: are 

me<lliate a settlement. 

APf~ndixC 3 
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subJect matter 

to prelient a "'''yu".., 

a person(s). 

disp1ute. to evaluate 

entering a contract. referred to 

a bin(ling decision. 

litig;ation. arbitnlltion or agJ1;,emlent. 

"in1:erma" or Ialn:-IIRCK. adjll<1ic:atilon" 

outset a COflstruction 

meet at reg11llar intp'f'V!<I11:: illlClulWlllg 

project so as to a fanlili&iLrly 

and resOIVI~S disputes as 

a rec,ornrnelldaltion parties are not obligated to 

applOln.tefl at outset a cOI1Ls1:r1uction proJect 

de"el()pDllents on 

persollinel on 

as an oPJK>rtUnilty 

to facilitate 

disputes unattle to inf()nD.al means (negotIation, mecuatllon) 

are refiem:c:i to is bin.wng on 

is adV'OC31ted 

APlJleDdix C 4 
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was 

an 

Df()m,ote a ... n~"''''''''' a 

mana~:emleot 00 

to on 

APl)eOdlX C 5 
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l. 

2. 

an .......... "",,. 
But alrno!i\ ." .... " ...... 

process In which a neutral 
a recon aUon between dl5 
selloc.m, if ever I presents 

011.1 [1CTIVE OF MEDIATION 

2.1 

1.2 In medlili{i(liO 

as Is the case 

ril>'vl ..... ..! to suit the 
rm contrac.ts used In the 

her nature of 
h initially the 
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In standard term 
..... ' ... 111"' ... to 

3. 

J.f 

3.2 
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OF A MEDIATOR 

4.1 

4.2 to "",,",, ... · .. t,' nrl and 

4.3 He able to 

4.4 He 

4.5 be an 
-maHu 
to an 

MEDIATION IS NOT AN EXPEDiTED 

05.1 

5.2 

5.3 

s' from 
)(CIII.Hll<!!J an.d In ch any time· 

avoided. but Is an tntlrtly 
n9 disputes. with Its own 
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6. AGREEMENT TO SUBMIT'TO MEDIATION 

i'.1 Mediation Isa 
and may be init 

1>.2 

(>.) 

mutually to il ems 5 this pro-
. cedure. Parties, who are unable to resolve 'their 1'1.·tOIIl", 

are or "rt-,jI,'."tl'"", 

are strongly advised to mediation prior to 
upon I@Jation 

OIspUI[e had not 
of 

,atlaii,(JO,fH!<l and the 
rlC1iHI,On or arhliratJon. 

such a meal~iUCln aun~enlern terrr. l • 

nate as soon as one of the s decided to withdraw 
the prc)(eedl 

7. APPOINTMENT OF THE MEDIATOR 

mediator 

rtain a 
atio'n 

appoinled some dc~ 
standing any such 

eaV01I1 to rg,-c~ 

Ics 
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7.3 

7.4 

7.S 

7.6 

8. BARS TO- MI:.U",:\I 

It! 
upo'o-;i d f,X 

er's claim. i.e. that the' othet's daim has 
or other failed to formLllalte 

his claim In tile manner a contract or 
ag,rl!e.m~~nt. or 'hat the claim was .",...",., unl~nrOf(.ealtJle 

8.2 

necessary 
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9. DEFINITION OF THE DISPUTE 

9.1 

. a copy 

9.2 

10. ESTABLISHMENT OF FACTS 

W.! 

Hl.~ 
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11.1 

11.2 

IL3 

II ... 
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12. THE IV\III;UII'U 

12.1 
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13. RECORllING OF AGR.EEMENT 

13.1 

1.l.2 

IJ.J 

14. OF MEDIATION PRC)CE~EDIN(jS 

14.2 

14.3 
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1.0 

2.0 

2.1 

2.2 

2.3 

-1-

PURPOSE OF GUIOEUNES 

The Guidelines are intended to assist persons involved in mediations 
of the GeooraJ Conditions of contract for Works of CilfH 

1990. 

When two have a difference of or a on a contractual matter 
which cannot settle one of the the matter to be 
referred to mediation in terms of GCC dauses 61 can take 

the Works are in progress or arter the Wor1<s have been but in 
any after of the contract must be 

prclCeeding Mediation is a form of ao,oe;aI ..,.,n"" .... .... 
or deemed to have been the in a .... ,"", ........ ,,';; 

TO MEDIATION 

The 

with the necessary r-nJmn""f~lnr'p 
to them with an on a maner in ""'""11-1"-'"''''' '-",n<:' ........ 

from the COItract on which the his aeclSlOn or who has 
been deemed to have 

The Mediator is' .. """,,,,,i .. ,,,,,, to his n ..... inin.n on the merits or the case, within the 
Df()VJ!!>IOr1S of the contract 

The 
The 
The 

are, on the OnE! the and on the other side the 
the dam is called Claimant 

....,.u:>t""tiinn the ctaim is called the Re:~lndlent 

The to bernet 
it must ensure that each of the 
..... " . .....,,''''',.~ to the case of the 

met. 
be avoided. 

aoOOlted should be those most ""n.runrv"~t"" 
are "''"'',r ... '''' .... ' 

I 

case that 

case. 
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3.0 

3.1 

3.2 

3.3 

3.4 

3.5 

-2-

PREPARATION FOR MEDIATION 

Cer!ain re<luU'emlenlts must have been cOinplied with as follows before medialion can 

Valid Contract 

A valid contract must between the ,...<1111 U<:>"". 

A mediation a9n~rrlent must such as is contained in the GeC. 

1he must have (onowed the prOCeclurE~ set down in the contract leading to the 
refl9CT.!l of a to mediation. these are: 

3.3.1 The or be deemed to have 
a m 

3.3.2 The Contractor must have issued a Dis.pulle 
or correcrness of the whole or a in 

terms of Clause ""\'1\"'1. 

3.3.3 the shall have consulted 

to written or oral submissions. 

3.3.4 Wmo 42 of written notice from the ~."nt""'lOM/"''' 
to the dec::ision, the must have 
his decision If the Englm~ his decision he is deerrted 
to have affl11led the 

3.3.5 In tenus of Emlplo,yer or the Contractor may 
within 28 EI1!;Jo:!er's in event the· 
matter is inlf1nedrl3.tE!Iy referred to mediation as per Clause 

3.3.6 It should be noted i1 terms of Clause 61 there 
are certail be determined arbitration or court 
proiCelKlirlgS and cannot be referred to me~iGltiolll. 

ExllsUng Documentation 

Prooer1lf motivated and documented claims in terms of Clause 51 or disaglreements 
in telJ11S of Clause 60 the Conlractor and wei reasoned the 
EI1!~irM:Ier. shoiJd result in aD or most of documentation requirEid 
to himsel in the avaiable at his 
matter. 

Selection of Mediator (AI)pE~ndix 

In terms of ctause ti1(2)(cl), a Mei:fiat4J( must 
partiE~. or, \MIere <I!;Jfoomellt cannot be reached, 

agreeme~nt bE!twe4~n the 

South Africarllns,tihJ1tion of Civil Engineers an apiJtlication 

2 
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4.0 

4.1 

4.2 

4.3 

4.4 

-3-

MEDIATION IN PROGRESS 

Contractual Correctness 

In order to succeed in a a must convince the Mediator that his view 
is correct and that the view advocated the other is not so. 

The must therefore the Mediator with relE!va/lt, a(:Jeclualte and sufficient 
information and evidence for him to the direction in his 
written nni,ninn 

Information and Evidence 

Ali information and evidence used in the mediation must be available to and known to 
the both and !he Submissions to the Mediator must also 
be sent in copy to the other and to the while communications from the 
Mediator must be delivered or made available for coDection to both 

and the conversations on administrative matters such as 
arraoCJelnents for should be confirmed in to aU concerned. 

The should be aware that have latitude in the of 
their cases, but in the interest of time used for the within reasonable 

rerJresel1tativE~ should confll1e themselves to matters to 

AVOidance of Contact 

It is if not a "ill,iclI"O in a 

U"'P'-"'" should be very 

This should be foHowed in mediation It is not on 
the Mediator and circumstances may arise where the Mediator considers that he is 
more to reach an settlement the 
indJepen<:ferltly with as for in Clause 61 of the 

Repn~entCiltic.n - General 

In the interests of a of the mediation both should be 
pe!rsu!aded, if to nominate not more than two rer)reserltativl~sto 
The of these are defsned in Clause 61 Parties may 
consult with anyone from whom wish to receive assistance with the pr€!palfation 
of their responses and counter -claims. The may also call 
witnesses. 

The Mediator may take outside advice IIllCIUOUlg advice on refevant matters, 
pr()viCled he has the consent of the to the costs involved. . 

3 
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4.5 

4.6 

5.0 

5.1. 

5.2 

Mediation is not a formal legal J:lfoc:edIJre. The function of the Mediator is to QUJIUUK;dlll:: 

dis~>tIte and the reasonableness of his lead the parties 
adjudicatiion or to be sd influenced it as to reach a settlement without 

arbitraltion or to court. 

Mediation Procedure 

for the Conduct of Mediations but a SU!Jge,ste,d S1:ep·-ov-
6 of these Guidelines. 

The Mediator wiD decide on what be after consulted with 
must be heard the rules of must be as bolh 

and be to ask or answer queSiqlOS. 

COMPLETION OF MEDIATION 

Termination 

5.1.1 Unless the mediation is terminated for other reasons, the 
. mediatiion terminated Mediator elq)ressiAg 
Opiinion in and each with a copy A 
copy should also be sent to 

The Mediator his duties the but . it 
sometimes that one or both ask for clarification or 
further comment from the Mediator. If the Mediator considers such 
further may the to his opiinion, 
there is to from but l is ellljreity "'It!tnln 
his discretion as to whether he or refuses to do so. 

5.1.2 U the WJlI:en is handed to the should 
be to a dated form of for the Mediator. If the 

messenger, the latter should obtain a siqlled 
• """"".,... .. or I it should be pos;ted 

evidence shaH be avaiable to confirm 
posted to each 

Mediator's OpllnlclQ 

The Mediato(s should: 

5.2..1 Deal with aU clams and issues raised in the he has been 
apf>Oirllted to mediate. No issue should be left and no 

must be to others to decide. No not included the 
partJes in the should be included il the opirlion 

Should the Mediator wish to an on a matter of orincilPIe 
which invaidates a detenninalion made the En,gll1e€'f, 
the reter the matter back to both before 
malting a flOal decision. 

4 
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5.3 

5A 

5.5 

-5· 

5.2.2 GivE: directions which are simi pie and easy to understand. 

5.2.3 Give directions which can be carried out at the time and 
which refer. 

5.2.4 Be written in the standard form for 
opiinio1n or in such loan as he may decide. Refer to An''"\.Ol'1l11i'11' 

is attached . 

Mediator's Opiiniion - Duration 

The Mediator should·as ''''''llUIH~U in Clause h"ll-"'\/,P.' his nninir.n to each of the 
as as reason;ably practical 

The Mediator has few means to 
in an UIlIoo-oPl;,raltive manner, repeatE~1y 

If the Mediator decides that in suc:h cirCl.m~:;;tancE:!s 
the he may notice to the parti€~s 
receives a sat~;fa(~OIry rlesl=lOnse IrrOlllltt.e <lef;aulting 

defaults 

continue with 
unless he 

statedl p€,rlO<rl, he will: 

5.3.1. Write his OpiniClII OIl the basis of documents received up to that date. 

or 

5.3.2 is unable to the due to 
lack of rek~annf1tOlTnatiion. in which case the that he will 
be able to is entitled to reClulre ttl€ 
u'<:>pu"c to be referred to arbitration or 1it~lation 

Mediator's O(:linllon - Reasons 

It is E:!SSential that the Mediator should reasons for his The reclUU',emen1 
for a reasored stxuJd be included in the Mediators letter of aPlpointnlef1ll. 
Reasons are necessary, otherwise there is to be little ell<;ot;II'~Jernelnt for the 

to the opirlion 

In a reasoned the Mediator wi how the has beer 
motivated and how decisions have been arrived at He shoutdalso references te 
relevant contract doct.mefts received and authorities he has relied 

Mediator's Op,lnl,on··.ImpJe:me:nta'lion 

, The Mediator'S is upon both parties il terms of Clauses 61 
otherwise ordered in arbitration or court in teams of Clause 61 

If the UC;l.puto;::..::> or thereof remain unresolved after of the Mediator's 
be determined arbiration in terms of Clause or cOUll 

Clause 

5 
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6.0 

6.1 

6.2 

.6-

MEDIATION PROCEDURE (:;lE~P-I'l'V-:;llepl 

General 

The meOl3lion is very flexible. The procedlure 
decided the Mediator after consultation with the OlSplll.1ng 
receilled from them as to their common reasonable desire. 

pal:ticlJiar V'''''I-'ut<:; win be 

In order that a Mediator will be able to assist and the to a 
settlement to both of or to express his own as 10 how such 
settlement should be the should convey to him terms of Clause 3.4 
"''V'ctif".n documentation:-

6.1.1 
6.1.2 
6.1.3 

The substance and reason for the UI:4PUl.t:::. 

How believe that the could or should be settled. 
What common cause there is in the case, ie. what relevant matters are 
not in . I 

6.1.4 'The terms of as the contract which the made 
before and after the arose. 

Information is COllV91i1ed wnrJPCI or ,1"11'";:11 pre:senlat~Jns as described in Clause 6.4 and 
6.5. NOI'mal~ ass,urnled that all statements are in faith and that 
mis;ul1(jer~,tandin!;Js be identified and ctarilroo. 

technical and shoufd be 
Presentations should be made 'wiltl numberec::f SE!Clic)f1$ 

the claimant has been found pmctic;a1: 

Introdudion to claim 
Reasons for ctaim 
Historical to claim 

f08()wirlg format for use 

Pavment demanded calculations and summary 
Additional explan<'ltiorls 
Index to documents attached to claim 

Presentations can sometimes be becooficial~ dividled 
COflSisiting of and or sut>he:adillgs 

aC(:ofcling to contents. 

into selJarate submissions 
and whUe sut.he.:!difllg 

preserltation of a cfaim is 3pJ)rQl:>Mlle \II/Mire 
der::idEt wflletf:iefClr cIain1 exists in prirlCiplle fOf wI'lich VUljJV~>'" 

Respondent would be eJqleCtoo to address each and every one of the 

Mediator's AppollntllneCll 

The be carried ott in accordance with the prc)Cedul'e 
in agree the selection of a the mediation 

if consider an apJ>oirllmert 

6 
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6.3 

commitments or his current .. <>1,>,,,,,.,.,,-..,,,, 
in the case due 10 his otha­

""",,n,,~"<, and that he is t,pr"hni .... 

to the may Ihe 
"".,.,n",IN., and to "",,.,,nn,,o. 

The Mediator must be IndePE!nd·ent of both ..".,."'in ... · if in doubt he must reveal 

It is recommended that the Mediator holds a "'''.0.1"""""""", "''''''''''' ........ with the anc 
the at a convenient time and 

rl""l"'irlinn on such" a consideration could be to the 
.,.,ftL:>.'nD'nf the Iocalioos 01 the offices of the 

of the claims in ....... I~.;;;. 

Althe the terms of the MeC1ialor"s ""r'\nI .. int 

the authorised rpfvp~p,nt;:a.tiv&'<:: 
both 

telefax numbers to be 

The terms of the Mediato(s ""n'V\ ... " ...... "'nr 
""",,,,,,, ... cc • .,, and other costs such as hire of rooms. 

services. The terms also state that each 
rl:M,:::u-,riinl"l Mediator's fees to the of the Mediator's nnnr..n 

The letter of ""n,....,....i.nt ..... "".,.t is a contract enforceable in law. 

nr" • ."",nt",.rl and the ...... ,""" ... \10", of claims 

The Mediator will then outline he intends to follow and obtain the """">,,,,in,,' 

nrrM'U",,"" must be <:In.r,,,,,,,rl with the n::llriie>'<;; 'f"1U'"iil-<>tiinn eartiest start and Or()[)()sea 
.... nmn,lAfjrn dates. 

""""of ......... a!lrE~l1nellt should be reached between Mediator and the ..,.,.1'10".<:-
fV~><::&:>'nt::lltiN~ to the Mediator will be oral or written.. It is 

nr.~~nf""II~ • ." sho~ be ~e 

",r&:oe"".,.'.".,lii"II"", ShoUfd 
""ro,'''''''' ..... at the same t1me. 

nKl>lin.,.;n,,,1V ,...,."._iinn is the Mediator should the tenns of 
his as Mediator to the for their written wilD 
an Otiline 01 the . and he proposes to foRow. l11e Mediator 

include with the terms of his his the 
methOd 01 of and the venues. 

7 
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6.5 

-8· 

Written Presenlations 

'6.4.1 

6.4.3 

6.4.4 

6.4.6 

,:>'r<,,::>r'\I avasable from the 
.... ""I'ute;. letters ot nr<~",,,.nf,,,h£'.n should be sent to the 

and lhe in the seqU€fiCe which 

The Claimant submits his pn~se!f}tcltio>n to the Mediator. 

The He:socmOIef11 6.4.1 and any counter-claims 
he may Wish 10 make. 

The Claimant r.o",nn,v1", to 6-4.2 without any new matters. 

any new matters. 

Each statement 
relevant sul)st;anti~ir:1g 
of the Mediator. 
This may include: 

(i) The contract I1r:::lUI'lr\nC: or extracts therefrom. 

Relevant minutes of manti • ....,.,. 

any 

ph<otOtQr.:lPtlS .... ",,,,n,,,,m- cooificates and 'other 

When the above nr".co'CJf"'·tir\,'"'' 
he should decidel he has ';::'Ulllv''''' 

the .... ""''-'u" '" 
case he should 

either of the 

When he is satisfied that he has aD (he information he the 
n.-""''''''·'' and his He wiD 

is hand or 
and the amounts which are due to him in terms of his letter of 

Oral Presentation 

6.5.1 nr".<::.PJnt~lhnrt<:: the Mediator may decide to hold 
~"~tn~to Nsuch the 

Mediator should ensure that he has with him al written documents 
should also have 

QlIE~k)ns he wishes to ask. Such be 
handed out 
mt>otif11n A 

8 
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7.0 

7.1 

7.2 

6.5.2 

COSTS 

-9-

The p()CedUire lor oral "r.:.<:.,p,nt<.tit1.n<:. shOuld be as 'ollows:· 

(Q The Mediator shOuld introduce the discussion and state 
the he wiU follow at the He should then 
call upon the Claimant to his case and to raise any 
additional "" 'I.~U' 'lit::! 

conclusion of the submission made the CIa:im~~.nt, 
Mediator shoutd 10 the Claimant qUE'lStK)f)S as he 
fUlds necessary to elucidate any 
which he considers relevant to the IJC:>If.'Ul'\:. 

The Mediator shoutd then same proce<:lurE~ wjfh the 

heard the the Mediator Should the 
Claimanl,1J1e, to make any IUirthecstilJmission as 
the Clairnant considers necessary. In his fUirther 

the Claimant may with, the matters 
contained in his own submission or in the submission of the 
Respcifldl:!/1t. llie Claimant should not introduce new 
matter save with the expres:;;; of the ME~di;~tor~ 

permis;sic.n should not be 

described in 
repeat,ed ~"ith the Re:spcloo,ent 

should then be 

the Mediator 

short oral statement on the Ur.>I~Ult:::. I-lI.::lviinc' 

done so Mediator should close the anc 
inlorm the two that a written will be made 
available on a certain date. 

Cost of Mediation 

The cost of Mediation shan consist of the Mediators fees and expenses. It shan includle 
expenses incurred SUCh as the hire of rooms and secretarial services, which 

have been to the start of mediation 

The Mediator's costs must be borne eQ'uaEIy as ""',' r-,rr Clause 61 

Each of the parties to the is res;ponsible for its own costs. 

MedIator's Fees 

The Mediator's fees should be in accordance wlh C to these 
Guiideline:s, and the mediator is entitled to ask both a retainer in advance 
of the mediation. 

9 
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8.0 ENCL.OSURES 

8.1 Procedure for the Arv ......... irltrnAnt of a Mediator in terms of Clause 61 of the General 
Coooitions of Contract 1990 A. 

8.2 Standard Form He;adil9s for the of the Mediator's App'en<Jlix B. 

B.3 T ravemlinQ and Subsistence Exr>enses 
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1.1 

The South AfricaD AssodatioD 

Sr James House:. Hampton Pad; North 
20 Gc:.orgim Cr~ Bry:mston. 

ro Box 1644 Rudburg 2125 Republic of South Africa 
Tel: (27) (011) 463-2022 fax: (27) (011) 463-7383 

e-mail ;general@sa;oce.co.22 

ADVISORY NOTE 93/8 

GUIDELINES FOR THE USE OF MEDIATORS 
AND PARTIES CONCERNED WITH MEDIATION 

These are intended to assist persoos appGmf.ed 3S Mediators in terms of Gene:ra1 Conditions 
of Contract where such conditions for mediation which may arise while the works 
are under construction. 

1_2 are drawn up in the oftbe mediation and more 

1.3 

1.4 

uruitOlrm,. but are not to be seen as in any way because it is desirable that each Mediator 
to conduct the in the.way he considers will the most effective result. 

The relevant clauses of the app,l1alble Conditions 9tc:Alltract must be observed 

Mediation can be resoortfrl to at any time and can 
cost. 

prcxluce a solution to a cJJsvUlte at little 

2. GENERAL PHILOSOPHY 

2.1 To "mediate" is to "intetvene - between two persons - for the pm:pose of reconc:ilirag them" (O)oc:ise 
Oxford Dictionary} 

2.2 The of mediation is that which arise in the execution works 
contract can best be settled Mediators for other This should be the common 

method such and it is that the that media-
tion does not have the same chamcteristics of "mortal as or It is es- . 
sentially an infutma1 amicable method ohesol.vin!~ dis:putl:s. 

2.3 It is also to unde:rstmd that Mediation is not a follJlal Its aim is the 
settlement of an between two acceptance on the of each of the Mediator's 
opinicm and it should be the Mediator to achieve such a set-
tlement. He should not considClr himself an arbitrator or a but should see his fimction as to 
assist the to find common grounds. 

1 
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2.4 Ho·we"t:r. the settlement of the contract as far as 

25 

custom. Where there is a lWO reach a settlement 
partiaidarCOl:tfral:t, in a way which may those terms. but this is 

business.. The Mediator is not with settlement nature. His functioo is 
opiIlion within the and within the of the contract in and to use his 

to eocoll17!Jfe the to the reasonableness ofbis opm!ion. 

the contmct, 
sary, be may even take 
the in the dlSJlmte. 

c:btltereoces, the Mediator may use some discretion and judgealeDt in ioIer-
have for its terms. If the Mediator it neces-

advice 00 any which: seem with the consent of 

2.6 The Mediator take care to 
is to achieve a seaiement of the 
ties concemed 
argmment and rec<lDSleJe:mltioD, .....,·t """'V of-reacMlg an agn::ement. 

3. GENERAL PRINCIPLES TO BE OBSERVED 

3.1 all arise in contracts are money or time there are 
involved to have It is tberefore seldom po!>S1ble 

decisioo the documents and the facts. 
oc reasonable assessment is often necessary, the views 

3.2 The essential is that 
its case, as wen as its to the case of the to 

oppcrtunity to 
to this re-

QUII'emeot, mlDece:!;sari[ly elaborate procedltlleS 

3,3 Standard Ge:.oera1 COJJditiions oH::ont:ract generally a wOikable basis fur the ovemll JDal~::rne:nt 
of the contract and include provisions fur dispUtes to be settled in ways. arise 
fioDl dHlticulties encounte.red in theiDtel'l).R:Caticm of the General Specili(::ab(Q1 aodIor Schedule 
of Qwmtillies, particularly with to citcJlUllStulCes and the measu:rement and paymeJ~t 
clauses. standard and standard mellbo<:Is of :measurement 
hered to, even when in the documents. 

the Mediator should the disllUtiIlg 
Bgl'leetl:lent which can be reoonIed in his written oplDlOlIL. 

~ '''''''e>. ~-l!'-- to all the items in dlSfJlUIe, __ f:rlJimIiDg 
UvlJI EJIj~rtog Gee 

not 

3.5 The Mediator's should be detlllllte, COIllJpJete and pmCll:ical More spec:ifically, 
sbould be bome in mind.: 

The opuUoo sb.ou1d deal with all the issues 
swered. 

the No issue should be :left unan-

The opiInon should be clear and sptX:ific. 
where ally .nfft._ .... ,..-innt 

what has to be done. 

UO"iJ ......... it should be 

The opanon on each issue must be capiJble oflleinJrz allriE:dinto effect in a practical way. 

2 
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3.6 an arb:itralion the Medllltor his OPllllOD. The 
tive is to avoid litil~On, 
sary in order to coovey to 

4. SUGGESTED PROCEDURE 

4.1 A mec:liatic:>n nc,nnaI.ly the Mediator of a or letters 
app[)inl:merlt, or the President of the relevant organil;ab()D 

tions such common consent. a Mediator is not advised to prOiCec:d 
cause, is to one or other of the he starts a corlSidlerable disad'\iraDl:age in 

as an "honest broker". 

4.2 The Mediator should then imJ:dentent the fuU()wiJlag, in consultatioo with the 

The Mediator must ensure that a dI.s[,ute exists in terms of the relevant clause of the General C0n-
ditions and that is valid and This should be dooe written 
COIlfimmti()n ftom their to his and the matters 00 
which he is reql.Ul"e:d 

ences to the aPJ,roI>ria'te 
opulloowhich should be with suitable refer-

lne Mediator must also obtain written confirmation that agtee to the of 
mediation and will service of the in the stated foon togeth1ef with their as 
to Mediator's fees and related expenses in when caJIed upon to do so. 

lterns and should be in the of Jlropcerly certified resolutions Board Din::ctolrs, if 
COIllPalwes are involved: 

naminate for conlmunication or diScussion and for pre-
se:nll1ng their cases.. The Mediator should not allow formal as this is to be 
unhelpfUl in which is 

4.3 The Mediator should in his deteonine whether the reference to him is to be made in the fa:m of 
in this he should consult the 

their commoo reasonable desire for the form in which the represeool-
bealring in mind the a settlement 

Nallll<lllly, a combination ofboth sysrerrls should prove to be most effective. 

5. WRITTEN REPRESENTATION 

5.1 In the event of written rqJtreS,entilticlD OecJ!Gea upon. the Mediator is advised to proceed as follows: 

who initiated the req11est for mediation claimamt) to submit a 
statement ofhis case in WlIlWl!. including claim and what he requin~ Mediator. 

5.1.2 The Mediator then invites the 
the claimant 

detc::OOu:.g the deti:mdant) to comment 00 the submission 

5.1.3 The Mediator then invites the claimant to comment the statements made the defen<llant under 5.1.2. 

5.104 he invites the defi;mant to to the oonunent the claimant under 5.1.3. 

3 
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5.1.5 

Exttacts from the colltIact documents and dra'WlI~ 
K.elevaJllt minutes ohDee~:s; 
Relevant COIliSlnJlcti()D programmes, ph(].tograpltls and payment certificates. 

5.1.6 The Mcdiallilf fix Jea!K)Dlible times the submission statements or comments each of the 
in tum. 

5.2 AJterD.iatively, the Mediator may use a djfl~nt pI'OCedural sequence to that described in 5.1 d:-
pelllWng on the nature and the McrJia11or's pre1lerelnce: 

5.2.1 He may ask: both subliUslrion to him in the in 

Each 

w:.:l>jJ'IJ,K;. togethr::r with <u:glllmcnt in l>UP1"".1U of his is set out in detail. 

of all the relevant doc:um.entati(]n. Ac­
.............. .., such SUJ)J1OrtiJ1lg d(x:mpenlati<m could include: 

F 
\ 

of the contmct documents and relevant dra1wiD,1~ iDdw::ting a 
Schedule Of(;~ltiti€:s; 

copy of the 

Minutes oflllledting:S; 

relevant COI1res):IOD(Ien<~ which the Contractor not have ~;omlbly 

relevant pbi)tOj~ms; 

An index to in doplical:e. 

Contractor to pro.vide: 

relevant to 

Where of the summaries 

Where rele\rant, of any programmes and a cbron<lloll:Y the execution of the 

relevant pOOWglraplllS; 

A reasonable time should be !.LA .... '" .11.Y the Mediator for the information. There is no birKting 
time laid down this hut the can nmmaIly be to this task in 
a reasonable ~u.uu. 

4 
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5.2.2 On of the documents referred to in the Mediator should send a copy of the statement and 
eacb to the to the and comments. At this 

Me:diattor will have considered the initial statement and and 

~"""'-'''''''J 
further information wruchis for . This n-

orelvision of of the full a reasonable time should 
the Mediator for the return 

must be out that the above sequence does not the which are based on 
A who is the to mamlg 

statement from the claimant. where such a risk is not p1C:;~I"" 
be effective) 

5.3 On of the docwnentation referred to under 5.1 or 5.2 the Mediator should if he thinks that 
POl>s~>Si(ln of sufficient information to reach a conclusion.. If he is of this he shouJd write 

and inform them that he proposes to an based upon their submissions to date. 
may cause one of the to take some further action in or submission of mOIDlation, 

but it is UIllike:ly) 

5.4 Ha"'lDg stuelied and considered the written represt:ntatiof:LS, arrange a mee:fmg 

with the and he a solution to the neo~sary oral 
solution. 

6. ORAL REPRESENTATION 

6.1 If oral rep'resentatic.n is the tOUOWllllJ;: pIoc.eliure is suggeslted: 

The submission of basic doc:umlenl:s, 1I1Clutdillig written afg1LJDlc::nts each should already have 
taken ' 

6.1.2 The Mediator must ex,e:rci~;e 
. not more than two or three persons from each and these persons should be prlJllcq)ais 

and/or of the not their IeJllres:enlati1.es. It may be necessary for 
and the to be sepluatf:ly «:presented. 

6.1.3 The bea1l1Dg 

the Pi:l1l.1.c;;:,. 

be set down a fixed date and should commence at a reasonable agreea:ble to 

6.1.4 The Mediator will need to his own written record of the proceedml;s but electronic reoording 
or a can be used if the are to be protracted. 

The procedure should be similar to tilat en:t]plo'yed for written representlli(),n and Olay follow one of two 
alternative SC<ilucnce:S: 

ei1her 

6.2.1 The Medta.tor introduces the discussion and states how he sees the StiblstaJn.OC of He 
also the which he will follow~ 

6.2.2 The Mediator 1hen reql.l!eSts the who initiated the -"<All .... ::.. for mediation to his 
case and to additional elaboration or arg~leDt as be may consider necessary. Whilst the is to 
pre:seJltmlg his case the may not or comment on the submission ihade. The }Ik-

diator makes such notes as be Dlay necessary. 

Enlumeed 

5 
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6.2.3 !he claiDlI3Dt, the ll\Ifediallor claiInant such questions 
coru:ider necessaty to eluciidale any may be releLlallt to the 

6.2.4 The MeI:liatJ:n-
with such as he may consider necessary. presentaition must 
be made wilbout other upon the Met1iab:n-
to the as he may consider relevant to me 'Ql5pUle. 

6.2.5 A ..... """"i5 beard the defi::ndall.lt, the Mediat;or 

defen<ial!lt, save with the express pet1mlssiOlt of 
serve to assist in an The 

subtlnissiion made the clain!Wlt. 

subausl)lOn of the cJaimaIlt, 
subl~iion which should likewise be ,(mined 

his further submission may have mised.The Mediab:n-

MCI::tiat4Dr :must the to 
to such new matter as die claimant in 

qUestlOl1lS on the made 
defendant 

6.2.7 beard the submissions the then or at a subseqtJent meetio,g. 
StIgJ~t a solution to the dIsc:ussion. in an to an He 
must to supjport reccmmlended settlement with considered argllllDe[lts 

in order to the 

6.3.1 The hearrinJ~ sl:lOulld open with a statement the ~ctiat4OC ODVe1ring the as he 
sees it and an of the pnla:elw:e will then a fur 
which he It is not neClessary' questiolllS should have commUnicated to 
the 

or not, are to evi-
the Mediator. this 

6.3.3 At the end of the the MCl::tiator sl:lould each an opportunity to cross que~;tion the 
other in tum and thereafter to make a staten!lent in summary ofbis case. 

6.3.4 In of such statements the Mediator - - - __ Jr -- ~J some reasonable lalitwle in presen-
taboo but be should warn the peISonS involved iDteI!\'!Sts of should confine 
the1:nselves to matters to the UQj-ruu;;. 

6.3.5 The Mediator's bealring can be extc::nde:d, prove 
in a settlement 

sublnissioos of the two the Mediator sl:lould a som.noo to the fur 
his solution, and be: must be to 

views to agree. 

6 
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7. 

Whetb~::r an is in whole or in express his opinio.n 
in This should a of the reasons for the and 
Conrractor must each be furnished with a copy hand or It should be noted 
that the must be to these three before the service is effective. The Mediator 
must recOrd any of the about which the two have come to an 
agreernerlt, as any such becomes upon the 

Av1pendix A Dfo·vidles a SI.q:~e;ited standard form for the pre:senltah()n of the Mediator's to the par-
ties to the dispute. 

8. CONT ACT WITH PARnES TO THE DISPUTE 

8.1 It is usuallv considered .... UlJ.W1JL, if not acbJl3.lIy should be 
careful not to persolli31 contact with the 1llSJl;\lte, unless 

8.2 Altllo'llgb the Mediator's finction is not the same as a it is that should 
preferalbly be followed in mediation. it cannot be to be on the Mediator and 
cin:umstances may well arise where the Mediator COIlSidlers 
able the proi:;lem sep~lI'3tely to the a:spute. In such 
should infonn both that he intends to On this theruOJ-e, but he must 
at all times take care to and maintain an unbiased poslbon. 

9. FEES 

9.1 rne<diation laa:ve to borne parities; the Mediatoc may not any <>pillion 

"''''''UK;1 "ILl'" it to the attention 

9.2 Fees shou1d be in accordance with the recommendations of the .... ,n.. .............. 

and expenses should be refunded at cost or in accordance with current recommendations. 

10. APPENDICES 

10.1 ApJpendix A contains a s1.l!ge;>ted standard form for the of the Mediator's ,-"v,UU\J'U to the to 

102 ApJpendIx B cont:ains details PrOjiJOS(:d fees for Mediat<xs. 

10.3 ApJpendix C CODllpriises a CDllltpariSCIJl between Mediation and AIbitration in order to bigliiligbt the differ-
eIlces. 

11. REFERENCES 

11.1 Some useful references are: 

11.1.1 "1be Law of Arbitration in SA" - Jacobs mdCo Johaon,esb.ITg) 1917. 

11.1.2 "Hudson's BwldUllg 3.ltldE!ngineermg Contracts" Tenth 1970 - I N Dtmcan Wallace 
SuJ>ple:ment 1979. \ ........ =.and Maxwlell). 

7 
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11.1.3 uElilgmeeriJ!lg O:>osIIUcD4I)D O:mmlcts- A 

1l.1.4 "Notes on Mes:liatioo"· L 1990 

8 
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(b) a company or close 
imo liqlllid;aticln (~)ro'vision".lIy 

(c) ass;igillin.g the Conlract withoUi the consent in of the Contractor, 

the Contractor may, written notice 10 the t:.nlployer. cancel the Comract. 

(2) such cancellation. 

(a) all the of !he '-~"nl'''''''', il1cludiing this Clause. shall continue to for 
the purpose of 

(i) 

detenlnining the amounts pa)!ablle 
(0 the other of 

either the ElIlpl1oyt:r or the Contractor 

the of unused upon the Site the Contractor and for 
which the has not made any shall revest in the and 
he shall with all reasonable remove from the Site such materials and aU . 
ConslJUctional Plant and TemFlOnuy 

property; 
without pn:Judic:e to his lien on the 

the Enlpl,oy(:r shall be under the same obllgallOlls 
paymentas 
in addition to the payment spe:cified in Gause Emlplo!yer shall pay to [he' 
Contractorlthe amoullt O.t arly additional loss ,..". i1l'1J'nl'lc'" to the COlnlJdcltorari:sin~ oU( 
of or in connection with or in consequence of such cancellation. ' 

NOlthin!!: in [his Clause contained shall prejudlice the of the Contractor to 
exercise either il'llieu of or in addition to the and remedies in this Clause any other 

or remedies to which the Contractor may be entitled under the Contract or commOn law. 

If the estate of the Enlpl.oy<:r shall have been seque1;lJdted (provisionally ,,,r fOr,,,II,,,\ 

or if the Enlpl<oye:r, a company or close shall be in liquiclatiion 
(plro\lisilon:allly or "n""" I. any notice referred to in this Gause shall be delivered to the trustee or 
pf()Vi:sional trustee or the or and all 
on the El1nplo~{er shall Yest in or be ... ;~,"-.~ on the estate under seqlue~>tr~ltio!n 

the Contractor shall have the to him 10 c:orlsic:ier' aIliy 
dil;agre(:mc~nt which he raises with the: FJlgine,ef];>rclvjc:Jed that thee said written nmice shall be 
within 21 after the cause ofdi~;ag;ree:m(~nt has arisen. 

The En.!!:me.er dis~l~~me:nt in UJ";'hn,,,,'n the Employer 
'L."1U""'- Vlrnl<cn lruJlmghe may at any time after his 

but he shall do so nol laler than 14 

after his la;Cllf.'UJ1 Cc;nt:JdCl:orreqluirin.!'~ him to do so, which 
he shall be deemed to have a dis:mi.sslng aU the Contractor's contentions. 

The Contractor shall have the to any or deemed to have 
been the in tenns of Gause 51 or Clause 

unless the Contractor shall, ", .. ithin 
shall have been deemed to have been 

39 

Removal of 
m:~tpri:lils_ etc. 
and payment to 
Contractor 

Other 
Contractor 

Notices to 
trustee! 

Notice of 

Engineer to 
mleon 
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(he:reinal~ter ref<erre:d to as a to the [0 this 
'-JdU:::'C, di5;PU:[il1lg the or correctness of the whole or a pan of the 

he shall have no further that or the part thereof not 
dis:puted in the said notice, 

All further references herein to a shall relate to the or pan 
as varied or added 10 agreement between the 

Enl~inl~eror fly tIJle Engineer'sdec:isil)n in leons (c) 
or t.y tile 1\1edia[()r' sopiniollto, the: exlentthat it hasbec:om:e bi.nding in terms; of 

(c) The En!,:ine,er 

tile Contractor a fe<lSonalt>le op;ponunity to present written or oral 
submissions tIll'!:rel)n; 

shall deliver his decision in 10 the 1:mpJoyer and to the Conte,lCI(lr; 

may Di5:pu:reNotice but 

to bave 
cemed, 

a decision affimling, con-

UruesseittlerltheEn~I()yerm't~:C(mteac~~,I~n:~~errefeo~d[oas~theIP~ties" 

shall, within days' ,after ltlis i ""'''''''.'' "1 .Ii'JU'_'" of the, decision in terms: of' p<ltra~g:ra.pb 
in terms of pru'agraph 

",,,it;n,,, t." .},..,. Engineer, WII"" at '-<.J'IJ' to the ",tf ... ,. ", .. Tfv 

a sl)CC.ific· pairt tJ]en~of, he shall have no further 
spe:cified in his said notice. ' 

1"1 ,tier ,C\;u1v ~If>all bav'e giivell n(ltice: inconlpli:ance witltl patragrapib (d!), the 
shall be referred imme:di,uelly to mediation in temlS of "U,U-'l._, .. ,J,,'" 

shall be of full force and earned until 
otllel'Vl'ise agr'ee(1 by both 
an arbitration award or a COlllrtju4ige:rm:nt. 

The mediation referred to in Sub-Clause a Mediator 
sele:cted agreement between or, such a.,oyeement within 

either party for such agreement, nonlinated On tile 
the President for the time of tile Soutll African 

Neitller party shall be entitled to be repFeS1~t(:d 
mt:etl,ng or in any discussion with the Mediator 

the party hinlself, if a natural person, 

a partner in the case of a paltne:rstlip, 

an executive director in Ire ease 

a member in tile case of a close cOI:polrati,on, 

40 
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the I::.nlgm(!er, 

a bona fide emlpJ()ye:e of the party concerned, 

a professional engIneer app)iml~d the purpose the party concerned. 

Such limitation shall not be construed as 
evidence as a witness. 

pre:velllirlg any person from 

The M,edi:a(()r 5:baU,;as he deems fit, follow formal orlintorrnall Ploc<edllfe:an:d receive 
evidence or submissions or in sworn or unsworn, at 
with the or Sel)ar'a((~ly or from any person whom he considers can assist in 
the formulation of his opiini()n; 

Provided that 

p[(~sentingevidence or 
sut;'missic)fls land of I'eslx>ndin:g tlJ e\'ide:nc(~ or su Ibm:issions of the other party, 
and 

the Mediator from the other party or any other person otherwise than at 
me:etlmg where both are present or rq>reserlte.i. 

TheMeldiatlorsl)alllhavethel~~lcrtopro~serolliepanieSlcorrl~olmis:esenlelmenl~ 

of or agr'eelmen~ in dislposal of the whole or 

The Mediator shall, as soon as re<LSonaltlly pracl:lc2tl, his 
opirllon on the ,dispute, setting out thefaClt5 arid the provisioI1S of me; '\-U"U4<L.l 

The Mediator's Ull'.IIOCIII 

or otherwise as recorded in 
Mediator's opllUlon. 

the mediation. 

to the extent 
in the Mediator's written ""Uti"," 

hNth ","ti',,,.,, sul)se<quc!nt to the rpr,.u>r El,T ."p 

The Ul:smne on any maner still unresolved after the aplPli(;atiion of the of 
shall be arbitration or court whichever is 

aplpbcalDle in terms of the Contract. 

Save for reference to any of the Mediator's OPinion which has become 
binldillg iin te:nnlS o1fpaLtaI1:r311b (1), I110 r<eferen:ce :shall be mad(~ by or on behill of either 
party, in any to to the Mediator's or to 
the fact that any evidence was or to any submission, statement or 
admission made in the course of the mediation. 

Irresjpe<:tnre of the nature of the Mediator's U!:,.IlIIIl}II, 

each party shall bear his own cos~ from the medialtio:n, and 

the shall the Mediator the amount of his expeflSes 
and the amount of his fee based on a scale of fees as between the 
Mediator and the before the commencement of the mediation. 

pn)Vlde:s t()r determination disiPUtl~S b:y arbio"ati()n and if a 
is still unresolved as nrl)Vlde'a in Sub-Clause Or the 

refers. 

41 
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40.1 

40.2 

40.3 

40.4 

40.4.1 

4OA.2 

4OA.3 

40.4A 

40.4.5 

40.4.6 

40.5 

40.5.1 

40.5.2 

40.5.3 

40.5.4 

40.6 

40.7 

40.8 

JBCC1000 

SE1ITI.ENIENT OF DISAG1REI~MJ]:NT AND DISPUTES 

Should anydi5aj~nent on the one hand and the contractor on the other arise 
out of this agreement, the contractor prillcipal agent to determine sucb diS8!vccment 
decision to both On submission diSlilgl"C:ement in respect of the 
shall be deemed to exist. 

of 40.1 to the em]pIOJ,er lilnd the' COIltractoJ· within 
Such decision shan be final and DlfI!~~ on 

a written decision within ten eitlleI'nartv (iistlUte the decision in 
to tJlle (ltile:r arid the within ten 

submitted to arbitration in terms or, for a gtn'ernment 
contract, to tenDS lJI 4U.O wllc::te:1O stipulated in the schedule. Such submission shall be lieellne<1 toha1le 
been on the date of existence of the 

A may, in the first insl:ance, be submitted to mediation as follows: 

The .. "',-- ,,·n w'orki~, dlrvs of the date on wbich the was declared, agree 
in person to act as mediator. 

shall meet the mediator to decide the procedl~" reprelKm.I;aU(m 
Th:~fter the mediator 

The mediator the mediation at any tinte should be conclude that further effurts would oot 
contribute to a resolution of the thereo£ The mediator shall in event and the 
mediation where have not The mediator shall ....... ""'<lth .. ~I,"c, ntth .. 

mediation ~ ~ 

lhe me4:uatiionprocess on those 
issues on agree. 

Whether or not mediation resolves the 
the mediation the merl~atolr' s arid n:latc:d Ol:lStS, altb<>Ugh 
later arbitration 

Where me: OIlij)Ule is submitted to arbitration: 

lhe arbitration shall be conducted aocordingto rules stated in the schedule. 

The arbitrator shall be the 
worldngday!~ oftlle date of slltbmil.sion 

fh ......... "_ in terms of the schedule or within ten 
to arbitration. Where the make 

apJIC)mtrllent the arbitrator shall BppIl)itm::d stated in the scberlule. 

The arbitrator shall have the power to open or revise any oerItificate, ~ISIUlII, lIequiisiti(m or 
notice as if no such cenificate, Oe4:ISIOn, requisiti(m or notice harl been 

The J.mIess ot:herwiseagr;eed, shall request the arbitrator to a reasoned award. 

Where the liti!!:aticll. institution of the action shall be COImID.enced atKll pt'CJce!'S S4e:rYC::d vvitbin 
of the date of submission to litilptiion, miI1 .... um,;m the IlH;vul:e shall 

Refe:rence of the mcifiation, arbitration or litil:ati(m 
and timeous perllbrn:l.m:le obli;gati(m in tenDS 

The cancellatioo of this agreement shall not affect the .,..lit1itv ntt"'''' clause 40.0. 
28 
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the Cost of removal of Works and Contractor's EQlJiprnelnt 

Site and the return of these items to the Contractor's works in his 
to any other destination at and 

the Cost of of the Contractor's staff and labour emlPicJ1ved in 
connection the Works at the date of termination_ 

19_7 -------------- .. -----------------------------------------------------------------""---------

Release from 
Perfonnance 
under the law 

20.1 
Contractor's Claims 

Notwfths.tarldirlg any other of this if any event or circumstance 
of the Parties but not limited to, Force arises 

ifTIJJoss:ible or IXIlawful for either or both Parties to futtil its or their 
contractual obiigatiorlS or under the law the entitles the 
Parties to be from further then upon notice 
either to the other of such event or circumstance: 

riic::r"Mr,1'"'I<>-I"i from further pelioomalnce IJlt:IUUil<"e::: to 
res~>ect of any ore'VIOlJS 

the to the shall be the same as would 
pa)rable under Sub-Clause 19" 6 Termination, P"vfnr:>nf 

Refease] if the Contract had been termirlated under Sub-Clause 19.6_ 

If the Contractor considers himself to be entitled to any of the Time for 
Comj:)let,ion and/or any additional under any Clause of these Conditiorls or 
ottlff'lIIiis;e in connection with the Corltract, the Contractor shan notiCe to the 
Ef1!lin~ee(, de!5Criibirlg the event or circumstance rise to the claim. lhe notice 
shall be as soon as not later 28 the 
became aware, should have become aware, of the event or circumstanc:e. 

If the Contractor fails to notice of a claim within such of 28 the 

ComJ:~etion shall be ext.IDd€d, the Contractor shall not be entitled to additional 
bedis;charqled from aD in connection wittl the 

f"U,,,,,,,;,,,, plU\lisic>ns of this Sub-Clause shaR 

The Contractor shall also submit ""'" r",,,",," notices which are It:4UIlt::u 

and for the 

The Contractor shall such records as may be necessary to 
substantiate any either on the Site or at another location to the 
l=n.n;n<>Dr Wrthout adlmitting the may. after rPr'"""inn 

any notice under this '-"",","'IOU","". monitor and/or instruct 
Contractor to further records: The Contractor shall the 
I=n"n""","" to in<::.r:\OI~t all these reoords, and shall Of submit 

Within 42 after the Contractor became aware of 

oo::tJrlnstarx;e ~)ivi!19 rise to the claim, or within such other as may 
the Contractor and the the Contractor shall 

Fn'linPPf" a detailed claim which includes full d 
the basis of the claim and of the extension of time and/or additional claimed 
If the event Q( cirCtJ11stance rise to the claim has a ('n"flr" ,;rVl effect 

this detailed claim shaU·be considered as Int.:>rinn-
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20.2 

Appoiintr:neflt of the 

Board 

the Contractor shaI send further interim daims at '"" .... lhl" Initervals. the 
accumufated and such fu1her Udl' UUl.IJd.I';:; 

may rea1)()(l,IDIy 
the Contractor shall send a final daim within 28 after the end of the effects 

'v;:>I"'''''~ from the event or within such other as may be 
the Contractor and the Englffl::r. 

Within 42 after roo~19 or any further panticullars Inrv"\rtirVl a previOlJS 

or within such other as may be prclJ)O:sed 
the the Eng~~ shall r:.:><:!lntVV'I with or with and 

detajled comments. He may also reqlJeSt any necessary further but shall 
his response on the of the claim within such time. 

Each shaD include such amounts for any daim as have been 
rp~"'nr~hlv substantiated as due under the relevant of the r.nntr.~rt 

::'UfJ'J-I"t:U are suffICient to sul)stmtiate 
the Contractor shall be entitled to for such of the claim as he has 

able to substmtiate. 

procee!d in accordance with Sub-Clause 1lJ€;ten71in'atk>nsJ to 
agree or (jetlemline the e.xt~ensioo(d <illY) of the Time for COInplietic.n or after 
its in aa::oodal1Ce with Sub~Clause 8.4 of Trine for Camp'leti<on], 
and/or {iij the additional to which the Contractor is entitled under the 
Contract 

The of this Sub-Clause are in addition to those of any other .::>UU-',IaIJOlC 

. which may to a claim. If the Contractor fails to with this or another Sub- . 
Clause in relation to any any of time and/or additional shall 
take account of the extent (If to which the failure has or prE~u(Jic€id 
proper inv;sstigation 
par.agnaph of this Sub-Clause. 

in accordance with Sub-Clause 20.4 
[)e(-;J$i()n]. The Parties shall a 

DAB Apperldix to Tender. 

lInr.,."...."rliv to Tender, either one or three 

rrvnn.-i<::p three persons. 

If the DAB is to three persons, each shall nominate one member for 
the 'of the other The Parties shaJI consult both these members and 
shaD agree upon the third who shaJl be to act as chairman. 

Howe'ver. if a rlSt of nnipntii.::!! ...,,,,,,,,,,,1-.0...,, 111U'Uut:u in the the members shall 
be selected from those on the <m1{OOIe who is unable or to 

",nrV'lirltrn,ont to the DAB. 

agl"eelnellt between the Parties and either the sole member or 
the three members shaJI by reference the General Conditions of 

contained in the to General 
COIooittions. with such amendments as are between them. 

The terms of the remuneration of either the sole member or each of the three 
members, incl1udirlg the remmeration of any whom the DAB shall be 

CROIC 1999 . 
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20.3 

Failure to 

20.4 

Ad.IUdliC<'Iti<l;n Board's 
Decision 

the Parties when aglreeing the terms 01 "'n' ........ ir)tmiPnt 

r"'<:lntVl<:ihl.P for one-haft of this remuneration. 

refer a to the for it to 
the DAB on any matter without the 

If at any time the Parties so agree, may a person or 
persons to to be available to any one or more members of the 
DAB. Unless the Parties agree the will come into effect if a 
member declines to act or is unable to act as a result of death, disability, res.ignaticKl 
or termination of 3Pl:>oilllment 

If any of these circumstances occurs and no such is available, a 
replaoesnent shan be in the same manner as the person was 
reqUiftu to have been or upon, as described in this Sub-Clause. 

maIDer may be terminated 
I::mp/over or the Contractor 
the aPr:)()in:!ment of the DAB 

agneerrlent of both 
alone. Unless otherwise 

...... UIUIIII~ each shar 
dis::. ... .arqe refem.::d to ill Sub-Clause 14.12 {Di:sct~a::7eJ shall t>..ave 

become effective. 

If any of tile following conditions 

the Parties fail to agree upon the apfJCirltment 
the date stated In the firSt par,agr,:;Iph 

either fails to nominate a member 
persons 

of a 

the Parties fail to agree upon the of the third member ad as 
chGlirml3l1) of the DAB such date, or 

the Parties fail to agree upon the of a person within 
42 after the date on which the sole member or one of the three men1bers 
declines to act or is unable to ad as a result of 
termination of apJ:JCirltmlent 

dis<~bililty,re,siol'lati()(l or 

then the or official named in the to Tender upon the 
recluest of either or both of the Parties and after due consultation INith both 
aOirilt this member of the DAB. This shall be final and oonclusive. Each 

shaH be for one-half of the remuneration of the 3PlPointitlQ 

any kind arises between the Parties in connl~ctlOn 
or the Contract or the execution of the Works, dis;pute 
as to any certificate. del:emi1in<ition, UI""U ........ v ... r>n;!ni,..,," or valuation of the Enainleer. 
either may refer the in to the DAB for its decision, with 
to the other and the Such refererlCe shall stale that it is under 
this Sub-Clause. 

For a DAB of three persons, the DAB shall be deemed to have received such 
reference on the date when it is received the of the DAB. 

Both Parties shaH prCHTIf)tly make available to the DAB aU such additional information, 
further access to the and facilitieS, as the DAB may for the 

3 



Univ
ers

ity
 of

 C
ap

e T
ow

n

20.5 

Amicable 

a decision on such VI"'I"'-''':::;' The shall be deemed to be not 

Within 84 as maybe 
the DAB shall its rf"",-i<::irln 

under this Sub-Clause. The 
effect to it unless and 

until it shall be revised in an <>m""",,1I\k> setttement or an arbitral award as described 
below. Unless the Contract has been the 
Contractor shall continue to with the Works in accordance with the Contract 

is dissatisfied with the DABs de(~ISI(>n 
""",,,,,".v-t the de(lSlCHl. 

may, within 28 
dist:K1tisifaction If 

as othefwise 
after 

In either event. this notice of dissatisfaction shall state that it is 
vl<:llu;:,<:;. and set out the matter in the """"""~,-.JN 

as stated in Sub-Clause 20.7 
Board's and 20.8 Board's 

neither entitled to commence arbitration ot a 
unless a notice of dissatisfaction has been in accordance with this ';:;>U.U-"'~"'I.I;:,c, 

its decision as to a matter in U~IU't> and no 
notice dissatlisfacticlI1 has been either after it received 
the DAB's 'then the decisiOn shan become final· and hin.rlin,n upon both 
Parties. 

Where notice of dissatisfaCtion has been 
Parties shall to settle the UI"'!JU'.<::' <>ITIIr-<>hlhJ 

arbitration. unless both 
commenced on or after the Intv-SlXrn 

" faction was even if no ",ttJ,,",.-.t 

both' 
the commencement of 

maybe 
of dissatis-

20.6 --... -.---------. 

Arbitration Unless settled <:>m,i"e:.hl" """"~-t of which the DAB's decision has 
not become final and tvrviinn settred international arbitration. Unless 
otherwise both Parties: 

the UDIJU',C 

and 
the arbitration shall be conducted in the for communications defined 
in Sub-Clause 1.4 

~rhif=tnr/'c;,l shall have tun power to open up, review and revise any "ortifir-",to 

rlnWlll"ln or valuation of the and any decision of the 
.... ,;)!,-" • .Il'C. Mnt'''',inr. shall from called 

the <:trhitr",'tnrld to the evidence 

before the DAB to obtain its 'or to the reasons 
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20.7 

Failure to CC1mlply with 

Board's Decision 

20.8 --------
of Dispu1:e 

Ad,judficaltion Board's 

for dissatisfaction in its notice of dissatisfaction. decision of the DAB shall 
be admissible in evidence in the arbitration. 

Arbitration may be commenced to or after of the Works. The 
Obligatiorls of the the Fnr,il'"loP<Pr and the DAB shall not be altered by reason of 
any arbitration the progress of the Works. 

In the event that: 

notice of dissatisfaction within the 
rOtltaiflinq L/i""fJU(<:;< Adjludic:aticll1 Board's Decisio171, 

stated in Sub-

has become final and and 
a 

then the other may, without pre~fice it may refer the 
failure arbitration Under '-""'U,-,ICl~';X:; Sub-Clause :20.4 
rOb,tairiting LA"'J.JUI<::; ActJudi(:;ati<m Board's [)e(:ision] and Sub-Ctause 20.5 [AnliCilibJe 

to this reference. 

u'.;)!-,,-,'.v arises between the Parties in connection with, or 
·nntr""rt or the execution of the Works and there is no DAB in 

reason of the of the DAB's or otherwise: 

out of, the 
whether 

Sub-Clause 20A [Ob'tairling Disf-JUte Aq;udleai'ion Board's Dec:isio·nJ and Sub-
Clause 20.5 and 
the may be refetrred to arbitraltion 

o FIOIC 1;?99 
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90 
90.1 

9C:n 

91.2 

under or in connection with this contnct is submiurrl to and 
the AtJ!ju,uc~wJr lIS foUows. 

ADJUDICATION TABLE 

Di:!;polte :about: 

An action ofrbc The Canrractor 

The Conlracror 

notificd:ioo made 
DOt more rban fOur wed::s 
after the Contractor becomes 
aware of the action 

Bd:wccn two and four weeks 
after the Gmtrrzct<t1rs 
ftotification of the to 

not .... " ...... -tf.,.", .. 

after the Contraaor becomes 
was not 

Bc:twc:c.n two and:fuur W'Cdcs 
after notification of the 

The A4'1u.d.'icaror settles the d1SnUllC 

Mlvulge'r of his decision with his n::asons within the bl'DC alJ,ow'cd 
contract. Unless and Ilntillhc:re is such a settlement. the Parties and the Pr,"';"",-' 
MlllUlRf!'r Plrooecd as if the action, inaction or ather matter dis:pu1ted -wen:: not 
diSI:mfled.. Ole deci5:ion is fitul and thetribwud. 

The dtsJL7Qtl: to rhe:AtU_t.ta;rtor irldlldes V111th his snbmission 
the ,lldjllfdi.i:atcJ'r. Any fUrd'lCf' i'nfol1rnltb.oll from a 

the At:Yu.riicoz£7r is plrovidc:d within firom the 
snbmission.. The A£tju.d.ic.'.a1J.'" JlOtdu:s his decision within fOur weeks of the end 

UlC: pc:noo fi)n:,ro'vidin2 information. 1lH: fOur wed:: in Ibis c1amse may 
!.he AlfjU.1iCalCJ'" in view of the nature of the ClIS:pulte 

the Parties. 

If iii matter dis:pu1ted under or in connection with a subcontmct is also a matter 
dis;pDlted 'lln'~l'Ir "n cormection with this contract. the Com/-ac,ro,' lJ}:ly 

to the A4;fudic.a.tor 

1 
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24 

92 
92.1 

922 

tOf. We: decision is enfon:::eable as a rmIIf.tI:r of COftttacru.al oblli~ttitJlft 
Parties and DOt as an arbitnd awasrl. powers 111I!:1Iu"c;1IC tlllC :PU'OII'a 

related to the diSlPUtl:. A.ny COImtIIluriiia!ion betwa:n 

is cooummicafl:d also fO Ihe ocher 
assessment· of additional cost ..... 
~t in the same W'lIty lIS lI.olJftllpe:lllSillllliO~ e"1I'eIIi1t i!~ .lllSrses~ 

staled in the Coattact Data to """"""""'~ iii 
choio:. 1'he new adjlJdi(::akIlr is 3pliIDillIfl'!'d! .IIIS~r;w;.rta:rtm· Wid:::- die 
calor's Contl3ct. Be has pIlwa-

his nol boca scUled III rhe time wm:n his plreGcceSSCIr n:s18:ned 
or became unable to IICL The date of his apt:JOirum,ent thedatle of'sulbmissi(1n of 

these to him as J'\4i'urll1'cairor. 

93.1 If after theAd'jULJ[icator 

.. ootifics his decision or 

.. fails to so 

within the notifies 

nolt relrt:r.r.bIc~ to the: Inibu'1Ull unless .~ dissatislfiQjI P:ildy DOtifie:.<t his intention 
four wed::s of 

.. the time providf:d 
fails to time 

whichever is the earlier. The are nOlstarted before '-UlUI)'I'<;;-

tion of the: whole of the works or earlier termination. 

93.2 The tribwud seuJes the rdenl:d to iL Its POWCB include the power to 

review and deeisiOl'l or inaction 
Prr.,i ... ,-l' krana:g~~r or the A is 

not limited ill the tributud prtK:eleciilr1gs 
meab put to I:heA~f/UJj[caJ'or. 

94.1 

94.2 'the Ccmtrado,. may termilUllle fOr a reasoa identified 1ft the Tc:rI'IriDation 
Table.. reason. fOlloW"Cdand 
the amounts due on termination an: in accordaraa:: wi1b the Termination Table. 
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