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Introduction

Investors are the source of capital that is required to build businesses, increase
commercial activity and create jobs,' in an effort to achieve and maintain economic
prosperity. In return investors require ‘access to the information appropriate to make
good investment decisions’.> A number of mechanisms are employed to protect
investors from amongst others fraudulent activities, insider trading, and the provision
of false or misleading information about securities and the companies that issue
them.” In different jurisdictions, rules protecting investors are derived from different
sources including company, security, insolvency, competition and case laws, in
addition to stock exchange regulations and accounting standards. For instance in
Australia, investor protection is achieved in part through statutory disclosure
provisions or by Listing Rules of the stock exchange.”

In South Africa listed securities are regulated by the Johannesburg Stock
Exchange (‘JSE’). The JSE requires all listed securities to comply with the JSE
Listings Requirements, which aim to ensure sufficient disclosure of all information
relevant to investors.” Another technique the JSE employs to protect investors is the
investor fund levy: used by the JSE to ‘cover its legislated external regulatory costs
in respect of amounts paid to the Financial Services Board (‘FSB’) for the market
abuse investigations it conducts and for the FSB’s regulatory oversight of the
exchange that is done for the sole benefit of the investors’.® Equally, the Companies
Act,” the Competition Act® and the voluntary corporate governance code’ are other

ways in which investors are protected.

' Commissioner Luis A. Aguilar, ‘Increasing the Vulnerability of Investors’ available at
?ttp://www.sec.gov/news/speech/2012/spch0829121aa.htm accessed on 10 October 2012.

Ibid.
’Alec Hogg “The first-time investor's guide to the JSE : investment basics’, (2006) Personal Finance
Newsletter, 13.
* Roman Tomasic, Stephen Bottomley, Rob McQueen, Corporations law of Australia 2 ed (2002) at
534.
> Johannesburg Stock Exchange Equities Rules.
% JSE equity markets play safe available at
https://www.saica.co.za/News/MediaKit/Publications/Communiqu%C3 %A 9issues/Communiqu%C3
%A94NoveNove2010/JSEequitymarketsplaysafe/tabid/2277/language/en-US/Default.aspx accessed
on 12 November 2012.
" Companies Act 71 of 2008.
¥ Competition Act 89 of 1998.
? The King III: Report on Corporate Governance for South Africa 2009.



The focus of this paper is not on the broad concept of investor protection, but rather
on the protection of potential investors who are members of the public by statutory
means. In particular, the paper will consider the protection of investors previously
provided by the Companies Act 61 of 1973 and now by the Companies Act 71 of
2008, through the determination of what constitutes an ‘offer to the public for the
subscription of shares’, in the context of Gold Fields v Harmony Gold."’ The case
established that a share exchange is included in the definition of a ‘subscription’ and
it also established that when a group of people who own ‘specific private property’
have been selected as the offerees of an offer; they do not constitute a ‘section of the
public’ in that capacity. Analogous to this overview will be a critical analysis of the
case in light of the Companies Act 61 of 1973 and the cases referred to in the
judgement.

Furthermore, general consideration shall be given to the statutory changes
that transpired to company law in South Africa, the United Kingdom and Australia,
and specifically to the provisions that relate to ‘offers to the public for the
subscription of shares’. This allows for a comparison of the development of this area
of law, in view of the fact that both the High Court and the Supreme Court of Appeal
in Gold Fields v Harmony Gold"' followed case law from the United Kingdom and
Australia to assist in establishing the meaning of a ‘subscription’ and determining
what constitutes an ‘offer to the public’? Implicit in this approach is the desire to
determine whether in future, should there be any significant changes in the relevant
company law in the United Kingdom and Australia, the South African courts would
continue to rely on case law from those jurisdictions in finding assistance in
interpreting the relevant provisions in the South African Companies Act relating to
‘offers to the public for the subscription of shares’.

Finally ss 95 and 96, of the Companies Act 71 of 2008, shall be considered in
detail in an effort to review the decision of Gold Fields and Harmony Gold'* under

that Act.

Gold Fields Ltd v Harmony Gold Mining Co Itd 2005 (2) SA 506 (SCA).
" bid.
2 Ibid.



Chapter 1: Companies Act 61 of 1973 and the Common Law

Overview of Company Law

Company law is the heart of any free market economy. It ‘establishes the parameters
within which the process of bringing together and organising the factors of
production can take place’.”” To achieve this goal, company law regulates the
business, ‘which is the organisational structure in which the production takes place,
and the capital market, through which funds are raised to finance the production’.'
Company law, therefore, is the area of law that governs and regulates the dealings of
companies; it aims to protect the interests of the company, stakeholders and in
particular potential investors. In the case of ‘offers to the public for the subscription’
or purchase of shares, there is a statutory requirement to provide a prospectus.'> This
involves the disclosure of accurate and adequate information relating to the current
and future affairs of a company to potential investors, so that they may make well
informed decisions, based on the merits and demerits of the transaction.'® Therefore,
in the South African context, where an offer to subscript or purchase the shares of a
company is made to the public, a prospectus complying with the requirements of

s 145 of the Companies Act 61 of 19737 should have been issued.

South African Company Law overview
Company law is an essential tool for the economic development of any market, and it
is through regulation of business enterprises that it provides the platform for a
competitive economy. Prior to 1 May 2011, companies in South Africa were
regulated by the Companies Act 61 of 1973 (‘1973 Act’). The Act applied to every
company incorporated under the 1973 Act, including external companies with a
place of business in the Republic.'®

Of particular importance was Chapter VI of the 1973 Act that regulated the
raising of capital by a company through the offer of its shares to the public.” It
controlled offers to the public for subscription and sale of shares, however it was not

every offer to the public for the subscription for, or sale of, shares which qualified as

" John Lowry & Arad Reisberg Pettet’s Company Law: Company Law and Corporate Finance 4 ed.
©2012) 3.

" Ibid.

!> Companies Act 61 of 1973 s145.

' HS Cilliers, ML Benade, & JJ Henning et al Cilliers & Benade Corporate Law 3ed (2000) 256.

7 Piet Delport ‘Offer to the 'Public": Even More Disharmony’ (2005) 17 SA Merc L J 388.

18 Companies Act 61 of 1973 s2(2) read with the definition of ‘external company”’ in s1(1).

" Ibid ss 142-169.



an offer to the public for the purposes of chapter VI.*” This is because the chapter
provided guidelines which assisted in determining whether the offer was one to the
‘public’. It aimed to protect investors by prohibiting offers to the public unless they
were accompanied by a prospectus,”’ providing information regarding disclosure
requirements.”” In order to activate the protection three elements had to be
established; namely that there had to be an offer; that was in respect of shares; and
made to the public.*?

Section 142 provided the definitions specifically applicable to this chapter. In
establishing what was an ‘offer to the public’ for the purposes of the chapter, the
meaning of the term was read together with s 144, which detailed offers that were not
made to the public.** It therefore follows that if an offer did not constitute an offer to
the public as defined in s142, then it had to be scrutinised in light of the exclusions
found in s 144. In keeping with the objective of protecting investors s 145 of the
1973 Act, provided that there could be no offer for subscription to the public without
a duly registered prospectus. A prospectus could only be registered if it had fulfilled
all the requirements of the chapter in relation to the prospectus.”” The legislature did
this in order to ensure that the prospective investor received information that was
both true and accurate.*® Contravention of this provision resulted in the possibility of

a fine, imprisonment, or both.>’

An offer to the public
What constitutes an ‘offer to the public’? This has been hailed as one of the most

troublesome questions in this area of company law.*® Simply stated, when an offer
constitutes an ‘offer to the public’, it falls within the ambit of the legislative
provisions of the 1973 Act, and is subject to its restrictions and requirements, notably
that of a prospectus.”

‘An offer in relation to shares means an offer made in any way, including by

?® Philip M Meskin Henochsberg on the Companies Act 4ed (1985) 209 -210.

*! Companies Act 61 of 1973 s143(1).

?2 Philip M Meskin op cit note 20 at 210.

#* HS Cilliers, ML Benade, & JJ Henning op cit note 16 at 257.

** MS Blackman et al Commentary on the Companies Act vol 1 (2002) at 6-3 (Revision service 3,
2006).

% Pretorius et al (eds) Hahlo’s South African Company Law through the cases 5 ed (1991) 134.
% MS Blackman op cit note 24 at 6-16 (Revision service 3, 2006).

*” Companies Act 61 of 1973 s145(2) & s441(1)(d).

*% Jacqueline Yeats ‘Public offerings of company securities: a closer look at certain aspects of chapter
4 of the Companies Act 71 of 2008° 2010 Acta Juridica 117 at 119.

* Companies Act 61 of 1973 s145.



provisional allotment or allocation, for the subscription for or sale of any shares, and
includes an invitation to subscribe for or purchase any shares’.’” Note that, an offer
to the public refers to ‘any offer to the public and includes an offer of shares to any
section of the public, whether selected as members or debenture-holders of the
company concerned or as clients of the person issuing the prospectus or in any other
manner’.’' This however, does not imply that all offers are offers to the public;
legislation has also delineated those offers which are not considered offers to the
public.*?

The 1973 Act, did not define the word ‘public’ in relation to an offer of
shares, it was therefore determined by inference to the definition of ‘offer to the
public’.** The word has also been held to bear its ordinary or popular meaning.**
This approach resulted in “a ‘section of the public’, ‘whether selected as members or
debenture holders of the company concerned or as clients of the person issuing the
prospectus concerned or in any other manner’> to be included in the meaning of the
word ‘public”.*® Categorically speaking the meaning of ‘public’ was neither fixed
nor universal;’’ as such each case was to be determined on a case by case basis,”®
taking into account the unique circumstances of each case.

In the Australian case of Corporate Affairs Commission (SA) v Australian
Central Credit Union™ it was held to be appropriate to consider whether the relevant
group of persons, to whom an offer has been made ‘is one which parliament could
reasonably be expected to have had in mind as part of the investing public to be
protected by the disclosure requirements’.* It follows therefore, that the test to
determine whether an offer is one made to the public, must have regard to the

individuals who can accept the offer, rather than the identity of the recipients of the

% Ibid 5142 (1).

> bid.

32 Companies Act 61 of 1973 s144.

> HS Cilliers, ML Benade, & JJ Henning op cit note 16 at 259.

** S v National Board of Executors 1971 3 SA 817 (D) 824; Hurst v Vestcorp Ltd Ltd (1987) 13 ACLR
17 CA (NSW) 42.

* Companies Act 61 of 1973 s142(1).

** HS Cilliers, ML Benade, & JJ Henning op cit note 16 at 259.

37 Lee v Evans (1964) 112 CLR 276 (HC of A) 283.

%% Lee v Evans supra 285-286; Securities and Exchange Commission v Sunbeam Gold Mines Co 9 Cir
1938, 95 F 2d 699, 701, where it was said that to determine the distinction ‘between ‘public’ and
‘private’ in any particular context under which the distinction is sought to be made it is essential to
examine the circumstances and to consider the purposes sought to be achieved by such distinction’.
**11985] HCA 64 (1985) 157 CLR 201.

2 Corporate Affairs Commission (SA) v Australian Central Credit Union supra 211.



offer.*! Simply put it means that, should an offer be made to all property owners in
South Africa and Mr X, a property owner in Cape Town receives the offer, the test
should not be focused on Mr X who has received the offer but rather on the fact that
anyone who owns property in South Africa can accept the offer. Mr X can therefore;
pass the offer on to his cousin who resides in Pretoria, thereby implying that the offer
is open to anyone who has the means of accepting the offer.

An ‘offer to the public’ had to be a general invitation made to the public; that
is, ‘an invitation to all and sundry of some segment of the community at large, in
other words, within that sufficient area of the community the invitation must be
general in the sense that it is capable of being acted upon by any member of the
public’.*> Implied by the foregoing statement is the absence of a distinguishing
characteristic shared only by the segment of the community, however should the
distinguishing characteristic be present; it is there to be used by the offeror only as a
means of limiting the extent of the offer.”” Consequently, a selection criterion may
be used for selection and not as a prerequisite for acceptance of the offer, resulting in
an ‘offer to the public’;** this also speaks to the generality of the offer. Consequently,
the indifference of the offeror to the identity of the offeree who accepts the offer,
essentially gives the offer its ‘public’ character as it is a general offer.*’

To determine that an offer is made to the ‘public’, one must make a factual
enquiry as to the true nature of the offer, and not on the manner of communication
used to make the offer.*® This is achieved by considering whether, by inference, the

47

offer is capable of acceptance by any member of the public;”’ that the terms of the

offer are ones made to the public, and the number of offerees that the offer has been
made to infer the notion of ‘public’.*® To get a comprehensive understanding of what
constitutes an ‘offer to the public’, it is not sufficient to look at each factor

individually; the matter should be approached in a holistic manner.

* Governments Stock & Other Securities Investment Co Ltd v Christopher 1956 1 All ER 490 493;
Lee v Evans supra note 37; Corporate Affairs Commission (SA) v Australian Central Credit Union
207 supra note 39 at 62; MS Blackman op cit note 24 at 6-4.

*2 Lee v Evans supra 285-286.

* LexisNexis (South Africa) Meaning of ‘offer to public’ available at
http://butterworths.uct.ac.za.ezproxy.uct.ac.za/nxt/gateway.dll/dc/16ba/g9ba/qaca/6z61/7261/a06f/f06f?
f=templates$fn=default.htm$vid=mylnb:10.1048/enu accessed 15 October 2012.

* Hurst v Vestcorp Ltd (1987) 13 ACLR 17 CA (NSW) 43.

* Lexis Nexis Meaning of “offer to public’ op cit note 43.

* Australian Softwood Forests Pty Ltd v Attorney-General (NSW) (1981) 148 CLR 121 (HC of A)
143; O’Brien v Melbank Corp Ltd (1991) 7 ACSR 19 (VIC) 29 30 37.

*7 O Brien v Melbank supra 29 30 63 64.

* Hurst v Vestcorp Ltd supra note 44 at 25-6 ; O Brien v Melbank supra 30 37.



Section of the public

The statutory definition of ‘offers to the public’, in the 1973 statute included an offer
to any ‘section of the public’.*’ This extended the ordinary meaning of the term, and
as such, it had been held that the inclusion of ‘a section of the public’ spread the
ordinary meaning of the ‘public’ beyond its legislated boundaries and ‘eliminated the
dichotomy between an invitation to the public at large, and an invitation to a select
group to whom and to whom alone the invitation is addressed’.”® By virtue of the
extension of the term ‘public’ it allowed for the inclusion of ‘matters which
otherwise would not be encompassed by it and to avoid possible uncertainty by
expressly providing for the inclusion of particular borderline cases’.”’ Thereby,
allowing the section to be proactive rather than reactive, in protecting investors.

To determine whether a group to whom an offer had been made was a
‘section of the public’ reference was made to the specific circumstance of the case at
hand and could not be determined in the abstract.’*> It has been suggested that in
order to differentiate a group from a ‘section of a public’ the standpoint of the offeror
had to be taken into account, which led to the pertinent question, of whether a
‘reasonable person’ in the offeror’s shoes considering to make an offer to the group
would see it as a ‘section of the public.””® To appropriately respond to the question,
the reasonable person had to take into account the relationship between the offeror
and the group, the rational connection between the offer made and the common
characteristics of the members of the group, and also had to ensure that the
relationship existed prior to the offer being made.’® If the relationship was
established only after the offer was made then this would strongly indicate that the
group is a ‘section of the public’. One therefore should be cognisant of the fact that
none of the aforementioned individual factors alone was conclusive proof that the
offer was one made to a ‘section of the public’.”® Furthermore, another criterion that

could have been used to distinguish a public offer from a private offer was by reason

of the offerees’ previous relationship with the offeror, that they had a ‘substantially

* Companies Act 61 of 1973 142.

*® Corporate Affairs Commission (SA) v Australian Central Credit Union supra note 39 at 206-207.
*! Ibid at 206-207; 61-62.

> Ibid 201 208 212.

> Ibid at 201 212-13.

>* MS Blackman op cit note 24 at 6-7; Corporate Affairs Commission (SA) v Australian Central
Credit Union supra note 39 at 208.

> O’Brien v Melbank supra note 46 at 38-39.



different or greater interest in the offer’ than other offerees” who did not share the
special relationship with the offeror, would have had in the offer.’®

In the event where an offer was made by a random person and there was the
absence of a rational connection between the common characteristic which alienates
the members of the group from other members in the community, and the nature of
the offer made to them, the group prima facie would constitute a ‘section of the
public’ for the purposes of the offer.”’ If, however, under the circumstances there
was the presence of ‘“some subsisting special relationship between the offeror and
the members of a group or some rational connection between the common
characteristic of members of a group and the offer, the question whether the group
constituted a ‘section of the public’ for the purposes of the offer” would be
determined by taking onto account a variety of factors of which the most significant
would be: the number of persons comprising the group; the antecedent relationship
between the offeror and the members of the group; the nature and content of the
offer; and the significance of any particular characteristic which would identify the
members of the group and any connection between that characteristic and the offer.”®

In the process of determining whether, a particular group was a ‘section of
the public’, one had to take a close examination of the common characteristic shared
by the group. Should the shared characteristic be well-defined and restrictive this was
considered suggestive of the group to be a private group.” When a group was said to
be well-defined and restrictive it meant that there were limitations and restrictions on
who could be a member, and on the number of people that could be in the group.®’

Consequently, to be an offer to a ‘section of the public’, that section had to be
of the ‘public’,“ in other words, no offer was an offer to the public unless it was
‘public’ in character.®” Furthermore, where that characteristic was absent, the offer

did not fall within the statutory definition and reliance upon the provisions of the

*® MS Blackman ‘Companies’ LAWSA Part 1 Vol 4 para 147 citing the Corporate Affairs Commission
case as authority.
> Corporate Affairs Commission (SA) v Australian Central Credit Union supra note 39 at 8.
*¥ Ibid see also Lee v. Evans supra note 37 at 287; Australian Softwood Forests Pty. Ltd. v. Attorney-
General (N.S.W.) 121.
ZZ Corporate Affairs Commission (SA) v Australian Credit Union.supra note 39 at 10.

Ibid.
o Ibid at-208 212; 62 65; Hurst v Vestcorp Ltd supra note 44 at 31.
82 Lee v Evans supra note 37 at 285-286; Corporate Affairs Commission (SA) v Australian Central
Credit Union supra note 39 at 207-208 212.



1973 Act was made redundant, as it would be in substance a private offer as opposed

to a public offer.

Subscription
A final issue for consideration is the meaning of the term ‘subscription’ found in

s 145. Notably unlike the meaning of an ‘offer to the public’ the 1973 Act did not
define an offer for ‘subscription’.®’> Therefore, the use of foreign and local case law
was key in determining the meaning of the term.

Of fundamental importance is the British case of Governments Stock & Other
Securities Investment Co Ltd v Christopher® (‘Christopher’). In that case, a British
Commonwealth Shipping Co Ltd (‘New Company’) offered to acquire all the
preference and ordinary shares and stock in the issued capitals of Union-Castle Mail
Steamship Co Ltd (‘Union’) and the Clan Line Steamers Ltd (‘Clan’), in exchange
for shares in the New Company. Union and Clan, the plaintiffs, brought a motion
before the court, contending that the circular provided by the New Company, which
contained the offer was in fact a prospectus to which s 38 of the British Companies
Act, 1948, applied. Wynn-Parry J held that the offer was not an offer for
‘subscription’; therefore, it did not have to comply with the requirements of the Act

to provide a prospectus. He held that the word,

“subscription” means “taking or agreeing to take shares for cash” and
that it “imports that the person agreeing to take the shares puts himself
under a liability to pay the normal amount thereof in cash”...In
Murray’s Oxford Dictionary, one of the meanings attributed to
‘subscription’ is a promise over one’s signature to pay a sum of
money for shares in an undertaking. I can find no secondary meaning
attributed to “‘subscription” in the Companies Act, 1948. On the
contrary, paras 4, 5 6 and 7 of Part 1 of Sch 4 to the Act clearly
require that “subscription” and “subscribe” involve the notion of
payment in cash. The circular in this case does not invite subscription

for shares for cash. For these reasons I am of the opinion that the

63 MS Blackman op cit note 24 at 6-17.
41956 1 All ER 490 492.
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circular is not a prospectus within the meaning of that word as used in

the Companies Act, 1948.%

Accordingly, ‘subscription’ denotes a payment in cash.

Conversely, the decision in the Australian case of Broken Hill Proprietary Co
Ltd v Bell Resources Ltd®® (‘Broken Hill’) decided not to follow the approach
proffered in Christopher. Instead, the court held that it could ‘see no basis in law or
principle, having regard to the legislative scheme contained in the Companies Code,
for limiting the definition of subscription’.®’ The court was advocating for a broader
meaning of the word, so that a larger range of investors could possibly be protected

by legislation.

Chapter 2: Gold Fields v Harmony Decision

Introduction

There are a number of ways in which companies may ‘effect business combinations’;
one such way is through a takeover.®® A takeover refers to the activity of acquiring
another company’s (‘target company’) securities, in order to give the acquiring
company control over the target company.”” This is synonymous to acquiring the
assets of the target company, by obtaining control through management of the
company by virtue of owning the controlling share of said company.”’ The target
company will subsequently survive the change in ownership.”' Takeover transactions
which result in a change of ownership of a regulated company are ‘carefully
monitored and regulated to ensure that the holders of securities in a company are
treated equality and fairly and have equal access to the same information’.”* In line

with the goal of investor protection, the 1973 Act in s 145(1) stated:

® Governments Stock & Other Securities Investment Co Ltd v Christopher supra note 64 492-493.

% (1984) 8 ACLR 609 617 (SC Vic).

®” Broken Hill Proprietary Co Ltd v Bell Resources Ltd supra note 66 at 617.

*® Maleka Femida Cassim and J acqueline Yeats ‘Fundamental Transactions, takeovers and offers’ in
Farouk HI Cassim et al (eds) Contemporary Company Law 2 ed (2012) 675.

* HS Cilliers, ML Benade, & JJ Henning op cit note 16 at 459.

" Ibid at 460.

7! Ibid.

’? Maleka Femida Cassim and J acqueline Yeats ‘Fundamental Transactions, takeovers and offers’ op
cit note 68 at 731.
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No person shall make any offer to the public for the subscription for

shares unless it is accompanied by a prospectus complying with the

requirements of this Act and registered in the Companies Registration

Office, and no person shall issue such a prospectus which has not been

so registered.

The section established the requirements that a company wishing to offer its
securities for ‘subscription’ to the public had to comply with.”” Therefore the
document commonly known as the prospectus connotes investor protection. As
suggested before, the mandatory requirement for the provision of a prospectus
creates a duty of full disclosure, which in turn will ensure that the investor has
accurate and appropriate information to make a well informed evaluation of the
proposed investment.

A prospectus was defined as a ‘prospectus, notice, circular, advertisement or
other invitation... offering any shares of a company to the public’.”* However, it has
been pointed out that the prospectus is not the offer but a document that accompanies
the offer.”

The most recent case to have dealt with the issue of investor protection,”® in
respect of ‘offers to the public for the subscription of shares’ under the 1973 Act was
the case of Gold Fields Limited and another v Harmony Gold Mining Limited and
others.”” The decision in the case became the leading authority on the type of offer
that would constitute an ‘offer to the public for the subscription of shares’ until the
enactment of the Companies Act 71 of 2008, which will be discussed in more detail

below.
Gold Fields Limited v Harmony Gold Mining Limited

The Facts

In 2004 Harmony Gold Mining Company Limited (‘Harmony’) made the decision to
acquire shares in Gold Fields Limited (‘Gold Fields’), resulting in the fusion of Gold
Fields into Harmony. This in turn would make Gold Fields a subsidiary of Harmony,

as Harmony would have acquired the controlling shareholding of Gold Fields.

> MS Blackman op cit note 24 at 6-15 (Revision service 3, 2006).

’* Companies Act 61 of 1973 s1(1).

> HS Cilliers, ML Benade, & JJ Henning op cit note 16 at 269.

’® Which refers to the structures in place to safe guard the interests and rights of individuals.
7712005] JOL 13691 (W) ;[2005] 3 All SA 114 (SCA).
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Notably, both companies were listed on the Johannesburg Stock Exchange, London
Stock Exchange, Euronext Paris, and were also quoted in the form of depository
receipts on Euronext Brussels and the New York Stock.

Gold Fields had one billion authorised ordinary shares of which 491 806 265
shares had been issued. Harmony wished to acquire these shares, and on 16 October
2004, they accordingly, approached the directors of Gold Fields with the proposal for
a merger of the two companies. The Gold Fields board requested more information,
however, Harmony did not comply with the request and instead they publicly
announced their offer. The particulars of the offer were such that Harmony was to
acquire from the shareholders of Gold Fields one Gold Fields share in return for
1.275 Harmony shares which were to be issued by Harmony. The offer was made in
two parts. The first part would see Harmony acquire a maximum of 34.9 per cent of
the shares by no later than 26 November 2004. The second part of the offer was for
the balance of the shares of Gold Fields, which was dependent upon various
conditions being fulfilled.

Gold Fields subsequently, made an application to the Witwatersrand Local
Division of the High Court, that the Harmony offer was incapable of implementation,
on the premise that the offer was unlawful and of no force or effect, because the offer
was not accompanied by a registered prospectus in terms of s 145 of the 1973 Act.”
The High Court held that it was a matter of proper interpretation of s 145 of the 1973

Act.”” Accordingly, the High court was faced with two fundamental issues:

i.  whether the taking up of shares in exchange for other shares fell within the
meaning of the term ‘subscription’ as defined in s 145 of the Companies Act
61 of 1973, or whether this term is confined to the taking up of shares for
cash only; and

ii. whether an offer by company A made to the shareholders of company B to
acquire their shares in company B in exchange for shares in company A (in
order to achieve a merger) would constitute an ‘offer to the public’ as

defined in s 142 of the Companies Act 61 of 1973.

’® Gold Fields Limited v Harmony Gold Mining Limited of [2005] JOL 13691 (W) para 3.
79 :
Ibid.
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Goldblatt J held that the term ‘subscription refers to the taking or agreeing to take
shares for cash’ and relied on Christopher.*® As to the second issue Goldblatt J,
found the offer not to constitute an ‘offer to the public’ as the group was not targeted
as a ‘section of the public’, but rather as a ‘specific and peculiar group of persons
who owned specific assets’.”'

Gold Fields then made an appeal to the Supreme Court of Appeal, where the
appeal application was dismissed. However unlike the High Court the Supreme
Court of Appeal relied on the case of Broken Hill Proprietary Co Ltd v Bell
Resources Ltd * to determine that the term ‘subscription’ was an undertaking to take
up shares, not only for cash.*

The decision in Gold Fields v Harmony Gold Mining, had far reaching

consequences on the ‘offer to the public for the subscription of shares’ as such it

shall be considered in detail, and critically analysed in the following section.

Critical analysis of Gold Fields Limited v Harmony Gold Mining Limited
With respect to the definition of ‘subscription’, there are two schools of thought on
the matter.** There is the accepted English common law position that states a
‘subscription’ ‘refers to the taking up of shares for cash which does not include the
taking up of shares in exchange for other shares’.* Conversely, the Australia school
of thought held the term ‘subscription’ to include a share exchange in addition to the
taking of shares for cash.* In Gold Fields v Harmony Gold Mining (‘Gold Fields’),
the High Court followed the English approach, whereas, the Supreme Court of
Appeal followed the Australian approach.

With respect to the issue of what constituted an ‘offer to the public’ as
defined in s 142 of the 1973 Act, both the High Court and Supreme Court of Appeal
considered the decisions in Australian Control Credit Union v Corporate Affairs

Commission®’ (‘Corporate Affairs Commission’) and TNT Australia (Pty) Ltd v

* Ibid at para 10.

* Gold Fields Limited v Harmony supra note 78 para 12.

82 (1984) 8 ACLR 609.

® Broken Hill Proprietary Co Ltd v Bell Resources Ltd atl0.

# Maleka Femida Cassim ‘Gold Fields v Harmony. A Lost Opportunity To Clarify Section 145 of the
Companies Act’ 122 S. African L.J. 269 2005 at 269.

% Ibid; Governments Stock and Other Securities Investment Co Ltd v Christopher supra note 64.

% Broken Hill Proprietary Co Ltd v Bell Resources supra note 82 at 609.

%7 Supra note 39 at 718.
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Normandy Resources®® and held that the Harmony Gold offer was not an offer to the

public, and accordingly did not require a prospectus.

Subscription

Use of the dictionary by the court

Subscription generally refers to ‘an acquisition of unissued shares directly from the
company, by way of an application to the company, which then allots and issues the
shares to the subscriber’.* When Goldblatt J sitting in the High Court looked at the
term ‘subscription’, he acknowledged that the term was not defined in the 1973 Act,
however, in an effort to define the term he considered the judicial opinion of Wynn-
Parry J in Governments Stock and other Securities Investment Co Ltd v Christopher”®
(‘Christopher’). In that case his lordship held that in the context of a ‘subscription’
for shares, the ordinary meaning of the word is the ‘taking or agreeing to take shares
for cash’.’ His lordship, based his reasoning on three factors, the meaning of the
term as derived from the Murray’s Oxford Dictionary which was ‘a promise over
one’s signature to pay a sum of money for shares in an undertaking’; reliance on
previous decisions, for which he did not provide any justification as to why the
decisions supported his decision; and lastly an unsupported statement referring to
paragraph 4-7 of Part 1 of Schedule 4 of the Companies Act 1948, claiming a similar
meaning of the term; that is ‘subscribe’ involves the notion of payment in cash.”> Of
particular importance, is the reliance by the High Court in Gold Fields on paragraph
21 of Schedule 3 of the 1973 Act, which was the equivalent of paragraph 4 of
Schedule 4 of the English Companies Act, 1948 as justification to follow the
decision laid down in Christopher,” this shall be considered in detail below in
reference to s165 of the 1973 Act. However, the High Court’s reliance on
Christopher can be criticised as the court is following unsubstantiated ratio decidendi
by his lordship, there might very well have been other factors he considered that
might be peculiar to that case or English law at the time that would have no bearing

on the circumstances in Gold Fields.

 TNT Australia (Pty) Ltd v Normandy Resources NL (1989) 15 ACER 99.

% Governments Stocks & Other Securities Investment Co Ltd v Christopher supra note 64; Maleka
Femida Cassim op cit note 84 at 273.

% Supra note 64 at 492-493.

*! Governments Stocks & Other Securities Investment Co Ltd v Christopher supra note 64 at 492-493.
%2 Maleka Femida Cassim op cit note 84 at 270.

** Ibid.
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The Supreme Court of Appeal took a contrary position to that of the High Court. The
court found the definition of the term ‘subscription’ expounded in the English case of
Christopher to be restrictive and incorrect.”* Instead, the Supreme Court of Appeal
relied on the meaning of the term ascribed to it by the Shorter Oxford English
Dictionary which is ‘to promise over one’s signature to pay (a sum of money) for
shares in an undertaking’.” It further held that the ‘words in parenthesis indicated
that, that part of the definition of ‘subscribe’ is not universally applicable’, and that
the dictionary meaning ‘does not require the consideration to be in cash (although
that is usual)’.”® This meaning was relied upon by the Supreme Court of Appeal in
support of its decision that a share exchange is considered a ‘subscription’. It is
important to note that the dictionary meaning of the term ‘subscribe’ cannot be relied
upon exclusively to determine its true meaning, because it is not ‘universally
applicable’,”” there are numerous dictionaries with different meanings of the same
word, with none of the dictionaries providing authority on which the meaning of the
word is based. How then does one decide which dictionary to use? Consequently, the
court can be biased to a particular dictionary; the court may end up choosing a
dictionary that best supports its views, therefore any legal analysis must take into
account the inherent limitations of the dictionary used.”® Accordingly, it has been

suggested that,

judges should use dictionaries with the understanding that words
‘never stand by themselves,” but rather ‘derive their meaning from
context and their background in the relevant culture.” Without context,
a word is meaningless. And without considering context, so too is the

use of a dictionary to define a single statutory term.”

It is respectfully submitted that both the High Court and he Supreme Court of Appeal
in Gold Fields should have considered more than one dictionary, and in particular
should have consulted a South African dictionary in determining the meaning of the

term ‘subscribe’, as it would be unique to the South African context.

** Gold Fields Limited v Harmony Gold Mining Limited supra 77 at para 9.

% Ibid para 8.

% Ibid para 8-9.

°7 Maleka Femida Cassim op cit note 84 at 270.

% Philip P A. Rubin ‘War of the Words: How Courts Can Use Dictionaries in Accordance With
Textualist Principles’ Duke Law Journal Vol. 60 (2010) at 190.

“Ibid 189.
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The use of case law by the court

The Supreme Court of Appeal disagreed with the English law approach and instead
followed the Australian law approach as expounded by Hampel J in Broken Hill,'"
namely that the decisions cited in Christopher ‘does not support the construction that
was placed on the meaning of ‘subscription’, as meaning the taking of, or agreement
to take, shares for cash, but rather that a ‘subscription’ would encompass an offer to
take up shares in exchange for other shares’. MF Cassim has cogently, pointed out,
that the Supreme Court of Appeal in Gold Fields and the court in Broken Hill, were
remiss in not providing the rationale behind their reason in dismissing the decision in
Christopher.”!

Clearly this has an impact on the doctrine of precedent.'” It is respectfully
submitted that the failure by the Supreme Court of Appeal in providing the
justification for following Broken Hill did not provide basic guidelines for
interpreting the law for other courts dealing with analogous situations. Lower courts
have no way of determining how the Supreme Court of Appeal reached its decision
or why the court followed the Australian approach in Broken Hill.

Consequently, MF Cassim, agrees with the decision by Hampel J in Broken
Hill and Nugent JA in Gold Fields, in that the application of the authorities cited in
Christopher to the facts is questionable.'” Although the cited authorities may
possibly provide support for the decision in Christopher, it is doubtful that the
‘decision necessarily follows from the judgments referred’.'® Accordingly, she
convincingly, points out that ‘some justification and reasons on why these decisions
could correctly be extended to the facts of Christopher is sorely lacking’.'” In
Christopher the court cited Chicago Railway Terminal Elevator Co v Inland Revenue

106 (‘Chicago Railway’) and Brown v Inland Revenue Comrs, 107" (‘Brown”)

Comrs
these two decisions provide credence to the suggestion that an ‘exchange is not the

equivalent of a ‘subscription’, albeit, both decisions were decided in the context of

1% Supra note 82.

% Maleka Femida Cassim op cit note 84 at 271.

? which requires courts to follow the binding decisions of coordinate and higher courts.

'% Maleka Femida Cassim op cit note 84