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ABSTRACT

This work gives an overview of the resolution of individual labour disputes through conciliation
in Germany and South Africa. In a rapidly evolving labour environment, parties have an
increased interest in obtaining legal clarity on the outcome of a dispute. Neither employers nor
employees can afford delays. Access to justice is essential. An amicable settlement serves this
aim and is likely to bring the dispute to a swift end in a speedy and inexpensive proceeding.
Thus Germany and South Africa both developed a mechanism of mandatory conciliation as the
starting point of every individual rights dispute, which aims to grant easy and fast access to
justice at a low cost. In South Africa the Commission for Conciliation, Mediation and
Arbitration (CCMA) has been established to resolve individual labour disputes through
conciliation. In Germany a preliminary conciliation hearing takes place before the chairperson
in the Labour Court of first instance. This work aims to critically assess the conciliation
procedure in both countries, illustrate similarities and differences and suggest improvements.
The question that arises is: what are the significant elements in the conciliation procedure of
both countries and how do these elements impact the process and success rate? This research

attempts to answer this question.
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A critical assessment of the conciliation hearing in Germany and South Africa from a
comparative point of view

A. Introduction

The nature of the labour relationship is such that disputes between an employer and an
employee arise frequently. As a result, it is important to have procedures and
mechanisms in place to resolve individual labour disputes when they arise.

In Germany as well as in South Africa individual labour disputes are resolved
by special institutions which include labour courts and administrative boards. Such
institutions and procedures aim at making the individual dispute resolution system
more accessible to everyone by resolving the unequal power relationship between the
parties of an employment relationship while balancing cost and time efficiency.

In South Africa the Commission for Conciliation, Mediation and Arbitration
(CCMA) has been established to resolve individual labour disputes through
conciliation. In contrast, in Germany a preliminary conciliation hearing takes place
before the chairperson in the labour court of first instance. It is therefore particularly
interesting how both countries developed two mechanisms to fulfil the same aim, that
are however, delivered by two completely different institutions, in South Africa
through an administrative board, in Germany through the judiciary.

This work will therefore focus on examining the main elements of conciliation
in both jurisdictions. It will be divided in three chapters. In the first section, I will
explain how an individual right dispute is defined in both countries. The second section
concerns the individual labour dispute resolution system as a whole. In order to get a
better understanding on the similarities and differences of the conciliation hearing in
both countries, it is important to have a general understanding about the differences
between both individual dispute resolution systems. I will therefore, firstly consider
the legislative framework of each system, secondly, its historical development as a
separate system of labour law and thirdly, the main institutions. The third section
concerns the conciliation procedure. In this section I will firstly, discuss the
jurisdiction of the CCMA in conciliation hearings as well as the jurisdiction of the
Labour Court of first instance in Germany. Secondly, I will demonstrate key elements
of the conciliation hearing in both countries. Thirdly, I will assess similarities and

differences between both systems. Finally, in the conclusion, I will make suggestions



on how both systems could improve their process by implementing key features from
each other that would further improve their success rate.

This work does not intend to assess whether one system works better than the
other. Rather, it aims to illustrate that, while social and economic conditions in both
countries are not comparable, both mechanisms provide solutions to challenges that
arise in each individual labour dispute resolution system.

Thus, this work engages with the question of what significant elements in the
conciliation procedure of both countries are and how these elements impact the

process and success rate.

B. The scope of an individual rights dispute

This work focuses only on the labour dispute resolution system in individual rights
disputes. Thus, the question arises how an individual rights disputes can be defined
and distinguished from other labour disputes.

The International Labour Organisation that aims to set international labour
standards defines an individual labour dispute as the following: ‘a disagreement
between a single worker and his or her employer, usually over existing rights. It can
also include situations in which a number of workers disagree with their employer over
the same issue, but where each worker acts as an individual.’! Thus, an individual
rights disputes concerns the employment relationship between employers and
employees.

In Germany, starting point for the definition of what constitutes an individual
rights disputes is section 2(1) Point 3 of the Labour Courts Act (LCA).? It stipulates
that an individual rights dispute must arise from an employment relationship that exists
between the parties or that previously existed between them or that they intended to
establish.> However, it must be distinguished between individual labour disputes as
opposed to collective labour disputes. The labour court’s competence in Germany
covers both areas and the distinction sometimes becomes blurred. Yet, collective
disputes usually involve groups of employees —represented by a trade union and

concern trade unions’, works councils’ and employers' associations activities and

! Labour dispute systems: Guidelines for improved performance ILO 2013, available at

https://www.ilo.org/ifpdial/informationresources/publications/WCMS_211468/lang--en/index.htm.

2 Weiss, Manfred, Schmidt, Marlene, Hlava, Daniel, Labour Law and Industrial Relations in Germany
2020 Kluwer Law International, part I chapter 9.

3 Section 2 (1) Point 3 of the LCA.



behaviours as well as the interaction between the two sides of industry while individual
labour disputes cover — in most cases — an individual employee and employer.* In
addition, labour disputes in Germany are divided into ‘disputes of rights’ and ‘disputes
of interests’. When collective bargaining fails to establish an agreement on
employment terms, interest disputes occur.’ Extrajudicial techniques such as
arbitration and mediation are commonly used to resolve them.® Because interest
disputes are not adjudicated on the basis of legal standards, statutory courts have no
substantial role to play in this situation. For example, in disputes between work
councils and management, arbitration awards on appeal can only be heard by labour
courts on the question whether the arbitration committee has exceeded its discretion
in the particular case, thus, ‘the court cannot replace the decision by its own’.” Also
disputes between trade unions and employer’s associations on the terms of a collective
agreement can, if not resolved through voluntary mediation, only be solved by
industrial action in the form of lock-out or strike.® In contrast to that, individual rights
disputes are generally solved through specialised labour courts.

In South African labour law, an individual rights dispute can arise ‘from the
employment contract itself and from the regulatory framework such as legislation,
collective agreements and workplace agreements’ that govern the employment
relationship.” While the distinction between individual and collective labour law plays
an important role, the labour legislation does not directly distinguish between
individual ‘rights disputes’ and ‘interest disputes’. However, the distinction is
embedded in terms of the institutions and processes of the Labour Relations Act 66 of
1995 (LRA). In section 64(1)(c), for example, the LRA provides that employees may
not strike ‘if the issue in dispute is one that either party has a right to refer to arbitration
or the Labour Court in terms of this Act’.!° Thus, the Act divides disputes into those
that may be referred to arbitration or to adjudication — which is mainly the case with

disputes of right — and those disputes that may be subject to industrial action — which

4 Weiss, Manfred ‘Labour Dispute Settlement by Labour Courts in Germany’,1994 15 ILJ 1, at p. 1.

5 Fornasier, Matteo ‘Streitbeilegung im Arbeitsrecht: Eine rechtsvergleichende Skizze‘, Rabels
Zeitschrift, 2017, at p. 541.

® Schregle, Johannes ‘Die Regelung von Arbeitsstreitigkeiten aus rechtvergleichender Sicht’,
GewerkMH 1980.

7 Weiss op cit note 4 at p. 1.

8 Ibid.

® Grogan, John (2010) Labour Litigation and Dispute Resolution, p. 11.

10 Section 64 (1)(c) of the LRA.



is generally the case with disputes of interest.!! Thus, just as in the German context, a
dispute of interest generally — but not always — forms part of collective labour law and

is therefore not the subject of this work.

C. The individual labour dispute resolution system!?

In order to get a deeper understanding about the importance of the conciliation hearing,
one needs to understand how it is embedded into the Individual Labour Dispute
resolution system of each country. For this purpose, the main legislative instruments

and statutory institutions will be highlighted.

[. The main legislative instruments

1. Germany

In Germany, the core instrument for individual labour law disputes is the Labour
Courts Act (LCA). This Act was enacted in 1953 and defines the competences and
composition of the labour courts, the appellate labour courts and the Federal Labour
Court as well as the procedural rules.!® In addition, the LCA is supplemented by the
Code of Civil Procedure (CCP), which is also applicable in Labour Court proceedings
with a few exceptions stated in section 46 of the LCA. Furthermore, in relation to
labour rights disputes, Art. 95 of the Basic Law in conjunction with section 48(1)
LCA and sections 17 to 17b of the Courts Act (CA) establishes a separate system of
labour courts in Germany. The preliminary conciliation hearing is found in section 54

of the LCA.

2. South Africa

Just like Germany, South Africa implemented a separate system of labour courts. The
constitution of South Africa in section 169 provides that the High Court ‘may decide
any constitutional matter’ that falls within the exclusive jurisdiction of the

Constitutional Court, or a matter assigned ‘by an Act of Parliament to another court of

! Collier, Debbie & Fergus, Emma & Cohen, Tamara, Du Plessis, Meryl, Godfrey, Shane, Le Roux,
Rochelle, Singlee, Sufinnah (2020), Labour Law in SA Context and Principles, chapter 6.2.2.

12 In this context only the statutory dispute resolution system will be considered, however,
acknowledging that especially in South Africa private dispute resolution agencies play a significant role
in solving individual rights disputes.

13 Section 1, Sections 46ff., Sections 80ff. of the LCA.



a status similar to a High Court’,'* and gives room to labour courts to act upon

individual labour law disputes. The core legal instruments in South African Labour
Law are the Labour Relations Act 66 of 1995 (LRA), the Basic Conditions of
Employment Act of 1997 (BCEA) and the Employment Equity Act 55 of 1998 (EEA).
The LRA establishes the labour dispute resolution structure, the institutions and
processes for resolving disputes. The conciliation procedure in the CCMA is

embedded in section 135 of the LRA and further supplemented in the CCMA Rules. !

II. The statutory institutions of labour dispute resolution

In both countries labour disputes are resolved by specialist institutions such as labour
courts, tribunals and administrative boards which are more or less separated from other
dispute resolution forums. In Germany this separation is particularly strong since it is
established by Article 95 of the Basic Law, while in South Africa there still is some

concurrent jurisdiction of the Labour Court with the High Court.!®

1. Historical development

The following will take a look on how the separate system of Labour Dispute
Resolution historically developed in each country and how conciliation became an

essential element of it.

a. Germany

The emergence of separate labour courts in Germany ‘resulted from a general
dissatisfaction with the performance of ordinary state courts in resolving labour

"7 Employers were not satisfied because ordinary state courts were ‘not

disputes.
sufficiently acquainted with the customs and usages of employment’, while workers
‘feared that the courts were biased in favour of employers.’!® Trade unions, in
particular, were mistrustful of the judges of the ordinary courts whom they considered

part of ‘the ruling power elites’.!” Therefore, they promoted the creation of courts

14 Section 169 of the LRA.

15 Rules for the Conduct of Proceedings before the CCMA, 21 February 2020.
16 Section 157 (2) of the LRA.

17 Fornasier op cit note 5 at p. 541.

13 Ibid.

19 Weiss op cit note 4 at p. 3.



where not only professional judges but also lay members from labour would
participate. 2°

Initially, specialized courts for labour disputes were a regionally limited
phenomenon.?! Under French occupation in the beginning of the 19™ century, courts
were set up on the model of the French conseils de prud'hommes in Rheinland and in
GroBherzugtum Berg.?? In France, the conseils de prud'hommes operated as a lowest
level court for individual disputes. Disputes were resolved by a judgment only if
conciliation failed by the court. Judges were not professionals, rather laypersons from
the employers and the employees side.??

In 1890 the industrial courts and in 1904 the commercial courts in Germany
followed this example. They were established as a tripartite court composed of two
laypersons and one chairperson, who had to be a professional judge or higher civil
servant. However, they only had jurisdiction to settle individual rights disputes of
factory workers, commercial clerks and apprentices and were only courts of first
instance, thus, their decisions were subject to appeal by ordinary courts.?* Yet they
served as the predecessor of Germany’s modern labour court system.

After World War I trade unions were the main initiator for an autonomous labour
court system disconnected from the ordinary courts. The more labour law as a
separate system with influences of both- individual and collective elements-
developed, the more it became evident that civil law courts were not capable of
handling the specific problems that typically arise in the employment relationship.
Therefore, a separate labour court system was introduced in Germany by the Labour
Courts Act in 1926.%° It distinguished between individual rights and interest disputes.
For individual rights disputes the Act created a separate system of labour courts.
However, proceedings in the second and third instance were still part of the ordinary
civil courts, handled by labour chambers. Only under the LCA of 1953 an independent

labour court system with three instances was established.?¢

20 Weiss op cit note 4 at p. 3.

2! Fornasier op cit note 5 at p. 544.

22 Junker, Abbo Grundkurs Arbeitsrecht, § 12 Rn. 837.

2 Ibid.

24 Ramm T ‘Labor Courts and Grievance Settlement in West Germany’ in B Aaron Labor Courts and
Grievance settlement in Western Europe (1971) at p. 84.

25 Reichold, Hermann Arbeitsrecht, § 5 Rn. 8.

26 Junker op cit note 22 at § 12 Rn. 835.



The system proved to be working over the years and labour court decisions
found great acceptance with employers, employees and trade unions. Trade unions
‘emphasized the high level of acceptance enjoyed by labour court decisions.’?’
Labour law in Germany is mainly judge-made law and therefore the development of
labour law through a highly specialized judiciary was seen to be necessary. Moreover,
the procedural rules of the labour court system are ‘specifically tailored to the
characteristics of employment relations’, thus, found to accommodate the needs of
both- employers as well as employees - in the best possible way.?®

As for the conciliation procedure, one can trace its development back to the
early beginnings of the industrial and commercial courts.?’ The Industrial Courts Act
(ICA) from 1890 introduced a preliminary conciliation hearing in labour law matters.
It specified that ‘if the parties appear at the hearing, the industrial court shall work
towards an amicable settlement of the dispute. It may attempt conciliation at any stage
of the proceedings and shall repeat it at the end of the hearing’.>® The current wording
of the conciliation hearing in section 54 of the LCA has its roots in section 495 of the
Code of civil procedure from 1924. Although the wording is very similar, section 495
of the Code of civil procedure from 1924 did not establish specific rules for the
conciliation hearing itself, thus left it to the discretion of the judge to decide how to
conduct the conciliation. Moreover, the conciliation hearing in the civil procedure and
the labour law conciliation hearing differed in another significant point. While in the
civil procedure, conciliation was initiated by a separate application before the
submission of a claim to the court, thus, took part completely isolated from the court
procedure, in labour proceedings it already formed part of the court hearing, which is

still the case today.?!

b. South Africa

The first labour legislation in South Africa that established mechanisms for dispute
resolution was the Industrial Conciliation Act of 1924, which was later amended by

the Labour Relations Act of 1956.32 At that time, ‘labour dispute resolution took place

27 Waas, Bernd ‘Germany’ in ILO Publication Resolving Comparative Individual Disputes, A
comparative overview, 2016, at p. 157.

28 Ibid.

2 Kramer, Barbara Giiteverhandlung- Prozessuale Schlichtung im Arbeitsrecht, at p. 377.

30 Section 39 of the ICA.

31 Kramer op cit note 29 at p. 378.

32 Industrial Conciliation Act of 1924; Labour Relations Act 28 of 1956.



in the industrial councils, conciliation boards and the Industrial Court as well as in the
Labour Appeal Court and Appellate Division of the Supreme Court, which was acting
in its statutory capacity as the highest court in labour matters.’3* The civil courts also
played an important role in labour matters, especially in actions of breach of contract
or judicial review.**

However, the old dispute resolution institutions were not successfully
resolving disputes. In the Explanatory Memorandum of the draft Labour Relations

Bill, the drafters noted:

‘The existing statutory conciliation procedures are not user friendly. Successful
navigation through them requires a sophistication and expertise beyond the reach
of most individuals and small business. Errors made in the initiation of
conciliation procedures are often fatal to an applicant's claim for relief. The merits

of the dispute often get lost in a thicket of procedural technicalities.’*

In addition, the drafters highlighted a lack of resources, personnel who were
poorly paid and insufficient training. The industrial court was positioned outside of
the formal judicial hierarchy, and it did not have the status of a High court. The
industrial court’s processes with appeals to the Labour Appeal Court and the
Appellate Division was too technical and thus inaccessible. That led to increased
costs and lengthy delays.’® For example, it took up to three years before an unfair
dismissal case was determined by the Appellate Division®” and especially the poorest
people, in particular agricultural workers and domestic servants lacked protection
against the employers. Because of the complexity of court procedures, they were
often denied access to dispute resolution because they were often not unionised and
had no financial means to afford legal services.®

Moreover, the drafters of the LRA from 1995 criticised the fact that exclusive

jurisdiction over labour matters was neither given to the Industrial Court nor to the

33 Grogan op cit note 9 at p. 2.

34 Ibid.

35 Explanatory Memorandum on the Labour Relations Bill (1995) 16 ILJ 278.

36 Steenkamp A./Bosch C. (2012), ‘Labour dispute resolution under the 1995 LRA: problems, pitfalls
and potential’, 2012, AJ 120.

37 Explanatory Memorandum on the Labour Relations Bill (1995) 16 ILJ 278.

38 Christie, S. (1998) ‘One-stop shopping: has the CCMA made dispute resolution any easier?” Track
Two: Constructive Approaches to Community and Political Conflict, 7(2), available at https://journals-
co-za.ezproxy.uct.ac.za/doi/pdf/10.10520/EJCI111715.



LAC, thus, they concluded that the ‘overlapping and competing jurisdictions and the
use of different courts prevent the development of a coherent and developing
jurisprudence on labour relations.”

Furthermore, the unsuccessful resolution of dispute through Industrial
councils and conciliation boards is displayed in the statistics of the Department of
Manpower. The success rate was 20% for conciliation boards and less than 30% for
industrial councils. At the same time independent mediation and arbitration services
became more popular. Their success rate in South Africa was over 70%.4

Thus, the LRA from 1995 aimed to address these problems by providing what
was lacking in the former system- easier access to the dispute resolution system and
quick and inexpensive settlement mechanisms through conciliation, mediation and
arbitration.*! For this purpose, the LRA created a new institution, the Commission
for Conciliation, Mediation and Arbitration.*? In addition, sectoral bargaining
councils that replaced the former industrial councils were given the responsibility to
resolve disputes in many economic sectors and a specialist system of labour courts
with national and exclusive jurisdiction on labour disputes as well as the status of a

High Court was established.*?

2. The main nstitution

Against this historical backdrop, both countries established a system of specialist

labour law institutions. The most prominent institutions are discussed below.

a. Germany

Labour jurisdiction in Germany is three tiered: it is exercised by the labour courts of

first instance, appellate labour courts and the Federal Labour Court. There are

39 Explanatory Memorandum on the Labour Relations Bill (1995) 16 ILJ 278.

40 Du Toit, D., Godftrey, S., Cooper, C., Giles, G., Cohen, T., Conradie, B. and Steenkamp (2015),
Labour Relations Law, Chapter I, 4.3.

4! Explanatory Memorandum on the Labour Relations Bill (1995) 16 ILJ 278.

42 The CCMA has offices in all nine provinces amounting to 21 regional offices in total.

43 Benjamin, P. (2013) ‘Assessing South Africa’s Commission for Conciliation, Mediation and
Arbitration (CCMA)’ ILO working paper no. 47. Geneva: Governance and Tripartism Department,
International Labour Office at p. 5. The German influence in the drafting of the LRA is outlined in
Selina Rohr (2017) ‘German Works Councils — A Model for South African Workplace Forums?’ (LLM
Dissertation, UCT). The author notes that ‘the task team to draft the LRA was assisted throughout the
drafting process by the ILO and three international experts, one of whom was Manfred Weiss, a German
Labour Law and Comparative Law Professor at the University of Frankfurt.” See also Weiss, Manfred
(2005) ‘Trade unions and institutionalised workers' participation: the German experience’ Law,
Democracy & Development Vol. 9, No. 2.



currently 113 labour courts of first instance and 18 appellate labour courts that are
financed by the individual states. The Federal Labour Court in Kassel, however, is
administered by the Federal Minister of Labour and Social Affairs and the Federal

Minister of Justice.**

(1) Labour courts of first instance

The first instance labour courts are composed of panels, each with a professional judge
as chairperson and one lay judge from both the employer and employee sides.* The
practise of lay judges has a long tradition in the German labour dispute resolution
system. It goes back to the Trade Courts Act of 1890 and the principle was kept ever
since.** ‘Lay judges have expert knowledge and practical experience. Their
participation ensures that the career judges must explain their reasoning and reduces
the risk that an approach is one-sided.’*” Also, ‘empirical research suggests that where
lay judges are involved a greater rationality and legitimacy can be observed’.*® Lay
judges are appointed for a term of five years by the Minister of Labour and Social
Affairs from a list submitted by labour organizations and employer’s associations as
well as trade unions.*’

In order to be appointed as a lay judge, the employer or employee must be at
least 25 years old and live or work in the judicial district of the court and be a German
citizen.>® Lay judges are given the same judicial power as career judges.’!' Thus, in the
decision-making process, their vote counts as much as the one from the professional
judge, which in practise means that the professional judge in labours courts of first

instance can be out-voted by the lay judges.>?

(2) Appellate labour courts

Appellate labour courts, as courts of second instance, have exclusive jurisdiction to

hear appeals against decisions of the labour courts of first instance. Just like the courts

4 Junker op cit note 22 § 12 Rn. 839.
45 Section 16(2) of the LCA.

46 Waas op cit note 27 at p. 159.

47 Ibid.

48 Ibid.

49 Section 20(2), 37, 43 of the LCA.
50 Section 21(2) of the LCA.

51 Waas op cit note 27 at p. 139.

52 Weiss op cit note 2.



of first instance, they are composed of panels each with one professional judge as a
chairman and two lay judges.’® The minimum age of the lay judges in the Appellate
court is 30 years and in order to become a lay judge in this court the person should
have served in the Labour Court of first instance for at least five years.>* In addition,
the professional judges of the labour courts of first instance as well as the appellate
labour courts are appointed by the Ministry of Labour and Social Affairs of the state,

where they are serving.

(3) The Federal Labour Court

The Federal Labour Court can hear appeals of judgements by the Appellate Labour
Court and consists of nine senates composed of a chairperson, two associate judges
and one lay judge from each of the employee and employer groups.>> However, lay
judges in the Federal Labour Court are supposed to have special insights in labour
matters, thus they should have served in the Labour Court of first instance or the
Appellate Labour Court for several years already. Another speciality of the Federal
Labour Court is that a grand senate is formed. It consists of the president of the Federal
Labour Court, one professional judge from each of the senates and three lay judges
from each of the employee and employer groups.’® The grand senate has two tasks:
Firstly, it must be called upon if a senate wishes to deviate from the decision of another
senate or the grand senate. Secondly, one of the nine senates of the Federal Labour
Court can refer a decision to the grand senate on a question of fundamental importance
if, in the opinion of the senate, this is necessary in order to develop the law or to ensure

uniform case law.>’

(4) Non-specialized courts

In addition to the three tired system, the Federal Constitutional Court of Germany and
the European Court of Justice, as institutions not specialized in labour matters, can
also play a role in shaping labour dispute resolution. In the context of labour law, the

Constitutional Court can be called upon to hear a constitutional complaint if a violation

33 Section 35 of the LCA.
34 Weiss op cit note 4 at p. 9.
55 Section 41(2) of the LCA.
56 Section 46(1) of the LCA.
57 Section 45 of the LCA.



of fundamental rights is asserted®® and a preliminary ruling by another court can be
considered.’® Numerous decisions of significance for labour law originate from the
Constitutional Court, with more in the field of collective labour law, on the Collective
Bargaining Unity Act, in particular on the right to lock out or on co-determination in
companies.®® Moreover, the European Court of Justice gives preliminary rulings in
accordance with Article 267 of the Treaty of the Functioning of the European Union
(TFEU) on a referral from a national court, in particular on the interpretation of the
TFEU and on the validity and interpretation of the acts of the institutions of the Union,
namely the EU directives in the field of labour law, which can also involve labour law

matters.

(5) Arbitration tribunals

Arbitration tribunals in rights disputes rarely play a role in Germany. Even though the
legislative framework governing arbitration tribunals is set out in section 1025-1066
of the Civil Procedure Code, there is only one case where an arbitral tribunal can act
upon request in an individual rights disputes: where the employment relationship is
governed by a collective agreement and the parties of the collective agreement
expressly excluded the jurisdiction of the labour courts; however this only applies to
collective agreements of certain groups such as stage artists, workers in the film
industry or artists.®! Thus, the possibility of excluding state jurisdiction by concluding
an arbitration agreement is very limited in labour disputes and almost redundant in
individual rights disputes. However, in collective rights disputes arbitration tribunals

are used more frequently.5

b. South Africa

The significance of the South African dispute resolution system is that individual
labour disputes are not only solved through the institution of a specialist judiciary but
also through informal tribunals and administrative boards. This has a long tradition.

In terms of the 1995 LRA, several institutions, including the CCMA, the Labour

58 Article 93(1) Nr. 4a of the Basic Law.
59 Article 100(1) of the Basic Law.

60 Junker op cit note 22 § 12 Rn. 841.

61 Section 101(2) of the LCA.
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Court and the Labour Appeal Court were created, and the industrial councils were

transformed into bargaining councils with a range of new functions.®

(1) The CCMA

The CCMA is established in terms of sections 112 to 126 of the LRA as the primary
dispute resolution institution in order to solve individual labour disputes through
conciliation and arbitration. It has juristic personality and is an independent statutory
body that does not belong to and is not controlled by any political party, trade union
or business.** However, the CCMA is still an organ of the state, thus its actions and
decisions can be subject to judicial review.%

It is governed by a tripartite Governing Body, which consists of a chairperson
and nine other members, nominated by the National Economic, Development and
Labour Council (NEDLAC) and appointed by the minister for a period of three years.®¢
In addition to governing the CMMA, the Governing Body also ‘appoints and
terminates the appointment of commissioners’ and accredits and subsidises bargaining
councils and private dispute resolution agencies.®’

Each of the 9 provinces of the Republic of South Africa has several offices of
the CCMA and each provincial office has a team of full-time commissioners as well
as part-time commissioners employed on renewable fixed term contracts, who
conciliate, facilitate, mediate and, in some instances, arbitrate disputes. In contrast to
full-time commissioners, who are employees of the CCMA, part-time commissioners,
who handle around 60 per cent of the case load in the CCMA, are independent
contractors.’® Furthermore, ‘CCMA commissioners, unlike Labour Court judges, do
not have to have legal qualifications’, however more senior commissioners are mostly
‘legally qualified or have experience in arbitrating disputes’.%” In general,
commissioners receive extensive training that goes beyond skills in mediation and

arbitration.”®

% Benjamin, P. (2019) ‘South African Labour Law Mapping the Changes - Part 1: The History of
Labour Law and its Institutions’ 40 /LJ 2189.

8 CCMA official website, available at https://www.ccma.org.za/About-Us/Our-People/Commissioners.
%5 Grogan op cit note 9 at p. 44.

% Section 116 of the LRA.

7 Benjamin op cit note 43 at p. 10.

%8 Ibid.

 ILO, National Labour Law Profil: South Africa, available at https://www.ilo.org/ifpdial/information-
resources/national-labour-law-profiles/WCMS _158919/lang--en/index.htm.
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Section 115(1) to (6) of the LRA established the functions of the CCMA. Its
main function is the resolution of disputes through conciliation and arbitration. It
covers individual labour disputes of first instance, as long as bargaining councils or
statutory councils do not exist or are not able to resolve such disputes.”! The first step
in all individual labour disputes is referral to conciliation. Only if conciliation fails,
may the dispute be referred for arbitration to the CCMA or adjudication by the labour
courts. In contrast to conciliation, arbitration is a more formal proceeding and the
commissioner has the power to make a decision, ‘which in most cases is final, binding
and may be made an order of the Labour Court.”’> Moreover, con-arb is a mechanism
where conciliation and arbitration take place in one sitting. The process begins with
conciliation and if the parties are unable to reach an agreement, the same person moves
on to arbitrate the dispute.’?

In addition to its dispute resolution functions the CCMA was also given
responsibilities in dispute prevention, facilitation, institution building, training,
education and providing information to employers, employees and their
organisations.”* Furthermore, the CCMA operates an electronical case management
system to track disputes referred to it and is required to publish information about its
activities, which it does through annual reports.” It also established rules of conduct
for conciliation and arbitration proceedings and is required to review these rules every

two years.”®

(2) Bargaining councils

‘Bargaining councils are joint employer and union bargaining institutions,” established
in terms of sections 27 to 34 of the LRA, for a sector (defined in section 213 as an
industry or a service) and area.”’” They operate in the public as well as the private

sector. Originally, they performed mainly collective bargaining functions. However,

" Mashele, Rapatsa (2018) ‘The Commission for Conciliation, Mediation and Arbitration (CCMA) and
Alternative Dispute Resolution (ADR) in labour relations in South Africa: an appraisal of efficacy and
challenges’ Juridical Tribune, vol. 8(Special).

2 Bhorat, H., Paul, K. and Mncube, L. (2009) ‘Understanding the Efficiency and Effectiveness of the
Dispute Resolution System in South Africa: An Analysis of CCMA Data.” Working paper no. 09/137,
1 July 2009.

73 Section 191(5A) of the LRA; for problems which can arise with the same Commissioner conciliating
and arbitrating, see Rycroft, Alan (2003) ‘Rethinking the Con-Arb Procedure’ 24 /LJ 699-711.
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76 Section 115(1)(e) of the LRA.

7 Benjamin op cit note 43 at p. 7.



their role expanded under the LRA of 1995 and now they also perform similar dispute
resolution functions as the CCMA for particular industries. The intention behind this
was to ‘shift part of the burden of dispute resolution from the CCMA to private
processes and also to give parties to councils greater control over such processes in
order to tailor them to their needs.””8

There are currently 35 accredited bargaining councils in the Republic of South
Africa, however, a council does not have to be accredited in order to resolve a
dispute.” Yet, councils may only perform dispute resolution functions when a non-
party is involved if the councils have been accredited by the CCMA in terms of
sections 52 and 127 of the LRA or the non-party consents to the jurisdiction of the
council. 3 Accredited bargaining councils perform similar dispute resolution functions
as the CCMA and once a council has been accredited it will appoint a panel of
conciliators and arbitrators to conduct these functions.®! Their responsibility to resolve
disputes arises ‘from the collective agreements concluded in the council and other
statutory instruments.’8? Typically, those agreements deal with ‘minimum wages,
hours of work, overtime, leave pay, notice periods, and retrenchment pay.’3* However,
in contrast to the CCMA, their jurisdiction may only be sectoral, regional or industry-
wide, which at the same time means that they are specialised in that specific industry

and therefore most competent in assisting the parties. 34

(3) The Labour Court

The Labour Court is regulated by section 151 to 166 of the LRA and is established as
a court of ‘law and equity’.®® It consist of a Judge President, a Deputy Judge President
and as many judges as the Judge President considers necessary.®® Each case before the

labour court is heard by a single judge.?” Labour court judges must either be judges of

8 Du Toit et al. op cit note 40 Chapter 111, 4.1.

7 CCMA Annual Report 2019/2020, available at hips://www.ccma.org.za/About-Us/Reports-
Plans/Annual-Reports/Token/Viewlnfo/Itemld/52.

80 Du Plessis, JV, Fouche, MA (2019) 4 practical guide to Labour Law, chapter 19.2.

81 Ibid chapter 19.3.1.
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8 Ibid.
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the High Court or legal practitioners with knowledge and expertise in labour law.%8
Furthermore, NEDLAC plays an important role in the appointment of the judges,
‘enabling the social partners to play an active role in determining the composition of
the Court’.?” The Labour Court has jurisdiction to deal with several disputes. They
range from ‘employment contract and constitutional matters to many other labour
matters, such as matters arising out of the LRA (e.g. some dismissals) and the EEA
(discrimination).”®® The Labour Court also has jurisdiction to review arbitration
awards of the CCMA and bargaining councils, thus, has the power to supervise the
activities of these forums in fulfilling their statutory dispute resolution mandate.’! In
addition, it has concurrent jurisdiction with the High Court.”?> Its concurrent
jurisdiction has been subject to debate and confusion for several years until the issue
finally reached the Constitutional Court in Chirwa v Transnet Ltd & others and the
court ruled that where employees have a remedy under the LRA, ‘the matter falls
within the exclusive jurisdiction of the Labour Court’ and ‘the High Court did not have

jurisdiction in respect of the applicant’s claim’.”

(4) The Labour Appeal Court

The Labour Appeal Court was established as a ‘final court of appeal in respect of all
judgments and orders made by the Labour Court in respect of matters within its
exclusive jurisdiction’.”* It is regulated by section 167 to 183 of the LRA. Matters
before the Labour Appeal Court are heard by three judges sitting in a panel and a
majority decision constitutes a decision of the court.”® In addition, Labour Appeal
Court judges must be judges of the High Court of South Africa.”® The jurisdiction of
the Labour Appeal Court is provided for in sections 172 and 173 of the LRA. It is
limited to appeals against final orders and judgments of the Labour Court. Thus, the
Labour Appeal Court may only hear matters over which the Labour Court has

jurisdiction. ‘Where, however, the Labour Court has wrongly assumed jurisdiction,

8 Grogan op cit note 9 at p. 54.

% Benjamin op cit note 43 at p. 6.

0 Du Plessis et al. op cit note 80 chapter 19.7.
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the Labour Appeal Court may still hear the appeal on that issue, in order to establish
that the Labour Court had no jurisdiction.”®’ In addition, it may determine questions

of law under section 158(4) of the LRA.%®

(5) Non-specialized courts

Non-specialized labour courts, in particular, civil law courts might also have
jurisdiction over individual labour law matters. In the labour law context, the High
Court, for example, has jurisdiction over claims for breach of contract by employees
against their employers and over claims from delict for infringement of rights not
covered by labour legislation.”” Furthermore, in case the High Court has jurisdiction
over a certain contractual dispute, the same applies for the Magistrates’ Court,
however Magistrates’ Courts’ are limited to claims of less than specified values.!®

In addition, the Constitutional Court plays a role in shaping labour dispute resolution.
Just like in the German context, the Constitutional Court can be called upon to hear a
constitutional complaint if a violation of fundamental rights is asserted. Since rights,
such as the one to fair labour practise, are included into the Bill of Rights, ‘a dispute
involving the extent of this right conferred by labour legislation is a constitutional

matter’.10!

D. The Conciliation mechanism

In a rapidly evolving labour environment, parties have an increased interest in
obtaining legal clarity on the outcome of a dispute - for example, on the validity of a
termination - as quickly as possible, as otherwise the execution of the contract will
become more complicated.!?> Neither employers nor employees can therefore afford
delays. Access to a fair dispute resolution mechanism is essential. An amicable

settlement serves this aim and is likely to bring the dispute to a swift end in a speedy

7 Grogan op cit note 9 at p. 58.

%8 Collier, Debbie et al. op cit note 11 chapter 6.7.2.
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and inexpensive proceeding. Thus, Germany and South Africa both developed a
mechanism of mandatory conciliation as the starting point of every individual rights
dispute, which aims to grant easy and fast access to justice at a low cost.

This chapter will therefore engage with the conciliation mechanism. It will
firstly, look at the jurisdiction in conciliation; secondly, look at the core elements of
the procedure, and thirdly, capture the main similarities and differences in both

countries.

I.  Jurisdiction in conciliation hearings

1. Germany

As already seen above, the labour courts are the most dominant factor of conflict
resolution in German labour law. This is also the reason why labour courts have a wide
jurisdiction in individual rights disputes. Since the preliminary conciliation procedure
forms part of every labour court hearing of first instance, the jurisdiction of the labour
courts goes hand in hand with jurisdiction in conciliation hearings.

Labour courts have substantive jurisdiction over several types of disputes listed
in the LCA. In most cases, their jurisdiction is exclusive. Section 2(1) point 3 of the
LCA is the main provision for the jurisdiction of labour courts. It establishes that
labour courts have exclusive jurisdiction over every legal dispute between employers
and employees specified there. In addition, this section also separates the jurisdiction
of the labour courts from the jurisdiction of the civil law courts. In particular, point
(3)(b) of section 2(1) of the LCA is one of the most important provisions since it
provides for jurisdiction over disputes ‘concerning the existence or non-existence of
an employment relationship’, thus, it includes ‘all disputes concerning the
effectiveness of a dismissal or an agreement to terminate the employment relationship
by mutual consent’.!®®> Moreover, disputes concerning the classification of the
relationship between the parties as an employment relationship are included. 80 % of
all labour disputes fall under section 2(1) point (3)(b) of the LCA.!* This means that
labour courts have exclusive jurisdiction over almost all legal conflicts between
employers and employees arising from the employment relationship. In this context,

employees are defined as ‘manual workers, white-collar workers...and even persons
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104 Junker op cit note 22 §12 Rn. 850.



who are not employees in a strict sense but who are treated as if they would be
employees because they are economically dependent in a similar way (e.g., freelance
journalists)’.!% In addition, section 5(1) of the LCA specifies that apprentices also fall
under the jurisdiction of labour courts. However, the employment relationship has to
be one in a civil law context, thus the provision explicitly excludes those employment
relationships between the State as an employer and its employees. These disputes are
governed by public law and adjudicated by public law courts, section 126(1) of the
Civil Servants Act.!%

Another section that is particularly interesting and demonstrates how far the
judication in conciliation hearing goes, is section 2(1) point 9 of the LCA, which
provides for the labour courts to have jurisdiction in tort disputes between employees,
if the tortious conduct is connected to the employment relationship. This rule takes
into account that the employment relationship was the starting point of the dispute and
therefore extends the jurisdiction of the labour court for reasons of expediency to
closely connected claims.!?

As regards the rationae loci, the jurisdiction for conciliation hearings lies either
with the courts where the employee’s usual place of work is or if a usual place of work
cannot be localised, the courts have jurisdiction from whose district the employee
performed or last usually performed his work.!%®

In conclusion, the jurisdiction for conciliation hearings in the Labour Court of
first instance covers virtually all individual rights conflicts between an employer and
an employee arising from the employment relationship. Thus, great importance is

given to the conciliation mechanism.

2. South Africa

Similar to the labour courts in Germany, the CCMA has jurisdiction to conciliate a
wide range of disputes. Generally speaking its jurisdiction reaches from ‘labour
disputes of the LRA and the Employment Equity Act, to - although to a lesser extent-
the Basic Conditions of Employment Act’.! Although the CCMA has jurisdiction
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over many disputes in conciliation hearings, important examples are disputes over
‘alleged unfair dismissals and unfair labour practises’ as well as ‘disputes concerning
freedom of association, organisational rights, the interpretation or application of
collective agreements, picketing rules and workplace forums’.!'? The vast majority of
cases that are referred to the CCMA for conciliation are individual rights cases. Almost
59% of all referrals in 2019/20 concerned unfair dismissal cases and 9 % were unfair
labour practice disputes.!!! Failure to refer a dispute that falls under the jurisdiction of
the CCMA to conciliation can have significant consequences on subsequent
proceedings such as ‘litigation, statutory arbitration or industrial action’.!'? For
example, conciliation is a pre-requisite for a protected strike.!!?

However, the CCMA will lack jurisdiction for conciliation on five grounds:
firstly, where a referring party has failed to comply with the time periods in an Act and
has not obtained condonation for its failure.!'* Secondly, where someone who is not
an employee (as defined in the applicable Act) refers a dispute to conciliation.!'> In
this regard, the LRA, BCEA and EEA share the same definition of an employee,
specifically excluding an independent contractor.!!® However, in contrast to German
labour law, the definition includes all employees, whether employed in the public or
private sector because only very few acts by the state as an employer are regarded as
administrative acts and the inclusion of public employees is presumed to prevent
inconsistency, complexity and duplicity of labour law.!!” Thirdly, the CCMA has no
jurisdiction for conciliation where legislation does not provide for a dispute to be
referred to the CCMA at all (for example, disputes about restraint of trade). Fourthly,

it has no jurisdiction when a dispute falls within the exclusive jurisdiction of a

bound by a party's categorisation of the nature of the dispute’ and has the right to investigate and identify
its true nature.
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bargaining council and lastly, no jurisdiction is given in case parties agreed to
determine the dispute by private arbitration in terms of the employee party’s
employment contract, a collective agreement or otherwise.!!8

There is a significant number of ‘out-of-jurisdiction’ referrals. Since the
CCMA’s establishment in 1995 this number has consistently been around 20-25 per
cent of total referrals and mostly concerns claims that are in the jurisdiction of other
institutions such as bargaining councils.!! Although most of those referrals can be
dealt through a screening process and redirected by the CCMA’s front office staff to
the appropriate institution, not all of them can be so redirected. If commissioners find
at the beginning of the conciliation procedure that they lack jurisdiction, they must
terminate the meeting and explain the reasons for that to the parties.!?°

Thus, the jurisdiction for conciliation hearings in the CCMA is similar to the
one of first instance labour courts in Germany very wide and covers most individual

rights disputes arising between an employer and an employee.

II. The conciliation procedure in Germany

1. The preliminary conciliation hearing in Germany

In Germany, the right to access to justice is embedded in article 20(3) of the Basic
Law. It ‘imposes a duty on the state to guarantee the provision of justice, in other
words, to ensure that legal protection is offered through an independent judiciary.’!?!
The conciliation hearing, in particular, as the core mechanism of individual labour
dispute resolution is designed in a way that allows it to grant quick and inexpensive
access to justice. Thus, every individual rights case referred to the court begins with a
conciliation between the parties. The purpose of the procedure is to achieve an
agreement in the dispute but also — if a settlement is not reached — to prepare the court

hearing, which takes place in front of the same chairperson that conducted the

conciliation.!?2
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The advantages of conciliation have been recognized and discussed by many
scholars and practitioners over the years. Already in 1916 scholars argued that an
amicable settlement can lessen the burden of an uncertain outcome of the legal dispute
by avoiding the accumulation of incalculable costs. 2> Moreover, it was stated that
amicable solutions are often more appropriate, if only because contentious judgments
cannot exclude possible inequities.!?* Ultimately, an amicable settlement allows for
‘the consideration of individual interests and assessment of the circumstances of the
individual case, whereby the cheapest and most realistic individual solution can be
found’.!?> Others added that ‘speed, cost savings and quicker enforceability contribute
to a win-win situation for both parties’ and that the dispensation of certain formalities
leads to the jurisdiction moving closer to the popular ideal.!?®

Nevertheless, in the early phase of labour jurisdiction, efforts to resolve
disputes amicably were primarily due to the fact that the applicable law was perceived
to be ‘less than adequate for deciding labour disputes’.!?” The interests of the parties
could often be better served by concluding a settlement than by applying the relevant
legal provisions. Moreover, an amicable solution facilitated the continuation of the
employment relationship.'?®

Today there are other considerations: it has been argued that modern labour
law as a ‘differentiated regulatory system is able to produce just solutions that are in
line with the interests of the parties in most cases and, on the whole, meet their
needs’.!?* Moreover, most labour disputes take place after the termination of the
employment relationship, so that the restoration of the relationship of trust between
the parties to the dispute is less urgent. One of the important aims of modern labour
dispute resolution is therefore to ‘facilitate access to justice for employees with a view
to ensuring that litigants are on an equal footing.’!*? Thus, the labour court procedure
is designed to reduce litigation costs, ‘by expediting proceedings and by limiting the

right of an employer to recover attorney’s fees from the employee-plaintiff in the event
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the claim is dismissed’.!*! Another effective tool to ensure that proceedings before
labour courts are ‘speedy and inexpensive is to provide assistance to the parties so as
to facilitate their reaching an amicable settlement’.!32

Thus, in modern labour dispute resolution, the importance of the conciliation
procedure has not decreased. Several hundred thousand of cases in Germany are
managed by the mechanisms of conciliation every year'** and an amicable settlement

is often the better solution for the parties than a time-consuming, costly and

unpredictable adjudication process.

2. The Procedure

In Germany, section 54 of the LCA is the core legislation that provides for a mandatory
conciliation hearing in the court proceedings of first instance. Section 54 (1) of the
LCA reads as follows:

§ 54
Conciliation hearing

(1) The oral proceedings shall begin with a hearing before the chairman for the
purpose of reaching an amicable settlement between the parties (conciliation
hearing). For this purpose, the chairman shall discuss the entire dispute with the
parties, freely assessing all the circumstances. In order to clarify the facts of the
case, he or she may take any action that can be taken immediately. However,
questioning on oath is excluded. The chairman may, with the consent of the
parties, continue the conciliation hearing at a further meeting to be held as soon
as possible."**

Neither the parties nor the court can waive the right to a conciliation hearing. Not even

on grounds of obvious futility.!3

a. Structure

The hearing takes place before the chairperson in the courtroom without the lay judges.
It forms part of the court hearing, thus it is not private and confidential, but rather open

to the public. However, the public can be excluded from the conciliation hearing for
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reasons of expediency.!’® For the purpose of the conciliation, the chairperson is
required to discuss the entire dispute with the parties and evaluate all the evidence
given immediately.!3” However, the chairperson cannot ask questions under oath.
Moreover, admissions made by the parties in the conciliation hearing in accordance
with section 288 of the Code of Civil Procedure shall only have binding effect if
statements have been declared on record and parties cannot make motions in the
conciliation hearing. Moreover, the conciliation hearing must be held in one session.
The estimated duration for the hearing is around 15-20 minutes.!3® However, it is
permissible to hold a second or further conciliation hearing with the consent of all
parties to the proceedings, which must take place as soon as possible, regularly within
two weeks. In practice, most chairpersons do not make use of this option, rather if
conciliation in the first meeting is unsuccessful a date is set for the court hearing in

first instance.!?®

b. Informality

Even though the conciliation procedure is part of the preliminary court hearing, it has
some elements of informality. For example, the court often has only superficial
knowledge of the parties' dispute before the hearing. Other than in civil procedures,
there is only very limited written preliminary communication in advance of the labour
court proceedings and a request to the defendant to respond to the action in writing is
usually not made prior to the conciliation.!*® This promotes a certain degree of
informality and allows for an unbiased communication in court.

Another element of informality is that the chairperson in the conciliation has
considerable freedom on how to conduct the hearing. It is not uncommon that the
chairperson during the conciliation indicates to the parties his or her legal opinion and
offers solutions thereby trying to influence the parties willingness to come to an
agreement.'*! In addition to that, the chairperson will also point out the legal situation

and litigation risks including duration and costs of proceedings and propose
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solutions.!*? The law assigns an active role to the court in settlement efforts, which
may also be expressed in settlement proposals.'** Moreover, the discussion must take
place in such a way that even a party unfamiliar with the law can follow the
assessments and, if necessary, prepare a contentious hearing.'** However, the
chairperson cannot give legal advice to a party. All proposals of the chairperson are
non-binding, thus the decision-making power lays in the hand of the parties to
determine the outcome of the dispute.!*> The purpose of the conciliation is not to
persuade the parties to reach an agreement at any price, yet, due to the chairperson’s
high level of discretion in conducting the conciliation, it is often hard to draw the line.
The Federal Labour Court argued that the limit is reached where grounds for challenge
within the meaning of sections 49 and 42 of the CCP begin, especially a threat by the
judge can entitle a party to challenge a court settlement.!*® In case the parties dispute
the validity of a court settlement, this dispute shall be settled in the same proceedings

in which the settlement was concluded.!4’

c. Access to conciliation

The first step to every conciliation hearing in Germany is a claim with the Labour
Court of first instance. Claims can be filed in writing with the court or with the claims
office of the Labour Court of first instance.!* Most claims in individual labour
disputes are filed by employees.'* The claims office of the Labour Court therefore
aims to grant easy access for employees by providing help to file a formally correct
complaint with the court. An employee can file a complaint as a ‘walk-in’ with the
office. The officer will then ensure the correct designation of the parties and the correct
formulation of the application (if necessary, by discussing the matter) and point out to
the employee any easily recognisable concerns about the conclusiveness or obvious
ambiguities. However, the officer has to comply with the principle of impartiality and

may not refuse to file a claim on grounds that an action is futile.!>°
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In addition, strict time limits to access the conciliation procedure apply. The
time periods for referring disputes, for example, where an employee alleges unfair
dismissal are very short. Employees have three weeks from the notification of
dismissal to refer their complaint to the court and the conciliation hearing should then
take place within two weeks after service of the complaint because of the urgency of
dismissal cases.!’!

Thus, the conciliation mechanism is easily accessible. Employees receive legal
counselling on the formulation of a claim through the claims office of the Labour
Court, which lessens the burden of having to be legally represented. At the same time,
the system is structured in such a way that procedures take place after a short amount

of time, which promotes the efficiency of the process.

d. Representation

Another element that allows for easy access to the individual labour dispute resolution
system and reduces costs for the parties is linked to representation in conciliation
hearings. In contrast to ordinary court proceedings the parties do not have to be

represented in labour court hearings of first instance.!>?

Thus, each party can choose
to present their own case in court. This is because legal representatives are presumed
to make the process expensive, technical and are responsible for delays. This interferes
with the objectives of the conciliation hearing to make the procedure cheap, informal
and expeditious. Therefore, before 1953, the Labour legislation completely excluded
representation by lawyers in court hearings of first instance and only allowed
representation by representatives of trade unions and employers' confederations. In
that case members were automatically entitled to free legal protection in labour law
matters through membership fees.!?

However, after 1953 legal representatives have been reintroduced into the
labour proceedings of first instance. Parties can choose whether they want to be
represented in court. Representation is granted by a lawyer as well as a representative
of a trade union or by an employer confederation.!>* Thus, it gives parties flexibility

in choosing a representative depending on their needs. At the same time, it grants
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accessibility to the individual labour dispute resolution system and reduces costs by
avoiding compulsory representation. In fact, in practise, only few employees are

actually legally represented in conciliation hearings.!>?

e. Costs

Furthermore, the rules on costs in labour court proceedings and in particular on
conciliation hearings differ from other ordinary civil procedures. For example, the
court fees are considerably lower in labour court proceedings and fees do not have to
be paid in advance.!*® While the general rule is that the losing party in labour court
proceedings pays the court fees of first instance according to section 12 of the LCA in
relation to 91 of the CCP, conciliation hearings allow for an omission of court fees in
cases where the parties reach an agreement before the judge.!>” This provision is aimed
to promote the willingness to settle.

In addition, legal representatives can charge a higher fee if a settlement is
reached during the conciliation hearing (a fee rate of 3,5).!%® If no agreement is reached
and the process continues in the court of first instance they can only charge a fee rate
of 2,5.15° Thus, legal representatives are more willing to promote an amicable
agreement and advise their clients to consider the advantages of this option.

Even if conciliation fails, the economic risks for the employees in pursuing
their rights in court are reduced. Section 12a(1) of the LCA stipulates that the employer
cannot pass on the costs of legal representation by a lawyer to the employee. This
applies despite the employer winning or losing the case in court and therefore reduces
the financial burden on the employee. And in consequence, promotes access to the
labour dispute resolution system.

Thus, in general, provisions in labour court proceedings are designed to reduce

litigation costs and to make the procedure more accessible, especially for employees.
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They do so by significantly reducing the court costs in conciliation hearings and legal

representation.

f. Non-attendance at conciliation

The importance that is given to the conciliation hearing as a first step of the court
proceedings, is further underlined by the non-attendance of one or both parties. Section
54 (4) and (5) of the LCA distinguishes between non-attendance of one party and non-
attendance of both parties. The consequences are different: If one party does not attend
or does not negotiate, section 54(4) of the LCA provides that the further hearing can
follow immediately. ‘Non-attendance’ in this context is understood as physical
absence. ‘Non-negotiation’ in this context is defined as a party not making any
statements on the dispute in court. In that case, the presiding judge can determine the
case alone, issuing a default judgement on the facts available.!®°

If both parties do not appear or do not negotiate at the conciliation hearing, the
proceedings must be suspended pursuant to section 54(5) of the LCA. This legal
consequence is mandatory. The question arises how non-negotiation needs to be
understood in section 54(5) of the LCA. It is significant that the requirement of
negotiation is fulfilled even when both parties clearly state that they do not intend a
settlement but rather focus their discussion on the further proceeding.!®! Thus, as long
as both parties make statements in court the requirement is met.

In case the judge suspends the proceedings in terms of section 54(5) of the
LCA, a date for a contested hearing before the panel of first instance shall be fixed at
the request of one of the parties. No reasons need be given for the request. However,
it may only be filed within six months after the initial conciliation hearing.'®?

Thus, non-attendance in the conciliation hearing has considerable
consequences on the further proceedings. In that way, the legislator ensured that
parties try to first resolve their conflicts through an amicable agreement before

pursuing adjudication right away.
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g. The Outcome

In most cases the conciliation results in one of the following outcomes: the action is
withdrawn, an agreement is reached, or a date is set for the court hearing before the
entire panel.!® If a settlement agreement is reached it will be recorded by the
chairperson.!%* Thereby, the settlement agreement has a dual legal nature: it is on the
one hand a procedural act and on the other hand a contract under private law and
therefore enforceable. In the courts practice, it is often concluded as a revocable
agreement, so that the parties have the opportunity to decide within the revocation
period whether they want to accept the proposed settlement or not. !¢

In case the parties decide to proceed with litigation in court, amicable
settlements are encouraged throughout the entire litigation proceedings.!®¢ It is not
limited to the conciliation hearing under section 54 of the LCA. In fact, Dendorfer and
Ponschab in their assessment about the efficiency of amicable settlements in labour
courts found that, even if the first attempts to negotiate a compromise fail, the parties
frequently manage to reach an acceptable agreement in the further proceedings. New
facts and insights emerge in many cases and the side who was initially hesitant to

compromise eventually agrees to settle the matter.'6’

h. Statistics

The conciliation procedure is ‘structured in such a way as to ensure that disputes are
quickly resolved.’!® In general, the time taken to resolve a case in the labour courts
has been ‘the shortest of all jurisdictions’ and ‘the relative brevity of proceedings
results primarily from the fact that the majority of labour court cases end with a
compromise agreement between the parties in the conciliation process’.!® The
efficiency of the conciliation mechanism is further illustrated in the statistics of the
Federal Ministry of Labour and Social Affairs:!”® while a total of 328,713 actions were
lodged with the labour courts in 2019 about 60 per cent of them were settled. Only
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23,686 cases proceeded to a final judgment by the court. In addition, 311,643 of all
cases were brought by employees, trade unions and works councils. Also, most of the
cases are dealt within a short amount of time. The statistics capture time periods for
actions contesting the lawfulness of a dismissal. The time taken to deal with these
actions in 2019 was the following: 47,674 actions were dealt with within one month,
86,688 actions were dealt with in one to three months, 32,440 in three to six months
and 16,817 in six to 12 months. Only in 2,909 cases did the action take more than 12
months to reach a resolution.!”!

This again, highlights how most individual labour law cases are efficiently
dealt with at a very early stage. In addition, the fact, that most of the actions were
brought before the court by employees, trade unions and works councils illustrates the

accessibility of the procedure and its ability to balance unequal power relationships.

1. Virtual dispute resolution in conciliation

A recent development in conciliation hearings is virtual dispute resolution. Due to
social distancing through the covid pandemic in 2020/2021, labour courts were
challenged to find alternative ways of conducting their service and procedures had to
be adapted. This development also affected the conciliation procedure. Video hearings

became an essential tool to provide access to conciliation during this time.

(1) Section 128 a of the CCP

In fact, video hearings in labour court proceedings were already permissible at the
request of the parties for both conciliation and chamber hearings since 2002.!7? Section

128 a (1) of the CCP stipulates:!”?

§ 128a
Hearing by means of video and audio transmission

(1) The court may, on application or ex officio, allow the parties, their
representatives and assistants to be present at another place during oral
proceedings and to perform procedural acts there. The hearing shall be
transmitted simultaneously in sound and vision to that place and to the courtroom.
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Section 128 a of the CCP regulates that the parties and their representatives
can take part in the hearing in another location than the court room. This other location
can be chosen by the parties and does not have to be a room provided by the court.!”*
In addition, it regulates that the hearing has to be transmitted simultaneously in picture
and sound to the location of the parties and to the court room.!”> This is necessary
because court proceedings are governed by the principle of transparency.

In order to have a video hearing in terms of Section 128a of the CCP the court
has to make an order to permit a virtual hearing. After the order, the desired
participants are invited by the court via a separate e-mail, in which they receive an ID
and a link to enter the conference room on the day of the hearing.!”¢

However, in practice, the provision, which has last been updated in 2013 has
rarely been used in labour court hearings before the pandemic.!”” There are several
reasons for that: One reason is that there is currently no nationwide or even cross-
jurisdictional technical standard for the establishment and use of a uniform video
conferencing system. Thus, most federal states rely on the use of commercial solutions
for conciliation hearings, such as Skype for Business, Zoom, Microsoft Teams or
Cisco WebEx.!”® Data protection concerns have been raised against the use of these
systems in the judiciary, which have not yet been conclusively clarified.

Further difficulties arose in the context of a non-attendance situation. Many
scholars engaged in technicalities of defining non-attendance in a virtual hearing. Non-
attendance therefore had to be redefined by the courts. It occurs ‘if the party neither
appears (physically) in the courtroom nor a transmission is made by means of video
and audio’.!”

It has also been criticized that the order for a virtual conciliation hearing
pursuant to section 128 a CCP has to be made by ‘the court’.!8" This means that the

whole chamber, thus, the chairperson as well as the lay judges have to reach a decision
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on the permission of a virtual hearing. As a result the lay judges have to decide on the
permissibility of virtual conciliation even though they are not allowed to take part in
the hearing itself.

These difficulties illustrate that section 128a of the CCP was not intended for
conciliation hearings, thus, was not tailored to the peculiarities of labour court
proceedings, but rather to ordinary court proceedings. Yet, the pandemic and the

requirement of social distancing came with the necessity to find new solutions.

(2) Section 114 of the LCA

Therefore, the legislator decided in May 2020 to introduce a new section 114
of the LCA, which was limited until the 1% January 2021.!8! The aim of this new
provision was to comply with the requirements of social distancing without having to
compromise the efficiency of the labour dispute resolution system. The challenge was
to ensure the functioning of the labour courts. At the same time the right to justice of
those seeking legal protection had to be balanced out with individual rights such as the
right of health protection for judges, lay judges, participants and the public.

A draft bill of section 114 of the LCA provided that, in derogation of section
128a of the CCP, the chairperson — instead of ‘the court’- could unilaterally oblige the
parties to attend video hearings, in case the parties or their representatives were able
to provide the technical requirements for video and audio transmission.'®?
Furthermore, the draft bill for section 114 LCA proposed that no fixed place of hearing
was envisaged for the judge, thus, a hearing from the judges office would also have
been possible.!®> However, these regulations did not make it into the final version of
section 114 of the LCA.

Instead, the main innovation introduced by section 114(1) of the LCA was that
lay judges were from this point on also allowed to attend the proceedings from another
location. Yet, this allowance did not impact the preliminary conciliation hearing, since
lay judges are not permissible there at all. In addition, the suggestion of the draft bill
to allow hearings from the judges office did not find its way into the provision. The
reason for this was its incompatibility with the principle of transparency. However,

section 114(3) of the LCA allowed the judge in conciliation hearings to unilaterally
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order the virtual hearing on request of the parties. However, the order of a video
conference for the hearing of first instance still had to be made by order of ‘the court’,

thus the whole chamber including the lay judges.

(3) The pilot project in Baden-Wiirttemberg

Only a few months after the implementation of section 114 of the LCA, in July
2020, labour courts in Baden-Wiirttemberg started a pilot project for virtual
conciliation hearings.'®* The initiative to conduct conciliation hearings by video
conferencing initially came from the judges. Around 20 % of all judges showed
interest in conducting conciliation hearings solely by virtual hearings. This picture
changed at the beginning of the second lockdown in October 2020. Parties and legal
representatives increasingly applied for the scheduling of a video hearing by invoking
section 114(3) of the LCA.

However, the actual usages of video hearings in conciliation differed. Two
judges conducted more than 200 virtual conciliation hearings between August and
early December 2020. They directly invited the parties to a video hearing and only
refrained from doing so if one of the parties insisted on a hearing in person and a hybrid
hearing was not possible at all.'®> However, the majority of the judges involved in the
project proposed to the parties to hold a video hearing only in selected cases. They
made little use of video hearings in the beginning and only conducted between 5 and
30 conciliation hearings each until December 2020.!86

After the project the judges were asked to evaluate their experience with the
virtual conciliation procedure. Their assessments on the efficiency of the virtual
conciliation hearing varied. Some judges felt that video communication was more
stressful and less personal. Others felt that after a certain familiarization, the procedure
was even more disciplined and concentrated than in the court room.'®” Overall, the
disadvantages of non-verbal communication between the court and the parties were
not seen, or only to a limited extent in conciliation hearings. In addition, the settlement
rate during the time period of the project was not lower than in a face-to-face

hearing.!8® Moreover, legal representatives, were quickly convinced of the advantages
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of this form of hearing. They preferred not only that they did not have to travel to the
different locations of the courts for the conciliation, but also saw the advantage that in
the event of time delays, they could pursue their work in the office until the chairperson
called the hearing in the virtual courtroom. '8’

The pilot project shows that especially in conciliation hearings the benefits of
virtual dispute resolution outweigh its disadvantages. In light of the positive feedback
from the judges involved in the pilot project, it is therefore not surprising that several
labour court judges and other federal states in Germany expressed their interest in a

license for the video conferencing system used.!*

(4) The future of virtual hearings

With the expiry of section 114 of the LCA on the 1% of January 2021, virtual
conciliation hearings in labour courts, again, are solely regulated by section 128a of
the CCP.!"! Nevertheless, the individual dispute resolution system can benefit from
virtual conciliation hearings even after the pandemic. Virtual hearings grant more
access to the labour dispute resolution system and will in the long-run reduce the costs
for the parties, in particular, regarding travel expenses and time off from work. This is
especially the case because conciliation hearings on average take 15 to 20 minutes, but
parties and their legal representatives sometimes travel for several hours to the court,
which may in some cases undermine the value of hearings in court.

However, certain changes should be made in order to apply virtual dispute
resolution to conciliation hearings in labour courts. The regulation of section 128a of
the CCP should be changed, in regard of ‘the court’ that has to decide on the
permission of a virtual hearing. The ‘chairman's solution’ appears to be preferable,
whereby the chairman can order permission for virtual hearings, instead of having to
consult the whole ‘chamber’ first.!? In addition, a better equipment of courts with
video conferencing technology as uniformly as possible throughout Germany is
essential. A uniform platform for all courts will also help to get data protection

concerns out of the way.
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In conclusion, video hearings will probably not become a substitute for face-to-
face hearings. However, they can supplement traditional court procedures in suitable
cases and limit the expenses for the parties and the court. The preferred field of
application for video hearings will be conciliation in labour courts. The reason for this
is the short amount of time that preliminary conciliation is allocated in the procedure
and the fact that conciliation is conducted by the chairperson alone. Thus, the hearings
can make use of laptops or mobile devices without having to install additional hall
cameras in the court room that capture the interactions of the chamber. Virtual dispute
resolution in conciliation will contribute to granting more access, more settlements and
further efficiency of the individual labour dispute resolution system. It is therefore a

development that should remain.

III. The conciliation procedure in South Africa

1. Conciliation in the CCMA

In South Africa, section 34 of the Constitution provides that ‘everyone has the right to
have any dispute that can be resolved by the application of law decided in a fair public
hearing before a court or, where appropriate, another independent and impartial

tribunal or forum.’!%3

In giving effect to section 34 of the Constitution, the legislature
established the CCMA in terms of section 112 of the Labour Relations Act 66 of 1995
as the primary institution for individual labour dispute resolution (other than
litigation). The CCMA’’s successes have been recognized by many authors as well as
the International Labour Organisation. Benjamin, for instance, states that ‘the CCMA
has provided an unprecedented level of access to social justice for employees,
particularly those who are unfairly dismissed.”!** Brand further elaborates that the
CCMA’s achievements have been ‘cheap and easy access, simplicity of process,
expedition and high levels of legitimacy.’!*> In addition, Leeds and Wocke argue that

the excessive number of disputes referred to the CCMA and the ‘high number of out-

of-jurisdiction cases’, given South Africa’s level of employment, is largely due to ‘the
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ease of access to the CCMA.’!°® And while speedy justice cannot always be guaranteed
by labour courts,'®’” the compulsory conciliation mechanism promotes the efficiency
of the labour dispute resolution system through ‘simplified dispute referral forms’ and
‘short time periods for referring disputes’.!?8

As a first step in individual dispute settlement, the Labour Relations Act 66 of
1995 emphasizes reaching a consensus. Before proceeding to arbitration or
adjudication, most issues must therefore be resolved through conciliation in the
CCMA. Conciliation is a process in which an independent, neutral third party (the
commissioner) interacts with the disputants to facilitate a settlement agreement. It is a
flexible, informal, confidential, and accessible process that can take a variety of forms
under the LRA, such as ‘mediation, fact-finding, or the issuance of an advisory
award.’!??
Its values are diverse: firstly, it is beneficial to a relationship to settle disputes
through an amicable agreement, ‘especially in the labour law context, where -at least
in theory- the employment relationship continues even after the dispute.”?” In
particular, when parties are unable to talk directly with one another because of a lack
of skills or willingness, or when parties are unable to find a solution on their own, the
facilitation of the communication through a neutral third party can make all the
difference in resolving the dispute. Secondly, conciliation allows for individual
solutions designed by the parties themselves and comes with less uncertainty about the
outcome than litigation. Thirdly, conciliation reduces the burden ‘on the CCMA and
other dispute resolution forums by avoiding the need for arbitration and litigation
while keeping the parties' costs low.’?! Fourthly, it makes the parties feel heard and
allows for the restoration of dignity.

Since its establishment, the conciliation mechanism has become a growing

success. As of 7 November 2021, the day of the CCMA’s 25" anniversary, 3 566 370
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case referrals have been received since 11 November 1996, while the CCMA’s
caseload has been steadily increasing. Moreover, despite this increase, the CCMA has

continuously maintained a settlement rate of more than 70% over the years.?%?

2. The procedure

a. Structure

The conciliation procedure is regulated by section 135 of the LRA and further
supplemented by the Rules for Conduct of Proceedings before the commission for
conciliation mediation and arbitration (CCMA Rules). Although conciliation is a
rather informal, thus flexible procedure, it generally follows a guideline. Brand, for
this purpose, divides conciliation into eight steps.?%

As soon as a referral for conciliation is received, ‘the matter is laid down and a
commissioner is appointed to conduct the conciliation’.?%* Conciliation starts in a joint
session. The first step is introductions and housekeeping. In the second step, the
conciliation process is explained, and ground-rules are established. In particular, the
parties need to understand that in conciliation the decision-making power lies with the
parties and the commissioner plays only a facilitating role. The commissioner is there
to help the parties reach an amicable agreement and generally ‘not to judge,
recommend or advise’.?%> Moreover, the parties need to be aware of the difference
between conciliation as a consensus-seeking process and adjudication through courts.
They also need to be educated about the consequences of failure to reach an agreement
and the element of confidentiality. All information shared in joint sessions as well as
in private sessions will be treated as confidential. Furthermore, conciliation is without
prejudice, thus, whatever offer, concession, or admission the parties make during the
process may not be used later in a court or another process. This step is crucial because
parties are ‘more likely to communicate openly and be more creative’ if they know
what to anticipate, feel comfortable and are ‘not afraid of repercussions’.?°® In step

three, both parties make an opening statement, which is a brief summary about the
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dispute. In order to select what approach to adopt in conciliation, the commissioner
must establish the issues in disagreement and have the opportunity to pose further
questions. There is no rule as to who starts with the opening statement, however, the
commissioner in choosing the first party must maintain his or her impartial role. The
fourth step concerns the particular process to be followed. The commissioner has the
authority to choose ‘the most appropriate process for the resolution of the dispute,
which may include mediation, a fact-finding exercise or an advisory award.’?*” The
next step is about analysing the dispute. In this step, the commissioner will identify
common grounds and discover the underlying needs, interest and concerns of the
parties and move away from their positions. In this step, the commissioner aims to
uncover the conflict's cause. In the sixth step settlement options are explored. The
commissioner encourages brainstorming, generates different options, considers
possible risks with the parties, uses reality checks, and presents possible outcomes.
Following this, the commissioner assists the parties in a seventh step to choose an
option for settlement. They work with the parties to come up with a solution that is
feasible, cost-effective and meets the parties' needs to the greatest extent possible.
However, if the parties are not willing to settle the dispute, the commissioner will try
to break the deadlock by recognised strategies and refer the parties to the consequences
of non-settlement.?’® The last step in conciliation is ‘finalising an agreement or
confirming a deadlock’.2% If the parties reach a settlement, the commissioner helps
the parties to draft an agreement. This agreement must be signed by both parties. Due
to the large number of cases referred to the CCMA, commissioners are given
approximately one hour to try to reach an agreement between the parties. This period
has been criticized as insufficient, as it does not allow for enough time to reach a
settlement that equally serves both parties’ needs.?!?

An issue in conciliation arises in regard of measuring the fairness of a
settlement agreement. While the CCMA Rules do not expressly require the
commissioner to test the fairness of an agreement, the labour courts have been more

definite. In Sejane v. CCMA and others (J2789/99) [2001] ZALC (1 October 2001),
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almost a year after an agreement had been entered into in the course of a mediation,
the employee brought a review application to set aside the agreement as null and void,
claiming that the commissioner forced him to sign the agreement. The employee ‘had
not raised any objection to the employer, a large company, being represented by its
human resources manager and an attorney.’?!! The employee did not have a
representative and it appeared that he was not a literate person. It was argued that the
employee ‘was prejudiced in that he was not legally represented.’?!? The court was not
satisfied that it had not been °‘explained properly to the applicant what the
consequences could be if he consented to the employer being legally represented while

he proceeded in person.’?!* The court said:

‘Clearly the playing fields were unequal ... In my view, the second respondent
[the commissioner] was derelict in her duties for not properly considering the
interests of the applicant in respect of representation. Consequently, the
agreement is set aside.” (paras 11-13)

This is a judgment with serious implications. It challenges the view in the earlier case
Macyusuf v. Northwest Communication Services (1999) 20 ILJ 1061 (LC) ‘that a
commissioner is not required to pass judgment on the legality of the agreement or the

*214 rather it imposes on a commissioner an obligation to check

desirability of its terms;
that an unrepresented party has a clear understanding of what is in a settlement

agreement.

b. The commissioner

Conciliation commissioners are well-trained, skilled and experienced in the fields of
conciliation, mediation, and arbitration. They are given considerable powers set out in
section 142 of the LRA. A commissioner who has been appointed to resolve a dispute
has the authority to conciliate the dispute and determine the procedure to be followed
including mediation, fact-finding and making recommendations and an advisory
arbitration award.

There are different models used in professional mediation that may impact the

dynamics of conciliation. Therapeutic, evaluative, facilitative and settlement

2 Sejane v. CCMA and others (J2789/99) [2001] ZALC (1 October 2001).
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mediation are the models most used. Conciliation in its more conventional sense uses
a facilitative approach, it is thus ‘a process in which the third party does not judge,
recommend or advise’.?!> Rather the commissioner conducts the process, keeps the
parties in a dialogue and improves the negotiation process while intervening only on a
very low level.21® Commissioners have to remain neutral during as well as after the
conciliation. That means, they should support the parties’ efforts to reach an agreement
but not influence the process in favour of one party.?!” Thus, Brand argues that
commissioners, in order to maintain their neutrality, should only conduct fact-finding
and make recommendations in exceptional cases or when the parties have consented
to it.>!® In addition, commissioners should not give advice that may result in them
being partial.?!® This may create tension when mediators choose to use an evaluative
approach to conduct the proceedings. The evaluative approaches’ main objective is to
achieve an agreement based on the parties' legal rights and obligations, as well as the
expected range of court outcomes.??° The mediators intervene with the procedure on a
higher level and the parties have less control over the outcome. At the same time,
outcomes are more likely to be in the range of court verdicts and parties are aware of
their legal risks due to the mediator providing them with their professional expertise.??!
As Rycroft argues in the context of mediation in the CCMA ‘the process of mediation
can be robust and evaluative. The acceptable borderline for advice-giving, scenario-
setting, pressure to settle and monitoring the settlement agreement are fact-specific.’?22
Thus, only the specific situation will determine whether the approach chosen by the
mediator may cross a line. In addition, commissioners are provided with an ethical
framework, the Code of Conduct for Commissioners, which was developed in terms
of section 117 of the Labour Relations Act No. 66 of 1995. Under the section of general
attributes of commissioners, it states that, in order for the ‘conciliation, mediation and
arbitration processes to be seen to be fair and just and gain the confidence of the

commissioners shall: act with honesty, impartially, due diligence and independent of
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any outside pressure in the discharge of their statutory functions and conduct
themselves in a manner that is fair to all parties’.??

Other powers of the commissioner in conciliation, outlined in section 142 of
the LRA include: ‘subpoena any person for questioning’ whose presence might help
resolve the dispute, or who possesses books, documents, or other objects relevant to
the dispute. In addition, they may ‘call an expert witness, administer the oath and after
obtaining the necessary written authorisation, enter premises and retain for a

reasonable period any book, document or object’,2** thus, the commissioner’s power

goes far beyond those of the chairperson in the conciliation hearing in Germany.

c. Elements of professional mediation

In contrast to Germany, conciliation procedures in South Africa- just like procedures
in traditional mediation- are private and confidential and are conducted on a without
prejudice basis. Other elements of professional mediation used in conciliation are
informality and separate meetings. These elements play an effective part in the

settlement of the dispute.

(1) Confidentiality

Confidentiality is a key figure in the mediation process. Mediators need to ‘keep in
confidence information that came to their knowledge during the process.’?*> This
principle ‘not only contributes to the parties trust but also benefits the efficiency of the

mediation process.’??¢ Thus, the Code of Conduct for Commissioners states that
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‘information disclosed to commissioners in confidence by a party during the course of
conciliation, should be kept by commissioners in the strictest confidence and should
not be disclosed to the other party or to third parties unless authority is obtained for
such disclosure.’??” This applies in particular when conciliation is unsuccessful, with
a view for subsequent arbitration or court proceedings. The protection of
confidentiality is ultimately served by the exclusion of the public from conciliation
hearings.

The validity and effectiveness of conciliation depends on the c