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Abstract

The history of the nature conservation in South Africa’s protected areas is marked by the
unfortunate reality of forced removals and land dispossession. Ultimately landlessness created an
unequal society in terms of land holding, use and ownership. Nature conservation was also not
spared.The land reform program in South Africa more especially the land restitution in the
Kruger National Park re-defined the relationship between nature and society.However, such
redefinition of nature and society takes place at the confluence of neoliberalisation of nature and
neoliberal land reform. The thesis provides insight into variants of neo-liberalism which point to
ways in which nature conservation is increasingly being incorporated into market conditions and
ideals. In the case of South Africa, the neo-liberalisation of nature takes place through a market-
based approach to land reform. This brings together two threads of neo-liberalism, namely, the
neo-liberalisation of nature and neo-liberal land reform.

The study focuses on the land restoration debate which revolves around whether it is feasible to
restore all land that was lost as a result of apartheid’s discriminatory practices; the appropriate
method for achieving an equitable land restitution; and the method by which such restitution can
be achieved with due consideration to all other national imperatives and long term goals. It
specifically engages the question of how land claimants in the Kruger National Park fit into that
debate. It has two main objectives: (1) to account for forms of neo-liberalism in South Africa’s
national parks; (2) to analyse the consequences of particular forms of neo-liberalism on land
claims in the Kruger National Park. The paper grapples with the following specific questions: (a)
what informs the model for land claim resolution in South Africa’s conservation areas? (b) Why
is the Makuleke land claim resolution not replicated in the Kruger National Park and other
conservation areas in the country? The thesis answeres these questions through two detailed case
studies of Makahane-Marithenga and Makuleke where land reform is implemented in
conservation areas.

The findings of the study reveal an accelerated and comfortable alliance between nature and
capital in South Africa. Such alliance is mediated by the State. The State encourages the
penetration of capital in nature through favorable legislative and policy conditions that benefits
capital at the cost of societal transformative agenda. This study argues that, neoliberal land
reform and neoliberalisation of nature in South Africa have come at a cost of real reforms which
were the bedrock of years of struggle against colonialism and apartheid.
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Chapter 1

Nature conservation and land reform: the post-liberation project in South-Africa

1.1 Introduction

Much of the discussions on land reform and nature conservation areas can be situated within
political ecology. This is so because political ecology’s guiding objective is to understand the
complex relations between nature and society by analysing the forms of access and control over
resources (Watts 2000; Robbins 2004; Neumann 2005). According to Turner and Robbins
(2008) political ecology is a research theme that addresses conceptual and substantive problems
that are highly relevant to sustainability, land change and vulnerability. It addresses a range of
human-environment beyond those of land change (such as air quality and marine habitat),
although it utilises a common approach to tie local problems to global systems. It focuses on
interests in the human-environment interactions of land use and raises difficult but important
questions about politics, ethics, and social justice in relation to human activity and environmental
change (Lipietz 1996). In this context, political ecology questions oversimplifying and and often
misleading conventional views of human-environment relations. Accordingly, Robbins (2002)
argues for the examination of the contradictions between nature and society and those between
development and environmental change across scale and distance. Such an exercise not only
reveals the workings of power but also highlights process, structure and history. Political ecology
allows for an analysis of the past and present relationships between policy, political economy
and the environment. It introduces concepts of relative power across levels of environmental and

ecological analysis.

Of relevance to this study are two major theses of political ecology; environmental conflict and
the conservation and control. Robbins (2004) argues in the ‘environmental conflict’ thesis that
resource acquisition or restriction by the state authorities, private firms, or social elites produce
scarcities accelerating conflict between groups. More so, the conservation and control thesis,
argues that attempts to maintain sustainability remove control of resources from local producers,

with officialdom and global interest often stigmatizing local production systems as unsustainable



in their struggle to control resources (Robbins 2004). Problems arising over access to resources
have been a key focus in many political ecology studies, especially those that have examined the
often-destructive impact of Western-driven conservation policies in many parts of Africa (Duffy

2000; Brockington 2002; Neumann 1998, 2003).

It could be argued that land claims in protected areas constitute environmental conflict. In the
case of South Africa, such conflict arises from land claims in protected areas where the control
and use of resources is highly contested. The land claims have their roots on racially motivated
forced removals under apartheid and the post-apartheid state’s resolve to return land to its
rightful owners. The Constitution of the Republic of South Africa provides that land restitution
should take place within the bounds of the Bill of Rights which protects the right to property.
The implication of these rights is that accessing land for purposes of restitution in a
constitutional democracy demands recognition of market principles. Accordingly, the Mandela
government that took office in 1994 developed and relied on the willing-buyer willing-seller
principle. This principle means that land for restitution can mainly be accessed through market

transactions.

Conceptually, the use of market transaction in land reform can be regarded as the introduction of
neoliberalism in land reform. Neoliberalisation entails the protection of individual liberties and
freedom through institutional systems of governance. It advocates for stronger private property
rights, free market and free trade, a world where individual freedoms are protected.
Consequently, the role of the state is minimised, essentially catering for the preservation and
protection of property rights and the promotion of global interaction on market principles. In the
case of South Africa the protection of private property found expression through constitutional

guarantees hence land reform programmes endeavour to protect individual property rights.

Communities who acquired land through restitution are also required by government to engage
in business activities. In fact, business plans have increasingly become a pre-condition for access
to land by claimants. In this study land acquisition through the market and use of restituted land
for commercial purposes constitute one element of neoliberalisation. The second element

involves the introduction of the market into nature conservation. South Africa’s national parks



operate on market principles and this became more evident with the introduction of
commercialization strategy by the South African National Parks (SANParks) in 2000 (see
Chapter 4).

This study explores both the theoretical and practical endeavours of reconciling conservation and
the restoration of land rights to communities who were dispossessed of their rights in land in the
Kruger National Park, South Africa. It specifically situates and analyses the interface between
biodiversity conservation and land claims affecting the Kruger National Park and test the
hypothesis of whether such claims for restitution of rights in land are a threat to bio-diversity

conservation or vice versa.

The aim of this study is to examine environmental conflict under conditions of land restitution
and neoliberalisation in South Africa’s protected areas. To achieve this aim, the two objectives of
this study are to:
(a) investigate the tension between land restitution and the protection and management of
biodiversity under neoliberal conditions; and

(b) account for why the Makuleke model was not used in Makahane-Marithenga land claim.

Over the past two decades biodiversity conservation and land reform in South Africa opened a
new platform on which the relationship between nature and society could be researched within
the context of a state in transition. This is largely due to the introduction of co-management as a
transformative approach to finalising land claims affecting protected areas. Literature on land
claims and protected areas remain inconclusive hence the need to understand various ways in

which these land claims have been handled.

1.2 Collaborative natural resource governance

McCarthy and Prudam (2004) argued that the growing popularity of collaborative governance as
the appropriate solution to conflict shed light on environmental governance as an arena where
neoliberal policies have been introduced and implemented. An expanded role of non-state actors

is pivotal to neoliberal governance through partnerships and the active participation of public,



private, and civil actors (McCarthy 2006). According to De Angilis (2003) implicit in the
concept of collaborative governance is that social groups with different interests can find
mutually beneficial solutions, implying an ideological belief that their goals are not mutually
exclusive. These ideas from political ecology are useful for contextualising and analysing the
present polarisation of ideas and strategies pertaining to the control, ownership and sustainable
use of the natural resources in protected areas. They are also crucial for understanding

governance structures as such co-management.

Co-management in conservation areas has their longest history in Australia where the Aboriginal
Land Rights (Northern Territory) Act of 1976 granted title to certain areas in the Northern
Territory to traditional Aboriginal owners. The lease for Kakadu, the first contractual national
park on Aboriginal land, was signed in 1978 (Hill and Press 1994). Co-management was adopted
as an approach to promote the integration of biodiversity conservation and land rights; transform
the skewed patterns of land ownership; contribute to poverty alleviation; empower rural
communities; and protect the environment (Kepe 2008; Cundill et al 2013). It is argued that this
approach is a key component for the empowerment and development of rural communities
through access and ownership of high value natural resources and the development of nature-
based enterprises that generate economic benefits for communities. In conservation areas co-
management emerged as a win—win solution from highly contested political land claim processes
that resulted in land reform and consequent changes in landownership. According to Kepe (2008)
partnerships and co-management agreements both with the private sector tourism operators and
conservation authorities to fight poverty are attempts to reconcile conservation and development.
Thus, the recognition of the importance of collaborative governance of natural resources between

public and private sector institutions inform most co-management agreements.

In theory, natural resources governance through co-management promises a rich array of benefits
for local populations, from representative decision making to legitimately equal and open access
to natural resources. The recent application of the co-management system of enforcement in the
Zambian portion of the Mweru-Luapula fishery shows how well intentioned policy fails to
produce expected results. Often this leads to spoils for some and reduced value for others

(Annear 2009). In the context of South Africa, the development of co-management concept



presents new dynamics of an interface between land restitution claims and protected areas. Such
land claims have the potential to transform ownership patterns of conservation land and create a
substantive role for land claimants in conservation and tourism development. However, it is
important that the challenges with regard to the implementation of co- management be
understood and opportunities emanating from such initiatives explored. For example, the co-
management agreement between the Gumbi community and the Wildlands Conservation Trust in
in Kwa-Zulu Natal was hailed as a groundbreaking initiative for reconciling conservation and
land rights through the land restitution programme. These and other communities look to co-
management as a strategy to fight poverty, socio-economic empowerment and maintain

conservation of the land.

This study places co-management of natural resources within devolution and centralization
theories in order to bring the intersection between co-management and ownership into sharp
analytical focus. Devolution theory favours ownership, decentralization and co-management of
natural resources while the centralization theory argues for a state-driven centralized ownership
and management of such resources. As Chapters 5 and 6 will show, the debate on the manner in
which land claims in the Kruger National Park should be resolved reflects conflict between

devolution and centralization.

1.3 The legal context of land reform and conservation

Since majority rule in 1994, the post-apartheid government has instituted a process of land
reform through which it aims to return large areas of land to the black population (Carnegie et al.
1998) through the Restitution of Land Rights, Act 108 of 1994 and the Reform Laws
Amendment Bill of 1999. The Communal Property Association Act of 1996 is particularly
important regarding the restitution of land to previously dispossessed communities. The CPA
Act allows for the establishment and registration of communal property associations by
successful land claimants to take ownership of restituted land on behalf of the community. In
view of the transformation imperatives brought by the land restitution programme in

conservation areas, SANParks was under pressure from the public to embrace a new trajectory of



transformation hence it sought to develop a mutual beneficial relationship between land reform

and biodiversity conservation.

Section 25(7) of the Constitution of South Africa provides for the transformation in land rights
affecting any type of land use. South Africa’s Constitution provides for the resolution of land
claims in the country but is also supportive to the goals of environmental protection (Republic of
South Africa 1996a). It affirms the right of individuals to live in a healthy environment and calls
for the protection of the environment for the benefit of present and future generations through
reasonable legislative and other means. The Constitution seeks to promote conservation; and
secure ecologically sustainable development through the use of natural resources within the
parameters of justifiable economic and social development (Republic of South Africa 1996a). It
not only provides the right to land reform and equitable redress but to environmental protection

as well.

The South African land reform program intends to redress the injustices of apartheid and
alleviates the impoverishment and suffering it has caused (Republic of South Africa 1997). The
goals of the land policy include justice, reconciliation, and the alleviation of poverty, economic
growth and stability, and sustainable use of the land (Republic of South Africa 1996a). Attempts
to bring about reconciliation are made through restitution as one of the components of the land
reform program. The rationales for restitution are expressed in Section 25(7) of the Constitution
which states that “a person or community dispossessed of property after 19 June 1913 as a result
of past racially discriminatory laws and practices is entitled, to the extent provided by the Act of
Parliament, either to restitution of that property or to equitable redress” (Republic of South
Africa 1996a: 3).

In pursuance of constitutional imperatives, co-management became the most popular approach to
reconciling land claims and biodiversity conservation in South Africa (Kepe 2008). The most
formidable challenge to conservation policies has been to reconcile human needs and
conservation imperatives (Ramutsindela 2003). Therefore, it is essential to understand the
tension between land reform and conservation and how these are resolved in ways that empower

or disempower and serve the social and economic needs of communities and the protection of



national parks. Wynberg and Kepe (1999) argued that it is now apparent that the efficacy of
protected areas is dependent upon the extent to which people are socially, economically and
ecologically integrated into the surrounding region. However, central to reconciling land claims
and conservation is how to properly integrate the possible ownership of national parks by
communities in partnership with the conservation authorities without compromising the
ecological integrity, conservation enterprise viability and the land rights of communities. This
study highlights contrasting positions on how and why such reconciliation process should

proceed on the ground.

1.4 Structure of the Thesis

Chapter 2 of this thesis provides a conceptual framework within which the study is located. It
uses neoliberalism as the theoretical basis for the study and more so, outlines the influence of
neoliberalism on South African transition politics in the early 1990s. It argues that the shifts and
contestations of macro-economic policy from the Reconstruction and Development Programme
(RDP) which was greatly a state driven policy to Growth, Employment and Redistribution
(GEAR) which rolled back the state was a significant neoliberal moment that had huge
implications to the settlement of land claims. The government relied on GEAR to set a legislative
environment for private sector-driven development. This development, the chapter argues, help
us to answer the question of what accounts for neoliberalism in South Africa’s protected areas.
The last part of the chapter discusses the settlement of Mala Mala land claim in detail to
highlight an emerging trend in neoliberalism in private nature reserves. It points out that, the
South African land reform programme has been shaped by a neoliberal policy which negatively

affected the states’ capacity to drive land reform effectively.

Chapter 3 presents the research methodology used in the collection of data on which the
conclusions for this thesis are based. Research methods focused on interviews with key
respondents from the two case studies identified, Makuleke and Makahane Marithenga. Data
were collected on what the communities wanted to see happening with their land claims in the

Kruger National Park and how state departments and conservation agencies responded to such



claims. Methodologies were often adapted to suit the environment while also exploring an

opportunity to probe further the responses received.

Chapters 4 and 5 introduce the two case studies used in this study. Chapter 5 scrutinizes the
Makuleke model to answer the following question: what does the Makuleke model mean to both
conservation and land claims? What conditions led to the development of such a model? The
chapter further probes the investment model to understand the beneficiation framework and its
implication for the broader community of Makuleke. Chapter 5 takes the discussion on the
Makuleke model further by probing why that model is not being used in resolving similar land

claims in the same national park?

Chapter 6 reflects on the findings of the study and argues that the land restoration debates in the
Kruger National Park is greatly affected by the politics of conservation and land reform, which
represent the two strands of neoliberalism, namely, neoliberal land reform and neoliberal
conservation. The study argues that conservation overrides the transformation imperative of land
reform in conservation areas. It suggests that giving title to land claimants is a necessary step
towards a meaningful land reform in South Africa’s protected areas. The crucial broader point of
the thesis is that the case of the restrictions on community ownership in the KNP surely shows
the limits of neoliberalism: land in Kruger cannot simply be valued, bought and sold freely
through market mechanisms. It is land which has special (and intrinsic) value, according to local,
national and international agreements. Efficiency is not the only or even the primary goal in the

KNP — as shown by the experience of the Makuleke.



Chapter 2

Neoliberalism, conservation and land reform: South Africa’s experience

2.1 Introduction

Peck and Tickell (2002) suggest that neoliberalism has created an undertone for collaboration
between the state and private capital and that the state provides the necessary environment for
neoliberalism to thrive. Not only does the state support neoliberal strategies such as competition
and commercialization, but it also actively partakes in them, and even disciplines itself
accordingly. For instance, it substitutes traditionally public sector operating principles (like
cross-subsidization or supply-driven service) by private sector operating principles (like
managerial and financial ring fencing or demand-driven service) (McDonald and Ruiters 2005).
In essence, the emergence of neoliberalism in governance shows its face in many ways and that
include public-private partnerships, commercialization or privatization. This chapter uses
literature on the neoliberalisation of nature as a background for understanding how neoliberalism
unfolded in South Africa and diffused into the country’s national parks where there are land
claims. These land claims are discussed in detail in Chapters 4 and 5. The chapter is divided into
four parts. The first part briefly discusses neoliberalism in general. This is followed by the
second part that focuses on neoliberalism in South Africa. It specifically focuses on the move
from the Reconstruction and Development Programme (RDP) which was a people centered
approach to democratic reforms to a Growth, Employment and Redistribution (GEAR), a
neoliberal driven policy reform and its influence on land reform and conservation. The chapter
sets out to answer the following questions: how is nature neoliberalised and what facilitates the
exploitation of nature? How does neoliberalism shape conservation policies, with what results?
In the third part, the chapter brings together neoliberalisation of conservation and land reform in
order to understand South Africa’s approach towards land reform in national parks. The last part
of the chapter refers to Mala Mala land claim to demonstrates how business models are packaged

with land claims and also how political expediency gets on the way of settling land claims.



2.2 Notes on neoliberalism

Polanyi (1944) conceives of neoliberalism as a self-regulating market that rolls back direct state
involvement in order to allow the open market to determine access to goods and services based
on the market principles of demand and supply. Neoliberalism includes the rule of the market
and liberating free enterprise or private enterprise from any bonds imposed by the state no matter
how much social damage this causes. It encourages greater openness to international trade and
investment and reduces wages by de-unionizing workers and eliminating workers' rights that had
been won over many years of struggle. It removes price controls in order to achieve total
freedom of movement of capital, goods and services. Its proponents argue that an unregulated
market is the best way to increase economic growth, which will ultimately benefit everyone
(Harvey 2005). Neoliberalism masks and reconfigures human relations through the market which
acts as the final and only arbiter of global human freedoms. This has not worked since wealth
remains in few hands. Neoliberalims results in reduction in public expenditure on social services

like education and health care, laws compromising safety net for the poor.

Through deregulation, neoliberalism reduces governments abilities to regulate everything that
could diminish profits, including protecting the environment. State owned enterprises, goods and
services are sold to private investors — a process known as privatization. This includes banks, key
industries, railroads, highways, electricity, schools, hospitals and even fresh water. Although
usually done in the name of greater efficiency, which is often needed, privatization has mainly
had the effect of concentrating wealth even more in a few hands and making the public pay even
more for its needs (Harvey 2005). Larner (2000) argued that deregulation and privatization are
means for transferring power away from democratically elected governments with a mandate to
ensure universal service provision towards private capital concerned primarily with furthering
opportunities for accumulation. This shift from public to private sector is understood to erode the
foundations of both national economies and traditional social solidarities. Deacon (1997, 2001)
argued that the US driven neoliberal globalisation also attempts to install itself as the only, the
necessary and most desirable way. It attempts to ‘hegemonise’ supra-national institutions, and
works through such institutions as the World Trade Organization, World Bank and International

Monetary Fund to install its ‘truths’ on dependent nations around the Globe (with particular
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effects on Eastern Europe, South America and Africa). It attempts to subordinate, dislocate, de-

mobilise ‘alternative modernities’ where ever it encounters them.

Neoliberalism has challenged the conceptions of the public interest, striving to replace them by
the rule of private interests, coordinated by markets. It has disintegrated conceptions of the
public as a collective identity, attempting to substitute individualized and economized identities
as taxpayers and consumers (Clarke 1997). It eliminates the concept of the public good or
community and replaces it with individual responsibility. This leads to pressuring the poorest
people in a society to find solutions to their lack of health care, education and social security all

by themselves then blaming them, if they fail, as lazy.

McCarthy and Prudam (2003) have cautioned that, defining neoliberalism is no straightforward
task, in part because the term neoliberalism stands for a complex assemblage of ideological
commitments, discursive representations, and institutional practices all propagated by highly
specified class alliances and organized at multiple geographical scales.

Mudge (2008: 704) pointed out that neoliberalism’s intellectual face has three interconnected

facets:

its Anglo-American anchored transnationality; its historical gestation within the institution of
welfare capitalism and the Cold War divide; and an unadulterated emphasis on the (dis-
embedded) market as the source and arbiter of human freedoms. Its bureaucratic face is
expressed in state policy: liberalization, deregulation, privatization, de-politicization and
monetarism. This family of reforms is targeted at promoting unfettered competition by getting
the state out of the businesses of ownership and getting politicians out of the business of
dirigisme-style economic management

Mudge (2008: 704) went on to say that “neoliberal policies also aim to make available
institutions that had formerly been protected from the forces of private market competition, such
as education and health care. The above strands of analysis strike a common chord: the
emergence of a new landscape in which familiar political categories have shifting meanings and

partisanship has unpredictable policy implications.”
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Alder and Webster (1994) argued that, a neoliberal theory of political transition has emerged
which parallels the neo-classical economic strategies adopted by international financial
institutions. According to this theory, orderly transitions need to be managed through a process
of elite pacting (Bond 2000). It partially reflects the reality that apart from the major bourgeois
revolutions and the socialist revolutions in the Soviet Union and China, few transitions to
democracy have emerged out of a decisive rupture whereby an existing regime is overthrown
through revolutionary insurrection. They occur rather through processes where the current power
blocs are able to maintain a large degree of control over existing organs of social power,
including state apparatus and private property. South Africa’s transition to democracy through a
negotiated settlement is a case in point. In his chapter on Market and Man in The Great

Transformation Karl Polanyi went on to say this:

The principle of non-interference, as economic liberals were not to do, was merely the
expression of an ingrained prejudice in favour of a definite kind of interference namely,
such would destroy non-contractual relations between individuals and prevent the
spontaneous reformation (Polanyi 1944: 163)

Commenting on the recent edition of the same book, Joseph Stiglitz said that Polanyi stresses a
particular defect in the self-regulating economy that only recently has been brought back into
discussion. It involves the relationship between the economy and society, with how economic
systems or reforms can affect how individuals relate to one another (cited in Mbeki 2006: 1). The
central point made by Polanyi is that the capitalist market destroys relations of “kinship,
neighborhood, profession, and creed, replacing these with the pursuit of personal wealth by

citizens who as he says, have become atomistic and individualistic” (cited in Mbeki 2006: 1).

In summary Polanyi’s view is based on the actual influence of neoliberalism as a transnational
political economic system that regulates access, use, ownership of resources and services beyond
the geographical borders of countries. He recognizes the growing certainty that, neoliberalism
has significant influence in contemporary forms of governance and transnational geopolitics. It is
characterized by the market principles as the authority and final arbiter of human freedoms, and
creates a makertised society in every aspect of human existence, i.e. water, forests, education,

health care and the carbon market which is a new niche for capitalism.
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2.3 Political transition and neoliberalism in South Africa

Peck and Tickell (2002) argued that contemporary neoliberalism has progressed from its 1980s
roll-back to the roll out in the 1990s and 2000s. This means that,

neoliberalism not only implicates the transfer of the public to the private sector but also
the actual neoliberalisation of the state. If the era of structural adjustment economic
policies of the 1980s and earlier 1990s meant attempts to get the prices right and to hack
away indiscriminately at the state, then we are now in the age of getting the state right to
implement the same goals as before (Moore 1999: 61).
When the ANC came to power in 1994, the dominant global economic discourse was around
globalisation. The essence of globalisation was to promote deregulation, free-trade, flexible
labour market, free movement of capital, fiscal austerity, as well as incentives for foreign
investment. More so, the ANC inherited an economy that was greatly crippled by the biting
sanctions of the pre-liberation epoch. The ANC’s pre-liberation ideals encapsulated in the
freedom charter as well as represented through the RDP policy document did not resonate with
global policy shifts at the time of political negotiation for a democratic South Africa. Within this
context, it is not surprising that the new government which assumed office through a pact, and
inherited a strong and sophisticated economy easily susceptible to world economic developments
— adopted a macro-economic policy favourable to capitalism. Thabo Mbeki’s ANC presented
Growth, Employment and Redistribution (GEAR) and its subsequent variations in the budgets in

the late 1990s and early 2000s as the only means by which to achieve an economy which could

provide basic goods and services to the majority of the population.

The ANC Polokwane conference recognized that economic transformation is one of the key
policy pillars of transformation. It highlighted the need to overcome spatial patterns of economic
marginalization and fragmentation and to reverse the geography of apartheid in both urban and
rural areas (ANC 2007), strong interventions in the private land market is suggested. It called for
better use of state land for social and economic objectives in order to transform the patterns of
land ownership and agrarian production with a comprehensive restructuring and deracialising

agricultural production (ANC 2007). Moreover it provides a context for redefining macro-
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economic policy so as to accelerate ownership and beneficiation of the economy to the majority

of the population in growth sectors like conservation.

The consequences of the current economic policy on society cannot be attributed to the
government’s choice of economic instruments only. Shifts in global conditions rendered the
ideals of pre-liberation epoch outdated and weighed heavily on the ANC. The reality is that the
ANC had to make difficult and unpopular choices following the fall of the Soviet Union and the
consequent shifts in geopolitical power. The analysis presented in this chapter questions the
premise that the market-led land and agrarian reform in South-Africa is best for the country. For
a decade or so, the proponents of market based solutions to land reform enthused faith in the
market will solve the fundamental political problem of landlessness in South Africa. However,
the cost of doing land reform and state driven social programmes, i.e. health care, education,
infrastructural development all compete for limited state resources. These pose a challenge to
reforming the skewed property relations in South Africa. The approach to land reform discussed
above limits any meaningful land reform in South Africa. Questions that should be answered are:
can the neoliberal agenda of the market alone solve the complex land question and help to realize
social and economic justice for the majority of South Africans? Can South Africa achieve
meaningful land reform through market driven reforms? Can the neoliberal market-grip on land
reform policy be eased with a combination of private sector and stronger state driven land and
agrarian reform policy to finding a sustainable solution in South Africa’s land question? Will
such approach be feasible given the transnational geo-political context South Africa is located?

These questions are relevant to (re)define reforms in land in South Africa.

South Africa embraced the neoliberal agenda in the form of outright privatisation and the more
predominant public private partnerships. The National Treasury remains the custodian of
regulations around the state involvement in the public private partnerships (PPP). It thus defines
a public private partnership (PPP) as “a commercial transaction between the state institution and
the private party in terms of which the private party performs an institutional function on behalf
of the institution, acquires the use of state property for its own commercial purposes, receives a
benefit for performing the institutional function from utilizing the state property” (Republic of

South Africa 1999: 2).
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The African National Congress (ANC) committed itself, as part of the Reconstruction and
Development Programme (RDP), to redistribute 30% of agricultural land to the poor and landless
over a period of five years (i.e 1994-1999) (Hall 2004). The first principle of the Reconstruction
and Development Programme included the statement that, “all levels of government must pay
attention to affordability given our commitment to fiscal discipline and to achieve the
Reconstruction and Development objectives” (ANC 1994: 4). In essence, fiscal discipline
resonates with key elements of neoliberalism. The politically motivated attempts to keep the left
within the democratic movement happy resulted in highly incoherent and largely fragmented

strategy for economic development that will not satisfy progressives (Adelzadeh and Padayachee

1994).

Davis (2003) argued that, the post-liberation ANC that took power in 1994 was never committed
to maintaining a socialist democracy within South Africa. It successfully absorbed the advocates
of that form of radical alternative, being the rump of the trade union movement which emerged
in the 1970s. But the nationalist project was already dominant when negotiations were initiated
with the apartheid government in the early 1990s. That the economic policy documents prepared
by the ANC from the late 1980’s onwards could be reconciled albeit rhetorically with the
Freedom Charter, was more attributable to the ANC’s almost unique ability to absorb competing
constituencies within its ranks than to any linguistic difficulties encountered by the interpreters
of the later documents (Davis 2003). Social democratic rhetoric was the cement which bound the
left to the ANC. But if the rhetoric of the Freedom Charter, the 1990 discussion document, the
macro-economic research group (MERGQG) report and even the Reconstruction and Development
Program (RDP) could be sourced in social democracy, the real politics of the ANC was based on
a nationalist view of the world with the attainment of a nationalist democracy being the critical
objective. Internal ANC politics must also be placed in the global economic context. When the

ANC assumed power it was confronted by a new world order.

The Iron Curtain had collapsed; a free enterprise form of globalisation had taken hold; and small
economies such as South Africa were at the mercy of the free flow of capital and the
prescriptions of international economic agencies such as the World Bank and the International

Monetary Fund (Davis 2003). The increased integration of the world economy reduced the
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policy options open to governments of relatively small nation-states. That the South African
government would have seen Growth Employment and Redistribution (GEAR) as its only option
was not only due to the politics of the ANC, but was meant to foster productivity and
competitiveness of the country’s economies. A similar trend was evident in most emerging
democracies in the world, such states allied themselves closely with global economic interests
and abide by global rules favourable to capital flows, while their societies are being asked to wait

patiently for the trickle-down benefits of corporate ingenuity (Davis 2003).

The South African government’s growth, employment and redistribution (GEAR) macro-
economic strategy adopted in 1996 is principally defined by its aim of reducing government
spending below revenue in order to address debt (Republic of South Africa 1996b). Within the
context of a market driven economy of South Africa, the state became responsible to fund or
subsidize the purchase of land and related infrastructure; an enormous task which later proved
difficult for the state. However, while adopting ambitious policy and targets, we have a shrinking

state with inadequate institutional and financial resources (Hall 2004).

2.4 Intersections of nature conservation and neoliberalisation

Neoliberalisation of nature can briefly be defined as a process where non-human phenomena are
increasingly subject to market based system of management and development (Castree 2003,
2007). One of the ways in which neoliberalism express itself in nature is through eco-tourism
development in protected areas. Duffy (2008: 327) argued that one of the core justifications for
eco-tourism is that “nature can be conserved precisely because of its market value to tourists
willing to pay to see and experience specific landscapes”. Reid (2003: 2-3) observed that tourism
is “a product of the hegemony of the West and it clearly highlights the developmental gap
between the world’s richest and poorest nations”. The private sector, global environmental non-
governmental organizations and governments continually argue that eco-tourism will ensure the
much needed development in less industrialised countries while at the same time conserving
threatened landscapes and species. However, while it is clear that there are benefits for

conservation and for some stakeholders, the focus on and promotion of these positive outcomes
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can mask the complexity of power relations produced by a commitment to eco-tourism (Duffy

2008).

Neoliberalisation of nature consistently involves redefining property rights regimes and in some
cases, the proliferation of community-public-private partnership and the creation of a regulatory
role for the state. Neoliberalism continually finds its way and sources of self- renewal in nature,
where it has progressively expanded. Nature conservation has become an avenue for the

advancement of neoliberal policy agenda in the twenty first century.

2.4.1. Neoliberalism and land reform in South Africa

The liberation struggle heralded the emergence of new political forces in South African politics.
At the same time, with the collapse of existing socialism in Eastern Europe, and the emergence
of pro-democracy movements elsewhere in Africa, it became clear to the apartheid regime that it
could no longer continue ruling in the old way. A key question about the political conditions
which would favour or retard possibilities of significant land reform concerns the character of the

transition to democracy (Levin and Weiner 1991).

The whole process of neoliberalisation in South Arica’s land reform should be understood within
the broader experiences of countries in the Global South. Take the case of Brazil, which has
undergone major economic reforms the working class leadership. Wolford (2007) stated that,
even as these so-called neoliberal reforms have been implemented around the world, a very
different sort of land reform has also been pursued as part of growing grassroots demand for
social and economic justice. In countries like Brazil, Philippines to South Africa the demand for
changes by peasants and the landless led to the establishment of the Movimento dos
Trabalhadores Sin Terra popularly known as MST (Brazil), the Landless People’s Movement or
LPM (South Africa) the Kilusang Magbubukidng Pilipinas or KMP (Philippines). This network
of movements declared in 2002 at the International Seminar on the Negative Impacts of World
Bank Market-Based Land Reform Policy, titled, Land For Those Who Work It, Not just for Those
Who Can Buy It:

17



We are the members of peasant, research, environmental, religious and human rights
organizations that have met in Washington D.C. We share the struggle for a world and a
society in which the guiding principle will be the human being and the full enjoyment of
all human rights for all the people and communities; in which the right to land of rural
communities is recognized; the food sovereignty of all countries is guaranteed; the
environmental sustainability of the planet is preserved and the cultural integrity of all
people is assured.

The network singled out the neoliberal policies which encourage structural adjustment
programmes because of its negative impact on the rural poor, peasants and effects on their
indigenous rights to land and their freedoms. These social movements presented a ‘sentimental
populist” demand for a just, equitable and fair distribution of land to ensure food and livelihoods
security. In the context of South Africa, the sentiment squarely defines the call of the freedom

charter which expressed the land tiller sentiments as fundamental to land ownership.

It is common knowledge that colonialism and apartheid dispossessed Africans of land on a large
scale and confined them to overcrowded reserves. Policy makers took an interest in arguments
that land reform could play a significant role in boosting economic growth and alleviating
poverty (Wegeriff 2004). Land dispossession of indigenous populations in South Africa by the
Dutch and British settlers was central to pre-and post-apartheid struggles for liberation. European
settlers began around the Cape of Good Hope in the 1650s and progressed northwards and
eastwards over a period of 300 years (Thompson 1985). By the mid-20™ century most of the
country, including most of the agricultural land, was reserved for the white minority settler
population, with the African majority confined to just 13% of the territory, the ‘native reserves’,

later known as African Homelands or Bantustans (Thompson 1985).

At the end of apartheid roughly 82 million hectares of commercial farmland (86% of total
agricultural land, 68% of the total surface area) were in the hands of white people who
constituted 10.9% of the population, and concentrated in the hands of some 60 000 owners
(Levin and Weiner 1991). Over 13 million black people, the majority of them poverty stricken
remained crowded into the former homelands, where rights to land were generally unclear or
contested and the system of land administration was in disarray. The native reserves were a

sanctuary of poverty, shortage of fertile agricultural land and continued conflicts within and
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amongst African people over the installation of illegitimate Chiefs appointed under the Bantu

Authorities Act 1957 (Ntsebeza 2005).

Wolford (2007) stated that the dominant approaches to land reform can be imperfectly labeled
neoliberal and populist. Neoliberal land reforms attempt to create or restore private rights to
property for the purpose of improving the smooth functioning of rural markets (usually markets
in land, credit and agricultural inputs) and increasing efficiency and production through security
of title (Borrajas jr et al 2003). Lahiff (2007: 1577) propagates the same view that, “since its
transition to democracy in 1994 South Africa has adopted a strongly pro-market approach to land
reform, influenced by conservative forces within the country and international backing for
market-assisted agrarian reform (MLAR), particularly from the World Bank”. The influence of
neoliberalism on land reform has seen the experimentation with such policies in most developing

countries.

Borrajas Jr (2003) argued that, in countries across Latin America, Asia and Africa, international
monetary and lending agencies have entered into the debate over distribution and attempted to
influence the path that distribution will take. The World Bank, particularly, has advocated with
vigour for the establishment of secure tenure rights and distribution of land, usually through a
market mechanism referred to as willing buyer-willing seller or MLAR to contrast it to the state-
led reforms of both an earlier period and those demanded by increasingly visible peasant

organizations such as the Landless Peoples Movement.

At the dawn of democracy the transformation agenda of South Africa was at the confluence of
evolving global debates between western neoliberalist and populist struggle beliefs of the pre-
liberation epoch. Hard and ‘unpopular’ choices had to be made. Ramutsindela (2002) observed
that, land reform in South Africa is a product of negotiated settlement of 1992/1993. In essence,
the construct of land reform as a transformative discourse was purely based on neoliberal
policies hence the willing-buyer willing-seller approach. Mngxitama and Eleveth (2003) argued
that since 1994 a racially skewed legacy of land distribution had not changed and less than 7% of
South Africa’s land had been redistributed, while millions of South Africans remain landless.

Fiscal restraint is one reason why the redistribution of land has been so limited. A total of only
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2.9% of agricultural land was transferred in the first decade of democracy, and during this
period, the budget for land reform remained at or below 0.5% of the national budget (Republic of
South Africa 2004; National Treasury 2004). Weideman (2004) posits that, the debate over how
best to redistribute land and restore land rights was dominated by technically superior and
excellent lobbyists from the World Bank. Bank officials pushed for a market-based approach to
reform that focused on individual property rights (van Zyl et al 1996) and the ANC subsequently

“adopted an even more narrow approach on willing sellers and willing buyers” (Lahiff 2005: 1).

Hendricks and Ntsebeza (2000) argued that, the status of existing property rights (including
agricultural land) was a central factor in the negotiations that led to political transition. White
farmers and industrialists successfully lobbied politicians to ensure that commitments to
transformation in the 1993 interim constitution and the final 1996 constitution were tempered by
a property clause that recognized and protected existing property rights. Land reform could
happen but would be constrained; leading the National Land Committee (NLC) to observe that in

effect, colonial land theft is now preserved by constitutional sanction.

Essentially, the land reform debate intersected with and was influenced by shifting politics of
post-apartheid South Africa. The debate centered around the key question of “how a movement,
which for more than three decades remained committed to the economic principles set out in the
Freedom Charter, came, within so short a period of time (no more than three years), to embrace
neoliberalism the very antithesis of what has been its policy for so long?” (Davis 2003: 40).The
response to this question was that, to develop an investor friendly country the state is required to
free up resources to attract private investment to scale up economic growth to the desired 6
percent as espoused by Growth Employment and Redistribution (GEAR).Twenty years into
democracy land redistribution, restitution, and tenure reform meant to benefit the rural poor and
the peasants who work the land of their white masters has yet to make a dent on resolving the
land question which is more than three-hundred years old. These classes of landless people are
expected to find meaningful reforms within the broader spectrum of neoliberal agenda which has
created unequal power relations in the country. The consequences of a neoliberal policy agenda
in South Africa are such that, reforms must be seen to be done but with less ‘populist’ approach

of the pre-liberation era as such an approach has potential to create class conflict in the country.
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The Restitution of Land Rights Act 1994 allows communities to lodge land claims in the
country’s national parks. The nature of the restitution is informed by three broad categories of
the effects of land dispossession, namely, dispossession leading to landlessness, inadequate
compensation, and hardships that cannot be measured in financial and material terms (Republic
of South Africa 1997). Restitution of the rights in land could be in the form of restoration of the
land in title, financial compensation or equitable redress (Republic of South Africa 1994).
Section 123(1) of the Interim Constitution provided that restoration of a right in land could only
be granted, in the case of state land, if the state certified that restoration of the land was feasible
and in the case of private land, if the state certified that the acquisition of the right in land was
feasible (Republic of South Africa 1993). This constitutional requirement of a certificate of
feasibility was given effect by Section 15 which required that, before a land claim for restoration
is referred to the Court, the Chief Land Claims Commissioner should obtain a certificate of

feasibility from the Minister of Land Affairs. Section 15(6) reads:

In considering whether restoration or acquisition by the state is feasible . . . the Minister shall, in

addition to any other factor, take into account —

(a) whether the zoning of the land in question has since the dispossession been altered and
whether the land has been transformed to such an extent that it is not practicable to restore the
right in question;

(b) any relevant urban development plan;

(c) any other matter which makes the restoration or acquisition of the right in question
unfeasible; and

(d) any physical or inherent defect in the land which may cause it to be hazardous for human

habitation (Land claim Court 138/99).
In 1994, SANPark’s policy on land claims in national parks was that land restitution and land

redistribution need not jeopardize conservation (SANParks 2007). In order to reconcile

community land rights and conservation, the idea of contractual parks managed through a co-

21



management agreement between communities and SANParks became a way of meeting both

conservation needs and the settlement of land claims. This was called a win-win situation.

The pre-liberation approach on land reform in South Africa took a populist discourse that
resonates with the Freedom Charter adopted during the Congress of the People in Kliptown on
26 June 1955. The Congress resolved that, the land shall be shared among those who work it, and
that restriction of land ownership on a racial basis shall be ended, and all the land re-divided
among those who work it to banish famine and land hunger (ANC 1955). The land tiller
sentiment of the Freedom Charter did not find expression in the post-liberation politics; from the
interim constitution of 1993 to the final constitution of South Africa of 1996. A theoretically
solid explanation is that, neoliberalism has enormous grip on the South African macro-economic
policy which in turn has an adverse effect on land reform. The continued reliance on the willing-
buyer willing-seller (commonly referred to as market led agrarian reform) without the state
taking a central role through state led redistributive, restitution and land tenure improvement for
the majority of landless and poor South Africans demonstrates the extent to which reforms are
driven by market principles. The macro-economic imperatives of GEAR, a neoliberal policy
framework consistently overlooked a people centered transformative agenda which is imperative
for a country with high levels of inequality, landlessness and poverty. However, the contestations
play themselves out and with the ultimate adoption and implementation of GEAR as a macro-
economic policy a greater historical shift to market driven reforms took shape in the African
National Congress (ANC). The pre-liberation political outlook of land reform and subsequently
conservation landscape takes a different shape by relying on the greater role of private sector and
moving away from a people driven reconstruction and development programme which had

greater state visibility in reforms.

2.4.2. Shaping conservation policies in South Africa

Pre-and post-apartheid South Africa’s conservation landscape is characterized by national,
provincial and local statutory structures with multiple conservation organizations found in them.
The statutory mandates at national level were conceptualised in terms of the National Parks Act

1976 which was later amended by the South African National Parks Act 70 of 1997 (Republic of
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South Africa 1997). The South African National Parks (SANParks) has the mandate to manage a
system of national parks in the country. The provincial conservation mandate is exercised by the
nine provinces. In Mpumalanga, the Mpumalanga Parks Board (MPB) was established in 1995 to
manage natural resources in terms of Mpumalanga Conservation Act 10 of 1998 (MPB 1998).
Like all provincial conservation entities in the country the MPB is a parastatal, meaning that it
receives non-guaranteed funding from the provincial government and is free to look for outside
revenue and investment from other sources (King 2009). However, most of these parastatals are
a sink for state resources because they are not commercially sustainable (Pers Comm Matibe

Limpopo Tourism and Parks Board 18 September 2011).

These parastatals are encouraged to be innovative, i.e. attracting private sector capital investment
through a process of commercialization. In Mpumalanga, government officials emphasized that
conservation was not a priority issue in light of other social needs. In 1998 Fish Mahlalela, then
Mpumalanga MEC for Environmental Affairs and Tourism stated that nature conservation was
not an essential area for the provincial government and that commercial development was
needed to support these initiatives. As he explained, there must be commercial development on
our reserves to generate money to fund provincial conservation, in addition to providing
resources to support neighboring communities (MPB 1998). King (2009) argued that the shifting
priorities of government resulted in an emergent commercialization discourse within the MPB,
which framed conservation in economic terms that would have meaningful benefit for

communities and organizations managing the projects.

The emergence of the Dolphin Agreement negotiated between the Dolphin Group and the MPB
provided enormous potential for a R1 billion investment in provincial reserves. This deal was
announced on 27 November 1996 and licenced the foreign group to utilise key attractions within
the province, including the Blyde River Canyon, Bourke’s Luck Potholes, and Pilgrim’s Rest.
According to news reports, the agreement enabled the Dolphin Group to exercise their
commercial rights, and maximize development opportunities and maximize financial returns
(Arenstein 1997). The then Premier of the province, Matthews Phosa, hailed the deal as an
African Dream, a unique partnership between the private sector, communities and conservation

(Gray 1998).
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In essence, commercialization in conservation areas reflected shifts in national policy from the
RDP to GEAR. It took place alongside the macro-economic strategy of the Mbeki government. It
is not a coincidence that in 1998 the Mpumalanga Parks Board advanced commercialization of
natural resources management. Such a move accompanied the evolving policy of the

government.

The Limpopo Tourism and Parks were not to be outdone in commercialization of the reserves
under its management. Manyeleti Game reserve was one of the provincial reserves earmarked for
commercialization, however, it emerged later that it was subject of a land claim by the Mnisi
Community. With the realignment of provincial borders Manyeleti game reserve was transferred
from Limpopo Tourism and Parks Board to Mpumalanga Parks Board. Subsequent to the transfer
of land to the successful land claimants, commercialization was adopted and implemented by the
beneficiaries of the land claims process in conjunction with the provincial tourism authority and
technical assistance from the GIZ in order to generate economic benefits from conservation (de

Koning 2009).

The IUCN states that, global conventions and programmes alone are not enough to ensure the
continued existence of, and sufficient funding for, protected areas. In times of fiscal austerity and
tightening government budgets — especially in developing countries which are home to much of
the world’ s bio-diversity — traditional funding sources are increasingly under threat. As such
“innovative alternatives to these traditional sources are needed in order to secure the long-term
viability of protected areas” (Vorhies and Vorhies 1993: 2). The approval of the establishment of
a task team by the South African Cabinet in 1997 to explore how public-private partnerships
(PPPs) could improve infrastructure and service delivery efficiency and ensure efficient use of
under-utilised state assets marked the accelerated shift to neoliberalism as a central pillar of

macro-economic policy.

In September 1998, the Department of Environmental Affairs and Tourism (DEAT) argued that
nature conservation and tourism which are key economic growth sector must also pursue such

policy shifts. The strategy articulated the need for SANParks to prepare for less dependence on
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state funding, which would increasingly be aimed at funding the essential conservation
requirements (Varghese 2008). This formed the basis of the conception and development of the
Commercialization Strategy 2000 of SANParks. The rationales for this strategy were that,
competing social needs put a strain on the public revenue and nature conservation should
leverage private sector investment through tourism development to partly fund its existence. The
strategy led to eleven concessions sites, seven of which are in the Kruger National Park, two in
Addo Elephant National Park, and two in Table Mountain National Park. All were awarded to

private operators.

The strategic value of the Commercialization Strategy 2000 ensured that SANParks captures a
greater market segment, increased economic activity, and new five-star market facilities built by
the private investors on a Built Operate and Transfer (BOT) system. According to the monetary
value figures since 2002, this strategy has yielded a reasonable net income to SANParks as

indicated in Table 3.1

Table 2.1 Income from commercialization to SANParks

Product Total Income USS$ Equivalent
(R7.50 =USS$1

Concessions R54,954,278 $7,327,237
Other R30,299,941 $4,039,992
Restaurant and retail facilities rental R37,002,267 $4,933,636
Total R122,256,506 $2,967,534
Commercial expenses - R15,254,346 $2,033,913
Net income from commercialization R110,002,160 $14,666,955

Note: Figures as at 31 March 2007
Source: Adapted from SANParks’ Annual Reports 2006-7

The figures above indicate that commercialization has earned substantial revenue for
conservation hardly ten years in operation. The motivation to find alternative sources of funding

for conservation begs the question whether land restoration will be an acceptable mode of
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settlement of outstanding land claims in national parks given the reality that a new revenue

sharing agreement would be required by land claimants as the owners of the land.
2.5. Market environmentalism and Mala Mala land claim

The trend of neoliberalism in nature has also come to light with the recent settlement of Mala
Mala land claim. Multiple land claims were lodged in the case of Mala Mala as a game reserve,
Mr. Zonke Loward Mhlongo lodged a land claim on the 19" June 1997 on behalf of the
Mhlanganisweni community (Land Claims Court 1997), Mr. Spok Phineas Sithole also lodged a
land claim on farm Mala Mala 359 KU on the 25" October 1996 (Land Claims Court 1996).
Flockfield 361 KU was claimed by Mr. Temdeni Frans Khoza on the 28" October 1996 (Land
Claims Court 1996). This land claim was published in the government gazette No. 1848 of 2002
and 2778 of 2002 in the Mpumalanga province. It affects properties which comprise the Mala
Mala Game Reserve, the farms Eyerfield (PTY) LTD, Charleston (PTY) LTD and Charleston
Farm (PTY) LTD. The property values of the farms involved in the land claim are as shown in
Table 2X

Table 2.2 Mala Mala Property Values

Farm Valuer Land Value per | Value of fixed | Total
hectar Improvements

Remaining Extent and | Dijalo Property Valutions | R 65 000/ha R 194,
Portion 1 of Eyerfield 000,000
343 KU
Portion 7 of Toulon 383 | Dijalo Property Valutions | R 65 000/ha R 27, 000, 000
KU
Mala Mala 341 KU Dijalo Property Valutions | R 65 000/ha R 33, 528,850 | R 153,000,000
Mala Mala 359 KU Dijalo Property Valutions | R 65 000/ha R 9,354,642 R 92 000,000
RE Charleston 378 and | Bristow, Phenyane and | R 66,627 /ha R 1,253,000 R 241,253,000
Portion 1 Charleston 375 | Associates
KU
Flockfield 414 and 361 | Fincon (J A  van | R 30,000 /ha R 22,033,000 R 105,000,000
KU Rensburg)

R 66,169,492 R 812,253,000

Source: Land Claims Court 2010
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On the 21* May 2008 the office of the Regional Land Claims Commissioner in Mpumalanga
made an offer at R52, 500.00 per hectare (see Table 2x) plus improvements to the value of R66,
169,492.00. However, the said offer was subject to approval by the Minister of Agriculture and
Land Affairs in terms of Section 42D and the signing of the sale agreement was to take place

between the parties by the 31*" August 2008 (Land Claims Court 2008).

Subsequent to this valuation the office of the Regional Land Claims Commissioner made an
offer to purchase, which was rejected by Mala Mala on the grounds of low value per hectar
(Land Claims Court 2008). The protracted negotiations ensued, which ideally should have
pushed the Land Claims Commission to expropriate the land. Section 25 (2) (a) of the
Constitution of the Republic of South Africa states that, property may be expropriated only in
terms of law of general application for a public purpose. Subsection 4(a) further states that, the
nation’s commitment to land reform is in the public purpose (Republic of South Africa 1994).
This was not done in part because South Africa wants to distance itself from the Zimbabwe-style

land reform. Instead, the state made an offer of R1.1 billion.

The buoyant public relations on the settlement by government have largely obscured critical,
justifiable grievances and legal objection at the Land Claims Court which was later referred to
the Constitutional Court (Jansen 2014). Essentially, the unresolved matter in dispute underpins
much of the substantive debates on the interpretation of what constitutes just and equitable
compensation and the aversion of the State to institute reforms of the willing buyer willing seller
(a resolution taken at the 52" ANC National Conference in Polokwane, Limpopo Province in
December 2007 (ANC 2007). For the purpose of this thesis, at least two insights can be gained
from this land claim. First, it shows that business models are integral to the settlement of land

claims. Second, it demonstrates that political expediency gets on the way of settling land claims.

2.5.1. Business models for Mala Mala

The negotiation between the state and Mala Mala shows the complex and subjective
interpretation of property values by the market in case of land restitution. Land restitution has

seen countless challenges on what constitutes just and equitable compensation during the
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negotiations for settlement of land claims. The contention by Mala Mala in this negotiations was
that the market value of the Mala Mala properties would not be less than R989, 057,000,00
which would constitute just and equitable compensation for the land and immovable
improvements (Land Claims Court 2010). In essence the calculation for compensation by Mala

Mala is as follows:

Table 2.3 Mala Mala final valuation offer

Total Extent of Mala | Price per hectar | Amount

Mala land

13 184.1082 R 70 000,00 R 922, 887,574
Cost of Improvements R 66,169,492

R 989, 057,000

Source: Land Claims Court (2008)

The concept of just and equitable compensation involves the determination of standards to arrive
at an amount expressed in monetary terms or equivalent value for settlement of a land claim
(Jansen 2014). However, the protracted negotiations for Mala Mala points to a contestation on
what constitutes just and equitable compensation. The State and the RLCC: Mpumalanga
instructed its attorneys to oppose restoration of land to the claimants of Mhlanganisweni unless
the compensation to the land owners does not exceed R30 000 per ha and the community
satisfies the Commission or the Court that it will be in a position to utilize the land sustainably

(Land Claim Court 2010).

Opposing the market value by the state opened up possibilities for alternative methods of
settlement, possibly monetary compensation which was to exclude restoration (Land Claims
Court 2012). It is not clear whether the proposition by the state was based on any scientific
valuation methodology which at the time of writing this thesis none of the respondents could
substantiate it. The standing condition for feasibility land restoration in the Mala Mala land claim
had to take into account the ability of the community to utilize the land sustainably and sufficient

detail of the identity of any party to be brought into the transaction and the nature of the
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proposed transaction will serve as the basis for determining feasibility (Land Claims Court
2012). In light of recent land claims court judgment, restoration of land will be made contingent
on the cost of the land transfer (Land Claims Court 2012). The state bought land and immovable
improvements to the value of R1.1 billion (Business Day 15 November 2013). All the movable
assets essential for tourism operation as well as the use of the Mala Mala brand are exclusively
vested in the ownership of the Michael Rattary family. Mala Mala demonstrates an extreme case
of a strong alliance between nature and market compounded by the market based land reform

wherein the state paid the highest price for land.

Three conclusions can be drawn from Mala Mala land claim. This land claim points first/y, that
the problematic cynicism of lack of policy, consistency and coherence when dealing with land
claims in protected areas expose land reform and in particular land restitution to the vagaries of
the market. Secondly; the nuanced interpretation of what constitute just and equitable
compensation in the settlement of the Mala Mala land claim. Finally; the wider significance of
the Mala Mala decision on similar land claims in Timbavati, Klaserie land claims will surely cost
the state a fortune to settle if claimants so choose land restoration and this has allowed market

environmentalism to take effect in land restitution.

2.5.2 Proposals on Mala Mala business model: a game of chess

The property owner, Mala Mala PTY (Ltd) responded to the land claim by Mhlanganisweni
community in two main ways: a price tag on its land and business model as part of the package
for the settlement of the land claim in 2010 The model involves creating a separate management
company that would continue with the operations. The operating company would provide
movable assets which were not part of the R1.1 billion land purchase settlement deal. It further
proposed the use of Mala Mala brand which will be made available by the current owners of the
Mala Mala Pty (Ltd) upon the terms and conditions agreed with the new land owners. Mala Mala
argues that, keeping and continuation of trading under the Mala Mala brand under the revised
arrangement with Mhlanganisweni community will sustain the confidence of the international

tourism market which has historically been the lifeline of the Mala Mala game reserve for over
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47 year and also leverage on the already existing market linkages that existed under the previous

land owners (Jansen and du Plessis 2014).

Table 2.4 Business Model Proposal by Mala Mala Pty (Ltd)

Years Mala Mala Management Claimants
Shareholding Shareholding
20 70 30
10 60 40
10 50 50
10 40 60
Ongoing 30 70

Source: Land Claims Court (2010)

In doing so, it would protect the community from the exposure of risks associated with the
tourism market in case of poor performance by the tourism operator. One critical risk factor is
that, in cases where fixed base rental is the basis of determining revenue, it denies maximum
benefit in case of high business turnover. The proposal by the community was presented as an
alternative to the proposal made by Mala Mala which was regarded as unfavourable (Jansen and
du Plessis 2014). It is important to note that the land claim settlement was made in lieu of land
and fixed improvements and not on the business, this meant that the brand Mala Mala remained

with the previous owner. Getting back to the business model,

Table 2.4 above represents a proposal made by Mala Mala Pty (Ltd) on post restitution of the
claim that constitutes a 50-year business partnership model between the claimants and Mala
Mala. This will allow claimants to acquire additional 10% of shareholding to the initial 20 % to
make it 30% shareholding on the thirtieth year of the implementation of the operating agreement.
On the fiftieth year the claimants will be having a 70% shareholding with Mala Mala keeping the

30%. Technically it means that, claimants will have the capacity to have an equal shareholding
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on the fortieth year of operation. Translating in monetary terms, it means that, the percentage of
revenue earned from this type of business model by the claimants will be based on the
performance of the enterprise which greatly depends on an unstable international market trends.
This point is substantiated by Mala Mala PTY (Ltd) when stating that, under these partnership
model dividends will be declared annually and will comprise of not less than 25% of operating

profit after tax (Land Claims Court 2010).

In theory this model is viable and represents a win-win solution with everything right with it,
however, taking the tourism market dynamics into consideration, this exposes the claimants to
potential risks of underperformance in terms of revenue earnings and subsequent declaring of
benefits by the management company. This goes for the two concession agreements in Makuleke
as discussed in Chapter 4. In essence, the proposal does not have performance guarantees; more
so, it does not spell out exit clauses for claimants to be able to extract themselves from an
unprofitable partnership. However, I note that the negotiations around this proposal have not
been concluded. A preliminary analysis could be made on the basis of information provided by
Mala Mala to the Land Claims Court pending the finalization of a long term deal of which the
details of the negotiations were not yet public at the time of writing this thesis. At the moment a
lease agreement that will lapse in 2015 has been signed between Mala Mala PTY Ltd and
Mhlanganisweni community. The agreement earns the community R700 000 per month and
allows a smooth transition to a longer term agreement still under negotiation with the hope of

protecting the investment made in purchasing the land (Nkwinti 2014).

A closer look at the proposals by Mala Mala and the Mhlanganisweni reveals contradictions in
every respect. The model favored by the claimants and presented to the Land Claims Court is a
hands-off approach. It proposes a base rental to be paid as well as a small percentage of turnover
irrespective of performance of the management company. This in essence protects the claimants
in case low dividends are declared and the enterprise cannot honour its financial obligations. On
the contrary, the proposal by Mala Mala is based on 25 % of operating profit. This model does
not have performance guarantees in it; due to the nature of the open market conservation tourism
is operating in a risk market and there are no guarantees for reasonable revenue returns to the

claimants. The suggested 25% of operating profit after tax present a critical risk factor due to the

31



unpredictable tourism market and the size of the beneficiaries expected to benefit from this deal

(Mulaudzi 2014).

2.5.3 Land settlement as political expediency?

The above three factors demonstrate an increasingly incoherent, weakened and potentially
powerful ANC led government only if it looks seriously on matters political to achieve
meaningful land reform in South Africa. One would argue that, protracted Mala Mala land claim
negotiations demonstrated an increasingly fearful state whose land reform programme suffered a
strain on its credibility despite the fact that the state could look at expropriation of the land for
public purpose. In essence the recommendation to forego the Constitutional Court case by
Minister Gugile Nkwinti unintentionally allowed the land market not only to dictate exorbitant
market prices but potentially to make land reform costly for the state where in Mala Mala will be

used in comparable sales.

In addition it set a terrible precedent, and by withdrawing from the legal challenge the move
denied the country an opportunity to cap and rule on the highly contested issue of what constitute
just and equitable compensation in land reform cases. It is worth noting that the stagnation of
negotiations came after a few years of negotiations marked by contestations regarding the market
value of the properties to be purchased by the state (Jansen 2014). The South African
government is one of the major buyers in the land market for purposes of land reform hence the
notion that the willing-buyer willing-seller frustrates land reform and distorts the market. In

2P ANC Conference in Polokwane resolved that, market driven land

recognition of this, the 5
reform should be discarded and there must be an immediate review of the willing-buyer willing-

seller principle to accelerate equitable distribution of land (ANC 2007).

Though the talk on land reform was tough, the ANC resolution on land reform taken almost
seven years ago did not find expression in the form of legislation or policy, and consequently the
status quo remained in the Mala Mala restitution case. This begs the question, what delays the
ANC government to institute the decision of establishing or appointing the valuer general to

advice or review valuations for land reform purposes? A widely held contrary view is the
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reluctance of the ANC led government to temper with the property clause and invoke the
expropriation clause in the Constitution (Jansen 2014). Inversely, the Draft Green Paper favored
the creation of the office of the Valuer-General to determine the value of financial compensation
in cases of settling land claims. The constitution explicitly provides that this role is to be
provided by the judiciary and appointing non—independent institutions to determine just and
equitable compensation will not pass the constitutional test unless an amendment to the
constitutional provision on the judiciary’s role takes effect. Jansen (2014) states that, the valuer
general’s role will be more administrative and decisions of his office will be taken on review by
the Courts and complex and highly sensitive cases like Mala Mala will obviously take the Court

route.

The constitutional court challenge had the Legal Resources Centre as amicus curiae. This legal
challenge was to request the court to rule on the question of just and equitable compensation (du
Plessis 2014). However, Minister Gugile Nkwinti favored the ultimate withdrawal of the
government from the constitutional court challenge to settle the claim at the cost of R1.1 billion.
This withdrawal raises interesting fundamental issues; the timing of the settlement of Mala Mala
coincided with the year of the publication of the Restitution Amendment Bill tabled in

Parliament in October 2013 which ensures the re-opening of lodgment of land claim.

My assertion is that, firstly, the ANC government had to use this land claim to demonstrate
commitment to land reform and rural development as definitive priorities for the incoming
administration. Secondly, the official handing over of the land by President Jacob Zuma
coincided with the launch of the ANC national elections manifesto which took place few days
earlier in Mbombela, Mpumalanga Province. Thirdly, concerns regarding overcompensation of
the claimants were overlooked, as raised in the land claims court judgement and this has set a
difficult precedent to maintain. Sources closer to the negotiations stated that, Michael Rattray,
owner of Mala Mala has been a long standing benefactor of the ANC and a personal
acquaintance of Deputy President Cyril Ramaphosa. At the time of the price negotiations
Ramaphosa was not a government official but admitted on public television that he assisted in
the final negotiations of the Mala Mala land claim, and that could be one of the reasons why the

state opted for a negotiated settlement.
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2.6 Conclusion

This chapter used the lens of neoliberalism to answer the questions regarding the
neoliberalisation of nature and how such a process might have the consequences on land reform.
South Africa experienced a move from the RDP which was a people-centered approach to
GEAR. The chapter highlighted that neoliberalism is a transnational agenda that had greater
influence on the shift from the RDP and its transformation agenda towards the neoliberalisation
of the economy. It further argued that the constitution simultaneously opens up and constrains
land restitution especially in protected areas (see Chapters 4 and 5). A balancing act of both
political and economic interest of local and international interest had to be achieved. With regard
to Mala Mala the negotiations were complex and difficult, though land restoration remains a
necessary condition for transforming land ownership patterns in South Africa. The settlement of
Mala Mala was intended to instill confidence in the state of land restitution program in South
Africa, in addition to serving as a strategy for the upcoming national elections of 7 May 2014. It
also gave credibility to the reopening of land claims. The high cost of settling Mala Mala
demonstrates the vicious grip of market driven land reform and the marketization of nature and

the reluctance of a neoliberal state to challenge the dictates of the market.
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Chapter 3
Research Methodology

3.1 Introduction

This chapter discusses research tools, methods and instruments used in the study to assist to find
answers to key research questions at hand. More so, the chapter introduces the two case studies,
Makuleke and Makahane-Marithenga community land claims. As we noted in chapter 1, the
main goal of the study is to understand and account for why there is no land restoration in South
Africa’s premier national park, Kruger National Park. In essence, the research attempted to
locate the land restoration narrative through the analysis of data collected through interviews,
print, electronic media sources as well as academic publications. This chapter is divided into
eleven sections. The first section provides an introduction to the research methodology used. The
second part deals with the methods and approach, the third section deals with the research
design. In the fourth part takes a closer look at the case study areas. Field visits and interviews
are also, documentary research, data capturing and instruments. Data analysis and ethics are

looked at in the last part of the chapter.

3.2 Methods and approach

The land question remains one of the key challenges for post-apartheid South Africa. It is a
historical problem with difficult and complex political, social and economic challenges in the age
of neoliberalism. It is one of the defining elements of the post liberation reconciliation agenda.
The history of colonization and apartheid, and the dispossession of black people from the land
that is central to this history are well documented (Sparks 1991; Thompson 1995; Koch et al
2001; Greenberg 2003). The White Paper on South African Land Policy sets out a wide range of
objectives ranging from dealing with the injustices of racially based land dispossession, to
promoting economic growth and providing secure tenure for all (DLA 1997). It is against this
background that this study seeks to understand how land reform unfolds in South Africa’s
protected areas. Such an understanding could be achieved by adopting research methodologies

that are open to various sources.
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This study has adopted a qualitative research approach. Qualitative work is theoretical in its aims
rather than descriptive this is especially so with the case studies that uses qualitative methods it is
the testing of theory that is important rather than the issue of inference or generalizability (Platt
1988; Yin 1989). The qualitative approach is useful to this research because it provides an

opportunity to the researcher to understand the actions behind the case study.

3.3 Research Design

The first phase of this research involved extensive literature review on the land question in pre-
liberation and post liberation contexts and the narratives that informed land reform in
conservation in South Africa. Literature on international experiences in land reform and
conservation in Latin America and Africa was also consulted. This assisted the researcher to
develop a contextual understanding of the topic of land reform and conservation and develop a

conceptual framework informed by issues at hand.

In the second phase of research the researcher conducted a total of 150 (hundred and fifty)
interviews. The data collection method focused on obtaining information about the respondents’
views on land claims in the Kruger National Park on what the preferred solutions are and why?
A qualitative research method was adopted in order to gain more understanding about the
phenomenon of land claims and how the two land claims were settled in the Kruger National
Park. A quantitative research design would have limited the researcher to quantifiable data that
would have not full exposed the various interpretations and discourses of land claim settlement
in the Kruger National Park. Lincoln and Guba (1985) argued that the ability of qualitative data
to more fully describe a phenomenon is an important consideration not only from the
researchers’ perspective but also from the readers’ perspective. Qualitative research is rich with
details and insights into participants’ experiences of the world; it reflects the real experiences of

the participants and gives the reader the detailed knowledge of the variables that are researched.

The quantitative methodology was not adopted due to the fact that the objectives of the research

do not require interpretations in numeric form. Instead, it requires analysis and interpretation of
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the reasons for behavioral patterns with regard to decision in the two case studies. In essence, the

data provided by quantitative methodology would have been more descriptive than analytical.

In collecting data the researcher used the disaggregation model where in the respondents were
identified in-terms of the organizations and institutions that they represent. This technique assists
in understanding the views of respondents representing different organizations. The respondents
were identified by looking at the key resource persons who partake in decision making around
land claims in the Kruger National Park and policy implementation. All the primary and
secondary data was collected between February 2011 and March 2012 in the following areas,
Makuleke village, Mabiligwe village, Kruger National Park — Pafuri and Skukuza,
Thohoyandou, Ka-Josepha, Punda Maria, Johannesburg, Nelspruit, Pretoria, Cape Town and

Polokwane. Tables 3.1 to 3.4. below show informants interviewed and their affiliation.

Table 3.1 Government officials

Institution Number of Unit/section
respondents

South African National Parks 8 Conservation
Land Claims Commission:Limpopo 7 Land claims research
Land Claims Commission: Mpumalanga 1 Land claims research
Mpumalanga Tourism and Parks Authority | 1 Conservation
Parliamentary Portfolio Committee on | 1 National government
Land
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Table 3.2 Makuleke case study area respondents

Makuleke Community Number of
Respondents
Chief Makuleke 1
Makuleke community 69

Table 3.3 Makahane Marithenga case study area respondents

Makahane Marithenga Number of

community Respondents

Makahane Marithenga community | 60

Table 3.4 Makuleke concessionaire respondents

Makuleke concesionaires Respondents
Wilderness safaris: Pafuri camp, | 01 Concession manager
kruger national park
The outpost: Pafuri camp, kruger | 01 Deputy concession manager
national park

The use of secondary data focused on journal articles, official government memoranda, books,
and newspapers. More so, data analysis demonstrated some gaps and the need for clarification.

To fill these gaps follow up interviews were conducted with the identified respondents.
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3.4 Classification of research methodologies: case study research.

Benbasat et al. (1987: 370) argued that case study research is viable for the following reasons: “it
is necessary to study a phenomenon in its natural setting; the researcher can ask how and ‘why’
questions, so as to understand the nature and complexity of the processes taking place”. This
research methodology allows an opportunity to capture and analyse data on site. Furthermore, it
provides an opportunity to the researcher to analyse variables than is typical in experimental and

survey research methodology.

Two case studies were used for this research, Makuleke and Makahane-Marithenga
communities. The two case studies were deemed necessary for this research due to the fact that
they have similar historical land dispossession circumstances and are all situated in the Kruger
National Park. Their land claims were validated through the restitution process. In addition, the
two case studies were selected in order to understand the state’s conception of the two land
claims with similar historical dynamics but different outcomes regarding the settlement of the
land claims. Mala Mala land claim was used to understand the inherent nature of settlement
models the state pursues and to analyse the opportunities and limitations such models impose on
communities claiming land. Such models, the thesis argues, have wider ramifications to land
claims and the governance of protected areas. Moreover, the negotiations for the finalisation of
these claims happened in two different times. This assisted the researcher to follow the narratives
around the land restitution debate in the Kruger National Park, identify points of convergence
and divergence in the restitution narratives on these claims. More so, the case study provided the
researcher with an opportunity to closely follow the current narrative regarding the negotiations
for settlement of Makahane-Marithenga land claim. Yin (1989) cited in Blaikie (2000: 217)
stated that, “a case study is an empirical inquiry that investigates a contemporary phenomenon
within its real life context; when boundaries between context and phenomenon are not clearly

evident and multiple source of evidence is used.”

The two cases presented similarities as well as differences in the attempt to reconcile land rights

and conservation in the Kruger National Park. The case studies were also selected on the basis
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that they all claimed land in a national park. Moreover, they share similar historical context of
land dispossession to make way for conservation. The details of these case studies are discussed

in Chapter 4 and 5 of this thesis.

Policy positions of government departments, conservation organizations and land claimants were
followed over time to identify initial policy positions, track changes, identify and analyse the
causes of such changes, (see Chapters 4 and 5). This research used multiple data collection
methods whose results were assessed to determine points of convergence in order to conduct
discourse analysis and determine validity. This included the use of interviews, structured and
unstructured, direct observations of activities and phenomena and their environment as well as
documentation, such as written, printed or electronic information, newspaper cuttings and

information about the land claims affecting the Kruger National Park.

3.5 Case study areas location: Kruger National Park: Limpopo Province

The Kruger National Park cannot be discounted from the politics of land dispossession in South
Africa. Significant moments in the history of conservation in South Africa can be traced as early
as 1846 and 1926. The reality of the establishment of the Kruger National Park is that rural
communities were forcefully removed to make way for conservation. As a result, the first spark
between nature conservation and rural communities was ignited. Land struggles in South Africa
were not exclusively for in the agricultural sector but also affected the nature conservation
environment. The exclusion of black communities from the Kruger National Park reinforced the
belief amongst communities living in close proximity of the Kruger National Park and beyond
that nature conservation is for exclusive use of whites. This stood to be true in the Kruger
National Park because the Park formed part of what became white South Africa. The Kruger
National Park represented a living memorial of President Paul Kruger and reinforced Afrikaner
nationalist identity. The Kruger National Park located in the two provinces of Limpopo and
Mpumalanga. It measures 33,948 km square kilometers. It is home to a variety of species, fauna

and flora.
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The two case studies are located in Limpopo Province in the Vhembe District Municipality.
Makuleke is a successful land restitution case of which the land is located in the northern section
of the Kruger National Park referred to as the Pafuri area. The Makahane-Marithenga community
lodged a land claim affecting part of the Kruger National Park which was found to be valid in
terms of the Restitution of Land Rights Act, 1994 as amended. The researcher picked an
emerging phenomenon that demonstrates competing and contradictory state policy
implementation with regard to the settlement of land claims affecting the Kruger National Park.
In addition, the researcher was directly involved in researching land claims with the Land Claims
Commission: Limpopo and was also involved with the Makahane-Marithenga community land
claimants through the African Wildlife Foundation. The Foundation wanted to support the
Makahane-Marithenga community through capacity building and also sought to understand the
value of natural resources management prior to restitution of their rights in land in the Kruger

National Park.

In essence the researcher observed firsthand the institutions of government, South African
National Parks, Department of Environmental Affairs and Tourism, Department of Land Affairs
and the Land Claims Commission: Limpopo as well as the Cabinet of the Republic of South
Africa. The successful Makuleke land claim served as case la