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ABSTRACT

The South African Constitution provides everyone with a right to administrative action that is
procedurally fair. This right is given legislative effect in the Promotion of Administrative
Justice Act (PAJA), under which the requirements of procedural fairness are broad and robust.
The application of procedural fairness under the Constitution and the PAJA is however limited
to those exercises of public power classified as ‘administrative action’. In giving meaning to
the concept of administrative action under the Constitution, the Constitutional Court has
excluded from its ambit executive, legislative, and judicial action, while the PAJA excludes a
multiplicity of additional exercises of public power. There is accordingly a wide range of

exercises of public power that is not reviewable as administrative action.

Non-administrative action is, however, not exempt from judicial oversight. It is subject to the
principle of legality, which was developed by the Constitutional Court as a safety net to ensure
that all exercises of public power are subject to some standards. It has thus far been developed
to include review for lawfulness and rationality and it was expected that when the appropriate
case arose, it would be developed to include review for procedural fairness. When that case
arose, however, the Constitutional Court found that procedural fairness was not a requirement
under the principle of legality. The result was an all-or-nothing divide in respect of procedural
fairness: while administrative action is subject to the potentially extensive requirements of
procedural fairness under the PAJA, non-administrative action is not subject to procedural

fairness at all.

When subsequently faced with facts that cried out for the application of procedural fairness,
the Constitutional Court did not reverse or limit its finding but found that consultation (usually
the remit of procedural fairness) could in certain circumstances be required as a matter of
rationality, a ground that became known as ‘procedural rationality’. The courts have
subsequently relied on procedural rationality as a basis for requiring consultation in certain
circumstances. When doing so, they have noted that procedural rationality is not to be conflated
with procedural fairness, as it is rooted within the concept of rationality, and that requiring
consultation under procedural rationality is therefore not at odds with the inapplicability of

procedural fairness under the principle of legality.



The difference between procedural fairness and procedural rationality is significant.
Rationality is concerned only with the logical connection between the means and ends of a
decision, while fairness is concerned far more expansively with the dignity and fair treatment
of affected persons, the value of providing decision-makers with all the facts, and the public

importance of justice not only being done but also being seen to be done.

The research question of this thesis is therefore: given the conceptual differences between
procedural fairness and procedural rationality, can procedural rationality effectively fill the gap
left by the exclusion of procedural fairness from legality review where consultation is
necessary to achieve procedurally just outcomes? The conclusion arrived at is that procedural
rationality is not capable of fulfilling the role of procedural fairness under the principle of
legality for a number of reasons stemming from its conceptual underpinning in rationality
rather than fairness. The thesis recommends alternative ways in which this gap could

nevertheless be addressed.
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CHAPTER 1

INTRODUCTION

1. INTRODUCTION

Procedural fairness, whether in the form of natural justice, a duty to act fairly, or due process,
is a long-cherished doctrine of public law. It reflects the idea that we care not only about the
outcome of public decisions, but also about the process by which they are reached. In most
Commonwealth legal systems, it requires that the process by which a public decision is reached
must include consultation with persons who could be adversely affected by the decision, and
that the decision should be made by a person who is, and appears to be, impartial. The broad
application of this doctrine was captured by Lord Loreburn LC, who compellingly described

‘listen[ing] fairly to both sides’ as ‘a duty lying upon everyone who decides anything’.!

In South Africa, the Constitution provides everyone with a right to administrative action that
is lawful, reasonable and procedurally fair.?2 This right is given legislative effect in the
Promotion of Administrative Justice Act (PAJA),? under which the requirements of procedural
fairness are broad and robust, in a manner befitting a constitutional dispensation founded on
the values of openness, accountability, and the rule of law.* The application of procedural
fairness under the Constitution and the PAJA is however limited to those exercises of public

power classified as ‘administrative action’.

In giving meaning to the concept of administrative action under the Constitution, the
Constitutional Court has excluded from its ambit executive, legislative and judicial action. The
definition of administrative action in the PAJA also excludes these actions as well as a

multiplicity of other exercises of public power. There is accordingly a wide range of exercises

! Board of Education v Rice 1911 AC 179 at 182.

2 Section 33(1) of the Constitution of the Republic of South Africa, 1996 (hereafter ‘the Constitution’ or ‘the 1996
Constitution’).

3 Act 3 of 2000 (hereafter ‘the PAJA”).

4 Section 1(c)-(d) of the Constitution.



of public power — commonly referred to in case law and commentary as ‘non-administrative

action’® — that is not reviewable as administrative action.

Non-administrative action is nonetheless not immune from judicial oversight. It is subject to
the principle of legality, which was developed by the Constitutional Court as a safety net to
ensure that all exercises of public power are subject to certain essential requirements. The
principle is derived from the rule of law, as enshrined as a founding value in the Constitution.®
It has thus far been developed to include review for lawfulness and rationality, and has been
described as ‘administrative law applied under another name’’ or a ‘parallel universe of
administrative law’.2 It was expected that when the appropriate case arose, the principle would
be developed to include review for procedural fairness, particularly as the principle is sourced

from the rule of law,® of which procedural fairness is considered an essential component.©

However, in Masetlha v President of the Republic of South Africa,** the Constitutional Court
took a different view. The facts concerned the President’s dismissal of the head of the National
Intelligence Agency, Billy Masetlha, without providing him with a hearing. The Court
determined that the President did not have a duty to consult with Masetlha before dismissing
him. Finding that the President’s decision was not administrative action reviewable under the
PAJA, but an exercise of public power subject to review under the principle of legality, the

Court held that the grounds on which the decision could be reviewed were limited to lawfulness

> See for example, Association of Mineworkers and Construction Union v Chamber of Mines of South Africa
[2017] ZACC 3 para 84; Public Protector of South Africa v Chairperson: Section 194(1) Committee [2023]
ZAWCHC 73 para 52; Cora Hoexter ‘A Rainbow of One Colour? Judicial Review on Substantive Grounds’ in
Hanna Wilberg & Mark Elliott (eds) The Scope and Intensity of Substantive Review: Traversing Taggart’s
Rainbow (2015) 163-93; Michael Tsele ‘Rationalising Judicial Review: Towards Refining the “Rational Basis”
Review Test(s)’ (2019) 136 SALJ 328.

6 Section 1(c) of the Constitution.

7 Clive Plasket The Fundamental Right to Just Administrative Action: Judicial Review of Administrative Action
in the Democratic South Africa (PhD thesis, Rhodes University, 2002) at 164.

8 Hoexter ‘A Rainbow of One Colour?” op cit note 5 at 184.

% Clive Plasket ‘Procedural Fairness, Executive Decision-Making and the Rule of Law’ (2020) 137 SALJ 698—
712; Cora Hoexter ‘The Rule of Law and the Principle of Legality in South African Administrative Law Today’
in Marita Carnelley & Shannon Hoctor (eds) Law, Order and Liberty: Essays in Honour of Tony Mathews (2011)
55-74 at 61-2.

10 Joseph Raz ‘The Rule of Law and its Virtue’ The Authority of Law: Essays on Law and Morality (1979) 210
28; Joseph Raz ‘The Law’s Own Virtue’ (2019) 39 Oxford Journal of Legal Studies 1-15; John Rawls A Theory
of Justice (1971) at 209-10.

1112007] ZACC 20 (‘Masetlha’).



and rationality.*? It found that executive actions do not attract the demands of procedural
fairness, explaining that ‘[i]t would not be appropriate to constrain executive power to
requirements of procedural fairness, which is a cardinal feature in reviewing administrative
action’.*® The finding has significant implications: first, that exercises of executive power are
not reviewable on procedural fairness grounds, and second, that the principle of legality, under
which the exercise of executive power as well as other non-administrative action is reviewable,
does not encompass procedural fairness. The result is a sharp divide between administrative
and non-administrative action in respect of procedural fairness: while administrative action is
subject to the potentially expansive requirements of procedural fairness under the PAJA, non-

administrative action is not subject to procedural fairness at all.

The exclusion of procedural fairness as a review ground under the principle of legality has far-
reaching ramifications. Non-administrative action encompasses decisions that are of
considerable public importance: key executive functions of the President and other members
of the Cabinet; the exercise of the Public Protector’s powers to investigate, report on and
remedy maladministration; decisions of the Judicial Service Commission regarding the
nomination, selection or appointment of judges; decisions by the National Prosecuting
Authority to institute or continue a prosecution; and the findings of commissions of inquiry.

Some, if not all, of these decisions will require the application of procedural standards.

When subsequently faced with facts that cried out for the application of procedural fairness,
the Constitutional Court did not back-pedal on the blanket exclusion it had imposed in
Masetlha. Instead, in Albutt v Centre for the Study of Violence,'# it found that consultation
(usually the remit of procedural fairness) could in certain circumstances be required as a matter
of rationality, a ground that subsequently became known as ‘procedural rationality’. The courts
have seized upon procedural rationality as a basis for requiring consultation and other
‘procedural’ standards under the principle of legality. When doing so, they have been at pains
to point out that procedural rationality is not to be conflated with procedural fairness, as it is
rooted within the concept of rationality, and that requiring consultation as a matter of

procedural rationality is therefore compatible with Masetlha.

12 1bid para 81.
13 1bid para 77.
1412010] ZACC 4 (‘Albutt’).



The difference between procedural fairness and procedural rationality (as developed by the
courts) is profound. Procedural rationality is concerned only with the logical connection
between the means employed to reach a decision and the purpose of the decision, while fairness
is concerned far more expansively with the dignity and fair treatment of affected persons, the
value of providing decision-makers with all the facts, and the public importance of justice not

only being done but also being seen to be done.

The concern of this thesis is the achievement of procedurally just outcomes under the principle
of legality. Given the conceptual differences between procedural fairness and procedural
rationality, the research question posed in this thesis is whether procedural rationality can
effectively fill the gap left by the exclusion of procedural fairness from legality review where
consultation is necessary to achieve procedurally just outcomes. It is my conclusion that
procedural rationality is not capable of fulfilling the role of procedural fairness under the
principle of legality due to its conceptual underpinning in rationality rather than fairness. It is
my recommendation that there are two principal means by which the problem identified in this
thesis could be addressed: first, by the Legislature widening the definition of administrative
action in the PAJA to include a wider range of exercises of public power; and second, by the
Constitutional Court revisiting its finding in Masetlha to provide that non-administrative action
IS subject to procedural fairness under the principle of legality. In both instances, the principle
of variability (according to which the content of procedural fairness varies according to the
facts) would ensure that the application of procedural fairness does not unduly encroach upon

the separation of powers.

In this introductory chapter, | begin by setting out the problem statement more fully (Part 2),
followed by my research question and the sub-questions that it encompasses (Part 3), and an
overview of my argument (Part 4). | follow this with a literature review, investigating how this
problem has been addressed in the literature (Part 5) and a consideration of the research
methodology that is suitable to answering my research question (Part 6). | conclude by setting

out the structure of my argument in a chapter outline (Part 7).



2. PROBLEM STATEMENT

2.1. The nature, variability, and value of procedural fairness

Procedural justice is the idea that there must be fairness in the procedural steps or standards
taken by public authorities as they make their decisions. It has been recognised, in one form or
another, from ancient times and across most jurisdictions.® Indeed, as its erstwhile designation
of ‘natural justice’ reveals, it was often esteemed as a matter of morality and the law of the
divine.® In modern public law it is almost universally considered to be an essential component
of the rule of law,'” and as identified by Joseph Raz, one of the ‘main features of public

accountability’.1®

Today, in Commonwealth jurisdictions, the implementation of procedural fairness is still
guided by two ancient maxims: the right to be heard (audi alteram partem) and the rule that no
one should be a judge in their own case (nemo iudex in causa sua).*® Practically, these maxims
are implemented through procedural standards such as duties to notify an affected person of a
pending decision, consult with an affected person, and disclose information before a final
decision is made (in respect of the right to be heard), and the requirement that decision-makers
must recuse themselves where their decision might affect their own interests (in respect of the

impartiality requirement).

The content of procedural fairness is ‘infinitely flexible’?° or variable. This means that the

standards it requires differ according to the relevant circumstances.?* Thus, a just procedure

15 The principle of a hearing was recognised in ancient Egypt, and the ancient Greeks recognised the principle
that no man is to be judged unheard. It was also recognised in ancient Rome where the Twelve Tables prescribed
the death penalty for any judge who allowed his judgment to be influenced by accepting bribes. See Lawrence
Baxter Administrative Law (1984) at 536-8; Harry Woolf, Jeffery Jowell, Catherine Donnelly & Ivan Hare De
Smith’s Judicial Review 8 ed (2018) at 344-5.

16 Woolf et al ibid at 345.

17 See Raz ‘The Rule of Law and its Virtue’ op cit note 10; Raz ‘The Law’s Own Virtue’ op cit note 10; Rawls
op cit note 10.

18 Raz ‘The Law’s Own Virtue’ op cit note 10 at 8.
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can take many forms. In respect of an application for a driver’s licence, it might require only
the completion of a form, while in respect of a decision to expropriate a person’s land, face-to-
face consultation might be required. The intensity of a particular procedural standard might
also differ according to the circumstances. One set of circumstances might, for example,
require an hour-long consultation, while another might require a much longer consultation. The
variability of procedural standards means that they do not have to be applied in an all-or-
nothing manner, but can be applied at different levels of intensity, according to the

circumstances.?2

Important interrelated values are served by the application of procedural fairness. The value
most often cited by commentators and courts is that imposing procedural standards leads to
more accurate and informed decision-making.?®> Where decision-makers must listen to the
representations of persons, groups, or the public, they must take into account more information
when making their decision. They may be confronted with information they did not have
before, allowing them to make a slightly or completely different decision; or they may be
apprised of a previous misunderstanding, leading to the proposed decision being abandoned
altogether. As explained by Ngcobo J, ‘[a] hearing can convert a case that was considered to
be open and shut to be open to some doubt, and a case that was considered inexplicable to be
fully explained.’?* Thus, decision-makers who are better informed are more likely to make one

of the better choices available to them under the circumstances.

Procedural fairness also encourages public confidence in decision-making.?® This is
encapsulated in the well-known dictum that ‘justice should not only be done, but should
manifestly and undoubtedly be seen to be done.’?® This is why the rule against bias precludes

not only actual bias but also the reasonable perception of bias: accordingly, ‘[e]ven though the

22 Cora Hoexter ‘The Future of Judicial Review in South African Administrative Law’ (2000) 117 SALJ 484 at
502.

23 See Woolf et al op cit note 15 at 342-3; Baxter Administrative Law op cit note 15 at 538; Lawrence Baxter
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Jonathan Klaaren & Glenn Penfold ‘Just Administrative Action’ Constitutional Law of South Africa 2 ed (2017)
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25 Woolf et al op cit note 15 at 537.
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decision-maker may in fact be scrupulously impartial, the appearance of bias can itself call into

question the legitimacy of the courts and other decision-making bodies.’?’

Finally, procedural standards also play a role in respecting human dignity, as ‘allowing affected
persons an opportunity to influence decisions that affect them affirms their equal worth and
human dignity.’?® As noted by John Rawls, ‘respect for persons is shown by treating them in
ways that they can see to be justified’.?° For Jeremy Waldron, allowing a person to be heard is
central to our concept of law as ‘a mode of governing people that acknowledges that they have
a view or perspective of their own to present on the application of the norm to their conduct

and situation’.%® He poignantly explains:

Applying a norm to a human individual is not like deciding what to do about a rabid
animal or a dilapidated house. It involves paying attention to a point of view and
respecting the personality of the entity one is dealing with. As such it embodies a crucial
dignitarian idea — respecting the dignity of those to whom the norms are applied as
beings capable of explaining themselves.3!

These considerations, in any review application, must nevertheless be weighed against the
value of administrative efficiency. Administrative efficiency can weigh particularly heavily in
the consideration of procedural standards, as the application of audi can potentially be time-
consuming and costly (in a way that requiring a decision-maker to be reasonable will not).%? It
could, for example, involve oral consultations, hearings and even prolonged public inquiries,
creating significant work for public authorities and placing a substantial burden on the public
purse. It is for this reason that legal systems must consider methods of limiting the application

and content of procedural standards.
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2.2. Natural justice in pre-constitutional South Africa

Together with nearly all of its administrative law, South Africa inherited natural justice as a
ground of review from the English common law.3 Within a system of parliamentary
sovereignty and legislative supremacy during the pre-constitutional era, natural justice was
understood to apply unless excluded by statute.>* Where legislation did not make express
reference to natural justice, a presumption existed that it was intended.®® Parliament was,
however, free to exclude natural justice, expressly or by implication.%® As Stratford ACJ
observed, ‘[s]acred though [the maxim of audi alteram partem] is held to be, Parliament is free

to violate it’.%7

The application of natural justice was further limited by the ‘classification of functions’
doctrine.® Inherited from English law, the doctrine divided exercises of public power into the
categories of ‘judicial’, ‘quasi-judicial’, ‘legislative’, ‘purely administrative’, and ‘executive’
decisions, and only the first two categories attracted the application of natural justice. While
judicial decisions were clearly identifiable, the definition of quasi-judicial decisions proved
more challenging as courts struggled to find criteria for decisions that were “court-like” but
which, somehow, were not quite’.® The prevailing approach was to define quasi-judicial
decisions as decisions that affected the existing rights, liberty and property of an individual.*
This meant that mere applicants (those applying for rights) were not entitled to a fair hearing.**
It also meant that in cases of multi-level decision-making, preliminary decisions did not attract
natural justice, as they did not themselves affect rights adversely.*? The purpose of the doctrine

was to limit the number of cases that would attract natural justice so as to limit the burden on

33 Baxter Administrative Law op cit note 15 at 30-4; Cora Hoexter ‘From Pale Reflection to Guiding Light: The
Indigenisation of Judicial Review in South Africa’ in Swati Jhaveri & Michael Ramsden (eds) Judicial Review of
Administrative Action Across the Common law World (2021) 171-90.

34 Baxter Administrative Law op cit note 15 at 569-70.
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3 Ibid at 569-70.
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the administration. While the doctrine was widely criticised and eventually abandoned in
English law in 1964,* it continued to be applied by South African courts.*

The application of natural justice during this period has been criticized for being too limited
and conceptually confused.*® As Lawrence Baxter wrote in 1984, ‘the danger with the
classification process is that legal categories tend to become rigid and inflexible.’*® He
observed that natural justice had been applied in an ‘all-or-nothing’ manner in terms of which
the decision-making process was either ‘completely fair’ or was ‘permitted to be completely

unfair.”4’

Cora Hoexter in 2004 concurred, identifying two judicial tendencies apparent during this
period. The first was ‘parsimony’ or a restrictive application of administrative justice, as judges
treated administrative justice as ‘something to be carefully hoarded and doled out only
grudgingly’.*® The second tendency was ‘conceptualism’, which Hoexter defines as a ‘reliance
on legal concepts as a method of solving legal problems.’4® Hoexter explains the effect of these

two tendencies as follows:

In South African law of the pre-democratic era, parsimony combined with
conceptualism in a way that was not only devastating for the victims of the system, but
also for the development of judicial review. The courts’ energies were largely directed
towards a negative enterprise: finding ways to restrict the application of principles of
good administration and their obverse, the grounds of review. The results were an all-
or-nothing application of those principles, with most victims of official action getting
nothing...The courts’ focus meant that the most fundamental, helpful and positive
question was never asked: What does administrative justice require in this case? It
meant, in fact, that hardly any effort went into the essential task of working out the
appropriate content of lawfulness, reasonableness and fairness in particular cases.°

43 The distinction was abandoned in English law in the case of Ridge v Baldwin [1964] A.C. 40 at 75-76 where
Lord Reid famously found that natural justice could apply simply where someone has a duty to determine ‘what
the rights of an individual should be.’

44 Baxter Administrative Law op cit note 15 at 576.
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The tendencies towards parsimony and conceptualism were somewhat lessened towards the
end of the Apartheid era, as the courts embarked on a new course in their approach to
administrative law, ‘show[ing] signs of regeneration and adaptation to changed
circumstances’.%! In respect of natural justice, two key cases were Administrator, Transvaal v
Traub®? in 1989, and South African Roads Board v City Council of Johannesburg® in 1991. In
Traub, the Appellate Division expanded the audi alteram partem standard to apply not only
where an individual's liberty, property or rights were threatened, but also where, in their
absence, an individual nevertheless had a legitimate expectation of being heard. The Court
thereby indicated that it was willing to apply procedural fairness, less parsimoniously, to a

broader range of public decisions. Corbett CJ reasoned as follows:

There are many cases which one can visualise in this sphere where an adherence to the
formula of ‘liberty, property and existing rights’ would fail to provide a legal remedy
when the facts cry out for one; and would result in a decision which appeared to have
been arrived at by a procedure which was clearly unfair being immune from review.
The law should in such cases be made to reach out and come to the aid of persons
prejudicially affected.>

The Court, furthermore, upon consideration of developments in English law, rejected the
classification of functions doctrine, endorsing a less conceptual application of audi alteram
partem. This approach was confirmed and expanded upon in SA Roads Board, where Milne JA
confirmed that the Appellate Division had ‘moved away from the classification of powers as,
for example, judicial, quasi-judicial or purely administrative in order to determine whether the
audi principle applies.”® The Court found that natural justice was also applicable to some
legislative decisions, and that the decision in question — the declaration of a toll road — despite

being legislative in nature, attracted the requirements of natural justice.%®

Traub and SA Roads Board indicated that the courts were now willing to develop natural justice
in a way that did away with the previously narrow and conceptually flawed application of the

principle and followed the lead of contemporaneous English law in its broad application of a

51 Hugh Corder ‘Administrative Justice in the Final Constitution’ (1997) 13 SAJHR at 30.
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‘duty to act fairly’. A new broader duty to act fairly, unencumbered by the classification of
functions doctrine, appeared to ‘offer an escape from the conceptual mess the courts had got
themselves into’,°” and its flexibility meant that it could be applied without impinging upon the
separation of powers. As Harry Woolf et al explain in respect of the introduction of the duty to
act fairly in English law: ‘[a]s long as it was remembered that the degree of procedural
formality required by the rules was capable of considerable variation according to the context,
an extension of the range of situations to which they were applied did not attract the criticism
that the courts were “over judicializing” administrative procedures’.%® The period during which
the ‘duty to act fairly’ was applicable did not, however, last long in South African law, as it

was soon superseded by review for procedural fairness in the interim Constitution.

2.3. Procedural fairness under the interim Constitution and the final Constitution

In 1993 the interim Constitution fundamentally altered the South African legal system by
declaring the Constitution and its enshrined rights supreme,® thereby giving rise to a new
constitutional era.®® This had a momentous transformative effect on South African
administrative law.%! Previously governed by the common law, and subject to the whims of
Parliament, a right to administrative justice was now entrenched in section 24 of the interim

Constitution. Section 24 provided that:

Every person shall have the right to-

(a) lawful administrative action where any of his or her rights or interests is affected
or threatened,

(b) procedurally fair administrative action where any of his or her rights or legitimate
expectations is affected or threatened,;

(c) be furnished with reasons in writing for administrative action which affects any of
his or her rights or interests unless the reasons for such action have been made public;
and

(d) administrative action which is justifiable in relation to the reasons given for it
where any of his or her rights is affected or threatened.

5" Hoexter ‘Principle of Legality’ op cit note 41 at 171.

%8 Woolf et al op cit note 15 at 363.
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60 See Cora Hoexter The transformation of South African administrative law since 1994 with particular reference
to the Promotion of Administrative Justice Act 3 of 2000 (PhD Thesis, University of Witwatersrand, 2010).

61 See Hoexter ibid; Kate O’Regan ‘Breaking Ground: Some Thoughts on the Seismic Shift in Our Administrative
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The provisions of section 24 were regarded as ‘remarkably generous and innovative’, though
somewhat convoluted.®? Section 24 was replaced by a right to ‘just administrative action’ in

section 33 of the final Constitution, which is similarly broad but more straightforward.

(1) Everyone has the right to administrative action that is lawful, reasonable and
procedurally fair.
(2) Everyone whose rights have been adversely affected by administrative action has
the right to be given written reasons.
(3) National legislation must be enacted to give effect to these rights, and must
(a) provide for the review of administrative action by a court or, where
appropriate, an independent and impartial tribunal;
(b) impose a duty on the state to give effect to the rights in subsections (1) and
(2); and
(c) promote an efficient administration.

Judicial review was now rooted in the Constitution and ‘everyone’ had the right to
administrative action that was lawful, reasonable and procedurally fair. The application of this
broad right was, however, suspended until the enactment of national legislation. Until that
enactment, a provision in the same terms as section 24 of the interim Constitution was to be
applied.®® The required legislation was enacted in the form of the PAJA, which came into effect
in 2000.

2.4. The bifurcation of South African administrative law

In the period between the enactment of the interim Constitution and the enactment of the PAJA,
the Constitutional Court set about defining the concept of administrative action. It did so by
distinguishing administrative action from executive, judicial, and legislative actions, so as not
to overburden the administration.® The grounds of review contained in the interim Constitution
(lawfulness, rationality, and procedural fairness) were therefore not applicable to all exercises
of public power, but only to those that constituted ‘administrative action’. The definition given

to administrative action under the interim Constitution was later also attributed to

62 Hugh Corder ‘The Development of Administrative Law in South Africa’ in Geo Quinot (ed) Administrative
Justice in South Africa: An Introduction (2015) 1-26 at 18.

8 Item 23 of Schedule 6 to the Constitution.

64 See further Chapter 2 Part 3.1.
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administrative action under section 33 of the final Constitution, which was itself further defined
by the courts.

When the PAJA was enacted to give effect to section 33 of the final Constitution, it included
its own definition of administrative action that would serve as gatekeeper to the protections of
the Act. That definition, which was required to be consistent with section 33 of the Constitution
to which it gave effect,% echoed the Constitutional Court’s exclusion of executive, judicial and
legislative actions, but also excluded many other public decisions, on the basis of which it is
universally criticised as being overly narrow.%® In fact, it is considered by some to be so narrow
that it limits the application of section 33 of the Constitution.®” Although it is therefore arguable
that the definition is unconstitutional % there has been no challenge to it in more than twenty

years since its enactment.

The exclusion of non-administrative action from review under section 33 of the Constitution
and section 6 of the PAJA seemed to indicate that such action was not subject to judicial review.
It threatened a return to the parsimony and conceptualism of the pre-constitutional era if public
decisions that amounted to ‘administrative action’ attracted robust protections while non-
administrative action was not reviewable at all.®® In order to avoid this outcome, the
Constitutional Court, while defining what administrative action was and was not,

simultaneously developed the principle of legality.

The first cases to introduce the principle of legality were based on the interim Constitution, as
this remained in force until the PAJA was enacted in 2000.7 In Fedsure Life Assurance Ltd v
Greater Johannesburg Transitional Metropolitan Council”™® Chaskalson P, writing for a
unanimous Constitutional Court, stated that ‘[i]t seems central to the conception of our

constitutional order that the Legislature and Executive in every sphere are constrained by the

85 JDJ Properties CC v Umngeni Local Municipality [2012] ZASCA 186 para 13.
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in Common-Law Africa (2019) 120-50 at 123; JR de Ville Judicial Review of Administrative Action in South
Africa (2003) at 69.
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principle that they may exercise no power and perform no function beyond that conferred upon
them by law’, and concluded that the principle of legality was implied by the terms of the
interim Constitution.”? Finding that ‘it is a fundamental principle of the rule of law, recognised
widely, that the exercise of public power is only legitimate where lawful,’’® the Court

recognised the first requirement of the principle of legality: lawfulness.

After Fedsure the Constitutional Court affirmed in President of the Republic of South Africa v
South African Rugby Football Union’™ that while the President’s decision to appoint a
commission of inquiry did not constitute administrative action in terms of section 33 of the
Constitution, the exercise of his power was nevertheless constrained by the principle of legality

and by the principles that he must act in good faith and not misconstrue his powers.

Fedsure and SARFU were followed by Pharmaceutical Manufacturers Association of South
Africa: In re Ex Parte President of the Republic of South Africa.” The final Constitution was
now in force, and the Constitutional Court found that the principle of legality was entrenched
in section 1(c) of the Constitution, which identifies the rule of law as a foundational value of
the Republic of South Africa.”® The Court also expanded the principle of legality to include, in
addition to lawfulness, a rationality standard, finding that ‘[i]t is a requirement of the rule of
law that the exercises of public power by the executive and other functionaries should not be
arbitrary’ and that ‘[d]ecisions must be rationally related to the purpose for which the power
was given.”’” The case concerned a premature enactment of legislation by the President, when
the regulations necessary to make the legislation workable had not yet been drafted. Writing
for a unanimous court, Chaskalson P observed that it would be strange indeed if a Court did

not have the power to set aside a decision that is so clearly irrational.’®

Since this trio of cases, the principle of legality has been invoked in a wide range of review
applications. While initially conceived of as a safety net of minimum standards for non-

administrative action, it has become a fully-fledged alternative to PAJA review, with scope for
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further expansion. Andrew Konstant has convincingly argued that in the early days of legality
review, ‘the Court’s desire to fill the principle of legality with the tools of PAJA review [was]
being driven by a need to constrain executive decisions’.”® He argues that this suggests that the
expansion of legality review bears a direct relation to the need to supervise government
decision-making. Or, ‘[i]n other words, the stronger a court’s desire to restrain execution
decision-making, the more expansive the principle of legality will become.’® Equally, we may
conjecture that courts will be loath to expand legality review where they wish to show greater
deference to executive and legislative decision-making.8! Whether or not a court — specifically
the Constitutional Court — wishes to restrain government decision-making is therefore likely to

be determinative of the grounds of review required under the principle of legality.

Figure 1

All exercises of

public power

Non-administrative

Administrative action subject to the

action subject to
the PAJA

principle of legality

Source: Author

As can be seen in Figure 1, the effect of these developments is that there are currently two main

avenues of judicial review in South Africa.8? Exercises of public power that are categorised as

" Andrew Konstant ‘Administrative Action, the Principle of Legality and Deference — The Case of Minister of
Defence and Military Veterans v Motau’ (2015) 7 Constitutional Court Review 68-90 at 76.
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8 There are two avenues because section 33 of the Constitution cannot be relied upon directly. The doctrine of
subsidiarity requires that the PAJA be relied upon as it gives effect to section 33.
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administrative action are subject to the requirements of the PAJA, which provides for review
for lawfulness, reasonableness, and procedural fairness, while non-administrative action is
subject to the requirements of the principle of legality, which currently provides for review for
lawfulness and rationality, with the potential for development to include additional grounds of

review.

2.5. The exclusion of procedural fairness from the principle of legality in Masetlha

It was expected that when the appropriate case arose, the principle of legality, which after
Fedsure and Pharmaceutical Manufacturers already encompassed review for lawfulness and
rationality, would be developed to include procedural fairness.®® After all, procedural fairness
is a long-recognised principle of the rule of law, the constitutional value from which the
principle of legality is derived. It was therefore a surprise when in Masetlha, the Constitutional
Court found that it would be inappropriate to subject executive decisions to the requirements
of procedural fairness and that the principle of legality under which the President’s decision

fell to be reviewed encompassed only lawfulness and rationality standards.

The facts of Masetlha concerned President Mbeki’s dismissal of the head and Director-General
of the National Intelligence Agency, Mr Billy Masetlha, after it came to light that he had been
involved in an illicit surveillance operation. Mbeki asserted that his decision to dismiss
Masetlha was based on and justified by the irreparable break-down of trust between himself
and Masetlha. The High Court had found that ‘in order for the President to fulfil his role as
head of the national executive, he must subjectively trust the head of a national intelligence
service’, and consequently that ‘the irreparable break-down of the relationship of trust between
the President and the head of the Agency constituted a lawful and rational basis for the
dismissal’.®*

Before the Constitutional Court, Masetlha argued that his dismissal was unconstitutional on
the basis that he had not been given an opportunity to be heard before being dismissed. The
majority judgment was penned by Moseneke DCJ. While he acknowledged that ‘the power to

dismiss must ordinarily be constrained by the requirement of procedural fairness’, he found

8 Hoexter ‘Rule of Law’ op cit note 9 at 59-60; Plasket ‘Procedural fairness’ op cit note 9.
84 Masetlha supra note 11 para 24.
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that ‘the special legal relationship that obtains between the President as head of the national
executive, on the one hand, and the Director-General of an intelligence agency, on the other’
distinguishes it from this general principle, particularly as ‘the power to dismiss is an executive

function that derives from the Constitution and national legislation’.8

On the question of consultation, Moseneke DCJ went on to find that ‘[i]t would not be
appropriate to constrain executive power to requirements of procedural fairness, which is a
cardinal feature in reviewing administrative action.’® He referred to Premier, Mpumalanga v
Executive Committee Association of State-Aided Schools, Eastern Transvaal,®” in which
O’Regan J held that ‘[i]n determining what constitutes procedural fairness in a given case, a
court should be slow to impose obligations upon government which will inhibit its ability to
make and implement policy effectively’.88 Moseneke DCJ continued by emphasising that
executive actions are only reviewable, under the principle of legality, for lawfulness and

rationality:

This does not, however, mean that there are no constitutional constraints on the exercise
of executive authority. The authority conferred must be exercised lawfully, rationally
and in a manner consistent with the Constitution. Procedural fairness is not a
requirement. The authority in section 85(2)(e) of the Constitution is conferred in order
to provide room for the President to fulfil executive functions and should not be
constrained any more than through the principle of legality and rationality.

Returning to the facts, Moseneke DCJ agreed with the High Court’s finding that it was not
irrational to dismiss the head of an intelligence service based on a breakdown of trust, and
upheld the decision. Moreover, he found that ‘[e]ven if procedural justice was a requirement
for the exercise of the power to dismiss, it seems to me that, on the facts, Masetlha has had

ample occasion to respond to the allegations that were made against him’.%

In a far more deeply reasoned minority judgment, Ngcobo J disagreed with the majority’s

blanket exclusion of procedural fairness from the principle of legality for a number of reasons.

8 |bid para 75.

% |bid para 77.

8711998] ZACC 20 (‘Premier, Mpumalanga’).

8 Masetlha supra note 11 para 77, quoting from Premier, Mpumalanga ibid para 41.
8 Ibid para 78. See also para 81.

% Ibid para 83.

17



First, he pointed to the long-standing principle that procedural fairness is an essential
requirement of the rule of law, arguing that the rule of law ‘does not only demand that decisions
must be rationally related to the purpose for which the power was given’ but that the
Constitution requires more as ‘it places further significant constraint on how public power is

exercised through the Bill of Rights and the founding principle enshrining the rule of law.”

Second, Ngcobo J considered the constitutional scheme within which the rule of law operates.
He pointed to the fact that neither section 33 or 34 of the Constitution ‘immunise from
constitutional review decisions which have been arrived at by a procedure which was clearly
unfair’ and asked whether the Constitution ‘adopt[s] a different attitude when it comes to the
exercise of executive power and sanctions the making of decisions arrived at by procedures
that are clearly unfair.”% Ngcobo J further observed that administrative, legislative, and judicial
decisions each invite procedural oversight and public participation where appropriate.®® In this
context, he argued that ‘it would be incongruous to free the executive and other functionaries
who exercise public power but whose conduct does not amount to administrative action from
values of accountability, responsiveness and openness.’®* My interpretation of Ngcobo J here
is that it is incorrect to view procedural fairness as a ground of review unique to administrative
action, and that it applies, like a net (though at different intensities), to all public power. The
majority’s finding that executive action does not have to be procedurally fair is a hole in that
net that the majority judgment failed to justify. As Plasket has pointed out, [i]t is far from
obvious that those exercising executive power should be free to act in a procedurally unfair

manner’.%

Third, Ngcobo J drew a link between procedural fairness and arbitrariness, arguing that because
fairness gives a decision-maker an opportunity to hear all relevant facts, a fair process will
minimise arbitrariness.% As such there is ‘an inter-relationship’ between the two, and the rule
of law requirement that decisions should not be arbitrary ‘has both a procedural and substantive

component’.%” He explained:
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Rationality deals with the substantive component, the requirement that the decision
must be rationally related to the purpose for which the power was given and the
existence of lawful reason for the action taken. The procedural component is concerned
with the manner in which the decision was taken. It imposes an obligation on the
decision-maker to act fairly. To hold otherwise would result in executive decisions
which have been arrived at by a procedure which was clearly unfair being immune from
review.%

He did, however, warn that ‘[a] reasonable balance must ... be maintained between the need

to protect the individual from decisions unfairly arrived at by officials exercising public power

and the contrary desirability of avoiding undue judicial interference in their administration.’%°

Ngcobo’s reasoning is compelling. Procedural fairness in one form or another has almost
ubiquitously been considered an essential requirement of the rule of law,'® significantly by the
leading scholars on the subject.?* To exclude fairness from the rule of law without any kind
of explanation must therefore be considered a major oversight in the majority judgment in
Masetlha. Moreover, if we consider the legal dispensation that the Constitution creates, in
which openness and accountability are considered vital and are applied to the legislature, the
judiciary, and administrative action, excluding executive actions from compliance with those

values requires potent justification.

Of course, courts must be wary of overburdening the administration with too many procedural
hurdles but subjecting executive action and other non-administrative action to procedural
fairness does not mean that those actions will always fall short on procedural grounds. In this
respect, there is another criticism that can be made of the Masetlha exclusion. The majority
judgment seemed to ignore the well-established principle that procedural fairness is variable
according to the circumstances. In respect of executive decision-making, its content would
lessen or intensify depending on the relevant circumstances.'% In some circumstances it could
even attract no procedural standards whatsoever. Ironically, the dictum of O’Regan J in

Premier, Mpumalanga that was relied on in the majority judgment®® refers to the importance

% 1bid.

% 1bid.

100 See further Plasket ‘Procedural fairness’ op cit note 9.

101 Raz ‘The Rule of Law and Its Virtue’ op cit note 10; Rawls op cit note 10.

102 The factors that influence the variability of procedural fairness are considered at length in Chapter 3 Part 2.1.
103 Supra note 87 para 41, cited in Masetlha supra note 11 para 77.
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of reducing obligations on government that will reduce its efficiency as a matter of giving
content to procedural fairness in a particular case, not determining whether it is applicable. The
courts are thus clearly alive to the variability of procedural fairness, and how its content can be
reduced to show appropriate deference to the executive. There was therefore no need to make
a blanket exclusion in Masetlha. If the majority was intent on finding that the President’s
decision did not require any consultation, it could have done so without immunizing all
executive actions (and, apparently, all non-administrative action) from the application of

procedural fairness.

This leads to another important issue raised by Masetlha. The majority expressly excluded the
application of procedural fairness to executive actions and found that executive actions are
subject only to review for lawfulness and rationality. Did the majority leave open the possibility
that other (non-executive) non-administrative action might be reviewable for procedural
fairness under the principle of legality? This seems unlikely. First, the majority limited the
review standards under the principle of legality to lawfulness and rationality.%* Second, the
majority’s observation that procedural fairness is inapplicable to executive actions as it is ‘a
cardinal feature in reviewing administrative action’*® is a strong indication that the exclusion
applies to all non-administrative action. Third, in his minority judgment, Ngcobo J clearly
proceeded on the assumption that the majority judgment excluded procedural fairness from the
ambit of the principle of legality, rather than from the review of a sub-species of non-
administrative action under the principle of legality. Ngcobo J stated: ‘The crisp question for
decision is whether the rule of law, in particular, the doctrine of legality, has a procedural
component’1% and concluded that ‘when exercising public power the executive and other
functionaries have a duty to act fairly’.2%” I address this issue in more depth in Chapter 8 of this
thesis, where | consider whether the majority judgment leaves open the question whether non-
administrative action not amounting to executive action may be reviewable for procedural
fairness under the principle of legality, and the consequences that might follow if a court were

to recognise what would amount to yet another avenue of review.

104 Ibid para 81.

105 1bid para 77.

196 1bid para 178.

197 |bid para 189, my emphasis.
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A final criticism of the majority judgment in Masetlha is that it was short-sighted. As | have
indicated in this Chapter, and explain further in Chapter 2, the exercises of public power that
are excluded from the definition of administrative action and thus reviewable under the
principle of legality are numerous and diverse.% The PAJA expressly excludes the executive
decisions of the National Executive;1% the legislative functions of Parliament;*'° decisions by
the National Director of Public Prosecutions (NDPP) to institute or continue a prosecution;*!
and decisions relating to the nomination, selection or appointment of a judge by the Judicial
Service Commission.*? The courts, in determining the scope of ‘administrative action’, have
excluded further exercises of public power from its ambit. These include the President's
appointment of a commission of inquiry;*'3 the President's decision to bring into force an Act
of Parliament;!4 some government regulations;%® the President's appointment of the NDPP;!16
the NDPP's decision not to prosecute or to discontinue a prosecution;'’ the conduct of
commissions of inquiry;*8 and (controversially)'® a decision by an organ of state that the
organ of state itself seeks to have reviewed in its own interest.1?° Some or all of these decisions
will certainly require the application of some procedural standards in order to be considered
procedurally just. Masetlha presented the Constitutional Court with an opportunity to ensure
the application of procedural fairness to exercises of public power that required it. Instead, the
Court repeated the ill of the pre-constitutional system: like the classification of functions
doctrine, Masetlha imposed all-or-nothing consequences in respect of procedural fairness.
Exercises of public power amounting to administrative actions are subject to a full procedural
fairness standard, while those that do not are not subject to procedural fairness requirements at

all. The Court seemed not to foresee the far-reaching consequences of its approach.

108 This will be fully discussed in Chapter 2 of this thesis.

109 Section 1(aa).

110 Section 1(dd).

111 Section 1(ff).

112 Section 1(gg).

113 SARFU supra note 74.

114 Pharmaceutical Manufacturers supra note 75.

115 See further Chapter 2.

116 Democratic Alliance v President of South Africa [2012] ZACC 24 (‘Simelane’).

117 Director of Public Prosecutions v Freedom Under Law 2014 (4) SA 298 (SCA).

118 Corruption Watch v Arms Procurement Commission [2019] ZAGPPHC 351.

119 Teo Boonzaier ‘A Decision to Undo’ (2018) 135 SALJ 642-77; Raisa Cachalia ‘Resuscitating the PAJA in
State Self-review? Compcare Wellness Medical Scheme v Registrar of Medical Schemes’ (2022) 38 SAJHR 70—
91; Mitchell De Beer ‘A New Role for the Principle of Legality in Administrative Law: State Information
Technology Agency Soc Ltd v Gijima Holdings (Pty) Ltd’ (2018) 135 SALJ 613-30.

120 state Information Technology Agency Soc Ltd v Gijima Holdings (Pty) Ltd 2018 (2) SA 23 (CC).
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2.6. The introduction of procedural rationality under the principle of legality

It was not long after Masetlha that a case arose that cried out for the application of procedural
fairness. Albutt'?! concerned a special dispensation process established by President Mbeki in
terms of which perpetrators could apply for pardons for politically motivated offences
committed during Apartheid. The dispensation was a continuation of the work of the Truth and
Reconciliation Commission (TRC), allowing persons who did not appear before the TRC to
nevertheless apply to be pardoned. Like the TRC, the objectives of the special dispensation
process were national reconciliation and national unity. Unlike the TRC, the new dispensation
did not provide for the participation of the victims of offences in the process by which the
President decided whether to grant a pardon. An application was brought to interdict the
President from granting pardons without the victims being provided with the opportunity to be

heard.

The matter reached the Constitutional Court, where the principle of legality was applied.*??
The Court could not — without overruling itself — review the decision for procedural fairness,
as it had found in Masetlha that the standard of procedural fairness was not applicable to
executive action reviewed under the principle of legality. Ngcobo CJ, as he now was, found a
solution that allowed the Court to require consultation without overruling Masetlha. Building
on the view he espoused in his minority judgment in Masetlha that arbitrariness was both
substantial and procedural in nature, he expanded the standard of rationality to include both a
substantive and a procedural component. Ngcobo CJ found that ‘the President’s decision to
undertake the special dispensation process, without affording the victims the opportunity to be
heard, must be rationally related to the achievement of the objectives of the process’,'?® and
that ‘where the decision is challenged on the grounds of rationality, courts are obliged to
examine the means selected to determine whether they are rationally related to the objective

sought to be achieved.” 1?4

121 Sypra note 14.

122 The court controversially did not consider whether the decision under review constituted administrative action.
123 Albutt supra note 14 para 50.

124 |bid para 51.
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Applying this finding to the facts, Ngcobo CJ determined that ‘the participation of victims is
not only crucial to establish the truth of what happened, but is also crucial to the twin objectives
of nation-building and national reconciliation.’'?> He concluded that ‘given our history, victim
participation in accordance with the principles and the values of the TRC was the only rational
means to contribute towards national reconciliation and national unity.’*?® Thus, the decision
to exclude victims from being heard in the special dispensation process was irrational.*?” An

audi requirement was required under the guise of rationality.

The Constitutional Court in Albutt might have predicted that the assessment of a process as a
matter of rationality would be relied on only rarely, perhaps only when consultation was
indisputably essential in reaching a procedurally just outcome under the principle of legality.
However, demanding process requirements under rationality review became a popular trend in
the courts. In Democratic Alliance v President of South Africa (‘Simelane’),’?® the
Constitutional Court confirmed the conclusion in Albutt, finding that under the principle of
legality both the decision and the process by which it is reached must be rational.*?® This, it
found, was a matter of procedural rationality, which it considered a subspecies of rationality.

The Court, however, made it clear that this was not a matter of procedural fairness:

The rule that executive decisions may be set aside only if they are irrational and may
not ordinarily be set aside because they are merely unreasonable or procedurally unfair
has been adopted precisely to ensure that the principle of the separation of powers is
respected.*

Since Albutt and Simelane, procedural rationality has been embraced by the courts with great
verve. It is commonly reiterated that rationality has two components, substantive and
procedural, and that procedural rationality can be invoked to require consultation as a matter

of rationality.

In applying procedural rationality, the courts have been dogged in emphasising that procedural

rationality, while it can be used to require consultation, must not be confused with procedural

125 |bid para 59.
126 |pid para 69.
127 | bid.

128 Sypra note 116.
129 |bid para 34.
130 |bid para 41.
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fairness and accordingly, that requiring consultation under procedural rationality does not
contradict the Masetlha finding. As stated by the Constitutional Court in Minister of Water and
Sanitation v Sembcorp Siza Water (Pty) Ltd,**! procedural rationality ‘has nothing to with the
fairness of the process and has no bearing on whether there should have been a pre-decision-
hearing.” The fact that in Albutt the application of procedural rationality resulted in a
consultation requirement ‘was a mere coincidence’ and should not be interpreted to mean that
‘in every case where there was no hearing, procedural rationality has been breached.’*?
Understood in this manner, procedural fairness and procedural rationality are fundamentally
different and they are achieved in different ways, but their content may in certain circumstances

overlap to require consultation.

2.7. The problem

In finding that it would be inappropriate to apply procedural fairness to executive actions, the
Constitutional Court made a finding that was contrary to the precepts of our constitutional
dispensation and had far-reaching consequences for procedural justice under the principle of
legality. In a legal system founded on the rule of law and the values of accountability,
responsiveness and openness, the exclusion of procedural fairness from legality review appears
incongruous. Its incongruity is further amplified when considering the consequences the
finding will have for the wide range of non-administrative action that is subject to the principle

of legality, some of which would certainly require the application of procedural fairness.

However, when cases did arise in which the application of procedural fairness was clearly
necessary, the Constitutional Court did not back down from its sweeping finding in Masetlha.
Instead, it developed procedural rationality to fill the gap. Procedural rationality, the Court has
found, can require consultation when it is necessary for a decision to be deemed rational.
Ostensibly, procedural rationality can provide for those cases that clearly require consultation
as a matter of justice, while simultaneously not overburdening the administration in respect of

all other non-administrative action.

131 12021] ZACC 21 para 49.
132 1bid.
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This might suggest that procedural rationality has solved the Masetlha problem. However, this
requires further investigation. As the courts have been keen to point out, procedural rationality
has nothing to do with fairness, as it is housed within the very different concept of rationality.
While procedural fairness is concerned with giving individuals an opportunity to be heard,
ensuring that justice is seen to be done, putting information before a decision-maker, and
respecting the dignity of individuals, rationality is concerned only with the logic of decision-
making. It is therefore conceivable that procedural rationality will not achieve all that

procedural justice requires under the principle of legality.

The problem statement above can be summarised as follows: (i) since Masetlha, non-
administrative action governed by the principle of legality does not need to be procedurally
fair; (ii) the exercises of public power that amount to non-administrative action are numerous
and influential and some, if not all, will require some application of procedural standards in
order to reach procedurally just outcomes; (iii) in a constitutional dispensation rooted in the
values of openness, accountability and public participation, procedural justice is vital; (iv) in
order to address the need for procedural standards under the principle of legality, the
Constitutional Court did not overturn Masetlha but introduced procedural rationality so that
consultation will be applicable when necessary; (v) however, procedural rationality has a very
different conceptual underpinning to procedural fairness as it is rooted in the fundamentally
dissimilar rationality review, making it doubtful whether it can achieve procedurally just

outcomes in the absence of procedural fairness under the principle of legality.

It is worth noting at this point that this thesis is concerned only with the audi principle and not
the rule against bias. This is because the rule against bias raises different questions from the
audi principle (or right to be heard) under the principle of legality. Consequently, procedural
fairness is used synonymously with the audi principle in this thesis, an equation that is often

made, significantly in the PAJA.1*3

133 Under the PAJA, procedural fairness only concerns a right to be heard while the rule against bias is treated as
a separate ground of review.
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3. RESEARCH QUESTIONS

In light of the problem statement set out above, the research question of this thesis is as follows:
given the conceptual differences between procedural fairness and procedural rationality, can
procedural rationality effectively fill the gap left by the exclusion of procedural fairness and

achieve procedurally just outcomes under the principle of legality?

This central question encompasses several subsidiary questions.

e Which public decisions do not amount to administrative action and are therefore subject
to the principle of legality?

e Given that it is considered a subspecies of rationality but is used to require consultation,
does procedural rationality make conceptual sense? In other words, can it be applied
coherently and predictably?

e Does the decision in Masetlha apply only to executive action or to all non-
administrative action? In other words, does the finding in Masetlha extend to non-
administrative non-executive action?

e How does the content of procedural fairness differ from the content of procedural
rationality?

e Can procedural rationality adequately protect procedural and broader administrative

law values in the absence of procedural fairness?

4. ARGUMENT

It is my overall conclusion in this thesis that due to their different conceptual underpinnings,
procedural rationality cannot do the work of procedural fairness under the principle of legality
for three reasons. First, procedural rationality is conceptually incoherent, making its application
uneven and therefore unpredictable. Second, the courts have thus far given no guidance as to
the content of consultation under the principle of legality, creating even greater
unpredictability. And finally, because rationality is rooted in the logic of decisions and not
fairness to affected persons, it is not able to protect the values enhanced by procedural fairness,
leaving a gap that is particularly unacceptable in a legal system founded on openness and

responsiveness, and the rule of law.
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Based on these findings, | make three recommendations. First, that the definition of
administrative action contained in the PAJA should be amended to exclude fewer types of
decisions. A wider definition of administrative action would make more decisions subject to
the protections of the PAJA and, significantly for this thesis, review for procedural fairness.
This amendment could be instigated by the Legislature or enforced by the Constitutional Court
finding that the definition is unconstitutional in so far as it is unjustifiably narrower than the
definition of administrative action contained in section 33 of the Constitution. Second, it is my
view that the Constitutional Court should overturn its finding in Masetlha. The Constitutional
Court has never before overturned one of its findings, but in this case it is necessary to ensure
that our grounds of judicial review are clear and predictable and promote the values of our
Constitution. Finally, I consider the possibility of applying procedural fairness only to non-
executive non-administrative action. This would have the benefit of broadening the application
of procedural fairness to more exercises of public power. However, | warn that this would have
the effect of splitting South Africa’s already bifurcated system of judicial review into three
avenues of review: one for administrative action, one for non-administrative action that does
not involve the exercise of executive power, and another for non-administrative action that
involves the exercise of executive power. In order to determine the appropriate grounds of
review, a court would have to determine, first, whether a decision is administrative or non-
administrative; and second, whether non-administrative action does or does not involve the

exercise of executive power.

5. LITERATURE REVIEW

Judicial review in South Africa has attracted a substantial volume of academic commentary.
Subsequent to the seminal works by Marinus Wiechers!** and Lawrence Baxter'%® in the pre-
constitutional era, there have been five major books in the field of administrative law in South
Africa: Judicial Review of Administrative Action in South Africa’3® by Jacques de Ville;
Administrative Law and Justice in South Africa'®” by GE Devenish, K Govender, and D Hulme,

Administrative Law*®® by Yvonne Burns and Radley Henrico, Administrative Law in South

134 Wiechers op cit note 45.

135 Baxter op cit note 15.

136 De Ville op cit note 66.

137 GE Devenish, K Govender & D Hulme Administrative Law and Justice in South Africa (2001).
138 Yvonne Burns & Radley Henrico Administrative Law (2020).
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Africal® by Cora Hoexter and Glenn Penfold; and Administrative Justice in South Africa: An
Introduction, edited by Geo Quinot.2*® Each of these works examines the content and
application of the grounds of judicial review under the PAJA, but only Hoexter and Penfold
provide a substantive examination of review under the principle of legality. Written before the
expansion of the principle of legality, De Ville considers the principle only cursorily,**! as do
Devenish, Govender and Hulme.'*? Burns and Henrico consider the principle of legality
generally,**3 but do not consider its relationship with procedural standards beyond Masetlha.'#*
In the procedural fairness chapter in Quinot's book, Melanie Murcott sets out the current state
of the law in respect of procedural standards under both the PAJA and the principle of legality,
but the latter only by way of introduction.!#

Hoexter and Penfold provide an overview of procedural standards under the principle of
legality46 and, more specifically, procedural rationality.'4” Hoexter has dealt with the effects
of bifurcation on procedural standards under the principle of legality in a number of journal
articles and book chapters.'*® She writes that procedural fairness could be adopted as a self-
standing ground of review under the principle of legality,'#° particularly as ‘it is so firmly
established as part of the rule of law itself.”*>® She has been consistently censorious of the

majority judgment in Masetlha, calling it ‘retrogressive’®® and maintaining that ‘[f]or

139 Cora Hoexter & Glenn Penfold Administrative Law in South Africa 3 ed (2021).

140 Geo Quinot (ed) Administrative Justice in South Africa: An Introduction 2 ed (2021).

141 De Ville op cit note 66 at 59-60.

142 Devenish, Govender & Hulme op cit note 137 at 213-214.

143 Burns & Henrico op cite note 138 at 10-14.

144 1bid at 566, where they argue that Masetlha is ‘limited to the specific context of that case and the power under
consideration’ and ‘does not stand for ... the unequivocal position’ that procedural fairness is excluded from
applying to executive action.

145 Melanie Murcott ‘Procedural Fairness’ in Geo Quinot (ed) Administrative Justice in South Africa: An
Introduction 2 ed (2021) 165-89.

146 Hoexter & Penfold op cit note 139 at 570-5.

147 1bid at 488-93.

148 Hoexter ‘Future of Judicial Review’ op cit note 22; Hoexter ‘Principle of Legality’ op cit note 41; Hoexter
‘Administrative Action’ op cit note 67; Cora Hoexter ‘Clearing the intersection? Administrative Law and Labour
Law in the Constitutional Court’ (2008) 1 Constitutional Court Review 209-34; Hoexter ‘Rule of Law’ op cit
note 9.

149 Hoexter ‘Principle of Legality’ op cit note 41 at 184.

150 Hoexter ‘Rule of Law’ op cit note 9 at 60.

151 Hoexter ‘Labour Law’ op cit note 148 at 231.
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[administrative lawyers] it is a decision that appears to set the law of procedural fairness back

twenty years.’ 12

The subject of procedural standards under the principle of legality has been addressed by other
authors. Lauren Kohn and Alistair Price touch on the subject in articles focused on other closely
related topics. They have written about the principle of legality from the perspective of the
development or ‘burgeoning’ of rationality review. In their articles they have included
discussions on the introduction of procedural rationality but have not dealt with the topic in-
depth. Kohn, in ‘The Burgeoning Constitutional Requirement of Rationality’,*>® considers
procedural standards under the guise of rationality insofar as they comprise one of the ways in
which the courts have expanded rationality review. In ‘The Evolution of the Rule of Law’, %
Price analyses the case of Simelane!® and comments on the obiter acceptance of ‘procedural
rationality’ in that case, questioning whether ‘such a fine distinction — between procedural
fairness and procedural rationality — can be maintained’ in light of the scope for development

of procedural standards under the principle of legality.

Jonathan Klaaren and Glenn Penfold, in their chapter on ‘Just Administrative Action’ in the
Constitutional Law of South Africa,'® underline the significance of the Masetlha judgment.
They are the only authors with whom the majority judgment has found favour. They argue that
the inclusion of procedural fairness under legality review would have the effect of placing
procedural requirements on all exercises of public power and would consequently overburden
the administration.'®” They do, however, concede that Justice Ngcobo’s minority judgment is
‘cogent and powerful’ and that ‘[t]here can be no watertight divide between the concepts of
legality and of procedural fairness (as well as that of rationality).”'*® Consequently, they find
that ‘our courts would in an appropriate case be justified in incrementally expanding the

existing jurisprudence to encompass within the principle of legality and rationality an element

152 |bid at 210.

158 Lauren Kohn ‘The Burgeoning Constitutional Requirement of Rationality and the Separation of Powers: Has
Rationality Review Gone Too Far?’ (2013) 130 SALJ 810.

154 Alistair Price ‘The Evolution of the Rule of Law’ (2013) 130 SALJ 649-61 at 654—6.

155 Supra note 116.

156 Klaaren & Penfold op cit note 23.

157 |bid at 18.

158 1bid.
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of procedural fairness.”*>® Klaaren and Penfold provide the best possible defence of the Court’s
exclusion of procedural fairness in Masetlha and its subsequent development of procedural
rationality. However, as | aim to show in this thesis, this route is unjustified and unsustainable

in South Africa’s system of judicial review.

The problem of the absence of procedural fairness and the implications of consultation being
included as a matter of procedural rationality under the principle of legality are dealt with more
deliberately by Melanie Murcott, Clive Plasket, and Nurina Ally. Murcott, in her article
‘Procedural Fairness as a Component of Legality’,'%® provides an analysis of the apparent
dichotomy between Masetlha'®! and Albutt!6? on the question of procedural standards under
the principle of legality. She finds that the Constitutional Court's failure to overrule (or clarify)
its decision in Masetlha means that procedural standards are only applicable under the principle
of legality where it would be irrational not to apply them.63 Murcott is of the view that this
will lead to procedural standards not being applied in many cases, as the circumstances under
which they would be required as a matter of rationality are few.6* She finds that there would
be greater scope for procedural standards to be applied if ‘procedural fairness were to be
acknowledged as a requirement of legality generally (rather than a requirement of rationality)
... since the court would not have to declare conduct irrational in order to impose procedural

fairness standards.’16°

In his article ‘Procedural Fairness, Executive Decision-Making and the Rule of Law’,'% Clive
Plasket argues that ‘the finding in Masetlha that executive decision-making is not subject to
procedural fairness is based on a mistaken view of the law, and that the claw-back represented
by Albutt is very much a second-best option.” Plasket’s argument is chiefly based on the
importance of procedural fairness in decision-making, the flawed logic of Masetlha, and the

procedural values that are lost when applying procedural rationality instead of procedural

159 1pid.

160 Melanie Murcott ‘Procedural Fairness as a Component of Legality: Is a Reconciliation between Albutt and
Masetlha Possible?” (2013) 130 SALJ 260.

161 Masetlha supra note 11.

162 Albutt supra note 14.

183 |bid at 272.

164 I bid.

185 1bid at 273.

166 plasket ‘Procedural Fairness’ op cit note 9 at 699.
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fairness. The findings in this thesis are in full agreement with Plasket’s argument, though | deal
with the issues raised by Plasket in more detail and consider the problem from a number of
additional perspectives, including the lack of conceptual coherence of procedural rationality in
relation to substantive rationality, and the practical consequences of applying procedural

rationality instead of procedural fairness.

Most recently, Nurina Ally and Melanie Murcott, in their article, ‘Beyond labels: Executive
action and the duty to consult’,*®” consider the distinction between procedural fairness and
procedural rationality. They also address the need for consultation under the principle of
legality and ground this argument in the constitutional values of openness and transparency,
and ubuntu. Until this point the findings in this thesis are consistent with their argument. We
diverge, however, on the way forward. Ally and Murcott advocate for the expanded use of
procedural rationality by linking the constitutional value of participatory democracy with the
need for consultation in respect of executive actions. Given the current legal context, they argue
that procedural rationality is ‘fertile ground’ for advancing these values.'®® In contrast, in this
thesis | argue that continued reliance on procedural rationality to require consultation is
unsustainable because of its lack of conceptual coherence with substantive rationality and the
significant ways in which it differs from procedural fairness. While Ally and Murcott argue
that, however we achieve consultation, it is most important that consultation is required under
the principle of legality, my view is that conceptual precision is important to avoid confusion,
uncertainty, and judicial artifice. These arguments will be made clear in chapters 6, 7 and 8 of
this thesis. In short, while I fully agree that requiring consultation under the principle of legality
is essential and indeed required by our constitutional dispensation, |1 do not agree that

procedural rationality is a sustainable mechanism through which to do so.

6. METHODOLOGY

This thesis adopts a doctrinal methodology, an approach that can be defined as ‘solving legal

problems through the analysis of legal norms’.1%® This approach was recently defended by

167 Nurina Ally & Melanie Murcott ‘Beyond labels: Executive Action and the Duty to Consult’ (2023) 27 Law,
Democracy & Development 93-122.

188 1bid at 96.

169 Mkhululi Nyathi ‘Re-asserting the Doctrinal Legal Research Methodology in the South African Academy:
Navigating the Maze’ (2023) 140 SALJ 365-86 at 386.
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Mkhululi Nyathi as the ‘gold standard of legal research’, distinguishing it from the

methodologies typically adopted in other academic disciplines.”

In an elucidating analysis, the doctrinal methodology is explained by Jason N E Varuhas as
incorporating four distinct methods ‘linked by a common concern to state what the law is and

to understand the law on its own terms’:

Listed in order of increasing sophistication, they are: (i) description, which may for
example involve summarizing a case; (ii) derivation, which involves distilling legal
propositions from legal materials; (iii) systematization, which involves organization of
interconnected legal propositions into categories, which form part of a wider system;
and (iv) interpretivism, which involves interrogating normative justifications which
explain legal propositions or categories, and refining one’s account of those legal
phenomena by reference to those justifications.t’*

Varuhas explains that,

The relationship of these methods to one another... resembles a Russian Doll, or
matryoshka, the outer doll encompassing all the other dolls within. It is also the case
that each successive method is more sophisticated and liable to offer deeper insights
into the law. Thus, interpretivism is the highest form of doctrinal method, involving
interrogation of the normative foundations of given legal propositions or fields, but it
is also dependent on the other three methods."

In this thesis, all four of these doctrinal methods are employed. Many pages are spent engaged
in description, explaining the facts and findings of case law as well as the obligations imposed
by legislation, particularly the Constitution and the PAJA. Concomitantly, derivation is
employed to identify legal principles from these descriptions. Systematisation is relied on to
identify categories such as administrative and non-administrative actions, and distinct grounds
of review, namely procedural fairness, substantive rationality, and procedural rationality.
Together, these allow for the employment of interpretivism as | rely on the conceptual

underpinnings of these categories as a basis for their evaluation.

170 Nyathi ibid. Nyathi defends this approach to legal research by emphasising its usefulness in dealing with law
in comparison to the research methodologies adopted in other disciplines.

11 Jason NE Varuhas ‘Mapping Doctrinal Methods’ Researching Public Law in Common Law Systems
(Forthcoming) available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4087836.

172 |bid page unavailable.
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According to Varuhas, interpretivism is mainly concerned with a ‘deepened understanding of
law’.173 It ‘involves articulation of “second-order”, “deep” or “archetypal” propositions, which
stand behind, explain and justify first-order propositions’.1’# These ‘could simply be referred
to as normative justifications and may go by other descriptors such as functions, goals, or
values’.1’® Thus, normative goals, encapsulated in the second-order principles, are “mediated”
through or “concretized” within more detailed first-order norms.1’® Most fortuitously for this

thesis, Varuhas relies on the following example to elucidate this point:

Standing behind the ground of procedural fairness, might be a fundamental principle of
dignity. This principle will simultaneously explain and justify the ground of procedural
fairness, and the norms subsumed within that category, such as hearing and bias rules.
The second-order norm thus provides a rational basis for grouping detailed norms
together under the umbrella of procedural fairness: they share a common normative

purpose, which is distinct from normative purposes which underpin other clusters of

norms, such as those collected under ‘rationality’ and ‘legality’.*’’

In this thesis, the underlying rationale and mechanics (second-order principles) of procedural
fairness, substantive rationality, and procedural rationality (the first-order principles) are relied
on to argue that (i) procedural rationality is conceptually incoherent with substantive
rationality; and (ii) procedural rationality is a concept that is not capable of filling the role of
procedural fairness under the principle of legality. It is also argued that the exclusion of
procedural fairness and reliance on procedural rationality are incongruous with the
constitutional values that underpin all South African law. Thus, by delving into second-order
principles, this thesis aims to provide ‘a thicker conception of coherence which enables us to
scrutinize whether judges are developing the law consonantly with the law’s underlying

normative commitments.’ 178

As part of its doctrinal study, this thesis also encompasses some comparative legal study as
foreign case law and commentary are relied on to provide additional context for — or
comparison to — South African administrative law. My comparative analysis is focused on

Commonwealth countries, a grouping that ‘still represents a reasonably close and cohesive

178 Ibid
174 Ibid.
175 1bid.
176 1bid.
17 1bid.
178 Ibid.
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legal family, as far as administrative law is concerned.’'’® As explained by Cheryl Saunders,
‘[t]he conceptual underpinnings of the system in particular are substantially shared, making
exchange of ideas on institutional, doctrinal and theoretical problems both realistic and
productive’.18 | refer mostly to English law and its development of natural justice and a duty
to act fairly, as it is this jurisprudence that has most frequently been considered and relied on
by South African courts.'® | also refer to the case law of Canada, Botswana, Australia and
New Zealand when dealing with the commissions of inquiry case study. This is an area of the
law that is not well-developed in South African law, and extensive reliance on foreign

jurisprudence is therefore warranted.

7. THESIS OUTLINE

This thesis comprises eight chapters.

In broad outline, the opening chapters establish the foundation and framework for the analysis
and conclusions developed in the later chapters. Chapters 2, 3, 4, and 5 are primarily concerned
with setting out the law as it currently stands in respect of the identification of non-
administrative actions and the principles of review for procedural fairness, substantive
rationality, and procedural rationality. While certain aspects of these subjects are critically
analysed, the main purpose of these chapters is to provide a foundation for the analysis and
critical findings that are set out in chapters 6, 7, and 8. In these later chapters, the content of
procedural fairness is compared to the content of procedural rationality, while the meaning
given to substantive rationality is relied on to show that procedural rationality, while presented

as a species of rationality, in fact flouts most of its central characteristics.

The content of each chapter is as follows.

Chapter 2: The exercises of public power subject to the principle of legality

179 See Cheryl Saunders ‘Apples, Oranges and Comparative Administrative Law’ 2006 Acta Juridica at 448.

180 1hid.

181 See further Hoexter’s account of the relationship between English and South African law in the pre- and post-
constitutional eras in ‘From Pale Reflection’ op cit note 33.
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The concern of this chapter is the identification of those exercises of public power that are
subject only to the principle of legality and are consequently not subject to the demands of
procedural fairness but only to those of procedural rationality. Currently, the scheme of review
applicable to an exercise of public power is determined by whether or not it constitutes an
administrative action. | begin this chapter by considering the administrative action threshold as
a mechanism for limiting the intensity of judicial review and conclude that its usefulness has
much to do with whether administrative action is given a wide or narrow definition. | then set
out the definition it has been given under the Constitution, and the far narrower definition it
has been given under the PAJA. Relying on this definition, I identify a long and diverse list of
non-administrative action that is subject only to the principle of legality.

Chapter 3: The principles of review for procedural fairness

In this chapter | set out the principles according to which procedural fairness is applicable and
is given content. In identifying these well-established principles, I rely on the common law,
case law under the Constitution, and the provisions of the PAJA. | emphasise the broad
application that it has been given and the great variability of its content. | conclude that in its
current manifestation, procedural fairness in South African administrative law is

comprehensive and robust.

Chapter 4: The principles of review for substantive rationality

In this chapter I set out the principles according to which substantive rationality is applicable
and is given content. While it is procedural, and not substantive rationality with which this
thesis is concerned, the courts have made clear that procedural rationality is derived from
substantive rationality, or more precisely, that they are both a type of rationality review. A
comprehensive understanding of substantive rationality is therefore a necessary precursor to
an analysis of procedural rationality. In setting out the principles of substantive rationality, |
identify a trend towards a particularly strict threshold of substantive rationality, which I point
out is at odds with the more expansive application of procedural rationality outlined in the next

chapter.

Chapter 5: The principles of review for procedural rationality
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This chapter traces the recent development of procedural rationality under the principle of
legality. As procedural rationality is a relatively new concept, with its jurisprudence still in its
early stages, | consider all the major cases in which procedural rationality has been invoked in
order to identify the principles according to which it is applied and the content that it has been

given. | leave the criticism to the next chapter.

Chapter 6: The conceptual disjunct between substantive and procedural rationality

With the groundwork covered in the foregoing chapters, Chapter 6 provides a critical analysis
of procedural rationality. By taking the analysis of substantive rationality in Chapter 4 and
comparing it to the analysis of procedural rationality in Chapter 5, a conceptual disjunct
between the two grounds is revealed. That is because the content of procedural rationality goes
far beyond mere ‘low intensity’ rationality review and is far more akin to procedural fairness
(as set out in Chapter 3) and even reasonableness, a standard more searching than rationality.
It is my conclusion that procedural rationality is therefore conceptually incoherent, as the
content it has been given by the courts does not fit within the confines of rationality review.
This, 1 argue, is likely to cause a range of problems in the future, not least of which is a lack of

certainty in respect of the application and content of procedural rationality.

Chapter 7: The necessity of procedural fairness and inadequacy of procedural rationality under

the principle of legality: three illustrative case studies

In this chapter I consider the necessity of procedural fairness and inadequacy of procedural
rationality under the principle of legality through the analysis of three case studies. The case
studies are examples of three of the non-administrative actions identified in Chapter 2: first,
the findings of commissions of inquiry, second, the interview process of the Judicial Service
Commission; and third, executive policy-making. In each case | attempt to predict the different
implications of applying procedural fairness on the one hand and procedural rationality on the
other, employing the analyses of these grounds of review in chapters 3 and 5 to do so. | also
take the opportunity to consider the wider implications of applying procedural rationality
instead of procedural fairness, as the case studies reveal that certain procedural values are lost

in the absence of procedural fairness.

Chapter 8: Conclusion
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In this chapter the findings of this thesis are summarised and recommendations are made. The
conclusion can be encapsulated in three findings: first, due to procedural rationality’s
conceptual incoherence, its lack of clarity has the potential to completely erode its
predictability; second, the courts have provided no guidance on determining the content of
consultation under procedural rationality, thereby creating even more unpredictability; and
finally, procedural rationality, due to its underpinning in rationality, cannot protect the essential
values protected by procedural fairness, undermining the Constitution’s commitment to
accountability, responsiveness, openness, and the rule of law. It is finally recommended that in
order to address these problems, the definition of administrative action needs to be amended
and the time has come for the Constitutional Court to overturn itself and set aside its finding in

Masetlha.
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CHAPTER 2

THE EXERCISES OF PUBLIC POWER SUBJECT TO THE
PRINCIPLE OF LEGALITY

1. INTRODUCTION

The concern of this thesis is the achievement of procedurally just outcomes under the principle
of legality. Exercises of public power that do not amount to administrative action (non-
administrative action) are subject only to the principle of legality. The administrative action
threshold therefore determines which decisions are subject only to legality review. Since
Masetlha v President of the Republic of South Africa,! a hard line has been drawn between
administrative and non-administrative action in respect of procedural fairness: administrative
action is subject to the full protections of procedural fairness under the PAJA, while non-
administrative action is not subject to procedural fairness at all. Thus, the narrower the
definition of administrative action, the more decisions fall to be decided under the principle of
legality where procedural fairness is unavailable. There is consequently a direct relationship
between the definition of administrative action and the significance of the procedural justice

problem under the principle of legality.

This chapter is set out as follows. First, in Part 2, administrative action as a limiting device of
judicial scrutiny is considered. It is explained that all modern systems of judicial review must
find ways of limiting the intensity of judicial review according to certain considerations and
how, currently, South African law relies on the administrative action threshold to do this job.
It is argued that the success of using administrative action as a limiting device has much to do
with the meaning it is given. Therefore, in Part 3, an overview is provided of the meaning that
has been given to administrative action, firstly, under the Constitution, and secondly, under the
PAJA, which is now applicable. As all academic commentators have found, it is determined
that the meaning given to administrative action under the PAJA is problematically narrow as

it unnecessarily excludes a large number of decisions from its ambit. In Part 4, using the

1 [2007] ZACC 20 (‘Masetlha’).
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overview in Part 3, a list of types of non-administrative action is identified. The purpose of this
list is to identify the nature and range of the decisions that are not subject to procedural fairness
and to which this thesis is therefore relevant. Rather than make vague assertions, | wish to
directly consider the suitability and implications of applying, alternatively, procedural fairness
and procedural rationality, to these types of decisions. In Part 5 state self-review is briefly
considered, in terms of which administrative actions that are reviewed by the state itself are
also only reviewable under the principle of legality. Finally, in Part 6, it is concluded that the
list of non-administrative actions, which is long and diverse, includes a wide range of decisions
that require the application of some procedural standards in order to achieve procedurally just
outcomes under the principle of legality. This conclusion lays the basis for the main inquiry of
this thesis: whether procedural rationality can achieve procedural justice in respect of those

decisions to which procedural fairness is not applicable.

2. LIMITING JUDICIAL SCRUTINY AND THE ‘ADMINISTRATIVE ACTION’
THRESHOLD

In the modern administrative state, public functions and powers are extensive and wide-
ranging. While judicial review is premised on exercises of public power requiring judicial
supervision, it is also recognised that not all exercises of public power should attract the same
‘depth of scrutiny’.? Along a spectrum of scrutiny or, as Michael Taggart called it, a ‘rainbow’
of intensities of review, certain considerations will demand that a decision be supervised with
a lighter touch.® The types of considerations that might reduce the depth of scrutiny include
regard to the separation of powers, the need for government efficiency, the urgency of the
matter, and the special expertise of government in making certain decisions. Modifying the

depth of scrutiny according to these considerations is a necessary task of a system of judicial

2 Dean R Knight Vigilance and Restraint in the Common Law of Judicial Review (2018) at 1.

3 As explained by Taggart, ‘In judicial review there are two polar-opposite end points. At one end, lies full
correctness review on fact and law (the right, correct, or preferable decision), and, at the other, lies no review at
all on the ground of non-justiciability in the narrow sense of something that the court cannot (rather than will not)
resolve by the application of legal norms. Both ends are off limits on judicial review for different reasons. In
between, there is a continuum or spectrum of possible standards of review or intensities of review. | prefer to
think of this as a ‘rainbow’ (without the pot of gold at one end or the other!). As one moves along the rainbow —
either towards greater or more intensive judicial review or away from it — the standards or intensities of review
imperceptibly blur or merge into one another.” Michael Taggart ‘Proportionality, Deference, Wednesbury’ (2008)
1-4 New Zealand Law Review 423-282 at 451.
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review in order to limit the courts’ supervision of the government where appropriate. Several
broad approaches or ‘schematica’ have been adopted at different times in different systems of
judicial review.* As described by Dean R Knight, ‘the variation of the depth of scrutiny is
ubiquitous but the manner in which the balance between vigilance and restraint is struck varies

across time and across jurisdictions.’®

Two approaches to limiting judicial scrutiny are particularly relevant to South African judicial
review. The first approach, which has influentially been termed ‘conceptualism’ in the South
African context,® is a formalist approach in terms of which exercises of public power are sorted
into legal categories that determine which grounds of review are applicable.” According to this
approach, the depth of judicial scrutiny is limited by precluding certain grounds of review from
certain categories of decisions. Depending on its classification, an exercise of public power
might attract all, some, or none of the grounds of review. This approach therefore carries the
danger of all-or-nothing consequences. For example, one decision might require
comprehensive in-person consultation, while another will require none whatsoever. The
efficacy of this approach depends largely on the utility of its categories, for legal categories are
essentially an artificial concept designed to assist in accurately determining the intensity of
scrutiny that different public decisions should attract. The categories are therefore rooted in
substantive values (the relevant considerations) but can only be useful if they reach outcomes
that reflect those values. Whether in a modern state, with such a diverse array of public

functions and powers, it is possible for categories to achieve (even roughly) the appropriate

4 Based on the work by Stanley de Smith, Knight identifies four schematica for the ‘modulation of the depth of
scrutiny’: ‘(a) scope of review, based on an array of formalistic categories which determine whether judicial
intervention is permissible; (b) grounds of review, based on a simplified and generalised set of grounds of
intervention; (c) intensity of review, based on explicit calibration of the depth of scrutiny taking into account a
series of constitutional, institutional and functional factors; and (d) contextual review, based on an unstructured
(and sometimes instinctive) overall judgement about whether to intervene according to the circumstances of the
case.” Knight considers these in respect of England, Australia, New Zealand, and Canada. Knight Vigilance and
Restraint op cit note 2 at 1.

® Dean R Knight ‘Modulating the Depth of Scrutiny in Judicial Review: Scope, Grounds, Intensity, Context’
(2016) 63 New Zealand Law Review 63-94 at 64.

6 Lawrence Baxter ‘Fairness and Natural Justice in English and South African Administrative Law’ (1979) 96
SALJ 607; Cora Hoexter ‘The Principle of Legality in South African Administrative Law’ (2004) 4 Macquarie
Law Journal 165-86; Cora Hoexter The Transformation of South African Administrative Law since 1994 with
Particular Reference to the Promotion of Administrative Justice Act 3 of 2000 (PhD Thesis, University of the
Witwatersrand, 2010) at 150-87.

" See Hoexter ‘Principle of Legality’ op cit note 6; Cora Hoexter ‘Contracts in Administrative Law: Life After
Formalism?’ (2004) 121 SALJ 595-618.
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depth of scrutiny in every matter, is doubtful. The conceptual approach is also criticised for
being too far removed from the substantive values that underlie it, as it has been argued that it
will eventually result in the manipulation of its categories, allowing judges to rely on categories
as justification for their decisions rather than being transparent about the substantive

considerations that really influence them.®

A second approach is to vary the intensity of the different grounds of review. This is a more
substantive approach in terms of which judicial supervision is limited by lessening the content
of the available grounds of review in certain circumstances.® Limitation is therefore not
achieved by excluding the application of grounds wholesale but rather by lessening what
specific grounds require in particular circumstances. The limitation of scrutiny in this context
is predominantly achieved by varying the content of procedural fairness and reasonableness,
as these grounds are most capable of malleable content. For example, in matters of urgency,
procedural fairness may only require notice to be given. In matters of extreme urgency, no
consultation at all may be required. Because varying the intensity of grounds of review is far
more open-ended and provides courts with considerably more discretion than conceptualism,
it threatens a lack of predictability.? To address this concern, this approach requires judges to
develop principles according to which grounds of review will vary in respect of relevant
considerations. This encourages a more transparent jurisprudence as judges are required to

justify their decisions with direct reference to substantive values rather than legal categories.!

In summary, while conceptualism limits the courts’ scrutiny of the government by excluding
grounds of review from certain categories of decision-making, variability limits the courts’
scrutiny by reducing the content of those grounds of review that are applicable. A legal system
might adopt one or the other (or neither) but will likely entrench elements of both to differing

degrees.

8 As David Dyzenhaus writes, ‘Formalism is formal in that it requires judges to operate with categories and
distinctions that determine results without the judges having to deploy the substantive arguments that underpin
the categories and distinctions. Since those categories and distinctions must take on a life of their own in order to
operate in this detached way, they are capable of determining results that contradict the very arguments for these
categories and distinctions. In this situation, formalism becomes incoherent.” David Dyzenhaus ‘Constituting the
Rule of Law: Fundamental Values in Administrative Law’ (2002) 27 Queen’s Law Journal 445-510 at 450.

9 See Knight Vigilance and Restraint op cit note 2 at 147-98.

10 1bid at 148.

11 See Hoexter ‘Contracts’ op cit note 7.
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In the pre-democratic era, South African judicial review took a decisively conceptualist
approach to the depth of judicial scrutiny, as it limited the burden on the administration through
the classification of functions doctrine. As discussed in Chapter 1,'? public powers were
categorised as either ‘legislative’, ‘executive’, ‘purely administrative’, ‘judicial’, or ‘quasi-
judicial’, and attracted particular grounds of review depending on their categorisation. While
carrying the benefit of a degree of predictability, conceptualism during this period was widely
criticised for its all-or-nothing consequences: decisions were either slotted into a category that
provided the full application of a ground of review, or they were slotted into a category that
provided no recourse to that ground of review whatsoever.*® It was also criticised for putting
form over substance, allowing judges to rely on categories as justifications for their findings
rather than being clear about the substantive values that truly motivated them.# With the arrival
of a new constitutional era, it was hoped that there would be a less formalistic and more

substantive approach.

The approach to limiting judicial review in the constitutional era has been determined by the
right to just administrative action in the interim and final Constitutions. In both instances, the
right is limited to the threshold of an ‘administrative action’. Using a category to limit the
application of judicial review certainly had the trappings of conceptualism, but the extent to
which this would be the case depended on the meaning given to administrative action. Neither
Constitution defined it, and it was therefore possible for the courts to define it widely, including

most exercises of public power, or narrowly, excluding them.

In a view in which I strongly concur, and which underpins this thesis, Hoexter argues that if
administrative action had been defined widely enough, it would have left very few public
decisions unsupervised, and the variability of grounds of review could have been relied on to

limit the depth of scrutiny on the government. As she explains:

12 Chapter 1 Part 2.2.

13 Baxter ‘Fairness’ op cit note 6; Hoexter ‘Principle of Legality’ op cit note 6.

14 As written by Pius Langa, ‘formal reasoning prevents an inquiry into the true motivation for certain decisions
and presents the law as neutral and objective when in reality it expresses a particular politics and enforces a
singular conception of society’. ‘Transformative constitutionalism’ (2006) 17 Stellenbosch Law Review 351-60
at 357.
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My argument has always been that there is only one sensible way in which to [reduce
the potential burden on the administration]: by having a wide definition of
administrative action and by embracing the variability of the requirements of
administrative justice. This would put the emphasis where it ought to be, on the content
and extent of the requirement of administrative justice in particular cases. The courts
would spend their time working out exactly what reasonableness and fairness means
according to the exigencies of the case... The focus of every case would be what
administrative justice requires in the circumstances.*®

This was not, however, the approach adopted by the courts or the legislature. As will be seen
in the next section, administrative action was first defined by the courts under the interim and
then the final Constitution. They excluded judicial, executive, and legislative decision-making
from the ambit of administrative action. Yet, the Constitutional Court simultaneously
introduced the ‘safety net’ of the principle of legality, to ensure that all exercises of public

power were subject to some essential grounds of review.

However, the principle of legality has expanded to much more than a safety net, and this has
much to do with the meaning given to administrative action under the PAJA. As will be seen
below, the PAJA adopted a far narrower definition of administrative action, excluding more
types of exercises of public power from its ambit. This, in turn, put more pressure on the
principle of legality to expand and cater for exercises of public power that needed more intense
review than mere lawfulness and rationality. The narrower the definition of administrative
action, the more important the principle of legality becomes, as it has to do more of the work

in ensuring that all exercises of public power are reviewed with the appropriate intensity.

Importantly, for this thesis, the threshold definition of administrative action has, since
Masetlha,*” had conceptualist, all-or-nothing, consequences for procedural fairness. If a
decision is classified as administrative action, it attracts the full (and variable) requirements of
procedural fairness (as set out in Chapter 3), while if it is not classified as administrative action,
procedural fairness is not applicable at all. The administrative action threshold and how it is
drawn is therefore highly significant to the application of procedural fairness to exercises of

public power. If it is drawn broadly, the need for procedural fairness under the principle of

15 Cora Hoexter ‘Administrative Action in the Courts’ 2006 Acta Juridica 303 at 319.
16 Hoexter ‘Principle of Legality’ op cit note 6.
7 Supra note 1.
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legality dissipates. However, if it is drawn narrowly, the need for procedural fairness under the
principle of legality will increase as it accommodates more public decision-making. It is within

this context that the meaning given to administrative action must be considered.

3. THE MEANING OF ADMINISTRATIVE ACTION

The term ‘administrative action” was not used as a threshold definition in the pre-constitutional
era and accordingly its precise meaning was not given much consideration. It first appeared as
athreshold concept in the right to administrative justice in section 24 of the interim Constitution
and again in the right to just administrative action in section 33 of the final Constitution.
However, neither Constitution provided a definition for this significant term, and it was only
given legislative definition upon the enactment of the PAJA. The PAJA only commenced in
2000 and so, in the period between the commencement of the interim Constitution (27 April
1994) and the commencement of the PAJA (30 November 2000), it became the task of the
courts — and in particular, the newly established Constitutional Court — to give meaning to the

concept.

In this part | consider, first, the meaning given to administrative action by the courts under the
interim and final Constitutions (Part 3.1.) and then the narrower meaning given to
administrative action under the PAJA (Part 3.2.).

3.1. Administrative action under the interim and final Constitutions

In giving meaning to ‘administrative action’ under the interim and final Constitutions, the
courts went about defining the concept in largely negative terms: rather than saying what
administrative action was, they focused on what it wasn't, and it wasn't legislative, executive,
or judicial action.® The purpose of these distinctions was to avoid overburdening the new
democratic administration and to respect the separation of powers. While the Constitution had

provided the courts with ample scope for oversight, the separation of powers also required that

18 Jonathan Klaaren & Glenn Penfold ‘Just Administrative Action’ Constitutional Law of South Africa 2 ed (2017)
at 21.
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it restrain itself and show deference®® to the government where a decision was appropriately

within the domain of the legislature or executive.

In the early cases, the Constitutional Court had little trouble distinguishing administrative
action from judicial and legislative action. In Nel v Le Roux NO?% the Court had to determine
whether a summary sentencing decision could be reviewed under the right to administrative
justice and found that the procedure was ‘clearly judicial and not administrative action’. In
Fedsure Life Assurance Ltd v Greater Johannesburg Transitional Metropolitan Council?! the
Court had to determine whether the adoption of a budgetary resolution by the council of an
elected local government constituted administrative or legislative action, and found that the
enactment of legislation in terms of the Constitution by a deliberative legislative body whose

members are elected is a legislative not an administrative power.

Distinguishing administrative from executive and legislative action in subsequent cases proved
more exacting. In President of the Republic of South Africa v South African Rugby Football
Union (SARFU)?? the Constitutional Court considered whether the President's decision, in
terms of section 84(2)(f) of the Constitution, to appoint a commission of inquiry into the
administration of rugby in South Africa, constituted administrative action. The Court found
that the President’s decision was ‘an adjunct to his policy formation responsibility as President’
and amounted to the exercise of an original constitutional power.?® The decision did not
constitute the implementation of legislation and could therefore not be regarded as

administrative in nature.?*

The Court laid down important considerations in the determination whether a decision

constitutes ‘administrative action’. Notably, it made clear that it is the function performed in

% For a discussion on deference in South African judicial review, see Clive Plasket ‘Judicial Review,
Administrative Power and Deference: A View from the Bench’ (2018) 3 SALJ 502-23; Cora Hoexter ‘The Future
of Judicial Review in South African Administrative Law’ (2000) 117 SALJ 484; Hoexter Thesis op cit note 6 at
183-7.

2011996] ZACC 6 para 24.

21[1998] ZACC 17 (‘Fedsure’) para 41-42.

2211999] ZACC 11 (‘SARFU’).

23 |bid para 147.

2 bid.
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the exercise of the power, and not the identity of the institution exercising that power, that is

determinative:

What matters is not so much the functionary as the function. The question is whether
the task itself is administrative or not. It may well be ... that some acts of a legislature
may constitute “administrative action”. Similarly, judicial officers may, from time to
time, carry out administrative tasks. The focus of the enquiry as to whether conduct is
“administrative action” is not on the arm of government to which the relevant actor
belongs, but on the nature of the power he or she is exercising. 2°

The Court also set out a number of factors that could be relied on in characterising the exercise
of the power. These include the source of the power; the nature of the power; the subject matter
of the power; whether it involves the exercise of a public duty; and ‘how closely it is related
on the one hand to policy matters, which are not administrative, and on the other to the
implementation of legislation, which is.”?® The Court found that the ‘difficult boundaries’
between administrative action and other exercises of public power would have to be ‘drawn
carefully in the light of the provisions of the Constitution and the overall constitutional purpose
of an efficient, equitable and ethical public administration,” and this could ‘best be done on a

case by case basis.”?’

Pharmaceutical Manufacturers Association of South Africa: In re Ex Parte President of the
Republic of South Africa®® concerned an application to review the President’s decision to bring
an Act of Parliament into force before the regulations that would make the Act effective were
in existence. In deciding how to categorise this exercise of public power, Chaskalson P called
it ‘one of those difficult cases’ since, in purporting to exercise the power, ‘the President was
neither making the law, nor administering it.”?® As such, ‘[t]he power vested in the President
[... lay] between the law making process and the administrative process.’3® Chaskalson P was
ultimately swayed by the fact that the exercise of the power required political judgement as to

when to bring the legislation into force (‘a decision that is necessarily antecedent to the

% |bid para 141.

% |bid para 143.

27 1bid.

2812000] ZACC 1 (‘Pharmaceutical Manufacturers’).
29 |bid para 79.

%0 1bid.
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implementation of the legislation’),3* and found that ‘[i]n substance the exercise of the power
is closer to the legislative process than the administrative process’ and could therefore not be

regarded as administrative action.®?

In Permanent Secretary of the Department of Education of the Government of the Eastern Cape
Province v Ed-U-College (PE) (Section21)2® an independent school had applied for the review
of an annual school subsidy allocation by the MEC for Education. The MEC made this
allocation by using a formula. The key question before the Court was whether the
determination of the precise formula constituted administrative action.3* Writing for a
unanimous Constitutional Court, O'Regan J drew a distinction between policy formulation in

a broad and narrow sense:

Policy may be formulated by the executive outside of a legislative framework. For
example, the executive may determine a policy on road and rail transportation, or on
tertiary education. The formulation of such policy involves a political decision and will
generally not constitute administrative action. However, policy may also be formulated
in a narrower sense where a member of the executive is implementing legislation. The
formulation of policy in the exercise of such powers may often constitute administrative
action.®

Returning to the facts, O'Regan J found that ‘[t]he determination of the precise criteria or
formulae for the grant of subsidies does contain an aspect of policy formulation but it is policy
formulation in a narrow rather than a broad sense.” This was ‘because the MEC determines not
only the formula but also in effect the specific allocations to each school.”*® While O'Regan
accepted that this case ‘may be close to the borderline’, she was persuaded that ‘the source of
the power, being the Legislature, the constraints upon its exercise, and its scope point to the
conclusion that the exercise of the [power] constitutes administrative action, not the

formulation of policy’.%

3L Ibid.

32 |bid.

33[2000] ZACC 23.
34 |bid para 10.

% Ibid para 18.

% |bid para 21.

37 1bid.
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These seminal cases, among others, laid out a broad and relatively straightforward approach to
defining administrative action under the Constitution. Whether an action can be considered
administrative depends on the function and not the functionary. It must be of an ‘administrative
nature’, which distinguishes it from judicial, executive, legislative, and other types of public

decisions on the basis of specific criteria.

However, since the enactment of the PAJA, the PAJA definition of administrative action has
become the threshold for administrative review, as the doctrine of subsidiarity prevents direct
access to section 33 of the Constitution when there is subordinate legislation that gives effect

to it.>® As explained by Murcott and VVan der Westhuizen:

PAJA... is the product of the constitutional mandate in s 33(3) and is the codifying and
reformative legislation that gives effect to s 33 (1) and (2). The legislation is the conduit
for the indirect enforcement of the rights to just administrative action in s 33 and
prescribes the specific standards of administrative law. This is why litigants are not at
liberty to invoke s 33 directly and must source their cause of action in PAJA when
exercises of public power amount to administrative action. 3

Despite the primacy of the PAJA definition as a threshold of review, the definition of
administrative action under the Constitution, as developed by the courts, remains significant.
To begin with, ‘administrative action’ in the PAJA must be interpreted according to the
meaning that has been given to the term in section 33 of the Constitution in order to avoid
invalidity.*® As explained by Plasket AJA, ‘[blecause the PAJA is intended to give effect to
the fundamental right to just administrative action, it must be interpreted consistently with s 33
and effect must be given to the purpose of s 33°.4! He concludes that ‘[t]his means that the
PAJA should be interpreted generously and purposively and that austere formalism in its
interpretation should be avoided’.*> Furthermore, section 33 is the standard against which the

constitutionality of the PAJA definition of administrative action is to be measured. If the PAJA

3 Melanie Murcott & Werner Van der Westhuizen ‘The Ebb and Flow of the Application of the Principle of
Subsidiarity — Critical Reflections on Motau and My Vote Counts’ (2015) 7 Constitutional Court Review 43-67
at 51; Cora Hoexter ‘A Rainbow of One Colour? Judicial Review on Substantive Grounds’ in Hanna Wilberg &
Mark Elliott (eds) The Scope and Intensity of Substantive Review: Traversing Taggart’s Rainbow (2015) 163-93
at 183.

% Murcott & Van der Westhuizen ibid at 51.

40 Greys Marine Hout Bay (Pty) Ltd v Minister of Public Works [2005] ZASCA 43 (‘Grey’s Marine’) para 22.

41 1bid.

42 1bid.
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definition is found to be an unjustifiable limitation on section 33 of the Constitution, it will
have to be set aside in so far as it limits the constitutional right. While the PAJA definition of
administrative action has therefore taken prominence over the last two decades, the definition

of administrative action under section 33 of the Constitution remains vital.

3.2. Administrative action under the PAJA

The PAJA introduced its legislative definition of administrative action in 2000. Section 1(i) of
the PAJA provides as follows:

“administrative action” means any decision taken, or any failure to take a decision, by

(a) an organ of state, when —
(1) exercising a power in terms of the Constitution or a provincial
constitution; or
(ii) exercising a public power or performing a public function in terms
of any legislation; or

(b) a natural or juristic person, other than an organ of state, when exercising a public
power or performing a public function in terms of an empowering provision, which
adversely affects the rights of any person and which has a direct, external legal effect,
but does not include —

(aa) the executive powers or functions of the National Executive, including the powers
or functions referred to in sections 79(1) and (4), 84(2)(a), (b), (c), (d), (f), (g), (h), (i)
and (k), 85(2)(b), (c), (d) and (e), 91(2), (3), (4) and (5), 92(3), 93, 97, 98, 99 and 100
of the Constitution;

(bb) the executive powers or functions of the Provincial Executive, including the
powers or functions referred to in sections 121(1) and (2), 125(2)(d), (e) and (f), 126,
127(2), 132(2), 133(3)(b), 137, 138, 139 and 145(1) of the Constitution;

(cc) the executive powers or functions of a municipal council,

(dd) the legislative functions of Parliament, a provincial legislature or a municipal
council;

(ee) the judicial functions of a judicial officer of a court referred to in section 166 of
the Constitution or of a Special Tribunal established under section 2 of the Special
Investigating Units and Special Tribunals Act, 1996 (Act No. 74 of 1996), and the
judicial functions of a traditional leader under customary law or any other law;

(ff) a decision to institute or continue a prosecution;
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(gg) a decision relating to any aspect regarding the nomination, selection or
appointment of a judicial officer or any other person, by the Judicial Service
Commission in terms of any law;

(hh) any decision taken, or failure to take a decision, in terms of any provision of the
Promotion of Access to Information Act, 2000; or

(i) any decision taken, or failure to take a decision, in terms of section 4(1);

The difficulties of navigating this definition are by now notorious in South African law. The
definition is extensive and contains ambiguous language, overlapping considerations, a long
list of exclusions, and terms that are themselves defined elsewhere in the PAJA or in other
legislation, extending the definition even further, and at times contradicting it. All academic
commentary on the subject agrees that it is overly complex and too narrow.*® As Hoexter puts
it, ‘the definition of administrative action in the Act is both extremely narrow and highly

convoluted... [iJndeed, one feels that the legislature could hardly have made it more so.”*

In wading through the morass, South African courts and commentators have broken the
definition down into a number of key elements. The elements most often relied upon, notably
by Khampepe J in Minister of Defence and Military Veterans v Motau,* are (i) a decision of
an administrative nature; (ii) by an organ of state or a natural or juristic person; (iii) exercising
a public power or performing a public function; (iv) in terms of any legislation (v) that
adversely affects rights; (vi) that has a direct, external legal effect; and (vii) does not fall under
any of the listed exclusions. Each of these elements has, in turn, requirements of its own that

must be met.

While this delineation may suggest that courts should consider one-by-one whether each

element is met and, once they have at long last all been met, exclaim, ‘It's administrative

43 lain Currie The Promotion of Administrative Justice Act: A Commentary 2 ed (2007) at 50; Cora Hoexter
Administrative Law in South Africa 2 ed (2012) at 195; Hoexter ‘Administrative Action’ op cit note 15 at 303;
Geo Quinot & Petrus Maree ‘Administrative Action’ in Geo Quinot (ed) Administrative Justice in South Africa:
An Introduction (2015) 76-101 at 84; Glenn Penfold ‘Substantive Reasoning and the Concept of “Administrative
Action™ (2019) 1 SALJ 84 at 84; Lauren Kohn & Hugh Corder ‘Administrative Justice in South Africa: An
Overview of Our Curious Hybrid’ in Hugh Corder & Justice Mavedzenge (eds) Pursuing Good Governance:
Administrative Justice in Common-Law Africa (2019) 120-50 at 126.

44 Cora Hoexter & Glenn Penfold Administrative Law 3 ed (2021) at 247.

45[2014] ZACC 18 (‘Motau’).
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action!’, this is not necessarily the case. As Currie points out, the elements often overlap and
inform one another.*® He argues that ‘[o]ne should concentrate instead on the “core” of the
definition, treating the various qualifications surrounding it as pointers to what the core
encompasses and, as far as possible, construing the definition as consistent with the conception
of administrative action in s 33 of the Constitution.’*’ Following this approach, a good ‘core’
to begin with is Nugent JA's definition in Greys Marine Hout Bay (Pty) Ltd v Minister of Public
Works:

Administrative action is ... in general terms, the conduct of the bureaucracy (whoever
the bureaucratic functionary might be) in carrying out the daily functions of the state
which necessarily involves the application of policy, usually after its translation into
law, with direct and immediate consequences for individuals or groups of individuals.®

The elements to be considered together with this core are as follows.

3.2.1. adecision (or failure to take a decision) of an administrative nature

The definition of administrative action includes the requirement of a ‘decision’. This term is
further defined in the PAJA as follows:

“decision” means any decision of an administrative nature made, proposed to be made,
or required to be made, as the case may be, under an empowering provision, including
a decision relating to-
(a) making, suspending, revoking or refusing to make an order, award or determination;
(b) giving, suspending, revoking or refusing to give a certificate, direction, approval,
consent or permission;
(c) issuing, suspending, revoking or refusing to issue a licence, authority or other
instrument;

(d) imposing a condition or restriction;

(e) making a declaration, demand or requirement;

(F) retaining, or refusing to deliver up, an article; or

(9) doing or refusing to do any other act or thing of an administrative

nature.

46 Currie op cit note 43 at 51.
47 Ibid.
“8 Supra note 40 para 24.
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This definition of a decision contains a number of clues as to what administrative action is.
First, ‘a decision’ has been interpreted as indicating a measure of finality.*® This has the
potential to exclude decisions that are preliminary to other, final decisions. This is discussed
more fully in respect of the overlapping element of “‘direct, external legal effect’ below. Second,
the definitions of both ‘administrative action’ and ‘a decision’ expressly include omissions.
Accordingly, where an administrator fails to make a decision, the failure itself may constitute
administrative action. Third, the decision must be of ‘an administrative nature’, highlighting
(as in the list of exclusions) that executive, judicial, legislative and some other decisions do not

constitute administrative action.>®

In Sokhela v MEC for Agriculture and Environmental Affairs (Kwazulu-Natal)>* Wallis J found
that this last aspect has two important functions. First, it requires the court ‘to make a positive
decision in each case whether a particular exercise of public power or performance of a public
function is of an administrative character.’® Accordingly, ‘the determination of what
constitutes administrative action does not occur by default on the basis that if it does not fit
some other juristic pigeonhole it is administrative action.”®® Second, it indicates that just
because an exercise of public power does not fall within one of the listed exclusions, it does
not mean that it is necessarily administrative action.> Certain decisions may not be included
in the specific exclusions but may nevertheless be excluded from the definition of
administrative action because they are not of an administrative nature. The administrative
action enquiry should therefore consist of ‘a close analysis of the nature of the power or

function and its source or purpose.’®®

Wallis J's findings were endorsed by the Constitutional Court in Motau,>® where Khampepe J
noted that the distinction between actions of an administrative and an executive nature

essentially comes down to ‘how closely the decision is related to the formulation of policy, on

49 Quinot & Maree op cit note 43 at 86.

%0 JR de Ville Judicial Review of Administrative Action in South Africa (2003) at 40.
51 [2009] ZAKZPHC 30.

52 |bid para 61.

53 | bid.

5 Ibid.

%5 Ibid.

56 Motau supra note 45 para 41.
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the one hand, or its application, on the other.”® Khampepe J indicated key factors in this
determination. First, where a power flows directly from the Constitution it is more likely to be
executive power, as administrative power is usually derived from legislation.%® Second, where
more constraints are placed on the power, it is more likely to be an administrative power.°
Third, ‘it should be considered whether it is appropriate to subject the exercise of the power to
the higher level of scrutiny under administrative-law review.”® She noted that in matters of
‘high policy’, the conducting of foreign affairs, legislative decisions pertaining to politics, and
so forth, it would not be appropriate to subject the power to administrative review.5! It is this

third factor which Khampepe J said underpins the enquiry.®2

While Khampepe J’s analysis provides useful guidance to future litigants, the appropriateness
of the third factor that she identified is open to doubt. The purpose of the administrative action
threshold is to provide guidance: if an action is administrative, the appropriate standards of
review are those contained in the PAJA. Khampepe J, however, seems to suggest that one
should determine what the appropriate standard of review is in order to determine whether an
action is administrative in nature. This puts the cart before the horse. The nature of an action
cannot be determined by what the court believes is the appropriate standard of review. This
approach ignores the role of ‘administrative action’ as a threshold to the PAJA, as intended by
the legislature. Khampepe J is undoubtedly correct that matters of high policy, the conducting
of foreign affairs, and so forth, should not be reviewed under the PAJA; however, they would
never be reviewed under the PAJA, being classic examples of executive action. Moreover,
deference can be shown to the executive later in the review enquiry, in respect of the intensity
of the applicable grounds of review, rather than by modifying the nature of the action in

question. 63

57 Ibid para 38.

%8 |bid para 39.

%9 |bid para 41-42.

80 Ibid para 43.

&1 1bid.

82 |bid para 44.

8 See also Andrew Konstant ‘Administrative Action and Procedural Fairness — Minister of Defence and Military
Veterans v. Motau’ (2016) 133 SALJ 491-504 where Konstant points out that intensity of review can be varied
under both the PAJA and the principle of legality in order to show the appropriate deference to the executive.
Therefore, the intensity of review will not necessarily be greater under the PAJA than under the principle of
legality. Cf Glenn Penfold Towards a substantive conception of the scope of administrative-law review in South
Africa (PhD thesis, University of the Witwatersrand, 2020) at 193-194.
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3.2.2. by an organ of state or a natural or juristic person

This is one of the more straightforward elements of administrative action. It does, however,
require the consideration of other legislation, namely the Constitution, as an organ of state is

defined in section 239 of the Constitution as:

a. any department of state or administration in the national, provincial or
local sphere of government; or
b. any other functionary or institution
I. exercising a power or performing a function in terms of the
Constitution or a provincial constitution; or
ii. exercising a public power or performing a public function in
terms of any legislation, but does not include a court or a judicial
officer;

3.2.3. exercising a public power or performing a public function

The PAJA's requirement that the decision-maker must have exercised a public power or
performed a public function, denotes the importance of the function over the functionary:
whether or not a decision-maker is a public one is not determinative of whether they exercise
public powers. This holds two implications: (i) public entities may exercise private powers that
are not subject to judicial review; and (ii) private entities may exercise public powers that are

subject to judicial review.

Distinguishing public from private powers has proved a difficult task for the courts, which have
pointed to factors such as whether there is a ‘relationship of coercion or power’;% whether

there is a significant impact on the public;% whether the source of the power is legislation;5¢

64 Chirwa v Transnet Limited [2007] ZACC 23 (‘Chirwa’) para 186; see also Cape Metropolitan Council v Metro
Inspection Services Western Cape CC [2001] ZASCA 56 (‘Cape Metro’); and Logbro Properties CC v Bedderson
NO [2002] ZASCA 135 (‘Logbro®).

85 See Van Zyl v New National Party [2003] ZAWCHC 17; Chirwa ibid; Gcaba v Minister for Safety and Security
[2009] ZACC 26.

8 Cape Metro supra note 64; Police and Prisons Civil Rights Union v Minister of Correctional Services [2006]
ZAECHC 4 (‘POPCRU’).
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and whether a public interest is affected,®’in determining whether a public entity is exercising
a public power. Concurrently, courts have pointed to factors such as whether the government
retains significant control over the private entity;%8 whether there is a statutory duty to act in
the public interest;%® and whether the private entity makes use of public funds or its decisions
affect public finances,” to determine that a private entity is exercising public power. More
recently, it was also suggested in Ndoro v South African Football Association’ that the
‘assumption of exclusive, compulsory, coercive regulatory competence to secure public goods
that reach beyond mere private advancement’ is indicative of a private entity exercising public
power. A thorough overview of these factors is not warranted by this thesis but has been dealt

with extensively in other literature.”

3.2.4. in terms of any legislation or in terms of an empowering provision

A defining characteristic of administrative action is that it deals with the exercise of a power
derived from legislation or another legal source.” Organs of state derive their power from the
Constitution or other legislation. Natural or juristic persons may derive their power from
another kind of ‘empowering provision’. ‘Empowering provision’ is defined in the PAJA as ‘a
law, a rule of common law, customary law, or an agreement, instrument, or other document in
terms of which an administrative action was purportedly taken’. This makes it clear that private

bodies acting under a contract, rather than legislation, can also perform an administrative

57 Chirwa supra note 64 para 186; However, in POPCRU ibid para 53, Plasket J clarified that the decision need
not have an impact on the public at large because ‘what makes the power involved a public power is the fact that
it has been vested in a public functionary who is required to exercise it in the public interest, and not in his or her
own private interest or at his or her own whim.’

% AAA Investments (Proprietary) Limited v Micro Finance Regulatory Council [2006] ZACC 9 (‘AAA
Investments’); Calibre Clinical Consultants (Pty) Ltd v National Bargaining Council for the Road Freight
Industry [2010] ZASCA 94 (‘Calibre Clinical Consultants”).

% Dawnlaan Beleggings (Edms) Bpk v Johannesburg Stock Exchange 1983 (3) SA 344 (W); AAA Investments
ibid.

70 Calibre Clinical Consultants supra note 68; Airports Company South Africa Ltd v 1ISO Leisure OR Tambo (Pty)
Ltd 2011 (4) SA 642 (GSJ).

1 [2018] ZAGPJHC 74 para 23.

2 Lauren Kohn ‘Private Sporting Bodies and the “Supervisory Disciplines of Public Law”: Ndoro v South African
Football Association as an Apt Case Study for Line-Drawing within a Four-Quadrant Typology’ (2022) 38 SAJHR
112-27; Klaaren & Penfold op cit note 18 at 48-58; Quinot & Maree op cit note 47 at 92—6; Hoexter & Penfold
op cit note 44 at 274-304; Hoexter ‘Contracts’ op cit note 7.

3 Quinot & Maree op cit note 43 at 92.
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function.” Other sources of empowering provisions may include the code of conduct of a
school or university; the constitution of a voluntary association; the guideline documents of

state departments; and the circulars or practice notes issued by government.

3.2.5. that adversely affects rights

The ‘adversely affects rights’ element has been the most contentious aspect of the PAJA’s
definition of administrative action. It appears to limit the application of section 33 in a number

of ways, to the extent that it may be an unjustifiable limitation of section 33.7°

The verb ‘affects’ is capable of two meanings, depending on whether a deprivation or
determination approach is followed. According to the deprivation approach, only existing
rights that are abolished or limited are affected.’® Under the determination approach, rights that
have not yet been created but will be determined are also affected.”” The use of the word
‘adversely’ suggests that the PAJA adopts the deprivation approach. This would exclude all
persons who are mere applicants for rights, applying for benefits such as permits, licences, or

contracts.”® Hoexter points out that ‘[i]n practice this is an enormous category’.”®

The adverb ‘adversely’ has, however, essentially been erased by the courts. In Grey's Marine

Nugent JA found that the PAJA's literal meaning could not have been intended:

For administrative action to be characterised by its effect in particular cases (either
beneficial or adverse) seems to me to be paradoxical and also finds no support from the
construction that has until now been placed on s 33 of the Constitution. Moreover, that
literal construction would be inconsonant with s 3(1), which envisages that
administrative action might or might not affect rights adversely. The qualification,
particularly when seen in conjunction with the requirement that it must have a ‘direct
and external legal effect’, was probably intended rather to convey that administrative
action is action that has the capacity to affect legal rights, the two qualifications in
tandem serving to emphasise that administrative action impacts directly and
immediately on individuals.®

4 Hoexter ‘Principle of Legality’ op cit note 6 at 179.

s Klaaren & Penfold op cit note 18 at 69; Quinot & Maree op cit note 43 at 92.
6 Hoexter & Penfold op cit note 44 at 309.

 1bid.

8 Ibid.

 Ibid.

80 Supra note 40 para 23.

56



Nugent JA's judgment in Grey's Marine was followed in Wessels v Minister for Justice and
Constitutional Development.8! The case concerned an application for the position of Regional
Court President. One of the unsuccessful applicants took the decision on review. In considering
which approach to take, Van der Merwe J found that Nugent JA's phrase ‘the capacity to affect
legal rights’ constitutes an endorsement of the determination approach and can be considered
synonymous with ‘determines rights’.8? Following this approach, Van der Merwe J found that
the applicant’s rights ‘were determined’ when another candidate was appointed and, taking
into account all other elements, the decision amounted to administrative action.®® Nugent JA's
widening (or rewording) of ‘adversely affects rights’ to a decision that ‘has the capacity to
affect legal rights’ was also explicitly endorsed by the Constitutional Court in Joseph v City of

Johannesburg.84

Finally, the word ‘rights’ also has the ability to narrow the scope of administrative action as it
appears to exclude mere interests. (Legitimate expectations are dealt with in the next chapter
in the context of the application of procedural fairness).®> The courts have, however, found
otherwise. In Steenkamp NO v Provincial Tender Board of the Eastern Cape,®® Moseneke DCJ
found that a tender board's decision in awarding or refusing a tender is administrative action,
inter alia because the ‘decision materially and directly affects the legal interests or rights of

tenderers concerned’.
3.2.6. that has a direct, external legal effect
The words ‘a direct, external legal effect’ are often read together with the words ‘adversely

affects rights’. This was done in Grey's Marine®” and endorsed by the Constitutional Court in

Joseph,% where Skweyiya J found that ‘a finding that the rights of the applicants were

812010 (1) SA 128 (GNP).

8 |bid at 136G-137B.

8 |bid at 137D-E.

8412009] ZACC 30 (‘Joseph’) para 26.
8 Chapter 3 Part 3.1.

8 [2006] ZACC 16 para 21.

87 Supra note 40.

8 Supra note 84 para 26.
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materially and adversely affected for the purposes of section 3 of PAJA would necessarily

imply that the decision had a “direct, external legal effect” on the applicants’.

This element, like the element of ‘a decision’, indicates that a decision must have a degree of
finality in order to constitute administrative action. This presents a challenge in the case of
multi-stage decision-making. A decision that is completely internal to an organ of state (even
if it results in a later external decision) is unlikely to have direct, external legal effect on a
person.&% However, just because a decision is not at the end of a multi-stage decision-making
process does not necessarily mean that it cannot have the requisite external effect.®® This may

be the case, for example, in respect of investigative action.

In Oosthuizen's Transport (Pty) Ltd v MEC, Road Traffic Matters, Mpumalanga,® the MEC
initiated an investigation into a company for contravening the Road Traffic Act. The
investigative report found that the company had contravened the Act and recommended the
suspension of its business. The company brought an application to review the findings in the
report, with the MEC contending that the findings were not administrative action because they
were not the final decision and as such had no direct, external legal effect. The Court rejected
this argument, finding that just because it was not the last decision, did not mean that it had no
direct, external legal effect. As the Court explained, ‘[e]ven a preliminary decision can have
serious consequences, especially where it lays “the necessary foundation for a possible
decision” which may have grave results.’% Multi-stage decision making is considered further

in Chapter 3 Part 3.2. of this thesis, in the context of the application of procedural fairness.
3.2.7. and that does not fall under any of the listed exclusions
The PAJA contains nine express exclusions from the ambit of administrative action. The first

five exceptions, (aa) to (ee), echo the Constitutional Court’s pre-PAJA jurisprudence,

excluding judicial, legislative, and executive actions. The latter four exclusions, (ff) to (ii),

8 Quinot & Maree op cit note 43 at 94.
% Ibid; Klaaren & Penfold op cit note 18 at 75.
912008 (2) SA 570 (T).
92 |bid para 25.
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consist of: a decision to institute or continue a prosecution;® the Judicial Service Commission’s
nomination, selection or appointment of a judicial officer;** any decision taken in terms of the
Promotion of Access to Information Act;% and any decision taken in terms of section 4(1) of
the PAJA % The last exclusion relates to an administrator’s choice of which procedure to adopt
in respect of administrative action that affects the public. It has been interpreted to mean that
choosing which procedure to adopt is not administrative action, but once a procedure has been

adopted, it can be subjected to judicial review.%’

4. NON-ADMINISTRATIVE ACTIONS

In this section, a range of non-administrative action is identified. The decisions identified are
not exhaustive of non-administrative action but have been selected to highlight its range and
diversity, encompassing presidential pardons at one end of the spectrum and the findings of

commissions of inquiry at the other.

4.1. The President’s constitutional powers

The Constitution confers two categories of powers upon the President: those that the President
enjoys (i) as Head of State, and (ii) as head of the national executive. The powers conferred

upon the President as Head of State are listed in section 84(2) of the Constitution:

a. assenting to and signing Bills;

b. referring a Bill back to the National Assembly for reconsideration of the Bill's
constitutionality;

c. referring a Bill to the Constitutional Court for a decision on the Bill's
constitutionality;

d. summoning the National Assembly, the National Council of Provinces or
Parliament to an extraordinary sitting to conduct special business;

e. making any appointments that the Constitution or legislation requires the
President to make, other than as head of the national executive;

f. appointing commissions of inquiry;
calling a national referendum in terms of an Act of Parliament;

9 Subsection ff.

% Subsection gg.

% Act 2 of 2000; Subsection hh of the PAJA.

% Subsection ii.

9 Klaaren & Penfold op cit note 18 at 68; De Ville op cit note 50 at 66.
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h. receiving and recognising foreign diplomatic and consular representatives;

I. appointing ambassadors, plenipotentiaries, and diplomatic and consular
representatives;

J. pardoning or reprieving offenders and remitting any fines, penalties or forfeitures;
and

k. conferring honours.

Under the common law these powers were known as prerogative powers and while they are
sometimes still referred to as such, they now only exist as legislated under the Constitution.
Prior to the PAJA, the Court in SARFU® had to determine whether the power to appoint a
commission of inquiry amounted to administrative action. As discussed above in Part 3.1, the
Court found that it was close to the policy-making function of the President and was therefore
executive in nature.'® The power, despite its origins in prerogative power, was nevertheless

susceptible to review under the principle of legality.

Upon the introduction of the PAJA, most of the President's powers as Head of State have been
expressly excluded from the ambit of administrative action. Only two powers in section 84(2)
are not expressly excluded: the power to pardon and the power to make any appointment other
than as head of the national executive. In Albutt!?? the Constitutional Court controversially%?
avoided determining whether the President's power to pardon was administrative action,
finding it unnecessary to answer the question on the facts before it.1® That these two powers
are not on the list of exclusions indicates that they would constitute administrative action, but

their political nature may suggest otherwise.1%*

The President's powers as Head of the Executive are listed in section 85(2) of the Constitution.

They are:

% President of the Republic of South Africa v Hugo [1997] ZACC 4 para 8.

9 Supra note 22.

100 1bid para 147.

101 Albutt v Centre for the Study of Violence and Reconciliation [2010] ZACC 4 (‘Albutt’).

102 Melanie Murcott ‘Procedural Fairness as a Component of Legality: Is a Reconciliation between Albutt and
Masetlha Possible?” (2013) 130 SALJ 260 at 266—7.

103 |bid paras 79-84.

104 See Hoexter & Penfold op cit note 44 at 333; Christina Murray & Richard Stacey ‘Chapter 18: The President
and the National Executive’ in Stuart Woolman & Michael Bishop (eds) Constitutional Law of South Africa
(2018) at 14-6.
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a. implementing national legislation except where the Constitution or an Act of
Parliament provides otherwise;

developing and implementing national policy;

co-ordinating the functions of state departments and administrations;

preparing and initiating legislation; and

performing any other executive function provided for in the Constitution or in
national legislation.

® o0 o

In Pharmaceutical Manufacturers'® the Constitutional Court found that bringing legislation
into force fell somewhere between law-making and its implementation, posing a conundrum.
The Court was persuaded, however, that it lay closer to law-making and therefore did not
constitute administrative action.%® This conclusion is echoed in the PAJA, which expressly
excludes all section 85(2) powers from the definition of administrative action, except the
implementation of national legislation, which is a prototypical example of administrative
action. This was confirmed in Masetlha!®” where the Constitutional Court found that the
President's decision to dismiss the Director-General of the National Intelligence Agency fell
under section 85(2)(e) (‘performing any other executive function provided for by the
Constitution or national legislation’) and as the powers referred to in section 85(2)(e) are

expressly excluded from the PAJA definition, it did not amount to administrative action.

4.2. Executive policy-making

As seen above, the power to make policy is granted in section 85(2) of the Constitution which
provides that ‘The President exercises the executive authority, together with other members of
the Cabinet, by — ... (b) developing and implementing national policy.” The President and
cabinet ministers will often source their power to make policy from both the Constitution and

relevant legislation.

As discussed above in respect of Ed-U-College,'® the Constitutional Court has drawn a
distinction between policy formulation in a broad and a narrow sense. Policy-making in the

broad sense is ‘formulated by the executive outside of a legislative framework’ and ‘involve[s]

105 Sypra note 28.

106 |pid para 79.

197 Supra note 1 para 76.
108 Sypra note 33.
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a political decision’, while policy-making in the narrow sense is ‘where a member of the
executive is implementing legislation.”1® Only policy in the narrow sense constitutes
administrative action, and policy in the broad sense (‘executive policy-making’), as the
prototypical example of executive action, constitutes non-administrative action and is therefore

subject only to the principle of legality.

4.3. Rule-making

A contentious issue is whether rule-making (or delegated legislation) in the form of regulations,
proclamations, public practice notes, or circulars, constitutes administrative action. On the one
hand, rule-making involves the making of legislation, but on the other, it also involves the
implementation of original legislation, which is a key identifying feature of administrative
action. It was hoped that this important question would be answered in the case of Minister of
Health v New Clicks South Africa (Pty) Ltd,*° but the Constitutional Court handed down
divided opinions on the issue. The case concerned ministerial regulations for a pricing scheme
for medicines made under the Medicines and Related Substances Control Act,'!* which the
respondents averred could be reviewed under the PAJA. The result was eight judgments
differing on various issues. When it came to whether the regulations could be reviewed under
the PAJA, the Court split five-five-one. The first five judges agreed that the regulations could
be reviewed under the PAJA, with Chaskalson CJ suggesting that this is a general rule. The
second group of five judges found that the issue did not have to be dealt with in this case, and
the last judge, Sachs J, found that regulation-making could not be reviewed under the PAJA.
The Court’s failure to resolve this important issue is significant and indicates the difficulties

presented by the PAJA’s definition of administrative action.

Chaskalson CJ’s judgment has often been cited as authority for the proposition that regulation-
making is reviewable under the PAJA. However, as it is not a majority judgment, it is not
binding. Nevertheless, Chaskalson CJ’s reasoning remains pertinent. He first considered the

fact that the making of delegated legislation was reviewable prior to the advent of the interim

109 |bid para 18.
110120051 ZACC 14 (‘New Clicks’).
11 Act 101 of 1965.
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Constitution, and nothing in either Constitution indicates an intention to limit that power.!?
Moreover, he found regulation-making to be an ‘essential part of public administration’ and
pointed to the fact that the Constitution ‘calls for an open and transparent government’.*® In
dealing with the arguments for its exclusion from the PAJA, Chaskalson CJ found that (i) the
absence of regulation-making from the list of PAJA exclusions was deliberate;* (ii)
regulation-making amounted to ‘a decision’ in terms of the PAJA;'® and (iii) section 4(1) of

the PAJA suggests that rule-making is included.6

Since New Clicks, regulation-making has continued to be marred by uncertainty. One possible
approach is to consider rule-making on a case-by-case basis, taking into account the various
elements of an administrative action in determining whether a particular instance of rule-
making constitutes administrative action. In Equal Education v Minister of Basic Education!’
the Court considered the submission of Advocate Geoff Budlender that ‘there is no
comprehensive rule on whether or not the making of regulations is automatically an
administrative decision’, and that it is ‘a case specific issue’. Budlender proposed that ‘the best
approach is to ask whether the making of the regulation negatively affects rights because that
is part of the definition of administrative action in PAJA 8 and argued that ‘it is not all
regulations that have adverse effect, an example of regulations falling in this category are traffic
regulations regulating the direction of the traffic on the road.’*'® The Court did not, however,
decide the matter as it considered itself constrained to determine the alternative basis on which

the application was brought.'?°

112 New Clicks supra note 110 para 109.

113 |bid para 113.

114 |bid paras 122-126. The list of executive exclusions in the PAJA definition exclude most of the executive
powers contained in section 85 (subsections b, ¢, d, and e) but strikingly do not include section 85(a) which is the
power to implement legislation. Chaskalson P found that the exclusion of section 85(a) was deliberate and as
regulation-making is an example of legislative implementation, it is not excluded by section i(i)(aa) of the PAJA.
115 |bid para 128. Chaskalson P dealt with the question of whether regulation-making amounts to ‘a decision’
despite not being included in the activities listed in subsections (a) to (f) of the PAJA’s definition of ‘a decision’.
He found that regulation-making is nevertheless included by the definition’s reference to ‘any decision of an
administrative nature” and in the catch-all subparagraph (g)'s ‘doing or refusing to do any other act or thing of an
administrative nature’.

116 |bid paras 131-133.

11712018] ZAECBHC 6 para 7.

118 1hid.

119 1hid.

120 |pid para 13.
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Most courts, however, have avoided the question altogether. This is striking, as courts are
constitutionally mandated to apply the PAJA where it is applicable.'?* Some of the recent High
Court judgments in respect of the COVID-19 regulations are indicative of this approach. In De
Beer v Minister of Cooperative Governance and Traditional Affairs?? Davis J did not consider
whether the regulations were reviewable under the PAJA, jumping straight to a rationality
enquiry under the principle of legality. In Esau v Minister of Co-operative Governance and
Traditional Affairs (‘Esau 1’)!%® Allie J made some attempt at considering whether the
regulations may amount to administrative action, but, seemingly due to agreement between the
parties, applied the principle of legality instead. Finally, in Fair-Trade Independent Tobacco
Association v President of the Republic of South Africa,'>* which concerned an application for
the review of a tobacco ban, a full bench of the High Court also side-stepped the issue.
Misconstruing what was required of it, the Court found that because the applicant (i) had not
relied on the PAJA; and (ii) had challenged the rationality of the regulations, the regulations
amounted to executive and not administrative action.*?®> The COVID-19 Regulations trio are
justa small selection of cases in which the courts have avoided the administrative action inquiry

altogether, while not indicating clearly on what basis they are doing so.%?

Fortunately, the appeal to the SCA against Esau | yielded more decisive guidance. In Esau v
Minister of Co-Operative Governance and Traditional Affairs (‘Esau 11’)'?” Plasket JA, relying
on Chaskalson CJ’s decision in New Clicks and other SCA decisions, found that the making of
regulations is administrative action. While Plasket JA also reviewed the regulations in question
under the principle of legality, he did so only in the alternative, in the event that he was wrong
in his principal finding.?® His finding that subordinate legislation is administrative action is

binding on the SCA and lower courts, in lieu of a Constitutional Court decision on the matter.

121 Cora Hoexter ‘The Rule of Law and the Principle of Legality in South African Administrative Law Today’ in
Marita Carnelley & Shannon Hoctor (eds) Law, Order and Liberty: Essays in Honour of Tony Mathews (2011)
55-74; Radley Henrico ‘Subverting the Promotion of Administrative Justice Act in Judicial Review: The Cause
of Much Uncertainty in South African Administrative Law’ (2018) 2 Journal of South African Law 288-307.
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123 [2020] ZAWCHC 56.

124120201 ZAGPPHC 246.

125 |bid para 15.

126 See generally, Henrico op cit note 121.

12712021] ZASCA 9 paras 76-84;

128 |bid para 101.
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It nevertheless remains open for the Constitutional Court to find that rule-making, or a

particular instance of rule-making, does not constitute administrative action.

4.4. Decisions of the National Prosecuting Authority

The decision to institute or continue a prosecution is expressly excluded from the definition of
administrative action in the PAJA.'? This exclusion can be justified on two bases: first,
accused persons will later be given an opportunity to answer the case against them; and second,
the criminal justice system would not be able to operate efficiently if administrative reviews

could be brought before criminal proceedings have even started.**

There was at first some question as to whether declining to prosecute or discontinuing a
prosecution — as opposed to instituting or continuing a prosecution — would constitute
administrative action, as it is not expressly excluded by the definition. The issue was
determined by the SCA in National Director of Public Prosecutions v Freedom Under Law.'3!
In determining whether a decision to discontinue a prosecution amounted to administrative
action, Brand JA, in a unanimous judgment, relied on developments in English law**? where
judicial review of prosecutorial decisions is possible but very limited due to salient policy
considerations, namely safeguarding the prosecutorial authority's independence and
recognising the breadth of discretion afforded to the authority in making its decisions. Brand
JA reasoned that these considerations inform the exclusion of a decision to institute a
prosecution as well as a decision to discontinue a prosecution. As such, these decisions are of

the same genus and neither amounts to administrative action.

The finding has been the subject of persuasive criticism. Anmari Meerkotter argues that the
Court’s equating of the two types of decision is incorrect on a number of bases, including the
difference in nature between a decision to institute or continue a prosecution and a decision to

decline or discontinue a prosecution.*®® While the former would result in a trial where the

129 paragraph ff.

130 Klaaren & Penfold op cit note 18 at 66—7.
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133 Anmari Meerkotter ‘The Application of the Promotion of Administrative Justice Act 3 of 2000 to Decisions
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charges would be adjudicated, the latter would not. In other words, as Hoexter and Penfold also
argue,** there is finality to a decision to discontinue a prosecution, while a decision to institute
or continue a prosecution will still be adjudicated in the future. This distinction provides a
persuasive basis on which to distinguish between the two types of decisions and apply the
greater protections of the PAJA to a decision to decline or discontinue a prosecution. However,
at present, decisions to institute, continue, decline, and discontinue a prosecution will all only

be reviewable under the principle of legality.

4.5. Decisions of the Judicial Service Commission

The PAJA expressly excludes from its definition of administrative action ‘a decision relating
to any aspect regarding the nomination, selection or appointment of a judicial officer or any
other person, by the Judicial Service Commission (‘the JSC’) in terms of any law’.*3® In
Judicial Service Commission v Cape Bar Council'3 the SCA found that the decision of the
JSC to recommend judges to the President was nonetheless reviewable under the principle of
legality.*3” Derived from section 174(6) of the Constitution, it was ‘undoubtedly a public

power’, 138

4.6. Decisions of Chapter 9 institutions

The decisions of Chapter 9 institutions were not brought under review until recently. In
Minister of Home Affairs v Public Protector of the Republic of South Africa,*®® the Public
Protector had submitted a final report in which she found that the Department of Home Affairs
was guilty of maladministration in respect of one of its employees and directed that the
Department take specified remedial action. The Department brought an application to review
and set aside the report. In a unanimous judgment of the SCA, Plasket AJA began by stating
that since the decision in Economic Freedom Fighters v Speaker, National Assembly,'4 it is

134 Hoexter & Penfold op cit note 44 at 344-5.

135 Para (gg) of the definition of “administrative action” substituted by section 26 of Act 55 of 2003.
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confirmed in our law that decisions of the Public Protector are binding and not merely
recommendations.#! In determining whether or not these decisions amount to administrative
action, Plasket AJA found that (i) the Public Protector is an organ of state;'*2 (ii) its decisions
are not expressly excluded by the PAJA definition;1#3 (iii) the completion of an investigation
in which it has found wrongdoing and ordered remedial action will usually adversely affect
rights and have direct and external legal consequences;*** and (iv) its powers are clearly derived
from the Constitution and legislation.*> However, Plasket AJA found that the Public
Protector’s decisions are not of an administrative nature. He relied on several factors in

reaching this conclusion:

First, the Office of the Public Protector is a unique institution designed to strengthen
constitutional democracy. It does not fit into the institutions of public administration
but stands apart from them. Secondly, it is a purpose-built watch-dog that is
independent and answerable not to the executive branch of government but to the
National Assembly. Thirdly, [...] it is not a department of state and is functionally
separate from the state administration: it is only an organ of state because it exercises
constitutional powers and other statutory powers of a public nature. Fourthly, its
function is not to administer but to investigate, report on and remedy maladministration.
Fifthly, the Public Protector is given broad discretionary powers as to what complaints
to accept, what allegations of maladministration to investigate, how to investigate them
and what remedial action to order — as close as one can get to a free hand to fulfil the
mandate of the Constitution. These factors point away from decisions of the Public
Protector being of an administrative nature, and hence constituting administrative
action. 146

Accordingly, decisions of the Public Protector are in most circumstances likely not to be
considered administrative action. Plasket AJA did, however, find that such decisions are
reviewable under the principle of legality,'#” a finding that was confirmed by the Constitutional

Court in Economic Freedom Fighters v Gordhan; Public Protector v Gordhan.148
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In Auditor-General of SA v MEC for Economic Opportunities, Western Cape,'*° the Supreme
Court of Appeal considered whether the findings of the Auditor-General amount to
administrative action. While the court a quo had found that the Auditor-General differs from
the Public Protector because it ‘fits squarely into the institutions of public administration’ %
the Supreme Court took into account a number of factors in determining that these types of
decisions are in fact administrative action. The factors included that ‘the Auditor-General is
subject only to the Constitution and the law’, ‘[i]ts function is not to administer or to implement
the policies of the executive, but to independently audit and report on the use of public funds’,
and that this function ‘does not involve actions of an administrative nature’.*>* The Court also
noted that while ‘[u]nlike the Public Protector, the Auditor-General does not have a wide
discretion to decide whether to audit and report or not’, ‘that does not detract from her
