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Abstract 

The pnncipal focus of this research centres around the question whether 

parole, as it is understood and practised In South Africa, is a right or a privilege. 

The essential question of this thesis is whether a prisoner acquires an 

enforceable right to be released on parole after having served the non-parole 

period or the statutorily determined minimum period of Imprisonment. The 

focus is on the status of the prisoner alld the process relating to his/her 

continued incarceratiOIl in the penod startillg from when hiS or her nOll-parole 

period has ended to the actual date of hiS or her release from pnson according 

to the sentence imposed on him by the sentencing judge / magistrate. 

In addressing this question, in a South African context, reference is made, by 

way of comparison, to the practice of parole nationally, and internationally, 

Including America, Canada, Australia, India, England and the European 

continent insofar as it falls under the jurisdiction of the European Court of 

Human Rights, 

Parole deals with persons who, having gone through the three stages of 

criminal Justice system, namely the investigative stage, the trial stage and the 

post-trial stage, have been convicted and sentenced to imprisonment. 
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" 
The theory and practice of parole has traditionally been the predominant 

domain of the Department of Correctiol1al Services, its Institutions and officials. 

Since the introduction of the (Interim) COl1stitution Act 200 of 1993 and the 

(Final) Constitullon 108 of 1996, the post-trial rights of an accused person, 

including a prisoner - which would therefore include parole, gradually started to 

attract the focus of academics and JUrists, as accused persons. including 

prisoners, were starting to progressively assert their fights. 

A discernable trend is noted, in respect of the rhetoric and practice of parole, 

internationally and also nationally, namely a progressive awareness, realisation 

and appreciation that parole can no longer be regarded as simply a privilege, 

given to a prisoner at the whim of the Head of Prison or a Commissioner of 

Prisons, in a manner similar to how a father would treat and/or reward his 

errant child. 

Parole IS a multi-staged process which starts with the imprisonment of a person 

and which culminates in the release of a prisoner before the end of his or her 

actual term of imprisonment. DeciSions regarding the prisoner are 

intermittently taken at each stage of the process. During this process, 

prisoners acquire and have rights al'ld obligations vis-a-vis the State. as 

represented by the Department of Correctional Services, its various organs and 

officials, including the Correctional SuperVIsion and Parole Board (CSPB), 

Correctional Supervision and Parole Review Board (CSPRB) and the Court 

acting in terms of the applicable provisions of the 1998 Correctional Services 
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Act. These organs of state also have rights and obligations vis-a-vis the 

prisoner in this process, and IS particularly obliged to act strictly within the 

parameters allowed by the 1998 Correctional Services Act and the Constitution, 

There is international recognition for the fact that to award good time credits 

and/or rem'isS'lons - the determlnaflon whereof differs from country to country -

to a prisoner, as a reward for his/her good, positive and/or industrious conduct 

in prison, created at the very least a "liberty interest", It is argued that in South 

Africa, those credits which were allocated to prisoners in terms of s 22A of the 

1959 Correctional Services Act and which are retained for prisoners sentenced 

before 1 October 2004, when the 1998 Correctional Services Act came into 

operation, and which advance a prisoner's assessment date for parole, 

Similarly creates at the very least "a liberty interest". 

Moreover, since each prisoner has an enforceable right to be assessed and 

considered, and an enforceable right to be assessed and considered fairly, 

lawfully and reasonably, and to a fair. lawful and reasonable deciSion regarding 

parole eligibility, this can found in a given Situation a legitimate expectation on 

the part of the prisoner to be released on parole before the expiry of the actual 

prison term Imposed on such a pnsoner, 

In South Africa the legitimate expectation of the prisoner to be released 

on parole is based, firstly, on a long-standing practice of early (parole) 

release of prisoners within the correctional services system. ThiS practice 

is also now constitutionally acknowledged and elevated to a constitutional 
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requirement without which the sentence of life imprisonment in South Afflca 

(and in Namibia) would have been unconstitutional. ThiS legitimate expectation 

is also created by the policies of the Department of Correctional Services 

(DCS) and the structure of the 1998 Correctional Services Act in terms whereof 

early release on parole, as a substantive benefit, is expressly authorised and 

promised to a prisoner who complies with the applicable eligibility 

requirements_ 

The remiSSion andlor credits so awarded to a prisoner become part of his/her 

enforceable rights which both inform, and form part of, that legitimate 

expectation of the prisoner to be released on parole before the expiry of his or 

her actual term of imprisonment 

As such, it is an enforceable fight which the prisoner has against the DeS. 

Once parole, in the form of conditional release, is granted to a prisoner, it 

cannot be cancelled unfairly, unlawfully andlor unreasonably, or in breach of 

such a parolee's constitutionally guaranteed rights. 
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