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Abstract

The principal focus of this research centres around the guestion whether

pargle. as it is understood and practised in Scuth Africa, is a right or a privilege.

The essential question of this thesis is whether a prisoner acquires an
enforceable right to be released on parole after having served the non-parole
period or the statutorily determined minimum period of imprisonment. The
focus iz on the status of the prisoner and the process relating to his/her
continued incarceration in the period starting from when his or her non-parcle
period has ended to the actual date of his er her release from prison according

to the sentence imposed on him by the sentencing judge / magistrate.

In addressing this question, in a South African context, reference is made, by
way of comparison, to the practice of parcle nationally, and internationalty,
including America, Canada, Australia, India, England and the Eurppean
continent insofar as it falls under the jurisdiction of the Eurcpean Court of

Human Rights.

Parole deals with persons who, having gone through the three stages of
criminal justice system, namely the investigative stage, the trial stage and the

post-trial stage, have been convicted and sentenced to impriscnment.
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The theory and practice of paroie has traditionally been the predominant

domain of the Department of Correctional Services, its institutions and officials,

Since the introduction of the {Interim) Constitution Act 200 of 1993 and the
(Final} Constitution 108 of 1896, the post-trial rights of an accused person,
including a prisoner - which waould therefore include parcle, gradually started to
attract the focus of academics and jurists, as accused persons, including

prisoners, were starting to progressively assert their rights.

A discernable trend is noted, in respect of the rhetaric and practice of parole,
internationally and also nationally, namely a progressive awareness, realisation
and appreciation that parole can no longer be regarded as simply a privilege,
given to a prisoner at the whim of the Head of Prison or a Commissioner of
Frisons, in 2 manner similar to how a father would treat andfor reward his

errant child.

Farole is a multi-staged process which starts with the imprisonment of a person
and which culminates in the release of a prisoner before the end of his or ber
actuzl ferm of imprisonment. Decisions regarding the prisoner are
intermittently taken at each stage of the process. During this process,
prisoners acquire and have rights and obligations vis-a-vis the State. as
represented by the Department of Correctional Services, its various organs and
officials, including the Correctional Supervision and Parole Board {CSPB),
Correctional Supervision and Parole Review Board {CSPRB) and the Court

acting in terms of the applicable provisions of the 1998 Correctional Services
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Act. These organs of state also have rights and obligations wvis-a-vis the
prisoner in this process, and is particuiarly obliged to act strictly within the

parameters allowed by the 1998 Correctional Services Act and the Constitution.

There is international recognition for the fact that to award good time credits
andfor remissions - the determination wheraot differs from country to country -
to a prisoner, as a reward for hisfher good, positive and/or industrious conduct

in prison, created at the very least a “liberty interest”. It is argued that in South

Africa, those credits which were allocated to prisoners in tarms of s 224 of the
1859 Correctional Services Act and which are retained for prisoners sentenced
befare 1 October 2004, when the 1988 Correctional Services Act came into
operation, and which advance a prisoners assessment date for parole,

similarly creates at the very least "a liberty interest”.

Mareover, since each prisoner has an enforceable right to be assessed and
considered, and an enforceable right to be assessed and censidered fairly,
lawfully and reasonably, and to a fair. lawful and reasonable decision regarding
parole eligibility, this can found in a given situation a legitimate expectation on
the part of the prisoner to be released on parole before the expiry of the actual

prison term imposed on such a prisoner.

In South Africa the legitimate expectation of the prisoner o be released
on parole is based, firstly, on a long-standing practice of early {parole)
release of prisoners within the correctional services system. This practice

is atso now constitutionally acknowledged and elevated to a constitutional
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requirement without which the sentence of life imprisonment in South Africa
{and in Namibia} would have been unconstitutional. This legitimate expectation
i5 also created by the policies of the Depariment of Correctional Services
{DCa) and the structure of the 19938 Correctional Services Act in terms wherecf
early releass on parole, as a substantive benefit, is expressly autherised and
promised to a prisoner who complies with the applicable eligibility

requirements.

The remission andfor credits 50 awarded to a prisoner become part of his/her
enfarceable rights which both inform, and form part of, that legitimate
expectation of the prisoner to be released on parole before the expiry of his or

her actual term of imprisonment.

As such, it is an enforceable right which the prisoner has against the DCS.
Once parole, in the form of conditional release, is granted to a prisoner, it
cannot be cancelled unfairly, unlawfully andfor unreasonably, or in breach of

such a parolee’s constitutionally guaranteed rights.
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CHAPTER 1

INTRODUCTION

1.1 The research guestion

The nature of parole and its theoretical premise has received little or no
attention in the South African criminal justice jurisprudence thus far. In
those cases where the issue of parole was considered, the commentators
and the high courls have either elected not to deal with that guestion

speciﬁcarly1, or have simply assumed that parole is merely a privi}egez.

The main focus of this research centres around the question whether
parode, as it is understood and practised in South Africa, s a right or a
privilege, This questian has not only arisen in the South African criminat
justice system®. It has also arisen and been referred to in America®,

Canada®, Australia® England’. India® and in Eurape®,

' See, generally, Graser ‘Pargcle in South Africa’ Fh. D Dissertation (1982); See, generally, Sloth-
Mielser 'A WMatter of Social Justice: A Review of Parple” (1936} 10 SACC 29; Graser 'Parcle in
South Africa; Attitudes and Opinions of Judicial Ofiicers, Prison Personnel and Aftercare Sccial
Warkers' [1985] 8 SACC 28 Van 2yl Smit Sowth African Prison Law and Praciice {1992 I68;
Van Zyl Smit ‘Prisorers” Rights” in Sauth African Human Rights Yesr Book (1804 265280, See
alsa 5 v Teosb 10968 (1) SACH 320 (NmS) 3908394 A-C, wherein Mahomed CJ, who
subsequently afler 1994 became the first black Chief Justice of the Republic of South Africa
under a democratic conslitution, referred to it 23 the naggng question' without expressing any
firm opinion on il ar prenouncing any judgment thereon,

* Winckier and Others v Mimister of Correchional Senvices and Qthers 2001 (2Y Sa 747 (C;
Cambrink and Another v Mirister of Carrectional Services and Another 2001 (3) S8 3238 (D); & v
Micosi 1884 (41 84 84 (T 5 v Makwanyane and Another 1085 (3) 54 331 (CCY, Goldberg and
Others v Mirnister of Prisons 18749 {1) SA 14 (AD).

! Moses 'Parcle: Is # a Right or a Privilege’ (2002} 1% SASHR 263 &f =eq; Lidovha “Suggeslions
on the Application of the Bifurcated Placement Policy of the Department of Correctional Services'
{20084 19 SACY 212 at 216-217 where the author eefers o the unreporled case ol Ngwenye and
Qthars v Minisier of Correclional Services and Others (n 14) dated 2 June 2004, case number
0328540 (WLD) 2003,



The essential question of this thesis is whether a priscner acquires an
enforceable right to be released on parole after having served the non-
parole period or the slautorily determined minimum  peried of
imprisonment. The central focus therefore is on the status of the prisoner
and the process relating to his or her continued incarceration in the period
starling from when his ar her non-parole period has ended to his or her
actual release date according to the prison sentence imposed by the

sentancing judge or magistrate.

1.2 A brief history of the evolution of parole

The word 'parcle’ is derived from the French parole dhonneur, which
means 'to honour or ‘word of honour’® {to be distinguished from
probation, from the Latin 'probare’ — to prove'') which refers in its
tistoncal context to the French practice of releasing captured soldiers
{prisaners of war) on their pledge {word of honour} not to resume

hostilities against France upon their release.

! Morrigay v Brewer 1972 (4083 LIS 471, This is also discussed in more detail in Chapter 5 indra
See also Carney op cif {n 11), 306-308; Abadinksy op cit {n 10 267-271.

Moonng v Canada (Mational Parcte Soard) 1995 (93) CCC (3d) 415, 437, This is alsn discussed
in rnare detail in Chapter 5 nfra.
® Porgle Board Ex Parte Palmer 1003 (68) A Crim R 324 (QLD 5C} 330-331. This is alsa
discussad in mora detail in Chapter 5 infra.
' Doody v Secralary of State for the Home Departrnent and Ofhers 1993 (3} All E.R. 82 {HL)
100-103. This is discussed in more detall in Chapter 5 jnfra,
* Dualat v Slate of UP (Alabhbad High Court) Lucknow Bench 1999 (38) ACT 8599 at 9034905,
Thus is discussed and referred to in mare detail in Chapter 3 infra.

Campbe.ﬂ' & Fell v United Fingdom 19584 (7} EHRR 165 paras 72-73.

Ahadunsky Frobaltion ard Pargle: Theary and Frachica {2006) 206—207; Graser 'Parole in South
Africa’ {n1 )41
"' Camey Probation and Parole: Legal and Social Dimensions {19771 80, 135-140.



Parole evolved from a system of prison reforms developed in the mid-
18005 by and accredited to one Captain Alexander Macaonochie who, in
the 1800s, was an ¢fficer in the British Royal Na*.rym. In 1840 he became
Governor of Norolk Island, a very small island to which the worst
convicted criminals at the time were sent”. [tis here that he implemented
his five staged programme of reduced incarceration based on a system of
marks which a convict could earn, that culminated in the conditional
release of the convicts on the famous 'ticket of leave ™. These five stages
of passage consisted of {i} strict custody of the convict upon admission o
the penal colony of Norfolk Island; (i} labour on government gangs, (iii}
limited freedom on the island, within a prescribed area; (iv) the ticket of

leave; and, {v} fuil restoration of liberty'®.

This philosophy was shared and expanded upon by Sir Walton
Crofton, who bacame the head of the Irish prison system in 1854'®
Crofton, who shared Maconochie's vision that a prison should not only be
purely punitive in nature but also reformative, is accredited for introducing
the ticket of leave system into the lrish prison system™”. Crofton's
'Intermediate System’, as he referred to the ticket of leave system,

similarly required the convict to progress from sirict imprisonment in tha

1 Abadmshy op cit [t 10); Carney ap cit (n 113 135=-.140.
Abadmshy ap ot [n 4] Carney op eif (n 113 135140
Y abadinsky op cif {n 10); Carney op cit (n 113 135-144.

e Abadmsky op cit {n 107, Carney op ef (mn 113 135140
Abadmsky op o {n 14 206, Carney op o {n 117 ibief.
Abadmshy op ot {n 10} ibid; Carney ap eif (n 11} ibid.



initial phase, intermediate imprisonmeant in the middle phase, and ticket of
ieave with supervisicn in the culminating stagem. This ‘Intermediate
System’ consisted of {i) conditional release of a prsoner; (i) community
involvement; {iii) supervision; and, (iv) revocation for breach of the

conditions of the 'Ticket of Licence', as it was referred to in ireland’®,

It is argued that Crofien's system contains 'the basic ingredientis’ or
'the essential elements’ of contemparary parcle. namely (i) conditional
release into the community; {ii) under supervision, i} with community
involvement to effect social integration; and, (iv} revocation of parole as

the ultimate negative penalty™”.

1.4  The statutory evelution of parele in Scuth Africa

The first statutory reference in the Republic of Soulh Africa, to conditional
release of prisoners before their sentence expires was contained in The

Prizons and Reformatories Act 194121

, which was introduced shorlly after
Unicnisation in 1910%%. Thus provision was made for remission of part of
an inmate’s sentence subject to good behaviour, and the intreduction of a

system of probation that allowed for the early release of inmates, either

' Abadinsky ep ot (n 10} Carmey op oif {n 11 ibid.

'5' Abadineky op cif {n 10} 206-206; Carney ap cif {n 11) 138-129; Gotfredeon and Gottiradson
‘Decision Making in Criminal Justice: Toward the Rational Exercise of Disceetion’ {1885} 3 Law,
Saclety and Policy 229.

?" Abadinsky op o (n 10) 206-207: Camey op ot {n 11) jbig, Goltfredzon and Gollfredson op &t
ir11 18] ibid.

_ACtMo 13 of 1911,

* white Paper on Corrections in South Africa, DS (February 20051 43,



directly into the community cr through an interim period in a work colony

or similar institution®>.

Despite these provisions, however, it is noted that
the systematic application of parcle within the South African criminal
justice system in general, and its penal systam in paricular, only really
started to be implemented in the sarly 1950's*. The entire Act 13 of 1911
was replaced by the Prisons Act 8§ of 1859, labelled as 'brand new prison
Iegislatiﬂn’%. This "new Act” was criticised on various grcunds% inter afia,
that it *did not give essence to the internaticnally accepted meaning of the
waord parole since it still required of paroled prisoners to enter into

amployment agreements with employers (mainty farmers) at ridiculously

low remuneration or else remain in prison ™.

Section 1 of the Prisons Act, 1958 - which later became the
Correctional Services Act. 18597 - did not contain a definition of parole
until 1993, |t did, however, contain the clause 'release on pargle’ which
was defined as 'the release of any prisoner on parole in terms of Section

67"

“ White Faper on Corrections in South Africa ap eit (n 22) 4344,
2‘: Graser ap eif (n 1.0 10%
" ihicd 85,

A thid
“ tbid.

“ 8 of 1959,

** 8 of 1959

"' Section 1 read with s 67 of the Prisons Act B of 1958, Section 67 reads as follows:
Relaaza on prohation or parole =
{1} The Commissicrer may -
{a) if the total pericd of imprisonment e be served by a prisoner under one of more
sentences is less than 2 years: or
(b} on the authority of the State President or of the Minister granted under any provision of
any law in respect of a prisaner serving any pericd of imprisonment,



In 1990 the term "daily parole’ was inserled into the Prisons Act, 1959 by
the inserion of a new section, s 82A, which authorised the Commissioner
to grant daily parale to any prisoner on such conditions and for such
periods as he saw fit. The Commissicner was also authorised in terms of

this section to cancel such daily parole at any time.*

In 1991 the name of the Prisons Act was changed to the Correctional
Services Act and any reference to the Prisons Service was to be

construed as a reference to ‘Deparlment of Comrectional Services.™

The Correclional Services and Supervision Matters Amendment Act
122 of 1991 is of historical imporiance in that it introduced for the first time
into the South African legislative framewark, and more pardicularly its
criminal justice system, the concept of correctional supervision. The latter
was both a new sentencing option for couris of law and a release gplion at

the disposal of the Commissioner of Correctional Services in terms

and irrespective of whether the imprisanment was impased with or wathout the option of a
fine, release such prisonser belfore the expiration of the period in questian either cn probation
ar on parcle for such period and an such conditions as may be specified in the warrant or
release.
{20 If any prisoner 20 released on probation o on parole completes the period theresf
without breaking any condition of their release, he shall no longer be deemead 1o be liable to
" any punishiment in respect of the conviclion upon which he was sentenced.
T8 of 1959,
* Saction (k) of lhe Prisons Amendment Act 32 of 1990 read with 5 27, which insarted the
definition of daily parole and s 924 in the Prisons Act 8 of 1958
“In terms of & 33 of the Correctional Services and Supervision Matlers Amendment Act $22 of
1951, The latter Act 122 of 1891 commenced cn 15 August 1931,



whereof a prisoner sentenced by a cour of law to imprisonment can be

released from prison under correctional supenvision {as a probationer]l34.
The definition of ‘release boards’ was aleo deleted and it was replaced

with ‘correctional boards' which was defined as 'a correctional board

appointed under section 532,

It was anly in 1893 that a definition of the word ‘parole’ was insered
into the remamed Correctional Services Act, 1959, with the simultaneous
deletion of the definilion of ‘release on parole'. Parole was henceforth
defined as meaning '[flhe conditions under which a prisoner may be

placed in terms of section 5%,

The release system as contained in Chapter VI of the Prisons Act

1959 which was effectively introduced in 1980, including its parole

39

provision™, was completely overhauled and effectively changed by the

Correctional Services Amendment Act, 19934t which, in itz stead,

* Sactian 276{1)fh) of the Criminal Procedure Act 59 of 1977, and 278{130) of the Act 51 of
1877 as amended by s 41 of the Correctional Services and Supervision Matters Amendment Act
122 of 1991, see also 3w /1893 (1) 5A 475 [A), 1993 (1) SACR 209 (A) where the intredustion
of correctional supeivision as a sentencing oplion has been described as ushering in 8 new
shase in the South African criminal justice syatem.

* Beclion 1{a} and s 1(c) of the Correctional Services and Supervision Matters Amendmeanl Act
122 of 1551,

* 8 of 1959,

7 Segtion 1d) of the Correclional Services Amendment Act 68 of 1933, Seclion 85 of the
Correctionzl Services Act makes provision for the release of prisoners and placement of
gﬁrisuners on parale,

8ol 1559,

* Seclion 87 of the Prison Act 8 of 1054.

68 of 1993,



infroduced a new release system which was contained in a new Chapter

‘UI|41

The definition of parole was changed yel again with the promulgation
of the new and cument Comectional Services Act 1998% ('the 1998
Cormrectional Services Act’) . which in turn not only introduced a new
release system under Chapter VI, but also repealed the old Correctional
Services Act § of 18959 {"the 1959 Carrectional Services Act’). The 1998
Correctional Services Act was  gradually implemented  with  the
simultaneous repeal of the corresponding provisions of the 1850
Correctional Services Act. The last and remaining provisions of the 15338
Correctional Services Acl came into eflect on 1 QOctober 2004 with the
simultaneous repeal of the last and remaining provisions of the 1959

Correctional Services Act™.

‘' Subsections 1-27 of the Correclional Services Amendment Act B8 of 1893, whigh became =g
B1-72 of the 1955 Correctional Services Act as amended: see also Van 2yt 3mit 'Prisoners'
Rights' South African Human Rights Yearbook 5 (1934) 268-270, 279-2380 for a3 bnef description
of the salient aspects of this new release system introduced by the 1983 Amendment Acl; see
also Van Zyl Smit 'South Africa’ in Van Zyl Smit and Dinkel {eds} impriscrment Today and
Tomorrow International Perspectives on Prisoners” Rights and Prison Conditions 2ed (2001)
SR8-G05,

111 of 1998,

“ Correctional Services Act 111 of 1995 as amended by Proclamation No R38 Government
Gazatte 26626 of 3 July 2004 which repeals the following provisions of the Correctional Services
Act B of 1958, With effect from 31 July 2004 552, 3, 342 6109, 94906, 10ta 13, 134, 136, 14
to 19, 21, 22, 228, 23, 24, 2610 28, 30, 34, 41, 42, 424 43 to 48, 48A. 49 10 55, 57 1o BO, 73, 74,
T4A, Fo o 7. 79 10 B3, 85 to 88, 264, 80. 81, 84; and With efect from 1 October 2004: 55 1, BA,
SC.22A 031, 32, 324, 33, 62,683, 644 10 64C, 6510 70, 84, 54A 1o B4E. 898, 92, 924, 93, 95. The
follpwing provisions of the Correchional Services Act 111 of 1893 cemmenced. in terms of the
aforesaid Proclamation, on 31 July 2004 55 2, 4, & to 49, 896, 98, 9910 102, 131 10 133; and on 1
Oclober 20004: 55 50 10 82 {the new Chapter VI3, 134, 136, 137,

The Pargle and Correctional Supervision Matters Amendment Act Mo 87 of 1937, which date of
commengemenl was sel as 1 Oclober 2004 m terms of Proclamation B.35 in Government
Gazette 26626 of 30 Juty 2004, was also repealed by the same Proclamation except s5 20 to 23
theranf.



The definition of parole under the 1998 Correctional Services Act is that it
means 'a form of community corrections contemplated in Chapter VI,
‘Community corrections’ is defined as meaning ‘... all non-gustodial
measures and forms of supervision applicable to persons who are subject
to such measures and superviston In the community and who are under
the cantrol of the Depanment'”. The term “daily parole’, as it was known
under the 1959 Correctional Services Act was also deleted and replaced
with the term ‘day perole’, which meens ‘a farm of community corrections
contemplated in Section 54'°. The term 'correctional supervision' is also
defined as meaning 'a form of community corrections contemplated in

Chapter VI™€.

In terms of the current legislation, parole can therefore be cansidered
as a form of conditional release of prisoners into the community, before
the expiry of their sentences., subject to, and on the basis of an
underlaking by the paroiee that hefshe will not abscond and will comply
with  such conditions imposed and prescribed by the Comrectional
Supervision and Parale Board, the Commissioner of Correctional Services
or the Court, as the case may be* Such pamlees will also remain
subject to the supervision of a supervision committes’® until the fawful
termination or expiry of the prisoner's remaining term of imprisonment or

his { her pericd of parole. In this sense, the South African penal system

” Section 1 of the Correctional Services Act 111 of 1998,

" Section 1 of the Correctional Services Act 111 of 1945.

':b Section 1 of the Correclional Services Act 111 of 19948 as amended.

* Beetion 52 read with 5 39 and s 73 of the Correctianal Senaces Act 111 of 1968
* Section 58 of the Correctional Services Act 111 of 1988,
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has to a large extent incorporated the basic ingredients of Croflen’s
Intermediate System’ consisting of (i} conditional release into the
community, {iI) under supervision, (N} with community involvement o
efiect social integration, and {iv} revocation of parale for breach of the

conditions of parole,*

1.4  The rationale and philosephy underlying parole

Parcle is today generaliy and universally recognised as an imporiant parl
of the sound administration of penal institutions and, in padicular, the
rehabilitation of offenders™. Its existence in modern penal administrations
can be justified primarity by reason of its role in fostering rehabilitation by
gradually facilitating the move from confinement in an arificially created
environment (prisan} to social reintegration and resocialisation™, 1t is also
justified on the basis Ihat it creates the necessary restraint to keep the
parolee away from committing furlher offences, and also serves the
function of deterrence by the mere fact that the parolee knows that breach

of a condition or the commission of a criminal offence may result in his f

“ Abadinsky op oif (n 10 /bid (1997 editian: p 158); Carney op cit {n 11, » 17} ibid.

* Articles 10[1% and 103} of the Intermational Covenant on Civil and Folitical Rights (ICCRR)
which finds expression in the United MNations Standard Minimom Boles for the Treatment of
Prisoners, adopted on 30 August 1865, in particular Rule 60 read with Rule 61 thereaf. See alsa
White Paper on Correclions in South Africa op ot {n 22). See also Abadinsky ap e (n 10, n 17 -
1977 Edition) Preface, ¥ 168, 171173, 201, 246, 258 and 400 wilh reference to the US Supreme
Court case of Marrisey v Orewer 408 US 471, 92 5. Ct (1872); Abadinsky op oif (n 10) 223
Gottfredson and Gottfredson op ot {n 19} 17877, Camey op ot (n 11) id;, Hud=son Penal
Palicy and Social Justice (189933 141, 1432, 144, 164-165; Graser op cif {n 1} 57-58.

Y1 Prison Information Bulletin Ma 16 ap o {n 825 Cohen op aff (n 520
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her re-incarceration®. From the perspective of the prison administration, it
fulfils the very important role of creating the incentive for prisoners 10 obey

the rules and to give their co-operation™.

Farole is also recocgnised as a mechanism toc address the
avercrowding of prisons — described as the greatest problem facing
correctional decision makers™, by reducing the prison population. By
doing so it also saves the community the added costs of housing an
inmate wha in any event may be capable of leading a productive, self-
sufficient life outside prison, but subject to the necessary parole
conditions®™. This is a perlinent consideration in Scuth Africa where

overcrowding of prisons is a real and serious problem>®,

Though not always recognised. parole can fulfil the role of an egualiser
andfor fine tuner of two or mare different sentences imposed by a courl of
law, where there is a large disparity in order to reduce that sentencing

disparity®. This is possible because the parole board (or similar authority)

* Gonsa, The Organisation of imprisonment, The Treatment of Frisanars and the Preparation of
Frisoners for Release, in Prison informalion Butlefin No 16 (1882) 14—15; Cohen The Law of
Prabation and Parole (19949) 1.2-1.15, Graser op cif [m 1. n 10} 62,

" Gonsa, The Organisalion of Imprizonmant, The Treatmen! of Prisoners and the Praparafion of
Prizaners for Release. in Prison Informatfion Buifelin No 16 oo oif {n 52). Cohen op cit (n 52)

f‘ Gollfredsan and Gottfredsan op of {n 19) 213, 219,

% Abadinsky op it {n 10 174 ibid, 245: Carney op cif (n 11, 17) 2568; Hudson op ¢ (n 50)
:I_SB—'IEQ. 143; Graser ap cit (m 1, n 10) 61-G2.

™ See the Annual Report of the Judicial Inspectorate of Prisons: by Justice Nathan Erasmus,
Annual Report 200652007, 20, para 2.1. See alsc Annuat Repon of the Inspeciorate of Prisons:
Annual Reports 2001/2002; 2002:200:%; 20032004, 20042005, 200552006, Lidovho op cif (n 3)
216-17, 218-221.

* Gonsa (Director-General of the Austian Prison Administration) The Organisation af
imprigonment, the Trealment of Priscners and the Preparation of Prisoners for Release™ (1092)
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may have meore information concerning the particular prisoner al its
disposal, afler a period of imprisonment, than the sentencing courl when

assessing a priscner’'s eligibility for parole,

Mareover, as the parole board (or similar authority) can decide on
parole in a less emotionally charged atmosphere, it could be in a better
positicn than the sentencing court to determine an appropriate period for
the priscner to be incarcerated®. Parcle also provides the necessary
degree of community protection given adequate conditions of parole and

the effective monitering and supervision of the paroleeﬁg.

The rationale of parole, including its underlying philosophical premise,
has increasingly become subjedt to restriclive efforts, including legislative,
judiciat and administrative actions®. This restrictive approach has been
evidenced in whaf is referred to as bifurcation; the split between tougher
measures for the really serious or dangerous offender and a more lenient

approach towards the ‘ordinary offender®’.

18 Prison information Bulletin Council of Europe 14-15, Cohen The Law of Probation and Farole
QQQQJ 1.2-1.15; Botifredson and Gottfredson op ot [n 18) 243.-245.

-, Honsa og aft (n 57), Gahen gp it (0 57 ) Gottfredson and Gottfredson ap ot (n 19, 57).

* Gansa op cit (n 57), Cohen ap cif (1 57); Gottfredson and Gottfredsan op ot (n 19, 57} 248,
See alss White Paper on Corrections in South Africa gp o (n 22) chap 4, T1-7%; Graser op cit
(M1, n 10} See also Sloth-Mislson op cif (n 1) 41, who, in South Africa under the prevailing
Apartheid political system in the 19805, advocated the total abolition of parole as it was practiced
at the time, but also conceded thatl ‘[plarcle s ... an essential component of the rehabilitative
pnroces g (p 30},

" Gottfredson & Gotifredson op eif (n 19) 222-234: Hudson ap cit (m 50) 34, 43, 52-83 and 13%;
Slolh-Mietsen op cif (n59) 41,

*! Hudsan op cif [ 30) 24, Lidevhe op of (n 3) 274-216, 224-226; for & discussion of bifureation
within the Scuth African criminal justice contexL.
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Another noticeable trend which has been charactarised with this restrictive
approach is that terms of imprisonment have become increasingly longer,

with accompanying ineligibility for parole®.

In England, this restrictive approach towards parole has ensured that
terms of imprisonment pronounced in courl in respect of an offender, are
actually served in prison, which in turn has contributed to and been
blamed for prison overcrowding and prison uprisings®™.  In California, in
the United States of America {USA), parole has been abolished and only
good time ramission is allowed® . Bifurcation is also operative in the USA
and is evidenced by parcling decisions which aperate, so as to require
more severe sanclions - in terms of longer time to be served in prison -

for offences perceived to be more serious or harmful than others®.

This restrictive approach is indicative of the view that the broader right
of society to safety and immunity from criminal harm must transcend the
rights of the minority of criminals who display the proclivity to recidivata®™.
The commentators, however, comectly recognise the fundamental
dilemma and challenge as the human inahbility 1o predict future behaviour

with such precision as to enable the relevant decision-making body to

* Mudson op cif (n 50): Lidovho op it (n 3],

“ Hudson op cif [n 50) 53, 138-138, 141-143,

* Hudson o cit {n 50) 43, This good lime remission would be the South African equivalent of
special remission of sentence provided far in 5 80 of the Correctional Services Acl 111 of 1994,
Zee also the discussion of remission of sentence i Sgulh Africa in Chapter 2 infra.

= Golttfredsan and Gottfredscn op oif (n 199 234, Abadinsky op of {1977 edition) 381-302, See
glso Carney op off (0 11) 1858189 who propagates the total aboltion of parale boards and for the
paroling functions o be perfarmed by cours of law, in the Amencan cantesxt.

5 Abadinsky og cif (1977 editiond (n 10} 177, 301-392; Carney og cif {n 11) 187, 324-325.
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protect society and to ensure its safety®’. This dilemma creates a tension
between the demand to protect society, an the one hand, and the neead for
rehabilitation of the prisaner by assisting him ar her to become eligible for,
and to be released on, parole, on the other hand®®. This tension could be
resolved by striking a careful balance between these competing demands
and conflicting rights®™. This could be achieved by finding a system of
weighting the most imporant factors (which Gottiredson et af refer to as
‘the night detenninants'm} and to devise a rating charl or formula in
accordance with a standardised system which parcle board members
could apply at the decision-making stage in order to promote fairmess and
equity in the parcle release process’. This presumably would address
the lack of consistency and uniformity in the parole decision-making

. - T
process and contribute towards mare consistency Z

However, as Barbara Hudson™ has forcefully and correctly peinted
out, there is an tnescapable conflict betwaen trying to treat people fairly
and treating acts consistentlty. This is in addition to ¢ther tensions that
exist such as between treating inmates/cHenders fairly and the demands

of crime centrol and public policy™ . Her suggestion to resolve this conflict

= Camey op cit{n 11167, 329; Abadinsky op ot (n 107 and (n 643, Hudsen op oif [n 50) 43 ot seq.
“ Carney op it in 11) 324; Abadinsky op o {n 65) 389-3%91; Hudsan ap o {n 50) 43 et seq
= .ﬂ.badlnsky op cif {n 65] 3914, Carney op oit {n 11) 324,

ﬁ.hatﬁnsky op et (n A0 i (1977 edition), 77, Gottfredsan and Gottfredsen op e fn 19), (1
621234,
! Abadinsky op ¢ {n 65) (977 edition), 137, 177-178, 389; Carney op off (n 11) 1388-192,
189-200 argues that inconsisiency in parale decision-makng undermines the legitimacy of Lthe
whole parcimg process.
? ™ Carney op cit {n 11) 206-207.

Hudscm apr e (0 50Y 81,

* Hudson ap it (o 50) 81,
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and tensions is to utlise 'the principle of propartionality based on the

grounds of fairmess’ .

According to Gotifredson et &%, the contemporary approach, in the
USA, towards parcle is that it entails a complex system of competing
values, including those valites reflected in legislative, judicial and
administrative decisions, which all interact to determine the time finally fo
ke served in prison by the inmate. In this competing value laden parole
process, the authors propagate the concept of a raticnal parole decision
which they define as 'that decision among those possible for the decision
maker, which in the light of the irformation available, maximises the
probability of the achievement of the purpose of the decision maker in that

specific and particular case’.””,

The objective of this, according to the authors, is to achieve both
faimess and justice’™ in the parole decision making process which
consists of ‘three generic classes’™, namely {1) the decision when to
release the inmate from custody, i.e the discretionary release component:
{2} the series of decisions relating to supervision, including the conditions
to be impesed, 1.2 the supervision component; and {3} decisions abaut

whether or not to revoke paroig, i.e. the revocation component.

" Hudson op cit (n 50 81

3{‘ Goltfredson and Gotliredzon op cif {n 19) 332,

7 Sottfredsen and Gottfredsan oo cid {n 19, 62) 4.

" Soufredsen and Gottfredsen op £ (n 19. 62) 240-241. The authors draw a dislinction between
fairmess — which is not the same as justice, but includes equity, and justice which includes
fairness 'but is more demanding'.

™ Gottfredson and Gottfredson op cif fn 15, 621 9.
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At each of these interrelated stages of the parole decision making
process, the decision maker is confronted wiath the usual, sometimes
conflicting values reflected in the demands of the criminal justice system,
including the penal system, for punishment, socistal protection and the
rehabilitation of the offender®™. In this sense, the aims of parole and

sentencing are similar®’.

Rationality in parole decision making requires difigent research and
data collection to improve the quality of availabie information utilised for
decision making purposes: 'If more rational decision making in corrections
i to be achieved, data concerning offenders, treatment and outcomes
must be maore systematically and reliably collected and analysed than

heretofore™®,

Despite the restrictive approaches adopted towards contemporary
parole, there seems to be broad consemsus internalionally thet there
remains a need for perole, within the broad crimingl justice systems in the
world, and that it forms an integral part of ouwr respective penal systems,
but that methods and mechanisms need fo be found to improve the

efficacy and efficiency of parole throughout the penal systems in the

* Gottfredson and Gottfredson op oit {n 19, n 65} 7 and 232.
'f’ Gottiredson and Gottiredson op cif (n 19, n 85} 231, Ses also Graser op ol {n1. n 10) 57
# Gottiredson and Goltlredson op cit (n 193y 3, 293,
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world®.  In Southern Africa, and South Africa in particular, it is the
operafion and possibility of parole that saves the sentence of life

|E'1

imprisonment from being declared unconstitutional™, in violation of a

person's right against cruel. inhumane and degrading punishment™

1.5 Locating parele within_the framewerk of the Scuth African justice

5YyS tem

Parole forms part of the corpus of law described as Prison Law™. It has
an internal dimension, which largely refers to the law relaling to life in
prizon, as well as an external dimensicn, which refers to the law governing
the period of incarceration®’. Prison law includes the Correctional Services
Act, 1998% including the Regulations and policies promulgated and
issued in terms of the Act, which create the terrain within which prisoners
seek to enforce their nghts. Prison law also refers to and overlaps with the

branches of public law {of which administrative law traditionally forms the

9 !, According to Van Zyl Smit*",

core™], criminal law and constilutional law

" Gottfredson and Gottfredson op cif (n 18) Carney op cit {n 11} Hudsen op et {n 50, 58
Abadinzky op off (n 10) (1977 Edilion) 158, 400 of seq (2000 adition) chapter 14, See also the
casas regarding parale in the diffarent jurisdictions referred to in Chapters 4 and 5 infra.

Bl 5y Teosib (0 15, 5 v Makwanvane and Another [n 1) paras 123 and 124; 3 v Buf! and Anather,
o v Chavafla and Others 2002 (1) 5S4 525 (SCA) 5532 (para 23); 5 v Mhlakaza and Anatiar 1997
(1) SACR 315 (8CA)Y 521-523; 5 v Sifuale and Ancther 1993 {2) SACR 102 (3CA) 106-107.

" Section 12, read with 5 % and s 10 of the Conslitution of the Republic of Sauth Africa, Act 108
of 1008,

¥ \fan Zyl Smit South African Prisan Law and Fractice (1062) 53-54; 55-0%. See also Van Zyl
St g cif {ni}

¥ \an Zyl Smit South African Prison Law and Fraciice {1002) 53-54; 55-9%. See alsc Yan Zyl
St oo off {n 1),

B Na 111 of 1908,

* Bharmaceutical Manufaciurers of SA4: In re Ex Parfe Fresident of the AS4 2000 (2} SA 674
(CC) 694, para 45,
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the impact of imprisonment on the relationship between the state and its
citizens is of imponance for constitutional law and prisoners’ rights. There
is a fundamental tension within that relationship, manifested by the fact
that imprisonment authorises the stale to limit or indeed violate cerein
rights of the citizen®. Yet at the same time the constitution empowers the
citizen to claim cerain protection against the state, and paricularly that
the state should fulfil its specific obligation, namely to respect, protect,
promote and fulfil the rights in the Bill of Rights, which it is legally obliged
to perform™. Van Zyl Smit™ argues furthermore that the fundamental
relationship batween the stete and its citizens who are imprisaned, in
South African law, cennot be derived directly from a constitutional
biueprint; "They have to be sought in the course of the analysis of the
spacific powers and duties of the state and of the impact that these have

on the rights of the imprisaned citizen™®.

The tension that exists within the relationship between the state and its
imprisoned citizens 15 acutely manifested in the assessment and
consideration of prisoners for parcle and the ultimate decision whether or

nat o release such prisoners on parole.

" “an Zyl Smit ap it in 86} 53-54; 55-50.

* Van vl Smit op ¢it (n 86) 58.

% van 2yl Smit op cit {n §6) 58,

* Van Zyl Smit op cit in 86) 55.

* Section 72} of the Conslitution of the Republic of Socuth Africa. Act 108 of 1938, read with 55 8
— 39 thereol. Van 2yl Smit op it (n 56 68,

*Wan 2yl Smit op cit {n 85) 65,
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The assessment and consideration of prisoners for parcle and the
ultimate decision whether or not to grant parcle fundamentally affect the
lives of the prisoners, |t also affects the interests of the broader society
inasmuch as parple, as part of its objectives, seeks o reintegrate the
prisoner / parolee into society™. Such an assessment and considaration
and decision therefore constitutes the exercise of a public power® . |t
must therefore comply with the current empowering legislation which is the
1898 Correctional Services Act and which by virtue of 5 136 thereof will
necessarily also involve a consideration of the relevant provisions of the
1959 Correctional Servicas Act™  In addition, such assessment,
consideralion and decision must, in omder to withstand constitutional
scrutiny, comply with the canstitutional requirements and principles such
as the rule of law, which incorporates the principle of legality and with the
Bill of Rights®™. Since such assessment, consideration and decision

constitute administrative actions, they must also comply with the

* See Carney op cit {n 11, n 66-68Y% Hudson ae oit (n 50, 51. 88); Gottfredson and Gottfredson
oo cit {n 13, n ¥0). White Paper on Carrecticns in South Africa op ot (n 2],

" Pharmeceutical Manufacturers Azsocialtion of 54 & Another: In re Ex Parle Prosident of fhe
Fepublic of South Afnca aod Others 2000 (2% 34 674 (CC). See also Minsler of Correctional
Services and Ofhers v Kwahwa and dnather 2002 (4] 34 455 (SCA)

" By virtug of the transitional provision, s 138 of the 1888 Correclional Serviges Act, the
administration of correctional services throughou! South Africa was, until 1 October 2004 {when
the 1959 Correctional Services Aot was repealed in fsts) being conduclaed within the framewark
af bwa distine! sets of legislation, namely the applicable provisions of the previous Correctional
Services Act 8 of 1959 [the 1959 Correctional Services Act’) wilh its rules, regulations and
palicies, and the current Correctional Services Act 111 of 1988 {'the 1958 Correctional Services
Act) wilh its rules, regulations and policies, in terms of Proc No B.20 GG 19778 of 18 February
1949, Froe No R.78 GG 20285 of 1 July 1995, Proc Mo RAIT GG 206819 of 18 November 1535,
and Prac Mo R.4 of 2000 GG 20892 of 58 February 2000, See atzo Proc Mo R.38 of 2004 GG
25626 of 30 July 2004, The 1688 Correctional Services Act was gradually put into operation with
the corresponding abolition and repeal of the corresponding parts of the 1859 Correclional
Services Act. The remainder of the 1988 Comrectional Services Act was finally promufgated with
effect from 1 Cctober 2004 with the corresponding repeal of the remainder of the 1359
Carrectioral Services Act in terms of Proc No BL.3E of 2004 GG 28626 of 20 July 2004,

" Saction 1€ of the Constitution Act 108 of 1986 read with Chaster 2 thereol. see also
Pharmacautical Manufacturers af 34; In re Ex Farle Presidant of the 854 supra (n 89), para 490,
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requirements of administrative justicewc’, which include lawlulness,
reasonableness and fairmess. The fact that such an assessment or
consideration or dectsion must comply with the Constitution does not
mean that the common law does not find application anymaore.  In
contrast, it has been repeatedly stated that the common law still finds
application and, although subject to the Constitution, must be developed

1 Sueh an assessment, consideration andior decision

consistently with it
is therefore subject to review on any of the well known common law
review grounds which have now been given statutory forca™ . It {the
assessment, considerstion and/or decision} can therefore be reviewed
and set aside if it is shown that the decision-making authority did not apply
his f her / its mind ta the relevant issues in accardance with the applicable
law, where there was mafa fides andfor bias on the par of the decision-
maker, or where the decision-maker acted arbitrarily or capricicusty,
where the decisien was arrived at as a result of an unwarranted
adherence to a fixed principle or to fudher an ultericr motive or where

relevant ccnsiderations were ignored andfor irrelevant considerations

taken intc account, or where the decision itself was grossly unreasonable

'™ Saction 33 of the Constilulion, 108 of 1596, s2 1, 3. 4 and 6 of the Promotion of Adminisirative
Justice Act 3 of 2000 ['PAJAT. See also Chapler 5 infra where it is argued that the assessment
and constderation of prisoners and the decisions based thereon regarding parole form part of 2
mulli-staged decision-making process and, as such, canstilute administrative action within the
purview of PAJA 3 of 2000,

FPharmaceutical Manufacfirers of 5A In re Ex Parte President af South Africa supra {n 89)
paras 45 1o 51; Barty Sar {Ply) Lid v MEC for Environmeniaf Affairs & Qlfers 2004 {4) 5A 490
{CCY 506 para 25. See alse MNortie en ' Andar v Minister van Korekliowe Diensle en Andere
2002 (31 54 472 (SCAY at 479 {para 14), See alsc Roman v Willlams MO 1908 (1) 54 270 (C)

'™ See g 6 of the Promotion of Administrative Justice Act 3 of 2000,
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in the circumstances'. In addition, such an assessment, consideration
and decision must comply with the common law principles of pracedural
fairmess and natural justice of which the audi alteram parfem is an

important principle'™*.

"™ Saction & of the Promotion of Administrative Justice Act (PAJAY 3 of 2000, See also
Jokannesburg Stock Exchange v Wilwalersrand Nigel Limited 1088 {31 SA 132 (A)at 152 A-E. C
Hocxter Administrafive Law in Soulh Africa (2007) 13, 28-29, 108, 111-114.

" Administrator, Transvaal and Ofhers v Traub and Others 1999 (4) 3A& 731 (A) at 738 D-E;
South African Roads Board v Johannesburg Ciy Councll 1991 {41 84 1 {A) at 100 G-I, Ou Prasz
and Ancther v Truth and Reconciliation Commission 1897 (3) SA 204 (A) at 231 G-H and Nortje
en ‘n Ander v Ministar van Korrakiiews Dlensfe en Andere 2004 {3) SA A72 (SCA) at 4704530, C
Hoexter Admimslirative Low i South Afriea (2007 119
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Conclusion

in this chapter, the historical context of the evolution and development of
the concept and practice of parole is given. | have alsg indicated how
those developments have influenced the theory and practice of pamle in
South Africa, and how, within the South African historical context, that
theery and practice have ewvolved. | focus on the rationale and the
philosophy underlying the concept of parole, facussing specifically on
recent developments, theoretfically and practically, which guestion the
rationale for the continued practice of parole or, al the very least, try to
neutralise its impact. The relevance thereof for parate in South Africa is
that similar trends are discernable, which are either reflected in cerlain
judgments which try o avoid the implementation of parole in respect of
certain prisoners'™  or by harsher legislation {the minimum sentence

legislation).'®

Having placed parole within its historical context, the latter part of this
chapter seeks to locafe parole within the context of the South African
criminal justice system in general and the penal system in paricular. The

intention behind this was thal it would lay the basis for moving from the

" 8§ v Bufl and Anglther, S v Chavulls & Others 2002 (1) SA 535 (SCA).

"“¥ See 3 51 of the Criminal Law Amendment Act 105 of 1997 which came into operalion on 1
May 1998 in terms of Froclamation R43 {GG 18878) of 1 May 1998, See also s 2768 of the
Criminal Procedure Act 51 of 1977 as amended by the Correctional Services and Parole
Amendment Act 87 of 1987, which exprossly makes provision for courts to fis and impose nan-
parale periods. See alsa 5 v Bulf and Anothen, & v Chovidla and Others (n 105} see alao S v
Miakaza and Another 1997 {1) SACR 215 {SCA).
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more general {in this chapter) to the more specific aspects of parole {in
Chapters 2, 3 and 4).

Chapter 2 focuses on the specific provisions of the empowering

" which deal with the various ways of releasing imprisoned

legistation'”
ciizens, including parcle. The chapter considers the qualitative difference
between parole and the other forms of release, notably correctional
suparvision, as well as cerain similarities. |t also demonstrates the
pariicular focus area of this thesis which is those prisoners who find
themselves in the parole {risk / security) period, i.e. that period after the
statutory minimum period or the non-parole pericd has been served, and
within which the risk and security considerations regarding the priscner’s

eligibility for parole bacome imporiant — hence also the name riskisecurity

period.

Chapter 3 focuses specifically on the practice of paroia in South Africa,
how it has evolved and changed over the years, the mle of the various
parlicipants, namely the prisoner, correctional oficials, Case Management
Committee, the Correctional Supervisiocn and Parole Boerd, the
Correctional Supervision and Parole Review Board and the Court, and 2
comparative analysis of the practice of parole under the now repealed

108

1958 Correclional Services Act the repesaled 1997 Correctional

Services and Farole Amendment Actmg, and the current 1998 Correctional

""" The Correctional Services Act 111 of 1935,
T The Correctional Services Act 8§ of 1950,
" Act BT of 1997,
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Services Act' ™

. The chapter also demonstrates that the practice of parcle
has changed dramatically over the last decades since its introduction in
19117, It alsoc demanstrates that whereas in form the legal position of a
priscner has been improved under the 1988 Correctional Services Act, as

opposed to the 1958 Correctional Services Act, in substance that may nat

necessarily be the case.

It also demonstrates that, whereas the parole board only had an
advisory function under the 1959 Correctional Services Act, it now has an
ndependent status, theoretically at least, and can take decisions
regarding the placement of prisoners on  parole andfor make
recommendations in respect of those prisoners sentenced lo life
imprisonment or having been declared dangerous criminals, to the Court
andfor the Minister of Correctional Services and/or the Commissioner of

Correctional Services, as the case may be.

Chapter 4 is a descriptive analysis of the rights and remedies of
prisoners who form the subject matter of the praclice of parole. In this
chapter it is argued that parole is a multi-staged process during which
rights and obligations are conferred on prisoners and correctional officials,
including the applicabie decision-making authonty in respect of parole,
with the ultimate objective being the release, albeit conditional, of the

priscner on parole. The specific rights and obligations are identified

' The Correctional Servicas Acl 111 of 1998,
"' Az discussed in this Chapter 1.
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because it ultimately forms a reservoir of rights and/or remedies on which
a prisoner may and can rety or depend during this multi-staged decision
making process regarding parole. These rights andfor remedies could
ultimately serve as the basis for a legitimate expectation to be harboured
by such prisoner to be released on parcle befare the expiry of his or her

RNSon sentence.

Chapter 5 is a conceptual analysis of parole. It continues to build on
thal analysis of parole as being a multi-staged process. It analyses the
concept of parcie within that context. This chapter also considers, by way
of & comparative analysis, the concept of legitimate expectation. |t is
argued that a legitimate expectation, as part of the duty to act fairly, has
both a procedural dimension and a substantive dimension. |In addition,
and in the South African context, a substantive legitimate expectation is
created both in terms of the structure of the empowering legislation - the

""? - and the policies of the Depariment of

1898 Correctional Services Act
Correctional Services - as reflected infer alia in the Department's White
Paper in 2006"™ - both of which make express provision for early release
of prisoners on parole, should such a person be eligible therefore. This is
tantamount to an express promise of a substantive benefit to a prisoner in
the form of early release or parcle upon reaching certain geals andior

complying with certain requirements. Such a substantive legitimate

expectation is also created by the practice of parcle as it is identified in

¥ Act 111 of 1998,
** The White Paper on Correctional Services ap cit (N 22) ibid,
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the earlier chapters. which display a long-standing practice of early
release of prisoners on parole before the expiry of their actual terms of
imprisgonment, after having served pre-determined minimum periods in
prison. This legitimate expectation, comprising of a procedural dimension
as well as a substantive dimension, and which could coincide with a
substantive legitimale expectation, can indeed, given the particutar
circumstances of the case, be enforced as of right by the prisoner against
the correctional authority (the DCS, CSPB, CSPRB andfor the Counl) to be
released on parale before the expiry of such a prisoner's actual term of

imprisonment.

In the canclusion, all these warious threads which form par of the
same chain are pulled together, focussing specifically on the practical
implementation of this concept of parole within the South African penal

system in paricular.
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CHAPTER 2

THE RELEASE OF SENTENCED PRISONERS

Introduction

This chapter focuses on those provisions of the 1998 Correctional
Services Act’ which make provision for the various ways of release of
imprisoned citizens, including parcle, and how it relates to or differs from
parvle. The primary focus being on parcle as ona of the different release
mechanisms for prisoners, a brief comparative analysis is made of the
non-parcle periods (punitive periods) and parole periods {the risk/security
periods) and how that impacts on, and creates a tension within, the
exacutiveljudiciary relationship. The existence and impaosition, and hence
the legality of non-parole perods, followed by parole periods, has been
confimmed in South Africa by the highest courls.? It has also been given
statutory force and sffect® Therefore, the particular focus area of this
research is the parcle period and tha prisoners who find themselves in
that period, the various raleplayers with whom these prisoners interact, the
dynamic of that interaction and relationship and the dynamic of the parole
process during that period. These will be dealt with in the following

chapters,

" Ack 111 of 1998,

? & v Mhiakaza & Another 1997 (13 SACR 515 [SCA), 5 v Bulf & Another, 5 v Chavalla and
Othors 2002 (1) 5A 535 (SCA).

* Seg s 2768 of the Criminal Procedure At 51 of 1977 as amended by the Correctional Semvices
and Parcle Amendment Act 87 of 1997, which expressly makes proviston for non-parele periods
of imprisonment fallowed by parole pericds.
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2.2 Sentences

The criminal cours in South Africa are autharised to impose appropriate
sentences upan persens convicted of having committed a criminal offence
in accordance with the objectives of punishment. In the context of South
African criminal jurtsprugdence and penal practice these objeclives are
deterrence, retribution, rehabilitation and reformation’. In achieving these
objectives, the courl is guided by three cardinal principles also referred to
as the triad, namely the nature and serioushess of the offence; the
interests of the community and saciety at large, and the personal

circumstances and factors of the offender.®

The following sentences may be imposed by the court upen convicted

criminals;

2.2.1 Imprisonment, which could either be direct or of which the cour
could suspend the whole or any parl thereof conditionally for a
period not exceeding 5 years®. Where, however, a courl has

imposed a minimum sentence of imprisonment {which ranges

T8ee R v Harg 1961 {1) SA 231 {AD) 2286 A-C. See, generally, Rabie and Strauss Punisfrient:
An tnfroduction ta Principles (1985) 12, 22, 49, 51-50, 90-51 and 27 1-276: Staytler Constitutional
Criminal Procedure (1998% 407-420; Dy Toit Stral in Swvig-Afriks (1981 102-106; Du Toit et al
Commerntary on the Criminaf Procedura At (1983) 28-8 to 26-53.

*See § v Zinn 1969 {2) SA H37 (A1 5 v Lister 1993 (2) SACR 22 (A) 5 v Sfabbert 1998 {1)
SACR 648 {SCAYk T v Botha 1888 (2] SACR {SCA) § v Malepe 1981 {1) SACR 114 [A) 5 v
Miosi 1993 (1) SACR 709 {A)

¥ Sections 278{1)bY and 20T(1WLY and 2087(4) of the Criminal Frocedure Azt 51 of 1977 as
amended.
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between 5 years and life imprisonment} upon a person who has
been convicted of committing a serious offence’, the suspension of
the operation of such sentences ar any parl thersof is expressly

prohibited®:

222 Discretionary life sentence, which would refer to imprisonment of a
convicted criminal for life but where the discretion of the courl is

retainedg;

223 Mandatory life sentence, which refers to those sentences of life
imprisonment which the High Court in Soulh Africa is obliged to
impose if it has convicted a person of an offence of either murder or

rape with aggravating circumstances'”,

2.2.4 |mprisonment for an indefinite period imposed on a person who has
been declared a dangerous criminal by either 8 Regional Court ar a

High Court {Magistrate's Cours do not have this jurisdiction}’ .

" g referred toin & 51 of the Criminal Law Amendment Act 105 of 19987,

*Eee s 51{d) of the Criminal Law Amendment Act 1085 of 1997 which came inte cperation on 1
May 1998 ir terms of Proclamation R43 {GG 18873} of 1 May 1988,

" Ses 5 276(1%b) read with = 283 of the Criminal Procedure Act 51 of 1977, Sae alse Du Tei et
al, ap cit {fn 4} {Service 25) 25.20 and the references referred Lo thereir.

'" Az zet out and referred ta in Part 1 of Schedule 2 to the Criminal Law Amendment Act 105 of
1997, The offences which are referred to in Parl 1 of Schedule 2 are murder under certain
circumstances and rape under certain circumstances as set out therein. See 5 276(BH1} of the
Crminal Procaedure Act 51 of 1977 read with 5 51{ 1) af the Criminal Law Ameaendmant Al 105 of
1997,

" See 5 276{1)(b) read with s 2864 and s 2868 of the Criminal Procedure Act 51 of 1977,
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The court which declares a person a dangercus criminal is obliged to
sentence such a parson to undergo imprisonment for an indefinite period
and is furlhermore authorised to direct that such a person be brought back
to courl on the expiration of g peried of imprisonment determined by it

which period shalt not exceed the jurisdiction of that court,™

in S v Buif & Another; S v Chavuita & Others™ the Supreme Cour of
Appeal set aside the direction of the trial cour that the accused, all of
whom have been found to ba dangerous criminals, remain in prison for a
period of between 30 years and S0 years, after which they were to be
brought before court for reconsideration of their sentences. The Supreme
Court of Appeal set aside these sentences and directions of the trizl court
and replaced these with sentences of life imprisanment for all the accused
on the basis /nfer afia that the direction by the trial court constituted, in
essence, a heavier punishment than a sentence of life imprisonment in

which case as a rule people were being released on parcle afler

" See 2 286B of the Criminal Procedure Act 51 of 1977 as amended. See aflso 5 v T 1997 {1)
SACR 496 (3CA) in which case a 23 year old first pffender was convicted of having brutally raped
and scdomised a 15 year old virgin girl over a period af approximately 5 haurs. After hearing
evidence it was estabiished that he was suffering from mixed personality disorder and was
sentenced by the trial court nenethelass o life imprisgnment. On appeal the Supreme Count of
Appeal heid that the procedure and punishment set cul in 55 2864 and 2868 were ideally suited
lc matlers where Ihe crime was not 50 sericus as to warrant life imprisonment, but where the
appellant represented 3 danger to society sufficiently serious to warrant his incarceralion for an
indefinite pericd and where the possibility exists that his condition could smprove to such an
extent where he would no longer be considered to constilule such a danger to soctety, The court
of appeal referred the matter back o the trial court with a direction that the latter considered
acting in lerms of 5 2884 and thereafter impose an appropriate sentence. See also 5 v Bl &
Anothar, & v Chavitla & Others 2002 (1) 54 535 [SCA} a1 882-554 in which case the
constitutionalily, wier affa, of these sections ZBG6{A} and 288 (B] was challenged. In confirming
the constitutionality thereof as well as the canstitulionality of a sentence of life imprisonment, the
court held that was it not for the possibility of parale a sentence of life imprisonment in South
Africa would ctherwise have been unconstitutional as being in contravention of 5 12, read with s &
and & 10 of the Canstitution of South Africa 1996,

"* 2002 (1] SA 535 [SCA).
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approximately 20 years. The Supreme Court of Appeal emphasized the

fact that a2 semtence to undergo imprisonment for life is the most severe

sentence which, but for the fact that such a person may be reieased on

parole, would probably have fallen foul of the provisions of the Canstitution

as a cruel, inhumane and degrading form of punishment'’.

{Cther sentences include:

225

2.2.6

2.2.7

Periodical imprisonment, which punishment the court can impose
upon a person having been convicted of any offence other than an
offence in respect of which the law / any [aw prescribes a minimum
punishment, Such period of periodical imprisonment must not be

less than 100 haurs and not more than 2000 hours ™.

Declaration of a person who habitually commits ofences and
against whom the community should be protected as an habitual
criminal, which sentence can only be imposed by a high courl ar a
regional courl and where such a court js of the opinion that

imprisanment is warranted for a period exceading 15 years™;

The courl may alsc commit a person who has been conviclted of an

pffence to any institution established by law such as a rehabititation

" 8 v Bull and Anothar; § v Chavulia & Others {n 12) a1 554.

” See 3 276(1)c) read with 5 285(1) of the Criminal Procedure Ast 51 of 1977,
™ Bee 5 276(1)c) read with s 286 of the Criminal Procedure Act 51 of 1877.
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centre for alcoholics andlor drug addicts, or. in the case of a
juvenile between the ages of 18 and 21 years, to be sent to a

reform school

2238 The courd may impose a fine for any offence punishable by a fine
and, as an alternative to such fine, a sentence of imprisonment of

any perind within the limits of its jurisdictionw;

2.2.9 Correctional supervision, which has been referred to as a novel
form of punishment which includes a wide variety of measures
which have in common Lhat they are all applied outside of prison,
for example monioring, community service, house arrest,
placerment in employment etc'®.  Section 276tA) of the Criminal
Procedure Act, 1977°° provides that where a sentence of
imprisonment has been imposed not exceeding 5 years, or where
the remainder of the term of imprisonment to be served by a
prisoner is less than 5 years, that it can be converted info
correctional supervision. it furher provides that correclional

supervision as a form of punishment may only be imposed after a

" As defined in s 1 of the Child Care Act No 74 of 1983. See s 276{1){e) of the Criminal
Pracedure Act 51 of 1977,

¥ 2eo s 2ZFE(11(6) read with s 287 of the Criminal Frecedure Acl 51 of 1977, Sea also the general
principles enunciated in various cases as discussed by Du Toit et al op cif (n 4, n 8) (Service 23,
1999), 26-264, 268 and 27.

" See s 276(13h) read with = 276A of the Criminal Procedure Act 51 of 1077, Secalso Sv R
1983 (1) SA 476 (A), 1993 (1) SACR 209 (A).

09 of 1477,
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report of a probation oficer or correctional oflicial has been placed

before the cour?': and

2.2.10 Imprisonment from which such a person may be placed under
comectional supervision by the Commissiongr of Correctional
Services in his discretion or by the courl on application by the

Commissioner-,

2.3 Different forms of release

As a general rule, prisoners sentenced to terms of imprisonment should
be released when they have served their sentences as imposed by the
courl™. Failure to do so could lead to such a prisoner having recourse to
the court on the hasis that his/her constitutional rights to freadom and
against arbitrary end untawful detention have been viclated®!. The court
who has been approached in such circumstances may grant the
eppropriste refief which could include a declaration of rights™ or en
interdictum de homine fibero exibendo to secure the release of such
prisoner whose right to freedom has been infringed or threatened®™. The
one exception to this general rule is in the case of a sick prisoner whaose

sentence has expired but whose release is cenlified by 2 medical clicer as

interms of & 276A01) and (3} See also 5 v A 1993 {1) SA 476; 1993 (1) SACR 200 (A).
= See 5 2TECHHI) read with & 2T6A12) and (3} of the Crimirnal Procedure Act 51 of 1977

“See s G5[1} of the Carrecticnal Services Act 8 of 1959 which was repealed by and substiluled
with 5 73{1] of the Correctional Servicas Act 111 of 1088
“8ee s 12, 5 35(2)id), 5 34 and 5 38 of the Canstitution Act 108 of 1996, Steytler op o {n 4) ibid.
“ Seation 38 af the Constitution Act 108 of 1956,
“* ibid. See alao Van Zyl Smit Sowth African Prison Law and Fractice (1992) 345,
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being likely to result in his death, impairment of his‘her health or to he a
source of infection to others. In such cases, such a person may he
detained temporarily until such time as his/her release is autherised by the

. . T
medical officer’

The date of expiry of any sentence of imprisonment of a prisoner who
escapes from lawiul custody, extradited in terms of the Exiradition Act,
18622 and returns to the Republic of South Africa. or wha is uniawfully
discharged is posipened by the period by which such sentence was
interruptedzg. A prisoner who has been released errcnecusly from prison
may be arrested on a warrant of arrest issued by the Commissioner and
such prisoner, upon re-admission to prison, is to sarve the rest of his or

her sentence™.

Sentences are served in such order as the Commissioner may
delermine, unless the cour specifically otherwise directs or uniess the
court directs that such sentences shall run concurrently”™. When a person
receives maore than one term of imprisonment, 2ach sentence must be
served conseculively, the one after the other, untass the court specifically
directs that some or all of these sentences shall run concurrentiy™. Any

determinate sentence of imprisonment to be served by any person runs

“ See s 73(2) of the Correctional Services Act 111 of 1908
* At 67 of 1962
i See 5 38(3) of the Correctional Services Act 111 of 1988,
See & 39(E) of the Correctional Services Act 111 of 1988,
See g 38(2)a) of the Correctional Services Act 111 of 1528
! Sae 5 280 of the Criminal Procedure Act 51 of 1977, read with s 39(2) of the Correctronal
Sarvices Act 111 of 1988,



35

concurrently with a life sentence or an indeterminate sentence served in
consequence of such an accused person being declared an habitual
criminal or a dangerous criminal®. Where a person has been sentenced
io one or more life sentences, and one or maore indeterminate sentences,
in consequence of him/her being declared an habituai criminal or a
dangercus criminal, they shall also run cc:nc:urrentlyad. The placement or
release of a dangerous criminal can only take place after the expiry of a
specified period of imprisonment imposed by the trial courl and such
person iz brought back 1o the court for assessment and reconsideration of

an appropriate sentence andfor to be released on correctional supervision,

parole or day parole, by the court™,

The prison term which the criminal courl has imposed constitutes the
maximum release date. Despite the general rule that prisoners serve their
full sentences, sentenced prisoners may be released before the maximum

release date™. Such early release may occur as a result of:

ia} The President exercising his executive authority to pardon or
reprieve an offender or to remit any part of a prisoner’'s sentence or
to authorse the placement of any prisoner on parole or correclional

supervision nn such conditions as may be recommended by the

sees 3902 a )i of the Comectional Servces Act 111 of 1398,

j’f See s 28(2)a )i} of the Correctional Services Act 111 of 1885,

*In accordance with 5 2868 of the Criminal Procedure Act 51 of 1977 as amended.

* Sea Chapter VIl {ss 73-82) of the Coreclional Services Act 111 of 1898 See also
Correclignal Services QOrder B, Chapter VI[1A){24).
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applicable Correctional Supervision and Parple Board {CSPB), or

the courl in the case of a prisoner serving a life sentence®’:

Special remission of sentence™:

Cotractional supervision™

Day parole, which is defined as 'a form of community corrections

contemplated in section 54“’“;

Correctional supervision or parole on medical grounds®';

Parole, which was defined” as 'the conditions under which a
prisoner may be placed in terms of section 63, which has
subsequently been repeated and substituted with s 1 of the 1998
Carrectional Services Act. wherein it is defined as 'a form of

community corrections contemptated in Chapter V1" and

* See s 84(2} of the Constitution Act 108 of 1906; s 82 of the Correctional Service Act 111 of

1658

* Sertion BO of the Correctional Services Act 111 of 1098,

*In terms of & 2FE(1)i) read with s 276A(3) and {3) of the Criminal Procedure Acl 51 of 1077,
read with s 73(5Ka)i} and & 75 of the Correctional Services Act 111 of 1988,

M see 5 1 of the Carrectional Services Act 111 of 1993, read with s F35yalinand s 75(1) of the
Correctional Services Act 111 of 1984,

*! See 5 70 of the Correctional Services Act 141 of 1098,

“nierms of £ 1 of the Correctional Services Act 8 of 1950,

“* 380 5 1 read with Chapter VI of the 1988 Correctional Service Act.
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{g) Fayment of a fine, which was coupled with imprisonment upon non-

payment thereol™,

231 Powers of the President

In terms of s 66 of the 1958 Correclional Services Act’®, the State
President had the authority to authorise the placement of any prisoner on
parole at any time. The State President furlhermore had the authority to
authorise the unconditional release of any prisoner at any time. In
addition, the State President had the power to remit any parl of any
prisoner's sentence. This par of the sentence remitted by the State

President is also referred to as ‘amnestias'™,

Section 70 of the 1959 Correctional Services Act” deals with the power

* Section 287 read with s 289 of the Criminal Procedure Act 55 of 1977. 3ee also the general
principles referred o by Du Teil et al op cit {n 4} in thair discussion of these provisions {Service
23, 1999) 26-26A. 25-Z6B.
** The Correctional Services Act 5 of 1959, Section 66 reads as follows:
B6. Placement on parale and unconditional release of priscners, and remission of sentence
by the Stata President’
{1} Mowvithstanding anything wo the contrary in any law contained, the State President may
gl any tme aulhorise the placement on parole or unconditional release of any pRscner and
may remit any part of a pnsoner's sentence.
(2} Inany case where g placement an parcle or release contemplated in subsection (1) of
any prispner is justfied and urgent. the Mintster may autharise the immediate placement on
parale or release of the prisoner concerned, subject o any conditions which he may
determine, in anhicipalion of the State President's approval; Provided that the Minister shall
as soon as possible inform the State President of his decision and the condilions detarmined
by him in anticipation of the State President's approval.
* See Correctional Services Orders Part B, Chapter V] [2]. See also the unreparied case in the
Cape of Good Hope Provincial Division of Sloris Johannes Jacobus O'Kennedy fApphcant) v
Commissiongr of Comreclional Services (Firs! Respondenty and the Cfficer Cormmanding,
Follgrmoor Maximum Frison {Second Respondent] Cape Proviecial Division Case No 52471985
al 812, partieularly 12,
* The Carrectional Services Art 8 of 1950
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of the State President to pardon or reprieve offenders™.

This authority of the President is dealt with in s B2 of the 1998
Correctional Services Act*. It is apparent that, unlike s 65{1) of the 1959
Correctional Services Act, its counterparl under s B2(1) of the 1998
Correclional Services Act does not authorise the President to grant
unconditional release to any prisonar. The President may only authorise
‘placement on correctianal supervision or parole of any sentenced
prisaner’. In addition, what is now required is that when the President
authoriges such release; either on parole or under correctional
supervision it will be subject to those conditions which may be
recommended by the CSPB or the Courl — the latler in the case of

prisoners sentenced lo life imprisonment.

Despite these powers of the President to pardon or reprieve
offenders in terms of s 82(2) of the 1998 Correctional Services Act™, the
President's power 15 not unfettered. Any presidential decree, decision

and/or action must still comply with the common law requirements of

¥ Section 70, as amanded by s 17 of Act 58 of 1875 and substituted by s 21 of Act 68 of 1893,
pravides as follows:

T3 Saving of State President’s power to pardan or reprieve offendars

iathing in this Act shall affect the power of the State President to pardon or reprieve

- offendears.
82 (1} Daspite any provision to the contrary, the President may-
(a) al any time authorise the placerment an correctional supervision or parcle of any

conlenced prisoner, subjectl to such condiions as may be recommended by the
Carracticnal Supervision and Parole Board under whose jurisdiction such priscner may
fall ar, in the case of a prisoner serving a life sentence, by the court; and

(B remil any part of a prisener's sentence,

(2] Mething in this Act affects the power of the Fresident lo pardan ar reprieve offenders.”

* This aspectis dealt with in terms of 5 70 of the Correctional Services Act § of 1959, and s 82(2)

of the Carreclional Serdces Act 111 of 13348
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procedural fairness, including adhering to the audi afteram pariem rule.
It must furbermore also comply with the principle of legality and the

principle of conslitutionality.”

2.3.2 Bpecial remission

The Commissioner had the authority, in terms of 5 68 of the 1959
Comectional Services Act to remit a parl of a priscner's sentence but only
in the event of a prisoner having renderad highly mentorious service and
furthermore only to a maximum of two years. The Commissioner was
authorised in terms s 68 of this Act t0 grant such special remission to a
prisoner either unconditionally or subject to such conditions which hefshe

may determine®.

*'See Johannesburg Stock Exchange v Witwatersrand Migel Lid 1888 (1) SA 132 (AD); Minister
of Sustice, Transkel v Gemi 1994 {3) SA 28 (TK ADY 31-33; Adminisirator, Transvasl & Others v
Traut & Mhers 1985 {4) SA 731 {AD) 751761, Nortie & 'n Ander v Milster van Korrekliewe

Dienste an andare 2001 (3} 3A 472 (SCA) 479 E—F; Pharmaceufical Manufacluring Associalion
of 54: fn Ae Ex Farle President of the Repoblic of South Africa 2000 (2} 54 674 (CC), para 78;
2000 (3) BCLC 241 (CC); Minister of Correctional Services v Kwakwa & Another 2002 {4) 5A 445
[E;SCA], para 6.
* This seclion, with the heading “Special Hemission of Sentence by Comrmissioner', reads as
folows) B8, Naotwithatanding any provision to the contrary the Commissionar may grant to 2
prisoner who has renderad highly merilorious service & special remission af semtence not
exceeding two years aither unconditionally or on Such conditions as he may determineg.: ..’
The corresponding seclion under the 1888 Cerrecticnal Services Al is 5 80, which reads as
follewes:
Special remission of serdence for highty meritorious service
a0(1) A Carrectional Superwsion and Parale Board may, an the recommendation of lhe
Commissioner. grant to a prisoner, excepl to a prisoner serving a lifle sentence or a
sentence. in lerms of section 2864 of the Criminal Procedure Act, who has acted highly
meritoriously, special remission of sentence not exceeding two years either uncandilionally
or subject 1o such conditions as the Board may determine,
{2] Special remissicn in terms of this section may not resull in the prisoner serving less
than a stipulaled non-pardle pericd or half of his or her original sentence.
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Whereas the Commissioner had the authority o grant the special
remission under the 1959 Correctional Services Act that authority under
the 1998 Correctional Services Act vests in the Correctional Supervision
and Parole Board. The Commissicner now only has an advisory function
in terms of making appropriate recommendations to the CSPB. Under
the 1998 Correctional Services Act, furlhermore, unlike under s 69 of the
1859 Correctional Services Act, prisonars sentencad to life imprisernment
and those declared dangerous criminals in terms of & 288A of the
Criminal Procedure Adl, 1977% are expressly excluded from being

considered for this special remission.

A furher condition of special remission under the 1998 Correctional
Services Act is that it may not resuft in the fact that a prisoner, if grented
such special remission, would not serve his or her non-parote period (the
penal term™) of imprisonment.  Such remission must also not result in
the prisoner serving less than half of his or her term of imprisonment.
None of these conditions were required in terms of s 68 of the 1958

Correctional Services Act.

Therefore, the 1998 Correctional Servicas Act is clearly much more
onerocus than the 1959 Correctional Services Act in respect of the

granting of special remission to prisoners.

“ Act BT of 1977,
“Par Lord Mustil in the Erqglish case of Doody v Sacrefary of State for the Home Department &
Chtf1ers 1993 (3} Al ER. 92
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Credite and remission

'‘Credits’ is defined as 'the days and months contemplated in s 22A{27%,
The objective of this system of allocating credits to prisoners was to
encourage them to conform with prison rules and regulalions and to
become actively involved in programmes which are aimed at treatment,

training and rehabilitation™.

The Institutional Committee under the 1958 Correctional Services Act
{the equivalent of the Case Management Committee under the 1998
Correctional Services Act) was authorised to allocate credits and, in
allocating credils, could take into account any relevant factors which
could benefit such a prisoner”. The Institutional Committee, however,
could not award to any prisoner credits amounting to more than half of
the pericd of imprisonment which such a prisoner had served®. These
credits could conly be allocated at 6 monthly intervals™. A prisoner who
had been sentenced to imprisonment for 8 months or less would be
decmed to have been awarded the maximum number of credits, is
credits equalling 3 months, being not more than half of his period of

imprisonment. The Institutional Commitlee, however, had the authority

"> See 5 1 read with s 224 of the Correctional Services Acl B of 1953,

** See s 1 read with s 224 of the Correctional Services Act & of 1959,

" Sas 5 1 read with s 22A of the Correctional Services Act § of 1058

* See s 224{1}a) of the Correctional Services Act 5 of 1958

* See g 22A(1Hb] read with s 62{1) of the Correctional Sarvices Act 8 of 1959,
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to award such a prisoner fewer credits®™. The number and days earned
as credits by a prisoner had the effect that it could result in the prisoner’s
consideration date for possible placement on parcle being advanced by
the number of credits earned®’. Credits could not be demanded as of
right by any prisoner, nor could it result in the prisoner's sentence being
shortenad by the number of credits that such a prisoner may have
earned whilst in prisan®™. Remission of sentence on the other hand has
the effect that the priscner's term of imprisonment which hefshe must
serve will and must be shorlened by that par of the sentence remitted.
Thus a prisoner who has been granted special remission of sentence for
meritorious service for a period of two years will have the period that he
or she is supposed to serve shorlened by the two years received as
remission. That remissicn, ance granted to a prisoner, at once becomes
an enforceable right in the hands of the prisoner vis-a-vis the prison

authorities™.

The guestion which then arises is whether remission of sentence
granted either by the Fresident or by the Correciional Supervision and
Parole Board, as the case may be. does in fact aller a sentence lawlully
imposed upon a prisoner by a court of law. In other words, is judicial

independence being compromised by the provisions under both the 1959

" Saee s 22A{1)c) of the Correctional Services Act 8 of 1959,

" See 5 22A(2) of the Correctional Services Ach 8 of 1959

* See Correctional Service Orders Part B, Chapler VH2)a)ikiv). Section 224 of the
Correctioral Sarvicas Act 8 of 1959 was inserted by s 9 of the Correctional Services Amendment
Act of 1983, and has been repealed by = 4 of the Pargle and Caorreclional Services Amendment
Act 87 of 1957, a prowvision which has never been put inte operation.

" Section B0 of the Correctional Services Act 111 of 1998
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Correctional Services Act and the 1988 Correctional Services Act
authorising members of the executive (the Presiden/CSPB) to remit par
of a priscnetr’'s sentence which has been imposed by the Courd. In an
incisive analysis of the nature of remission and the effect thereof on the
sentence of a prisoner imposed by the Courl, Rose-lnnes J* came to the
following conclusion:
"Tha intantion of the remission, in my opinion, was not to alter the
period of the sentences imposed upon prisoners by the courts, but
to require that a portion of such sentences be served oulside
prison, and that that intentton must relate to the portion of the
sentences which has not yet been served on 27 April 1985 (the
date) when the Presidential Act was issued.™?

This appreach is correct and the principle 1s similarly applicable to

parole and its effect on sentences imposed by the courls.

Thus, remission of sentence, just as the granting of parele, does not
amount to an alteration by executive or administrative decres, of a
sentence of imprisonment lawfully imposed by a court of law®. It merely
has the effect that a porion of that sentence impasead by the Court will be
served, not in prison but oulside prison,  Such remission or parole will
Iherefore logically apply only in respect of that part of the prison sentence

which such a prisoner must still serve.

®In an unreported case in the Cape of Good Hape Provingial Division of Floris Johannes Jacobus
O Fennedy (Applicant) v Commwssioner of Correchonal Services [Firs! Resporndent) and the
Officer Commanding, Folemaoor Maximum Prison (Second Respondent) Cape Provingial Division
Case Mo 5247/1995, at 8—12, particularly 12,

* Ihid, 12 [emphasis added].

“ ibid. See also 5 v Mhiakaza and Another 1997 (1) SACR 515 (SCA) at 520.
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Remission of sentence will naturally also advance the consideration date
for placement on parole of a prisoner by that parl of the sentence

remitted.

2.3.4 Correctional supervision

Correctional supervision 3s a novel form of punishment was iniroduced
into South African criminal law and penal practice by 5 22 of the
Correctional Services and Supervision Matters Amendments Act 122 of

1991,

Carrectional supervision as a penal concept in South African eriminal
law has its origin in the quest to achieve the philosophical objectives of
punishment, namely delerrence, restitution, rehabilitation and reformation,
atbeit outside prison itself”’. It aims fo achieve these objectives in
accordance with the triad as set out in § v Zinn®®, involving the interests of
the community, the nature of the ofence commilted and the personal
circumsiances of the offender. These objectives need to be achieved
within the framework of South Africa’'s societal conditions, inctuding the
practical constraints and considerations such as the limited resources
available, the physical shorlages of prisons and other correctional facilities
with the resultant overcrowding of prisons, and the ever increasing

number of incarcerated sentenced and unsentenced prisoners. The termn

T EvRIn21)
O 5w Zinn (n 51 372
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‘carrectional supervision is a collective term for a wide variety of
measures by which a convictad person can be punished and which have

in commen that they are all applied outside of prisﬂn““.

The essential and most imporlant feature of correctional supervision
as a legitimate form of punishment is that it is seryed outside prison, within
the community, for a specified time, pursuant to an order by a competent
court of law, and which punishment is subject {0 cenain lawlul conditions
imposed by the Courl, and executed andfor modified in the sense of

relaxed - by the Commissioner and/or his delegated official ™

Section 22 of Act 122 of 1991 introduced carreclional supervision, and
made it part of the 1858 Correctional Services Act.  This was
accompanied by a simultaneous change of name of the Act from the
Frisons Act to the Correctional Services Act. This was also accompanied
by several other changes in nomenclatures: the term warder was replaced
with correctional officials, the Deparment of Prisons became the
Depariment of Correctional Services' .  Correctional suparvision was
simultanecusly introduced into the Criminal Procedure Act, 197772, by ss
41 and 42 of Act 122 of 1991, Section 41 of Act 122 of 1891 introduced

ss 276(1)h} and (i) of the Criminal Procedure Act, 19777, both of which

"8 v R suprain 21) at 220 G-, Ses alse § v Omar 1993 (2} SACR 5(C) at 13 —B-D.

See 5 v R(n 21} 5 v Mdaba 1993 {1) SACR 637 (A) 641G—6421, and § v Omar {n 69) /bid.
“See s 331). read with 5 1(c) and 1{d) of the Correctional Services and Supervision Matters
Arnendment Act 122 of 1991,

" 51 of 1977,

51 of 1977,
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came into operation in respect of the whole of the Republic of South Africa
on 1 April 1993. Seclion 276A of the Criminal Procedure Act, 19777 was
infroduced by s 42{(1) of Act 122 of 1821 and came into operalion on 1

June 198375

The newly introduced s 276A of the Criminal Procedure Act, 1977
deals with the imposition of correctional supervision and the conversion of
imprisonment into correctional supervision and vice versa. It provides that
where a sentence of imprisonment has been imposed not exceeding five
years, or wherg the remainder of the term of imprisonment to be served by
a prisoner is less than five years, that it can be convered into correcticnal
supervision by the cour, upon application by the Gommissioner™. it
further provides that correctional supervision may only be tmposed after ¢
reporl of & probation officer or correctional official has been piaced before
the cour™  The courl may also, afler a prisoner's sentence of
imprisonment has been converled by the cour to correctional supervision,
and upon application by the Commissiongr, reconsider that conversion,

and cancel the comsctional supervision and re-impose the original

51 of 1977,
** The ralevant part of 5 276 of the Criminal Procadure Act reads as follows:

276, Mature of punishments
(1} Subject to the provisions of this Act and any ather law and of the commaon law,
the following sentences may be passed upcn a person convisted of an offence. namety -
[a} .
ih) correctional supenvisicn:
(i mprisgnment from which such a person may be plaged under

correctional supervision in his discretion by the Cormmissioner,
:'5 Aot 51 of 1977,
? Section 276A(2) and (3} of the Criminal Procedure Act 51 of 1977,
" Section 276A(3)c)iil) of the Criminal Pracedure Act £1 of 1977, See also 5 v R (n 21}
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sentence to be served {the remainder thereof}m.

Chapler VIIIA as part of lhe 1959 Correcliocnal Services Act has since
been repealed and substituted with the relevant provisions of the 1998
Correctionat Services Act. Correctional supervision is dealt with in the
1998 Correclional Services Act, under Chapter VI, which deals with
community corrections. The provisions of ss 278{1)h) and (i} and s
276A of the Criminal Procedure Act, 1877% have not been repealed and
must now be read in comjunction with the relevant provisions of the 1998

Correctional Services Act, more parlicularly Chapter V1 thereof.

Therefore, s 276{1)(i) of the Criminal Procedure Act 51 of 1977,
insofar as it refers to the Commissioner, will have to be read as meaning
the Commissicner in the case of a prisoner sentenced to no mare than 12
months imprisocnment, and the Correctional Supervision and Farole Board
{(CSPB) in all other cases of imprisonment exceeding 12 months and
imposed in tarms of this seclion or in accordance with s 2764 of the

Criminal Procedure Act, 1977,

In the seminal judgment of § v R%® Kriegler AJA states that the
legislature, by imtroducing  correctional  supervision, has  clearly

distinguished between two types of offenders. namely those who ought o

™ 2action 276414) of the Criminal Procedure Act 51 of 1977,

51 of 1577,

* See Chapter I, 5 73 read with s 75 of the Corractional Services Acl 111 of 1995,
2 Supra fn 21),
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be removed from society by means of imprisonment and those who,
although deserving of punishment, should not be so removed from
socigty.  The legislature has atse, by the shift in emphasis from
imprisonment to rehabilitation, unequivecally indicated that punishment,
whether it be rehabilitative or highly punitive in nature, is not necessarily or
even primarily attainable by means of imprisonment. The fact that the
legislature has expressed ilself so clearly, and that the executive is
prepared to supply the necessary administrative backing, makes it the
duty of judicial officers to use these ample means at their disposal:

... in dig besonder moet daar ingesien word dat daar nou gevoelige
siraf toegemeet kan word sonder gevangesetting, met al die
bekende nadele aan laasgenoemde verbonde vir beide die
prisonier en die breé gemeenskap. Vonnis van korrektiewe toesig
kan lewens s0 saamgestel word dat dit vir die vergordeelde meer
beswaar as kort termyn gevangenisstral - ingevalge Artikel

276A{1)b) van die Sirafproseswet mag 'n Hof immers korrekiiewe
toesig vir 'n tydperk van soveel as drie jaar oplé ™

2.3.4.1 Procedural requirements for correctional supervision

The procedural requirements for the consideration and impaosition of

correctional supervision are envisaged as follows ™.

B2 Krieglar AJA in 5 v [ supra (n 21, at 22101=J and 2224, Translation taken from Headnate of

the case:
In particular it mest be realised that the punishment can now be imposed without rescrting to
impriscnment with all its known advantages far bath prisoner and the breader community a
sentence of correctional supervision can be finely luned in such a way that it is much more
punilive for the offendar as short lerm imprisonment — in terms of Section 27684[01)(0b} of the
Criminal Procedure Act a Court meay in lact impose carreclional supervision for a period of as
lgng as three years,

“Sae generally 5 v & supra (n 21} at 2241-J) to 2Z25A—~C and 5 v NWdaba 1983 (1) SACR 637 (A)

al 641G —642Z1, also a judgment by Kriegler AJA, as he then was.
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A report concerning the accused must be formulated by a comectional
official in terms of s 276A{1){a) of the Criminal Procedure Act™.  This
correctional official would, as a rule, be an official in the Department of
Correctional Services or attached thereto, serving under the direction and
authority of the Commissioner of Correciional Services™. But this reporl
can also be prepared and formulated by a qualified social worker or
probation officer. The person preparing the report must investigate the
circumstances of the accused, and his or her suitahility for placement
under correctional supervision. In this process the correctional official will
ordinarily conduct interviews with every relevant person who could
contribute towards a fair assessment and recommendation, including the
accused, his or her parents and family members, the investigating officer
who has investigated the criminal offence of which the accused had been
convicted, as well as the circumstances swrrounding it, the victim of the
offence (or the prajudiced party) andfor family members of such victim.
Pursuant to such an assessment, the correctional official would then, in
his or her report, make a recommendation to the Commissioner, and the
lalter to the Court in those instances where the Court, and not the
Commigsioner, is empowered to impose carrectionat supervision. Such a
recommendation would also propose applicable conditions for correctional
supervision to which such a person, referred to as the prebaticner, would

be s=subject. These proposed conditions would include maoritoring,

* Act 51 of 1977
®oee 5 1 of the Correchonal Services Acl 8 of 1950, now repealed: See alsa s 1 of the
Carrectional Services Act 111 of 1994,
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community service, house arrest, seeking andfor taking up employment,
and/or ramaining in employment, payment of compensation or damages to
viclims, financial comribution fowards any treatment such a probationer

may be referred to undergo, etc.*’

Where the Cour is to consider and impose correctional supervision.
the report must be handed in at the proceedings, usually as an exhibit.
The comectional official must not only testify as to the contents of such
report, but also ought to motivate the contents thereof, The accused
would then be entitled to cross-examing such correctional official and to
tender andior produce evidence from his or her side. The Court is also
entitied 10, mero moty, call witnesses to testify in assisting it to come to A
fair and just decision concerning whether or not to impose correctional

supervision.®

The main enquiry remains whether correctional supervision is
appropriate in the circumstances, but it is also impaorant for the Court 1o
investigate the appropriateness and the formulation of any one of its
r:.i:rm|:1r:3r‘n\::n’ts.ﬂ’EI Kriegler AJA cautions®” against the Courl abdicating its
impartant and traditional judicial role as sentencing autharity and against

abdicating it in favour of the executive authority, although the Cour will no

*See s 84 of the Correctional Services Act B af 1959, which is now repealed. See s 52 of tha
Caorrecticnal Servigas Act 111 of 1995,

“gee 5 v Ndaba, sUpra (n FO.

Bgee SvR supra (n 19 5 v Ndaba supra (n 70,

“lnboth Sv R supra (n 18] § v Mdaba supra (n 70 at 642 G=H. 5 v Omar supra (n 69) at
14—16,
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doubt e assisted and quided by the Depariment of Correctional Services.

2.3.5 Parole, probation and correctional supervision

A person subject to correctional supervision (the [atter term which is
incorporated in and under the term community corrections®'), is referred to
in South African criminal law as a probationer™. The term probationer is
derived from the Latin grobo-are avi, atum (v}, which means to approve,

make acceptable, recommend, prove®.

Probation and correctional suparvision in the contaxt of South African
penal law practically means the same. Probalion or correctional
supervision is one form of a sentence imposed by the Courl. The Court is
and remains in gontrel with regards to the imposition of and the execution
of its order of probation or correctional supervision. The execution 2nd
monitoring of this punishment imposed by the CGourt is usually dona by tha
Commissioner and/or his duly delegated representatives who make
appropriate recommendations to the Courl. But it is the Court who

imposes the sentence and who lays down the conditions of that sentence.

q Under Chaptar V| of the Correctional Services Act 111 of 1998,

* Lee s 276A of the Criminal Procedure Act 51 of 1877, 5 84 of the Correctional Services Ant 5 of
1859 as amended by lhe Correctional Services and Supervisian Matlers Amendment At 122 of
1991: see also Chapter VI of the Correclional Services At 111 of 1998, See also 5 v B (n 21}
S v Ndaba (n 7y and 5 v Orar (n G9),

* N Fullwood Cicero on Himself, Sefections from the Warks of Cicero iustrating his Life and
Character (1973} 108, See atsg (in the American context) Carney Probation and Parole: Legal
and Social Dimensions (1977) 80, 81-84, wha explains lhe diflerence belween parale and
prokbation, in the American context, in simplistic terms as ' probation is a pre-prison disposition,
whereas parale is a posl-prison disposition, instituted after a portion af the sentence has bBeen
served in a pemal institution' {p 84, emphasis in the original).
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Those conditions could be positive conditions in the form of arders, as well
as negative conditions, direcling the probationer to refrain from certain

cond et

FParole, in terms of the 1959 Correctional Services Act was the explicit
domain of the Commissioner which he or she ordered in the exercise of
his or her discretion. In the case of murderers and/or life sentenced
prisoners, it was the Minister who had that preregative. The Commissioner
or the Minister, as the case may be, could also lay down conditions which
would govern the release of a specific prisoner an parole, which conditions
must have been accepted by the pericular prisoner,  Yet conditions
imposed on parclees were mainly negative in that they directed a prisoner,
at paing of reimprisonment, to refrain from cerain conduct. The reason for
impesing  only  negative  conditions  on perglees, by  the
Commissioner/Minister, could have been as a resull of the lack of

resources to oversee the functioning and daily activities of such a parolee.

Since the commencement of Chapters IV, VI and VIl of the 1998
Correctional  Services Act™,  the newly established Carrectional
Supetvision and Parole Boards (CSPB’'s) will, as the name indicates, deal
with both correctional supervision (probation) and parole. These CSPBs
will alsg, in contrast with the former Parole Boards, which only had an

advisory role, take ower the decision-making competencies of the

* 0On 1 October 2004 — see n 43 Chapter 1,
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Commissioner andfor his/her delegated officials regarding correctional
supervision or parole for prisoners, except in respect of prisoners
sentenced to less than 12 months imprisonment and those sentenced to
iffe imprisonment and those declared as dangercus criminals. These
latter categones of priscners fall within the authonty and prerogative of the

Court, the former within the preregative of the Commissioner™,

There is nothing in the 1998 Correctional Services Act which
precludes the Commissioner, the Correctional Supervision and Farole
Board andfor the Correctional Supervision and Parole Review Board from
imposing positive conditions {as arders) on any parclee or prabationer,
subject, of course, to the three principles set out above, namely the
principle of fairness, the principle of legality (that such imposed conditions
must be fair, not witra vires the powers of the said CSPB andfor
Commissioner andfor Comrectional Services Parole Review Board) and not
be comfra bonis mores, and subject further to the principle of

reasonableness, which includes proportionality and rationality®®.

I Seclions 2864 and 286R of the Criminal Procedure Act 51 of 1977 as amended, and s5 75(1}
and TA(7} of the Correctional Services Act 111 of 1898,

TRoman v Wiliams WO 1998 (1) SA& 270 (C); 1997 (9) BCLR 1287 {C) 1278 F-I; Norje & Another
v Minister of Correctianal Services & Othere (0 31} Minister of Carrectionat Services v Kwakwa &
Angther (n 48), Pharmacevtical Manufacfurers Association of 54 & Another: fn re Ex Parle
Fresiden! of the Republic of South Africa {n §1). Beto Star (Fryd Lid v MEC for Environmenial
Affairs and Others 2004 (4) SA 400 (CC) 5906 para 25; Hoesxter Administralive Law in Soufh
Afries (2007) 27-28. These principles and requirements are discussed in more detail in Chapter §
irfra.
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2.3.6 Parole on medical grounds

In terms of the 1959 Correctional Services Act every prisaner, from the
time of histher reception to serve a sentence at any parlicular prison, was
assessed on g continuous basis by an institutional committee that derived
its powers and functions from, and which acted in terms of, s 62 read with

s 5A of the 1959 Correctional Services Act.

The Parole Board, created in terms of s 6C of the 1959 Correctional
Services Adt, considered, infer alia, whether a prisoner was eligible to be
placed on parole and prepared a reporl and made recommendations in
that respect to the Commissioner or his duly delegated official®. In
preparing its reporl and making recommendations regarding the eligibility
for parole of a particular prisoner, the Parole Board had regard to all
relevant information, including the assessment reports of the institutional
comnittee.  The report and recommendations were based upon all
relevant infarmation, including the contributions of those of its members
representing the various components of the prison dealing regulady with

the prisoner and, imporantly, the prisoner himself / hergelf.

it is clear from the relevant statutory provisions under the 1859
Correctional Services Act that the Commissioner, ar his duly delegated

official, enjoyed a wide discretion to place a prisoner serving a

*1In terms of 5 B3 read with s 65 of the Correctional Services Act 8 of 1959
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determinate sentence on parole afler considering the report and
reconmendations of the Parcle Board. |n the case of possible parole on
medical grounds in terms of s 68 of the 1958 Correctional Services Act, a
recommendation by the medical officer was also expressly provided for.
What must also be kept in mind s that each prisan has a medical section

which was invariably represented on the Parole Board %,

The Parole Board must assess and consider the prisoner's application
for release on parole on medical grounds and/or the recommendation of
the medical official andfor district surgeon and the comment and
recommendation, of the head of the prison regarding such an application.
This assessment and consideration by the Parole Board must be done 56
as to advise the delegated official and/or the Commissioner in such cases

ragarding the following:

fa} The identification of the most suitable after-care institution and

accommodation, which would include the prisoners family, which

* certion 69 provides as follpws;

&4, Flacement gn pargle on medical grounds

A prisgner serving any sentence in a prison -

(a)Wha suffers from a dangersus. infeclious or contagious disease; or

(b)Whose placement on pargle is expedient on the grounds of his physical condition or, in

the case of 3 woman, her advanced pregnancy.

may al any time, on the recommendation of the medigat officer. be placed on parole by the

Commissiongr: provided lhat 3 prisgner sentenced to imprisonment for life shall not ba

placed on parole without the consent of the Minister,
This section must be read with Chaptar WVI{E)(&])(i} of Carrectionat Service Order Part B {CS0B),
which arder regukates tha praclical implications and implementation of the provisions of 5 G4 of
the 1959 Correclional Services Act. Chapler VI[SHe) thereof sels out impertant guidelines for
placing prisoners an parcle on medical grounds. In terms of this section, the medical officer or
district surgeon must complete the ‘medical repart regarding prisoner (G337) in duplicate,
whergafter it must be submitted to the head of the prisen for his or her comment, if any, and
recommendatlion. The particular recommendation andlor the application to be released on parole
on medical grounds is then forwarded to the Parale Board.
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would also faciiitate multi-disciplinary parlicipation and to ensure that
the institution andior after-care accommodation provides a written

undertaking to that effect™,; and

Whether such release would not bring the administration of justice
intc disrepute and furlher advise upcn the possible options for
condittonal release which could be made applicable to such a

: 1
Prisaner. o0

The administrative procedures entail the following: the medical
repons regarding the prisoner Form G337, must be accompanied by
recent exper and specialist medical repons by 8 medical practitioner
other than the one 1o which the medical official andfor district surgeon
has referred the prisoner in accordance with his/her authority. The
person or institution which had agreed to accommeodate the prisoner
and to take care of himfher must confirm that underaking in writing.
A comprehensive and complete profie reporl, Form 3326, must
accompany the recommendation and/ocr application as contained in
the medical report of the prisoner {Form G337) and related

. 101
documentation™",

The Correctional Service Order Parl B further provides, infer alia, that

q" Correctronal Service Order, Part B (abbreviated CSOB)Y VI{5) ) {n 98]
1“'" ChapterVliSie}iNas) of the Correctional Service Order, Part 8 {SS508

9 thid,
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the fallowing factors should be kept in mind when considering a

prisoner's placement on parale on medical grounds, namealy:

{(d) Aninjudicious placement may foil the objectives of punishment of the

sentencing authority,

{e} In all cases where there is doubt as to the terminal nature of the
illness, and where the life expectancy is sherl, it is advisable that the
placement on medical grounds be considered on a conditional
basism;

(f]  The costs attendant an such after-care of the prisoner ought not to be
the most determining factor in the assessment and consideration
whether or not to place such a prisoner on pargle on medical

grounds'®: and

{g) In all cases of placement of prisoners on parcle on medical grounds,

proper care, after-care and medical treatment must be a perdinent

and clear condition of such release*,

" Jidd,

" oid

"™ Pursuant to the provisions aof s 68 and Chapter VI[5](e) of the CS0B, a circular was issued by

the Provincial Commissioner, Western Cape with Reference 1/8/2 and dated 23 December 2001

with the heading 'Re! Placement [ Release on Medical Grounds: YWwestern Cape Province'. The

aurpose of the circular was stated interms that:
1. It has come to this office’s attention that Management Areas and Prisons in this Province
is nol up o date with the procedere of compiling applications for release or placement of
prisoners on medical grounds.  This office deemed it neceszary 1o addeess thiz matter
urgenthy.

The circular then proceeds to deal with the applicable precedures in applcations of this nature, as
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The question of the release of a prisoner on medical grounds in terms of s
69 of the 1959 Caorrecticnal Services Act, as well as the Standing Orders
and parlicularly the last mentioned circular, paragraph {e) therecf, were
perinently considered by the Cape of Good Hope Provingial Division, tn
the matter of Stansfield v The Minister of Correclional Services & Three
Others'™. In this case the Applicant was diagnosed as suffering from
small cell lung carcinoma {lung cancer} for which he received medical

treatment, inciuding chematherapy.

The medical opinien of the medicel official eppointed by the
Respondents {the Minister), was that with such treatment the Applicant
(Mr Stansfield} had, at the time, approximately & to 8 months to live, e 1

year survival of less then 20 per cent and a 2 year chance of survival of

fallows femphasiz added):
3. When preparations are being made for an apphcation far release ar plagement an
medical grounds, the fallowing administration aspects are important and must be follgwead at
all times (See Ordar— B IV&)[e i)
fa)The form G337 must e apcompanied by @ recent professional and expert report of a
second medical dogtor whom the prisoner was referred to afler the medical official £ district
surgecn exergised his £ her competensy in terms of the applicable regulations {bwe medical
reports must accompany Form G337 of which ane muost be from a specialist physician).
() The Head of the Frison must see to it that s E and F of the G337 Form are compiated
correctly and sufficient comments must be given by the relevant officials.
fz] The person or institution undertaking 1o provide after-care, accommaodalion and cars
{meaning that for & full 24 hours the needs of the prisoner are to be cared for) must confirm
this undertaking in wriling.
(dyA fully completed Form G328 must accompany the recommendation/request per medical
report on prisoner (G337) and related documents as prescribed (NB: This profile report
G326 does not cancel the profile repart date in the G369 register unless the prisoner was
placed outireleased an medical grounds before thiz date).
{e)The authority who takes the decision on medical release or placement must be satisfied
thatl the prisoner is terminally il If the medical doctors do not indicate the state of the
prizoner as such, of in any olher case where he/she (decision maker) &2 nat convincad of the
state of the prisoner, the relevant documents and his/her comments can be forwarded to the

. next level far a daecigion.
" 2004 (4) 5A 43 (C).
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less than 10 per cent. Based on this diggnosis, the Applicant applied to
the Parole Board for his placement on parole on medical grounds, which
application was heard by the Parole Board on 13 June 2003. The medical
officer had also recormmended that the prisoner be released on medical

grounds.

The Applicant made his application whilst serving a 6 year prison
sentence after having been found guilty on a charge of fraud in that he
fraudulently misrepresented to the Receiver of Revenue that he was only
liable to pay R327 460,00 as income tax, whereas in fact and in truth he
owed the Receiver the amcunt of R2 628 472 683, representing a
difference of R2 301 012.63. Having pleaded guilty in the regional court in
Cape Town, and having been sentenced to 6 years direct imprisonment,
he subsequently appealed to the High Courl of the Cape Provincial
Chvision in respect of his sentence. This appeal was subsequently

dismissed by the High Court,

At the time of his application for placement on parcle on medical
grounds, he had served less than a third of his O years imprisonment.
This was his second such application, the first one being unsuccessful, the
Farole Board having recommended a furher date for his assessment and

consideration, also referred to as his profile date.

After consideration of Mr Stansheld's application to be released on
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medical grounds, the Parole Board refused to recommend his immediate
release on parole at that stage and recommended that he only be
reconsidered for possible placement on parole some four months laler an
1 October 2003. This recommendation was made on 13 June 2003, The
deleqgated official, who was the Third Respondent in this application, after
considering the recommendaticns of the Parole Beard, including the
medical reporis and opinions, came to the canclusion that it would not be
expedient to release the Applicant at that stage and refused the
Applicant's application for release on parole on medical grounds. One of
the main reasons underlying this decision of the deleqated ofigial seemed
to be the fact that the Applicant was physically far from being bedridden
and that he was not in the fingl phase of terminal illness. It was in this
context that he also did not accept the recommandation of the Parole
Board, who was the Fourth Respondent in this matter, that the Applicant
only be considered far possible placement on parole on 1 Oclober 2003,
Hiz decision was that the Applicant’s situation would be monitored daily
and his application for release be reconsidered automatically if it was

justified by any deterioration in his physical conditicn,

The delegated official {Third Respondent) was clearly also guided by

106

the aforestated circular datad 21 December 20017 in tamns of which the

stage of tha illness is en important aspect which had 1o be considered’™.

Gl
See n G0

%" Sea affidawit of P Mans, Third Respondent. 104 to 109 of the Reccrd of the High Court case,

paras 16-28,
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The circular confirms that it is required that the condition of the prisoner
must be terminal in the sense that death must be imminent, This seems
to be more in ling with the provisions of 5 79 of the 1998 Correctional

Services Act™?,

It was argued on behalf of the Applicant inter afia that since these
provisions had not been enacted at the time of the application and since
the directive as sef out in the circular of 21 December 2001 clearly reflects
the requirements of s 79 of the 1998 Correctional Services Act which were
not requirements in terms of the then prevailing provisions of s 69 of the
18589 Correctional Services Act, that the delegated official, in taking that
aspect into consideration, had acted wira vires and miscongeived his
authority and took into consideration unauthorised and/or irrelevant factors

such as contained in paragraph (e) of the circular,

On 4 August 2004 the High Court (Van Zyl J) afler having heard
argument an behalf of both Applicant and the Respondents, ordered that

the Applicant be released from prison forhwith.

The Courl found, infer afia, that the Third Respondent had:

‘™ Seetion 79 of the Correctional Services Act 111 of 1998 which, singe Cctober 2004 has

repfaced 5 60 of the Correctianal Services Act 8 of 1959, reads as follows (emphasis added):
Carrectional supervision gr parole an medical grounds
79, Any person serving any sentence in a prison and who, based on the written
evidence of the medical practitioner treating that person, is diagnosed as being in the final
phase of any terminal illness or condition may be considered for placement under
cofrectional suparvision or on parcle, by the Commissioner, Correctional Supendsien and
Parcle Board or the Court, a5 the case may be Lo die a consolatory and dignified death,
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.. misinterpreted the relevant provisions of section 68 of the Act by
reading into it non-existent requirements, or by allowing himself to be
wrongly influenced by departmental guidelines and the provisions of an
Act that had not yet become operative. By misinterpreting the concept
of 'physical condition’ he could not apply his mind properly to the
expediency of placing the applicant on parale on medical grounds"'™.

This led Van Zyi J to reach the conclusion:
*... that the third respondent’s decision to refuse the applicant parole on
medical grounds was, objectively, so irational and unreasonable that
the inference must necessarily be drawn that he failed to apply his mind
to the relevant facts and circumstances, He ¢learly misconstrued and
misinterpreted section 69 of the Correclional Services Act 8 of 1858 by
allowing himself to be influenced bg extranecus guidelines not included
in or required by the said section™ ™",
On this basis, inter afia, Van Zyl J concluded that Applicant's release
on parole on medical grounds was:
‘clearly expedient with reference to his physical condition.  The
applicant is fully entitled to spend the remaining portion of his life
ensconced in his own home in the consolatory embrace of his family.
When the time comes for him to pass on, he must be able to do so
peacefullp« and in accordance with his inherent right to human
dignity” "
This suggests that once a prisoner's medical condition has reached
such a stage where histher relaase on parcle on medicat grounds is
expedient with referance to his physical condition, hefshe is fully entitled to

be released. 4 prisoner, in these circumstances, therefore acquires an

enforceable right to be released on parole on medical grounds,

The judgment furlher suggests that such a prisoner's inherent right to

" Stansfietd (n 105) para 115,
40 Siansfield (n 105) para 130.
" Stansfietd (n 105) para 132.
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dignity would be violated if hefshe is not released from prison on medical
parole. |t furlnermore suggests that to die in a poson, it such
circumstances, would in itself be a violation of & pnsoner's inherent vight to

dignity™ >,

In the circumstances, the Commissioner (or his duly delegated official),
the Correctional Supervision and Parole Board or the Courl, as the case
may be, must in general consider the report and recommendations by the
Institutional Commitiee'"? and, in addition, the recommendation of the
medical officer in cases of pamste on medical grounds, before axercising

"oltis

the discretion to place a prisoner on parole on medical grounds
also clear that while the report and recommendations of the Institutional
Committee!Case Management Committee, and where applicable, the
'writtan evidence of the medical praclitioner freating that person’, ere
nacassary and imporant factors to be considered the ullimate authority
and responsibility for placing priscners  serving determinate  and
indeterminate sentences on parole on medical grounds vests solely in the

Commissioner {cr his duly delegated Dﬁ_lcia””s, the Correctional

114

Supervision and Farcle Board ™ or the Coun'’, as the case may be.

" The Respandents noted an application for leave to appeal, which was refused by the Court.
The respondents subsequently abandoned an application 1o the Supreme Coort of Appeal for
leave to appeal. On 4 October 2004 it was reported that the Applicant passed away and he was
subsedquently buried on 9 October 2004,

"5 which is known under the Correctional Services Act 111 of 1893, as the Case Management
Comrmiltes.

"M Stanfield v Minister of Correclional Services and Others {n 105 sections 79 and 136 af the
Comrreclional Services Act 111 of 1988,

"5 Far these prisoners serving a lerm of 12 months of less in terms of 3 93 of Acl 111 of 1998,

" Far all prisoners except thoze sentenced o fe or indeterminate sentences in terms of 5 73 of
Act 111 of 1998,
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This power must be exercised within the confines of the applicable

statutory provisions.

The Judicial Inspectorate stated in its annual reporl for the period 1
April 2002 to 31 March 2003"°% that oul of a lotal prison population of 179
398, in 2002, only 88 prisoners were released on medical grounds. The
comparative total for 2003 was 117 (0.0¥ per cent aof the prison
;::u::q::ulati{m]l‘15’1 and for 2004 a mere 768", The report draws a distinchon
between 'unnatural’ deaths in prison, namely those deaths due infer afia to
violence and suicide, and 'natural’ deaths on the other hand, ie those
deaths due to illness. In 1993 there were 60 unnatural deaths recorded,
compared to 54 in 2002 and 56 in 2003 and 29 in 2004™'. The natural
death rate in 1895 stood at 1.65 per 1 000 prisoners. This has increased
dramatically to 7.75 per t 000 prisoners in 2002 and 9.1 per 1 000
prisoners in 2003, 2004 and 2005'%. The main cause of death in prisons

during 2002 appears to be HiV/AIDS"*

This infer alia led the Inspecting Judge of the Judicial Inspectorate, to

urge the authorities io make more use of the provisions for the reiease of

"7 For Ihose prisoners sentenced to life imprisonment or indeterminate sentences in terms of §
f3of Act 111 of 1908

"% an annual repert to the President of the Republic of South Adrica and the then Minister of
Carrectipnal Services by the Inspecting Judge of Prisons is reguired in lerms of 5 90 of the
Correclional Services Act 111 of 1984,

""® Cee Judicial Inspectarate Reparl for 2003/4: 17-18.

" Sea udicial Inspectarate Repart for 2004/5: 15,

! See Judicial Inspectorate Report for 20045 16, 72,

* See Judicial Inspectorate Report for 2004/5 16, 31-32.

7 gee Judicial Inspectorate Repart for 2004/5 19-20.



2.4

241

65

terminally ill prisgners:

* The numbers of such releases on parcle, having remained fairly
steady since 1996 despite the large increase in deaths, almost
doubled to B8 in 2002 ... That is gratifying, but it is felt that many
more could be released bearing in mind the 1389 “natural™ deaths
in prisan in 2002,

More use of the provisions for the release of terminally ill prisoners

is cqlled far, as well as pulting into operation Section 79 of the
F'tﬂt".'m

However, despite the commencement of s 79 of the 1998 Correctional

Services Act, the number of prisoners reieased on medical parocle in

2004/5 in fact decreased since 2002 from 88 to 78. This led to the Judicial

Inspectorate to state that the provisions of 5 79 are ... too restrictive and

wrges reconsideration ...' thereol' .

THE DETERMINATION OF NON-PAROLE PERIODS {PUNITIVE

PERIODS) AND PAROLE PERIODS (THE RISK f SECURITY PERIOD):

BALANCING EXECUTIVE POWER AND JUDICIAL INDEPENDENCE

The European Approach

In Germany, it is a fundamenlal principle of pfison law to have a legal
framewark within which prisoners, including those serving life sentences,

be considered for release, in accordance with their recagnised doctring of

“'Seg Judicial Inspectorate Reporl for 200405 (n 112) 20, Section 79 of the Gorrectional
Services Act 111 of 1998, commenced on 1 October 2004,

' Judicial Inspectorate Report 2004/5: 29, Aceording 10 the 20067 Judicial Inspectorate Report
the rumber of teeminally ill prisoners released on medical grounds in terms of 3 79 of Act 111 of
19588 incresaead from 64 in 2005 ta 70 in 2006, at p 4292 theraof,
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the Rechisstas!, and the recognition of the inherent dignity of the
individual'®®. Despite the fact that a prisoner must serve his or her prison
sentence or, in the case of a prisoner sentenced to iife, may be detained
indefinitefy, every prisoner must be considered for refease reguiarly and in
accordance with clearly established guidelines™.  This requirement of
sonsideration of prisoners at reqular intervals to assess their eligibility for
parole led to the amendment of the German penal code by the

introduction of 5 57{a) which provides for the reconsideration of all

sentences of life imprisonment after 15 years have been served >,

Under English law, the position is largely the same since England is
also bound by the provisions of the EU Convention for the Protection of
Human Rights and Fundamental Freedoms which was made part of their
domestic law in terms of the Human Rights Act of 1998'%®. Accordingly,
the approach adopted by the European Gour of Human Rights in their
interpretation of arl 5, more particularly art 5(4} of the Convention for the
Protection of Human Rights & Fundamental Freedoms'™ are binding on

and have been followed by English courts’™,

% Zyl Smit Sowth African Prison Law and Practice [1992) 37,

" Zyl Smit South African Prison Law and Fractice (1992 379,

P yan Zyl smil South African Prison Law and Practice {1892} 379.

“ Wan Zyl Smit op cit (n 128) 379. See alse Wade & Forsyth Admvinistrative Law (2000) 8™
Editinn 371-373.

W Article 5(4) of the EU Convention entitles a prisoner 'to take proceedings by which the
lawfulness of his detenlion shall be decided by a court and his release ordered if the detention is
not laweful ”

™ Wan Zyl Smit op cif [n 28, n 128} 379, See alse Reging (Giles) v Parole Board and Another
{HL E} 2004 {1) AC al 20 D-F.
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The position, until 2002, was that in cases wheare the court has a
discretion to impose a life sentence (discretionary life sentence), only the
sentence is pronounced in cpen courl™. However, a minimum period
which must be served before the prisoner is considered for release on
licence (parole} is proposed by the trial judge to the Home Secretary, who
in consultation with the Lord Chief Justice, determines the minimum term
of imprisonment {the tariff) to be served'*. This procedure, according to
Van Zyl Smit'* has been crificised by academic writers who argued that
the minimum period should be set by the trial judge in open court and that,
once completed, a prisoner should be automatically entiled to be
considered for parcle by a courl or tribunal applying the standards of due

process.

This latler approach in terms whereof the minimum period should be

sel and pronounced by, and in, the ¢ourt, was clearly endersed by the

135

European Cour of Human Rights =7 and accepted and applied by the

House of Lords in England '*°,

" van Zyl Smit op cif [n 26, n 126) 379. Regina {Andersont v Secrelary of the State for the
Hame Department 2002 (4 AllE.R. 1032 (HL),

* an Zyl Smit op ot (n 26, n 126) ibid,

s ".-"an Zyl Imit op o (0 26} 378-350.

" Seg Thynne, Witson & Gunrell v United Hingdom 1991 (13 EHRR 666-599, in which case
the apphcants, each of whom had recewed a diseretionary life sentence, complained about the
lack of a reguiar judicial sorutiny of the lawfulness of their continued detenlioan.  They relied, in
gsuppart of their cantentlions, an the provistons of art 5, in particular art 54) of the Convention in
terme whereof they are entitted 1o approach the court in order 1o determing the lawlulness of their
continued detention gt reasanable intervals. In the course of 145 Judgment. the Evropean Count of
Human Rights indicated (at p 683, parz 73} that it was unpersuaded that it was impossihle to
disentangle the punitive and securily components of Wfe senlences, discreticnary and
imdetarminale As it is. Hawing lound that the punitive periods of the discreticnary ife sentence
had expired in respect of each of the applicants, the sourt futher found that they were entitled to
a full hearing by a court or similar body ta hawve the lawfulness of their continued delentian andior
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In Regina (GHes) v Parole Board and Another?

. the applicant was
sentenced to an extended indeterminate term of imprisonment for the
protection of the public. As a long-term prisoner, and in accordance with
the applicable legislation, he was eligible for release sfter serving one half
of his sentence on recommendation of the Parole Board end was eligible
for release on license efter serving two thirds of his sentence. He,
howaver, instituled judicial proceedings for a declaration that he was
ertitled to an oral hearing before the Parole Board upon the expiry of the
punitive part of his sentence and at reqular intervals thereafter for the

FParole Board to decide whether it remained necessary to detain him in

order to protect the public.

He contended furlhermore that, if that criterion {ie thet he is nol
assessed by the Parcle Board at regular intervals) was not met, he be
released on the grounds that his continued delention after the punitive
period of his sentence had expired, would constitute arbitrary detention

contrary to arl 5(4) of the Convention for the Protection of Human Rights

the lawfulness of any re-detention determined by that court or tribunal at reazonable intervals (at
p 694, para T6). See also Hussain v United Kingdam 1996 {22) EHRR 1 wherein the European
Court of Human Rights held that there had been a violation of art 5(4} of the Convention because
the applicant who had been detained al *Her Maesly's pleasure’ was unable, after the expiry of
his punitive period, to bring the case of his continued detention before a court. The court decided
that the applicant was entilled. under arl §{4}), to have the issoe of his dangerousnaess to society,
a characteristic susceptible to change with the passage of ime, decided by a court at reasonable
intervals (at p 25. para 56%. See also Stafford v Unied Kingdorm 2002 (35 EHRRE 1121 at 1146—
1947, para 87,

™ |n the Unitec Kingdom, see Ragina [Andersan) v Secretary of Slate for the Home Depanment
2002 14} Al E.R. 1089 (HLY, See alsp Regine (Gifast v Parsle Board and Another HLE (n 131}
ahave,

T Suprs (n 131 abave),
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and Fundamental Freadoms incorporated into English law by the Human
Rights Act of 1938 That declaration was granted by the raview court
fcourt 2 qua) but, on appeal by the Parcle Board, it was set aside by the
courl of appeal. The appeal of the prisoner to the House of Lords against
this decision was dismissed on the ground that under the junsprudence of
the European Courl of Human Rights, detention in accordance with the
lawful sentence of imprisonment for a determinate period imposed by 2
judge on a prisoner for an offence of which he had been convicted was
justified under arl 5{1) of the Convention, without the need for further

reviews of detention under arl 5{4) *.

In the course of its judgment, the courl of appeal also points out the
similarities between discretiohary life sentences and indeterminate
sentences in that there is a punitive element and a protective or
security element'™ . In both cases it can be said that the factors which
justified the protective or security element are susceptible to change with
the passage of timg, hence the need to have an assessment andfor
determination ance the preventative phase is entered, by the courl, at
regular intervals to delermine whether that characteristic {mamely
dangerousness) is stil there™®  The crucial difference beiween
determinate sentences and discretionary life sentences is that in the lalter

instance 'the efect of a discretionary life sentence was to put the prisoner

¥ Regina (Giles) v Parale Board and Another {n 131} paras 27-28.
' Regina (Giles) v Parole Board and Another {n 131} paras 27-28.
Y Regina (Giles) v Parole Board and Another {n 131} paras 27-28.
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at the disposal of the State ... This was because it conferred on the
Secretary of State the responsibility of determining when the public

interest permitted the priscner's release' '™,

The courl distinguishes this case from the European Courl decision in
Hussain v United Kingdom'® in which it was held that there had been a
violation of art 5(4) of the Convention because the applicant, who had
been detained indeterminately {at Her Majesty's pleasura) was unable,
after the expiry of his punitive period, 1o bring the casa of his continued
detention before a courl. |n that case the courl dacided that the applizant
was entitled under art 5{4) to have the issue of his dangeroushess to
society, a characteristic susceptible to change with the passage of time,
decided by a courl at reasonable intervals'*. This requirement, according
ta Lord Hope of Craighead in casu™* would be met in terms of Engiish law

by a review of the protective element at reasonable intervals
conducted by a judicial body at an oral hearing under the rules of the
Parole Board'™. Ultimately, the courl found that this requirement in terms
of at 3(4) of the Convention was not applicable in the case of a
determinate santence such as the instant case, where the length of the

sentence is determined by the sentencing court at the outset,

' Regina (Giles) v Parole Board and Another {n 131} paras 27-28,
“711996) 22 EHRR 1.

* fbidd para 33,

** Regina (Gies) v Parple Board and Another HL (E) {n 131},

*® Regina (Gites) v Parofe Board and Another HL (E} (n 131] para 33.
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“... Where, in other words, the length of time that is needed to
satisfy the protective element is incorporated in the Court's decision
and not laft to the Exacutive™ %

The court summarised the basis for its finding as follows:

"Where the decision about the length of the period of detention is
made by the Court at the close of judicial proceedings, the
requirements of art 5{1} are salisfied and tha supervision required
by arl 5{4) is incorporated in the decision ilself. ... But where the
responsibility for decisions about the length of the pericd of
detention is passed by the Court to the Executive, the lawluiness of

the detention requires a process which enables the basis for it to be

reviewed judicially at reasonable intervals™. '

I South Africa, tha minimum periods of imprisonment for a convicted
and sentenced prisonar, the time when and the intervals of which such a
prisonar must be considered for parole, and the appropriata body (the
Commissioner of Coirrectional Services, or the Correctional Supervision

and Paroia Board, or the court), to make that determination, are statutorily

determined and constitutionally guiaranteed' .

" Regina (Giiles) v Parole Board and Another HL (€} (n 131} p 28, para 33,
1.1;5 Feging (Files] v Parqfe Ooard and Angthar HL (E) {n 131 p 30, para 40,

Sege 5 2768 of the Criminal Procedure Act 51 of 1977, as amended by 5 22 of the Parcle and
Caorraclicnal Supervizion Amendment Act 87 of 1907, which came into operation on 1 October
2004, ard which makes provision for cours o impose s part of its sentence, & non-parcle
perod. This section provides thal if a8 courl sentences a convicled person to a peried of
imgprisanment of lwo years or longer the court may, as part of the senlence, fix a period during
which such person shall nol be placed on parole. For 2 discussion of this section, see Du Tait et
al Cammentary on the Criminal Procedure Act (2008, Service 41) 28-10M. 23-10T, 28100, 28-
10%. See alzo 5 73 of the Carrectienal Services Acl 111 of 1998 [which deals with the length and
form of sentences and sets the minimum perieds of detention for prisaners befare they can be
considered for any form of communily corrections including parole, day parale or correciionat
supervision). 55 T4, 5 F6 and TF of Act 111 of 1988, which describe the Correctional
Supervision and Parole Boards. the Correctional Supervision and Parale Revigw Board, the
powers and funchions of these respective bodies, which includes the power to decide whether or
not to place a prisonar on parcle, day parole of under correcticnal suparvision, o recammend (o
the court — in respact of dangerous criminals and those sentenced to life imprisanment — whether
ar not to releaze those prisoners on parole, day parcle or correctional supervision, and/or 1g
review. in the case of the C3PRB. any such decision or recommendation of the CEPB. Section
7849 read with 5 73(5)a)i) and 5 73(6)(biivy and {v) of Act 111 of 1898, which set out the powers
of the court in respect of dangerous criminals andior those senlenced ta ife imprisonment; s 45 of
Act 111 of 1998 which makes provision for the preparation of prisanars for Alacement release and
integration into sociely, in peremplary terms, and s 38 of Act 111 of 1995 which provides {or Lhe
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The tension between the judicial supervision and executive authority
was also the focus in Reging {Anderson) v Secretary of State for the

Home Depariment'™_ In this case, the House of Lards decided that;

“Since the imposition of sentence was part of a trial for the
purpazes of the right to & fair hearing by an independent and
imparlial tribunal guaranteed by art B{1), and since tarifl fixing was
legally indistinguishable from the imposition of a sentence, the tariff
was required to be set by an independent and impartial tribunal;
and that since, as a member of the Executive, the Secretary of
State was neither independent of the Executive nor a tribunal, it
follawed that he should play no parl in fixing the claimant's tarif™ "

The House of Lords therefore found the provisions of the empowering
domestic legislation which entrusts that authority to the Secretary of State
in respect of the release of prisoners serving mandatory life sentences to
be incompatible with the provisions of the Convention and granted the

relief of the appellant to that extent™!

2.4.2 The South African approach

The early release of prizoners results in the actual date of release of such

a prisoner differing materialiy from the actual term of imprisonment

assessment of prisoners — in peremplory terms — for mfer alia such a pnsener's ‘.. needs
regarding reintegration into society’ (s 3801%i of Act 111 of 1998). See alss s 12 .- freedom and
security of the persan: s 34 {access to courts) and s 35 (arresied, detained and acoused
persons] of the Constitution Act 108 of 1986, See also the discussion under the heading The
South African Approach’ infra {chapter 2). chapter 3 {infra), under the heading ‘Parole in terms of
E':IP Correctional Services Act 111 of 1838 ef seq. See also Van Zyl Smil op it {n 28, n 128} ibid.
|sn Supra (n 136 above),

b Supra (n 135%) para 2 of the headnate,

7' Supra in 138) paras 30-31, 32, 50-61, #1-57.
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imposed by the courts, the lalter being the maximum release date of a
prisoner. This creates g tension between the judicial independence of the
sentencing courl on the cne hand, and the executive and administrative
powers exercised by the Deparlment of Correctional Services and its
functionaries, as well as the Correctional Supervisicn and Parole Boards
(CSPB) performing their functions and executing their duties'™. The early
release of senienced prisoners also clearly illustrates this tension in that,
while criminal courts can set maximum sentences, they could not until
recently153 determine what minimum period of imprisonment should
actually be served. In 5 v Mhlakaza & Another™, Harms JA pertinently
dealt with it in the following terms;

The nat effect of all this is that all sentences of imprisonment
imposed by courts are, in a sense, indeterminate sentences. The
functicn of the sentencing courl is to determine the maximum term
of imprisonment a convicted person may serve. The court has no
cantrol over the minimum or actual period served or to be served.
A life santence is thus 3 sentence that may, potentiaily, amount to
imprisonment for the rest of the prisoner's natural life; and a
senterce of 47 years may, potentially, be for the full period. ...

The lack of control of courts over the minimum sentence to be
served can lead {0 a tension between the Judiciary and the
Executive because the Execulive action may be inlerpreted as an
infriingement of the independence of the Judiciary, ... Nevertheless,
sentencing jurisdiction is statutory and courts are bound to limit
themselves 1o perorming their duties within the scope of that

! See the unreported case in the Cape Prowincial Division of the High Coun, case number
K2471995 of Flors Johannes Jacobus O'Xennedy v Commissioner of Correctional Services and
ahers, where this tension in the context of remissian of sentences was clearly demonstrated and
addressed by the court, See alse 5 v Mhlakaza & Ancther 1937 (1) SACR 515 {3CA);, Sv Botha
2006 {2) SACR 110 (SCA).

Fpith the introduction of ss 2864 and 286E of the Crimina! Procedure Act 51 of 1977, as
amended by & 21 of the Criminal Matters Amendment &ct 116 of 1993, read with 5 51 of the
Criminal Law Amendment Act 105 of 1997, which came inte operation on 1 May 1998 in terms of
Proclamation R43 (GG 18879 of 1 May 1988, and s 2768 of the Criminal Procedure Act 51 of
1677, as amended by s 22, the Parole and Correctional Sopervision Amendment Act 87 of 1997,
which came into operation on 1 Oelober 2004, Thase sections are dealt with Jnfra.

#1807 (1) SACR 515 (SCA} at 520 H-J.




74

jurisdiction.  Aparl from the facl that courls are not entitled to
prescribe to the executive branch of government as to how and
how long convicted persons must be detained ... cours should
refrain from attempts. overtly or covertly to usurp the functions of
the Executive ... "

This tension was also explicilly acknowledged and refefred to in S v
Bofha™ in which Ponnan AJA (as he then was) described a
recommendation by the trial courl that the accused should serve at least
two thirds of his effective term of 21 years imprisonment, as “an

undesirable judicial incursion into the domain of another arm of State,

which is bound to cause tension between the Judiciary and the Executive”.

The Legislature has addressed this tension by the introduction of,
firstly, s 2768 of the Crimimal Procedure Act, 1977 as amended'™® and
secondly, ss 286A and 286B of the Criminal Procedure Act, 1977 as

amended'®".

" Supra in 152) paras 25-28.

' This section was inserted by 5 22 of the Parele and Correctional Supervision Amendment Act
&7 of 1997 which finally came into operation on 1 Octobear 2004, and which reads as follows:
“2768  Fixing of non-parole-perinds

{13ay If a Courl sentences a person convicted of an offence to imprisonment far a peried of two
years or longer, the Court may as part of the sendence, fix a period during which the person shall
rol be plzced o parala.

by Such period shall be referred 1o as the non-parcle-pericd, and may not exceed two thirds
of the term of imprisonment impesad or 25 years. whichever is the shaner.
(2} If a person wha iz convicted of two ar mare offences is sentenced Lo impriscnment and

the Court directs that the sentences of imgrisonment shall run cancurrently, the Court shall,
subject ko subseclion {1}k, fix the non-parole pericd in respect of the effective periad of
imarisonment.”

See also 5 v Williams, 3 v Fapier 2008 {21 SACRE 101 () paras 10 -14 whersin the Courl
describes this section as effectively neutralising the approach adopted by the Supreme Court of
._ﬁégpeal in 5 v 8atha supra (n 152), Seec alse Dha Toit et al op cit (n 148) 28-100,

' By 5 51 of the Criminal Law Amendment Act 105 of 1087,
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Section 2768 of the Criminal Procedure Act, 1977 as amended'®

Section 2768(1)(a} and (b} gives the Court the discretion {*... the courl
may ..."] to impose a non-parcle period as pard of its sentence of
imprisonment of a convicted offender. That discretion can only be
exercised, however, when the jurisdictional requirement is mel, namely ...
if a Court sentences a person convicled of an cflence to impriscnment for

a period of two years or longer™™.

The exercise of that discretion is
limitad to imposing a non-parole period of not more than two thirds of the
term of imprisonment imposed by the Courl, ar 25 years, whichever is the

shorler'™,

Sub-section {2} thereof is more drastic. It authorises the Courl, in

" to impose a non-parole-period where (3} the Court

peremptory terms
has convicted an offender of two or more offences, (b) the Courl imposes
direct imprisonment, and {c) the Court directs that the sentences of

impriscnment shall run concurrently.

All three these jurisdictional requirements must be present before the
Courl can exercise this authority granted to it in terms of ss {2). The

gxercise of this power by the Courl is also limited to impeosing a non-

"hiE
See

Du Toit et al op <f (n 148} for a discussian of this seclion with reference to applicable

case law, See also 5 v Willams, 5 v Papier 2008 {2) SACR 101 (C) paraz 10-14; 5 v Mshumpa
& Angther 2008 (1} 3ACR 126 {E} para 87 and .3 v Fakane & Offvers 2008 (1) SACR 518 [SCA)
paras 4% - 47, See also n 158,

b Ses s 276B(1)(a) of lhe Criminal Procedure Act 51 of 1977 as amended.

"™ See s 276B(1)(b) of Ihe Criminal Procedure Act 51 of 1977 as amended.

! See 5 278B(2) of the Criminal Procedure Act 51 of 1977 as amended: ", the Court shall ",
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parcie-pericd of not more than two thirds " of the effeciive period of

imprisonment” %2

or twenty five years, whichever is the shorter'™.

Section 278B8'™ was referred to in S v Witliams, § v Papier'™ where
the Court described it as having nautralised the approach adopted by the
Supreme Gourl of Appeal in § v Botha™™®. This section was also applied in
S v Mshumpa & Another'® where the Court, relying on its provisions,
imposed a 13 year non-parole-period of a total efective sentence of 21

wears impriscnment.

In a subsequent case of S v Pakane & Others'®®, the first reporled
Supreme Court of Appeal decision invaking the provisions of s 276B, the
Court, with reference to the approach and reservations expressed in 85 v
Botha'™ and § v Mhiakaza & Another'®, described this section as
reflecting the Legislature’s intention “.__ to address precisely the concems
raised therein'”' by clothing sentencing courls with powar to control the
minimum or actual peried to be served by a convicted person {although

controversy may neverlheless still remain in other aspecis alluded to in

"% See = 276B{2) of the Criminal Procedure Act 51 of 1977 as amended.

' Az prescribed in 8 276B(1)(b) of the Criminal Procedure Act 51 of 1877 as amended.
'™ Of the Criminal Procedure Act 51 of 1977 as amended.

mf Supra (0 2630

e Supra (0 152) paras 25 - 26,

%" Supra (n 163 para 87,

"™ 2008 (1) SACR 518 {SCA).

"™ Stpra {n 1521

" Sugra {n 152 & 154)

"™ In Botha supra {n 152) and in Mhiakaza supra in 152 and 154).
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Mhlakaza, such as positive fensions between senlencing objectives and

public resources)"'™.

In this case the Supreme Cour of Appeal ordered that the Second
Appellant serve a non-parcle-period of not less than ten years of an

effective 15 years imprisanment' ™,

Despite this acknowledgment that s 276E does indeed create a
heightened fensicn between the judiciary and the executive, by
sanctiocning judicial ntervention in imposing non-parole-periods, that
tension is resclved on the basis that courls will, guided by the reservations
expressed in S v Botha' ™ and in S v Mhlakaza'™, invoke these provisions
cnly In exceptional circumstances, and only inh those cases where the

abovestated jurisdictional requirements are present™®.

The provisions of s 2768 of the Criminal Procedure Act, 19777 are
also net in conflict with the provisions of § 73 of the Correctional 5ervices

Act, 1988'"" more pariculaily ss (6)a) and (b) and ss (7){c) thereof ™°

Y At 536f — 1, para 47.

" Para 46

Y Supra (n 152).

" Supra {n 152, 153).

""" See the considered and correst aparoach adopted by HJ) Erasmus J in $ v Witiams, S v
FPapier 2006 (2) SACR 101 (C) 108c-d, para 50, See atso Du Toil et al op &if 28100 where the
authors express the view that “. Pakane [5 v Pakane sopra (n 1683 is most cerainly no
authority for an approach that sentencing courts should as a matter of routing determing non-
parole-pericds as pravided for by 5 27GB"

T act 51 of 1977 as amended.

"™ Act 111 of 1998 as amendead.

'™ These subsections read as follows:
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“* where a

As the Court correctly pointed in § v Wiliams, § v Papisr
Courl, as parl of its sentence, wanted to make an crger regarding a non-
pargle-period, it had to do so in terms of s 2768 of the Criminal Procedure

Act, ig77'* - which is the source of its power for such an order — and not

in terms of s 73(7)c) or 73(8){a) of the Correctional Services Act, 1999"%,

These latter provisions of the Correctional Services Act, 1998'%

merely provided for what had to happen where a Court had, or had not,

(BGHal Subject o the provisions of parageaph (b)), a prisoner serving a determinate sentance
may nat be placed on parcle until such prisoner has served either the stipulated non-pasole-
period, or the rest of the sentence, bul parcle must be considered whenever g prisoner has
served 25 years of & sentence or cumulative sentences.

b} A persan who has been sentenced to -

() perodical imprisanment, must be detained periadically o a prison as prescribed by
regulatian;

(i} mnprisanment for corrective training, may be detained in a prison for a period of two years
and may not be placed on parcle until he or she has served at least 12 months:

(i} imprisanment for the prevention of cime, may be detained in a prison for a period of five

years and may nat be placed an parale unlil he or she has served at least two years and six
manths,;

[iv] life imprisanment, may not be placed on parole until he or she has sarved at least 25
years of the sentence but a priscner an reaching the age of 85 years may be placed an parcle if
he or she has served at least 15 years of such sentence:

(v} imprisonment contemplated in section S2(2) of the Crintinal Law Amendment Act, 1997
(At Mo 105 of 19973, may not be placed on parole unless he or she has served at least four fifths
of the term of impnsonment imposed or 25 years, whichever is the shorter, but the court, when
imposing imerscnment, may crder that the pniscner be considered for placement on parcle after
he or she has served bao thirds of such term

“Flla)

{E) .

{] If a person has been sentenced to imprisenment for -
fi} a definite pericd under section 276130} of ihe Crimmnal Procedurs Act;
{ie] imprizcnment under section 27811} of the said Act;
i) a pariod not exceeding five years as an alternative 1o a fine,

lhe person shall serve a1 [east a guarter of the effective sentences imposed or the non-
parcle-period, if any, whichever is the longer before being considered for placement
under correctional supervision, unless the cowrt has directed othermse”

"™ Supra {n 156} paras 13 and 15.

"' At 51 of 1977 as amended.

" At 111 of 1998 as amended.

"3 pct 111 of 1998 as amended.
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prascribed a non-parole-period in terms of s 276B of the Criminal

Procedure Act, 1977754

These pravisions of s 2768 of the Criminal Procedure Act, 1977 and s
73 of the Correctional Services Act, 1998 therefore complement each

other,

Sections 286A and 286B of ithe Criminal Procedure Act 51 of 1977

as amended by Act 105 of 1977

The Legislature has also addressed this tension between the Judiciary
and the Executive in respect of convicted persons who have been
declared "dangerous criminals''® and those who have been sentenced to
life imprisonment'®, which included the imposition of a discretionary life
sentence and the obligatory life sentence in terms of s 51 of the Criminal

¥ The Leqgislature has attempted to resoclve this

Law Amendment Act
tension by providing that, in the case of a dangercus criminal who has
been sentenced to an indefinite period of imprisonment, the cour is
authorised not only to impose a minimum term of imprisonment, but also
to direct that after such a persen has served that minimum period of

imprisonment, that he/she be brought back o the court for the cour to

consider and decide whether to place such a prisoner under correctional

* Act 51 of 1977 as amendad,

¥ See s 286A and s 286B of the Criminal Procedure Act 51 of 1977,

* In terms of both 5 276{1){b) read with 5 283 of the Criminal Procedure Act 51 of 1977,
7105 of 1897,
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supervision or on day parole or parcle, and for what period'™. In this
instance, the administrative and executive orgens of the state, nameiy the
Correctional Services end Parole Boerd (CSPB} duly assisted by the Case
Management Committee (CMC), has an advisory function only in the
sense that it could make recommendations to the courl in respect of the
granting of placement under carrectional supervision cr parole or day

1
parcie %

Similarly, in the case of a prisoner serving a sentence of life
imprisonment, it is the courd which is authorised to consider and decide
whether or not to grant day parole or parale In respect of such a priscner,
and the conditions attached to such day parole or parole'®. The CSPB in
this instance also fulfils merely an advisory function by making
recommendations to the cour on the granting of parole or day parole and

I The existence and

appropriate conditions of community corrections’
recognition of this tension has also led one commentator to advocate a
cautious approach by those who are autharised to consider early release,
which observation, alihough made in the context of the 1959 Correctional
Services Act, is equally applicable and valid in the contaxt of the
applicable provisions of the 1998 Correctionel Services Act. He remarked
as follows:

" See 5 2868 of lhe Criminal Procedure Act 51 of 1977, read with s T5{1)(k) of the Correctional
Services Act 111 of 1983,

M Sae = TSR of the Correcticnal Services Act 111 of 1855,

™ Qoction 75 of the Correctional Services Act 111 of 1098,

! See 5 75(1)(c} of the Correctional Services Act 111 of 1998,
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“The legai rules relating to early release are part of the external
aspects of prison law, for they aflect the terms of imprisonment
actually served by the prisoner rather than the conditions of
delention. One may therefore axpect that when cardy release is
being considered, careful attention will be paid to principles of
legality as developed in lhe law of criminal procedure and
administrative law. One may also expect that those who consider
early relezse will be conscious of the distinction between
sentencing law and prison law. |t follows that in order not to
undermine the authority of the sentencing courds, routine
intervantians in the terms of imprisonment to be served should be
limited and subject to predetermined maximums" ™%,

It is in this context that the powers and functions of those executive
and administrative functionarias and organs of state in the consideration

ang execution of early release must be approached, analysed and

undersiood.

Conclusion

The 1998 Correctional Services Act makes provision for various

mechanisms of early release of prisoners, befare the expiry of their actual

3
I,.L1.}3

term of imprsonment and imposed by the sentencing cou Farole is

one of these early release mechanisms created and provided for by the

1908 Correctional Servicas Act'™,

2 gap Wan Zyl Smit op it {n 26) 348

195

See the provisions referred to in notes 33 — 44 above,

" At 111 of 1988 as amended.
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Although there are cerain similarities between parole and thesa other
forms of eariy release mechanisma, parole differs from those mechanisms

in material respects.

The early release of prisoners on parole, and the subsequent creation
and imposition of non-parole periods, demonstrates a tensian within the
judicial and the executive relationship. Thal tension is resolved, in Sauth
Africa, on the basis that courts acknowledge and accept that its function
as a seniencing court is statutorily determined, that it is bound to that
sentencing jurisdiction and that, as a sentencing court, its function is o
impose the maximum sentence and that it should not as a general rule
prescribe to the executive branch of government as to how, and for how
long, convicted persons must be detained afler having served the
statutanly determined minimum period or the non-parole period of

W The courls should exercise the discretion and power

imprisonment
granted to it by the Legislatura in the form of 55 2768, 286A and 286B of
the Criminal Procedure Act, 1977 cautiously, only when expressly
authorised thereto by, and within the strict parameiers of, the empowering

legislation and only in exceptional circumstances'?,

"™ 5 v Mhlakaza and another 1907 (1) SACR 515 (SCA) 520h—: § v Botha 2006 (2} SACR 110
ﬁﬂﬁh] paras 25 - 28,

= Act 51 of 1977 as amended,

T8 v Wilisms; 8 v Papier 2006 (21 SACR 101 (C) para 15, See alzo Du Toit &f of ap cif (0 1481,
Az to what would canstitute “exceptional circumstances” angd how the South African courts
approach i, albeit predaminantly in the context of bail, see generally Du Toit et & ac o (n 148)
Service 38, 2008 9-45 ef seq and the cases referred 1o therein, inter alla 5 v Diamind; 5 v MWadia
& Chthers; 5 v Jouber!; 8 v Schistekal 1899 {2 SACR 51 (CC) naras P75 - 77, Sv Bothaen n
Arnder 2002 (1} SACR 223 (SCAY, 5w VWilioen 2002 [2) SACR 80 (SCA)} 5 v Bruinlies 2003 (2)
SACR 575 (SCA}, 5 v Scoti-Crossley 2007 (2) SACR 470 [SCAL 5 v © 1898 {2] SACR 721 (C)
724b-q. & v Mohamed 1999 (2] SACR 507 {C} 51%c-d.
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The executive on the other hand ought to, and should, exercise its
power with due regard to s constitutional obligaticns, including
acknowledging and adhering to the principle of legality, and in such a way

that it does not undermine the authority of the sentencing cours. '™

" Van Zyl Smit South Afvican Prison Law and Practice (1982} 348, See also Pharmacautical
Manufacturers Association of South Alvica and Analher' In re Ex Parle Presiten! of the Republic
af South Africa and Others 2002 (2} 5A 874 (CC).
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CHAPTER 3

THE PRACTICE OF PAROLE IN SOUTH AFRICA

Introduction

This chapter focuses specifically on the practice of parole in South Africa,
how it has evolved and changed over the years and tha role of tha various
participants in the parcle process, namely the prisoner, correctional
officials, the Case Management Committee {CMC), the Correclional
Superviston and Parole Board {CSPB), the Correctional Supervision and
Parole Review Board (CSPEB) and the Court. [t furher explores the
criteria and factors that played, and continue t0 play, a role in determining
whether or not a prisoner is eligible to be released on parole. This is done
by a comparative analysis of the practice of parole under the now
repealed 1859 Correctional Services Act', the repealed 1997 Parole and
Carrectional Supervision Matters Amendment Actz_. and the current 1298

Correctional Services Act®,

" The Correctional Services At 8 of 19540
* Act 8T of 1987,
* The Correctional Services Act 111 of 1998
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Historical context of parole in South Africa

In 1980, the release system reflected in Chapter VI of the Prisons Act 8 of
1859 was created and introduced by the Prisons Amendment Act 1880%
Prisun boards were replaced with release boards® Institutional
commitices were created to assist with, and facilitate, the assessment of
prisoners and to make recommendations to the release boards (previously
the priscn boards) regarding their eligibility to be released on probation or
parole®. The powers of the Commissioner were increased to release
prisoners on parole or probation and to grant special remission in special
deserving cases to cerlain prisoners at his own discretion’. A Release
Advisory Board was created (in addition to release boards) to advise the
Minister on matiers of policy, the possible release on parole or probation
of prisoners sentenced to life imprisonment and any other matter on which

the Minister needed advica®,

The maost significant development in penal policy and practice which
characterised this period was the creation of the release advisory board

which tempered. for the first time in the penal history of South Africa, the

* Prisans Amendment Act 22 of 1954,

"By = & of Amendment Act 22 of 1980,

® Saction 2 of Act 22 of 1980,

" Subsections 1-10 of Act 22 of 1980,

® Section B1A of the Prisons Act 8 of 1958 as amended by s 8 of Act 22 of 1980, This section
was substituted by 5 16 of Acl 122 of 1991 and repealed by = 21 of Act 68 of 1993,
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otherwise unfettered discretionary powers of the Minisier — lo release a

prisoner on parole or probation or not®,

The abave release system in terms of Chapter VI of the Prisons Act of
1959 was totally overhauled in the early 1990s'®. Correctional superyision
as a non-custodial form of punishment was introduced™.  The
Commissioner was also now empowered {o release certain prisoners from
imprisonment under correctional supervision in cerdain  prascribed

circumstances'’.

Moreover, the name of the Act was changed from the Prison Act of

1959 to the Correctional Services Act™.

The terminclogy was changed, which was reflected by the deletion of
certain definitions and the insertion of new terms and definitions'?. The
practice’® of giving almost all grisgners one third remission of sentence
and the blanket release on parole of prisoners after having served only

two thirds of their sentences was stopped. The mew 1959 Comrectional

% Section § of the Prisons Amendment Act 22 of 1980 which insertad & 1A of the Prisons Act & of
1959,

‘ Corractional Services Supervision Matters Amendment Act 122 of 1981 and Correctional
Services Amendment Act 83 of 1983, Van Zyl Smit 'Prisoners’ Rights' (1894] 5 South African
Human Righls Yearbook 279,

" Seciion 27610} and 5 276{1Yi) read with s 27643 of the Criminal Procedure Act 51 of 1877
as amended by Act 122 of 1947, Van Zyl Smit op ait {n 10),

1f Sean 11 above.

'* Seclion 33 of Prisons Amendment Act 122 of 1991,

" Seclion 1 of Act 8 of 1958 as amended by s 1 of Act 122 of 19891 and 5 1 of Act 68 of 1993,

" Wan Zyl Smit op cit (n 10) 279,
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Services Act in its amended form then provided in express terms that all
prisoners would be considered for parole after having served half of their

sentences'®.

Cne of the significant features of the 1983 Amendment Act was the

introduction of the credit system ™

It may not have been the intended objective of the cradit system, but it
created an administrative nightmare for the Department of Correctional
Services ('the DCS')'®. It also subverted the express intention behind s 65
of the 1858 Correctional Services Act to have prisoners considered for
parole only after having served half their sentences. It did that by
providing lhat prisoners could earn credits dependent on their overall
conduct and pedormance in prison, which would be converted into days.
Although the DCS was at pains to emphasise in their Manual and various
policy documents that these credits could not be used as of night by
grisoners 1o be released earlier, before axpiry of their prison terms, these
same policies and the 1958 Corractional Services Act, as amended by Act

63 of 1883, made provision for a prisoner's date for consideration to be

" Saction 65 of the 1959 Act. as amended by Act 68 of 1993

' Section 1 read with 5 22A of the 1959 Act, as amended by Act 68 of 1833,

'® This is borne out by the many policy directives regarding credits, its application and the manner
in which it must be awarded. that were issued over the years by the Office of the Matianal
Commissioner of Correclional Services, The wriler was also frequently engaged in litigation in
the High Court of South Africa. regarding these palicy directives and credits. and is therefors
aware that there was no unifarmity in Scuth African prisans, until now, regarding the interpretation
of these policy directives and the application of the Credit System. See also Van Zyl Emit op o
(n 16, n 18]
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released on parole, to be brought forward by the number of credits
earned’. A prisoner could hencefarth earn a maximum of credits equal to
ong third of his or her sentence, hence the referance to the one third
rule®. In effect, this resultad in many prisoners being eligitle to be
considered far parole afler having served only one third of their sentence
{it being half of their sentence afler deducting the one third gained as
credits!*’. The planners and drafters of the new release system in terms

of the amending legislation had clearly failed if their objective was the

? The Department of Correctional Service's Manual is described and referred to by them as thair
Carrectional Service Order and then followed Dy the applicable part, eg B {in Afrikaans, Diens
Order BY and dividad in different chaplers, designed in Roman figures, #ach chapter dealing with
and explaining a different aspect of prison administeation and regulation. The chapter dealing with
parole s Chapter VI, described and referanced as CS0B VI, and the specific policy dealing with
credits is described as Service Order 2, hence the full abbreviated reference for the specific
chapter in the Manual dealing with parole (Ch Y1), and than specifically wilth the awarding and
calculation of credits [Service Order 2) would be CS0B VH2) read with CS0B VI [1AN23 and 24)
— the latter policies dealt with the "Determination of Reahshe Parole Date’. The date of
consideraticn for parcle with & determinate sentence = said as follows:

VIP1ANZ24{al The date of consideration (half of sentence minus credits)

(i Al prisorers with determinate senlences must be considersd for parale afler
serving Y of their sentences minua credits The emphasis iz on consider and a
prisener is not automatically placed oul after completion of 12 of his sentence.

See also CSOE VI2Hakv) — where it is emphasised that the allocated credits cannet sharten the
imposed sentence; and {vi] wherein it is explicitly cautioned that credits cannat be claimed as of
right. However, a prisoner's righi to [ay a complaint or to make representations against a decision
of the instiwtional committee was acknowledged,

See also Palicy Document dated 30/09/1903, ref: 1/8/B: “Insake Beleidsaanpassing: Verbad op
Parolering len cpsigte van Sekere Misdade' (prohtbition against paroling in respect of centain
offences’; Policy document dated 23 Aprd 19298 ref 1/8/B; Oivision Placements and
Representations: 'Penalisation Factors: Applicable on Parole Boards and Delegated Officials’ by
Yenter, Commissioner: Correcticnal Serviges, Director Offender Palcy; Policy Docurment dated
14 Movember 19968 Ref 1/8/B: Division Plagements: ‘Re: Penabsing for escape from legal
detention when possible placing on parsle is considered by the Parcle Board by Korabie for
Commssioner: Correetional Services: CODC Functional Services: and Polcy Document dated 7
Movember 2002 Ref 1/8B: Prison Services: Consideration for Conversion of Imprisonment inta
Carreclions! Supervision in terms of & 276A(3) s 287(4)b) of Ihe Criminal Procedure Act, 1977
and CSA VI (1A)S)(2) (cc}/ SA W1 {1)(iv] {CCL

See also hitlpintranet des. cov zaiprison servicesiplacemeninew.htm: The New Flagement
Folicy: Department of Correctional Services” {aceassed an 27 Septambar 2004).

“CSOB ap it (n 19) VI (1AY24)a). Section 1 read with 5 224 and & 85 of the 1959 Correctional
Services Act. See alse Van Zyl Smit op ot (n 10, n 158).

‘' C50B op et {n 19 W1 (2) read with C50B VI (1A) 23-24 {n 18). See also s 1 read with s 224
read with s 65 of the 1958 Act as amended by Act 68 of 1983,
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removal of the one third rule. The introduclion of the ¢redit system had

effectively retained the one third rule?

The effect of these policy directives issued by the Commissioner
meant that cerain prisoners who had commifled certain defined serious
offences would be penalised more, resulting in fewer credits®. As a result,
such a prisoner might forfeit the opporunity of having his/iher
consideration date for parcle being brought forward™. As could be
expacted, the credit system was the subject of not only open revolt by
prisoners, which led to a Commission of BEnguiry lead by Mr Justice

Kriegler®, it was also the subject of many legal challenges®™

Anocther feature of the new release system® was the facl that despite
the introduction of parole boards {in contradistinction to release boards)?,

the discretionary power to decide whether or not to release a prisoner on

# wan Zyl Smnit op it {n 10) 279, See in particular CSOB VI [1AX23)d) where it is explcitly
stated: 'Nete: Irespective of credils allocated, no prisoner's period of consideration will be less
lhan ane third (173} of their tatal detention perieds. (Determinate sentences only}.'

“ See the Pelicy Directives dated 23 November 1994 ref 1/8/8 and 23 April 1998, ref 1/8B op o
(0 19).

Sec the Winckier case {n 26) and Mohamed case (n 28], [or an assaessment of the latter two
policy documents, one of 1994 and ancther of 1988 — which is not the subject of analysis here.
See also the palicy documents referred ta in i 19 above.

" Wan Zyl Smit ag it (n 10 n 15) referring to the prison uprisings and the findings of the Kriegler
Canmission,

% Wincklor v Minister of Correctional Services & Others 2001 {2} 5A 747 (C) Combrnsk &
Arncther v Minisler of Correctional Sanvices & Another 2001 (3 3A 338, Mohamed v Ministar of
Correcfional Services & Others 2003 (1) SA 1468 {C] and MWortie & Andere » Minister van
Homekliewa Diensta & Andere 2001 (3 34 422 (A) at 480). all of which deall with the policy
direclives issued by the Commissioner in 1834 and 1993 (referred to in n 23 above) and which
prescribed gerain penalisation factors for certain offences which invariably impacted negatively
an the number of credits a presoner could garn,

Llnder Act 68 of 1593

® Section 1 of the 1959 Correctional Services Act as amended by Act 88 of 1903,
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parole still vested with the Commissioner of Correclional Services, The

parole boards merely had an advisory function®”.

It was these aspects that the later Correctional Services Amendment
Act 87 of 1997 (the 1997 Amendment Act) sought to address by inter afia
deleting the definition of credits and repealing the entire credit system., It
also sought to increase the power of parcle boards in the decision-making

process relating to the eariier release of prisoners on parale™.

The substance of the 1997 Amendment Act was, however, re-enacted
in the 1998 Correctional Services Act’’. When comparing the provisions
of the 1997 Amendmeant Act and the new 1998 Correctional Services Act,

there are indesd vast similarities.

However, the release system as reflected in Chapter V| of the 1998
Correctional Services Act, including the composition of the structuras and
decision-making bodies within that system, as well as the procedures
contained in the current 1998 Correctional Services Act were radically

different from that contained in the release system in Chapter VI of the

* Section 1, 5, 5C. § 63 and 5 65 of the 1959 Carrectional Services Act as amended by Act 88 of
1883

T Section 1 read with 55 4, 7, 8. 8 and 11 of Act 87 of 1997, This 1997 Amendment Act was
ngver implemented untl 30 July 2004, when by Proclamation R, 38 of Governmen! Gazedite No
26628 of 30 July 2004, this whole Act, except ss #0-23. was repealed, The dates of
commencement of those ss 20-23 was sel as 1 Cclober 2004, which cainmided wilth the
cemmencement of the remainder of the provizions of the current Correctional Services Act 111 of
19948,

* var Zyl Smit op cit {n 10, n 15},
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1959 Correctional Services Act. A system collectively referred to as
community corrections has been introduced by the current 1998
Correctional Services Act, and parcle has been redefined to mean *... a

form of communily corrections under which a prisoner may be released

3

The basic ingredients or essential elements of parole reflected in
Crofton's ‘Intermediate Systemn’ consisting of {i} conditional release of 3
prisoner inte the community, {ii}) under supervision, {ii) with community
involvemnent to effect social integration, and (iv) revocation of parole for
breach of the conditions of parcle™ had been incorporated into the South
African penal system and inform the wvision and philcsophy of the
Department of Correctional Services (DCS) regarding parole in South
Africa™. The Cabinet of the Republic of South Africa has approved the
Depariment of Correctional Services' White Faper on Corrections in South
Africa®™. The DCS describes its parole policy, which it says is sometimes
erroneausly referred to as ‘a release policy', as: (i) directing the release of
an incarcerated offender; (i} under community correctional supervision;
{iii) subject to, and on the basis of, an underlaking by the parcles that

hefshe will not abscond and will comply with the conditions, including

F geglion 1 of the Correctional Services Act 111 of 1095

= Carney op off [(chapter 1, n 11); Abadinsky op ci (chanter 1, n 10, Goitfredson and Gottfredson
op cif ichapter 1, n 18).

* cap the White Paner an Carrectionz in Sauth Africa, Department of Correclional Services,
February 200%; pp ¥, 88, para 5.5, also referred to in chapter 1. n 22

* This While Paper has been descriked by the then Commissioner of Carrecticnal Services, L
Mii, as the principal strategic docoment aimed al directing the management and service provision
of the department owver the next wenty years and beyond.” The White Paper op of {n 34) 9.
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continued parlicipation in correctional and developmental programmes as
imposead by the Correctional Supervision and Parale Board: and {iv) which
gives effect to the principle of social reintegration of the offender as par of

the purpose of the correctional system™.

Parole in terms of the Correctional Services Act 8 of 1959 (“the 1959

Correclional Services Act”)

In order to fully appreciate the changes and development of legislation
dealing with parcle, full reference will have to be made to the relevant
provisions of the 1959 Comectional Services Act that applied until 1
Cclober 2004 when Chapters W[ and VIl of the 1998 Comrectional Services
Act commencad, and including the relevant policies and guidgelines which
will remain appiicable to prisoners sentenced to imprisonment before that

date, ¥’

Seclion 22A of lhe 1959 Correctional Service Act™ makes provision
for the allocation of crediis to a deserving prisoner.  These credits may
not exceed, but can amount Lo, a totel number of credits aqual to half of
the period of that prisoner's term of imprisonment. |t is awerded at

intervals of not more than 6 {six) months by the relevant Institutional

% White Paper an Corrections in South Africa, Depantment of Correclional Services, Febroary
2005 para 5.5, pp 8-140.

¥In terms of Proclamation R. 38, 2004 in Government Gazette No 26626, Val 469 dated 30 July
2004, See glso s 136 of Ihe Carrecticnal Services Act 111 of 1998,

\Which was insened by & 9 of the Correctional Services Amendment Act 68 of 1933,
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Commitlee™. These credits *... may be taken into account in determining
the date on which a parole board may consider the placement of such a

prisoner on parole"m.

Section 62 of the 1938 Correclional Services Act dealt with the
powers, functions and duties of institulional committees. The institutional
committee assessed each prisoner and then decided on the number of
credits if any, to be awarded to a prisoner. This committee also did the
actual allacation of the credits awarded. This assessment, decision and
allocation had to be dene at least once every six months™.  The
institutional committee also made recommendations to the Commissioner
of Correctional Services or his appointed and authorised delegated official,
reqarding any complaint the prisoner might have had but which fell outside

its {institutional commitiee's) jurisdiction?.

Section 62{3) furthermore conferred on the prisoner a procedural right
to ceppeal te the Commissioner against the decision of, or
recommendations by, the institutional committee.  To enable him lo

exercige this right, the prisoner had to be informed by the institutional

n terms of 3 62 of the Correctional Services Act 8 of 1955,

PSeetion 224(2) of the Correctional Services Act & of 1958, The definition of credits in terms of 5
1, as well as the whole of 5 224 of the Correctional Services AcL 8 of 1959 (ie the so-called credit
system) had been repealed in toto by the Parole and Correctional Supervision Amendment Act 87
of 1997, bul this Act had newver been promulgated and put intg effect. Mo reference te any form of
credit syslem is made in the new Correctional Services Act 111 of 1998, except in s 136 thereof,
the transitional provision. Until 1 October 2004 the credit system therefore had neither been
repealed nor abolished in terms of any existing andlor pramulgated legislation.

*'See 5 62{1) of the Correclional Services Act 8 of 1959,

¥See 5 62{2) of the Correclional Services Act 3 of 19549
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committee of the decision and/or recommendalion and the reasons for it.
The Commissioner, after having obltained and considered the verbal or
written remarks of the prisoner and instituticnal commitiee, could ratify,
amend, declare it {the decision} null and void andf/or replace that decision
with his own, provided that such decision could not adversely affect the
priscner™. No remedy was prescribed or existed (in terms of the 1959
Correctional Services Act) for the prisoner who disagreed with the
decision of the Commissionar, where the Commissioner had indeed
ratified (not amended or replaced) the decision of the institutional
committea, which decision was the subject of the appeal, despite the fact

that such ratification might indeed affect the prisoner adversely.

Section 63 dealt with the powers, functions and duties of Parole
Boards. Section 63{1)}a) required a Parole Board to give a special reporl
as required either by the Minister or the Commissicner of Correctional
Services having regard to the nature of the offence and any remarks made
by the Courl in question at the time of the imposition of sentence,  |is
report is further required, in terms of 5 €3{1)(a), 1o have regard to the
conduct, adaptation, training, aptitude, industry and physical and mental
state of a prisoner and the possibility of his/her relapse into crime. Section
63(1}b)ii) required a Parole Board to make recommendations to the
Commissioner regarding whether a prisoner should be placed on parole in

tarms of 5 65 of the 1959 Correctional Services Act.

¥ Section 62(3] of the Correctional Services Act 8 of 1958
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In terms of s §3 the Parole Board had to make recommendalions o
the Commissioner or the Minister, as the case may be, with regard to (a)
the placement of a person under correctional supervision who had been
sentenced to imprisonment in terms of s 276{1)i} andfor s 287(4])(a) of the
Criminal Procedure Act™, or whose sentence had been converted to
comectional supervision in terms of s 276A{e}ii} or 287{(4)}b) of the
Criminal Procedure Act® as amended: and (b) the placement of such
grisoner on parcle or day parole, and in the event of release of the
prisoner on parole being recommended, the period thereof, the

supervision therecf and the conditions of such placement.

The Parole Board was also required, in terms of 5 2868 of the Criminal
Procedure Act, 1977* to submit a report to the Court in respect of a
person who had been declared a dangerous person by the Count and who
had been sentenced to an indefinite perod of imprisonment, on a date
specified by the Cour. In terms of 5 2688 of the Criminal Pracedure Act,
1977%, itis the Courl {and rot the Commissionar of Comectional Services)
who decided on the date that such a dangerous criminal might bhe
considered for release on parole, and, if so, the conditions for releese of

such a prisoner on parole, or higfher further imprisgnmen.

Al 51 of 1977 as amended.
“ Ael 51 of 1977 a8 amended.
*® het 51 of 1977 as amended.
" Act 51 of 1977,
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Section 65 dealt with the release of prisoners and placement of
prisoners an parale, and since 1993, also dealt with special remission of
sentence of a prisoner and special measures for the reduction of the

prison popliation.*

The Commissioner was therefore vested with the discretionary power
to release a prisoner (other than a dangerous criminal) on parole. ™
Section 65(2) provided that a prisoner may, after a report submitted by the
FParole Board in terms of 5 63 had heen studied, be placed an parole
before the expirafion of bis term of imprisonment.  Before the
Commisgsioner exercised his discretion whether or not (o place a prisoner
an pargle, helshe was required to consider the relevant report from the
Parole Board submitted in terms of s 83°°. It is accordingly clear from a
reading of the relevant provisions of the 1959 Correctional Services Act
that a necessary pre-condition to the Commissioner or his duly delegated
official exercising his/her discretion whether ar not to place a priscner on
parole, was that the relevant repcrl from the Farole Board be considered.
The Parole Board itself therefore played a limited yet imporlant and
necessary role in the decision whether or not a prisoner was to be placed
on parole. It must be clear that in terms of the provisions of the 1859

Carrectional Services Act the Parole Board itself had no discretion’ as to

““See ¢ 65 as amended by 5 21 of the Carrectional Services Amendment Act 65 of 1093,
“See s B5(2) read with s 83(1) of the Correctional Services Act 8 of 1955,
* Ser s 85(8) of the Correctional Services Act 8 of 1859 which provided for this in clear terms.
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whether or not a prisoner is to be released on parole. It was therefore
possible that a Parole Beard may not recommend that a prisoner be
released on parole but that the Commissioner nevertheless decides, after
having considered the Parcle Board's report, to place a prisonar on parole
as from a data defermined by him in accordance with 5 85{8) of the 1959
Correctional Services Act or vice versa®. The Parcle Board could not
give legal or statutory effect to ils recommendation. The 1859

Correctional Services Act simply did not make provision for this.

The Commissioner, in contrast to the Parole Board, however, had a
discretion whether or not to release a prisoner on parole, after considering
a report from a Parole Board submitted in terms of 5 63, acting in terms of
s 65(8) of the 1959 Carrectional Services Act,  In Gofdberg & Others v
Minister of Prisons & Others™, the Appellate Division {as the Supreme
Court of Appeal was then known) stated that the Act and the Regulations™
provided for a wide range of powers to be exercised by the Commissiongr
and members of the prison service in connection with the administration of
prisons. Virtually every power involved the exercise of some greater or
lesser measure of discretion. In some instances a great latitude of

choice is |eft to the person charged with the duty of exercising a parlicular

i Although this did not happen often, there s at keast one reported incident where the Parale
Board recommended parale but the Commissioner refused to fallow this recommendation, in
Winckier & Oihers v Minisfar of Correctional Services and Others 2001 (23 5A 747 {C)

2197901} SA 14 (A) al 31 H,

* This refers to the Correctional Services Act & of 1059 and the Regulations promulgated
thereunder.
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discretionary power; he may virtually have complete freedom in the

exercise of fis discretion as to whether, whan and in what manner he will

RLE)

act The Court {in the Goldberg matter} commented that the

Commissioner acls in a purely administrative capacity, and the cnly
statutory limitation on his power is that a determination made by him shall
not be inconsistent with the provisions of the Act, the Regulations or any
order of the Count® ;
“If therefore, the Commissioner on considerations of expediency
and policy, determines the manner in which prischers, or any
category or ene of them, is to be employed. trained or treated, a
court of law is not, in my opinion. empowered to enter upon a

review of his conduct, provided that it is not inconsistent with the
provisions of the Act, the Regulations or any order of a court.”

In his dissenting judgment, Corbett J A, {as he was then, since retired
as Chief Justice of the Supreme Court of Appeal of South Africa)
commented as follows™:
“An exercise of a discretion is assailable in a court of law where it is
shown that the parly in whom it is vested acted mala fide or from
ulterior mative or failed to apply his mind in the matter.... In this
context “ulterior motive” does not necessarily connete a sinister
motivation: it can relate simply to the case where for instance, a
person or body vested by statute with the discreticnary power use it
for a purpose not expressly or impliedly authorised by the statutory
enactment.”

The Commissioner was also vested with the discretionary power to cancel

or amend any condition of parcle or add new conditions at any time, but

subject to the parclee being given notice by the Commissioner of his

AL 34A.
AL 34A.
* AL4BD.
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general intention and being afforded an opporlunity to be heard in respect
of the proposed action of the Commissioner. Mo furlher remedy, in this
context, was afforded the parclee except insofar 33 the Commissioner had
to give reasons to the affected prisoner for his action.”  Where a
parolee’s parole conditions had been amended by the Commissioner and
such parolee did not accept any of the amended conditions, his parole
would be cancelled, a warrant for his arrest would be issued and he had to
serve the remainder of his prison term®®. The Commissioner retained that
discretionary power, to, once again end at a later stage, place such a
grisoner on parcle, but, again, only if he accepted the amended

conditions ™

The failure by the parclee to observe a condition of hisfther parole
could lead to a withdrawal (partial or complete) of such a parclee's pamole
by the Commissioner, but cnly if the Commissioner was satisfied that the
priscner has indeed failed to observe a condition of parcle™. The
procedure envisaged was that a warrant for the arrest of the prisoner
would be issued by the Commisstoner, which could be executed by any
peace officer (police, correctional official etc.) whereupon the prisoner

cauld be provisionally detained in prison, until the Commissioner had

* Section 65(3)(b)i} and (i) of the Correctional Services Act 8 of 1959,

“ Section 85 3(bYiii) of the Carreclional Services Act § of 1958,

“8ea s BH{ULWE] of the Correctional Services Act 8 of 1858, See also in this context Korran v
Wiltermse N.O, 1997 (93 BCLR 1287 {C) at 1278 F— per Van Deventer J, aiso renorted as Roman
v Williarns N.O. 1988 (1) SA 270 (C).

Wgee s B5[3)c) and {d) of the Correclional Services Acl & of 1950,
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heard the prisoner and had had suficient opporlunity to hear other
evidence in this regard®.  This had to be done within 72 hours of such
detention®*.  The power to make a decision regarding a breach or
otherwise of a condition of parole by a paroles and hisiher withdrawal of

parole vested solely with the Commissioner™.

The general ruie of practice applicable at the time was contained in
subsection 4 of s 65 of the 1959 Correclional Service Act. It provided that
a prisoner, including a person sentenced o imprisonment for correctional
training ar for the pravention of crime had to be considered for placement
on parole when she/he had served half of histher term of imprisonment.
Although this provision was phrased in the negative form, in practice, it
meant that, if 2 prisoner had complied with the requirements for placement
on parole at half of his/her term of imprisonment, he/she would invarably
be placed cn parcle. For all categories of sentenced prisoners, except
those sentenced to life impriscnment, the Commissioner was vested with
the discretion whether or not to place such a prisoner on parole, after

consideration of a reper by the Parole Board®™

Since 1993%, in the case of prisoners sentenced to life imprisonment, the

Parole Board was required to submit a prognosis report to the Minister

" S n A3 ol the Correctional Servives Act § ol 0950,
= Section G303y of the Correetional Services Act & of 1050,
& Sectunn B5{3) of the Corractional Services Act 8 of 1085
* Sertion E504), G5(7), 65(8} and E5{D) of the Correctional Services Act 8 of 1043,
“In terns of the Correctional Services Amendment Act 68 of 1993,
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who was requested to refer the matter to the National Advisory Council,
This latter Council had to, after consideration, advise the Minister
regarding the possible placement on parole of such a prisoner.  The
Minister could then order the placement of such a prisoner on parole,
subject to any conditicn which he/she might determine, and from a date
determined by him.  Such parole and the conditions imposed, were

operative and applicable until the parolee’s (prisoner's) death.®®

The date on which consideration could be given to whether ¢ prisoner
may be placed on parole (which in practice was usually half the prison
term) might be brought forward by the number of credits garned by the

¥ This provision was envisaged as an incentive to seemingly

prisoner
encourage goed discipline and order amongst prisoners and to enhance,
in the process, good prison administraticn.  In doing so, the prisoners
might earn "credits™ which could bring forward their assessment date for
pamleﬁa. In this sense, and depending on a positive prognosis and
recommendation, these credits could result in the early release of these

prisoners™.  This resulted in a practice that developed that a prisoner

would normally be released on parole after having served one third of his

¥ Sention 658} (E) and {7] of the Correclional Services Act 8 of 1958, This lalier provision was
inrgducedfenacted by 5 21 of the Correctional Services Amendmenl Act 58 of 1993,

c‘ Sees 5 85(4) of the Correctional Services Act 8 of 1455,

® Zee CSOB VI {2)aXiHiv) op ot (n 18). See also an unpublished boeilet compiled at the lime
by Bosman Chapter Vi (Placement / Refease), Parole Board (1909},

“See 5 65(4) of the Carrectional Services Act & of 1858, See also CSOB VIZKaiil—(n). See
alzg Wan Zyl Smit Soutt African Prison Law and Practice (1992
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ar her sentence {the so-called 'one third rule’).™ It is this provision which
has prompted many a prisoner to asserl that he/she had earned ‘encugh
credits’ {amounting to more than half of histher term of imprisonment) to
be released on pargle. This is also the provision which has not anly
caused the Deparment of Correctional Services innumerable problems
but has also been in many instances, the subject of litigation by the
prisoner against the Depaniment of Correctional Services.  This litigation
was often premised on the argument, incorrectly, that the number of
credits earnad by the prisoner would entitle such a prisoner to be released
an parole earlier, on a date roughly calculated to be the date of his actual
expiry of his prison term minus the total number of credits earned by such

a prisoner. |

34, The assessment of the prisoner for parole under the 1959

Correctional Services Act

" van Zyl Smit Souit African Prison Law and Praclice {1892 362 where the author states: ‘The
general rule is that prisgners may be refeased on parcle afler they have served one third of their
sentence.’ See alsa CSOB VI{2)iiHbb), and CSOB IV(2)iikiv)aa).

VGee CSOB WVI2Walv) op oif (n 1922, n 68) which clearly slates that credits do nat shorten the
prison sentence imposed by the Court. See alse the Cape Provingial Division of the High Court
unreported cases of Johan Carf Van Der Merwe v Minister of Correclional Services and fwo
others Cape High Court Case Number S040/1983 (a matter which was sel down for urgent
hearing on 19 Jung 1883, but which has subsequently been postponed sine die) Jackson
Mbolane v Minmter of Comrectional Services sod Ofhers, Cape High Court Case number
826219599 whergin Hlophe DJP {as he lhen was) dismissed Mr Mbulane’s application 1o be
released on parole before the expiry of his prison term. See also Winckler & Qthers v Minister
of Correctional Services gnd Others 2001 (2) SA 747 (C). See also the cases of Sidney Hew,
Hifbrown Yeki and Baba Siquess {appiicants) v Mimster of Correctional Services and iwa ofhers,
Cape High Court case nos 486372002 and 48741/2002. On 14 September 2002 and before
Griesel J, these matters were postponed sive dig 1 enable appleants o amend and'or
supplement their defective papers. Both these apphcations have subsequently been dismissed
by Meer J as being without any factual andior legal foundation to sustain a case for carlier
release from prison, ie before the expiration of their actual terms of imprisonment.
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General

Two crucial aspects need to be emphasised in the context of the
assessment of a prisoner for parole in terms of the 1959 Correctional
Services Act. The first aspect is the assessment date for placement of the
prisoner on parcle by the Pamle Board, and the accompanying impact of
lhe amount of credits earned by the prisoner as awarded by the
institutional commiltee. The second aspect is the actual assessment
procedure itself as prescribed in the manual for the Department of
Correctional Services {'the CSOB'Y? and the policy directives and

guidelines issued by the Commissionet.

In practice a sentenced priscner first appeared before the institutional
commitiee, after having served three months of his prison term {if his
sentence was more than six months but less than two years}). Where his
sentence was two years ar longer, it would be at intervals which do not

axceed six months™.

Based on this interview session with the prisoner the institutional

committee had then allocated or awarded an amount of credits to the

7 See CEOE IV{1} and (2} ap cit (n 19, n B8],
3 CSOB VI (2)(BHi- {iil) op it (n 19, n 68].
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prisoner, following the criteria laid dowr in the Jlaw’® and set out in more
detzil in the CSOB™. Where a prisoner disagrees andfor is aggrieved with
the amount of credits awarded to himiher by the institutional committee,
hefshe can lay a complaint to that efect by noting it and registering it in
the complaints register. The Head of the Prison must then obtain the
complete response of the chairperson of the instituticnal committee.
Thereafler and after having evaluated and assessed the information at his
disposal, the Head of the Prison then makes a decision in accordance with
the provisions of s 62(3) of the 1959 Gorrectional Services Act™ The
prisonar must acknowledge in writing that the decision had been

communicated to him/her by the instituticnal commitlee.

Based on the number of credits awarded to the prisoner, bafshe is
then allocated an assessment date by the institutional commitiee, which

infermation is recorded and filed in the prisoner's file™™.

The priscner then physically appears before the Parole Board on the
assessment date’®. The Parcle Board then has to decide whether the
prisoner is a suitable candidata for ptacement on parole, based on the
information contained in the prisoner's file, and taking into consideration

the reprasentations, if any, by or on behalf of the prisoner, and the

" See 55 22A and 65 read with s 1 of the Correctional Services Act 8 of 1959,
 Ser n 18-22, n 68,

"See CSOB VIZ)elivi-{iv) op it (n 68).
"In accordance with CSOB VI{1){civ){aa) op &it (n 19—22, n B8).

% Ihid
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relevant and applicable |egal principles and the quidelines set out in the
CSOB™.  This is usually done in the form of a hearing or interview, on
scheduled dates where the prisoner, with®™ or without her/his legal
representative, appears before the panel of the Pargle Board®. Legal
representation for priscners has only been available since the enactment
of the 1993 Constitution™.  In 2004 cerlain parole boards would still not
allow prisoners to be ieqally represented at or during parole hearings®.
The prisoner is then given an oppofunity of addressing the pangl and/or
to hand in any documents/statements centaining positive information
about himself and/ocr motivations (from his family, previous employers,
religious counsellors) which could assist him in being considered
favourably by the Parole Board for placement on parole. Thereafier, the
Parole Board adjourns to consider all the relevant information including

the reporl and recommendations of the institutional committee,  After

" Ihid.

*21f such a prisoner could affard a legal representative.

*" See generally, CSOB VI 1){c) and {d) og ot (n 19=22. n 65 and n 77),

* In accordance with 5 25(1%c) of the Conslitution Act 200 of 1993, The author has learnt that the
tdinister has recently issued a new directive to all Correctional Sugervision and Parale Boards in
tarms wheraof no legal representation at parole board hearings iz allowed, The [zgal services
department of the DCS was reluclant to give the author @ copy of this directive, This policy, H
challenged, is bound ta be set aside by the court o the basis that it viclates a prisoner's or any
person’s right to legal representalion guaranteed in s 35(2%a) and (B} of the Constitulion Act 108
of 1996

¥ In Malmesbury Prison, for example, no legal representation was allowed at such hearings wntil
the commencement of Chapters 1V, V1 and VI af the Correctional Services Act 111 of 1998 on 1
Oclober 2004, The author leart this during a consultation session in a pending matter at the
lime, invofyving the Dapartment of Correclional Services, wherein he acted as counsel for the
Minister of Correctional Services during 2004,  The position presently is thal no  legsi
representation is allowed at pargle board hearings in terms of the aforestated policy directive
issued by the Minister. The author has also been advised thus by the current Chairperson of the
Malmesbury CSPB in and around 20 November 2008, afler the author has submitted a written
apphcatian for legal representalion on behalf of a prisaner, L Kinnear, in the latter's application Lo
be released on parole, dated 24 November 2008 and submitled to the Malmesbury CSFB on 25
Movemnber 200
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having ¢considered all the relevant mformation concerming the prisoner, the
Parole Board makes a recommendaltion based on the facts at its disposal,
contained in a report, to the delegated official {ie the person authorised by
the Commissioner) ar the Commissioner, whether or nat the prisonar
should be placed cn parole"“. A copy of this report with the
recommendation, which cannot be amended without the intervention of
the full Parole Board™ must, on request. be made available to the
priconer.  The delegated official or the Commissioner, then, after
consideration of the repor containing the recommendalion, and any other
refevant information at his/her disposal, makes the decision whether or nat
to release the prisoner on parole and, if so, ocn which date and under
which conditions. Appropriate conditions are also contained in the repori
and recommendations of the Parole Beard. ® The only recourse which an
aggrieved prisoner has against this process is either to make
representations to the delegated official andfor the Commissioner®. In
practice it seldom happened that the delegated official or the
Commissioner interferad or deviated from tha recommendation by the
Parole Board®™, One internal protective mechanism, for such a prisoner
however, is the requirement by the Commissioner or the delegated official

that the FParole Board must furnish reasons ko himdher in 2 case where the

M 508 VILTC) and CSOB VIE1)g) op cif {n 19-22, n B5).

" E50B VIL el B) op ot tn 19-22, ni B5).

"“The author was furnished with this information during consultation sessions with authorised
afficials of the Department of Correctional Services in the course of preparing for litigation
instituted by prisoners against the Minister/Commissioner of Correctional Services.

¥ sees G2¢31 of the Correctional Semvices Act 8 of 1952

* See also the discussion above with reference tan 51,
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EBoard had recommended that a prisoner must not be placed on pamoie
after having served the usual half of hisfher sentence or must be placed

on parole on a laler date than at half the sentence.®

This does not mean that the delegated official or the Commissioner
may not deviate from the Parole Beard's recommendation in any parlicular
mnstance. it remains the Commissioner who ultimately retains the
discretionary powar whathar or rnot, in his scle discretion, to release a
prisoner on parole. In practice it has indeed happened that the
Commissioner {or his delegated official) has refused to accept the
recommendation of a paricular Parole Board, to place certain prisoners

on parmlegn.

342 The assessment date

In evaluating and examining the ‘assessment date’ for possible placement

on the parole of a prisoner, a distinction must also be drawn belween

o508 VI (bR, IO nyecii) read with YK2)(a)(i) e o# (0 1922, n £5), This is in
accordance wath the prisoners procedural right to "appeal” 1o the Commissioner againsl a
negalive recommendation by the Institutional Committee or the Parale Board in terms of 5 §2(3)
of the Correctional Service Ao § of 1959,

* For example, in Wingkier and Others v Mimster of Correctional Services and Others 2001 (2)
SA 747 [(C) the prisaners (Applicants) were three white, wel-known, wealthy and well-educated
aceountants who had alt been sentenced in the Cape High Court. after a protracted investigatian
and a trial. to long lerms of imprisanment. Afler hawving considered the infarmalion placed befare
them concerming these three prisoners, the Parole Board recaommeanded parole in respect of all
three of them. The delegated official, after careful consideration of these recommendations and
all relevant information concerning the offence committed by the Applcants and the sentences
imposed, decided not to follow the Farole Board's recommendation to place these three
applicants on parcle at that particular lime. When the Commissigner deviated from the Parole
Board’s recommendations, and refused to place them on parole, they approached the Cape High
Court, an an urgent basis to review and zet aside this decision by the Commissioner, an various
grounds,  Their application was subsequently dismissed with costs.  See alsg the discussion
above with reference to n 51,
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fa)  the pre-1294 period which would be the era under the ‘old release
policy priar to the introduction of the credit system by the
Correclional Services Amendment Act®';

{b) the posi-1893 pericd, which would be the period after the
introduction of the credit system by virlue of s 22A of the 1959
Correctional Services Act™, which was then referred to as the new

release policy™, until 30 September 2004

{c) the period under the new and current legislation of 1998% which

would be from 1 October 2004

Under the 'old release policy’ (pre-1994 period), as a general rule,
priscners were considered for placement on parcle after expiry of half of
their term of imprisonment%. Althcugh it did net mean that at such date a

prisoner had to be released on parole automatically, it ofien happened

* Act 88 of 1993,
* Act & of 1055, Seclion 224 was inlreduced by s 21 of the Comectional Services Amendment
Aot 88 of 1993

**See Palicy Directive dated 30 September 1993, ref 1/8/B (signed HJ) Brayn). See also Palicy
Directive dated 23 Movember 1984, ref /8B and 23 Apnl 1928, ref U8B, which was also
referred 1o and formed part of the recards, in Winckier snd Others v Minister of Correctional
Services and Others 2001 (23 SA 747 (C), Combrinch v Minister of Correclional Services 20001 {3)
58338 (0] (see n 23—24 above),

*The relevant provisionts under the Correctional Servicss Act 111 of 19238, Chapters 1V, %] and
VIl had been put inle operation as from 1 October 2004, See also Polioy Directive Reference
1SE dalted 18 August 2004 issued by the Department of Correctional Services. The award of
aredits 15 dealt wath and explained generally in CEOE VI(2)

“Which was als0 required by law - see s 65 of the Correctional Services Act 8 of 1959, befare its
ameandment.
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where a prisoner has applied to be released and placed on pargle, that
such application was generally granted. This was obviously in the
discretion of the Commissioner or his/her delegated cficial and subject to
the prisoners complying with the relevant and necessary requirements for
otacement on parcle. Whera such release was not recommended by the
Parole Board, the Board had o give reasons for its decision to the

delegated official or the Commissioner.®

After the introduclion of s 22A of the 1959 Correctional Services Act
which introduced the credit system in late 1993 and which was
implemented in 1984,% the allocation of credits to a prisoner by the
institutional commiltee of a prison had the practical effect of bringing
forward the assessment date.®® Thus a prisoner who, for example, was
sentenced o six years imprisonment would usually have been assessed
after having served half of his sentence (i.e. three years into his
sentence). I such a prisoner had been awarded sufficiant credits, his or
her assessment for parcle eligibility could then take place before the
expiry of three years, since the number of credits earned had to be
subtracted from the three {3} years, which would then be the prisoner's

earlier assessment date which in practice could, and oflen does, result in

%ope CSOB VI{2)a)h). See also n &5 above,

oee s 224 read with s 1 and s 83 of the Correctional Services Act & of 1958 See alza SSOB VI
(&), Policy directives daled 20 September 1883 and 23 Novernber 1994 (n 89); Policy Directive
dated 23 April 1948 (n 19}, See alzo While Paper cn Corrections in Scuth Africa. February 2005,
Departtment of Correctional Services p 47 para 2.6 3 ! seq.

®oee CSOB VI (2) op cif (n 19). See also s 1 of the Caorrectional Services Act 8 of 1959, where
credits’ is deflined as *... the days and months contemplated in 5 228{2)"
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such a prisoner becoming eligible for parcle before having served half of

od

hisiher sentence The philoscphy behind the credit system was clearly

based on 3 rehabilitative ideal, serving as an incentive for the prisoner to
work towards his earflier release from prison, albeit under cenain and

specified conditions of placement on parole.'”

The backlash of this system in South Africa which the drafters clearly
had mot joreseen or were not mindful of at the time, was the strong
community reaction against early release of prisoners, in the context of a
perceived increasing criminality, especially in relation to increased violent,
sexual and aggressive crimes in South Africa in general.  This
necessitated cioser scruting and consideration of the parole policy by the
Deparment of Correclional Services and attempts to implement it on a

more of less uniform basis throughout the country, ™’

The eHect was, firstly, that the deparment then devised a formula or

new policy in terms whereof the interests and safety of the community was

* See CSOB VI {2) op ot {n 19} Policy directives dated 23 November 1094 and 23 April 1998 oo
ot (0 19, 8,

"“See CSOB VI {2) op off (n 19). This philosaphical approach was of course not exclusive to
Sputh Africa. || was alsg part of the correctional process in prisens in India ard England and
urderpinned the rationale of awarding goad time credits in the American penal sysiem. This s
demaonstrated by the cases, infer alia, referred 1o in Chapter 1 {n 2—8) and in Chapter & Parole;
ls it a Right or Privilege? ZSee also Moses "Farale; |5 it a Right of Privilepe?' (2003) 19 SA/HA
263277, Ses, generally, Hudsan Penal Policy and Social Justice {1883} 43, 143, 164—165;
Gottfriedsan and Getffriedsen 'Decizion Making in Criminal Juslice: Towards the Rational
Exercize of Discretion' {1988) 3 Law, Sociefy and Polfcy 2™ Ed 220-232; Abadinsky Frobation
and Fargla, Theory and Practice (1977 1-25, 158181, 188—-171.

"MSee Directives from Head Office of the Department of Correctional Services in Pratoria dated 4
February 1987 and 17 May 1997 op of (0 124). The latter document noted inter alia the
continuaus public outlcry regarding sexual asssults an women.




111

emphasised as ... the first priority in this process’.'™ Accordingly,

prisoners who had been convicted of committing serious offences and
senlenced to imprisonment would only be seriously considered for
placement on parole afler expiry of at least 3 of his/her sentence. 1t did
not mean that such a prisoner was not assessed and considerad for
parcle at earlier intervals, and in accordance with the allocated credits, but

histher effective release and placement on parole could only lake place

after having served at least ¥% of his/her sentence.'®

Secondly, and as could be expected in the circumstances, the

Legislature intervened by enacting the Parole and Correctional

?1[3-'!

Supervision Amendment Act, 199 which sgught to repaal s 1 of the

19548 Correctional Services Act, which referred to credits, and s 224 of the

said Act, which entitled a prisoner to earn credits. This 1997 Amendment

105
h

Act sought to abolish™, with immediate effect, the credit sysiem

““poligy Directive dated 4 February 1997 op o {n 124).

" Sen Directive dated 23 Movember 1994, and Direclive dated 23 April 1998 op cit (n 23, 89).
The wording of the relevant policy directives was unfartunately very conlusing in that it created
he impression that priscners would be considered for parcle only after having served at least 314
or 4S of their senlences, whichever the case may be. That could certainky not have bean the
intenticn of the draflers. Such a literal interpretation would mean that the Department was acking
in breach of the law {s 65 of lhe Correchional Services Act 8 of 1959) which stipulated that such
cansideration ought to be dane aher prisoners have served half of their sentences. This formed
the subject matter of gl le2ast four urgent appheations in the Cape High Court (referred ta i n 71
abiéwve} brought by prisoners against the MinisterCommissioner (Provincial Comnrissianer) of
Correctional Services for making this ‘new’ policy applicakle to them; See n 26 above and the
cases referred o thersin, See also n BO and 68 above.

‘™ Parole and Carrectional Supervision Amendment Act 87 af 1997 ~ referred to hareinafter as
the 1997 Amendment Aol See also n 40 above.

"™See the headnote \v the 1997 Amerdment Act and s 24 thereof, which is an important
provision, and s 1 o and ineluding s 22 thereof, which introduced for the first time in the history of
penal legislation in South Alrica, direst jodicial contrel ever the release or non-release of
sentenced priseners on parele. It sooght 1o amend the Criminal Procedure Azt 51 of 1977, by
inserting 5 276E which makes provision for “Fixing of a non-parole period’. See also s 2T6B{1)(a)
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applicable to sentenced priscners.

The assessment of prisoners and the assessment criteria for parole

eligibility

One of the most siriking aspects of this system is the fact that s 22A of the
19589 Correctional Services Act set out in clear terms the requirements o
be met by the prisoner for every credit, the intervals at which the
assessments had to be done and the factors to be taken into account by
the Instituticnal Committee in awarding the credits. This was positive from
a prisoners’ rghts point of view (for its legal cerlainty which is in
accordance with the principle of legality). In addition to these guidelines, a
hody of rules had been developed by the Deparment of Correctional
Services which were reflected in Chapter VI of the Correctional Service
Orders'™ using the relevant provisions of the Act as a basis for setting
out, in written form, the various factors and criteria for assessment of a
prisoner.  The institutional committees and the Parole Boards of the

respective prisons were guided by these guidelines and rutes™,

It appears that the objectives of the credit system were twofold'™:

Firstly, to influence a prisoner's conduct and adaptability in the prison

of the Crimmal Procedure Act 51 of 1877 as amended by the 1997 Amendment Act.
F CSOB VIt and (2] op oit (n 19).

" Ibid. See also Van Zyl Smit o of {n 15).

U CSOE VI(Z) op it (n 190
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system positively and to promote such conduct; and, secondly, {0 serve as
an incentive to the prscner to participate activety in a multi-disciplinary
programme and to display initiative, especially in the context of performing

labour relaled matlers.

It was also stipulated in the CSOB™ that credits could not be
demanded as of right by prisoners. Credits also did not have the effect of
shortening a prisonear's actual prison sentence imposed by the Court, but
they did have the effect of enabling a priscner to be considered for parole
at an earlier date than his narmal assessment date without the credits' ™.
As a consequence it could lead to the prisoner being recommended far
parole at an earlier assessment dale by the nstitutional Commities, to the
Farole Board, The Parole Board would invariably foliow  the
recommendations of the [Institutional Committee.  In those instances
where it did not accept such recormmendation, it would be obliged to
furnish reasons to the delegated ofiiciat, or the Commissioner, for not
recommending placement on parole at such earlier assessment date of
the prisoner.”"’ It was alsc emphasised that the allocated credits were not
the only criterion far considering the placement of a prisocner on parole, but
had to be considered by the Parcle Board in conjunction with factors soeh
as & prisoner's general prognosis, available support systems in the

community and other relevant factors which might play a role in the Parole

P CEOR VI N, read with CSOB WICnXiiebi(); VI(H)n ko)) and VI{2)(ai) op cit (n 19).
Y CSOB VI[2Hal(v} op ot (n 19)
N CSOB WI[1AY 15 para d {al 35) op cif [n 19}, See alsp n 19-22, 66 ahove,
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Board making a cerlain recommendation to the delegated official, or the
Commissioner'’>. The delegated oNicial or the Commissioner, afler
fulher consideration of these recommendations by the Parole Board,

made the actual decision whether to place a prisoner on parale or not,"™

For purposes of allocating credits and the determination of an
assessment date*'?, the following period of imprisonment was given to the
following sentences - in the case of habitual criminals @ 10 years and six
months; in the case of life sentences ;| 20 years, whereafter such a
prisoner could be considered for placement on parole. In the case of
tiabitual crimimals, the prisonear could only be considerad for placement on
parole after having servad a period of seven years of imprisonment
notwithstanding the number of credits =arned by such a prisoner. A
parson sentenced to corrective training would be considered for parcle at
half of histher sentence served minus the amount of credits earnad, which
would be a period of four years minus credits and in the case of a person

sentenced for prevention of crime, at eight years minus credits.

Cerain maximum penalisation periods had been determined for different

kinds of disciplinary transgressicns andfor criminal offences committed by

" CSOB VI14A) 15 para d {at 35}, CSOB VI(2ia)iv} ap ot {n 19,

"I Sechon 63 read with 5 63 of the Correctional Services Act & of 1959

TS0 VINTAMS para d (at 35} read with ©508 YE2Xa)y) op of (n 18), Whereas these
perinds were prescribed and regulaled by policy as explained in the CS0B under the Correchonal
Services Act 8 of 1852, it iz presently determined by statute in terms of 3 T3 of the Correctional
Services Act 111 of 1988,
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prisoners while in prison, as well as for negative factors relating to the

"5 These penalisation periods would then ba,

oHence and the prisoner
depending on the assessment by the relevant institutional committee,
added to the date that the prisoner might become eligible for placement on
parole. |n practice, this may resull in the date upon which a prisoner might
become eligible for parcle being extended by the period equal to the

penalisation period’®.

S0, for example, it had been determined that the penalisation factor for
multiple ofences having been committed by the prisoner would be one
muonth, and if they were multiple offences of a similar kind, the penalisation
factor would automatically be two months'”. Far a previous conviction, it
would be one month'™, but for an aggressive/sexual previous offence it
would automatically be two months. DBepending on the frequency of the
commission of the offences, the prisoner could be penalised by as much
as six menths if the offences were commitied in a pericd of less than two
vears of each other™. However, no penalisation would occur if the period
between the first offence commilted and the second offence committed
exceeded ten years12°. Mon-observation of the conditions of a suspended

sentence would have a penalisation pericd of three months per

"t CSOB VI [1AN23)e)(h]; (1429 op oif {n 18). See alsc Poiicy Directive dated 23/04/98 rof
;1::-&’5 ard its Annexure A, 1-7 [referred toin n 23 above).

 fhid.
' CSOB ML (1A} 25)(eii) op cit (n 19} 58. Palicy Directive dated 23/04/98 op cit {n 18) 1-7,
" CSOBR VI (1AI[25) (a1} and (Vi) op it {n 19} 54, 50. Policy Directive dated 23/04/98 op cit
n 19} 1-7.
" CSOB VI (1A)25]-(20) op cif (n 13) 55-61. Policy Directive dated 23/04/98 op oif {n 18) 1-7,
Y CSOB VT (1TAN25)a)() and (25)(c)vi) op ot (n 19) 56, 50.
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suspended sentence up o a maximum of one year™™.  For non-
observance or breach of a parole or correctional supervision condition, a
six month penalisation period per breach would apply, up to a maximum of

two years'™,

The latter is subjest to the proviso that the Commissioner
can withdraw the prisoners placement on parcle and order such
priscner’s further detention for the duration of the unexpired term of his or

her imprisonment' 2

A prisoner who had been sentenced to imprisonment for aggressive
criminal cflences committed whilst in prison or outside and for sexual
ofences, would nct be placed on parole until after having served at least
% of their prison sentences'™ (the so-called % rule}. The % rule was.
singe its actual implementation by the Department of Comectional
Services, the subject of litigation against the Department on the basis,
infer affa, that it represented a "new policy” by the Depariment ostensibly
introduced in 1998, in direct contrast wilh the credit system of 18993, which

was unfair angd uftra vires the powers of the Commissioner, as well as

12' CQOB VI {(1AH25)c)vii} op o (n 19). Policy Directive dated 23/04/98 o cit {n 19} 1-7.

2 CSOB VI (1A)25) ediv) op oif (n 19). Policy Directive dated 23/04/98 op cit (n 19} 1-7.

" Ses s 65(2)(d) of the Carractional Services Act & of 1959 read with CSOB VI (1A)(23)(h) and
(2BHe)in op oif (m 191 52, 58. Policy Direclive dated 23/04/98 op ot {n 23) 1-2 {factors 5 and 6}
"iSer also Policy Directives:

1. Ref 1811 dated 47021897 — Re ; The Implementation of the Placement Palicy © Senous
Offences.

2. RBef 174/8 dated 170531997 — Re Gerrge Community : Western Cape - Women Agains! Rape
ate.

3 Ref 1/8/8 dated 24/2/19588 — Re Applications of the Placement Policy: Aggressive/Sexual
Offences.

4. Ref 188 dated 23:4)1988 — Penalisation Facitors @ Applicable on Farole Boards and
Delegated Officials
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uncanstitutional ' .

It was unsuccessfully challenged furlhermare on the
basis that this new policy seriously prejudiced prisaners sentenced before
Aprilt 1998, when this new policy (the %4 rule} seemed o have been
implemented, in that it was being implemented retrospectively. As such, it
was unconstitutionai and therefore unenforceable, and it infringed the

prisoner's right to legiimate expectations for being considered and placed

on parole after having served haif of hisfher sentence.

The Commissioner's counter-submissions to these arguments were

that this reasoning was flawed in material respects, namety:

fa} The sc-called 34 rule did not mean that the Insttutional Committee
and the Parcle Boards would only star to assess such a prisoner
afler having served already ¥ of histher sentence. The assessment
process is a continual process which happens over predetermined
intervais in respect of prisoners. The consideration of prisoners for
parole occurred once they had served half of their prison sentence,
as required by law. This consideration date could in fact be brought
forward by the number of credits earned by the prisoner. It was not

permissible to postpone such consideration untll after half of a

“5ee the unreparted cases of! Johan Carf Van Der Mersve v Minister of Corrgclioral Services
and 2 others, Cape High Court Case No. 5040/99 (n 71) and Jackson Mbulzre v Minister of
Coraclional Services and Others. Cape High Ceouart No 8262/9. Sea alse Winckler & Offhierg v
Mirtisler of Correctional Services & Others, (n 26, 51, 80) suprs, Combrinek & Others v Minister of
Corracfional Services, 20071 {3) 34 747 (C). Mohammed v Minister of Correctional Services &
Ofhers. 2003 (8] SA 16% (3E).
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prisonar’'s prison term. A prisoner could, however, be placed on

parole only afler having served eg %4 of his/her sentence.

{b)  The sc-called %4 ruie did not represaent a new policy, since it was
already applicable and generally followed by Parole Boards in and
around 1994. The policy directive dated 23 November 1894 'F
expressly made provision for cerlain categories of priscners who
could not be placed on parole afler having served at least 34 of their

sentences of imprisonment.

fc)  As such, no legitimate expectations could be harboured by any
such prisoner, to be released on parole, after having served half of

his / her sentence.

(d} Mo prisoner had a clear right to be released from prison prior to the

axpiry of hisfher prison term.

The objective of these penalisation periods in the case of these
offenders, was that they would have to serve the minimum sentence
period {non-parole pericd) of 34 or % of the sentence specified by the
courl. Only afier the expiration of this minimum periad, i favourably
considered (depending on the positive factors as were reflected in the
number of credits earnad) could they become eligible for placement on

" Ref 1/8/B - referred 1o in n 23 and 93 above.
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27 |f such prisoners complied with the applicable criteria laid down

parole
by the Cocmmissioner of Correctional Services and accepted the
conditions of parole, they could be placed on ;:nart::I«e-123 That did not
mean that such persons must not have been assessed, considered and
avaluated for their suitability for placement on parale and general progress
whilst in prison before they heve served 35 or % of lheir sentences, as the

case may be."™

The wording of many of the directives dealing with
assessment and penalisation factors was, and remains ambiguous, in that
the impression could be created, albeit erronegusly, that a prisoner falling
in the 3 andfor 35 penalisation periad(s) cannot or could not have been,
assessed for credits andfor considered for parole by the Institutional

Committee or the Parcle Board respectively, priar to them having served

at least 3% or 3% of their sentences, as the case may be.'™

Any aggrieved prisoner could only make representetions to either the

" CSOB VI (1A} op cit {n 18) 23-28.

‘% Ses CSOB ViIf1e) [ CESOB VI (1A} op of (n 195 1420 read with s @3(b}i} of the Corectional
Services A0t 8 of 1258, in parlicular subparagraph (107 which required the prisonear to accept the
mpnsed conditions of carrectional service [ parole by way of 8 'swarn statement’

"See Falicy Directive @ Hef 1/8/1 dated 17 May 1997 op ot (n 124), para 2.1, where it is stated :

Ta exclude a priscner fram the “consideration process” of parole as defmed in s 85 of the
Correctional Services Act, 1958, may be regarded as unconstitutienal and conlradiclery to a
person’s human rights,  Emphasis is therefare placed on consideration for. not "aulomatic
refease” on parole’ (emphasis s in the original). See also Directive dated 89 October 2000,
refarence 1/8/B from the FPlacameants Division of the Depanment of Correctichal Services, to all
Provincial Commissioners, re-emphasising directive 1/8/B daled 23 April 1998, See alse s 65 of
Comectional Seraces Act 3 of 1259,
" soa in general TEOB VI {1A) op off {n 19, 115—117); see also Policy Directive Manual dated
23 Aprl 1998, reference T/8/8 from the Directorate ; Offender Policy, by Venter FJ op oif {n 23],
alsa referced to in and used as the basis of the applicatons of Jackson Mbwans v Minister of
Corrections! Services & Otaers supra (n 71 and Johan Card van der Merwa v Ministar of
Correctiong! Servicazs and Two Othars in 71), See glso Wincklar & Offers v Minlsfer of
Corrgctional Services & Others suprg {n 26, 51, F1); Combrinek & Oihers v Minister of
Correctional Services & Others supra (n 26); Mohamed v Minigter of Correctional Services &
Others supra {n 26].
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delegated official or the Commissioner, against a recommendation or
assassment of the Institutional Committee or recommendation of the

Pargle Board **!

The procedure of assessment and recommendation and the eventual
decision by the Commissicner as to whether or not to place a prisoner on
parole, was in the circumstances parlicularly cumbersomeé. These
difficullias were exacerbated by the abzence of a national and uniform
procedure, since each prison's Institutional Committee andior Parole
Board would follow its own procedures and interpretations of the Act and
Regulations. Hence the need for the numerous policy directives to be
issued to the various prisons in the respective pravinces throughout South

Africa, by the Commissicner of Correctional 3ervices,

Despite these criticisms which can justly be levelled at the process, it
nevertheless represented a valiant attempt, to stipulate in written form,
and as cleardy as poessible in the circumstances, the criteria that would be
taken into account in the eventual assessment of a prisoner and
determination for his/her eligibility and suitability for placement on parole
or not. The prisoner was therefore, in theory at least™ fully informed as
to what to expect, how to behave andfor not to behave, the credit or

penalty factor associated with each aclion and could, on this basis,

":"The rights andicr remedies of a prisoner are more fully discussed in Chapter 4, fnfra.
" Based on the availability of the afnrementionad criteria and guidelines a1 hisfher particular

Prisot,
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prepare hisfher submissions to an Inslitutional Committee or Parcle Board

or the delegated official or the Commissioner, as the case may be.

The Parole Boards were required, as a matter of policy and without the
affected prisoner having requested reasons and/or having objected to the
specific recommendation in the cirgumstances, to give reasons to the
delegated official or the Commissioner, in the event of it not
recommending placement on parole et expiry of half of ithe prisoner's
sentence'*®. This requirement refiects, at the very least, an awareness on
the parl of the relevant officials of the Depanment of Correctional
Services, of a prisoner's procedural rights and the imporlance of his/her
release from prison, albeit subject to parole conditions. |t also reflects an
awareness of the imporance of a prisoners freedom and hisfher
reintegration into society end the community. [t also constitutes en
acknowledgement, in concrate form, of the effords and work performed by
the priscner to attain andfor achieve the goal of freedom, albeit
conditionally in the form of placement on parole. The emphasis and
objective of the criteria seemed to be that a prisoner's efforls whilst in
prisan, towards rehabilitation and resocialisation be duly acknowledged
and encouraged, and rewarded in the form of a real possibility of early

release on parole subject to cerlain conditions. The decision o release on

" See CSOB VI{1Xh) read with CSOB VICTINKiKBbHIYL VI{Tin)ce)iy and VI(2Y(ali) op cit n
19, 1 68},
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parole vested in the discretion of the Commissioner.”™

Comparing the provisions of the Carrectional Supervision and Parole

Amendment Act 87 of 1997 dealing with the assessment of

prisoners for parole with the provisions of the 1959 Correctional

Services Act

The amending provisions of the Correctipnal Supervision and Parcle
Amendment Act 87 of 1997 envisaged that it was still the duty of the
Institutionzl Commitiee to assess a prisoner, in exactly the same manner
as under the 1859 Correctional Services Act except for allocating any

credits to himier.'?

The powers of the Institutional Commitlee were also extended in terms

of the amended s 62 by ;

{a) enabling it to form sub-committes(s) within and under its

36

juri'a.dh:til:m;1 and

* In terms of 5 B3 of Ihe Correclional Services Act 8 of 1958,

15 See 5 62 gf the Correclicnal Services Act B of 1958, 5 4 and 5 § of the Correclional
Supervsicn and Parole Amendment Act 87 of 1997, Saection 4 of Act 87 of 1997 sought to
abolish the credit system.

% See s 5A of the Correclional Services Act 8 of 1959 as amended by 5 2, 5 4 and s 6 of the
Correctional Supervision and Parole Amendment Act 87 of 1957,
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()  authonsing it to prepare and submit 2 report to the Commissioner in
respect of any prisoner sentenced to 12 months or less, and to the
Parole Board in respect of any prisoner sentenced in excess of 12
months, regarding the naturg of the offence committed by the
prisoner and any remarks made by the Court, the conduct,
adaptation, training, attitude, industry and physical and mental state
of such prisoner; the possibility of hisfher relapse into ¢crime, the
possible placement of such a prisoner under  correctional
supervision or histher conversion of the sentence of imprisonment
to correctional supervision: the possible placament of such a
priscner on parcle ar day parole, and the period therefor and
conditions  applicable, and such other matter as the

Commissioner/Parole Board may reguest’™’,

The 19987 Amendment Act did not specify how this assessment and
decision should be made, and what criteria should be used by the
Instituticnal Committes in determining, for example, whether the specific
prisaner's conduct was good or bad, whether hisfher adaptation was goed
or bad, and on what basis such assessment cught to be done. The same
applied in refation to assessing the training, attitude and aptitude, industry
and physical and mental state of the prisoner. No criteria had been listed

for determining and making a decision and recommendation regarding the

" Cee 5 6 of the Correctional Supervision and Parole Amendment Act 837 of 1947,
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pragnosis of 'the possibility of the prisoner's (sic) relapse into crime'®.

The criteria and guidelines as developed under the 1959 Caorrectionaf
Services Act {before the amendment, and in terms of the Correctional
Supervision and Parole Amendment Act, 1997) according to which those
decisions should be made, would still be applicable by vidue of the
provisions of s 62(1}a) of the 1859 Correctional Services Act, as long as it
was not inconsistent with or in violation of the provisions of the 19859
Correctional Services Act and the Constitution of the Republic of South

Africa Act, 1996 regarding any rights of a person, including a prisoner'™.

Although the 'credit system’' was sought to be abolished by virlue of
the Caorreclional Supervision and Parcle Amendment Act 1887, sentenced
prisoners at that time, up to and including the commencement date of
these provisions, could be not prejudiced by such an abolition. Instead,
the tasks of the Department and/or Institutional Committee were made

less complicated by the provision in s 24 of the Correctional Supenvision

140

and Parcle Amendment Act 1997 These credits, which in practice

Msee 5 B2(1bA) of the Correctional Services Act # of 1859, which had been inserted by s 8 of
the Amendment &gt 57 of 1997,

™ The Correctional Supervision and Parale A&mendment Act 87 of 1997 has never been put into
operation [see n 30%.  The criteria and guidelings developed under and im terms of the 1959
Correctional Services Act are still applicable by wirlue of the provisions of & 136 of the
Correctional Services Ach 111 of 1988,

" Section 24 of Acl 87 of 1097 provides that every prisoner who was sentenced before the
commencement thereof, would receive the maxmom number of eredits, and, furhermora, will be
evaluated by the Commissioner andior Minister for possible placement on parole as soon as
possible after the commencement of this AcL and the Minister of Canwnissiener is implored, in
obligatory terms, ... to considar the placement on parcle of every such person in lerms of the
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could amount to a pericd equal o half of a prisoners term of
imprisonment, had to be taken into consideration in {a) determining the
date on which such a prisoner must be assessed, which date, according to
the formula under the credit system under the 1359 Correctional Services
Act, could now be brought forward by the number of credits earned; and
{b) deciding whether to release such a prisoner on parole; and {¢} deciding

when hefshe could be so released on parole,

In doing so, the Commissioner andfor the Minister or the duly
authorised tribunal or official would have to apply their minds in the
manner presoribed by law'" and in accordance with the applicable
provisions in the Constitution and the Promotion of Administrative Justice
Act 3 of 2000, In this context and with application of the narm applicable

in tarms of the 1959 Correctional Services Act'™?

., namely that a prisoner
would normally be released after having served one third of hisiher prison
sentence (the cne third rule), it is submitted that a prisoner sentenced in

terms of the 1859 Correctional Services Act would not and could not be

prejudiced by the abolition of the credit system.

principal Act ag it was in force immedistely betorg the commencement of this Act' (my emphasis).
This Act was, however, never put into operation. See n 30 abave.

*Nncluding the commeon law posiion as set out i Johanneshuwry Stock Excharnge v
Witwatersrand Nigel Ltd 1888 {3) SA 132 AD at 152. See alse s 24 of the Supreme Court Act 53
of 1959, See also 5 24 of the Constitution of the Republic of South Africa, Act 200 of 1993
iInterim Constitution Act), See also 5 33 of the Constitution Act 108 of 1996 read with Schedule &
Transitional Arrangemonts, lem 23(2) thereof: 2 1 read with 5 6 of the Promation of
Administrative Justice Act 3 of 2000 (PAJA}. See, generally, Hoexter Administrative Law in South
Africa (2007} 23 at g94,

“? Section &5 of the Correctional Services Aot 8 of 1959, See also CSOB VI(1) and {2) op cif (n
15223,
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The primary aim of the Correctional Supervision and Parole
Amendment Act 87 of 1997 was clearly to abolish the credit system as it
gxisted at the time. The cradit system would remain in farce however, in
respect of the prisoners sentenced before the commencement of the

amending legislation™*

. lo the extent that such prisoners ought to be given
the maximum number of credits. These credits had to be taken into
account by the institutional committee in favour of the prisoner, in its
assessment of him/ber and its recommendation to either the
Commissioner ¢or Parole Board for possible placement on parole.  This
1997 Amendment Act'™, thersfore introduced a dual system of
assessment of prisoners namely a system of assessment of prisoners

sentenced prior 1o its commencement, and ong for prisongrs sentenced

afler its commencement.

Despite the administrative problems the Correctional Supervision and

Parcle Amendment Act, 1997 would have created'™®. it represented a

13 By virtue of 5 24 of Acl 87 of 1887,

"t

"I Bacause the practical effect thereaf will be that the priscrer falltng under the old system will
benefit, since they are entitled, as of right, to receive the maximum number of credits which will,
in turn, enhance histher date of assessment for parale. This, in turn, could result in hisfher earlier
release on parole, Thus. if prisoner A was sentenced a day before prisoner B, befare the 1997
Amendment Act commenced, pnsoner A's assessmenl date would therefore be brought forward
with the number of gredits allecated to him/her in terms of this Act, wheregas this would not
hanpen in respect of prsener B, ingsmuch g5 the atter was not entitled to any credits, as the
credit system has besn abolished by the Amendment Act 87 of 1987, This dual system would
have operaled therefore unfairly against the lalter category of priscners, Even if it is argued that
lhere is no guarantes that such 2 prisaner will be released on early parole, or that such
recommendation need rot be made by the instituticnal committee, the latter will have to apply ils
mind in a judizial manner, which would require taking inta account the relevant legislation, the
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definitive break with the past a marked progression in  the
acknowledgement of a prisoner's procedural and administrative rights, in
general, and such a prisoner's rights in respect of Parole Beard hearings,
its  recommendations and the decisions of the Commissioner, in

particular™.

As can be seen from the relevant provisions of the 1997 Amendment Act,
the legistature did not introduce a ‘new’ or alternative method of
assessment of pnsoners for placement on parole. In fact, what it sought
to do was to replace or transform the decision-making authority regarding

placement on parcle, introducing for the first time, by legislation,

rules of natural justice and the nelian of faimess. [0 this regard it must be able to withstand the
test of llegality’, rrationality” and 'procedural impropriety’ — per Lard Diglock in Councll of Ched
Service Unipn & Others v Min/ster of Chil Sonece HL 1984 (2] All ER 934, 940951, With
reqard to the nation of fairness, see the caze of Doody v Secrefery of State for the Home
Department 18993 {3 All ER 92 at 106-109. See also the instruglive case in the Eurcpean Caourt
af Justice, which decided that under Aricle & of the Eurgpean Corwenticn, the test for
administeative [airness/justics as st cut by Lard Dipleck in the il Senvce Union case, supra, is
shill limited - and even went beyend that boundary, in Campbel!l & Fell v United Kirgdom 1584
Series A, Vol 7, EHREFP 185, See 5 33 of the Constilution Act 108 of 1998, See glsnss 1, 3, 6
and 8 of PAJA 3 of 2000.

" Saction & of Act 87 of 1997, which amended s 62 of the 1850 Correctional Services Act,
improved the procadural and administrative rights for prisoners. 10 terms of lhe amended s 82{2)
of the 1958 Correctional Services Act {as amended by s G of Asl 87 of 1997) the prisoner, who is
digzatisfied with the decision of the institutional committee, had the right ta lay a complaint ar to
ranquesl reasons frem the instiiulional committee for ther recommendalions. Frisoners are.
futhermore. enlitled to be informed of the contents of their reports submitted o the
Cammissioner of the Parale Boards. and are allowed to make writlen representalions 10 such
Commissioner or Parcle Boards, In terms of the amended s 63 of the 1958 Correctional Services
Act, as amendad by 55 B and 7 of the Correctional Supervision and Parale Amendment Act 87 of
1997, a pnsoner must be giorded the right to know the contents of a repart prepared and
submitted by the Parcle Board. to the Court, in any given sitvation, and be given an cpporlunity to
submit wrllen representalions to such Court an response thersto, or to appear in person befare
such Court. Funhermore, priseners had been afforded the nght to be represented at Parcie Board
hearings by any person authorised by the Parcle Beard,  Although the right to legal
representation is guaranteed Lo the prisoner, under this Correctional Services Amendment Act 87
of 18487, the right to legal representalion at the State's expense (legal aid) is not quaranileed. A
fuher procedural safeguard for a prisoner whose appheation for placement on parole has lailed
is the fact that the Parcle Board must reconsider the onsaner's case within two years, in terms of
s B3{8) of the Comrectional Services Act 8 of 1859
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cammunity involvement in prison administration. |t also introduced direct
judicial supervision in regulating specifically the release and placement of
prisoners under correctional supervision, parole and/or day parcle. The
clear objective of the legislature with these provisions was to transfer {or
atlempting o transfer} the decision making authonty regarding the
placement of prisoners under correctional supervisian or on parole, from
the traditional prison administration, to an independent body, consisting of
appointed and responsible members of the community, and other State
Cepartments and to offect grester parlicipation of the judiciary, as part of
the Parole Board endfor National Advisory Council.’™’ This drastic, yet
creative intervention by the legislature, sought to give effect to the
community's perceived fears and legitimate demands that prisoners
should not ke released too early on parcle and must remain in prison for
the duration of the full term of imprisonment. 1t furlhermore attempted to

give effect to the 'rights/plight’ of the victims of crime™*®.

The provisions of the Correctional Services Amendment Act 1887
were, however, never put into operation although it was assented 1o by
Parliament on 26 November 1997, Its provisions, however, remain

extremely relevant and importent to detarmineg the nalure and extent of the

“See 5 3 of Act 87 of 1997

"9 As identified in the policy direstives issued by the Department of Correctional Services,
referred to in 0 97, 124 above. See alsa South African Law Commission repart on ‘A Mew
Sentencing Framework” Project 82 [November 2000) Introduction para 1, pp 3-5 (paras 1.8 and
18], Department of Correctional Services {RSA). Wiite Paper on Carrectians in 3aulh Africa
(Februoary 20058), 48, paras 2.7.3 and 2.7 .4,
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changes in prison administration in South Africa. and the role it has played
in shaping the present day parole and parole regime, padicularly if regard
is had to the transitional provision in s 136 of the 1998 Correctional

Services Act™ (before its amendment to its present form).

Parole in terms of the Correctianal Services Act, 111 of 1998 after ¢

October 2004 {“the 1958 Correctional Services Act')

Introduction

A perinent staring point would be 5 136 of the 1998 Correctional Services
Act. It is a2 transitional provision and deals with assessment and
consideration of prisanars for possible placement on parole. This section
reads as follows: ™

136  Transitional Provision

(1} Any person serving a sentence of imprisonment immediately

before the commencement of Chapters IV, VI and VIl is
subject to the provisions of the Correctional Services Act.

" The Correctional Services Act 111 of 1008,

" In terms of GG 26626 dated 30 July 2004 {Procl B 36 dated 30/07/04), Lthe remainder of the
1888 Correctional Services Acl, including Chaplers ¥, V1 and VI thereof, will commence as from
1. October 2004, See also n 30 above.

MBefore iz amendment, s 136 of the Correctional Services Act 111 of 1898 read as folfows:

(1 Any person serving a2 sentence of imprisonment immediately before the
commencement of this Act will be subject ko the provisions of the Correctional
Services Act, 1958 (Act No, & of 195%9), relating o his or her placement under
cemmunity corrections, but the Minisler may maks such regulations as are
necessary W achieve & unifarm palicy framewark io deal with priscners who
werg sentenced immediately before the commencement of this Act. and no
prisonaer may be prejudiced by such regulations.

(2} For the purposes of considering the ptacement aof such person under community
corrections, the relevant authority provided far in thes Act will have the power to
consider such a plagement.
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18950 (Act No. 8 of 1959), relating 10 his or her placement
under community corrections, and is to be considered for
such release and placement by the Correctional Supervision
and Parole Board in terms of the policy and guidelines
applied by the former Pamle Boards prior to the
commencemeant of thase chapters,

{2)  When considering the release and placement of a prisoner
who is serving a determinate sentence of imprisonment as
contemplated in subsection (1}, such prisoner must be
allocated the maximum number of credits in terms of section
22A of the Correctional Services Act, 1959 (Act § of 1058).

In terms of this provision, the assessment and consideration of
prisoners for parcle, sentenced before 1 October 2004 (this being the
commencement of the relevant provisions of the 1298 Correctional
Services Act) will be doneg in accordance with the provisions of the 1952
Correctionel Services Act. The relevant policies, guidelines and criteria
relating to the assessment, consigeration of and placement of prisoners
on parole, es developed under the 1959 Correctional Services Act, have
now been elevated to having legal force and effect. These aspects of the
1959 Act remain applicable and still form the basis of assessments and
consideration of prisoners for possible placement an parale, but anly in
respect of those priscners sentenced before 1 October 2004, These
policies and guidelines will endure in new legislative form, until each
prisoner sentenced hefore 1 October 2004 has served hisfher sentence.
This may potentially be indefinitely (for those prisoners sentenced to life

imprisonment before 11 Qctober 2004} or for the next 25 vears ({in the

case of those prisoners declared dangerous prisoners, just before the
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commencement of the relevant pars of the 1998 Correctional Services
Acton 1 Qctober 2004). The most important directive in this process, put
in  peremptory lterms, is that prisoners sentenced bafore  the
commencement of this Act, must receive the maximum credits in terms of
s 22A of the 1959 Correctional Services Act.™  The decision as fo
whether a prisoner will be placed on parole, will henceforth be taken by
the authority prescribed in the 1998 Correctional Services Act.  The
appropriate authority, i all those cases where a person has been
sentenced to a term of imprisanment for 12 months or less, is the
Commissioner.'™ The Correctional Supervision and Parole Board s the
sppropnate  authority in all those cases where a person has been
sentenced to a determinate sentence of imprisonment of maore than twelve
{12} months and to indeterminate sentences excluding  fife

imprisonment™*,

Where a person had been sentenced to life imprisonment, andfor to an
indeterminate sentence and had been declared by the Court to be a
dangerous criminal, that Courl will be the prescribed autharity, after a
report containing en assessment and evaluation of the prisoner
concerned, as well as recommendations, by the Correctional Supervision

and Parole Board had been submitted to the Courl on a date determined

““Section 136(2) of the Correclional Services Acl 111 of 1998, read wilh s 35(3)n) of the
Constilulion Act 105 of 1996

‘E?SEE s 73[7) of the Comrectional Services Acl 111 of 1998,

“*See s 75(1) of the Correctional Services Act 111 of 1898,
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by such Court.'™®

This transitional provision read with the relevant pravisions of the 19502
Carrectional Services Act'™® creates a dual system of assessment,
consideralion and placement on parcle of sentenced prisoners. The

practical affect of this dual system is:

{a) Those category of prisoners sentenced and imprisoned under the
1959 Carrectional Services Act up to 30 September 2004 must be
assessed and considered for parole by taking into consideration the
fact that the credit system applied to them, and furthermore by
taking into consideration the maximum number of credits allocated
o them in accordance with 8 136 of the 1998 Correctional Services

Act: and

(b}  The category of priseners that have been sentenced and
imprisoned under the provisions of the 1§95 Correclional Services
Act, from the date of its commencement on 1 Qctober 2004, will be
assessed and considered for parcle without regard to the credit
system or any credits, since no such system is created in terms of

the 1998 Correctional Services Act.

“i%ee ¢ 75{1){b) and (2) of the Correctional Services Act 111 of 1998, read with & 2(c} and 3 and
further read with s 8 of the Correctional Services Act 111 of 1998,
'™ Section 1 read with 5 224 and s 65 of the Correctional Services ActL5 of 1958 as amended.
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The clear imtention of the drafters of 5 136 of the 1998 Correctional
Services Act seems to be that prisoners under the 'old sysiem® (ie
sentenced before 1 October 2004} should not be prejudiced by the
provisions of the subsequent ‘new' legislaticn being applied

. T
retrospectively.’”

The practical implication of this transitional provision is that all
prisoners who have been sentenced prior to 1 Oclober 2004 must now be
considered for possible release on paroie or probation once they have
reached their minimum detention date, which in practice would be afler

i

having served one third of histher prison sentence’™™®. The maximum

credits which these prisoners are entitled to in terms of these provisions

are equal to half of the period which hefshe has already served.™®

A prisoner must usually be considered for placement on parcle after
having served half of hisfther sentence, By virlug of this provision, that
consideration date is now being advanced by the maximum rnumber of

cradits. A prisoner sentenced to 18 months imprisonment prior to 1

" The applicable provision s 138 of the Correctional Services Act 111 of 1985 This 15 in

accordance with the general rule agamst retroactivelretrospective application of the law, and
which now is a conslitutionally guaranteed right in ierms of s 35{3)1} and {n) of the Constitulion,
Act 108 of 1996, These |alter two provisions were grouped as gne pravision under the Interim
Constitution Act. Act 200 of 1993, in 5 25(3)(f) thergof.

"% This is confirmed by Department of Correctional Services (DCS) policy directive, reference
1SE dated 18/08/2004 issued by the Directorate: Pre-Release Resetllement, which was issued
Lz ‘Al Regional Commissionars’ with the heading 'Dealing with Sentenced Oifenders and Profile
Reports (G326 Form] prior to inception of the Mew Correctional Superyision and Parole Boards
or 1 Dctaber 2004

* Section 22Ai1a) of the Correctional Services Act 8 of 1955,
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October 2004 is entitled to be considered for placement on parole after

160

nine months Such a prisoner must be assessed for the allocation of

credits after having served six months*®'. At such assessment, hefshe is
now entitled, in tarms of the provisions of s 136{2) of the new Correcticnal
Services Act 1998, to three months credits, being the maximum amount of
credits which hefshe could garn. Histher consideration date for placement
on parole, which would normally have been after having served nine (9)
months, would now be advanced by this three (3) months earmed as
credits. Helshe will therefore be entitled toc be considered for parcle afer
having served only six {6} months of his 18 manths imprisonment, ie at

one third of his/her sentence.'

The Correctional Supervision _and Parole Board {CSPB) and_the

Correctional Supervision _and Parole Review Board under the 1998

Correctional Services Act

A practicad starting point in determining a prisoner's rights and remedies in
relation to the Correctional Supervision and Parole Board (CSPB) would
he the case management committee {CMC)'®.  The duty of the CMC is
to assess each prisoner under its jurisdiction and {0 compile a repor, the

contents of which must be made known to the relevant prisoner. |If the

W S ention 65(8) of the Correclional Sarvices Act 8 of 1959,

e Atintervals of sixk months in terms of 5 62(1) of the Correctional Services Act B of 1954,

2 Cee also lhe references in 19, 20=-22 above. See also DCS Policy Direclive dated
18/08:/2004, Ref 1/9/8 referred ta nn 158 abave.

¥ Established in terms of 5 42 of the Corectional Services Act 111 of 1398,
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prisoner disagrees with the contents of the reporl in respect of hig/her
assessment by andfor the recommendation of the case management
committee, he/she can make written representations in that regard to the
Area Manager or Correctional Supervision and Parole Board.™  In
compiling this reporl the CMC therefare is subject to the guidelines

pravided for in the Order to ensure uniformity in applying deparimental

policy.'®

The report of the case management commitiee and its
recommendations are forwarded o the Area Manager, at the |atter's
request {in the case of 2 person sentanced to 12 manlhs imprisonment or
less) and to the CSPB in the case of persons sentenced to imprisonment

for periods exceeding 12 months. '™

After having received and considered the reporl from the Case
Management Committee on any prisoner serving a prison sentence
exceeding twelve months, the Correctional Supervision and Parole Board
may (a) place such a prisoner (except a priscner having been declared s
dangerous criminal ar sentenced to life imprisonment}) on day parole,

under correctional supervision or grant paroie and set the conditions of

":“Eectnon 42{3% and 75(3) of the Correctional Services Act 111 of 1995,
"Sn terms of Requlation 24(6) Government Motice Mg R914 30 July 2004, which commenced on
31 July 2004, The ordar referred to in this Regulation is the C30B referred ton n 18 above.

iz action 42 read with s 75{1) of Carrectignal Services Act 111 of 1998,
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community corrections to be imposed on the prisoner:™  and (b} in
respect of a prisoner having been declared a dangerous criminal in terms
of s 286 of the Criminal Procedure Act 51 of 1877, and a priscner

sentenced to life imprsonment, make recommendations to the Court. on

the granting of day parcle or parole andfor the placement under
comectional supervision {(only i respect of dangerous criminals) and an

the conditions of community corrections to be imposed on the prisoner. "%

3.6.2 Cancellation of parole, day parole or correctional supervision

The Commissioner of Carrectional Services may request the CSPB on
the advice of the Supervision Commitiee, to cancel parole, day parcle or
correctional supervision, or {6 amend the conditions of community
comections imposed on a person {prisoner). This procedure would ngot
apply in respect of a dangerous criminal and a life-sentenced prisaner.  In
such cases the CSPE makes recommendations ta the Court. The Board
must consider the matter within 14 days, but the recommendations of the
Board, may be implemented provisionally prior to the decision of the

CSPE.™®

The procedure whereby the Commissioner approachas the CSPB to

1??Sec1icn 7501} a) of the Correctional Services Act 111 of 1994,

®eentinn 75(13(b} and (c} read wilh & 52 of the Comectional Services Act 111 of 1988, amphazis
added,

“Section 75(2)(a) of the Correctional Services Act 111 of 1998,
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cancel parole, day parcle cor correctional supervision as set out n g
75(2)a) of the 1998 Correctional Services Act, envisages a two-staged
enquiry by the CSPB, namely a consideration stage and a decision stage.
The considerafion stage must take place within 14 days of the
Commissioner's request contemplated in s 75(2)a) of the 1998
Correctional Services act. Since a prisomer s entitled to make
representations, to be present and to be legally represented at the hearing
by the CSPB'°, the decision stage is seemingly envisaged to take longer.
it seems that the intention of the draflers of the iegislation is that in these
circumstances where a prisoner is dissatisfied with either the advice of the

" andior the recommendation by the CSPB'™

Supervision Committoe
and wishes to submit representations {0 the CSPB or the CSPB - Review
Board, while awaiting the decision of the CSPB, ils recommendations

which by its very nature must be provisional, can be implemented

provisionally. '™

The CSPB may, after having considered the matler, decide to cancel
parole, day parcle or correctional supervision, or to amend the conditions
of community corrections, but if the affected prisoner does not accept the

amended conditions, the day parole, parole or correctional supervision

" In terms of 5 75(3) of the Correctional Serices Act 111 of 1998,

LN

Canternplated in & ¥5{2)(a) of the Correctionzl Services Act 111 of 1588,

"> Az contemiplated in s 75(2}a) of the Correctional Services Act 111 of 1998
"“See s TE(2)a} of the Correctional Services Act 111 of 1998,
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must be cancelled.”™ Before the CSPB acts, it must, however, inform the
prisoner who s subject to the community corrections, to submit written
representations or to appear before it in person andfor to be legally
represented' ™. Such a prisoner must also be informed by the CSPB if its
recommendations and must confirm, in writing. that such notice had in fact

been given.'™®

The CSPB may also make recommendations to the Court, in respect
of prisoners sentenced to life imprisonment or dangerous criminals and at
the request of the Commissioner (who reqguested the CSPB's
recommendation on the advicefrecommendation of the supervision
committee’ 7 regarding possible cancellation of parcle or day parole or
amendment of the conditions of community corrections, This matter must
also be considered by the CSPE within 14 days, whereafter the CSPEB,
havirg considered the matter, must provide the counl with ils
recommendaticns on the cancellation of parole or day parcle or the
amendment or not of the community corrections of the prisn::r‘na.ﬂ:r.'ITra As 1N
the case of non-ife sentenced priscners and non-dangercus criminals, the
recommendations of the C5PB may also be provisionally implemented

prior to the decision of the Courl."™ The prisoner is likewise entitlad to be

"See 5 75(2)(b} of the Correctional Services Act 111 of 1998,
'Y Seetion 75[3)a) of the Correctional Services Act 111 of 1988
"See 5 75(3)(b) of the Correstional Services Act 111 of 1998,
Y Saction 76{2) e} of the Correctional Services Act 111 of 1004
“See 5 75(2)(ch of the Correctional Services Act 111 of 1898,
"YSee 5 75(2)(ch of the Correctional Services Act 111 of 1994,
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informed of his/her right to make wrtten representations or to appear or be
legally reprasented before the CSPB.®  This prisoner must also be
informad by the CSPB of its recommendations to the court, and the
prisoner must confirm that the recommendations have been conveyed {o
himfher.'®  In these cases where a person had been sentenced 1o life or
declared a dangerous criminal, the prisoner has the right to submit written
representations with regard to the recommendation of the C3PE, to the

Court, and the CSPR must allow the prisoner to exercise that right, 2

The only remedy which this category of prisoners has, if their parole, day
parole or community corrections iz cencelled and they are placed in
custody. is that the CSPE must review the position within a time
stipulated/decided utpon by it {the CSPE), but such review must be done

* pparl from this, in the event of the conditions of

within two years.'”
community corrections being amended by the C5PB {at the request of the
Commissioner and recommendation by the Supervision Committee) the

prisoner concerned must either accept such amended conditions or

.. i
remain in custody. e

The decision of the CSPB is final. Thereafter, only the Commissioner

or Minister of Correctional Services, may within their sole discretion, refer

IS ke 5 75(3)(a) of the Carrectional Services Act 111 of 1588,

“See & 73(3)(b) of the Carrectional Services Act 111 of 1598,

“See & 78(3)(ch of the Correctional Services Act 111 of 1998

ioee g 7H(6) of the Correctional Services Act 111 of 19498,

Saa generally 3 7521 k) of the Correctional Services Act 111 of 1998,
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cuch decision of the CSPB for reconsideration to the Correctional

Supervision and Paroie Review Board (CSPRR).®

The CSPREB ¢an, by simple majority, either confirm or set aside the
decision of the CSFB and, in either event, give reasons for its decision
which are 10 be made available to the Minister, the Commissioner, the
prisoner concerned, the C5PB concerned and to all other CSPBs for their

information and guidance.'®

The CSPRB, as a review tribunal, is obliged to consider the record
containing the evidence which it received from the CSPHB, as well as *...
any submission, which the Minister, Commissioner or person concerned

may wish to place before...” it "... as well as such other evidence or

argument as is allowed' by the review tribunal™. Afler the CSPRE has

done that, it is further obligated to make a decision either confirming the
decision of the CSPB or substituting it with its own decision and make any

order the C5FB ought to have made.'®

188

Although it is not clearly specified in these provisions ™, the prisoner

and the Commissioner have the right to appear in person and/or to be

' e0e 5 75(8) of the Correctional Services Act 111 of 1908

S oegtion 75(8) read with 5 768(4} and read with s 77 of the Correclional Services Act 111 of
1998,

"®'Section 77{1) of the Correctional Services Act 111 of 1088, emphasis adder.

" 5ection 77(1) of the Correctianal Services Act 111 of 1998,

1% Sections 75-77 of the Correctianal Services Act 111 of 1998,
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lagally represented in the CSPRB.  This follows necessarily from the fact
that this forum may indeed receive submissions, hear evidence andfor

argument' ™

The prisoner's right to be afforded legal representation at
the State's expense if substantiai injustice would otherwise result, is
clearly intended by the legislature, regard being had to the prisoner's right

tc make and present submissions and legal argument. ™

Given the nature and power of the CSPRB,™™ which is similar to that
of a high courd of law dealing with review applications brought by
prisoners, it would amount to an act in breach of a prisonar's fundamental
rights as guaranteed in the Constitution, should such a priscner be denied
the right to adduce and challenge evidence, the right to access to legal
representation andior the right to appear in person or be legally

represented in this forum.™

A natural consequence of the right to adduce and challenge evidence,
which is also a constitutional imperative, is to allow cross-examination of
such oral evidence andfor to allow such other evidence to be controveried
by the cther parly, who may be aflected thereby, and thereafter hear

argument on the evidence, ™

" Saction 7701 of the Correctional Services Act 111 of 1098, emphasis added.
"“'See 5 B(3) read with s 17 read further with s 75(3)(a) and 77 of the Carrectional Services Act
111 of 1928, See also 5 35 of the Constitution Act 108 of 1996.
b SEc:t:cn T8 and 77 of the Correclional Servaces Act 111 of 1985,

See s 2 read with 5 34, 35(2), 35(3) and 38 of the Canstitution Act 108 of 1995,

“Section 35{3)i}y of the Constilulion Act 108 of 1896, raad with 55 35(2) and 34 thereof, further
read with 5 77{1) of the Correctional Services Act 111 of 1958,
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3.6.4 The Court’s role in terms of the 1998 Correctional Services Act'®®

The last tier within the 1898 Correctional Services Act of legal rights and

remedies aflorded to prisoners affected by administrative decisions during

the term of their imprisonment, is the Court and its powers, as provided for

in s 78 of the 1998 Correctional Services Act'™®.

The Courl referred to in 5 78 is the High Courd which imposed the

original sentence {or such other Court as lawfully constiluted in terms of s

2764 of the Criminal Procedure Act 1977).'" This Cour deals with the

rights of prisoners who have been convicted and sentenced o life

imprizonment or to an indeterminate period of imprisonment or a parson

'* Tha "court” is not defined in the Gorrectional Services Act 111 of 1988, but it is clear that it can
only be a court of law with sentencing [urisdiction to impose a life sentence andfor declare a
criminal to be a dangeraus parsan in terms of the provisions of the Criminal Procedure Act 51 of
1977, 55 286, 286A, 2B6B, read with s 1 thereof. further read with the provisions of 53 166 1 173
and 5 34 of the Constitution Act 108 of 1986, See also s 19 of the Supreme Court Acl 59 of 1950,
“® Section 78 of the 1998 Correctional Services Act reads as fallows

Powers of count in respect of prisoners serving life sentences

7813

{2)

(3)

(4}

Having considerad the record of praceedings of the Correctional Supervision and
Parcle Board and its recommendations in the case of @ pniscner sentenced to hife
imprisonment, the court may, subjeel te the provisions of section 73(6Xbi(iv),
grant pargle or cfay parole or prescribe the conditions of community corractions in
terms of section 52,

If the court refuses to granl parcle or day parcle in terms of subsection (1), ¥ may
make recommendations in respect of treatment, development and support of the
prisoner which may conlribute to improving the likelihood of future placement on
parcle or day parole,

Where a Correctional Supervision and Parcle Board acting in terms of seclion 73
recarnmends, in the case af a8 person sentenced to life imprisonment, that parole
or day parale be withdrawn or that the conditions of community corrections
impesed an such a persen ke amended. the court must consider and make a
decision upon the regommendstion.

Whera the court refuses or withdraws parole or day parsle the matter must be
reconsideraed by the court wathin bwo years,

""3ection 276A of the Criminal Procedure Act 51 of 1977, specifically s 276A(4}a).
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|_193 ]t

having been declared by the Court to be a dangergus Srimina is also

the Court which had, at the date of imposing the original sentence, set the

date of the consideration for parole of such a prisnner.mg

The Court must give consideration to the question of possible release
of the prisoner on parcle, day parole, community corrections and the
conditions thereof, based on the relevant reports and recommendations by
the CSPB?™. it must then decide whether or not parole, day parole or
community corrections must be granted, with or without conditions, as well

as what would constitute appropriate conditions.?"’

The Court retains its jurisdiction over the prisoner/parclee/probationer,
even where the Court has ordered his/her release on parole, day parole or
community corrections. This is so because the same Courl must alsc
consider tha reperts and recommendations by the CSPB as advised by
the case management committea andior the Commissioner.  The
Commissioner is advised by the Supervision Committee and determines
whether or not a parclee or probationer has acted in breach of higiher
conditions and whether or not parole must be revoked or whether or not

the conditions must be amended. The same Court must then make a

"W ection 75011b-c) of the Correctional Services Act 111 of 1998 read with 5 2864 and 2868 of
the Criminat Procedure Act 51 of 1977.

Weection 276{AH4) as amended by s 21 of the Correctional Services Amendment Act B7 of
18997

:fSectiDn 721} read with 5 T&{1) of the Correctional Services Act 111 of 1998,

“'Seclion 73 of the Corractional Services Acl 111 of 1998,
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decision based upon those reporls and recommendations® 2,

The built in remedy for the prisoner or parolee concernad in this

sectiunzm, is that the Cour, where it has refused or revoked parole, is
cbliged to rewvisit its own decision and reconsider it within a pericd of two

years,

There are two scenarios pursuant to the provisions of § 78 of the 1998
Correctional Services Act. The first scenario is where the prisoner, after,
for example, 25 years, must be considered by the Cour for parole, day

parole or community correclions for the first time®™.

In such a case the
CSPB. afler receiving the reporl from the case management committes
desling with the specific prisoner, must prepare a3 repord with
recommendations as to whether cr not parole should be granted.  This
reéporl, with recommendations, is then submitled to the Court®™. |n these
instances where the CSPB has recommended parcle, day parole or
community correclions and, subject to the provisions of s 75{1)b) and (c)
of the 1998 Correctional Services Act,*° the Courl, having considered and

accepted these reports and recommendations, may on the basis of these

reports, order the prisoner's placement on parole, day parole or

** Saction 75 and 7801} of the Correctional Services Act 111 of 1934,

?fl Section 78{d) of the Correctional Services Act 111 of 1998

?L’“ Contemplated ins 731} of the Correctional Services Ac1 111 of 1998,

% The prisoner's remedies within this scenario are set aul in s 7hi3) of the Carrectional Services
Act 111 of 1998 as described above.

== For prisoners sentenced to life impriscnment the CSPB cannat recommend placemeant under
correctional supervisian,
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community corrections, as the case may be.

The second scenario is where the Courl must consider whether a
prisaner's parole, day parole or correctional supervision andfor conditions
relating thereto, must either be withdrawn/cancelled or amended. Such a
parolee or probationer is subject to a supervision committee®”, which
prepares angd submits it recommendations regarding such parolee or
probatigner to the CSPB**. In this case the CSPB must alsc prepare a
report with recommendations®™, which it must submit to the Courl.
However, before it submits the reper to the Court, the prisoner/parolee
has the right to be informed about this, lo make written submissions
andior to appear in person before the CSPB andior to be legally
represented before such Board andicr to present evidence andfor
submissions, which evidence and submissions must then accompany the

report and recommendations of the CSPE to the Courl®'".

The Court must consider the reporl and recommendations and must
make a decision, bul is not obliged to accept the recommendations of the
CSPB*"". The Court thus retains the discretion to accept or reject the

recommendations by the CSPB*",

7 Establ-shed in terms of 5 58 read with 5 57 of the Correctional Services Act 111 of 1993,
8 Caction 57 read wilh 55 58 and 78 of the Correctional Services Act 111 of 1008,

*¥1n terms of 5 T8(2} of the Correctional Services Act 111 of 1398,

% terme of § 75(3} of the Cotrectional Services At 111 of 1998, as submitted above.

211

Scctmn 73{1) read with 5 78 of the Correctional Services Act 111 of 1908,
? Section T8{1) read with 5 78 of the Correctional Services Act 111 of 1988,
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I both the first and second scenarios the Courl automatically serves
as a courl cf review for the decision and recommeandation by the C5FB. It
can also serve as a review courl for a decision by the Comeclional
Supervision and Parole Review Board, in cases where the |atter was
required o review a report and recommendation of the CSPB and made a
decisicn, not favourable to the prisoner or parolee. |t is this decision
which is then taken on review by the prisoner, to the Court. Thea High
Courl, therefore, serves as the last tier of remedies afforded to prisoners
who wish to challenge cerlain decisions within the framewark of the 1958

Correctional Services Act.

In the first scenario referred to above, where the Courl has refused to
grant parole, day parole or correctional supervision (lhe prisoner therefore
remainsg in custody) no funher remedy exists or is afforded to the prisoner
within the parameters of the 1998 Comectional Services Act, except that
the Courl may give directions as to ' treatment, development and
supporl of the prisoner which may contribute to improving the likelihood of

future placement on parole or day parnle'zm.

In the second scenane, where the report and recommendation by the

“Gection 7H(2) of the Careclional Servicas Act 111 of 1998, See also the discussion of further
remedies, including parole iefra, with reference to 85 2 read with 5 34, 34(2), 35(3) and 38 of the
Constitution Act 108 of 1998, further read wath sz 6{3), 17, TE(3Ya) and 77 of the Correctional
Services Act 111 of 1998,
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CSPB, which recommends cancellation of parcle, day parole or
comecticnal supervision, are accepted by the Courd, and the Cour likewise
endorses that recommendations, the affected parolee's or probationer’'s
position, within the framework of the 1988 Comeclional Services Act, is

WOrsg,

In terms of & 75 where such a cancellation or amendment of parole,
day parole cr correctional supervision is envisaged, and in fact
recommended by the CSPB pursuant to a request by the Commissioner
{as advised by the supervision committee), such parcle, day parcle or
corractional  supervision may be suspended provisionally and the
Commissioner can issue a warrant for the immediate detention of such a
person, before the decision is taken by the CSPB or the Court.*™ Pending
the decision of the CSPB or the Court, the pamlee or probationar will
remain in custody. The negative impact of such provisional incarceration,
is mitigated to a certain extent by the requirement that the Board must in
either case consider the matter within 14 days and take a decision and/or

make recommendations to the Courl, whete applicable *™

Mo other legal remedy aparl from the above exists within the
provisions of the 1998 Correctional Services Act for the prisoner against

the decision of the Court which has acted in terms of s 78 of the 1998

““Section 75(2} of the Correctional Servicas Act 111 of 1068,
“*Section 75(a) and (o) of the Correctional Services Act 111 of 1998,
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Comeclticnal Services Act, except that that Cour must reconsider the
matter {withdrawal of parole, day parole or correctional supervision) within

two },rears,m

In both scenarios the wording of the provisions of ¢ 78 of the 1998
Correctional Services Act, suggests that a decision may be taken by the
Court, on consideration of ... the record of the proceedings of Correctional
Supervision and Parole Board and its recommendations in the case of a
mrisoner sentenced to life imprisonment...' only.””” There is no reference
to the fact that any affected person and/or body, mcluding the prisoner or
parolee or the probationer concerned, may be present andl/or may be
legally represented andfor may adduce evidence andfor make
submizsions, in, at, and to, that Courl. This is in stark contrast with the
relevant provisions dealing with the proceedings by the Correctional
Supervision and Parole Review Board in terms of & 77{1) of the 1998

Correctional Services Acdl,

It would also be fair, equitable and just, and in accordance with the
constitutionally guaranteed rights of a person, including a prisoner™, that
the affected prisoner or parclee or probationer be given the appariunity to
appear in person angdfor be leqally represented before the relevant Courd,

to make submissions andfor to argue the merits of its case, if necessary,

o E‘Sev:.nc:ur'l 7814} of the Correctional Services Act 111 of 1998,
A “Sechon 78(1} of tha Correctional Services AC 111 of 1998,
% See 3 34 read with 53 35, 172 and 173 of the Canstiltion Act 108 of 1996,
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and/or to adduce evidence, if it is considerad necessary, and granted by
the Court®™,

Sirch a prisoner against whom the Courl has acted in terms of s 7877,
must also be afforded the right to legal representation, since the nature of
the enquiry itself {i.e. whether or not to deprive the parclee of his or her
freedom) is of sufficient gravity to justify legal representation andfor an

order that it must be provided at the State's expense®.

The mature of the proceedings in this Court largely resembles that of

review cour%®

. Consequently, the prisoner should be afforded the right to
apply to Courl to present furlher, relevant evidence and, should the
application be granted, to present such evidence. Such prisoner should
also be allorded the right to challenge evidence and recommendations,

present arguments and make submissions to the Cour®®,

The decision by the Gourt, referred to in 5 78 of the 1998 Correctional
Services Act, is subject to review in terms of the common law and

constitution of South Africa and as amplified in the relevent provisions of

““In terms of 55 34, 35, 172 and 173 of the Constilution Act 108 of 1996, further read with 5 17
and s 6{3) of the Correctional Services Act 111 of 19835,

j;‘ Section 78(1) of the Carrectional Services At 111 of 1998,

7 Tl

! See 5 10 read with s 24 of the Supreme Court Act 58 of 1959, See also the discussion of this
section in Erasmus Soperiey Cowr! Practice Servige 271 {20043 A1-20-28; A1-68-88.

7% Section 12 read with s 24 of the Supreme Court Acl 59 of 1958, read with s 34, 35, 172 and
173 of the Constitution Act 108 of 1986, further read with = 17 and s 6(3} of the Correclionai
Services Act 111 of 1998,
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the Promotion of Administrative Justice Act 3 of 2000.%%*

Where the Cour, acling in terms of § 78 of the 1998 Correctional
Services Act takes a decision or acts in such a way that would be
tantamount to a breach or denial of the prisoner's common law rights
andfor constitutionally guaranteed rights, such a prisoner will have the
necessary focus sfandf {0 apgproach the High Court for the necessary
refief, including review of the decision®®. This will represent the
penultimate tier of remedies aflorded the prisoner who is aggrieved with
the decision of the Coun, acting in terms of & 73 of the 1998 Correctional

Services Act.

In practice, such reliel would be sought by an affected prisoner by

Ses the cases referred to in Shapler 4. See s 1, 3, 6 and 8 of PALA 3 of 2000. 3ee also the
Canstilution Acl 108 of 1928, spewfically 5 ¥, &, 9. 10 and 12 {Rights in the Bill of Rights), 5 33
{Just Administrative Action), 5 34 (Access lo Couns), 5 35(2) (challenging the lawfulnass of
hisiher delention ar further detention 'in persan befora a court’) and = 35(3)a) {the righl of an
accused parson to appeal ar review. by a highar court, in the zense that a person who appeared
before the Court in terms of s 73 of the 19498 Cormrectional Services Act (111 of 1998} is in facl an
accused person who had been found guilty and sentenced, ariginally by this Court. and was
appearing again before the relevant Court, as an accused person, As such hesshe is entitled 1o
the pratection, it is submitted, afforded by s 35(3) of the Constitution, See also 55172 and 173 of
the Constitution Act 108 of 1996, See also $ 19 read with 5 24 of the Supreme Counl Act £9 of
1858, See Pharrnaceutical Manufaclurers Association of Sowth Africa & Another: in Re Ex Parte
President of the Republic of South Africa & Others 2000 (2) 54 674 [CCY; 2000 (3) BCLR 24 (CCY
paras 45-49. See generally Mubangzi, Corstifufional Righls for Priconers in South Africa: A
Critical Review, De Jure [2002) 42-64; Mubangizi, The Cornenitutionaf Rights of Frisaners in
South Africa; The Law versus The Praclice SACJS 14 (2001) 310326 al 310-312, Mubangizi
Internalional Human Rights Prolection for Prisoners: Which Way South Afriga? SAYIL (26) 2001,
37-113 at 87-88, 110-113. Bukurura, Emerging Trends i the Protection of Prisoners Rights in
Sauthern Africa, African Human Rights Journal {2002) 2. 22-100 at 101-104; De Vos, Prisoner's
Rights Lifigafion in South Alrica Since 1894 A Critical Evoluwtion, Law, Demacracy and
Development, Voi B, |ssue 1 {20035} 59-112 at 92-94, 47 footnotes 34-36.

5 See the discussion with reference to n 224 above.

24
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8 |f a prisaner

application on nctice, as prescribed in the Rules of Courl.
approaches a High Courl in terms of the prescribed procedure, which
must be done on notice to the other party and supported by an aflidavit, it
would mean that such a Court, as a2 Court of Review will in any event have
to deal with evidence {as contained in the afidavit(s} of the applicant and
the opposing afidavits, if any). It may furlhermore have to deal with
additional evidence, if such an application was made to the Court and

d??’. Such a Court of Raview will alse have to daal with the

grante
applicant {prisoner or parplea or probationer) either in person ar hisfher
legal raprasentative, and wilt have to afford the parties the opporunity to
present argument and make submissions to the Cour before it gives its

judgment an the applicat'tonzza.

The last tier of remedies aHorded an aggrieved prisoner/parolee,
would be to apply for leave to appeal to the Supreme Courl of Appeal or {0
the Constititional Courl against an order of the Court & que (of first
instance)*?®. in such cases, the Applicant baars tha onus of making out a

case for him/her to be heard by the highast courts of the land™". The

“®35ee Rule 6 read with Rule 53 of the Uniform Rules of Court, made in terms of the Supreme
Court Actl 50 of 18959, See lhe dizcossion of those Rules by Erasmus, Farlam, Fichardl Van
Loggerengberg, Superiar Courl Practice (1094) B1-32 to 58, B1-380 to 386,

“4 thid,

8 thig

M geetions 19, 20 read with 55 21, 22 and 24 of the Supreme Court AcL 59 of 1958, See the
discussion of these seclions by Erasmus ef af op of {n 228) A1-2EB to A1-T75.

0 cam Tweni v Minister af Law and Order 1993 (1) SA 523 (A at 531 €. Erasmus of af op cit {n
228} A149 and the cases referred Lo therein, See also Maccland OO v Macassar Land Claims
Commiliee and QOihers SCA case no: 594/2003, judgment delivered 30 November 2004, See
alsa 5 39(3Ho) of the Constitution Act 108 of 1996, See alsa S v Bens 1995 {1) SACR 105 [CC;
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Applicant will have to apply to the Court a quo for leave to appeal against
its order or judgment™'. When such leave is granted. the merits of the

appeal will be heard by and argued before the Supreme Court of Appeal

232

or the Constitutional Court, as the case may be™™. Should leave to appeal

to the Supreme Cour of Appeal or Constitutional Courl be refused by the
Courl of first instance, the priscner/parolee's last resort would be to
petition or apply to the Supreme Court of Appeal or the Constitutional
Courl directly for leave to appeal against the judgment or arder of the

Cour a quo. In both instances, the applications must comply with the

formal requirements for applications for leave to appeal *?

19860 {2V BCLR 155 CC. Ses also 5 v ZJume 1595 (2) 54 842 (CC);, 1995 (4YBCLR 509 CC; Sv
Bhutwans, 5 v Gwodiso 19085 {12) BCLR 1579 CC; 1996 (1) SA 338 (CC) {onus on accused to
disprove something).  Standard Bank of 54 Lid v Harrls ard arother NNO [(JA du Tolt inc
frtervaning) 2003 (2) SA 23 (SCA) Mimster of Environmernta! Affairs & Tourism v George and
Chers 2067 (3} 5A 62 [SCA}

“ gee n 229 above.

“% See n 229 above.

#igee generally & 318 of the Crirminal Procedure Acl 51 of 1977, read with 3 20, 21 22 and 24 of
lhe Supreme Courl Act 58 of 1858 and further read with Rules 49, 52 and 53 of the Rules of
Court. See also Erasmus et &l op of (n 226) B1-351. B1-386 and the author's discussion of the
applicable rules with reference ta the relevant case law.
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Conclusion

The practice of parcle has changed dramatically over the last decades

1 234

since its introduction 1n 191 . The introduction of the 1898 Correctional

Services Act, which was preceded by the 1937 Parole and Correctional

23 (which was never put into operation} has sffected a

Supervision Act
fundamental change in the practice of parole as it was under the 1958
Correctionat Services Act.  Whereas in form the legal position of a
prisoner has been improved under the 1898 Correctional Services Act, as
opposed to the 18959 Correctional Services Act, in substance that may not

necessarily be the case.

In this regard, reference was made lo the fact that noc specific
guidelines exist in the 1898 Correctional Services Act in terms of which
pnsoners can work and sirive to attain a positive assessment and
recommendation which may result in a favourable decision by the CSFB
or the Commissioner of the Cour, i.e. to release him or her on parole. In
contrast, clear guidelines In this respect existed under the 1959
Cormrectional Services Act, which would still be applicable in terms of
Section 136 of the 1998 Act (the transitional provision) to those prisoners
who have been sentenced before the 1988 Act came into aperation on 1
October 2004. In practice, therefore, these guidelines will sfill be
appiicable for a long time to come until those prisoners sentenced before
1 October 2004 have finished their terms of imprisonment.  The effect
hereof is that these prisoners would be entitled to be allocated the
maximum number of credits allewable under the 1958 Correctional
Services act, as opposed to those prisoners sentenced afler 1 October
2004, who would not be entitled o any credits. The 1298 Correctional

Services Act, which is appiicable to this category of prisoners, simply does

}f’d As disgussed in Chapter 1,
% Ng 87 of 1997.
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not make provision for any cradits, or the allocation of any credits to this
category of prisoners. The furher effect hereof is a differentiation
between those prisoners sentenced before 1 October 2004 and those
sentenced thereafler. The differentiation creates a tension between the
rights of these two categories of prisoners. This tension is reflected in the
fact that those prisoners sentenced before 1 October 2004, and who are
entitled to receive the maximum number of creditors, will become eligible
for parole much earlier after having served only one third of their
sentences, and could thus be released on parole much earlier, whereas
no such nght and expectation exists for those prisoners senlenced afler 1
October 2004, The effect of this differentiation created by the Legislature
is that those prisoners sentenced after 1 October 2004 are discriminated
against, which could potentially be unfair and in violation of their

constitutional right to equality.

It was also demonstrated that, whereas the Parole Board only had an
advisory funclion under the 19589 Correctional Services Act, it now has an
independent status, theoretically at least, and can take decisions
regarding the placement of prisoners on parole andfor make
recommendations in respect of those prisoners sentenced to life

imprisonment or having been declared dangerous criminals, to the Courl

“ ges 3 12 of the Constitution Act 108 of 1996, which guaraniees everyone's righl o equality
and prohibits wunfar discrimination, read with s 35 of the Constitution. This is one of the mest
cententious issues following the promulgation of the 1993 Correctional Services Act generally and
s 136 fthe wransitional provision} in partcular, which ash the potential to create a lot of litigation at
lhe instange of priscners sentenced after its introduction. This study does not purport 1o resolve
the tensian, nar to hawe this lension as its pnmary focus, The Constitutional Court may well, in the
not oo distant future, be required to address and resoive this tension, |n this regard, the common
law mazxims cortemporanes ex posiio and subsequito abeenvatia could well find application and
cauld be involved. The Appellate Division of the South Afnican Supreme Court {8t the time, now
the Supreme Court of Appeal) formulated the applicalion of these commen law maxims in
Trangnet v Ngeezulz 1085 (3) SA 538 (A) 549, as follows:  If substantive rights and obligations
are not affected and can still be enfereed by the new procedure, the new grocedure will be held to
apply. The opposite will be the case iF substantive rights and obligations are affected by the new
procedure”. See also De Ville Constitutional and Statutory Interpretation (2000 236,



155

and/or the Minister of Correclicnal Services andfor the Commissioner of
Correctional Services, as the case may be. |t is that process and the
rights and obligations of prisoners in that process, and which have a
material impact on the ultimate decision as to whether or not to release

the prisoner on parote - that forms the subject matter of the next chapter.
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CHAPTER 4

JHE PAROLE PROCESS AND THE RIGHTS, REMEDIES AND QBLIGATIONS

OF PRISONERS IN THAT PROCESS

Introduction

This chapter examings the nature of the pargle pmocess, the various
stages which inform and form part of that process which if idenlifies as the
azsessment of a prisoner and the recommendation regarding the eligibility
for parole of such a prisoner, the consideration of such a prisoner and the
gventual decision whether or not to release such a prisoner on parole,
The process may also involve the determination of whether or not a
parcige's parole should be cancelled, in those cases where there is an
alleged breach of parole conditions'. These stages are identified as inter-
related and inter-dependant on each cther, forming part of a multi-staged
decision-making process of parole. This chapter also describes the
procedures of each of these stages and the rights and obligations of the

prscners and the correctional officials during those stages.

Prisoners acquire and have rights and obligations throughout this
process vis-a-vis the state, as represented by the Department of
Correctional Services, its varicus organs and cfficials, including the Case

Management Committee {CMC), the Carrectional Superwision and Parole

' Thiz aspect has already been discussed in Chapter 3 under the heading: Cancellation of Parole,

Cray Parale ar Carrectional Supervision.



197

Board (C5FPB), the Correctional Supervision and Parcle Review Board
(CSPRB) and the court acting in terms of the applicable provisions of the
1898 Comrectional Services Act’. These organs of state also have rights
and obligations vis-a-vis the prisoner in this parole process and they are
particularly obliged to act strictly within the parameters allowed by the
1998 Correctional Services Act®, the Conslitution? and the Promation of

Administrative Justice Act, 20005,

Within the context of parole, the assessment of prisoners and their
consideration for parcle eligibility are two distinctly different, yet inter-
related slages of the pardle process performed by different institutions
within the Department of Carreclional Services. The assessment is done
by the Case Management Committee (CMC) and starts from the reception
of the prisoner at a prison until a recommendation is eventually made by
the CMC concerning the particular prisoner {0 the Area Manager (in the
case of those prisoners sentenced 1o less than 12 months imprisonment),
as the delegated official of the Commissioner of Correctional Services, or
the Correctional Supervision and Parole Board (CSPBY (for those
priscners sentenced o more than 12 months imprisonment). The
assessment focuses on the general conduct and adaplation of the
prsoner whilst in prison, which will be noted and recorded in reparts

concerning that prisoner by the CMC and which will eventually inform the

" Sae s 78 of \he Correctional Services Act 111 of 1995,
*Act 111 of 1938,
" The Conslitution Act 108 of 1996,
; Act 3 of 2000, hereinafter PAJA, 2000.
See 538, read with 5 42 and s 45 of the Caorrectional Services Act, 111 of 1995,
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recommendation made by it to the Area Manager or to the CSPB
concerning that prisoner's suitability for parole’. The consideration of the
prisoner to determine whether or not he or she is eligible to be released on
parole. is done by the Area Manager {as the delegated official of the
Commissicner)” or the CSPB®. It involves considering these reporls and
recommendations submitted by the CMC as well as representations by or
cn behalf of the prisoner and any other relevant information placed at the

disposal of the Area Commissioner or the CSP8."

The principle of parole in South Africa

The predominant feature of the 1959 Correctional Services Act, viz-a-viz

prisoners, is its emphasis on the release of such prisoner.’

The premise of the 1998 Correctional Services Act, in contrast to the
1959 Correctional Services Act, is clearly that of incarceration of

sentenced prisoners | ‘a sentenced prisongr remains in prison for the

full period of sentence..’ and the ... prisoner sentenced to life

imprisonment remains in prison for the rest of his or her life’."”

" Saction 38 read with s 42 and s 45 of the Correclional Services Act. 111 of 1995,

® In those instances where Lhe prisoner has been senlenced to less than 12 months
imprisonment, in terms of 5 73(1) read with = TS(7) and s 42(2)d} of the Correctional Services
Act, 111 of 1985,

® Seclions 45, 73 and 75 of the Carrecticnal Services Act, 111 of 1983

' Sections 45, 73 and 75 of e Correctional Services Act, 111 of 1995,

"Section 651} of the 1959 Correctianal Services Act, provides as follows (emphasis added): "1}
A pnsoner shall be released upon the expiration of the term of imprisenment impesed upon him.”
Feection 7A(1) of the Correctional Services Acl, 111 of 1988 (emphasis added).
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This indicates a paradigm shifl in penal policy, by the legislature, from
an emphasis on rehabilitaticn of prisoners, to deterrence which is
indicative of a punitive approach'. This shift was as a result of the
perceived identifiable shordcomings of the penal system in South Africa.
Specific eriticiams that were levelled in this regard include the lack of
consistency in sentences (like cases are not treated like) as a result of
percetved unfair disciimination against certain offenders on the grounds of
race and social status. Judges and magistrates were also criticised, in
many instances, when imposing punishment, for under-emphasising the
seriousness of the offence which led them to impose disproportionately
light sentences in such cases. Criminals who had been convicted of
seripus offences and sentenced 1o long terms of imprisaonment were very
often released prematurely by the Deparment of Correctional Services,
which not only undermined the original sentence imposed by a courl of

law, but brought the whole criminal justice system into serious disrepute,™

To amelicrate this punitive approach, the focus now seems 1o be on

13

rehabilitation of offenders. The current white paper on correctional

" See 5 v Mhizkaza and Another 1957 {13 SACR 515 {SCA} 522 |-J where the following
observation was made by the Supreme Court of Appeal: We are, for inslance, aware that there is
a bill (referring o the Correcticnal Servicas Act, 111 of 1988 which had been introduced as from 1
October 2004 that will, if enacted. cnce again change the parole and release regime — now tg
intreduce stricter requirements. The palpable object of the bill is to cater for present politizal and
public opinion. 1t illustrates the paint that if 2 coun attunes a sentence with regard to its
understanding of contemporary prison |aws or practice, it may resufl in an unintendad injustice to
lhe convicted person’ per Harms JA.

* See generally: ‘Report an A New Senlencing Framework' 2000 Saouth African Law Comission
F.rqrect &2 in particular paras 1.5 and 1.9 et 584,

® Sge generally ‘Report on A New Sertencing Framework' 2000 South Afican Law Commission
Froject B2 in particular paras 1.0 and 1.9 of seq. Ses alsc White Paper on Cofrections in Sauth
Afnca, Department of Correctional Services (February 2005); Introduction, 71-73.
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services seeks to address that paradigm shift in penal policy by re-
emphasising the imporance and need for rehabilitative mechanisms and
treatment of prisoners in South African prisons'™®.  According to this new
appraach, the emphasis is on the 'corrective fraining’ of the prisoner,
hence the terms correctional official, correctional facilities or
carrectional centre instead of priscns, and correctional services instead
of prison services''. In achieving this objective, the Deparlment of
Correctional Services advocates a more co-operative and integrated
approach towards correctional services in general and the rehabilitation of

prisoners in paricular '™,

Despite this paradigm shift in penal policy, the principie of release on
parole has now been firmly established by the highest courls in South
Africa as part of the constitutional jurisprudence of South Africa’™. Parole
has indeed been elevated to a constituticnal prerogative without which the

sentence of life impriscnment in Scouth Africa {and in Namibia} would

® See White Paper, Department of Correctional Services: 'Correcting Offending Behaviour,
Owercrowding and Carrections as a Sccietal Responsibility; Build a Caring Correclional Systam
that Truly Belongs to All' by Department of Correctional Services, Republic of South Africa
gFebruary 2005) Chapter 4 (V1 et s5eq).

! See White Paper, Department of Correctional Services: 'Correcting Offending Behaviour,
Owercrowding and Corrections as a Societal Responsibility; Build a Caring Correctional Syslemn
that Truly Belorgs o Al' by Department of Carrectional Services, Republic of South Africa £2005)
Ch 4.

¥ See White Paper, Department of Correclional 3erwices, 'Correcting Offending Behaviour,
Owercrowding and Corrections as a 3ocietal Responsibility; Build a Caring Correctional System
that Truly Belongs ta All' by Depantment of Correctional Services, Repubhc of Scuth Africa (2005}
Ch 4.

59 See 5 v Makwanyane and Anather 1995 (3) SA 381 (CC), 5 v Mhlakaza and Angther (n 107
Minister of Correclional Services v Kwakwa ond Anather 2002 {4) SA 445 (SCAY, S v Bul and
Anathar; B v Chovitla and Othars 2002 {1) SA& 535 (SCA),
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otherwise have been unconstitutional™.

The Legislature in South Africa has also acknowledged the principle of
parcle in that the prisoner can be released earlier than the date on which
his or her prison semience in fact expires, subject to certain parole or
correclional supervision conditions®.  That principle finds exprassion in
the provisicns of s 73 of the 1998 Correctional Services Act. Section 73(5)
clearly provides that a prisoner can be released on parole before expiry of
the actual term of impriscnment once he or she complies with cerlain
eligibility requirements and has accepted the conditions of his or her
release on parole. These conditions are determined and set by the
Correctional Supervision and Parole Board (C5PB). Prisoners who have
been sentenced to life imprisanment andf/or declared dangerous criminals
are dealt with by the court, which decides whether to place such a
prisoner  under  correctional  supervision or  on  parole, on  the

recommendations of the CSPB “2.

It is now a well established principle that parole is a necessary and

legitimate parf of the administration of justice generally and of penal

¥ Eee 5 v Miskaza and Another (n 100 5 v Bulf & Anather, 5 v Chavulla & Ancther 2002 (1) 5A
535 (SCA) al 552, para 23, read wilth paras 11 to 14 and 25, See also 5 v Mamand 2002 (1) SA
21 {CC} paras 21-28; Srate v Tcoeib 1986 (1) SACR 390 (Nm3S} 388-399, particularly 399,
paras Ata C.

* See generally Chapter VIl of the Corractional Services Act. 111 of 1995,

“ See s 78 of the Corraclicnal Services Act, 111 of 1998,



162

practice in particular in South Africa.® As such, it would be irreguiar and
unlawful for any courd, when imposing a sentence, to try to prevent a
prisoner from being released on parole, by factoring that inte his or her

sentence in order lo thwart the objectives of parole®®.

It is also acknowledged that the present parole and release regime
under the 1998 Correctional Services Act is more stringent than the
previous regime, as it introduces stricter requiremeants with the clear
objective fo cater for the present political and public opinion regarding

eriminality and violance®®.

Section 73 of the 1998 Correclional Services Act now prescribes in
peremptory terms thal a prisoner *... must be placed under correctional
supervision, or on day parole or on parale ... on a date determined by
the Correctional Supervision and Farcle Board cor, in the case of a
prisaner sentenced to life imprisonment or thase who have been declared
dangercus cnminals, by the court®. Where the CSPB has made a
determination that a prisoner is eligible to be released subject io

correctional supervision or an parale, such a prisoner acguires a night to

“* Sae report on a New Sentencing Framewark op of (n 12} paras 1.3, 1.9 ef s8g. Seealso S v
Miakaza and Another (n 13);, 5 v Sy 5 v Chavulla & Others in 193 5 v Miemand {n 207 S v
Toogib {n 200. 5 v Makwanyane {n 19},

“ Bee S v Khumsfo and others 1983 (21 SA 540 (MY at 542 A; 5 v S 1987 (2) 3A 307 (AD} at 313
H; 5w Smuth 1996 {1 SACR 250 (E) 254-255; 5 v Mhlakaza angd analher 1997 {1) SACR 5135
(SCA) 521-523; & v Chavuifa and Others; S v Bt (n 19).

“ See S v Milakaza ang Another (n 13, 19},

*Sees P[5 of the Carrectional Services Act, 111 of 1988,
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be released on parole.®” This right, however, is subject to such a prisoner

accepting the stipulated conditions imposed upon or him or her by the

CSPB.* This obligation an the CSPB or the court will only arise, and then

lhe resultant right of such a prisoner to be placed under correctionai

supervision, or on parale or day parole, will only be triggered, once:

{a)

(b)

The prisoner has been assessed by the case management
committee {CMC) of the prison concerned, pursuant whersto a
reporl is compiled, containing foter afia a plan for the reintegration
and rehabilitation of the specific prisoner into the community and a
recommendation, which must then be submitted to the Correctional

Supervision and Parole Board, or the area manager®;

The prisoner has been considered by the Commissioner or the
area manager as the delegated official of the Commissioner™, or
the CSPB (for all those prisoners serving a definite sentence of
imprtsonment for a period longer than 12 months) or by the courd {in
respect of all those prisoners who have been sentenced to life

imprisonment of have been declared dangerous criminals®'; and

fT See ¢ 7S] of the Correctional Services Aql, 111 of 1903,
2’ See s 7S5 of the Carrectional Services Ack, 111 of 1998,
¥ See 5 38 read with 5 42, 5 d2(2)a) and (d) and 5 45 of the Correctional Services Act, 111 of

1593,

* Only in those instances where prisoners have been sentenced g less than twelve manths'
imprisonment. 3ee 5 73{1) read with = 42(2)d} and s 75{7) of lhe Correclional Serviges Acl, 111

of 1988,

*' See s 72 of the Carrectional Services Act, 111 of 1993,
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{¢c) A decision has been taken by the Commissioner {or area
manager) or the CSPB or the court, as the case may be, pursiant
In the abovestated assessment and consideration, to release such

a prisoner on parole, day parole or under correctional supewisionﬂ.

if, after such assessment and consideration, it 15 decided to release
the prizoner under correctional supervigion ar on parole or day parale, the
degision will not be capable of being implemented until the prisoner has
agreed in wriling to the parocle or correctional supervision conditions, has
indicated that hefshe undetstood them and that he/she will co-operate with

the prisan authaorities to implemeaent them™>,

4.3, The legal nature of the parole process

The process of parole is typically a multi-staged decision-making one®’,

involving as it does the assessment and consideration® of the prisoner,
recommendations™ concerring such a prisoner by the CMC andjor CSPB,
regarding histher eligibility for placement on parcle {or subject to

corractional supervision) and a decision® by the relevant public official or

* That decision can artly be taken by the commissioner or area manager, as delegated official of
the Commigsicner, tn respect of those prisoners seruenced to less than twebve months {in terms
of & 757 read with 5 73 of the Commectional Services Act, 111 of 1998], by the CEPE in respact of
all those prispners sentenced to impriscnment for twelve months or more, excluding those
senlenced Io life imprisenment or declared dangerous criminals (in 1erms of 5 73[(1) read with =
THBWEN i) and (v) of the Correctional Services Act, 111 of 19838).

_:f"‘ See s T3{5]1k), 5 45 and s 55(3) of the Carracticnal Services Act, 111 of 1988,

f:’ See, generally, Heexter Adminisirative Law i South Africe (2007 362-307.

* See para 4.2(3) above as well as paras 4.3.1 and 4.3.2 below.

* See para 4.2(b} above as well as paras 4.3.1 and 4.3.2 below.

¥ Ses para 4 2e) above as well as para 4.3.3 below.
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authority whether or not to release such a prisoner on parole.

The highest cours in Sguth Africa differ on the question whether
preliminary conduct andfor decisions, such as recommendations andfor
tnvestigations, constitute administrative action and would therefore be
subject to administrative review in terms of the common law, the
Constitution™, or the Pramotion of Admiristrative Justice Act™®,

As Hoexter™ points out, the approach under the common law before
1994 was generally that, as no ‘rights’ were affected in the preliminary
stages by investigations or advisory action, the aggrieved parly was
generally not entitlied to natural justice. This attitude. she points out™,
continued even afler the introduction of our constitutional dispensation in
1894 until it was unanmimausly rejected by the Supreme Courl of Appeal in
Dirsctor: Mineral Development, Gauleng Region v Save the Vaal

‘._112

Environment®, described by Hoexter as a ‘bold step™. In this case, the

Supreme Courl of Appeal rejected the arguments that:

"% South African Constitution Act 108 of 1996

* Promotion of Administrative Justice Act 3 of 2000, See; Chairman, Board of Tarifis & Trade v
Blanko fre 20017 {43 34 571 {SCA), paras 13, 14: Buffale City Municipalily v Gauss 2005 [4) SA
498 [5CA) at paras 10=15 Mew Clicks 5A (Plyl Lid v Tehabalana-Msimang NO 2005 {27 5A 520
{C) paras 4041 of Director: Mineral Development, Gauleng Region v Save the Vaal
Environment 1999 [2] 54 707 (SCA) paras 17—20; Carthiife Africa {Cape Townt v Director
General: Depardment of Envirgnmental Afgirs & Towrism 2005 {3) 34 1568 (C) paras 5§ ef seq,
and Mwister of Health v Nevr Clicks South Africa (Ply) Lid 2008 (2} 34 311 (CC) paras 150, 434
and 672, See, generally, Hoexter Administrative Law in South Africa (2007) 392-337.

:' See Hoexter op ot {n 34y 383,

* Bee Hoexter op cif {n 34) 383

¥ 1990 (2) SA 70T (SCA) (para 17-20}

* Hoexter op cif {n 34) 393
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(a) No righls’ were violated at the first stage; and

(b}  Since the audi alteram partem rule will be applied at the second

stage, it need not be applied at the first stage.

The court's reasoning was that the preliminary step, which was the
granting of a license in terms of § 9 of the Minerals Act 50 of 1991, which
would then be followed by the approval of an environmental management
programme in terms of s 39 of that Act opens the door to the licensee and
sets in motion a chain of events which can, and in the ordinery course of
events might well, lead to the commencement of mining cperations. It is
settled law that a mere preliminary decision can have serious
consequences in parlicular cases, inter alia where it lays .. "the necessary
foundation for a possible decision ... which may have grave results. n
such a case. the audi rule applies to the considerations of the preliminary

decision ... *

This case was followed by Earthlife Africa Cape Town v Director
General, Department of Environmental Affairs & Tourism™ a case
concerning the construction of a pebble bed nuclear reactor. Here the full
bench of the Cape Provinctal Division pointed out that the initial step,

which was the granting of authorisation by the Director General, was not

"' Director: Mineral Devefopment, Gauleng Region v Save the Vaal Envirenrmen! (n 38) para 17.
* Director: Mineral Developmern, Gautang Region v Save the Vaal Covironmen! 2005 {31 54 156
(C){n 38) para 17.
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only a necessary prereguisite to furlher steps in the process, but also a
final step as far as the Environmental Conservation Act 73 of 1938 was

concerned®,

The later Supreme Courl of Appeal case of Buffalo City Municipafity v
Gauss* held that the initial steps were considered to be part of a bigger
process which ultimately caters for the nght of the aggrieved party to be
heard. In such cases, a subsequent bearing would suffice ... provided of
course that it does not cause prejudice and that the heanng is itself a fair

gneldﬂ_

This case is also regarded by Hoexter as 'a retreat from the spirit of
the "Save the Vaal" case, noting that it had not baen refarred to by the

Supreme Cour of Appeal in the BuFfalo case''®.

However, within the purview of PAJA, the ingredients of the Act’s
definition of administrative action suggests that prefiminary conduct {such

50}, including

as in Chairman, Board on Tariffs & Trada v Blanca Inc
recommendations of an administrator andfor body fall outside the purview
of PAJA™ . This stems from the requirement of a 'direct legal effect, which

seams to translate into & requirement of finality, This was &lsoc how the

fﬁ See also Hoexter op cif {n 34) 396387,

7 2005 {41 5A 4498 (SCA)

" 2ee Hoexter o it (0 34) 346 and 394-3395.

" Hoexter ag cif (n 34) 394,

= 2001 {4) SA 571 (SCA),

*' Qeg 5 1 of the Promotion of Admintstrative Justice At 3 of 2000, See, generally. Hoexter oo it
(n34) 356,
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majority of the court in the Cape Provincial Division case interpreted the
term when it found in New Clicks South Africa (FPty) Lid v Tshabalala

Msimang NO™ that recommendations of a pricing commitlee did not

constitute administrative action®.

This eflect of the PAJA, ie which again invites the courts to retumn to
pre-demacretic reasoning has been described as a great pity™. However,
as Hoexter™ points out, the Constitutionat Court, in a final appeal in the
New Clicks case™ declined to treat the two slages of the process -~
recommendations from the pricing committee and the subsequent
regulaticns made by the Minister — as separate and independent
decisions. To treat them thus, said Chaskalson CJ would be to put form

above substance®. According to Negebo J, the enabling legislation

;]

contemplates a single process, consisting of several stagesﬁ . According

to Moseneke J, it is one continuous process involving the committee and

the Minister at differert times®®.

= 2005 {2} SA 520 (C) paras 40-41 {n 35)

! New Clisks SA {Ply) Ltd v Tshabalala Msimang NO (n 53) para 40—41; Hoexter op ¢l (n 34)
385,

* Hoexter op o {n 34} 396-367, The term "pre-democratic” refers to the reasoning of the courts
before the introduction of the Interdm Coostitutions of the Republic of Sauth Africa Act, 200 of
1993, which was later replaced by the current Constitutions of the Republic of Sauth Africa Act 108
of 1996,

* Hoexter ap cit (n 34) 367

* Minister of Health v New Clicks SA (Pt Ltd 20068 {2) SA 311 (CC).

* New Clicks case supea {n 568) para 137.

" New Clicks case supra (n 56) para 441

U New Clicks case supra fn 55) para 672,



169

The PAJA could, soitis argueda"j, conceivably be interpreted so as to
avoid this effect, which would be by viewing multistage processes more

holisticalby.

But even if these preliminary stages are interpreted to fall outside the
purview of the PAJA, and accordingly do not gualify as administrative
action (it not being final), this does not mean that it could not be tested on
the other common law andfor constitutional review grounds such as it not
being in accordance with the constitutional principle of legality andfor

reasonableness and/or baing unfair in the circumstances®

Within the context of pargie, the assessment of & prisoner and a
recommendation by the case Managemeant Committes (CMCY or the
consideration of a prisoner and a recommendation by the Correctionel
Supervisicn and Parole Board (CSPB)* would be the equivalent of such a
prefiminary  step. Such an  assessment, consideration and
recommendation, however, will invariably inform and form parl of the
aventual decision whether or not to release a prisoner on parole of, and
by, the relevant authority, be it the Commissioner, the CSPB or the
courl™. As such, it will be evaluated and scrutinised as being an integral

part of the parcle process and the final decision of the applicable public

" Hoexter ap cit (n 34} 387

" Hogxter op it (n 24} 347,

* Seclion 38 read with 5 42 and s 45 of the Correctional Services Act, 111 of 1938, .

* Seclion 73{1) read with s 75(7) and s 4202} of the Carreclional Services Act. 111 of 1988
* See para 4.2{c} (c) above.



431

170

official or tribunal and will therefore be subject to review either in terms of

the common law, the constitution andfor the PAJAS,

Assessmaent

Prisoners sentenced under the 1959 Correctional Services Act had, and
continue to have, the advantage of the credit system, despite legislative
efforls to abolish ™. In terms of this system, prisoners would be
assessed by the then existing institutional committee of a parlicular prison
according lo stipulated criteria®.  If a prisoner was positively assessed,

he or she would be rewarded with a cerain number of credits,

In the event of a positive assessment by the institutional commitiee,
such a prisoner could be awarded with a number of credits which, if
converled into days and/or months andfor years, could be equal to the
maximum of half his term of imprisonment which hefshe has already
served.*® Such a prisoner's date for consideration for placement on
parole may be brought forward by the number of credits he or she has

earned, and after the conversion therecf into days or months or years™.

& Hoexier ap oft (34} 337,

*% Section B5 read with 3 22A of the Correctional Services Act 8 of 1953, further read with 5 138
of the Corractional Services Act 111 of 1998, See alza the Carrectional Services Amendmeant Act
37 of 1977, which sough o abobsh the credit system. bul was newver put into operation. See
g}enerally the discussion of assessment in Chapter 3, para 1.2 1949 infra.

* These criteria are hsted n the Manual for Correctional Cificials: CE0B, Chapter Wl para {14} 18
37—50, hereinafter referred to as 'CSQB VI', fallowed by the appropriate paragraph{s.

¥ Section 224 read with s 65 of the 1959 Correctional Services acl. G508 VI op ot (1A¥X23)
and {24}, 51-55,

¥ Ihid. The espects of agsessment and awarding credits are fully discussed in Chapter 3 infra.
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Should hefshe be negatively assessad — which could be as a resuft of
the naiure of the offence commilied, hisfher previous convictions, or one
or other disciplinary transgression — he or she would not receive any
credits™".  Moreover, such a priscner could also be penalised in
accordance with cerlain stipulated penalisation periods determined by the

Department of Correctional Services”.

The only remedias afforded to a prisoner who was dissalisfied with an

assessment, or the recommendation of an institulional committes, were:

{a)  The right to be informed as to what was contained in the repor

affecting him/het: and

{b) The nght to make oral or written representations to the delegated

official andfor the Commissioner of Correctional Services’™

Should a prisoner be dissatisfied with his or her assessment andfor

recommendation by either the institutional committee or the parole board,

" CS0B vl op cit {n 673 [1A)23Nc) 51, {See also Chapter 3, n 19)

T CE08 vl op cit SIAHZSehY [1AY2D), 51-61. See also Palicy Directive dated 23/04/98 ref
188 and fts Annexure &, 1-7. See generally in Chapter 3 under the heading 'Assesasmeant of
Prisoners and Assessment Criterta under the 1959 Correctional Services Act.

? Sge g 62 read with s &5 of the 1859 Correctional Services Act. See CSOB WI(TANZ W i}-(ii) —
where the procedure during Parale Board hearings was descnbed as confidential, non-formal,
and it is stipulated that Parale Boards wers not obliged 1o furmish reascns far their decisions. An
agarieved prisongr could, if he or she had the means, challenge such a recommendation by &
Pargle Board {and by implication. the Institutronal Committes] in a8 Court of law. by taking it on
revigw Ip @ High Coud.  As such they {Farsle Board) can be forced to give reasons for their
recommendations. Theay were in any casa requirad to furnish reasons to the Commissioner or the
delagated official shoold they nat reeomemend parale Mor amy prisoner.
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and have lcdged such a complaint in the form of an oral aor writen
representation to the Commissioner, the latter (or his delegated official)

could do eithar;

{a) Ratify such an assessment or recommendation: or

(k)  Amendit; or

{c) Declare it null and void; or

{d}  Substitute that assessment or recommendation or decision with

his/her own."™

In the event that the Commissioner amends or substitutes the decision
of the instituticnal committee or the parole beard, it may not be done to the
prejudice of the prisoner”. Should the Commissioner ralify the
assessment, recommendation or decision which is being challenged by
the priscner, no further remedy within the parameters of the 1959
Correctional Services Act would be available to such a prisoner, except to

approach the High Court for review™.

" 280 5 62 read with 5 65(3} of the 1959 Correctional Services Act.

" Saction §2(3) of the 1958 Correctional Services Act,

™ 2action 62{3] of the 1859 Comrectional Services Act. Prior to the 1993 Constilution of the
Republic of Scuth Africa, Mo 200 of 1893 and Act 105 of 1996, the decisions of the Commissioner
of his duly delegated officials could anly have been taken on review to the High Court on the
comrmon law grounds of review as sel aut in Johannesburg Slock Exchange v Wilwatersrand
Migel (Phy) Ltd 1358 (3] SA 132 (A) at 152, See pleo Johannesburg Consolidated fnvestment Co
Lid v Johanresburg Town Counct 1903 TS 111 at 115, and Hoexter op cit (0 31 pp 1314,
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The remedy of judicial review was oniy available to those prisoners
who could afford the services of a legal representative, who could assist
him/fer in instituting and launching such review proceedings in the High
Courd. No compulsary legal aid at state's expense was authorised or
granted to prisoners sentenced under the 1953 Comactional Services

Act™,

The 1998 Correctional Services Act, in contrast to its predecessor,
stipulates clearly the different aspects regarding a prisoner that must be
assessed’’, and the body which must perform such an assessment, namely
the case management caommittee {CMCY". The CMC replaced the
institutional commities, which performed this function under the 19859

Cotrectional Services Act’™  The 1998 Correctional Services Act also

® This is to be differentiated from the system of what is commenly referred to in the Sauth African
leqgal framework regarding pnsoners as Prison Appeals. These Prison Appeals were done by
practising advocates and members of the constituent bars in Bouth Africa, on an amico curise
basis. This would usually be after an agonieved prisoner had laid a complaint’ with the wisiting or
irspecting judge or by having writlen a letter to a judge or the Judge President of any particular
dwision of the High Court of South Africa. A case file concerning such a prisoner would then be
laid bafore a judge in chambers for his ar her assassment. If such a judoe was of the apinion that
there might be meril in the complaint of the prisaner, ie on the question ¢f the priscners guilt
andfar senience thal was imposed upon kim or bar, the matter would then be referred to court For
argument. The Ragistrar of the High Coeurt would then aise with the lscal advocates association
{the Bar, as il is called in South Africa) who would then appainl counsel o argue the case on
behalf of the prisoner as amicus curiae. Mo such remedy existed for sentenced prisoners whose
complaint was direcied at an assessment, recommendation andior a decision by the institutional
commilles andior the parele board of a particular prisen andfor the Cammissioner of Carrectional
Services. However, 5 17 read with 5 T5(3) of the Corractional Services Act, 111 of 1998, further
read with s 35{3} of the Constitution, Act 108 of 1996, now quaranlees the right to legal
representation in such cases, and even legal aid in deserving cases.
¥ Saoe 5 35 of the Correcticnal Services Act, 111 of 1994
" s0p 5 42 of the Correctional Services Act, 111 of 1928,
Msaction 38(1) provides as follows:
38{1) As scon as possible after admission a3 a sentenced prisoner, such prisoner musl be
assassed to determine his or her — (a} securnity classification for purposes of safe custady: {b)
health needs; (¢} educational needs; (d) sactal and psychelogical needs; [e) relgious needs,
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provides, unlike its predecessor, that a plan for each prisoner serving 12
months or more must be prepared by the CMC and that regular interviews

must take place with a pl’iSDF‘IEFm.

Howewver, no assessment criteria are stipulated or mentioned in the 1998
Correctional Services Act in terms wheraof a prisonar's suitability for
placement on parole is to be assessed and determined. This leaves such
assessment and determination wide open and solely within the discretion
of such a CMC and/cr comectional supervision and parole board. Thus, if
a pnsoner has committed a disciplinary infringement, the 1988
Correctional Services Act is silent on what effect, if any, that will have on
such a prisoner's assessment and consideration for purposes of
placement on parcle ar release subject to correctional supervision. This is
paricularly perdinent in circumstances where a prisoner has already been
punished by the appropriate disciplinary tribunal and nothing is stipulated
to the effect that such a prisoner's eligibility for parcle will be negatively
affected. Mo specific guidelines exist in the 1998 Correctionel Services
Act far prisoners in terms of which they can work or strive towards, a
pesitive assessment for parale by the appropriate CWMO. A positive
assessment may result In a positive recommendation by the CMC to the
CSPB and/or the Commissioner for possible early release on parole or

under correctional supervision {{both parole and correctional supervision

i) specific development program needs: {g) work allocation: (hy allocation to a specific prison,
and {i} needs regarding reintegration into the community.
* Sea s 38023, 41 and 42 of lhe Correctional Services Act 111 of 1995,
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are incorporated in the term community corrections)®.

The Legislature scught to address this facuna in two ways., Firstly, i
enacted s 136 of the 1998 Correctional Services Act. This is a
transitional provision which makes provision for the assessment and
consideration of prisoners who had been sentenced to imprisonment
before its commencement on 1 October 2004, to be done in accordance
with the policy and guidelines that were applied by the parole board under
the 1859 Correctional Services Act. The assessment criteria and guiding
principtes that have been developed owt of these policies and guidelines
will therefore apply to those prisoners sentenced before 1 October 200457,

Secondly, it enacted s 134% of the 1998 Correctional Services Act in

Section 36 of the Correctionsl Serviess Act, 111 of 1998 sels out the objective of the
implemeantation of imprisenment; s 37 sets out the general principles to guide the Department in
the implementation of that objective; s 38 deals with the assessmenl of prisoners, yet is silent on
any criteria for correctional supervision andlor parole; 5 42 sets out the powers of the CMC —
although this section imposed a duty on the CMC to assess each prisoner, it does not set out or
reler to any criteria for such an assessment olher than those aspects of the prisoner lisled in 5 38
which must be delermined through such an assessment: ss 73, 75, 76, 77 and T8 which deal
with the power of the CSPB, the Correctional Supervision and Parole Raview Board (CSPREB)
and the courts, simiiarly contain no provision for any of these instiulions to apply any specific set
of criteria or qQuidelines for the assessment and consideration of prisoners for parole or
correctional supervision, Mone of these instiutions are aglso empowsred to develop ar set their
own criteriz andfor guidelines in that respect.
* See chapler 3. para 3.1 infra for a mare detaited discussion of. and reference to, 5 136 of the
Correctional Services Act 111 af 1988, at p 122 — 123, Section 136 reads as follows:
{1] Any perscn serving a sentence of impriscnment immedialely befere the commencement
of Chapters IV, V1 and VIl is subject to the provisions of the Correcticnal Services Act, 1359
{Act Ng. & of 1958, relating to his or her plagemen! under communty correciions, and 15 o
be cansidered for zuch release and placemeant by the Comrectional Supervision and Parole
Board in lerms of the palicy and guidelines applhed by the fomer Pargle Boards pnor to the
eommeancemeant of those chapters. (2) When considering he release and placement of &
prisoner wha 15 serving a determinate sentence af imprisanment as contemplated in
subseclion {13, such prisoner mest be allecated the maximum number of credits in terms of
_ section 22A of the Correclional Services Act, 195% {Act B of 1959}
* The date of commencament of the Carrectional Serviees Act, 111 of 1088
¥ Section 134 reads as follows:
134 The Minister may make regulalions not inconsistent with this Act a3 1o -

(a}
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respect of those prisoners sentenced and imprisoned after the
commencement of this Act™ This section simply states that the Minister

may make regulations™ regarding, inter affa, the assessment of prisoners.

These requlations, however, alse do not set out any criteria and/or
guidelines for the assessment of prisoners for parole or correctional
supervision. The only provision in these regulations that could have
relevance in this respect is Regulation 24, which deals with the role of
the CMC, which must compile a report in respect of each prisoner in

accordance with approved “guidelines” and "departmental policy”.

No definition of 'guidelines’ andfor 'deparimental palicy’ is provided in
the Regulations, nor in the 1998 Correctional Services Act. It is unclear
and doubtful whether the "guidelines’ andf/or 'deparimental policy’ are the
same as the 'pelicy and guidelines’ refemred to in 5 136 of the 1998
Correctional Services Act. The policy and guidetines referred to s 136 of
the 1998 Correctional Services Act are clearly applicable to prisoners

sentenced and imprisoned befare the date of its commencement on 1

oy

The assessment of 3 sentenced prisaner; ...

w On 1 Qctober 2004 in terms of Governmert Gazette No 26626, Vol 453 of 30 July 2004,

* These regulations were promulgated on the 30 July 2004 in terms of Governmen! Gazatle Mo
26826, Regulation Gazette Ne 8023, Val 462 dated 20 July 2004 and commanced on the 31 July
2[}'34 in terms of Government Motice No R34 of 30 July 2004,

* Regulation 24{8) simply states the fallowing:

(6} (a} In campiling the report contemplated in s 42{2)¢d) of the Act the Commities is subject

(b]

to the guidelines provided for in the order to ensure uniformity in applying
departmental palicy,

& summary of the reasons for a recommendation on a prisoners conditional
placement or release must be provided to the Couds, Correcltional Supervision and
Pairele Board or the Area Manager who decides cn the placement or release of a
prisaner.
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Cctober 2004. It is not clear whether it was the intenticn that the policy
and guidelines referred to in 5 136 of the 1898 Correctional Services Act
must include or be the same as the ‘guidelines’ andior ‘deparimental
policy’, which s contained in Regulation 24{6) and that, by vidue of this
regulation, the policy and quidelines can be applied to all prisoners,
including those sentenced after the commencement of the Act on the 1
October 2004, If this was indeed the intention of the Legislature, one
would have expected it to be clearly set oot in this transitional provision.
This is clearly nat authorised by s 136 of the 1988 Correctional Services
Act. There is no provision in the 1998 Correctional Services Act, apart
from those provisions in s 134, which expressly authorises the Minister or
the Commissianer to issue any order or palicy quidelines in respect of the
placement of prisoners on parcle. No such autherisalion is to be found in

the Requlations, apart from the provisions of Regulation 24(5}.

The effect of the transitional provision is the creation of & dual system,
operating under the 1998 Correctional Services Act, for the purposes of
assessment, consideration and placement on parole or release under
correctional supervision., One system anly applies o those category of
prisoners sentenced and imprisonad under the 1959 Comectional Services
Act, to whom the credit system still applies and who will receive the
maximum nurmber of credite which will result in their consideration date
for parole {or correctional supervision} being brought forward. The

prectical result is that these prisoners would become eligible for parale or
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correctional supervision afler having served only one third of their
respective sentences®.  The other system applies to those category of
prisoners who have bean sentenced and imprisoned under the provisions
of the 1898 Correctional Services Act, from the date of the
commencement, the 1 October 2004, and which makes no provision for

any credit system or ‘credits’ to be afforded to any prisoner.ﬂg

The right and remedy of a prisoner in relation to an assessment by the

CMC are;

{e) He ar she is entitled, as an enforceable right, io be informed of the
cantents of the report compiled by the CMGC concerning him/her
gnd submitted by it to the Correctional Supervision end Parole
Board or the area manager (where his or her sentence is 12

months or less)™;

{b} He or she must be aflorded the opportunity to submit written
representations to the CSPBR or Commissioner {or area manager),

as the case may ba®'.

B By virlue of lhe operation of 5 22A(1)a) of the 1853 Correctional Services Act read in
conjunction wilh the transitional provision (s 136 of the Correctional Services Act, 111 of 1928)
and the principle against retrospectivity embodied in 5 35(3)(1) and {n} of the Constitution Act 108
of 1996,

" See also in this regard the Directive, with reference number 1/9/8 and dated 18 August 2004
issued by the Department of Carrectional Services, its Directerate; Pre-Release Resettlamen,
with the heading Dealing with Sentenced Ofenders and Profile Repars (G328 Form) grier to
inception of the new Carrectional Supervision and Farole Boards on 1 October 2004°, (Also
referred to in <h 3, n 158}

" S action 38 read with s 41 and s 42 of the Correctional Services Acl, 111 of 1908,

M8action 42(3} read with s 75( 1} of the Correctianal Services Act. 111 of 1998,



179

4.3.2 Consideration

The assessment of priscners is deone by the CMC, which would then
submit its recommendations based on this assessment regarding the
particular prisoner to the CSPB. The latters duty is to consider these
recommendations by the CMC regarding each prisoner, any
representations by or on behalf of the prisoner andfor any other relevant
information placed at its disposal, and thereafler 1o decide whether or not

such prisoner ought to be released on |::51rczle.5'2

The Correctional Supervision and Parole Board is empowered to
cansider all priscners sentenced to more than twelve months
imprisonment for parole, including those prisoners who have been
declared dangerous criminals, and those prisoners who have been
sentenced to life imprisonment™. The Commissioner {or his delegated
oficial, the area manager) considers those prisoners sentenced to less
than twelve months imprisonment for perole upan receipl of the repor

from the CMC™.

As a general rule, those prisoners serving determinate sentences in

prison must be considared for parcle by the C5PB afler having served the

® Section 72 and 2 75 of the Correctional Services Act, 111 of 1998
*Section 73 read with 5 75{1) of the Correctional Services Act, 111 of 1008,
“Section 42(3} read wilh & 75(7) of the Carrectional Services Act, 111 of 1998,
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stipulated non-parole period impoased by a court, or whenever a prisoner

has served 25 years of a sentence or cumulative sentences®™.

5

The duty to consider the undermentioned categories of prisoners for

parofe or community corrections, only arises when they become eligible

therefor, which is:

{a)

(5}

SZection 73
®aection 73
"eaction 73
*gection 73

{
{
{
{

g
g
&
&

it
b
5
it

In the case of those prisoners sentenced to corrective training
which is for a period of two years, when such prisoner has served

twelve months®e:

In respect of those prisoners sentenced to imprisonment for
prevention of crime, which is for a period of five years, after three

and a half years™;

In respect of those sentenced to life imprisonment, when they have

served 25 years or, in the case of those prisoners who are 65 years

or older when they have been imprisoned for at least 15 yearsga:

In respect of those prisoners who have been declared dangerous

criminals in terms of s 51 or 5 52 of the Criminal Law Amendment

i of the Correcticnal Services Act, 111 of 1098,

i) of the Correctional Servces Act, 111 of 1988,
Wk of the Correctional Services Act, 111 of 1998,
)

8
)
v}
i) of the Carrectional Services Act, 111 of 1955
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Act, 1997%°, when they have served four fifths of the sentences
imposed or 25 years, whichever is the shorler. The courl may
arder that such a prisocner can be considered for parole after having

servad two thirds of the sentence imposedim;

In respect of those prisoners who bava been declared habitual
criminals, who may be detained for 15 years, after having spent at

least 7 years in jail'™";

In respect of those prisoners who have been sentenced to
imprisonment in terms of s 276(1Ki) of the Criminal Procedure
Act'™, of which the period of imprisonment may not exceed 5
years, afler serving at least one sixth of such sentence, whereafter
they can be considered for placement under correctional

supervision'™.

A person who has been sentenced to imprisonment under 5 276(1)(i}

of the Criminal Procedure Act'™ and to imprisonment for a period of five

years or less, must be considered for placement under correctional

supervision after having served one sixth of such sentences, unless the

* 105 of 1987,

"zection 73(6)b)v] of the Correctional Services Act, 111 of 1998,

fn'Secli{:n 736)c) of the Correctional Services Act, 111 of 1998,

" Act No 51 of 1977

:EjSecticn 73(7%a) of the Correctional Services Act, 111 of 1998,
Aot Mo 51 of 1977,
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courl has directed otherwise'™.

A person who has been sentenced to {a) a defimite period under s
276{1}b) of the Criminal Procadure Act, 1977 (b} imprisonmeant under
s 276{1}i) of the Criminal Procedure Act. 1977'%; or (¢} a period not
exceeding five years as an alternative to a fine, must be considered for
placement under correctional supervision afler having served one quarter
of the effective sentence or after having served the nom-parole period,

whichever is the longer'®

It is evident from the provisions of s 75(1) of the Correctional Services
Act, 1998™ that the CSPB is obliged, in this consideration process, to

consider:

{1}  The repor submitted to it by the CMC™®;

{2} The written representations which the affected prisoner is entitled to

submit to the CSPB pursuant to the repor by the CMC''T;

(3} Any other information'"'?; or

' Sam g 7I(THDY of the Carrectional Services Act. 111 of 1998,
b Of Act 51 of 1977,
" o Act 51 of 1977.
Sechcrn T3(F i) of the Correctional Services Act, 111 of 1895, emphasis added.
Df the Correctional Services Act, 111 of 1995,
" In terms of 5 42 of the Correclional Services Act, 111 of 1998,
" Section 42(3) of the Correctional Services Act. 111 of 1993
“gaction 75(1) of the Correctional Services Act, 111 of 1908,
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(4}  “Argument”?,

Section 75 clearly contemplates a hearing where the prisoner may appear
before the CSPB, and be legally represented, and be allowed to present
wrilen andfor oral argument. This cernainly also contemplates the
situation during which ‘any other information’ may be put before ar brought
to the attention of, the CSPB which it, in its discretion, may take into
consideration when they determing whether a prisoner is a suitable

candidate o be placed on parale or under correctional supervision.

Decision

By the Correctional Supervision and Parole Board {CSFPB)

Afler having received and considered all information placed at its disposal

in the manner described above, the CSPB:

(1)  Decides whether or notl 10 place any prisoner serving a prison
sentence exceeading 12 months, but excluding those having been
declared dangerous criminals or sentenced to life imprisonment, on

parcle or on day parole or under corractional supervision;

"Section 75(1) of the Correctional Services Act, 111 of 1998,
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{2) Decides and sets the conditions of community corrections o be
imposed on a prisoner o be released on parole, day parole or

under ¢correctional supervision''?; and

{3} Makes recommendations toc the court, in respect of a prisoner
having been declared a dangerous criminal in ferms of 5 286 of the
Criminal Procedure Act. 1977'"°. and a prisoner sentenced to life
imprisonment, on the granting of day parcle or parcle or the
placement under correctional supervision {the latter only applies in
respect of dangerous criminals) and make recommendations on the
conditions of community corrections to be imposed on such a

prisoner’ ',

The decision of the CSPB is final. Thereafter, only the Commissioner
of Correctional Services or the Minister of Correctional Services may,
within his‘her sole discretion, refer such a decision for reconsideration o

the Correctional Supervision and Parole Review Board (CSPRB)YY.

M Section 75(13a) of the Correctional Services Act 111 of 1998 read with 3 T3(5Hali) of tha
%‘grrectmnal Services AcL 111 of 1898

e o1 of 1977,

TTEeclion TH{1)E) and (), read with s Y35)(aii). further read with 5 52 af the Correctional
Seraces Act. 111 of 1990,

Tgectian 75(8) of lhe Comeclional Services Act. 111 of 1098, It is submitted that the affectad
prisaner 15 alsg enlitted to refer to, or approach, the CS5PRE regarding such a decision of the
CSPE, by virtue of 5 35{3) of the Constitution of the Republic of South Africa, 108 of 1995,
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By the Correctional Supervision and Parole Review Board {CSPRB}

The CSEPRB must, when & matter has been referred to it for

reconsideration, consider:

(1) The record of the CSPB™'%;

{2}  Any submission made by ar on behalf of the Minister;

{3} Any submission made by or on behalf of the Commissicner; and

fd) Any submission made by the prisoner cencerned or an his behalf;

and

(5)  Any other evidence or argument which it, in its discretion, may

11
allow' .

Thereafter the CSFRB can, by simple majority, either confirm or set
aside the decision of the C5PB and subslitute its own decision and make
any order which the CSPB ought to have made'™. The CSPRB is further

obliged to give reascns for its decisions, which must be made available to

" Submilted to it in terms of 5 75(8) of the Corrsctional Services Acl.
"gection 77(1) ar the Correctional Serviees Acl, 111 of 1998,
“heetion 72(1)(a} and (b) of the Correctional Services Act, 111 of 1988,



{G)

186

the Minister, the Commissicner, the prisoner concerned. the CSPB

concerned and to all other CSPBs for their information and guidance "

By the court

The court must decide whether those prisoners sentenced to life
imprisonment, or having been declared dangerous criminals, are suitable

to be released on parole or subject to cormmunity corrections '

A prisoner has a right to be informed by the CSPB of its
recommendations o the courl, and hefshe must confirm that these
recommendations have been conveyed to him/her™. A prisoner
furthermore has the right to submit written representations with regard to
these recommendations of the CSPB, to the court, and the CSPB is
obliged to allow that prisoner to exercise that right'®. The CSPB is
furthermore obliged to submit these representations of the prisoner,

'®*  The court is obliged to consider all

together with its report, to the court
the above information before making a decision in respect of prisoners
sentenced to life imprisonment or declared dangemus criminals®,  This

applies to life sentenced prisoners who have already served 25 years or,

Secuan 72 of the Correctional Services Act, 111 of 1993,
Sec[u:m 781} read with 5 75{1){b) and {c), further read with s 7SS alfii.

™ Section 75[3)(b) of the Comectional Services Act, 111 of 1998,

“Sectmn T5[3)c) of the Correctional Services Acl, 111 of 1525,

* Section 75{3)(z) of the Correctional Services Act, 111 of 1998,

eaction 781} of the Correctional Services Act, 111 of 1998
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in the case of such a prisoner being 65 years or older, 15 years'’; and in
the case of dangercus criminals, after having served four fifths of his or
her term of imprisonment, or 25 years, whichever is the shorter™®. The
court may decide to grant parole or day parole and it also decides an the
conditions of community corrections to be imposed on a prisoner who has
been granted parole or day parole, or has been released subject to

29

community corrections™™. The courl may also decide to refuse to release

a prisoner subject to community corrections or te refuse to grant parole or

130

day parcle In such a case, the prisonar has the right only 1o have his

or her case reconsidered by the court within two years™

Acceptance

A prisoner will not be released on parole or placed subject to correctional
supervision, despite a decision to that effect by the Area Manager {as the
Commissioner's delegaled official), the CSPB or the courl, as the case
may be, unless he or she has accepted the conditions of pamle or
correctional supervision set and imposed upon him by the Commissioner
or Area Manager'¥, the CSPB'® or the court™. The acceptance of these

conditions by such a priscner is therefore a condiclio sine gua non for his

e Se-:tlr:nn THEURiv] of the Correctional Services Act, 111 of 1995,
Sect:on T3HENBI v} of the Correctional Services Acl, 111 of 1838,
Sect:cm 78{1} read with & 52 of the Correctional Serwces Act, 111 of 1998,
Sectmn TA(2} of the Correctional Services Act, 111 of 1955,
Sectmn TB(4} of the Correctional Services Act, 111 of 1958,
i Eectnr_‘m T5(7} of the Correctional Services Act, 111 of 1984,
i Sectan TE(1Ha) read with s T3{5)aii) of the Correcliongl Services Act, 111 of 1253,
PSoction T8(1) read with & 7I(ENaM). further read with & 75(1)b} and (o} of the Corractional
Services Act, 111 of 19938,
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or her release on parcle or subject to correcticnal supervision',

These conditions must be clearly stipulated, must be competent and
authorised by statute, it must be in writing and the prisoner must be
informed about those conditions in writing in a farm and languages which

d'™.  Such prisoner must also

will enable the prisoner to understan
indicate his or her understanding either orally or in writing by attesting his

signature to the written conditions ™’

i the prisoner is illiterate, this written information, which will include the
conditions which will be imposed upon him or her, and the channels of
communication for complaints and reguests must be explained to him/her
by a correctional official in a form and language that he/she understands,

and through an interpreter, when necessary %,

A priscner must not only confimm that he has clearly understood this
infarrmation as well as the impofdance of the conditions, but he must also
agree to those conditions and he must furthermore undertake ‘to co-

G

operate in meeting them™®.  This constitutes the terms of the writlen

agreament belween the prisoner to be released on parole, or subject to

"Mection 73{5Hb) of the Correctional Services Act. 11 of 1998 simply privades: (B Such
placement is subject to the prisoner ascepting the conditions for placement’ See alszo & 51(2) of
the Correctional Services Act, 111 of 19395,

"% Section 55(3)a) and (c) read with s 52 and 5 51{2) of the Carrectional Services Act, 111 of
1998,

Feection 55(3)a) and (c) read with 5 52 and s 51(2) of the Cofrectional Services Acl, 111 of
1598,

- See 5 65(3)(b} of the Cormrectional Services Act, 111 of 1998,

* caction 51 (2} read with 5 S5(30¢) of the Correctional Services Act, 111 of 1995,



43.5

189

carrectional supervision on the one hand, and the Department of
Correctional Services on the gther hand, who is ultimately responsible for
the administration of the prisons, including parcle and correctional

supervision, which form part of community corrections '

Despite the fact that a decision may have been made by the relevant
authority (the Commissiongr, the CS5PB or the cour, as the case may be)
to release a prisoner on parole or subject to correctional supervision, no
such order can be made, and hence that decision cannot be
implemented, unless this written agreement has been concluded between
Ihe prisoner cencerned and the relevant section within the Depariment of
Correctional Services, which would wsually be the Supervision Committee
attached ta a particular community corrections offica’™’

Cancellation of parole'*

Once released on parole, his or her status changes from being a prisoner
to a parolee who, although not enjoying unqualified freedom, does enjoy

"3 which core values correspond with those zet

the "core values of liberly
out and protected in the South African Constitution, and paricularly the Bill

of Rights'**

140

See Chapter V| of the Correctional Services Act, 111 of 1998,

"Section 51(2) read with s 58 of the Correctional Services Act, 111 of 1998
“ See also the section in Chapler 3 under the heading "Cancellation of Parole, Day FParcle or
Cnrreclmnal Supervision”.

See the American Supreme Court case of Morrizsey v Brewar 1972 (4058 US 5.CL 471,

* Sog intor alia 5 9. 10, 12, 14, 33 and 35 of the Constitution, Act 108 of 1096
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Such a parclee remains obliged toc adhere to the imposed parole
conditions until the expiry thereof, both in terms of the applicable
provisions of the 1988 Correctional Services Act'™ and in parlicular the
written agreement entered intd betwaen himself and the CSPB that hefshe
will adhere to, and work towards the implemantation of, the imposed
parole conditions. Should the parolee act in breach of any of the imposed
pargle condrions, the Commissioner of Correctional Services can
reprimand himfher, or instruct him or her to appear before the court or

6. or such

CSPE or other bady which imposed the community corrections™
parcie can be cancelled at the instance of the Commissioner of
Correctional Services, on application to the CSPB or the count’’. The
CSPB, CSPRA or court™®, as the case may be, is obliged both in terms of
the provisions of the 1998 Correctional Services Act, 1977'* and the
Constitution'™, to consider such cancellation *... according to law' ™', In

practice, it means that the Commissioner, before and when deciding to

issue a warrant for 'arrest’ of the parolee who allegedly has acted in

¥ Section 73(5) of Act 111 of 1898, read with s 75 and 52 thereof.

" g artion TO{1) of Act 111 of 1988, read with £ 75(2} and (3] therenf.

" Sertion 70 read with s 75(6) and (83 and s 77 and 78(4) of Act 111 of 1908,

" Section 70 read with & 75(6) and (8} and &3 77 and 78(4) of Act 111 of 1995,

" Saction 75 thereof.

™ Sartons 12, 14, 32, 35(3% and parlicularly section 33, of the Constitulign Act, 108 of 19985,
See also the discussion under Chapter 5 infra. These provisions carrespand with Aticle 9, and in
particular Article 9{4), of the International Covenant an Civil and Political Rights {ICCFR) andg
Articles 3 and § of the European Cenwventicn for the Protection of Human Righis and
Fundarmental Freedoms.

! See the Australian case of Parate Board ex parle Palmer 1993 {G8] A Crim. R 324 at 330331,
see alse Websler v Correctional Services Comunizsions QLD 5C 1998 {103} A Crim R 83 at 65
se¢ also B v Hull Frison Board of Visiters 1979 {1) All E.R. 702 [(CA) Campbell & Fall v LK 1984
(¥} EHRER (Serieg A), see alsothe discussion and references in Chapter 5 intfra.
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breach of hisfher parole conditions'™, would do so only on the basis of
information or evidence on oath — which usually is in the form of an
aflidavit placed before him or her — similar 10 e warrant being issued in
terms of the relevant provisions of the Criminal Procedure Act’™. The
Commissioner is obliged to apply hisfher mind carefully to the issues

154

raised and the allegations under oath Hefshe will also have to be

satisfied that reasonable grounds exist before issuing such a warrant'™.

Thase requirements are important since the effect of the warrant will
result in the arrest of the parclee and therefore a violation of hisfher
constitutionally guarentead rights to freedom and security of his person,
which includes the right not to be deprived of hisfher freedom arbitrarily or
without just cause'™. Such an arrest will also take place before all the
evidence has been gathered and tested through cross-examination and
hence such parclee’s conslitutional rghts to the presumption of

innocence™ are also applicable.

¥ In terms of s 70{3) of the Correctional Servines Act, 111 of 1895,
P ACt 51 of 1877, s5 20, 21 and 22. See alsa & 72} of the Correctional Services Ast, 111 of
1998,
" dohannesburg Stock Exchange v Witwatersrand Nigel Lid 1988 13} SA 132 (A) 152: Roman v
Witliarms 1998 (1) 3A 270 (L), Slansfield v Minister of Correciional Services and Others 2004 (4)
S8 43 (O} Minister of Correclional Services v Kwakwa 2002 (4) SA 445 (SCA) paras 35-36.
"™ See s 70 of the Caorrectional Services Act 111 of 1998 see also Cine Fims (P} Lie w
Commizsioner of Poboe 1971 (4) SA 574 (W)Y see also Park-Ross v Oirecior: Office far Serious
Ecorntortic Offances 1985 (2) 54 148 (C); Du Toit et al: Commentary on the Criminal Procedurs
Act [Service 12 1993) 5-10. and the cases therein relerred W, and Duncarn v Minister of Law and
Drder 1984 {3] SA 460 (T) at 465-408, and Minisler of Justice v Ndala 1956 (21 5A 777 (T
Secluﬂn 12 read with 5 35(2) of the Constitution, 108 of 1998,
" Section 35(2) of the Constitution,
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The CSPB or the tribunal’*® responsible for deciding the issue of
whether or not to cancel the parole will have to ensure, and be satisfied

that:

{a)  all the procedural and constitutional rights of the parolee have been

respected and adhered to; and

(b}  that the evidence at the end of its enquiry or hearing is sufficiently
cogent to warrant a finding that justifies the cancellation of the

parole’™

If it is not so satisfied, the parolee must be released forlhwith to

complete the remainder of the parcle periad until its expiry™".

44  Disciplinary procedures and complaints mechanisms: additional

internal rights and remedies of a prisoner

Upon his or her admission to prison, each prisoner has a righl to be
informed, and the responsible camectional official is obliged to inform the

prisoner, of his { her right to choose and consult with a legal practitioner

“* It could be the Correctional Supervision and Parole Review Board in terms of s 758 read with
5 771} of the Correctional Services Acl 111 of 1993, or the Court acting in terms of = 78 of Act
111 of 1588

" Section 75(3} read with & 771y and 5 73, which prescribes the procedure to be followed as
well as the infarmation thal most be considered by the CSPB, C5PRB or the Court, 35 the case
may be.

"™ See s 75(2) read with § 70, further read with ss 77 and 78 of the Correctional Services Act 111
of 1995
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andfor his or her right to legal representation at State expense where

substantial injustice would otherwise result™’,

An illiterate prisoner is furthermore entitled to have this explained to
him or her in a langueage that he or she understands and, if necessary,
through an interpreter. The prisoner must confirm that he or she has

understoad the information that has been explained to him or her™?,

On admission, a prisoner must also be provided with a copy of the
applicable rules which apply to him or her, the disciplinary requirements,
the authorized channels of communication for complaints and requests,

. and all such other matters as are necessary to enable him or her to

undersland his or her rights and obligations™'®*,

The correctional official whe is authorised 1o deal with requests andfor
complaints, must, afler having recorded such complaint or request, deal
with it promptly and, in the case of an assault, ensure that the injured
prisoner or persan gets the necessary medical attention'™. If the prisoner
is nat salisfied with the action and/or decision taken by the correctional
official, he or she may appeal to the Head of the prison, who must then

165

attend to it and attempt to resolve it If this is unsuccessful, and the

prisaner is still dissatisfied, the matter must then be referred to the Area

“'Section B(3) read with s 17 of the Carreclional Services Act, 111 of 1998.
“Sectinn B(43(b) and () of the Correctional Senvices Act, 111 of 1898,
“Section B4)a) of the Carrectional Services Acl, 111 of 1093,

“Section 21 of the Cerrectional Services Act, 111 of 19988,

“Zection 21(3) of the Correctional Services Act, 111 of 1995,
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Manager who assesses the complaint and makes a decision thereon,
which decision must be conveyed to the prizsoner concerned'®. I the
prisoner is still dissatisfied, or not satisfied with the response of the area
manager, such prisoner seemingly has a choice of either 'appealing’ to the
Commisgsiongr for intervention'® or, secondly, by reporting it to the
Independent Prison Visitor (IPV)'®. The IPV must then deal with this
preblem or compfaint in terms of 5 93 of the 1999 Correctional Services
Act, which includes discussing the cemplaint with the Head of the Prison
or the relevant subordinate cofficial, with the objective of resclving the

dispute'™,

If this is vnsuccessful, the dispute must be referred to the Visitor's

Committee ™.

In urgent matiers, including matters where a prisoner has been
sentenced by a disciplinary tribunal to solitary confinement, the IPV may
refer the matter direclly to the Inspecting Judge instead of the Visitor's
Committee™'. Where the matter or dispute has been referred to the

Wisitors' Committee' ™ and it still cannot be resalved, it must then be

'S ection 21(3) and (4) of the Correctional Services Act, T11 of 1998,

"5 The right of the prisoner lo approach the Commissioner, and the latter's power to inlerveng, is
denved from s 247} of the Correctional Servicas Act, 111 of 1888, althaugh the latter provision is
stipulated in the context of disciplinary proceedings and, in particular, a grievance by the prisoner
a&ainst a disciplinary ribwnal's decisian,

"“eaction 21(5) read with 5 24(7} of the Carrectional Services Act, 111 of 1988,

“Feeation 93(1)6d} of the Carrectional Services Act, 111 of 1933

”?Section 43(5) and s 24 of the Correctional Services Act, 111 of 1998,

" Section 35 read with s 902} and 2 93(5) of the Correctional Services Act, 111 of 1988,

'™ In terms of & B3(5) of the Correctional Services Act. 111 of 1008,
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refarred to the Inspecting Judge who makes a decision which will be

final'**,

Disciplinary proceedings against a prisaner are either conducted by

the head of the prison or a disciplinary oficial who is given authority’™ to

impose various penalties for disciplinary infringements '’

The prisoner has the right at such disciplinary hearing to refute the

7
% He or she does not have

allegation or allegations ageinst him or her*
the right to representation’””. He or she has the right to be informed of the
allegation or allegations against him or her in writing and the right to be
present throughout the hearing'™.  He or she has the right to be heard, to
cross-examine and to call witnesses'™™. He or she has a right to be given

reasons for the decisicn given by the disciplinary official®°.

YWhenever a decision has been taken by a disciplinary tribunal in
respect of 2 prisoner who has committed a disciplinary infringement, such
prisoner has the right to take the decision on review to the Commissioner,

who may confirm or set aside the decision or penalty of the disciplinary

f”Section 902 read wath s 93{4) of the Correctional Services Act, 111 of 1993

;; In Lerms of 5 24 of the Correctional Services Act, 111 of 1588,

TBection 22 read with sections 23 and 24 of the Correctional Services Act, 111 of 1888,
"Bection 24(2} of the Correctional Services Act, 111 af 1995,

.'“r Section 24{2] of the Correcticnal Services Act, 111 of 1998.

. SEEtIDr‘l 4{a) and {k) of the Correctional Services Act, 111 of 1993,

“USetinm 24{4)(t} of the Correctional Services Act, 111 of 1598,

“PSeclion 24{4) (d) of the Carreclianal Services Act, 111 of 1995
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tribunal and substitute it for an appropriate order'®.

if, after the decision of the Commissioner is made known to the
prisoner, and hefshe is still dissatisfied with that decision, the
Commissioner can then refer it to the IPY, who deats with it in terms of ¢
83 of the 1998 Correctional Services Act {ie he/she must try {0 resolve it

principally by means of mediation)'®2.

In cases where solitary confinement is imposed upon the prisoner
pursbant to a disciplinary hearing, the Commissioner must refer that
matter directly to the Inspecting Judge and such prisoner must not be
placed in solitary confinement until the decision of the Inspacting Judge

has been laken and is known to such a prisoner'®.

Conclusion

Parole in South Afica is 2 multi-staged processw’“ that involves essentially
three stages, namealy the pre-parole stage, the parole granting stage and

the post-parole granting stage.

The pre-parcle stage refers to and deals with:

e ection 24(74 of the Carrechional Serviges Act, 111 of 1995,

" Gection 21(5) read wath s 93 of the Correclional Services Act, 111 of 1938,

"“*Saction 25 read with 5 35, 5 13(2) and 5 93(5} of the Correctional Services Act, 111 of 1903,
"* See the discussion under paragraph 4.3 ahove.
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{a) The assessment procedures of prisoners as it wasfis practised
under the 18959 Correctional Services Act and under the 1998

Correctional Services Act;

(b)  The consideration of prisoners for release on parole, again both in
terms of the 19538 Correctional Services Act (by virtue of 5 136 -
the transitional provision of the 15988 Correclicnal Services Act) and
the 1998 Comectional Services Act. Since it immediately precedes
the recommendation andfor decision to grant parole, this stage
necessarily includes an analysis of the actual parole procedure
itself, including the parole boands, its functions and powers. It also
includes representations, submissions and/or arguments by and/or
on behalf of the prisoner to the parole board, whether written, oral

or both, or via statements, affidavits, testimonials ete:

{c) And the parale hearing itself, the form it takes, its procedure, the
role and power of the parcle board and its officials, and the rights

and remedies, if any, of the priscner.

The next stage is the recommendation by andfor the decision of the

% This would

parcle board andior CSPE to grant andfor refuse parole
entail an evaluation of the manner in which the particular recommendation

andfor decision was arrived at, the criteria that was used, an assessment

"3 800 the discussicn infra. See also ss 73 and 74 of the Correctional Services Act 111 of 1958
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of the reasons for their recommendation andfor decision, if any, especially
where it is negative in the sense that no parole has been recommended

for andfor granted to a particular prisoner.

The assessment, recommendation and the ullimate decision by sither the
Commissioner, the CMC, the CSPB, the CSPRB andior the court'®
constitute conduct by a public official or tribunal and, as such, subject to
review either in terms of the Constitution. the commen law or the PAJA'.
It iz trite that not every exercise of a public power will gualify as
administrative action and therefore reviewable under PAJA or s 33 of the
Constitution'®®.  If these assessments, recommendations or decisions of
the CML, the CSPB, the Commissianer the CS5PRB or the Court do not
qualify as administrative action, it will still be subject to review in terms of

1849

the  constitutional  principles of  legality  {lawfulness) and

reasonableness'* and/or the established commen faw review grounds.’.

1E8E
187

See the discussion under paragraph 4.3 above,

See lhe discussicn under paragraph 4.3 above,

¥ Hoexter ap cif [m 34) 115-116. The authar correctly submits that * ., the practical effect of the

elaborate definilion in tne PAJA (of administrative action is 1o exclude much of what would have

been reviewahle under the 1854 Canstitution'.

%3 ape Pharmasevhcal Manufaclurers Association of 8A: In re Ex Parte Presidant of RSA 2000

{2) SA 674 {CCY. Minister of Health v New Clicks SA (Pty) Ltd 2006 (2} SA 311 (CC) para 87.

See, generally, Hoexler op ot {rn 34) 225 para 51 where the author succinctly summanses it as

follows:
The reguirement of lawfulness of administrative agtion ... coincides completely with the
content of the conslitutional principle of legality ... This principle is an azpect of the rule of
law, one of the founding walues of our constitutional order and the mainspring of
administrative law. The |egality principle is also implicit in the South African Constitulion,
and applies 1o all exercises of public power, thus providing an essential safeguard when
action does not qualify as "administrative action” for the purposes of PAJA or the
Constitution.

"™ Sae Hoexter op cit fn 343 283, A07-203, 327-323. See also the discussion in Chapter 5 infra

under 'Heasonablenass’,

! See Hoexter op cit {n 34) 22-29; 108-112; 115-116; 167—168; 184-191; 216-218. See also

Phrarmaceutical Manufacturers Associalion af 5A: In re Ex Parte Presiden! of the REA 2000 {2)
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in the avent of a positive recommendation or decision to grant paroig, it is
followed by the acceptance of the prescribed conditions™ by the prisoner
in writing, in the absence whereof hefshe would not be released on parole
or subject to correctional supervision, despite a positive recommendation

ar decision to that effect.

The effect of a posifive recommendation andfor decision to grant
parole to the prisoner would resuli in the release of such a prisoner from a
state of imprisonment to a state of freedom. This freedom of the prisoner
is, however, subject to conditicns to which he or she must adheare, which
encumbers that state of freedom of the prisoner until the last day of the
actual prison term imposed on such a prisoner (ie when such a prisoner is
no longer subject to parole, with the total prison term having come to an
gnd) or until such parcle is revoked., In the case of life sentenced
prisoners, such state of freedom remains circumscribed for the rest of his
or her natural life, or unttl cancellation of that parole {usually as a result of

e breach of one or more of the parole conditions).

The effect of a negative recommendation and/or decision (i.e. not to

grant parcle) would inevitably involve an evaluation of the internal

S5A G674 (CC} paras 44, 45 and 85; Bale Sfar Fishing (My) Lid v Ministfer of Enviranmental Alfairs
20404 {4) SA 490 {CC} paras 20-22; Johannesbury Stock Exchanga v Witwatersrand Migel [Cly)
Lrgd 1988 {3) 5A 132 (A) 152, Traub case supra. Nortie and olhers v Minister of Corrections!
Services and ofhers 2001 (3 S& 472 (SCAY; Mimster of Corractional Sarvices and others v
Kiwatwsa and another 2002 (41 58 445 (SCA)Y, Administralor Trangvasl and Othars 1959 (4) 5A
731 (AD) 756.

" See ss 51{13(¢). 51(2], 73 of the Carrectional Services Act 111 of 1998
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remedies of the allected prisoner agatinst such recommendation andfor
decision as well as a consideration and description of the external
remedies available to the aggrieved prisoner {e.g. by bringing an

application for it to be reviewed and set aside).

The |ast stage of this parole process is the post-parcle granting stage,
1.e. when the prisoner's status has become one of parolee. During this
stage the prisoner's status differs materially from his‘her status before
baing granted parole. [n this last stage the prisoner is in an actual state of
freedom, albeit circumsenbed by cerlain conditions to which he or she
must adhere for the duration of the parcle period, ig until expiration of his
of her actual term of imprisgnment, This stage involves infer afia the
whole procedure regarding the cancellation of parole, where a paroiee has
allegedly broken ong or more of his or her parole conditions'. This slage
also includes the role played by, and the function of, the supervision
committee attached to the community corrections office in terms of the

1" its repord andfor recommendations to

1988 Correctional Services Ac
the Commissioner of Correctional Services andfor the CSPB regarding
whether a paroleg’'s parcle should be cancelled or not, and the
determination of the rights andior remedies of the parolee in that

195

context, This stage furlhermore invelves the powers of the

Commissioner of Correctional Services to issue a warrant of arrest by the

% e, generally, Chapter V1 of the Correctional Services Act, 111 of 1998, as discussed in
Chapter 3 above under the heading "Cancellalion of Parcle, Day Parole or Correclional
Supervisicn”, and in this Chapter 4 above.

ng Sec 5 51 read with 5 53 of the Correctional Services Act, 111 of 1998,

* Qee Chapter VI of the Correctional Services Act, 111 of 1995, particularly 55 70, 71 and 72
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Commissioner and the legal regquirements therefore"®, the subseguent
enquiry and/or investigation inta any alleged breach of a parale condition
committed by the paroles, and the preliminary/provisional detention of
such a parolee, the hearing, if any, o determine whether a breach of a
pargle condition has in fact occurred, the procedure ic be adopted there
as well as the legal reguirements, followed by the decision andfor
recommendation of that tnbunal which may lead to the eventual
cancellation of such a parclee's parole, and the rights and remedies of the

parolee in this whole process.'™

These are inter-dependant stages of the parole process, preceding
and including the actual granting or refusal of parole to a prisoner, during
which rights and obligations are conferred in a continuous process on both
the prisoner and Depardment of Correctional Services officials {DCS)
and/or the Correctional Supervision and Parcle Board or Review Board
(CSPE / C5BEB). These nights, abtained during these stages, and
throughout the parole process are crucial, from the prisoner's perspective,
in determining whether or not a specific prisoner gualifies for parcle. Its
recognition and enforcement throughout the process are lherefore very

important,

I Sen 58 FOO1Mc) and {4) of the Carregtional Services Act, 111 of 1888 read with 5 71{3) of the
Correctional Services Act, 111 of 1945,

7 2ee Chapter V| of the Correclional Services Acl, 111 of 1998, naticularly ss 70, 71 and 72
thereof. An analysis of the complexities of the cancellation of parale does not form the subject
ratter of this research,
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As such, each right accrued to andfor enforceable by, a prisoner, during
each of the different stages is crucial since it may eventually impact
materially on the decision of the responsible authority (the Area Manager,
Commissioner, the CSPB or the Court'™ whether or not to release a
prisener on pargle,  The sum total of these rights of the prisoner so
accrued during all these stages, if these rights had been given effect to
and respecied by the DCS cfiicials or CSFPR, is that it can serve as a basis
of a legitimate expectation as an enforceable nght, on the part of the
affected prisoner to be released on parole before the expiry of his or her

actual prison term™®,

"™ Bae 3 75 read wilh s 78 of the Correctional Services Act 11F of 1998,
" Sae the discussion hereot in the following Chapter 5,
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CHAPTER 5

IS PAROLE A RIGHT OR A PRIVILEGE?

The essential question of this thesis is whether a prisoner acquires an
enfarceable right to be released on parcle after having served the ron-
parcle period or the statutorily determined minimum  period of
imprisonment. The focus is on the status of the pnsoner and the process
relating to his/her continued incarceration in the pericd starling from when
his or her non-parole period has ended to the actual date of his or her
release from prison according to the sentence imposed on him by the

sentencing judge’magistrate.

The approach under English Jaw and other jurisdictions

English Law

The English practice in this regard, and which is very instructive for the
South African penal practice, has been set out by Lord Mustill In Doody v
Secretary of State for the Home Depariment and ofhers'. This case gives
an overview of the developments within the English penal system at the
time which resemble, to a great extent, similar developments in South
African penal law and practice. In dealing with a review application by a

life sentenced priscner against the Secretary of State for the Home

{1093} 3 All ER 92 {HL) at 100 D-E and 103 C.
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Oepariment to have the |atters decision reviewed and set aside, the court
also approached a life sentence as an indefinite sentence, and as such,
divided it into two components, namely the 'penal element’ and the ‘risk
element”. The penal element refers to a determinale number of years the
prisoner must serve appropriate to the nature and gravity of the cffence.
The risk element refers to that period (which could be determinate or
indeterminate} which the prisoner hegins to serve ance the penal element
is extausted. Lord Mustill stated further that the law and praclice in
Enpland at the time ... now requires that in a great mejority of cases the
Judge will quentify and ennounce the penal element and will theraby fix
directly the minimum period in custody the gffender must serve, before the
question whether it is safe to release him becomes decisive™. Lord Mustill
quoted the following passaqge from the decision of Shaw LJ in Payne v
Lord Harris of Greenwich:

"4 person sentenced to imprisonment could not expect to be

released before the expiry of his sentence. Since the introduction

of parole he may hope that part of his sentence may be served

outside prison. If his ofence was of a heinous kind, even that hope
will be a frail one."*

Lord Mustill, referring to this passage as ... a crucial passage,
concarming the grant of parole in general but paricularly germane in the
present context ... expressed his disagreement with this approach as
follows:

“This reasoning is however much weakened now that the

P{1983} 3 All ER 92 {HL} at 88,
1{1093) 3 All ER 92 {HL) =t 93, para c.
“{1981) 2 All ER 842 {HL) at 850. Emphasis added.
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indeterminate sentence is at a very early slage formally broken down
into penal and risk elements. The prisoner no longer has to hope for
mercy but instead knows that once he has served the “tarifl” the penal
conseguences of his crime have been exhausted."

In South Africa, the Supreme Courl of Appeal® has confirmed the
lawfulness and the constitutionality of the imposition of non-parole periods
of imprisonment upen convicted criminals as statutorily prescribed andfor
judicially imposed’. It has alsc essentially followed the same approach
and reasoning of its English counterpart in the cases of Doody v Secretary
of State for the Home Depariment and Others® and R v Secretary of State

for the Home Departrment Ex Parte Pierson®,

The South African Suprems Courl of Appeal in 5 v Buf! and another;
S v Chavutla and others'® considered the constitutionality of inter afia ss

286A and 2868 of the Criminal Procedure Act, 1977". These provisions

*{1981% 2 All ER 842 (HL) at 103 B—E. Emphasis added. See also B v Secrelary of State for the
Home Deparimant Cx Partg Sierson 1996 (1)1 All ER 837 {CA).

® 5 v Mhlakazo and Ancther 1957 (1) SACR 515 (SCA) 521-523: 5 v Bult and Another: 5 v
Chavelia gnd Others 20002 (11 34 535 (SCA)Y BE2-554,

" See s 73 of the Correctlional Services Act, 111 of 1995 and ss 2564 and 2568 of the Criminal
Procedure Act 51 of 1877.

 See s 73 of the Correctional Services Act, 111 of 1998 and ss 2664 and 2868 of the Criminal
Procedure Act 51 of 1077, 5 v Mhlakaza and Another 1997 (1) SACR 515 (3CA) 521523, S5 v
Bull and Anather: 5 v Chavalla and Others 2002 (1} 5A 538 (SCA) 582-554; see alse Morge
and others v Minister of Correctional Services and Others 2001 {3) Sa 472 {SCA} at 480,
Minister of Correctional Services v Kwwakwa and Another 2002 (43 SA 445 (SCA).

Y Seen 5 above. See also s 73 of the Carrectional Services Act, 111 of 1992 and ss 2864 and
2868 of the Criminal Procedure Act 81 of 1977, & v Mhakaza and Another 1997 {1) SACR. 515
{SCA) 521-823; 5 v Bulf and Ancther; 5 v Chavulla and Others 2002 (1) SA 535 (SCA) 552-
E54: szee also Movtie and Others v Minister of Correctional Sarvices and Others 2001 (3) BA 472
iSCA] at 480; Minisler of Correctional Services v Kwakwa and Another 2002 (4) SA 445 (SCAL
See s 73 of the Corectional Services Act, 111 of 1998 and 55 286A and 2868 of the Criminal
Proceduwre Aot 51 of 1977, 5 v Mhlakaza and Anodfer 1997 [1) SACR 515 {SCA) 521-523: S v
Euwll ang Anothrer. 5 v Chavulia and Ofhers 2002 {1) 5A B35 (SCA) 552-554; see also Norde
and Cthers v Minister of Correctional Services and Others 2001 (1) SA 472 (BCA) at 480;
Minizter of Correclional Services v Kwakwa and Another 2002 {4) 5A 445 (SCA).

" The Criminal Procedure Act 51 of 1977.
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deal with dangerous criminals and the imposiion of indeterminate
sentences and life sentences and thus, in effect, fixed non-parole pericds
imposed upon such ¢riminals. The Supreme Court of Appeal Lupheld the
constitutionality of these sactions, but quaiified i thus:
"‘Because ss 286A and 2868 do not provide for any review during
the initial period, the courl, when fixing that period in terms of s
286B(1){b) should have regard to what sentence it would have
imposed as a determinate sentence. [f that sentence would have
been, say 20 years imprisonment, the accused would have been
eligible for parole after 10 years and if the sentence would have
been one of life imprisonment the accused could have been
released on parole after 20 years {according to the current regime).
In my view the initial period in excess of half the term of
impriscnment which would have been imposed, or in excess of 20
years if a sentence of life imprisonment would have been imposed,

could be unjustified as it would deprive the accused of the right to
be considered for parole when he might no longer be dangerous.”"

This case not only confirms the importance of the principle of parole in
the South African criminal justice system, but also its constitutional
necessity in that it prevents an indeterminate andfor life sentence in South
Africa  from being ocruel, inhumane and degrading and thus
unconstitutional. Parole, or the passibility thereof, saves these prison

sentences from violating s 12 of the Constitution of the Republic of South

Africa.™

Lord Mustill's dictum and approach in the Doody case'™ has been

5 v Budi and Anather: 5 v Chavilla and Others supra [n B) 552-554. This matter was decided
betore the operation of the Correctional Sarvices Act, 117 of 1998, See alen 5 v Tocooih 1096 (1}
SACR 380 (Nm3} 399-401, S v Mhiakaza suva (n 6); § v Makwanyane and Another 1995 (3}
SA 391 (CC).

8w Bull and Another: S v Chavulla and Others sugra (n B) 552, para 23; s 12{1){c} of the
Constitution, Act 108 of 1898 relers to punishment that is gruel, inhumane and degrading.

" Saen 1 ahava,
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referred to with approval by South African courts."®

It is submitted that the Peoody judgment signifies at least three imnorant
principles. Firstly, once a prisoner has served his or her '‘penal term’, ig
the non-parole period, such pnsoner has served the penal consequences
of his crime and his or her possible release on parcle is more than a ‘mere
hope'.'"® Secondly, the crucial period wilhin which to determine the
prisaner's eligibility for parole and whether or not to release a prisonear on
parcle, is that pericd which the prisoner begins to serve after hefshe has
served the non-parcle period, which s also referred to as the ‘risk
element’.” Thirdly, although his Lordship does not state it explicitty, this
approach implicitly acknowledges the existence of a substantive legitimate

expectation in additfon to the usual and accepted procedural legitimate

expectation.'®

Until recently, the existing English law only acknowledged the

'* See Van Zyl Jin Marais v Democratic Afhance 2002 (23 All S4 424 (O 2002 (2) BCLR 171 tC);
2002 (10} BCLR 950 (C) para 6%, see alse the SCA cases of Norlje & Ancther v Mimsfer of
Correetional Services and others 20071 [3) SA 472 [SCAY, Minister of Correclional Services v
Hwakwa and anather {n 8, n §),
1': Doody v Secretary of State for the Home Depariments and Ofhers {n 1),

Doody v Secratary of Siele for the Home Deparments and Others §n 1) 98, nara 2.
" See also the bold arguments of lsobear Southwend, 'Legitimate Expeclation; A Case of
Paradigm Lost (1998) 13 5A Public Law 197 at 210 ef seg, who argues that essentially there is
no such thing as a procedural expectalion, because in the cases where an expectation is
apparentty procedural, the benefit 1o be derived from that pracedure is actually substantive, With
referance (o the English case of Couvnell of Civil Service Unigns v Minister of Civid Sarvice fsee n
24 at 943044 the author argques lhat the expected benefit herain was really the continued
reedom 1o be a member of & trade union, rather than the benefit of baing consulled. See also
Haexler Adminisirative Law in Scuth Africa {20073 382
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procedural legitimate expectation.’ According to Professor Roberl E
Riggsm, the doctrine of legitimate expectation *... is but one aspect of the
duty to act fairly®', but its origins and development refiect many of the
concerns and difficulties accompanying the broader judicial effort to
promate administrative fairness. According to Riggs:

“... [t}he legittmate expectation docirine has become a rationale for
granting judicial review of administrative decisions in circumstances
where the applicant had good reason to anticipate (ie a legitimate
expeclation) that the decision would be favourable or at least that he
would be properly consulted before the adverse decision was
made."%

Accardingly, he is of the view that:

“[t]he doctrine of legitimate expectation is consirued broedly to protect
both substantive and procedural expectations. That is the injured
persan may have lagitimately expected a substantive benefit, such as
renewal or retention of his cab driver's licence; or he may, rathar, have
expected an adequate opporiunity (o make representations before any
unfavourable decision was made. Either expectation, i found to be
“legitimate” is sufficient to invoke the doctrine.. "

Thus, the duty to act fairly is seen as parl of the doclrine of legitimate

axpeactation but is confined to procedural fairness.?’

This position under English law (including other common law

'® Administrator Transvaal and Others v Traub and Others 1983 (4) SA 731 [AD) 756, per Corbett
CJ. See also Riggs, "Legitimate Expeciation and Procedural Faimess in English Law’ (1988] 36
American Journal of Comparative Law 305 See alzo Meses, 'Parole: |s it a Right or a Privilege’
{2003} 19 SASHA 263 at 266-260 for an expasition of the application of the doctine of legitimate
expecialion in the condext of parcle in South African law, with reference to relevant caze law. See
alsa Hoexter Adovivistrative Law in Sauth Africa (2007) 382-285.

™ Rigas op cit (n 19) 395,

“1 Rigas op cit (n 19) 395,

““ Riggs op cit (n 19) 403,

* Rigns op cit (n 19) 404

¥ Councidl of Civil Service Union and athers v Minister of Chal Sanvice 1084 (33 A ER 935 (HL)
per Lord Diplock. See also Riggs 'Legitimate Expectation and Procedural Fairmess in English
Law’ {1988) 36 Amearican Jowrnal of Comparative Law, 385 at 405,
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jurisdictions such as Hong Kong®®} has been radically changed, following
the decision by the Court of Appeal in R v North and Easf Devon HA Ex
Parte Coughlar® which held that a legitimate expectation of a benefit
which was substanfive and which was induced by a public body (the
health authority in casu} is legally enforceable, and frustrating that
expectation might be so unfair as to amount to an abuse of power by the
relevant public body. In such circumstances the court's role, when dealing
with a claim based on legitimate expectation, would be as follows®™:

"[T]he starling point has to be asked what in the circumstancas the
member of the public could legitimately expect ... Where there is a
dispute as to this, the dispute has to be determined by the court .
This can involve a detailed examination of the promise or
representation made, the circumstances in which the promise was
medea and the neature of the statutory or other discretion.

There are at least three possible outcomes: (a) The Court may
gecide that the public authority is only required to bear in mind its
previous policy or other representation, giving it weight it thinks right,
but no more, befora deciding whether to change course. Here the
Court is confined to reviewing the decision on Wednesbury
grounds®®. This has been held to be the effect of changes in policy in
cases involving the early release of prisoners; see In re Findlay
[(1985) AC 318} R v Secretary of State for the Home Deparlment ex
p. Hargreaves [(1997) 1 W.L.R. 906). (b} On the other hand, the
Courl may decide that the promise or practice induces a legitimate
expectation of, for example, being consulted bafore a particular
decisicn is taken. Here it is uncontentious that the Court itself will
require the opportunity for consultation to be given unless there is
an overriding reascn to resile from it in which case the Court will itself
judge the adequacy of the reason advanced for the change of policy,
taking intc account what faimess requires. {c) Where the Court

* See Mg Siu Tung and others v Director of lmmigration 2002 (1) HKLRD 561. analysed in the
Hong Kong Law Journal by Andrew S Y L and Hester Wai-San Leung, 32 HKLJ 471 (2002
Sweet) 471495,

(2001} QB 213,

YR v North and East Devon HA Ex Parte Coughlan (n 26).

“In English law, this is the generally known reference ta the concept of reasonghleness as set
out and defined in Associaled Provincial Piclure Houszes L v Wednesbury Corporation [1948] 1
K.B. 223 at 229. The equivalent South African case would be Johannesburg Stock Exchanga v
Witwatarsrang Migafl Lid 1988 (3) 34 132 (Aa)



210

considers that a lawful promise or practice has induced a legitimate
expectation of a benefit which is substantive, not simply procedural,
autharily now astablishes that here too the Cour will in a proper case
decide whether to frustrate the expectation is so unfair that to take a
new and different course will amount to an abuse of power. Here,
once the |egitimacy of the expectation 1z eslablished, the Courl wiil
have the task of weighing the requirements of fairness against any
overriding interest relied on for the change of policy."zg

The court held further that although the public body (the Health
Autharity) could rasile from the expectalion which it had induced, it would
only be allowed {0 do so '.._ if, and only if, an overriding public interest
required it*™  The cour held that, on the facts of the case, the Health
Authority failed to prove the existence of such an overriding public interest

and therefare it was held to *... its promise to Ms Coughlan that Marden

House would be her home for life %

This courl of appeal therefore firmly established the principle that a
legitimate expectation of a substantive benefit, once established, is
enforceable in English law and that a public authority which induced that
legitimate expectation could only rasile from it if it was proven that there
was an overriding public interest that required it, to resile from lhal

promise.

_29 Emphasis in the criginal, case references inserted,

* Coughtan supra (n 27) 52

M Coughlan supra (n 271 52, This case is highly acelaimed as having ‘given a new impetus to the
development af substantive legitimate expectation’;, See Eversley Legitimate Expectation and
the Creation of Procedural and Substantive Legal Rights in Commoanwealth Caribbean Public
Law' (2004} 33, Common Law World Review 332 to 301 at 335, and as 'the watsrshed in the
development of the doctring of substantial legitmate expectation” by Andrew 5 Y L and Hester
Yai-5an Leung, ‘“The Doctring of Substantive Lagilimate Expestation: The Significance of Mg S
Turg god Others v Diractor of immigration” HELD 2002 also cited as 32 HKLJD 471 {2002] at 475,
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Richard Clayton™, having analysed this decision, and having
compared it with prior decisions, also dealing with the concept of
legitimate expectation, tries to draw a distinction between ‘policy induced

3% and contends

expectations’ and 'the doctrine of legitimate expectations’
therein: ‘that policy induced expectations should not properly be regarded
as illustrations of the doctrine of legitimate expectations'™. According to
hitn, policy induced expectations rather form part of ‘the principle of
consistency’ which difers from the doctrine of legitimate expectations
insofar as it °. .. ensures that real weight is given to the policy promulgated

whifst acknowledging that a public body has a right to alter policy provided

it does not act irrati{:nally’js.

This distinction seems to be rather arificial, because the author
himself acknowledges that a policy per se, can indesd induce an
expectation or expectations™.  Given that acknowledgment there is mo
merit in the contention that because it is a palicy. it should therafore be
taken out of the realm of legitimate expectalions andfor that the court
ought not to dee! with it as part of, andfor in the context of, having induced
a legitimate expectation on the parl of the person or persons to whom the
policy applies. The basis for this arlificial distinction seems to be the

author's reluctance™ to acknowledge the fact that the English and

** R Claytan 'Legitimats Expectations, Palicy and the Principle of Consistensy’ (2003) CLJS 62,
*! Claytan op cit {n 32) 67, 105.

* Clayton op cif {n 32} 97.

* Clayten op eif {n 32} 108,
“ Claytan oe cif {n 32) 67.
¥ Clayton op ot {n 32) 104, 05
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common law courts have not confined their role merely to procedural
legitimate expectations, but have extended it to ‘a legitimate expeclalion of

a benefit which is substantive ._.'*%,

Although it hag bean said that the law s set out in the Coughlan
malter is 'not ... entirely unproblematic’™®, in English law, it has done what
Roman v Williams NO¥ has done in South African administrative law: that
the role of the courts is no longer confined to determining simply whether
there was procedural fairness; its role has been extended to include
dealing with the merits and substance of a decision as well’’. In the
context of legitimate expectation, the role of the cour is no longer confined
only fo procedural legitimate expectations, it has been extended to include

substantive legitimate expecialiﬂnsdz. As the court, in Coughlan,

* Coughlan, supra {n 26) para 57,

* Sea Hoexter op it (n 18 384

* 1998 (1} SA 270 (S} 1997 (9) BCLR 1267 {C), 1278 F—I.

' Coughlan sugra {n 26) paras 56, 57, Raman v Wiliame NO supra {n 40). It must be moted,
however, that the decision in Reman v Willams supra centred around a prowvision in the 1993
Consttution {5 24 of Act 200 of 1993) which rermained in force as a transitional provision urder
the 1898 Conshtution [(Act 108 of 1998) (item 23(2}b)} which was subsequently, in 2000,
replaced by the Promotion of Administrative Justice Act, 3 of 2000 (PAJA). Although this case
was decided wilhin the context of the language of the [nterim Constitution of South Africa, 5 24 of
Act 200 of 18833, this appreach of the court’s role being extended 1o an assessmeant of the merits
of a decigsion and not merely 1he procedural aspects therecf 13 in accordance with the view
expressed by commentatars such as Frofessor C Hoexter {op o {0 19] 182, 193, 305, 317-318)
and |sobeau Sauthwood ap o [ 18}, and acknowledged by the Constitutional Courl (the highest
courl pn constitutional matters in South Adrica) in Oafo Star Fshing (Phy) Lid v Minister of
Envirormental Affairg 2004 {47 3A 490 (CC) paras 43458, Minisler of Haafth v Now Clicks 54
(Fry) Lad 2006 (2) 5A 311 (CC) para 108, In the Labour Appeal Court of South Africa this
approach was accepted as an ingvitability, in Carephona (P Lid v Marcus MO 1509 {37 Sa 308
(LAC) para 32. See also Stansfield v Minister of Correctional Services 2004 (4] 38 43 {C) where,
it i submitled, the underlying ratio of the Courl's decision is in accordance with thrs approach,
namely an assessmenlt of the merits of the decision of the functionary to delerming whether it was
fair or not. See alse the discussion under the heading Parole must alse comply with Lhe
requirament of reasonableness’ nfra.

** However, a5 pointed out in the submissions dealing with legitimate axpectation below, the
South African courts are wvery reluctant to inlroduce the substantive legitimate expectation intg
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explains: ‘Here. once the legitimacy of the expectation is established, the
courl will have the task of weighing the requirements of fairmess against

any overrding interest relied on for the change of palicy“

in this regard, English law therefore accords with ... the free standing
principle of substantive legitimate expectation as established in EU law'
and which principle is ... firmly rocted in European law [and as suchj is

likely to play a progressively mere important par in English law, and the

more 50 because it is closefy allied to fairmess. ...

The approach adopted in the Coughfan matter® is but a variation of
the proporionality tast®® as defined in the Canadian case of R v Qakes™
where it was set out as follows:

"Once a sufficiently significant objective is recognised, then the party
invoking section 1 must show that the means chosen are reasonable
and demonsirably justified. This involves “a form of properionality
test” R v Big M Drug Mart timited ... Although the nature of the
proporionality test will vary depending on the circumstances, in each
case cours will be required to balance the interests of socciety with
those of individuals and groups, There are, in my view, three
important components of a proporlionality test.  First, the measures

South African law. See Meyer v Iscor Pansian Fund 2003 (2) 8A 715 {5CA) para 27 ef seq and
Sou!h African Velerinary Couneil and Arather v Szymanshi 2003 {4) SA 42 (5CA).

Cc:ughran Supra ([ 28] para &7,

Wade & Forsylh Administrative Law 8ed {2000} 373

Wade & Forsyth Administrative Law 8 ed (2000} 373 para 57,

 Seoe Wade & Farsyth Adrministrative Law, 8 ed (2000) 3658-370 where the authors sat out the
similariies batween the English corcept of reasonableness and the proportionalily test, and
suggest {at 368} that: '... proporlionality is therefore 2 more exacting test in some situations ..
but the House of Lords — the highest court in England - has declined to accept it ag part of the
English law because it reguirez ... the courl to substitute its own judgment for that of the proper
authonty,” Despite this approach adepted by the House of Lords, proporionality is in fact being
applied in English law which is '.._ evidenced alteady in the numercus references to [if] which
judges are making freely, and which are paving the way for its general acceptance’ (at 370
Emphasis added,
“T{1686) 1 SCR 103, [(1986) 26 DILR 4™ 200, al 228 [DLR).
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adopted must be carefully designed to achieve the objective in
question. They must not ke arbitrary, unfair or based on irrational
considerations. In shorl, they must be rationally connected to the
objective. Second, the means, even if rationally connected to the
ohjective in the first sense, should impair “as little as possible” the
right or freedom in question: R v Big M Drug Mart Ltd. Third, there
must be a proporlionality between the effects of the measures which
are responsible for limiting the Charter right or freedom and the
objeclive which has been identified as of “sufficient importance”.

The proporiionality test has been accepted as part of South African

law"® and in fact has been applied in the case of Roman v Williarms NO™,

Canagdian Law

In Canada, there is also no automatic right {constitutional or otherwige)

to be released on parole. The nature of the right of the prisoner in this

context has een set out as follows:

“This Board [Parole Board] and the Appeal Division of the Board.
are both entrusted with the duty not only to consider the release of
prisoners on parole, and the granting or revocation thereof, and the
appeals relaling therato, but in doing so, to ensure that decisions
are fair and equitable and comply with the legislation and the
Charter."*"

* See generally  Erasmus, ‘Limitation and Suspension. Reaschableness, Mecessily and
Praportianality’ in Van Wyk, Dugard, De Viliers & Davis (eds), Rights and Constilutionafism: The
tew South African Cegal Order (1884) 8456050, para 2.5. See alsg De Ville ‘Proporionality as a
Requirement of the Legalily in Administrative Law in terms of the New Constilution’ 1994 54
Pubic Law 2B0 o 377, Hoexter gop o {(n 18) 302 regards it as one of the elements of
reasonableness. The other element is rationality,

** 1g08 {1) 5A 270 [C}, 1297 (o) BCLR 1287 (C). Thrs lest coincides with the principle of
proparlionality” suggested by Hudson Penal Poficy and Soosl Justice {1983) B2, and with the
concept ‘ralicnality’ in rational parcle decisions advocated by Gottfredson and Gottfredson
Decision Making in Criminal Justice: Toward the Rafional Exercise of Oiscration {19881 2, 4. 7,
240-241. See also Hoexter ap o (n 19) 300,

5"M&m’ng v Canada (National Parofe Board, 03 CCC {3d} 415 {1993) 437 {per Lambert JA),
emphasis added. See alzo Mozes op off (p19) 269, See alsq, in the South African contesxt,
Mever v iscor Pension Fund 2003 (2) 54 715 (SCA) para 20,
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It was also held that & decision of the Parole Board declaring an
inmate ineligible for placement on parole amounted to a '‘punishment’ as
contemplated in s 11{i) read with s 7 of the Canadian Charler of Rights
and Freedoms and, since it affected the ‘liberty interest’ of a person, the
fundamental rule of law '... that an accused must be fried and punishad

=1

under the law in force at the time the offence is committed™' apptlied.

{ch Australian Law

In Australia, prisoners have a right to apply for release on parcle in
accordance with cerain procedures. Once an application is made, thare
i5 a corresponding, legally enforceable duty on the Parole Board to decide
such an application. The Parole Board not only has the duty to consider

the application, but must alsc do so "according to laws' %

* Maoring v Canada National Parole Board supra (n 50 437 el seq. see also A v Ferriz 1595
{33) CCC (3d) 497, 489 c—e, with reference lo R v Gambla F988 (45) CCC (3d) 204. Allhough
this case deals with the principle against retrospective application of transitional provisions gn
inmates where it ameunts 1o a greater punishmend, it is autharity for the fact that a person has a
liberty interest in having his or her parale eligibility determined in accerdance with the law at the
time of the comnrussion of the offence.

™ Parofe Board ex pacte Palmer 1093 {68 A Crim R 324 {QLD SC) 330—31. See also Websier v
Carreclional Services Commissions 1838 (103) A Crim R 63 {WLD SC) 85, where a decision of
\he Farole Board was set gside for faing o exercise their discretion according 1o law, since they
refused ta release a pnsaner on pargle, despite his good reports and credits, for the reason that
he slill protested his innocence and refused to altend a specific programme on the basis that he
did not commil thal crime and therefare did not need that therapy. The Court referred the matter
back to the Pargle Board for its proper consideration with a further indication that it sught to
consider granting parcle. See also Walker v Corrective Servicas 1998 (104) A Crim R {3QLD SC)
127. See also Moses op of (n 19) 268, See also Meyer v lscor Pensiont Fund 2003 {2) 5A 715
SCA para 27, 54 Veterinary Council and Another v Szymanski 2003 (4) 54 42 (5CA).
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The Eumpean Court of Human Rights

In Europe, in the particular context of whether the granting of
remission and consequent release on parole constitute a right or 2
privilege, the European Courl of Human Rights™ referred with approval to
R v Hull Prison Board of Visifors®™. This court held that it does naot matter
whether the granting of remission and the subsequent release of a
prisoner on parole amounis to a right or a privilege, the forfeiture of
remission in effect amounts to a punishment, the ultimate result whereof is
a prisoner's deprivation of liberly, which aflects his or her “liberty
interest™®> This affords such a prisoner the right or remedy to invoke the

guarantees of article & of the European Convention of Human Rightg™®,

“Res Campbel & Felf v United Kingdom 1984 (7} EHRR 185 parag 72—3,

{1979} 1 All ER 702 {CA|.

** R v Hull Prisor Board of Visitors stpra (n 54} para T2, This approach i= identizal to the one
adopted by the US Supreme Courl in Morrissey v Brewer 1972 {408) US 471 (5. Ct.); see further
the discussion with regard to America, p 208 ef ger.

*Which reads as follows:

1. In the determunabion of his civil rights and sbligaticns or of any eriminal charge against
b, averyone is enblled to a fair and public hearng wihin a reasonable time by an
independant and impartial ribunal establizhed by law.  Judgment shall be pronaunced
publicly but the press and public may be excluded fram all or part of the trial in the interests of
rnarals. public arder or national securty in a democratic society, where the interests of
juveniles or the protection of the private life of the parties so require, or 1o the extent strictly
necessary in the opinion of the court in special circumstances where publicity would prejudice
the interests of juslice.

2. Everyone charged with 3 eriminal offence shall be presumed innocent until proven guilty
accHTing to law,

3. Everyone charged with a criminal offence has the fallowing minimem nghts:

a. to be informed promptly. in a language which he understands and in detail, of the nature
and cause of the accusation against him,

B. to have adequate time and facilities for the preparation of his deferce;

c. 1o defend himself in person or through lagat assistance of his own choasing or, if he has
not sufficient means to pay for legal assistance, be given it free when the interasts of justice
S0 FEOUITE;

d. o examing or have examined wilnesses against him and to obtain the attendance and
examination of witnesses an his behalf under the same conditions as wilnesses against nim:
e I have the free assistance of an interpreter if he cannot understand or speak the
tanguags used mocourt.



217

The European Court of Human Rights in Weeks v tnited Kingdom®’

also affirmed that, once a prisoner had been granted parole, that amounts
to a state of liberty (in similar vein to the American Supreme Court case of
Morrisey v .Elrewerf‘a‘}, which aflords such a parolee the guarantees of art 5

of the Eurppean Convention {the nght to be free from arbitrary detention):

"Article 5 applies to everyone, All persons whether at liberty or in
delention, are entitled to the protection of Article &, that is to say not
to be deprived of their liberty, save in accordance with the
conditions specified in paragraph 1 and, when arresled or delained,
to receive the benefit of the wvarious safeguards provided by
paragraphs 2 to & so far as applicable.”

Cuaoted from Council of Europe, Directorate of Human Rights Ewopean fssues. Human Righis in

internaticnat Lavw, Basic Texi (1993] 16263,

* See Weaks v Unifed Kingdom 1987 (10) EHRR 293, Anicle 5 of Convention reads as follows:
i, Everyone has the rght to iberty and securnty of persen, Mo ane shall be deprived of his
libery save in lhe following cases and in aceordance with a procedure prescribed by law:

{a) The lawlul detention of 3 person after conviction by a competent court;

(b} The lawlful arrest or detention of & person for nen-compliance with the lawdul order of 2
court or in arder o secure the fulfiirmeant of any obligation prescribed by law,

fu} The lawlul arrest or detention of 3 persan effectad for the purpose af brining him before
the competent legal authority on reasanable suspicion of having committed an offence or
whera il is reasonably considered necassary to prevent his committing an offence or fleeing
after having dane sa;

{d) the detention of & minor by lawful crder for the purpose of educational supsrvision or his
lawlul detention far the purpese of bringing him before the competent legal authorily;

{2) The lawful datention of persons for the prevention of the apreading of infectious diseases,
of persons of unsound mind. alecholics or drug addicts or vaqrants,

{ft The lawful arrest or detention of a persan to prevent his effecting an unauthorised entry
into the country ar of a persen against him action is being taken with a view to deportation ar
axtradition.

2. Ewveryorne who is arrested shail be informed promptly, in 3 language which he
understands. of the regsons for his arrest and of any charge against him.

3. Everyone amested or detained in accordance with the provistons of paragraph 1.c of this
article shall be brought promplly befare a judge or other officer aulhorised by law Lo exerciae
judicial power and shall be gntitled to trial within a reascnable time or to release pending rial.
Reloase may be condilioned by guarantees to appear for tral,

4, Ewveryane who is deprived of ms Woerty by arrest or detentron shall be entitied to take
proceedings by which the lawlulngss of his delenlion shall be decided speedily by a court and
bus release ordered if the detention is nat lawul,

5, Everypne wha has been the vichm of arrest or detentian in confravention of the pravisions
of this anicle shall have an enforceahle right to compensation.

#1072 (408) US 471,
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Moreover, the concept of legitimate expectation is firmly racted in
European law™ and the existence of a substantive legitimate expectation
is acknowledged and applied as a 'free standing principle ..."® in addition

to the procedural legitimate expectation.

(e  American Law

In America, the granting of parocle was initially regarded as a privilege
to be awarded at the discretion of the Prisons and Parcle Board in a

parental role:

“From our review ¢f the nature and purposes of parole it can be
seen that appellants (parolees) are neither totally free men who are
betng proceeded against by the government for commission of a
crime, nor are they prisoners being disciplined within the walls of a
federal penitentiary. They stand somewheare between these two. A
paroled prisoner can hardly be regarded as a “free” man; he has
already |ost his freedom by due process of law and, while parcled,
he is still a convicted prisoner whose tentatively assumed progress
towards rehabilitation is in a sense being “field tested”. Thus it is
herdly helpful to compare his rights in that posture with his rights
before he was duly convicled. ... Here we do not have pursuer and
quarty bui a relationship partaking of parens patrfae. In a real
sense the Parole Board in revoking parole occupies the role of
parent withdrawing a privilege from an errant child, not as a
punishment but for misuse of the privilege.™'

**wade and Forsyth op oif (n 44) (2000) 373.

* tbid.

1 Heyser v Resd 1963 (318Y F. 2d 225, 235; 237-35 (DC Cir). See also Camey Probation and
Parole: Legal and Sogal Dwmangions 257, who still regards pargle 3s @ priviege, despite
acknowledging that it is a process that not only includes the negative aspects of an unbroken
cuslody. but alsa included secial and reconstructive elements. See alzo Palmer Corstitulional
Rights of Prisoners (8 ed) Chapter 8 in particular 199 of segg. The matler refars infer alig o the
American Supreme Court case of Greenboltz v fnmales of the Nebraska Penal and Correctional
Cornplax 442 US 1 (1975) which held Ihat there is no protected liberty interest in the possibility of
parale before the termination of sentence, and that states are not constitutionally required to
establish a parcle system — iLis rather a discretionary decision of the slate to determine when an
inmate is ready for release belore expiry of his'her sentence.
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Subsequently, howeaver, the United States Supreme Cour, in an
unprecedented judgment also described as the ‘Mormisey revolution™,
held that a person released on parole has attained a 'state of libery', and
as such falls within the protection of the 14™ Amendment of the American

Constitution where it is being sought to revoke such liberly:

tlhe liperty of a parolee, althgugh indeterminate, includes many of
the core values of ungualified liberation and its termination inflicts a
'grievous loss’ on the pargleg and often on others. [t is hardly
useful any lenger to try to deal with this problem in terms of whether
the paroleg's liberly is a ‘right' or a 'privilege’. By whatever name
the liberty is valuable and must be seen as within the protection of
the Fourleenth Amendment. Its termination calis for some orderly
process, however informal."®
In a later case of Greenhtoftz v Inmates of Nebraska Penal and
Correctional Compfex®™, the American Supreme Courl rejected the
argument that, because the Nebraska Penal Code creates the possibility
of parole, that such possibility creates "a reasonable entitlement 1o be
released on pargle’. This argument was rejecled on the basis that a

prisoner "has no mare than a mere hope” to the "benefit” of release on

parole ™

* N Cohen The Law of Probation and Parole Volume 1 (2 ed) 1998 Ch 1 ef seq referring to
Morrissey v Brewer 408 1S 471

™ Morrizey v Brewer 1972 {408) US 471 (S.Ct) quated in Amos & Newman Parale; Lagal fssues /
Deoisian Making / Research 18—19. See also Abadinsky Probation and Parole; Theory and
Practice [20063 400,

% 1979 (442) US 1: 99 5. Ct 2100

* Quoted in LS Branham and MS Hamden, Cases and Materials on the Law and Policy of
Sentencing and Corrections (2002) 414-416.
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n similar vein, it was held by the same courl in 2 1985 case™ (where
the issue was whether the findings of a prison disciplinary board that
resulted in the loss of ‘good time cradits’, must be supported by a cerain

amount of evidence to satisfy the due process requiremeants) that.

(a) The requirements of due process are flexible and depend on a
balancing of the interests affected by the relevant government

action;

(b}  Where a prisoner has a “liberty irterest” in good time credits, the
loss of such credits threetens his prospective freedom from
canfinement by extending the length of imprisonment. Thus the
prisoner has a strong interest in assuring that the loss of good time
credits is not imposed arbitrarily. Hence the finding that due
process, in this case, requires the presence of some evidence

which could suppor the finding of the prison disciplinary board.

The present position in America is summarised by Cohen as follows:

“Parole is a continuation of custody rather than a termination of
imprisonment, and ane cannot be simudtaneously on parole and
imprisoned at the same time ... [n vidually all jurisdictions parole is
a privilege, not e right. Ordinarily a prisoner has no conslifutional
right to parole. However, early reiease statutes mey create a liberty
interest pratected by due process guarantees. When parole is
granted, it is simply a grant of permission to serve the remainder of
the parclee’'s sentence oulside prison walls while remaining under

* Superintendent, Massachusetls Corrections! Institution, Walpole v Hilf 1985 (427] 1US 445,



221

the custody and supervision of the Deparment of Corrections or
some similar agency."®

(f) Indian Law

In India, tha approach adopted in cases of a '... convict's application
for premature relaase ... (parole} was comprehensively summarised by
the High Courl in the matter of Dualat v State of UP {Allahbad High Court)

- Lucknow Berich).%

Tt is within the domain of the State Government to commute the
sentence or release the convict undar the Act and it is also settled
law that tha Cour should not strall into the field of the executiva in
such matters where the executive has been authorised to take a
decision and pass suitable order in accordance with law. ... The
LL.P, Prisoner's Release on Probation Act, 1938 ... authorises the
Stale Government to pass final orders. It is the duty of the State
Govarnment to pass an order in accordance with law but it cannot
be said that the said orders are beyond the scope of judicial review.
If any person is aggrieved by the said orders. he may file a petition
in this Court under Aricle 226 of the Constitution of India and then
the High Court can scrutinise the said order and if this Courl feels
that the State action cannot be sustained because it suffers from
trivial arbitrariness and is against the evidence and with mala fide
intentian then, the Court can very well intedere wilh the said arder
and has junisdiction to quash the same.”

In these circumstances, the role of the High Court is set out as

"" Cohen op cif (n 62) 1-22 — 1.23. This approach cofresponds with the custody theory in the

U3A as explained by Abadinksy Frobaltion and Paroler Theory and Practice {20061 201-202,
which iz ditferent from the "Grace Theory' and the *Cantract Theary'. See alse Palmer op cit {n 61,
Z37) wha refers to a Montana statute {in the Uriled Statements of America) which provided, inter
aliz. that a pnisoner eligible for parole ‘shall” be released when there iz a reasonable possibility
that na detrienenl will result to him or the community, and specified that parcle shall be grdered far
the best inlerests of sociely and when the State Board of Prisons believes that the pnsoner ic
able and willing to assume Lhe abligations of a law abiding citizen — which is the same liberty
interest hat was prolected in the Greenholtz decision (see n €1, 64 above).

“* 1909 (38) ACC (for Allahbad Criminal Cases) 899 at S03-804 paras 11, 12, 13 and 14,
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In cases where the convict moves a Petition directly before
the High Court under Article 226 of the Constitution of India,
or undetr Section 492 CR.P.C without approaching the State
Government then, the High Courtt will not enterlain the
Petition as held by the Hon'ble Supreme Court in the case of
Union Territory of Chandigarh v Charan Jeet Kaur (supra}
and State of Punjab v Kesar Singh {supra).

In the cases where the convict has already approached the
State Govermment and moves an application in accordance
with law for premature release and the same has been
rejected by the State Government, then, the convict can
approach the High Court under Ardicle 226 of the
Constitution of India for quashing of the said Qrder and in
these cases it will be proper 1o [sig] the High Court to issue a
direction to the State Governmenl lo reconsider the matter
after gquashing the impugned order of rejection of premature
release.

In exceptional cases. and where the Court comes to the
conclusion that there will be no use to send the matter to the
State Government beceuse on the admitted facts, the
Petitioner / convict ts entitled to be released on licence, than
the Courl can direct the State Government to release the
convict after getting the required conditions fulfilled in
accordance with [aw."

With regard to the latter two sub-paragraphs, the courl explains it thus™:

"As pointed out above, it will be proper for the Courl to guash the
order if, the same is found illagal and direct the State to reconsider
the malter again bul in exceptional cases, if, the Court finds that
the Slale has failed to discharge its duty in accordance with the
directions of the Court and has not considered the case of the
Fetitioner in its true perspective and further if, the Court finds that
there will be no use in sending the matter to the State Government
for reconsideration because otherwise on admitled facts, the
convict is entitled to be released and the technical grounds raised

* Dualal supra (n B8],

™ Dualal supra (n 68) 904, parz 13, emphasis added.
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by the State Government are not sustainable in the eyes of Law
then in that cases, this Courl, in our opinion, can direct the State to
release the convict if, the convict fulfils the other requirements.”

This is substantially similar to the remedy afforded an aggrieved parly
for proceedings for judicial review in South Africa, as set out in s 8(1)(c) of
the Promotion of Administrative Justice Act (PAJAL™' which reads as

follows:

“B{1) The court or tribunal, in proceedings for judicial review in
terms of s B(1). may grant any order that is just and
eqguitable, including orders —

{a}
{b)

fc}  setling aside the administrative action and —
fi) remitting the matier for reconsideration by the

administratar, with or without directions; or
(i} in exceptional cases —

{2z} substituting or varying the
administrative action or correcting a
defect resulting from the administrative
action: or

{bb} directing the administrator or any other
party to the proceedings to pay
compensation: "

The concept of legitimate expectation in Indian law is said, by the
Supreme Courl in India, to have developed both in the context of

reasonableness and natural justice™.

In the case of National Building Construction Corporation v 8

" Act 3 of 2000

“ National Building Construction Corporation v 5 Ragunathan 1938 (85) AIR 2779 (SC) whick
followed the principles laid down by the House of Lords in the English case of Counall of Civd
Sarvice Unigas v Minigter of Cieil Senviee 1984 Al E R, 834 {HL) per Lord Diplock at 343044,
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Ragunathan', it was accepted by the Indian Supreme Courl that:

“The doctrine of legitimate expectation imposes in essence a duty
an a public authaority to act fairly by taking inta consideration all
relevant faciors relating to such ‘legitimate expeclation’. Within the
conspectus of fair dealing in a case of legitimate expectation the
reasonable opportunities to make representations by the parlies
likely to be affected by any change of consistent policy come in.”

With reqard to whether such expectation constitutes an enforceable

right, the court explains as follows™:

"[Tlhe mere existence of a reascnable or legitimate expeclation of a
citizen ... may not by itself be a distinct enforceable right, but the
failure to consider and give dus weight to it may render the decision
arbitrary, and this is how the requirement of due consideration of a
legitimate expectation forms part of the principle of non-
arbitrariness, a necessary concomitant of the rule of law. Every
legitimate expectation is a relevant faclor requiring dus
consideration in a fair decision-making process. Whether the
expectation of the c¢laimant is reasonable or legitimate in the
context is a question of fact in each case. Whenever the question
anses, it is to he determined, not according to the Claimant's
perception, but in the larger public interest, where other more
important considerations mey outweigh what would otherwise heve
been the legilimate expectation of the claimant. A bona fide
decision of the public authority reached in this manner would satisfy
the requirement of non-arbitrariness and withstand judicial seruting.
The doctrine of legitimate expectation gets assimilated in the rule of
law and operates in the legal system in this manner and to this
extent.”

Having analysed the concept of legitimate expeclaticn and its applicability
within the Indian iegal system, the Supreme Courl came to the conclusion

that:

™ Mational Building Construction Corporaltion v 5 Ragunathan supra (n 72} 2784, para 23,
" Matianal Buiidirtg Consgtruction Corporation v 5 Ragunathan supra (n 72} 2788, para 24.
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"... Though the doctrine of legitimate expectation is essentially
procedural in character and assures fair play in administrative
action, it may, in a given situation, be enforced as a substantive
right.””

Summary of the present state of the law in England and the comman

law jurisdictions regarding legitimate expectations

A person can legitimately expect both procedural fairness, referred to as a
pracedural legitimate expectation, and to receive a substantive benefit
if'when induced by a public authority {ie referred to as a substantive
legitimate expectation). Both are enforceable in law as legitimats

expectations.

If and when a legitimate expectation to receive a substantive henefit
{andfor to procedural faimess) is denied by a public authority, the court will
enquire into the substance and merits of that decision of the public

authority, to determine for itself whether such a deniel was fair or not.

Should the cour find that the decision denying the legitimate
expectation in the padicular circumstances of the case was so unfair as to
amount to an abuse of power (as set out in the Coughfaﬂm case) or

irrational andfor disproporionate in relation to its eflects {in terms of the

" National Bulding Construction Corporalion v 5 Ragunathan supra {n 72} 2785, para 26,
emphasis added.
®2001) QB 213
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Oakes'" test), that decision can be sat aside and the court may order that

the expectation be acknowledged as legitimate and enforced™.

53  South African law

The general approach towards parole in South Africa is also to regard it
merely as a privilege afforded to a prisoner to serve parl of his or her

sentence outside prison, and not as a right.™

As will be demonstrated, this approach towards parole is over-
simplified and does not accord with the developments which have taken
place since the introduction of our constitutional democracy in South
Africa and its eflect on the criminal justice system in general, and penal

law in particutar.

Parole, in ganeral, and the principle of release of a prisoner on parole is
now recognised as an integral and necessary parl of the South African

criminal justice system in general and our penal system in particular, and

" R v Oakes supra 228 DLR, See also Erasmus, ‘Limitation and Suspension, in Rights and
Constitulionafism, the New South African Legal Order', U van Wyk. J Dugard, B de Villers and D
Daws {eds) (1994) 645649,

" See Wade & Forsylh oz it (n 44, 45, 463 372-373, and their reference at 373 to EL taw and
case law. See alsa the Indian Supreme Court case of National Building Construction Corparaion
¥ S Ragunathan (n 7O

* & v Nkosi 1983 {SA] Winckier and Oihers v Minister of Correclional Services and Dthers 2007
(2) 3A 747 (C) Combrink and Ancther 2001 {3) 54 338 (DY Van Zyl Smit South African Prison
Law and Practice (1992) 388 where the author, with reference to the duty 1o act fairly as
developed in English law, made the point that once a parole system has been created, priscners
hawe a real interest in ensuring that it be operated in such a way thal the prasibility that they
might be granted parole is properly cansidered. He. however, qualfies this with the iollowing:

It shauld be emphasized that this argument does not necessarily proceed from the basis that
a prisoner has a right to pargle. It can be viewed simply as a procedural question.
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has indeed been elevated to a consituiional prerogaiive without which the
sentence of life imprisonment in South Africa would octheryise have been

unconstitutional 5

Frisoners in South African prisons (or correctional facilities, as they
are now known) have therefore an enforceable legitimate expectation to
be assessed and considered for parole before their sentences expire. The
question is whether, in the parcle process, involving that assessment and
consideration for such a prisoner's eligibility for parole, he or she acguires
an anforceable right, in the form of a legitimate expectation, to be released

on parcle before the expiry of his or her sentence,

In the parole process, when determining whether a prisoner is eligible
for release on parcle, the assessment of the prisoner by the Case
Management Committee {CMC}m, the consideration of such prisoner for
hisfher possible release on parole by the Commissioner of Correctional
Services™, the Correctional Supervision and Parole Board {CSPBY* or the

Correclional Supervision and Parole Review Board {CSPRBY. and the

* In contravention of 5 12 fnet w be subjected to cruel, inhumane and degrading punishment),
read with 53 8 {the right to dignity) and 10 {1he right to equality) of the Corstitution of South Africa
Act 108 of 1995, See 5 v Makwanyana 1335 (6 BOLR 665 (CC) paras 123 and 134, 5 v Tooaib
1996 (1) SACR 390 (Nm3} (Mamibian Supreme Court) per Mohamed CJ, as he then was, at 397
to 399 within the Namibian condext. hMohamed CJ subsequently became the first black Chief
Justice subsequent to the newly established constitulional demecracy m South Africa in 1863: 5
v Mhlakaza and Ancther 18597 (1) SACR 515 (SCA) at 521-523; &5 v Siluale and Anather 19949
(2) SACR 102 (SCA) at 106-107; 5 v Bull and Ancther; 5 v Chavulia and Qthers 2002 {1) SA
5353 (2CA) at 552, para 23,

¥ Section 42i3) of the Correctional Services Act, 111 of 1985

2 Section 75({7} of the Correctional Services Act, 111 of 1988,

' Section 75(1} of the Correctional Services Act, 111 of 1985,

¥ Section 77(1) of the Comecticnal Services Act, 111 of 1968,
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decision whether or not to release such a prisoner on parole by the
appropriate official or bﬂdya’ﬁ, constitutes the exercise of public power
which, as$ such, must comply with the Constitution™ as well as the
principle of legality and the requirements of administrative justice in terms

of the Constitution =

The requirements of administrative justice are set out in s 33 of the
Constitution which, infer alia, guarantees everyone's right, including

prRsanars, to:

i administrative action,
{ii) that is lawful,
{itiy  reasanable, and
{iv)  procedurally fair.%
This section furhermore directs the government to create the legal
framework for the protection of these rights by {a} making provision for the

review of administrative action by a cour or other competent fribunal; (b)

impesing a duty on the state to give eMect to the rights in 55 33{1} and

* See s 75 read with 5 77 and 5 78 (powers of the court in respect of prisoners serving fife
sentences) and s B2 {powers of the president to place a priscner under correcticnal supervision
or on parole) of the Correctional Services Act, 111 of 1055

' Act 108 of 1996,

" Pharmaceutical Manufacturers Association of SA and Another: In re Ex Parte Fresident of the
Rapubiic of Soutlt Africa and Others 2000 (2 3A 674 {CCY. para 20; Bato Slar (Plyy Lid v MET
for Environmental Affairs and Others 2004 (4] SA 480 (CC)Y 508 para 25. See also Hoexter
Adminiztrative Law in South Africa (2007} 27-28. See also s 32 of the Constitution Aot 108 of
1906.

* Section 3301} of the Constilution Act 108 of 1996, See also Mubangizi, Conakitutional Rights for
Prigoners in South Africa; A Critical Review, De Jure {2002} 42-64. Mubangizi. The Constitutional
Rights of Prizoners in South Africa; The Law versus The Fractice SACS (2001} 14 310.328 at
310-312; Mubangizi tnternational Human Righls Pratection for Prisaners. Which Way South
Africa? 2001 (26) SAYIL B6-113 at 87-85; 110-113. De Vos, Prisonar’s Rights Litigation in South
Africa Since 1934: A Crilical Review, Law, Democracy and Developmeant, Yol 8, lssue 1 {2005)
B89-112 at 92-94. 97, fecineles 34-35; Bukurura, Emerging Trends in the Pralechion of Prisoners
Rights in Sowtharn Africe, African Hurman Rights Journal (2002) 2, 92-109 at 101-104.
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{2]39; and {c) promoting an eficient administration®.

The national legislation which was enacted pursuant to s 33 of the
Constitution is the Promotion of Administrative Justice Act, 2000°

{hereinafter referred to as PAJAY?.

A4 Does the assessment_and consideration for parole and the decision

regarding parole constitute administrative action?

The process of parole typically involves various stages, including the
assessment and consideration for pargle which then culminates in the

decisian regarding the placement of the prisoner on parole™.

All these diferent stages are inter-dependent of each other and
involve decision-making which crucially and materially aflects the next
stage in the process. As such, it can properly be regarded as a ‘multi-
stage decision-making prncess‘.g‘ As Hoexter correctly points out, in the
pre-democratic era no ‘rights’ were regarded as having been aflected in

the preliminary stages, ie 'by the invgstigations or adviscry action, so that

¥ The right to just administrative action and to written reasons where a3 person’s right has been
adversely affected by administrative action,

::' Section 33(3) of lhe Constitution, Act 108 of 193946,

U Act 3ol 2000,

:? See the preamble to PAJA 3 of 2000,

™ A= discussed in Chapter 4 shove. See also the discussion with reference 1o n 82 to B8 above.
* Bee Hoexter Adminictrative Lay in South Africa {2007} 392,
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the aggrieved parly was not entitled to natural justice at all.’™ The
altitude reflected in this approach continued well into the constitutional
era.® This approach, however, was rejected by the Supreme Courl of
Appeal in Director: Mineral Development: Gauteng Region v Save tha
Vaal Environment® which is described by Hoexter as a 'bold step”.® In
this case, the Supreme Courl of Appeal rejected the argument that no
rights' were violated at the first stage. The unanimous cour found that
the granting of first stage™ licence:
"... opens the door to lhe licensee and sets in motion a chain of
evams which can, in the ordinary course of events might well, lead to
the commencement of mining operations. It is settled law that 2 mere
preliminary decision can have serious conseguences in parlicular
cases, inter afia where it lays ... the necessary foundation for a
possibie decision ..." which may have grave resulis. In such a case
the auwudi rule applies to the consideration of the preliminary
decigion," ™"
The Supreme Courl of appeal, in the Save the Vaal Environment

tase™ also rejectied the argument that since the audf rule will be applied

al the second stage, it need not be anplied at the first stage.

This case was followed by the Full Bench of the Cape Provincial Division

{per Griesel J), in Earth Life Africa (Cape Town} v Director-General:

* Sea Hoexter op cif {n 19} 3823, "Pre-demecratic era” refars to the period before the
pramdylgation, on 23 January 1994, of the Interim Constitution of the Republic of South Africa, Aol
200 of 1893,

= as ponted out by Hoexter with reference 1o cases op off [n 19) 393,

1990 {2) SA 707 [SCA) paras 17=20.

:a Seg Hoexter ap cit [n 13) 393,

fgf-‘-. ligence in terms of 5 & of the Minerals Act 50 of 1851,

" Dirgctor; Mingral Development: Gawteng Region v Save tha Vaal Environment sugra [n 97)
para 17, with reference to a diclum of Schreiner JA in Van Wik 8O v Van der Merwe 1957 (1) SA
181 (A) at 189 A-B. See alsc Hoexter ap oif [n 18] 393-324,

" Director: Mineral Development: Gawleng Region v Save the Vaal Environment supra (in 97



231

Departrment of Environmental Affairs and Tourism™, a case concerning
the construction of & pebble-bed nuclear reactor. In this case, the court
pointed out that the injtial_step - the granting of authorisation by the

Director-General — was not only a pecessary prerequisite to further steps

in the process, but also a final _step as far as the Environmental

Conservation Act, 1989"™ was concerned. ™

Later, in 2005, the Supreme Court of Appeal changed course in
Biuffajo City Municipality v Gaussmf', where the courl considered the initial
steps 1o be parl of the bigger process which ultimately ceters for the right
to be heard - in which cases a subsequent hearing would suffice
provided of course that it does not cause prejudice and that the hearing

itself is a fair one.” "™

This case Is regarded by Hoexter as '... a retreat from the spirit of the
Save the Vaal case’’™, noting thet it had not been referred to by the

Supreme Cour of Appeal in the Buffalo case.

However, within the purview of PAJA, the ingredients of the Act's
definition of administrative actich suggests that preliminary conduct,

fncluding recommendation of a body, fall outside the purview of the

"% 2005 (3) 5A 156 (C).

! Act 73 of 1989,

“** Hoexter op cit (n 13) 395-397, emphasis added.
2008 (4) SA 495 (3CA), paras 10—15.

¥ See also Hoexter op ot (n 18) 346 and 394,

' Hoexter op it {n 19} 384.
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PAJA. 1

102

This, according to Hoexter, ™ stems from the requirement in the PAJA

M which seems to franslate into a requirement of

of a "direct’ legal effect
finality. This was also how the majority of the coun in the Cape Provingial
Division interpreted the term when it found, in Mew Clichs South Africa

{Pty) Ltd v Tshabalala-Msimang NO'", that recommendations of a pricing

committee did not constitute administration action,

This limiting effect of the PAJA™™ 'which again invites the courts to

f . A7 14 \
retum to pre-democratic reasoning’’ * has been described as ‘... a great

pity. 115

However, in Minister of Health v New Clicks South Africa (Pty) Ltd"'®,
the Constitutional Courd declined to treat the twe stages of the process —
the recommendations from the pricing committee and the subsequent
regulations made by the Minister — as separate and independent

decisions. To treat them thus, said Chaskalson CJ, 'would be to put form

™ 26h as in Chairman, Board on Tariffs and Trade v Srenca Ing 2001 {4] 5A 571 (SCA) paras
13. 14, referred to by © Hoexter op cif {n 19) 396, emphasis added.
:"‘f Hoexter op cit {n 19) 305-367.
" Ses 5 1 of PAJA 3 of 2000,
3005 (2) SA 520 (C)
" Mew Clicks zupra [n 107 paras 40 to 41, Hoexter ap <it (0 19 388,
" 3 of 2003,
" Hoexter op oif {n 19) 306-307,
" Hoexter op ot (n 19) 306-397. See, however, Lhe approach adopted by Nugent JA in Grey's
Marine Hout Bay [Fiy] Lid v Miwsler of Pubhe Works 20005 (8) SA 313 (SCA) paras 21-25.
" 2006 [2) SA 311 {CCY.
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above substance. !’

According to Mcgobo J, the enabling legislation 'contemplates a single

M8 According to Moseneke J'° it is

process, cansisting of several stages.
‘ong continuous process’ involving the commillee and the Minister at
different times™™®, According to Hoexter,™ the PAJA'® could concebvably
be thus interpreted so as io avoid this effect, which would be by viewing

multi-staged processes *... more haolistically',

But even if these preliminary stages are interpreted to fall outside the
‘cumbersome definition’ 2* of administrative action in s 1 of PAJA, 2000
and as such do not qualify as administrative action (it not being final), this
does not mean that it could not be tested on the ather common law andfor
constitulional review grounds such as not being in accordance with the
constitutional principle of legality and/or reasonableness andfor being
unfair in the circumstances™. In Gray's Marine Hout Bay (Pty} Ltd v
Minister of Public Works'?®, the Supreme Court of Appeal considered the
purportedly limiting effect of lhe definition of administrative action in s 1 of
FAJA, 2000 and, in particular, the qualifying clauses, namely ‘adversely

affect the rights of any person’ and 'a direct and external legal effect’, to

Mrms!er of Health v Maw Clicks SA (Pry) Lid 2006 (2) SA 311 (CC) para 137.
® Minister of Heaith v New Clicks SA (Ply) Lid (n 117) para 444,
ﬁs he then was, now Depuoty Chief Justice {DC)).
Mm:srer of Heafth » Mew Clicks SA (Pryt Lid {n 117) para 672,
Hoexier op eif {n 19) 387,
3 of 2000,
Gre w's Marine Hout Bay (Py) Lid v Mirvster of Public Works 2005 {8) 84 313 (SCA) para 21,
* Heauter op it (h 197 387
#2005 (6) 5A 313 (SCA) para 23,
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which administrative action is seemingly restricted.  According to the
Courl, these two qualifications read together "... was probably intended
rather {0 convey that admimstrative action is action that has the capacity
to affect legel rights, the twe quelifications in tandem serving to emphasise
that administrative action impacts directly and rmmediately on individuals.'
Accordingly, the court regarded 'administrative action’, generally to mean:
the conduct of the bureaucracy {whoever the bureaucratic
functionary might be) in carrying out the daily functions of the state,
which necessarily involves the application of policy, usually after its
translation into law, with direct and immediate consequences for
individuals or groups of individuals.”?®
In the circumstances, the assessmert and consideration for parole,
and the decision regarding parole, constitule administration action. As
administrative action it is reviewable both in terms of the common law and
the Constitution of the Republic of South Africa, 1996.'*" For this

adminiztrative action ta be reviewable in terms of the common law, it must

be shown that the public offiicial and/or administrative tribunal concernad.

(&) Failed to apply hisfher/its mind to the relevant issues in accordance
with the behest of the statute and the tenets of natural justice:

(b)  That the decision complained of was arrived at arbitrarily or
capriciously or mafa fide, or as a result of unwarranted adherence

1o a fixed principle or in order te further an ulterior or improper

“E Crey's Marine Hout Bay (P Lid v Minister of Public Works supra (n 115) para 24.

7 Bol 108 of 1996, See also Pharmaceutical Manufaciurers Association of SA and Analher: In
re Ex Farle President of the Repubfic of South Africa and Others 2000 (2) SA 674 [CCY: 2000 (3)
BCLR 241 (CC} para 45 and 49,
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purpose;
{c] That the public offiicial andicr administrative tribunal misconceived
the nature of the discretion conferred upon him/herfit and took into
account irrglevant considerations or ignored relevant ones; and
(d}  That the decision was so grossly unreasonable as to warrant the
inference that the public official and/or administrative tribunal failed
to apply his/her mind to the matter in the matter.'*®
Constitutional review in terms of the Scuth African Constitution ™ is
not anly confined 0 administrative review of those actions found to be or
defined as administrative action in terms of s 33 of the Canstitution™” read
with the PAJA'™, but also extends to review of the exercise of public

power an the basis of the principle of legality. '

In the seminal Constitutional Courl case of Pharmaceuficol

Manufacturers Association of South Africa and another: in re Ex Pare

" tohannesburg Stock Exchange v Witwalersrand Nigel L2d 1988 [3) 84 132 [AD) at 152 A-F;

See alzo Johannesburg Consofidated fnvestment Co Lid v Johannesburg Town Councif 1903 TS

111 at 115 wherein Innes CJ described the High Cowrt’s common |aw jurisdiction as fallows;
Whenever a public body has a duly imposed on it by statule, and disregards important
provisions of the statute, or is guilty of gross irregularity or clear illegality in the performance
of the duty, this Tourt may be asked o review the proceedings complaingd of and sel aside
or correct them. This is mo special machinery crealed by the Legislature; it is @ right inherent
inthe Court ...

These principles have alsg been incorporated in, and given legal effect, in 85 4 and & of PAJA 3

af 2000

" Act 108 of 1906,

" Act 108 of 1996,

" Section 1 read with s 6 of the Promotien of Administrative Justice Act 2 of 2000,

" Pharmaceutical Manufaclurers Association of South Africa and Ancther 0 re Ex Parte

Freswdent of tha Repubilc of Sovth Africa and Othars 2000 (2 SA 674 (CC).
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President of the Republic of South Africa and others'® Chaskalson P
{who later became the Chief Justice of South Africa), gave a clear and
definitive exposition of constitutional review on the basis of the principle of
legality, conslitutional review of the exercise of public power and the inter-

relationship betwaan common law review and constitutional law review:

"The control of public power by the Cours through judicial review is
and always has been a constitutional matter. Prior to the adoption
of the Interim Constitution this control was exercised by the Courls
through the application of common law constitutional principles.
Since the adoption of the Interim Constitution such control has
been regulated by the Constitution which contains express
provisions dealing with these matters. The common |law principles
that previously provided the grounds for judicial review of public
power have baen subsumed under the Constitution and, insofar as
they might continue to be relevant to judicial review, they gain force
from the Constitution. In the judicial review of public power, the two
are interlwined and do not constitute separate concepts.”™**

Chaskalson P coneluded:

“What would have been ultra vires under the commaon law by
reason of a functionary exceeding a =tatutory power is invalid under
the Constitution according to the doctrine of legality. In this
raspact, at least, constitutional law and common law are intedwined
and there can be no difference between them. The same is true of
constitutional law and common law in respect of the validity of
adminisirative decisions within the purview of § 24 of the Interim
Constitution. What is “lawfu! administrative action”, “procedural fair
administrative action” and administrative action ‘justifiable in
relation to the reasons given for it" cannot mean one thing under
the Constitution and another thing under the comman law.”

2000 {2) SA 674 {CC), para 20,

¥ Pharmaceutical Manulacturers Association of 84 and Another: In re Ex Parle President of tha
Republic of South Africa and (hhers (0 127, 132} para 33, p 693 E-G.

B Pharmaceutical Manuiaciurers Associalion af 54 and Anather: In re Ex Farte President of the
Republic of South Africa and Qihers {n 127) para §0, p 698. See alse Balo Star (Pty) Lid v MEC
for Environmentat Affairs and Others supra tn 873, in which ©'Regan J applied and followed these
principles, See alse Grey's Marine Hout Bay {Fly) Lid v Minisfer of Public Werks (n 115, n 123,
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Despite the fact that this judgment was given under the Interim
Constitution'®_ the principles enunciated therein are stil applicable and
are in fact reflected in 5 33 of the 1996 Constitution, which guarantees to

everyone the nght to administrative action that is lawiul, reasonable and

procedurally fair'’.  These piinciples have also been expressly

incorporated in 85 3 and 6 of the PAJA™®. Section 3 of PAJA guarantees
the procedural right to administrative justice of any person, by requiring
administrative action that materially and adversely affects the right or

legitimate expectation of any person to be procedurally fair,

The scope of review under our new constititional dispensation
includes the common law review grounds, review in terms of s 33 of the
Constitution read with the PAJA and constitutional review of the exercise
of public power on the basis that it viclates the principle of legality or if ‘the

action is otherwise unconstitutional or unlawiul ™,

“** South Africa Constitution Act 200 of 1993,
|3' See 5 331} of the Constitution, Act 108 of 1236. emphasis added.
 Pala s of 2000,
" Section 6(2)(1) of the PAJA 3 of 2000, Ses also Hoexter Administradive Law in South Africs
(2007} 118-117: Fedsure Life Assurance LId v Greater Johannesburg Transitions! Metropalitan
Council 1995 {1] SA 374 (CC) para 34; 5 v Mabeng 2006 5A 132 [(SCA) whergin Nugent A
nated that ‘the cardinal tenet of the rule of taw ... admits of no exception’ and applies to all state
autharily, ingluding jucizial authority.  As referred to in Hoexter op &t (n 193 117, See alsa
Pregident of the Republic of South Africa v South African Rugby Football Urniarr 2000 {1] BA 1
(CC}para 148, See alse Pharmaceutical Manufacturers Assaciafion of SA and Ancther: In re: Ex
Parte Fresidant of e Repoblic of South Africa and Qthers 2000 (2) SA 674 (CC) wherain it was
clearly slated that the exercise of public power must not be arbitrary or irrational, at para 88:
It is a requirement of the rule of taw that the exercise of public power by the Execulive and
olher functicharies should mot be arbifrary. Decisicns must bea rationally related ta the
purpese for whiech the power was given, olherwise they are in effect arbitrary and inconsislent
with this reguirement. I follows that in arder te pass constitutional scruting. the exescise of
public power by the executive and other funclionarees must al lzast, comply with this
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Given the fact that not every exercise of public power will qualify as
administrative action, and thus qualify to be reviewed under 5 33 of the
Constitution* or under the PAJA'®" - and despite the elaborate definition
of administrative action in PAJA™, the principle of legality is correctly
described as acting as 'a safety net’ which will be invoked by the court in
those cases where the action in question does not qualify as
administrative action for the purpases of s 33 ¢of the Constitution or PAJA

but still involves the use of public power™,

The concept of administrative action as developed by the
Constitutional Court is not identical to the concept as envisaged and
defined in terms of the PAJA™®. As Professor Hoexter correctly points out

the practical effect of the elaborate definition in the PAJA [of
administrative action] is to exclude much of what would have been
reviewable under the 1994 Constitution™®' In both instances, however,
for judicial review it is first necessary to establish whether the action in
question passes the threshold test of administrative action'®. As such,

this threshold functions as a limiting device in both instances where it has

requirement. I il does not, it falls shoet of the standards demanded by our Constitution for
cuch action.

M Act 108 of 1906,

" Act 3 of 2000,

! Section 1 of Act 3 of 2000,

" Hoexter op ot (n 193 118

“* Section 1 of Act 3 of 2000; see also Hoexter op cit {n 19} 115.

3 Hoexter op cit (n 19 115116, referring ta the Interim Constitution Act 200 of 1993,

" Hoexter op cit (0 193 115,
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been developed by the Constitutional Courl and in terms of the PAJA'Y

58 Parole must also comply with the reguirement of lawful

administrative action

This requirement of lawfulness in relation to administrative action is
informed by the common law principle of wira vires which now, under the

constitutional dispenselion, finds expression in the doclrine of legality™**

In terms of this requirement, therefore, the exercise of all public power
inscfar as it passes the threshold of administrative action, must be
exercised as anthorised by law'™. This requirement also finds expression
in the PAJA, which expressly makes provision for judicial review of
administrative action which ‘contravenes a law or is not authonsed by the
empowering provision'*’. An empowering provision as defined in PAJA™®

means 'a law, a rule of common law, customary law or an agreement,

" Haexter op it {n 19) 115 and 163 of seq.

" See Johannesburg Stock Exchange v Witwalersrand Niged 1988 (3) SA 132 (A) (n 128) 152.
See also Johennesturg Consalidated Invesiment Ca Lid v Johanresburg Toverr Council supra (n
128) at 115, See also Pharmacewical Manufaclurars Association of SA and Anclfer: fn re Ex
Earte President of R3A and ihers supra (n 127), paras 4445, Jee also Bafo Star Fishing (Ply)
Lid v Minister of Environmantal Afairs 2004 (4} SA 490 (CCY al para 22 wherein O'Regan J
caulions that the continuing use of the common law would have to be worked out on a case by
case basis, despite the fact that the role of the common law was confirmed 10 Pharmecatfical
Manufacturers Assecialion of 54 and Angther, In Re: Ex Parte President of R5A and Others
supra{n 127), as an important interpretive and supplemenlary resaurce,

" Hoexter op ot (n 18] 28-28; Carder Frisoner, Partisan ard Fatrigreh; Transforming the Law i
1Suu!h Africa 1985-2000; Sal) Vol 16 (2001) F72-T03 a1 TA5-TES,

* Seclion B(2)(f) read with 5 6{2){i) of PAJA 3 of 2000, which makes provision far the review of
that administrative action if ‘the getion is otherwizse urconstitutional or unlawiyl’.

! Seetinn 1 of PAJA 3 of 2000,
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instrument or other document ™

This requirement of lawfulness in relation to administeative action is said to
coincide:

"... completely with the content of the constitutional principle of
legality. .. This principle is an aspect of the rule of law, cne of the
founding walues of our constitutional order and the mainspring of
administrative law. The legality principle is also implicit in the South
African Constitution, and applies to all exercises of public power, thus
providing an essential safeguard when action does not qualify as
“administrative  action” for the purposes of PAJA or the
Constitution."'*?

As Hoexter points oul, with reference to the New Clicks case'™, the
orinciple of legality has alsc been described as ‘an evolving concept in aur
jurisprudence whaose full creative potential will be developed in a context

driven and incremental manner'.'*?

The remedies afllorded to an aggrieved person in the event of non-
compliance with this reguirement of lawful administrative action, or in the
event of 2 violation of this principlé of legality, are contained in 5 34 of the
Caonstitution, which guarantees every person's right of access to a courl or
anather independent and impartial kribunal to resolve any dispute in

accardance with law'™, s 35(2)(d) which refers to the rights and remedies

ﬂ Hoexter op cit{n 18] 29,

" Sog Hoexter op cit {n 19} 225 and at 118, See also Minister of Haatth v Naw Clicks 84 {Cly)
4 2006 (2) SA 311 (CC), para 87

% ceg Hoexter op it (n 19} 225, and at 118, See also Ministar of Health v New Clicks 54 (Pty)
Lo 2006 (2} 84 311 (CC), para 97,

"** Per minority judgment of Sacks Jin the Mew Clicks case (rn 153), Hoexter op o (n 19} 118,

'*% Sagtiagn 34 of the Constitution Act 108 of 1996 reads as follows:
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of detained persons, including sentenced prisoners, and guarantesing
their rights to challenge the lawfulness of such imprisonment or
detention'®", s 38 which guarantees every person's righf to approach any
competent court to enforce and protect histher rights'®, and generally s 8
of PAJA, which provides in detail for the remedies for aggrieved persons

in judicial review, '™

Section B of PAJA, 2000 authorises a review courl or review tribunal to
‘grant any order that is just and equitable'wa which can include the

following:

(1) It can set aside the administrative action complained of'®": and

(2) It can remit the matter to the relevant authority who took the
administrative action, with or without any directions, taking into
account the available information'®: or

{3) In exceptional circumstances, it can substitute its own decision for

that of the administrative action or it can vary that administrative

Every one has the right to have any dispute that can be resclved by the application of law
decided in a fair public hearing befare 3 count or, where appropriate, ancther independent
and impartial tribunal or fora.

" Section 35{2)(d) reads as follaws:
Everg,rune wha i detained, including every sentanced prisoner has the right —{a) ... (b) ...;
(e) ... (d} to challenge the lawfulness of the detention in parson befare & caurt and, if the
detentlon is unlawful, to be released: (&) .. (.,
* The relevant part of 5 38 reads as follows:
Enfercement of righls: Anyone listed in this section has the right to approach a campetent
courd. alleging that a nght in the Bill of Rights has been infringed or threatened. and the court
may grant aparopriate relief, including a declaration of rights,

" Section & of PAJA 3 of 2000,

U Section 8(1) of PAJA 2 of 2000, See Negoba J's analysis of and approach lo this power of 1the

courlin Hoffrran v South African Alnways 2001 {1) 8A 1 (CC) 21F-G paras 42 and 45,

=1 Section 8(1){¢c) of PAJA 3 of 2000,
" Section 8(1)(ci) of PAJA 3 of 2000,
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action or it can comect a defect resulting from the administrative
action'™: or

{4) It can direct, alsg in exceptional cases, the administratar or any
ather party 1o these review proceedings to pay compensation’ﬁd: or

{5} It can give a declaration of rights in respect of any matter to which
the administrative action refates'™;

155: o

(&) It may granl a temporary interdict or other temporary relief r

(7Y It may make an order as to costs"®

Mo definition is given in the PAJA of what is meant by 'exceptional
circumstances’. It is settled law in South Africa thal the determination of
whether or not exceptional circumstances exist is not a matter of judicial
discretion, but depends on the objective facis of the particular case. his

thus a factual t=,=nquir3.»f.163

Judicial discretion only comes into play once a factual finding as to the

existence or otherwise of exceptional circumstances has been made 1%

*** Section & 1)(chiXaa) of PAJA 3 of 2000,

* Section S Mcuibh) of PAJA 3 of 2000, See also Minisler of Defence and Others v Duan
2007 (6] 54 32 [SCA) paras 3440,

"™ Section & 1){d) of PAJA 3 of 2000,

"™ Section &{1){e) of PAJA 3 of 2000,

" Seotion B{1%F) of PAJA 3 of 2000.

"™ MV Ais Marnas, Seatrans Maritime v Qwners, MV At Mamas. and Another 2002 (8} 150 {C)
at 156H-157C,; MEC far Agricaftore, Conservation. Environment and Land ANairs v Sasol OF
[Phe) Lt and Another 2006 {5) SA 483 {SCA) at 4820-E (para 22); 14 Essack Family Trust v
Kathres, 1A Essack Family Trust v Som 1974 (2) SA 300 (D) at 304E,

MY Ais Mamas, Sealrans Maritims supra (n 168) 156H-157C; MEC for Agricefture,
Conservation, Enviranmart and Land Affairs supra (n 188) para 22} /A Essack Family Trus!
Stipra (n 168) 304B.
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56  Parole must also comply with the reguirement of reasonableness

The constitutional reguirement of reasonableness in relation to
administrative action entails an objective enquiry and is ultimataly
dependant upon the facts and circumstances of the paricular case.'™
The review courl or tribunal, in determining whether the administrative
action was reascnable or not, must have regard to the reasons which the
administrator/decision-maker is obliged to furnish to justify his or her or its

decision / administration action.’

In having regard for those reasons furnished by the administrator, the

' Roman v Williams NO supra {n 40}, Corder “Administralive Justice™, in Wan Wyk. Dugard, De
Villiers and Dravis {eds) Rights and Constitufionaiism:; The New Southt African Legal Order (1994)
337, 387, 389-400; Erasmus ‘Limitation and Suspension' op ¢if {n 48, n 77) G48-850, Sec also
Wade and Forsylth 8" ed (2000) 385 where the authors define the standard of reasanableness
withurn the Engiish context as follows;
The standard indicated by & trug constroction of the Acl which distinguishes between what
the stalutory autharily may or may nol be aulhorised 1o do. | distinguishes between proper
use and improper abuse of power. I is oflen expressed by saying thal the decision is
unlawful if it 15 one In which no reasanable authoaty could have come. This s the essence of
what is now commanly called “Wednesbury-unréasonabless™ after the now fampous case in
which Lord Greenes MR expounded it a5 [sllows [nquating from dssociated Provineis! Picture
Hause Limited v Wednesbury Carporation 1848 (1) KB 223 a1 228) |t s frue that discrelion
must be exercised reasonably.  Mow what does that mean?  Lawyers familiar with the
phrasealogy wzed in relation to exercise of statulory discretions oflen use the word
‘unreasonable” in a rather comprehensive sense. It has frequently been used and is
frequantly used as a general description of the things that must not be done. For inslance, a
person entrusted wilh & discretion must, so ko speak, diract himself properly in law. He must
¢all his own alkenlion Lo the malters which he is bound to consider. He must exclude from his
consideration matkers which are irelevant to what he has e consider. If he does nat abey
thaze rufes. he may truly be said, and often is seid. to be acting "unreasanably™.  Smilarly,
there may be something s¢ absurd that no sensible person could ever dream that i lay within
the powers of the authorily. ... (Wade & Fersylhe (2000} 365).
This standard has been adopted in South Afncan administrativa law (s 6{2} of the Promation of
Administratree Justice Act 3 of 2000] and was par of cur comman law by virtue of the South
African equivalent of the Wednesbury Corparalion case {n 28) referred to above which, in South
Africa, is the locus classicus. Johanneshurg Slogh Exchange v Witwalersrand Migel Lid 1958 {3)
SA 132 (A) at 152, The standard has been crtficised i Scuth Africa by Hoexter g ¢if {n 191 311
as ‘unhelpfully circular’ and alse in Bato Star Fishing (Ply) Lid case {n 87, 132) paras 4344,
! Roman v Wilhams NO supra (n 40). See also s 33{2) of the Constitution Act 108 of 1086, 5 5
of PaJA 3 of 2000.
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review court ar administrative tribunal must assess and determine whether
‘... the administrative ection, taken in relation to the affected party, was

justifiable in relation to the reesons given for it”."™

What is clear from these prnvisions”:" iz that the reasons fumished are
but a factor which must be taken into consideration by the court or
adminigirative tribunal to determine whether the administrative action was
reasonable or not. The scope of the right to administrative justice and the
constitutional protection under these provisions'™ have therefore bean

extended from merely requiring the administrative action to be

"% to the much broader,

justifiable in relaticn to the reasons given for it
more protective constitutional requirement of ‘reasonableness’.”™ The
scope of this constitutional right to administrative justice and protection
under s 33 of the Constitution'”" is therefore much wider than both the

comman law and the provisions of s 24 of the 1993 Constitution {Act 200

of 1993},

Therefore, the court or administrative tribunal, in determining whether

" Roman v Wiliams NO supra (n 40); s 24 of the Consfitution Act 200 of 1993 which was
incorparated under the Constitution Act 108 of 1994 in terms of Schedule 6 | item 23 of the 1936
Canstitulien, befere us modilization by s 3301 of the Constitutien Act 108 of 1996 and s5 3 and 6,
read wilh = 8 of PAJA 3 of 2000

' Section 33 of the Constitulion Act 108 of 1996 and ss 3, 6 and 8 of PAJA. 3 of 2000.

71 Sectinn 33 of the Constitulion, Ast 108 of 1996 and $5 3, 6 and & of PAJA, 3 of 2000,

7 Bato Star Fishing (Pty} Ltdd v Minister of Enviconmental Affairs 2004 (4) SA 490 {CC) paras
43-46; Minister of Heafth v Mew Chicky 54 (Pry]l Lid 2006 (2] S4 311 (CC) paras 107-103;
Roman v Williarms NO op ot {n 40); Corder op cif {n 170) 388=400; G Erasmus op it {n 48}
Hoexter o cit {n 19) 306-309.

* See De Ville op cif {1 48), Corder op et (n 170). Erasmus op it {n 48); Hoexter op cif {n 18]
ANE-300.

" Read with the relevant provisions of PAJA, 3 of 2000.
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the administrative action was justifiable in relation to the reasons given for
it, will have regard to '... the three requirements of suitability, necessity

7 - . -
78, However, the courl or administrative tribunal

and propertionality ...
is not confined, in determining whether the administrative action was
reasonable or not, to these abovestated reguirements. The courl or
tribunal may take into account other factors and circumstances, insofar as
it may be relevant to the determination of reasonableness of the

administrative action in the parlicular circumstances of each case,

including suitability, necessity andfor propc:nic:nality."m

Under the common law, the mere unreasonablaness would not render
any administrative decision or action reviewable. For it to be reviewable,

180 which consists of 'the

there must have been 'gross unreasonableness
well established grounds relating to abuse of discration’, namely mala

fides, ulterior molive and failure to apply the ming,'®

The Interim Constitution guaraniees a person a righi to fnier alia
‘administrative action which is justifiable in relation to the reascns given for

it where any of their rights are affected or threatened'.'®

"% Roman v Williams MO Fupra {n 49 p 284 H-1. See alsa De Ville op cif {n 48], Corder ap cif (n
170} ang Erasmus (n 48).

¥ Roman v Williams ND suprz (0 40) 284 H-1 See alse De Vills (n 48}, Corder op aif (n 1709
and Erasmus {n 48).

HAx per Stratford JA in Uninn Governmen! v Unicn Skeel Corporation SA Ltd 1928 AD 220 at
237,

1 See Hoexter ep cif {n 19) 284-295. See also Johannesbury Slock Exchange v ¥itwalersrand
Migel Lted 1988 (3) BA 132 (A) at 152,

H Seetion 24{d) of the Constitulion Act 200 of 1293 Thiz whole s 24 of Act 200 of 1993 was ra-
enacted in the 19968 Constitution as Schedule &, itam 23(2), which was how 3 3301) and (2} had to
be read until PAJA 2 of 2000 was enacted. See also Hoexter op cif {n 19) 209,
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In Roman v Williams NO'™, which was one of the first cases that
perinently dealt with the concept of reasonableness under the new
constitutional dispensation in South Africa, the late Van Deventer J

summarised it as follows:

A decision of the Commissioner of Prisons to reimprison a
probationer as provided for by Section 84B(1) supra {read in here
the assessment, consideration and the decision whether or not to
release a prisoner on parole} is reviewable administrative action
within the purview of s 33{1) and (2) of the Conslitution, Act 108 of
1996. ... and such & decision must be justifiable in relation to the
reasons given for it.'®  Justifiability as specified is o be
chjectively tasted.

The scope of this constitutional test is clearly much wider than that
of the common law test and it overrides the common law review
grounds as set out in Johannesburg Stock Exchange v
Witwatersrand Nigel Ltd (supra).

Adminislrative action, in order to prove justifiable in relation to the
reasons given for it, must be objectively tested against the three
requirements of suitability, necessity and propodionality, which
requirements involve a test of reasonablengss, Gross
unreasonableness is no longer a requirement for review.

The constitutional test embodies the requirement of proportionality
between the means and the end. The rofe of the Courls in judicial
reviews is no longer confined to the way in which an administrative

" 1998 (1} BA 270 (C) at 284 F-285 A. and also referred to as 1997 (BCLRY 1267 (C) al 1278
F-1.

¥ This language persists in the final Constitution 108 of 1996 until February 2000, i the farm of
the transitional provision, item 23(2)b), which was an exacl replica of 5 24 of the Interim
Constitution 200 of 1983, The Promotion of Administrative Justice Act 3 of 2000 {PAJA} is the
national legislation provided for in s 33 of the 1986 Constitution which was enacted in Febroary
2000, and thereby replacing the aforestated item 23{2){b).
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decisi@g was reached bul extends to its substance and merits as
wefl.”

In Stansfield v Minister of Correctional Services & 3 Others'™ the
Applicant was serving a 6 year prison sentence afler having been found
guilty of fraud. While serving his sentence he was diagnosed as suffering
from lung cancer for which he received medical treatment whilst in prison.
The medical opinion, more paricularly that of the medical cficial
appointed by the Respondents, was that with the approprate medical
treatment {chemaotherapy) the Applicant had, at that time, approximately 6
to 8 months to live, a one year survival of less than 20 per cent and a two
year chance of survival of less than 10 per cent. Based on this diagnosis,
the Applicant applied to the Parole Board to be released on perole on
medical grounds ®. This application was heard by the Parole Board on
13 Jure 2003. The medical official had also recommended al the lime

that the prisoner {Applicant) be released on medical grounds, At the time

¥ Although this administrative action relales o the decision of the Commissionss Lo re-imprisan
a probationer whe had been released under correclional supervision. for breach of those
correcticnal supervision conditions, the grincigle thereof is equally applicable to the assessmernt,
the consideration and the decisicn regarding parole, See alse Hoexter op off (0 19} 305 who
regards this appreach of Van Deventer J as 'bald' bul does nob correctly so. argue that it s
wrong. This digtum must, however, be read and understood in the conlext of the Interm
Canstitution 200 of 1583, & 24 which conlinued to be applicable as a transitional arrangemeant
under lhe 1998 Canstitution {(Act 108 of 1996}, Schedule &, ltem 2Z3{23b). This latter provision
ceased o be aperative in February 2000 with the adaption and promulgation of the Promotion of
Adminisirative Justice Act (PAJAY 3 of 2000, The pringiples enuncigted in this case must also be
interpreted and applied subject to, and in accordanee with, the Canstitutional Court case of Bato
Star Fisking [Ply) Lid v Minister of Eovironmenta! Affairs 2004 {4) 54 480 (CC) paras 4345 in
paricular, and Minister of Health v Waw Clicks SA (Pry) L 2006 (21 SA 311 {CCh para 108 in
particular. As Professor Hoexter also points out the oriterion according o which administrative
action under the 1996 Constitution and PAJA 3 of 2000, will be aszessed —in addition to the
principle of legality — is thal of reasonableness which consists of two elements, namely rationality
and properticnality (Hoester ap ot (n 19} 306).

o004 (4] SA 430

""" madical parole in lerms of = 6% of the Caorrectional Services Art 8 of 1959, which is the
forerunner of the present 5 72 of the Correctional Services Act. 111 of 1928,
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of this application to the Parole Board to be released on parole on medical
grounds, he had served less than one third of his & years imprisonment.
This was his second such application to the Parole Board after the first
one was unsuccessful. After consideration of the Applicant's application to
be released ocn medical grounds, the Parole Board refused to recommend
his immediate release on parole at that stage, and recommended that he
only be reconsidered for possible placement on parole some 4 months
later, on 1 October 2003. The delegated official who was authorised to
take such a decision on behalf of the Commissioner (the Third
Respondent in this application) refused this application by Stansfield to be
reieased on medical parole. Stansfield thereupon took this decision, as
well as the recommendation of the Parcle Board, on review o the Cape

High Courl.

On 4 August 2004, the Court {per Van Zyl J) afler having heard the
arguments of both the Applicant and the Respondents, ordered that the

Applicant be released from prison forthwith.

The Cour found, infer afia, that the Third Respondent {the delegated

cfficial) had:

"... misinterpreted the relevant provisions of s 69 of the Act by reading
into it non-existent requirements, or by allowing himself to be wrongly
influenced by deparimenlal guidelines and the provisions of an Act
that have not yet become cperative. By misinterpreting the concept of
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“physical condition” he could not apply his mind properdy to the
expediency of placing the Applicant on parole on madical grounds.”'®®

This led Yan Zyl J to reach the conclusion:

“... that the Third Respondent's decision to rafuse the Applicant parole
on medical grounds was, cbiectively, so irraliongl angd unreascnable
that the inference must necessarily be drawn that he failed to apply his
mind to the relevant facts and circumstances. He clearly
misconstrued and misinterpreted section 69 of the Correctional
Services Act, 8 of 1959 by allowing himself to be influenced by
axlranaous guidelings not included in or required by the said
section,"'™

On this basis, infer afia, Van Zyl J concluded that Applicant's release

on parole on medical grounds was:

. clearly expedient with reference to his physical condition, The
Applicant is fully entitled to spend the remaining porion of his life
ensconced in his own home in the consolatory embrace of his family.
wWhen the time comes for him to pass on, he must be able to do so
peacefullg and in accordance with his inherent right to human
dignity "1

This judgment suggests that the decision of the oficial not to release
ihe prisoner on medical parole — which constitutes administrative aclion
within the purview of PAJA 3 of 2000 — is subjed to an objective test. The
criteria according to which the validity of that decision will be assessed

include rationality and reasonableness.'™ The court clearly also extended

108 Stansffefd v Minister of Cotrectional Services and Three Others supra {n 186) para 115,
Sa‘ans?’:e.rd v Minister of Cotractional Services and Three Others supra {n 186) para 130,
Sfansfre.l’d v Minister of Corraclional Services and Three Others supea {n 186) para 132,
¥ Stonsfizid v Minister of Corractional Services and Three Others supea fn 188) para 130,
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the enguiry beyond procedural fairness; it enguired into the substance

and merits of the decision as well.'*

Thiz judgrment suggests that once a prisoner's medical condition has
reached such a state where his'her release on parole on medical grounds
is expedient with reference to his physical condition, he/she is fully entitied
to be released. A pnsoner in these circumstances therefore acquires an
enforceable right to be released on parole on medical grounds. The
judgment furlher suggests that such a prisoner's inherent right to dignity
would be violated if hefshe is not released from prison on medical parole.
it furthermare suggests that to die in prison in such circumstances would

in itseif be a violation of a prisoner's inherent right 1o dignity.

Both the decisions in Roman v Williams NO'™ in which Van Zyl J
concurred with Van Deoventer J and the principles enunciated in the
Stansfield case™ are slill the applicable law as neither has been
criticised nor rejecied lo date by eithar tha Suprame Court of Appeal or the

Constitutional Court.’™  These principles must, however, be applied

'S Stansfield v Ministar of Correctiona! Services and Threg Others supra n 186! para 130.

15 Supra {n 40}
184 Supra (n 188 See atso D Plooy v Minfster of Carrechional Sarvices and Othars 2004 (3) All
54 612 (ThE21-622; Mazibuka v Minister of Correctional Servicaes 2007 (2) SACR 300 (T} 07—
3840,
= 1t must be nated that the Respondents in lhe Stansfield matter noted an application for leave
tz appeal an the grounds, /nier alia, thal the cour erred in finding that respondents vioiated the
applicant’s (Stansfield's) right to human dignity. because;
... they {the Respondents) duly recogrused his medical condition / diseaze and his kmited
Wfe expectancy as a result thereof, his physical dekilitation, when it occurs would be due te
his disease and not to his whergabouls or due Ig amy agtion an the part of the Respondents;
it was not irational or inbumane for Respondents 1o have opted for the continual
abzervation of Mr Stansfield and an autematic reconstderation of the expediency of hig
release should his physical condition deteriorate as proposed by Respondents; and \hat the
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subject to and in accordance with those principles developed and
enunciated in Bato Star Fishing (Pty] Lid v Minister of Environmental

Affairs'™® and Minister of Health v New Clicks SA (Pty) Ltd."Y

The Constitutional Court also  considered  this reguirement of

reasconableness in:

{a}  Bato Star Fishing {Pty) Lid v Minister of Environmental Affairs'™
wherein Q'Regan J eguates reasonableness with proportionality {a

98y and

reasonable kalance ar equilibrium

(b)  Minister of Health v New Cficks SA {Pty} Ltd™° where Chaskalson
CJ described the reguirement of reasonableness in relation to
reasonable administrative action as 'a variable but higher standard
than that of section 24{d} of the 1894 Constitution, and which calls
for '.._ a more intensive scrutiny than would have been competent

under the Interim Constitution’. The approach led Hoexter to ask

court grred in substituling its decisicn far that of Respondents and by not refernng the
matter back for reconsideration by the Respondents, because there was no mala fides on
the part of any of the Respondents, nor any exceptional oreumstances which justified the
Court in assuming the authoarity of Ihe Respandents to decide the issue of pargle which falls
intimataly within the Respondents’ expertise and skills .

Quated Irorm paras 4 and 5 of Respondents’ "Amplified Notice of Application for Leave to Appeal

dated 4 Movember 2003, in the matter of Colin Stansfield v The Minister of Correclional Services

and three Others, Cape Provincial Division case number 50752003, reported al 2004 (4) SA 43

(Ch, which application was refused by Van 2yl J. The Respondents subsequantly abandoned an

applicalion to the Supreme Court of Appeal for leave to appeal. On 5 October 2004 i was

(grpcrled that Mr Stanshield paszed away and was subsequently buried cn 9 Oclober 2004,

" Seen 175, paras 4345

iﬂ; Seen 175, para 108, See alse Hoexler cp ot (n 19) 306,

_ﬂ“ 2004 {43 SA 490 {CC) para 4145,

™ Paras 44. 45 and 49.

2006 {2) SA 311 (CC) para 108,
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whether ‘this ground in fact obliterates the distinction between

appeal and review?2!

According to Pmofessor Heexter, ‘reascnableness’ consists of the two

elements of rationality and proportionality.

Rationality, meaning:

" .. In essence that a decisicn must be supparled by the evidenge and
information before the administrator as well as the reasons given for it
It must also be objectively capable of furlhering the purpose for which

the power was given and for which the decision was purporiedly
taken."?%

AEUE

It also means rationality as set out in s B{2){f)ii} of the PAJ . ie the

reasons advanced for the decision must be rationally connected to:

fa)  The purpose for which it was taken;
(b} The purpose of the empowering provision;

()  The infgrmation before the administrator; or

" gea Hoexler op cif {n 19) 306, O'Regan J, in Bato Star Fighing (Pty) Lid case supra (n 175,
108) alzo recognised the substantive efement within the concept of regsonablensss which aleo
led her io advocate 3 caulious apprpach and persisting ... that the distinction between appeal
and review sorHtinues ta be signilicant’ (at para 45).

“ Hoexter op cif (n 19) 306—307. This appreach of Hoexter coincides with that propagated by
Gottfredseon and Goltfredson op ot (n 49), preface IV, W1 2, 4, 7 and 213 and by Hudsen op off {n
449% 81, who advocated preportionality based on the pricciple of fairmess.  See also Trindy
Broadcasting {Ciskeai) v Independent Commuricationg Autharty of South Africg 2004 (3 54 348
{SCA) para 21: Rustenberg Platinut Mines v COMA 2007 (1) SA 576 (SCA) para 25, See alsg
FPharmaceutical Mamifacturers Aseociation of South Africa: e re Ex Farte Prezident of the
Repoublic of South Africs supra {n 127) paras 85, 88, 80 whereain it has been authoritatively stated
that: "It is a reguirement of the ruie of law that the exercise of public power by the Executive and
other functionaries shoold not be arbitrary. Decisions most be rationally related ta the porpose for
which the power is given. ... Rationalily is a minimum thresheld requirement applicable 1o the
enercise af all public power™.

" The Promotion of Agministrative Justice Act. 3 of 2000.
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(d}  The reasans given foril by the administrator.

Section 8(2)(h) of PAJA is very similar to the English Wednesbury case,
developed by Lerd Greene MR wherein he referred to a decision ‘that is
so unreasonable that no reasonable authority could ever have come to
it.®* However, Hoexter acknowledges that;

"Section 6{2){h) and its counterpar in Wedneshury offer no real cluas

as lo the content or meaning of reasonableness. Rather, they are

unhelpfully circular, merely linking reasonableness of the action ta the
reasonableness of the actor" “™

It 1s submitted that the regquirement of careful scrutiny as stated by
Chaskalson CJ in the New Clicks case®™ for determining what is
reasonable in the circurnstances, as prescribed by s 33{(1) of the
Constitution is the approonate and elevated standard in terms of which
any conduct will be measured, including administrative action and the
reasons for the administrative actionfdecision, This in fact means that, to
determine its reasonableness, the court is in fact evaluating and dealing
with the meritsfsubstance of the matier. The courl must have regard to
the reasons of the administrator to determine its ratio. To delermine the
raliv, the court must therefore deal with the substance of the matter as
reflected by the reasons.’” To again assess the merits/substance of the

matter, including the administrative acticn, does not necessarily require

1 Associated Frovincial Picture Houses [id v Wednesday Corporalion 1947 (2] All ER 880 (CA)
al 883 E and 685 C.

“ Hpexter op sit{n 19) 311, See also Bate Star Fishing (Ply) Ltd (n 175, 108) paras 43-44.

X5 wtinister of Health v New Clicks 5A (Pl Ltef {n 175, 200) para 108, See also Hoexter ap o [0
191 311, See also Bato Star Fishing (Ply) Ltd {n 175] paras 4344,

* See Hoexter op oit (n 191 317 see atso Rustanberg Blatinum Mines v CCMA tn 2111
Cargphone [Pty) Lid v Marcus MO 1999 (3) 5A 304 {LAC) para 32



254

the courl to make a finding as to whether the decision was right or wrong.

The court may well find that the decision was a reasonable decision,
despite any deficiencies, but, after having had regard to inter afia the
substance or merits of the parlicular case as well as the decision
eventually given by the administrator. [t is submitted that should it
transpire to the courl that, having regard to the merits of the case, the
decision was plainly wrong, the court will no doubt regard that as a factor,
if not the determining factor, in coming to a finding as to whether it was
reasonable or not and to make a finding thereon. Hoexter also
recognises, oorreclly 50, what she refers to as the 'substantive

% of the reasonableness requirement of administrative justice

ingredient’
in terms of s 33(1) of the Constlitution. This, she concedes, in elect
means that the substance/merits of a decision must necessarily be

scrutinised by the courl in order to determing whether it was reasonable or

HDLZUQ

This, as she correctly points cut, is also true of several other inhocent
sounding grounds of review, such as ulterior purposefmotive and failure to

apply the mind.2™

This also zeems to have been acknowledged, implicitly so, by
Cameron JA in Rustenburg Platinum Mines v COMA? In this case, the
** Haexter op oif fn 193 317

‘g Hoexter op cif {n 19 217,
“% Hoaxter op cif {n 19) 317-318.
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courd actually made a finding in respect of the reasons which had been
advanced by the Administrator and described it as plainly bad. As such,
this must have involved scrutinising carefully those reasons and, in effect,

the merits of that decision. This is what Hoexter correctly refers to as the

‘substantive ingredient’ of the reasonableness element. ™

This acknowledgment by the commentatars, including Hoexter, led them

to propagate "a cautious approach to reasonableness review' ?'

The secand element of reasonableness is propeorionality which,
according lo Hoexter, remains 'somewhat controversial’, and which refers
te:

"... the notion that one ought not to use a sledgehammer to crack a
nut, It purpose is to avoid an imbalance between the adverse and
beneficial effects ... of an action and to encourage the administrator to
consider both the need for action and the possible use of less drastic
or oppressive means to accomplish the desired end " #™*

2007 (1) A 576 {SCA)} para 4.
' Hoexter ap it {n 19},
‘Y Hoexter op cit {0 19) 312, See also Bato Star Fishing (Fiy) Lid v Minister of Ervironmental
Affairz 20004 (4] SA 430 (T0C) 2t para 45 wherein O'Regan J alse cautioned that ... the courds
must take care nat to usurp the functions of administrative agencies’. See also Carephons {Ply)
Lred v Marcus MO 1999 (3] SA 304 (LAC) para 32 and paricularly para 36 where the Labour
Appeal Court alsp acknowledged this blur betwesen appeals and reviews in the fallowing way:
n determaning whether administrative action is justifiable in terms of the reasans given for it,
value judgmernts will have to be made which will, almost inevitably, imechve the conzsideralion
af the 'merits’ in some way or another. As long as the judge determining the [issue] iz aware
that he or she enlers the merits not i arder to substitule his or her own opinign on the
correciness thereof, but to delermine whether the outcome is rationally justifiable, the grocess
_will ba in order.
“* Hpexter op cit {n 19) 308; see alzso De Waal Proportionhality as a Reguirement of Legality in
Administrative Law in terms of the New Conslitution' 1994 54 Public Law 360 al 374 where the
author refers to the cpinion of the 5A Law Commizsicn, which opinion to a large extent informs
the prezent 1996 Constitution, as lollows: °... unreascnableness should be recognised as a
ground of review of all administrative acls: decisions which no reasonable organ could have
made would be reviewable', Despite this opinion, the authors view was that 'under the new
Canslitution,  the  ensuing application  of the principle of proportionality will  render
urreasoenableness an unnecessany ground of review', 1t is submitted that the inclusich, as part of
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57 Parole as administrative action must alsec he fair; procedural

fairness, substantive fairness and legitimate expectations

The duty to act fairly within the context of administrative justice in South
Africa is no longer confined only to State officials: it is binding upon all
administrators®’®. That duty ta act fairly, of which the concept of legitimate
expectation is but one aspect, is no lenger confined to procedural
fairness.”"® The duty to act fairty has now been extended beyond, but
including, procedural faimess - it now includes lawfulness, which refers to

the principle of legality, and reasonableness. '’

5 331} of the Constitution Act 108 of 1295, of the term reasangble s in ling and reflects the
apinion of the SA Law Commission, o other words, gross unreasonableness is no longer
required 1o review an admimstrative action. See also Corder "Adminisirative Justice’ in WVan Wyk,
Dugard, De Villiers and Davis [eds) Righls and Constitulionalism in the Mew South African Legal
Crder [(1994) 399, Erasmus "Limilation and Suspension” in Van Wyk et al (eds] op of (n 48) 629
at 45-045
*% Segtion 1 of PAJA, 3 of 2000, defines administralor as ‘an organ of State ar any natural or
paristic persen taking administrative achian’.
” Administrator Transvsal and Others v Traub and OMhers sopra in 19).
‘7 See s 33 of the Canstitution Act 108 of 1896, 5 § of PAJA 3 of 2000, See Roman v Wiliams
MO zoprs (n 40). See also Meyer v Iscor Pension Fund 2003 (23 5A 715 [SCA) paras 27 et seaq.
See also 54 Veterinary Councd and anather v Seymanst 2003 {4) 54 42 {SCA} at 48 per
Cameren JA, which stll confines the duty te act fairly to precedoral faimess.  See further
Admimisiration Transvaal and Others v Travh and Others 1989 {4) SA 731 (A) at 75E-750; Dy
Preez and Ancther v Truth & Reconciliation Cammrission 1397 {3) 34 204 (A) at 231 G-H where
this principle was summarised as follows:
The audi prncinle is but one facel, albeit an important one, of the general requirement of
natural justice thal in lthe circumstances poslulated the public official or body concerned mus!
act fairly ... The thuly to act fairly, however. is concerned only with the manner in which the
decisions are taken: it does nol relate to whethear the decision itself is fair ar not ..
See also Nortie en 'n ander v Ministar van Korrektiowe Dienste en andera 2001 (3} 3A 472 (SCA)
479 D480 O; Minister of Correclional Sandces v Kwekws supre (nod),
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5.8{a) Procedural fairness

The duty to act fairly within the context of the common law meaning of
procedural fairness, now finds expression in & 3 of PAJAY"S. Everyone,
including a sentenced prisoner, is enlitled to an enforceable right to
procedurally fair administrative action, paricularly where his rights or
legitimate expectatiocns are materially and adversely affected by such

administrative action.

The meaning of ‘fairness’, as parl of procedural fairness or the duty to act

fairly within the general administrative justice context, s not easy to

216

define. In fact, it has been referred to as an ‘illusive concept™'™, and a

‘highly variable concept®®, which ... must be decided in the

1221

circumstances of each case In Administrator, Transvaal & Others v

Theletsane & Others™ dealing with the concept of fairness in the context

“% Cection 3{1) reads as follows: "Administralive action which materially and adversely affects the
rights ar legitimate expactations of any person muost be procedurglly far” Far a disgussion of
procedural fairness within the context of 5 24 of the Constitution Act 200 of 1983 - the
pradecessor of £ 33 of the Constituticn Act 108 of 1996, see Cachalia, Cheadle, Davis, Haysam.
Meduna and Marcus, Fundamental Righls in the New Constifotion, An Qrerview of the MNew
Constitution and a Commentary on Chapfer 3 of Fundamental Rights {1524} 72.T4.

< Administrator, Transvaal & Others v Theletshane & Others 1087 {2) SA 192 A at 206C-D.

0 Ynexter op it (n 183 328,

2 ptetro Profects GO v Kierksdorp Local Municipality 2004 (1] 54 8 {SCA) para 13 per Conradie
JA. See also Hongoza v Minisler of Correctional Services 2002 (6} SA 330 (Th) paras 21-25
See also generally as regards the importance of fairness, Hoexter op off (n 19) 293, 347 and with
regards to fairmess in the conlext of pre-1984 administrative justice and the audi siferam partem
rule, see H Corder The Confen! of the Audi Allerarn Parterm Rule in South African Adminisirative
Law (1980} 43 THRHR 156

71991 (2) SA 192 (A} 206 C-D.
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of the audi afteram partern rule, Smalberger JA provides the following

description:

"What the audi rule calls for is a fair hearing. Fairness is often an
illusive concept; to determine its existence within a given set of
circumstances it is not always an easy task. Mo specific all
encompassing test can be laid down for determining whether 3
hearing was fair — everything will depend upon the circumstances
of a parlicular case. There are, however, at least tbwo fundamental
requirements that neead to be satisfied before a hearing can be said
to be fair: there must be notice of the contermplated action and a
proper opporiunity to be heard.”

In England, the concept of faimess was also the subject of an incisive
analysis, within the context of administrative law and more parlicularly
concerning the rights or legitimate expectations of a prisonar, in the matter
of Doody v The Secrefary of Siate for the Home Department and
Others*? In this case, Lord Mustill refers during his speech, to the
dictates of fairness — which have been referred (o with approval by South

African Courls®®* which he describes as follows ' 2%%

“Where an act of Parliament confers an administrative power thara
is a presumption that it will be exercised in 2 manner which is fair in
all the circumstances.

The standards of fairness are not immutable. They may change
with the passage of time, both in general and in their application to
decisions of a parlicular type.

311903} 5 All ER 94

4 Marais & Another v Democratic Afience 2002 (24 BOLR 171 ¢C) para 88, [2002] 2 All 5A 424
(C) para 89; Du Preez and another v Truth and Reconciiotion Commission 1997 (3) SA 204 [A)
232 B Mortie en 'n ander v Minisler van Korreltiewe Dienste en anders 2001 (3} 54 472
(SCA) 480 E-F.

£ Coody (n 1) at 108E-H. This case was referred to with aparoval and its principles applied in
arother English case of R v Secrelary of State for the Home Depariment Ex Parle Sierson 1996
{1y Al ER 837 at B&1, wherg it was reiteraled thal representations made by or on behalf of the
prisoner, for consideration to be placed on parcle, must be ‘considered fairly, objeclively and

without a precanceived intention to reject them. ' {Emphasiz added)
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The principles of fairness are not to be applied by rote identically in
every situation. What fairmmess demands is dependent on the
context of the decision and this is to be taken into account in all its
aspecls.

An essential feature of the context is the statute which creates the
discration, as regards both its language and the shape of the legal
and administrative systerm within which the decision is taken.

Fairness will very ofien require that a person who may be adversely
affected by the decision will have an opporunity to make
representations on his own behalf either bafore the degision is
taken with a view to producing a favourable result, or afier it is
taken, with a view to securing its madification, or both.

Since the person affected usually cannot make worthwhile
representations without knowing what factors may weigh against
his interasts, fairmess will very often require that he is informad of
the gist of the casa which he has to answer.”

According te MR Gotlfredson and DM Gotffredson®™® a distinction
aught to be made between the concept of fairmess and the concept of
justice. While pointing out the differences between the two concepts, they
also forcefully demonstrate the inter-relationship between the two
concepts and that fairness is essentially invoked andfor required to attain

justice;

“The concept of fairness is not the same as the concept of justice.
There may be, however, reasonable agreement that justice
requires faimess or that “justice includes fairmess, but is more
demanding” (Wilkins, 1873b).  Similarly, it appears that fairness
includes the concept equity, which may be taken to mean that
similar persons are dealt with in similar ways in similar situations. It
1% trite, but neverlheless true, that equal injustice is no better than
unequal justice; ...

26
iar

Gottfradson and Gottfredsen op cif (v 49) 240-241.
Goattlredson and Gottfredson op cif [no48) 240-241,
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The PAJA is legistation of a general kind whose provisions, including ss
2(2Xi}, 3(2)a) and 3(3} thereof, *... thus apply where the relevant enabling
legislation ts silent an the subjact of fair procadures'.**® Thus Ngcobo J
emphasises the fact, with reference to the requirement of fairness, in
Zondi v MEC for Tradilional & Local Government Affairs®, that ‘decision
makers who ere entrusted with the authority to make administrative
decisions by any stetute ... are reguired to do so in a manner that is
consistent with PAJA.  These provisions will either be read into, or
supplement, the enabling legislation’. Where the enabling legislation

stipulates its own special requirements relating to faimess such as in the

case of the Correcticnal Services Act™ this is permitted and

acknowledged by s 3(5) of the PAJA®™ provided that the different

procedure is 'fair

The matter of Zondi v MEC for Traditional & Local Government Affairs®>
refers to 'fairmess’ as a relative concept which is informed by the
circumstances of each panicular case;

"Procedural feirness, by its very nature, imports the element of
fairness. And fairness is a relative concept which is informed
by the circumstances of each parlicular case. In each case the

m Hoexter arr o in 195 334,

"% 2005 (3) SA 589 (CC) paras 101, 113-114,

5 pet 111 of 1998,

' 3 ot 2000.

! See s 3(5) of PAJA 3 of 2000, which reads as follows:
[5} Where an administraler is empowered by any empowering provision o fllow a procedure
which is farr but different from the prowisions of subsection (2), the administrator may act in
accordance with that diferent procedure.

" 2005 {3) SA 58D {CC) para 113—-114.




261

question is whether fairmess demands that steps be taken to
trace the identity of the person against whom a decision is to be
madea. It is therefore naither possible nor desirable to attempt
o define the circumstances where the dictates of fairness will
require the decision maker to take sleps to ascerain the
identity of the livestock owner. .

The guestion whether fairness requires the decision maker to
take some steps to asceriain the identity of the persan against
whom the decision is to be made must be determined with due
regard to the circumstances of each case. The overriding
consideration will aiways be what does faimess demand in the
gircumstances of a particular case. The availability of
information which, with the exercise of reasonable diligence,
renders it possible to ascertain the identity of a person is a
relevant consideration. So is the urgency required in making
the decision."™***

These considerations have both informed and formed parl of 5 3 of the
Promotion of Administrative Jusltice Act {PAJA). The procedural rights
enumerated in 5 3 of PAJA correspond substantially with the procedural
rights of prisoners as contained in the Correctional Services Act, 111 of

19987 and as set out in the preceding chapter.

5.8(b) Fairness as a substantive dimension

Since the introduction of a constitutional dispensation in South Africa,
fairness, iz no longer confined merely to the faimess of the decision-

making procedures, but also to the fairmess of the decision itself, that is

&% Zondi v MEC for Traditional and Local Government Affairs {n 229, 233) paras 113-115. See
also Curry and Klaaren 'Bemedies for Non-Complance with Section 3 of the Promotion of
Administrative Jostice Act’ i Lange & Wessels {eds) Tha Right fo Know: South Africas
Pramaotion of Administrative Justice and decess fo fnformalion Atz (2004), pare 3.1 ef seq.

" Sea ze 21 of the Correclional Services Act 111 of 1998 [Complaints and Requests), 24
{Praceduras and Penalties) and 72 {Complainis and Requests).



262

faimess in relation to its substance and merts as well: 'The role of the
courts in judicial reviews i5 no longer confingd to the way in which an

administrative decision was reached but extends to its substance and

merits as well’,*%

The purporled objective of the legislature through s 33 of the

T

Constitution®™’ and the PAJAT® is to seek to limit the requirement of

fairness to procedural fairness only, in relation to administrative justice **®

That objective is however not only being frustrated but alse ultimately

thwarled by other provisions in the Constitution as well as other applicable

legal principles, such as the requirement of reasonableness **?

P Boman v Wiliams NO (n 40} See alse Hoexter op oif (n 19} 316-317; Bate Star Fishing (Ply)
Lid v Minister of Environmenial Affairs (n 175, Minister of Health v New Clicks SA (Pt Lid (n
;3??5); Carephona Py Lig v Marcus NO (n 207, 293}
Act 105 of 1986,
2 gpecifically s 3 of PAJA 2 of 2000.
™ This is reflected in Duw Preaz & Another v Truth & Reconcifation Commission 1997 (3] SA 204
(&) at 231 G-H where this principte was sumnmarised as fallows:
The audi principle is but one facet, albeit an important one. of the general requirement of
natural justice thal in the circumstances postulated the public official or bady coneermad must
act fairly _._The duly to act fairly. however, is concerned anly with the manner in which the
decisions are taken; 1t does not relate ta whether the decision itself is fair or nat.
See also Morlis en 'n Ander v Minisfer van Morrekliews Dienste en Andere 2001 {3) 8A 472
{SCA) 478 EA80 D; Ministar of Carraclional Services v Kwakwa 2002 (4} SA 445 {SCA) paras
35-36.
“% Section 33 of the Constitution Act 108 of 1996, read with s 1. 7, 10, 12 and 195 which affirms
the foumdationzl and democratic values of our new conslitutional dispensalion which are
applicable o public administration in general and administratve justice in particular and which, it
15 submidted, ferm pard of the broad ohjective to .. eslablish 2 society based on demaocratic
values, social justice and fundamental buman rights' (Preamble to the Constitution), all of which
contain the element of fairness as an essental ingredient. See also Roman v Williams NO supra
{n 40} and Stansfield v Minister of Correctional Services 2004 (4] 34 43 {C),
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According to Gottiredson & Gottiredson®'', although fairness is not the
same as justice; fairness is an essential requirement of justice. Fairness

also includes the concept of equity.

Barbara Hudson®¥, also propagates proporionatkity based on the grounds
of fairness lo achieve not only penal justice but also social justice.
According to the author, the dilermma of penal policy is that decisions
about which factors to include in criteria for imprisonment or community
carrections or for sentence length or for parcie or remission, cannot be
derived from abstract principles such as ‘justice, dessert or culpability'.z"‘s
There is an inescapable conflict, she points out, with trying to treat people

4 There are still furlher tensions

fairly and treating acts consistently.
between trying to treat ofenders equitably and other objectives such as
crime control and public ;::DIi{:y,r.z‘15 The answer suggested by the author to
resolve this dilemma is the application of “the principle of proporionality
based on the grounds of faimess'“® The author notes furlher, being
mindful of the difficulties involved in achieving that objective, that '{a) ...

penal policy cannot be expected to sclve all the dilemmas of criminal

“' Gottfredson and Goltfredson op oif (n 49, 226) 240-241. The relevant quotation is infra (n
F25h

*? Hudson Penal Policy and Social Justice {1993) 80-81.

** Hudson op cif (n 242) 81

** Hudson ap cif in 242).

u: Hudson ap cif (n 242).

U Hudson op aif (n 242) 81,
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justice, let alone social justice, it at least cught o be consistent with the

ideal of justice and should not be adding to the sum of social injustice’ #*’

The cencept of justice in relation to the term 'interest of justice' has, in
South African law, authoritatively been described as meaning “... in the
context in which that expression is used, ... essentially a value judgment
based on general consideration of equity and fairness to both parlies,

viewed against the factual matrix of each case’ ™

2% which is based on, and

Similarly, faimess involves a value judgment
informed by, considerations of justice and equity including the value of gur
Constitution which expressly requires public administration service to be

provided '... impartially, fairly, equitably and without bias' **"

Although these values™' do not create or confer enforceable rights:

{a) each one of them has a corresponding right or bundle of rights with

“T Hudson op ¢it (n 242} 81.

“8 Mugwena and Another v Minister of Safety & Security 2006 (4] SA 150 [SCA) 155 para 12-
The gueslion whether the granting of an application in terms of sechon S7(5) of the Act {ihe
Falice Act) would be in the interasts of justice in the sontext v which that expression is used
invalves, in my view, essenlially 3 value judogment based on general considerations of equity
and fairness to both parties viewed against the factual matrix of each case (Lek v Estale
Agents’ Board 1978 (3) SA 160 (Crat 171 C).

% Corder ap aif {n 214) 399-400.

¥ Gactian 195{1)(d} of the Constitutiarn Act 108 of 18986, See also 35 1 and 7 of the Constilulien,

which set out the founding and demoeralic values and principles upon which the Sauth African

Constitution dispensation is based,

** Section 1 of the Canstittion Act 108 of 1996 sets out these values:

The Republic of South Africa is one. sowvereign. democratic stale founded on the following
values: (a} human dignity, the achievement of equality and the advancement of hurnan rights
and freedams:

[B) non-racializm and non-sexism:

[c} supremacy of lhe Constitution of the rele of law
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which it can be matched™”; (b} it creates aobligations/dutias which must be
adhered to or given effect to, such as the cbligation created by 'the first
aspect of the rule of law’ which is the obligation on the state to provide
mechanisms to resolve disputes, and which have as its corollary, the right
to have access to court guarantead in s 34 of the Constitution®*; and (c) it
plays a wvery significant role in infarming the interpretation of the
Constitution and other laws and sets positive standards with which all law

must comply in order to be valid &%

Fairness therefore also has a subjective ingredient reflectad in a 'value
Judgment’ which must be made by the responsible adjudicator or offtcial or
other decision maker, which is acknowledged in our law?”® but which is

alsc authorised and necessitated by the Constitution.**

This value judgment will have a direct impact on the ultimate decision

of the decision making authority, be it the administrative authority,

{3 universal adult sufferance, a naticnal commaon voters' redl, regutar elections and a muolti-
party system of democratic government, to ensure accountability, responsivensss and
QpENNEess.
Section 7: {1} This Bill of Fights s a cornerslane of demacracy i South &frica, |t enshrines the
rights of all peopke in our country and affirms the democoratic values of buman dignity, equality
and freedom;
{2) The state must respeck, protect, pramate and fulfil the fights in the Bill af Rights.’
Sectmn 195 'Basic values and principles governing public administration.’
** Hoexter ap o (N 19) 17-18; Minister of Home Affairs v National Inshitute for Crime Frevenlion
and the Reintegration of Ofenders (WICRO) 2005 (3} A 280 (CC) para 27; Transnat v Chinya
2006 (273 ILJ 2284 {SCA)
4 Hoexter op ot {n 19 18, who also refers to the Conslitutional Courd case of Prestden! of the
E‘epum:c of South Africa v Modderklin Boerdery (Pty] Ltd 2005 [5) 5A 3 (CC) para 39.
* Hoexler oo oif {n 19 18, who afsa refers to the Constitutional Counl case of President of the
Fepublic of South Africa v Modderkfip Boerdery (Ply) Ltg 2005 {5) SA 3 (CC) para 39
* Hoexter op cif (n 19) 18, See also United Dermocralic Movement v Fresident of the Repubiic
of South Afrfca (o 2) 2003 {1 SA 495 {CC)Y para 19.
oo ® Sea Mugwerna's case supra {n 248).
" See n 238 with reference 1o 55 1, 7 and 195 of the Constitution Act 108 of 1996 {referred to in
248 above} See Corder op cif (n 214),
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administrator or the review court, not only on whether the decision was fair
in relation to its procedurs, but also whether it was fair in relation to its
merits or substance. This value judgment will also have to be exercised in
a context where there are a myriad other competing value systems which
“... all interact as a complex system to delermine the time finally served in
prisan by inmates' £

This is perlinent in that it refers to and deals with the complicated
parmle decision-making process.  In South Africa, however, that value
judgment must be exercised in accordance with, and is perlinently guided

by, the constitutional values set out and referrad to above %

Fairness, inasmuch as it has been referred o as an illusive

2 g1 - .
1261 24 2$2r iz the

concept' ™™ or a relative concept™ or 'a highly variable concept
pervasive mgredient of justice,  Reasonableness, which consists of
rattonality and proporlionalily™®, is also an essential ingredient of justice.
Just as the objective of the reguirement of reascnableness is the
attainment of justice, so is the objective of fairmess. Justice includes
considerations of fairmess and equity.*®* Fairness includes equity but aisn
involves, as a subjective ingredient, a value judgment which must be

exercised in its guest for judgment in accordance with those values

™ Gotifredsan & Gottiredson op oif {n 40) 234,
“ Sections 1, 7 and 195 of the Constitution Act 108 of 1996,
b Set:tlc:ns 1, ¥ and 195 of the Consiitution Act 108 of 1906,
™ as set cut in the Zondi case per Moeobo J, supra (0 233) para 113,
““ Hoexter op git (n 19} 328,
“I Hosxter op cit (n 19) 307 and 309,
“ Mumwens (n 248).



267

prescribed in the Constitution *®® It is this subjective ingredient, in the form
of a value judgment, that will lead courts to enguire into the fairness not
only of the procedure relating to the decision but also in terms of the
merits and substance thereof. It is through these twin reguirements of
reasonableness and fairmess that courls increasingly but cautiously®®®
seek to effect not only formal justice as referred to in s 33 of the
Constitution and s 3 of PAJA, but atso substantive justice including
substantive fairness in the sense that: ‘the role of the cours in judicial

reviews s no longer confined to the way in which an administrative

decision was reached but extends o its substance and merits as well”.*®7

Although PAJA®™® and s 33 of the Constitution™® seek to limit the
requirement of fairness cnly to procedure in relation o administrative
justice, fairmess still finds application as a general constitutional
requirement as an essential ingredient of justice, in concert with the
requirement of reasonableness, and as par of the values prescribed by

tha Constitution.?™

8 " See 55 1. T and 195 of the Conslitution act 1038 of 1906,

See the cauton against judicial over-zealousness and judnges preferring their own views as o
the correctness of the decision; Hoexter op cit {n 187 318, See also O'Regan in Bato Star Fishing
Py Lid v Mindater of Envirarrnantal Affaics 2004 (41 54 400 (CC) para 45, wha caulionz that ‘the
Guurts must take care not ko wsurp the function of administrative agencies’,

Y Roman v Wiiams NO supra (n 49) Z84-235A,

““* Tha Promotion of Administrative Justice Act 3 of 2000
%% Tha Constitution of the Republic of South Africa Act 108 of 1096
M saptions 1, 7 and 195 of the Canstitution, Act 108 of 1996
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The concept of legitimate expectation has a procedural dimension

and a substantive dimension %7’

A legitimate expectation in South African jurisprudence s a facet of the
duty to act fairly and is founded on a promise or past practice®™. In the
Appellate Division case {as the Supreme Courl of Appeal was then
known) of Administrafor Transvaal and Others v Traub and Othars
(hereinafter referred to as 'Traub' V", Corbett JA as he then was®™ gave
an incisive analysis of the legitimate expeclation doctring, which he
subseguently found to be part of South African law and referred with
approval to the articie on legitimate expectations, by Professor Robert E

Riggs®™.

The doctrine of legitimate expectation which is one facet of the general
auty to act fairly has, inits application, in terms of our sommon |aw and
under the constitutional dispensation in Sputh Africa after 1993, been
confined to the question of procedural fairness™®.  In lerms of this

approach:

1 Gee Robert E Fagas op oif (n 15 405.

2 Adminisirator Transvaal and Others v Travb and Others 1989 (4] 54 731 (AD) 745; Yan 2yl

Smit Sowth Africen Prigon Law and Practice (1992) 368, Hoexter op o (n 19 371-351; s8¢ also
Riggs ap et (n 19} 403

“TT 4080 {4) SA T3 (AD) (n 19,

“* ) ater becoming the Chief Juslice of Sauth Africa.

Y Biggs op oif {n 19).

“% cem Traub (n 19) 758-750 where il was said that:

It s rot for the Courts to judge whether a partteular decision is fzir. The Courts are only
concernad with the mannar in which the decision was taken and the axtent of the duty to ac
fairly will vary greally from case to casa.
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*... the person concerned may have a legitimate expectation that
the decision by the public authority will be favourable, or al least
that before an adverse decision is taken he will be given a fair
hearing. ... As has been pointed out this is simply ancther, and
preferable, way of saying that a decision maker must observe the
principles of natural justice. ...

Many features will come into play cluding the nature of the
decision and the relationship of those involved before the decision
was taken; ... and a relevant factor might be the observance by the
decision maker in the past of some established procedure or
practice. It is in this context that the existence of a legitimate
expectation may impose on the decision maker a duty to hear the
persr:“mz??ﬁacted by his decision as parl of his obligation to act

fairy™.

Thears is still 2 great reluctance on the part of the South African cours
to depar from this common law approach to, and meaning of, the doctring

of legitimate expectation.?’

It is trite that under South African law, particularly administrative |aw,

In Dw Preez and Another v Truth & Reconciiation Comntissiont 1987 {3) SA 204 (A}, at 231 G-H,
this approach was confirmed;
The audi principle is bul one facet, albeit an important one, of the general reguirement of
natural justice thal in the circumstances postulated the public official or body concermed must
act fairly, ... The duty to act fairly, however, is concerned onby with the manner in which the
decisions are taken; it does not relale to whether the decisian itself ts fair or not.
See alzo Morffe & v ander v Minsler van Korrektiewe Dignste en Andere 2001 (3} 3A 472 {SCTA)
4Te E80 D, Meper v fspor Pension Fund 2003 (2) SA 715 (BCA) para 27, Sowlh African
Vaterinary Councif and another v Szymanski 2003 [4) SA 42 (SCA} 48 paras 14-10.
7 Trauk (n 19) TS6-TE0.
“® This was particularly evident in Meyer v fscor Pension Fund sugra (n 276) para 27, in which 2
clear reluctance was displayed by the Supreme Court of Appeal to introduce the “difficult and
complex’ comeept of the substantive legilimate expectation dociring inte Sauth African law and
suggested that it should be confined to English law. See zalso Sowth African Veferinary Council
and gnother v SXyhanski sugra (n 276) Morlie en 't ander v Mimzter van Korrekifewe Dignste en
Andere supra (n 276} see also Wan Zyl Smit Sowth African Prison Lave and Practice {1993) 368
whers the author, with reference to the duty to act fairly in South Africa, as developed in English
law, made the point that ance a parole syslem has been created, prisoners have a real interest in
ensuring that il be operated in such a way that the possibility that they might be granted pargle is
properly considerad. He, however, gualifies this with the following: 'IL should be emphasised thal
thiz argumenl does not necessarily procead from the basis that the prisoner has a right to parale.
It can be viewed simply as a procedural guestian.'
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the law protects an expectation when such an expectation is legitimate 2™

The expectation must be a legitimate one in an objective sense ™
Whether an expectation has been created is always a question of fact and
thus not a matler of judicial discretion. It is thus a factual enguiry to be

determired in relation to the circumstances of the parlicular case.?®!

Conversely, the law does not protect an expectation if it is not
iegitimate or if it is uffra wires or if it amounts to an expectation of
preventing a functionary from discharging his or her statutory duty.**® An
alleged legitimate expectation which is founded on the wroeng premise,

and therefore misplaced, would also not be enforceable.®

M Sen Troub (n 18); Du Preez snd another v Truth & Reconciliation Commission supra {n 276}
Martje en 'n ander v Mirssler van Korrelifiewe Dienste en Andeare {n 278);, Minister of Justice,
Transkei v Gemi 1994 (3) SA 28 (Tk-AD) at 31-23; Meyer v freor Pangion Fund supra (n 276
South African Veterinary Councll and Ancther v SZymanski supra (n 2767
B south African Veterinary Council and Ancther v Szymanskd supra n 276). See also Hoexter
DéD Git {n 19 arg.
' Hoaxter op cit {n 19) 376,
B University of the Western Cape v MEC for Health and Social Services 1993 (3) SA 124 {C} at
134 A-D,; Nafiona! Directar of Fublizc Prosecitians v Fhillips and others 2002 (4) 5A 16 (W), para
28, South African Veterinary Council and another v Szyrmanskl suora (n 2765, See alzo Hlophe
‘Legitimate Ezpeciation and Matural Juslice; English, Australian and Scuth African Law' 1587
EALS 165 al 182 where the author, later the Judge President of the Cape Provincial Division of
the High Court, replied as follows 1o the fear that the extension of this concept would overburden
the administration of justice with claims of alleged legitimale expectations, as follows;
Heweaver, while his faar is not unjustified, the j2gilimate axpectalion lest meets i, for not
every expectation is legitimate or reasonable for the purposes of natural justice, Therefare a
pest cannot be said to have a legilimate expectalion to be heard. The same 15 true of 3
_ person whoase expectation ts unréasanable.
“ Winckier & Others v Minister of Comrectional Services and others 2001 (2] SA 747 [C) at 756
F-H. This decision, however, was oriticised and nol followed by Mr Aciing Justice Smuls in the
South Eastern Cape Divisiaon case of Mahamed v Minister of Corractional Services and others
2003 (6) SA 1689, particularly a1 188, if the premise of the judgment is the retrospective sffect of
the policy direction dated 23 April 1998, as it appears to be, then this judgment of Smut Al
cannot, with respect, be supported. As Moosa J correctly points ol in the Winckler case, the
policy in existence at the time, ie 24 November 1934, which would alse apply to the applicants in
the Mohamed case — he had been sentenced on @ May 1835 to an effective 12 years
imprizonment — was in facl more eherous Lhan the palicy directive of 23 Apel 1988, See also
Combrinck v Minfster of Correctiona Services 2001 (3 54 338 (D) 343
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The constitutional right guaranteed to any person, to administrative action
that is procedurally fair, [awful and reasonable, also confers on that person
and includes the lepitimate expectation to administrative action that is
procedurally fair, lawful and reascnable ** Fairmness, which is the essence
of the duty to act fairly and of which the concept of legitimate expectation
i5 a facet, has, under our common law and as developed under and In
accordance with the Constitution of South Africa, apar from its prosedural
dimension also a substantive dimension which confers on the affected
person the right to substantive faimess.*®® This includes the rights to have
the merits and substance of am administrative action assessed and
determined by the reviewing courl or tribunal, and set aside or substituted
or corrected, if it is found to be in breach of the affected person’s right to

administrative justice in the particular circumstances of the case.?®

This substantive dimension of legitimate expectation is furlher
reflected in the remedies aflorded to an aggrieved party in s 8 of the
PAJA:* the court or tribunal hearing or dealing with an application for
judicial review has the power to make or grant “any order that is just and

equitable’ *™ This clearly contempiates that the substance and merits of a

“*% Section 33 of the Constitution Act 108 of 1996 read with s 6 of PAJA 3 af 2000.
‘!Ef Jee the disoussion and exposition an substantive fairmess abowe.

Bate Star Fishing (Ply) Lid v Minister af Environmental Affairs supra {n 175) para 45; Minigler
of Health v Mew Clichs 34 {Pfy) Lid supra {n 1753); Hoexter oo cit (n 19) 306 Haman v Williams
NO supra (i 44); see also Slansfigld v Minister of Carrectional Services and Others 2004 {4) Sa
43 {C} para 130132, see also Du Plooy v Minizter of Carrectionsl Senvices ang Others 2004 {3)
All 5A 813 (T 621622 Masibuko v Ministar of Correctionat Services and Others 2007 (2} SACR
303 (T} 307-308.

7 act 3 of 2000.
" Section 8(1) of PAJA 3 of 2000.
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decision by an adminisirator are alsop subject to judicial review by the
review courl or tribunal. |In other words, it is empoweared to deal not only
with the procedure but also with the merits and substance of the

decision.#*®

The review court or ibunal is also empowered to set aside the
administrative action complained of and, in addition, could remit the matter
for reconsideration by the person who tock the decision, with ar without

directions.” This is the traditional common law remedy.

In addition, the review courl or tribunat is now alsa authorised, afler
having set aside the impugned administrative action, to substitute or vary
the administrative action or correct a defect which resulted from the
administrative action. " This also clearly contemplates a determination by
the review court or tribunal of whether the decision {administrative action)
was right or wrang in the circumstances. In other words, the review court
or tribunal is empowered to deal with the merits and substence of the
administrative action itself. This, however, is authorised only in
exceptional cases.’™ No definition is given in PAJA of what is meant by
‘excephlicnal cases. it is setiled law that the existence or otherwise of

‘exceptional circumstances’ is not a matter of judicial discretion, but a

% Sea also the discussion and exposition of the concept of fairmess above.

™ Section B{1)(cHi) of PAJA 3 of 2000,

“ Section 81)(cHi) of PAJA 3 of 2000.

* Section B{1)chiixaa) of PAJA 3 of 2000, The corresponding = 27{13(b) of the Correctional
Services Act 111 of 1998 — the empowering legislation, does nol reguire 'exceptional
circumstances’ to be present.
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22 Thus, exce ptional

matter of fact to be determined objestively.
circumstances are either present or not, which must be determined as a
matter of fact and not as a matter of judicial discretion. The judicial
discretion, and the exercise thereof, only comes into play once a factual

finding as to the existence or otherwise of exceptional circumstances has

been made

This substantive dimension of the concept of legitimate expectation is
not the same as substantive legitimate expectation, atthough it will form

part thereof as discussed above. ™

Substantive legitimate expectation

The term ‘substantive legitimate expectation' denotes a right of a
person to harbeour an expectation to receive a substantive benefit, which
was created andfor induced by a public authority through a promise or

policies or guidelines #**

In Traub®™, when the concept of legitimate expectation wes enalysed

UMY Ais Mamas Sealrans Maritime v Owners: MV Als Mamas and Ancther 2002 (5Y SA 150
LE?] at 156 EF-157CD0.
MY Ais Mamas Seatrans Maritime v Owners: MV Ais Marhas and another supra (n 2073) 156—

167

% Bea the discussion and expasition on fairmess abowe.
"5 agminisirator, Transvaal and others v Traub and others (n 18} 758 D-E; Meyer v lscor Fengion
Fund 2003 (23 S5A 715 {SCA) paras 26-27; 5A Veterinary Councl and Anolher v Szymanskl 2003
iﬂ) SA 42 (BCA) 4548; Riggs op cif {n 19) 404: Hoexter op o (n 19} 382-385.

Admindsiratar, Trarnsvagl & Cihers v Traub & Others supra (n 18, 298] 7R3 D-E.
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and introduced into South African law by Corbett JA™®, he referred with
approval to the arlicle by Professor RE Riggs™® and acknowledged the
existence of the substantive legitimate expectation. despite the fact that he
did not acknowledge it as parl of South African law, by explaining that both
procedurai and substantive legitimaie expectation;

w

. may be interrelated and even tend to merge. Thus the person
concemed may have a legitimate expectation that a decision by the
public authority will be favourable, or at igast that before an adverse
decision is taken he will be given a fair hearing. ... As has been
pointed out this is simply another, and preferable, way of saying that a
decision maker must observe the principles of natural justice....™®
The existence of a substantive legitimate expeciation in South African

jurisprudence was also acknowledged by our Constitutional Court in 1888,

in Premer Mpumalanga v Execufive Commitiee, Association of Sfale-

Aided School, Eastern Transvaal™' where the court similarly referred to

the ‘entwined procedural and substantial aspects of a legitimate

expectation in South Africa’?™ However, the effect of the ultimate

Jjudgment of the Constitutional Court in this case was not only to recognise

the existence of a substantive legitimate expectation, it was also the

enforcement of a substantive benefit.”™ This was in the form of the
continued payment of school bursaries to needy and qualified pupils by

the relalive state department and administrator, until the expiry of the

original term as promisad by the latter, which was the end of 1895, but

“** Wha later became the Chief Justice of South Africa.
f_“ Rings op et (0 19} 395 F, 404406, 425 of saq,

* Traub {n 19) 758 F-G,

*11909 (2) SA 91 {CC} paras 36-42, 47, 52,

4 1000 (2) 84 91 {CC) para 38,

B Heexier op ot (n 19) 377.
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which had unitaterally been terminated in August 1985 with effect from

July 19957

The existence and protection of a substantive legitimate expectation in
South African jurisprudence was also similarly recognised in the 2002
Constitutional Court case of Befl Porfo Schoof Governing Body v Premier,
Western Cape™™ . Acrording to Madala J, who concurred in the dissenting
judgment of Mokgore and Sachs JJ -, the doctring of legitimate
expectation is construed broadly and encompasses both substantive and
procedural expectations’, which ... can only be prevented from being
given substance to . if, and only if, the promise was made in viglation of

a statute or if a pressing public interest clearly indicates otherwise' ™.

According to Chaskalson P, speaking for the majority of the court, the
enforcement of a substantive legitimate expectation in Scuth Africa
jurisprudence is still a very contentious issue *... on which there is no clear

. . LaeT
authority in aur law b

The existence of the substantive legitimate expectation in South

™ Pramier Mpumalanga v Execulive Commiltee, Association of State-Aided School, Eastern
Transvaal (m 301Y paras A8-51,

7 2002 (3} 5A 265 CC paras 212-213 per Madala J.

*** el Porfo Schoal Governing Body v Premier Western Cape supra in 305) paras 212-213.

7 gel Porto Schoo! Governing Body v Premier Western Cape supra [n 305) para 98, This
coincides with bis cauticnary approach towards the sething of substantive fairmess as a standard
in Sputh Africa law which, as such *... would drag Cours inlg matters which according o the
separation of powaers, should be dealt with at a political or administralive level and not at a judicial
level’ {{bidf para 88), See also De Leguw v MEC for Locl Government gna Hawsing, Free State
unrepered judgment in the Supreme Court of Appeal, Case No 42002008, para 3; Associated
Inglitutions Penrgion Fund v Van 2yl 2005 (2} SA 302 (BCA) para J46.
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African law was also acknowledged and referred to in the more recent

dﬁllﬂﬂ

cases of Meyer v lscor Pension Fun and 54 Veferinary Council and

Another v Szymanski®™ although, in both cases, the Supreme Court of
Appeal refrained from deciding the issue of its application in South African

lavy.

In Meyer v fscor Pansion Fund, the Supreme Courl of Appeal
displayed a clear reluctance to introduce the 'difficult and complex’
concept of the substantive lagitimate expectation doctring inta South
African law and suggested that it should be confined to English law. ¥

In Szymanski’"' the Supreme Courl of Appeal held. however, that 'it is
by no means clear that a legitimate expectation can found an extra
procedural entitement such as the substantive benefit claimed here’, but

also notes that ', this case does not require us to resolve this issue.>'?

The highest courts of South Africa have thus not definitively
pronounced on the applicability and enforcement of substantive iegitimate
expectations in South African jurisprudence but, as Hoexter suggests ...
the way would seem to have been left open by the highest courts', ™™ for

its application and enforceability. There are cogent arguments in South

2003 {2) SA 716 {SCA) para 27,

9 2003 {4) SA 42 (SCA) 4849,

'Y See n 308 para 27 per Brand J4A,

“1 see n 300,

M7 Szymanski case (n 309) para 50 per Cameran JA,
** Hoguter op it (n 19) 384
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African jurisprudence in favour of the applicability and enforceability of a
substantive legitimate expectation, albeit in 2 carefully managed way, and

modified and adapted accerding to South African circumstances.*™

511 The scheme of the Correctional Services Act, 111 of 1998°" creates a

substantive benefit: to be released on parole

In Socuth Africa, parlicularly in the context of parole, the release of

d*'® Sections

prisoners on parcle is statutonly acknowledged and reguiate
38 and 42 of the Correctional Services Act, 111 of 1998 provides in
peremptory tems that every prisongr must be assessed by the Case
Management Committee with the ultimate and expressly stated objective,

paricularly in relation to those prisoners sentenced to more than 12

M Campball ‘Legitmate Expectations: The Potential and Limits of Substantive Proteclion in
South Africa’ (2003) 120 SALS 202 at 311, 320--321; ses also the bold arguments of Soulhwood
'Legitimate Expestation: A Case of Paradigm Lest” (1988) 13 54 Public Law 187 at 210 et seq,
who argues hat essentially there is na such thing as a procedural expectation, because in cases
where an expeciation is apparently proceduoral, the benefit 1o be derived Irom ihal procedurs is
actually substantive. With reference to the English case of Courclf of Civdl Senvice Unions v
Ministar of Cial Service 1884 (3} All ER 935 (HL} per Lord Diplock, at 943=044, the aulhgr
argues thal the expected benefil herein was really the continued freedom to be 3 member of a
trade wunign, rather than the benefit of being consulied, Ses also Hoexter op cif (0 19) 382, 389-
301; zee gl=o Van Zyl Smit Sowuth Afrcan Prison Law and Fractice (1882) 3658 where the author,
with reference to the duty to act fairly, the substantive aspect of a legtimate expectation in the
parale system in South Africa referring to it a8 'a real interest” which prisoners have 'in ensuring
that [the parcle system] be operaled in such a8 way that the possibkility thal they might Se granted
parcle is properly considered’. This recognition is however qualilied by the author's subsequant
slatement 1that it does nat mean that ‘a3 prisener has 2 right (o parole, It can be viewed simply g5
a procedural question”, ibig 368,

¥ Cen 55 A8 (assessmenl of prisonars), 41 {dealing with the freatment, development and support
services Tor prizonars), 42 {which deals wilh the doties of the Casze Management Commillee
(CMC), Chapter VI in particular s 50, 51 and 82 which deal with community corrections, its
objectives, the persons subject therete and the condilions thereof, and Chapler VI which makes
provision for the release from prison and placement under carrectional supervision and on day
parole and parole’. in particular 55 73(4), T3{3) and 73(6] theraof, arnd 58 75 and 76, which deal
with the powers, functions and doties of the Correctional Supervision and Parole Board and the
C;orre-::ti-::lnal Supervision and Parale Review Board respectively.

** Sae the sections referred to in n 315,
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months' imprisonment, of determining and planning the manner in which
the semtence should be served. In other words to determine how long and
for which portion of the sentence such a priscner must stay in prison

before he or she can be released on parole™’.

Section 73{4) of the Correctional Services Acl, 111 of 1898 is really
the foundation of the whole parole scheme under the Act in that it

establishes the principle of discretionary release on parale®'®,

This principle will only be applied®® once those prisoners serving a
determinate sentence have served the stipulated non-parcle period, or

after having served ‘25 years of a sentence or cumulative sentences'™",

Seclion 73(5) of the Correctional Services Act, 111 of 1398
implements the principle of discretionary release on parole by stipulating
in peremptory terms the release of prisoners on parole or day parole or
under correctional supervision on a date set by, and subject to the

conditions imposed by, the Correctional Supervision and Parole Board or

*7 Sea the sections referred 1 inn 315, including s5 38 and 42 of the Correctional Services Act
111 of 1998,

"% it reads as follows: F3{4) In accordance with the provisions of this Chapler a prizoner may be
placed under correctional supervision or an day parole on parole before the expiration of his or
her term cf impriscnment’.

_315 In terms of 5 73(8) of the Correctional Services Act 111 of 1994,

% n terms of = 73(8) of the Correctional Services Act 111 of 1998, This latter pravision would be
applicable 1o those prisgners sentenced o life imprisonment or having received cumulative
sentences exceeding 25 years, or thase whe have been imprisoned pursuant to being declared
dangercus criminats in terms of § S2{2] of the Criminal Law Amendment Azl No 105 of 1997,
See also s F2(ENEY of the Correctional Services Act 111 of 19938,
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1A prisoner will, however, only be released from prison and

the courl
placed under correctional supervision, on day parole or parole afler having
accepted the condilions for such placement in the sense that he or she

has agreed therelo and has undertaken to co-operate in maeting them™>,

A substantive benefit = in the farm of release on parole — is thus

323

statutorily created and promised to a pniscner™ and, in the case of a life

d 24

sentenced prisoner, it is in fact constitutionally necessitate ., albeit

subject to cerain conditions to which such a prisoner must agree and

comply with*?®

The statutory scheme’™ creates a statutory obligation on the
Department of Correctional Services (DCS), the Correctional Supervision
and Parole Board {CSPB) and the coun to consider prisonars for parole,
including those sentenced to life imprisgnment or sentenced to indefinite
imprsonment pursuant to being declared dangerous criminalg, after a
statuterily determined period of imprisonmentm. The statutory scheme
and our constitutional framework™?® therefore greate, in the context of

parcle in South Africa, both a substantive legitimate expectation {as sat

33 . . . - - . .
‘' The court makes this determination in the case of life senterced priscners in terms of s

?E{EJ{H} of the Carrectional Services Act 111 of 1934,
* Saction FaEIE) and s 51(2) of the Correctinnal Services Act 111 of 1998,
=& Sectlon THSIEY and 5 51(2) of the Correctional Services Act 111 of 1958,

* Sectipn 73{5¥b) and s 51(2) of the Carraclional Servizes Act 111 of 1998, See 5 v Bull! S v
Chavuﬂa amd Ofhers [0 G); 5 v Teoeih (n 12), 38e also the other cases referred 10 in n 12 abave.
e Sectlun S1{2) and 5 73510 of the Correctiznal Services Act 111 of 1932,

Sectmn S1(2) and s 7351k} of the Correctional Services Act 111 of 1938

" See Chapter ¥l of the Correctional Services Act 111 of 1998, in particular s 50, 51 and 73.
“% Particularly Chapter V| of the Carrectional Services Act 111 of 1998 (n 324), read with s 33 of
the Consfitution Act 102 of 1996 and the Fromelion of Administrative Justice Act 3 of 2000.
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out in the Coughlan case supra) — as well as a procedural legitimate
expeactation — lo ba assessed and considerad for release on parole fairly,
reasonably and fawfuly’™® and to a decision regarding placement on

parote that is similarly fair, reasonable and | awful 3.

In the event of that substantive legitimate expectation being frustrated
by the public body {the Commissioner, the Corractional Suparvision and
Parole Board (CSPB) or the Court™, in the sense that they decided not to

release the prisoner on parcle, the review court or tribunal is entitled:

{1} to require reasons for the paricular decision™?: andfor

{2) to enguire intc the merits and substance of that decision, o
determine infer afia whether it (the decision to refuse parole in the
paricular circumstances of the case) was 'fair, reasonable and

lawful' >

Should he review court or tribunal find that the refusal of parole by the
CSPB was unfair, unreasonable andfor unlawfui™ (in South Africa it is not

necessary that it must amount to an abuse of power as in the Coughlan

ﬁ See s 33 of the Censlitulion, Acl 108 of 1995, 5 & of PAJA 3 of 2000, as discussed abave.

** As dizcussed above.

*' See 5 73 of the Correctional Services Act 111 of 1998,

2 Section &(1%a) of PAJA 3 of 2000.

* See s 33 of the Constitution Act 108 of 1996, ss 6 and & of PAJA 3 of 2000. See also
Hoesxter ap oif {n 19), Batg Star (n 1745}, New Clichs (n 175), Zondl (n228, 233); Roman v Willlams
NO [n 40%; Stansfeld v Mintster of Correctional Sendices and Others 2004 {4) 54 43 (C) paras
130-132.

** See s 33 of the Constitution Act 108 of 1995 and s 6 of PAJA 3 of 2000.



281

case, although this abuse of power would be a ground for the court to
interfere with that decision), the cour is entitled to interfere with that

decision™*

The review courl or tribunal, which in the case of parcle is the
Correctional Supervision and Parole Review Board {the CSPRB¥™) or the
High Courl of South Africa™’ is entitied to interfere with that decision in
any ane of the following manner™? {1} it can set it aside™”; {2) it can, after
having set it aside, remil the matter to the CSPB for reconsideration
(iaking into account the available information)*™; or {3) the CSPRB or the
High Court, as the case may be, can substitute its own decision far that of
the Correcticnal Supervision and Parole Board (CSPB), ie. it can infer afia
crder the CSPB to give effect fo the substantive legitimate expectation of

the priscner, to be released on parole™.

Whereas the existence of exceptlional circumstances is the threshold
reguirement for this remedy to be applicable in terms of the PAJA™, its

counterper in the Correctional Services Act, 111 of 1998 does not

*** Pharmaceutical Manufacturers case (n 87 Hoexter ap it {n 19); Balo Star {n 175); New
Clicks {n 175 Jangi {n 229% Roman v Willams NO suora {n 400 Stansfield v Minister of
Carrectional Serviges and Qthers (n 333} Grey's Marine Howt Bay (Ptyt Ltd v Minister of Public
Workers and Offers 2005 /8) 24 213 (5CA) pargs 20-36.

b Saction 77 of the Correctional Services Act 111 of 1993

" As discussed in Chapter 4.
** Ses s 8 of PAJA. See alsp Stansfisld v Minister of Corractional Services and Others SLOFE (N
333) Dualal v State of UL.P. [HC-LB) 1539 {38) ACC 899 paras 13 and 14,
it © Section &1)(e) of PAJA 3 of 2000,

# Section &1)(eli) of PAJA 3 of 2000.
! Eect:an TT1HE) of the Correclional Services Act 111 of 1088,

! Section E{1)cHiikaa) of PAJA 3 of 2000.
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stipulate such a requirement of exceptional circumstances™”.

A summary of the legal principles applicable to parole

In Sauth Africa, in the context of parale, the release of prisoners on parole
or subject to correctional supervision, before the expiry of histher term of

tﬁdd-

impriscnment™, is statutarily and constitutionally acknowledged and

requlated.

A sentenced prisoner has a right to be assessed and considered for
release an parole or subject to correctional supervision before the expiry

of histher term of imprisonment®

A prisoner furlhermore has the right and legitimate expectation to be

assessed and considered for release on parale or subject to correctional
supervision, fairly, ie without any procedural impropriety, lawfully, in
accordance with the principle of legality which would include non-
arbitrariness, and reesonably, which would include rationality and
proporionality, also referred to as justifiable in relation to the reasons

given therefore®®.

** Saction T7[1}b) of the Comectional Services Act 111 of 1993

* Sections 39, 73, 75 and 78 of the Correctional Services Act No 111 of 1998, See also
Winckier v Minister of Correctional Services amd others supra 2001 (2] S5A 747 (C).

¥ Sections 42, 55. 73, 75 and 78 of the Correctional Serviges Act Na 111 of 1995,

" Sections 33(1] and {2) of the Constitution Act 108 of 1998; 55 3, 6 and 5 of PAJA 3 of 2000.
Ses also the discussion under 5 3-5.6 above.
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The assessment and consideration of prisoners to determine whether
they can be released on parole, as well as the decision whether or naot o
release them on parole. constilute the exercise of public power and
administrative action which must comply with the Constitution, the
principle of legality and the requirements of reasonableness and

administrative justice™,

If such assessment, consideration andfor decision is taken on review
by the prisoner, the review courltribunal role is no longer confined to
determine whether or not there was compliance with the requirements of
procedural justice. |t can now also enquire into the merits and substance

J48

of that assessment, consideration and/or decision of the relevant body™®,

to determine whether or nol it was substantively fair andfor reasonable.
In South African administrative law and penal law, the CMC, GSPB or
courl, in the assessment, consideration and/or decision regarding a parole

of a particular prisoner, is under a duty to act fairly™"?.

Fairness has to be determined in relation to its procedural dimension

1 ps eodified in s 33 of the Constitution read with PAJA 3 of 2000, Sae alsq the discussion and
arguments under 5.3-5.6 above.

3"; As discussed and argued under 5.3-5.9 abave,

i See Traub {n 12). See also Pharmaceulical Manufacturer Association of South Africa and
Anather: In re Ex FParfe Fresudent of the Repulttic of South Africa and Others 2000 (2} 34 674
{CCYparas 51, 85-890; Morffe case (0 8, n 9); Ministar of Correctional Services v Kwakwa supra {in
8. n 10) and Bate Star (Ply} Lid case [n 175), See also the discussicn and arguments in 5.7-5.9
above.
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ZE0

{procedural fairness) and itz substantive dimension {substantive

fairness)™’,

The concept of legitimate expectation is a facet of that duty to act fairly
and, as such, also has a procedural dimension and a substantive
dimension. In terms of the latler, a prisoner is entitled to legitimately
expect that the paricular adminislrative action in respect of him/her is

substantively fair™.

In South Africa, in the context of parole, a substantive legitimate
expectation in the sense referred to in the English case of Coughlan™ is
indeed created by, and exists in terms of, the statutory framework of the
8354

Comrectional Services Act, 111 of 188 and the applicable constitutional

and administrative provisiong®*

The CSPRRB in the parole context™ can now in terms of its extended

kLA . . . .
As developed in gur commaen law and now gearanteed and prolected as a constitutional right

ins 33 of the Constitubion, Agt 105 of 1996 read with 55 1, 3, and 6 of PAJA 2 of 2000, See also
Trauk supra (n 12} THE-759, Johannesburg Slock Exchange v Winwatersrand Migel Lt supra {n
28) 182 Morlje case supra (n 8, n 9) Kwakws caze supra (n 8. n 10). See alsa the discussion
un der 5. 3-5.0 above.
Y Roman v Wilfiame MO supra (n 4. See also the descussion above under the heading
‘Substantive Faimmess, Lewlulness and Reascrnableness'.  See. howewer, the approach of
Chaskaison CJ in Bei Pare Schoo! Gaverning Body v Frervier, Westarn Cape 2002 {2) SA 265
{CC} para 88 as cppased to that of Madala J in his minority judgment, paras 212-213 (n 205},
See alzo Moexler ap ot (n19) 325,
' Zee the discussion above under the heading ‘Substantive Fairness. Lawfulngss and
Reasonahleness and the referances therain.

R v Morlth and Eas! Devon HA ex pacte Coughilan [2001] OB 213.

Chapler W, 58 50, 51 and 73 of the Correctinnal Services Act 111 of 1998,

™ See 5 33 of the Constitution, Act 108 of 1998 read with 55 1,3 €and 8 of PAJA 3 of 2000; & v
Eult and Annfher, 5 v Chavalla and Others (n 8] § v Tooaib $upra fn12).
*8 Sae 5 7701)b) of the Correctional Services Act, 111 of 1008
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8T enquirg into the merits and substance of a decision of the public

rale
body (CMC, CSFB ar the court) to refuse parole or its decision to refuse to
acknowledge andfor enforce a legitimate expectation of a prisoner to be

reieased on parole.

The CSPRB may, in the exercise of its powers of review, set aside the
dectsion complainad of, remit it to the relevant authority or {in excepticnal
circumstances) substitute its own decision for that of the relevant authority
(CMC, C5PB or the court of first instance), if it has found that decision to

il

be unfair, unlawiul and/or unreasonable™", or a ‘otherwise unconstitutional

ar unlawful**,

The above exposition of the principles that have emerged is but a
variation of the model which has been suggested for the application of the
concept of legitimate expectations — both procedural and substantive — in
South Africa, by Campbell®™. In terms of Campbells model the
Correctional Supervision and Parole Board, within the context of pargie in
South Africa, would slarl with the acknowledgment and enforcement of the

pftsoner's procedural legitimate expectation which he refers to aptly as

" See s 8 of PAJA 3 of 2000 Roman v Willlams NO sugra (n 40); Stansfied v Minister of
Carrectional Services supra (n 333),

¥ See 5 33 of the Constitution, Act 108 of 1996 read with s T7{1%b) of the Correctional Serices
Act 111 of 1998, 35 &, 1, 3 and & of PAJA 3 of 2000. The presence or existence of exceptional
crcumatancas is nol requirad in terms of lhe Caorreclignal Services Act. 111 of 1988

¥ Section 62} of PAJA 3 of 2000.

" Campbell 'Lagitimate Expectations: The Patential and Limits of Substantive Protection in
South Africa’ (2003) 120 SALS 202 at 311-321. See also Hoexter op cit (n 18] 290,
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‘procedural enforcement™. This means that the CSPB would first hear
the affected person fairly, with the usual consequences if it failed to do so,

and would be apprised of the legitimate expectation™?.

Thereafter, the Correctional Supervision and Parcle Board would then
reach its decision by taking into account all the relevant considerations,
including the legitimate expectation, and giving it {the axpactation)

sufficient weight™®>,

A dacision that denied the expectation wouid be reviewable on the
basis of whether it meets the requirements of fairness, lawfulness
{legality) andior reasonableness (conditions of raticnality and
proporionality}, but with the added requirement of an 'imperative public
interest' to justify the denial®®*.

If a review courl or Wibunal, which would be tha Correctionai
Supervision and Parole Review Board of the High Court within the context
of parole in South Africa, found the decision to be unfair, unlawful and/or
unreasonable, it could then in terms of the ordinary applicable principles
as developed in our jurisprudence substitute its decision for that tha

Correctional Supervision and Parole Board (the public body or

351 Camphell op oft [m 360F Hoexter ap oit (0 19}

*2 campbell op oift (n 380) Hoexler op cit (n 19).

2 Campbell op it (n 360) Hoexler op cit (n 19).

* Campbell op o {n 380% Hoexter op cit {n 133, See also Coughlin (n 28] abowve in the Englizh
context, and Bal Porta Schoo! Goverting Body v Premisr Western Caoe supra (n 305), lhe
diszenting judgment of Madala J, paras 212-213 (n 205) in the South African comtext.
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administrator responsible for  taking the decision, including the

¥ This procedure is not only

Commissioner or CMC where zpplicable)
precedented in our law, but is alsoc statuterily and constitutionaily
acknowledged as reflected in the applicable provisions of the Correctional

Services Act, 111 of 1998°° the PAJA™ and the appiicable cases™®.

The practical implications of these principles for parole in South

Africa

in practice, it would mean simply that if a prisoner has served hisfher
penal term of imprisonment {non-parole period) and has substantially
camplied with all the prescribed and statuiorily imposed conditions, and
there is 3 positive recommendaticn by the CMC to the CSPB hefshe can
legitimately expect to be released on parcle. In such cases, the practice
was that such prisoners would invariably be released on parole®®. Even
where there is no positive recommendation by the CMC — it does not
follow that the prisoner may not legitimately expect o be released on
parale. This recommendation may be taken on review and the cour is

entitled t0 enguire into both whether there was procedural fairness and

 See Campbell op cif {n 3601 Hoexler op cit {n 18}
% section T7{11b) of Act 111 of 1998,
T Section 8{1) and {2) of PAJA 3 of 2000.

See the cases referred to by Hoexter op ot (n 18) 387-392. See also the discussion and
aﬁgguments in 5.3-5.49 above.
" The writer learnt this from Department of Correctional Officials, including Parsle Board
members, during cansuliations in preparation for High Cour fitigation including irtar afia in the
Winckiar case suprain 79, n 3441 and the Stansfield case supra (n 3330
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into the metits and substance of the recommendation itself*’®

Where there is a positive recommendation by the CMC and the CSPB
refuses parole, that decision can be taken on review. The review courl or
CS5PB is entifled not only to enguirg into whether there was procedural
fairness, but also into the merits and substance of the decision to refuse

v

parcle Afer such enquiry, and in the event that the review court or

CSPB found there was a violation of the prisoner's legitimate expectation

{substantive andfor procedural), the court may set aside that decision and
remit the matter to the CSPB for reconsideration with appropriate
directions {that it should take the relevant circumstances into account) or it
could simply substitute its own decision for that of the C5PB —ie. order
the release of the prisoner on parcle {in other words, enforcing the
substantive legitimate expectation of the prisonery’™. The same would
apply in the event of a negative recommendation by the CMC, but in this

instance, the review cour or CSPRB is entitled to enquire into both the

substance and merits of that recommendation and its impeet on the

ullimate decision taken by the CSPB*™. If the review courl or CSPRB
finds that there was a violation of any established right of the prisoner,
including his/her substantive andfor procedural tegitimate expectation, the
courl ¢an similarly set it aside, remit it to the CMC and the CSPB, with

appropriate directions, or simply substitute its own decision for that of the

" Sep Phammaceulical Manufacturers case supra {n 88, 349), Roman v Wiliams NO supra (0

401

Y1 8ea B.7 above, and the discussion refevant thereto.

re

Sea 5.5 above, and the discussion relevant thereto.

*2 Soe Hoexter op cit (n 10} 392-307, See aleo the discussion in 5.3-5.7 above.
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CMC or CSPB*™,

Such release would be subject lo the applicable parcle andior

175 which a

carrectional services conditions {community corrections
prisoner must not only understand but must also sign as his undertaking to

B

co-operate with its terms and conditions®’®. Where such an agreement

has not been signed, and the prisonar has therefore not accepted his or

her parole conditions, the prisoner will not be released on parole®™.

There is a duty on the parl of the relevant authorities, inciuding the
CMG, the Commissicner, the GSPB, the GSPRB or the court, to act fairly,
lawlully and reasonably, in accordance with the requirements of the
Constitution as  reflected  in PAJA“E. in their assesasment and
consideration of the particular priscner for parole, and in its decision
whether or not lo release such prisoner on parole or subject to correctional
supervision respectivefy, In the event of a positive assessment and a
positive recommeandation pursuant therato, by the CMC to the CSPB or

the court. and when the prisoner has served his or her nen-parole period

** This in effect was the approach adapled by the court in Slansfislad v Minister of Carreclional
Services end other supra {n 3331 Section 771 of the Comrectional Services Act 111 of 1998
does not require ‘exceplional circumstances' to be present to invoke this remedy, as in s
B{e)iih of PAJA 3 of 2000, See alse Do Plooy v Minisler of Correclional Sarvices and Othars
2004 13) &l SA 13 (T, B21=822 and Magbuks v Mimisler of Corrections! Servicas 2007 (2)
SACR 303 {T) at 308. In both cases the Slansfield judgment was referred 1o with approvat and in
fact fallowed.

“’T:' See Chapter V1 and VI, ss 80-72 of the Correcticnal Services Act 111 of 1923,

“"% Seg Chapter VI and VI, 55 50-72 of the Correctional Serviges Act 111 of 1998,

*7 Gection 51(2) read with 5 55(3) and 5 75 of the Correchional Services Act 111 of 1998,

*% Ses the discussion and arguments in 5.3— 5.9 above.
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ar the minimum temm of imprisonment (the ‘penal term') ™ and 'by that
time no discipiinary award or forfeiture or remission has been against
him~®®, an enforceable right in the form of a legitimate expectation to be
released on parole or subject to correctional supervision before the expiry
of such prisoners sentence of imprisonment, has arisen. |In such
circumstances, the prisoner is entitled to be released on parole, failing
which such refusal can be taken on review and the review courl f tribunal

may enforce that legitimate expectation®®’

514 Cancellation of parole

Flewing from what has been set out above, it is trite that the decision to
cancel parole or correctional supervision constitutes administrative action

within the purview of the Constitution and PAJA®®,

That decision must firstly comply with the objective jurisdictional
requiremeant for cancellation of parcle or day parcle or correctional
supervision, namely: (1) there rmust he a written regquest by the
Commissioner 1o the Corractional Supervision and Parole Board for such

cancellation; {2} such wrilten request by the Commissionsr must be on the

™ See Doody case supra tn 1},

“° Traub case suprs (n 12}

' Roman v Wiliams NO supra {n 40); Stansfield v Minister of Correciional Services supra (n
3373, Coughlan supra {in 28): Duglat v Slale of UP supra {n 88), See also s 8{1) and {2) of PAJA
3 of 2000, See, ganerally, the disgussion under 5.7-349 above, including the reference (o the
madel prapesed by Campbell (n 360).

*# Gection 33 of the Caonstitution Act 108 of 1996 read with 55 1, 3, 8 and 5 of PAJA 3 of 2000;
Roman v Williamz supra (n 40) 281 B-C, 284 F-G. See slzo the discussion above under 5.9
Ak,
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advice of a Supervision Committee; and (3} the CSPB must consider the
matter, including lhe wrilten request of the Commissicner which would

obtain the advice of the Supervision Committee®;

Only afler such consideration may the Board then cancel the parole,
day parole or correctional supervision, or it may amend the conditions
f3$-1

thergo However, if the perolee or probationer refuses to accept the

amended conditions 'the correctional supervision or day parcle or parole

must be cancelled'*®®,

In the case of a person sentenced to life imprisonment, the same
objective jurisdictional requirements as set out above apply, except that in
this case the Commissicner requests the C5PB to advise him or her on
the cancellation of parole or day parole, or the amendment of the
applicable conditions, which reguest the Commissicner must similarly
consider within 14 days and thereafer make recommendation on
cancellation or amendment to the court, In other words, the cour decides
ot the question of cancellstion of parole or the amendment of conditions

of parole in the case of life sentenced prisoners, and not the CSPB**.

Before the courl acts upon the recommendation of the CSFB, in the

case of life sentenced prisoners, such cour must firstly consider that

¥ Sachion 75(2)al of the Cerrectional Services At 111 of 1998
¥ Saction 75(2Yb} of the Correctional Services Act 111 of 1085,
# Saction 75(2)b) of the Corractional Sarvices Act 111 of 1995
= Section 7512}c) of the Correctional Services Act 111 of 1998,
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recommendation and, secondly, make a decision upon  the
recommendation™ . Where the C5PB has cancelled parole or day parole
or correctional supervision, that decision would be final but would be
subject to review by the Correctional Supervision and Parcle Review
Board®™.  That would only happen, however, if the Minister or
Commissioner of Correciional Services, in his or her discretion, refers the
matter including the decision to cancel 1o the Correctional Supervision end

Parole Review Board for reconsideration®,

Mo provision is made for the review of a decision of a court, acting in
terms of 5 78 of the Correctional Services Act, 111 of 1998, to cancel the
parcle of the life sentenced prisoher within the framework of the
Correctional Services Act, 111 of 1988. The only remedy afforded to such
a life sentenced prisoner whose parocle has been cancelled is that the

courl must reconsider the matter within two yeers™"

That decisicn to cancel, by either the CSPB, the CS5PRB or the
courl™ must however also comply with constitutional requirements of
procedural fairness, lawlulness in relation to the legal requirements and
procedures preceding the re-imprisonment of such parolee/probationer, aki

in compliance with the principle of legality, and reasonableness. ™

Sectmn 7831 of the Correctional Services Act 111 of 1995,
Sectlon 75i8) and T7(1} of the Correctianal Services Act 111 of 1998,
Sectmn 7oi2) of the Comectional Services Act 111 of 1988,
* Saction 78{4) of the Comectional Services Act 111 of 1998,
“' The court acting in terms of s 78 of the Carrectional Services Act 111 of 1998
4 Roman v Witiams NO supra (n 40) 284-285,
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It is submitted that the approach formulated by Van Deventer J in
Roman v Williams NO™ is instructive with regards to the re-imprisonment
of parolees and/or probationers:

In reviewing a decision of the Commissioner (o re-imprisan a
probationer in terms of s 84B(1) of the CSA the Court will not tose
sight of the main objects and the administrative demands of the
discipline of correctional supervision and will bear in mind that the
relevant statutes do not prescribe the factors to be taken into account
or to be excluded from consideration by the Commissioner and that he
i5 burdened with the duty to decide which factors are relevant and
what weight ought to be attached thereto and to test and assess a
probationer's character and correctional potential.

Should it anpaar from the reasons given for a decision that a character
assessment had contributed to the Commissioner's judgment, the
Court will take into account that such an assessment would inevitably
have been based to some extent {as in this case} on the supervising
officers’ personal communication and experiences with  the
probationer and their individual impressions of his temperament,
character and value standards and that the Court could never be as
well positioned and qualified as the Commissioner to make the correct
assessment.”

n the result, the Courd should not intedere with the Commissionear's
character assessment of a prisoner unless it appears to be in conflict
with the knowrn facts.

This approach indicates an acknowledgment that cnce a prisoner has
been conditionally released, either on parcle or subject to correcticnal
supervision, such person is in an aclual state of freedom which is

dﬁgd

constitutionally protected™, and which freedom cannot be taken away in

breach of any such a person’s conslitutionally guarantead rights.

B paman v Williams NO supra [n 403 285,
* Sections 12 and 35 of tha Constitution Act 108 of 1996 read with ss 1, 3.5, 6 and & of PAJA 3
of 2000,
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In this regard, South African law is similar to the approach adopted

a7

*® and Europe™® and Canada®™.

and followed in America

" Morrissey v Grewer 408 US 471 1972,

" Weaks v United Kingdom 1987 {10} EHRR 293 Series A No 114, which also affimed the
principle that cnce 3 priscner has heen granted parale, that merits to a state of libkerdy which
affards such a parales. as of right, the guarantess of Article % af lhe Eurspean Corvention (the
gght to be free from arkitrary detention).

* Mooring v Canada (Mational Parofe Board) 93 CCC (3d) (1995) 415, 437 ef seq.
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515 Conelusion

Once a prisoner has served his or her non-parcle pericd or the statutorily
determined minimum penod of imprisonment, he or she no longer has to

merely hope to be released on parole.

Parcle in South Afnca is a substantive benefit, in the form of early

conditional release, that is promised and legally provided for:

{a) In terms of the statutory and legal framewark in South Africa,
including the structure and pravisions of the Correctional Services
Act 1998%% including its prescribed rules as contained in the
Correctional Service Order B (CSOB) and the Regulations

governing parcle;

fb) In terms of legal precedent, especially in relation to life sentenced
\ 3949 : 4G

prisoners and medical parole matters™, perole has been

elevated to a constitutional prerogative, without which the sentence

of life imprisonment would have been unconstitutional, in

contravention of s 12 of the Constitutinn"m, which declares cruel

4 act No 111 of 1938,

M5 v Bulf and Another, 5 v Chavulla and Gihers supra {n §); S v Makwanyana and Another (n
123,

‘E'* For example, Stansfield v Mitisler of Carrectional Services & Ohers supra [n 333).

** Ac1 108 of 1996
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L02 and

and unusual punishment to be unconstituticnal:
{c) Past practices of the Deparment of Correctional Services, in
paricular those institutions dealing with the implementation and
appiication of the policies and applicable service crders, as
contained in the CS0B. and which have now been given statutory
force and effect’™™, insofar es it pertains to the determination of

whether or not a prisoner should be released on parole.

Thus, the legal framework regarding perole in South Africa, and the
practices on the part of the Depariment of Correctional Services
concerning parcle, create an expectation on the part of a prisoner that
once he or she has served the non-parole period, or statutorily determined
term of imprisonment, to be released on parole.  That expectation
becomes legitimate if, in addition, such a prisoner has complied
substantially with the prescribed and required internal rules and
pragrammes: in shorl, if that prisoner has been positively assessed by the

04 That right will not be trignerad, however, until and uniess

relevant body
the prisoner concerned has agreed to and accepted the conditions of
parole imposed upon him or her by the eppropriate body. The period
within which that right in the form of a legitimate expeciation can be

triggered is between the statutorily determined minimum period of

“’2 See also 5 v Teoeih supra (n 12} 5 v Makwanyana and Anether (n 12)
"3 In teems of 5 138 of the Correclional Services Acl, 111 of 1998 25 amended,
** The Case Management Committes andror the Carrectionat Supervision and Parale Board.
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imprisonment {the risk pericd)} has been served andfor after having served
the non-parcle period of imprisonment, on the one hand, and the
maximum term {the last date) of impriscsnment as determined and

pronouncead by the court when it imposed the prison sentence.

That legitimate expectation will not be denied if that decision to deny
{the denial) will be illegal (uniawful)., unreasonable {disproportionate
andfor irrgtional) and/or unfair (procedurally andfor substaniively). The
substance of the decision to deny will be subject to scrutiny by tha court,
which will include scrutiny of the reasons which were furnished in relalion

to the decision {to deny) which was taken.

Cnce that right, i.e. release on parole, albeit conditionally, is given
effect to, such person released on paral2 is no longer a prisoner, even
though his or her sentence is yet to expire.*” Such a person is in a state
of freedom and subject to all the applicable constitutional protections,
rights and hmitations. Thus the cancellation of parole must alse be in
accardance with the constitutional requirements of lagality {lawfulness),

reasonableness  (rationality and proporlionality) and fairness

05 a0y
).

{procedurally™ and substantively

* Prica v Minister of Correctional Services 2007 SCA 156 (RSA) para 16, Also repored at 2003
E;;]' Al 3A 455 SCA para 16.

Minjster of Correctiona! Services v Kwakwa supra {n 9 n 10
7 See the discussion and cases referred to under the heading 'Parole as Administrative Action
Must Also Be Fair: Procedural Fairness, Substantive Faimess and Legitimate Expectations’ infra.
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CHAPTER 6

CONCLUSION

Parale is a precess which is legally’ and CDHStitUtiDﬂa"}'Z recognised and
permitted in South African law. It consists of varous stages which starts
with the imprisonment of a person who has been duly convicted and
sentenced to a term of imprisonment by a court of law, with the ultimate
abjective of releasing such prisoner before the expiry of his or her actual
term of imprisonment. It involves diflerent stages during which the
prisoner comes in contact, and interacts, with other inmates, the
carrectional officials, the applicable disciplinary codes, rules and
procedures, and other social, religious andfor educational activities or
programmes cperative in such prison. It also refers to and includes his or
her physical envirenment where he or she would serve the applicable term
of imprisonment and his or her behaviour whilst still imprisoned, his or her
agsessment by the Case Management Committee, his or her pragnosis
based on such an assessment as well as his or her evaluation for
purpeses of delermining whether he or she is eligible to be relegsed on
pargle®. This has zlso been referred to as 'the internal dimension of

prison law'®.

" In terms of the Correctional Services Act 111 of 1988

‘ See S v Makwanyane and Ancther 1995 (3) SA 391 {CC), {1995} (2} SACR 1, 1995 {6) BCLR
BG5S {CC); S v Tooedr 1886 (1] SACR 390 (Nm3) 385-402; 3 v Mhlakazs and Another 1887 (1)
SACR 515 {5CA} 521-523; 5 v Bul; 5 v Chavella and Others 2002 {1) 5A 535 (SCA) 552-554.
* Sections 38 and 42 of the Corractional Services Act 111 of 1098,

" Van Zyl Smit Sowth African Prison Law and Practice (1992) 58,
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Parole also has an external dimension® which refers to and includes such
a prisoner living and functioning as a parocles, outside prison and subject
to the impoesed parole (or correctional supervision) conditions, as well as
his or her interactions with officials of the Department of Comectional
Services attached to the Office of Cammunity Corrections®. It also refers
te, and includes, such a parolee's interaction with the broader members of

the community outside of prison.

This whole process is a continuous inter-dependant process invalving
the prisoner who, from the first stage — his‘her reception at prison - until
histher release from prison, and who interacts in a continuous and
dynamic manner with the officials of the Department of Correctional
Services, members of the CEPB and the Judicial Inspectorate of Prisons,
other inmates, as well as with all the other aspects of the correctional
service system. This process involves different identifiable stages, which
start with the reception of the prisoner at the prison. Thereafter it is
fallowed by his or her assessment; and thereafter the consideration of the
prisoner. This is followed by the decision of the responsible authority
whether or not to release the prisoner on paraole (or subject o correctionai
suparvision). The following stage, in the event of a positive decision, is

the release and placement of the prisoner on parole {or subjecl to

*Wan Zyl Smit op cif [n 4) 58,
®ln lerms of 58 58, 57 and 58 of the 1998 Correctional Services Act and would comprise inter afia
members of the Supenasion Committes in lerms of 5 58,
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correctional supervision). This is followed by the parcle period, ie that
period between the date of such a prisoner's release on parole and the
actual termination of his or her term of imprisonment, which would include
the conditions imposed on the parolee as well as his or her conduct. The
paroles will be monitored and/ar is subject to monitoring during this period,
by the responsible officials of the Depardment of Correctional Services)
until the expiry of such a parolee’s agtual term of imprisonment, less
amneasties granted to him or her. The next stage is the cancellation of
such parofe by the CSPB or the cour, as the case may be’, should it be
found that the parolee has acted in violaticn of his or her parole conditions
and his or her arrest. The next stage is re-imprisonment, with the parclee
serving the unexpired porion of his or her sentence in prison, if a breach
has been found to have been committed by such parclee, or if not, being
released on parole for the duration of the unexpired portion of his or her

sentence.

Each stage involves decision making by the various responsible public
oHicials, including the Commissioner of Correctional Sarvices, the Case
Management Commitlee andfor the Correctional Supervision and Parols
Board. regarding the prisoner. which involves value judgments which often

compete with each other and which "... all interact as a complex system to

" Sea 5 753} of the 1938 Carrectional Services Act read with 5 70 of the 1998 Correclicnal
Services Act,
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determine the time finally served in prison by inmates®. Every decision
made in respect of the priscner in this multi-staged decision making
process” is inter-dependant on each other'®. The one decision therefore
taken at one stage lays the foundation for, and informs and shapes the
decision at the next stage, all of which then interact and contribute to the

ultimate decision being taken at the end of the process'’

The rationale for parole is maost vividly reflected in cases of life
sentences  imposed  ovpon  prisoners  which  would have been
unconstitutional, in bolh Namibia' and South Africa’, had it not been ‘for
the fact that the relevant legislation permits release on parole in
appropriate circumstances ™. it fosters rehabilitation by gradually
Tacilitating the move from confinement in prison to social reintegration and
resocialisation in the community'®. It serves the function of deterrence
and creates the necessary restraint to keep the parolee away from

committing furlher offences and. imporantly, serves as an incentive for

Y Gotifredson and Goltfredean 'Decision Making in Criminal Juslice: Towards the Rational
Exercise of Discretion’ {19883 3 2™ Ed in Law Sociely and Poficy Feinberg, Hirschi, Sales and
Wexler [eds) 234,
Hoexter Adminislrative Law in South Africa (2007 362307,

 See Minister of Health v New Clicks SA {Ply) Lid 2006 (2) SA 311 [CC) para 137 per
Chaskaisen CJ; para 441 per Megobo J ‘condlemplates 3 single process, consisting of several
sages and para 672 per Moseneke J one conlinuous procass’
" Minister of Heaith v New Clicks 5A (Fhy) Lig supra (n 10}
" 5 v Tooeip 1996 (1) SACR 320 (Mm3) 399-402 pr Mohamed CJ. who later became the First
black Chief Justice under the first democratic and constitutional dispensalion in South Africa.
2 & v Mhlakaza and Another 1997 {1) SACR 515 (SCA)Y al 520 § v Bul! and Another, 5 v
Chaviia and Anather 2002 (17 24 535 (SCA) at 552554,
48 v Tooaib supra (m 120 402 D-E. See also Van Fyl Smit South African Prison Law and
Fractice {1892 3749-350; Van Zyl Smit 15 Life Imorisonment Consfifilional? — The Germarn
Experrenca in Prbhic Law {1992} 263, 270-271.

18 v Tooelb supra {n 12% 300402, See alsa Van Zyl Smit Souih African Prison Law and
Fractice (1802) 379380, Van Zyl Smut ls Life Imprisonment Constilulional? — The German
Experience, in Public Law (1803) 283, 27{.271.
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prisoners to obey the rules and imposed parole and correctional service
condifions, and to give their co-operation’. Parole is therefore an
important part of the sound administration of penal institutions end creates
the necessary incentive for rehabilitation of offenders'. It can also fulfil
the necessary role of 'an egualiser by reducing unwarranted sentencing

(i:s;:-.a\nty.r'18

FParcle is manifested in the early release of a prisoner before the
expiry of the maximum term of imprisonment which is the actual sentence
as imposed by the courl'®. There are also other forms of early releese
mechanisms created and regulated by statute which include a presidential
pardon or reprieve’”; special remission of sentence®': correctional
supewisionzz; day paroie, which is defined as "a form of community
corrections contfempiated in section 54 comectional supervision or

parcle on medical gmundﬁzdi and, release on payment of a fine, which

was coupled with imprisonment upon non-payment thereof®,

Y5 v Teoeid supra [n 12) 402 D-E. See alsc Van £yl Smit South African Prison Law and
Practice {19921 373280 Van 2 3mit fs Life Imprisomment Constiilional? — The Germarn
Expenence in Pubfic Law {1992) 263, 270-271.
See 5 v Tooeib supra (n 12) 394 F-G See, generally, Chapter 1 under the heading
Ramnale gee also Moses ‘Parale: |5 it a Right or &2 Privilege” 2003 SAJHR 263 and 264-285
See n 7. See also Gottfredson and Goltfredsan op oif {n B) 243,
® Bae, generally, Chapter 2 herein,
* Sagtion 54(24) of the Canstitution Act 108 of 1996: s 82 of the Coreclional Services Act 111
of 1998,
2 gection 80 of the Correctional Services Act 111 of 1808,
* Section 276{ 1)1} read with s 278A(2} and {3} of the Criminai Procedure Act 51 of 1977, read
with s F3(5)(a)(i) and 5 7% of the Correctional Services Act 111 of 1995,
% geclion 1 of the Correctional Services Act 111 of 1298 read wilh s FA5)(a)Xii) read with s 72{1)
af the Correctional Services Act 111 of 1998,
" Section 79 of the Correclional Services Act 111 of 1958,
® Section 287 read with s 289 of the Criminal Procedure Act §1 af 1977 These different forms of
early release are all discussed in Chapter 2 abawve.
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A prisoner is entitled t0 be assessed from the date of his or har
reception at prison until his or her release therefrom®. That assessment
must comply, firstly, with the applicable statutory reguirements, the extent
of which is limited to procedural fairmess®. Thase assessments constitute
a crucial detemminant for a prisoner's eligibility for parole as it must not
only comply with the prescribed statutory requirements™, but must alsa
comply with constitutional requirements of lawlulness in accordance with

the principle of Jegalityzg, it must be reasonable™ and fair, including both

procedural and substantive fairnass®’.

This assessment will therefore be subject to constitulional review in
accordance with the principle of legality ar to adminislrative review in

accordance with the requirements of administrative justice under the

" Section 38 read with 5 42 of the Correctional Services Act 111 of infra,

T Sections 6, 21. 24, 25, 31(5), 38, 42, 45, 55(3) read with (he relevant provisions of Chapter I1X
dealing with the Judicial Inspeciorate and Chapter X dealing with Independent Prison Visiors of
the Correctional Services act 141 of 1828, See alsa, generally, the discussicn in Chapter 3
abowva,

“ as referred to above [ 25).

* Hoexter op cit (n 8) 116—117, Fedsure Life Assurance Ltd v Greater Johanneshurg
Tranzitional Metropofitan Couwncil 1893 (1) SA 374 (CC) para 59; Fresiden! of the Repubtlic of
South Afrizs v South African Rughy Football Union 2000 (1} 5A 1 {CC) para 148, Pharmaceutical
Manufacturers Aszsocialion of SA: i re Ex Parfe Praziden! of the Republic of South Africa 2000
(2} BA 674 [(CC) para 50-51; Minister of Health v New Clicks 5A (Piy) Ltd 2006 (23 S4 311 {CC)
para 97,

' As Haexter op it {n 9} 234295 points out. with reference to Uniont Goverament v Union Steel
Corporation [South Africa) Ltd 1928 AD 220 at 237. gross unreasonableness is not required far
purposes of judicial review of an admiristralive action, See afso Roman v Williams MO 1988 (1)
5A 270 (Ck 1897 (9) BCLR 1267 () 1278 F-l.  See, generally, the discussion under
reasonableness in Chapter $ above,

! See. generally, the discussion under Fairness in Chapter 5 above. See also HoMman v South
African Airways 2001 {17 3& 1 (CC) 21 F-G. paras 42 and 45 per Ngoobo J0 see also Corder
Admministrative Justice in Righis and Conshtutionalism, The New South Afviean Legal Order
£1994} Van Wyk, Dugard, De Villiers and Davis (¢ds) 645548 wherein he refers to faimess as
including pracedural and substantive reasonableness.
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Fromotion of &dministrative Justice Agt 3 of 2000, as the assessmant

itself constitutes an administrative action™?

The assessment forms an essential ink with the consideration of the
prisoner to be done by the Comectional Supervision and Parcle Board,
and is an indispensable ingredient of lhe eventual and ultimate decision
whether or not to release a prisoner on parcle, o be made in this mulli-
staged decision-making process, by the relevant authorities in respect of

the parlicular prisoner. As such, it constitutes administrative action™.

The consideration of a prisoner for parole is similarly subject to the
requirements of lawfulness, reasomableness and faimess™. It will similarly
therefore be subject to either constitutional review or administrative justice
review, in the event of a violation of any of these abovestated principles™
That consideration is enfrusted to certain authorities in respect of the
different categories of prisoners®™ which will only become pertinent and
enforceable after the paricular prisoner has served his ar her non-parole
{punitive) pericd of impriscnment. Those prisoners serving determinate

sentences in priscn must, as a general rule, be considered for parole by

? Haexter op cif {n 9) 223, 224-225 and 115, 163. 3ee also the disgussion under ‘Farole
Cmstnuies Administrative Action’, Chapter 5, para 5.4 above.
= See Hoexter op ot (n 20} See also Whe discussion in Chapter 5. para 5.4,

Hoemer op oit (n 300

Hoexter op cif (n 3Q)

* The Commissioner can congider those prisoners sentenced o 12 menths or l&ss for possible
release on parole, the Correctional Supervision and Parole Board all the other prisoners
senenced to more than 12 monihs imprisonment, excent those senlenced 16 life imprisonment
andiar being declared and imprisoned as dangerous criminals, bath of which categories will be
considered by the courl in terms of s 42(3), 5 73, both read with 55 75{1), ¥3{6) and & 7381} of the
1998 Carrectional Services Act. See, generally, the discussion under 'Consideration’ in Chapter
4 above,
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the C5PB after having served a stipulated non-parole period imposed by a
cour, or whenaver a prisoner has served 25 years of a ife sentence or
cumulative sentences” . The duty to consider, and the corresponding right
on the parl of the prisoner to be considerad, only arises however once
they become eligible lherefare, i.e. when they have served the stipulated
nan-parcle perind or 25 years of a life sentence or cumulative

sentences™®.

Having gone through the various stages of the parole system, and
after having served his or her non-pargle pericd, the ‘nagging question'
arises ... whether the statutory mechanisms ... constitute a sufficiently
‘concrete and fundamentally realisable expectlation'™ of release fon
parole) adequate to protect the priscner's right to dignity, which must
include belief in, and hope for, an acceptable future for himself*®. Thisg
gquestion is therefore answered in the aHirmative within the context of the
parole system in South Africa. The priscner is entitied to harbour an

aexpectation which is legitimate and enforceable in law:

7 Section 7365 of the 1998 Correctional Services Act. See also Chapter 4 jhrt.
% 1pid, See, generally, s 73{6) of the 1938 Correctional Services Act.
= van Zyl Smit Is Life imprisonment Constitutional? — The German Experience, in Public Law
{1892} 263 at 271. See, however, the English case of Doody v Secrefary of State for the Homea
Departrment 1943 (1) All ER 94 [HL} 102 D where Lord Mustill in fact echoes the sentiments of
Mohamed CJ in Tooeih supra (0 12) wherein he warns against a ‘faint hape’ which could be
created by the capricious exercise of discretion by prison authorities (ibid), where Lord Mustill
says the following:
This reasaning is however much weakened now that the indelerminate sentence is at a very
early stage, farmally broken down into penal and risk elements. The prizsonar no longer has
to hope for mercy, but instead knows that once he has sarved the 'tariff' the penal
consequences of his crime has been exhausted' {emphasis addad).
See also Van 2yl Smit Sowth African FPrison Law and FPractice [1992) 380 where the authar
acknowledges the creaticn and the exislence of a legitimale expectation by the practice of the
Depariment of Carrectional Services, but confines that legitimate expectation to one of
Emcedural farmalilies which limit execctive discretion’.
Fer Mahamed CJin 5 v Teoerb supea (121 293 H {my insertion}.
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(a) Mot onfy to be assessed and considered fairly, lawfully and
reascnably, to be released on parole, which flows from the legal
and constitutional  obligations imposed upon the correctional

adrninistrative body responsibile for performing that duty®”;

=3 But also to be released on parole subject to appropriate parcle
conditions, if, based on the factual matrix of the particular case and
in accordance with the principles of fairness, including equity and
justice, lawlulness and reasonableness®, such a prisoner's further
incarceration is not warranted and histher release on parcle is

justified.**

The legitimate expectation is an essential component of the duty to act
faidy**. The legittmacy of the expectation also includes the element of

reasonableness. which is considered to operate as 'a precondition to its

" See the discussion and authorities referred to in Chapter 5. See also 5 v Teoed supra (n 12).
See also Hoffman v South Africon Ainways 2001 {2) SA 1 (CC) paras 42 and 45.

“ See n 37 and 39 above. See also the discussion under faimess, lawfulness and
reasenableness in Chapler 5 above,

* See discussion and authorities referred to in Chaper 5 infra. Ses § v Tooeih supre (n 12)
where these constitutional requirements are referred to as ‘lawldly and fairly' and faidy and
reasonably’ {e—f). See alsa n 45 infra,

“ See the discussion under leqitimate expestation and fairness in Chapter 5 ibid. See also the
Indian Supreme Coun case of Duatat v State of UP {Allahabad High Courty — Lucknow Banch
1989 [358) ACC 599 at 903-5G5, para 11, 12, 13 and 14 and, in particular, Mational Budding
Construchion Corgoration v 5 Ragunathan 1598 (B5) AR 2779 (30 para 2324 (referred Lo in
T0-72in Chapter 5,
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Iegitimacy"‘s. In this sense, both fairness and reasonableness are

constituent parts of the concept of legitimate expectation.*®

The legitimacy of the expectation will be delermined according to the
factual matrix of each case and the principles of fairness, including equity
and justice, lawlulness {in accordance with the principle of legality) and

reasonablenass.®’

The concept of a legitimate expeciation is no longer canfined to a
procedural legitimate expectation, but also includes a substantive
legitimate expectation in the sense that a substantive benefit in the form of
release on parole has been created in terms of the structure of the 1998
Carrectional Services Act®®. That substantive tegitimate expectation within
the context of the parcle system in South Africa is similarly enforceable by

a prisoner within the particular factual matrix of the case’®.

A prisoner within the current parcle system in South Africa can
reasonably expect to be releasead on parole (but not yet legitimately), if he

or she has served the non-parale period, has complied with all the internal

fs Sauth African Velerinary Council v Szymansiy 2003 (4) 34 42 (SCA) para 21,

“t Sea the discussion under legitimate expectation in Shapter 5 above.

* Mugwena and Another v Minister of Safety and Security 2006 (4) SA 150 (SCA) at 155, para
12, Sec also Lek v Estate Agent Board 1973 (3} 5S4 160 (C) at 171B-H and 172H-1738 per
Frigdman J (as he then was, kater Judge President of the Cape Provincial Division of the High
Court of South Africa). See also the discussion under legitimate expectation, fairness, lawlulness
and reascnablensss as well as the authorities referred to therein,

‘1? See discussion under Chapter 5.

™ Zee the discussion under legitimate expectation in Chapter 5 above, See also 54 Yelerinary
Counct v Szymanski supra {n 43} Meyer v fscor Pension Fund 2003 (2) 34 715 (5AC) para 27.
See sglao Hoextar op oif {n 9) 378,
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rles, disciplinary codes and requirements of the prison authorities and
has received a positive recommandation by the CMC based on the |atter's
own internal assessment and evaluation of such a prisoner.  Such
prisoner can, however, legitimately expect to be released on parole if, in
addition to the above and within the padicular factual matrix of the case,
his or her release on parole is wamranted by the diclates of fairness and
justice determined according to the applicable legal and constitutional
principles of lawfulness, reasonableness end faimess enunciated above®”.

The Correctional Services Aot

and the policy of the Department of
Correctional Services® explicitly makes provision for parole and, as such,
it promises early conditional release of a prisoner as a substantive benefit
if eligible therefore. If a prisoner has complied with the rules and
disciplinary code of the Depardment of Correctional Services, and has
been positively assessed in terms of the broad goals of rehabilitation, and
has also been assessed and is considered as not presenting an
unaccepltably sericus risk to the broader community or society such an
expectation, i.e 1o be released before the expiry of the actual prison term,
is a legitimate one which the prisonar may harbour. Such a legitimate
expeclation is legally enforceable by the prisoner as against the

Depariment of Correctional Services andior the Correctional Supervision

and Parole Board. A legitimate expectation based on the promise of a

% As discussed above and, in parlicular, in Chapter 5.

" No 111 of 1908

¥ See While Paper on Corrections in South Africa: February 2005: Denartment of Correctional
Services. Republic of Soulh Africa. p 88 para 5.5
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substantive benefit in the form of parole placement before the expiry of the
actual term of imprisonment is created by the structure of the 1988
Corractional Servicas Act and pﬂ"CiEESj. As such, it is an enforceable
right which the prisoner has as against the Depardment of Correctional
Services, including the Correctional Supervision and Farcle Board. The
content of that legitimate expectation as part of the duty to act fairly within
the context of parcie in South Africa is not only confined to procedural

fairness but extends to and includes substantive faimess, lawfulness and

reasonableness,™

The practical application of the principle derived from this exposition
above would be similar to the version praposed by Campbell™ which has
been referred to as a commendable proposal®™.  According to this
praposal, the administrator {read the Correctional Supervision and Pargle
Board) would first hear the aMected person fairly {with the applicable
remedies and the usual consequences if it failed to do so) The
administrator would also then be apprised of the existence of a legitimate

- 7
expectahonﬁ .

A decision would then be reached by the Correctional Supervision and

Parole Board by taking into account all the relevant considerations,

** As raferred to in 5 136 of the Correctional Services Act 111 of 1998
5:.5-5 discussed and argued in Chapler 5.
= Campbell ‘Legitimate Expectations: The Potential and Limits of Substantial Prodection in South
Africa” (2003) 120 SALS 292, 311-321, See also Hoexter op oft (n 9) 380381,
5k .
Hoexter ag cif {n 93 390,
*" Hogxter op off (1 9) 390,
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including the legitimate expectation which must be given sufficient
weight™. If the CSPB denias that expectation, it would be reviewable inter
afia on the basis of rationality, but with the added requirement of an
imperative public interest to justify the denial™. Should the courl or
review tribunal find the decision of the Correctional Supervision and
Parcle Board to be irrational, it could then in terms of the ordinary

principles of aur law, substitute its decision for that of the CSPB®™.

The effect hereof iz that of protecting the legitimate expectation

substantively.®’

Onece released on parole, his or her status changes from being a prisoner
to a parolee who, although not enjoying ungqualified freedom, does enjoy

%2 which core values correspond with thase set

the 'core values of liberly
out and protected in the South African Constitution, and particularly the Bill

of Rights™

** Hoexter op cit (0 9) 330

“* Hpexter op of (n B) 390, See also Cotghlan supra (Chapler &, nt 28); see also the dissenting
minarily judgment of Madala J in Minister of Health v New Clicks SA [Pty) Lid 2006 {2) SA 311
gCC} para 212, See, generally, the discussion in Chapter 5.

Y Campbell ‘Leqgitimate Expeclations; The Potantial and Limits of Substantial Pratection in South
Africa’ {2003} 120 SALS 292, 311-321. See also 5 F71)b)of the 1998 Comectional Services Act
which pertinently grants this authority to the Correctional Supervision and Parale Review Board
without the requirement of ‘exceptional cirgumstances’ as required in terms of 5 801 of the
PAJA S of 2000,

** Campbell 'Legitimale Expectations: The Polential and Limits of Substantial Protection in Seuth
Africa’ (2003) 120 SALJ 292, 311-321; Hoexter oo cit {n 9). See, generally, the discussion under
fegitimate expectation in Chapter & abowve.

"' Sew the American Sugreme Court case of Mormssey v Brewer 1972 (408) US 471, See also, in
the South African context, Price v Minister of Correctianal Services 2007 5CA 156 (RSA) para 186,
alsa reported al 2008 (1} All SA 455 (ECA)L

" See inter alfiz 56 9, 10, 12, 14, 32 and 35 of the Constitution, Act 108 of 1905,
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Such a parclee remains obliged to adhere to the imposed parole
conditions urdil the expiry thersof, both in terms of the applicable
provisions of the 1998 Correctional Services Act™, in particular the written
agreement entered into between himself and the CSPB that heishe will
adhere to, and work towards the implementation of, the imposed parole
conditions. Should the parolee act in breach of any of the imposed parole
conditions, the Commissioner of Correctional Services can reprimand

him/her, or instruct him or her to appear before the courl or CSPB or other

h]

body which imposed the community corrections®, or such parole can be

cancelled at the instance of the Commissiocner of Correclional Services,
on application to the CSPB or the court™. The CSPB, CSPRB or cour®™,

as the case may be, is obliged both in terms of the provisions of the 1998

53]

Correctional Services Act®® and the Constitution . 1o consider such

L]

cancellation according to law In practice, it means that the

™ Section 73(5) of Act 111 of 1998, read with s 75 and 52 thereof,

* Section 7001} of Acl 111 of 1998, read with 5 75(21 and (3) thereaf.

r«a:‘- Section 70 read with § 75(6) and (&) and 55 77 and 78(4) of Act 111 of 1995,

" Section 70 read with & 75(6) and (8) and s5 77 and 75(4) of Act 111 of 1995,

™ Section 75 thereof.

M Sections 12, 14, 32, 35(3), and particularly s 33, of the Caonstilution Act, 105 of 1998 See also
the discussion under Chapler 5 infra, footnotes 49 to §1. These provisions correspond with
Aricle 9, and in particular Article 9(4}, of the Imernational Covenant an Civil and Poltical Righis
(ICCPR) and Articles § and § of the Eurcpean Corvention for the Prodecton of Human Rights and
Fundamental Freedams.

" See the Australian case of Parole Board ex parte Palmer 1993 (53] A Crim. R 324 at 330-331;
see also Wehsler v Cavrectional Services Comenesions 1958 QLD S5C 103 A Crim R &3 at 65,
see also A v Hull Prison Board of Visiders 1978 {1) All ER. 702 (CA);, Campbell & Fall v UK 1984
{7)] EHRR [Serie Ay, See also O van 2yl 3mil. Humanising morisonment: A European Project?
{29/08/2005), a paper presented at the Eurcpean Society of Criminslogy Conference. in Krakow.
Poland al the lime, wherein the aulhor points oul the progreasive rend set by the European Court
af Human Rights in becoming more directly invalved in deciding on substantive priseners’ rights,
and nal merely compliance with procedural requirements (at p & of the paper). The aulhor also
demonstrates that the acceptable standard set by the European Parliament in respect of the
treatment of prisoners by its member states, iz that they are bound not only by negatre
obligations by banning them from subjecting priseners to inhumane and degrading trealment, “..,
but #lsa positive obligations, by requiring them to enswe that prison conditions are consislent
with human dignity and that thorough, effective investigalions are carried oul if such rights are
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Commissiongr, before and when deciding to issue a warrant for "arrest’ of
the parplee who allegedly has acted in breach of histher parole
conditions’, would do so only on the basis of information or evidence on
path — which usually is in the form of an afidavit placed hefore him or her
— similar to a warrant being issued In terms of the relevant provisions of
the Criminal Procedure Act™. The Commissioner is obliged to apply
hisfher mind carefully o the issues raised and the allegations under
cath™. Hefshe will also have to be satisfied that reasonable grounds exist

before issuing such a warrant™.

These requirements are imporlant since the efect of the warrant will
result in the arrest of the parolee and therefore a viclation of histher
constitutionally guaranteed rights to freedom and security of his person,
which fmcludes the right not to be deprived of his/her freedom arbitrarily or
without just cause’™. Such an arrest will also take place before all the

evidence has been gathered and tested through cross-examination and

viclated” (3t p 7 thereof). 3ee alzo the discussion and references in Chapter S under the
subheading: Cancellation of Parole (para 5,14},

I terms of 5 70(3) of the 1993 Correctional Servizas Act.

2 pct 51 of 1077, 52 20, 21 and 22. See alsc s 70{2) of the Correcticnal Services Act 111 of
1998,

= Johgnnashurg Stock Exchange v Wiiwatersrand Nige! Lid supra (Chapter 5. n 28) Roman v
Willlams supra (n 28). Slansfisld v Minister of Carrectional Services and Cthers supra {Chapter 5,
n 193y Minizier of Correctional Services v Kwakwa supra {Chapter 5, n @, 104,

" See s 70 of the Carrectional Services Act 111 of 1998, Roman v Wiliams MO supra {n 30);
Cirne Fims (Pryt Lid v Commissiorer of Police 1971 {4) 34 574 (W), =ee alsc Park-Anss v
Director: Office for Serious Economic Ofences 1995 (2] SA 145 [C), Du Tou et al Commantary
ot the Crminal Procedure Aot Jervice 12 {1893 pp 510 {Service 17 [19%6) pp 2-3 and the
cases thersin referred to: Durcan v Minister of Law and Order 1884 [3) SA 480 (T} ot 465-4966;
and Minister of Justice v Nefala 1966 {2) SA YT (T).

" Section 12 read with 5 35(2) of the Constitition, 108 of 1008
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hence such parolee’s constitutional rights 1o the presumption of

innocence’™ are also applicable.

The CSPB or the tribunal’ responsible for deciding the issue of
whether or not to cancel the pamle will have to ensure, and be satisfied
that: (g} all the procedural and constitutional rights of the parolee have
been respected and adherad to; and (b} that the evidence at the end of its
enquiry or hearing is sufficientiy cogent to warrant a finding that justifies

the cancellation of the pamlem.

If it is not so satisfied, the parolee must be released forlhwith to

complete the remainder of the parcle period until its expiry. ™

Parole, therefore, is a multi-staged process which stars with the
imprisonment of a person and which culminates in the reléase of a prisoner
before the end of his or her actual term of imprisonment imposed by a Coun
of law.? Decisions regarding the prisoner are intermittently taken at each
stage of this process. The assessment and consideration of the prisoner's

gligibility for parole as well as the decision whether or not o place such a

i':' Section 35{2) of the Constitution.

7 |t could be the Carrectional Supervision and Parcle Review Board in terms of 5 75(8) read with
s 771} of the Carrectional Services Act 111 of 1988, or the Court acting in terms of £ 78 of Act
111 of 1898,

% Cection 753 read with 5 77(1}and & 78, which prescribes the procedurs to be folfowed as well
as the information that must be considerad by the C5FB, C3PRE or the Court, as the case may
be. See alsa the discussion under Chapter & para 5.14.

" See s 7503} read with s 70, further read with ss 77 and 78 of the Correctional Services Act 111
ef 1908,

* See in this regard the discussion in Chapter 4 infra.
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prisoner on parole are different yet inter-related stages dunng which
prisoners acquire and have rights and obligations ws-a-vis the State, as
reprasented by the Dapartment of Correclional sarvices, its various organs
and officials, including the Correctional Supervision and Parole Board, the
Correcticnal Supervision and Farole Review Board and the Court acting in
terms of section 78 of the 1998 Correctional Services Ac.t?’ These organs
of state also have rights and obligations vis-a-vis the prisoner in this multi-
staged process and, in paricular are obliged to acl strictly within the
parameters allowed by the 1998 Correctional Services Act and the

Constitution of the Republic of South Africa Act, 1996.%

The assessmenl and consideration of the prisoners regarding their
eligibility for pamle, and tha dacision whether or not to place them on parale
constituta the exercise of public power as well as administrative action and
as such can be reviewed both in terms of the constitutional principle of
legality and the constitutional requirement for administrative justice ® Since
each prisoner has an enfarceable right 1o be assessed and considered for
parole, and an enforceable right toc be assessed and considered fairly,
lawfully and reasconably for parole, and to a fair, lawful and reasonable
decision regarding parcle eligibility, this can found in a given situation a
legitimate expectation on the part of the prisoner to be released on parole

before the expiry of the actual prison term imposed on such a prisoner.®

¥ 2o Chapter 4 infra.
“ See Chapter 4, in particular paragraph 4.3, the Legal Nalure of the Parole Progess, infra,
! See inter discussion in Chapter 5, mare particularly paragraph 5.4 &f seq 228 infra,

* As discussed in Chapter & infra.
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The remission andfor cradits awarded to a prisoner bacome parl of his or
her enforceable rights which both inform, and form par of. that legitimate
expectation of the prisoner to be released on parcle before the expiry of his

or her actual term of im[::uriSi::unmEr‘nt.a'5

In Scuth Africa, the legitimate expectation of the prisoner to be released
on parale is based, firstly, on a longstanding practice of eardy {parcle)
release of prisoners within the comectional services system®. This practice
i5 also now constitutionally acknowledged and elevaled 1o a constitulional
requirement without which the sentence of life imprisonment in South Africa

fand in Namibia) would have been unconstitutional *

This legitimate
expectation is also created by the structure and provisions of the 1998
Correctional Services Act as well as the policies issued by the Depariment
of Correctional Services, In terms whereof early release on parole, as a

substantive benefil, is expressly authorised and promised o a prisoner who

complies with the applicable eligibility requirements.a’e'

Thus where a prisoner has ser¢ed his or her penal term of imprisonment
{the statutorily imposed minimum, or the non-parole period) and he or she
has substantizlly complied with all the statutorily imposed and prescribed
conditions, he or she can legitimately expect to be released on parole

before the expiry of the actual prison term imposed by a Court, As such it is

8 as discussed in Chapters 3 and 4, infra.

5 A5 discussed n Chaplers 1, 2 and 3, in particular paragraph 3.2, infra.

¥ See the cases references in Note 2 above. See also the discussion in Chapter 5, in particular
Eaaragraph 5.2 et seq. infra.

* Az discussed in Chapter 5, more particularly paragraphs 5.7, 5.8. 5.9, .10 and 5.11. infra.
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an enforceable right (that the legitimate expeclation be acknowledged and
given eflect to} which the prisoner has against the Depardment of

Correctional Services.®

A denial of such a legitimate expectalion on the part of the relevant
argan of state (in casu the correctionat supervisor and parole board) will be
carefully serutinised by the Court if taken on review — with regards to both
the procedure how that decision (to deny the legitimate expectation} was
reached, as well as with regards to the substance of that denial. If such
denial is found to be in viclation of any of the constitutional rights of the
prisoner, including the principle of legality, his or her rights to administrative
justice — Le. if the denial was unfair, illegal andfor unreasonable — it will be
set aside, and such a review court can, infer afia, substitute its own order for
that of the decision-making body, including ardering that effect must be
given to the legitimate expectation of the particular prisoner, o be released

on parcle ®

* as discussed in Chapters 5 and 6, infra.
* Ibig.
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