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“I everybody minded thar ewn business,
the Duchess sawd in 2 hoarse growl,
“the world would go tound a grear deal Rister than i does.”™

Alce in Wonderlaned, Che &
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ABSTRACT

“Govermnents of developing countrigs are ofien lecmuizd by the big powcers on hew they shoald
enpresy poditical wiil 1o bring abouws macket refenns at iome. . Nowhere 15 [the developed world sj
b pocrisy gecaler than o fhe inveoation of domping and countervailing duties”

Joseph Stglitz. Former World Bank vice-president
[Rusingss Day, Scpleinber 22 1999 pl1]

The wm at this paper 15 to examine the etficiency of present anbdurnping episthinon in South
Adrica, with reference roonternationa experience. The numercus derininons used i academin,
lemslaton and i pructice are studed, as are the cltecs ot dese detmbons (in theory and
pracricel. Finally, the paper sechs 1o otter alternatives ro the currenr simaton and o make

suggestions for ther practical implementaton.

PROEM

It 15 contended that South Africa i Faling re address the ssue of dumping o number ot key
arcas. Fisstly, there are imprecistons withn the struciure of antdumpane regubiions chae alloss
SO bona fide cases of haemeul dumping to so unrecostised and <hos unprosceuted. This same
Lick of claniry alse obters a broad scope for uncompentinye local brms to keep up arnticra frade

barriees by simply accusing loss-cost foreten firmes of anti-comperinve behaviour.

Seeondly, the procedural delays mvolved i esamning cach suspected case of durmping make a
mockery of the entire inquiry,  The 2oods in question may weil be sold berween the dare an
anfdumping pention 15 tist Gled and the date the case s tmally deaded. 'This problem s
especially acute i those industncs where produoct hte-cycles are shert and competiers enjoy

sigmificant trst-moveradvantages.

Thaedly, remaedil action s usually concerncd wath ensuring that the wlewed dumping 15 scopped,
and seldom invaolves tnes or lepal charpes tor those tound gy, Bven when dutes are
supplemented by real penaltics such as roirospecting duties), the vicnms within the aftected
industey are unlkely ro be compensated. Furthermore, when those vicrims are in taere focegn
producers who have been Elselv accused, rthere s no sanction or acnon faken aguinst rthe

ACCLISEDS.



Finally, rhere 15 ltle i the way of preventanve mesures and no provision s made for dealing
mure: harshly with, tor example, repear offenders. These are amang the aspecrs which REH oY

review and are apen o mprovemesl.

£

i
i
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LECTURE AND RECOMMENDATIOINS

The cenrral arpument ro be made s that durmnping 15 a subset of ans-competitive hehaviours and
showd thercfore be conrrolied theoupl the Comperition Act. The aastence of dumping implies
intetnational price dscnnunanon, which can be a result of marker power or state nterventions
ror example, subsidised agnculnire), Only the former s dealt with it tlus papers the Liter is an

sssue tor the WO countervaling dunies laws, as exploned in Chaptor 2.

The paper begins wirh un overview of rhe ustory and conrext of free trade and dumpang, T
moves on to look at anrdumpiog lemslanen weernabonaly, betore Focusing on South Aftc,
Problems with defimog, sdentityng and countenng dumping are followed by an analysis of real-
world etfects. The suggested solution 15 1o replace 1the current antidumping legistarion with the
Compention Act, and o shite the powers of mdustry- and consumer-protection from the Board
of Taritts and Tride to the Compennon Court. The recommendations and alternative
defininons are cxarmaned for consistency with other South African trade Lo, sIreeTnents wirh

third-party countees and the Word Teade Orpansaion (8710,
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INTRODUCTION

“Lassie g call o e napons of dne wordd dopoin the Unned Staes o sspund exports L tear
down barriers, open markals and expyand trade.”

Bifl Clitren. Stake-ot-1he-umon address. Jangary 197 1999

(The Loononust, January ¥F7 (999, p 63)

It wrould be polincal sumeide tor u respectable Jeader ot 4 respecrable nutton to declum, :n this
day and age, anything other than the tree-tride manten Some nvo centuries afler b was bost
vigorously defended by the hkes of Adam Sputh and Duvid Ricardo, the proposiion chat
mtertation: trade enaances webkare has become econcmig orthodosy. 1is an orthodesy which
hus allowed the World Trade Organsaton (WTO) und srs predecessor, the General Agreemenr
on Tarifts and Trade (GA'TL 1o redece the globe’s average racdt vates Brom: about M) percenr 1o
arcund 4 pereent (1 ludgns, 19070, With *globalisabon™ a growang focus of dssent, however,
proponents of the orhodexy huve tound therr cause under ussaol: thowsh dentitying and

separanng the would-he attackers frone the avowed detenders o provine somewlar difnueule
pararing 1] id-he artack [ i defend iE I lvar difricul

FREE TRADE VS, FAIR TRADE

Supporters of antdumpine dunes and sienidar ranlls otren arpue thar dumping and other “untur
trading practices” ace the antithesis of free teade. They boweee that durping inta local markers
s u1n apporenistic and predatory act by soreign firrme chat rely on government subsicdies anld
menopelistic profirg i theie bome countries ro see them througs reade-relared short-run fosses.
Lhis destabifises Jocul compention and lowers the weltare ol the local producers and of

conswmers in borh counrees,

Upponents of untdamping dutws (For few would declare themselves supporters of damping qer
i#) queston both rhe existence of dumping and the monves of rhe “new prorectiemsts”. They
cispute the protitubdity and theretore the moonality of any alieged dumpng, clumeng rhat selt-
serving and uncompentive local producers expioir the wndunping Lisvs to the detnment or
loeal consumers and foregn producers. These solinomsr fendences, they tuether wssert, are

among the byreest rhirents o leee toade and unierrered global compention foday,

Which side 15 “right” and which 15 "wrong™ depends very mucn on hesw one belieses thar rrade

Renelits are, or showsd be, apportoned. Pulle chosce theorsts have long poanted our fhe




mherent (and necessary) schizephrenin of governmenes and orher msriunons wielding authorty
aver a cinzenry wirh diverse and dwergent mterests. While consumers demand lewer taxes and
more regulations (for the sdke of democracy; as a sipn of reansparency; in the furtherance of
gquity — the ranonale 1s theirs for the choosing), producers nsst on inereased subsidies and
fewer regulanions (fo unprove competitiveness: to combat unemplovmene tor the pood of the
peaple — the ranonales are, agun, endless). Since governiment are not solf sufficeent. what they
give with the one hand must usually be taken aaay wirh rhe other, although this s not oo dismiss
the wnaighrs of public choice theory aml wmfant ndusmry arguments, considered  latee, A
demacrane seate’s acts and actons regure democeatic support, and ar s along these lines of

consensuy that o pragmshic solunon s soughr,

L'REE TRADE (5 [AIR TRADE

This paper concludes, after examining the legwlation vsed o prevent dumping, that the cosrs of
such regulation o socety far ounwveigh the benebirs. Ir appears thar many business pracnees that
are considered quire legitimate when undertaken by ocal praducees ace regarded s umacceptuble
when the producers m ogueshon are foroign. Purthemmore, 1t 8 shown thar even of those
pravtices could objectvely and unarguably be labelled “unbair”, the abuse of antdumping

legislanon by domestic inreresr groups 15 iself vdanger to the free-rrade regmme.

Chapter 1 curhnes the ambguties ot the case fore tree-trade and Chaprer 2 exumimes the ssue of
dumping wathin thas contesr. It wrpues thar dumping should be legislared agunst only when ir is
ant-compentive or wien afoccurs woa stratemeully important iﬁLIustrj;. Chapter 3 locks ar
current and lustoncal legshmon Baternstionatly and 1 South Atmca) which attermpts to prevent
dumping. It s found that mseead of distingushing pro-compettive from ant-compeiove
dumping, most lemslaton mstead draws the hne between mpuneus and non-injuocous dumping.

The theoretcal and pracncul impleanons of this lepislanve mismarch are explained in Chaprer 4.

Chapter 5 then proposes o solution to the problem in the form of o reworked Competition
Act', with pravers ot starch and serzure over [ocal and foreen goods o the domestc countey. It
wosugeested thar the current anndumpmg lepstanon be revoked so thar all questions of
competinon, cither local or foreign, full widin the ambic of the Comperinon Courr. Thes would

prevent the cgreglous abuse winch the current system faces, and would promote a level of

‘Scctions af s chapter are harvestert fram Comaay (1998,

4




compenfion which, apart from simply heing more tar, would also be mere ethcenr. The
interests of both consumers and producers would be prorecred. Nonetheless, it s recogmised

that implemennng such 2 change m policr would require a4 major oveduwl of the current reade

legslation and e regard s gven to some of rhe issues thar will need to be addressed.




CHAPIER 1: TRADE

“Loasie 4 caii o the oatons of the world to jon the Uoned 3ates . o expand cxpory L tear
down barriers. open markets and expand trade”

,coniimued |

“I have already informed the government of Japan that if the naten’s sudden surge of sicel
impolts L0 our countey s not reversed, America will respond.”

Eill Clinton. State-of-the-union address. January 19" 1994

[The Economist. January 307 1994, p. 63]

A BRIEF ITISTORY OF TRADE'

This 1 a paper ubout rrade. More specitically, this 1s a paper abour the trade of goods and
services between nanons, the eHects that this trade has on the connomies of cach, the legslvion
whuch those eftects canse o be osomted, and the maoner o which thar legislanon, i men,
attecrs the reade berween manons, As hetits such a paper, we begin with i overview of why,
when and hew nations produce and irade gonds™. The exposition 1s ¢lementaey, hut addresses
cerran econcmic tundamentats importing g the study of why, when and how nuoons dump the

gnnads rhey have produced.

o purnicular, it will be showo that trade s net a8 obvously benctiotal as many feee-traders
assumes it works well, bur not for cveryone, On the other hamd, those in the "fie-trade” camp
somenmes have their owm hidden agendas. Much of whar passes for economics i today's
polincal circles has been mried, tested and debunked many mmes ovee the past rero cennines.
Ignonng the mnsighes of these baswe models would, s Sanrayana said, condemn us to repeat the

past sinply because we cannat remember 1t

I.I  ACRCANTILESM AND THE WEALTH OF NATIONS

Adam smith’s 1776 classie, An Inguiry oo the Nature and Causes of the Wealth ot Natens,

crfectively repliced the pre-chissical era’s ceonomic policymakiog thenry and methodology, The
pamphlereering appeals of special mreresr groups gave wav ro a more logeally- and holisncaly-

; ol g s b econome insight, Eo s by rattonal 4 iy L over f SO0 MILGS
wpued sinthess of economee msight. Economics by eattonal inguiry took over from economic

' Thes section largely takes ils order. formar and content trom clapters 2, 3 and 4 of Salvatore’s ([ 998)
textbook. alithough wlinest v ext on internationa econoemics vowld contain simular information

= 1t s true that individuab business enterpriscs. nor nations. produece and irade woods and services hoth
mateonally and otermanonally, Aani-domgnne lewisbaion, however, anphasises 1he siae's wesponsebibity 10
regulanng such frade and =0t es ihe mteraction of panons. not emerprises. wiieh concerns us This point
wilt be tiken up tater.




by monarchie edicr. bn purticular, Sruth’s waorcks soughe to show up the dominane dogma of

rercannlism as an ceatiomal nd mpovenshing pobicy.

The mercannlists (wirh Thomas Munn as a leading proponent) viewed nternaneonal wade as an
ottshoot ot mfernancnal wae etther one was on the winning side, ot ane was not. At the end of
the day, the winners :nereased rheir stocks of gold, sthver und other precious metals while the
losers” stocks of such mctals were depleted. This ceonanine nunonalesm mpled that impores
were a sign obf economic weakness and should be hruted while expores, with their ussociared
capiral intlows, should be encouraged. In their detence, mercansalists of the fime were aiming (o
resmuse not sockd welbire (e the consumphon ot goods and semaces), but the wealth, power
and prestipe of the crown (Le the stock of speae). Tull snport-substimrion’ was thus rhe

mercantilises” ulnimate goal.

As amith pomnted out, though, mercannlst theory gnored fwo assues of lundamenel
wnportance: rhat decisions ro trade are tiade by individuals, not governments and that teade s
voluntary., Borh ponrs rmighe have heen open 1o crificism in 18" and 19" cencry England, bur
rhev are unquesnomably tue today and are 3 ¢ornerstone af the ndividualisne’ welfare
econonnics of Parcto and Samuelson’. Trade being the domain of mwdividual tastes and
preferences, rarher than povernment decree, means that the purpose of rrade 15 to muerease
one’s options s 4 consumer’, Tather than o shore up the snte revenue system or improve
mational sett-sutticiency. Trade being voluntury implies that nebody can be made worse off by
rrade since {deceir, thefr and ourtight incomperence aside) nobody would enguge i rade which
made them worse off, Together, these two facrs suppesr thar reade is primanly 4 means of
carichrent tor foid countries — cither 1 rthe form of consumer goods ot n the torm of money
which wilt be used to buy those goads in the lurmre”, “Exparrs are nor an obiective n and of
themselves: the nved to exportis o burden that a countey must bear because 118 import suppliers

are criss encugh 1o demand pavment” (eoeman, 1997, pp. 120-121).

e

Export-onenianon and impo-substituiion ased 1o e oscen by development cconomisis as diametnically
opposed L objective and owcome. Nowadays sirategic-trade theorists belicve them to be dilTerent sudes of Lhe
sine coin. Both strategies bave similar effects on the inde balance and cxchange rate, although ¢in medern
ceonoaties) dilferenl elfecrs on toterest rates and prce levels

The wealth of pations. Valmne | Book & cabls [or 1le welfare of the “poor and miserabte” 1o be included 1o
any secial welfare forction. while Velume 11, Book 4 wormes show the elfzots ol imerest group politics 0 “a

By sradupssasasonnar by phitaint: e thnst aeiend dsersothensat fenstptsidepnsameniialintermediale
roods i the produciion of oiher goods and senvaces,

A further issge was the @liacy of compostien inberent 1 the dea thal the entire nation would suffer b toss of
specic were 1o raduce the viabidiey of the imonekary svstem of exchange




12 OrPORTUNITY CONES AN THE COMPARATIVE ADVANTAGE OF NATIONS

Having asserted rthar teade wall onbe tuke place when and if ir 15 munaally beneficial, theee s sl
the need to show that such 2 stbuation can wndeed ocout. We theretore bypass Smith's theary of
absolure advantage and recount David Ricaedo’s more sold theory of companrive advantage.,

The Panciples ot Pohincal Feconamy and Tusanion (1817 exphared clearly how nations coutd

gan from reade by producmg those goods i which they bad o comparative advantage, That is

to say, even of Counroy A were able to produce Good ! and Good 2 more cheaply thun Country

B', both countries would be better off after trade f Counmry A speanbised o the producnon of

the good m which v bad the aearer advantage, and Counrny B specialised in rhe production of

fie good i which it had the frrer disadvaniage.

Advantage 15 here measured by the number of wews of nne good which need o be forgone in
order to produce a single unir of the other good'. So long as one country has ro mve up more of
Good | w produce a unie of Good 2 thun the other countre does, it has 1 comparanve
advantage tin Good | and the ather counry necessarily has a comprratve advantge i the
production of Good 2. The pattern of teade becween counrries thus depends upon rthe
DPPGLEAIty costs Involved it the peoduction of ewch pood. Through trade, both countnies can
gain from the price-ditterentials incorporared inte the savings made by s producing rhe good

in which the etfier country bas a comparative advansage”.

1.3  [NCREASING OPPORTIINITY COSTS AND THE GAINS FROM TRADE

We now need ro address the quesiion af how much cach country should produce for reade and
aow much each countmy can gun trom teade, The simphiving assumpoon of constant
opporrly coses thar wus mmpled 0 the previous secnon sugpests thar tull specalisanon would
optimise the potentul guns. [ s more reabstie, however, to appeecute thar opportunity costs

tend 1o increase the more oac specialises, since those bBictors of producnon which are most

i Country A his an absolote advantige in the production of both goods.

T Ralvatgre (1998, po 3T atlnbales (s opporiunily cosl wory ol comipaeative toost) advanmgac 1o Harberler's
19536 texe. The Theorv of Internatwongl Trade Pacardo’s orgmal work assuined that the labour theon of
vibog hetd. but tus ignores the cxistence and the nfluence of the wher factors of produchon Working
opportumily sost e the cxplanaron implicithy takes inte aczount 211 renes pad 1o the other Bclors.

! lEaending s theors to the cuse of mure than vwo poods and the cuse o mere than |Wo SOuRITCS 18
ineifively simple bot expasitionally compday. For the record, the former roquires the cost of aii goods 10 be
comverted via the rowgning exchange nue inle one curreney whuch then allows for comparison wilh the price
uncfer murarks, while the Bioer regurgs o mmkane of gtl The sowntngs tnicrms ol (he oppmriumiy cost of
producing ¢ach pood Linle insight 15 gained [ron such an exercise. though (Salvatore. 498 pp 49-511




ethoent at producing the sood inwhch the mation does not have a comparative advantage, will
be redeploged lasr and ar the grearest opporfunimy cost. As the appartenity cost of producing
mere of a pood ncreases, so does the pood’s proice. With compacinve advantoge bemng
intrinsically emhodied in the price af peoducrion, it should he clear that after a cerran point rhe

high price would make rade i thase products areasible.

There 1s theretore stll room tor cach pabon to produce at least some of the good wowluch o
has no compaanve advantage, The workers (und land-owners and capitaiises and enrrepreneues)
etumged m the production of the ‘wrong® gead., (F we may cali e thar, will be rhase wha waould
experience the highest opportunity cost in switching prochwnon to the ‘meht’ good. They will
not move unhl such fime as the appormnine cost ot chanping (erherwise known as rthe mueginal
rute ot transtormation or AMRT) s lower than the relative price ratio of the ‘night’ good to the
‘wrong' good. Many government policies ave dedicared 1o changing the equilibeam Tevels of this
fundamental formuba by intlucociog the MRE or the relatve price leved of the goads in question.
These msues form rhe busts of infant-industry protection and steatege trade theory (discussed in
Chapter 2) aod waderhie many of the problems associared with anndumping  legislanon

{hscussed 0 Chapter 4.

Thus. except in the rarest of struanons™, trade ducs allow for the profnble explomanon of price

dittercnnais berween the goods of each nanon. The grearer one counrry’s price ditterencial oi-g-

wr the other, the greater are 108 s trom teade. Since a highly poced goed s o tughly prized

good, imporang it from the country where the price ditferennal is smailer (or even reversed)

offers people a greater patn than toyng to merease production locally, More accurarely, the
; & L . 3] .

previaus senfence should read: *... affers some people 2 greater gain - 7 trade s nor always 4

WAL Situation game.

L4  MORE ON GAINING AND LOSING FROM TRADE

The fngers of the nvisible band are not always munbile: there are economis costs to the post-
autarky dislodgermenrs and reassignsments which confront the vanos factors of producnion as

international prives realign themsclves. Despine the Stolper-Samueison  theorem, 1 tinal

" “Rarest meamng that either both countnes Lastes. factor endowments amd produciion possibality lronticrs
are all exacthy coual before irade, or thar through pure bappensange, dillerences v anm of these three exactly
cancel each otler oul. transport costys and risk aside,




ludeement as to wherher a paton as @ whole suns or lnses from engwnng 10 trade mav be

notlung mare thaen a value judgement.

T bemn wath, consumers i group do nor unitormly min from trade. Those who purchase
the mmported good far its new, lower price; will obviously be happy with rhetr saving. But rhose
who purchase the gnad manufactured for export (the pond in which therr country has a
comparative advantage) waill tind ¢har the increased dermand offered by the world marker has
cadsed the prce o rse. Ar this pomt, detecmuning the uriling etfects becomes difficult. Ar an
rcdividual fevel, rfhis s becanse consumers” baskels may contain both goods. In agpremale,
however, the problem wicreases since attermpts to net our these effears would require an
agrregated socidl weltare funcnion thar would be simply quisotic. On the supply side, contusion
s greater sl sinve househotds are the ultimate owners ot tacrors of production, every
consumer also has a srake in prodiction, as a worker, an owner of Lind or capital, ar an

entrepreneceial proti-raker.

There 15 a tuether probiem twsed by sousl welfare thedry, Sodial wdifference-corve maps are
necessarily based upon o given income dismbuaon. As has been shown, however, no individual
or graup of ndwidaats 15 4 consistent wanner of loser in the posr-trade world, The way trade
affecrs real ngome distnibution is theretore unclear. as 15 the way 11 consequenrdy nfhiences
soctal wettare, Any interpreratinn of social inditterence-curve shifts will be mearingtess for, ur
best, aminguousi it the pre-reade amd post-rrade maps mrersect, which they may well do in such
circumstances, Furthermore, the changes will have nonproce impacts which are not abaays
predictable. Frictional unemployment and s relared costs, for example, wiil inevitably nse
during penods of factor relocadon, while sresciural nemployment could resull from the

T 5 ; s ; i
ditrerent focus reguteed of progductye redonrces’ .
I

None of this means rhar 2 free trade world 18 undesirable — the increased efficiency of resource
reallocanon and the mans in productivity throogh spectlisunon wnply sienilicanr long-rerm
henetits. Also, rhe freguently volced worty of some producers thar toreyen manulaciurers wiil
destrar lvelihoods’ needs to be weighed agunsr the support otfered by prodicers whno

antetpte rorewrn fands fited wich swathes of willing consumers. Clearly, resistance from some

! The finkages 1 South Alme between rade lideralisation and unerplovment are not obelons. Havter (14990,
teports 1hat between Y93 sud V99T watliln the mgemtaciuring seolors at any rate, 1 was cxpot-oriented
tadnstries that saw emplovimeni bosses of -7 7% compared o only -3.3% in iopor-compel ing tadasines.




oroups of consumers and producers s cnavondable: nrerest group polmes and the implications
af pubhic chowe rheory will come inta play, and 1 a demceracy, only a toclhardy eovernment

woruld chose 1o IINOTE thigm,

1.3 ComnCl SO THE SORLLD 15 REXE AT WAR

The nanonabist fervoer that imbucs many of the modern made policy debares (ncluding that
surrounding anndumping legslanon) s a misguided  patriotsm. Encouraging exports and
resticnng impoets tor the sake of nagonal pode 5 crude mercantilsm, That 15 oot to say thar
government intervensaon is, per se, indefensible, but thar this mtervennon shecld be o carctully
contemplited response to a well-documented marker tatlure with o cdear aim and 4 minimuom of

side-effects,

Krugman (1997, p. 106] insisted thar dratters of toide policy should constantly keep in mind thar

I.I:I-:.:l

af competiton: individual plavers swrhin them are the acmal winners or losers (and samerimes

Country oot ke l:ﬂl'piji“{t[tijﬂ“. Countries as oo whole do not oun or lose froom the etfects

bath simulrneously), Lepslired econamic polces which wear all cinzens as having 2 common
cause are almost cortanly doomed wo Bulure singe the reality 15 that wade atfects peaple
ditferently, 1emslanon & likely to affect them differenidy too: the prmary regquiremene for all

such legislanon should sumply be that 1t does less harm than good. Having established these

basics, we can now examine a climed instance of markee Fulure.




CIIAPTER 2: DUMPING

“Foreign compehitors are destroving an Amertcan success sion Himdegdys ol thonsaods of
American jobs are threatened . Foreign siezl s being dumped on onre shoecs al cul-1hrogn prees |
It must be stopped.”  “Stand Up For Steel” advernseivents i the Amencan press, coeca October 9498

| The Economist, November 7" 1S, p 63 ]

DUMPING ON FREE TRADE'

Texthonk theones of mternatond] trade, widh ther neo-classical cutlook and  laissez-Faee
unplications, have a singulardy unrealistic beleet i the constancy of nrernantional trade, The real
world Huetuanions e avalible imvputs and evennual cutput, the ever-chunging equiibeia ot supply
and demuand, of prce and guannty, are all averaged over and smoothed ot nan arempt o
rmiake the models tully apphicable to any randomly selected pened of nieme. Bug this presumpnon
of instancinecus adustment 15 tallzcious, Beeween rthe “shorr-run” and the “very shorr-run”,
there could he just enough time for a [irm, or even an enfire indusery, 1o make 2 caleulated
move that will ensure its contued existence and possibly o bdy protit. One such move could
be o engage in “dumping”, although detiming this seom sucanety, analysing why at mnghe oceur,
and dereroming ts effeces in pracrice, are oot easy tasks. Since the focus of this paper s on the
loge of antdumpiug anoumients cather than Jumping per ge, the chapter engages manly g
review of the liremitre and an uttempt €0 explun rhe amportance ot dumpme fand not

dumpng; within the theory ol internatianal teade,

21 DIEJINTITONS

A roow| through the literature ofters 0o umvyersally avcepred debiniton of dummping, Wath three
distinet proups of users, cach imposipng thar own meanmges to the term, the huli ot rhus chaprer
teelloses the approach taken by acadermic economists. These dehine dumpong most nareowly of
the three and are the mosr pedanric o es apphicition, Governments use the term somewhat less
stricthy i leguslation and sigubeantly less stactly moimplementatwn (se¢ Chaprer 3], The Jeast
discerning n their dennirions are the business communire, Ther usage s llusrrated w Clapter

4, which shows whar can happen when “dumping” 15 used as 4 protecnonese canchall.

Withw the formal coniines of acdemic economucs, dumping has had ar lease three srandard
detininons over the past cenrurv, although a fourth s oooduced (iF one includes the most

generi and least conrennous of these. Viner (1923, p. 4 gives a nevessary, rather than sutiicient

The phrase comes [ram Sngine s (L9497 paper “Damping o free trade: The LS. ipont irade taws™

]




condmon of dumping us “prace-discanunanen Herseen natonad markets™, The defimtion s oot

as simple a8 10 seems, aod requires some snalysis,

Viner (1923, p. 8 tt)) notes that rhe phrase “price-discrimination” {5 preferable o “sales ar
difterent prices” since i adds o the econumic ngooe of the definition, fn pacheular, the
Uprices” being compared must muke “reusonable allowance™ for ditferences m cemnsportation
costs, terms and conditions of sale, peoduct guahty, quantty exchanged, method of pavment,
nsks mvolved and the bmung of the constiruent transactions. Any of rhese factors mighr wedl
result in difterent proces within the ordinary cougse of tride. What we ace seeking in any usetul

defimtion of dumping 15 an serranzzd or, 1s some woubd have i, an wafir diffecence m prices,

Apart trom this porenmial problem of “spunows dumnping”, focusing exclusively on actual price
fevels instead of discriminatery price levels also allows tor the possibility of “hidden dumping”™.
LTus happers when the price of 1 good s the same n bwo countres deguge ditferences in
lranspoctation cosrs, Terms and condirons of sale und other factors which shauid, froa S,

tesulr o non-discerrmnarory price ditferences”,

There 15 one wtally smpartant source of price ditferentiation whose etfects should nor be
contused with dumping as defined w» tlus paper: government. Ditferences in various
PUVELNIMENT AXes (export tases, import tases. customs duties, sales tses and so on) and
subsidies (production subsides. exporesubsidies, ms inceneves and the like) must be taker inro
aceount and excluded from the dumping calculation. Any “unfeirness” resulting feom the etforts
ot government 1 wifluenee production tiough the Hscus can be remedied v the W'O's
(U998, “aD-cvD™) countervailing duties aws (see Quy, 1995, and Marvel & Ray, 1995, tor more
on this), Tihe anndumping debate s about resuiuneg individud dems” and indusroes’ trade

pracrices, rither than assisting rthem finunciaily.

While there arc impormant distinencns betweon tabond and international price discomination
ot least of which s the involvement ot different sets of lesistarors and regulatoes), Viner's
derminon allows tor the ready idernfication, explanation and discussion of what 15 a complex
tupic, Linderr [1991, p. 166) and Wetnsten (1992, p, 379, quotine Harberled) both contend that
For a firm o practee effectve price disceimination, mee condthons mest be mer frsy, the Arm

needs same degree of monapoly power 1 its more expensive macket: and second, thege muse



b no possibilicy of the cheaper goods being re-exported From the cheaper marker. With this in

mund, we now furn fo the three most commaon defimticns of dumpuog i academic ssage.

21,1 PRICES BELOW HOME -MAREET PRICES

The dugnee frawee of the marketplace has nover really accepred “dumping’ as synonymaous with
" - I 1 Fhlr B f . i y i3

price discorminanion” since the tormer smplics that goods are beng sold foc tess, nor more,
than i their home-marker, whereas the latter includes bath posanilitees. The second defimition
m general academic use 18 thus "sale tor export at poces lower than those charged w domesne
buyers” (Viner, 1926, p. 374 Adso Viner, 1931, p. 347; Palprave, 1987, p. 937 and Retrzes, 1993,
po 45 The monopoly-power requirements pertuming to suocesshul proe disenmmaton abso
apply, and 10 this regurd the tools used by Robinsan, Harbeder and Yorerna i the 19205 and

1930s tor the analvsis of imperfectly comperinye murkers connnue 1o be relevant today.

21.2 DPRICES BELOWE THIRD-MABRKET PRICES
There s no puaranice, however, that producers will necessarily sell goads in their home market,
or that their market-share will allow for rigorous compatiscn. Tn cases whern there 15 no home
murket price against which to compare poices 1o an export market, “dumping occurs when the
tmport s sold .. .oar less than an exporter’s thied-marketr price” (Feinberg and Kaplan, 1993, p.
152}, This may be a smngle third-marker taken a5 a home-marker equivalent. or i may be an

agpregated basket of third-magket price levels.

2.1.3 PRICES BELOW PRODUCHION LOSTS
standmg apart from the prestons two acadermuc delioinons 15 the more exgohing cequirement of
“export sales at a poice bulow the cost of production™ {Palurave, 1987, po 937, Also Ethier, 1982,
p. 489 Somenmes called cose dumping, it 1s closer ro what marker parncipanss cegularly cogard
as “unemr”. Stunply making nteenatonal poce comparisons gnaces the possthility of a producer
dumping i 8 markers (both home and export). The guestion remauns, though, what uare
“production costs™. Davies and MeGumnoess (1982, po 169) maded dumping at “price less than
shorr-run munmnad cost™ (see also Blair and Cheng (194) and Anderson (1992 and alse 1993)),
while Fithaer {1982, po 400 looks at Jong run average costs. TTus 13 an impormne denncnon thar

mest logskaton fals ro note (see Chaprer 3 1o this regard).

" Note the guotation begmneme Chamer 4 of this paper. whch alludes 1o 2 questionable dumping charge betne
found in favour of the appiicant due 1o the coleulation of a “reconstructed pnice”

"I fact, unky 1he first of these ~conditions’”™ ts vikl since the re-sxport sthyation described n the second would
necessacthy undermine Lhe monopoly power assumed by the first

12




22 ANSLYER

Viner's study of international price diseeiminanion used these definstons almaosr interchangeably.
since his work hus tormed the basis of most of the subscguent analyses, 1t 15 msmctve 1o refer

ro has orimnal classiticareon rable,

Maodve Continuity .

A To dispose O S v ES LR et e
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C. To mauntan conncchons n a marker in which prices are, on rermining
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F. Tu torestall rhe desetoprzent of compennon m the m. 1rLr:r dumped DL
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TABLE 2.1: ClLASSIFICATION OF DUMPMNG ACCORDING TO MOTIVE AND TO CONTINETTY
Source: Viner. [923 p 25

Ir the four most intfluentab cconomwe dumpine models (Caves and  Jones, Brander and
peng
frupman, Lther, and Duavies and MoGuinness) are cxamingd, ot wial be seen thar thea

conclusions all fall witlin ¥iner's table,

22,1 THE CONVENTIONALGIAVES ANL JONES ANALYSIS
The texthook theory of dumping ihrough most of the twenneth century centeed on rhe home-
mirket Monopelist whose profir-masimising price and ourput levels involved mternabonal
price-discomunation and dumping on the export puekes The analyses affered by Caves and
Jones (1973, pp. 212-213) builds on the early work of Rebmson, Harbeeer and Yntema, and s

summrarscd m Davies and MeGonness (19682, pp. [70-171) as tollows:

In tigure 2.1 below. the profi-maximising monopohst will produce ar g, with a price of p, In
the hsence of 4 world marker. Ths s where the vpward-stoping muanmnal cost curve (MO

crasses the downward-sloping ovirginal revenue corve (MR (lgnoee the average rorl cost

curve (AT tor the mament).
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Souwrce: Davies and MeCnnnngss, 1982, p 170 (adaped)

However, iF the world market is lasge relative 1o the producer's capacity levels (50 he 18 a price-
takur) then export can oceur i the relevant range at the world poce level (p), after altb transport
costs atd taatts. The protit maoemising combinapon now oceurs where p= MO, at output g,
price p. Suppose, though, thar poce-discnmimanon 5 both posaible (such that there 5 no re-
exporing hack to the monopolsts home niarker) and legal (admirredly, this 15 probably of less
importinee), Domesee and otematonal margmal revenwes are then cgual where MR=p,
implving that g, should be soldan the domesrc murket and g-q, should be exported. MR=p,
musr give the domesne sies volume since there s nothing eained by selling maore 1o locals i
marginal revetce s Jingher from intermationad sales (MR<p), nor by selling fess o bocals 1of

marginal revenue 15 lower trom internattonal sabes (MR>p).

Cronsumers in the monopalist’s domestic market pay w ligher poce (py mstead ot p,) and Save a
smaller consumer surplus. In the special case where the ATC 15 above the domestic dermand
5 FE & o g i | H Terl H e 3 -

curve (1) as showt in the diagram, they mighr snll be berter off: were there no world exporr
market, there would bu no domesde production in rhis decreasing-cost industry, Furthenmore,
wath the mitumem AT above the world domand curve (p) a8 shown i the diagram,

production would oceur only with poce-dscanunaton.



Expors ure dumped, in the sundand model, in the sense thar prices are below home-market
prices, According o Viner's classibication, the dumping cativnale would be “to b [and)
meantun bull produchon trom exsting plent Bwilities wichour curnng domestic poces” (H and |
abovel, The resulr 2 long-nuin or connnueus dumping o the esport marker. The quesnan,
thaweh, 15 whether this simuateot 15 harmdid to anyone, The producer 15 clearly better oft smce
productnon exists and s oar profit-reearmsin levels, I the home producer bas his XTC above
price (as shown tn rhe digram;, then home consumers are hetter oft than they would be under
autarky, though worse off than they would be € able to imporcar the world prce. As for toreign
prisducers and consumers, it the world marker is so competinve rhar all are price rakers ar p,

then the hehaviour of a single producer in a somall cconomy should have little etfect.

[t perfecr international competition does not exist and this home-market munopolist has some
degree of monopoly power even in the world macket, then the effece on forcigners depends on
whether the new entrant increases or decreases international competinon, Forelon consumers
could be made berter oft (ro dersiment of foreipn producers; af rhis new enfrant o the world
murkel lowers poces by providing eftective internatwnal comperion. (Consider, for example,
the newadve eftect on OPEC of Russia, Bricun and west Atoea entering the world enl marker.;
However, toregm producers may instead be made berter off f the home-marker monopalise 13
larze enongh to torce rthe world madker e o stare of monopeliste compettnon {ur cven
olgopolyy that would wises prices to detoment of forcign consumers. (1o contnue the
previous example, consider the positve ettect on Russia, Breran and west Aterea’s ol producers

when OPEC's agrees o ratse ol prices.;

2,2.2 THE "RECIPROCAL DUMPING” MODREL OF BRANDER AND RRUGAMAN
The Caves and Junes malysss shows how dumping can be econcrmcally eatronal, Using the same
defimtion of dumpeng, Brander and Kougman (1983 go turther by developing a madel
which dumping s more rhan just 4 strategie possitbality — 1015 the only reason foe mrernanonal
trude. The weltare etfecrs of this are ambiguows, bar readily quuntituble. The medel moves
bovand the “ucoidental”™ ditterences i price ehsticity to a situatton 0 whh enpertectly
compettng producers e both countries “systemancally™ dump on cach other’s mackets. The
mtr-ndustry teade consists of long-reem Mreciprocal dumoing”, despire the mplied waste ot

resources throuen needloss cooss-rensportatiorn,

" All page relerences in s section ane 1o Brander sud Emeaan (1983} undess oherwise oaled
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The model assnmes two dentical connitdes, cach wath a menopobst producng an dentical
- < N £} - - + ik SHard 143 3 " -

produce (p. 314, Ir assumes that each firm proff-maximises in cach country separatcly, mulang

the Conmot assomption that the other wall hold output constant. Uransport coses are non-

ol

The authors show (pp. 314-317) thar for any arbitraely dehned dermand cueve, the equuilibrium s
rvo-way trade with esch firm having a greater share of it domesne marker than ol s foram
rtrket. This meuns thut cach birm percaives ts margmal revenue o be higher in the toreign
nutrket. Now, since rmarginal costs are tugher in the forewsn market (thanks ro the inclusion of
ERMISPOLT costs), The profr-maramising level of cxports s clearly ar a smaller mark-up over cost
than the domestic sales. This eguates to reoprocal dumping, given thut the detimtion ot

dumping considers prices net of rnsport costs.

The solunon 15 not Pareto-etficient in that the post-reade egquiibriom 15 a0t pertectly
competitive and the costly mternabonal eansportation of ideancal goods 13 obviously welfarc-
reducing. Nonetheless, in the second-best oligopolishie world deseribed, froe trade mught sl be
berrer than aurarky (pp. 317-318). It depends on wherher the Leneries of the shitt away trom
pure-manopoly outwergh the costs of the unngeessary rransport, This 15 shown wm figure 2.2

[relow.
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FIGURE 2.2: WHLFARE, EFFECTS OF THE " RECIFROC AL DUMITNG” MODEL

Soueree: Brander and Krugman, 1983, po 317 1adapred)




The position of cach connmry s perfectly svmmetocal, so the pre-trade cquilibrium m each s
grven at outour g, price pe Being ¢ monopolised industry, this is above o, the pre-teade
rarginal cost. Allowing rade to occer canses domestic consumpton e ase foog, and the
domeste poce 1o tall 0 p. The domeste production that 15 consumed domestically alse falls,
however, to ¢, and g-q. 15 consumed from imports. Due 1o iransport costs, the post-irade
oarginal cost of the impores 1 ¢, whereas the prce of those tmports 15 . This happens o
bath countries so the “reciprocal dumping” & “hidden” because the locad poce is the same,

despite the higher costs. It should be toted that the dumping i3 not below cost.

The welbare effects m this model are ambiguous: the gain fram the “consumption creation’™ o-
qy may be larger or smaller than the logs trom “produection diversion™ g, .- It depends very
muech on the dermand elasticity and the franspoer costs nvelved. The authars go oa o show
(pp. 31B-320) thut in rhe cuse of tree entry and eat mvolving more thanothe two tiom duopoly
considered thus tar, the post-reade equilibriem 5 necessanily weltaresincreasing, In shore, wieh
trec entry and exit ensunng soere ceonomic probin, ncreased consumer surplus mose mean that

soilal weltare 15 mgher

223 ETHIER'S ANALYSIS
Models of dumping are essennally a subser of the models of inpertect compennon, Caves and
Jones allow for impertectly-competitne. producers but wiath pertect infoemanon and no
transport costs, Brander and Rrepman work sith non-toval transport costs and Coumor-style
nformaron, but do nor meorporate adjustment delays, nsk or encerratary. In 4 stochasnoc,
determunste world, dumpmng 5 relabvely straughttorward because rhe thenov of the frm s
relarvely strawhriorward (Blur and Cheng, 1984, po 864, A much higher level of compliesaty
ensues in a non-srochasie world, Ediier (19820 analvses dumping under condinons of mpoertect
ntorrmtion and imperfect wdipstment mechanisms. This alternenve to the teadirional rhenry
sees dumping as an integral part of nrernanonal rade and the nrerplay “bersreen domesoe

ractor murkets and international commadiny markets™ (g BT

* The unplicic assanplion is that there 15 o stroctral anemploviment. so the producars are 1o worse-olT than
beforc. Pinto (19%3) extends and confirmis tus analvsis n the repeated-gne scoharw. making (he
SSSIIpUON unnecessany 1 Tplay T aceors alien coougli

" All page references i this section are 1o Etluer { 19%2). unless otherwise noted.
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Ethier makes his model more realistic by moving beyond the “price discoiminanon™ defineion
of dumping. He arpues (pp. 488490 thar common usage onby considees dumping to be “untae”
when the export sales price s Lelow the beng mun average cost or production, and so uses this o
define i1, The model assumes {pp. 421492} a single compuosire good, produced with constant

returns to scale and traded at & single world price.

In the fice of uncertanry in snerninonl commodity murkess Edver shows that nogdiy
stroctured domesne tuctor mackets can lead o inereased levels of dumping. Where Fuwcrors of
production are more “fised” than “varble”, constanr producuon fevels arg a ranona response
to uncernunty in the prodoce market, [F domesne factor prices are hipher than expecred,
exporred ourpur will be sold helow cost in the foreipn masker, while 1F they are unexpectedly
low, 1t watll L sold above cost. The fiem may have no mtenton of dumping, e wsde, but to the

extent that Eictor prices cannot he known ahead, dumping might oc muphr nor occur e parf,

Lrumping at below cost s shown 0 be a sponudic or possibly intermittent phenomenon (A or C
on Viner's clagsiticanon;. Counrties can eeacr 1o rhus uncertuney by pechibiring dumping, This
tray rase oftective prices, but 1115 welfare-tnereasmig insofar as o mommises the employment
varianons and the foenonal and sructucd unemployment coses i the market being dumped on.
LEchier (1982, p. 301} recogrses the problems assoctated with measuning the giins trom trade
and the cosrs of protecnon. especially ar @ macroeconomic tevel, Consumers in borh markers are
better otf in the short rung bt long sun harm mught oceue i domesie producers et the

mndustry because ot rhese seasonul import surges.

224 THE DAVIES AND MOGUINNESS MODEL
LCrhier showed that dumpmng by sethng wt prices below average production costs can make
economic sense (F chere 18 demand uncerrainty 1 the markerplace. Davies and MeGuinness
(1982) qive three motives For dumping at prices below marginat cost (rather than average costl.

This is 2 more resroctive condinon and more likely ro he constdered “untar reade”.

Firsthy, the authors show (pp. 172-174° thar, @ven srricr risk-neursaliy assumptions, @ one-

perod analyas, and uncertunty v the net export price {possibly due 1o Aexible exchange rates),

Significam improvements i the markers for itading optioos and fuures may have negued some of these
msks singe Ethier's onginal analvsts was published ¢ 1982}
* All page references 10 4ns sechom are 1o Divvies and McChanness (19823 aoless oithersise wored.




there 15 o distnet possibilie of products beng dumped ar below marginal cosr. The profir-
miimnising producer is ratonat oo tike the nsk of low world prives so lung as the cosrs are not
oo far above rhe bowesr likely jevel of world prices, Unbike the Caves and Jones maodel, this
need not requiee prices i the dumper's marker o onse. While the proot 5 given only for prce
unvertainty, one can work demand uncertwnty and even supply uncerranty into the model /p.
174). Blair and Cheng (1984) huld on rhe model and showe thar this repe of dumping will secor

whenever the forcign market s riskier than the domestic market.

secondly, when a firm 53 not obsessod wath shoct run profit-meamusaton, bue rather wath sales -
mantmusaton (due, perhaps, o the owher-muansger agency problem), then dumping ar below
rurgnal cost may he the ranonal oprion. [n Beure 2.3, the firm's profit curve ts shown, with g,
a5 the profir-masmising quantity. It the owners only insist on profies of &, then managers may
produce anvwhers up to g, af thewr discreten. In the absence of o world market, the sales-
maximising manager would produce ar g, exacdy. However, (F marpinal costs are below the
world price (. then under cerrun condinans sales could be maxmized beyond g, by dumping

il ﬁ'JI't‘.‘.ign ket fpp 176-177.
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FLGLMRE 23 SALES ATANTMISA LR CAUSES 1EMPING AT BHELOW MARGIN AL CORT
Source: Davies and MeGuinness. 1982 p. 176 adapted)

Because the stope of the protir curve 8 MR-MC, we know thar when ME=p,. the slope must be

p—MC. This will be neganwe (hevond g,) since p=ML by assumpnon, and 15 shown by g, on

the diagram. Managers cin now mosioise sales by suppling 4y o the domestic macket and




exporting untl the hine AN intercepts the T, Ine at g The ngher domestic price will of et the

lesses incurced on the dumped esoods and alloss for sales bevond o
3 ) B

Thirdiv, tirms may underribe dumping as an enry deterrent. As with most models of dumping,
Davies and MeGuinness assume thar dumping Sems have a prorecred nome market whick is
mmpertectly competittee. This s usually presumed e be becanse af legislitive restricions, [ ne
such povernmenr barriers exist, then tirms might esort to dumping as a means of protecring
their home market from domestic competitors. [0 they can continuousty. dump rheir excess
products (q,- g, 1 Bpure 2.3} onto a foreign market, then the monopolistic fan ¢an prevent it
bome market from appeanng conteatables. By wirtue of rhe face thae sales could abways be
switched back o the domestic madker far the low world prce), compentors will be unvaliing to

R 4 = o
enter murker wirh rthe expecratnon of losses,

2%  PROTECTION

Clearly, dumping can be an ecancnucally ratonal srratepre expert option, Producers could gain
for lose; when products are dumped and consumers could gan {or lose) from the price
ditterences which dumping cuuses, But sathout ap wresd upon detimition of dusnping, rheee can
be no agreed upon effects, Furthermore, none of the acadermcs considered thus foe has been
able to agree on whethee dumping 5 “eoed”™ or “had™ for @ country: convennonal theory
theretore cannot conclude whether 1pshould be allowed oe prevented. The best i otfers 5 a
repetifion of the tote observation ot Chapter I “Countries us 2 whole donor gan or lose from

the cffects of compennom: individizl players within them are the actual winners or lesers (and

somenmes both simultaneously! ™.

In congtruchng an argument aeamst dumping, let us then begin with the simplest and hopetully
least conwenticus cequirernent: that someone be harmed by the alleeed dumping. This has been
mplied snall the previous modeds, bur never srared expharly. JTohn Stuart Mill argues thae, o2
iiheral demaocracy, “rhe sole cnd For which mumkind are warranted, mndividuaily or collecnyely, in
mierteang wath the Tiherty of achan of any of sheuwr mumber, s setf-protecnion”, In essence,
dimping which causes no urm should myveke ne retluotory reglation, This leads ro another
deBnifen of dumpine offered o academue dumping cecars when goods aee exported “ar a prce
o proush to Cluse SIETURCAn Dot SoMe tnrerests & the mpormng country ™ | Hrtier, LYHT,

P 937,

"[n zame theorv terms. the monopotist wins the same of chicken with the crodible threat of arpul-swalclung,

i




But lomeally, if one accepts this argument againsr dumping, then the converse arpument againse
wmndumping legislanon must asa hold true: the legislation should be stopped since 1t causes
“signiticant haem ra [consumer] tnterests in the smpaorring countey”, Iris not a fruitful pursud o
retocus on the defimbon of “harm” eather than “dumpmg”. There s, however, one clear-cut
nstance i which the benefits of “self-protection”™ outweigh the hienetits of low-priced imports:

where the dumping 5 predarory or anfl-compentive,

251 PREDATORY PRICING
Simiplistic as (b may sound, 1t 15 rhe perception of many people that the goal of any firm 15 to
destroy its compettors. With a suble, impertectly compentive home muarket bringing in excess
profits (a5 diseussed o the previous madels)) firms with this aetitude would wish to dump there
products in o perfectly competitive Foretpn marker 5o as w0 denve all these compentors out of
business and secure the resulting monopaly rents tar themselves. In the sharr mn, consumers 1n
the importing country clearte benefit from the lower prices, cven when the inrenr of the
dumpmg firm s predatory. In the long min, however, everyonc in the imparting country sufters
trom che lack of compedtion, The dumping tirm s the only winner and following the standard
maodel aof menapoly, overall social welfare is bower than in the perfectly competitive “pre-trade™
scenario. [n thig case even the mast ardenr of free-rraders would likely accept the need for some

lorm of antdumping lemslation e the mmpertng country.

One needs to ask. though, why market forces are unable ro prevent the desrrucnion of the
pertectly competinive sndustees Hlamtigan (1996; prosents a game-theorete model of predatory
dumping in which impertectons in the waorlds capital markets make dumping 4 muln penod
Nush egudibrium, Since the firm with deeper packets 13 able to finance the loss for longer, it s
the perfectly compentive industry with only normal profils (hat is Forced ro exar first™. 'The
problem s exacerbated when the Jdumper’s home mucket s showing strong growth since
internarional capital then flows o thin izrm, thus beosting its chances of successtul predarion.
The resultant dumpig = ano-cvcheal and relates to reason T oon Viner's (1923 clssilcarion

tabde: o chomirare cumpetiti:m mo#he ooackae dump{:d on -

el - 5 un . - .

" The situation 15 analogons o “eambler's mon”  which hodds that even i ehe odds faced by indivedoal
gumblers betinye al casings were perfectds far (whach they are not). the casines wourld still win i e long
ric. Since the casings have sreater cosh teserves, they are able 0 continue betting cven througl 2 longe (amnd




Hactgman (9%, pp. 234-238) goes on ro show bow ananndumping liw in rhe importing couniey
can stideed protect the local industry. This protection s sareetizht o a one-period medel, but
cnly impertect m a model of three pertods or more. By rusing rhe stakes in the decision m
dump, the government s essentally grving local firms (and, moee imporrantly, local hoanciers)
extra tme in which o recognise the dumping as cyclical rather than connnuous and thus reduce
its long run umpact. Viner (1923 1926 and 1931}, Harberler (1937) and other early avurhors
considered all this ro be rather unnecessary due to the infrequency of predatory poiong. The
undue extent to which predarcry pricing continues to worry anhidumping legslators, howewver,

will be examaned n Chaprer 4.

232 5TRAVEGH. TRADE THEORY AMND INFAMT-IMNDUSTRY PROTECTION
The government may, furthermore, wish to shelter an ndustey that s not vet competitve but
that has future potental. The industey mught be of stratege impectance or it mught be
competitive and socally henchieial m the long zun. The age-old arpument for the protection of
“memt industries” and the eather newer wwist of “stratemc trade theory” are. confusingty, horh
appropriate and inappropriate srems tor considenimon ina paper deabng wath antidumping

legslation,

They are appropiare beciose so many governntents o reality do mvoke antdumping ks when
protecting stratepic or intant ndusmies. Bara Gder aside, the legslanon clearly seoves s users well
i this atuation, so tong as rhe teems Sdumping” and “anri-compennve’” are defined broadly
. . . . ] -
enough. The argmments are mappropriate, on the othee hand, because by giving a company ™ the

status of “intant industry” or Ystrateme industoe”, the government bas o eftect deemed ot

*

worthy of profection [rom dl compention, not just unfar compenion.

In arher words, whether toretaners are dumping gf:-nds i that indusu}' O oATeE trjrnpuring it
normal terms s utnimportang: the decsion o intervene wis made on geounds thar involve some
PrOgnasncansn (or optiimism at the very least) contrury to the prevathng market view. It the

market partcipants bad had farh in that indusoee's furore competiiveness, finuncng would have

nol nmprobable) losing siveak, while divedpsls pwho bove less cash ar thewr disposaly are forced 1o quit

SLHMILLCE.

Based on simpie linguistics. soe might dispuie the nodon of a “company”™ receiving “fndosin” proteciion
En reulity there should be less dispute: the industries thae are gramed this protection are usually monopolistic
or Oligopelislic counpmanes.

1




been torthcomng o tend off forelen competition. The fact that the government has found i

necessary to atter protecton almost nevitably implies rhar rthe macker 15 sceptical.

In less developed counrmes, die marker nught be incomplete, rather thun sceprical, The issue of
“srrategic trade”, however, (s not applicable to such oarkers: the Brander and Spencer {1983;
theory coly apphes under laree country assumptons. i that instanee, an export strategy — or
credible rhrear of one — can dwscourage potentil compenrors trom enrenng a contestable
markerphice. This would presumably tase the rents by enough o ottset the implicit coses to the

COURy,

There 15, however, no currently protected industry m South Africa thar even purports o be a
birge-country producer, mthe sense thar they are, or oughr become, a dominunt world leader,
As Chapter 4 wili show, in tact, mose firms cluming wnadumpng protecnon in this counery do
sooon rhe (rroe) grounds of rheir mabilie to compere, rather than their mnherently superior
capabilites. As Kougonan (1993, p. 136) explaing, antdumping duties, which seek to tatse prices
rarher than increaze marker share ahove some critical mass, are logically incompanble with the

strarepic reade arguntents.

24 CONCLITSIONN: SEARCA AN BESTHOY

The Literare does oot appear to otfer any other conmneing reasons far proteeten. Academics
have creared models showing why dumping 15 an nregral part of internanonal rrade. They have
shown that continuous, sporadic ot once-utt dumping can be prevented by anodumping
lemslunon. What rhev have nat shown 5 that the socidl cases of being dumped upan necessarily
ourweigh the soctal benefirs. Wirbour a clear measure of socml weltare, this quesnon has

normative overtones that are bevond che scope of stundard economic mguiry.

The lesson trom liberal academia seems to be rhat all mternanonal rade should conrinue
unrestricred: the onlv provisos bewng thae ic s not ant-competitive and the sovernment has noe
speaitically declired one or another industry deserving of prorecnion for socio-polineal reasons.
Dumping, in orther words, 1s nor wrong i and of irselts if s only undesirable i it has undesizable
consequences. Even i a srandard defirunion could he agreed upon, rhere 13 no imperative, wirhun

the rheories prostered, o eliminaw all dumping on sight,. Providing populist jusnbicanons for

such responses, though. s the stock o trade of governments areund the world,




CITAPTER 3: ANTIDUMPING

“[Tlhe pragmanic defimion of dontping s whalever vou can get the Sovernment o acr againsi
yoder the gondomping law,” Michael Finger
[Antidumping: [How it works and who geis hoet, 1993

KEEPING FREL TRADE FAIR

The previous chaprer showed that dumping products mog forewm macker can be economucally
riatongi. knsotar as such dumpmg can cause hasm o that marker, there is indeed {1z Vimer {1923)
contends) “a problem in mternananal reade”. Legislarars acknowtedped rhis conturus before
Viner's senunal exposinon and bave taken care over the vears to protect their economies trom
the desrructive effects of dumping'. This chapter discusses the measures tahen by vasious

governments, and 4 more reasoned analysss of these acnons s made i subsequent chaprers,

[nrermaronally, ansdumping legislation must comply with 1the rules Tad down by the World
Trade Orpanisation (WL The WO has set owl the seopewathun wlhich dumpng can be
determmed and the scate of permmsible antdumping mewsurcs. Individual countries, however,
do not simpey ncorporate the WTO waordimg into their own lepislion - they pass their awn
lws that, while simitar 10 um. are invarsbly unigue in specifics and wnplemeniatian, s
agmuznire ot lepislanon amd courr audings allwws fora buas towards mauseoies that arc m pobibeal
vopue at the nme “Compurateee advantage” and “compefiion™ are not used 1s eeference

point:., or even pornts of interesr,

31 e GATL aNpare W

The Uruguay Round af GATT negonations formalised trernanonal antidumping policy tor the
fiest 1ime”, As was 1o be expected, mast of the recommended proceduces followed those of the
LS, although n a few instances there were ditferences (Stphtz, 197, po 413), With rhe
forcnarion of the WTO, Articie VI of the GATT (1994 was adopted. Since then, anfidurmping
fws and other “nop-tantt barers” bave become among the most contepnous ssues 1n
sfermational trade, although it seems unlikely that the WO will eastly change these rles in rhe

near future’ (Prosa, 1999, p. 30

"Viner (19213 roports hat charpes of dumping were levelled by the English during licabethan times and thai
L thie 17" cenlury 1he French acaised the Duteh of predatary dumping i e Bulkaus.

" The Tokvo Round agresment ¢ 1973-1979% wag not siened by ull wemnbers, whereas the Uniudy Round
i 1%86= 9494y s broding on ull members thanks 1o s WTO incorporson (WTOL TOUE)

*The very existence of the trade ralks @1t Doha for examole. depended srucially on reaching agreement about
even putting anfdymeprng oo e aeendsa,
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The sntdumping agreement 15 one of the fow sanctonwd by the WO inowhich o country’s
mosr-fvoured-nagon (MPNY status s complerely  gnored, The agreement fras  cerrain
substantive and  procedural rules which, of mer, afoe an importing country fo impose
antidumping duncs. It mportant o recogmise thar the agreement does nar segedee countaes o
erther have or implement antidumping lenslinen (WO, 20005 The subistantive rules aee that,
pussuant to 4 complete investipanon, anndumping duties may be imposed if ir s determined
thae

1) there are, o tact, dumped :mports; and

2y matersd mjury o the domesne ndusry has occuered: und

3 acuusal link between the dumping und the injury can been shown.

Dutnpang, as defined by the WG coecurs under any of the three defimuons expluned in
Chaprer 2, Prices below production cosis, prices below home-matker prices and pnces below
thard-muarker prices all qualify s dumping, Costs must be properly allocated  berveen
“administranve, selbng and geneeal costs”, and must inchade 3 reasonable amounr L for
profies” (GATT. 1994, art. 2.2, Furthermore, i any of these amounts cannot be determuned on

4

the basis of actua data, then “consrrucred values™ can be wsed. This opens the woay
mampulatien of anidumpeng as a reni-secking ool The “construcred values” can he
derertmined ina number ot ways inchdng the weghted average of the values of arher exparters

and, even more vaguely, “any other reisonable method” (GATT, 1994, art. 2.4,

The “determitation of injury™ tequirement allows the domesric industry ro ofter either price
Hucruations or volume Husnations s proot of imure. Thus inuey mught be expencoced ar the
wme of the mvestmboon or theee rught be the rheear of inury in the funure. In the Lattec
mstance, Al thee the WTO asks s that “speeal care™ he taken when deciding the petinon, The
pentioners also need ro show thar they have been “matenally injured™ (WO, 20010, By allowing,
the pennon to name more than one counfey, the group etfect of de alleged dumping can be
exumined. Finally, whit does and does not constitute o causal ink between the nwo s abso letr ro
the discrenon of the authorines ([GATL, 1¥M, arr. 3.50 Chnee the determinanon has been made,

authorties may choase 10 prevent the sale of the dumped soods, or to unpose dunes ra case

the prce ro “tar marker value”.




As one-stded as the mules themselves may seem, Ioreipn producers and ol consumers do ger
some profecron, albeit indirecily. The procedueal requicemuents codate mamly o rhe franspareney
and objecrivity of the invesnmting ausharice, INor only must both parmes be kupt intarmed af
the detuls of the mwestigation, but the public must also be kept updared on the duranon of the
dutics and the colleciion of those cevenues. Penodie reviews ot the tndiags are recwced and no
duty can be imposed tor more than bve vears wirthour such a review. “sunser dunes”, which

Lapse auromarically atter a shorter penod of time, are encouraged (GATL 1994, ar. L,

GATT prevents the mmposition of any pumtive dameages @alihough retroacrive duties are
permirted) and a povernment may oot impose tantes which would mese the prce above the “tue
muarkut value”, In fag, rhe “leaser dure® nule is recommended, whereby the duty imposed i high
enough to prevent @ “iarorml mjurny” aading, cven iF the taal oureome 18 below the “far
markuet value”. there 15 also a de ey vude which allows anndurmmpinginvesngahons to proceed
only 1t the dumped imports construie o signifcant percentage of marker sales, Most
cticouragingly, though, the current agreement does wway witl the exporr restraint arcangements
(such s “voluntiry expore resreunis™ which became the protectionse measure ot choice n the

1980 fsataat and 1aird, 1996, . 12249

By codibning the mles and procedures to betollowed inan antdumping investganon, the
GATT and the WTO have prevented wade-scale abuse of rthe free-reade system. However,
different countries” s eesult o diftercar tnterprerations of “acceptable prucnce”, so these are

avlysed 1 preater detal to undeestand che proctical vitects of thewr implemenranon.

3.2 UNIIERD YAV ES

South African antidumping kgslaton cannot be studied 0 solanon. In modern economic
discourse, the systems and procedures follwed 1n the United States orten tike pride of place.
This s neither because thev an: the aldest nor because they are the maost admirable, Rather, it s
hecawse as the largest player o the weeenanonal trade marker, US polcies are the most
importan o foreign esportecs and also the cosesr thing to a “standard™ implementation ot
GATT and WTO-comphanr rules {Sthicz, 1997, po 413 LS ceonomists and lwamakers are
narurally the first v implemenr, commend or enficise any aew developments in the feld.
Furttiermore, Sowh Arrcan anndumping aothonnes rr:gulurl}' ask thewe US counterparts o
edupcaie Joval teclioordiy e Siest iierineionnd prichie lf:HTT._ 1996, P B Y o auuih

Atrican developments mushs thecetore be interced From corrent LS legslaton,
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3.2.1 LEGISLAITON
Viner (1923, pp. 239-274) nowes that anndumping lemstinon o rthe US grow from e anti-roust
legsbarion of the lare 1800 and early 19005, Tt was gradually mtegrated ioto manstream rade
policy via the Sheeman Act of 18M und the Tadtt Act of 1894, but was Orst explicitly
mentwned ondy in the Revenue Act of 1916, It was the Ancdumping Proposal of 1213, though,
which resuited in a fuilv-fledeed Anndumping Act heing instituted in 1921 The rantts structure
delineated i this act culminated 1m an expanded Tantt Ace of 1930, whose Tirle VIT laws form

the busis of madern US anrdumping regulations (AD Manual, 1998, p. 31,

Althougl this early legslation saw predarory dumping as s main farpet, fow ceconomists were
convinced by its sincerity, Fthoer (1982 p. 4880 tor example, quores Harberler (1937, p, 300) as
saving that “this sggressive foom of dumping is the specrre aten used 1o frighren public opimon
it amposing tingks”, The tocus of the law soon changed from compenton policy to trade

policy and, according ro Mastel {1999, has remained so cver since.

32.2 PROCEDURES
In 1979 the US radically rewrote s antdomping laws (Statger and Wolak, 1994, p. 331% Under
the current legistanion, a “determination” (Le. a finding that the accused s guiley) requices twe
criterta fo he mer betore duties can be wmposcd. Tiege the commission has 1o be able o
derermng that the mmpocted goods were beng sold ar a price which s “less than tur value”
LTIV, and second char the firms fling the peanon are indeed being “mjured” be the dumping,
According ra Staiger and Wolak (1994, pp. 34381 the sotire process typically rakes about 300
davs 0 complete, This comprizes 1 deasion 1o commence (20 days), a prefimnary injury
determinanon (43 days), a prelunmary LUUFY deteerination (115 daysi, o final TRV

derernunation (75 daysi, and 2 finad injury determunancn (73 das),

The Inrernanonal Trade Adnunistration {114), which detcermes whether goods bave indecd
been dumped, and the Inteenarionsd Trade Commission TTC), which deteemines whether the
dumped goods have caosed mjury to a US industry, investigete the petrion jomtly. 1f hoth
agenctes tgree, then an anndomping duky equal to the dumping margn may be ordeced on the

“unfarlv-prced” mmoorts (Moore, 1992, pp, 4504310

' This was upparenity donz in an effort to tighten the definitions and legal reguitcmcitts 56 as o prevent abusse
ol e svslem, Ironically, anti-danping petitions have incressad. not decreased. i the twanty years since
then.



3.23 SrATIETICS
Dhae: tor the 1979 revamp ot the law, most dar sources now sphit the US's antidumping cases
nte pre-1980 and posr-1980 beures, Strkingly, the situanon seems o have worsened, rasher
than improved. The data m tulle 30 ure tiken from the Cnred Stares’ inrernational Teade
Commission (U8 ITC) records, but the ¢ategory speofications are the author's own (of.
Appendic 1), Lased upon the product descriprions filed by the petiboners. Most of the
categories should be self-evident, bur or s amportant to emphasise that some of the
caregorisarens are subpenve. The dmsion mte “Consumer producrs” and “Manutacnred
producrs” was made by asking whether the producr was likely mo e For fmal or intermediare use
respectvely, Also. many ot the rechnical reasons for unndumping (AD; duries not heing
imposed (such as “Heyeoted due oo imsuthoent imtormarsn” or “Insygrlicant injoce™) have been
grouped into thewr closest correspanding caregories, Fmally, i should be noted that the US I'T°C

chose nof even ra wrkite mvestigtions on 107 ot the 1019 petitions filed hefore 1980,

O Chemical & | Conswnec | Mamifactueed | Metabs & Wood alde. &
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Toazie 30 PRE- 1980 ANTIDUMPING TNITIATIONS [N THE 'S

Source; Thala extracted from US [TC. see text for categorisation.

Munutacrured products represent 41% of the petinons filed betore FX0, ver ruefls were levied
i only (8% of those cases. The high rate of @ithdrawn petthans o the metals and minmg

secror S0y

!

15l notable, The false charges of dumping in the wood products category (70%)
18 reason for worry wd will be studied farther in Chapter 4. The ongeing US/Canadian
sottwiood lumber disputes (the most recent bawing been resolved in 2004 10 Evour of Canada)

lusreate the poteneal For the use of dumping chureges in short e oroecnunist gumes and

aAlstr the posaibulity oF reverse -damping by the nccuser.




Before L1980 the US's antidumping lemslation was remackably vague and the implementanon
procedures were cather Lo Ve wording of the lww alowed tor wade discretion on the part of
the: commussion investgators both as regards “dumping” and “injury”, vot when the records of
the US T1C ace exununed, 1t s tound antdumping duties were imposed w less than a quarter
(23"} of 2l peritions tiled m the fiest 68 years of the Lrar (rable 3.11. From 1980 o 1999, a rotal
of 788 petitions had myvestiraions ninated, of which 4420 resulted i dunes”. Figure 3.1 below
shows how the number of pentions oomvarably colated o the manutuctuting cyele, whoch leads
the general economy by owo or three quarters, The invesnganve delay rhus combines o provide
protection with almost exact pro-cveleal mming, This observation is corurned g o the followang

chaprer, where questons abour the efficiency and objectivity of tilings are rused”,
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Source: Data exiracted from US 11C

3.3 EUROPEAN UNION

Veagelers and Vandenbugsche (1999, po 3) argue char the EUT legislanon’s focus on the mury

requirement rather than the dumping requirernent marks 11 as sniticantly ditferent from thar of

the US. They nate (p. 7} three condinons that must be met for tirms to tile st under the ELs
annidumping rules:

[, The EU firm or fioms lodgne the complant must have morce than halt the total EU
producticn,

2, There must be a positive “dumpisg macgin”, such that the toregn brm's price musr be

lower 1 the EU than v ts home marker.

" There is some inevitable overlap around the end-periods of these figures. since investigulions are aluost
never compleled in their vear ot inimion, This doos not oTect Lhe concluswns reached, thoogh.
" The LS [TC does ol report e post- LU0 siadisics 1o a8 moch delail 28 drwse from before 1380,




3. There must be a posttive “uey margn”, such that rhe foreen firm’s price muoest b

lovwwer in rthe EU than rhe complunant’s praces.

While the rechmal detals of EU wnde Tegslanon are similar 1o those ol the US| the effects of
their implemenration have been guire ditterent. Meszerlin and Reed (1993, po 1566) sugzest that
this is hecause the gap hetaeen trade policy and competibon pobey s even lacger in the BLU
than o the US. Implicir in all these rbes 15 the assumption thare the “forein Aem™ 15 from
aurside the ELL Ancassocuted nonoo s ehat the cules are almost impossible oo implement when
te “dumping marmn’” s ditterent in ditterent cocnrres. Trade warthin the US has been
unrestricted for long enough ro allow the reasonably free Aow af produces, so the law of one
price tends to hold more gulady o dhat country (Elmshie and Mbtherg, 1996, po. 6475 With
the EUs focus on the “injury nuepin®™, dus becomes o rather wnportant sssucs how many
producers need to be “unured” hefore the muey margo s hwh enough tooallow dunes to be

improseds

The anginal “T'reaty of Rome's “vommunity mteecst” clyuse required antidumping investigators
to fake nto account the diverse interests of the EU then EC) economy as 2 whote, This was
repularly endermined, however, by the invesngators who woold make passing rererence to the
clwsse warh some bland noo-sequinie such gs: “the cxstence of at least one TE producer 15 10
the leng-term aterests of the BC consumer” {Messerbn and Reed, 1995, po 15660, Ar this pomg
the dscrepunces between the practice of the low and the spinr of rhe ks should dishearren

even the most accommodating 6f eeonomst theonsts.

3 BOUTH AFRICY

LThis paper ume to amprove the legshation wsed by Sourh Atowan antidumping authonties. The
reasn for trowling theough the internatonal leae books s that these mweod to provide the
toundaton ror SA daws. Forthermors, ooe trade laws must be acceptable (borh lemally and
ethically; o our trading partners f we are 1o connnue operanng e the olobal markerplace.
Untorminately there i3 less academic research on the Sourh Atrican sitoation, and a lor less
statistieal informanon from the South Afncan authoenes, The following secnons shauld rhus be
read with the usual servarr in mind: the theories are uncertan and the dara mighe nor be perfecr.
Nonetheless, rhe snereasingly mrmsive and  ane-comeative Formar of  Sourh African

anndumoeng fepislanon shoud be readity apparent.

o
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341 LEGISEATION
south Atrica has one of rhe oldest anfidumping statutes e the world, davng from the Customs
Tartt Act (N 26) oF 19148 bowever it was pieely used betore the dismantling of the counery's
pratectionist import-subsfiration measures o the [990s /BUT, 197, pp. 431 The eurhest
lepislation defined domping as sales of impocted goods wt prices Delow the “rue current value™,
suggesting (sec. 7) that poces of the goods i the dumper’s home marker may have heen
disrorted and could not be relied upon for 2 derermination. “Value™ was thus very sulbjecnvely
detined, 1o rhe extent that the Governoe-General humselt hud o deterenine the dumping maren

i any cic where a thicd-marker price needed o be wsed o esnimate value.

It dumping was tound e occur then injury was presumed and the authorines could prowvide
protection by msnmnng 2 Juty up to and mchehng the dumpmg margin, thoueh not exceeding
15%0. Not unly were the authorthes not torved to impose a dury, they also had ro give ar least six
weeks' notice o the Government Garette berore any dury became eftective (sec B). Thas
prevented spotadic dumping trom being prohibied and thus protecred consumer wnterests. The
teason the lepislanon was only raeely nvoked is clear: ot etfered birtle prorecrion and did nor
otfer v quickly. Indeed, ir took seven vears betare the first reported enactment  against the

dumpang ot Austealan Hour (prochimancn oo, 83 of 1921}

The Board of Trade and Indusrees tharwas constinured in 14921 had s powers exrended in 192
(Act no. 28, as amended w1924 and 1944) to make rulings on all manaer of wanfts and teade
pubcy, The ongnal intent was very much in hoe with modern competmon polwy eather than
mrade policy per sz, since the Board hud o report explicrly on rthe likelhood of success of the
wilustry raomg forcign competition both walh and withour government support. Iralso had
cileulate the cost to the ecuncmy not only from the state’s perspective, bur i terms of “the
probable cast borne by fhe commumiry” (sec. 26v)). This joint duty was made exphot in the
1944 revision {Act no, 19 where the Board was to “cnquice mto and advise the Governmens”
(soe, WY, sader adu, one

() combinations. irusts. neuopelics and resteans of trade tewding o the deoroment of the general
intergst. espectally by resincting produciion or Wialnkuning o sisiag prices, and e prevenlion
thereol.

(o) the dumping of imponed reods wherebw Lnran industries are Likels to be unfavourably affected.




While this nregrafon of compettion policy and rrade poliy makes econome sense’. the
antidemping acts cied in Sonth Arica suffered some inberent conreadicrions. Thus anndummng
duties themseives routinely resulted m Yresteanes of mude o the detrrment of the peneral
interest”. Not only did the ommibus Customs and Exeise Aot Noo 91 of 1964 fwhich deters o
the Hourd on Tantts and I'mde Act, where appropriate, and forms the basss of modern Sourh
Arncan commercial policy) retun these incongnubies, i also worsened matters by expanding the

defimbion of dumpimg and reducimg the importance of the “gencral interesr” clause.

Between 1964 and 1993, numerous amendments o the aces meant that “dumping” erew o reter
o any mport poce (before tuxes bur atter discounts and rebates] below the sae pnice - the
exporter’s home countey orn tie absence of such g price, gither:

. DBelow the Aighest comparable export poce noany third countrys or

2. Below me orustrncted (ratner than acmaal) cost of production, ncluding selling costs and a

reasanable protit.

Tne government’s objective had clearty moved away from prorecting compennon and socery’s
besr nterests, to protwecting only the interests ot loval producers, The Board's exphar wm o
“promate ndostrial growrh” allowed (0 o investigute, onoits own aceord or by roguest, “any
matrer which affects or mag atfecr the trade wnd industoy™ of South Atrnea or the South Atncan
Cistoms Uinion, L will be noted thae dvere wis no injury requirernent and none of tne GAT
de sy Tuics. Sechon 17, "Preservanon of seorecy” wholly nnlitied rhe GATTs rransparency
requitemenrs oo, Lne 13% maximum duty hud been abolished and the Board's decision was
not open o aepcal. Therewas also no reference ro any of the standard anrdumping concepts

sueh as “matedal inuee”, “dumping margin” or even “causation” (BT, 1996, po 23

In fate 1997 the Bourd uhdensvent a major upiieaval as e Department of Trade and Industry
revamped ws divisions and rhe supporsing lemshiton to tollow WECH dircctives maore closely,
Ulie: resur of s was 3 new head for the Board (Leors Blumbere, who was the maost frequently
cired Sourh African wurbority on antdumping, even betore here appomtment) and a new outlock
wiich emphassed the ssue of competithon more than previously, Changes since men in
prarticulr the Department of Trade and Industre reorgamusation in 1999 have kept the Board's
rade-minded compaosimon and most wdeements bave made ot least passing reference ro levels
of compention.

This will Be expliciily arsoed o Clamer 5
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Adthough the Board now refors exclusieely to the WTO mles tor pudance, the South Atncan
legslanion described zhove is snll in esistence and the mplementunion of the policies has
changed very Iile. A the date of wrinng, the Board's supremacy s not in doubt, bur s
objectives are detimnvely in mransioon, In parncadar, o reader of the Board’s judgoments wall
notice less stress beng olaced on the presumprion thar lower prices equare ro untair rade and

less use of antidursping powers s e dadons against foreign comperiton.

The Board's own “Gude to the policy and procvedure with repard o acion aganst unbor
nrernational rade pricnces: Dumping and subsidies™ (BT, 1994) and its annual eepores (BT,
196 and 17 mve a good understanding of how the law s actualiy implemenred. While the
docurenes anly disnngish mirequenty benween antidumping duties and countervaling duties,
this paper s concerned exclusively with the former. The larrer by defiminon invalve forein
governiments  rather than just foreign businesses. These documents sumrest that  the
implemenranon s been borh hetler (more precisely rechiud) and worse (more predicrable

outctmes mean mcee targered abnese) than the legiskibon selir

3.4.2 PROCEDURES
T'he pracess eequired o nitiare, investigate andampose antdumping duties on imported goods
i5ocomples, While the Board ot Tantts and Trade has an ongeing consubtanion sk the
covernment 1o simpldy the procodures, the process remains “veey comprihensive and e
conswrng (REL, 1996, po 4) The four steps are decepteeely straghtforward: 1) a petition s
completed by the applicant 2} the penition’s menr 1 assessed by the Doard; 3 a preliminacy
derermunation s nudes 4+ a final derernunation s omade BUL, 1997, po 1) Each of rhese,

; : : — . 8
owerer, 18 cpon to subjectivity and informanonal asyrmmerry.

The pentan irself @ the Hrst point of ditlicubey, despire the sonpleity of obraining the Torms
(they can b downlouded teom the Internet) and help with complenng themn (gudance in
collecting the intoomancn & ottered by the Board itselt). Fuestle, the permoners musr consoure
i rnaior proportion ot the tonl domeste production”, The ruies side wirk the petinoner here
by excluding trom the “domestic production™ all local Hros assocuated oo any way wirh the
alleged dumpiny, or parties ro o BTT, 14, po 6), Then il deruls abowr the penticner. -he

mrporters and e ailegedly durnped products are required. These include inforaanon about the

* These probicins ure discussed further in Clapter 4




market share of each party withun the conre Customs Eroon, the current and projecred marnover
and protit Agures, and the pentoners’ thouphrs on other facrors detomenral fo ther market
(BT, 1994, p. ¥ In the interests of Burness, these views “musr, where possible, be

.

subsruntated by documentary evidence”.

Onee all this bag been recetved, the Board will foermnully sccepr the petnon by pubhsbong a
public notwe of the mitatton i rhe Cavernaent Crageits and wrining to all parties known ta be
concerned with the producr, From this date, all mterested parties will have 30 davs iplus 7 days
tor deemed postal time) within which o respond. Should no response be torthcomng, a
nrchrnary or cven fnal dererminanion can be made immedmecly (BT, 1994, po 115, The
“interested party” detinon weludes only the product’s forergn exporters. gherr government,
domestic wmporrers amd other producers of the produce Srekingy, oo labour unions,
downstream wsers, local governmentr, reade lobby proups or academics are tncluded o thes hst,
although the Board asserts thut evidence [rom other orgisanions s uswally consudered (BT,

persomi] correspondence.

Lhen, the investiganon proper beons, At Ay st L‘]ur:ng the wnvesngation, the Board may
decide that “urgent achion is justified o prevent materal inuty being suseined” by the
domeste industey! and can ymplement a proviswnad antduompme duty oo the product, This 1s
automatically in place for siv months fath three mone extensions at the Board's instance) and
reguites no ministerial backing, No regard is paid to injueies sulfered by the imporrers durng
the investimation. Shoukd the fnal duty be lower ehan the prebmuosry duty, the difference wiil be
cetunded (BTT, 1994, p. 14 The investgaton may aiso be abandoned it the accused dumpers

offer ro end rheir dumping by cusing prices, or f they o out of business,

When derermining whether dumping bus taken place, the Board delermines whether the foreign

price i set by “normal murket forces” or non Whchever of the detimtions of “dumping”

crarnmned in Chaprer 2 apeears releviant muay then be followed. as the Board allows torem prace,
£ Pr ¥ ag:

¥

costs of production, exports to third countpies and even “expoet prices from any other country”™
to he used (BTT, 1994, p. 13). The finul duty imposed s then the Board’s derermunation of the
lesser of the dumping marmn and the amaunt sufficien to remove the material njuey. Thes fio:d

/ : =l 1
recommendarion s osenr to the Mnster of Trude and Induseey sehe: wall either approve the

doosion of totum ot for reconsideranon. The dury mav be impaosed ctther unmediareds or

" And 1he Mimsier of Apmeuliire in e case of primany agnicalineal products,




rerrospectvely and mav have 1 set end-date, be phused out over nme, or have no cnd-date

(BT, 1994, p- 170

343 STATISTICS
In the ght of viernatonal sancnons and the plethora of government incentives, supports and
aud schemes that caddled South Afeican producers during the iselatienist vears, there was little
nced for anndumping chaeges to turther protect the local industry, and very tew were iniriared
hetore 1992, This s the warershed year far the BTT. wirh the Dumpmg Invesnganons
[irectorite being establshed in the Pepartment ot Trade and Induseey (BTT, 19940, p. 9). In rhe
rine yeirs from 1995 o 2003 {15 happened elsewhere in the developing world), anndumping
wutianons rose to an average of 18 4 veawr, of which 12 wsully succeeded in having duties

imposed (see rable 3.2 betow).

1905 1890 197 1998 1y 2000008 it b 2mz 2003 Average

Inhanons 16 35 23 41 16 21 i 4 & L&
far %o afunrdd)  (10%) 3% (9% (16%)  (5%) PRl @l (1 (%) (7%)
Impesed 1 ® 14 14 34 13 5 15 1 12
far % af surdd) [P () (TP (%) (1% - (6% (el 7% %) 7%

TABLE 3.2 ANTIDUMPING INVESTICGATIONS IMITIATED AN IMPOSED BY SOUTH YERICA
Source: Data extracted from WTO (2004

One dramatic shitt shown in these bpures s the fall in ininanons from 2001 onwards, It s
unclear wherher this represents o change in attitude or sumply reflects the sudden Fall w world
tride atter the bursting of the dorcom bubble and rthe Sepremizer 11" terrorst attacks on the
LS. Either way, the surge dusing the 19905 was so unexpected and sudden thar as lare as 1997, a
PriceWarcchouseCoopers advisory document prepared tor the US government o US exporters
(bused on 1995 intormation) had only mwo sentences regarding South Afncan antulumping

ACTIoNs;

b wendeney 13 w2 protect oo indusiny throneh ordimary cusioms duties where this s considered
warrined, only a fow produciz are subjecl o anfidmnping diies. These are wsually applied as a
temporary measiee pendme review of the rale of ordinar customs duty

Price WaterhoseCoopers (1997

The Bourd’s own wnterpreranon of rhese smatistics 13 that gurrent number of antdumping
petttions and hindings is the correct equilibrium, brought abour only because the Bourd's poliaes
and procedures are more use-friendly, and because other overtdy protectiomst supports (e the
GIIS) have been removed. Twao other views could be raken of the morcased use of

antdumpmg protection, though. Bither businesses are resormng to provecnonst lemshton as

k]




thev hind themsclves contrunnng more compettive foreign penducers, or foreign praducees
may acrally be raking advanrage af Sauth Africa’s newlyv-opencd and eather foynle macketphece
to vump their excesses. Inoall nstances, however, 1 seems thar producers have come to
unaerstand the power of the leptslinen since foreigners bepan to wse o ncreasmgly agnst

1her.

35 CONCLUSION: MISSION NOT ACCOMPLISHED

Fuenof all the Board's inguinies e fully open to inspection fwhich they are nor), there would
srtt Le nsuthicient dara o derermine the causaliy m the anndumping heom. Te shouls e clear
trom rthe teregrang discussion, however, that the prmaey (it por the only, beneticinnes of
antidumping legistarion are those producers who can convinee the authortries of thele need for
protection. In rthe absence of predanon (nlentonal or acadental), consummers are abmeost
certanly gomg to be mude worse off by the mnemitible nse wn prices: There 5 no expliat
consideration of consumer-mterssl in any anfidumping mvestigahon, in South Afoica or

elarvhere

Adamonally, anndumping pobicies are far rom compenton pelicy equuvatents, even when
dealing wirh 4 clear-out case of predation. A W9 US submission to the WO argues
approvingly that “the antdumpng sules are ot nended a8 a remedy for predatory pocing
practices of Arms, or as a temedy for any other povate anti-compentive practces typioally
condemned by compentnng lews™ (quesed in Lindsey, 199% p. 35 The submussion gnes sa far as
ro say thar neither consumer wollaee nor allocanye etficiency aee, or shoubt be, the focus of any
Us anndumpimy legshwon. The South Atncan authennes apparenty agree. The tollowing
chaprer armues that the anfidumping keepslation consarures protectinnmism rather than prarecnon,

an rresistble rempration for even the most virtuous businessperson,
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CHAPI'ER 4: PROBLEMS

“Aanencan chicken leg quarters are being olfered w he saine price as they are sold dowesheally. ™

“A reconsircied price . may assist ol ihe pouline indusiry s anndumpime applicaiion.”
Zach Covtzee. Southern African Pouliry Associalion executive dirgctor
|Business Day. March 29 1999 p 3|

WIIEN FREE TRADF Is FAIR GAMFE

Wirhun this paper, the case for free mrade has been made, rhe ssues over which antidumping
sarhanties tret have heen weased out and the lemslation which they have at thar dsposal has
been found ro be lacking. However, we have not ver thoroughly demalished the case tor stmply
ankering with 1he corrent rules eather than overhauling rhe system rharpughly. The aim of rhis
chapter 8 to show why such onkenng 15 o flewed non soluon. tris the very existence of the

legislanon, tather than just its wording, that allowes tor its misuse and encourages abuse.

In theary and in practice, in South Afeca and elsewhere, legal loopholes winck otter businesses
an easy opporfunity (o ondermine comperitors are hiemg cxplowed to the detment o
consumers. Alee Eran's departmenral restructure i mid-2000 exphcrty ser abour “achieving a
farr, ctbicient und compentive marketplice for domestic and forcign bhuzemess and consurners™
(Business Day, August 24" 2000, p. 2 buranndumping duties run counter to this noton . The
chapter bemng with a number of theorencal arguments agunst the legislition, These ure
followed by a section detaling unpeefections n the implementation of the lemshaon, Fually,
some practical commenes will be made on the legistation’s abuse by lobbysts and the unerhical.
L1 LEIEORY

The theorencal armemenrs against anadumping duties may be split into teo broasd groups:
eftiiency and equity. “The Former argue that an ann-dumping duty s an asnecessary, selt-
mmposed cost on the importing country's cimizency, Apart from the clear waste of ortherwase
productive rescurces (in the Form of Levyers, government officials and the nme mken by
businesses o pursue or prevent the antidumping dutyl, there are hdden costs et rorm of
forrone consumer surplus, and an ineresed business rsk arraching o borh the dumper and the

anfid UM|IEL,

I z 5 x dr| ¥ W W i s -
Although (he international legality of “begpar-thy-neighbour” policies 15 debatable. it 15 presumed obvious
ehat the legislanion is oL frrerded w benein Inreen cimizens. I wall be shown lader that despite this. fereign
citizens may be such policies’ onby beneficiaties,
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To oppase the curcent system on equity grounds 15 to disagres with the underlying assumption
thar actiong taken agamst forvigners must be gond for tecals and vice-versa. Returning to the
explamations mven in Chapter | of this puper, we see that both groups are essentally of the
apinion that mercanthse rendencies are no mote approprate i a modern hberad democracy

than they were two handred years ago.

4.1} TRADRE-REDUCING AND INEFFICIENT

The WO 15 creditably aware of annduomping’s newative eftects on world rrade. To this end, s
expluned previously, many more requirements (including sunser chases and de s
restowtions) are now imposed apon countoes wishing o wse this legshinon, Nonetheless, the
widespread use of antdumping procedures has had a severely neginve impaet oo rrade, wath
Prisa (1999, po 17) esomunnyg that the vatue of US imports trom countries agunst whom a dury

s levied tell by approsimuazely 30% in ward of the three years shereatrer. Even wlien a
serflement was reached, 2 once-off fall of abour 60%% occurred. In short, there 13 lirtle daubrt that
anfidumping lemskanon has been very effconve at srapping she entey of cheap goods into

countnes. The question i whether rhis iz 4 pleasing achievement.

Tavares (2001, pp. 10-11) reporrs rhar the mast complere US smudy of rhe welfare effects of
antidumping  was that ondertaken by the Intermational Trade  Comnussion (the Us's
anhdumping cegudater) o 1993 Based oo 199) bgures, 1t was concluded  that anddumping and
countervaling durnes resulred 1n $.6badlicn of losr weltare (or 0.03%0 of the UR's GDP that
year;, The commussioners deemed thes o be ircclevant, however, since the function ol
antidumping biws 1s “to protect tirms and warkers enguged in production activines” so that “rhe
economic benefits of the remedies acerue to produterﬂ, and the econnmlc costs wcme 1o

consamers.”

The inetticiency of rhese acorucd costs 8 somenmes nudden, in that producers and consumers
alrer their hehaviour in antoranon of wnport restricoons, rather than run rthe sk of Lawsairs
and bad publiciry. Reitzes (1993) analvacs howe frms respond to the threat of an antidumping
mvestiganaon., He Gnds {p. 731 that simply having such legslaton avalable reduces the risks of
nverpraduction for domesne firms and mereases the counmy-nsk bor Foreem hrme, Thos both

parfies have an mcentve to reduce trade with zach other and tocus producnon on thuir cwn
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domestic markers, The dernmental impact of eoncouraging local prodoction st because i g

loval and discopeaging Foraen productton juse because 1t 15 foregn was examined in Chaprer 1

4.1.2 WEILFARE-REDUCING AND INEQUITABLE
Cxtending the Caves and Jones analysis trom Chaprer 2 ro a two-counrey scemanto, we see agin
thar dumping can detimtely occue. Following Lindeer {1991, pp. 166-167), mrernanonat price-
diseriminarion may resubt, legally speaking, in products being dumped ubroad. It s important to
note, thaugh, that there 12 httle evidence that thes situatton reduces she weltare of cirher couniry.
The aforementioned analysis showed, for exsmple, how the peoduct’s manutacture might rely
upon the monopoly's ditterentid pricing stearcgy. The simple extstensce ot . price-discrirminanng,
monapoly, n other words, 5 nee proot moand or selt thar a charge of “Aeeier dumping”™
shoald be wpheld. Figure 11 (below) 1s taken from an acnml dumpmyg case involving phone

equipment for srmall businesses, which was mported from Japan into the LS.

In Japan P In the US

Q qlapan

FIGURE 4,17 THE PRICE-ZISCRIMINATLNG MONUIPCIST
Sowrce: Lindert 1991 po 167 (adapted)

The importane Betor here sonot the guanity (g sold in cach coarker, but nidher the price
elastiony of dermend. The profit-masmising price (p), where margimal cose (M) equals marginad
covenue (MR, 1s necessarily lower in the macker with the mote elastic demand cueve (DY In s
example, that market s the US and she Japanese iems arve, by dehninon, dumpang on the Us,

For this eeason, the 115 TTC mucde o Jumping macmn determunation of 120% w0 180% s, urter the
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Japanese, Tasvapese and South korean companies i gquesion had eused thewr US marker share
to over 6075 Some iMpoctant cerensions tor the general case cun be interred trom this simple

Tgouvian analyses, rthough.

Firstly, the US rmarker has nat explicitly heen assumed 1o he perfectly compentive, so the entry
af the toren producer 5 nof necessardy anp-compentive. To the extent thar the phones are
cheaper than US produced phooes, the unports are rasing the elastcity of Dhe. tor all US

producers, which by all accounts s unproving competinon.

sceondly, the wmports are “inunous™ onby i that they are ncreasing levels of competmon and
thus towerning prces tor the US producers. The situation described makes no unduly shoct-run
assumptwins, suowith an approprste ATC curve, continuous dumping rather than predarory
dumping, is possible”, This benetirs all consumers and is deraimental anly 1o producers wha are
uncompenive. In fact, since the curves show cosnorme rather than accounnng costs, overall

welfare levels in the LS must bave osen.

Finally, historteal facts aswde, nothing i the preceding example required that the dumping fiem
he forewn. In theory, oo assumptions need be made about which counery the munufactueer
comes from, oore direction in winch rhe goods are shipped, since rranspoet costs are raken as
neglimble. Imagine, then, rhar the siuatiwin in the above diagram were o have involved a U3
firm selling phones in the US and Japan. As bofore, assume that che phomes sold fur o bower
price 0 she U'S than i Japan. This would have caused no US disconrent and there would have
been no government decree of untawr promg in the US, Ir would {correctly) have been seen as
regular trade, selling from A low-price region nto 4 high-price remon, equalising prices in rhe
pracess. Bur the o stuations have wdentical effects and 1F there 15 any reason tor beheving thae
dumping by the Japanese 15 harmtul 1o the U5, then “reverse-dumping” by a US fierm muse
logeally be equatly harmitul. “The anvdumping laws as they currently stind targer only toregn
tiems and ignore the wlenheal reverse case as g non-tssue (agan, correctly). ln short, selling more
cheapiy 1 the U3 thim overseas 15 seco as aceeptable fora US fiem oo do, but not for a foreggn

b

- The follewing ciapier wiil expliciti note that it is vital for authortics 10 cnsere tha: predation is oot
DCLUL g,

" Okano (197%) makes 2 similar areument, asking why i is accepiable for US lirms to sell i soods nare
expensively outstds the US. but not for foreien [ienis to do wo.




The inethiciency and mequity then conspice to caase a turther problem: foreen companies
mughr well henetyr entieely te the dermument of local consumers. Veugelers and Vandenbussche
(1999) exarmine the meenitves o iems to Torm cartels whea taced with (EU-nvpe) anttidumping
kivs. Based on g numencal simulatien model, they find (p. L) ehat tirms prefer ta simply form
carrels with the domesnc “compenton™ rather than rong o debne and entorce thetr respecnve
anrdumping eghts wthe courts. The extear of this cartelisation can be g full domesae and
torewn cartel, when firms and products are relatively homogenecus. Given that producer
Iobbies are generally bemer resourced nd organised rhan those of consumers, governiments
almast absays tocus therr invesnginons on producer surpleses cather than consurner surpluses.
The extsrence of an anndumping law then becomes meot (po 26) since the callusive price sething

s ndstmgushable from government-cntoreed price cqualisation.
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Anndumptog duties do ner ensure either equity or etheeney, and shere logedd ancmalies can
appear xenophobic. An analysis of the decisions taken by indwidwal ITC commssionens during
the 1980s (Moore, 1992, p. 464) shows thar imports erorm less-developed counmes in indusrnes
with low-wage workees or low proiit levels were the mesy likely to have anr-dumping daties
imposed. suggesting 4 consistent bas, lmpotantly, it was found (p. 465; that cach commissioner
“systermatically favoured” his own constituencies: the low regquires an chiective deasion of aule

or innocence to be made in what are often complex and mubi-tacered cases.

The chicken-parts ndustry i3 an nstructive example in how complicated the cases can be, or
become. Chicken parts now have a 505% AD rmaroin, despite the Fact that betore the meiling ull
Sauth Agrican prodocers bar one bad been mukmg protirs. It was the loss-makme producer
Ranbow Chickens, the country’s largest; that imtiated the antiduenping applicaton, although
the company had been rmaking losses tor a tew vears already. Presurmably those losses were 28 a

result of something other than dumping Business Day, February 1 2000, p. 8).

studies abaut the wdustry pownted out thar South Atrican overhead costs were tac Tugher than
those in the U3 or UK, and thar “consumer preterences” resuited in different markers {Buangss
Day, May 257 1999, p. 2). These ditferences relate primanly o the cars of chicken preterred by

sauth Afncans ‘muanly dromsticks and les quarrers! vis-a-vis. dmeocans (inuandv breast and

whole ciuckens). The resulr s thar demand for chicken drumsncks and leg quarters 15 lower in




America than in South Afnca Toces of those cuts, bowever, doe not lower in Amenca, but have
couilised, a5 standacd invternanonal rrade cthenry would predwr. In oorder o prove the
antdumpang churge, the South Afrcan Pouliry Assocmtion’s exccutive director (Business Day,
March 29" 1999, p. 3, has relied on o reconstnected price, whereby the anddumping licard
carimares what the price in the US mught be, were 1t nior tor the ditferences in consumer
preference, The bourd™s loge appears to be that with US poces swangely low, dumping &

F A - Fl
oecurring because it wodd be accurnng,

A turther issue s how an industry i which locai production grew by @ per year while the
import peccentage dechned (Business Dy, Feb 17 2000 po 2} could be “imured” by dumping.
The explanaton rebites 10 one of the key ssues m the ant-competihve nature of anndumpng
charges: a single firm may represent the enonre country when living chazges, while an ennre
country can surter when only a single frm 15 found gty of dumping. As descetbed i Chaprer
3, penhioners must vonstituke “a mior proporton of the otal domestic production™. However,
no producer wha is rebated o the alleged dumper (etrher the foretpn exporrer or the domesric
importer) may be counted as part of the “domesne producton” (BT, 1994, p. 6). In ndustries
where many producers eely on some level of mrernational trade 10 smeoth local demand isuch
& foodstutts, wheee long reem inventory stoeage as not an ophon}, “domestc producton”
which excludes so many pliyers could comprise a gny portien of those who actuatly produce

domesneaily.

4.2.1 ABUSE OF THE LEGISLATION
As deruled in Chaprer 3, the Board may decide char “urgent achon is justitied to prevent
mgreredl ngury bemyg sustained” by the domeste industry and can o mplement @ provisional
antdumping duty on the product. What s barely considered, howeser, s the injury sultered by
the umparters durtng the invesnginon, The amounr by which rthe tinal dury (tf any) is less than
the provisional one 15 eventually refunded to the wrongly accused, hur the reduction i quanrity

demanded and rhe negirve publictty surmounding such invesagitons go uncompensared.

For instance, trom 1933 to 1960, the LS antidumping aurhorities were pettoned o judge
impotts of “Ravon staple fiber” from the follewing countries (atten mare than once): Austoa (3

times;, Belgivm {4 nmes), Cuba {rwice), Czechoslovakia, France (3 nmes), Germuny (4 times),

TIF it 15 true that the 1% prices are [ow hecanse of severnmen) subsidics, 1hen (he correct response is a
Countervailing Dury investigaton. as desenibed in Cleyprer 2




lraly (3 rimes), Japan (tewce), the Netherlands, Nooway {3 nmes), Spao, Sweden (3 times),
Swatzetland (hwicel. the United Kingdom (rwce; and Yugosbvia Inoall 35 nvestiganons over
this pight-year period, ther found erther “no imury™ and/or “no sale ar lower than Far value”.
Yet the possibilite thae US manuretarers weee abusing rthe antsdumping bows n orcder to harass
those tarewen producers (and scare off others) was never allowed s a legal detence.

i

993 shewws how the mere threat of antidumping action — be i

As discussed carlier, Rotees ¢
sthsmntiated or nor, matena or not, tellowed throwgh or net deemed guilty or not — can nun
an amporter. [rorases ther perceved risk ro prospectve customers and  Boangiers with
consequent erfects on their reputinon and ther cash dow, When rhe acnon is faken agamse
producers from a fange of countres, cspecully of they buve a signuticant share of the local
macket, it can ettecnvely hlock import compention and provide a virmual menopaly o the

accusing tirmi. Even it the final decision 15 10 Bivour of the tareign produce(s), the shorr-reem

Lrenefits o the accuser can be substantial withodr any accompanying risk.

4.2.2 POLITICAL BLACEMATL

A front-page newspaper repart (Business Day, November 2

20010y postted « ser of reasons for
the 860 jobs losy when Waverley Blankets relecated ro Borsswna from 525 an B0% wage subsidy
for 3 years o Bomswune lower rares und electnogy costs 0 that country; Botswana’s igher
producnviry and lower muanutacruring cosrs: changing consarmer spending parterns  and
wereased ol peces. Piaally, they mention possible durnping by China and Tawan, Yer ino o
public comment, the M1, Jorre Jordian, cired ooty one: he “bluned the demise of the logat

i

ndustry on dumping”, stanng thar a lobby for “urgenr and efrecnve interventicn’ on ibegal
imports” was unsuceesstul, In calhng for anndumping salvanon, he neglected ro menfion that
provasional dunes of between R2,50 ard R30 4wt had been imposed almose 2 years previously
(Business Day. January 137 1999, p. 3% bur were remaoved when the Bourd’s final inguicy found

that dumping had not ccourred.

Clearly rhe acadenuc and legnl defininons of dumping are not those used by busimesspeople and
journalists. Instead. many industries reter 1o dumping simply as imports sold ar 4 price which s
leow enough to haem locat business interests (Palgrave, 1987, p. 937). The language used on both

sles becomes more emarional ar this point, and the scholuely retlecrions discussed in previous

I an mieresting fwist. 1 Malaystan extiles company announced an investment which would create 141 000
new jobs wn othe exact aren that Waoverly Blankets deserted. [ owas inenitoned  only tangenbally i the
frilbowaing dav's editorial ( Business Dav, Novenber 37 2 po L1
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chupters become mther less rolevant. Not anly are firms able to bluckeal cach orher wath such
accusanons, but the public {fand thuy polineall disaste for “dumpers” 8 30 acute thag polingal
decisions are themsclves subjected to thor influence. Hwven if the BTT s not swayed
wnrneditely (as i the Waverley cuse above), the scope tor political conventence ro ourweigh

econamic analysis 15 suggesred by the L85 experence’.

I the rwo decades since the U5 overhauled irs anridumpmg lvars, the more s'rringent pr{}{}F
requircments suggest that F cue dumptng has not become mere wudespread, determmations
would have beeome less common, cncournging ewer mnarons. Insread, annual nitianons have
more than doubled, trom L3 up to 32 {see rable 4.1 below, an exrended version of 1able 3.1%
The tocus has also stubred from manufacienng induseees (1% pre-1980 down to 23%) to Gons

i rhe mumng and mesdwork industees 30% post-1980, up teom 1326, most notably the stecl

tryctusrrey,
. Lo  Chennel & | Consumer | Manufacrced  Merals & | Weod Annual! Mo I
Agmcuiuce = e G 11 i e :
Phostowraphic] prodducts produces finpae | producks faverage envesipanon
Pre- 1081 130 135 117 373 117 0o e
s Yo g futad {1+ it 3% {1 3%} i+ 1% {T3%) M T '
1T840 E05e 43 ; 113 44 1810 300 B 1 19 a3
C s e furad i) T i) {238 C(EFG %) ! =

TAplE 4| PRE- AND POST-1080 AMNTID U MPING INFTUATICRNS (0 T b5
Source: Daia extracted from US 1T see text for categernisation.

It appears that antdumping poliey s no longer drven by ceonomics, but by poliries, and the
case of Georpe W, Bush’s sieel dukies 15 both contemporary and instrucnve, During the nun-up
to the 2000 US presdential clecnons, Mr Bush had repeatedly and loudly argued aguinst
governmment protectiomsm, He then went on to imitare duties of up © 3% w protect the TS
stee] indusrries jusr a year afrer his wauguration. The combination of four polincal ficrors 15
sugrrestive:

Uy The 2000 election was very closely contested:

2 Pennsylvama and West Vinann are larpe eruployers ot steel workers:

3 Pennsylvania and Wesr Virginia are considered Demacrac-leaning swing-stares;

4. The November mid-lerm ¢lections were noly eight months sway at the time of sigring,

" Unforunately. the Sounth Afvican statisics are sungly ool robosl enoagh 1o sustiin a sinibar analysis

i




in short, econemic amumenrs tor and wgaost the protecton need not have Leen made since
the polided benehts of the decision were overwheliming, Tnreresnngly, the rise in taritfs came at
the end of the industry’s cyelical downturn and prices by mad-2002 were already 30%0 above
thetr December 2001 dows (The Foonomist, May 25" 2002, p, 76). According o the Consuming
Industries Trade Action Coabinon [cerac), a US lobby group for sted’s consumers, an nabidaty
ro source cheap infernacomy steel costs loses five ames more jobs thun producers wouldd sutter
trom the alleged dumping Wood and Mcekay, 2001, p. 2100 Thuas, i mud-2003, 4 sharp abow-

rurn wits deemed necessary tor the survval of downstoeam saeel industnes such as carmakers.

4.3 OTHER CONSIDERATIONS

Pragmansrs ofter nvo rejoinders 1o che foregoing erincsmes. The tirss as thut an inevitable
amnount of horse-trading st be accepted on the road o a global cconomy and antidumpmg
lws are puer of the price pand. This assumes, however, ther the unndwmping sop s a lesser evil,

ourwerghed by the pains from trade.

Polineally, the worry s the rapid increase m the use ofanpdumping bres woeldwade, even during
rimes ol economic boom. Table 4.2 {below) analyses the number or anndumping duties
imposed worldwide from 1995 o June 2001, the last quarter before the onset ot the world's

post-dotcom econormic makuse.
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TaBLE 4.2 NUMBCR 0 ANTIDUMPING DU TEES [AMPOSFIT WORLDWILE BY SECTOR
source: Dati exracted [tom WEOY (20041 see ext for categonsation,

When 4 singde industry secures an anndumping order AgUnst ifs COMPETIROTS, IF GITL UMIET o0

compinies from a variety of gounfres, Since the anndumping orders are highly speatic,

numerous produces may be phiced ar misk simudtaneously, mulnplying rhe number of counteies




atfected. The resulunt job fosses and financal seeans 0 those oreen liems encourage trade
retaltation from ihe mdostey concerned, s well as upstream and downsteewrn Bions, Where the
EEUE 15 ermnotve enowgh (g steel), retulatory accusanons may appear in rordly unconneceed
industries. Even rhough many anndumping pennons are eventually retused, damage from the

short-tetm Frchons mighr [ subyseanteal.

Whar makes these fgures more trghrening 13 thar the 6172 vears i gqueston saw unprecedented
economic growth in most developed countries. The slowdown in economic growth since then,
and the shift of antidumping wsers from devdloped to developing nations (China and India in
particular), sugeests that the trend s unlikely w be reversed soon. In fact, the corresponding
world rords ror 2000, 2002 and 2003 (235, 212 and 220 respecrively) are by far the highesr threoe
totals bor the 9 year penod (WTO, 20045 Table 4.3 ndwcares thar from 1993 0 2001 developed
countries have accounted tor only 29% of the anodumping inititons (338 out of 1843 I also
shows that developed countres deal with all the diveet and indirect expenses of bung the

accused im 370 of Wl cuses (1054 our of 1843),

Nmtm'sl Levetoped { o Develomog T ransitiomal Tord
Alleped dumpers . COHILILTCS E COLTLOCS Crlmes o
eveloped cowermes : 191 I 374 2= T
Dreveloplilg couimees 33 427 28 L34
Trangencnal vinpimes 4 £ f 12
Takls for Ton 1993 — 1oeg 300 235 Rivy 4 1845

TADRLE 4.3 NUMBER OF ANTIDUMPINGG INITIATIONS RORLDWIDT
Sountce: Dt cxtracted Trom WTO {2004)

The second woument accepts rhat anndummng laws are often arbitrary and untur, but conrends
that they are an improvement over the anwersal inport raxes that went betore. At lease the
current neguities and nethiclencies are nticted only upon specitied counrmes and not the world
ar large, The average complance costs, they suppest, are lower under the nresenr system rhan
they might otherwise bave heens The same coudd be sad, however, of a random apphcation et

country-spectbc amport tses. Furthermore, the Racts simply do noragree wirh s seggestion.

Holden (2001, pp. 3 ) analyses the repes of anndumping acnons that were successtul in Scuth
Atnea berween 1991 and 1998, Most striking, she nates (p. 7}, is thar intermediawe products are
e most conmstently rewarded with anudumping supporr, despite having celanvely low tantt

Purriers both betore and attere the hberabisanen st the 19905, Temporr dunes which mnged from

Aty




0% o 28% (averaging 21% from 1992 to 1994 and 16%0 trom 1995 1o 1998 have heen replaced
with antidumping duties rangng from 15% o 202%, wath an unweghined average oF 32%. These
peccennges are Aot wholty comparable, since the import duries were rargening a1 ditterent set of

products. Nunerhicless, the direerion ol change is clear,

Were one able ro rake into account the direct costs assocated waith aenedly mvesnganng,
dererminsng, prosecuting and poliong the presenr slew of dumping allegabons, the sihuanon
becomes even tess palarable. Irss the unplicr costs and opporturuey costs, however, rhat are
more ditticult to gquantify. Since the admimsteative and legal burden 1y barne by the povate
scetur, these are seen as less polidcilly important, despice thor consequences for individual
firrns. The steel industry cxample prven earhier, has Jett Iscor “detiantly refusing to detend dsclr
agunst an anndumping sut that threatens what wos us single fargesr expon” [Business Day,

Nuvemnber 13" 1999, p- 17

Uhe Urugay Raund of the GATT effectvely ended some of the seveeesr trade distortions of
the 20" century, n partcular, the muli-fibee agreement [MEA) and the use of voluntary expoer
restraints (VERs:. The MFA, which for 40} years wag one of the tew protechomst polcies which
dispensed with rthe “fair rrade”™ rheroric, 15 bong phised our over a 10-year period and the
WO standard emaphasts on “most Bwvoured nation”™ status 8 once again applied o the
inrernational trade o varn, fabrgs, restiles and clothing. VERs, which relied an the credible
threat of lull trade sanctions o make thom *votuntary”, affecred around 400 tantt nes s the
LS and the HU dueing the 19805 (Satadi and Laird, 1996, o 1229). Almost immediately,
however, protectionssts turmicd to the previowsty underused anndumping lows. The progress
made under the GATT 15 currentiv hong undone as developing countries resort more and more

often to rhese bars s the non-ratt barmer of chowce.

44 CONCLUSION: (FF TARGET

The Board of Taritts and Trade (BUU, 1996, p 0 staes thar “[i]a the wake of reducing ranths,
e Sourh  Afnican Governtent  comnurred  usell 1w seeengthenng  anadumping and
countervailing capacity, and full comphiance witl rhe Woridd Teade Orgamsation rules™, Bur the
Bourd 15 decerving itself and the public: the WTO antdumping rubes set out the st retiatine
s pernutted, not the mimismmm secasan Fuc compliance, The Bourd is pleased [BUT, 1996, p. 2
with the extensive use of the lemslaton, rather than concerned by the pussbility thar though

dumping 5 not on the nse abuse of the anndumping legslanon 5 nereasing.  The acadenuc




lirerature and public statements reported in this chaprer suggesr thar anndumping legslanon i

now of grearer concern than the dumping it tnes to prevent.

The standing legistanon and the ruies cugrently implemented are being abused by producers 1o
the derriment of consumers and downstream producess, Improving matters now, while the
pronomy 18 transiton and the legslanon s osall malleable, will be casier than when rhe
antdumping inequines become entrenched in the system. By then, the lobbyists will have more
power and the sunk cosr will be higher as more people will have come ta rely on the flawed
legskition. The trper should not be dumping per se, bur rather those producers who explui
incfficiencies (in locat laws and foreign markets) 1o destroy compennon. the next chaprer
examines ways of vounteracting the abuse that results from placing producer intecests ahead of

comsumer welfare.
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CHAPIER 5 SOLUTION

U dlocsno dake a tocked scigotrst 10 avodd he noposiiion of dempmng dungs of o conmpany 1s
cateful o 1he way n poces is products Tor overseas sale.”

Charlene Barshefzhy, Chimoen-cra U5, dnele represemative

[Gusiness Day. March 17% [999, p. (|

ALL™S FAIR IN TRADLE AND WAR

It has heen seen rhar the consequences of dumpng can be neganve, so some forme of
mrervention oy be regqueced o counter ant-compettive practces n anternabional trade.
Huwever, since not all vases of dumping are weltare-reducing, changes to the current torm of
antidimping legslanon are needed. Furthermore, even where the lemslanon irsell 1s reasonable,
the anodumping investirations are sumetimes carned out moan undemoctme and selt-seonng
nunner, [cking obiectvity and ransparency, This problem may steny from the authorties’
almost explicit willingness to pander to the interests of local producers, with bttle convern tor
the delererious eficers this will huve oo logal consumers and ap those producers with imporred
mpuits. All of which & to say nothing of the xenophobioanherent inow systern thar mens

withng-buver willing-seller market wto ws-versus them warfare.

In rhis chapree, it is argued that in rhe interests of barh socinl-welfare and of simple faimess,
South Atrica should do wway wath the WO related unndumping legislation and rely instead
vpen the Competition Act (1998) to tepulute economic behavioue. Any atempts by locols o
toreigners ro underrng competinon o the ourkerplice could then be prevented wichour

regard to rationality, and wath a focus firmly set on the peomaotion of cffective comperinon.

To presenr this armument, a ser of stylised poinrs rken from Chaprers L through 4+ of this paper
1w oftered. The Competigon Act s then roviewed and the stylised facts are used to show thar
substmunng the requirements of the Antdumpng prorocol wirh those of rthe Competmon Act
will erhance economue perfommance. Frudly, recognising that this appesach s nether novel aor

uncrticised, tme will be mken to address the concems rused in the Iteratuee, both locally and

ntermstonally.
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STYLISED FACTS OF DEMPING AND ANTIDUMPING

1}

4

Dumping 15 ¢ problem o mrernational teade when goods are dumped tor purpuses of
predanion, orwhen (f involves industries in which the srare has a strarepic interest. The lasrer
is fot of particular concern o thus paper. As discussed m Chapter 2, strateae trade theory 1s
oaly economically applicable in the Linge-counrey case. The tormer, however, 15 of concern
and 1t 15 nght that a government showld sant riles to profect s economy from prodatory

thrivars,

There are already arrangements v place to smooth the feansiticnat phases of industries that
are 0 rermunal decline or cannot compere with shorf-oun amport serges. Lenslarve
irervention to support such nems it the long run s cconamically metticient 1€ the nter-

countey pricing Jdifferentials retlect improved productivity or signibcunt economies of scale.

Cven the threat of antfidumping investigations can be rumous for Arms, so the lemstahon
Lecomes un effective wewpon in the protectiomst wrsenul of an entrenched fiom, or cartel of
tiems, washing to manran a donunant local position. The targets of any annduwmnping
investgation tesd swmhicant resources Gn terms ab hinancing and statt-avalabiliny o
etfectively detend thomselves in such an mvestgunon . Tuthermore, they beeome
susceprible to the fall in cusromer-orders und nvestor-confidence which s the nenitble

concormtant of any such investigation Beltyg announced.

There 15 oo clear “public nterest” clause in rthe current snndumping framework. The
nucracconomic focus onethe rems and induseries involved (o rerms of prices, quanrines and
prafits) gnores the macroeconomic mmpleations of both the alleged dumping and rhe
anndumping retaliaten, Thus fems seeucing 4 “puilny” verdicr benebit rom the entorcement

of hgher prices, to the detmment of dorenstream indostres and consumers generally.

Bohteal economy aside, the US trade representapve’s advice thar 1 enmpany be “caretul i the

wily T prices its products tor overseas sule” s not g real soluton for those torgaen producers

wha are teving to sell inte o protected market. One should support comperinon in and of selr,

rathier than those local producers who are uncompentive without government prorecrion.

" This 1s tme for firms importing Tom gbroad and for those foreign firms cxparting (o 1he countr

R




3.2 LGE DEFINITIONS] OF “COMPETTIIONT

Before arguing that peorecing compenition shoutd be an eod oo tself, “compenton™ has to be
detined?, Bork {1993, pp, 3855 mves at least 5 dilferent meamngs ot the word, exch with its own

[:[JGT]('JI'[‘I].L', SIJ]['I '.|r1(_‘[ dO"-."u'EI_[':'.i;HS.

“Compenticn” could be seen as a process of dvaley, dlthough rhis is not 1o say that the absenge
ot ervaley implies a lack of compention or that the swuanon musr be diegal. Rivatey 15 not an end
i atsell and Bork rakes an almost game-theoretic peespective in recommising thar advocating
aviley For its own sake woubkd be wdvocanng the metticient and thoughrless wasee of scirce

eSO TCeE s,

Another dehininen of “competiion™ 15 “rhe absence ol restraint over one pesson’s or bem's
econome activities by another™ This 5 meamingtul bur nor vsetsl sizee wll conraces conram
same or other form of such “resreants”™, Whether o colates to how the Bom can eoforce
payment, of when rhe supply of moods and services s due, mutaaly agreed restruines underpin

corporate L.

Sngler’s defininon, relitng compention i markets 19 1he eestenee of portectly elasie supply
and demand curves faced by indiidual buyers and sellers respectively, @5 theoretically maore
saund, bur sgmuereantly less practicable. The perfect compettion model 15 a tool of econonics,

not a legal construct, and # 15 wreong /0 think rhar any devianon from it is necessaly bad.

From an anttrust perspective, competition often means rhe [ragmentanon ot markers and
industries, und the promenon of small husmesses. But rhns 2 to hope that Ay cconomics and
4 wvague socil consownce can lesd ro legal certaingy. Not onby s this defininon wathour
subsrance, bur s lack of clinty ofters tatle help to tirge enterprises royng to establish, e ane

the beluviourat limies rhey face,

Firallv, Burk orters consumer welture as the wut of measurement: “Competition” 13 that marker

state i which consumer welfare 15 maumised, while “unfalr componion™ 12 2 movement

- The Competition Act remarkstly. fauls 1o define the word af all. The closest il comes (s at il defisiiion of
“market powet” CHCD i which elers 1o e power of o B 10 contred prices. o1 e exclude compeliion
or to belive (o an appreciable sxien independesitly of its competitors, coslomers or suppliers”™ This simply
places us back in the definitions same. however. sance “control” and “appreciable suent” are never defined.
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towards an eyuhbrum pomt in wiieh consumer wellare is reduced”. This has the advantage of

aracticahity, and might appedl o 3A legislarors, measuremnent ditficulties nonsithstanding,

D DUMPING A8 AN ANTI-COMPETITIVE PRACTICE

Incorponiting tae corrent antdumping legislabon e me Compention Act, would move the
EMPiAsis away from protecning producer-incerests o protecnny consumer-interests, Lus would
allow “competinen™ 1o be mare closely associared warh the “eguin® and “sacial jusnce”
aspirations of the counrry, This section examines the Compennon Act {1998) and cxpluns why

iewoukd provide berter protecion rhan the current anndumping legslanon,

3.3.1 THE COMPRETITION ACT (1998]
The Competition Act has eght chapters. In Chupter 1, the defininons and objectives fhath
economic and social) of the Act are given, Chaprer 2 deals with prohibated prictices, in
particular: restrictive boewoneal prachces, restrienve verncal pricnces and the abuse of a
dominant posinon. Chupter 3 15 the final one of substance and deals wath the coneral of meegers
and acquismons. [vallsws for interested parnes o object to any merger on we grounds ok its
eftect ont an indusreial sector or region: employvment: compenton by smatl tirms: compention
by the hesroocslly disadeaneged: internanonal rrade. Chaprers 4 rhrough 8 oare more
administrurive  and  deal with  the  estublishment ot competent  authortics,  sroceducal
requirements tor each party concemed, remedies and punshoment avaluble, possible offences

urtging and general nrovisions of the Act, resnectively,

It must be ademitted, toom the seart, dat the Competitizn Act abself 3 far trom pertoct. 10was
drafted and passed with sincere intent hut by removing e burden of proat from the state, 1t
seems consistently biased agunst the detendants. On the otver band, o allows tor judical
override in the mterest of Farmess, so mere ure stll 4 number of pood reasons tor replicing the
requiremments ot the current antdumping legislation wath the requirements of the Compention

At flowed 15 101,

332 ADVANTAGES OF THE PROPOSED AMALGAMATION
Firstly, the Compenton Acr ayvewds a namber b prrealis :nto swhich Sour Afneds antdumping
aurhonnes have weaubuele Bllen, Inopachculae, Hie Act ernohasises the dunes incumirent upon

" The further complications of multiple squifibeia and the effects of moving between ihem are nok exanined i
this paper
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o i 4 "dorminant sosinon” 1o respect borh the welbare o as consumers and the necds ot irs
compentors. Antdumpinyg leashton’s sole focus on the proteetion of local producers 15 thus

rempered.

Secondly, rhe mtormanonad asymmerries thar almeost ablige anndumping authorines o find n
tavour of local tncumbents are reduced dunng a0 Compendon Coure mvesngation. The
procedural requirenienrs of the Campetiton Acr are steicree and more teansourent than those o
the anndumping leaslanon. The tormer, for example, only allows the ranonale and evidence for
its findings ro be kept secret whore its cleur thar the exposure of such proprietary intormation
would symiticantly harm the firm. Antudumping determenanons, however, are nor required o
nutke public any background or cxplinations other than the nme-trame and percentage of the

dury :mposed.

Thirdly, o ir i5 accepred that theee 18 room for improvemenr @ the way the authonnes view
compennon and antcempetnve pracuves, theo one Act s betree than nwo. This would prever
contlicts berween whar are close allies (theorerically, ar least; i the regulation of far
compernon. Any changss made to ajoint acr would aso have farther reacling etfects and so no
single interest-group would be able ro hijack rhe lkegislanon arsd amend it 1o reflect only thor
own concerns. It s true thar such chanpes wowld thercrore fake tonger o pass padtimentary
muster, bur this would be counterbalmded by the tace thar the same arguments for and agnns:
compennan, and antidumping as asubsecnion of i, would have w0 be heard only once, not

PWICC.

In s favour, the Competion Act applies oot only to local and foregn tiems within the
coutttry, bue also to Sourh Afecan fiems operanng abrowd. Thus docals can be judged maily o
abusing compernnon in foregn markets and torced to comply. This prevents mstances oF untar
play i small countries with a limured abality o police ther own mackets and also i well-
regulared countres that are nonetheless hampered :n ther efforts by nme, wformanon and

toren judiculd process.

Furthermare, the Act reduces business nisk by allowing for recourse m forceign precedent. [t

ceters 10 seetion #7) to “apohcable foreier and mrernatonat e bang considered in

Ytnterpreting or applying this ™ This serves to promoete consistency o reade Law and se




counteracts the uncertamty that locals and toregners mught otheowise face in secting up business

in Sourh Adnica.

The Acr explicidy acknowiedges 1 its preamble that the protection ind promonen of
competinon dare nok its otdy goals. 1t reads:

“The people of South Africa recognise

That gpartherd and other discrimninatory laws and practices of the past tesulted in excessive
concentrations of uwnership und contrel within the national economy. weak enfercement of anti-
competitive trade practices and nnjust restrictions on full and free participation in the economy by
all South Abricans,

That the ceonemy mus be apen 1o greater swnership by o greater nnmber of Soulh Alnicins,

Thal credible competition law, and effevtive sireciures (o adomenister that law are necossary fur an
efficiens funeooning coonamy,

Tlat an elfigient, compelitive sconomde envirprunent, balancing the interests of workers. owners
and gonsumers and focuwsed on development, will benctit all Somh Alricans ™

Nonetheless, antidumping considerarions fall casily within the scope of rhe Act, since ar
prowmases (o Crestran particudar teade practices winch undeemine 4 competitive ceomomy” and to
“estabish independent mstutunions o monitor economi: comperition”, Recounition ot rthis
averiap 15 mplcir in the directives of the BEuropean Umin and the £SA (Guasch and
Rajapaticana, 1998, p. 23%: neither made bloc allowsy its membor countrms o Stars to rmpose
antidumping duties aganst each other, Instead all such cross-border disputes are resolved within
the tramework of their compenition policies, Simifar arranpgements e in place benween New
Zealand and Australa, showarg that the ades s more common and less duficult to mplement

than many catics might believe.

B COMPETTTIYN AS & PRIM ALY CONSIDERATION

Luws are envisicned, dratted, interprered, entorced, analysed and, invarably, crtcised by vanous
memhers of the public fgeneral and learned, commeaot: and cognoscentil. The prorracred narure
of s process means a law’s rutnl mntent often lies some distance fromoits fsal forme It appears
thut anndumping lemshinon, although mrended w0 promore tree rrade and Eur compention,
now at odds swth thar veey concept. This seenon exumines how anodump:g leaslabon could
e incorporated inwo the framework of the Compention \cr and chereby srrengrhen i, mather

than weaken it

As Tavares (2001, p. 7) notes, anddumping and compennon policies are presently epposed trom
both 4 legal perspective (the foemer gilows price underralings and trade restnenons which the
farter detineely would nor and an economic perspecnive (they promeote, respecnvely, producer

weltare and consumer weifare 0 the other proup’s dermment) Uhis leads o ditfenng
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assumptions e mude durng the mvestigattons about, for example, the refutive muarket power
of each firm or fmpace of a frm's qcnons o0 the wider economys not abll of these assumprons

are uxphouly stated o invesngured.

When firms have alreads been found guilty of ans-comperinve behaviour rhey should tind rheir
antidumping petitions subyect o ogorous examanation of the standard cconomie varables
described above. Although this has not een tested in South Atoean courts, nfernationd
expurience suggests that fiems alusing thae dominane posinon foren thor neht o antdumping
prarection, For example, the 96 conwviction of the three lirgest US producers of terrasilicon
for consmeacy to fis the US prices led the 1TC to revoke the anodumping protecrion 1 nad

= ..l_ 3 1 5 B g bd > ]-l: h L:'\‘ = l. . |’i Py
previously grunted them “in the ermoneous et that the US fercosthicon macker was

iy

competinve and price sensttng” (Tavares, 2001, p. 15).

similarly, Furopean soda ash producers were fined in 1290 for anti-competifive practices within
the EL. One of thor means of restricnng product tlow and mumpatating prces was 1o block
US and Eustern Buropesn mpores by invoking anddumping protection. As part of the
competition mveshganon, thor antdumpang measure was reviewed and suzpended in rhe same
year (Tavares, 2000, o0 L4 Ths s dennet tromn the Furopean case of Pechiney, where the
tirm’s EU-wide monopoly was deemed ummportant m granting it antideoiping prorecton from

Clhinese and Rasstan imports of calcnenmietal {[Tavares, 2000, p. £3).

This suggests thut the antidumping awssumprons of healthy competidon i the domestic muarker
are nor questioned on a repular basis, bur are kkely 1o be reconsidered if firms i the industrey are
found multy under competition kegslation. The converse case, however, ot anfi-competifive
behaviour being allowed 1o confinue bevause of an exisning antdumping measure, 15 unrecorderd

:ncather the ELU or US Clavares, 2000, p. 13)
This mplies thar mcorporanng the anndumping laws and the pratection they ofter mm the
an aatdumpeing pennon, the only questnon needing answernyr woutd be whether the long-rerm

levels of compention weore beng incrcased or reduced by the action, (2 worrving, commaonaity

of the successtul apphoimions analysed by Holden 2004, p. 70 wis the extreme marker

concentraion enoyed by domesne producers. 690 of the applicants had monopoles on their




product in Sourh Abnica, suggestng they were using the antidumping legislation o ouintoree

thetr dominance in the Face oF forelen compeninon,

Lhe compiunts process should, turthermore, be open 1o foreigners, locals or disinreresred thied
parties [c.g the BTT isel). "The offenders, sumulacly, nced not be tforewmers. As shown
previonsly, reverse dumpung by local Brms can be as ann-compenove as predarory dumping by
torcign firms. The exvo key problems wentified swiath antdumping legstation would heechy be
countered: s single-munded absession with producer weltare to the derrirment ot the coconomy
as a whoele: and the porentid tor sdvadual plivers ro abuse the legslnnn in order w reduce the

compettion they twe frorn forelgn imports.

2.0 DPOLITICAL AND LEGAL COMAIDERATIONS

Anndumping lemslavon 13 above Al a pelinead ssue. Trs economic foundanons, as shown in
previous chaprers, are relarvely weak and subject o artack on a nueber of ronts, St should
be no surprise thar ddding the counny of this legislinon will depend more omn policical wall than
ceanomic argurnents. Those who have relied on it a2 a saviour of last (or first) resore wili need

to1 be reassured that they wilt not be deprived of ies proection overmght.

In rhis reard, 2 phasing-cur provision with 4 believable omerable s cecommmended. Grunting

the lemslaton a lfe of, say, bBve vears, and ansisnng on sunser chinses of tires years tor borh

current and turure anbdureping duties would allow ndustoes fme o restructuee and wean
themselves off of rehance on the prorechon. In the wnterim, maore rehance should be pliced on
sutvguard meisures to provide temporry pratection 1o nethioienr induseries. As Tavares (2001,
p. 11 expluns, rhese are more toansparent and tocuwssed on g maore ethaent outeome,
Safeguards aflow povernment and industry the necessacy nene to either restiictuee or conerag! m

a coordimated and sroooth rcansinon.

It South Atrica were to he a brst-mover i thas aeea 10 could reap a double advantage, In
addinon to the benefits of freer trade, concessions could be secured from other countrnes @
return fur an uedertaking by Sourh Afeica not to gapose antidumping dunes on rheir poods, As
a country willng ro forgo the antdumping powers granted o it would have a valuable

burgaining chip sn inremational trade ralks {Anderson, schmitrund Thosse, 1993, pp. 333).




Bevond the gquesnon of hew the changes recommended in this paper mighr atfect the Republic
per se, the ettects on the 5ACU and the SADC us a whole mustalso he considered. The Tartts

€L

nd Trade Act save thar “*dumping’ means the nreoduction of gouds into die commerce of the
Repubhe o the comunon customs arca of the Southerm Afncan Customs Umion ar an export

price which s less than the normal wilue of the goods™.

South Atrica’s reltince on high wntts snd anodumping cegulatons has been a bone of
comtentien petween SACU members i the past. Botswana, Lesotho, Namilna and swasbend
have each retused to have representanves sic on the BTT because the current tantt structure
protects South Afrcan producers fo the demment of those countrics” consumers (Business
Day, August 24" 2000, p. 1), It 1 unlkely that any Southermn Afncan country would objecr
strenuously o the replacement of the antidumping laws with the compenton acr, given that
none of them nas mstituted A single action for at least 7 vears — although Mozambigque was the

vichm of oRe of South Atnca’s 153 anddumping inttiansns over the same period WO, 2001,

3.6 MIALSRESSINGG T COMNCERNS

Arguments tor und against synchromsme trade and compention polcies are netther new oor
narrow, Floskman (1997, ppo HF) sers our the history and scope of the debare, offering the
following poteadal linkages between the twor replacing anbdumping kews wath anntrust lws;
allowing wntdumping actions tp be mufigated by anntust consderadions: only allowsng
antidumping Hadings to be upheld against toreign tirms benetiting From barriers to entry: or
rasng rhe Jevel of proof and hazm needed to nsnture anndumping actions, Although he does
nat make final recommendations onc wac ot the orher, Hlockman does suggest three

constderanons in the debate,

First, he urges anv changes so aim at increasing cather than decreasing che contestabiity o
markers for foreign Goms (e 8], Given the ann-focelner bias described in Chaprer 4, rhis seems
lkely 1o Be ensurcd by eatre replacement of antwlumping Jegslation suggested o thiz paper.

Contestatnlity, as discussed earlier, has posrtive ramiticancas for equity and etficiency,

secondly, Hoekman urpues (pp. 1L {E) rthat nanonal welfare 15 strengrhened through the
adopnion and entorcernent of annrrust rules, bur thar the power of large forewgn tems may allow

them o intluence or even dominare the decisions of a weak compenaon aurthonoe. This

voncern dppears overstrted tor rwn reasons, however. The less substanmal reason is thar it




wnores the powertui cabals of ioccal firms and polibctns to be found m many developing
countries that have already suffered decadvs of corrupnon and ntluence-peddling. More
fundamentally, however, it presupposes that an antidumpmg authoray would e less susceptible
o such moves. It anvthing, the wider munge of interest groups [obbymg 4 more powertul

compuentian aurtharty wouid grant ir more fransparency and less insukanry,

Finally. rhere 15 the quesnion of munimum standaeds and ceoss-border regulanon (p. 15310 Gireen
the diversity of competition [aws versus the eelative contormuity of antticmpeng Lyws, could any
singfe country phsibly replace the lamer wirth the former and soll expect multlatersl
conperation? The short answer s that the WIO 5 possibly sall tos young and oo dependens

on the power ot indeadout Llocs to urgue citectreely on behalf of countnes opting to change.

But 4 more sheowd analysis shows that cven of ghe laws themselves wre sather simifar (as scen in
Chaprer 330 thetr implementation by national aurhorifies is neither predicable nor consistent [as
seott in Chapter 4). Thrteenberg and Cassim (2000, p. 39 gquesnon the sincertty of South
Africa’s hberal ceotiome pohey stance, gven the numerous examples oF “arff ncreases, ann-
dumping protecnion, and the spate of applications tor protection”™. Holden (20061, po 7 reports
thar apphicanons for increases in tantt dunes resulted in average of suppart of 63% m the period
1995 to 1998, up from 42% m the perod 1990 1o 1994, while anfidumping actions rose o 4%

From 45% 1 the samoe pericds.

When the Board on Trade amd lndustey Act was nrroduced in 1992, the government linked
three forms of rrade pratection for the orst hime: rhese were agunst “dumping™, “subsidized
export” and, signincantly. “disruptive competition” (BTT, 1996, p. 8. Clearly some reterence to
compenncn was needed, though, as the BT stselt emphasised, the legslation against dumping
15 enabling, rather than prescripove. Thus the Board may “invesngate, reporr and muake
recommendanons to the Muuster of Trade and Indusery™ (BT, 1996, p. 9, bur the applicant
does nor have an sufomudc entitlerment to protecnion. Sotme have argued  thar thas
acknowledgemoent ot the importance of competinon s sutbicient o grant the Bourd icense o

act i rhe mrerests o1 the economy, withour torcing irs hand.

[n pracnee, however, the Board appears (0 view market manipukision by local Arms as an issue

ot competinon, hut marker mumpandanen by forewn brms as an sssue of domping (Gillespae,

1996, This disnneron makes circumvention @ relanvely simple marter: shitr the location of




producrtion (Sabadt and Lied, 1996, p. 12331 s need not even involve the expense of moving
productive resoutces, since the variety of imporred gands necded for manufictured tems makes
“country of orunn” g somewhat subjective term. Even primary products such as foodstufts,
mineraks and chemcals can be astensibly sold trom a thied couneey o caroumvent 1n imposed
anti-durnpimg dury, although the WEO's umerteldy rules-ob ongn agreement attempts to counter

this.

Tt 15 plassible that the two lews should work m unison rather than cpposinon. Guasch and
Rapaparieana (1998, pe. 4-3) agree thar compennon in the forn of tmports can ettecnvely cuch
market power, but that one would not want simply want o replace a set of dominant local
producers with domunant foreign producers, Insread of prevennng Eoreien  cotnperrion,
lemslanion  should  prevent foreign dominance. To this end, a wider applcation of the
Compenton Act would bring about “consistency and ac least coordination if not integrarion
between competiton pohices and rrade policies.” Ar rhe core of the vanous annidumping codes
lies the worry of predatory pocing and abuse of macket power, issues which are wholly covered

by the Comperirion Act as i stands.

3.7 CONCLUSION: IDENTIFY TLE NEW TARGHT

It 15 not ditficulr 1o spot the incensstencies of most countoes’ approach to free teade: it seerns
to be something thar s good only fororher counemes ro have. Thus, for example, the fiest
Japanese wirm at the WO s “to setup 4 framework o avold the abuse of antidumping Lrws
because the Japanese steel idusmy was cotnpletely beaten up by the Us Cominerce
Deparrment. The second 1 fo avoid a steep hherbsarion i agncalmuead and nmber product
args.” (Takashy Nobehara, Astan Stucies Centre at the Japan Research Institute, Business Day,

November 22° 2000, p. 8.

Thiz chaprer has shown how amalgamating the antdumping lemslanon wath the competition
lemslanon would promote the interests of both socul-welfare and simple fairness. South Africa
should do away with the WTO-rehared anndormping iegislanon and rely insread upen the
Compettion Act o regulate economic behaviour. Any agemps by locals or foreigners

undermine competiion e the tacketpice could then be prevented withour regard 1o

mattoraiey, and wirth a tocus nemly ser on the promotion of etfective competirion.




CONCLUSION

A long nstory ol mdosiraiisaion Gces aew challenges, . What we need o avoid 15 4 situakion
where measures Iike sntidwnping and ather complex support mewsurss oo wsed 1o prodect wdusitics
bevond therr hifespan.” Alec Erwin. Mintsier of Trade and ludusoey

| Business Day, Sepiember 27" {9499, p. 4]

To msquote the operung lines of this paper, ome suspects st would Le polineal sweide For o
respectable leader of a respecrable narion 1o declim, o rhis day and age, anything other than
the antidurmping mantra. No matter how unscund the arguement, or how sllogeat and untar the
solunon, the WTC anudumpmg code 15 unlikely o be eliminated in the near funre.
Nonetheless, mven rthat the WO sets our the masumum duties permssihle, not the minimum
required acnon, any individoal country, say South Atrica, could in theory choose 1o forgo s
“right™ to smpose such duties, Fhis paper has shown why this would be Lencticial not paly to

South Africa’s consumers and upstream producers, but to the very oncept of tree trade.

TIIE END OF T1E WAR A% WE KNOW T

Chapter 1 explined why most economsts believe thut trade 15 not just war by other means, and
rhar unrestricred trade is preferable to the phanmsmagora of rxes, dures, quantity cesteetions
and legislanve interference that comprises mest modern “rrade poticy”. Chaprer 2 showed why
ceonemsts accept that, oo hemtted namber ot instances, there 13 reuson to intervene when
incdwiduat companies atternpt to mioepulate the free-toade systerm for their cwn henelit, 1
particular rhroueh dumping. I bears repeaning, thaugh, rhar this manipulatian s very ditfecent

trom simply turmung a protitor even caprunng murket share.

Chapter 3 gave detads of the legskation that govertiments have put i place, in Sourh Afrtca and
elsewhere, to prevent this dumping, Chapter 4 arpued that the anndumpmg rules as they now
stand ful i at teast too crincal areas: they are open to thuse by unscrupulous locat producers
and are oo cumbersome to prevent achul mstances of anti-campennve dumping by toregn

producers.,

Chapter 3 ottered a1 solunon n the form of 1 reworked Competaon Acr that could replue the
current antidumping code i s ennrery. B looked ar the pracricalictes involved in smplemennng
this change und suggested ways in which s mummnise the derupnions ro the legal and economic

purticipants . South Africa and cur rewdmg pactners. The advantages of such acnen, as well as

oLl




the porennal puetalls, wer: eximuned and s was concieded rthat the benefiss would cutweigh the

Costs.

Latle more can be done than to repeat ihat the problem of dumping and the solunon of
antidumping have been long-recopnised and long-rejected, respecively, by muany ceconamists.
The msues have moved bevond economics — they are now almost ennrely in rhe realm of
polites. Sourth Africa 15 a heavyweght {as developing countries go) mn rhe ntemational debate
for trade which 1s both free and fair. It must take a leading stand wgunst the counterproductive
inetticiencies of the WTO antdumping code: we are not ar wag, 1r is nme to dismantle the

burnicades.
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