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ABSTRACT

Beneficiation is the process whereby minerals undergo value addition before exportation. For the beneficiation process
to be successful, it must be regulated effectively by legislation. The United Republic of Tanzania (Tanzania), being a
resource-rich country, enacted new mining laws and regulations to improve mining activities' economic benefits.
However, Tanzania continuously fails to realise the intended purpose of the new mining laws and regulations,
particularly in respect of benefit sharing. The bottom line is that this country fails to acquire a fair share of its mineral

resource benefits.

This dissertation argues that the beneficiation of minerals is one way to enhance a host nation's economic benefits
from exploiting its mineral resources. The dissertation analyses the new Tanzanian mining laws and regulations on
beneficiation and discusses their shortfalls. First, this dissertation inquires how the new Tanzanian mining laws and
regulations promoted minerals' beneficiation as a benefit-sharing enhancement mechanism. Second, this dissertation
inquires how Tanzania can improve these laws to ensure an increased share of benefits from mineral activities. This
dissertation argues that the new Tanzanian mining laws and regulations have shortfalls and practical challenges on
beneficiation. This dissertation offers recommendations to the Tanzanian government to carry out beneficiation to

develop Tanzania and its citizens.
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Chapter 1: Introduction

1. Introduction

Like many resource-rich countries in Africa, the United Republic of Tanzania (Tanzania) has generated massive profits
for foreign mining investors.! Contrary to expectations, most of these resource-rich countries have failed to utilise their
mineral resources to succeed economically.2 In 2008, Tanzania was one of the leading gold producers on the African
continent.3 Gold production has been steady over the years, with statistics showing that in 2018, Tanzania produced
39 tonnes of gold.# However, Tanzania remains one of the poorest countries in the world despite being endowed with
natural resources due to failure to use minerals for development.> The main concern has been how the mineral
resources endowments can franslate into growth for Tanzania.® Effective mining laws and policies are crucial in

improving the host nation's share of proceeds from the extraction of minerals.”

Investors in the mining industry are profit-oriented at the expense of the well-being of the people directly and indirectly
impacted by mining activities.® Thus, there is a need for host nations to formulate mining laws and policies that will
ensure that the mining companies must share the benefits from mining with the resource-rich host nations to improve

their citizens' lives and wellbeing.®

In 2010, Tanzania amended its Mining Act.'® Apart from the Mining Act, Tanzania enacted new additional mining laws

and regulations to empower the State to review and renegotiate any excessive terms and clauses in mining contracts

! Alexandra Readhead Improving Mining Revenue Collection: Tanzania;s Mineral Audit Agency' Natural Resource Governance
Institute (2017) at 2.

2 Claudia Pérez & Oscar Claveria 'Natural resources and human development: Evidence from mineral-dependent African countries
using exploratory graphical analysis' (2020) 65 Journal of Resources Policy at 8.

3 Siri Lange ‘Gold and Governance: Legal Injustices and Lost Opportunities in Tanzania’ (2011) 110 Journal of African Affairs at
239.

4 Tanzania Invest ‘Tanzania Gold Production & Export' available at
https://www.tanzaniainvest.com/gold#:~text=Tanzania%20Gold%20Export, South%20Africa%2C%20India%20and%20Switzerla
nd., accessed on 24th November.2020.

5 Eleanor Fisher, Rosemarie Mwaipopo, Willison Mutagwaba et al 'Artisanal mining and poverty reduction in Tanzania' (2009) 34
Journal of Resources Policy at 33.

6 Mia Ellis & Margaret McMillan Optimal local content for extractive industries: How can policies best create benefits for Tanzania?
(2018) at 1.

7 Claudine Sigam & Leonardo Garcia Extractive Industries: Optimizing Value Retention in Host Countries' United Nations
Conference on Trade and Development (UNCTAD) (2012) at 1.

8 Hanri Mostert, Kangwa-Musole Chisanga, Fatima Mandhu et al ‘Corporate Social Responsibility in the Extractive Industries of
Namibia, South Africa and Zambia: Choices and Consequences’ in Lila Barrera-Hernandez, Barry Barton, Lee Godden et al (eds)
Sharing The Costs and Benefits of Energy and Resources Activity (2016) at 6.

9 |bid. at 6, 9.

10 Mining Act 14 of 2010 (the Mining Act).



and increase benefit sharing." These new laws intend to settle how best the Tanzanian mineral resources will enhance
its economic development.'2 One of the ways of increasing the share of benefits from mineral resources is the Local
Content Requirements (LCRs) such as beneficiation which is the refining and smelting of raw minerals to increase their
value before they are exported outside the host nation.'3 Beneficiation entails prohibiting exportation of minerals in their
raw form." These refining and smelting processes are intended to add value to the raw minerals to ensure they attract
higher revenues when exporting.'> Beneficiation has the potential to enhance the benefits a host nation acquires from
the extraction of its minerals by adding more value to the raw minerals and creating employment opportunities, among

others.'® To ensure beneficiation translates into economic growth, there is need to promote it."”

Historically, Tanzanian mining laws lacked performance indicators for mining companies, such as monitoring, and
enforcement mechanisms for compliance with LCRs such as beneficiation.'® Further, the laws did not incentivise mining
companies by enabling them to comply with requirements easily and did not impose strict penalties for non-
compliance.' The mining laws did not make provisions for the infrastructure necessary to carry out beneficiation as
expected.? These shortfalls existed against the backdrop that the beneficiation activities are capital intensive for the
mining companies.' Given these historical shortcomings, this dissertation investigates how the recent amendments to
the Mining Act of 2010 and the introduction of new legislation in Tanzania have impacted benefit-sharing from mineral

resources.

This dissertation further investigates whether the new mineral laws have succeeded in improving benefit sharing
through beneficiation. This dissertation explores LCRs and, more particularly, beneficiation as the focus among the
various critical benefit-sharing concepts. This dissertation is motivated by the fact that African resource-rich countries

such as Tanzania have received an insignificant share of benefits by exporting their minerals in raw forms.2?

" Leezola Zongwe and Ndamononghenda Hiveluah 'Let's talk renegotiation of mining contracts’ available at
https://www.namibian.com.na/191578/archive-read/Lets-Talk-Renegotiation-of-Mining-Contracts, accessed on 20th
February.2020.

12 John Page & Finn Tarp Mining for Change: Natural Resources and Industry in Africa (2020) at 282.

13 Aaron Cosbey, Nicolas Maennling, Jeff Geipel et al Mining a Mirage?: Reassessing the Shared-Value Paradigm in Light of the
Technological Advances in the Mining Sector (2016) at 36.

14 Takunda Yeukai Chitaka Sustainability Performance Anaylsis and Decision-Making for Minerals Beneficiation: a South African
Iron and Steel Scrap Case Study (published thesis, University of Cape Town, 2015) at 1.

15 Angela Gapa ‘Strategic Partner or Short Caller? The De Beers Factor in Botswana’s Development’ (2016) 33 Journal of Global
South Studies at 63.

16 Uongozi Institute Enhancing Value Addition In the Extractive Sector in Africa: Why is it Important and How can it be Achieved?
(2017) at 11.

17 Brendan Vickers & Dimpho Motsamai Industrial Policy Cooperation in Southern Africa: Exploring the Opportunities and
Challenges (2011) at 13.

18 John Page & Finn Tarp op cit note 12 at 285.

19 |bid.

20 Aaron Cosbey, Nicolas Maennling, Jeff Geipel et al op cit note 13 at 37.

21 Angela Gapa op cit note 15 at 63.

22 Jongozi Institute op cit note 16 at 11.



2. Background

In 1997, Tanzania implemented its Mineral Sector Policy (MSP) to regulate and promote the mining sector, which
necessitated an amendment of the Mining Act of 1979, replacing it with the Mining Act of 1998.23 The Mining Act of
1998 and the MSP of 1997 provided tax incentives to lure foreign investment.?* However, this Act did not have any
LCRs.%

The MSP, which loosened the financial laws and reduced taxes payable by mining companies, managed to lure foreign
investors.26 The MSP permitted total foreign ownership of mines, which restrained indigenous Tanzanians from actively
participating in the mining sector.” The mining sector's contribution to the GDP increased to 3 per cent from 1.4
percent. The minerals export value reached U$D420 million from U$D26 million within five years.2¢ While remaining
one of Tanzanian's contributor to export earnings, minerals contribute little to the national GDP.2 However, Tanzania
would have benefitted more from mining if there were proper administration mechanisms, infrastructure, beneficiation,

et cetera.®0

Tanzania's precious minerals, such as gold, have not substantially contributed to the country's development.3' In 2002,
foreign investors received over 90 per cent of the proceeds from mining, while the Tanzanian government only collected
US$36.2 million.32

The Tanzanian Minister responsible for Energy and Minerals facilitated the replacement of the 1997 MSP with the 2009
MSP to improve the mining sector in Tanzania.3® The 2009 MSP sought to increase the mineral sector's economic
contribution to the Tanzanian government by enhancing private sector involvement3 in the beneficiation of raw

minerals as one pathway to national development.® The 2009 MSP intends that the mining sector significantly enhance

23 Siri Lange Benefit Streams from Mining in Tanzania: Case Studies from Geita and Mererani (2006) at 6.

24P R. Lobe, A.S. Nhieko & H. Mtegha 'Evaluation of government equity participation in the minerals sector of Tanzania from 1996
to 2015' (2019) 119 Journal of the Southern African Institute of Mining and Metallurgy at 263.

25 Mia Ellis & Margaret McMillan op cit note 6 at 4.

% See Foreign Exchange Act 1 of 1992.

27 Petro S. Magai & Alexandro Marquez Velazquez Tanzania’s Mining Sector and Its Implications for the Country’s Development
(2011) at 17.

28 P R. Lobe, A.S. Nhileko & H. Mtegha op cit note 24 at 264.

29 The World Bank Group Tanzania DTIS Update 2017: Boosting Growth and Prosperity Through Agribusiness, Extractives, and
Tourism (2017) at 85.

30 P.R. Lobe, A.S. Nhleko & H. Mtegha op cit note 24 264.

31 Mark Curtis & Prosper Ngowi The One Billion Dollar Question ‘Revisited 5 years later’ How Much is Tanzania Now Losing in
Potential Tax Revenues? (2017) at 23.

32 Siri Lange op cit note 3 at 239.

3 Thomas Mihayo Sipemba & Jacquiline Matiko 'The Mining Law Review - Editon 8 Tanzania' available at
https://thelawreviews.co.uk/edition/the-mining-law-review-edition-9/1234676/tanzania, accessed on 22nd September.2020.

34 Baraka Kambi & Michael Kambi 'Local Content Agenda: The Role of Institution Theory on Policy and Practical Challenges in
Local Procurement Practice by Mining Entities in Tanzania' (2016) 5 Journal of Humanities and Social Science at 2.

35 The Mineral Policy of Tanzania (published in September 2009) at 3.



Tanzania's socio-economic development by 2025.% Under the 2009 MSP, Tanzania enacted its Mining Act of 2010 to
promote local investment compared to the Mining Act of 1998.%7 The said Mining Act of 2010 further provides state
participation in large-scale mining activities (valued at not less than USD100 million) by signing a Development
Agreement38 (DA).%°

The enactment of further legislation followed the Mining Act of 2010.40 For example, the Sovereignty Act speaks to
benefit sharing and state participation in mining activities.*! The Contract Review Act*? provides for renegotiation of all
mining contracts containing unreasonable and excessive terms and clauses, thus increasing the benefit sharing.#® The
new mining laws ensure that Tanzania and its citizens acquire more benefits from their mineral resources.* This

dissertation will collectively refer to these laws as 'the new mining laws and regulations' throughout.

Despite the coming into force of the new mining laws and regulations intended to regulate mineral resources and
maximize fair benefit-sharing, the new mining laws and regulations' success in achieving a fair benefit-sharing is not
apparent.® Between 2013 and 2015, foreign investors extracted and exported minerals worth at least U$D1.7 billion
from Tanzania.*¢ Before the new mining laws and regulations, the mining sector contributed a mere 2.3 per cent to
Tanzania's Gross Domestic Product (GDP).4” Tanzanian has lost around $30 billion worth of mining revenue due to
tax evasion schemes alone.*® Tanzania is estimated to lose a further $46 billion every year from the fraudulent

clearance of diamonds.4®

3 Erik Richer La Fléche (ed) The Mining Law Review (2019) at 202.

37 P.R. Lobe, A.S. Nhieko & H. Mtegha op cit note 24 at 264.

38 A Development Agreement is an agreement between the Tanzanian government and the mining company licensed to conduct
mining activities under a special mining license.

39510 (1), (3) of the Mining Act 14 of 2010.

40 (1) Written Laws (Miscellaneous Amendments) Act 7 of 2017 (‘Amendments Act), (2) Natural Wealth and Resources (Permanent
Sovereignty) Act 5 of 2017 (‘Sovereignty Act’) and (3) Natural Wealth and Resources (Review and Re-Negotiation of
Unconscionable Terms) Act 6 of 2017 (‘Contract Review Act”).

41 Ss 7 & 8 of the Permanent Sovereignty Act 5 of 2017.

42 The Review and Re-Negotiation of Unconscionable Terms Act 6 of 2017.

43 Ss 4 & 5 of the Review and Re-Negotiation of Unconscionable Terms Act 6 of 2017.

44 Burure Ngocho & Sadock Magai 'Mining in Tanzania: Effects of the mining legal framework overhaul' available at
https://iwww.dlapiper.com/en/us/insights/publications/2020/08/africa-connected-issue-4/6tanzania-mining-legal-framework-
overhaul/, accessed on 21st September.2020.

45 Rachel Wynberg, Doris Schroeder & Roger Channells (eds) Indigenous Peoples, Consent and Benefit Sharing: Lessons from
the San-Hoodia Case (2009) at 5.

46 Mark Curtis & Prosper Ngowi op cit note 31 at 23.

47 Siri Lange op cit note 3 at 239.

48 Beatrice Materu 'Tanzania may have lost $3 b in mining revenue, probe team says'  available at
https://www.theeastafrican.co.ke/business/2560-3966856-47v6xgz/index.html, accessed on 19th May.2020.

49 Yomi Kazeem 'Tanzania has seized a UK miner's diamond shipment and spooked the global mining world—again' available at
https://qz.com/africa/1074700/tanzania-has-seized-15-million-of-diamonds-from-petra-diamonds/, accessed on 19th May.2020.
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The continued loss of revenue from mining and the low contribution to the Tanzanian GDP have motivated this
research. The research will endeavour to investigate and analyse the new mining laws and the accompanying

regulations on benefit-sharing from mining activities by benefiting raw materials.

3. Research Aims

First, this dissertation will discuss the LCRs and, more particularly, beneficiation as the selected concept of benefit
sharing in the mining sector. Second, this dissertation will analyse the current legislative framework in the Tanzanian
mining sector and the changes (improvements) and how it affects beneficiation as a benefit-sharing concept. Third,
this dissertation will investigate the shortfalls and concomitant legal and practical challenges of the new mining laws

and regulations incongruous with benefit-sharing and make recommendations for law reform where applicable.

4. Research Question

The dissertation aims to answer the following questions:

1. How have the new Tanzanian mining laws and regulations been tailored to promote and enhance beneficiation
as a benefit-sharing concept in the Tanzanian mining industry?
2. How can the new mining laws and regulations ensure improved benefit sharing in the mining industry through

the Local Content Requirement of raw minerals' beneficiation?

5. Research Method and Methodology

This dissertation will use a textual analysis (by using primary and secondary sources). The information source will be

the legal framework (legislation), peer-reviewed journals, website articles, case law, publications, and books.

6. Research Structure

The dissertation divides into five chapters. Chapter one introduces this dissertation's aims, objectives, relevance and
provides a contextual background: This chapter further includes research questions, the research methodology used,
and the structure of this dissertation. This chapter sets out the mining industry's existing legal framework and briefly
touches on Tanzania's past legal framework. This chapter also demonstrates a lack of benefit sharing and loss of

wealth to foreign companies.

Chapter two lays a general foundation and discusses the concepts of benefit sharing in the mining industry. There are
so many essential concepts of benefit sharing in the mining sector worth discussing. However, this dissertation focuses
on beneficiation as one of the LCRs that ensure the enhancement of benefit sharing from mining activities for a

resource-rich host nation such as Tanzania.

11



Chapter three delineates the current new mining laws and regulations that govern the mining sector in Tanzania as of
the present. The said new laws are: (1) the Mining Act,% (2) the Amendments Act,%' (3) the Sovereignty Act®? , and (4)
the Contract Review Act.® This chapter specifically focuses on the provisions and amendments that speak to having

the wind in the sails of maximising benefit-sharing through the LCRs of beneficiation.

Chapter four presents the shortfalls and the legal and practical challenges imposed by the new mining laws and
regulations on the beneficiation of raw minerals. This chapter provides an overview of the aspects lacking in the new

mining laws and regulations on the beneficiation of raw minerals as one of the benefit-sharing concepts.

Chapter five makes recommendations to remedy the shortfalls of the new mining laws and regulations and practical
and legal challenges facing the Tanzanian mining sector. This chapter further discusses how Tanzania can circumvent
these practical and legal challenges to achieve the intended goal of improving the benefit sharing in the mining sector

of Tanzania, if at all.

50 Mining Act 14 of 2010.

51 Miscellaneous Amendments Act 7 of 2017.

52 Permanent Sovereignty Act 5 of 2017.

53 Review and Re-Negotiation of Unconscionable Terms Act 6 of 2017.
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Chapter 2: Beneficiation Under Local Content Requirements

1. Introduction

This chapter lays a general foundation and discusses beneficiation as one of the benefit-sharing concepts under the
Local Content Requirements (LCRs) in the mining industry. The mining industry generates significant revenue from
mineral resources trade, but sharing the benefits between investors and host nations is not proportionate.> Resource-
rich countries such as Tanzania should be well developed, given their wealth of mineral and petroleum resources, but
this is not the case.® Instead, Tanzania has failed to use its mineral resources to eliminate poverty and
underdevelopment successfully.% Infrastructure in mining communities remains in poor and dilapidated conditions.5”
Mining communities continue to be the areas where most local people feel the negative impacts of mining activities.%

Minerals have failed to improve the lives of ordinary Tanzanians.%

This chapter discusses what amounts to a fair benefit-sharing of exploited minerals' proceeds because of these
concerns.® |In essence, benefit-sharing means a reasonably appropriate dissemination of mining proceeds amongst
all interested and affected parties.t' Resource-rich countries must acquire a share of the benefits from their non-
renewable mineral resources.® Benefit-sharing involves LCRs, and corporate social responsibility, among others. 63
These aspects are required to improve and increase the host nation's benefit from mining activities within its

jurisdiction.®4

For this dissertation, the focus will be on the beneficiation of mineral resources as a specific concept of benefit-sharing

under the umbrella of LCRs. This chapter gives a brief and general background of LCRs in section 2 before narrowing

5 Victoria R. Nalule Mining and the Law in Africa: Exploring the social and environmental impacts (2020) at 1.

% |pid. at 2.

% |bid. at 24.

5 Bernard Kengni 'Morocco: Mining Tax Reform to Benefit Local Communities' available  at
http.//www.mlia.uct.ac.za/news/morocco-mining-tax-reform-benefit-local-communities, accessed on 17th September.2020.

% Nonhlanhla P. Mbatha Sharing Benefits from Coastal Resources with Rural Communities in South Africa: The Influence of
Institutional Arrangements (published thesis, University of Cape Town, 2011) at 43.

% Amne Suedi 'Tanzania: The Local Content Regulations In Tanzania And Its Compatibility And Compliance With The World Trade
Organisation Laws' available at hitps://www.mondaq.com/mining/741366/the-local-content-regulations-in-tanzania-and-its-
compatibility-and-compliance-with-the-world-trade-organisation-laws, accessed on 17th September.2020.

60 Victoria R. Nalule op cit note 54 at 1.

61 Hanri Mostert, Kangwa-Musole Chisanga, Fatima Mandhu et al op cit note 8 at 25.

62 Juan José Herrera, Marcela Morales & Sebastian Jarrin Lessons from Latin America: Local Content Frameworks in Latin
American and African Oil and Gas Sector (2016) at 2.

83 Victoria R. Nalule op cit note 54 at 3.

64 Peter D. Cameron & Michael C. Stanley (eds) Oil, Gas and Mining: A Sourcebook for Understanding the Extractive Industries
(2017) at 62.
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down to beneficiation in section 2 as the focus of this dissertation. This chapter delineates the requirements for
beneficiation to be successful in maximising benefits for the host nation. Section 3 discusses the nature of beneficiation

and how Tanzania can achieve it successfully.

2. Local Content Requirements

This section discusses the main aspects of LCRs that elucidate their nature.®® LCRs necessitate availing locally
available human resources and procurement of local goods and services in mining activities.%¢ LCRs often require a
specific percentage of the items needed for a project supplied by the local industries.5” LCRs encourage the use of
local goods and services to enhance local participation and subsequent economic prosperity of the host nation.® LCRs
are fundamental in improving the growth and participation of the local industries of the resource-rich host nations.

LCRs promote and protect the local industries in the resource-rich host nation.

Further, LCRs enhance the local industries' production capacity.”® In general, LCRs contribute to a host nation's
economic growth” and development of technology advancements.”2 Many resource-rich host nations impose LCRs as
a precondition for obtaining or renewing mining licences.” LCRs are of paramount significance in sharing the benefits
from the extraction of mineral resources™ as they increase the host nation's share of the proceeds from extracting its

minerals.”> LCRs also extend to processing and adding value to raw minerals (beneficiation) domestically before

65 Kennedy Chege Designing Local Content Frameworks in the Oil, Gas and Mining sectors in Africa: Principles and Guidelines
(2020) at 9.
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exportation outside the host nation, known as "forward linkages."” In essence, forward linkages can mean

beneficiating, processing, upgrading, refining, or merely adding value to raw minerals.”

2.1. Relevance of Local Content Requirements

LCRs ensure that foreign investors do not prefer foreign employees, goods, and services over local ones.” LCRs are
a means of maximising the mining industry's revenue for local economic growth through the encouraged preference
and advancement of the locally available services.” LCRs further extend to the transfer of knowledge and technology
to the local people of the host nation.® The LCRs of employing local people enhance the tax revenue that the host

nation collects from the employed citizens in national income taxes.8!

LCRs are fundamental in improving the host nation's economy®2 by maximising the potential of bringing the benefits of
extractive activity back to the host country or even host community.83 LCRs encourage local trade growth, subsequently
increased the earnings® and economic development of local entrepreneurs and employees.® Local businesses have
a platform to exploit benefits from the mining sector for the mining project duration.® In that vein, local industries,
especially in developing resource-rich countries, are fundamentally enhanced,?” increasing their productivity.88 LCRs
provide a chance for local people to be at the forefront of benefiting from the minerals located in their country.® This
expectation is against mining companies' background of spending millions due to the extractive industries' capital
intensive nature.® LCRs increase the local involvement in the mining sector, and therefore host nation realizes more

revenue from mining activities."
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Mining laws and mining contracts must promote the host nation's development by encouraging local participation and
thus increased revenue sharing amongst all stakeholders involved.®? Local industries have preferences at the expense
of foreign enterprises.® If properly managed, the extractive industries can enhance industrialization in the host nation.%
One way of improving industrialisation and increased benefits from mineral resources is by enacting legislation giving

effect to LCRs.% The LCRs should improve the benefit-sharing from mineral resources.%

2.2. Nature of Local Content Requirements

LCRs are consequences of terms of a contract®” or as a matter of law,% policy,* or part of the bidding process.'® The
host nation or the mining communities can enter into a contract agreement containing LCRs.10' LCRs under the statutes
or regulations of a country'® are a means of maximising benefits from the mining sector.'® The law providing LCRs
demands that mining companies acquire employment and merchandise for a mining project from the host nation's
economy.'™ This demand for sourcing local employment and services increases the involvement and subsequent
development of the host nation's local mining community in economic activities stemming from the extraction of
minerals.'% In that way, the host nation ensures and guarantees that benefits from mining proceeds are shared

reasonably.106

2.3. Laws Governing Local Content Requirements

Benefits shared from minerals can tremendously improve the lives of citizens of the host nation.'” For benefit sharing
to be a success, there is a vital requirement to formulate laws that deal with the underlying hurdles defeating such

development.’® An excellent legal regime is crucial to an enhanced and effective benefit-sharing of mineral resource
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revenue.'® This legal regime can remarkably turn around the local mining communities' economic development and
the host nation's fortunes."® One such law is that which promotes and improves transparency in the mining industry. "

Such law encourages mining companies to conduct beneficiation.!'2

Lack of local capacity as well as significantly weak or no enforcement mechanisms of LCRs laws in developing
resource-rich African countries obscure the success of LCRs."3 Enforcement mechanisms must couple the laws
providing for LCRs to compel mining companies to comply.'** These mechanisms include equipping the indigenous
people with the necessary skills and expertise to perform the required tasks.!® Further, there should be a requirement
to have a system to ensure strict compliance with local content requirements and non-compliant companies'
punishment.'® One such way of ensuring total compliance is by requiring the submission of periodic reports on the
performance of LCRs."'” There must be performance indicators to determine compliance with LCRs."® The
requirement to provide reports and updates of compliance with LCRs within a specified period can couple these
performance indicators."?® Such performance indicators include having specified volumes and numbers of goods and
services under the LCRs to be met by mining companies.'® These constant updates will give the host nation an
indication of whether the LCRs are feasible or not.'?! Most Africa resource-rich countries have set up LCRs authorities
to ensure local content requirements are adhered to correctly'?? and for the issuance of permits where need be.'2
Therefore, satisfying LCRs must be part of the criteria for the issuance of these permits.'2* All these mechanisms entail
having the requisite capacity to enforce LCRs.'? These performance and enforcement mechanisms will ensure

compliance and success of LCRs.'2%
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The LCRs provisions under the law have to be unequivocally clear on what LCR entails and its magnitude.' Laws
and policies promoting LCRs must be clear on what they intend to achieve and how the host nation will reach the goals
within a certain period.'?® These laws must define the essential features of local content explicitly and
comprehensively.?® Most LCRs laws lack clear definitions making compliance difficult.’® The laws must answer the
question as to what amounts to adequate LCRs in that particular jurisdiction.'® These laws must be able to illustrate

the crucial elements of LCRs'32 for easy understanding and compliance.'®

Laws promoting LCRs must also have clear and concise performance indicators or scorecards for easy determination
of compliance.’® For instance, the legislation must state the local merchandise quantities acquired by mining
companies on a mining project.'® These laws must further state the actual number or proportion of the local human
resource a mining company is required to employ.'3¢ These specific and strategic performance indicators will assist in
determining if the mining companies are compliant or otherwise.'3” Some countries criminalise breaches of LCRs, and

they may subject offenders to criminal law sanctions. 13

Laws promoting LCRs must distribute and define the different authorities and interested parties' roles and duties to
enable the laws' successful operation.'®® These authorities must be transparent, effective, and willing to engage all
interested parties to ensure overarching decision making. These efforts must be supported by a political will over
and above other considerations to ensure beneficiation is successful.'' The host nation’s government must provide

the necessary funding to accomplish enforcement and monitoring mechanisms for LCRs.142

Laws promoting LCRs must also be specific and encourage openness in the procurement processes.™? These laws
must be realistic to the communities' prevailing financial situation and accommodate small local businesses.** These

laws must allow small local businesses to subcontract locally and enter joint ventures with other small companies to
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participate in LCRs.™5 The local businesses and companies must have the ability to supply the required merchandise
under the LCRs."¢ Properly executed laws will result in improved benefit sharing and economic growth for the host

nations.'” The next section discusses beneficiation as one of the concepts under LCRs.

3. Beneficiation

LCRs may further extend to the value addition of raw minerals in the host nation, known by the term "beneficiation."4
African mineral-rich countries, such as Tanzania, are adopting beneficiation.'*® The benefit of resource-rich host
nations is that revenues from the mining sector are shared domestically and enhance other industries, thus creating
jobs for citizens.'® Beneficiation is significant as it enhances other LCRs, such as purchasing and using local goods
and services and the host nation's citizens' training and employment.'s! Collectively, this can significantly increase the
host nation's economic benefits from extracting its mineral resources.'52 Beneficiation is sometimes perceived as more
beneficial for host mineral-rich countries than actual extraction in terms of the revenue generated.'®® Sadly, many
African resource-rich countries fail to beneficiate their raw minerals and thus continue to export raw minerals at lower
prices and low benefits while importing the finished products at exorbitant prices.'® Resource-rich nations must draw
lessons from Botswana who has exponentially increased their share of economic benefits from the extraction of

precious diamond through beneficiation by cutting and polishing the diamonds locally.'s

3.1. What Is Beneficiation?

Beneficiation is the process of purifying the raw minerals by isolating them from foreign bodies to increase their value. %
The waste or any form of impurities are removed from the raw minerals to obtain a higher content value mineral ready
for its end users." This process starts from the mining site before transferring the partially processed minerals to

smelters and refineries.'>® Beneficiation, in the simplest terms, is adding value to raw minerals.'® Beneficiation can
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increase the value of raw minerals by up to 400 times.'6% Therefore, beneficiation sells more valuable minerals outside

the host nation, thus generating more revenue. s

Further, the processed raw minerals can be sold locally'2 or exported to international markets.'®® The benefit of
beneficiation is the exportation of low-valued raw minerals, which is concomitant with the African resource-rich
nations.'® The Africa Mining Vision (AMV)'65 advocates for beneficiation as one of the critical considerations for
developing African resource-rich countries.'®® The African Union and SADC'®" that Tanzanian is a member of share
these sentiments to beneficiate raw minerals.'68 African resource-rich countries that export raw minerals lose a

significant economic in the absence of beneficiation. 6

Beneficiation enables local industries to compete in the international arena'” by improving the industrial sector and
workforce capacity.'”! Host nations must educate, train, upskill and transfer knowledge to the local citizens to achieve
this workforce.'”2 Beneficiation ensures that a host nation has a diverse economy.'?® This diversity reduces reliance on
foreign mining investment in the mining sector by promoting processing and refining industries.'™ The resource-rich
host nations will no longer rely on the little revenue generated from the extraction and export of raw minerals.'7
Beneficiation will result in increased fiscal revenues and royalties.'® Through beneficiation, the host nation ensures
job creation and skills development for its citizens.'”” In that vein, beneficiation encompasses many aspects of LCRs,

increasing the host nation's and the mining locality's benefit from mineral resources.'”® Beneficiation is also a solution
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to the transportation costs incurred by mining companies for raw minerals. They will be able to process these raw

minerals locally and only transport the less bulky refined minerals.!”®

3.2. Nature of Beneficiation

Adding value to raw minerals during beneficiation entails having the capacity to process the raw minerals. '8 Without
this capacity, the beneficiation will fail and lead to further losses.'®' Host nations can draw examples of such failure
can be drawn from Indonesia.'® The sudden ban on the exportation of raw nickel to allow beneficiation in Indonesia
without addressing capacity resulted in companies suffering financial loss and citizens losing jobs.'8 The unsuccessful

and ineffective decision to ban exports of nickel in 2017 forced Indonesia to reverse this decision. 8

Beneficiation, therefore, requires setting up industrial installations where mining companies will refine the raw
minerals.'8 These industrial installations include the already mentioned refineries and smelters.18 The refineries and
smelters will improve the value of the undervalued raw minerals for subsequent exportation.'®” The refineries and
smelters are exorbitantly expensive to construct but have a significant economic impact once operationalised.'® These
refineries and smelters also require a tremendous amount of energy and unlimited electricity supply.'® Apart from
refineries, beneficiation entails investing in skills and educational developments.’® The need to enhance skills is

peculiar because beneficiation is also a way of improving citizens' employment rate.
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Further, beneficiation requires heavy investments by the mining companies, and the host nation must ease it by
allowing mining companies to partner up.'®' This obligation to invest in beneficiation should be coupled with the host
nation's commitment to implement this obligation as the mineral resources owners to benefit their citizens.'®? These
issues remain the most significant shortfalls and hindrances to successful beneficiation in African resource-rich

countries such as Tanzania.'®?

3.3. How Can Beneficiation Be Achieved Successfully?

The beneficiation laws must enhance the skill and education required to carry out value addition to minerals.'™ The
host nation can require the mining companies to offer a specified portion of their raw minerals to local manufacturers
for beneficiation to succeed.'¥ The host nation can need the mining company to subject a stipulated percentage of

their raw minerals for beneficiation. %

Further, the host nation can also require the mining company to undertake to strictly use the minerals exploited for
local production as a precondition for obtaining a licence.'¥” A further beneficiation precondition can be added to the
bidding and tendering processes of mining contracts.'® The host nation will award mining contracts to mining

companies with the capacity and resources to beneficiate minerals. 1%

The host nation can also impose a curtailment of the exportation of raw minerals.2% Host nations can use their fiscal

system by increasing exportation taxes to deter raw minerals' exportation, thus encouraging beneficiation.2'

There is a need to have enforcement and monitoring mechanisms and institutions that will ensure performance and
compliance with LCRs, such as value addition (beneficiation).202 Such institutions must inter-relate with each other in
fostering compliance and adherence to beneficiation requirements.2 Such institutions include a focal local content

unit to act as an LCRs agent to facilitate the host nation's benefit-sharing objectives.2* The local content unit acting as
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an LCRs agent is very crucial in realising the goals of LCRs.?% These agencies ensure adherence to LCRs such as
beneficiation and are mandated to punish non-compliance by imposing fines, among others.2%6 The agencies correlate
all relevant stakeholders such as private and state-owned mining companies, governmental departments, and local
communities with different interests.2” This correlation is essential for acquiring LCRs permits, approvals, and
execution of LCRs?8 to achieve the host nation's local content goals.2® These stakeholders include strict adherence
and performance of LCRs translate into meaningful benefits for the host nation from its mineral resources.2'0 For such
institutions to conduct their work with precision, a data collection system furnishes them with the required data.2"!
Tanzania purported to establish what is termed as "National Local Content Committee" according to its Local Content
Policy of 2013 to monitor the compliance with its LCR.2'2 Chapter four discusses whether this Committee has lived up

to its expectations.

The host nation must incentivise the mining companies to process raw minerals while imposing raw minerals' export
duties.?'® The incentives may be fiscal incentives such as low tax rates charged on the mining companies.?** Such
fiscal incentives are useful for mining companies investing in the necessary but expensive beneficiation
infrastructure.?'5 It remains the fact that the infrastructure in Africa remains poor and nonexistent.2® Other incentives
are reductions in the costs of inputs used in beneficiation processes.?!” The host nation must create a conducive
environment for beneficiation by enacting laws that promote it.2'® These incentives will encourage mining companies
to beneficiate minerals.2'® This encouragement will ensure that raw minerals are supplied and available locally for

beneficiation by the local industries.?2° If not correctly implemented, beneficiation can lead to adverse outcomes.?!
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Together with the mining companies, the host nation must provide the required infrastructure and financial support to
promote beneficiation industries.?2 For instance, these industries require unlimited electricity supply, which remains a
challenge in many African resource-rich countries such as Tanzania.?2? The laws have to provide that missing link
between beneficiation and other concomitant policies such as the industrial policy that would address challenges such
as the electricity.2* Without providing the necessary infrastructure, beneficiation will not successfully contribute to the

host nation's economic development.2

4. Conclusion

The revenue generated from the mining sector must reflect on the ground by improving the local beneficiaries' economic
and social aspects.?® |t is imperative that for beneficiation to be successful, the host nation must formulate laws and
policies capable of implementing and promoting its industries.?2” The host nation must align the laws and procedures
with the necessary industrial frameworks as one cannot go without the other.28 The host government must engage
and consult all stakeholders when formulating beneficiation laws and policies to get their views and concerns on board
for an overarching legal regime.??® These consultations are essential to have laws, regulations, and policies that cater
to all affected parties' needs.230 The next chapter (chapter three) discusses the new mining laws in Tanzania on LCRs
and particularly beneficiation. Chapter three analyses these new mining laws to establish if they have successfully
encompassed all considerations discussed in this chapter. Chapter three further outlines the shortfalls in the new

mining laws on beneficiation.
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Chapter 3: Legal Framework Governing the Local Content

Requirements of Beneficiation in Tanzania

1. Introduction

The legislation forming the Tanzanian mining legal framework includes the new mining laws.' Tanzania passed the
new mining laws to provide for some aspects of the mining industry's legal framework.22 In 2018, Tanzania enacted
its Local Content Regulations?*® and Mineral Beneficiation Regulations?3 to govern the Local Content Requirements
(LCRs) to improve the local industries' economy.?* The new mining laws and regulations aim to limit foreign control
over mineral resources, thus maximising the benefits attained from minerals.2% The new mining laws intend to allow
Tanzania to regain control over its mining industry.2” Two of the new mining laws, the Unconscionable Terms Act238
and the Permanent Sovereignty Act,2% find their origin in the United Nations Resolution on states' power and control
over their natural resources.2*0 Collectively, Tanzania promulgated the new mining laws and regulations to address
underdevelopment due to the low benefits obtained from the mining industry, which is the ubiquity of many developing

resource-rich nations.2'

This chapter delineates the current legal framework that governs the mining sector in Tanzania at present. It analyses
the provisions that address the improvement of benefit sharing in Tanzania's mining industry. This chapter gives a
general overview of provisions on the LCRs and, more particularly, beneficiation as this dissertation's scope. This
chapter further highlights the shortcomings of beneficiation provisions as part of the LCRs intended to improve benefit

sharing.

231 The four new laws include the Mining Act 14 of 2010, Natural Wealth and Resources (Permanent Sovereignty) Act 5 of 2017
(Sovereignty Act), Natural Wealth and Resources Contracts (Review and Re-Negotiation of Unconscionable Terms) Act 6 of 2017,
the Written Laws (Miscellaneous Amendments) Act 7 of 2017 (Amendments Act), and Finance Act 8 of 2020.

232 Matt Genasci, Thomas Scurfield & Nicola Woodroffe Tanzania’s New Natural Resources Legislation: What Will Change? (2017)
at1.

233 The Mining (Local Content): Regulations in GN No. 3 of 2018.

234 The Mining (Mineral Beneficiation): Regulations, 2018 in G.N. No. 4 of 2018.

235 Amne Suedi op cit note 59 at para 5.

236 Fumbuka Ng'wanakilala 'Tanzania's new mining rules impose restrictions on foreign banks, insurers' available at
https://www.reuters.com/article/tanzania-lawmaking-mining/tanzanias-new-mining-rules-impose-restrictions-on-foreign-banks-
insurers-idUSL8N1QA519, accessed on 15th June.2020.

237 Peter Leon & Ernst Muller 'Significant Recent Changes To Tanzania's Mineral Law Regime' available at
https://www.herbertsmithfreehills.com/latest-thinking/significant-recent-changes-to-tanzanias-mineral-law-regime, accessed on
15th June.2020.
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2. The Legal Framework Governing Mining

The current legal framework seeks to empower Tanzania to increase its share in the benefits of extracting its mineral
resources.?*2 The discussion below analyses how the Mining Act, the new mining laws, and the accompanying
regulations have impacted benefit-sharing from mineral resources through LCRs and particularly beneficiation in

Tanzania.

2.1. The Mining Act

The Mining Act? is the principal piece of legislation that governs minerals, granting mineral rights, and payment of
revenue accruing from all mining activities in Tanzania.2* Under the Mining policy of 2009, the Mining Act emphasises
LCRs.% In Tanzania, the government owns and controls all minerals.2*¢ Therefore, one cannot embark on mining
activities in Tanzania without a licence granted under the Mining Act.24” Under the Mining Act, possible licences include

prospecting licences, special mining licences, and mining licences.2*

The Mining Act is also a source of all local content provisions and regulations.2*® The Minister?0 is empowered to enter
into a Development Agreement (DA) with an applicant for a mineral right or an existing holder of a mineral right.2" A
DA is an agreement that the State enters into with mining companies?52 with terms3 that include the State's mining
operations participation.?* Tanzania has entered into DAs with East Africa Gold Mine Limited, Kahama Mining
Corporation Limited, and East African Mine Limited.?® The Mining Act is particular that a DA must contain terms for
local purchase of goods and services?6 for the mining project and employment or training of Tanzanian citizens.2’
Therefore, it is not surprising that the Minister must ensure that the public's interest is paramount when calling for
mineral rights applications.2%8 This public interest thus is a precondition that the DA must meet the LCRs to benefit

Tanzanians.
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However, the implementation of LCRs has been unsuccessful. For example, the records and statistics indicate a slump
in local procurement of goods and services.25® Section 4 of this chapter three and in detail under chapter four discusses

this difficulty in implementation.

2.2. Amendments Act

In 2017, Tanzania fundamentally changed the Mining Act's administration provisions by enacting the Amendments
Act.280 This Act has gone further in requiring the inclusion of LCRs in mining contracts between the Tanzanian
government and mining companies.' To ensure improvement in the mining sector, the Amendments Act has further
introduced a new Mining Commission (New Commission) to guide the Minister on mining-related issues.?6? The New
Commission replaces (abolishes) the Mining Advisory Board (MAB),2% the Minerals Commissioner, Zonal Mines
Offices, and the Tanzania Minerals Audit Agency (TMAA).%* The New Commission takes over the duties and
responsibilities of the MAB and TMAA and must ensure the MA's enforcement and administration.2> The Amendments
Act states that the functions of the new Commission are to ensure that the MA is complied with and administered

(regulated) properly.268

The New Commission further analyses and evaluates applications for and granting of mineral rights/licences.26” Most
importantly, the New Commission estimates and gauges whether mining companies are satisfying LCRs, for instance,
whether mining companies are purchasing Tanzanian products and acquiring Tanzanian services, and facilitating skills
transfer.288 The Amendments Act provides that a local content plan must accompany applications for mining licences.269
Local content?0 plans are mandatory when applying for mining licences and the Amendment Act has included further

requirements on local content.2! The mining licence holder's responsibility is to ensure that local companies are

259 Siri Lange & Abel Kinyondo 'Resource nationalism and local content in Tanzania: Experiences from mining and consequences
for the petroleum sector' (2016) 3 Journal of the Extractive Industries and Society at 1099.

260 Matt Genasci, Thomas Scurfield & Nicola Woodroffe op cit note 232 at 2 & s 11 of the the Written Laws (Miscellaneous
Amendments) Act 7 of 2017.

261 Mia Ellis & Margaret McMillan op cit note 6 at 4.

262 S 11 of the Amendments Act, inserting a new s 20 into the Mining Act as a part of the new Part IIl (Administration).

263 Mining Advisory Board.

264 Tanzania Minerals Audit Agency.

265 S 21 of the Amendments Act.

26 |bid. s 22(a).

267 Matt Genasci, Thomas Scurfield & Nicola Woodroffe op cit note 232 at 2.

268 |bid.

269 S 4 of the Amendments Act which amends s 3 of the Mining Act.

210 S 4 of the Amendments Act amending s 3 of the Mining Act by defining local content to mean the quantum of composite value
added to, or created in, the economy of Tanzania through deliberate utilization of Tanzanian human and material resources and
services in the mining operations in order to stimulate the development of capabilities indigenous of Tanzania and to encourage
local investment and participation.

211 § 28 of the Amendments Act.
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compliant with local content plans' requirements.22 This responsibility becomes problematic when it comes to

enforcement, as chapter four of this thesis discusses.

The New Commission must broaden the beneficiation of minerals in Tanzania to accumulate more benefits for the
country through royalties and the government's participation.2”® The New Commission's duty regarding beneficiation
must translate into visible economic benefits from processed minerals.27# The mining companies are required to furnish
annual reports to ensure compliance with LCRs.27% These yearly reports will indicate how mining companies undertake
to ensure the transfer of knowledge to Tanzanians.?’8 The fulfillment of these requirements is a precondition for the
renewal of licences.Z’” However, there are no specific conditions on showing the capacity to beneficiate minerals when
renewing licences, which Tanzania must as the mining law needs to be very clear on what it entails.?’8 In the absence

of stipulated clear conditions in the Act, it becomes challenging to understand and comply with the requirements .27

2.3. Permanent Sovereignty Act

The Sovereignty Act vests dominion over mineral resources in the Tanzanian people and further provides that the
government shall control the minerals on their behalf.280 The Sovereignty Act prohibits mining contracts that do not
cater to Tanzanians' wellbeing and benefit and undermine Tanzania's power and authority over its minerals.28!
The Sovereignty Act provides that mining contracts must go through the Tanzanian Parliament to ascertain and certify
if the contracts are beneficial to Tanzanians.282 The Sovereignty Act also requires that Parliament regularly reviews all
future mining contracts between mining companies and the State to ensure that they are beneficial to Tanzanians.28
Suppose Parliament concludes that the mining contract has unreasonable and unfair terms against Tanzania. In that
case, it may order the State to reopen and discuss the agreement within 90 days from the order's date.28* The
Sovereignty Act does away with stabilisation clauses by subjecting the contracts to renewed negotiations when the

need arises. 2%

212 Matt Genasci, Thomas Scurfield & Nicola Woodroffe op cit note 232 at 11.
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276 Matt Genasci, Thomas Scurfield & Nicola Woodroffe op cit note 232 at 11.

217 |bid.

278 Damilola S. Olawuyi op cit note 79 at 257 & 258.

219 |bid. at 261.

280 Ss 4 & 5 of the Sovereignty Act.

281 |bid. s 6.

282 Peter Leon & Ernst Muller op cit note 237 at para 3.

283 |bid.at para 12.

284 |bid.at para 10.

285 Peter Leon & Ernst Muller op cit note 237 at para 13.

28



According to the Mining Act, the Sovereignty Act further improves the framework for LCRs 28 by requiring Parliament
to ensure that the mining contracts are beneficial to Tanzanians, for instance, through mandating the beneficiation of
minerals.?®” In terms of beneficiation, the Sovereignty Act requires that mining contracts stipulate a period for
establishing plants to benefit raw minerals.288 The Sovereignty Act does not mention when the mining companies must

construct beneficiation plants and add value to minerals.

2.4. Unconscionable Terms Act

Similar to the Permanent Sovereignty Act discussed in the above section, the Unconscionable Terms Act mandates
the Tanzanian government to reopen, discuss, and change any terms of contracts that are unreasonable and unfair.289
This Act reiterates that the Tanzanian Parliament should deliberate over any intended mining contracts between the
government and potential investors before they are signed.20 The Parliament is mandated to assess the mining
contracts?®! and, where necessary, change the original agreed terms and tailor them for Tanzanians' benefit.22 Any
mining contract that does not appear to benefit Tanzanians is against the law.2%® This Act extends to review terms of
contracts that limit the Tanzanian government's control over their minerals and foreign investments.? This Act further
imposes an obligation on the Tanzanian Parliament to closely examine or inspect all mining contracts for any excessive,
unfair, and unreasonable terms against the Tanzanian government.2®> Such terms imply that the Tanzanian
government is at liberty to remove them from the contract once Tanzanian Parliament has declared them as such.2%
The Act further gives the parties freedom to such contracts to discuss the unfair and unreasonable terms they identify.
If they disagree on rectifying these unreasonable and unfair terms, the parties must remove such terms.2” However,
this Act has omitted to address what will happen to the rest of the contract.2%8 This lack of answer raises a problem for

the parties to the contract when faced with a similar circumstance.

Unlike the Permanent Sovereignty Act, the Unconscionable Terms Act further provides a methodology to be used by
the Tanzanian government to discuss any unreasonable and excessive terms that the Parliament has identified in the

contracts.2® For instance, the Unconscionable Terms Act is against any terms in the mining contract that refer to

286 Mia Ellis & Margaret McMillan op cit note 6 at 5.

287 Peter Leon & Ernst Muller op cit note 237 at paras 19 & 20.
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disputes through international arbitration.3® However, just like the Sovereignty Act, the Unconscionable Terms Act

does not guide how mining companies must meet the requirements to add value to raw minerals.

3. Local Content Requirements Via Beneficiation

Under the new mining laws, the Minister made the Local Content Regulations and Beneficiation Regulations to regulate
LCRs and value addition of minerals.3%' This section will discuss the specific provisions under the Mining Act, new
mining laws, and regulations to provide LCRs and beneficiation. Tanzania intended these new mining laws and their
regulations to enhance benefit-sharing through LCRs from its mining industry.3%2 Tanzania primarily designed the LCRs

and beneficiation regulations to improve its development from its mineral resources.303

3.1. Local Content Requirements

The Local Content Regulations3* mentioned above have introduced new LCRs to which mineral rights holders must
adhere.3% Foreign mining companies must give the Tanzanian government 16 per cent free carried interest as a
condition to be granted a mineral right.3% Apart from the 16 per cent state free carried interest,3%” the LCR requires that
the foreign companies give local companies a minimum of 5 per cent equity shares on the specific project under a
mining licence.®® Aside from the requirement to use the domestic banks to transact, the LCR further requires the
mining project to be insured by a local insurance broker.3% Foreign companies are also required to retain Tanzanian
lawyers to represent them and protect their best interests.3' The New Commission only accepts local content plans
after getting advice®'" from its Local Content Committee.?'? Failure to comply with LCRs attracts a U$5 million fine.313

The local content regulations do not subscribe to any further sanctions. However, the LCRs extend Tanzanians'
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involvement, spread the benefits across all spheres, and reduce the non-payment of taxes by foreign investors.3' The
Tanzania Extractive Industries Act3'® (TEIA) requires mining companies to comply with LCRs by submitting
performance and compliance reports.3'6 These LCRs are essential areas of focus in benefit-sharing; however, they are
beyond this dissertation's scope. This dissertation only focuses on the LCRs of beneficiation of raw minerals in

Tanzania.

Among other LCRs, the local content regulations aim to enhance local industries' capacity to compete internationally
and ensure that the benefits from minerals are shared locally.®!” One way of this enhancement is beneficiation by
adding value to minerals and improving their economic value.3'® The Local Content Regulations do not delineate how

Tanzania achieves beneficiation.

3.2. Beneficiation

The Mining Act requires mining companies to ensure that a specific portion of the minerals are processed in Tanzania
to add more value to them, termed as beneficiation.'® Under the Mining Act and Permanent Sovereignty Act, Tanzania
prohibits exporting raw materials to ensure that mining companies conduct beneficiation.3? Tanzania first effected this
prohibition on the 3 March 2017,%" according to a recommendation made by the Tanzanian Presidential Probe
Committee led by Professor A. Mruma in 2017.322 This Committee discovered that raw minerals worth trillions of
Tanzanian shillings were being exported out of the country, leaving little or no benefits.3 Another Presidential Probe
Committee led by Professor Nehemiah Osoro reported that the Tanzanian government had lost between 68.59 to 108.5
trillion Tanzanian shillings from exported raw minerals.?* The Committees recommended that mining companies must

conduct beneficiation activities to curb the situation.

Consequently, Tanzania enacted three of the new mining laws in July 2017.3%5 The Sovereignty Act states that all

mining contracts shall have terms that prohibit selling raw minerals outside Tanzania.3? The Unconscionable Terms
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Act disallows any terms against increasing raw minerals' value and requiring exportation of minerals in their natural

state.32” The ban on the exportation of raw minerals seeks to ensure beneficiation takes place in Tanzania.32

The Permanent Sovereignty Act requires mining companies to establish plants in Tanzania to add value to raw minerals
before exportation.32® Therefore, mineral right holders must have a plant to keep raw minerals for five days before

shifting them to designated government warehouses.33

The Finance Act®' requires that a clearance centre clears the minerals before being taken to the government
warehouse.®? Under the Amendments Act, the government warehouse stores all raw minerals from all mining
companies before they are subject to local value addition or beneficiation before exportation.33® The government
warehouse must keep the raw minerals awaiting transfer to a local processing plant before selling subject to the
Tanzanian government's prior approval.33* The Mining Act has stringent requirements for control over raw minerals and
governmental approval before mining companies can take the raw minerals out of the government warehouse.3%
Mining companies can remove the raw materials from the government warehouse for beneficiation.®® The new
Commission employs a Mines Resident Officer to record and keep all minerals and details in a logbook.3%” Both the
Permanent Sovereignty Act®® and the Unconscionable Terms Act®*® imposes a ban on the export of raw minerals and
a requirement for erecting plants in Tanzania.®* A reading of both of these Acts indicated that none of them has

considered how long the mining companies may need to erect these beneficiation plants to enable compliance.

In 2018, Tanzania made beneficiation regulations3#! to replace the regulations of 2010%2 to provide specifically for the
value addition of minerals.3*® These regulations require a mineral right holder to apply for a processing licence®* to

beneficiate minerals in the prescribed form.34 These regulations further direct a mineral right holder to apply for refining
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and smelting licences (which the beneficiation regulations do not clearly define).346 These licences enable the holder
to construct a plant to beneficiate raw minerals and export the processed minerals with a higher value.3#” The holders
of these licences are further required to comply with the LCRs%# under the Mining Act.3* This holder must have records
of the beneficiation activities by making entries on the prescribed form they must keep at the plant.3% The records are
required to be submitted to the New Commission every month.3%" Any default or non-compliance with the Mining Act
and these regulations will result in the New Commission suspending and cancelling the licence.352 After the raw
minerals have undergone the required beneficiation, the licenses holder can sell or export them.32 The exportation is
subject to requirements under the Minerals and Mineral Concentrates Trading Regulations,3% such as acquiring export
permits to pay royalties.3%® The beneficiation regulations and the Mining Act have done well to impose these obligations;

however, many unresolved shortfalls are discussed in the next section and further in the next chapter four.

4. Shortfalls of the Legal Framework on Beneficiation

Several shortfalls characterised the new mining laws and regulations concerning beneficiation. This section introduces
these shortfalls briefly as Chapter four provides a more in-depth discussion. First, the new mining laws and local content
regulations do not define local content,®¢ and the Amendments Act does not explain what 'local content plans' are.357
However, one can presume that 'local content plans' may refer to buying, teaching, and employing (skills transfer)
Tanzanians.3® Further, under the beneficiation regulations, a mineral right holder must apply for a refining and smelting
licences. However, the beneficiation regulations do not clearly define these licences.®® There is a need for further
clarity of services are part of the definition of goods that mining companies may be allowed to source from outside
Tanzania if not available in Tanzania when fulfilling their LCRs.36° The lack of a coherent description of key terms will

lead to interpretation and compliance predicaments.®' This lack of clarity creates a loophole that wealthy foreign
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companies may be abuse and exploit at Tanzanians' expense.362 This abuse and exploitation will lead to inefficiency

and defeat the whole intents and purposes of the new mining laws and accompanying regulations.363

The Amendments Act must provide for specific regulations on how mining companies must conduct beneficiation of
minerals.3%* The Amendments Act restricts any export of unprocessed minerals but does not address the capacity to
carry out the beneficiation.3 Tanzania passed the Amendments Act and the other new mining laws and regulations.
It abruptly imposed a ban on raw minerals' exportation to beneficiate them, yet Tanzania does not have the capacity. 3¢
The Amendments Act also falls short in terms of enforcement mechanisms for non-compliance with the LCRs and
particularly beneficiation.3¢” For instance, concerning LCRs, the Amendments Act places a shared obligation on the
Tanzanian government and the mining companies to train and transfer knowledge to Tanzanian citizens.3% However,
the Amendments Act does not outline how mining companies will conduct this transfer of knowledge and how the
Tanzanian government can implement it.29 The new laws and regulations lack implementation and enforcement
mechanisms and sanctions against the intended improvement of benefit sharing from minerals through LCRs such as
beneficiation.® Without such mechanisms, Tanzania will run the risk of rampant non-compliance and the smuggling

of raw minerals.

Furthermore, the new mining laws and their regulations do not provide any incentives to mining companies to lure them
into actively participating in beneficiation.3”" Such incentives would include tax holidays and low electricity bills for
beneficiating companies, as was Mozambique's case with BHP-Billiton in the late 1990s.52 The Mozambican
government gave BHP-Billiton incentives by reducing electricity costs to enable them to construct a smelter in

Maputo.37

The Amendments Act does not define the local content plan required for the application for new mining licences.37
The actual meaning of raw materials is not given in any new mining laws, resulting in uncertainty about raw materials'
true meaning. Furthermore, restricting the sale of raw materials and formulating plants to add value to minerals have

not been aligned with the Amendments Act (there is no nexus). The Amendments Act further lacks clarity and time
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frames for existing mining companies to comply with the new mining laws and establish these beneficiation plants.
Only the local content regulations gave mining companies a limited and insufficient period of three months to comply

with local content plans.37

The Mining Act states that mining companies can sell raw minerals outside Tanzania only under exceptional
circumstances.®’® The Sovereignty Act further alludes to this exception but does not elaborate on the circumstances
under which mining companies can export raw minerals.3”” Again, there is a need for the beneficiation regulations to
elaborate on what these circumstances for allowing selling raw materials outside Tanzania would be. Further, the new
mining laws need to impose a levy on the exportation of raw minerals falling under this exception.® There is also a
need to formulate a conducive environment to enable Tanzania and the companies to beneficiate raw minerals.” In
Tanzania, the distribution of roles and responsibilities in the relevant mining ministry and departments to promote LCRs
have been chaotic.380 Unless Tanzania addresses these shortfalls, then beneficiation provisions and their intended
benefits will not be successful.! The LCRs and beneficiation provisions under the new mining laws and regulations
will remain difficult or impossible to fulfil and enforce and has resulted in a 2.4 per cent slump in gold production as of
2018.%82 As already stated, Chapter four further discusses and expounds on the shortfalls and practical challenges

under the new mining laws and regulations in detail.

5. Conclusion

This chapter has discussed the position of Tanzania's Mining Act, new mining laws, and regulations of beneficiation as
one of the LCRs. Beneficiation is on how Tanzania can enhance its benefit-sharing regarding mineral resources for
economic growth.38 Tanzanian purposely enacted the new mining laws and regulations to ensure it benefits from its
mineral endowments.®* However, these laws and regulations have shortfalls that Tanzania must address to ensure
efficiency.38 It remains unclear if beneficiation has been a success in enhancing benefit sharing in Tanzania.3 Since

its inception, the Bank of Tanzania records a reduction in gold production from 10, 798.4 kilograms to 10, 422.4 in
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2016.387 Nevertheless, the Tanzanian government has realised the significance of beneficiation to enhancing benefits
from minerals for economic development.®® Tanzania has a limited capacity that is required to conduct beneficiation

or value addition of raw minerals successfully.38®

Tanzania is currently amending the Mining Act under the Amendment Bill of 20193% | which is awaiting assent.3' The
Bill proposes several changes to the current Mining Act.3%2 The next chapter discusses and assesses the shortfalls,
legal and practical challenges that are imposed by the new legislation and its regulations on beneficiation as a means
of enhancing benefit-sharing from minerals. This chapter provides an eagle's view on the aspects lacking in the current

law on the concept of beneficiation.
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Chapter 4: Assessment of the Shortfalls and Practical

Challenges of the Legal Framework on Beneficiation

1. Introduction

This chapter presents the socio-economic aspects of beneficiation and assesses the legislative framework's legal
challenges discussed in chapter three. This chapter will also provide an overview of the legal and practical aspects
lacking in the new mining laws and regulations on beneficiation as an aspect of benefit-sharing under the Local Content

Requirements (LCRs).

The African Mining Vision intends beneficiation to enhance citizens' participation in the mining industry and the host
nation's development.3% Beneficiation is ideal for benefit sharing of proceeds from the extraction of mineral resources;
however, it has legal and practical shortfalls.3* There is a need to formulate a robust regulatory framework and
monitoring mechanisms for the effective enforcement and implementation of beneficiation requirements.’® This
chapter discusses the shortfalls in the new mining laws and regulations and the practical challenges facing Tanzania's
beneficiation activities. As already discussed under section four of chapter three, the new mining laws and regulations
have shortfalls and practical challenges that Tanzania must address. Apart from the definitional uncertainty discussed
in chapter four, the new mining laws and regulations lack enforcement, monitoring, and sanctioning mechanisms.3%
There is also a human resource and capacity deficit to ensure the laws are adhered t0,3¥" coupled with a lack of
consultations with stakeholders, among other things.3® The next section of this chapter discusses these shortfalls in
greater detail. Section three further discusses the current practical challenges mining companies face due to the new
mining laws and regulations' underlying shortfalls. The last section provides conclusions on the legislative framework's

shortfalls, leading to this dissertation's concluding chapter.
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2. Shortfalls in the New Mining Laws and Regulations

This section identifies several shortfalls and practical challenges emanating from the new Tanzanian mining laws and
regulations. This section further assesses the socio-economic aspects of beneficiation. This chapter is a continuation

of the shortfalls discussed briefly in section 4 of chapter three.

2.1. Generality of Beneficiation Requirements

The beneficiation processes are different for each mineral resource, and Tanzania must not treat them the same.3%
The new mining laws and beneficiation regulations do not consider specifying and focusing on which minerals would
be cheaper but more beneficial to add value to them.*® |nstead, the new mining laws and regulations*' give a general
requirement to have all minerals beneficiated.*%2 This general requirement limits the chances of successful beneficiation
and its implementation in Tanzania.*® Many mining companies would not engage in beneficiation that would not make
economic sense or result in losses.*** These umbrella beneficiation requirements may not be ideal and achievable for
already existing small mining companies.*% In 2011, the TMAA%% opined that beneficiating copper with the quality and
the quantities Tanzania produces would not make economic sense for the mining companies.®” Therefore, the
beneficiation of minerals that would not be significant defeats the purpose of the new mining laws and regulations.408
Consequently, it must be economically sound and achievable for the mining companies for beneficiation to be

successful 409

2.2. Lack of Incentives

As discussed in section 3.3. of chapter two, Tanzania must give mining companies incentives to ensure they comply
with beneficiation. Incentives are essential, especially when erecting beneficiation infrastructure, which is an expensive
investment.#'® This need to incentivise mining companies becomes apparent due to the limited infrastructure for

conducting value addition to raw minerals.*!" Further, Tanzania must reduce the costs of materials used in beneficiation
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processes to ease mining companies' burden.#'2 The new laws and regulations must back these incentives for
beneficiation.4™® Such incentives include tax holidays or reductions, reduced costs of energy required for beneficiation
activities, and minimised state royalty paid to the government for mining companies.*'* In essence, the provision of
incentives*!> means that the host nation will incur part of the cost of the investment required for the LCR of beneficiation

to ensure that mining companies comply.4'6

The new Tanzanian mining laws and regulations do not incentivise the mining companies to add value to raw
minerals.4!” The lack of incentives to enable mining companies to efficiently and cheaply conduct beneficiation is one
of the main obstacles to successfully implementing the new mining laws.418 Arguably, the lack of incentives explains
the Tanzanian industry's inability to compete with the international industries regarding beneficiation capabilities.*1
Therefore, the local mining companies and industries continue to lack the capacity to add value to raw minerals and
thus impossible to comply with such requirements under the new mining laws and regulations.*® A lack of upskilling

and training further causes Tanzanian citizens' lack of capacity, as the next section discusses.

2.3. Lack of Upskilling and Training of Citizens

Tanzania has a shortfall of a skilled local workforce to carry out the necessary beneficiation activities.*?' This lack of
essential skilled workforce, just like lack of infrastructure, remains one of the main challenges against successful
beneficiation in Tanzania.*?2 The new mining laws do not make detailed provisions for Tanzanian citizens' training,
which is lacking.? As discussed in chapter three of this dissertation, there is a lack of clarity on how the mining
companies must conduct training and upskilling.#* There is a need to address the deficit of specialised and skilled
citizens required to fill in the established beneficiation facilities' jobs.*? Beneficiation of minerals is a technical process

that involves identifying physical and chemical aspects of raw minerals to separate the unwanted properties.*® It indeed
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requires technical training, skill, and expertise to be able to use the necessary techniques.*2” Without the essential
skills, the mining companies risk conducting poor beneficiation to reduce the minerals' value and occasion financial
loss.*28 Currently, Tanzanian citizens do not have the required skills and capacity to successfully perform beneficiation
of raw minerals regardless of the mining companies' legal requirements.*?® The lack of upskilling and training of citizens
has directly and immediately impacted another area of beneficiation infrastructure lacking, which the next section

discusses.

2.4. Deficit of Beneficiation Infrastructure and Skilled Human

Resource

The infrastructure necessary for beneficiation includes infrastructure such as refineries and smelters.4*® Mining
companies use refineries and smelters to add value to raw minerals through an industrial process.*¥! Refineries and
smelters are expensive to acquire and assemble*32 and consume high amounts of electricity.*33 A significant supply of
water is also required in these refineries and smelters.#3* Tanzania's electricity supply is currently inadequate to meet
the energy-intensive beneficiation activities of smelting and refining raw minerals.3® The new mining laws and
Tanzanian government need to address the need for energy and electricity supply for the beneficiation needs.*¥ At
least 4, 500 kilowatts are required to beneficiate a ton of copper.#¥” This figure juxtaposed with the net 2, 280 gigawatts
hours that the Tanzania Electricity Supply Company (TANESCO) generates for the whole country raises some severe
concerns in achieving beneficiation.*3® The electricity supplied is insufficient to meet the electricity needs of
beneficiation activities.*® There is no link between beneficiation and policies to curb electricity shortages.*? Unless
Tanzania overcomes this electricity challenge, beneficiation will continue to be unsuccessful as electricity plays an
integral part.#' Apart from electricity issues, Tanzania also lacks other infrastructure such as transportation

infrastructure necessary for beneficiation such as roads and ports.*42
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The new mining laws and regulations do not address the deficit in beneficiation infrastructure and the absence of a
skilled local workforce discussed in section 2.2. to carry out these beneficiation activities.**3 The absence of the
necessary infrastructure for beneficiation is one of the biggest challenges facing Tanzania's value addition
processes.*4 Lack of beneficiation infrastructure is a severe problem in Tanzania and many resource-rich African
countries in general.445 Without these infrastructures, it is impossible to comply with and implement the beneficiation
laws and regulations due to a lack of capacity.**6 For example, Tanzania compelled a London-listed Acacia Mining Plc
(Acacia) to stop the exportation of copper concentrates in its raw form.*” Due to a lack of capacity to beneficiate,
Acacia had to halt mining activities. This halting was a massive setback to Acacia because copper alone contributed
to at least 30 per cent of Acacia's revenues.*¢ Acacia suffered unprecedented losses amounting to U$S246 million,
and this loss resulted in Acacia halting some of its operations in their mine known as Bulyanhulu.*#® Another example
pertains to the closure of TanzaniteOne*? due to the export ban and the requirement to beneficiate raw Tanzanite. 45
The absence and lack of infrastructure and skilled human resource capacity affected TanzaniteOne's performance of

the legal obligation to beneficiate, which resulted in financial losses and its subsequent closure.452

The New Tanzanian mining laws and regulations must address the lack of infrastructure for beneficiation. Otherwise,
it will continue to jeopardize other mining operations and the revenue accruing from them.#53 The new mining laws do
not obligate the Tanzanian government to provide the infrastructure necessary for beneficiation.** The new mining
laws and regulations do not offer any temporary option to mining companies that lack the beneficiation infrastructure
to add value to their raw minerals.*%5 It merely states that mining companies must beneficiate raw minerals before
exportation.*% The new mining laws and regulations require immediate compliance with the beneficiation requirements.

This requirement disregards the genuine considerations for putting up refineries and smelters, such as the long-term
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investments that mining companies require for beneficiation plants.*5” Unless Tanzania addresses these infrastructure

deficits, it will continue to suffer financial loss from the exported raw minerals.*%

2.5. Lack of Timeframes

The new mining laws have not provided any time frames for mining companies to comply with the beneficiation
requirements of establishing plans for processing raw minerals.#® The new mining laws and regulations must provide
adequate time to enable existing mining companies to comply considering these plants' nature.*6 It will require a
minimum of three years for Tanzania to assemble the requisite beneficiation infrastructure*¢! and risk losing millions of

revenue from the lack of exportation of minerals.*62

The new mining laws do not indicate specific time frames within which mining companies should finalise raw minerals'
beneficiation upon commencement.*é? Further, the ban for the exportation of raw minerals was imposed on both new
and existing mining companies promptly without adequate transitional periods stipulated.*6* For instance, the new
mining laws and regulations gave the mining companies insufficient, unattainable and unreasonable time to comply.465
This lack of timeframes and adequate transitional periods for compliance becomes a problem for implementation and

enforcement purposes as it can be almost impossible for mining companies to comply. 46

2.6. Lack of Monitoring, Enforcement, and Implementation Capacity

The implementation of the LCRs and, more particularly, beneficiation has been difficult.*6” Failure to implement the
mining laws and regulations is the most significant shortfall and challenge for success.*6® Tanzania has had insignificant
achievements in terms of the beneficiation of its raw minerals.“6® The new mining laws and policies in Tanzania have
not succinctly provided for the mining companies' required performance targets and monitoring mechanisms.#”0 For

example, in 2019, the Tanzanian government engaged in negotiations with Barrick Gold Cooperation (Barrick) over a
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possible acquisition of Acacia Mining Plc (Acacia).#”' However, interestingly, the Tanzanian government offered Barrick
an omission of the legal requirement not to export raw minerals and the need to establish beneficiation plants in
Tanzania, which the Tanzanian government was considering.4’2 There is no express provision in the new mining laws
and regulations empowering the Tanzanian government to exempt some mining companies from complying with LCRs.

This example shows a problem in the enforcement and implementation of the new mining laws and regulations.*”

The new mining laws and regulations do not provide for the implementation of beneficiation policy strategies.#’* Unless
Tanzania acquires the infrastructure and capacity to beneficiate minerals and manages to enforce and implement the

new mining laws and regulations, it will continue to earn less benefit from its mineral resources.*’s

3. Practical Challenges

There is a shortfall in mining companies and other industries' collaboration to meet the new mining laws' beneficiation
requirements.*”® Mining companies find it almost impossible to collaborate with local companies for beneficiation
purposes due to their lack of capacity.#’” The new mining laws and regulations must address these issues as a matter

of urgency.*78

There are several ministries and institutions responsible for ensuring that mining companies satisfy LCRs.4® However,
the new mining laws and regulations have not spelt out these institutions' respective roles and duties at all points of
the beneficiation process, making it difficult for enforcement and implementation.#® There is a lack of collaboration

between these different institutions, limiting the intended realisation of beneficiation. 4!

The Tanzanian government and the New Commission lack enough capacity to monitor, regulate and ensure
compliance with LCRs such as beneficiation.*®2 Under the new mining laws and regulations, the new Commission has
been overwhelmed with new extra roles and responsibilities on beneficiation without addressing the capacity's

underlying issue to fulfil these roles.*83 Lack of ability to enforce and implement the beneficiation requirements under
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the new mining laws and regulations is detrimental to the intended improvement of mineral resource extraction
benefits.*8* The lack of such strong capacities has led to significant abuse of LCRs in Tanzania.“®® Due to this lack of
capacity, the New Commission has been unable to sensitise and encourage all stakeholders to comply with the LCRs
stipulated under the new mining laws and regulations.*® In 2015, there was an establishment of a Local Content
Department purported to be the overseer of LCRs in Tanzania and engage all relevant ministries, departments, and
institutions to that effect.*8” However, this Department has yet to roll out its operations and has not made any difference
to these shortfalls.8 For LCRs such as beneficiation to succeed, there must be proper and adequate enforcement and
monitoring mechanisms to ensure compliance.* This entails having the requisite capacity to carry out the monitoring

and enforcement duties.

4. Conclusion

There may be a need to have specific policies and laws that address monitoring, regulation, and enforcement of the
beneficiation requirements.®® For a long time, Tanzania's mining laws lacked enforcement and, monitoring, and
sanctions for mineral rights holders.“" Monitoring compliance entails having adequate human and financial resources
to carry out those duties ably.*%2 Tanzania must address these shortfalls to realise the intended goals of LCRs and the
beneficiation of raw minerals. Unlike previously, there is a need for stakeholder engagement and consultation when
revising these new mining laws and regulations.** As it stands, the legal requirements and obligations for the LCRs of
beneficiation under the new mining laws and regulations are not easily attainable and uncertain for mining companies
to comply with.## Otherwise, studies will continue to show that the mining industry fails to benefit Tanzania
adequately.“®® The next chapter discusses the recommendations to the current shortfalls and practical challenges
facing the new mining laws and regulations, as discussed in this chapter. This chapter will recapitulate the other
chapters and discuss the proposals to be made under the new mining laws and regulations to improve the shortfalls

and challenges.
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Chapter 5: Recommendation and Conclusion

1. Introduction

This dissertation has analysed how the new Tanzanian mining laws and regulations to establish how they have
promoted and enhanced the beneficiation of raw minerals to increase the benefits Tanzania accrues from its mining
industry. To this end, chapter two discussed the LCRs and beneficiation as a concept of benefit-sharing of the revenue
from mineral resources. Chapter three of this dissertation further analysed the new mining laws and regulations and
identified various shortfalls and practical challenges regarding beneficiation. Chapter four thereupon motivated for a

revision of the new mining laws and regulations.

This chapter gives a summary of the main issues discussed in the previous chapters. This chapter further makes
recommendations to the current legal framework. This chapter also outlines how Tanzania can circumvent these
obstacles and challenges to improve the benefit-sharing from beneficiation of raw minerals in the mining sector of
Tanzania, if at all. This chapter provides recommendations on circumventing and counteracting the current shortfalls
and challenges for beneficiation to consider legislators and policymakers. The next section recapitulates and

summarises the main issues discussed in this dissertation.

2. Summary of Main Issues

Being a resource-rich country, Tanzania ought to have benefitted more noticeably from its mineral extraction than is
the case.*® Tanzanian citizens still face poverty, and Tanzania as a country remains underdeveloped.*9” The

infrastructure in mining communities is much dilapidated.4%

This dissertation has also outlined and discussed the new mining laws and their accompanying regulations.*®® Tanzania
passed the new mining laws to improve the previous mining laws' shortfalls®® and strengthen Tanzania's economy.5!
The new mining laws and regulations intended to enhance Tanzania's benefits accrue from extracting its precious

minerals by mining companies.® |deally, the extraction of minerals must develop the host nation.5 Host nations must
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enact beneficiation laws and regulations with implementation and enforcement mechanisms for success.%
Stakeholders must be engaged and consulted when formulating these laws and regulations®% to enact laws and
regulations that collates various views and ideas.>% These consultations will allow Tanzania to develop laws that are

easier to comply with as the stakeholders will be aware of their obligations.5”

This dissertation has argued that the New Tanzanian mining laws and regulations have various shortfalls (discussed
in chapters three and four) that need addressing to ensure that beneficiation enhances benefit-sharing of mineral
revenue.5% Arguably, beneficiation has not improved benefit-sharing of mineral revenue in Tanzania because of these
legal and practical shortfalls and challenges.5®® Therefore, the legislators and policymakers must consider the

recommendations that this dissertation makes under the next section to counteract these shortfalls.

3. Concluding Recommendations

As discussed in Chapter four of this dissertation, LCRs and particularly beneficiation in developing resource-rich
countries such as Tanzania, come with many challenges and obstacles which need addressing.5'® Tanzania must
address these challenges and obstacles for beneficiation and its enhanced revenue to be a success.®'" Tanzanian
must draw lessons from similar developing resource-rich host nations that have formulated successful LCRs and
beneficiation regulations.'2 Therefore, in conclusion, this section makes recommendations for Tanzanian legislators

and policymakers to consider.

3.1. Provision of Performance Targets and Incentives

Tanzania must amend or revise the new mining laws to provide performance targets and incentives to mining
companies regarding beneficiation.®'® The new mining laws and regulations must incentivise mining companies with
tax holidays and reductions for constructing infrastructure, acquiring skills, and training development. Unless such
Tanzania provides such incentives under the new mining laws, realisation and implementation of the beneficiation
requirements will remain challenging, resulting in further losses in mineral resources benefits.5'* Strict sanctions or
penalties must follow non-compliance with these requirements to deter mining companies from such non-

compliance.5'® If the Tanzanian government were at the forefront of investing in and conducting beneficiation through
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a state-owned mining company, it would be more beneficial.>'® In some instances, the government can elect to provide
a mining company with other incentives in exchange for the infrastructure necessary for beneficiation.'” Overarching
new mining laws that enhance beneficiation productivity through reduced operational costs like electricity and transport
and provides skills and training acquisitions answer the current problems.5'8 The host nation must incentivise the mining

companies and industries to comply with the requirements of the new mining laws.5'®

Tanzania's new mining laws should address the deficits in performance indicators for mining companies, monitoring,
and enforcement mechanisms for compliance with LCRs.520 Further, the laws should incentivise mining companies to

comply with requirements easily and impose strict penalties for non-compliance.5?!

3.2. Capacity Building

The Tanzanian government must require mining companies to equip the country’s citizens with the necessary skills for
conducting beneficiation activities.52 Tanzania cannot overemphasise its citizens' need to have the necessary
capacity, education, and skills to carry out value addition to raw minerals.52® Lack of capacity has been the greatest
obstacle to beneficiation in African resource-rich countries.®* Once local people have the necessary skills, it will
enhance the effectiveness of beneficiation in benefit sharing.52 Tanzania must make investments in education and
training to curb this challenge. The new mining laws and regulations must require the Tanzanian government to build

its citizens' capacity by investing in training and educational facilities and services.52

Additionally, there must be a further requirement to have attained a prescribed percentage of local Tanzanians'
employment to perform beneficiation activities.528 The onus is on the host nation to ensure that it provides the necessary
educational facilities to achieve this objective.5? Host nations must enact legislation and regulations that spell out the
State and the mining companies' duties and responsibilities at each point of beneficiation.’® These laws and

regulations must also require the training and education of citizens during beneficiation.53! This requirement should be
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concomitant with further requirements to furnish periodic reports or quotas for citizens' training on beneficiation.5%2 For
this requirement's effectiveness, the laws should require mining companies to work together on citizens' training instead

of alone.

Further, the new mining laws should require the Tanzanian government to establish local or international training
institutions for imparting beneficiation skills to the Tanzanian citizens.53 Tanzania can consider local mentors to train
and transfer skills to Tanzanian citizens.5* The mining companies must agree to fulfil these obligations before the

Tanzanian government awards them with a mining contract.5%

3.3. Provision of Infrastructure for Beneficiation

The Tanzanian government has not displayed any wish to fund the beneficiation activities to enhance the local
industries.5¥ Tanzania must enact the necessary laws coupled with robust institutional and regulatory frameworks that
demand the erection of this beneficiation infrastructure.5¥ These institutional and regulatory frameworks must be armed
with the capacity and independence to enforce these laws ably.5% In other words, it should be easier to implement
these new mining laws as compared to the current situation in Tanzania if they are to achieve their intended goals.5%
They must have traditional roles and responsibilities and set up reasonable targets for mining companies and monitor
their compliance.®® The already existing Tanzania Extractives Industry Transparency Initiative (TEITI)5*! and other
Civil Society Organisations should monitor compliance and implement the new mining laws and regulations on

beneficiation.542

The new mining laws must promote the establishment of the beneficiation infrastructures, for example, through
incentives.?3 The new mining laws must task Tanzania to ensure that the required infrastructure to achieve

beneficiation.54

Furthermore, there is a need for a general revision of the new mining laws to determine if a broad approach and
demand for beneficiation would apply to different circumstances, as seen in the Barrick and Acacia transaction.5 In

this Barrick and Acacia transaction, the Tanzanian government erroneously waived the legal requirement to beneficiate
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minerals contrary to the new mining laws and regulations' provisions.>* A general condition to construct beneficiation
plants would not be reasonable for every mining company in Tanzania.5*” Removing this generality would permit easy

enforcement and implementation of the beneficiation requirements.4

Further, there must be a specific requirement for local people's employment during the construction of this infrastructure
to enhance the benefits.5*? Once the new mining laws and regulations do this, it will instil confidence and obligation on
the mining companies to invest in this infrastructure.5 Considering that it is costly to put up this required infrastructure,

Tanzania must enact financial regulations to address infrastructure funding issues.%!

The new Tanzanian mining laws and regulations can consider providing an alternative to local beneficiation by allowing
mining companies to add value to minerals outside Tanzania for lack of infrastructure.552 Alternatively, the proposed
mining laws and regulations can impose a precondition to all mining companies engaged in bidding and tendering
mining contracts to satisfy the capacity to beneficiate raw minerals.® Tanzania should only award these mining

contracts to the bidder who meets this precondition together with other conditions under the bid.5%

3.4. Enhancement of Stakeholder Involvement

Tanzanian government must briefly spell out the mining sector's role in enhancing local industrial policy and acquiring
the necessary funds.5% The LCRs must be aligned with the host nation's industrial policy and must engage all
stakeholders involved.5% Tanzania enacted new mining laws of 2017 abruptly with limited consultations, engagement,
and stakeholder involvement, which are necessary.%’ The participation of various stakeholders is to get broader
perspectives and considering all views raised.5%® Better mining laws, regulations, and policies stem out of broad
stakeholder involvement and consultations.* These consultations will further enable local industries to enhance their
capacity and participation to meet the beneficiation laws and regulations' intended needs.5 Tanzania can also

enhance this capacity by providing local industries funding to meet the beneficiation requirements through a
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development fund.%' The new mining laws can also give local industries or mining companies a lack of beneficiation

capacity to sell their raw minerals to companies that can beneficiate the raw minerals.

Further, the new laws must provide public-private partnerships to enable companies to get funding for the smelters and
refinery beneficiation facilities that are typically expensive to acquire.562 Public-private partnerships are also crucial in
aligning a shared vision, strategy, and decision-making to foster the beneficiation activities.%3 Tanzania can take a leaf
from the book of Botswana's beneficiation programme where Botswana's government entered into a joint venture with
De Beers (Pty) Limited to add value to raw diamonds.%* This partnership has made beneficiation in Botswana a
success story, and both parties have benefitted exponentially through the development of infrastructure and

employment of its citizens.55

3.5. Enhancement of Monitoring and Enforcement Mechanisms

The mining laws are unclear in terms of the legal requirements and how Tanzania can enforce them. It leaves room for
non-compliance by the mining companies.®¢ Tanzania must arm the proposed new mining laws and regulations with
enforcement mechanisms to compel compliance.%” These enforcement and monitoring mechanisms must be precise
in evaluating compliance.8 The proposed new mining laws and regulations should require the Mining Commission to
devise a working system to monitor compliance with the legal requirements and enforce the punitive provisions for non-

compliance.

Further, the Mining Commission must impose criminal law sanctions that the new mining laws and regulations must
provide for against all individuals in non-compliant mining companies.® Other forms of sanctions can be monetary
penalties against the non-compliant mining companies to pay the equivalent of the estimated sum of money the host
nation would have obtained had the mining companies complied.5” This stringent sanction will force mining companies
to comply with the new mining laws and regulations since the penalties for non-compliance will be more costly when

juxtaposed with compliance costs.5"!
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The new mining laws and regulations should require mining companies to submit compliance and performance periodic
reports.®72 These reports must be coupled with and guided by stipulated performance indicators for reference purposes
when determining compliance.5”3 The performance indicators have specified timeframes within which mining
companies must comply.5* Without these periodic updates, Tanzania will not ascertain the viability of the LCRs and
beneficiation requirements under the new mining laws and regulations.5”> Tanzanian must establish a specific
administrative institution or authority to monitor and ensure compliance with these local content and beneficiation
criteria under the new mining laws and regulations.5”® However, the success of the LCRs authority entails having the

necessary capacity to carry out its duties.5”

The laws must stipulate performance indicators. There must be a provision for joint venture agreements to allow mining
companies to collaborate and with the national mining company and meet the law's requirements.5® These
performance indicators or scorecards ensure ease of monitoring and ensuring that mining companies are compliant.57
For example, the new mining laws and regulations could require mining companies to employ a specific number of

Tanzanian citizens for beneficiation activities.580

Tanzania must enact different laws, regulations, and policies to monitor, regulate and implement compliance with
beneficiation requirements.%! Strong institutions should couple these laws, regulations, and policies if they are to
succeed.%2 These institutions are paramount in improving the capacity of the local industries to meet the demands of
beneficiation.’ The institutions have to be well-coordinated and synchronise their position on beneficiation for easy
enforcement.58 The new mining laws and regulations must distribute the roles and duties of these institutions.5 The
new mining laws and regulations must enhance these institutions' capacity to meet the workload that comes with
enforcement and monitoring.58 This enhancement can take the form of a committee or an institution of experts who
can ably assess beneficiation requirements.®” These institutions should conduct sensitisation exercises for all

stakeholders to inform of their need to satisfy LCRs as required under the law.%8 Further, these institutions must impose
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criminal law sanctions under the mining laws and regulations against all individuals in non-compliant mining
companies.® There is a need to formulate stronger mining laws and regulations that address these current

challenges.>%

3.6. Establishment of a Local Content Unit and Supplier Development

Tanzania must address the shortfalls in mining companies and other industries' collaboration to meet the new mining's
beneficiation requirements.5®' Therefore, this dissertation suggests that there should be a Local Content Unit®2 (LCU)
to monitor the LCRs such as beneficiation and facilitate the collaboration of companies to conduct value addition
processes.5% LCU will spearhead the Tanzanian objectives of successful beneficiation of raw minerals.?* The LCU

will engage all relevant stakeholders to foster ahead beneficiation.5%

Further to this, the Tanzanian government should consider formulating a Supplier Development Programme (SDP).5%
Tanzanian government will task this SDP with increasing local suppliers' involvement and participation in raw minerals'
beneficiation by building their financial and human capacities.>” This task involves upscaling the skills and capabilities

of local Tanzanians involved in beneficiation activities.5%

3.7. Establishment of a Survey Data on Local Content Requirements

This dissertation further suggests an existing analysis of the impact of LCRs on enhancing the Tanzanian economy.5%
This analysis is to determine whether such laws governing LCRs are making their intended effect lacking in Tanzania
currently.f0 One way of analysing such impact is through the formulation of well-detailed survey data on LCRs in

Tanzania.t0"

3.8. Improved Emphasis on training and upskilling Tanzanians

The new mining laws should also make detailed provisions for Tanzanian citizens' training, which is lacking.t? Skilled

employees in beneficiation activities are required to ensure that beneficiation is a success. There is a need for
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specialised and skilled Tanzanian citizens who will be required to perform the duties of value addition to raw minerals
in the established beneficiation facilities.® There is a further need to incorporate the skills necessary for beneficiation
into the Tanzanian education system to enhance capacity.5 Tanzania needs to create employment opportunities by
formulating laws requiring the Tanzanian government to invest in education, human resource, and knowledge

development for its citizens.80

3.9. Provision of Clear Time Frames for Beneficiation

The new mining laws should indicate specific time frames within which mining companies should finalise raw minerals'
beneficiation upon commencement.5% These time frames will enable the seamless running of the beneficiation
activities.8” The new mining laws and regulations need to address the uncertainty of not providing a timeframe within
which mining companies can address the infrastructural deficit before they are required to comply.8% Currently,
Tanzania lacks infrastructure, which requires reasonable time and finances to construct before companies can adhere
to the beneficiation requirements.8% It is not practical to expect mining companies' immediate compliance with the need

to beneficiate raw minerals before exporting them.

4. The Summative Conclusion

Chapters three and four have discussed that Tanzanian new mining laws have shortfalls and practical challenges.
There is need to address the shortfalls (such as lack of capacity) and implore the recommendations made in this
dissertation to realise the potential of economic benefits and development from the beneficiation of minerals.t If
properly managed and executed, the benefit of raw minerals can enhance the share of benefits that a mineral resource-

rich developing country such as Tanzania can acquire.5!!
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