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Using Corporate Social Responsibility to Improve Employee Participation in a Business.

Abstract

Workplace forums are intended to promote employee participation in a
business but have not been a success in South Africa for a number of reasons.
Certain corporate social responsibility principles, particularly those found in
the King IV Code, can help improve employee participation in a business and
ultimately lead to an improvement of the relationship that employer have with

their employees.
1. Introduction

The employer and employee relationship is an important one, particularly in the South
African context. This relationship is regulated mainly by the Labour Relations Act (LRA),
which offers employees extensive rights and aims to harmonize the relationship between
these parties.' However the LRA is not without its flaws. The following thesis will highlight
a flaw in the LRA, workplace forums, which does not help improve the employer-employee
relationship and at worst could lead to an erosion of the relationship between employees and
employers. This thesis will then argue that corporate governance principles can be used to
improve the relationship between employers and employees. This thesis is divided into 4
chapters. The first chapter will look at workplace forums in the LRA, which have been
underutilised and this underutilisation has not helped the relationship between employees and

employers, which can be strained at times in South Africa.

The second chapter will then look at corporate governance in general and the theoretical
underpinnings of corporate social responsibility. This chapter will also introduce the business

case for corporate governance which outlines why companies and employers should

! Labour Relations Act 66 of 1995 (Hereafter the LRA).



incorporate corporate social responsibility into their business model. The third chapter will
then start looking at the South African corporate governance framework, with a particular
focus on King IV Report on Corporate Governance and some of its theoretical underpinnings.
The final chapter will then present companies and employers with practical considerations on
how they can implement corporate governance principles and corporate social responsibility

into their organization in order to strengthen the relationship they have with their employees.

2. Lack of use of workplace forums

2.1. Introduction to Chapter 1

The issue to be highlighted in the LRA that this paper will focus on are workplace forums
which are found in Chapter 5 of the Act.? This paper focuses on workplace forums for a
number of reasons. Firstly it is because it is one of the mechanism through which the LRA
attempts to improve the relationship between employees and employers. While this will be
discussed in greater detail below, workplace forums attempt to improve the relationship by
incorporating joint-decision making and consultation which should lead to greater employee
participation in an organization or company. The second reason that this paper is focusing on
workplace forums is that despite the good intentions they have, they are seen as a failure for a
number of reasons which will also be discussed in greater detail in this chapter. These factors
tie into the core argument of this thesis, which is mainly how law (statutes, common law and
corporate governance codes) can help employers engage with their employees and ultimately

improve the employee-employer relationship.

2.2. Establishment and overview of the functions of workplace forums

2 Chapter 5 of LRA.



S79 of the LRA lists the establishment and general functions of workplace forums.®
According to this section, workplace forums are established to promote the interests of all
employees in a workplace, regardless of their affiliation to a trade union.* These forums are
also to enhance efficiency in the workplace and aim to enhance joint-decision making about
matters related to s86 of the LRA.”> The ways in which they are to enhance employee
efficiency is through consultation with employers on a variety of areas. These areas include
retrenchments, mergers or transfers of ownership that impact employees, education and
training, production and development plans and restructuring the workplace and introduction
of new technology or methods.® These forums are thus intended to focus on practical issues at
a workplace and address issues that do not fall within the ambit of a normal bargaining
council. Joint decision-making areas that the workplace forum should address include
disciplinary codes and procedures, measures protecting or advancing those disadvantaged by
unfair discrimination and rules related to the regulation of the workplace.” Workplace forums
are thus there to engage employees of an organization through joint-decision making and a

focus on the practical issues in a workplace.

Workplace forums are to be popularly elected by employees and the members are allocated
according to the occupational distribution of the workforce to ensure that all members,
including those who are not represented by a trade union, are represented in the forum.® In
order to achieve its goals of promoting the interests of all employees and enhancing

workplace efficiency, workplace forums should meet regularly with the employer. The forum

*S79 LRA.

*579(a) of the LRA.

>$1(1) of the LRA.

® Government Gazette 16861, 1995.
’ Government Gazette 16861, 1995.
# 580 of the LRA.



should then report back to the workplace on the details of the meeting.® The employer also
has a number of obligations in relation to the workplace forum. These obligations are a report
of the financial and employment situation of the business to the forum.° This reporting is in
addition to any measures contained in a bargaining agreement that the employer must adhere
to. Workplace forums have been introduced into the South African labour law regulatory
mechanism because it has been noted that there needs to be proper processes that deal with
consultation and joint decision-making between employers and employees on issues that

related to production in the workplaces.™

These production issues are related to areas of concern that affect employees in their daily
life as mentioned above. Workplace forums can take four forms in terms of the provisions of
the LRA. They can be a bargained workplace forum based on a collective agreement which
was entered into between the representative trade union and employer.*? The second type of
work forum that can exist is one with a bargained constitution.™® This bargaining will take
place between the representative trade union and employer and the workplace forums
functions will be regulated by the constitution. The third type that can exist is a workplace
forum constituted by a Commission for Conciliation, Mediation and Arbitration (CCMA)
commissioner.** The final type is a workplace forum that is trade-union based.™ Now it is

time to consider the functions of workplace forums in greater detail.

2.3. Functions of Workplace Forums

2.3.1. Consultation

° Geoffrey Wood and Pralene Mahabir “South Africa’s Workplace Forum system: A stillborn experiment in the
democratisation of work?” (2001) 32 Industrial Relations Journal 3.

19583 of the LRA.

A, Slabbert, J. J. Prinsloo, B. J. Swanepoel and W. Backer Managing Employment Relations in South Africa
(eds.) (2005).

12580(7) of the LRA.

3580(9) of the LRA.

%580(9) of the LRA.

1>580(10) of the LRA.



The first function of the workplace forum is to increase employee participation in the
workplace through consultation with the employer. Consultation is required on matters that
are covered by s84 of the LRA.*® Some of these matters have been mentioned above and
include restructuring the workplace, changes in organisation of work, partial or total plant
closures and the dismissal of employees for operational requirements.!’ Consultation in terms
of the LRA does not have a set definition and can thus include a wide range of actions.
However it is envisaged to be the employer doing more than notifying the forum on a
proposal and consider any suggestions it may make and it requires the employer to sit down
with the forum and carefully contemplate any input made by the forum, which is there to

represent the interests of all employees at the workplace.*®

In this context, consultation is almost equated to negotiation. This is because the employer is
required to obtain more than the opinion of employees on certain issues.*® Employers are
required to reach an agreement with employees on the issues which are to be addressed in
s84.%° Thus the employer must allow the workplace forum to make representation and
advance alternate proposals based on the interests of the workers in the workplace. If the
employer disagrees, the employer must provide reasons for its disagreements with the
proposal put forward by the workplace forum.?* The definition of consultation entails a good
faith aspect on the part of the employer, instead of the employer just dictating demands to the

workplace forum and not engaging with the interests of the employees.

In addition to the list of issues on which an employer must consult with the workplace forum

on, there are addition matters that the employer and workplace forum may consult on. The

'°584 of the LRA.

'7584 of the LRA.

'8 John Grogan Workplace Law 11th ed (2014).

19585 of the LRA.

20 Felicity Steadman “Workplace Forums in South Africa: A Critical Analysis” (2004) 25 Industrial Law Journal 3.
*! steadman op cit note 20.



first of these additional matters are ones which a bargaining council can confer on a
workplace forum, provided they fall within the registered scope of the bargaining council.??
Further additional matters that an employer and workplace forum may consult on include
matters that allow the workplace forum and employer to consult on once a collective
agreement has been concluded. ?* Additionally any law may confer on a workplace forum the
right to be consulted about other matters related to production in the workplace. Thus
consultation between the employer and workplace forum cover a range of issues and could be
seen as an extension of collective bargaining at the workplace level. This is because
consultation can cover such a wide variety of issues, similar but not the same as collective
bargaining, but is focused at the workplace level. Now to consider the next function of the

workplace forum, which is joint decision-making between it and the employer.

2.3.2. Joint Decision-making

S86 of the LRA states that the employer must enter into joint decision-making once the
workplace forum is established.?®> A consequence of joint decision-making is that the
employer is required to obtain consensus on matters that are subject to joint decision-making.
This places a constraint on what an employer may do in certain matters concerning the
workplace. It thus presents a departure from the employer unilaterally dictating to employees
on certain matters. It envisages a situation where decision-making is not hierarchical or
vertical in nature but is now more horizontal. This is not to say that the employer can never
unilaterally introduce conditions in the workplace. Rather it says that whenever a matter
requires joint decision-making, then employees are to be consulted and a consensus is to be

reached. The following matters require joint decision-making: disciplinary codes and

?2584(2) of the LRA.
23 584(3) of the LRA.
4 584(4) of the LRA.
%> 586(1) of the LRA.



procedures, measures designed to protect and advance persons disadvantaged by unfair
discrimination, rules for the proper regulation of the workplace other than work-related
conduct and changes to the rules of employer-controlled social benefit schemes by the

employer or employer-representatives.*®

Similar to matters that require consultation, a collective agreement can be concluded between
a representative trade union and employer which confers upon the workplace forum the right
to joint decision-making on additional matters not mentioned in s86.>" Any law may also
confer on the workplace forum the right to participate in joint decision-making matters.?®
Thus there are a wide range of issues that require joint decision-making between the
employer and the workplace forum, while additional matters may require joint decision-
making if the workplace forum is given the scope to do so either by a collective agreement or
any other law. If the employer and workplace forum cannot reach a consensus then the matter
must be arbitrated in accordance with the agreed procedure or referred to the (CCMA) if
there is no agreed procedure.? This ensures that there is an effective dispute resolution
mechanism in the instance when consensus cannot be reached. The final function of the
workplace forum is to ensure that there is sufficient information sharing between it and the

employer.

2.3.3. Information sharing

The right to disclosure of information is key when it comes to consultation and joint-decision
making. Access to and disclosure of information is key when employees are trying to

negotiate for their interests. S89 (1) of the LRA regulates what type of information the

?°586(1) of the LRA.
%7 586(2) of the LRA.
%% 586(3) of the LRA.
%% 586(4) of the LRA.



employer is to disclose to the workplace forum.* It is similar to the type of information that
is to be disclosed to trade union in terms of s16. The information to be disclosed must be
relevant. The employer however is not required to disclose the following type of information:
information that is legally privileged, information that if disclosed will be a contravention of
a prohibition on the employer imposed by the law or order of court, information that is
confidential and if disclosed may cause substantial harm to an employee or employer and
information that is private personal information relating to an employee, unless the employee
consents to the disclosure of that information.® There are thus some ways in which an
employer may refuse to disclose certain information to the workplace forum. It should be
noted that in terms of this section there is no obligation for the workplace forum to disclose
information to the employer. This is there to alleviate the asymmetrical power imbalances

that exist between the employer and employees.

2.4. Purposes of workplace forums

Workplace forums are aimed to harmonize the relationship between employers and
employees. Employers and employees are sometimes seen as adversaries as they compete for
returns from a business.*? This is because employers are primarily driven by profit (except
for non-profit companies or charities) and lowering wages of employees is one way of doing
so, while employees are driven by earning the most from their labour in order to support their
livelihoods. Thus these competing interests can put these parties against one another. But
workplace forums aim to lessen this adversarial stance between employees and employers
because cooperation is seen as essential in the workplace because it can make work safe and

more satisfying for the employees and also more productive on behalf of the employers.*

*589(1) of the LRA.

*1589(2) of the LRA.

32 Clyde W. Summers “Workplace Forums in South Africa: A Critical Analysis” (1995) Industrial Law Journal.
3 Explanatory Memorandum to the Labour Relations Act.



Workplace forums are not intended to completely remove the conflict between employers and
employees as tensions will always exist when the goals of the two are at such opposite ends
but aims to remove this conflict as much as possible in order to improve productivity.
However workplace forums have been underutilised and ultimately can be seen as a failure in

South Africa for reasons that will be discussed below.

2.5. Reasons for the failure of workplace forums in South Africa

2.5.1. Trade union opposition

In South Africa it has been shown that these workplace forums are not being used as much as
originally forecasted.®® This is due to a number of reasons. The first reason is due to union
opposition of these forums. Workplace forums are there to represent all employees in a
workplace, regardless of union membership. This means that non-union members are offered
the same protection under a workplace forum as union members, the former of which have
not paid a union fee. This has the potential to undermine the strength of union in the
workplace as non-union members are now represented. Furthermore this has the potential to
see a decline in union membership as workers would prefer to be represented at the
workplace forum level and pay no union fees rather than be represented by a union which
requires a union fee.* This will see a decrease in the importance of the role of unions in the

workplace as members will shift away from being part of a union.

This potential decline in union membership and union role in the workplace could have
adverse consequences for workers for a number of reasons. The first negative consequence is
that in South Africa historically it has been trade unions that are primarily recognised as

being the safeguard of workers as they can mobilize workers quickly and effectively for

** MM Botha “In Search of Alternatives or Enhancements to Collective Bargaining in South Africa: Are
Workplace Forums a Viable Option” (2015) 18 Potchefstroom Electronic Journal 5.

0. Lehulerle “Workplace Forums: Co-Determination and Workers’ Struggle” (1995) 19 South African Labour
Bulletin 2.



industrial action.*® Trade unions in South Africa also have the fear that increased use of
workplace forums will see the significance of shop steward committees decrease.®” If one
follows this argument, then this will further weaken the power position of trade unions in the
workplace. Trade unions are against workplace forums for another reason: there is no duty to
bargain when it comes to workplace forums. Employers are required to consult, engage in
joint decision-making and reach consensus on certain issues with the workplace forum but
are under no duty to engage in bargaining, which is still reserved for collective bargaining.
Thus trade unions fear that this lack of duty to bargain may erode the existing collective
bargaining structures if workplace forums were to be utilised more than the current

situation.*®

This paper does not suggest that workplace forums will replace trade unions but rather that as
these workplace forums become stronger and grow in membership, they will be a potential
challenge for trade unions and may garner much support. But it should always be
remembered that trade unions are also key actors in the role of collective bargaining which is
a key theme of labour law in South Africa. They represent a centralized form of collective
bargaining as they can represent many workplaces at the same time, unlike a workplace
forum which can only represent one workplace at a time. Trade unions have the ability to set
the same working standard and conditions across many workplaces in the same sector due
their large membership. This large membership allows them to engage in effective collective

bargaining with employers.

2.5.2. Employer, not workplace forum initiates

% Gay W. Seidman Manufacturing Militance: Workers’ Movements in Brazil and South Africa (1994).

37 Darcy Du Toit, Shane Godfrey, Carole Cooper, Graham Giles, Tamara Cohen, Bradley Conradie, Anton J.
Steenkamp Labour Relations Law: A Comprehensive Guide 6th ed (2015).

%8 Steadman op cit note 20.



The second reason as to why workplace forums are seen as failures in the South African
context is because it is up to the employer to begin consultation and joint decision-making on
matters that are to be addressed between it and the workplace forum. The workplace forum
itself is not given the option to initiate consultation or joint decision-making on matters,
based on the wording of Chapter 5.%° This is a missed opportunity within the LRA because it
means the workplace forum and employees will always have to wait on the employer in order
to address issues that require consultation or joint decision-making. This results in the
workplace forum being underutilised as employers will try to avoid consultation and joint-
decision making on issues as this may be time consuming, costly and not directly related to
the productivity of the business. It is a shame because in other jurisdictions there mechanism
that enable the workplace forums to be the initiator when it comes to issues that require
consultation and joint decision-making. For example in Germany workers are able to initiate
the consultation and joint-decision making processes in what is known as a workplace

council, which is the German equivalent of a workplace forum.*

2.5.3. Inconsistent working standards and conditions

If there was to be a greater shift towards using workplace forums, there would be
decentralized bargaining and this could result in inconsistency in working standards and
conditions.** This inconsistency would be the result of each workplace forum having its own
conditions as per the agreement it would reach with the employer and this may not be
standard across all workplaces in a particular industry. It could be argued that workplace
forums would not present a material challenge to the power and strength of a trade union in a

workplace because workplace forums cannot negotiate on issues that are addressed by

* For example s85 and s86 of the LRA state that "the employer must...". No where in the Chapter does it
permit the workplace forum to initiate matters related to joint decision-making or consultation.

%0 Darcy du Toit “Corporatism and Collective Bargaining in a Democratic South Africa” (1995) 16 Industrial Law
Journal 785.

" Lehulere op cit note 35.



collective agreement with the representative trade union.** However there are issues which
could materially affect a workplace which are not part of a collective agreement and thus the
workplace forum could negotiate on these issues. Some of these have been discussed above
and include disciplinary codes and advancing the interests of previously disadvantaged

groups.

Thus it can be seen that the fist disadvantage of these workplace forums is that they have the
potential to undermine the role of the trade union in a workplace, as discussed above. Some
have even argued that it could lead to parallel forms of collective bargaining in the
workplace, one through a trade union and one through the workplace forum.*® This could
create confusion, conflict and competition among a trade union and workplace forum which

could ultimately leave workers unprotected on some issues.**

2.5.4. Issues Covered

The next problem with workplace forums is with the issues they cover. These forums tend to
deal with issues which do not have an impact on workplace democracy, such as soft human
resources issues and meaningful production issues cannot be seriously addressed through
these forums as these fall outside the ambit of the workplace forum.*® This means that
material issues are to be addressed through the representative union, which leaves non-
representative members without representation on these matters. This presents another
instance where majority rule wins over general workplace democracy. The issues which
workplace forums are allowed to address are also limited when one considers the range of

issues that workplace forums or similar worker participation structures can deal with. For

2584(1) LRA.

* Marius Olivier “Workplace Forums: Critical Questions from a Labour Law Perspective” (1996) 17 Industrial
Law Journal 808.

* K. Von Holdt “Workplace Forums: Can they tame Management?” (1995) South African Labour Bulletin.

> Sivalingam Pather Workplace Forums in Terms of the Labour Relations Act 66 of 1995 as Amended
(Unpublished LLM thesis, Nelson Mandela Metropolitan University, 2007).



example in Germany work council, which is the German equivalent of workplace forums, can
deal with a greater range of issues. These issues include beginning and end of daily working
hours including breaks, issues relating to employee overtime and issues related the company

wage structure such as bonuses. *

The limited scope of application of workplace forums is another weakness that is present in
these type of worker participation and engagement structures. The first issue related to this is
that one of the ways to establish a workplace forum is by a majority union in the workplace.*’
This raises a number of issues, namely that a workplace forum cannot be established if there
IS no majority union or majority of workers in the workplace do not belong to a union. This
means that workers are excluded from establishing a workplace forum because the dominant

trade union in the workplace will not establish one or may veto the decision to establish one.

The fact that workplace forums must be established by a majority trade union is another sign
of their inefficiency as a means to engage with employees. One can assume that since
workplace forums must be established by a majority trade union, then its composition will be
primarily from that trade union. This means that the workers who are not part of that union
would be either not represented or underrepresented in the workplace forum. The result of
this is those workers will not be included in consultation and joint decision-making processes
and this may threaten their rights or interests or leave them vulnerable. Related to the issue of
exclusion is the size requirement needed to establish a workplace forum. Workplace forums
may only be established in workplaces where there more than 100 employees*® This has the
consequence of excluding workplaces where there are less than 100 employees from

establishing a workplace. One would imagine that a result of this is that many employees in

! Hepple "Comparing Employee Involvement: Divergence, Coherence and Legal Stimulants" in Holand A
eta/(eds) Employee Involvement in a Globalising World: Liber Amicorum Manfred Weiss.

7 580(2) of the LRA.

*® 580 of the LRA.



small and medium size enterprises are unable to have a workplace forum established to

represent the interests of their employees.

2.5.4. Realities of South Africa

Another reason as to why workplace forums are not effective in South Africa is because they
do not consider the socio-economic realities of the country. Workplace forums, like many
other aspects of labour law legislation in South Africa, impose structures on a liberal market
system that are not conducive to that market.*® This liberal market system is adversarial in
nature as workers and employers are always seen to be in conflict with each other. This is due
to the manner in which company law and the corporate landscape has developed in South
Africa. It has developed in a manner that does not necessarily aim to institutionalize the
views of employees into a company.*° Liberal market systems can be contrasted with
coordinated market systems. These are systems where the relationship between the
governance of a company and labour law are harmonious as both area aimed at integrating
the views and grievances of employees into the company.®* As long as the views of
employers and employees remain as adversaries within the market system, it is difficult to
imagine workplace forums becoming effective. This paper will look at how the use of
corporate governance principles can help integrate the views of employees into the company

and thus offer greater participation to employees.

2.6. Failure to amend workplace forums

It was soon noticed that workplace forums were not popular in South Africa so there was a
proposal to amend the LRA in order to make them more popular. In 2000 there was a

proposal in the Labour Relations Amendment Bill that hoped to address some of the

* Dennis Davis and Michelle Le Roux “Changing the Role of the Corporation: A Journey Away from
Adverserialism” (2012) Acta Juridica 306.

*% Davis and Le Roux op cit note 49.

>! Davis and Le Roux op cit note 49.



problems with workplace forums which have been highlighted above.>? The proposed
amendments included having majority unions have less power when it comes to the
formation and functioning of workplace forums. This was done in hope of increasing the
number of workplace forums that could be formed and thus provide additional protection to
employees. There was also hope that the minimum 100 employee benchmark could be
revised.>® These would have been positive changes to the LRA. However none of these
measures were adopted and the current provisions are the ones that prevailed. The proposed
amendments also failed to address a number of issues which we currently see with workplace
functions, namely the enforceability of workplace agreements, the overlap in functions and
roles that exist between workplace functions and trade unions and the fact that it is up to the

employer to initiate consultation and joint decision-making.>*

Conclusion of Chapter 2

Therefore it can be seen that workplace forums have great potential if they were to be utilised
correctly. This paper contends that if they were utilised properly, they would be able to offer
employees a better mechanism through which employees can voice their concerns, engage in
effective consultation and joint decision-making, give rise to greater workplace democracy
and ultimately offer vulnerable employees protection. All of this would ultimately lead to
greater engagement between employees and employers. This paper will later explain how
corporate governance principles could be used to address the shortcomings that the South
African labour law regime has experienced with workplace forums and thus better the

relationship between employee and employer.

Chapter 3-Corporate Governance and Corporate Social Responsibility

> Labour Relations Amendment Bill, 2000.
>* Steadman op cit note 20.
>* Slabbert et al op cit note 11.



3.1. Introduction

This chapter will introduce the concept of corporate governance and how it can be in the best
interest of companies and employers to adopt various corporate governance principles to
benefit their employees and the business as a whole. The chapter will begin with an analysis
of what exactly corporate governance means. It will also discuss the concept corporate social
responsibility (CSR) which is closely related to corporate governance. Then this chapter will
look at the corporate governance regulatory framework in South Africa. This chapter will
then outline some theoretical underpinnings on corporate social responsibility and then it will
discuss corporate social responsibilities in relation to employees in companies. The purpose
of this chapter is to highlight how the theoretical underpinnings of corporate governance and
CSR can be used to strengthen the relationship between employees and employer in a manner

in which workplace forums cannot.

3.2. Defining Corporate Governance

There is no single definition of corporate governance that can encompass all of its different
facets. This is because it is a concept that straddles law, economics and politics and thus may
have different definitions depending on how one wishes to approach it. The narrow definition
of corporate governance would be defined as the process by which companies are managed
and controlled. This definition is essentially looking at how shareholders entrust
management with the day-to-day control of the company. Corporate governance originates
from the agency theory, which namely looks at the relationship between ownership,
shareholder (principal) and manager (who is the agent of shareholder).>® Thus there is a need
to separate management (directors) from ownership (shareholders) and the need for

management (agent) to act in best interests of shareholders (principal) which is to maximise

> Report of the Committee on the Financial Aspects of Corporate Governance (Sir Adrian Cadbury Chair).
*® Kathleen M. Eisenhardt ‘Agency Theory: An Assessment and Review’ (1989) 14 The Academy of
Management Review 1.



profits. The wider definition of corporate governance would entail the overseeing the conduct
of an organization by balancing the interests of internal and external stakeholders in order to
ensure responsible behaviour by that organization.®” This definition states that the corporation
should consider the interests of stakeholders other than shareholder, such as employees,
debtors, creditors and the environment, which is sometimes referred to the stakeholder

inclusivity. Now this paper will consider some of the models of corporate governance.

3.2.1. Shareholder Primacy Model of Corporate Governance

This is known as the shareholder primacy model of corporate governance. This model of
corporate governance argues that shareholders are to be regarded as the most important
stakeholders in relation to the company.®® There are economic justifications for this line of
reasoning. The first economic justification for this model is that shareholders invested their
capital in the company and so they are entitled to its profits.>® While companies are under no
obligation to declare dividend even if they make a profit, it is seen that since shareholders
have put their money into the company, they should be the first to reap the benefits from the
company’s activities. The second justification is that shareholders are best positioned to
police the efficiency of the company as they are residual claimants of whatever is left over
after all other claims have been paid.® Shareholders can police the efficiency of companies
through powers they possess such as approving fundamental transactions and electing

directors to the board.

The third justification is that the survival and economic success of the company will deliver

social benefits to other stakeholders and these benefits will not be delivered if the company is

*Jean Jacques du Plessis, Anil Hargovan, Mirko Bagaric and Jason Harris Principles of Contemporary Corporate
Governance (2011).

> D. Gordon Smith ‘The Shareholder Primacy Norm’ (1998) 23 Journal of Corporation law.
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a financial failure.®* This reasoning flows from the point that a company is an integral part of
the economy as it hires employs people, has creditors and debtors. If the company were to
fail, then other stakeholders would fail or at least be put in a precarious position. Thus, since
shareholders exercise control over the company through some of the powers mentioned
above, they are in the best position to ensure the company does not fail financially. The
shareholder primacy model was best articulated in the case of Dodge v Ford Motor Co where
the judge stated “A business is organized and carried on primarily for the profit of
stockholders. The powers of the directors are to be employed for that end.”®* But now in
modern times the focus has shifted to include efficiency and the consideration of the interests
of other actors such as employees, creditors, suppliers etc.®® This is the wider definition of

corporate governance which will be further expanded upon in this research paper.

Another useful definition of corporate governance that can be considered is from the
Organization for Economic Co-operation and Development (OECD). OECD Principles on
Corporate Governance defines corporate governance as "The relationship between company’s
management, board, shareholders and other stakeholders."®* Essentially it is who controls the
company, in whose interests should the company be controlled and how should this be
exercised. Corporate governance can be distinguished from corporate social responsibility,
which is a similar concept which will appear regularly in this chapter and throughout the

research paper.

3.3. Corporate Social Responsibility

Corporate social responsibility (CSR) refers to the concept of companies engaging in

activities which are not profit seeking only and are seen to provide some type of benefit to

® South African Company Law for the 21" Century: Guidelines for Corporate Law Reform.
®2 Dodge v. Ford Motor Company, 204 Mich. 459, 170 N.W. 668 (Mich. 1919).

*pu Plessis, Hargovan, Bagaric and Harris op cit note 57.
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society at large.® It essentially is about a company engaging in a range of activities which
highlight the triple bottom line: profits, people and environment.®® As mentioned above the
narrow definition of corporate governance looks at the management of companies. CSR
overlaps with corporate governance, especially when one considers the wider definition of
corporate governance mentioned above of how companies should consider the interests of
other stakeholders when making decisions. But corporate governance is concerned with
managing the company (whether in the interest of shareholders or other stakeholders)
whereas corporate social responsibility is more concerned with the activities that a company
engages in, especially when those activities are to benefit society at large. To illustrate this
distinction further we can consider three types of corporate social responsibility: ethical,

altruistic and strategic.®’

3.3.1. Types of Corporate Social Responsibility

Ethical corporate social responsibility refers to the moral duties of a company to avoid
causing social injury, even if the company may benefit from the social injury.®® Altruistic
corporate social responsibility refers to companies contributing to society at the possible
expense of the business.® Strategic corporate social responsibility refers to companies
contributing to society in hope of receiving some form of financial benefit for the company. "
A real life example can be used to clearly illustrate these points. Take an oil company for
example. An oil company can decide to not create a new oil pipeline as this may cause social

harm to the environment. This is ethical corporate social responsibility. An oil company can

& Bryan Horrigan ‘Twenty-first century corporate social responsibility trends-an emerging comparative body of
law and regulation on corporate social responsibility, governance and sustainability’” (2007) 85 Macquarie
Journal of Business Law 4.
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also set up a charity which will take away from its profits. This is altruistic corporate social
responsibility. The oil company can also support community education programs with the
hope that the recipients of the education programs will one day work for the oil company.
This is strategic corporate social responsibility. All of these actions are taken by the
management of a company which is corporate governance, but it is the company itself which

engages in these actions, not necessarily the management.

The focus of this paper is employees in relation to corporate governance and thus special
attention will be paid to these stakeholders. This is not to say that employees are the most
important stakeholders in a company. This point will be made evident throughout the paper.
But employees are given special recognition due to the precarious nature of employment in
South Africa that has been discussed before. The focus on employees and labour law is also
highlighted by the Constitution which states that everyone has the right to fair labour

practices.”* Thus, employee rights are crucial in the context of South Africa.

3.4. Theoretical underpinnings of CSR

There are numerous theories that attempt to explain corporate governance or why companies
engage in corporate responsibility activities. The following section will highlight some
theories surrounding corporate governance and corporate social responsibility. This paper
does not prefer one theory over another. Rather it shows some of the justifications of why
companies begin to consider various stakeholders when they make decisions. Some scholars
argue that since corporations have a wide effect on people’s lives (are a source of income for

people, provide a particular working environment, manufacture products that people use, may

1523 of the Constitution of the Republic of South Africa, 1996.



pollute the environment or create environments that are dangerous to people etc.), they owe

responsibilities to a wide variety of stakeholders and not just shareholders."

3.4.1. Firm, Stakeholder and Legitimacy Theory

In contrast to this there is the firm theory, which is also known as the classical theory and can
be traced back to Adam Smith, argue that the sole reason as to why people engage in business
is to pursue their self-interests and maximize profits.”® Milton Friedman’s argument, who is
one of the pioneers of the firm theory, argued that once there is a free and open market
system protected by private property laws then the only social responsibility of a company is
to maximize profits for its shareholders.” This is clearly more in line with the shareholder
primacy model of corporate governance. The stakeholder theory argues that while the main
goal of a corporation is to make profits, but the corporation also owes a responsibility to
society.” This is based on an understanding that the managers of a corporation (normally the
board of directors) are trustees to the company and to society. "® Another theory on corporate
governance is known as the legitimacy theory. This theory argues that corporations are under
pressure to carry out CSR related activities.’”” This pressure stems from the fact that if a
corporation does not carry out CSR related activities then it will lose its public image which
will in turn affect its survival. Thus, in terms of this theory in order for corporations to remain
legitimate entities in the eyes of the public and continue to operate, they need to engage in

CSR related activities.

3.4.2. Groups of CSR theories
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Thus, the many theories on corporate social responsibility can be divided into four main
types. These are instrumental theories where a corporation is seen as a wealth creation
instrument only. This means that any social exercise by the corporation is accepted if it is
consistent with wealth creation. This doesn’t mean that the corporation does not engage in
social activities or concern themselves with the interests of stakeholders other than
shareholders. The corporation is to engage in social activities and consider the interests of
other stakeholders in so far as this is able to maximize profits for the corporation.’® Then
there are political theories where the corporation has the power to play in a political arena.
There are also integrative theories which look at how corporations can help meet social
demands. This is because the corporation is seen as being dependent on society in order to
exist and continue to grow. The final group of theories are ethical theories which focus on the
ethical responsibilities of corporations and how corporations should focus on ethical

considerations above all else.

3.4.2.1. Instrumental Theories

The first Instrumental Theory to consider is maximizing shareholder value and is measured
by share price. This theory argues that any investment into social activities which increase
shareholder value should be made and any investment which decrease shareholder value
should be avoided.”® The second Instrumental Theory is about achieving a competitive
advantage on commercial rivals. This theory argues that the only way to improve the context

of competitive advantage of a corporation is through philanthropic investments.® This is

78 Stuart Ogden and Robert Watson ‘Corporate Performance and Stakeholder Management: Balancing
Shareholder and Customer Interests in the U.K. Privatized Water Industry’ (1999) 42 Academy of Management
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because according to this theory it is the corporation that has the resources and knowledge to

better understand how to achieve its goals.

3.4.2.2. Political Theories

The first political theory on corporate social responsibility is corporate constitutionalism. The
theory is defined in the following manner: the constituent groups that are found within a
company put pressure on the company and limit its functional power, in a similar manner in
which a constitution limits the power of government.®* These groups thus channel the
company's power in a manner that prevents the company from using its power in an

unreasonable manner.

3.4.2.3. Inteqgrative Theories

Integrative theories are based on the social contract theory of Locke, where the company and
society are tied into a reciprocal relationship.®? For example the integrative social contract
theory, which is one of the integrative theories, suggests that companies have indirect
obligations to society as a result of society being crucial to the existence of the company.
Proponents of this theory argue that companies would not have the labour force, resources,
laws and capital it needs to survive if society were not providing all of these for it.%* Thus, in

turn companies are to provide something in return to society.

3.4.2.4. Ethical Theories
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The normative stakeholder theory is an ethical theory that advocates for a core set of ethical
principles that show how companies and directors are to act.®* These ethical considerations
should be based on considering the legitimate interests of all appropriate stakeholders and not
just the interest of shareholders.® This is because stakeholders are people with legitimate
interests in the company (employees have a legitimate interest to remain employed) and the
interest of stakeholders is of intrinsic value (employees interest to remain employed has its

own merits not related to other stakeholders such as shareholders).

3.4.2.5. Conclusion on groups of CSR Theories

All of the above theories attempt to explain the concept of CSR in different ways but are
closely related to King 1V and relate to topic of this research paper on how companies are to
treat their employees better. For example, when one looks at the corporate constitutionalism
theory, it is similar to Principle 8 of King IV. This is because when company delegates power
to one of its constituent groups, one of factors to keep in mind is the balance of power within
the company. This balance of power then pressures the company to act in a reasonable

manner.

Thus when a company appoints a social and ethics committee and the social and ethics
committee delivers a report to the shareholders at the Annual General Meeting in terms of
s72(8), these two constituent groups (social and ethics committee and shareholders) can put
pressure on the company to use its power in a particular manner, especially if the
shareholders are not happy with the direction the company is taking when it comes to its
social and ethical issues. If a company were to not consider the report of the social and ethics

committee or shareholders reaction to the report seriously, then the company could be seen as
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acting in an unreasonable manner. This is relevant from the employees’ perspective because
one of the duties of the social and ethics committee is that in the report it delivers to
shareholders, a part of the report must include matters related to labour and employment
within the company. The normative stakeholder theory advocates for a core of ethical values
and this is closely related to King IV Principles 1 and 2 on ethical leadership and ethical
culture. As mentioned above these ethics should consider the legitimate interest of
stakeholders. This is to be done all while the leaders of the company are putting the interest
of all stakeholders above their own and building an ethical culture that should emanate

through the entire company.

Thus this part of the research paper has shown how King IV is infused with various theories
on corporate governance and corporate social responsibility. It has also shown how this is

relevant for how companies are to best treat their employees.

3.5. Employees and the business case for Corporate Social Responsibility

A company that wants to be seen as a fully responsible corporate citizen should comply with
all legal requirements, voluntarily create own mechanism of managing compliance, observe
principles of corporate social responsibility, pay attention to diversity, take care of
stakeholders, be involved in community and still make a profit®”. Employees are one of the
eight dimensions of risks that are part of a company: investment, credit, employment, license
to operate, purchase, price war, supply and compliance are the other risk dimensions. The key
facets related to employees that employers have to pay attention to are decent salary
appropriate to employee engagement in the enterprise development, stability of employment,

the possibility of development, participation in courses and career development, working

& Katarzyna Turon ‘Corporate Social Responsibility to Employees: The Best Labour Practices in Transport and
Logistics Companies’ (2016) 3 Journal of Corporate Responsibility and Leadership 1.



conditions for achieving organisational objectives and outputs. 2 There are 13 actions that
are associated with good labour practices: compliance with the principles of diversity;
providing voluntary work; fair relationships between co-workers; opportunity to express
views and ratings by employees; ensuring safety in the workplace; providing employees with
information about any activities that are associated with them; providing medical care;
ensuring an appropriate structure for work and fair wages; ensuring satisfactory conditions of
employment; encouraging the development of employees; respecting private and family life
of employees; supporting employees in unexpected circumstances; implementation of
outplacement programs.®® Employers and companies should consider all of these when

attempting to be a responsible corporate citizen.

Diversity is a key aspect that companies should focus on when it comes to employees,
especially in a country like South Africa that has such a diverse population. Companies can
avoid issues related to diversity if they were to pay careful attention to organisational culture,
company policies and procedures, human resources management, internal communication,
monitoring and reporting, and external business activities spreading diversity management in
the country as mentioned above in the King IV principles.*® There are numerous advantages
of corporate social responsibility for the company in relation to its employees. The one that is
most important to the company itself, especially from a shareholder perspective, are
economic advantages. Economic advantages can be direct or indirect. Direct economic
advantages are those that improve a company’s resources and its relationship with the

environment in which it operates.**
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The direct economic advantages are positive image in the media by an increase in confidence
in a company which is fair to its employees, the transparency of the company activities and
fulfilling the basic principles of corporate social responsibility.?? This will lead to an increase
in social legitimacy for the enterprise and provides an incentive for potential investors in that
the company is responsible and reveals details of its operation.*® These are direct because
their economic impact can be measures immediately in one way or another. For example if
there is increased confidence in a company, investors are more likely to put money into the
company and suppliers would be more likely to trade with the company.®* All of this has a

positive impact on a company’s financial situation.

All of these factors listed above indicate that companies should pay greater attention to CSR
as all of these lead to economic benefits for companies. The indirect economic advantages
relate to goodwill and loyalty.*®> Goodwill in relation to employees is all about how
employees feel that the company is investing in them and loyalty refers to how employees
will want to stay with their current employers instead of looking to work for a competitor.
These do not have a direct financial or economic effect as their effect is indirect. For example
if a company invests time and money on their employees and ensures that there is goodwill
between them, then employees are more likely to stay with the company and be loyal. This
has the long term economic advantages of companies not having to spend time and money
looking for new employees as there will be a low turnover rate. The Responsible Business
Forum lists the following practices as good practices when it comes to a company’s
relationship with its employees: safety in the workplace; dialogue with employees; being

friendly to employees who are parents; employees participation; anti-fraud; recruitment and

2 Turon op cit note 87.
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adaptation; courses and development; volunteering; work-life balance; support staff; care

about employee health.*®

3.6. Corporate Human Rights Accountability

As has been discussed above employee rights are crucial in the South African context. But we
must consider what role, if any, the corporation has in protecting those rights. Labour law is
there to protect workers, but we should consider whether corporate law in South Africa can
offer protection or improve the relationship between employer and employee. The following
part of the paper will highlight whether corporate law in South Africa has a role in protecting
human rights and to what extent it does so. Do corporations have duties when it comes to
human rights? If so, what are these? Khumalo v Holomisa (2002) 3 SA 401 (CC) is where
conditions for direct horizontal application of rights in Bill of Rights to corporations was
addressed.®” The court highlighted here that one must look at firstly the nature of the parties
involved, secondly the intensity of the constitutional right in question and thirdly the potential
invasion of the right in question in order to determine whether there can be direct horizontal
application of human rights to corporations.*® Thus it appears that there are instances when
corporations can be seen as duty bearers of certain rights in terms of the Constitution.*® This
duty is further highlighted by s7 of the Companies Act which states how the Companies Act

should be interpreted in light of the Constitution.

Thus in terms of the common law and the Companies Act, companies do have duties in
protecting human rights due to the horizontal applicability of the Bill of Rights. This duty is
in addition to duties identified by the LRA and other labour law legislation. This highlights

that companies should not look at labour rights falling within a vacuum of labour law but
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labour rights transcend into other areas such as company law and the Constitution. With this
view point companies would be better able to incorporate labour law principles into their
organisation and thus create a more harmonious work environment for their employees. In
addition to labour law that provides protection for employees and dictates how companies are
to treat their workers, corporate governance is another useful mechanism that informs

companies how they are to treat their workers.

Chapter 4. South African Corporate Governance Framework

The following section will discuss the current South African corporate governance regulatory
framework. It will discuss some of the duties imposed by common law and statute. Special
attention will be paid to King IV Code Report on Corporate Governance for South Africa,
2016 (hereafter King V) as this is seen as the most detailed source of corporate governance
in South Africa, despite its voluntary nature. This chapter will expand on the principles of
King IV by attempting to highlight what each of the principles are demanding from
companies in relation to corporate governance by articulating some of the theoretical
underpinnings. Corporate governance in South Africa is regulated by a combination of
common law, legislation, codes of best practice and the memorandum of incorporation of a
company. Thus, there is no single source of corporate governance in South Africa and each of
these sources must be read together in order to get a full picture of what to expect from
companies when it comes to corporate governance. It is a mixture of hard law in the form of
legislation and common law and soft law in the form of codes of best practice and the

memorandum of incorporation of a company.

4.1. The Common Law

The common law shall be the first focus of the discussion on the corporate governance

framework in South Africa. It based on legal precedent though previous court decisions. The



South African common law on corporate governance and companies in general draws heavily
on the common law from England. This was highlighted by the case of Fisheries
Development Corporation of South Africa Ltd v Jorgensen 1980 (4) SA 156 (W).'® In this
case the court held that the core principles of company law in South Africa are the same as
English law and English law would provide a valuable reference point in cases of confusion
or silence when it comes to company law matters in South Africa.'®* At common law
directors owe a fiduciary duty to act in the best interests of the company. The case of
Cyberscene Ltd and Others v i-Kiosk Internet and Information (Pty) Ltd 2000 (3) SA 806 (C)
confirmed this principle of corporate governance.'® This case held that a director stands in a
fiduciary relationship to the company of which he or she is a director.'® It must be noted that

this duty is to the company and not shareholders or other stakeholders.*

This shows that South African common law did not favour a stakeholder inclusive approach
to corporate governance. It is from this fiduciary duty that other common law director’s duty
flow from. For example, directors must not use their position as director or information
obtained as director to gain personal advantage or personal gain.'® This is due to the fact that
if a director uses their position as a director for personal gain, they are putting their own
personal interests ahead of the company and thus not acting in the best interests of the
company. Legislation has now better informed directors of their duties but the common law

remains a source and a good tool for interpretation.

4.2. The Companies Act

1% risheries Development Corporation of South Africa Ltd v Jorgensen 1980 (4) SA 156 (W).
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In 2004 the Department of Trade and Industry published the South African Company Law for
the 21% Century: Guidelines for Corporate Law Reform which was an attempt to reshape the
corporate law framework in South Africa to ensure that legislation is appropriate to the legal,
economic and social context of South Africa as a constitutional democracy and open
economy.'% The aim of these guidelines was to enact a statute that was in consistent with the
Bill of Rights and other laws that have been enacted to give effect to the rights contained in
the Bill of Rights. The conclusion drawn from the Guidelines was that company law in South
Africa is to take into account the interests of shareholders and other stakeholders such as
customers, employees, suppliers, environment and society in which the company operates
in.*%” This shows one of the first instances where company law in South Africa was
beginning to place an emphasis on stakeholders other than shareholders when it comes to

decision making of a company.

The Guidelines also made some recommendations such as a unitary board structure which
was the situation in the past in South Africa and greater disclosure of information
requirements.® The result of the Guidelines recommendations was the Companies Act of
2009. The Companies Act introduced some American company law concepts, such as the
business judgment rule and business rescue, which were not previously found in the

preceding statutes or common law of South Africa.

4.2.1. Interpretation and Governance of Companies under The Companies Act

The Companies Act is considered to be a bit of a radical piece of commercial legislation, due
to the manner in which it is to be interpreted. S7 of the Companies Act lists out the purposes
which include reaffirming the company as a means of achieving economic and social

benefits, balancing the rights and obligations of shareholders and directors and encouraging
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the efficient and responsible management of companies.*® All of these indicate that there is
to be a shift in company law in South Africa from only looking to interests of shareholders to
considering other stakeholders in society when companies make decisions. The Companies
Act now explicitly deals with the governance of companies. It is now stated that the board of
directors are to manage the business and affairs of a company.*'® The Act has also greatly
increased transparency and accountability requirements through provisions such as public

companies being required to appoint a company secretary who has certain defined duties.

4.3. The King IV Report on Corporate Governance for South Africa, 2016.

In South Africa the King IV Code forms a reliable source of corporate governance codes and
standards that companies can use.*** It applies to all organisations, regardless of their form
but is only mandatory for publicly listed companies as per the requirements of the
Johannesburg Stock Exchange Listing Requirements. A key focus of King IV is to create
value in a sustainable manner.**? This entails companies looking to an outcome-based
approach as companies aim to achieve a number of goals. These goals are an ethical culture,
good performance, effective control and legitimacy. King IV advocates that companies use
corporate citizenship, sustainable development, stakeholder inclusivity and integrated
repotting and thinking in order to achieve these goals.'** Corporate citizenship is the notion
that there is an interdependence between companies and the community in which they
operate. This means that a company has obligations towards the community, in addition to
the rights they ordinarily possess and must balance the use of its resources with the needs of

the community.™*

19957 of the Companies Act 71 of 2009.

S66(1) of the Companies Act 71 of 2009.

King IV Report on Corporate Governance for South Africa, 2016 (Hereafter King IV).
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Sustainable development refers to the use of a company’s resources. In terms of this concept
companies are to utilize their resources in a manner in which the current needs of a company
are met without compromising its ability to meet future needs.™* This means that companies
should always have a long term vision of their organisation and broader society.*®

Stakeholder inclusivity is key when it comes to achieving good corporate governance in

terms of King IV.

Stakeholder inclusivity refers to how the board of directors, who are the structure that is
responsible for the decisions that a company makes, should take into account the legitimate
and reasonable interests, needs and expectations of all material stakeholders of the
company.**’ This means that the interest of shareholders should not always be preferable to
the interests of other stakeholders, particularly in instances where the interests of other
stakeholders are more aligned with the long term best interests of the company. The final way
in which King 1V envisages good corporate governance is through integrated thinking and
reporting. This entails giving consideration of the interdependence and connectivity between
all the stakeholders of the company.™® This is similar to the concept of stakeholder
inclusivity but goes one step further by requiring the company to integrate risk and
sustainable development into its long-term strategy when making, implementing and

reporting on its activities.

4.3.1. The structure of King IV

King IV has 17 corporate governance principles. These principles are all connected and thus
should not be read in isolation. They are also intended to be complimentary to any existing

laws and regulation on corporate governance, such as those contained in the Companies Act

3 |bid at 10.

Ibid at 10.
Ibid at 10.
Ibid at 10.

116
117
118



and the common law. Each of these 17 principles will be discussed in greater detail below as
each principle can be used in relation to improving the relationship between employer and

employee.
Principle 1: The governing body should lead ethically and effectively.*

Ethical leadership refers to how the governing body of a company, which is mainly
the board of directors, should put the interests of relevant stakeholders such as
shareholders and employees ahead of their own.*? Ethical leaders are to handle the
affairs of the company and manage it in a manner that has integrity and conscience. It
is a way of envisaging trust and fairness as being crucial to the financial success of the
company.*? This trust and fairness should extend to all relevant stakeholders of the
company such as the employees, creditors, suppliers, shareholders, environment and
society at large. It also emphasised that when companies engage in ethical leadership
they should not just focus on complying with the letter of the law.*?* Rather that there
should also be compliance with the spirit of the law, in addition to what the law
requires of the company. This means that the governing body of an organisation
should consider what the law is actually asking them to do and not just approaching

issues as a mere box-ticking exercise.

Effective leadership refers to the successful influence and facilitation of individual
and collective efforts to achieve a shared goal.** This entails how the governing body

of a company should be able to have a positive impact on the behaviour of employees
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of the company and use this collective power and accomplish the company’s
objectives. This means that the board should be getting the best performance out their
employees and this should translate to overall success for the company. Getting the
best performance out of employees can be accomplished in a variety of ways such as
positively influencing the processes that determine performance.*?* Thus when one
speaks of ethical and effective leadership of a company, it is essentially about how the
board of directors are to get the best out of their employees for a successful
performance all the while ensuring that there is fairness, integrity and trust among all

relevant stakeholders.

Principle 2: The governing body should govern the ethics of the organisation in a way that

supports the establishment of an ethical culture.*®

Establishing an ethical culture is key to the success of a company and the failure to do
so may have a seriously negative impact on the company. It has been argued that if an
ethical culture is present, there is greater chance that illegal or unethical activities can
be minimized within the company.*?® Studies have shown that in companies that have
an ethical culture there are fewer employees who feel pressure to commit misconduct,
observed misconduct is lower, employees who observe misconduct are more likely to
report it and those who report misconduct are less likely to experience adverse
consequences as a result of reporting on it.?” Thus it can be seen that an ethical
culture refers to always doing the right thing when it comes to an individual or
company’s behaviour. It also can refer to emotions, especially when one considers

pressures to act in certain ways. It is not always clear what this exactly entails as it
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will from company to company and across different industries but there are elements

that if adopted, an ethical culture will be established within the company.

The first of these elements are a set of core ethical values infused throughout the
company’s policies, processes and practices.'?® This refers to the central ethos of an
organization and they need to be universal in nature so that everyone who is part of
the organisation can believe in them. Core ethical values of organisations should
include aspects such as trustworthiness, respect, responsibility, fairness, caring and
citizenship.™® If these elements were to be incorporated into the core ethical values of
a company, it would help establish an ethical corporate culture. The second element is
establishing a formal code of ethics. This refers to establishing some kind of formal
document that is the physical embodiment. This document should be the first aspect
of the company that employees see and should be released in the firm's annual

reports.**

This should be accompanied with a formal ethics program to ensure that all members
of the company, from the lowest level employees right to the directors and executives,
are adhering to the core ethical values that are inscribed in the formal code of ethics.
The third and final element is the continuous presence ethical leadership.**! Ethical
leadership refers to “the demonstration of normatively appropriate conduct through
personal actions and interpersonal relationships and the promotion of such conduct to
followers through two-way communication, reinforcement, and ethical decision

making.”*** Research has shown that employees are more likely to have positive

Mark S. Schwartz ‘Developing and sustaining an ethical corporate culture: The core elements’ (2013) 56
Academy of Management Perspectives.
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outcomes when they perceive their leaders as engaging in ethical behaviour and
caring about ethics as much as the financial bottom line.**® Thus once leadership is
engaging in ethical behaviour and doing so in a consistent basis, this will set the tone

for other members of the company to do the same.

Principle 3: The governing body should ensure that the organisation is and is seen to be a

responsible corporate citizen.™*

In terms of King IV corporate citizenship refers to a company having rights,
obligations, and responsibilities in relation to the society it operates in and the
environment.™® It can be either viewed in a limited or extended manner. The limited
view of corporate citizenship focuses on the philanthropic responsibility of
companies.** It emphasises how companies are to engage in philanthropic activities
for a strategic purpose. The extended view of corporate citizenship is more general
and overlaps with the concept of corporate social responsibility. This definition is
wider in scope than the limited view of corporate citizenship and includes aspects

such as economic, legal and ethical rights and responsibilities to society.**’

The overlap with corporate social responsibility comes from the notion that if a
company is to fulfil its economic, legal and ethical responsibilities to society, the
company will have achieved corporate citizenship. In addition to identifying the

responsibilities that companies owe to society there is also an emphasis on fulfilling

33 Linda K. Trevino, Gary R. Weaver, David G. Gibson and Barbara L. Toffler ‘Managing Ethics and Legal
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those responsibilities.**® This wider definition should be preferred when interpreting

King IV as it better encompasses the ethos of what King IV is attempting to achieve.

Principle 4: The governing body should appreciate that the organisation’s core purpose, its
risks and opportunities, strategy, business model, performance, and sustainable development

are all inseparable elements of the value creation process.™*®

Key to Principle 4 is the concept of the triple bottom line. This refers to how
companies should look beyond traditional measures of success such as return of
shareholder investments and begin to consider environmental and social impact.*°
This refers to looking at the interconnectedness between profits, people and the planet
and the role of the company in all of this. It stresses that the sole purpose of
companies is not to make profit whatever the expense to people and society. Rather
companies should look at how their activities are impacting society and incorporate
that into their long-term business model. Companies should thus interrogate the

manner in which they treat their employees and assess how treatment of employees

could affect risk, opportunities, strategy, performance and sustainable development.

Principle 5: The governing body should ensure that reports issued by the organisation enable
stakeholders to make informed assessments of the organisations performance and its short,

medium and long-term prospects.***

The Companies Act requires companies to prepare annual financial statements within
six months after the end of the financial year.'** In addition to the annual financial

statement that a company must report there must also be an auditor’s report if the

3% sabelle Maignan and O. C. Ferrell ‘Measuring Corporate Citizenship in Two Countries: The Case of the

United States and France’ (2000) 23 Journal of Business Ethics 3.
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statements are audited, a report by the directors that is signed and approved by an
authorised director and must be presented to the first shareholders meeting once the
statements have been approved by the board.'*® This shows that the Companies Act
already has stringent disclosure requirements on companies. However, Principle 5 of
King IV goes further in the disclosure requirement as it advocates for disclosure to

other stakeholders and not just shareholders.

This disclosure to other stakeholders has shown to improve the relationship that the
company has with those stakeholders as it improves transparency and allows
stakeholders to make informed decisions about the company.'** There is also
evidence to show that pressure for greater disclosure from customers, clients and
employees has led to an improvement of the quality of transparency reporting that is
required.*® Thus a conclusion can be drawn from Principle 5. This is that disclosure
to stakeholders increases transparency and improves the relationship a company has
with its stakeholders. This is important for employees as this can improve the

relationship between employee and employer.

Principle 6: The governing body should serve as the focal point and custodian of corporate

governance in the organisation.'*®

As mentioned above the Companies Act makes the role of the board of directors in
relation to managing the company clear as they are the ones who are responsible for
managing the affairs and business of the company.**’ Principle 6 goes a bit further

and advocates that in addition to managing the affairs of the company, the role of
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corporate governance falls on the directors. This means that they cannot delegate the
responsibility of corporate governance. This is despite that a company is allowed to
have various committees. This can help improve the relationship between employer
and employee because good corporate governance led by the employer would be

perceived in a positive manner by employees

Principle 7: The governing body should comprise the appropriate balance of knowledge,
skills, experience, diversity and independence for it to discharge its governance role and

responsibilities objectively and effectively.*®

Principle 7 refers mainly to diversity within the board of directors. This diversity is
across a number of categories such as knowledge, skill, and experience. The reason
that Principle 7 advocates for board diversity is because of the positive effects that are
associated with group diversity. It has been shown that groups that are more diverse

generate a greater variety of *°

viewpoints and solutions to problems. Diverse boards
also enable companies to gain access to a wider variety of resources.*®® These
resources could refer to specific investors if a director has a good status in a particular
industry or help a company secure government procurement contracts if a director has

access to political resources. Diversity may also help directors better relate to

employees.
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Principle 8: The governing body should ensure that its arrangements for delegation within its
own structures promote independent judgment and assist with balance of power and the

effective discharge of its duties.**

In terms of s72 of the Companies Act a board of directors may appoint and delegate
powers to a board committee, to the extent that it is not inconsistent with the
Memorandum of Incorporation of the company. One of the board committees that is
relevant for our current discussion is the social and ethics committee. The social and
ethics committee is regulated by s72 and Companies Regulation 43. The
independence of the social and ethics committee is what is relevant for the purposes
of Principle 8. In terms of Companies Regulation 43(4) the social and ethics
committee of a company must comprise of a minimum of three directors or prescribed
officers and one of them must be a non-executive director.™ It could be argued that
the social and ethics committee is a crucial function in a company as it is one of the
ways that can contribute to the corporate social responsibility of a company. There are
instances other than a social and ethics committee where independence is envisaged
when a board delegates authority and Principle 8 serves a guide to ensure that these

delegations is done effectively in those instances.

Principle 9: The governing body should ensure that the evaluation of its own performance
and that of its committees, its chair and its individual members, support continued

improvement in its performance and effectiveness.

Self-evaluation is critical to the effective running of a board of directors as it
determines certain aspects where the board and its members can improve their

performance and thus improve the company’s performance. If a board member is

Bl King IV at 40.
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found to not be performing at optimal levels, then there is always the option of
development practices that can lead to improved performance. There has been
evidence to show that board development practices tend to result in more competent
board members.*>* Competent boards of directors perform better in terms of fiscal
performance and perceptions of organizational effectiveness.™* This aids the overall
performance of the company and leads to its overall sustainable growth. This is
important for employees because sustainable growth should lead to sustained

employment for current employees.

Principle 10: The governing body should ensure that the appointment of, and delegation to,
management contribute to role clarity and the effective exercise of authority and

responsibility. ™

Principle 10 is closely related to Principle 8 as they both relate to delegation of
authority within the board. As mentioned above the board of directors may delegate
certain authority but the corporate governance responsibility of the company always
lies with the board. The appointment practices of management or other structures the
board will delegate authority to is always a key factor to consider. If appointment
practices are to be utilised effectively, then they can improve the management
structures and ultimately improve board members who serve the company.® Key to
appointment is having clarity when it comes to selection criteria. Whenever a
management appointment is considered the selection criteria should be based on a
specific role the individual will fulfil within the company. Roles will vary across

different company types and depend on what the company requires at that particular

>3 William A. Brown ‘Board Development Practices and Competent Board Members: Implications for

Performance’ (2007) 17 Nonprofit Management and Leadership 3.
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time, but appointment practices should always relate back to roles that are to be filled

within the company.

Principle 11: The governing body should govern risk in a way that supports the organisation

in setting and achieving its strategic objectives.*®’

The aim of effective risk management is to integrate risk management structures and
processes into the long-term strategy and sustainability of the business.™® Key to risk
management is the comprehension of the various risks that a company may face. Four
principles have been identified to form the foundations of effective risk management.
The first of these principles is the ability to identify and define the risk.* This refers
mainly to recognizing the strategic risk that the company is facing, and these risks
could be physical technological or market-related to name a few. Identification of

risks®

should be incorporated into the entire company’s strategic objectives so that
management and other employees are also in a position to identify risk. Determining
the ability of the company to deal with the identified risk is the second principle to

effective risk management.*® In determining the ability of the company to deal with

the risk, there should be four options that the company should consider.

The first option is to terminate the risk and this means ceasing with the activity that is
generating the risk. The second option is then to accept the risk as some types of risk
cannot be terminated. The third option is reducing the risk if it is accepted. This
entails taking necessary measures to ameliorate the effects of the risk or reduce the

risk itself. The final option that companies can do once they have determined their

7 King IV at 40.
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ability to deal with the risk would be to transfer the risk.'®* This entails shifting the
risk to another party such as implementing an insurance scheme. Insurance is
essentially a transfer of risk from one party to another for a premium and is a manner
through which companies can manage risk. The third principle for effective risk
management would be to develop internal controls that can mitigate and counter risks.
This is seen as more pre-emptive measures where a company can put in a number of
controls in their business operations that can be used to handle the risk once it is
identified.*®® The final principle would be about continuously monitoring the
performance of the risk control measures to ensure that they are functioning at
optimal levels. This entails an adequate flow of information between management and
operational level employees to ensure that both are well equipped to identify and deal
with any risks that may arise.'®* If these four principles were to be implemented in the
risk management responsibilities of companies, then they would be practicing

responsible corporate governance.

Principle 12: The governing body should govern technology and information in a way that

supports the organisation setting and achieving its strategic objectives.®®

Technology is becoming a more important when it comes to companies and how they
set and achieve their strategic goals. This is likely to continue or perhaps increase in
the future when markets are becoming more and more connected. Thus, it is key for
the board of directors to be able utilise technology and the information derived from it
to run the company more effectively. When the board of directors have information

available, they are in a better position to make well-informed decisions. It has also
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been shown that when more relevant information is available to board of directors,
there is better control and ability to make rational decisions as there are more choices

and alternatives that are available to the board of directors.*®

Principle 13: The governing body should govern compliance with applicable laws and
adopted, non-binding rules, codes, and standards in a way that supports the organisation

being ethical and a good corporate citizen.*®’

Principle 13 is closely related to Principles 1 and 3 as it mentions ethics and corporate
citizenship. It expands on these principles as it advocates how the board of directors
should ensure that the company is not only acting ethically in managing the affairs of
the company, they should be aiming to comply with applicable laws and non-binding
rules and codes. Examples of non-binding codes that companies could comply with
are the Draft Regulations on Exploitation of Mineral Resources in the Area.'®® This
would apply specifically to companies that wish to conduct marine mining but it has
specific ethics and codes that are applicable in that industry. While this is just an
example, there are numerous non-binding codes and standards across a variety of
industries that companies can use to ensure ethical behaviour and being a good

corporate citizen.

Principle 14: The governing body should ensure that the organisation remunerates fairly,
responsibly and transparently so as to promote the achievement of strategic objectives and

positive outcomes in the short, medium and long term.*®*

!®®Charles L. Citroen ‘The role of information in strategic decision-making’ (2011) 31 International Journal of
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Director’s remuneration is an area of corporate law that is receiving more and more
attention in recent times. This is mainly due to the increase in the remuneration of
directors in relation to the remuneration of the average employee in modern history.
For example, in South Africa it has been shown that the average annual earnings of
employees in the formal non-agricultural sector was roughly R238300.1° Contrast
this with a CEO at a JSE listed company whose annual salary can reach an average of
R8.75 million per year.'™ This shows the gap between employee and CEO pay. Now
there has been evidence to show that the remuneration that a CEO receives can have a
positive effect on a company’s financial performance when measured by return on
equity.'” But there are also negative perceptions among consumers and employees
about companies that have a high CEO-to-worker pay ratio.'”® It was shown that
consumers are less likely to purchase from companies that have a high CEO-to-
worker pay ratio.!™ It was also shown that prospective employees would also less
likely want to work for a company that has a high worker-to-pay ratio.*” Considering
that King 1V advocates for a stakeholder-inclusive approach to corporate governance,
the board of directors should ensure that the CEO-to-worker is not excessively high so

as to consider the interests of all relevant stakeholders.

Principle 15: The governing body should ensure that the assurance services and functions

enable an effective control environment, and that these support the integrity of information

for internal decision-making and of the organisation’s external reports.'"
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Assurance services can be defined as independent professional services that improve
the quality of information for decision makers in a company and are usually drawn
from auditing or accounting firms. The reason assurance services are important for the
internal functioning of a company are that it allows key decision makers such as the
board of directors to make informed decisions about the company’s strategy. But
assurance services serve a key function to the externalities of a company. This is
because companies that aim to have their credibility enhanced will aim to have their
reports assured.'”” This shows that companies are considering the impact that
assurance services will have on stakeholders who are not internal of the company

structure.

Principle 16: In execution of its governance role and responsibilities, the governing body
should adopt a stakeholder inclusive approach that balances the needs, interests and

expectations of material stakeholders in the best interests of the organisation over time.

The stakeholder inclusive model on corporate governance has been discussed above.
It mainly refers to how the board of directors should consider the legitimate interests
of all material stakeholders when they are making a decision.*’® This means that
shareholders and other stakeholders are seen to be on equal footing in the eyes of the
company. The legitimate interest of shareholders would relate to the capital they have
invested in the company. The legitimate interest that creditors have in a company
would be to be repaid and have future clients that they can do business with.
Customers are another group of stakeholders that the company should consider. The
interest that customers have in a company would be the continued use of the

company’s product or service. The interest that the community has in companies

77 Roger Simnett, Ann Vanstraelen and Wai Fong Chua ‘Assurance on Sustainability Reports: An International
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could vary depending on the company and community. The company could be a
provider of employment to members of the community or could even attract other
businesses to the community. Just consider the numerous towns that developed
around mines and mining companies in the history of South Africa. Government is
another stakeholder that has in interest in a company. As mentioned above companies
supply services or goods to populations, they provide employment and may even have
an effect on the environment. All of these factors are interests of the government as

government is tasked with protecting each of these.

Principle 17: The governing body of an institutional investor organisation should ensure that
responsible investment is practiced by the organisation to promote the good governance and

the creation of value by the companies in which it invests.!”

This principle applies only to institutional investor organisations and thus has a more
limited scope than the other principles. This principles advocates for how institutional
investor organisations are to assess the social and environmental consequences of
their investment by conducting accurate financial analyses.*®® This means that these
organisations are to be aware of the social impacts of where their money is going and
are to pay greater attention to this. It is similar to corporate social responsibility in that
institutional investors are to have due regard to the triple bottom line and not just

profits or highest investment return. They should aim to create value in the long-term.

Now that this paper has considered King IV, which is a crucial source of corporate
governance in South Africa, it shall demonstrate how it operates in reality through the

Johannesburg Stock Exchange.

7 King IV at 41.
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4.4. Johannesburg Stock Exchange

The Johannesburg Stock Exchange (JSE) is licensed to operate an exchange under the
Securities Services Act 36 of 2004 and grants listings subject to compliance with its Listing
Requirements.*®" It has various sanctions for companies which are listed but do not comply
with its Listing Requirements such as imposing a fine, suspending or terminating a listing.'%?
Companies which are listed on the JSE are required to disclose in their annual report and
annual financial statements how they applied the principles set out in King V.2 If there is
non-compliance with the principles of King IV, companies would need to disclose the

reasons for non-compliance.'®*

In addition to the application of King IV, the JSE sets out other corporate governance
mechanisms that listed companies are required to disclose. These mechanisms are procedures
for the appointment of directors to the board, a policy of a balance of power that highlights
that no one director has unfettered discretion when it comes to decision making, appointment
of board and remuneration committees, appointment of a competent and qualified secretary
and a policy of gender diversity.'®® Now that there is a clear understanding of the corporate
governance regulatory framework in South Africa, this paper will begin to consider some
practical steps that companies and employees can take in implementing the CSR and

corporate governance principles.

5. Chapter 4-Implementing King IV and CSR for employee participation

5.1. Introduction of Chapter 4.
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Getting employees to be engaged in the workplace is key to strengthening the relationship
between employees and employers. The following chapter will outline and discuss how and
why the implementation of King IV principles in relation to employee engagement within an
organization will be positive for employers and employees. The positives of this will lead to
better relations in the workplace between employees and employers and ultimately address
some of the problems that the LRA fails to address, such as workplace forums which were
discussed in previous chapters. The first section will discuss the important role CSR plays for
employees, focusing on psychological factors for engaging with employees through CSR.
The second part will then discuss different approaches that a company can take when
attempting to engage with employees through CSR. The final part will discuss some practical

considerations for companies when it comes to engaging with employees through CSR.

5.2. Employees Attitudes towards CSR Programs

A few scholars have looked at employees’ attitude towards CSR programs. They found that
the attitudes of employees towards CSR programs are broken down into attitudes towards
organization and attitude towards society.*®® They are further broken down into four
categories: 1) acceptance of new role of organization 2) identification with organization 3)
importance attached to work performed and 4) a sense of social justice.'®” Rodrigo and
Arenas wanted to observe how these attitudes play out in real-life scenarios. To do this they
looked at a previous study that looked at different companies implementing various CSR
programs.*®® The first company implemented an initiative intended to improve quality of
working life of its employees. The company implemented many different activities like the

““solidarity fund’’ to assist employees primarily in health and educational matters; and the

1% pablo Rodrigo and Daniel Arenas ‘Do Employees Care about CSR Programs? A Typology of Employees

According to their Attitudes’ (2008) 83 Journal of Business Ethics.
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“‘values’ promotion campaign’’ to spread values like solidarity, justice, and tolerance among
its employees.'®® Once these programs were implemented there was an improvement for
permanent staff on aspects such as internal communication, employees’ perception of
benefits, importance attached to work and the relationship with management. The second
company implemented programs such as *‘community development’” initiatives, such as a
foundation which provided ambulatory surgery to the poorest people, a scholarship fund for
outstanding but poor high school students who wish to study engineering, and many cultural

activities (i.e., conferences, workshops, seminars) for employees. %

With the introduction of CSR programs, employees established different behaviours,
emotions, and cognitions about the new role that the company undertakes as a satisfier of
social needs beyond the delivery of high-quality products or services, or as merely an
employer. There are however some differences noted between full-time and part-time
employment. It has been shown that part-time workers were more dissident with their attitude
towards the CSR programs that were initiated.*®* This was likely due to them being dismissed
once a construction project was completed and had low wage. A few points can be taken
away from this. The first is that CSR appears to have a positive impact on full time
employees in relation to their behaviours, emotions and cognitions with the company they
work for. As reported above employees felt that the company they work for was actually a
satisfier of social needs and viewed the company as more than just an employer. These
positives will be further expanded upon below when this paper discusses how the changes in
attitude from CSR programs that companies implement result in further positives for

employees and employers.
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The second point to note is that part-time employees did not have such a positive view
towards CSR programs that their employers implemented. This does not mean that they view
the programs as negative but did not view them as being positive as full-time employees. As
mentioned above this may be due part-time employees being dismissed once a project is
completed. This is relevant for the South African context due to the different types of
employment relationships that exist. South Africa has different types of employment
relationships which could not be considered full-time. There is part-time employment which
refers to someone who is permanently employed but works part of a working day or week.#
There are temporary employees who are not permanently employed and work for a specific

amount of time or until a particular project is completed.'®

A casual employee is an
individual who is employed on a short-term basis and works part of a working week only.**
There are also independent contractors which have been discussed in previous chapters and
refer to individuals who are explicitly excluded from the definition of an employee in terms

of the LRA.'%®

All of this shows that there are different types of employment relationships in South Africa
which means that different workers may respond differently to CSR programs. For example a
part-time construction worker may not have the same positive attitudes that a full-time
construction worker will have towards a company that participates in CSR programs. This is
a point to consider for South African employees, whether they employ full-time employees or
the other types of non-standard employment which has been discussed above. With that being
said it appears that full-time employees have a positive attitude towards companies that
engage in CSR, as discussed above. Now to consider how CSR may impact on an employee’s

identification with an organization.
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5.3. Employees Identification with an Organization

Several scholars have looked at how internal and external CSR effects employees’
identification with the organization. Internal CSR refers to the policies and practices of an
organization that are related to the psychological and physiological well-being of its
employees.'®® External CSR relates to environmental and social practices that help to
strengthen the firm’s legitimacy and reputation among its external stakeholders.*®’
Employees identify themselves greatly with their organization when the organization is

198 | dentification with an

involved in social welfare activities such as CSR programs.
organization is derived from social identity theory and is a specific form of social
identification.*® It refers to how an individual perceives their relationship with an
organization and whether they think the organization’s accomplishments and failures as their

own. 200

Organizational identification is important as it has several impacts on a company. These
impacts include job satisfaction, organizational citizenship behaviour and turnover
retention.?® Thus companies should look to engage in CSR activities that have a positive

aspect on an employee’s organizational identification. This paper also found that if
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employees are treated well in the workplace with internal CSR activities such as training
opportunities, respect for human rights, good work-life balance and a healthy and safe
working environment then it is likely to enhance employee’s self-esteem and employees are
more likely to identify with the organization. This is noteworthy from an employer’s
perspective because if employers want employees to be satisfied with their work, develop
better organizational citizenship behaviour and stay with the company instead of looking for
other work, they should seriously consider incorporating internal and external CSR programs

in their business model.

5.4. CSR and Employee Satisfaction

Some scholars argue that CSR may present an opportunity to influence employees'
impression of a company. This is because people view organisations as having morals and are
goal-seeking in addition to being an organisation. Thus employees view organisations such as
companies as having human traits. They also identify four psychological needs that CSR can
satisfy for a company’s employees. These are 1) security, 2) self-esteem, 3) belongingness
and 4) a meaningful existence. Security in this context refers to knowing that one’s material
needs will be met. Key to security is the notion of trust. Employees are assured security
through contracts of employment, but trust is an integral part of any relationship between

parties that may go beyond a written contract.*

With regards to security CSR may help to
satisfy the need for security and safety because companies with a strong reputation for CSR
generally exhibit cooperative rather than opportunistic behaviour. An example of a good trust

indicator would be companies that promote from within rather than hiring outside candidates.

202 Jeffrey Pfeffer Competitive Advantage Through People: Unleashing the Power of the Workforce (1994).



This shows that a company is trustworthy and not opportunistic. Self-esteem refers to the
image that one has about themselves.?*®* As mentioned above if companies are engaged in
CSR, it has the effect of employees being able to identify better with the company and
ultimately have a positive impact on job satisfaction, organizational citizenship behaviour and
turnover retention. This is closely tied to the concept of belongingness because if one can
identify with an organization, then they may feel that they belong in that organization. The
converse is also true, namely that if one doesn’t identify with an organization, then that sense
of belonging may not be present. This can have an adverse effect on some of the factors
mentioned above, namely job satisfaction, organizational citizenship behaviour and turnover
retention. For example, if an employee does not identify with a company, then they are more
likely to leave that employment and seek another company that they identify with if

possible.?*

5.5. Approaches of using CSR to engage employees into the company

Now to consider the different theoretical approaches that companies can use when attempting
to engage with their employees through CSR. These are through transactional, relational and

developmental approaches.?® There is strong evidence to show that many employees around

the world do not feel engaged in their job.?°® The authors argue that how companies are seen

to treat their employees is the number one factor when it comes to assessing a company’s

corporate citizenship. This is above factors such as philanthropy, community involvement

*% |bid.
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and impact on the environment.?”’ This highlights the importance of the relationship that
companies have with their employees. Before the discussion of the different approaches
begins this paper wishes to clarify a few points. Firstly, while three different approaches will
be presented below, these different approaches should not be read in isolation. That is to say
the approaches may overlap with one another, especially in practice. However, with that

being said this paper will attempt to illustrate the differences between the approaches.

Secondly, this paper also wishes to clarify that it does not prefer one approach to another.
This is because each approach has various strengths and weakness. Each of the strength and
weaknesses of an approach will ultimately depend on the type of company, type of
employees, size of the company, type of industry, financial position of the company and
ultimately what CSR goals the company wishes to achieve. Thus, since the focus of this
paper is employees, companies that wish to prioritize stakeholders other than employees may
not be able to find the purpose of each approach. For example, consider an oil producing
company who one could argue that its environmental impact is a big focus for CSR. Thus, if
the environment is the priority focus, paying great attention to employees may not be
practical. That is not to say companies cannot focus on more than one stakeholder but it will
ultimately depend on the factors mentioned above. Before this paper discusses the different

approaches, it will consider the concept that underpins them.

5.5.1. The psychological contract between employees and employers.

All of these three different approaches are based on a concept known as the psychological

contract between employer and employees.?®® This concept refers to employees perceptions

%7 Golin Harris surveys, “Doing Well by Doing Good (2006-2010),” at <golinharris.com>.

%% sandra L. Robinson ‘Trust and Breach of Psychological Contract’ (1996) 41 Administrative Science Quarterly
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of what they to their employees and what their employers owe to them.?® It looks at a series
of mutual obligations between the employer and employee that has a significant impact on
the relationship between the parties, even though both parties may not be explicitly aware of
these mutual obligations.?*® Employee-employer relationship expectations are usually
governed by a written or unwritten contract of employment but the concept of the
psychological contract looks at what both parties expect of each other in terms that are

unwritten and perhaps not even consistent with each other.?!!

For example, an employee may sign an employment contract with an employer with the
belief that if they are to work hard enough and show loyalty to the company, the employer
will be obligated to let them progress up the company structure. Conversely the same
employer signs the same contract with the employee with no thought of an obligation of the
progression of the employee in the company structure. Both of these expectations may not be
written into the formal contract of employment but will impact the attitudes and behaviours
of both parties. Thus, both of these unexpressed obligations will have a major impact on the
relationship between the two. Now to consider the first approach that employers can use to

engage employees through CSR.

5.5.2. The Transactional Approach

The transactional approach of engaging employees through CSR refers to policies and
programs of an organization that are undertaken to meet the needs and interests of employees
who want to take part in the CSR of a company.?* This refers to a type of internal CSR as

the company is engaging with its internal stakeholders (employees in this instance) and

2% Robinson op cit note 208.

?1% penise M. Rousseau ‘Psychological and Implied Contracts in Organizations’ (1989) 2 Employee
Responsibilities and Rights Journal 2.
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ensuring that the needs and interests are satisfied. The needs and interest of employees in this
context refers to salary, benefit packages and job responsibilities.?** Companies should aim to
fulfil these needs and interests by maximizing them through CSR policies and programs. The
fulfilment of these interests and needs through maximization of them can greatly contribute
to job satisfaction, employee retention and productivity. ** Thus, this type of approach to
engaging employees through CSR has the potential to satisfy the needs of the employees,
who would want more attractive salaries and benefits, and employers, who would want to
employees to be happy and retained within the organization. This approach is highly driven
by the employer as they aim to fulfil the needs and interests of each employee. In this
approach employees engage with the company through CSR as their needs and interests are

satisfied.

5.5.3. The Relational Approach

The relational approach of engaging employees through CSR refers to instances where the
organization and its employees together make a commitment to CSR.?" This is in contrast to
the transactional approach as in this approach it is the employer and employee who work
together to embrace a shared vision and mission, which has CSR as its core.?*® The key
strength of the relational model is that since employees and companies are working together
towards CSR, it embeds the notions of CSR into the company itself.?*” According to this
approach companies are not necessarily fulfilling the needs of employees by offering them
employee benefits but are working side by side with employees in fulfilling the goals of CSR

that the company has set. In this approach employees engage in the company by mutually

B c.B. Bhattacharya, Sankar Sen and Daniel Korschun ‘Using Corporate Social Responsibility to Win the War

for Talent’ (2008) 49 MIT Sloan Management Review 2.
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outlining and fulfilling CSR goals along with the company. The main reason that this type of
CSR approach to employee engagement would be favoured is because it allows employees to
incorporate their own ideals and beliefs of what CSR should be into the company’s beliefs of
what CSR should be. In this sense employees feel a greater sense of identity and belonging

with the company and bring about the benefits of this belonging as mentioned above.

5.5.4. The Developmental Approach

The developmental approach of engaging employees through CSR refers to instances where
an organization invests in the skills and capacities of its employees in order to produce
greater value for the company and society.?® It has been shown that training improves the
performance of an organization as it creates a workforce that has extensive knowledge and
skills.”*® From a company’s perspective this offers numerous advantages, namely it increases
the company’s human capital and organizational knowledge.??° The human capital aspect
means that the more skilled the employees of the company, the more they put out and
produce and the organizational knowledge aspect means that the employees know how to
function better as a cohesive unit as a result of the training.?* Thus the developmental
approach poses benefits for employers and employees and companies should consider this

approach in attempting to engage with their employees through CSR.

5.6. The Different Approaches in Practice

The following part of the paper will begin to look at different types of practical CSR

programs that companies can implement. A possible type of CSR program that companies
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can implement is a volunteerism program, where employees get paid time off to volunteer in
the community. Another type of CSR policy that companies can consider should be ones that
contribute to judgments of fairness and attributions of corporate morality, build trust between

employee and employer and reduce fears of exploitation.??

Examples of such company policies and programs could be ones that address areas relating to
employee benefits, working conditions and development programs for employees.??* These
type of CSR policies are aimed at addressing an employee’s need for security as it shows that
companies are willing to invest resources into the employee-employer relationship. This
investment in turn builds trust which alleviates any concerns that the employee will behave in
an opportunistic way.*** For example companies could contribute financial resources for an
employee to attend a short course, further their studies or develop a particular skill. This
shows that the company views the employee as being part of the company structure who can
grow and develop with the organisation and not just another worker. These will be explored

in greater detail below.

5.6.1. Transactional approach

5.6.1.1. Cafeteria-style benefits plan

A practical example of the transactional approach to engaging employees through CSR is the
use of employee cafeteria benefit plans. Employee cafeteria benefit plans refer to a benefit
system where employees choose the benefits and rewards that will accrue to them as a result
of their work, based on their particular needs.?* Typically employees are awarded a base

salary as a reward for their services to a business. Additionally to this there are benefits such

*?2 Deborah E. Rupp ‘An Employee-centred Model of Organizational Justice and Social Responsibility’ (2011) 1

Organizational Psychology Review 1.
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as health insurance, sick leave and vacation.??® Certain authors have found that the different
types of benefits can play a significant role in influencing an employee's attitude and
perception of work.??” Benefit packages that are tailored to meet the preferences and
characteristics of employees can result in improved enthusiasm and performance for the
company.”®® This is because it allows employees to adjust their rewards to fit their own

personal beliefs, interests and long-term career.

In South Africa the different employee benefits are regulated by a variety of statutes and
policies, some of which are beyond the scope of this research paper and thus will not be fully
covered. Some of these will however be covered by this paper. For example in terms of the
Basic Conditions of Employment Act (BCEA) employees in South Africa are entitled to an
annual leave of 21 consecutive days a year with full remuneration.?*® This is one type of
employee benefit that could be used in an employee cafeteria-style benefit plans. The main
premise behind employee cafeteria benefit plans is that employees may now decide for
themselves how they wish to use any additional benefits that the company bestows on their
employees. Employees may choose their own benefits for a number of reasons. Consider for
example how younger employees may want a company to contribute less for their health
coverage and rather allocate money that would have accrued to that benefit to rather go

towards vacation or travel expenses.

5.6.2. Relational Approach

5.6.2.1. Corporate VVolunteer Programs
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A practical example of the Relational Approach to engaging employees through CSR would
be corporate volunteer programs. These are programs where an organization (such as a
company) provides support to its employees who wish to volunteer their time and expertise in
service to the community.?* Corporate volunteer programs can vary in terms of their target
market. Thus, there may be corporate volunteer programs that target education, healthcare,

environmental concerns or vulnerable youth groups.

Corporate volunteer programs are intended to be a joint venture between the employees and
the company that is to operate in the following manner: employees (usually led by
management but is to include all employees in the process) identify a social issue that they
wish to address and the company provides some form of support to employees when
addressing the social issue.?** The type of support provided by the company will vary
accordingly but includes support such as organizing team projects, provide matching funds
for employees who participate in the programs, recognizing the volunteer efforts of
employees when there is a job evaluation or providing employees with paid time off work to
participate in the programs.?*? There has also been evidence to suggest that corporate
volunteer programs play a positive role when it comes to recruitment and retention of

employees.?*®

It has also been shown that corporate volunteer programs improve brand recognition, add
media exposure and increase customer loyalty.?** They have been shown to improve brand
recognition as companies that engage in corporate volunteer programs are seen to be in a

better standing in terms of fulfilling CSR obligations and thus receive more of the spotlight

2% cathleen Wild ‘Corporate Volunteer Programs: Benefits to Business’ (1993) Report No. 1029, The
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than companies which do not engage in corporate volunteer programs.?® Similarly
consumers are more likely to stay loyal to a company or product if the company that produces
the product has corporate volunteer programs that are similar to their own values and
beliefs.?*® These are some of the positives of corporate volunteer programs from an

employer’s perspective.

From an employee’s perspective there are numerous reasons as to why employees would
want to participate in corporate volunteer programs but two will be discussed in this research
paper. Firstly, it has been shown that involvement in corporate volunteer programs provides
employees with the prospect of improving job-related skills.?*” It can improve job-related
skills because the type of volunteering that employees do may incorporate skills that they
would use in their actual employment and can thus practice these skills without the stress and
pressure of an actual working environment. This is advantageous for employees because it
means they will be better equipped to complete their work-related responsibilities. Secondly
corporate volunteer programs have been found to have a positive impact on individual work
attitudes, with moral being three times higher in employees in companies that were actively
involved in volunteer programs. This shows that corporate volunteer programs have the
possible effect of increasing morale and thus contribute to creating an overall harmonious
working environment for employees. This high morale is also associated with organizational

commitment and job satisfaction.?®

Thus, these programs present an excellent opportunity for both employees and employers.

Employees are more likely to feel part of the organisation and are more committed to it and
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employers gain a competitive advantage over their rivals as they are able to attract and retain

highly qualified employees.

5.6.3. Developmental Approach

5.6.3.1. Human Resource Development

Human resource development is a practical example of engaging employees through CSR
from the developmental approach. This refers to the fusion between individual work-related
and organizational development roles in order to achieve maximum productivity for the
organization. % It is essentially about determining which skills or expertise the company
requires as an organisation (holistically and not just from a business perspective) and
developing current employees to address the lack those expertise or skills. This is similar to
training, but training refers to the actual activity that employees engage in when they are

developing their human resources.?*

Human resources development would be the overall strategy and not just the training activity
the employees would undergo. Thus the human resources development strategy that an
organization wishes to use must be aligned with the organizations strategy. Organizations
should analyse the organization as a whole, identify specific job characteristics and the
current abilities of employees when designing a training model for human resources
development.?** There are however some negative perceptions about human resource

development. The main negative perception is that employers view it as being a financial

2R, Wayne Pace, Phillip C. Smith and Gordon E. Mills Human Resource Development: The Field (1991).

Gordon Betcherman ‘Are Canadian Firms Underinvesting in Training?’ (1992) 1 Canadian Business
Economics 1.
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burden on the organization due to some of the high costs associated with training

employees.?*?

This is mainly due to the high costs that an organization bears before, during and after a
human resource development program. For example human resource development requires
top level managers to collaborate with human resources personnel to construct a human
resources development program. Then there is the implementation of the program itself and
the training that takes place. There is analysis and feedback that needs to occur once the
human resource development program is complete. This entire process could consume much
time and money from the organization and may not be directly related to the core purpose of
the organization. But this should not be the case. If human resource development programs
are conducted to achieve a specific organizational goal, then the amount of money and time
spent in achieving that goals should be seen as a long-term investment for the organization.*
This is consistent with the concept of sustainable development that King IV advocates for,
which emphasises growing an organization with regards to the future of the organization and

society.?** It is true that not all human resource development programs are not successful and

some do have more costs than benefits to companies.

However, the approach of seeing human resource development as an investment in the long-
term success of an organization means that organizations would be more willing to invest in
the skills and competencies of their employees. Even when human resource development
programs are seen to not be successful, they provide a learning point for organizations. If

feedback is done properly, an organization should be able to identify why a particular human

?*2 Surbhi Jain ‘Cost-effectiveness of Training Programmes in Insurance Sector of India’ (2015) 3 Management

Dynamics in the Knowledge Economy 3.
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resources development program did not work and adjust the program accordingly so that

future programs will be able to achieve their goals.

Human resource development has a number of benefits from an employee and employer
perspective. First, we shall consider the benefits from an employer’s perspective. The first
benefit of human resource development is that it can help a company achieve its core
objectives. The core objective of profit companies is namely having more finances for
production and growth. This can be achieved through a variety of ways such as developing
innovative ideas for the business, making effective business strategies and having loyal,
competent and motivated employees.?*® All of this can be enhanced through the proper type

of training and human resource development.?*®

The second benefit of human resources development is closely tied to the first benefit and it
is that human resources development can help alleviate various problems that companies
encounter with regards to their employees. These problems are absenteeism among
employees, lack of commitment, motivation, skills, knowledge and capabilities.?*’ These
problems can arise for a number of reasons and depend on the type of company, the demands
of the company and the type of employee but ultimately lead to less productivity from
employees which can have a negative effect on an organization’s performance. Human
resource development has been shown to address these problems that many companies and

organizations encounter.?*®
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From an employee’s perspective the benefits of human resource development are numerous.
Firstly, it helps employees develop leadership and communication skills.?*® This is crucial for
professional and personal development as people who can develop these skills will be more
competent in their professional and personal lives. Secondly human resource development
has the ability to decrease an employee’s fear when attempting a new task at work and
enables them to better handle pressure, frustration and conflict in the workplace.?*® These are
vital skills to develop as workplaces are filled with different types of individuals who have
different personalities and characteristics which could lead to pressure, frustration and

eventually conflict.

This is not necessarily conflict between employer and employee and could include conflict
among employees themselves. Thus, developing skills that enable employees to deal with
pressure, frustration and conflict is key in having a harmonious work environment. The third
benefit of human resources development programs from an employee’s perspective is related
to employee turnover. Employees who have undergone human resources development
program reported lower levels of intention to leave their current work.?** This shows that
employees appreciate employers and organizations that are willing to invest time and money
in improving the employee’s skills and competencies and are thus more likely to be

committed to their current work.

The following section will identify and outline numerous training models that employers can
use when wanting to develop the human resources of their employees. This paper identifies a
number of different training models because there is no one-size-fits all model and each

organization will have different training requirements for their employees.
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5.6.3.1.1. Various Training Models

1. Simulations
The first type of training model that this paper shall consider for developing
employees is learning through simulations. Simulation is a good method of
developing an employee’s skills because it can allow one to move from knowledge or
comprehension about a particular skill towards application and understanding of that
skill.?*? Simulation focuses on enhancing a particular skill through practice, which is
important in a workplace where skills are more important than knowledge acquired.
This can be contrasted with other forms of developing employees such as lectures.
Lectures tend to focus on acquiring knowledge about a particular area and transferring
this knowledge to practice is limited.?*®
Simulation allows a greater transfer of knowledge to practice as individuals are going
through a real-life scenario in a simulation. This is because simulation often presents
an individual with an experience of an event, which has been shown to drive
learning.?* This is not to say that training through lectures should be discarded by
employers who wish to develop their employees, but rather that if employers wish for
their employees to develop and enhance a particular skill set, then simulation would
be good option. Key to development through simulation is the analysis and feedback
that occurs once the simulation has been completed. This is key because this is when

the actual learning occurs.*®
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Analysis and feedback once a simulation has occurred allows individuals to evaluate
and improve their current skills. It is essentially about an individual learning what
they did correctly and incorrectly during the simulation and using that experience to
improve performance on future simulations or work-related tasks. It is key that the
analysis and feedback is completed with a facilitator who knows the objectives of the
simulation.?*® This ensures that the individual who is participating in the simulation
can be guided on the purpose of the simulation and can thus make quicker
connections between the task performed in the simulation and the goal that is to be
achieved through the simulation. Development through simulation can best be
summarized by Kolb’s Experiential Learning Cycle. This learning model states that
people can learn from having an experience (simulated or real) by reflecting on that
experience, developing mental models to use in subsequent similar experience and
ultimately test those mental models (either through subsequent simulations or real-life
work-related activities).”>’ Simulations are effective development strategies because
they are emotionally charged, challenging and put an individual under stress which

causes an individual to reflect on their experience once the simulation is completed.?*®

2. Behaviour modelling

Development through behavioural modelling refers to individuals (employees for our
purposes) who observe a sequence of events in which models exhibit examples of the
desired target behaviour.? It is then up to the individuals who observed the sequence

of events to then either try to replicate the desired target behaviour, either through a

26 Zigmont, Kappus and Sudikoff op cit note 253.

7 David A. Kolb Experiential Learning: Experience as The Source of Learning and Development (1984).

Antonio Damasio The Feeling of What Happens: Body, Emotion and the Making of Consciousness (1997).
Ivan T. Roberts ‘Behaviour Modelling: Its Record and Potential in Training and Development’ (1990) 1 British
Journal of Management.

258
259



simulation or in their real-life work environment.”® Key to this development method,
as other methods, is feedback from facilitators. Aspects of behavioural modelling can
be similar to simulation learning but differs from simulation it as modelling requires

individuals to observe a particular behaviour, whereas simulation does not necessarily

require a particular behaviour to be observed.

There is evidence to show that behavioural modelling is an effective developmental

method?®*

. An effective behavioural model training program has a few key
characteristics that employers should pay close attention to when they are trying to get
employees to engage through CSR. The first key characteristic is presenting the
desired behaviour or skill in the form of rule codes.?®® It has been shown that
presenting the desired behaviour or skill in this form had a positive effect on the
development of procedural knowledge skills.?®® The second key characteristic is that
behavioural model training should incorporate a mixture of positive and negative

models instead of positive only models when they are implemented.*®*

Mixing
positive and negative models refers to individuals observing the desired behaviour or
skill (positive) and an undesired behaviour or skill (negative) in the same training

program.?®

3. Hours spent on training
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The number of training hours is the third key characteristic of a successful
behavioural model training program. The greater the number of hours spent in
behavioural model training, the greater the positive effects for procedural-knowledge
skills.?®® This should come as no surprise as the greater practice there is most skills,
then the greater chance that skill will be enhanced. The final characteristic that makes
a behavioural model training program successful are posttraining transfer enhancers.
These refer to strategies that individuals use to transfer knowledge acquired in
training to the work-environment.?*’

Having individuals set goals of how they will use their recently learnt skills, training
of the trainers conducting the development and the reward or sanction for individuals
who use or don’t use their recently learnt skills acquired are the posttraining transfer
enhancers that have been identified as having a positive impact on the transfer to the
workplace of skills acquired.?®® Goal-setting refers to individuals setting objectives
for themselves on how they will apply their learnt skills and has been found to be an
effective posttraining strategy.?®® Training the trainers has shown to have a positive
effect as it can provide social reinforcement when individuals use their newly learnt
skills in their actual workplace.?™® Providing an incentive for using newly acquired
skills or a deterrent for not using newly acquired skills has been shown to have a
positive impact on the transfer of training for individuals.?”* These can take many
forms and will depend on the training provided, the company, the employee and

industry among a number of other variables. All of the above factors indicate that
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there are numerous positives that are associated with training and developing
employees. This section has also provided strategies and methods that companies can
use in order to maximize the benefits from training, both from their own perspective

and for the employee who participates in the training.

5.7. Conclusion of Chapter 4.

This chapter has shown that if employees use the corporate governance values that are
infused in King IV code discussed in the previous chapter, then one is likely to achieve
greater employee participation in a company. This would result in less employer-employee
problems and disharmony and would address some of the problems that mechanisms, such as
workplace forums in the LRA, do not address. The first section discussed the important role
CSR plays for employees, focusing on psychological factors for engaging with employees
through CSR. The second part then discussed different approaches that a company can take
when attempting to engage with employees through CSR. The final part discussed some
practical considerations for companies when it comes to engaging with employees through

CSR.

6. Conclusion

The relationship between employers and employees is one that can be tense but also has the
potential to benefit both parties. While this relationship is mainly governed by the LRA in
South Africa, this piece of legislation does not always harmonize the relationship between
employer and employee. The following thesis has highlighted a flaw in the LRA, namely
workplace forums, which for various reasons do not help improve the employer-employee
relationship. This thesis then argued that corporate governance principles can be used to
improve the relationship between employers and employees. This thesis was divided into four

chapters. The first chapter looked at workplace forums in the LRA, which have been fully



used as a result of range of reasons, such as union opposition and issues that workplace
forums cover. This lack of use of workplace forums has not helped the relationship between
employees and employers. The second chapter then looked at corporate governance in
general and the theoretical underpinnings of corporate social responsibility. This chapter also
introduced the business case for corporate governance which outlines why companies and

employers should incorporate corporate social responsibility into their business model.

The third chapter then started looking at the South African corporate governance framework,
with a particular focus on King IV Report on Corporate Governance and some of its
theoretical underpinnings. Special attention was paid to this regulatory code because it gives
a more detailed outline of what is expected from companies and employers when it comes to
corporate governance. Its wide applicability is another reason it was considered in great
detail. The final chapter then presented companies and employers with practical
considerations on how they can implement corporate governance principles and corporate
social responsibility into their organization in order to strengthen the relationship they have
with their employees. Throughout its course this thesis has been arguing that employers and
companies should greatly consider using corporate governance and corporate governance in

order to improve the relationship they have with their employees.
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