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ABSTRACT

TQo é]ements have been isolated as having a profound

effect on the adjustment of children and families to

post-divorce 1ife. These are the hostility expressed
and expefienced before; during and after the divorce,
and the losses experienced as a result of the final

settlement terms.

Based on a review of the historical development of family
law and the more recent reforms adopted thfoughout the
Western WOrld,'the present shortfalls of the South African
system of family law in providing for the needs of chiidren

and families. in divorce have been identified.

A model of dissolution is presented which aims primarily

at the reduction of the hostility and loss thus

experienced. This includes the evaluation and updating of
the fbest interests' standard used by the éourts for
arriving af custody/access settlements and a detailed
discussion of the role played by the mental health profess-
jonal at each stage of the dissolution process. The roles
explored here include that of counsellor and facilitator in
the pre-divorce, mediation and post-divorce stages; -and the
role -of investigator/consultant and expert witness in the

court process.



SUMMARY

Historical Perspective

Laws governing family relationships have evolved from the
early status of a civil contract reflecting social
conventions and custbms, ‘through the ecclesiastical systems
of laws which sought to preserve the marital relationship by
imposing a punitive system of fault on the 'guilty' spouse,
to a system of law which, with the protestant revolution,

came under judicial control.

Until the late 18th Century the'fatherfs rights over his-
children remained paramount. It was the social upheaval of
the industrial revolution which stimulated a growing awéreness
and concefn for the vulnerability of children both on the

labour market and as developing individuals. This resulted

in the assumption of the role of 'parens patria' by the Coufts'

and a spate of chﬁ]d protection laws which marked a move aWay
from paternal supremacy to looking at the needs of the child.
Ta]foUrds Act of 1839 finally set the stage for what then
became the powerful 'maternal preference' rule which assumes
that children are better off with mothers who are believed to

be the natural caretakers.

Recent reforms: Over the last decades three importaht reform

movements emerged as an attempt to mitigate against the
destructive, traumatic and inappropriate nature of the

adversarial system of marital and custody/access resolutions.
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(1) The no fault divorce re%orms, which were adopted by
most western state$, rejected the concept of fault
as a ground for divorce as inappropriate and adopted
either in whd]e or in part a 'breakdown' ground
based on failure of the marital relationship. This
went a long way to mitigéting agaihst 1bng,
protracted and hostile court battles for the purpose
of showing fault in the spouse and 'winning' the

case.

(2) The conciliation/family Court movement focused on
the psychological factors of divorce; It initially
provided an investigatory service, but later
recon;i1iation, divorce counselling and conciliation
services were introduced and developed to assist
parties to reach agreement on the anci]]ary\issues.
Where théy have been applied, they have proved to
have held significant relevance in the resolution of

divorce issues for families.

While these services have not been denied to families in South
Africa, the courts have shown great reluctance in becoming
involved in psycho/social issues and have not adequately
provided the machinery to put such services into effect. The
problem remains therefore that families are left to themselves

to find independent support and guidance in this area.

(3) Provision for legal representation for the child which
recognizes the child's undeniable interests and

.rights in court adjudicéted cases has‘gradua11y
evolved in most Western judicial systems. This

safeguard, however, which is also incorporated in



the South African Divorce Act 70 of 1979, remains
. dependent on the discretion of the court and once
again adequate protection for these children has

not been secured.. -

Pre-divorce Counselling

With the recognition that the divorce was simply the end
product of a long history of frustrations and hostility
and that this final step served no purpose unless there
was an understanding of the cause and the conflicts of the
parents were resolved, the role of the mental health pro-
fessionals broadened beyond the confines of the consultant

within court-adjudicated disputes.

Lawyers are the essential link between troubled marriages
and divorce and are currently in America acquiring the
necessary training in certain law schools to enable them to

assess the couples' motivation for reconciliation counselling.

The role of the mental health professional, throﬁgh a brief
crisis intervention and conflict-resolution approach, is
one of helping couples and/or families to understand their
contribution to the dysfunction, reduce the hostility and
“increase co-operation in order that both parents might con-
tinge in their responsibilities as parents during and after

the divorce.

After the decision has been made to proceed with the divorce
the role of the mental health professional changes to one of
helping parents to inform the child of their decision, to
express fheir feelings, to cope with and understand the chi]dfs
responses, to explain the legal process and financial aspects

of the procedure, and to motivate couples for mediation.
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Mediation

This is the approach which best assures stability and

- continuity of the family relationship after the divorce.
It provides a procedural structure which aims to foster
co-operation and resolve conflict in the settlement of
ancillary issues by the parents themsefves, out of court,
and shou]d be readily available at any stage of the

dissolution process.

Mediation is a new and separate speciality requiring
specialized training in both psycho/social and legal
elements. It includes principles of negotiation and
bargaining and conflicts resolution and might involve a
certain amount of‘necessary‘emotionél venti]at{on to allow

blocked negotiation to continue.

Mediated settiements have many advantages over adversarial
settlements. These include a reduction in time, cost and
post-divorce litigation and. increased co-operation between

parents.

The Adversary Solution

Child advocacy As an estimated 10% of families fail to

reach agreement, adjudicated settlements need to be made by
the court. The concept of child advocacy has become centraj.
It implies knowing the child and his needs and being compe-
tent, knowledgeable and sufficiently objective to represent

the child's interests in the dispute.



As neither the parents, their counsel, nor the court, with
~all the constraints of the adversary system, are able to
fulfill thié role and as neither the child's legal repre-
sentative nor the mental health professional alone has the
knowledge and skills, true child advocacy requires at least

a team approach.

The Best Interests Principle

Another concept central to the adversary solution is that
of the 'best interest' principle against which parents need

to be assessed.

'This standard moved from thé still strongly held maternal
preference assumption tq more sex neutral sets of guidelines
which focussed primari]y on the affectional attachment between
parenf and child. Watson (1969) for the first time considered
the 'processf by which a result could be achieved in terms of
the'fbest iﬁteréstsf principle. A suggestion which attempted to
provide such a process wa§ the replacement. of the ‘unfitness'

test by 'the most able parent' test.

The choice between two able parents, however, remained difficult

and often arbitrary.

The growingAbeIief that the chi]dfs post-divorce adjustment

is directly related to the maintenance of Sound and loving
relationships with both parents is supported by recent research
and has been expressed by mental health and 1egé] professionals

and the court.
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The best interests of the child therefore point to a system
of shared parenting in which both parents share the

responsibility, rights and substantial amounts of time with

the child.

The adoption of this standard has been retarded by the
guidelines proposed by Goldstein et al. (1973) which

stressed the child's need for a stable and continued
relationship with one parent and, in order to minimize
loyalty conflicts, the severing of access with the non-
custodial parent unless the relationship between both parents
is a positive one. This unfortunately helped to shape some

commonly held beliefs that,

(1) free access inevitably causes children to be

treated as pawns by conflicting parents,

(2) the effect of living in two households is

disrdptive to the adjustment of the child and
(3) that it only works when parents get a]ong}

None of these potential difficulties are restricted to joint
custody or free access arrangements, or indeed have been
demonstrated to be true, and none take cognisance of the

important contribution of limited post-divorce counselling.

The possible adjustment difficulties that ére required to be
made by joint custody families may be far less problematic than
"the negative aspects of sole custody which represents for the
child the effective loss of one parent, a resulting sense of
guilt and self-blame, untested fantasies, possibTe gender

identity and behaviour difficulties; for the custodial
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parent the frustration, emotional pain and overwhelming

sense of 1oss and poor self-image as a parent.

The research in this area has, however, been limited to
small, highly selected samples, and generalizations are
therefore limited. The prognostic indicators that have been
suggested are: the desire for joint custody, commitment to
~ the concept, mutué] co-operation Setween parents, mutual
support of parenting ability, capacity to negotiate and
remain flexible, agreement of the implicit rules of the
system; proximity of residence, and a receptive attitude

towards counselling.

The Investigative -Process

The choice of custody/access settlement is entirely dependent
on the individual needs of each family. This requirés a |
thorough knowledge and understanding of the child as an
~individual, the re]a£ionship between each parent and the
child, the child's family system and the chi]d'é socio-

community system.

1. The initial contact should clarify and establish the ~

briefing and basis upon which the consultant is pre-

pared to work.

2. The Investigation or fact finding is achieved through

direct interviews with the child, parents and
significant others, school and medical records, where
appropriate psychometric testing and direct

observations and home visits.



3. The evaluative process requires the synthesis of all the
data and formulation of a life b]an for the child based
on a thorough basic knowledge of cHi]d development and
parenting characteristics and environmental ties which
facilitate the chi]dfs healthy development from birth‘to
adulthood. This stage also incorporates the conveyance
of findings and recbmmendations to parents so that once

again the potential for a mediated settlement is provided.

4. Report Writing. Reports need to communicate the findings

and opinions in a clear and concise manner and should be’
able to substantiate all statements by -factual-data and

|
back up conclusions by a sound psychological knowledge. E
|

Confidentiality is a prob]ematic'issue, there is no cTear rule
about what is regarded as confidential and what may be used in-
reports in court. Opinions vary as to what should be disclosed
to whom. In general, as a guide, it is importaht to consider»
the impact of the report or evidence on the family and child and
if necessary bring the Court's attention tb gtrict]y confidential

material.

The ‘Expert in Court, The reluctance of experts to appear in

|
court has been recognized. The need to subject such "opinion'z .
evidence' to cross examination has however clearly been stated{
Experts have also been cfiticized for their defensive and |
argumentative attitudes in court. Some practical suggestions
have been provided. Briefly stated they advise the expert to
keeb accurate records, be honest in giving evidence, listening
carefully to questions before answgring, request permission td

elaborate where necessary, avoid reacting defensively, remain

>objective.
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Training is clearly required by psychologists to include the
workings of the Tegal system and to cope with the emotional

demands of this work.

Post Divorce Counselling

Possibly the most 1mpoftant role of the mental health professional
in terms of prevention of the serious sequelae of divorce is the
provision of 1imjted post divorce counselling which hés been

found to make a considerable difference to the single parent's

ability to cope with the many demands made on them.

| This is justified by the observations that emotional divorce may
fail to occur, parents need to continue as parents, and the
chi]drenfs welfare depends on the parentfs abi]ify to cope with
this experience. It is at this stage that the impetus for
change is strongest, since old re]ationéhips are not ended,

merely changed.

The goals include helping parents arrive at a mutually acceptable
working settlement, open up blocked communication channels and

work through the mourning process. They need to be helped to
delineate their roles as spouse and parent, educated regarding

the sensitivity of the child to conflict and also need to be able

to recognize serious symptoms and hé]p thé child cope'with‘difficult

feelings in constructive ways.

There is always a normal period of stress and readjustment ‘which
requires counselling appropriate to the child's age. At times,

however, it may be necessary to refer for more intense psychotherapy.

Because of the importance of peers for most children, groups have
been enthusiastically advanced as an ideal medium. These

children's groups need to be carefully structured and to centre

on concrete activities.



Interventions are also focussed at the parent-child relationship

level and may include other members or entire families.

Intervention for the sake of the children caﬁ also focus
on the parent who needs to primarily resolve his/her own

feelings of loss.

Post Divorce Community Support Systems are essential to help

the parent cope with full parental responsibilities of single

parenthood. These include different forms of self-help groups.

Schools are central resources for children in providing possible

groups and support systems. Education is the central preventative

focus through books, television, films.
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INTRODUCTION

Divorce in the Western world has increased steadily during
the 20th Century. The white population figures in South
Africa for 1977 showed that there was one divorce for.every
3.9 marriages and 13 019 minor chi]dren were involved in
divorce. In 1981 the statistics rose to 1 for every 2.7
marriages and involves 22 167 minors. (Department of
Information and Statistics, News Release, 1981j. Figures
for the other population groups in South Africa tend to be

unreliable and were therefore not included here.

In America in 1978 there were 1 million divorces involving

~ more than 1 million children and the prediction made was that
45% of children born in 1978 will Tive part of their lives
before the age of 18 years in a single parént family (Hammond,
1981). This comprises a huge proportion of the population and

indicates an increasing problem.

The present study developed as a result of a need to examine
and clarify the status goals and role of the clinical psycho-
logist and other mental health professionals who have in recent
years been called upon to play an active part in marital and

custody/access litigation.

Divorce, for the Court, represents the legal step taken by a
couple in terminating a marriage which for one reason or
another has irretrievably broken down. It is the termination

- of one legal relationship between the husband and wife and the

BT
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- beginning of qnother Tegal relationship in which agreements
have to be reacheq by both parties in five major areas. These
include division of property, maintenance of the spouse,
maintenance of the children, custody of the children and access
of the non-custodia] parent to the children and vice versa

(Kressel et al., 1979).

Custody, in essence, involves the practical care and control of

the minor's person (Hahlo, 1975). This includes .the right to:
(1) the physical presence of the child,
(i) the control of -his daily life,

(iii) decide all questions relating to his training,

education and religious upbringing,

(iv) . determine what home or house the child may or

may not enter,

(v) provide consent to surgical operations in cases

of emergency,

(vi) in a proper case to exercise custody vicariously

(Roberts, 1979).

Ideally, despite the disso]ution of the spousa] sub;ystem,
parents should be able to continue their role and obligations
as parents, maintaining objectivity in their relationships with
their children and separafing fact from feelings in negotiating
and settling post divorce custody/access arrangements wifh the
best interest; of the children remaining paramdunt. Indeeq,

where marital conflicts haVe_been contained and.parents have



. -3-
not imposed too great a stress on the child, so .that good
parental care and a close relationship with both parents are
mafntained, it is theoretically possible for a child (and
parents) to emerge from the dissolution process minimally
scarred (Littner, 1973). However, divorce inevitably contains
an element of hostility and for most of the children an entirely
Cooperative approach by perents to final settlement does not |

occur.

When hostility becomes uncontained and parents are no longer
“able to negotiate and reach ‘agreement on the seft]ement of the -
ancillary issues, it becomes necessary for an outside agent in
the form of a judicial officer to take the responsibility for
resolving the issues between the parties judicially, a process

which normally fails to resolve the emotional conflicts.

Custody decisions are accepted and, openly acknowledged by
Jjudges to be, of all their tasks, among the most painful and

difficult that they face.

"A Judge agonizes more about reaching .the right result
in a contested custody issue than about any other type

of decision he renders".

B. Bokin, Trial Judge (273) 1952.

A Judge traditionally makes decisions relating to issues of
innocence and guilt about which definite 'standards exist which

- are explicitly defined. His task in custody disputes is very
different. Here, where neither parent has committed a crime, the
concepts of quilt and Elame have no place. Despite the fact that

he is dealing with a sensitive, delicate and emotional issue which
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relates to the prediction and determination of a child's 1ife,
the only assistance he gets from the legislature in South
Africa, as in most Western countries, is that the interests of

the child be paramount. This, in fact, is where the agony 1lies.

Judges arrive at their decisions by evé]uating and weighing up

the conflicting evidence from advocates and attorneys represent-
- ing the parties, in the form of affidavits and cross examination
of the parties and their witnesses, and special reports obtained

from expert witnesses employed by them.

This evaluation is done against a background of standards

based on legal precedent and case law and is thus deeply
embedded in traditional cultural attitudgs which often fall
short of the heeds and attitudes of ouf modern changing society,
and do not .necessarily reflect current findings in child and

family research.

Changes in the law relating to matrimonial disputes as also the
comments of Judges in reported cases indicate that the judiciary
is aware of the shortcomings of the adversary legal system in
this area and has looked towards the expert for assistance. A
strong feeling has developed, however, to the effect that the
experts, psychologists, psychiatrists and social workers have
failed in their pukpoSe of making the task of the Judge any
easier, and have not, in fact, represented.the best interests of

the child (Mlyniec, 1978).

N

The reasons for this would seem to be twofold. First, because

of the nature and structure of .the process of law, the value of
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the experts WOy]d seem to have been limited, for the specific
reason that currently in this country they are employed by the
parties who give them a specific contract. This immediately
bfings into question their objectivity as assessors and
consultants in a case, requiring that.the best interests of

the only unrepresented party be paramount.

The second problem wog]d seem to Tie in the fact that up to the
present in South Africa, no specialized training exists for such
experts. They are insufficiently versed in the law, their rights
within'the adversary system, the effects of the process of
litigation and adversorial d}vorce on the child and their

familial relationships as a whole, their duties and responsibilities
towards the child and his family, the needs for and requirements

of pre and post-divorce counselling and mediation, method of

investigation, the best interest standard, writing of reports and

their presentation in court.

As an advocate for the child this professional must understand
that his responsibility is first and foremost towards the child;
however by logical extension, because the welfare of the child is
largely dependent from that of his parents, his responsibility is
also towards a healthy working parent-child unit. His objectives
.and guidelines in broad terms, therefore, are to promote a healthy
renewed family life after the divorce has been finalized (WOody,

1978).

For the parents and children, the dissolution of the family unit

and the restructuring of new post divorce family units and
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're]ation;hips, constitgte; a major life crisis in which all
the emotions associated with significant loss are experienced,
shock, pain, grief, anger and need to be resolved (Grote and

Weinstein, 1977).

Although a great deal has been written and suggested, the
question of exactly how divorce affects the child has not really
been answered. Much of the literature has tended to look at
clinical populations, with conceptual and methodological problems
that have made the validity of these findings problematic
(Levitan, 1979). Some exceptions were the various ﬁtudies
undertaken by Hetherington et al., and Wallenstein and Kelley

which have influenced the more recent studies undertaken.

Two factors, however, stand out in the 1§terathe as highly
significant determinants of post divorce adjustment in both

children and their parents. These factors are

(1) the amount of interpersonal hostility and conflict
to which the child is exposed prior to, during and
following the divorce procedure (Littner, 1973;

Hetherington et al., 19763 Jacobson, 1978) and

(2) the loss of contact or. the breaking of affectional
bonds with a parent after the divorce (Littner,

1973n Jacobson,:1978 and Hess and Camara, 1979);

These findings have direct relevance for workers in the field of
family law, as they imply that healthy family re]ationships and
adjustments after the divorce require the minimal of inter-

parental hostility throughout the procéss of dissolution and



the provision of adequate meaningful contact with both a mother
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and a father after the divorce.

. The aim of this dissertation.is therefore limited to examining

the role of the mental health professional through all the stages

'of'divorce in terms of his potential for reducing trauma by

facilitating mediated divorce, or if necessary adjudicated

settlements, which assure the child continued and positive

relationships with both parents after divorce.

done by:

(1)

(2)

(3)

(4)

(5)

(6)

Reviewing the historical development of family law
through history in order to gain some understanding
of the legal and social context of the area in which

divorce and custody/access decision making belongs.
Critically examining the recent legal reforms.

Examining the role of the mental health professional
as a facilitator of mediated settlements of divorce

related issues at each stage of the divorce proceed-

ings.

Critically evaluating the concept of child advocacy

within the traditional and proposed ideal model.

Reviewing and updating the concept of best interest

of the child.

Proposing practical guidelines to assist the

investigating consultant to conduct his investigation,

- evaluation, and presentation of his .evidence in a way

which is maximally helpful to the court.

This will be

[ AL
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(Z) Finally propo;ing a mode] which oyt]ines a
progression of steps through which dis;d]ution .
should move to enisure the least detrimental

results both in the process towards such a

dissolution and the outcome to families.

It must be borne in miﬁd that this study cén never presume to
be a definitive work on matrimonial and custody disputes. We
are looking here at two at times unrelated discipiines, that of
the mental heaTth professional and legal practitioner. It is
not possible within the confines of a study of this nature to
examine in depth the whole body of psychological knoQ]edge and
of thé.]ega] concepts past and present which must be applied,
which are presumed to be relevant in such disputes. For example
it has been largely assumed that marital conflict detrimentally
affects the socio/emotional development of the child but there
is no attempt within the scope of this thesis to elaborate on

this theme.

. Insofar as only a general overview can be given, focussing on
central issues germane to the role of the mental health

professional, practical guidelines have been suggested.



CHAPTER 1

HISTORICAL PERSPECTIVE

Working with families undergoing marital dissolution requires
first and foremost an understanding of the current attitudes,
guidelines, developments, approaches and difficulties |

experienced within the legal context of family law.

The first chapter therefore attempts to locate family law in
its historical perspective and to consider the social forces

which have shapedvits development.

The South African Roman Dutch system of laws, with its roots

in the early Romaﬁ, German and later Dutch systems, has
developed over time to the position it holds today through a
process of assimilation by which aspects of other legal systems,
“which have’more appropriate]y reflected social conditions and
t.served social demands, have been incorporated by the.South
African Judges into the law. This process has been particu-

larly evident in the system of Family Law.

Attitudes surrounding the divorce process and custody and

- access matters primarily reflect the social and legal attitudes
of divorce held by society. An understanding of current social
and legal attitudes in this area requires an evaluation of the
history of legal systems within those socié] contexts which

have influenced their deve]opment.'

Loy
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Laws regarding relationships between parents and between
parents and children did not exist in the early legal systems.
An early prototype of such laws is the "patria potestas" of

the Roman Law which gave the patriarch absolute control over
all family members. When the patriarch died his eldest son
took over the running of the extended family from which members
were never freed, with the exception of daughters, who on
marriage.passed into the fpatria potestasf of their husbands

(Spiro, 1971).

The "patria potestas” as such, was never adopted by the early
German and English systems. It did however have far-reaching
influence in the later systems by providing that parents, as
the natural guardians of their children, have a duty to support
them and look after their interests during their minority

(Wessels, 1908).

In the early German.systém, women and children were still
1arge1y considered part of the maﬁfs househo]d. Although
womeh held certain parental rights these remained very much
subordinate to those of her husband and even wfth his death,
although she maintained a great deal of control in matters
~concerning the chi]drenfs education, marriage and personal
welfare, a guardian was usually appointed by the father,
before his death, and later by the state, who would administer
the property of the minor and assist ifi in legal proceedings
(Franklin and Hibbs, 1980). Children, on the attainment of
their majority or on marriage, were free to do as they saw fit

(Wessels, .1908).

4
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MARRIAGES AND DIVORCES

Marriages in these early systems constituted private civil
contracts of sale arranged by the families, either between
the bride and/or guardian of the bride, and the bridegroom.
Similarly divorces by voluntary act (Chloros, 1978) were
simple, informal, private arrangements between the parfies
concerned which were governed by social conventions, customs

and ethics (Glendon, 1977).

The advent of Christianity signified an important milestone

in the evolution of Family Law. Marriage was placed on a

higher plane, the consent of the bride was insisted upon, and

. betrothal and marriage considered a sacred institution in

which the bride was expected to remain true to her husband.

The principle -of indissolubility of marriage became established

in the Roman Empire during the reign of the Christian convert

Constantine from 306 to.337 AD, when it then became extremely
difficult to acquire a divorce except in special cases of
adultery or grossvmisconduct of a party. It is as a result of
this practice that the concept of 'fault’, which has had a

major influence in all matters pertain{ng to .the process of

~ divorce, became firmly established.

For centuries the church retained control over marital matters

until the Protestant revolution of the 16th century, when the

view of marriage as a "wordly institution" challenged the
ecclesiastical courts and led .to divorce being brought under

legal control (Hahlo, 1979; Brown, 1982).
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During the French Revolution, divorce by unilateral request
became possible and formed part of the original Civil Code,
until concern for family stability resulted in a tightening
up of the law, requiring a period of separation as a measure

of control over impetuous divorces (Foster and Freed, 1974).

In England the Roman Catholic view of marriage as .a sacrament,
indissoluble except on-death or by ecclesiastical courts on
the grounds of adultery, persisted long after the breakaway of

the Church of England (Zuckerman and Fox,'1973).

The early American system, again largely influenced by
'Protestant,settlers, granted courts jurisdiction to dissolve
marriage on specific grounds which were carried over from the

ecclesiastical courts.

““Russia, during the revolution, became the first and only
.Egropean country to provide a purely administrative procedure
~for the dissolution of marriage, requfring registration at
tﬁé States Registry of status. There was én attempt to

introduce a stage of reconciliation into the procedure,

however, voluntary divorce was reintroduced in 1968 (Chloros,

1978).

In South Africa.the strong Calvanistic influence from the
Netherlands determined the State's assumption of regulating
‘marriage and family matters through its courts and judges

(Wessels, 1908).
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1.2 CHILD OWNERSHIP

With the influence of Christianity the role of the father
towards his family changed from one of absolute authority

and master to one of protector.

Childhood, however, was still not perceived as a separate
phase of life and once weaned, and having acquired a

minimum of skills to care for themselves, children were
considered, and in all respects treated, as "small adults"
(Mussen, 1969), and were expected to provide service and an
income from the»age of 7 years (Franklin and Hibbs, 1980).

A major change in attitude towards children came with the
‘Reformation of the 16th and 17th centuries. Encouraged by
the clergy, phi]osopheks and humanitarians of the time, the
notions that childhood was a separate phase from adulthood, -
that children needed protection from the corrupt adult world,
that rich and poor needed to be educated according to their
age and that all education should be linked to religious and
moral teachings, were being.established throughout society

(Mussen et al., 1969).

Throughout .this period, in matters of child custody the law
did not interfere with the father's right to the children's
services once the marriage was dissolved (Franklin and Hibbs,

1980).

During the late 18th and early 19th centuries, the entire
Western World was caught up in the social upheaval of the
Industrial Revolution in which basic rural cultural societies

changed to industrial urban'societies.
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These years of rapid change challenged traditional social
roTes and values of men and women. As men were required to
pursue work opportunities outside of the family home, at work
centres, women took over the control of the family and
became the primary child rearers and home makers (Title, 1974;
Lomax, 1978). This divided the wage labour of men from the

private labour of women (Roman and Haddad, 1978).

Society also became aware of the vu]nefabi]ity of children.

The obvious and growing need to protect children from the
exploitation of the child Tabour market resulted in the
promulgation of the Child Labour Laws of the 19th Century
‘(Houlgate, 1980). Furthermore, the work of such phi]osbphers

as John Locke (1632 - 1704), who stressed the importance of

the early experiences of .children for their future health -and
welfare, was influential, and there was a revival of interest

in the rearing, training and social needs of children (Mussen

et al., 1969). This brought about a revolutionary shift in

the consideration of relationships between parents-and.chi1dren,
away from the concept of parental rights and towards the concept
of parental responsibility for the care and welfare of their

children (Derdeyn, 1976).

- o Mt -

These changes of attitude brought about fundamenta].changes in
the laws. To. this point the paramount rights of the father
had hot been interfered with by the law. However, in England

the doctrine of "parents patria" was now established (Franklin

biban . i e b A gt g

and Hibbs, 1980), and the Eourt, as the upper guardian of all
minors, assumed power to exercise discretion in matters of

custody and guardianship where the father could in any way be

Ao ooy,

proved corrupt or a source of danger to the child (Miyniec,

1978).
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One of the first men to lose custody of his children

for what was termed "vicious and immoral atheistic beliefs"

was Percy Shelley, the poet (Derdeyn, 1976).

For the first time, it now becamé possible for women to gain
custody of their children where fathers could be proved unfit
as a parent. Little regard, however, was given to the actual

benefits that a mother could give her child (oster, 1965).

In America, during the early 1800fs, article 146 of the Civil
Code, based on the French Civil Code, provided that on separa-
tion, provisional.custody bé given to the father whether
plaintiff or defendant, but stipulated fun]ess for the

v greater.advantage of the child it be otherwise orderedf
(Title, 1974). In matters of permanent custody'there were no
guidelines; article 157 of the Civil Code simply provided
‘that awards be left to the judgefs discretion to either party

irrespective of guilt (Title, 1974).

Judges dealt with this situation by adopting the principle
that the right of ownership of the children belonged to the
parent who financed their maintenance and education. An

1926 judgement explicitly stated that, "....in consequence of

the obligations of the father to provide for the maintenance
of his infant children....he is entitled to the custody of
their persons and the value of their labour and servicef
(Derdeyn, 1976, p.1370). Some American courts.held that there
be no onus on the father to support and méintain children

. overlwhich he no longer had custody (Derdeyn, 1976). Clearly
thehmanfs assumed superior competence, and control over

- financial and property matters gave him the advantage that

perpetuated his paramount rights (Osfer, 1965; Derdeyn, 1976).
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It was Ta]fourdfs Act of 1839, in England, which empowered
the courts to give custody of infants under the age of 7
years to the mother and in so doing, set the stage for one
of the main governing principles of custody decisions, the
Tender-Years Doctrine (Franklin & Hibbs, 1980). This was
followed by the Custody of Infants Act in 1886 which extended

this age to 16 and then later to 21 years.

Gradually mothers' rights.started gaining ground. In the

early 1900's, in America, the father was finally held responsible

for maintaining his children whether in his custody or not,
thus removing an important financial constraint against
awarding custody to mothers. Further, as a result of fhe
socially dynamic, albeit precarious, social order in America,
it was thought important that children be given a good solid
start in 1ife which would serve them.for their future.
Consequently, as the importance of maternal care in early
development was being streesed, SO womenfs rights in custody
were increasing and the paramount rights of the father were

slowly eroded (Derdeyn, 1976).

This was reflected in 1921 with the amendment of article 157

of the Civil Code which provided that the judge, in all cases

of separation or divorce, award custody to the party, regardless -

of sex, who would "best promote the best .interests of the child"

(Title, 1974).

This development was reflected in other social systems. In
Eng]and the Guardianship of Infants Act, in 1925, finally
established the equality of both parents in the eyee of the
Taw as well as the principle of the best interests of the

child (Bradbrook, 1971; Sornarajah, 1973). The Canadian
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system closely followed developments in England (Bradbrook,

1971).

In the South African Roman Dutch system of law, as long as

the marriage remained undissolved, it was traditiohé]]y held
that the fatherfs rights, as the nucleus of the family,
prevailed. Where divorce was granted, (as a deserved punish-
ment for such matrimdnia] offences as adU]tery, desertion or
cruelty), the punitive policy was adhered to of awarding
custody (for virtue) to the finnocentf spouse, .except where

the chi]dfs 1ife, health or morals were threatened (Sornarajah,

1973; Hahlo, 1979).
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CHAPTER 2
RECENT DEVELOPMENTS

Having traced the deve]opménts of the eaf]y roots of family | :
law, this chapter will examine the three major reforms : |
that arose within the modern legal systems as an attempt to

meet the needs of families for protection within the

adversorial practice of law. These included the no-fault

divorce reforms, the conciliation/family court movement

and the provision of legal protection for the child who finds

himself the subject of .custody/access disputes between

- parents.

It also examines and evaluates, in the light of these reforms,
the provisions made by the new South African Divorce Act No. 70

of 1979 within which the mental health professional must work.

In the second half of the 19th century, a number of child
protection acts were promulgated. They specifically referred
to the protection, care, welfare, removal of and supervision of

children.

The Child Protection Act of 1913 was an attempt to consolidate
the law in this area.. It was later replaced by the Children’s

Act of 1937 (Spiro, 1965).

—

In matters of custody, however, the interests of the children

remained subsidiary to the traditional principles. Nevertheless
judges would seem to have had great difficulty in applying these

princip]es; For example, in 1907 a judgement by William Solomon

)
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stated that the court use its discretion in granting custody
to either parent regardless of guilt and even consider a
third‘party where neither of the parents are conside}ed fit

and proper (Roberts, 1980).

In 1943 the Court in Mi];tein vs. Milstein, ruled the guiding
principle to be "what is best for the children" (Sornarajah,
1973, p.135). It was not until 1948, however, that.the Appeal
Court acknowledged and accepted the .departure from the Roman
Dutch principle in these matters when it stated, fno apo]ogy ;
is required for citing the practice uﬁder the English or any
other modern legal system, and questions of custody may

properly be decided in relation to human needs and .values as

they are assessed in civi]ized4COuntkies generally at the present
day" (Sornarajah, 1973, p.135). The Matrimonial Affairs Act of
1953 finally and firmly established the interests of.the child
‘as the paramount consideration in both cases of divorce and

separation of spouses (Spiro; 1971).
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RECENT DEVELOPMENTS IN FAMILY LAW

The family, whatever form it takes, has remained the basic
and primary economic and socia1izing unit in all societies.
It provides, through the parent—chiid re]ationship; the

physical, emotional and educational caré of the child in a

stable environment thus providing the basis for the child's

future relationships as an adult.

The dissolution of the family unit, through divorce, consti-
tutes a highly emotional crisis, not only for the divorcing
couple but for all the members of the nuclear and extended

family system and represents substantial economic Tosses to

society each year (Foster, 1966).

Inevitably, therefore, the strong interest of the State and
public in the stability of the family unit, makes the
proteétion and preservation of the institution of marriage
the primary object of the legislature and the courts of law
(Kay, 1968; Watson, 1969; Levy, 1972). Their attempts to
achieve this goal have traditionally re]iéd on the same basic
principle as was used by Constantine in fhe 4th Century, that
is, to make divorce difficuTt to obtain by strictly limiting
the grounds on which it was granted, and applying the concept

of 'fault' and punitive measures to marital misconduct.

As divorce is obtainable only by judicial decision through the
legal model of the adversary system this process inevitably
involved an inherent principle of contest between two opposing

parties. Traditionally each spouse with his other legal team

- defends their rights, while the success of the battle depends

on allegations and evidence as proof of 'fault', which is

exposed in court.

+ Bl T
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Zuckerman and Fox, 1973, describe this process vividly:

“The oppression of the fault system is magnified
at trial by the adversary system. No one
connected with the court proceedings is spared.
In a contested case, the emotional trauma
experienced by the parties as a result of the
breakdown of the marriage is heightened by the
armed camp atmosphere. The one labelled fat
fau]tf will be stigmétized and may lose rights
in the matrimonial property and custody rights
to‘the children of the marriage. In an effort
to fwinf, the parties are forced to demean
themselves, their Counsel and the Court by
parading in public the sordid aspects of their
relationship, too often by engaging in personal

o vilifications and even perjury. Friends and

nefghbours of the wrong parties may be brought
into the sordid little drama to provide
~fcorroborationfvof.the defendantfs or cross
defendantfs wrong doings and testimony of the

plaintiff's good character". (p.524).

The recognition of the inadequacy of the adversary sygtem as
a meéﬁs of feso]ving-divorce, custody and access issues has

been strongly expresséd by many judges, counsellors, academics

and practicing lawyers (Mnookin, 1975; Derdeyn, 1976(a);
Westman, 1979; Brown, -1982).
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Their objections are based upon the manner in which the
adversary system creates, perpetuates and deepens hostilities
between family members, such that it finally becomes impossible
to deal, in an objectjve, reasonable and realistic manner, with
the settlement of the divorce and its ancillary issues such

that the best interests of the child are ensured (The S A Law

Commission Report, 1975).

As a result of these expressed needs, three significant
movements arose which gave rise to the 'no-fault divorce'
reforms, the conci]iatioh/fémi]y court movement, and ]éga]

protection for children.

"NO-FAULT DIVORCE" REFORMS

As early as 1932, Prof. Vernier pointed out that it was

| "incompatibility which induced married persons to do the

specific things which statutes name as causes for divorce"

(Zuckerman and Fox, 1973, p.541).

It was only much later, however, that the approach of
attributing guilt dnd innocence, which takes no account of
the real complexities of the marital relationship, assuming
that ma§ita1 breakdown. results from the specific acts recog-
nized as grounds of divorce, and granting dissolution only
for marriages proved to have suffered such acts, was fecog-
nized as simplistic and inadequate (Kay, 1968; ‘The SA Law

Commissioners Report, 1975).
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It also became clear that couples, determined to dissolve
their marriages effectiVely and with the minimum of pain to
both themselves and their children, found themselves forced
to subvert the system by making their case fit the law

(Hahlo, 1979/80). By selecting the least offensive ground
for the defendant and committing perjury the‘coup1e~wou]d
build up a plausible case and by fco]]usive_agreementf.
(Zuckerman and Fox, 1973), or "mutual consent" (Foster, 1973),
obtain-a "consensual-perjured divorce" (Levy, 1972). Lawyers
had no choice but to play the game and Judges, finding these
divorces difficult to detect (The S A Law Commission, 1975),
also became party to the farce played out at these uncontested

hearings (Zuckerman and Fox, 1973).

Most divorces that were ostensibly based on fault, were in
fact divorces by consent, thus making a mockery of the law and

its institutions (Hahlo and Sinclair, 1980).

Foster, 1966, observes that, "in the typical uncontested
divorce case, proof is by formula and the entire proceeding

may be disposed of within minutes" p.355.

An estimated 90% of divorces in South Africa (Hahlo and
Sinclair, 1980), 95% in England (Mortlock, 1972) and 90% in

America (Foster, 1966), were uncontested under this system.

i

Rz s T



-24-
It was also Suggested that the interests of the children and
society might be better served by allowing the legal
termination of marriage relationships which for all intents
and.purposes have ceased to function as such (Kay, 1968;

Hahlo and Sinclair, 1980).

Commissions set.up.in England, Canada, fhe USA and .later in
South Africa examined the ffau]t-—based divorce systems and
suggested alternative suggestions. The concept of divorce

as a remedy for marital relationships which have irretrievably
bfoken down was a cdncept voiced by Aréhbishop Cramer in the
16th Century who suggested that where "such violent hatred

as rendered it in tHe highest degree improbable that the
husband and the wife would survive their animosfties and

‘ever love one another agéinf, divorce be granted (Foster, 1973,

p.186).

Chloros (1978) comments that the recognition and adoption of a
Sihgle break-down ground .for divorce which replaces guilt by
failure (Hahlo and Siﬁc]air, 1980), would render it unnecessary
for judges to make value judgements on issues of innocence and

guilt and therefore for spouses to allege such guilt.

Many attempts have been made globally to recognize a single
‘breakdown ground. This has been attained in most Eastern
European countries while the West European countries have
tended to adopt a dual system where the new and traditional

grounds exist side by side.

\”“3 -
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In England although the single breakdown ground was
recommended by the Archbishop's group in 1966 (Mortlock, 1972),
the tremendous conservative oppositioﬁ to this resulted in a
compromised Divorce Reform Act of 1969, in terms of which the
single irretrievable breakdown ground had to be proved by
evidence of such acts as had constituted the old traditional
grounds of divorce. There was a further need to show that
these acts were symptomatic of, or necessarily a sufficient
cause for, breakdown (Zuckerman and Fox, 1973). - The result
therefore defeats the purpose of the reform by retaining the
need for proof of fault and makes divorce, theoretically,
_even more difficult to attain. The Canadian Divorce Laws of

- 1968 resembled the English System (Foster, 1973).

0f the Western World Countries, by far the most liberal reforms

- in divorce laws evolved in the United States of America. -

In Amerfca each State was responsible for the promulgation of _
its own divorce laws. Several investigatibns'had been under-
" taken by independent States which sought to develop a set of
.‘proposa]s which would guide the recodification of divorce laws.
An important step in this direction was the promulgation of the
Uniform Marriage and.Divorce Act (UMDA) in 1970 by the National
Conference of,Commiséioners on Uniform State Laws (NCCUSL),
which attempted to reform and unify the ex%sting laws which

varied tremendously from State to State.

It contained widespread, revolutionary proposals which were
based entirely on the 'no-fault' principle. Briefly, it

proposed to replace all existing 'fault' based grounds for

RV
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what it termed the fdisso]utionf of marriage by a single, all
encompassing firretrieVab]e breakdownf ground and abolished
all defences preventing such fdisso]ution' from taking place.
In anéi]lary matters fno—faultfvmechanisms or standards of
assessment were proposed in coming to decisions. In property
and maintenance matters, such factoré as past, present and
“potential future contributions, resources and needs of each
spouse were considered and replaced punitive decisions based
on fault. In matters of custody and access it specifically
prohibited any evidence of fault except where it has relevance
to the parenting ability and relationship with the child of

each parent. In matters of custody and access it specifically

prohibited any evidence of fault except where it has reievahce-

to the parenting ability and relationship with the child of
each parent. In matters of custody it permitted parents to
reach settlements outside of the Court which, except where
_found to be unconscionable, could not be set aside by the

Court (Foster, 1973).

Although not automatically adopted, a redrafted form which
inc]dded provision for the establishment of breakdown in terms
of past and present separation and efforts at reconciliation
served as a blueprint for the different states. California
was the first state in 1970 to establish ?no fau]tf divorce
reforms and by 1973, 20 States, and by 1976 all but 3 States,

had instituted divorce reforms based on the UMDA proposa]s;

By 1975, the Australian Family Law Act and by 1979 the New

" South African Divorce Act had also introduced the single new

~ ground.
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to replace the two main existing grounds of adultery and

" The Family Court movement arose as an attempt to .remove family

=27~
In South Africa, the Law Commission of 1975 proposed the adoption

of the concept of irretrievable breakdown by unilateral request

malicious dissertion based on fault. The Commission defined | i
irretrievable breakdown as the point at which fthe marriage |
relationship of the spouses had degenerétedf such that "their

marriage no longer existed as a marriage in the true sense of

the word, and there is no reasonable prospect of a normal

mafriage relationship betweén them béing.resumedf.(The South

African Law Commission, 1978, p.11). This was adopted in the

Divorce Act 70 of 1979 (Appendix I).

THE CONCILIATION/FAMILY COURT MOVEMENT

"The judicial system has a singular opportunity at the time of
dfvorce to play a preventative rather than a correcfive role
by detecting families with serious pfob]ems that are not solved
by the divorce, but are carried over late into the separate
lives of one of the parties or of both and.into the lives of

their children" (Bodenheimer, 1971, p.727).

This represents the views of many workers in the field (Musetto,
1978; Sinclair, 1979), and has helped to focus the attention
of legal professionals on the emotional and psychological needs

and issues involved with the aim of reducing and avoiding

R T O U VU

unnecessary stress and promoting the best alternative solutions
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for the child and his family.
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problems from the framework of the advisory system to .specialized
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courts or conci]iqtion Services attached to courts. In
essence it attempted to defocus from the contestation of
rights and focus instead on the family, its welfare and
problems. It was motivated by the success of the Juvenile
Courts (Kay, 1968), which replaced the punitive approach
by a process of investigation, diagnosis and treatment for

child offenders and juveniles (Zuckerman, 1969).

~ The hope was that these specialized courts would form paft

of the Superior Courts and would have integrate jurisdiction
bver all family problems, be presided over by Judges with
specialized skills and interests in family prob]ems and equal
in status to Superior Court Judges, be staffed by fQ]]y
tréined? investigatory and counselling professionals who
could advise the court, and where hearings could be conducted
_in a non—adQersary, therapeutic environment (Foster, 1966;

Dyson & Dyson, 1968; Kay, 1968).

The first prototypeé of the fFami]y Cpurtsf were .the Domestic
Relations Courts whose functions it was to fully investigate
the history, character and circumstances of all parties in a
- divorce action (Zuckerman, 1969). The first was established

in New York in 1910 as ‘part of the Magistrates' Court.

The Domestic Relations Courts of Wisconsin_and Ohio, established

in 1935 and 1938 respectively, were the first to attempt to
counsel and reconcile couples who were filing for divorce.
There are currently in America many reconciliation programs

offered by the Court. These include "The Divorce Experience"
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run by the Domestic Re]atjons Staff of the Minneapolis
Family tourt in Minnesota (Fine, 1980) and others run by
the Family Courts of Io]edp; Utah, Los Angeles, New York,

Milwaukee (Foster, 1966).

The first Conciliation Court was established in Los Angeles
in 1939. Conciliation has been defined by the Fine Report

~in 1974 as:

"Assisting the parties to deal with the .consequences
of the established breakdown of their marriage,
whether resulting in a divorce or separation, by
reaching agreement or giving consent or redﬁcing
‘the area of conflict upon custody, support,

access to and educatidn of the children, financial
provision, the disposition of the matrimonial home,
lawyers' fees and every other matter arising from
the breakdown which calls for a decision on future

arrangements"

(Stone, 1977, p.106).

Over recent years the counselling programs in conciliation and
family courts have evolved frdm being concerned with reconcilia-
tion and focussing on the marital difficulties to assume a
"service for the resoTution of custody and.yisitation disputes

through a process of mediation. Mediation has been defined by

Brown (1982) as:
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REREEE a voluntary, task orientated process in which
a third person, a mediator, functions in a non-
judgmental capacity in helping a diQorcing couple
improve their commuﬁication through fewer
distortions and miéunderstandings, being more open
and direct with each other, thereby changing their
interaction from a potentially destructive,
competitive, win-lose confrontation to a co-
operative, collaborative, negotiating, problem-

solving endeavour for dealing with their differences"”

(p.9).

Some of the States that have ensured that the mediation model
becomes the standard include Massachussetts, Connecticut and
California, where 12 out of 15 courts provide some form of

conciliation or counselling (Brawn, 1982).

In 1974 the Conciliation Court of Los Angeles County Superior
Couft, at the request of the Judges who recognized the need
for counselling in families who were returning to court to
561ve their post divorce dispytes relating to custody and
access diffitu]ties, set up a post divorce counselling service

(Elkin, 1977).

In 1959 the National tounci] on Crime and Delinguency proposed
a Model Court in its Standard Family Court Act, the result of
which was the mushrooming of Courts all over the States which

called themselves 'Family Courts'. Dyson and Dyson (1968)

point out, however, that “most of them fall short of the model
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describeq, lacking one or more of the three essential
characteristics of fintegrated jurisdiction', investigatory
staff and fC0un3e110rs trained in social work'". It named
the States of Ohio, Rhode Island, Hawaii and New York as

being the only four to have succeeded in this goal.

- EVALUATIVE STUDIES

Foster (1966) has reviewed the surveys that have been under-
taken. It is apparent that these services have filled a

need and have yielded uniformly positive results. The Family
Court in Toledo, Ohio, which functioned almost as an
independent agency,‘received up to 4 000 ca]ﬁs in one year
from troubled families not yet involved in litigation. The
1963. statistics showéd that of couples that had filed for
divorce, 717 individuals had .avoided or refused vo]untary
.cohnselling and 626 had accepted. Of the 1 337 cases that
had been C1osed, reconciliation was achieved in 439 6r 30% of
these. Perhaps of greater importaﬁce'is that conciliation on
the ancillary matters of custody and divorce was achieved in
326" and 383 cases respectively. The results indicate that a
selective process either through screening or self-referral
increased the success rates for reconciliation. In_Utah'44%
of self referrals opposed to 9% of Court referred clients
were reconciled. .In Lbs Angeles where screening wés'quite
thorough tﬁe reconciliation rate was 64.2% in 1963 and 58.9%
in 1965. The problem with rigfd screening is that only a very
small percentage of troubled families have any»contact with
the available counselling services and this is an impprtant
consideration when in a place like New York, 90% of

-conciliation efforts were directed at the resolution of
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“ancillary matters, while 10% were aimed at actual marriage
saving or reconciliation. Maine and New Jersey were also
reported, while having had limited success with reconciliation,
to have been extremely successful in resolving custody/access

disputés and helping the family plan for the future.

By 1977 the Los Angeles Conciliation Court had seen about 300
families of which 90% were in conflict regarding access matters
only. The results of a survey have shown that one out of two
couples referred to post divorce counselling were able to reach

an amicable agreement (Elkin, 1977).

Foster (1966) concludes that what successful court systems
have in common are able Judges, competent professional staff -
and widespread acceptance of the need for conciliation approach

by the legal professioh.

InlEngland the reconciliation services that existed fell

B under the probation or welfare officers attached to the divorce
courts who were also responsible for the investigation; that |
were undertaken. It was not until 1969 that a provision for
reconciliation became.incorporated into the law. By 1973
solicitors acting for a petitioner in divorce were required to
certify,that the possibility of reconciliation had been dis-
cussed and the sources for 'such a service provided (Stone, 1977).
The Finer Report of ]974 sqggested the establishment of Family

- Courts in England and although this has ndt yet been implemented,
the Family Law'Sub-Committee of the Law Society in ]979 again
camé out-in full support of sqch a system, which to date has

been turned down on the grounds of cost (Richards, 1981).

*F
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The Family Court of Australia, based on the American concept
~of a specialized integrated court, was established by the

Family Law Act of 1975.

In South Africa the courts have indicated great reluctance in
becoming involved in the social and therapeutic aspects of

the divorce pro;éss. The South African Law Commission felt
that reconciliation could not be forced on people and felt
that an assessing process of all cases for the purpose of
assessing the potential for reconciliation would.be too costly
and would not be necessary in all cases. The Commission
concluded that "a Judge should be able to tell at a glance in
which cases it would be unnecessary to take steps with a view
to reconciliation” (The S A Law Commission, 1978, p.26). The
Divorce Act, No. 70 of 1979 therefore provides that at the
discretion of the court (on the basis of an enquiry into the
irretrievable breakdown ground), proceedings be postponed to
provide the opportunity for the parties to seek reconciliation

counselling with independent agencies (Section 4(3)).

One of the problems with this approach is that by the time
divorce matters get to court, parties are so‘commifted, Both
psychologically and financially, to going through with the
proceedings, that it is no longer possible to intercedé.
Another problem stems from the feeling thaf Judges may not

be the right people to make such an assessment. Prdgnosis
requires detailed investigations into the circumstances of
the divorce and judges from the ﬁatyre of their commitment to

a heavy workload of diverse matters; are unable to comply.

sk
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Without a system which allows Judges to develop the
specialized expertise to adjudicate in sensitiQe, social
issues, the probability exists that the assigned Judge,
without reflecting on his judicial integrity, may not have
the necessary commitment. A third .problem isvthat the
conf]icting_materia] usually presented to the Judge where
anci]]aryvmatters are in dispute are far from adequate in

the assessment of the potential of the relationship.

Foster {1966) points out that the opportunity to succeed
with reconciliation efforts is at its maximum before

litigation is commenced.

On the subject of Conci}iation, the new Divorce Act pfovides
for the incorporation of a negotiated settlement relating to
custody -and access in the divorce order, if the Court is
satisfied that the proposed arrangements are in the best
interests of the children (Hahlo, 1975), but again does not
provide the machfneryrrequired to encourage mediated settle-

ments within the legal structure.

Based on the recommendations of the Commission? Section 6(2)
of the new Act provides that the court may, at its own
discretion, call for any investigation it deems necessary in
order to come to an informed opihion. A]though this clearly
enables the.cdurt to examine more objeétive, comprehensive

and unabridged reports, it has been cautioned that where

such a provision remains discretionary only lip service will be paid

M'v»-;«‘;,‘ S
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to it (Sinclair, 1979). There is no provision made in the

act for post divorce supervision and support.

Where courts have not provided the necessary services,

parties and legal professionals have looked to independent

mental health services for such assistance, not all of which

are suitable to carry out the demands made on them.

(a) Individual therapy in the field of marital breakdown,

has many disadvantages.

(i)

(1)

(iii)

(iv)

it focuses on individual dynamics and behaviour
and feelings rather than the marital re]ation-"

ship (Benedek & Benedek, 1979),

the skills and expertise of the therapist are
seldom specifically divorce related and
supervision is not always available (Benedek

& Benedek, 1979),

when called as an expert witness by one party
there are inevitable difficulties with regard
to the objectivity of his'testimony (Frederick,

1975),

an individual approach is further accused of
actually contributing to the adversary process
in that when one of the spouses enters therapy
alone, and as insight, sensitivity and a new
language is learned, the gap between the
spouses is widened rather .than narrowed, thus
increasing the probability of an adversarial

dissolution of the marriage.
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(b) Marriage and Family therapists on the other hand are
committed and trained to working with the mérita] and family
system. This enables the sharing of insight, equal growth
possibilities, maintenance of primary bonds between spouses
during the pre-divorce or recbnci]iation stage so that even
when divorce becomes inevitable, essential communication is
encouraged. (Steinberg, 1980). Therapists are also exposed

to both points of view and thus more likely to gain an
objective and realistic understanding of the situation for
indication purposes and.as expert witness. . FAMSA is a
specialized subsidized service which has 18 branches through-
out South.Africa. It provides marriage and family counselling
in an attempt to prevent marital breakdown before the damage

is irreparable.

(c) Public Mental Health Clinics such as Child Guidance

Clinics again tend to have no specific focus on marital and

divorce issues.

(d) Mediation .Services (Brown, 1982). . The Family Mediation

Centre, established by Coogler in Atlanta in 1974, became the
first formal private divorce/family mediation centre in the
United States. . At the same time a similar conciliation project
was being pursued.in;Toronto‘in which a form of mediation in
which counsellors with both spouses and their lawyers worked

in fopen‘forumf or conference towards a voluntary, mutually

acceptable agreement.

s Ll BTN
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In 1976 Lohman set up a private Family Mediation Service in
McLean, Virginia, and it was at this time that mediation
work took off in America. In 1980 the Family Mediation
Association, an prganization concerned Wiih the development
and advancement of divorce mediation as a viable alternative
“to the adversarial system>was established by Coogler and in
the same year the Academy of Family Mediators was established

by Irving, Lohman and Heynes in New York.

(e) Other independent sources include special projects

founded by grants or community based voluntary groups,

for which the public are not charged. These have tended to
focus on post-divorce prdb]ems and are run by specialized and
experienced teams: The Children of Divorce Project (Wallerstein
& Kelley, 1977) comprises .a comprehensive research program
dealing with post divorcé conflict. Others include voluntary
~community (Guerney and Jordon, 1979), school supported

: (Wilkinson and Black, 1972; Hammond, 1981) and experimental
(Green, 1978) post divorce groups for children and seminars

for parents (Granvold and Welch, 1977; Young, 1978(a); 1978(b)).

Although of great benefit to participants these projects are
still at an experimental stage and thus are limited both in

length of operation and aVai]abi]ity to the general popu]ation;

Evaluation studies. Brown outlines several projects being

undertaken in the USA for the purpose of evaluating the
differentvéspects of the mediation process in order to provide

an émpirica] base for the practice of divorce/family mediation.
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Preliminary surveys indicate that more than 2/3 of contested
custody/access cases in Connecticut bétween 1977/1979, 8/10
in Denver, the great majority in San Francisco and 85% to 90%

in Greater Washington were successfully mediated (Brown, 1982).

Clearly these private services can fulfill the neéds for
families; however there are 2 inherent difficulties in all

independent private services:

(1) Unless amply subsidised they are limited to the affluent

sector of the population. Swerdlow (1978) notes that medical
aid schemes still restrict payments to specifﬁc diagnostfc
categories in which divorce related problems are not included. .
(2) Contact requires referral which as a result of ignorance

is often not made until it is too late.

The courts have consistently been looked.to to take responsibility
for litigating families in distress. In many respects they have
substantial advantage over independent and private services which

include early, automatic contact for all families without the

vneed for pathology to be identified, access to a wide range of

services from investigation to therapy, and the assurance of
quality and direct recommendations to the court in all cases of

post divorce litigation (Benedek and Benedek, 1979).

Legal Protection for Children

When mediation efforts fail, the dispute between parents for
custody of or access to the child becomes a function of the

parent—éentred adversary system which requires spouses to defend

hak 8 1 LI
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their ﬁprincip]e rights of custody, gpardianship, access,
maintenance and property that need to be distributed"”
(Roberts, 1980), illustrating that most decisions stated
to be in the best interests of the child, are in fact
basically ones of parental right (Derdeyn, 1976(a)), asserted

by default to the parents (Foster and Freed, 1974).

The Yaje Law Review (1978) notes: "as the subject of the
custody dispute, the child of divorcing parents has immediate
and lasting interests in the custody decision before the
court. The choice of custodial parent will influence the
chi]dfs personality and personal attachmenfs, and the process
of litigation may itself put the chi]dfs well-being .in jeopardyf

(p.1129). Clearly therefore this situation constitutes a

serious cause for concern.

Wilcox (1976) states in support that fto the extent that
 standards and -procedures are inadequate, the child becomes a
pawn in a dispute which may affect his financial and‘péycho-
logical well-being. Noljudge would admit to treatment of the
minor as a chattel. Yet when the court acéépts the settlement
of parties as binding on the child or withholds from him the
safeguards afforded parents, the child enjoy; all the righ?s

of the family car" (p.927).

The first attempts made to protect and promote the ﬁnterests of
the child in legal matters evolved during the First World War
in 1919 with the creation of the 'Friend of the Court' who was
required to contact divércing parties and gather ‘such .informa-
tion as might not be exposed by either party or their counsel,

and advise the judge on problems concerning the children

(Benedek et al., 1977).

e,
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In 1960 the Wisconsin Family Code imposed on the court a
duty, in all cases where child custody was in diépute or
wherever the welfare of the child was in question, to
appoint a separate and independent attorney to serve as
'Guardian ad ]itemf for the protection of the interests bf
the minor children (Foster, 1966). This provision as well
as permission to consult with child care experts, and inter-
view thé child in chambers rather than in open court, were
included in the UMDA proposals (Foster and Freed, 1974;

Zudermari and Fox, 1974).

The final 1973 amendment of the UMDA of the Family Law
Section for the first time provided for the mandatory appoint-
. ment of an independent counsel to represent the interests of

all minor or dependent children (Foster, 1973).

The position at present, in most western states, is that
children as the parties most affected by custody/access
detefmination still fail to be granted full party status of
mandatory representation by the courts and,un]ess mandatorily
required by the court are not granted independent representation
by the courts (Mnookin, 1975; Wilcox, 1976; Mlyniec, 1977—78;

Hahlo and Sinclair, 1980).

When to appoint:

Certain writers in the field have stressed the need to appoint
an advocate for the chi]d in all cases (Goldstein et al.,

- 1973). Others have specified that an advocate should be
appointed at the request of the court, parents, child or

othér qualified or interested party (Wilcox, 1976; Alexander,
1977) where custody is undisputed but a threat to the welfare

of the child may exist. Most support‘the appointment of such

e ¢
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a representative at the very least in all contested cases
(Coyne, 1969; Watson, 1969; Wilcox, 1976; Yale Law Journal,
1978).

M]yhiec (1977/78), in line with the principle of minimal
interference by the Courts, suggests that a child's legal
representatiVe be appointed only where a dispute arises and

the child has stated a preference (thus placing a choosing
child with a wanting parent). Where there is.no dispute and
the,childfs wishes match the custodial arrangement, and there
is no suggestion of a possibility of harm; or where the child
states a preference but the parent is unwilling; or where the
child has not stated a preference and there is a dispute between
the parents both of whom have been assessed by psychological
investigations as fit; then the legal representative is not
appointed. The child here is seen as having full party status
and the role of the legal representative is .the traditional one
of furthering the child's case (Bersoff, 1976-77). Bersoff
also sees a need for representation where custody is not in
dispute but where the childfs preference is at odds with the
parental agreement, ‘and where the child refuses to Tive with

) either parent, as in both these-situations the interests of

" child and parents are in conflict.

Alexander (1977), proposes that this question should be based

on the mental health professiona]fé assessed level of disagree-

ment between the parties, such thatvthe consideration of the
best interests of the child take either the form of mediation

through an expert, or litigation through an attorney.

4
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The question therefore remains unresolved. However, experience
has shown that where the appointment of a legal .representative

for the child has not been a mandatory requirement inAspecific

circumstances, appointments left to the .discretion of the court

or other parties, are seldom made (Yale Law Journal, 1978;
Hahlo and Sinclair, 1980). Furthermore few minors have the
sophistication or financial resources to secure the services of
an attorney (Wilcox, 1976). The right to retain.is therefore

-

ndt sufficient.

The new S A Divorce Act 70 of 1979 for the first time provided
that courts “may, at their discretion, appoint a legal repre-

sentative for a child".

This can only be seen as a dismissal of responsibility for the

children by the South African courts. The courts in South Africa

need to take more responsibility for the social role they play.

Independent court services which involve counsellors, expert

witnesses and legal representativés for the child, go way beyond

the reach of the average man's resources and becomes a luxury

for the rich (Schaffer, 1981)..

Although new énd important concepts have been introduced there
~is a feeling that the law has not gone far enough. It has
provided the'opportunﬁty that because of the Commissionfs
insistance on not curtailing the discretion of the Court, it
has not provided the machinery nor the procedure to.give effect
'to its provisions. Though the act has restated the positibn of

the court as the Upper Guardian of all minors (Section 6(1)),
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thus in theory safeguarding the paramount interest of the
child, it has contented itself to allow the court to exercise .

this inherent status without compelling the Court to do so.

Whereas parental rights over property and maintenance could
be dealt with by lawyers, divorce and custody arrangements,
where the welfare of the children and therefore the family is

paramount, have no apparent place in the adversary syStem.

In considering the question of cost, it is notAsufficfent to
dismiss more costly procedures without éarefu]]y evaluating
and weighing the cost to the state of the 1nev1tab1e divorce
related problems that are created and perpetuated by the present
"-system; The initial'cost of a more socially orientated system
may indeed be higher, but the long term results, of haVing
provided the necessary means for families to deal with the
crisis constructively and resolve the problems adequately so
that they can continue functioning as emotjona]]y balanced
members of.society can, in the long term, only be of great
benefit to the state, both financially and with regard to

stability.
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CHAPTER 3
THE PRE-DIVORCE STAGE - -INTRODUCTION

The previous chapters have illustrated how the legal systems
have, in various degrees, progressively become aware of, and
taken the we]fére and needs of the parents, families and the
child into accounf with recent legislation. They have also
illustrated the clear unsuitability of the adversary system

for the resolution of family disputes.

The lack of sufficient machinery to provide the family with
necessary safeguards in the adversary systems, however, does
not remove from mental health professionals in this area the

responsibility to assure the families of these services.

The demands on mental health professionals within the process
of marital dissolution have been varied. In general it has
required involvement in a non-legal way as a counsellor or
'therapist to either one or both parents,.the chderen or the
family as a whole in oéder,to resolve stress prior to, dur%ng,
or following the divorce. It has also required direct
participation in the Tegal process either as a mediator or as
an inVestigator and expert in court to give opinions in custo@y

and access disputes.

The following chapters will attempt to define the role of the
mental health professional at each stage of the dissolution
process from the first contact with the client or attorney,
through reconciliation, mediation, investigation and legal
adjudication and the post divorce stages, as well as to derive

‘quidelines based on the perceived needs of the child within

his family.
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The pre-divorce stage is possibly the most important stage in
the divorce proceedings, as the manner in which the couple is
handled will determine the atmosphere within which the divorce

settlement is reached.

This chapter will examine the roles of both the legal and
mental health professional at this stage and will describe

goals and process of pre-divorce counselling.

The frustrations and hostility of divorce start long before
steps are taken to dissolve a marriage. The active search for
and contact with an attorney represents a public admission

that the marriage is in trouble (Herman et al., 1979). Sabalis

~and Ayers, (1977), warn however that it is an error to assume

that every client who consults an attorney is necessarily
serious about wanting a divorce. In fact where a marriage has
failed, "divorce serves nothing unless it includes an under-
standing of the causes of the marital breakdown" (Steinberg,
1980, p.261). For this reason then, the roles of .both the

Counsellor and attorney in the pre-divorce period are crucial.

THE ROLE OF THE REFERRAL AGENT

The role of the lawyer, as the 1link between the client's
motivation for a divorce and the action itself is vital in
determining the final outcome for the family. Ideally it
requires certain abilities and qualities. Sabalis and Ayers

(1977), identify the following abilities:

(1)  to assess the prognosis of reconciliation efforts
through a clear understanding of the permanency
of the precipitating factors and the purpose that

the action is serving for the clients;
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(2) to motivate and encourage the couple into

counselling where appropriate and necessary;

(3) to understand the .psychological make up of the
client in order to anticipate and defuse the

problems that arise;

(4) to encourage realistic expectation of outcome
by keeping the client informed, and ensure that
all information remains reality based and concrete,

especially in period of stress.

Herman et al. (1979), generally define the need to be able to
deal with the emotional and legal demqnds_p]aced on him by

the client.

Where reconciliation attempts are refused or fail, the goal
of the lawyer then is to make conciliation or mediation

available to the client (Podell, 1973).

The fact is that to a large extent the legal profession has,
except in the role of expert, been reluctant to involve mental
health professionals in the dissolution process (Woody, 1978).
They have also been noted to lack both sensitiVity to the
emotional needs of clients and/or fhe knowledge and skills to
be able to deal with this role (Duquette, ]978; Herman et al.,

1979).

In a recent survey of 22 experienced attorneys in Georgia,
attorneys put forward specific suggestions which they felt

would improve their role performance as divorce lawyers.
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These were:
(a) the need for formal training in counselling;

(b) the need for a better knowledge of referral services

and

(c) the need for increased sensitivity to the trauma of

divorce (Herman et al., 1979).

Law schools in America have given increased attention to the
interface of law and therapy in the process of divorcef They
have begun to incorporate interviewing and counselling courses
into their curriculae, to publish interdisciplinary text books,
to offer an increased number of Taw degrees'combined with
degrees in psychology or social work and more than 120 Taw
schools participate in an annual client counseT]ing activity
coordinated by the Américan Bar Association (Steinberg, 1980).
They have clearly moved from a symbolic level of academic
recognition of thé need to the pragmatic level of practitioner

acceptance.

PRE-DIVORCE COUNSELLING

The question of méndatory counselling has raised certain
objections. These are that counselling efforts with

unmotivated parties are futile, that it may violate the

‘integrity of the persons concerned, and that it becomes a-

practical impossibility in the over-burdened courts and

public services in heavily populated areas (Foster, 1966).
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Rosen (1978) feels, however, that counselling should be an ‘
essential feature of the divorce process, to be offered at
the institution of proceedings irrespective of whether conflict
is in evidence through a custody or access dispute or not, as
the fact that 90% of divorces are settled before trial
effectively reduces the number of families receptive for

counselling.

AIM:
Pre-divorce counselling is aimed at helping the marital couple
resolve their conflict and where appropriate, preserve or

restore the marriage (Brown, 1982).
Steinberg (1980, outlines the purposes as being:

(1) Understanding through insight of the role that each
spouse has played in the relationship in order that

these dysfunctional patterns become less likely;
(2) Increasing the 1ikelihood of reconciliation;

(3) Reducing some of the hostility and bitterness in

the relationship and thus,

(4) Increasing the 1ikelihood of constructive communi-
cation and negotiation in the settlement of the

ancillary issues where divorce is inevitable.

The basic therapeutic model used in divorce counselling has
drawn on brief crisis intervention, conflict resolution and

problem solving methods.
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The position taken by the counsellor is one of strict
neutrality regarding the divorce decisioh; He does not
impose his values and beliefs on the clients. He simply
he1ps the clients gain information and insight so that they
can best decide what to do regarding their marriage

(Gardner, 1977).

Fine (1980), proposes that 'fence-sitting' by couples is a
justified position as they may need the time to expTore the

problem &nd its alternative solutions.

An interesting feature of the Los Angeles reconciliation
program is the fhusband and wife agreementf (Appendix II).

This is a contract, drawn up by the spouses themselves follow-
ing a set number of interviews with the counsellor, whiéh deals
with issues of contention between the parents and specifies the
manner of dealing with them should cohaktitation.be resumed;
This contract is then signed by the parties and the counsellor
and then approved and made an order of court by the Judge.
Where reconciliation attempts fail, the goé] of. counselling
then shifts to the conciliation .or mediation of collateral

issues (Foster, 1966).

THE FAMILY APPROACH

Musettb (1978) bases his pre-divorce approach on systems theory.
He states that "emotional functioning is interdependent and
reciprocal, causes of behaviourvare circular and not linear,
that perscnal motivation factors involve the covert expectations

and loyalty obligations implicit in being a member of a family"



-50-
(p.60) and that each member plays a role in maintaining the
status quo such that despite actual separation or divorce,
destructive family re]ationships may endgre in the form of
custody/access disputes. As the problem is a conjoint one,
the résponsibility in bringing about a solution is therefore
also conjoint. Families must therefore be giveh the opportunity

to generate solutions to their problems.

Therapy therefore focg;es on helping the family to understand
what factors in family functioning have contributed to the
dysfunction. Parents are encouraged in their responsibilities
as parents and to understand the chi]drenfs difficulties in

coping with and maintaining their loyalty ties.

Working with the fahi]y as a whole, including the children, as
the parents attempt to cope with the conflict of interest
between the chi]dfs need for continuity of the family system
'and'fhé parental wish to dissolve the fami]y'structure,

affords the advantage that this show of respect and acknowledge-
meﬁt of the chi]drenfs needs and feelings helps them to feel
cooperative,'considered and loved, #ather than helpless and

abandoned (Salk, 1977).

3.3 DIVORCE COUNSELLING

3.3.1 AIM.
When parents make the decision to terminate the marriage the

focus of the pre marital therapy switches to that of

(1) Helping the parents with the task of telling the

children,
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(6)
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helping the parents to express their feelings

appropriately to the children;

helping the parents to cope with-the feelings

expressed by their children;

educating parents as to the natural and inevitable

responses of children at this stage;

educating parents on the legal and financial

aspect of divorce and

referring them to a competent attorney and

preparing them for a mediated divorce settlement.

These tasks are elaborated below.

(1)

Gardner (]977) has set out guidelines for parents
in telling their children of their decision.
Briefly he suggests that both parents need to tell
them together, approximately one to two weeks
before the actual separation in Qrder*to allow

time for adjustment, but not sufficient to

encourage reconciliation fantasies. The child

should be told the real reason for the divorce or
separation at his level of understand%ng. Secrets
finally resuft in a lack of understanding,
distorted fantasies'and possible mistrust of
pérents, when the children most need a_trusting
relationship. Gardner does hot discourage parental
criticism of each other in front of .the chi]dren;
as he feels the children are not unaware of their
parents' disillusionment with each other and

would be dustrusful if their parents hid their
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real feelings. He also feels that children need

to see both their parents' strengths and weak-

nesses as a way of learning tolerance of

deficiencies in others. Musetto (1978) adds
that children need to see that neither parent
is solely responsible for the breakup, scape-
goated or idealized. Parents find this a
difficult task to achieve. Rosen (1979) found
that of the 92 chi]dren she had interviewed in
her study, 35 fe1tlthat they had not been given
satisfactory explanations regarding the reasong

for the divorce.

The manner in which the parental models express
their feelings to the child will determine the
way the child's expression or suppression of
feelings is encouraged or limited (Gardner, 1977).
Parents should be encouraged to bg emotionally

open to their children.

Children should feel free and be encouraged to
question the situation, repeatedly if necessary,
and feel safe that in doing so their parents will
continue to be available to them; Parents should
therefore be prepared for this and be supported

by the counsellor (Gardner, 1977).

Parents need to be educated as to the natural and

inevitable reactions and feelings they can expect

from their children at this time (Gardner, 1977).
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Seagull & Seagull (1977), suggest three factors

that could ease the transition for the child.

(a) Being reassured that he was in no
way responsible for the divorce, and
that both parents still love him
despite it. This needs to be re-
inforced, particularly when it emerges
through the child's fantasies, that he
feels he should be able to change the

situation.

(b) Being assured the right by both

parents to love the other parent,

(c) Being presented with clearly defined
sets of values and rules by each parent
in their own home without being faced
with challenges by either parent of the
otherfs rules which could exacerbate a

loyalty conflict.

(5) Gardner (1978) urges that parents wishing to divorce
be warned of the dangers of courtroom litigation as
a method df resolving their dispute and impressed
that the decisidn as to where the children live would
best be made by themse]ves. They should also be
helped to ﬁview their lawyers as their servants and
advisor§, not as people who rq]e them or make final‘

‘decisions for them regarding custody".
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3.3.2 EXISTING PROGRAMS

Young (1978(a); 1978(b)) describes a four hour compulsory
pilot educational program set up by the Allen County Court

in Indiana over a period of nine weeks for pre-divorce parents
which focussed on the instruction of parents in didactic

groups on
(a) the legal-financial aspect of divorce,
(b) coping with children during divorce and

(c) understanding their own feelings during the

divorce process. .

Its purpose was to prepare them and encourage them to seek

further help where necessary.

The immediate responses to this program indicated that those
who were particularly concerned about their divorce before

held higher hopes for the usefulness of the workshop and were
p]eased with the overall result. 91% of the women participants
felt that they would vo]untéri]y.attend such a workshop again
and 90% felt that they could recommend it to others. Thé authors
felt that such a program provided both emotional/supportive
information-problem solving resources at a time of distress and
contact with a judge/lecturer tended to have a desensitization
effect of the Court system. On a three month follow up, the
31% of participants who responded expressed some decline in

the satisfaction previously expressed. 34:% and 50% felt
respectiVe]y.that the exper{ence had been of 'great' value and

of 'some' value to them, 37%, 25% and 21% felt respectively
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that information on children's reactions to the divorce, the

legal and the personal experience aspects of the experiences

were most useful.

The Family Court in Minneapo]i; runs a.similar program of
educational éeminars over -three sessions for divorcing parents,
but in addition to this, children are invited to group meetings
which are divided into age groupings in which divorce related

issues are discussed (Fine, 1980).

Watson (1969) stressed the need to explain as much of the

procedure of divorce as was possible to the children.
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CHAPTER 4
DIVORCE CONCILIATION - MEDIATION

Once the decision has been made by the couple and divorce
becomes inevftab]é, divorce ;oncf]iation or mediation becomes
the method or procedure of choice in the settlement of all
the ancillary issues. It is the approach which is most
congruent with the belief that families need to maintain
theif autonomy and privacy and take responsibility for ithe
expeditious resolution of disputes in order to maintain
stability and continuity of the relationships of the children
with both their parents (Mnookin, 1975; Mlyniec, 1977;78;
Harvard Law Review, 1980; Brown, 1982). The point is also
stressed that decfsions made by peop]e hdve an" increased
chance of compliance resulting in reduced litigation at a

later stage (Elkin, 1977).

Mediation, in which a neutral third party helps two disputing
parties to resolve their conflict,. is an extremely ancient
method of conflict fegolution which has been successfully used
in modern times for labour management disputes.in inddstry.
Its use in divorced family disputes is still however very new
and as a result is still struggling to define itself in this

field.

"Mediation does not cause, support or encourage divorce. Rather
it simply provides a means for resolving diéputes, restructuring
family relationships, and promoting the best interests of the

children once -divorce has become inevitable" (Brown, 1982, p.9).
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Mediation provides a procedural structure to certain conflict
areas and to foster cooperation and settlement. The primary
focus is conflict resolution by the parents themselves (Weiss
& Collada, 1977), out of court (Fine, 1980). The issues dealt
with in mediation cover fthe assignment of properties and goods
to each party; dissolution of the dependency re]ationships
between the marital couple and how, for example, they are going
to react to mutual friends, arrange church, clubs and sports
group affiliations; discussions of the caring for the children
where each parent draws Up two programs (for Whethér he or the
spouse gets the children). It is found that there is remarkable
agreement on how the children should be cared for and only

finally is custody discussed" (Fine, 1980, p.356).

ft has been shown that standards used by parents in negotiating
custody arrangements were largely the same as those considered_‘
by the courts (Alexander, 1977) and as parents inevitably know
better their own dua]ities and capabi]itiesAthey are clearly

better suited to make decisions in the child's best interests.

The process of mediation varies. Rubin and Brown (1975, in

Brown, 1982, p.14) work at "reducing irrationality in the parties,
by preventing personal recriminations and focussing and re-
focussing on actual issueé, by exploring alternative solutions

and making it possib]e for the parties to retreat or make
concessions without losing face or respect, by increasing
constructive communications between the parties, by reminding
the parties of the costs of the conflict and the consequences of
unresolved disputes, and by'proViding avmediator mdde] of

competence, integrity and fairness".
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Others have placed more emphasis on the need for dealing with
a certain amount of emotional material. Weiss and Collada
(1977) see the need, in order to enable parents at times to
adopt a cooperative spirit, to remove a blockage which may be
caused by hostility, by allowing appropriate ventilation of
these feelings. They also encourage focussing on the positive
facets of each parentfs,wishes and concerns, thus promoting the
mother and father roles. Duquette (1978) adds the need to
provide the parents with insight into the chi]dfs psychological }
needs. For Weiss & Collada (1977), this includes the need of
the child for a continued relationship with both parents.
Derdeyne (1975) stresses the importance of parents' understanding
of how their continued conflict hinders the ways in which the -

child copes with his conflicts of loyalty.

“4: Mnookin (1975) suggests that mediation in a family therapy

'« situation with a therapist and arbitrator lawyer would also

“# serve the purpose of stopping the destructive games that are
"played out so that decisions can be based on affecfion_%or the

child and mutual self interest.

MEDIATION - WHEN? .

The stage in the dissoTution.procedure’at whiéh mediation is

attempted depends largely on the system within which one works.

Spencer and Zammit (1976 in Brown, 1982, p.16), proposed a

mediation-arbitration model consisting of 3 elements:

"(1) The use of a mental health professional or
marriage and family counsellor who would assist

the couple in drafting a custody/visitation agreement,
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(2) participation of the same specia]fst in a required
mediation process to deal with issues that arise

in working out the agreement, and

(3) submission of any post-mediated unresolved issues

to arbitration".

Such an approach supports the principal goal df mediation
which is to .see that only cases where settlements cannot be
achieved by the disputing parties themselves be referred to

court (Mnookin, 1975).

The program used by the Child Advocacy Unit (CAU) of
Philadelphia works on a 4 stage model in which mediation
constitutes the second stage and follows the discovery phase

(0'Shea and Connery, 1980).

| Suggestions have been made that referrals for mediation be made
by the judge at the time disputed cases are set down for hearing

: (Duquette, 1978), or after the first session with the lawyer

(Steinberg, 1980).

Basically, however, the mediation model should be available to
the family at any stage during the process of dissolution,
whether this be after én adversary action has been set in
motion, or after the divorce order has been granted, where
disputes need to .be resolved and parents are willing to use

this approach.

'MEDIATION - WHO? .

On the ‘question of who should take the role of pre-divorce

counsellor and mediator there exists a tremendous lack of
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consensus. The fear has also been expressed that with the
rising rate of divqrce,_the increased need for this serviée
and the lack of adequately qualified persons,.the probability
of charlatans posing as marriage counsellors will increase

Y(Kaplan, 1969).

Professionally, this roie has been considered .the function of
both mental health workers and legal practitioners. In practice
many attorneys, while seeing a conflict between the two roles,
adopted the elements of .both the role of the traditional stereo-
fyped attorney who sought maximum benefits for their clients,
striving to win and de-emphasizing the emotional and social
issues, and of the lawyer-counsellor, attempting to seek
solutions fair to both parties with an aim to a reasonable
settlement (Harman et al., 1979). In a survey conducted by
these authors, 86% of the attorneys who participated stated
their doubt about their ability to reduce ponf]ict and strain

in divorce and felt reluctant because of a lack of training and
skills in counselling. They thus tended to avoid dealing with
the emotional issues or focussing on the child and dealt instead

on the efficiency of the process and economic matters.

Another problem faced by lawyers attempting to practice 1aw and
mediation is the diffjcu]ty of working with spouses and the
ethical question of advising two parties with inherently opposite
interesté (Brown, 1982). A solution to this problem may well lie
in the appointment of a legal representative for the child, which
can also occur within a team approach, as at the Child Advocacy

Unit (CAU in Philadelphia (0'Shea & Connery, 1980).

Kay (1968, p.121) suggests that the inclusion of mental health

professionals would "free the lawyer from his present role as an
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amateur family therapist and allow him to devote himself to
the legal aspects of family dissolution such as division of
property, establishment and enforcement of support and the

protection of the chi]dreﬁ".

A prediction has been made, however, that lawyers will
increasingly object to counsellors as divorce mediators as this
involves them in the unauthorized practice of law (Woody, 1981,

in Brown, 1982).

The point to be made, however, is that mediation involves both
psychosocial and legal components and problems, and thus
requires interdisciplinary cooperation and teamwork. Collaboration
by an attorney-therapist team (Steinberg, 1980) and the team of
legal and social professionals of the CAU of Philadelphia (OfShea

and Connery, 1980) are attempts to incorporate this concept.

MEDIATION - A SEPARATE SPECIALIZATION

While the question of who mediates remains unresolved, the
feeling has been expressed that mediation represents a
qualitatively different service from either legal representation,
or therapeutic counselling and marriage and family-therapy
(Koopman and Hunt, 1981, in Brown, 1982). Thus divorce/family
mediation should not simp]y be tacked on to existing disciplines
but should become a separate and compTementary profession to the
legal and mental health professions, ffree of all conflicts of
interests in professional loyalties, professional philosophy

and professional functionf (ibid, p.4). The need for specialized

training has therefore been raised (Richards, 1981).

Those presently involved in the field in America have received

at least some training in the mental health, and/or marital and
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family therapy discip]ines. Specialized training in divorce/
family mediation and conflict management programs have developed
very rapidly and short term training is widely available. More
than a dozen divorce/mediation groups or associations provide
short term training, and 6 long term programs in the form of:
academic courses and.degrees at universities exist in the United

States of America (Brown, 1982).

Brown (p.22) haé suggested that such topics as ."principles of
negotiation, bargaining, and conflict resolution; "understandirg
the process and stages'of divorce, survey of legal, financial
and tax aspects. of divorce; surveys of laws relating to divorce

and review of the judicial process; assessment of the divorcing

- couple and falily; effects of divorce on children; factors in

child custody/visitation disputes; systems theory in family
dynamics; and behavioural reinforcement marriage therapy

principles", should be included in training programs.

ETHICS

The need to establish a.set of standards, qualifications, and
a code of ethics in this new field has been proposed. Brown

(1982) suggests that a list of ethical principles should include:

“(1) Divorcing couples should be given the choice of
mediation or adversarial representation based on

a thorough explanation of the respective processes;

(2) For couples who decide on mediation, a written =
contract should be used which specifies the cost,
procedures, guidelines, and desired outcome of

the process;
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(the above points have previously been made by Duquette, 1978).

(3) Mediation should not be conducted with a client when
the mediator is seeing, or has seen them, in

individual therapy or for legal representation;

(4) Impartiality should be maintained throughout the

process;

(5) The mediator should determine whether both parties
are capable of informed, independent, reasonable
decisions about all aspects of their divorce as well

as the negotiation process;

(6) The mediator should require a full and complete
disclosure by both parties of all relevant property,

investment, tax and other financial data;

(7) Confidentiality of the mediation process should be
maintained at all times, subject only to requirements

of the law;

(Duquette, 1978, takes this point one step further but suggests
that mediation material should not be subject to subpoena even

where arbitration is called for).

(8) C]ients should be encouraged to seek specialized help
such as financial or tax cbnsu]tatioﬁ if needed
‘during the course of medfation as well as an outside,
1e§a1‘review of thé proposed settlement prior to

finalizing the agreement;

(9) Mediation should be discontinued if, in the judgement

of the mediator, either party is being exploited or

harmed by the other; and
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(10)  The mediator is obligated to maintain current .
knowledge of developments and participate in
continuing education experiences relevant to
legal, judicial, 1egis]ati§e, and psycho-
Togical factors affecting the practice of

divorce/family mediation" (p.23).

LENGTH OF MEDIATION PROCESS

The number of sessions per case has varied greatly but would
seem on the average to be between 6 to 7 sessions for
successful cases and 4 sessions for unsuccessful cases. The
duration of sessions tends to vary greatly, from 1 to 4 hours.
Family sessions of up to 5 hours'in length have also been

reported.

THE SETTLEMENT

Once negotiated and mutua]]y agreed upon, Weiss and Collada
(1977) pfopose that each party present the terms of the settle-
ment as they understand them to their attorney, who then
prepares a draft which is presented to court for‘approVal to
finally become a court order. Only custody.arrangements that
could harm the child should be intervened with and then only

when there is sufficient cause shown (Harvard Law Review, 1980).

VOLUNTARY OR MANDATORY MEDIATION?

Frederick (1975) feels that the creative 'explorer' has no

'difficulty in accepting court enforced conciliation as it is

directed towards helping the family formulate their own guide-

lines for the conduct of their posf divorce relationships.
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Mnookin (]975) in addition emphasizes that the 'bite' that

such a mandatory system possesses would go far in ensuring

compliance to such family formulated resolutions.

THE ADVANTAGES OF MEDIATION over the adversary process have

been tabulated in detail by Brown (1982) (see Appendix III).

Some of the major advantages.include the following:

(1)

(2)

Reduction of time taken to arrive at an agreement
(Steinberg, 1980; Brown, 1982). Parkér (1980 in
Brown, 1982) found that mediation required less
than 1/2 as long as the adversary approach to

arrive at an agreement.

Mediation is based on'co-operation rather than
competition between parents, as it focuses on
problem solving of present issués rather than blame
and revenge based on past behaviour; it aims to
reduce emotional trauma for parents and children
and encourages continuity of relationships,

beliefs and values (Duquette, 1978; Steinberg,

1980; Brown, 1982). Mnookin (1975) notes that

-the attainment of agreement between spouses reduces

the sense of losing and winning, and any animosity

and hostility that might have been present.

As a result of a decreased need for court hearings

the cost to the state and clients is substantially
reduced (Mnookin, 1975; Weiss & Collada, 1977).

Mediation at the Los Angeles Conciliation Court was
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estimated at approximately 1/4 of the cost of the
adversarial approach and saved the court thousands

of dollars annually (Brown, 1982).

Post divorce litigation was greatly reduced in
mediated cases (Weiss & Collada, 1977; Steinberg,
1980). Brown (1982) estimated that mediated cases
were 3 times less likely to return to court for
post divorce .litigation. The reasons suggested

were that,'

(a) decisions reached by the parents themselves
were more likely to be respected and worked
on than those imposed by a court (Elkin, 1977,

Brown, 1982), and

(b) that negotiated terms were bound to be more
reasonable (Steinberg, 1980), Ih a
comparative study by Bahr (1981, reported by
Brown, 1982), 100% .of mediated couples felt
the monefary/property settlement was fair as
opposed to 49% of the adversarial samp]é.

On the custody/access issue, 96% of mediated
as opposed to 86% of the adversary sample felt

satisfied with the arrangements.
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CHAPTER 5
THE ADVERSARY SOLUTION

Despite all the opportunities and encouragement provided in
order that parents make their own compromise to resolve their
- divorce related disputes through mediation, an estimated 10%
of families will fail to reach agreement (Weiss and Callada,

1977).

These are the parents who, for whatever reason, either to win
at any cost, for revenge or embitterment or genuine concern
for the children’s welfare, are not able to settle their

- disputes themselves and require intervention of.an outside
arbitrator to impose a solution on them based on the best.
interest of the child. It is the Court as upper guardian of

all minors that takes on this function.

The court in turn commonly turns to psychiatrists, psychologists, .
pediatricians and social workers for.assistaﬁée. vThe mental
health professional brought in at this stage has a very different

role to play from either counsellor/confidant or mediator,

although all mediatory attempts to settle are never abdndoned.

In this chapter the concepts of child advocacy and the best
interests principle, two central features of the adversary
system and the role of the mental health professional as

investigator, evaluator and expert will be examined.

The first section will attempt to define the concept of child
advocacy and compare the -ideal to the way child advocacy has

traditionally been practiced. It will examine the legal team

approach and attempt to clarify the role of the mental health

profession based on this model.



5.1

-68-
CHILD ADVOCACY

The child advocate ensures through thorough investigations,
evaluations and carefully considered opinions, that the child's

best interests remain adequately protected.

The term fchi]d advocatef has already been used with reference
to the legal representative for the child. It is therefore
appropriate and necessary at this stage to define(briefly the
concept of child advocacy and on this basis eva]uate the
traditional chila advocacy system before presenting an ideal

model of child advocaéy in the true sense of the word.

Very briefly the Child Advocacy approach exposes the world as

the child experiences it. It involves

(a) knowing the child,
(b) knowing the child's needs and

(c) possessing competence and knowledge to speak for

the child (Westman, 1979)
and, above all,

(d) an ability to objectively assess what constitutes the
best interests of the child (Goldstein, 1973; Wilcox,

1976; The Yale Law Journal, 1978).

For the majority of children caught up in divorce disputes the

responsibility for ensuring that their best interests are
protected, both in the outcome or final settlement and the

process by which this is achieVed, is entrusted to the parents,

43
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their counsel and the Court except when at the discretion of

any of the above a Tegal representative is appointed for the

“child or when expert advice is sought.

PARENTS AS CHILD ADVOCATES

The delegated authority and responsibility of parents for
their children forms the basis of the concept of child |
advocacy. Ideally, in families held intact by affectionate
bonds and mutual dependency, the interests of parents and
their children remain largely complementary and parents are
presumed best suited to represenf their chi]drenfs best
interests (Goldstein et'a1,, 1973). Even in dissolving
marriage the vast majority of parenfs (90%) are able to
negotiate and resolve .the issues of custody and access reasonab]y.

and in the best interests of their children (Mnookin, 1975).

When disputes between parents over these issues arise and

';x-reach the stage where litigation becomes the only recourse, the

: atmosphere, usually highly emotionally charged and fuelled by

the stakes of each in the outcome, results in parents getting
caught up in the further upsetting and confusing damage of
accusations, exaggerated demands and frenzied bargaining which
tend to constitute the legal games played by Counsel, the rules
of which are not always understood by the litigants (Bradbrook,

1971; Harvard Law Review, 1980).

The end result is the 10§s by the parents of all ability for
cool objective reasoning in which the interests of the child

are protected (Wilcox, 1976).
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Many support the observation that a great nymber of children,
in disputed cases, form part of the bargaining process in
which they are disposed of in exchange for advantageous
property and'support terms or as a means of punishment and

revenge by the parties (Hansen, 1964; Watson, 1969;

. Bodenheimer, 1971; Goldstein, 1973; Alexander, 1977).

Clearly, in this situation, parents are no longer able to
act as advocates for their children in the true sense of the

word.

Other situations in which the same could be said are when the

psychological needs of the parent for the child becomes so

“intense that the relationship no longer permits the necessary

process for the child of individuation and growth towards
self fulfillment (Mlyniec, 1977-78; Westman, 1979), or when a

third party becomes involved in the dispute for custody

. (Alexander, 1977).

PARENTS' COUNSEL AS CHILD ADVOCATES

It has been suggestéd that if legal representatiVes for the
parties were more responsible, separate representation for the
child would be unnecessary (Schdffer, 1981). It is further
stated that 1awyers are ethically bound to represent the best
interests of the child in disputed custody/access cases
(Westman, 1971). It has become quite obvious, however, that
the role of the chi]dfs advocate and that of cognse] for the

parties are quite incompatible.

1o

?
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The attorney's role i; one of an agent who manége; the
prosecution or defense of a 1ega1>c1aim‘processed‘by a
client, so although he may render aince, the ‘authority
to make decisions rests entirely with the client (Galligan,
1973). His role is also determined by the nature of the
adversory system so much that as Counsel for one party he
.acts to prove his client ffitf and fgoodf while attempting
to show the other as being funfitf and 'bad' as a parent

for the child (Watson, 1969).

As advocate for the child he is expected at all times to
give paramount consideration to the child's interests, both

in outcome and in the process of such determinations.

In the first-p1ace, Galligan (1973, p.11) points out, "it

is unreasonable to anticipate that counsel will be able to
detach themselves from the interest of clients who retain
them....to view objectively the welfare of the children”, and
furfher that it might be fin breach of jCounse]fsf ethical
duty to'his client to advance what he may objectively think is
in the best interests of the children if that is contrary to

his own client's interest".

This conflict has been recognized and expressed by others, -
(Watson, 1969; wéstmah, 1971; Foster, 1972; Foster and
Freed, 1973-74n Derdeyn, 1975; MWilcox, 1976 and Brown, 1982).

& second reason for a lack of confidehte in a lawyer as advocate
for the child has been the noted insensitivity of many to the
emotional results of the procedures used (Watson, 1969) and their

lack of training in the field of behavioural science.
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Duquette (1978, p,]93)'quotes Robins (1975), a past Chairman
of the Family Law Section of the Michigan State Bar
Association: f ..... nor do I know of any area of the law
where there is such a dearth of expertise'among‘the lawyers
Qho try the.cases and the Judges who hear them. Certainly
the Taw school curriculum does not prepare the student for
this type of Titigation, other than purély procedural aspects.

Guidance must be obtained from the behavioural scientist";

This situation has clearly started to change in‘the United
States over the past 2 years with the inclusion of counselling

courses in law school curricula.

THE COURT AS CHILD ADVOCATE

In the adversary system of law, the Judges' role is that of
neutral triers of facts as presented by counsel for the

parties (Coyne, 1969). They hear evidence of proof and

argument by counsel in favour of their clients. This evidence

of past events is .assessed and evaluated against articulated

and described legal presumptions and standards as judgements

_ are made.

Judges are first and foremost lawyers learned in the law and
versed in the rules and procedure in order that the purpose of
the law may be made effective and the individual's rights

respected (Zuckerman, 1969).

In disputed custody/access determination certain essential

differences are noted:

(1) Determinations are person rather than act orientated.
Persons are evaluated as social peings based on their

attitudes, dispositions, capacities and shortcomings.

E
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(2) Determinations are based largely on present events

and relationships rather than past acts.

(3) Determinations are based on predictions of future

events for the child and

(4) Determinations affect the continued social and
psychological relationship of the parents (Mnookin,

1975).

The Judges function 15 also clearly twofold. He is firstly
required to act as an arbitrator in a private dispute settle-
ment where he is expected to choose between two or more

private 1ndividuals, each of whom claims an associated interest
in the child, and secondly as an advocate for the best interests
of the child to see that the standards of parental behaviour
thought necessary to protect the child are enforced (Westman,
1979), each of which requires the consideration of different
sets of standard;. fMany times, they seem to be saying one
thing and doing another - espousing the supremacy of the
chi]dfs interest but'sUbordinating it to the parentfs rights

when the two conflict" (Rothenberg, 1981, p.135).

The role of the Judge therefore has significant inherent

problems.

(1) The Court in reaching its judgement relies on the
presentation of a comprehensive and objective data
base. The.problem, in a system of law geared
towards assertiﬁg the rights of pafents'is that;

except where the Court has undertaken or requested
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an independent inVestigqtion, the evidence which
is exposed is highiy selective (Dyson & Dyson,
1968), often incomplete (Westman, 1979), presented
out of context, inaccurate, or exaggerated or

distorted (Mnookin, 1975).

A survey of judicial attitudes revealed a statement by Judge
Moorhouse that ﬂthe real prob]em’for the judiciary is that
they never get a true unbiased piCturef (w5tson, 1969). One
of the adversary Court's basic problems is therefore a. lack

of necessary and relevant information.

rd

(2) Judges are often faced with complicated issues and
technical information from experts which they are
expected to weigh up in fhe process of predicting
the best alternative for the child. Un%ortunately,
an impression repeatedly expressed has been that on
the whole they lack familiarity with thé contributions
of the social sciences concerning the psychological
mechanics of divorce and child development (Kay, 1968;
Watson, 1969; Foster, 1972; Goldstein et al., 1973,
Wilcox, 1976; Duquette, 1978, Rothenberg, 1981).
Finlay and Fold (1971, p.90), ask "How can a Judge
untrained in the. behavioural sciences assess the
real effect upon the developing psyche of a child
who 5Svthe subject ofba'custody order, of the arrange-

ments therein proposed”.

~ This has become an increasing problem as the traditional system

of rules and standards has broadened and become highly

i
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individua]izeq, often re;y]tiﬁg in an impossible choice
between two fit parents (Cyne, 1969; Westman, 1979), which
requireé increased discretion on the part of these Judges.
The result of this state of affairs is judgements, made by
intuitive eva]uation based on unspoken persona]'Values and
unproven prediction (Mnookin, ]975) which give token reference

to the best interest rule (Wilcox, 1976).

(3) The difficulties experienced by Judges in this
field, combined with their noted desire to be
quite correct in their decisions, as well as
perhaps their inability to cope-with their own-
and the 11tigantfs responses to such painful
decisions may result in either fa decision
para]ysisf or the forcing of settlement of cales
by counsel even before they come to court
(Watson, 1969; Mnookin, 1975). This avoidance
of responsibility for making such decisions is
seen as a failure in the duty of the court towards

. their minors to making such determinations based
~ on adequate hearings directed to relevant issues

(Podell, 1973).

(4) Despite the earlier expressed reluctance on the .
| part of‘Judges tb look to the psychological l
professiona]s.as expert witnesses for assistance
in these matters (Foster and Freed, 1964; = = .. ,
Bradbrook, 1971; Rothenberg, 1981). Swerdlow
(]978) in a morelrecent surVey undertaken in

California, found that, although only 160 Judges
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-responded to a questionnaire which was.distriﬁuted
_to 509 Judges, 66% of these indicated that they
utilized mental health services in connection with
family law proceedings, méin]y on a selective

discretionary basis.

(5) Another real problem is the pressure of time in
often crowded courts. Wilcox (1976) concludes
that with SUch over-crowding, insufficient training
and Timited resources fthe chi]dfs predicament does
not.receive sufficient scrutiny thus resulting in
the frubber stamp approach' of accepting agreements

reached by counsel for the adult parties.

Many suggestions have been maae to remove or reduce the résponsi-
bility of the courst in custody/access determinations considered
a social rather than a judicial problem. Kubie (1964) proposed
the formation of a committee of professionals in the field of
chi]d development appointed by the parties to maké decisions for
- the family, but this had practical diffiCUities and was never

adopted.

This solution has again been raised by Rothenberg (1981) who
expounds the need for the creation of an agency with staff
qualified from the psychological, social and educational fields

who would function as arbitrators whose findings wou]d be final.

The obvious advantages are that decisions would not be hurried,

procedures could be informal, cooperation would be strived for

and decisions would reflect qualified and knowledgeable ‘opinions.

e
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Watson (1969) propo;ed that behavioural ;cience professiona]s

sit with the divorce court Judge much as experienced assessors
sit with Judges in civil and criminal matters; Solow and

Adams (1977) suggest that the most qualified to make such
evaluation is the investigating clinician. " The courts

however guard their decision making power and society itself
continues to look to them for legal solutions to family problems.
Westman (1979), however, suggests that where the true advocacy

approach has been adhered to, the court removes itself from the

process of making personal decisions for families and concentrate

instead on monitoring processes at an administratiVe']eve].
The questions he feels the court should be asking are:

"(1) Was there a full and fair opportunity for exploration

of facts and opposing views?
(2) Was there adherence to the requirements of the law?

(3) Was information rationally applied to reach the

ultimate conclusions?” (p.288).

It has also been argued that due to the potentially high
emotional nature of such decisions there must be a figure of
authority to ratify and enforce the final decision or settlement.

This is seen as properly vested in the Courts (Derdeyn, 1975).

THE CHILD REPRESENTATIVE AS CHILD ADVOQCATE
It is of significance that in South Africa (as in most other
systems) the child who is most affected by a dispute has no

party status in such litigation. Some Courts have become more
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aware that the best interest of the child may not be best
represented by parent orientated advocacy and have made
genuine attempts at considering the best interest of tHe

child as primary (Franklin and’Hiibbs, 1980).

The evidence of tension between oﬁ the one hand, the rights

of Chi]dren and on the other, their parents, their counsel

and the compromised position of the courts, demands that the
right of children to due process, equa] protection, appropriate’
care and treatment be met, (Westman, 1979). One person able to
fulfill such needs is the ]egal representative for the child.
Many different titles and role cbnceptions have emerged in
America for what is termed the legal child representative, which

has left this position sadly lacking in definition and clarity.

The role of the legal representative for the child is dependent
on the status given to the child as a party in the dispute.
Where statutes have conferred full party status on the child,
the role of the adversarial attorney becomes that of advocate
for the child's stated preference (Wilcox, 1976; The Yale Law
Journal, 1978). Westman (1979) warns, howeQer, that the simple
extension of adult rights to children is in fact tantamount to
abéndoning them completely unprepared' to their rights. He
argues that inherent to legal rights is the assumption of the

capacity for assuming responsibility for one's own life.

As most children are unable to articulate their own needs and
possess a limited capacity to function as matufe«independent
members of society, their legally protected rights should -include

"protection against their own immaturity so that they have the

‘opportunity to develop the capacity to make'mature_choicesﬁ (p.249),

4

i"‘é.. )y..., .
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At the other extreme the ffact,finderf sees himself primarily
as an impartial investigator who assures that all considerations
regarding the chi]dfs'best interests are brought to the court's
attention, including, as one of the factors, the child's.

preference (Frederick, 1975).

In practice, however, it was_found that most lawyers took on
jcharacteristics inconsistent with their formal role so that at
times, 'advocates' tended to protect the child even when this
counteracted with the child's expressed views, counselled the
parents and attended to the child's emotional needs during
1itigation, attempted mediation between parties to facilitate
understanding and acceptance. fFact findersf also found it
 necessary at times to attempt td persuade the Judge and to hold

back information in order to reduce conflict.

The role of child advocate cannot simply be restricted to 'fact
finder' or 'advocate' as each on their own preclude the very
erotection sought by the provision of legal representation for

children.

The unique and quite powerfg] position of the chi]dfs attorney
would bqth enable the uncovering of different kinds of
information and}the motivation and even pressurizing of perties
and their counsel towards mediation of conflicts and settlements

out of court, as suggested by the Yale Law Journal (1978).

Nevertheless, the dangers of this very power have also been
recognized. The legal representative who possesses the authority
as suggested by PodeT], 197},_t0'gain access to all parties and
~information, to ‘subpoena witnesses, argye;'and make representations
to court, possesses a.power effectively greater than either that

of the traditional attorney or Judge, and potentially threatens

m’é‘&.{l‘*}.i.;,‘ VIR
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a situation where a stated or éctua].intere;t of the chi]¢‘
may be'ignored, while the interest, as perceiVed by the
guardian, ofteh psychoiogiga]!y untrained, is presented

(Myniec, 1977-78).

A TRUE ADVOCACY MODEL

With the advocacy model envisaged by Westman (1979), this

problem would largely be resolved. Westman has listed what

he would consider to be the central characteristics of a

child advocacy approach:

(1) Systems Bridging which involves the building up

of a thorough underétanding about all the systems
that make up the child's world in order fo see the
‘'child as an independent part of the family, society
and culture. It follows from this understanding
that in each chde:the probiem is a combination of
emotional, inteliectual, cognitive-behavioural,
family and social problems differing in degree,

and that any categofization of the child Teads to
‘a fractional and diéconnected management of a part

of the child's problem by professionals.

In_chi]d custody problems bridging requires collaboration with

others in the child's sphere, mediation and finally the

adversarial'system where opposition is brought to bear through

pressure and coercion.

(2) A DeVe]opmenta] Orientation which takes into account
the age of the child, his current dependency needs
and stage of individuation, and aims to facilitate

child development and adaptation.
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(3) Conflict Resolution for both inevitable conflict

within the divorce situation and optional conflicts
based on hostility. Conflicts between the child's
‘wishes and ultimate interests all need tec be

resolved.

(8) Fact finding so that resolution is based on knocwledge
of individual chi]dreh and their life circumstances

rather than on generalizations.

(5) Interdisciplinary team work requiring interdisciplin-

ary integration and coordination.

(6) Protection and promotion of the equal rights of

children - -

Westman states however that advocacy cannot represent the rights
and needs of the child apart from the parents, it requires the
capacity'to provide the child's interests and the congruent

interests to those who are essential to the child's welfare.

He concludes that there is no one professional person "with
sufficient knowledge and background to put together the facts

~ about the child's life experience, bridge the legal and mental
health system, and make convincing argument for. the termination
of parénta] rights in court" (p.189). True advocacy as defined

above requires at least a team approach.

A lawyer can provide fdr the child the authority required to
ensure the implementation and monitoring of reasonabie life
plans for children. However, the training and skiils required

to evaluate, assess the child's emotional state, needs, and
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the developmental stage of each individual child as well as
the system impinging upon them, falls within the purview of

the mental health professional.

The team approach.in which each professional offers their

- Cwn expertise in 'working for the child is one that has
gathered much support (Watson, 1969; Duquette, 1978; WOQdy;
1978; Wamer and Elliott, 1979; Felner and Faber, 1980; |

Steinberg, 1980; Bentovim and Gilmour, 1981).

The Child Advocacy Unit of Philadelphia has established
co]]abbrative stratégies within an interdiscip]inary'team.of
legal and social service pfofessiona]s whose approach is non
| adversary with respect to parents and whose goal is to’
- preserve the family unit wheré possible, while their primary
reéponsibi]ity'reméinS'the protection of the personal safety

~of the chiid client (0'Shea & Connery, 1980).

Idea] as fhis approachvis, certain problems remain inhefent

in this working relationship. The major barrief that both
.profesSiona]s face is their vést]y differing philesophical
orientations, traditions and values, lack of trust in each
other, their pursuénce of different goals (Steinberg, 1980).
Menta1'hea}th professionals are not trained to understand legal
vprocedure, philosophy and phraseology, and lawyers are untrained
in psycho]ogical'teachingﬁ, techniques and 1ntérprétations of
psychometric and behavioural material (0'Shea & Connery, 1980).
Lawyers also need to see therépy as medicine and clinical

evaluation as X-rays (Aiexander, 1980).

Despite these not unsurmountable difficulties and challenges,

there are 2 great number of advantages of such a 'coliaborative’
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approach both in the mediation, investigaticn and evaluation

stages, with which Steinberg_(1980) has dealt in detail. To

summarise, these include:

(2)

(3)

(4)

(1) Better information gathering in which selectively

presented information from ciients is shared so
that each gains more accurate insight on which to

base settlements.

Timely referrals would be more likely as the
tendency to poStpone interdisciplinary referrals
would be reduced: Referrals would also lead to
increased professional potency as
(a) lawyers would be spared with having to

deal with emotional issues which com-

plicate the legal resolutions and

‘(b) clients heading for marital breakdown

would be referred to lawyers who would
serve to introduce a sense of reality
into the proceés_and deal with the legal
issues for which the therapist is not

qualified.

Creativity in the so!utioh of problems of divorce
is fostered by use of such interdisciplinary referrals

and consultations.

The timing or medulating of the process of divorce is

best coordinated through interdisciplinary consultation -

~so that spouses are not taken through the precess at a

pace with which they are not able to cope emotionally.
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The uncovering of the real issues that may be

blocking the resolution of divorce or ancillary

_ matters is facilitated.

(6)

(7)

Mutual support which serves to avert the»adversary
process and protects the client's progress and

interests avoids a sense of isolation.

Replacing cynical expectations about the legal

system and the therapeutic process which are

- largely the result of stereotyping, abstractions

(8)

(9)

and ignorance transmitted by each profession about
the other, with knowledge, experience and

concerned people.

Exposing in each and for each profession those

prepared and suited to work in this field.

Exposing each profession to the other sets up a
continuous process cf aducation and sensitivity to

the other's values, capabilities and appreciation

- of the other's function. Contact develops

(10)

familiarity and understanding (0'Shea & Connery,

1980).

Créative‘changes introduced by an interdiscipiinary
‘team become sponsored by the client who then becomes
responsible for gradual changes in social values,

which, when generally accepted, become incorporated:

into the legal system.
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Westman (1979) adds, with legal and mental health collaboration
even the courtroom proceeding can be conducted in a supportive

and therapeutic manner.

Bentovim and Gilmour (1981) stress-the support and Sharﬁng of
reSponsibility_that teamwork provide; in the often stressful
and difficult role with which both professions are faced.
'They further advocate the differentiated approach of team work
by which different points of view are brought to bear on the

evaluations of each situation.

.6 The Clinician as Child Advocate in Disputed Custody/

- Access Cases

In terms of westmanfs Chi]d'Advocacy model the court can only
come to an informed decision by weighing all the relevant
information. The dbjectivity of such data in the form of
reports and evidence is therefore an essential requirement.
Investigations need to be faif; impartial and free of prejudice
and investigators, as independent witnesses and free of the
confines of parental legal rights, should not act as auxillary
advocates for éither side (Nichols, 1980). This model alsc
requires the possession of competence and knowledge in order to

qualify the expert to speak for the child.

.6.1 ,ngectivity The observation that too many experts are biased
in favour of 6ne of the parties, and try to act as advocéte
for this party without having any real ground for their view
(Bradbfook, 1971, p.561) is supported by many (Solow and
Adams , 1§77; Woody, 1977; The ‘Yale Law Journal, 1978;

- Nichols, 1980; Stock vs. Stock, 1981} and cleariy constitutes
a serious problem for the child. The source of such bias

" therefore requires careful scrutiny.
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(a) The investigator/evaluator - client relationship

Uhlike the therapist/counsellor whose clients come
to him and voluntarily express their thoughts, feel-
ings and éxperiences, parents being evaluated

_ naturally fear that.what is revealed may result in
deprivation of the custody of or acceés to fhejr

child.

Invegtigators are perceived as powerful and needing to bk
influenced, swayed and impressed (Foster, 1966). As a result
parents remain very.cautious_and se]ectfve in what they
expose and even with the bést interests of the child at heart
may distort or withhoid infqrmétion they feel will adversely

affect their case (Gardner, 1977; Rothenberg, 1981).

~ Over and above the fear, Court-adjudicated cases generally

tend to reflect the parent's inability or difficulty in
relinquishing emotional ties related to the marriage, which

| are then acted -out in negative ways making such cases difficult
and complicated, and the work atmosphere one of guarded

hostility (Rosen and Abramovitz, 1975; Warner & Elliott, 1979).

Salk (1977) stresses the need for a positive and constructive
approach. This includes the need to interview parents rather
than interrogate them (0'Shea and Connery,‘1980), as well as
to reduce stress and being open to all contacts on both sides,
'keeping views and thoughts open to review, listening and

willingness to iearn (Frederick, 1975).

Warner and E1liott (1979) see the need in investigations not
just to gather data but to build upon alliance with the parents

through which they are halped to



-87-
(i) experience and express their feelings
associated with the gain or loss of

- custody,

(ii) = - understand the separate needs of the

child and

| (iii) become aware of their own needs of the
child and of the previous marriage.
In the process of resolving some of
the stress the clinician becomes aware
of the defensive styles employed by parents
and bther information he requires for his

assessment.

(b)  The appointment of experfé
| Problems clearly exist in the appointment of experts.
Traditionally, experts are appointed and retained by
one of the parties engaged in the adversary process
(Rosen,'f977) who tend to 'shop around' for experts
" to support their claim (The Yale Law Journal, 1978).
Responsible experts should not be affected by the
fact that one of the parties has_empToyed.him and is
paying his fee. The tendency, however, for experts
to become emotionally invested with the parent who
engages them has been noted (Derdeyn, 1975;
}'Duquette, 1978).
The more unscrupulous professionals are also aware that their -
'reputétion to testify for the side that pays them, assures
them of a very lucrative practice {Gardner, 1977}. A conse-
quence of this approach is the introduction of a parade of

experts by both sides either as & delaying tactic (Watson, 1969),
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or to show evidence of proof and to disprove particular
points (Gardner, 1977) which effectively cancel each other
out and finally proves useless to the éourt, which is not.
compelled to accept contradictory expert eVidence, having
the power to seek their own evidence through a court appointed

expert (Derdeyn, 1975n Finlay and Go]d; 1977), thus making

pointless a very costly exercise.

There have also been'ﬁany who have strongly objected to the
use'being made of clinicians, by the legal profession, as

pawns to help their case {Selzer and Benedek, 1965), and the
frustrations 6f working in a system which they find inconsistent
 with the psychological and emotional best interests of the child

and in which they have no impact (Duquette, 1978).

(c) Limited access to sources of relevant information has

prerd to be another problem area (Benedek and
Benedek; 1972). Often opposing.parties are not
wi]1ing to be interviewed (Rosen and AbramoVitz,
1975) or limits are set down by counsel on either
sfde (Derdeyn, 1975). The resu]t is that often
controversial opinions have been ventured on the
basis of incomp]ete.and inaccurate information
(Rosen and Abramovitz, 1975; Stock vs. Stock, 1981).
Bradbrook (1971) observed that 10 - 25% of reports |
_bare made on the strength of an interview with only
one of theAparties, which can only be seen as highly

irresponsible and destructive.

{(d) The manipulation of objective repéfté is another

source of bias when the report and recommendations
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made do not find their way to court (Derdeyn, 1975).
Experience has shown that where expert opinion does
not support the client's side he may eithér not be |
called as witness, or only the most favourable .
testimony may be selected to be presented (Duquette,

1978).

The blame is not enfirely that of the lawyers who wish to make

use of experts, but also of the experts themselves.

It wou]d.seem as though experts have either adapted or taken
advantage of the systém for their own'purposés or that they
have allowed themselves to be intimidated and dictated to by
the system and thus-failed in their dutiés to the child, the

family and the court.

Suggestions forwarded to improve the situation on these

points include the following:

(1) A consultant/expert should be appointea'by the
court as a special officer of the court, who is
"equally accepted by both parties because he is
non-aligned with either of them or their attorney,
and who makes his recommendations direct to the
~court, or both set§ of attorneys simu]taneous]yf

(Rosen and Abramovitz, 1975, p;79-80).

(2) Consultants should be appointed by the attorney
- for the child which would help to orientate him
better to his responsibilities towards the child

" {Derdeyn, 1975; Westman, 1979).
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(3) Consu]tants approached by either side should be
sufficiently committed to their role as child
advocate, andvasserfive'enough to firmly éstab]ish
their neutraiity and conditions with referring
agents from the beginning (Fredericks, 1975;
Jenkins, 1977; McDermott, 1978; Rosen, et al.,

- 19785 Fine, 1980).

Their conditions should assure free access to all parties,
chi]dren, and significant others in the child environment,
and that any report, whether it supports or opposes the
c]ientfs case, be freely available for the scrutiny of both
parties and the court (Foster, 1966; wafsdn, 1969; Derdeyn,
1975 Jenkins, 1977; McDermott, et al., 1978; Bentonim
and Gilmour, 1981). - |

A further suggestion is that should these conditions not be
- agreed to by the parties, experts should feel compelled to
refuse to carry out the investigathn (British Medical Journal,

1971).

(e) A source of bias inherent to the task is the
inevitable necessity for subjective evaluation
of factors through the personalized value
system of the consultants (Westman, et al., 1970;

1979; Rosen and Abramovitz, 1975; Voody, 1978).

The sort of valueé that could blur the objectiVity of
_ consu]fants towérds divorce include the view that long
marriages and intact families are 'goodf and disrupted
families are fbadf as opposed toc an emphésis,on the rights

of people to determine their own lives; that divorce
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inevitably 'ends' relationship rather than alters them iﬁ
such a way that there is‘often mofe parent/child contact
fb]]owing divorce, and blindness tc the often constructive
aspect of divorce (Westman et al., 1970). This view of
divbrce also affects the way that the parent who initiated(

proceeding is perceived by the consultant.

The earnest suggestions made are that consultants in this

-area be aware and develop sources of checking and conirolling

such idiosyncfatic bias in judgements (Rosen and Abramovitz;
1975; Woody, 1978; Westman, 1979). Here we see how working
as a team would again be an adVantage in overcoming and con-

trolling this problem as points are argued and reasoned from

'different perspectives. The added advantage of a male and

female team would be that it prondes a balance of sexes and

perspectives based on sex (Brown, 1982).

Knowledge and Competence

The megtal,hea]th professional/consultant 15 a professional
specifically trained in the method énd skills required vhen
working in the sensitive area of human»relationship and personal
dynamics and must therefore be seen as the ideal person to deaT

with these highly sensitive emotional issues.

The discip]ine of human behaVibur as an area of knowledge,
however, still lacks a tremendous amount of empirically based
'fact' and relies to a large extent on unproVen hypothesis and
fheories. Certainly the concept.so often bandied by all, fthe
best interest of the chiidf is not’a-quality ascertainable by

formulas or certainty as the court would so often wish.
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| Tﬁe point ha§ been taken to suggest that where mediation has
failed, and neither pakent isvﬁnfit, their equality and the
ignorance of experts should be openly acknowledged by the use
of the flip of the coin to determine final settlement (Mnookin,

1975).

It is, howevef, precisely because of this problem that the

need for careful investigation and assessment by persons trained
in the skills arises Qhere the aim is not to imposé general
formulas bn families, bUtvto look at each family on a case by
case basis and ensure the best fit between each family system
and its custodial arrangement (Felner and Faber, 1980).

Westman (1979) supports this view when he states that generaliza-
" tions about child developmental stages are less helpful than
information about specific children within their specific life

situation.

- The nature of this work makes this a responsible and emotiona11y
'taxing role which invo]ves_thevpractical problems of possibly
having to attend.sometimes gruelling court hearings which are
very time consuming and disruptive to a priQate professioné]
practice. Not all professionals are capable, or inclined, to
take on thié type of work. Rosen and Abramovitz (1975) 'suggest
that before accepting an appointment to such a case, one should

be aware of exactly what this entails.

Despite all proposed reforms, the reality of the situation is
that at present the demands most often made on the mental
health professicnal are in the form of inVestigating consuitant
in a very destructive adversarial isystem. The consultant

would simply be abrogating his responsibility in refusing to
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work within this imposed structure, as notwithstanding the
defects and shortcomings of the 1e§a1 system, they do have
the power by théir conditions and methods of work and |
convictions, to assure the child and family the choice of
appropriate alternatives Which are in their mutual best

interasts.

The last section specified the need for child advocates to

be competent and knowledgeable. This implies some understanding
of what constitutes the best interests of the chi]d; This

section will therefore present the evolution of ‘current best

"interests, standards used by the courts, and in the second

instance present an.alternative standard of shared parenting

which is based on the belief that child adjustment following
divorce is largely dependant 6n the chi]dfs undisturbed
relationship with both parents. It will consider the myths

that have developed Concerning shared parenting, the disadvantages
of sole custody for the chi]dren, the’custodia1 and non-custodial
parents and will present guidelines for assessing potentially

successful shared parenting arrangements.

The Best Interest Principle - an EVa1Qétfbh

The first‘task facing a consultant approached by either an
attorney or the codrt, to invesigate and proVide a professional
opinion in terms of a life plan for the child (and thus the
family), requires a basic understanding of what the best

interests of the child means.
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With the introduction of the best interests principle in the
first half of this century, Judgesvwere forced to abandon
their previous well defined traditional standards. As the
study of'child development wasvééry'much in its infancy and
thev majority of Judges had 11't-t1é knowledge and/or training
in the area, they were left to make intuitive guesses about
the weffare of the child, béséd on moral and popular assumptions
of the time which have unfortunately not always kept abreast
with the findings 6f empfrica] research (Kay, 1968; Watson, 1969;
Goldstein, Freud and Solnit, 1973). With a growing source of
knowledge in the field and chénging social needs, the concept has

gradually changed over time.

The 'tender years doctrinef, granting the custody of infants in
their early years to their mother, was the first real move by
the Court in considering the well-being of the child (Frank]jn
and Hibbs, 1980). It was based on the aSsumptioh that fathers
were the natural providers.and protectors of the %ami]y and that
the mothers, by nature and culture, the chi]d-bearers and
providers of love, affection and nurturing care (Foster, 1965;
Titie, 1974; Salk, 1977; Franklin and Hibbs, 1980), and was
closely linked to the needs of scciety at the time, which
required such divisions of labour. This doctrine was the first
tangible legal issue on which the developing rights of the

mother was based.

Such judicial reasoning was portrayed by the statement:
“There is but a twilight zone between a mother's love and the
atmosphere of heaven, and all things being equal, no chiid

should te deprived of that maternal influence unless it be
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shown that thére are special or extraordinary reasons for
doing so", by a 1938 Judge (Derdeyn, 1976, p.1372), serves
to illustrate the trend of tHought which was eVo]ving in

the field at the time.

It became clear that until the mothervwés “clearly proven to
be morally, physically or emotionally unfit to be entrusted
with the care of the child" (Title, 1974) the courts were not
concerned with the qualifications of thé father as care giver \

to the chderen.

“In 1951, Bowlby published his W H O monograph in which he

stated that "prolonged breaks in the mother-child re]aiionship-
during the first three years of life haQe a characteristi
impressidn on the chi]dfs persona]ityf. He went on to suggest

a strong relationship between maternal depriVation'during the
2nd'and Sth year of life, and thg deVeTopment of an éffectionless
personality and/or delinquent misconduct. Ainsworth (1979) also
concluded that maternail deprivation in inféncy-and early child-
hood could have far reaching and detrimental results on chiid

devé]opment.

These theories lent strong supporf to the maternal preference
stand so that despite legislative or statutory language as to
the equality of parentail rights and the detailed set of criteria
developed by the:Courts co?ering economic, social, moraT,
religious and emotional considerations, against which potential
custodians were to be assessed, the best interests of the child
principle was effectively based on the presumption that "between'

two natural parents, the mother is preferred" unless proved at

fault or unfit (Bratt, 1978, p.168]).
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~ Because of thé absolute and uncontrollable rights of both
_parents to the custody of their children, the Court in its
role as "parens patria” écquired the right to determine the
fitness of'the'parents seeking custody (Miyniec, 1977-78),

.and theuunfitness test became the approach cf choice.

This test is determined by the proof of fault or misconduct
which includes gross immoral behaviour, excessive use of

- intoxicants, neglect, deserticn or cruelty of husband and/cr
child, impaired physical or mental heaith, or conviction of

a crime (Foster & Freed, 1964; Title, 1974; Bratt, 1977).

The application of the unfitness test was, however, no assurance :
that the father would succeed in a custody action for two reasons.
Firstly, the importance of the misconduct wou]d generally be
weighed up in terms of how this would affect mothering ability.
Secondly, “juét as the father could present evidence of fault to
cut off‘the matérna] presumption so the mother could present
evidence of edual or greater fault with the father, thereby

restoring the presumption" (Bratt, 1977, p.169).

Bfatt goes on to state that in order to gain custody the father
would have to ﬁrove that he was an exemplary father, a faultless
husbénd and then find grievous fault in his spouse. He would.
then have to overcome the cbstacle of a society which generally
disfavours paternal custodians, in Courts that perceive him as
an funnatura]f guardian and lawyers that dissuade him frém
seeking custody (Richards, 1981). The destructive nature of

the adversary process in which such fathers were Oirtually
forced to show how degenerate their spouses were, was another

cbstacle (Salk, 1977) which dissuaded most fathers from even

attempting it.
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As a,résu}t the extreme mother pfeference'ru]e still dominates
Court deciﬁions in most Western countries. Statistics today
show thét 90% of contested cases are awarded to women (Oster,
1965; Derdeyn, 1978; Weiss, 1979; Franklin and Hibbs, 1980),
~and one couid safely assume that this percentage increases in

uncontested cases.

: vThéfmaternal presumption has been severely criticized over the
last two decades, especial]y in view of the many changes and
demands that society makes'onvparents which have blurred the
traditioha] roles of men and women,.and the recent research

which indicates a lack of scientific basis for such a presumption.

Roles: As a result of the continuihg wdmenfs equal rights
movement, the'gap in earning capacity between the sexes has
narrowed tremendously and an ihcreasing number of women are
presently employed outside the home. By the mid-1970's, 40%

. of all married women in America were emp1oyed'(Titico, ]974,
note 22) and by 1976, 50% of all single mothers were working, a

third of them on a full time basis (Stack, 1976).

Accompanying this was the increase in the percentage of fathers
willing and wishing to assume primary responsibility for the
socializing of their children and the adoption of a more equal .

- role in domestic duties (Stack; 1976; Franklin and Hibbs, 1580).

Child care is a culturally determined concept. Titico (1974,
- p.200) states: "The prenatal ties of a child to its mother is
biological, but after its birth the tie is socially and culturally

described",
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Research: Empirical research has also failed to provide
scientific evidence to show that mothers are more important
than fathers even in the early stage of deVe1opment. On
the contrary, studies tend to show that both mothers and
fathefs have direct and important influences on the psycho-
lTogical development of their offsprfng, (Lamb, 1977(a);
1978, 1979). The absence of fathers have also been associated
with a wide range of disruptions in their social and cognitive
development (Hetherington and Deur, 1975). The fatherfs role
in the personality development of theif daughfers is significant
in the process of femine identification, personality and social
adjustment (Biller and Weiss, 1970), especially in heteroéexual
relationships later on (Hetherington, 1973). In sons fathers
play a vital role in their development of masculine se]f—eoncept
vhich tends to bevof greater importance before the age of 5 years

(Biller and Bahm, 1971).

Anderson (1968) stresses the importance of the father's role in
the early object relations in ego deVelopment especially during
the 4 years to 7.years period. Lamb (1979) notes that the child's
attention towards the same sexed parent sterts at the beginning

of the second year. Research by Greenburg and Morris (1974) in
Parke (1981) identified a developing bond between fathers and new
. borns before or by the first 3 days after birth. Parke (1981)
notes that while there is little diffefence between the way
mothers and fathers.involve themselves with their newborn at

the beginning, the traditional diVision of roles isbfound to

occur very scon after this although there is great variation



- -99-
among individual families. This seemed to depend on sﬁch factors
as the fatherfs masculine self-concept and the wifefs expectaéions.
In terms of their abilities as early carevgivers, Parke (1981)
found that fathers were just as sensitive to the chi]dfs signals

as mother and responded appropriately.

Studies in post divorce adjustment have also shown that there
is no significant difference in the progress and adjustment
between children in the ¢custody of mothers and those in the

custody of fathers (Rosen, 1977; Richards, 1981).

Despite the changed demands of society and the growing body of
research, Western cultures continue to teach that mothers are
the primary parents (Seagu]] and Seagull, 1977). Despite the
fact that under American, as in English and South African law,
neither parent should be giVen preference because of sex in
custody cases, the Equal Rights Amendment Movement has found the

need to note in Section (1) of its propcsed amendment:

"Equality of rights under the iaw shail not be
~denied or abridged by the United States or by
any State on account of sex" (Myricks, 1977, p.321).

The demand is that Courts award custody of children "according
to the individué] parent's capabilities and situation in
relation to how these will affect the chiid's needs and desires"
(Tritico, 1974, p.886). Salk (1977) reports a major step taken
by the American Psychological Associationfs Council of
Representatives in January 1377 which approved the following
resolution which has far reaching implications in matters of

custody:
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- "Be it resolved that the Council of Representatives
vrecognizes officially and make suitable promulgation
of the fact that it is scientifically and psycho-
logically baseless, as well as in violation of
Human rights to discriminate against men because of
_their sex in assignment of chi]drenfs;custody, in
adoption, in the staffing of child-care‘servites, in

_ personé] practice providing for parenta} care in
relation to childbirth and emergencies inVo]Ving
children, and in similar laws and practices.

Further it is recommended that suitable promulgation
of the resolution..... include specific mailing to -
the Chief Justice of the United States Supreme Court
in his capacity as the chief administrative officer
of the Federal Court System, to the presiding

Judges of the various State Court System, to the
Attorney General of the United States, and to the

Attorneysténera1 of the Statesf'(p.SO).

“ The shift by the Courts away from a maternal to a primary care-
taker preference, which might include a third party (Hudson,
1970), as well as a move away from parentsf rights towards the
rights of children in custody awards; as in all attitude change,
has inevitably been much slower in er]Qing than legislation
(Mlyniec, 1977}. As a result, maternal preference has
unfortunately, to the present, remained a major factor in the
determination of custody awards, both in South Africa (Sormarajah,

1977) and other Western systems (Franklin and Hibbs; 1980).

Over the past 15 years many attempts have been made to achieve

a sex neutral application of broader, best interest guidelines
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in terms of looking at the mest effective ways possible of

réaring children congruenﬁ'with their needs.

Perhaps the most.encompaésing and detailed set of criteria
requiring an.evaluation of emotional and psychological factor§
in quite concrete terms was'proVided by the Michigan Child
Custody Act of 1970, which deems the best interests of the
child to be assessed by considering the sum total of the

foliowing factors:

(a) The love, affection and other emotional ties
existing between the competing parties and

the child.

(b) The cépacity and disposition of competing
- parties to give the child 1oVe; affection,
guidance and continuation of the educating

and raising of the child in its religion or

creed, if any.

(c) The capacity and disposition of competing
parties to provide the child with-food; clothing,

medical care and other remedial care.

(d) The length of time the child has lived in a
satisfactory, stable environment, and the

desirability of maintaining continuity.

(e} The permanence, as a family unit, of the

existing or proposec custodiail home.

(f} The moral fitness of the competing parties.
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(i)

(5)
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The mental and physical health of the competing parties.
The home, school and.community record of the child.

The reasonable preference of the child, if the court
deems the child to be of sufficient age to express

preference.

Any other factor considered by the court to be relevant

- to a particular child custody dispute”.

Foster and Freed (1973-74, p.487).

Another example is the set of factors provided by the Uniform

Marriages and Divorce Act. They include:

(1)

(2)

(3)

(4)

(5)

The wishes of the child's parent or parents as to his

custody;
The wishes of thé child as to his ‘custodian;

The interaction and interre]ationéhip of the child

with his parents, his siblings, and any other person

who may significantly affect the child's best interests;

The chi]dfs adjustment to his home, school and

community; and

The mental - and physical health of all individuals
involved. The cocurt shall not consider conduct of a
proposed custodian that does not affect his relation-

shop to the child. -
' Podell and Peck (1972).

Each of these provide that no one factor be decisive in itself
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and that some in fact are more relevant than others and
therefore more heavily weighted. Generally the material
factors beyond those required to satisfy the simple needs

are not amongSt the most important.

' Mcbermott et al., (1978), found, in a'surQey that they undertook.
at theFDepartment of Psychiatry of the University of Hawaii, that
consultants tended to consistently use 8‘majqr cétegories of
criteria in deciding on custody issues, the first of which were
practical and reality based and constituted the actual deciding

factors in the final outcome. These are:

(1) Caretaking arrangements in terms of parents
availability for child care,‘1eVe1 of physical
care each could provide, the stability of the

home environment for child deVelopment.

(2) Parenting skills and commitment based on
present and past involvement of caretaking,
and capacity to proVide emotional support and

understanding.

(3) The child's wishes to Tive with a particu]ar.
parent, sibling, or in a particular neighbour-
hood as well as an assessment of the interpersonal

relationships with these significant individuals.

(4) The child's adjustment and functioning and social

and academic performance at school.

(5) The parents' own interpersonal relationships and
attitudes towards the other parent, relatives and

potential spouses on both sides.
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Parents motivation for custedy and evaluation of

their practical justifications.
Parents as functioning ddults, their emotional

state, maturity, stability and antisocial tendencies.

Assessment of alternative caretakers in each home,
baby sitters, creches,'relativesvand potential step-

parents.

Despite the comprehensive -nature of these standards therefore,

they have nevertheless remained broad and vague and 1limited in

practice (Sornarajéh, 1973; Wilcox, 19765 Mnookin, 1978;

The Yale Law Journal, 1978) and open to misuse by courts who

still relied on traditional presumptions and procedures to

come to decisions.

The kfnd of generalized presumptions which still tend to be

| used by thevSouth African Courts include the belief that:

(a)

(b)

(c)

(d)

(e)

the custody of a child of tender age should be

given te the mother;

custody of a son should be given to the father

and that of a daughter to the mother, so that

better guidance can be provided to the child.

Custody should not be giVen to an imioral parent.

Antagonism of the child towards a particular parent

should be considered.

The child's existing associations and environment

should not be 1lightly disturbed.

(Spiro, 19715 Sornarajah, 1973; Hahlo, 1975).
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_ watson’(1969) had introduced the fpsychb]ogica] best interests
of the chi]df coﬁcept. His definition, sfated in very broad
terms, included not oniy the standérds or criteria against |
'.Which assessments are made, but for the first time the‘mannerv

or procedure by which this is achieved.

The most Strongly supported approach in decisions of disputed
custody and access has unfortunately remained the 'unfitness

~ test", a test open to parental manipulation. The labelling of
parents as_funfitf-or'fundesirab1ef has been recognized as
undesirable in itself, as it tends to reflect on and create

even more stress for the child.

Woody, 1978, proposed a more positiVe‘approach by rep]acing the
concept of 'unfitf parent by the 'most able parent'. The
advantages being clearly that it maintains the integrity of
both parents, and dis;ourages.the need to advocate for parents.
The aim is to determine "which parent will optimise the child's
opportunity for growth, deVe]opment and Tife style without the

connotation that one parent is unfit or unsuitable" (Woody,

1978, p.84).

While still considering the different aspects of fitness (moral,
physical, mental...) the purpose is not to punish the culpable
or infirm parent, but simply to assess how these aspects relate
directly to their parenting capacity and relationship with the

child from the child's perépective (Witcox, 1976).
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‘Alternatives - Shared Parenting : Joint free access/custody

No matter how one approaches the problem, the task of choosihg
between the merits of a mother and father, especially where a
large range of factors need to be weighed up and where both are

c]eariy able and willing as parents and are attached to the

'child, is an extrémely difficult and often arbitrary one (Stack,

1976).

Over the last few years studies have focused on the effects on
children of the process of separation and the structure and

relationships within the post divorce families.

A fundamental aspect of the trauma of divorce appears to be the
threat of loss of primary bonds or actual separation from one of

the parents, as the disruption of these bonds interferes with

 the child's developmental progress socially, emotionally,

cognitively and intellectually (Wallerstein and Kelley, 1975;

Hess and Camara, 1979).

- Hess and Camara (1978) found that the "family relationships

that emerge after divorce affect the children as much or more

than the divorce itself" and that the child's relationships to
their parents are more significant in this adjustment than the

level of cooperation or discord between these parents.

Access: The child's kelationship with both his parents,

custodial and non-custodial, is important to his well being

and separate from his relationship with the other parent. The
importance of children to maintain sound and loving relation-
ships with both psychological parents after marital dissolution,
by the provision of open and frée access to both parents for

the child, has been consistently expressed cver the years both
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bylmenta1 health and legal professionals, and the court in
mitjgating the negative effects of divorce for children
(watson; 1969; Batés, 1974; Bates v. Daly, 1976; Kramer
et al., 1976m Benedek éﬁdeenedek, 19775 Seagull and -
Seagull, 1977; Grote and Weinstein, 1977; The Yaie Law
Journal, 1978; Grief, 1979; Roman'and Haddad, 1979;
Richards, 1981; Stack vs. Stack, 1981).

In 1967 an Ohio Court suggested that chi]drenfs rights
assume that the child should receivé “the totality of the
| benefit that should have been expected if divorce had not
dccurred" (Mlyniec, 1977-78, Noté 28, p.5). This.c1ear1y
implies the right df the child to the company of both parents
after the disso]ﬁtion of the marriage. Courts have in fact
"~ clearly stated their/opposition to depriving the child of
_‘access to either parent unless it is entire}y satisfied that
the emotional or physical welfare of the child is being
threafened (Hahlo, 1975; Soni, 1976; Richards,“1981) and
in South Africé the Génera] Law Amendment Act No. 93 of 1962
specifically renders a custodian parent guilty of an offence
if he or she fwithout reasonable cause refuses or prevénts
access by the other parent to a child in contravention of an

order of Court" (Germani v. Herf and ‘Ahother, 1975, p.898).

Despite’these clearly stated standards however, Courts remain
reluctant to grant orders which would effectively provide
these rights to children (Hahlo, 1975). Richards {1981)

estimates that in England an order of access is awarded in
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one quarter to one third of all custody orders. Many South
AfricanlCourt orders provide access in such broad terms,
freasonab]e accessf as not to secure the adequate provisions

for the chi]dfs needs (Rosen and Abramovitz, 1975). Judge

de Villiers in 1960 defined 'reasonable access' as beiﬁg

"aimed at the preservation of some degree of parent-and-child
relationships between the non-custodian parent and the child

for the benefit of both, but in a manner not incompatible in
substénce of the care and upbringing of the child by the custodian

parent" Roberts (1980).

In practical terms this effectively places the relationship
between the non-custodial parent and child in the hands of the
appointed custodian. Richards (1981) stresses the need, where
custody 6rders are made, to carefully'work out an accéss arrange-
ment to suit the needs of the family and not simply to allow it

to go by default.

Joint Custody

Much of the settlement in divorce is influenced by what the
attorney advises his client, which is in turn influenced by what
the attorneys believe the courts will accept (Weiss, 1979). As
the law stands at present primary importance is given to the
stability of the chi]dfs relationship with one sole custodian

parent while granting access rights to -the other.

vThe granting of sole custody orders is regarded by Richards
(1981, p.17) as a “"public acknowledgement that the role of the
non-custodial parent is expected to be reduced". It is a

declaration that one parent is superior to the other in the
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: eyes'ofvparents,.chi}d, family and friends (Grote &'Weinstein,
1977}. Richards suggest that what is needed; and is within

- the Judges power, is a public affirmation that in spite of the
adult separation, parental duties and obligations, as opposed
to locking purely at parental rights, persist. He suggeéts,
therefore, thét ordefs of joint custody become the norm. In
 other words, that the custody of neither parent be tefminated
unless strong and specific reasons ke]ating to the child's
welfare or the inability or unwillingness of parents to under-

take this role presents itself.

Benedek et al., (1979) have defined Joint Custody as the
aggregate of 3 characteristics they believe distingUishes it
from traditional or sole custody arrangements:_

) The acknow]édgemenf‘that both parehts aésuﬁé eqUa] -
‘responsibility for the physical, emotional and

moral development cf the chiid,

(2) the sharing of the rights and responsibilities for

making decisions that directly affect the child, and

}(3) that the child 1ives with each of his/her parents for

a substantial amount of time.

The practical arrangements are normally made to fit in with

the needs of the family (Boum, 1976) and nct to disrupt the
chi]dfs routine activities, but generally an equal amount of
time is spent with both parents who during that time ministér

to their daily needs. Usually a 3% days per parent per week
system is adopted where clothes, toys are duplicated or split up

{Dancey, 1976).
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The ambivalence among legal professionals regarding the
cencept of shared parenting, which is used here.as a general
term, following divorce, has been largely influenced by the
views expressed by Goldstein et al (1973), who at the time
filled a need for psychologically backed guidelinés for legal
professionals which unfortunately was welcomed, wide]y read

and uncritically/unquestioningly adopted.

These authors argue that continuous relationships are essential
for children, and as they réquire stability and continuity,
children who wander from one environment to the other cease to
jdentify with any'set of substitute parents. They go on to
state that they‘méy have contact with more than one adult only
where these adults feel positiVe]y towards one another, IWhere
they are not in positive contact, 1dya1ty conflicts arise which
may have devastating consequences for the child and resuit in |
destroying fhe chi]dfs positive relationship with both parents.
They conclude therefore that contact with the non-custodian
parent fo]lowfng divorce should only be permitted at the
discretion of the custodial parent where a positive relationship

exists and that once granted, an order be final.

As a result certain beliefs have evolved which require careful
evaluation. Unfortunately a major difficulty in this area is

the lack of sufficient empirical data to prove cr disprove

these beliefs as the évai]ab]e research is based on a few studies

of small, highly selective samplies and experiential reports.

One of these beliefs is that with such arrangements the child

becomes a pawn in continued marital disputes. It has been
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pointed out, however, that the inherent]y unequal distribution
of power between parents in sole custody settlements is far

" more likely to result in conflict, hostility and resentment
betwéen the parents. Such arrangements encourage parents to
fight bitter cdstody battles for something they fear losing
(Grief, 1979). Continued custody batties and maintenance with-
holding are often used by non custodials as a way of regaining

some sense of control.

In joint-custody situations on the other hand, where both
rétain satisfactofy-re]ationships with their chi]drén, the

motivation for such hostility is substantially reduced.

It must be recognized that even for parents cbmmitted to
promoting contact of the child with the other parents, contact
| periods do prbvide fertile ground for the expression of
unresolved parental conflict or of intolerance of practical
snags inherent to this situation which do result in 1oya1ty
conflicts being stirred up in children (Derdeyne, 1975;
Benedek & Benédek, 1977; Jdenkins, 1977). The periods before
and fo]]owing visits are also difficult periods for the children
when they cbmmon]y.act'out‘their expressions of loss, hurt and
.hosti1ity relating to the divorce and overall situation and
conflict of loyalty which are distressing to the parents and -
often misinterpreted as negative feactfons to the visits

themselves (Benedek & Benedek, 1977).

These expressed feelings of distress on the part of ‘all ‘the
family are by no means limited to the joint custody situations,

‘they are not avoided by the awarding of sole orders or the

N
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elimination of contact with one of the parents. An impertant
pofnt to make is that where they do exist they need not remain
permanent patterns of 1ntpraction. As the post divorce adjust-
ment relies éntire]y on how the feelings of tpé members. are
resolved, the period immediately fo]]pwing the divorce is a
critical point for appropriate psychplogical intervention which

will help parents to avoid using children as weapons.

A second misconception is the belief that it is disruptive for

a child to have two different homes. In all post divorce
situations there is an inevitabie period of adjustment which

may vary from approximate]y 2 years with the period of highest
stress}occurring after 1 year (Abarbanel, 1979), to 3 years
(Brown, 1976), during which both parents and children vork
through their felt anxieties. Grief (1979) reports that the
children in her study were.not confused about where they spent
their time. She points out that children are shuff]ed to and
from‘school aid care centres daily yet this is called consistency
and schoo]ing.- Baum (1976) felt that the problems that did tend
- to arise were of the organizational, practical every day type of
problems. Dancey, (1976, p.71) found that in her sampTe "most
children seemed to feel pleasurable anticipaticn about a]ternating
homes rather than resentment or sadness at leaving one home for
the other". Ricci (1980) has published a practical guide to help
parents develop a working relationship after. the divorce even

when parents are not on friendly terms.

A third misconception reported by Grief (1979) is that shared
parenting only works when parents get along and therefore is not

1ikely to work for parents who can't stay married. She reports,
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however, that many parents in her survey, despite tremendous
hosti]fty towards -their ex-spouse, were able to separate their
parental responsibilities from their marita] problems. They
a1$o found that once freed from the conflictual marital
ré]étionship they were better able to fu]fi)] their parental
roles. This is supported by others (Dancey, 1976; Baum,
1976; Abarbanel, 1979). |

Finally, while supporting the need for maintaining continuity
for the child, Bentovim and Gilmour (1981) define this concept
in far broader terms and stress the need to avoid séparations
to which children nre sensitive, as with a primary presenting

figure.

Having dealt with some of the "myths" that have evolved it is
necessary to remark on the noted negative aspects of traditional

sole custody arrangements in which access is clearly demarcated

| and limited and then to consider how free access to both parents

- for both the children and the parents in reéonstructed families

aids the adjustment process.

Effect on the Child

An order of sole custody has been described as a restructuring

of relationships such that one parent is fshut inf and the

other is 'shut out' of the Tife of the child (Grote and Weinstein,

1977;  Ramarand Haddad, 1978).

(a) When a parent is 'shut out' his relationship with
~ and availability to the child is for all intents

and purposes terminated. The Harvard Law Review
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(1980) refers to the 'legal death' of the non
custodial parent. The chi]dfs response to this
loss is much the same as it would bé to the
death of the parent. Thése responses include

distress and suffering and intense longing for

~ the departed parent (Wallerstein and Kelley,

1979); depression often masked by aggressive

acting out at home and school (Lawrence, 1968);

the fear of loss of both parents {Dancey, 1976;
Richards, 1981); and feelings of rejection,

abandonment and loss (Dancey, 1976).

They were also found to firmly believe that they

were to blame for the divorce and no amount of

- verbal affirmation to the contrary altered this

as the absence of the non-custodial parent served

‘to confirm this belief (Abarbanel, 1977).

Increased contact with the non custodial parent
helped to decrease these feelings in the child
(Littner, 1973) and confirmed for the child that

he was loved and wanted by both parents (Abarbane],

1979).

Contact a]so.helps the chi]d to deal with
unconscious and conscious fantasies about the
absent parent. In terms of psychoanalytic theory
the need of the oedipal child to test the reality
of his fantasies, in order to resolve their com-

petitive feelings and resUlting’fears of

retaliation from the same second parent, seems
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devious in order that these untested fantasies do not
take on neurotic proportions at a later stage.
Chderen also need to test out glorified or vilified
fantasies of the absent parent (Mc Dermott, 1968) as
well as those impressions that miéht have been
communicated to him (Derdeyn, 1975; Benedek &

Benedek, 1977; Abarbanel, 1979).

(d) Single parent chi1dren have been noted to present
gender identity difficu]tieé (Hetherington, 1972;
- 1973; 1975; Bernstein, 1977). Again, here, access
to both parents provides the:important sexual identi-
fication models as well as living experiences required

for healthy development (Littner, 1973).

(e) Where access to one parent has been limited, the deéth
of the other custodian faces the child with thé
problem of having to readjust to a relative stranger.
Where parenting has been shared, the transition and
readjustment is far less traumatic (Benedek & Benedek,

1977).

.2.2. Effect on the Custodial Parent

_ The welfare of the child can never be considered in isolation
from thaf of his parents who so closely affect his life.
.Therefore the affect that the system has on the parent also
has a direct affect on the child. While sole custody 'shuts
out' thé non custodial for the child, it also 'shuts in' the

custodial parent.
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(a) This represents for the custodial parent being
faced with having to provide for all the chi]dfs
daily needs, material and emotional at all
times. Often too as a result of 1owerediincome

. and fai]dre‘on the part of the non cusfodia]lparent
to pfovide adequate maintenance, this parent is |

faced With the further demands of employment.

(b) Emotionally fShut inf parents are expected to cope
.with their own feelings which they are required to -
put aside for long eﬁough periods in order to dea1
with the chi]dfs process of mourning and pfovide
them with the support and reassurance they reqﬁire.
Contrary. to popular belief the denial or frustration
of éccess by the custodial parent impairs rather
than secures their relationship with their child, as
ffequent]y they are b]amed for the divorce and bear
the brunf of the child's negative feelings (Beal,
1979), while an often unnatural and undesirably
intense re]ationshjp with the non-custodian may

| develop (Benedek & Benedek, 1977).

(c) As a result of these incessant demands with no
reciproca]vsupport, this pékent may become lonely
and depressed such that the children feel the need
to take on parental roles dur%ng this period |
(Westman, 1979). The obvious benefit for parents
who share the parenting role is the reciprocal
sdppokt they proVide.for each other, wﬁich allows

vfof eﬁch'of them theyfime and‘oppbrtuﬁity for the

recharging of emotional batteries (Richards, 1981).
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5.2.2.3 Effect on the non-custodial parent

For theAfshut‘outf parent (usually the father)‘the situation

is even more'emotiona11y complex. A sad observation is that
where limited orders of access exist, non-custodial fathers

have tended to drift away from their children (Roman and Haddad,

1978; Rosen, 1977; Richards, 1981).

(a) Their first barrier to the children takes the form
| of 'legal advice' from the traditional lawyers,
~and the advice of others who view the father's
wish to maintain contact with his child as a-
selfish, privéte indulgence (Richards, 1981;

Baum, 1976).

(b) Practically the visits may prove too trying, where
an‘ex-spouse uses her power of custocdianship as a
‘weapon to prevent or frustrate access arrangements
(Grote and Weinstein, 1977) or where the non-
custodian has moved away 1ﬁ brder to start again

* (Richards, 1981).

(c) The emotional factors tend to play a major role.
Grief (1979) attempted to explode the myth that
.fatheré walk away from divorce and their families
unscathed and carefree. She found that 57% of hér

- sample of non-custodial fathers developed symptoms
of depression, psychosomatic complaints, alcohol
and sexual problems following separation from the
family. They referred to_fee]ings of loss, béing
devalued as a parent and some of a need to distance

themselves from the child in order to cope with the



-118-
pain. Sbme felt that the pain when returning or
fetching their children from their home would be
sufficient to overcome the wish to continue their
relationship. The withdrawal was a form of
emotional protection (Seagull & Seagull, 1977).
They expressed fee]ing overwhelmed not only by the
losé of their wives and children, but also of their
»friends; home and their fantasies, dreams, hopes |

and lifestyles (Dreyfus, 1979).

The self image of the father changes drastically
with an assignéd nqn-custodian status. Seagull &
Seagul] {1977) looked at the average non4cu;todia1
father who had not been involved with the housekeeping
and care giving roles in the marriage. For this
father, the new demands being made on him, his lack
of experience, the tendency for the children to run
to the custodial-mother with their problems, comfort
and suppo;t, added to the depression and frustration
He may feel in his attempts to master the new‘
parental fo]e in limited periods'of access confirm

his often already felt failure as a parent.

Grief (1979) found that the less opportunity these
fathers had for involvement, the less they saw them-
selves as parents and the less motivated'they were

to be with their chiidren and the more they eventually
acted in accordance with their assigned role as 'non-

pakentf. Grief further looked at the quality of

\
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relationship betweén the cHi]d ahd non-custodia]
fathers and reported that although théy were -
genuinely concerned with their children's
- distress they were often not there at times of
stress, and when stress was perceived they found
mutual difficulty and reluctance to open up
emotionally which resulted in the deVe]opment of
‘more superficial relationships. As fweekend
fathers' they felt that the 1imited time that
- they spent together with their children should
be enjoyed and not spoilt by énger or painful

.topics.

There was always the fear on both sides of
angering the other, with the child fearing that
an angry or hﬁrt father would ndt come back,

- while the father; often complicated by feelings
of guilt about the impact of the divorée on fhe
child, tended to overcompensate and displayed

- poor limit setting for fear that an angry child
would not want to return. Richards (1981)
describes the "Father Christmas syndrome” where
picnics, gifts and treats become the accepted way

of relating to the children.

Where several children were involved fathers found
it difficult to find time for intimate relation-
ships with any of them individually after the
competitive demands had been met within thé

limited available time.
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Joint Custody fathers on the othér.hand.repdrted
~being able to continue normal, open spontaneoué:
and full emdtidna? relationships with their
chi]dreﬁ and felt that there were ample
~ opportunities for intimacy. They learned the
routine and how to care for the chiid, they felt

involved and satisfied with their relationships.

(g) Other factors were resentment from the children,
from new spouses, a feeling that visits may be
upsetting to the children, a new spousal relation-
ship, disinterest and as a means of escaping pay-

ments for maintenance (Richards, 1981).

Indicators for successful joint custody arrangements

Despite the strength of the case being made for the shared
parenting idea]>through liberal ‘access or joint‘éustody, its
general applicability to all dissolving families must be viewed
with some caution at this‘stage.. The knowledge has so far been
based on a small se]ected'middle class, educated and extreﬁe]y
motivated sample of families, which places Timits on the long

term predictability and generalizability of these findings.

Idea]ly families choose this a]terﬁative because it fitsvin
with their basic value syétem and are clearly committed to
making it work even before they approach the attorney. It is
more likely however that parties wf]l have same vague ideas‘or'
no know]edge of this cohcept at all. One of the functions of
the attorney or counsellor is fo classify this concept for the
parties'as bart of the educative_process and assessing the

possibi]ity with them of adopting this option.



-121-
Althoughithere‘are no'definite formu]as, certain common, useful
and consistent elements have emerged which could be used as
prognostic ihdications or guidelines in assessing the appropriate-

ness of this alternative for each family.

(1) - Desire for joint custody is judged by assessing the

strength of the intention, the rational basis for
decisions, understanding of the concept and of
~alternatives, the child's preference, and financial

feasibility (Aberbanel, 1979; Benedek et al., 1979).

(2) "Personal Commitment to the concept as judged by the

ability qnd wi]]ingness to, focus on the chi]dfs best
interests, parental maturity and disposition towards
~personal sacrifice (Abakbane], 1979); Benedek et al.,
1979). Grief (1979) found that the parents in her |
saﬁb]e had to resolve personally certain issues in

order to make joint custody succeed:

(a) they had to face their own mixed feelings

about this arrangement;'

(b) they had to keep separate perception of

their ex spouse as a mate and as a parent,

(c) they had to stick to their resolution not
to use the children as go-between or wezpons, .

and

(d) they had to accept partial loss of control
over daily decisions in their children's

. 1ives, especially the parent who had taken

the role ¢f primary caretaker before the
separation..
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(4)

(5)
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Parents mutual co-operation, as judged by the parental

disposition towards and record of co-parenting and

- sharing of responsibilities (Benedek et al., 1979).

Grief (1979) states that it is not the degree of
amicability, but the ability of parents to separate
cut their parental responsibility from their marital

problems. The bitter custody battles and hostility

‘are therefore no indication per se that Joint Custody

won't work.

Parents' mutual support, as judged by the parents'

mutual tolerance of parenting ability, lifestyle and
values and mutual support of their chi]dfs active and
separate relationship with the other parent, while
endorsing and sustaining each otherfs availability to
the child (Kramer, et al., 1977; Abarbanel, 1979;
Benedek, et al., 1979).

Capaciiy to negotiate and remain flexible, as judged

by their ability to face each other, discuss, and come
to a mutual decision on a plan of action, and then the
ability and willingness to change thé plan when it
becomes necessary, i.e. maintaining a good workfng :
relationship where there is a need to co-ordinate a

multitude of routine details éoncerning the daily care

~ and responsibility and intermittent and emergency

(6)

tasks (Kramer, et al., 1977; Abarbanel, 1979).

Agreement on the implicit rules of the system, which

involves the agreement on issues of power autonomy and

control, the pacing and expression of the process of
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- separation and the basic rules by which the two families

will interact (Abarbanel, 1979).

Proximity of Residence, as judged by the intention to

" remain in the same neighbourhood (Benedek et al., 1979).

A receptive attitude towards counselling. These

~ families may well need support to help them over the

initial adjustment perfod and should be willing to
request or attend counselling sessions when.required
(Benedek et al., 1979). There 1is no reason why a
joint custody sett]emeht canft be conditional on both

restructured families attending post divorce counsell-

ing sessions in the initial stages.

These are definite situations which mitigate against joint

custody settlements. These include a parent's choice to -

surrender their parental rights, where one party consistently

contests the other's access to“any parental right.

Certain circumstances are thought to mitigate against joint-

custody settlements.

(a)

(b)

Khen parents are disinferested and by choice surrender

their parental rights (Grief, 1979).

When it is seen as a compromise solution in a disputed
case because néither parent, for their.own'se1fish
needs, is prépared to lose (Richards, 1981; Beal, 1979;
Abarbaﬁe], 1979).
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(c) Where parents live in separate geographical locations.
The goal is to maintain continuity within the child’'s

context.

The joint custody br liberal access alternative is clearly a
solution which attempts to meet the needs of children and

. families in terms of how they have been défined by the recent
research. The overall feeiing of those who have adopted this
alternative is that if does work. However, there are still
many uqknowns in this relatively new and rare practice. In
England joint custody settlements are granted in less than 5%
of cases. Clearly this arrangement may not satiéfy,the needs
of many families. The choice of'custody/accesé arrangement
remains a very personal one which should not be imposed upon by
unsﬁbstantiated blind beliefs of outsiders. More research is
needed across a wider spectrum of the population and over
longer periods of time. For this to happen, however, this
alternative needs to become more readily accepted by bbth the
mental heaith and ]éga] profeséions and promoted to the public
at large. Only then will the prob]ems be clarified and the

system refined.

Having established the requirements of-a thorough knowledge and
understanding 6f the child and his needs by the consultants as
child advocates, the following sections attempt to outline an
ihvestigative procedure to be followed, provide a basic model
of child development and an understanding of the optional
primary caretaker and environmental Characteristics at each
stage of development agaiﬁst which to evaluate the data in

order to formulate a life-plan for the child, offer a format
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for medico legal reports and guidelines for the conduct of

experts in court.

The 1nvestigative Process

The Initial Contact

Befbre the consultant undertakes an investigation a brief

specifically stating the issues that require investigation
and assessment, should be obtained in wrifing.from fhe source

of referral (Rosen and Abramovitz, 1975; Thring, 1982).

The conditions under which he is prepafed to work need to be

clarified. He needs to assert
(a) his free access to all relevant sources of information,

(b) his'neutra1ity vis-a-vis the parties but commitment to

the child and the family's welfare as a whole,

(c) the free availability of the final report for both

sides and the Court,

(d) an adequate period of time within which to complete

 this assessment and

(e) how costs will be calculated and establish by whom they

~will be paid.

The Investigation

What is being asked of consultants in disputed custody cases
is to provide an obinion, based on their uhderstanding of the
specific child and his needs within his family and social
contéxt, as to which of the twc parents will be better able in

the future to take full responsibility for caring for the child.
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This requires a .thorough knowledge and understanding of:
(a) The child as a fully functioning individual.

(b) The parent-child interaction system.

(c) The child's family System.

(d) The chi]dfs social/community system.

Such an understanding can only be gained through a synthesis
of a comprehensiVe set of information gained by thorough

investigation.

The most effective technique used is the direct interview in
which the most basic and valuable factors are the sensitivity,
insight, experience and knowledge of the consultant, which

operate from the first moment of contact.

Getting to know the child requires information from many

different sources.

(1) The personal development and family history of the child
is the information by which the clinician get§ to know
the child through the eyes of both parents (Fredericks,
1975).

Through this, he acquires information about the child's
basic constitution, early phyéica] development, the
important primary interpersona] re]afionships and
patterns of behaviour, psycho-social development,
especially the duration, intensity and present status
of his re]atiénship with the competing pérenté and
other family members, his emotional capacity and

expression and styles of coping with life events and
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- stresses at different stages,,his intellectual/

educational deVe]opment, achievements and opportunities.

(ii) Interviews with the child potentially serve three

- effectively different purposes:

(a) To inform them as participants in the bfoéésé -

(b)

as it is felt that the child should know as much
about the procedure as possible (Derdeyn,.1976).

They should be openly spoken to about their

~parent's divorce, and the custody or access

dispute within which they find themselves
(Frederick, 1975), and should be invited to

participate and be'provided with any explanation

" they may desire or be able to cope with while at
the same time his/her desire not to participate

 shou1d be respected (The Yale Law Joufna], 1978).

To provide for them an opportunity of stating their

Eﬁgfgﬁgggg - Judges have 'long been aware of the
difficulties of relying on choices expressed by
éhi1dren in chambers or in court because of the
pressure brought to bear on these children as a

result of

(1} the emotional nature of the situation

in which they find themselves;

(2) the influences of parehts who may bribe,
make promises and threaten the child
(Bradbrook, 197Tn Galligan; The Harvard
News Review, 1980) and
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(3) “the fear of rejection by the unselected
~parent (Sugar, 1970). |
- The judiciary, except in Michigan where the
interests of the child are so protected that
‘the child fepresentative may eVeh interfere -
'Aﬁith the freedom of parents to divorce, and in
Georgia where the chi]dfs preference is
absolutely and presumptively controlling unless
~the selected parent is deemed not to be a fit
and proper person to have custody of the child,
(Bersoff, 1976-77) views the chi]dfs choice as
one -of the many factors that need. to be
considered (Coyne,‘1969), often using it to
reinforce the correctness of a decision based

~on traditional factors (Mlyniec, 1977-78).

The need, however, to consult with the child and seriously

_ consider his reasons and respect his perceptions of which
pareht really cares more about him and is more dependable, as
well as which he-would prefer not to see, has been strongly
expresged (Rosen and Abramovitz, 1975; Benedek and Benedek,
1977; Jenkins, 1977; The Yale Law Journal, 1978; Westman,
1979). |

The child's ability to make rational chbices is defined by

his state of egocentricity and level of intél]ettual functioning,
which determines his perceptions and understanding of the wor]d;r
and his expression depends on his language developmeént,

articulation and sense of consequence of doing so.
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HbWever, most chi]dren?s evaluations are coloured by loyalty
conflicts and their tendency to‘respond according to how
they feel at that moment, and their current developmental

" needs. Expressed choices should, therefore, not automat%-
cally be taken at face value but should be tested thoroughly

for consistency.

Choices may, for example, reflect a preference for a

lenient, easy to manipulate or less effective parent where a
hore dependable, stéb]e, effective parent is needed (Jenkins,
1977), or a choice based on a subtle or not so subtle priming

by the parent (Rosen and Abramovitz, 1978).

A]though the principle method of gauging the choice of the
child remains the direct interview, it often becomes necessary,
when children have difficulty expressing their true feeTings,

tb use a more indirect technique as an adjunct to the interview,
as a way of gaining some insight as to the true feelings that

are not being expressed.

This includes the use of play material, especially with small
children, and projective techn%ques such as the thematic
aperception test or the child's version of the same test,
incomplete sentences and the Bene Anthony test of family

relations.

Despite the provision of this opportﬁnity, the child may still
not be able to indicate a preference, either because he has a
close attachment to both parents (Jenkins, 1977) or because

the burden of choice is tao great in an anxious child already

affected by the stress of the situation (Mlyniec, 1977-78).
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The purpose of .the intervention with the child then becomes:

(c) To‘assess>}he<chi1d’s physical, social, -intellectual

and emotional needs, and although much of the

relevant information will alréady have been acquired
through interviews with the parental figures,
interviews with the child sensitizes one to the
world through the child's point\of view. One

learns what is important to that child (Westman, 1979).

It'is important to accebt the uniqueness of‘each child's
peréona]ity and background, to listen and discover the child's
emotions, fantasies, urgés and interests, to understand what
the child is saying, the goals of his/her behaviour, the true
meaning of his/her assertions, to evaluate conflict wishes

and to deal with the ambivalences towards the parents as well
as his guilt or conflicts about expressing his true feelings

(Westman,\1979; Rosen and Abramovitz, 1975).

Jenkins (1977) proposes that the significant questions to ask
are: To whom does the child turn when hurt or. in trouble

or has a problem?
In whom does the child confide?
Who does the child trust?

Westman (1979) stresses the need for consultant$—to be sensitive.
to the issues and needs that are important to the child and

aware of each child's unique personality and background.
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(iii) Longitudinal and current school observations

are an important source of collateral observation
from parents and teachers and provide crucial

.information about the child's capabiiity with
school and classroom situations and peer

relationships.

(iv)  Psychological and educational achievement testing

may be used selectively when there are specific
queries that require further investigation and
indicate possible specific needs of the child which
need to be considered. There is definitely no
basis for which to test these areas routinely
(Solow and Adams, 1977) and when required should
be used as an adjunct to the basic direct interview

technique only.

(v) Medical evaluations again are not required routinely

but are indicated when a potential problem presents

itself.

The Parent-child, Child-parent relationship and interaction

Because of the tremendous inconsistencies one if faced with

by distorted information from competing parents, co]lateﬁal
evidence from family, friends, neighbours, school doctors and
SO dn is often very useful to p]ake the parent's_reports in
context gnd perspective. Another useful method for the cross-
checking of historica1 data is by making use of life-line

charts with parents.

Interview techniques are used to assess the parents' capacity

- and disposition to give the child love, affection and guidance

(Foéter & Freed, 1973-74) and to meet the child's developmental
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“needs from dependency throuah the individuation/separation
stages of deVe]opment from‘thé personal and family history
of each parent. It is—also necessary to understand clearly
the parentsf motive for wanting custody/access which should

never be taken at face value. This is also assessed.

An important source of information on this relationship is
the observations that are made of 'actual parent-child’

interactions.

McDermott et al., (1978) devised a parent-child interaction
test to measure the child's attachment to the pareht. They
filmed and observed parents working together with their
children on set tasks appropriate to the age of the child and

evaluated them on two sets of interactional dimensions.

(1) The child's attachment to the parent was measured
by the degree of comfort, initiative, spontaneous
fantasy, expressions, range of feelings and

separation behaviour he/she exhibited and

(2) the parents'’ attachment to the child was measured
by their empathy, sensitivity, discipline, guidance,
consistency, patience, intellectual stimulation,
facilitation of emotional expression and spontaneity,

physical closeness, encouragement and acceptance.

——

Aséessing family members in structured settings tends to induce
| anxiety resulting in distorted behaviour already complicated
by the stress 1nduéed'byvthe divorce procedure. Swerdlow (1978)
pdints to the unnatural and strained nature of the situation.

“McDermott et al., (1978) talk about the possible staged

performance that might result.
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Rosen and Abramovitz (1975) sﬁjgest that, ideally, observation
of the parent-child dyad should take place in the home
environment‘of each parent. Thé merits of thiévare that they
provide a second opinion either confirming or contradicting |
the already available information or evaluation. They may |
provide a cue as to where the investigations should focus and
as a method of reducing the parent-child relationship to close

scrutiny.

Family System

This assessment is based largely on direct observations of
these interactions with the family system as a whole or as

sub units thereof for both potential custodial parents.

Bentonim and. Gilmour (1981) describe a process .of assessment .

of the family system in a variety of combinations working on

 tasks set by the consultant to foster interaction in .a clinical

setting in which one member of the evaluation team remains with
the family while the consultant observes behind a one-way

mirror.
What is assessed includes:

(1) the 'surface action' or "characteristic pattern
of interaction which normally nurtures and socializes

the members of a family or system through adequate

——

communication, atmosphere, parenting, affective
status, boundary integrity and decision making in

relation to the outside world" (p.68).
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(2) Attachment behavieur, nature of relationship and
parental competence, insight, 1imit :setting,

separation and reunion and stranger reaction.

(3) Non-verbal behaviour of the children involved
with play material and each other and adults in

the family.

They felt that stress aroused enabled clear enactment of
adaptjve behaviour but agreed with McDermott et al. (1978)
that such struCtﬁred observations may well be distorting the
picture fhrough great]y heightened anxiety and stress, thus

making it difficu]f to interpret.

The Child Social and Community‘System

Both interviews, and home, school and such visits would
provide thelinformation in both potential environments against

which the child's needs could be measured.

EVALUATION

This stage consists of 3 specific tasks.

(1) The synthesis.of all the information into a
formulation aﬁd understanding of the child within
Hié_socia] context, from which opinions és to the
needs of the child and the potential of each

reconstituted home are based. .

om———

(2) .The formulation of a life-plan or recommendations
involves ‘the prediction of the effect that certain
factors will have on the development of the child
(McDermott, et al., 1978). This involves the

weighing up of the available alternatives and



-135-

‘ assessing prioritfes based upon certain criteria
which determine their detrimental and beneficial
effects on fhe child (Westman, 1979). Rosen and
Abramowitz (1975), emphasize the need to recognize
the relative merits and demerits of each party
relative to the needs of the child, bearing in
mind that very seldom do all the merits lie with

one and none with the other party.

.Once this knowledge has béen gathered tdgether evaluation
requires that the consultant needs to be able to measure it
up against a solid basic knowledge of the stages of develop-
ment of childhood and the needs and the ideal role of the
primary caretaker at éach stage which will enhanée the
development of the child into a socially -competent, respon-
sible, secure adult. Each stage must be qpproached from the
cognitive, embtiona], social, intellectual and behavioural

points of view.

Briefly summarised below, based largely on a model set out
by Westman (1979), are the tasks that are required to be

mastered by the child at each stage of his development and

the prevailing qualities required to encourage this development.

Infant Stage.

The child at birth is entirely dependent on others for his
survival and to provide all his physical, social, emotional
and intellectual-needs. The most important task to be
mastered is the formation of én.unbroken, continuous and

meaningful primary attachment with a responsive, consistent,
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regular and éVailab1e primdry caregiver who is committed to
his welfare and to provide comfort, re]ieVe-tension,'
}regu]ate his environmental stimu]atié% and interact socfa]]y
with him. (Bowlby, 1951; 1969(a); Rutter, 1972; Goldstein,
et al., 1973; Westman, 1979; Srouffe, 1979). A child may
have more than one attachment figure (Ainsworth, 1979). This
first attachment forms the basis for his later relationships
(Bowlby, 1969(a)). Successful attachment during infancy

précedes successful bonding, which proVides the basis for

later successful social development (Rutter, 1972).

Rutter (1972) considers disturbed interpersonal relationships
. as the single most important jndicator of childhood and adult
psychiatric disorders. He estimates that despite the lack of
conducive evidence there would seem to be a ';en;itive period’
during the first two years of life, during which initial

‘bonding occurs and the later this develops ihé.more difficult

it becomes to achieve.

This close relationship when it i; regular and fe]iable fosters
the development of a sense of confidence, trust and security
(Benedek, 1938; Erikson, 1960). -Where it is inadequate or
frequent]y jnterrupted it becomes fragile and the child becomes
vulnerable (BoW]by, 1969). When the relationship becomes too
intense the child tends to become over secure and self content

and strong exclusive attachments to single individuals tend to

develop which are not socially adaptive (Mead, 1954).

Bowlby (1959) focussed on the role of the mother figure which

he stressed need not necessarily be the biological mother nor,



-137-
in fact, a mother at all but rather a parent or other adult
person who "mothers" or cares for the child on a regular

daily basis. This may 1nc1ude more than one parent or person

(Bowlby, 1969(a)).

The biological connection should not however be lightly
discarded as the parent/child relationship of biological

origin has the highest potential for providing the child's

needs. While dismissing 'maternal instinct' as a generalizable

concepf,'the mother child relationship is.in fact a prdduct of
a whb]e series of physiological feedback mechanisms which,
under 'norma]'_cincumstances ensures the.mother's interest in
her'chi]d from birth which builds up @ 'psycho- phys1olog1ca1'
dependence drawing them into an intimate, mutual need

satisfying relationship (Watson, 1969).

Psycho]ogica1.parenting; however, must be supported over
failed biological parenting (Bentovim and Gilmour, 1981).
‘The research indicates that.the deprivation or loss of this
‘relationship at this stage results in serious compiications
for the child in his development (Rutter, 1972; Hess &
Camara, 1979). The results of this are largely dependent on
the qua]ity of the relationship, the age of the chiid, and
length of separation.. (Srouffe, 1979; Ainsworth, 1979).

This has specific relevance in the area of custedy determina-
tions, as these primary attachments should as far as possible
not be disturbed (Antonucci, 1976). Loss 1n.ear1y life has
been 1inked with depression and suicide in adult life,, and

more subtle and complex forms of vulnerability in the child
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to certain stres;es_Whith may .become manifest in later life,
whgn these individuals attempt to establish adult roles or

engage in parenting themse) ves (Srouffe, 1979).

The American Orthopsychiatric Association passed a 'position
statementf by a_97% méjority Vote on the importance, in
decisions about child custody, of the actual existence of .
deep bonds of mutual attachment such‘as normally grow out of

parent-child and child-parent relationships (Jenkins, 1977).

Toddlers (18 months to 3% years).

This is the stage Qhere the child starts moQing around and
attempts to master the task of self control, gaining an
awareness of himseif as separate from the outside world.
Venturing out from his familiar and secure base.to cope with
unfamiliar environmental hazards, he Qains a sense of self-
confidence. This éorﬁesponds to Eriksonfs stage of autonomy

vs. shame and doubt.

At this stage the child needs a trusted adult to.be available
to selectively protecf and expose him to a widening world. ”
Supervised freedom réqufres frustrations, however, from limit
setting to enable a familiarity with the constraints of both

physical and group reality.

This is a difficult (and mutually ambivalent) period requiring

e

the facilitation by.the parent of the process of individuation.

Early Childhood 3% - 4 .years.

The child at this stage needs to individuate and experience
~separation from primary .attachment figures .(Bowlby, 1979).
Children are now able to carry an interha1 image of these

figures thus allowing separation to occur.



-139-
Sexua] 1dentificqtion.déve]ops and mode]s of both éexes become
important. . There is also a tremendous amount of .physical
enérgy that needs to be given thé opportunity for expression
so that large open ‘spaces need to be proVided or made available.
The active participation with fantasy requires the parents to
help the child distinguish between often frightening fantasies,

reality and action.

Although the child is still very egocentric, group experiences
‘become 1mportént Tearning grounds where,'throughAconfrontétions
resulting ffom rivalry for the exclusive attention of adults or
toys, a sense of sharing and friendship is developed, and
through play social and. cultural patterns are discovered and

practiced.

The peer group provides the opportqnity to discover and identify
their‘status and .social identffy'outéide'of the home, thus
expanding self concept and differentiation from the family,
‘subordihating self interest and becoming sensitive to group

approval and developing a "we feeling" (Westman, 1979).

This stage corresponds to the play age where ‘the child struggles
between 'initiative vs. guilt' (Erikson, 1960). The parental
role here requires the facilitation of this individuation,
provision of models of both sexes, opportunities .for peer play
and physical and emotional self expression as well as to provide
routines to gain a sense of regularity and anticipation of
events (Westman, 1979) and.provide firm support and.c]ear rules
and values in order to faci]ifate management .of impulses -

Srouffe, 1979).
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Middle Childhood 5 - 8-years

The school age of industry vs. inferiority (Erikson, 1960)
follows the development of cognitive judgemental and métof
function to the point where the child can take greater personal
responsibility for himself in the neighbourhood aﬁd school
where he needs to establish his place. Models are now
assimilated and idealized and peer groups become the important
socializing institution where techniques of sociability, self
-assertion, competition and co-operation are*]eérned and
sensitivity to the expectations, censure and-approVa] of the

groups provides a sense of values and standards.

Although attachment behaviour continues as a dominant strand
in the child's life, it is weakened as emotional support is

increasingly provided by the peer group .(Bowlby, 1967(a)).

The parental role here is one of facilitating peer group
~interaction and recognizing and encouraging his physical,
intellectual and social effects. 'The\re1evance that this

{ knowledge has for custody.determination is the néed to consider
the impbrtance of continuity for the child of his peer group
relationships in the neighbourhood, schoo1:and other activities,

his close attachment'figunes and adult models.

Late Childhood 9 - 13 years

This is seen as an important stage by Westman {1979), which

he calls culmination of childhood. It is the stage in which
rules and Taws of society are mastered anq confidence and

" leadership experiences are gained. This enables them to Toosen

the emotional ties from their parents' control often in the
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form of revolting and testing the adult ro]el.
The greatest need of parents at this stage .is to recognize
their seniority in childhood and facilitate their integration

with peer groups. Often at this stage there is a felt need

by the child to initiate contact with an adult friend.

Adolescence 13 - adult

This is ideally a time to devote to perfecting physical,
social and intellectual skills fto explore ideas, ideals,
roles, beliefs, theories, commitments and all sorts of possi-
Bilities at the level of thought" (ibid, p.128). The thought
process is still very egopentric. fbecenteringf occurs
through interactfon with the peer group and the acquisition of
responsibilities. Attachments to the parents at this stage is
subordinate to that of peers and sexual attachments extend the

“picture. (Bowlby, 1969(a)).

This is the stage of identity vs. identity diffusion (Erikson,
1960). The parentsf role is that of providing the adolescent
with the opportunity to-expand his personal skills and'resources
in the preparation for assuming responsibilities for others,

which serves to refine his sense of identity and self-esteem.

In general terms therefore, fparenting required for healthy
personality development seems to consist largely of a willingness
to assist and enjoy the normal maturation oan.EE%ld“...and...
fwhere a parent views the situation from a chi]dfs standpoint,
and understands what is needed, no serious distortion follows,

regardless of child rearing techniques employed" (Westman, 1979,

p.114).
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ﬁPsycho]ogicq] parents want their.chi]dren and are able
to care for their needs. They provide support,
stimu]ation,'guidanée and.limits. They take care of
their childrenfs physical well-being. Théy help the
children master their instinctual urges, provide the
chi]dren with a motive for 1nc0rpora£ing a moral -
conscience and concern for the rights‘and feelings of
others, and with models for identification. They =
value the children as members of the family and_aé

/
individuals in their own rights.

iPsycho]ogica] parents recognize the importance of
affirming their chi]drenfs intrinsic loyalty ties to
both parents, they encourage as pcsitive contact as
possible with the non-custodial parent. TheyAdo not
use their children to further their own aims; . td seek
revenge on the other parent; to juétify_their own
position; to serve as a mediator between parents; to
parentify children into eﬁotiona]]y caring for them or
takihg on the primary responsibility for other children;
to scapegoat children for the marital failure or
personal thappiness, Psychological parents encourage
their chi]drenfs connectedness with grandparents and
extended family on both sfdes. They are willing to
"acknowledge»their own contribution to the family prob-
- lems. They allow their children to express genuine
feelings even»if thege feelings may be painful to the
‘ parents._'Psychological parents accept the responsi-

bility for being parents and expect some féir consid-
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eration from their children for their efforts,
neither infantalizing them into fixed dependent
" positions, nor parentifying them into roles that v.
- surpass theif éapabilities. Nor dd psychological -

parents want custody in drder to force an |
unwil]ihg spouse to stay in the marriage; to

secure financial aids; or to replace another child -

lost by death or separation (Musetto, 1978, p.63-64).

The contextual appfoach views tﬁe child in a social and cultural
context. From early in its deve]opment the child becomes
attached to more than one significént object figure, these

' inc]udé the rest of the family, sib]ings,'grandparents‘and
extended family, péers and other sfgnificant adults, and later
to groups, schools, ideas, beliefs, prejudices and things like
the home, motor car, neighbourhood and tcwns. For the child
the removal of any df these to a greater or lesser extent
entai]s.a sense of loss of attachment for the child. In
decisions of cdstody, although thekétrength of the attachment
bond_Between the parents and the child should be a major con- -
sideration, the continued access of the child to as many of
their attachment objects as possible needs to be considered

(Krasner, et al., 1976).

Caldwell has identified 15 optional child rearing environmental

experiences which could be used as another measure against which

. assessments could be made. These are:

"l. Gratification of physical needs and providing for

‘the health and safety of the child.

2. A high frequency of adult contact, preferably with

both sexes and with a small number of aduTts,
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A positive emotional climate permeated with trust

and with assurance to the child that the parents

will be there when the child needs them.

Recognition and acceptance of individual differences

in children by significant aduTts;

An optimal Tevel and pattern of need gratification
which is not too much, nor too little, not too
immediate, nor too late. This includes opportunities

for joy, group contact, quiet and solitary reflection.

Variation within patterned sensory and informational

jnputs that are neither too strong nor too weak.

People who love and support a child and provide cues

regarding appropriate behaviour and their adult values.

Limitéd restrictions on a child's exploratory behaviour

to avoid.snuffing out curiosity.

A rich and varied cultural experience based upon.family

background and each individual's heritage.

Careful organization of physical and temporal environ-
ment so that a child can develop expectancies and
predictability in order to provide a cognitive map

through which children can interpret space and time.

Simple play materials to facilitate the development

~and coordination of sensory-motor processes. Someone

also needs to invest the toys with value, for example, -
a boy who says "I don't have anything to play with"
may pick up a toy that his mother has handled and
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indirectly suggested he use.

12. Gradual exposure to and participation in the world of
work not as a passive recipient but as an active

contributor.

13. Opportunities to share talents and skills without
destructive criticism. Adults must control
- destructive peer criticism, for example, Taughing at

mistakes and teasing each other.

14. Overlap between different environments in which the
child is expected to function, for example, between
home and day care centre by interaction between parents

and staff.

15. Aduits who find children to be satisfying and
rewarding."

(Westman, 1979, p.124).

Probably the MOst important guideline tc be held in mind is
the 6ne that would seem the most obvious and that is that each
individual child is unique as is each family system, so that

minimum use should be made of general principles per se.

_ Here again the advantage is clear at this stage of a team

approach in which a combination of mental health professionals
contribute their views before evaluation is finalized, thus

contributing a variety of perspectives.

The Interpretive Process

The third task is the interpretive process. Warner and Elliott
(1979) insist that once fina]]y decided, the findings and

recommendations, with reasons, be conveyed to each parent.
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0'Shea and Connery (]980).see this as a stage.at which

a further opportunity for a mediated settlement can be proﬁided.

Both.the-above'adthors, and Bentovim and Gilmour (1981) seé.
the need to share with the parent$, individually and invline
with the principles of confidentiality, the rationale for the
recommendation and the difficufties that exist with each in

~ their relationships with the child.

Warner and Elliott (1979)’suggest that the parent not being
.recommended for custody be told first in order to prevent him

being told in a destructive way by another.
The role of the consultant is one of

(a) understanding the experience of loss of primary
caretaking responsibility over a child's life
on a day to day basis and loss of self-esteem

in the parent,
(b) confronting and
(c) permitting the grieving process to begin,

" but where this is not possible, to relinquish the wish to help
‘as the parent may need more.time to accept this decisipn. The
sense of loss may also be expressed through anger often
directed at the consultant who is required in this instance to
"mainfain cognitive awareness of the parentsf positibn as one
that defends the parent against hurt. Evaluators who mis-
understand this communication are likely to be drawn into a

debate around the adequacy.of the team or evaluator" (p.380).

\

~This is a difficult, painful and intense experience for
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consultants who, ifﬂjnéxperiented, might be tempted to revise

A their conclusions as a“defence reaction to the sadness they

share with the parent rather than as a consideration for the

psychological needs of the children.

Evaluation also requires the provision for continuing super-

vision and support for the children and families.

Report Writing

General Apprbéch

The purpose of the report is to communicate clearly to the

court or attorneys the honest opinion of the expert, based

on his knowledge and his 1n9estigat10n. It must proVide all
the relevant material required by the lawyers in order to

conduct an appropriate examination and cross examination

- (Watson, 1969).

In order for it to make a constructive contribution it should

'be-clearly understandable, accurate, logical and modest

(Gibbens, no date). Bradbrook (1971) has criticized the use
of 'impractical, formalized double talk' and Nichols (1980)
reports on thé-tendencyvof experts unfamf]iar with the coUrt
to produce technicai reports, poorly understood by 1ay.readers

which do not answer the legal questions raised. Fredericks

(1975) suggests that ideally, reports sheuld make minimal use

of technical 1anguége or vague terms, they should be clear and
concise and should have no room for. 'guesswork or interpreta-
tions by others. Both Gibbens (n.d.) and Nichols (1980)

stressed the need to express any doubt felt.:
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3.4.2. Form and Length |

Gibbens puts it succinctly by stating that the recommendations
or opinions form the heart of the report and a]] that precedes

them demonstrates that they are rat1ona1
The following format has been found to be useful:

1. Introduction includes:

(a) the circumstances of the dispute

(b} the conditions of appointment -

(c) what investigations consisted of - interviews v
with whom, observations of what and where,,

affidavits.

(d) the criteria of féentra] issues' that need
to be considered which would include the
specific question as posed by the refef%a]
source which inevitably includes the ffitnessf

or 'unfitness' of the parents.

(e) the problems encountered in the process of
~ the investigations hostility, limited access,

limited time.

2. The next section provides the background data to the

- dispute. Here the lighlight of
(a) the perscnai history of each contesting adult,
(b) their courtship, marital and family history and

(c) the personal and social history of the child,

are succinctly présented.
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. 3. This section deals with the formulation or assessment

- of the 'central-issues' that require consideration,

‘which includes
-(a) the issues and allegations raised by both
~ parties, such as neglect, poor mothering,

caretaking, abuse and so on, and

~(b) isﬁues considered central by the consultant
| based on his understanding of the case and ’
knowledge of the child's deVe]opmenta] needs,
in terms-of‘current and projected marital,

family and social circumstances.

4. Opinion and Recommendations answer the questions

posed in the brief and correspond to thé formuiation
of a2 Tife plan forlthe child. Recommendations may
bé definite and specific, and may suggest alternative
possibilities. Rosen and Abramovitz (1975) specify
~ the need to carefully specify custody énd access
arrangements as rulings of freasonab]e accessf are

vague and may lead to endless abuse.

- There would seem to be two general principles to which to

adhere:

(a) to be able to substantiate all statements by

reliable factual data and

(b) to be able to back up all conclusions drawn by
- a sound knowledge of .the psychological field.
Gibbens states that Judges want to know the basis

- for opinions.
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5. The final section may raise'qyestioné aﬁdvpkoblems

which might not havefbeen answered and may suggest
further observations or information which would
~reduce or support the consultant's confidence in

his expressed opinion (Fredericks, 1975).

3.4.3 Confidentiality

A contentious issue is that of confidentiality and whether
information regarding the child should be withheld from parents
and whether information regarding parent should be withheld

from the other parent.

Solow and Adams (1977) recommends that findings.regarding parents
should be withhe]d from the other in order to preVent the misuse
of jnformétion by the parties and in order to allow greater self
revealing. They felt, however, that information regarding the:
child should be given to parents as this obvious break of
.confidentia1ity would be greatly outweighed by potential
increased awareness and understanding by parents for the Childfs

needs.

Westman (1979), on the other hand, feels the need to protect the
~ privacy and confidentiality of the child and family and to deal
with sensitivity to generational differences in needs and

interests.

Gibbens suggests that this issue be dealt with by carefully
considering the impact of the report on the family. It is
important to consider whether the report is fair or whether

anyone could be resentful or surprised by some of the information
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(e.q. discovery of illegitimacy) which might create further
problems for the family. He suggests that very sensitive.

issues be marked as confidential.

Rosen and Abramovitz (1975) stress the need for a balanced

representatioh of the situation which is neVer 'black or white'.
They also see the need to set the report out in such a way as.

to lessen the blow for the parent who loses custody.

Ideally reports should be handed to the lawyer appointed to
the child, the court and the contesting parents, all of whom
should be at liberty to question the validity of the findings

expressed.

Again it is important that, once the opinion of the expert is

known, a further opportunity be_provided for a settlement to

be reached by the competing parties on the basis of the report.
One spouse may be sufficiently assured.by thé other spousefs |
fitness as a parent that they can at this stage accept custody
being granfed tovthem. The assessment made‘of them és a fit
parent may be sufficiently face-saving as to allow settlement

to proceed on a more practical basis.

‘The Expert Witness in Court

The tendency for mental health professionals to avoid court-

work in which their methods, opinions and conclusions are

disputed and challenged has been recognized (Derdeyn, 1975;

0'Shea and Connery, 1980).

- As a result many avoid taking a definite stand by asserting

that the data was inconclusive, or providing an opinion so

guarded, focussing on irrelevant aspects and providing such

“impractical solutions as to render their opinions useless for
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the purpose of assisting the Court (Benedek and Benedek, 1972).

Clearly, in view of the'vulherabi]ity of the consultants to
bias within the adversary system as well as the ineVitab]e
subjectiVity of suchvassessments; the.need to‘subject fﬁe
eXpert's fopinion eQidencef to the critical analysis of cross
examination is central to due process of law (Duquette, 1978).
It pfovides the consultant with opportunity to specify fthe
criteria used, the definitions thereof, the academic ratiOné]e
| for selecting them, the reliability and validity of the
evaluation, the safeguards against bias and unjustified -
vsubjectivity, and the best method for interpreting and ‘
communicating the data" (Woody, 1978, p.86). It is therefore

a safeguard against unquestioned, automatically adopted opinion
| of someone who could otherwise develop into a very powerful

expert (Duquette, 1978).

The Court has criticized experts for defensive and argumentative
attitqdes in court (Selzer and Benedek, 1965; Stock vs. Stock,
1981). Unfortunately, however, experience.has shown that while
direct examination by the fsupporfedf counsel tends to be gentle
and kind and designed to“supporf the opinion reached, the opposing
counsel attémpts to strike, probe and penetrate into the areas

not covered in order to uncover blind Spots and generally discredit
thg expert's evidence (Bernstein, 1977), a process which is

aggressively threatening for any expert.

kvery ofteh, persons approached to provide expert opinion have
little experience or knowledge of the judicial process that must

be followed.



 In South Africa, the-norma]‘proéédure WOu]d‘seem to be thét

once the report has clarified towards whom the opinion of the
expert leans, he becomes a witnéés for that side and then

relies on that parehtf; counsel to represent what he has

assessed to be the besf interests of the child and family to |
the Court. The diéadVantages of this system have been previously

discussed (Section 5.1.2).

Ideally the child would be represented by an.independenf attorney
whose role it is to coordinate and present the case ensuring the
"~ - protection df fhe child's best interests. Nhatev;r,the system,

~ however, the primary aim is clearly to present an honest’objective

opinion.

Nichols (1980) offers a set of very practical gpide]ines for

“experts to follow in the Courtrooms. These include:

1. As records used in Court may be kept as exhibits,
copies_rather than originals should be handed in.
* Records shbu]d never be altered, destroyed or
_Qithheld. Nothing forbids the handing in of a
supplementary record in order to correct or

modify a previous repoff.

2.  The expert in the witness‘stand should, after
stating his name and professional address, provide
his credentials qualifying him for expert testimony

- which could include an updated curriculum vitae.
3. He provides a list of do's and don't’s.

(a) Always tell the truth as one falsehood destroys

the cridibility of the testimony (evidence).
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Listen carefully to the ‘question and answer

only what is being asked.

If your answer requires further explanation

in order to place it in proper context; request

}that this be permitted.

Wait to hear the whole question before attempt-

ing to answer.

Do not start to answer before knowing what the

~ answer is going to be. If it is not clear ask

for it to be repeated or clarified so that you

have understood.

It has been suggested that experts avoid attempting to answer

questions outside of their field of knowledge.

(f) 

(g)

(h)

Do not look to counsel for support or guidance

before answering.
Dress neatly and professiona]]y.

Be polite and non-defensive. Brodsky and Robeys

(1972), in Nichols, 1980, observe that inexperienced
pkofessiona]s tend to react to cross examination
with fesentment; anger, confusion and stubbcrness,
and tend to be easily manipulated, while more
experienced professionals tend to remain steady

while conceding minor points. They tend generally

- to accept the need for a thorough review of all

aspects of their contribution (Frederick, 1975).

\
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Benedek and Benedek (1982) suggest that it may be
necessary for experts to cohsider, explore and

even suggest alternative solutions.

(i) - Be prepared to supply information on the cost and:

time taken to date on the investigation.

(i) Do not be thé adegate for either party per se.

- However, Brodsky and Robeys (ibid)deIObserve that
professionals unfamiliar with Court proceedings tend
to provide an objective presentation of clinical
data, while fCourt orientated professionals' aim at
persuasion, teaching. and mild advocacy of their

findings and direct this testimony at the Judge.

(k) Having concluded the examination, the Judge should
| be thanked if he has a]]owed_the consultant to give

evidence out of order.

(1) The expert should not remain to listen to the rest
of the teétimony unless asked to do so by the Court

or attorneys.

On the question of confidentiality the expert finds himself
in a 'catch 22' situation particularly for the therapist who
has been seeing the parent, parents, family or child in

therapy and is subpoenaed to court as a witness to give evidence.

‘Jenkins (1977) adviseé‘that such professionals contact the

Judge concerned and explain that they are not the best possible
source of data for determining child custody and»admit'to any
bias he1d, and if neCeSsaryvarrange for ﬁore useful investigations_'

to be undertaken.
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Costs need to be assessed on actual time spent in investfgating,
evaluating, reporting and courtroom time based on regular

private practice fees (Nichols, 1980).

The reluctance expreSsed by lawyers to refer clients to private

couﬁsellors and consultants (Selzer and Benedek, 1972), could be
largely overcome if clinicians were engaged by the Court.v This

would in addition open the services to all sectors of the

public (Rosen, 1978).

Training

Felner and Farber (1980) recognize that if social science and
Iega] professionais are to work tpgether constructively for the
best interests of the families in divorce and to develop a social
policy for the settlement of custody and éccess issues they
should first of all gain a clearer understanding of each other's

operating paradigms and goals.

Much as the Tegal professional needs to familiarize himself with

the psychological and social aspects of custody/access disputes,
- s0 too the bsycho]ogica] consultant, giveh the complexity of his
role, needs apprecpriate training, including academic knowledge in
child custody in general, and practical familiarity with the working
of the legal System which relates to children and families in
specific, as we]i as éome understanding about general legal issues

and values.

Over and above thev1ega1 6rientation there is a need to cbpe
with the specific'émotiona1 demands of'this work (Derdeyn, 1975),
"as wellvas tb understand the possible inf]uénce of personal/
professional chqracteristics and values on thé evaluation p}ocess
itself. This aspect of_training can only really be achieved

through experience with close supervision.
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CHAPTER 6

The previous chapters have stressed the need of the child

for continued contact with both parehts as an’importéht
determinant in their hea]thy emotional development. We

know hdwéver that conflict does not end with the divorce

and that such contrast provides a fconvenient vehicle for

the expression of post marital malice' (Weiss, 1977) which

is disruptive to family re]ationships and causes, debiTitating

~ loyalty conflicts for the child. Jacobson (1978) stétes that
60% of such exchanges betWeen parents involve conflict. Wé

are also aware that even when'contaét with one parent is severed

hostility is not necessarily terminated.

This chapter examines the need for post divorce interventions
as a way of helping both parents and éhi]dren resolve their
conflicts and feelings relating to the separation and loss. It
-defihes the goals, forms of intervention and the role played

by counsel]ors: Also considered are the various ways in which

- communities could facilitate post divorce adjustment by families.

Post Divorce Counseiling

The need for counselling after divorce

In terms of the-true_Chi]d Advocacy hode], formulation, opinion
and referrals need follow-up by case manageré who provide
support fdf the family and supervision of the broposed life plan
(westman,_1979). This service corresponds to the fourth éfagé

of the CAU program as described by 0'Shea and Connery (1980).
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'Such follow-up recognize; that problems arise and adjustments
need to be made by families in the post divorce period which require
both time and support. It also recognizes that many couples are
not, for many reasons,'able to resolve the divorce experience and
thus become involved in post divorce ‘angerism’, descr{bed'by'
Elkin (1977, p.56), as "a destructive mixture of deep-seated
unresolved anger, dependency, anxiety, fear and at times.a. -
degree of irrationality, and an inability to set aﬁide the anger.
long enough to do what is necessary for the best interest of all
concerned, particularly fhe children". This becomes the scurce
of distress and suffering for both the parents and the children
concerned. The followup therefore also serves thé purpose of
assessing and distinguishing between.families who have not,
through divorce, been able to resﬁ]ve their conflict, and use

the Courts to punish each other and support their polarized
positions, and those for whom changes in arrangements need to

be made.

It further recognizes that the unnecessary removal and transplanting
of children should be discouraged (Finlay and Gold, 1971; Jehkins,

- 1977).

Many of the painful sequelae of divorce can be greatly reduced
' by the provision of a counselling service which helps parents to
understand and cooperate with the terms of the agreement and to

promote growth and emotiohal health of the restructured families.

Rosen'(1978)‘f0und, in a Canadian study of post divorce families,
that the presence of emotional support, practical advice and
guidance'during the stressful beriod immediately foliowing divorce, '
made a considerable differénce to the single parent's ability to

cope with the many demands made by their new role.
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“fhe reason and justifications, goal aﬁd procedures proposed
by various workers in the Tield have evolved from.clinicél
ekperfence and obser#ations ovef the years. The findings
of two prominent contfibutors in the field, Elkin (1977),
the Director of Family Counselling Ser;ice, Conci]iatién Couft,
Los Angeles (which helped over 300 families during its first
three years of.service) and Walierstein ahd Kelley who have
worked with 60 families and 131 children over a period of five
years at the Children of Divorce Project in Ca]ifornia, are

combined and summarized on the basis of common views expressed.

The need for post divorce counselling has been justified by the
following observations which are central to the development of

any post divorce program.

(1) “The divorce experience does not stop with the final
decree....more important than the legal divorce is
the emotionai divorce, (Elkin, 1977, p.55). The
divorce experfence shares with death a deep sense of
loss %or Both parents énd children which requires a
brocess of ﬁourning by the family members. When this
fails to occur, neitherAthe children nor the parents

are able to 'let go' of the pre-divorce family.

(2) Although the marital relationship is terminated,

parents continue to be parents to their children.

(3) The way children cope with the divorce experience will
depend on the divorce process and the way the parents
cope with this experience both as individuals and as

parents.'
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(4) The immediate post divorce separationvperiod, when
the impetus and direction for change is strongest,
seems the most effective time to provide the
opportunity for intervention efforts which focus
on the parental re]ationship with the chf]d and

the sﬁousa] relationship.

(5) Divorce, as in any crisis, conétitutes a process of

| disorganization and reorganization in which the
'original families are dissolved and re-structured:
in the.form of new and separate families of the father
and the mother. 01d relationships are never ended but

merely changed.

Grote and Weinstein (1977) put it succinctly. “A post
divorce family is étill a family, and avfamily by any definition
is a unit of intimate interpendent relationship. Even though
the man and the woman are no longer husband and wife, fhey are
still, and must be, mutually dependent upon one another, in
very special wéys as father and mother to their children. This
mutual dependence is shared in turn by the children in their
relationship with their parents, and the whole unit of inter-
dependent relationship is péychologica]ly irreducible and
inseparable. The reality of this interdependence is thus the
ground of either continued pain, bitterness, hostility and
resultant courtroom bdtt]es, or it is the ground for acceptance

and regenération“, p.46.

The Goals

The general goals of such services are therefore:
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To help the parents arrive at a‘mutually acceptable
working setf]emeht. The Los Angeles Conciliation

Court incorporates the mutually acceptable decisions
into a written agreement (see Appendix II; Elkin, |

1977, p.59).

To open up channels of communication that may be

blocked by unresolved anger.

To assess at what level the parents are still
emotionally married and work through the mourning
process with them in order to achieve detachment

and reduce or eliminate the suffering and distress.

To help the parents separate the spousal and parental
issues and recognize that their roles as parents are

forever,

Help the parent become aware of the impact their
conflict may have on their children and provide

information regarding the developmental and psycho-

logical needs of their children and the type of .

symptoms that may develop which might indicate the

need for professional help.

Provide the opportunity for children to express and
resolve their feelings and learn constructive ways

of coping with problems.

- To refer to more appropriate sources where necessary.
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Children responses to the divorce experience

Benedek and Benedek (1929) stress that divorce related
problems are not necessarily symptomatic of serious mental
illness, although they may become forerunners for such

emotional disturbances as depression and anxiety at a later

-~ stage.

Despite adequate support there is an inevitable period of

'normal’ or expected stress and adjustment for both the

parents and the child which is not indicative of pathoTbgy

and simply has to run its codrse over time. For the purpose

of counselling, therefore, it is important to recognize what

is expecfed and what is patho]dgica] behaviour. Wallerstein and
Kelley have Tooked at non clinical populations and made an in
depth study of what they considered normal responses of children
to the divorce experience at different stages of development.

These are briefly summarised.

The pre-school children tend to use denial extensively as a way
of coping with the separation. Regression, confusion,
irritébi]ity and anxiety was also often observed (Wallerstein

and Kelley, 1975).

The children in early latency tend to suffer openly. HNo longer

able to use'dehia] effectively they tended to become distressed,
fmmobi]ized and vulnerable to regression. They evidenced sadness,
grieving, fear of the present and future situation, they felt
deprived and became excessively demanding, experienced a strong
sense of loss for the nbn-custodia], absent parent, to whom they
had difficulty expressing anger openly, but became angry towards

the custodial parent (usua1]y_the mother), or displaced this
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anger on peers, sib]ings and the schoo]. They held strong

reconciliation fantasies (Wallerstein and Kelley, 1975-76).

The later ]atehcy'aﬁd»bfé;édoiescent children being more

mature clearly recognized the reality of the sftuation:j_They‘
actively attempted to master their conflicts and fears and to
gain control of the disorder in their 1ivés.v Courage,

bravado, seeking supporf from others and.increased activity

-were evidenced as means of dealing with their fee]ingé of 1oss,i-
rejection-and loneliness. The single clearly distinguished
feé]ing in this group was focussed and clearly expressed anger
towards both parents together with realistically based fears

(Wallerstein and Kelley, 1975; 1976).

The Adolescents felt the hurried need to achieve independence

in a shortened time with an insecure home base and changing
parental roles and little control and guidance. They felt
vulnerable to their own sexua] and aggressive impulses, anxious
about parentsf sexuality and sexual and marital issues generaily.
The diyorce ekaggerated their already felt sense of loss as a
result of their appropriate moving away from family and child-
hood. Anger was a common response and loyalty conflicts were
apparent as parents turned to them for supporf. Many gained
greater maturity and sense of responsibility (Wallerstein and

Kelley, 1974; 1980).

Gardner (1976).sugge$ts that children should only be referred for
psychotherapy when it is clear that social relationships have
become dysfunctional. Ordinarily, preventative counselling should
be used tc aid the process of resolution. For adults too, the

need is not to effect major personality changes but to provide



6.4

-164-~
brief, readily available, versati]e,'goal directed, problem

orientated, educational, advisory and suppartive counselling.

InterVentioh-Progfam Models

_ Benedek and Benedek (1977 (a)) proposed a broad comprehensive

model including a multi-disciplinary staff to provide specific
divorce related education, individual, conjoint and family

interviews, small didactic groups which make use of films,

videotapes and other stimuli and educational‘material, directed

counselling and short term group therapy. They promote the
involvement of all fami]y members as the need arises and provide
for referrals to such outside sources as long term psychotherapy
and self-help groups and other community services. They inc]Ude
in their program the task of training and educating judges,

attorneys, behavioural scientist and students.

Workers in the field have drawn largely on crisis intervention
theory directed towards the resolution of conflict, as the basic
approach, on the assumption that divorce constitutes a time
limited cr{sis'in the life of the chi]d‘and his parents in which
adaptive and cdping mechaniéms are in disarray and the adults'

capacity to parent is diminished. This has been combined with

attachment, loss and mourning, cognitive, behavioural, educational,

family and group theory.

The optimum peridd for intervention was estimated by Wallerstein

and Kelley (1977(2)) to be between one month and six months

. following parental separaticn. Prior to this, the state of initial

shock and denial of the individuals rendered intervention
iheffective, and beyond this period symptomatic behaviour and
parent child allegiances are often already consolidated and

strongly defended and it is unnecessary to extend the state of

confusion and suffering.
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Assessment for counselling

A1l programs begin with the ﬁecessary diagnostic, evaluative
interview upon which the intervention strategies specific.to
the individual needs of the family are based and planned. Even
for chi]drenfs groups it has been suggested that leade}s have
some basic information regarding the environmental context of

the child (Sonnenstein - Schneider and Baird (1980).

Wallerstein and Kelley base their planning of intervéntion
strategies on an assessment prdcess which encompasses Jthe
childfs overall response, including capacities and strengths
in the child and his environment, as well as indications of

difficulties and vulnerabilities® (p.25).

The assessment process consists of:

(1) A deve]opmental»assessment based on

(a) a brief deve]opmen;a] history of the child from

the parents,

{b) information about his level ¢f functioning from

the school setting as well as

(c) information obtained from actual observations of

the child.

(2) A divorce specific assessment of the child's specific

- response to the divorce experience based on:

(a) his understanding of the divorce, information

acquired, thoughts and fantasies,
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(b) his emotional affective responses and

defenses used,

(c) the pervasiveness of behavioural responses or

defenses in various setting,

(d) the emergence of new behaviours or 'symptoms’

in response to the separation.

(3) An evaluation of ‘the support Systems available to

the child (or lack thereof), which includes the
current parent-child relationship, sibling, extended

family, school, peer group and other activities.

Thfs information leads to a formulation or understanding of

the interaction of divorce induced stresses with the develop-
meﬁta] and personality achievement of each child which suggeéts
the appropriaté 1e9e1, issues and techniques of intervention
with each family, interventions being child-centered,

relationship-centered or parent-centered.

Individual approach - children

In recognition of the fact that the responses of children to
both the parental separation and intervention strategies are
specifically determined by théir developmental stage, Wallerstein
and Kelley (1977(a); 1977(b)) have developed two models of
intervention with children. One is for younger children in
which the therapist worked intensively with the parents and
another for older children and adolescents who were able to
benefit from briéf_intervention which focussed on reality testing

with an outsider, reassurance and encouragement.
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Preprimary Children below the age of 6 years, are too young

to undérstand and integrate a f0cussed,crisis intervention
approach. These authors found parents to be ideally suited

to the task of providing children of this age with the much
néeded explanations which require frequent repetition and to
observe and interpret their responses to divorce related events.
The child centered intervéntion with parents therefore focussed

on educational and advisory issues:

(1) Teaching parents specific techniques of communication
with children in order to promote the discussion of
divorce and related events so as to enable resolution

and masfery of divorce related feelings.

(2) Advising parents on the handling of divorce related
symptomatic behavioural responses and providing

explanations and support.

(3) Making parents aware of the aspect of their behaviour
which may cause distress and suffering, as with limited

access.

Children in early latency pose different problems as their

immature ego with their ineffective use of denial.and their
awareness of reality make it difficult for.them fo integrate
land discuss this painful experience. There is a need to respect
the defences of this age group, who need to work their stress
out for themselves. The authors found, howevef, that a 'divorce
monologue' by the Counsellor whd “"recounted for the child what
things were like for other 7 year olds whose parents divorced"
;(ibid.'p.33); sharing examﬁles which the Counsellor intuitively

felt corresponded to what the child would be experiencing based
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on the initial assessment, helped the child to work on his

conflict while not threatening his defences.

K

Parenfa] intervention af this level focussed on edutating
the parents as to the presence in the child of strong |
loyalties for both parents and the resulting difficulty of
their forming new relationshkps or accepting substitute

parents at this stage.

Children in 1étéf-iétency and-pre—ado]escence were found to

possess an acute sense of reality, which urged them to validate
their reality testing by.discussions with family outsiders who
were not invoived jn loyalty conflicts, and anger which
complicated their relationship with the parental figureé. They
were able to make use of brief intervention which focussed on
resolving feelings, planning ahead and solving problems. The
focus of intervention with the parents took the form of education

and setting the stage for more productive communication later on.

Children's divorce groups have been enthusiastically advanced

over the past five years as an ideal medium for children as
young as 6 years onwards. The basic principle is that much of

chi]dren learning at this stage occurs in his peer groups. The

- support of a peer group that shares the empathy of a common

reality, in terms of needs, feelings and 1ife experiences, under
the guidance of a trained counsellor, facilitates the sharing
and exploration of feelings and modification of attitudes, so
that chi]dfen are better able to deal with both their divorcé
specific and general developmental problems (Green, 1978;

Sonnenshein-Schneider and Baird, 1980).



-169-

The specific aims of such groups as defined by the various

- authors have been notably similar.

(1) To clarify, recognise and understand feelings

(2)

(3)

(4)

(5)

pertaining to the divorce experience (Wilkinson

& Black, 1977; Green, 1978; Hammond, 1981).

To help the child understand that he is not alone

but that others share his feelings and experiences

(Wilkinson & Black, 1977; Hammond, 1981).

To facilitate interaction and support (Green, 1978)

- and thus provide peer group membership (Sonnenshein-

Schneider & Baird, 1980) to children who at this

time generally feel isolated from friends and fear

rejection from peers (Hammond, 1981).

To provide an opportunity to confront their problems

and to learn new communication and coping skills

- through modelling and behavioural practice (Wilkinson
& B]ack, 1877; Green, 1978; Guerney & Gordon, 1979;,
Hammond, 1981).

To help the latency child gain a realistic perspective
of the divorce situation (Wilkinson & Black, 1977) and

deve]op rational, correct thoughts regarding them-

selves and divorce (Green, 1978; Guerney & Jordan,

1979).

To provide the opportunity for adolescents to clarify
attitudes related to future love and marriage re]atfon-

ships (Hammond, 1981).
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(7) To help children develop a positive self image and
~ broaden their range of interests (Green, 1978;

Guerney and Jordan, 1979).

(8) To help children change their existing negative
behaviour patterns to more positive ways of acting

(Green, 1978).

(9) To provide emotional éUpport and new coping skills
at a time when many adjustments have to be made and
parents are often not available to meet their

children's needs (Guerney & Jordan, 1979).

In the groups described by the above authors, the number of
sessions varied from 6 to 10 and the sessions themselves varied
in length from 20 to 30 minutes for the younger children to

45 minutes for the older groups.

These groups were carefully structured. Each session was

divided info two or threé stages.

-~ (a) The first part of the session consisted of a fun,

warming up, icebreaking activity.

(b) The main part of the session consisted of a stimulus
v attivity'around which discussions were held which

facilitated the sharing of personal feelings and,'

(c) The closing stage tended to consist of a summary of
. what had been learned with evaluation and feedback
by the children, the assignment of homework and, to

end off, the serving of refreshments.

.
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For all groﬁps, the topic for'Qiscussion in the session |

were anchored around concrete stimuli or activities. This
helped the children especially the younger ones to fseef

tbe point being made thus making it more cognitivé]y valuable
tb the children (Sonnenshein-Schneider_and Baird, 19805 and
making the sessions less threatehing for them and facilitating

communication in the groups (Hammond, 1981).

Examples of such activities or stimuli include: puppets,
books, films, videos, drawing material and other creative
materials, games, relevant statements and sentences, role

playing, role rehearsal.

As with all groups the goal and rules such as taking turns to
speak, listening to others speak, the confidentiality of
material and so on were clearly stated and discussed from the

beginning.

Eva]uétion of the program run by Guerney and Jordan (1979)

for 9 to 13 years old indicated that the children enjoyed the
experience and it had helped thém to talk about and understand
different aspects of their experiences. Parents felt that the
children had maintained strict confidentiality énd had shared
relatively little with them. The leaders felt that the children
had been interested and open from the beginning. This they felt

was facilitated by
(a) the empathic‘approach,
(b) content summaries

(c) a few verbal open children who served as models.
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They felt that most had come to terms with their family
situation and were less invalved with active problem solving

than consolidating their position and reviewing gains.

An important point made was that participation of the child

depended on parental motivation to a large extent, which made

it important that parents understand and support the need for

such groups and not feel threatened by them.

Parent-Child centered Interventions

A second focus of intervention was defined by Wallerstein
and Kelley (1977(a)) as the parents' capacity to respand
effectively as parents to their children. The parents'

relationship with the chi]d}is extremely vulnerable to the intra-

- psychic and interpersonal pressures and ambivalence of parents

- when old marital conflicts become installed in restructured

families. Where this occurs and results in the child being
drawn into a continuous; conflictual re]ationship between his

parents, intervention is aimed at

(1) explaining the underlying dynamics of the child's

behaviour to the parents,

(2) consistent and accurately times interpretation and
difficulty in exercising proper parental functions

and

(3) supporting the painful, slow beginning efforts at
; changing and regafning parenting capacity of both
parents. The aim is to disengage'the child from the
marital strugg]es and validate for both parents their

continuing importance to their children.
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This goal can also be a_,c.hieV.ed through family sessions. Both
- Weisfeld and Laser (no Qate) and Baideme et él,,-(1978) proposed
a family therapy model in'whichvthe absent, non-custodial parent,
often ignored or seén.separate1y in the traditional therapy _
process is included. Both Weisfelt and Laser argue that the nbn-
custodial parent as much as the other parenting adults, is an
active participant in the "Corrupt Contact" that facilitate
"neurotic patterns of relating". When left out he alone remains
‘unaware of the changes that are being instituted which -
potentially threatens the progress of therapy and change;
Baideme et al in fact encourage the inclusion of all member§ of
the divorce family system including step-parents and grand-

parents when indicated.

Where family therapy is the intervention of choice and children
need to be included it must be made perfectly clear to them that.
the reconciliation of his parents is not the purpose of the

intervention.

Baideme et al also suggést that two therapists instead of one
would provide a show of strength to the clients and a safe
environment for them. For the therapists it would provide

mutual support.

Baideme et al. used a three stage procedure: a contact stage,
an-evaluative stage and following a commitment by the clients,
a b - 8 session treatment stage. They'worked with the adult

_ pafentalléystem where-possibTe, shifting the focus ffom the
child to the adult re]ationshfp,'encouraging the expression of
hurt and angry feelings to the therapist, attempted to resolve
the conflict and reduce the stress and re-establish the parents

as»effective parental figures to the child.
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Parent Counselling

The manner in which children adapt to their post divorce life

is almost entirely dependent on the manner in which their

parents resolve their disputes and constructively create post

divorce homes and foster a working relationship with each other

and their children.

The fact is that many adults persist in engaging in malevolent
conf]ictua] relationship for sometimes years following the

legal divorce. The reason for this seems to stem from the

“inability of one or both parties to 'let go' of the marriage.

The process'of 'letting go' or ‘decathexis' or ‘detachment’ is

comparable to the mourning process which follows loss thrcugh

death and is necessary in,ordér to separate from the former

marriage (Seagull and Seagull, 1977). The process of divorce
consists of three stages, the stage of disorganisation, the

stage of acceptance and the stage of reorganization (Elkin, 1977}
and it is towards the facilitation of this process that parent-

centered intervention must aim.

Thweatt (1980) has used the attachment model to understand this

process and on which to base a therapeutic approach.

Attachment behaviour is the form of behaviour that keeps people
close to anothér differentiated and preferred person. It develops
and becomés more varied from childhood and is evident throughout
1ife. The permanent loss of»an attached relationship, as ih death,
reéufté in a predictable sequence of behaviour evident in both
chderen (Spitz and Wolf) and adults. The first phaSe of denial

is characterized by a sense of numbness, difficu}ty in accepting
the loss and periodic bursts of tearfulness. This, followed by a

second phase of protest, characterized by attempts to recover the
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lost object and dependency neeqs thoroqgh preoccypation with
past'memories and tensiqn, weepihg and anger. The third phase
“is of despair, characterized by disorganization of normal life
patterns, aimlessness and an inability to see;eny purpose in
life and a general social withdrawa] which is finally followed L
by the detachment phase. This fourth phase is characterized by
a reduction in affective responses and renewed interest in the

present.

The diverce process as with death constitutes the loss of
attachment objects, the spouse, children (for many the non-
custodial fathers), friends, family home, beliefs, values,
fantasies, aspirations and the-process of grieving is similar.
Unlike death, however, the divorce doeé not constitute a complete
and final loss. The.result'in many cases; essentially where the
persons have not themselves instituted divorce proceedings, is
that progress through certain pheses may be prolonged such that

the emotional marriage persists. -

This model has direct implications for brief therapeutic
interventions which correspond expounded by Dreyfus (1975) for

divercing fathers.

In phase 1 of his model the role of the therapist is to
respect the need for denial initially and respond with
support and empathy'and then slowly and gently confronting

this defence.

In phase I1 possible threats of violence or suicide should
be taken seriously and confronted as well as the potentiaT
- consequences. Hospitalization may be necessary, but generally

frequenf'shdrtened periods of support are sufficient in helping
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parents to deal with their emotions of anger, resentment and

anxiety.

In phase III depkessive symptoms may appear but distractions

are possible. The focus of therapy here is on providing
structure and planning, correction of cognitive distortions

and rebuilding and recreation of a social network.

~ In phase IV the parent is able to look at the factors that
contributed to‘thevmalfunctioning of the marriage and to prepare
for future.post?divorce relationships and a role as a single

(or joint) parent.

Dreyfﬁs (1979) stresses the importahce, in Between sessions,
of assigning the pareni tasks re]étéd to particular problems
being encountered in order to reinforce the belief that they
can do something positive themselves, thus accepting some
responsibility for their lives and reducing the possibility of

"a dependency relationship developing.

Coun;e]]ing may also require working with both spouses
(Gardner, 1977, 1978; Fine, 1980). Swerdléw (1578) suggests
that where this is required, each spouse should be assigred a
therapist before conjoint sessions are held. It is suggested
. that new spouses who resent this approach should be helped to
.understand that as long as the emotional/psychological break
has not been made,.the new marriage and children's interests

are clearly compromised.

Granwold and Welch, 1977,'describe a problem orientated seminar
approéch‘iniwhich cognitive - behavioural treatment methodologies
are app]ied to various post-divorce adjustment problems in 1argé

group settings.
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The program included,

(a)

- (b)

(c)

(d)

(e)

A seminar format which, each week, presents a

subject topic

A group process which facilitated the sharing of :
experiences and self-disclosure, brought a
realization of the participantsf commonality with
others, pro?ided the means for vicarious learning
to take place and provided participants with
understanding and support, which functioned as

social reinforcers

A cognitive restructuring process which made use of

- the rational-emotional model of therapy as used by

E1lis, based on the assumption that change can be

brought about by the modification of assumptions

. and expectations or 'cognitive set'. Individuals

~were taught the basic tenets of rational judgement

through instructions, group discussions, homework

assignments and practice.

Modelling and behaviour rehearsal helped the
participants incorporate the desired behavioural
response which was modelled by the leaders,
rehearsed by the participants through the play

situation and feedback in the group.

Homework assignments required the performance of

the behaviour in the natural context to promote

_behavioural transfer and generalization for

highly specific, realistic goals, to which

individuals committed themselves to attempt and
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report back to the group.

Thefapy groups have recently started in Cape Town which
are being run by two social workers in private practice

(Judge and Van Wyk).

Post Divorce Cdmhdnffy-Support Systems

Despite the growing trend in the upsurge in divorce and the
concefn thét goes with it, many coup]es in Western Societies
continue to struggle through this cfisis on their own.‘ Some\
may find support and advice from friends or family, through
counselling or from the few divorce specific groups which have

been established. The majority, however, find themselves with

their full parental responsib8lities to bear, alone and

isolated. Clearly the community has a very significant role

to b]ay here.

Self help'groups

Stack (1976) draws_from cultures from non-industrialized

‘cultures of the world ahd black American culture to illustrate -

support systems of friends and kin, which help parents in
different ways to carry out their parental duties in the midst
of crisis. -She also draws on recent studies which show how,
over recent years, single white American mothers, widowed,
divbrced and separated have formed support networks through

communal groups in which their child caring and emotional

‘burdens are shared on a reciprocal basis.

*Parents without Partners' is an international group which,
through such social activities as rap groups, informal dis-

cussions and conversation, make a very meaningful contribution
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towards post-divorce adjustment by providing single parents

with:

(a) socially acceptable substitutes for some activities

of married life,

(b) potential for new growth and social patterns as coping

strategies are learned,

(c) companionship which neutralizes the solitary character

of divorce,

(d) practical information and advice, moral support from

others in the same situation,

(e} role models for children through planned family
activities and as a result of living with a more

satisfied and coping parent (Benedek and Benedek, 1979).
Several centres exist in Cape Town for single parents including

(1) Parents without Partners, which tends to focus on the
social activities and mutual support-and in overcoming

the loneliness experienced by the parents.

(2) The Divorce Workshop Group in contrast to the Parents
without>Partners focuses on academic interests and the
adjﬁstment to singleness and single parenthood through
regular monthly workshop-type sessions with speakers
and trainers from Life Line and a monthly social

gathering.



5.2

6.1

-180-
(3) The Christopher Robin Residential Hotel provides
-v ~accommodation and cfeche facilities for children
andvparents. Implicit tb fhis arrangement is a

sense of companionship (De la Hunt, 1982).

(4) The very recently formed Cape Town Divorce Workshop
(Short, 1983) has evolved, although at present takes
a more academic approach in the form of lecture

meetings.

(5) Gardner (1977) suggests the need for the support of
the e1der1y in the community, who could at this time
provide the support needed by parents by taking the

role of.parental surrogates for the children.

Schools are ideal resources for providing the need for male

and female models for single parent children (Gardner, 1977).
They are also in an ideal position and rich in potential for
the provision of divorce related education and supportive groups

for both children and their parents (Benedek and Benedek, 1979).

Expekimenta] groups for children have been successfully run by
elementary school counse11ors_(wi]kinson and Bleck, 1577;

Hammond, 1981).

Education Teachers, attorneys, advocates, psychologists,

doctors and others who work so intimately with families,

as well as the general public, clearly need to become aware
and sensitized through education programs to the‘rea1ity and
nature of the prcblems faced by families of divorce (Guerney.

and Gordon, 1979).
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The feeling is that the tremenqogs re;iStance to ta]king.about
divorce, because of its often emotionally unpleasant and
sensitive nature, especfa]]y when chjldren of divorce are
present in class, mustvbe overcome, as it simply denieg under-

standing by peers and support for the child.

‘Books Richard (1981) expressed the need for instruction

booklets for divorcing parents, which contain sensible advice
for parents about children and for children and parents
detailing what could be expected and how they can cope.

There is in f&ct a hoted increase in the quantity df divorce

related literature for all ages coming on the market.

Television with its tremendously powerful potential influence
is an ideal education medium. So far it has tended to exploit
the sensational, unusual and dramatic aspects of divorce

and tends to provide a romantic and often misleading impression.

It should aim at familiarizing adults and children with more

reality based issues relating to the financial, emotional and

social consequences of divorce (Benedek and Benedek, 1979(b))

and how these issues can be constructively dealt with, stressing

the need for a mature. cooperative approach.
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CONCLUSION:

—

This study does not attempt to provide a model which can
simply be incorporated into the present legal structure. It
has provided'a model which seeks rather to meet the needs of

the family.

On the basis of what has been said it is clear that the mental
health professional as an unaligned party has a major role to
play in the determination of marital disso]ution and cnstody/
access disputes. His function is in the prevention of the
establishment of longiasting or pathological consequences which

- -might potentially follow the divorce experience.

His role in this model of dissolution has been indicated in

the following areas in which he should be thoroughly versed.

(1) Orientation - in this area the mental health
professional should be thoroughly familiar with the
background and workings or proceedings of the legal
system within which dissolution and custody/access

determinations take place.

(2) PReconciliation - This area requires an ability to

vork within the brief crisis intervention model, and
to apply conflict resolutidn and problem solving
methods, maintain a neutral stand with either the
couple or family, educate and facilitate the gaining
of Understanding and insight by the family about

their fe]ationships and the process of divorce.
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Mediation - As a newly developing speciality this area

requires specialized training in the divorce and family
mediation process which involves conflict management.
It further requires a knowledge of the process and
stages of diVorce; the effects of divorce on the '
chi]dfen, an understanding of what constitutes the best
interests of the child and an understanding of the
advantages and commitment to mediated settliements where

at all possible.

Chi]d-Advdcacy - This is the role that needs to be

adopted by the mental health professional who becomes
involved in an adjudicated settlement between parents
concerning their custody or access td the child. It

requires a thorough knowledge of the child's needs at

" each stage of development and the factors which

constitute the chi]dfs best interests, competeﬁce to
objectively assess and evaluate the parental éituations
against this standard, an ability to work within a team
approach and assert his conditions within the adversary
system in order to provide a tompetent service to both
the family and the court, an obligation to conduct *
thoroughvcomprehensive investigations, and willingness
to communicate his findings in a clear and useful
manner—to the court both in written form and as verbal
evidence as expert witness. He should also be aware
of the problems of confidentiality created for the
helping profeséiona]s by the adversary system and

above all his commitment to the child to provide a
solution in his best interests but congruent with the

welfare of the‘fami]y.



—]84_

(5) Post—DiVOrceYCQunselling - Thi;‘qrea requires .the menta] -

‘health professignal to be able to recognize the sequélae
that arise in the process of normal adjustmentvto divorce
by the child and his parents and those which could be
‘considered as pathological and persistent. ' He is.
required to provide education concerning possible

consultation advice and support to families.

(6) - Community support requires of the mental health
professional active involvement in the setting up‘of
support systems within the commitments
such as self help groups and educational programs °°
which help to minimise the strain and trauma and

facilitate readjustment for all the family members.

It has unfortunate1y not been possib]é within the range of
this study to explore all the associated areas in the same
amount of detail. They nevertheless all have considerable
relevance to the mental health professiona1.working in the
field and it ié assumed that any professional wishing to play
an effective role in this field will have at least the basic
knowledge, awareness, interestland commitment fn this area

as has been proposed above.

In our present adversarial system of law in which the courts

have effectively dismissed their responsibilities for the
children and fami]ies'of divorce, an obvious- argument against

the involvement of the mental héalth professional is that of

~ cost*which can also be perceived as a justification for maintain-
ing the status qua. It is submitted that all divorcihg families

should be provided with the opportunity to carefully consider



-185-
the possibilities of reconciliation, and where that fails, to
be assisted through a process of mediation to amicably resolve

the ancillary issues arising from the dissdTutiqn of the marriage.

Thevcosfs of such outside intervention should be borne at least in
~ part by the state as should the cost of the equally important
child adyocate,:the role suggests for the mental health
professional acting either alone or preferably as a member of a

: mu]ti-dfscip]inary team, who should preferably be appointed by

the court.

"The Taw specifies its responsibility for protecting the
psychological best interests of the child when families are
v divorcing. R framework for this protection of the rights and

~ needs of children must be developed" (McDermott, 1970, p.427).

Sinclair (1979) cautions, "the unsuitability of the adversary
procedure for the resolution of fmaily conflicts is receiving
attentibn the world over..... South Africa cou]d do worse than
- take heed of what'is occurring in otﬁer places. Children of
tdday_are parents of tomorrow - their physical and moral well-

- being is crucial”, p.62.
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STATUTES OF THE REPUBLIC OF SOUTH AFRICA — HUSBAND AND WIFE

[Asss\"n:n 10 8 JU\E 1979]

. DIVORCE ACT
NO. 70 OF 1979

[DATE OF Cowmmcsxxwr 1 JUI.Y, 1979]

(Afnkaans text signed b Y the Acting State Pre:zdent)

ACT

To amend the Iaw relating to divorce and to provide for incidental matters. -

1. Definitions.—(1) In this Act, unless inconsistent with the context—

‘“‘court” means the provincial or local division of the Supreme Court of South Africa,
or a divorce court established under section 10 of the Black Administration Act, 1927,
Amendment Act, 1929 (Act No. 9 of 1929), which has _;unschcnon wnh respect to a
divorce action; '

~ “divorce action” means an action by which a decree of dworce or other relief in con-
nection therewith is applied for, and includes— : =

@

@

an application pendente lite for an interdict or for the interim custody of, or

_access to, 2 minor child of the marriage concerned or for the payment of

maintenance; or

an application for a contnbutlon towards the costs of such action or to
institute such actlon, or make such application, in forma pauperis, or for the
substituted service of process in, or the edictal citation of a party to, such
action or such application. » ‘

(2) For the purposes of this Act a divorce actlon shall be dcemed to be institute
“on the date on which the summons is issued or the notice of motion is filed or the notice
is delivered in terms of the rules of court, as the case may be.

2 ~Jurisdiction.—{I) A court shall have jurisdiction in a divorce action if—

()
®

the parties to the action are domiciled in the area of jurisdiction of the court

‘on the date on which the action is instituted; or

the wife is the plaintiff or applicant and she is ordinarily resideat in the area

of jurisdiction of that court on the date on which the action is instituted

and has been ordinarily resident in the Republic for a period of one year

immediately prior to the said date and—

{i) is domiciled in the Republic; or

(i) was domiciled in the Republic immediately before cohabitation between
her and her husband ceased; or '

(iii) was a South African citizen or was domlcﬂed in the Republic imme-
diately prior to her marriage. :

(‘f') A court which has Jurndlcnon in terms of subsection (1) () shall also have
j"":d tion in respect of a claim ia rcconvention or a counter-application in the divorce
acton cono:rned

‘(Tasue No. 13)

4t
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, {3) A court which has jurisdiction in terms of this section in a case where the

- parties are not domiciled in the Republic shall determiae any issue in accordance with the
law which would have been applicable had the parties been domiciled in the area of juris-
diction of the court concernad on the date on which the divorce action was instituted.

"(4) The provisions of this Act shall not derogate from the jurisdiction which a court

_has in terms of any other law or the common law. :

3. Dissolution of marriage and gronnds of divorce.—A marriage may be dissolved by
a court by a decree of divorce and the only grounds on which such a decree may be
granted are—
(a) the irretrievabls break-down of the marriage as contemplated in section 4;
» ) {b) the mental illoess or the continuous uncomsciousness, as contemplated in
! section 5, of a party to the marriage.

4. Irretrievable break-down of marriage as ground of divorce.—{1) A court may grant

- a decree of divorce on the ground of the irretrievable break-down of a marriage if it is

¢ satisfied that the marriage relationship between the parties to the marriage has reached

~. such a state of disintegration that there is no reasonable prospect of the restoratlon of a
normal marriage relztionship between them.

(2) Subject to the provisions of subsection (1), and without excluding any facts or,
circumstances which may be indicative of the 1rretnevable break-down of a mamage the
.court may accept evidence— : .
(@) that the partics have not lived together as husband and wife for a continuous
period of at least one year immediately pnor to the date of the instituticn
. of the divorce action;

. (b) that the defendant has committed adultery aod that the plamtlﬂ' finds it

N irreconcilable with 2 continued marriage relationship; or
. (c) that the defendant has in terms of a sentence of a court been declarcd an

habitual criminal and is undergoing 1mprlsonment as a result of such seatence,

as proof of the irretrievable break-down of a marriage.

- (3) If it appears to the court that therc is a reasonable possibility that the parties
‘may become reconciled through marriage counsel, treatment or reflecticn, the cour{ may
,postpone the proceedings in order that the parties may attempt a reconciliation.

s (4) Where a divorce action which is not defended is postponed in terms of sub-
-se»uon {(3), the court may diract that the action be tried de novo, on the date of resumptlon
g thereof by any otker judze of the court concerned '

. 5 Mental illness or cortinuons unconsciousness as grounds of divorce.~—(1) A court
e may grant a decree of divorce on the ground of the mental illaess of the defendant if it
is satisfied—

- (2) that the defendant in terms of the Mental Health Act, 1973 (Act No. 18 of
1973)— '
© (i) has been admitted as a patieat to an institution ia terms of a reception
order;
" (ii) is being detained as a President’s patient at an institution or other place
specified by the Minister of Prisons; or
(iii) is being detained as a mentally ill convicted prisoner at an institution
or hospital prison for psychopaths,
and that he has, for a continuous period of at least two years immediately
prior to the institution of the divorce action, not been discharged uncon-
ditionally as such a patient, President’s patient or mentally ill prisoner; and
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‘(b) after having heard the evidence of at least two psychiatrists, of whom one
shall have been appointed by the court, that the defendant is mentally ill and
that there is no reasonable prospect that he will be cured of his mental illness.

(2) A court may grant a decree of divorce on the ground that the defendant is by
‘reason of a physical disorder in a state of continuous unconsciousness, if it is satisfied—

(@) that the defendant’s unconsciousness has lasted for a continuous period of
at least six months 1mmedxately prior to the institution of the divorce actxon
and

(b) after having heard the evidence of at least two medical practitioners, of whom
one shall be a neurologist or a neurosurgecn appointed by the court, that
there is no reasonable prospect that the defendant will regain consciousness.

» (3) The court may appoint a legal practitioner to represent the defendant at pro-
. ceedings under this section and order the plaintiff to pay the costs of such representation.

(4) The court may make any order it may deem £t with regard to the furnishing of
security by the plaintiif in respect of any patrimonial benefits to which the defendant may
be eatitled by reason of the dissolution of the marriage.

LA Y9

(5) For the purposes of this section the expressions “institution™, “mental illness”,
. ““patient”, “President’s patient™ aad “reception order” shall bear the meauing assigned to
them in the Mental Health Act, 1973. :

6. Safegvarding of interests of dependent and minor children.~—(1) A decree of divorce

shall not be granted until thé court is satisfied that the provisions made or contemplated

with regard to the welfare of any minor or dependent child of the marriage are satisfactory
or are the best that can be effected in the ¢ircumstances.

(2) For the purposes of subsection (1) the court may cause any investigation_ which
it may deem nzcessary, to be carried out and may order any person to appear before it

and may order the parties or any one of th;m to pay the costs of the investigation and

appearance.

(3) A court granting a decree of divorce may, in regard to the mamtenance of a

- dependent child of the marriage or the custody or guardianship of, or access to, a minor

child of the marriage, make any order which it may deem fit, and may in particuiar, if in
its opinion it would be in the interests of such minor child to do so, grant to either parent
- the sole guardianship (which shall include the power to consent to the marriage of the
child) or ihe sole custody of the minor, and the court may order that, on the predecease
of the parent to whom the sole guardianship of the minor is granted, a person other than
the surviving parent shall be the guardian of the minor, either Jomtly with or to the ex-
clusxon of the surviving pareat. :

(4) For the purposes of this section the court may appoint a legal practitioner to
represent a child at the proceedmos and may order the part1e> or-any one of them to pay
. the costs of f the reprcsenfat:on 4

7. Division of assets and maintenance of parties.—(1) A court granting a decree of

divorce may in accordance with a written agreement between the parties make an order -

. with regard to the division of the assets of the parties or the payment of maintenance by
. the one party to the other.

~ () la the absence of an order made in terms of subsection (1) with regard to the
 payment of maintenance by the one party to the other, the court may, having regard to
- th= existing or prospective means of each of the parties, their respective earning capqcmgs
r." zncial needs and obligations, the age of cach of the parties, the duration of the marriage,

e standard of living of the parties prior to the divorce, their conduct in so far as it may
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be relevant to the break-down of the marriage, and any other factor which in the opinion
of the court should be taken into account, make an order which the court finds just in
respact of the paymeat of maintenance by the one party to the other for any period until
the death or rcmamaae of the party in whose favour the order i Is oxven, whxchever event
may first occur. -

8. Rescission, suspension or variation of orders.—(1) A maintenance order or an order
in regard to the custody or guardianship of, or access to, a child, made in terras of this

" Act, may at apy time be rescinded or varied or, in the case of a maintenance order or an

order with regard to access to a child, be suspended by a court if the court finds that there
is sufficient reason therefor.

(2) A court other than the court which made an order referred to in subsection (1)
may rescind, vary or suspend such order if the pacties are domiciled in the area of juris-
diction of such first-mentioned court or the applicaat is domiciled in the area of jurisdiction
of such first-mentioned court and the respondent consents to the jurisdiction of that court.

(3) The provisions of subsections (1) and (2) shall mutatis mutandis apply with
reference to any order referred to in subsection (1) given by a court in a divorce action
before the commencement of this Act. :

9, Yorfeiture of patrimonial benefits of marriage.—(1) When a decree of divorce is
zranted on the ground of the irretrievable break-down of a marriage-the court may make
an order that the patrimontial benefits of the marriage be forfeited by one party in favour
of the other, either wholly or in part, if the court, having regard to the duration of the
marriage, the circumstances which gave rise to the treak-down thereof and any substantial
miséonduct on the part of either of the parties, is satisfied that, if the order for forfeiture
is not made, the one party will in relation to the other be unduly benefited.

(2) 1n the case of a decree of divorce granted on the ground of the mental illness

or continuous unconsciousaess of the defendant, no order for the forfeiture of any patri-
monial benefits of the marriage shall be made against the defendant.

10.. Costs.—In 2 divorce action the court shall not be bound to make an order for
costs in favour of the successful party, but the court may, having regard to the means of
the parties, and their conduct in so far as it may be relevant, make such order as it considers
just, and the court may order that the costs of the proceedings be apportioned between
_the parties.

11. Procedure.—The procedure applicable with reference to a divorce action shall

be the procedure prescribed from time to time by rules of court.

12. Limitation of publication of particulars of divorce action.—(1) Except for making
known or publishing the names of the parties to a divorce action, or that a divorce action
between the parties is pending in a court of law, or the judgement or order of the court,
no person shall make known in public or publish for the information of the public or any
section of the public any particulars of a divorce action or any information which comes
- to light in the course of such an action. :

(2) The provisions of subsection (1) shall not app!y with reference to the publication
of particulars or information—
(a) for the purposes of the administration of jUStlce
(b) in a bora fide law report which does not form part of any other publication
than a series of reports of the proceedings in courts of law; or
(c) for the advancement of or use in a particular profession or science.
(3) The provisions of subsections (1) and’ (2) shall muratis mutandis apply with
rafereace to proceedings relating to the enforcement or variation of any order made in
ermas of this Act.
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(4) Any person who ia contravention of this section publishes any particﬁlars or
information shall be guilty of an offence and liable on conviction to a fine not exceeding
one thousand rand or to imprisonment for a per'od not exceedmo one year or to both

“such fine and such imprisonment.

13. Recoguition of certain foreign divorce orders.—(1) The Avalidity of a decree of
divorce granted in a country or territory in which the husband was not domiciled at the

“time of the granting of the decree shall be recognized by a court in the Republic if that

country or territory has been designated by the State President by proclamation in the
Gazete for the purposes of the recognition of such decrees. :

(2) The State President may designate a country or territory for the purposes of

- subsection (1) if he is satisfed that the law of that country or territory provides for the

exercise of jurisdiction which substannally corresponds to the jurisdiction referred to in
section 2 (1) (b) (i) and (iii). ,

(3) No proclamation shall be issued in terms of this section unless the State President
is satisfied that the law of the country or territory concerned makes suflicient provision
for the recogrition by the courts of that country or territory of a decree of divorce granted
in the Republic in terms of a jurisdiction under section 2 (1) (6) (ii) or (iii).

(4) A proclamation issued in terms of this section may be withdrawn at aay time.

-14. Abolition of orders for restitution of conjugal rights and judicial separation.—It
shall not bs competent for a court to issue an order for the restltutxon of conjugal rights

or for judicial separation.

'15.  Application of Act.—This Act shall not apply with refereﬁce’ to a divorce action

- or proceedings for the restitution of conjugal rights or for judicial separation instituted
. before the commencement of this Act. ,

16. Arﬁends section 5 of the Matrimonial Affairs Act, No. 37 of 1953, as follows:—

. - paragraph (a) substitutes subsection (1); paragraph (b) substitutes subsection (2); para-’.
- graph (¢) substitutes subsection (3); and paragraph (d) substitutes subsection (6).

17. Amends ssction 72 of the Administration of Estates Act, No. 66 of 1965, by

| " . Substituting that part of subsection (1) which precedes paragraph (b) thereof — see title
- ESTATES. :

18, Repeal of laws.—The laws mentioned in the Schedule are hereby repealed to the

A . -extent set out i1n the third column of the Schedule.

19, Sbort title and commencement.—This Act shall be called the Divorce Act, 1979,
2nd shall come into operation on 1 July, 1979

Sc.hedu!e

No. and year of law Short title ' Extent of repeal

Act No. 320f 1925 . | Divorce Laws Amendment Act, 1935 . . . . | The whole

Act No. 22 of 1939 . { Matrimonial Causes Jurisdictioa Act, 1939 . . | The whole

Act No. 17 of 1943 . | Matrimonial Causes Jurisdiction Amendment Act, | The whole
i 1943

Act No. 35 of 1945 . | Matrimonial Causes Jurisdiction Act, 1945 . . | The whole

Act No. 37 of 1933 . | Matrimonial Affairs Act, 1953 . . . . . Sections 6, 7, 8, 9 and 10

" ActNo. 70 of 1968 . | General Law Amendment Act, 1968 . . . . | Sections 21, 22 anc_i 23

_Act No. 42 of 1974 . | Publications Act, 1974 . . . .+« o] Sectiond47 (2) () (iii) and (3)
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THE LOS ANGELES HUSBAND AND WIFE AGREEMENT

Superior Court of the State of Ca11forn1a for the County of
Los Angeles

Conciliation Court

Petitioner No. CC

and

Respondent No. D

Post Dissolution Agreement
Re Custody/Visitation

- The aid of the Court having been requested to effect an amicable
.settlement of the controversy existing between the above named
parties, and a court conference having been held thereon in
which it was indicated that certain conduct is deemed necessary
to maintain an amicable relationship between the parties for the
best interests of the children, the parties hereby agree, each
~with the other and with the Court, as follows:

In entering into this agreement, each acknowledges that it is
necessary to do so for the best interests of our children.

In the event that further difficulties arise, and either one or

both ¢f us believe that the services of this court may be -
helpful in solving them, we agree that we will contact the counsellor
named below and arrange for further conference(s).

‘Each of us agrees to return to the Conciliation Court for a 6 week
evaluation conference. If at any time we desire to continue this
agreement, it is understood by each of us that the referring bench
will be asked to sign this agreement, making it an order of the court.

" Each of us acknowledges that we received a copy of this agreement.

Dated ‘l ’ , 19 . | Petitioher

Approved 7 - Respondent

Marriage Counsellor

It is so ordered the matter heretofore continued to _ (date)
is placed off calendar.

Date

Juage (or Commissioner)

Elkin, M. 1977, p.59.



Factor
Definition of tHe issues
Legal framework
Who is the client?

Pelationship of divorcing
parties to each other

Relationship of divorcing

parents to their children

Children

Chi]d Custody/Visitation
Anger, hostility

Stress,emotional trauma -

Expense of divorce to parties

Time to }each settlement
Court costs and time

Confidentiality

Expectations re: settlement

Goal and desired outcome

Decision re; final settlement

Adherence to terms of divorce

by the parties

Postdivorce disputes and
litigation in the future

ADVERSARIAL AND MENIATIOMAL APPROACHES TO DIVORCE

Adversarial

~Strongly influenced by attorneys

Marital dissolution: John Doe vs. Mary Doe

' The husband or the wife

Focus on past; blame, mistrust, revenge;
communication minimal or nonexistent

Creates conflicts, adjustment prob1ems.
d1v1ded loyalties

~ Not the concern of attorney; focus not on

parent-child relationships

Court decides

Rekindled, tend to increase and intensify

Prolonged, tend to increase
Usually more, sometimes much more
More, longer delay

More time and more tax dollars

Not maintained; public exposure in court

~ Strongly influenced by attorneys

Win: give as- little as possible and get
as much- as possible

Made by a judge

Less 'ikely, since the terms are 1mposed _

,by outside authority (Judge)

Hore likely

Mediational
Defined by divorcing parties

Marital dissolution: John and Mary Doe

~ The family (divorcing couple and children)
\

Focus on current issues, restructuring
family relations; communication preserved

Focus on preserving parent-child relations
and postdivorce co-parenting arrangements

Primary concern of mediator; focus on
"parents are forever"

Parents decide

Defused, tend to decrease and weaken
Shortened, tend to lessen

Usually less, sometimes much less
Less, as rapidly as couple desire
Reduces time and saves tax dollars
Maintained; no public exposure

Those of the divofcing parties

A fair, equitable, mutually acceptable
agreement made by the parties themselves

Made by the divorcing parties themseives

More Iikely'since the terms are those
agreed to by the parties themselves

Less likely

Brown. D G (1982. p.1?).
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