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ABSTRACT

The aim of this study is to explore the attitudes of magistrates, prosecutors
and probation officers to the implementation of restorative justice in the
sentencing of young offenders. The study also explores the knowledge of the
magistrates, prosecutors and probation officers about the implementation of
restorative justice in the sentencing of young offenders. Lastly, it strives to
investigate to what extent judicial officials and probation officers are

implementing restorative justice in their sentencing practices.

The respondents comprised of magistrates, prosecutors and probation officers
as well as court files for children under the age of 18 years at the following
magistrates’ courts: Kimberley, De Aar, Hopetown, Prieska, Groblershoop,
Upington, Kathu and Postmasburg. The probability and non-probability
sampling method was used.

The researcher mainly used the qualitative approach, which was reflected in
the interview schedule, in terms of which the magistrates, prosecutors and
probation officers were interviewed. Face-to-face interviews with the
respondents took place and the interview schedules were independently
completed by the researcher.

The quantitative dimension was the data collected from the court files for
children under the age of 18 years. The tables reflect the nature of the
offence, previous convictions and the type of sentence passed by the
magistrates in selected magistrates’ courts of the Northern Cape.

The study found that magistrates, prosecutors and probation officers know the
objectives of restorative justice. But the respondents were not sure how to
apply restorative justice during the sentencing phase. All respondents believed
that restorative justice must be coupled with a sentence in terms of the



il
Criminal Procedure Act. The findings also indicated a lack of knowledge
regarding restorative justice.
More structured workshops and training should be run and attended by all role
players in the field of youth justice. Furthermore, the findings indicate that
more collaboration was needed between judicial official and probation
officers.
Another, factor that influenced the application of restorative justice is the
different perception of the various role-players’ regarding each other’s
responsibilities and duties, as well as uncertainties regarding the nature of
restorative justice. ,
Therefore participatory training for magistrates, prosecutors and probation
officers is necessary to implement restorative justice in their sentencing
practices. This service is required by the Department of Justice, the
Department of Public Prosecutions and the Department of Social Services and
Population Development.
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CHAPTER 1

PROBLEM FORMULATION

1.1 INTRODUCTION

In this chapter, the researcher will present a short historical perspective and
the background to the research. Thereafter, the research problem will be
farmulated by stating the aims and the objectives of the study. Furthermare
the chapter will cover the motivation for the study and its potential value.
Lastly, it will outline the structure of the study.

1.2 HISTORICAL PERSPECTIVE

According to Wright (1991:11) “Some writers were of the opinion that victims
fared better in the Middle Ages; they received compensation from the
offenders”. Wright further mentions that Howard Association pamphlets
maintain that when a crime was committed “the property of offenders was
taken away from them by the ‘violent greed of the feudal Barons’ and then
punished them, but practically ignored the victim”. (Wright, 1991:12)

in the early eighteenth century (1700-1799) poor offenders such as thieves,
murderers and rapists were hung, drowned and even burnt, but offenders who
were materially in a better position had to pay compensation to the victim.
(Geis in Wright, 1991:13)

According to Wright (1991:14) under Edward I's reign, another theme appeared
and the victim had two options of making a civil or criminal case. “It is



variously reported that ‘angry litigants’ preferred to settle purely civit causes
of action by criminal proceedings: to gratify their desire for revenge.”

it is also mentioned that there was a time in Europe during 1255 when victims
could obtain compensation, but it happened that Henry 1l was in need of funds
and “money collected from fines was equal to one - sixth of the king’s
revenue.” These monies could have been paid to victims, instead of being paid
to the king. By then (1327 - 1377) the monarchy of England grew so powerful
that the king, Edward III, took over the judicial role. Instead of applying
restorative justice to the offender, the offender was seen as a public enemy.
“The first principle of the law of England on this subject is that every one,
without exception has the right to use the Queen’s name for the purpose of
prosecuting any person for any crime.” (Wright, 1991:17).

According to Wright, however, there were examples of mediation recorded in
the seventeenth century (1600 - 1699) in Britain. In the eighteenth century,
however, the victim initiated prosecution of offender, and also decided on the
charges that were to be brought. The victim had a far more prominent role to
play during those years.

In the nineteenth century the pendulum began to swing further in the victims
favor. This allowed the criminal court to order the offender to pay
compensation,

During the twentieth century in Britain attention was mostly given to the
offender rather than to the victim. As noted by Wright (1991:42) “innovations,
for example, legal aid, open prisons and the abolition of corporal punishment
for offenders took up most of the attention of reformers”. The victim was not
considered in anything.



3

There is currently a total mindset shift on the role of the victim. Christie, in
Van Ness and Heetderks Strong (1997:17) “proposes participatory justice as a
better response to crime, a response characterized by a process of direct
communication between owners of the conflict leading to compensation”.
During the 1990s The victims’ movement was established, and it focused on
three issues: firstly, “increasing services to victims; secondly, increasing the
likelihood of financial reimbursement and thirdly, expanding victims’
opportunities to intervene during the course of the criminal justice process”.
(Van Ness, D. and Heetderks Strong, K. 1997:20). The victim has now been
emancipated to same degree.

1.3 BACKGROUND

At the start of the 21st century, South Africa is being faced with a sharp
increase in crime and in fact the country currently has one of the highest crime
rates in the world. Crimes such as murder, rape, robbery and housebreaking
and theft have increased. Contributing factors leading towards the high crime
rate appear to be poverty, lack of employment opportunities, lack of
infrastructure and growing lawlessness in our country. The HIV/Aid pandemic
resulted in children becoming orphans and street children. These children often
need to commit offences in order to survive. In terms of the Juvenile Justice
Model, young offenders in conflict with the law were treated as a “young
adult” and were held responsible for his/ her actions.

From news headlines in newspapers, radio and television, it often appears that
victims of crime are seeking harsher punishment for offenders, because they
feel that this will prevent further crimes. They are demanding longer
sentences to be imposed, more prisons to be built and for the death penalty to
be re-instated. The researcher is of the opinion that in exceptional cases,
where brutal violence was part of the offence, a sentence with punishment
could be passed, but, reparation should definitely be part thereof.



The offender must be helped to take responsibility and to make right the wrong
he or she has caused.

Although the Department of Social Services and Population Development
(Probation Section) is only keeping monthly statistics on young offenders under
the age of 18 vyears, it is clear from these records that there has been an
increase in crime. Statistics of reported cases in Kimbertey for July to
December 2003 were compared with statistics kept for July to December 2004.
There was an increase in reported cases from 115 to 187. These cases includes
rape, housebreaking and theft, elicit drug trafficking and robbery. To
emphasize the above, it is commonly known that prisons are overcrowded by
200% or even 300%. Clearly, this is an unacceptable situation, as such
overcrowding does not promote rehabilitation of offenders. At the Kimberley
prisan, the youth section can only accommadate 26 peaple but during 2004
there were 108 young persons in that specific section. There was a high rate of
incarceration of sentenced and unsentenced persons between the ages 14 and
18. This is no longer the case due to regular assessment of young offenders,
(twice a month). This effectively means that children with minor offences such

as theft are either sent to a place of safety or diverted into the care of the
parents.

The Minister of the South African Police Services, Mr. Charles Ngqakula,
announced in the Afrikaans newspaper Rapport that from 1 March 2006 until
the 31 May 2006, 1 809 people had been arrested for murder, 1 045 far
attempted murder, 2 483 for rape, 244 for indecent assault, 3 127 for armed
robbery and 2 773 for robbery. He furthermore stated that the current crime
rate is unacceptably high.

in the past the juvenile justice model represented prosecution and punishment,
It is evident that, from the high rate of incarceration, the increase in the

current crime rate and the re-offending rate of offenders, the current criminal
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During 1995 the government started to play a more direct role and the then
Minister of Justice, Dullah Omar, appointed a committee under the auspices of
the South African Law Commission to draft new legislation for the management
of children charged with crimes. The process was officially announced to the
South African public on 17 July 1995. The South African Cabinet has approved
the Draft Child Justice Bill for introduction into Parliament in 2002. This Bill

promotes restorative justice as a fundamental principle of juvenile justice
reform.

The following section will discuss important literature on the international
framework and developments in youth justice, retributive justice, restorative
justice generally, restorative justice in South Africa and the objectives of the
Child Justice Bill. Discussion will then follow on the implementation of

restorative justice in the sentencing of youth offenders within the criminal
justice system.

2.2 THE INTERNATIONAL FRAMEWORK AND DEVELOPMENTS IN
YOUTH JUSTICE.

At present there is no specific legislation which governs the handling of young
offenders. Magistrates, prosecutors and probation officers dealing with young
people in conflict with the law have to work through a number of acts in order
to find sections dealing with young offenders.

These acts are (1) Criminal Procedure Act (51 of 1977),

(2) Probation Service Act (116 of 1991),
(3) Probation Service Amendment Act (35 of 2002_ and

(4) Correctional Services Act (8 of 1959).
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The United Nations Convention on the Rights of the Child (which was ratified by
South Africa in June 1995) is the primary instrument guiding the development
of child justice. It was used as foundation document for the framing of policy
recommendations for the transformation of the child and youth care system
(including the development of youth justice) for South Africa. (Interim Policy
Recommendations, 1996:15) The Convention is the framework for a child rights
approach. A national programme of action was launched to improve the
welfare of children in South Africa and the Working Committee on Children in
Detention was established. The Committee on the Rights of the Child, consists

of international experts who oversee the implementation of the Convention.

Skelton points out that in the 1970s and 1980s children were regularly arrested
and held in custody on charges relating to political activities. (Skelton
2002:496) She concludes that a number of political and human rights
organizations came to the assistance of these children. In 1992 the Community
Law Centre initiated the campaign Justice for Children: No Child Should be
Caged and this raised national and international awareness. The release of all
youth and children from detention in prison and police cells was demanded.
The time had come for a separate justice system for young offenders. Guiding
principles were set out to be followed by any court or person who exercises any
power in terms of the legislation. This was formulated with reference to the
United Nations Convention on the Rights of the Child, The Beijing Rules, The
Organization of African Unity Charter on the Rights of the Child, The South
African Charter of Children’s Rights and the Constitution of South Africa.

The above mentioned as well as the drafting of new legislation for the
management of children who are charged with crimes, culminated in the Child
Justice Bill, which the South African Cabinet approved for introduction into
Parliament in 2002. It was tabled before Parliament in 2003. One of the
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objectives of the Act is to promote ubuntu and one of the aims of the new
system is to divert as many children as possible.(Skelton 2002:497)

2.3 RETRIBUTIVE JUSTICE

Field and Zehr - in Bazemore - maintain that the term “retributive justice” is
used to describe a “paradigm whose focal concerns include a primary emphasis
on the value and priority of punishment, a lesser emphasis on rehabilitative
goals, a central emphasis on desert as the primary rationale for decision
making.” (Bazemore 1996:38.)

Bazemore (1996) stated that for more than a decade, the paradigms of
individual treatment and retributive justice have set priorities for juvenile
justice interventions. He furthermore concludes that there are some obstacles

to develop a victim-focus in offender-driven justice system.

There is no separate criminal court for children in South Africa and this may be
the reason why juvenile courts were found to be a quasi-welfare agency. The
assumption was that delinquency should be viewed as symptomatic of
underlying disturbances while the seriousness of the offence was seen as less of
an issue. Treatment of young offenders was mainly based on the assumptions of
the medical model. (Rothman in Bazemore 1996:40). The individual treatment
model has been fairly and unfairly criticized as ineffective, and since the 1970s
only a few juvenile justice professionals still endorse the medical model.

Probation officers are concerned that recommendations for diversion of
children away from the criminal justice system are not constantly adhered to.
These children stand trial and are convicted. Focus is then on retributive
justice instead of the new paradigm of restorative justice. According to Zehr
(1995:80) “Instead of concentrating on the actual harm done and on what the
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victim and the offender have experienced, we focused on the act of breaking
the law”. The needs and the wounds of both the victim and the offender were
neglected throughout the criminal justice process.

The author further holds the view that retributive justice concentrates on the
crime and not the effects of the crime on the victim. One might argue that the

effectiveness of the punishment is of no more than secondary importance.

According to Walgrave (1995) “Crime is mystified and mythologized, creating a
symbol that is easily manipulated by politicians and the press, and the
phenomenon of crime becomes larger than life”. The phenomenon of crime
should not become larger than life and Walgrave (1995:228) argues that it is
essential that the harm inflicted by criminal law must be proportional to the
harm caused by the offence. If not, this results in children being placed in
places of safety rather than releasing them into the parents’ custody, or that
children with minor offences are sometimes sent to prison to await trial.

In 1995 Walgrave analysed the pure retributive approach and reveals some of
its weaknesses:

“(i) It is based on a naive view of humankind, supposing people to be

possessed of completely free will to choose whether to integrate into
society or not.

(ii) If the point of retribution is to restore the moral balance, it must
be asked what morality we are dealing with.

(iii)There can be no intervention on the grounds of a principle which does not
examine the effect of that intervention on social system.”

(Walgrave 1995:228)
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According to Zehr, the attempts to reform the retributive process and the
conclusion that nothing has come of these reform efforts is inaccurate. “Prisons
themselves were originally promoted as a humane alternative to corporal and
capital punishment.” (Zehr 1995:63)

The answer to why changes intended as reforms are so often unsuccessful lies
in our shared understanding of what crime and justice is all about. Zehr
(1995:64) claims that “........ we find considerable diversity even among criminal
justice professionals. Judges, for example, show tremendous variety in their
perceptions about what outcomes are appropriate and why. This is a major
reason behind the serious lack of uniformity in sentences. The range in
outcomes is breathtaking. Each judge, each prosecutor, each probation officer
operates according to his or her own understandings of what is appropriate.”
This often leads to children with minor offences being sentenced to
imprisonment.

It is therefore necessary, as mentioned by Consedine, “to discover a philosophy
that moves from punishment to reconciliation, from vengeance against
offenders to healing for victims, from alienation and harshness to community
and wholeness, from negativity and destructiveness to healing, forgiveness and
mercy.” (Consedine 1999:10)

Retributive justice is unevenly meted out and research shows that:

1. Deterrence is only effective in certain conditions and for certain
offences;

2. It would be more the exception if the offender reforms;
3. The victim’s rights are not central to retributive justice;
4. Crime is seen as a violation of the state. (Zehr 1990:80-82)
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In order to strengthen the above mentioned argument, Zehr concludes with the
following statement of retributive justice.

Zehr, as quoted by Holtquist, sees the retributive paradigm as follows:
“1.1 (1) Crime violates the state and its laws;

(2) Justice focuses on the establishment of guilt;

(3) The process of establishing guilt is adversarial and occurs by proxy;

(4) This adversarial process declares a winner and a loser and makes
rules of supreme importance;

(5) Once guilt is established, pain is inflicted upon the offender in
measured dose;

(6) With the establishment of guilt and the application of pain, a stigma
is imposed that is unremovable.” (Holtquist 1999:64)

Even with harsher punishment, it is evident from statistics and newspapers that
crime is on the increase and remain high in South Africa. Young offenders under
the age of 18 years are more and more involved in serious crimes.
Overcrowding of prisons creates more crime within the prison instead of having
a rehabilitative effect on the young offender.

Considine argues that, for two reasons, none of these ideals are being achieved
in the current retributive system: “One reason is that the social structures are
so inherently unjust that achieving such ideals is impossible without social
transformation. The other is that the current criminal justice system focuses
primarily on punishment.” (Considine 1999: 18 - 19) He, therefore, is of the
opinion that the relationship between criminal justice and punishment needs to
be re-examined, because punishment is legal violence.
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It is, therefore, necessary to search for solutions which promote repair,
reconciliation and re-assurance. The offender must be helped to take
responsibility and to make right the wrong he has caused.

2.4 THE CONCEPT OF RESTORATIVE JUSTICE

Bazemore indicates thét Restorative justice may be viewed as a component of
public problem solving and community participation. It is also closely linked to
emerging theoretical perspectives on the role of meaningful sanctioning and
the importance of citizen involvement in response to crime and enforcement of
community norms. (Bazemore, 1996:44). Restorative Justice as a theory of
justice relies on reconciliation rather than on punishment. Ilts purpose is to
identify responsibilities, meet needs and promote healing. The aim is to restore
what has been lost through the offence and to promote healing and then
society must respond appropriately.

According to Van Ness and Heetderks Strong (1997), the term “restorative
justice” was first used by Albert Eglash in an article in 1997. Eglash suggests
that there are three types of criminal justice:

(1) retributive justice based on punishment;

(2) distributive justice based on therapeutic treatment of offenders; and

(3) restorative justice based on restitution.

Eglash noted that both the punishment and treatment models, focus on the
action of offenders. Restorative justice on the other hand focuses on the
harmful effects of offenders’ actions, and actively involves both victims and
offenders in the process of reparation and rehabilitation (Van Ness, D and
Heetderks Strong, K 1997:24).
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Van Ness mentions that different persons give different meanings to restorative
justice. Zehr (in Van Ness et al.1997) explains restorative justice as follows:
“Crime is a violation of people and relationships. It creates obligations to
make things right. Justice involves the victim, the offender and the community
in a search for solutions which promote repair, reconciliation and re-
assurance.” (Van Ness, D and Heetderks Strong, K 1997:24)

According to Van Ness and Heetderks Strong (1997:24) “Wesley Cragg describes
restorative justice as a process: “Resolving conflicts in a manner that reduces
recourse to the justified use of force”. Martin Wright adds that instead of
causing more harm to the offender, the situation must rather be restored.
(Wright. 1991) This will result in the offender to be held accountable and also
to repair his wrong doing. Not only will the emphasis be on the outcome but

also the process that respects the feelings and humanity of the victim and the
offender.

Holtquist interprets restorative justice as follows:

“(1) Crime violates people and relationships;

(2)Justice focuses on the identification of needs and obligations
resulting from the harm inflicted on people and relationships;

(3) Justice encourages dialogue and mutual agreement, giving victims
and offenders central roles in addressing the needs and obligations

caused by the harm inflicted;

(4) Justice for the victim, the offender, and the community is measured
by the restoration of ‘right relationship’;
(5) Justice is judged by the extent to which responsibilities are

assumed, needs are met and healing of individuals and relationships
is fostered;

(6) Stigma is remaovable”. (Holtquist 1999:65)
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To emphasize the above statement, Holtquist also mentioned that the victim
needs to be reassured, repaired, vindicated and empowered. it is, therefore,
necessary that restorative justice should be based on the assumption that
response to crime cannot be effective without the involvement of the victim,
offender and the community. Empowering the victim is about making it
possible for a victim of crime to heal and move on from the crime with the
least possible harm or loss. (Holtquist 1999:65)

It is also in the best interest of the young offender to address the injuries of

the offender. Van Ness indicates that these injuries can either be contributing

to the crime or be a result from the crime, but nevertheless he is not arguing
that offenders be relieved of their accountability. The offender injuries should

also be addressed because, it has sometimes been argued that some victims of

child abuse become abusers themselves. (Van Ness and Heetderks Strong
1997:32 - 34)

Diane LeReche quoted by Ross view restorative justice as a “way of handling
disagreements that helps mend relationships and provides solutions. It deals
with the underlying causes of the disagreement.” (Ross 1996:27)

According to Skelton (Skelton 2002:498), Bishop Desmond Tutu mentioned in an
interview about the Truth and Reconciliation Commission that retributive
justice is largely Western and that the African understanding is far more
restorative. Thus, we need sentencing options that are in the best interest of
the child and the principle of custody is the last resort. “The justice we hope
for is restorative of the dignity of the people.” (Skelton 2002:498)
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2.5 RESTORATIVE JUSTICE IN THE SOUTH AFRICA CONTEXT

This section will discuss the concept of restorative justice and the benefits of

adopting that approach in the criminal justice environment in South Africa.

Batley in Beyond Retribution, argues that there are a number of definitions of

restorative justice, but they all contain the following three principles:

e “Crime is seen as something that causes injuries to victims, offenders and
communities. It is in the spirit of ‘ubuntu’ that the criminal justice process
should seek the healing of breeches, the redressing of imbalances and the
restoration of broken relationships.

e Not only government, but victims, offenders and their communities should
be actively involved in the criminal justice process.

e In promoting justice, the government is responsible for preserving order
and the community is responsible for establishing peace.”

Rev. Don Misener, in Batley, formulated “five R’s” from a specifically Christian
perspective, that could be practiced within restorative justice. It connects the
offender with those who have been offended and makes the healing of the
broken relationships possible. The five R’s are:

e Facing reality.

e Accepting responsibility.

e Expressing repentance.

o Knowing reconciliation.

e Making restitution. (Batley 2005:22).

The question arises what restorative justice could offer South Africa. According
to Batley not only can restorative justice provide a practical, coherent and
sound response to the moral challenge presented by crime, but this form of
justice offers a practical way for families and communities to get involved in
responding to crime. (Bratley 2005:23)
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Although restorative justice can play an important role in South Africa’s crime
prevention efforts it is necessary to consider the charges against this approach.
It is commonly known that: “restorative justice does not fit the thinking of
legal practitioners, restorative justice is a soft option that ignores the need for
punishment, it leads to net widening in that more offenders get drawn into the
system than would otherwise be the case, restorative justice is not appropriate
for dealing with more serious cases such as rape, murder and domestic violence
and restorative justice overlooks and minimizes the seriousness of crime.”
(Bratley 2005:24) It is furthermore argued that the mentioned charges have its
shortcomings, but restorative justice can addresses some of the shortcomings.
Restorative justice creates opportunities for the participation of victims,
perpetrators can be confronted with the real consequences of their actions and
take responsibility for their wrongdoing.

Restorative justice principles are applied across the world and according to
Bratley (2003:42) “points to the creativity that is possible”. Therefore
restorative justice is a challenge for South Africa and judicial officials and
probation officers as well as other practitioners should be prepared to
experiment with restorative justice

2.6 RESTORATIVE JUSTICE IN THE SENTENCING OF YOUNG
OFFENDERS

There is a scarcity of recent literature on the topic of sentencing youth
offenders, bearing in mind that the Child Justice Bill has not been passed as
yet.

it is commonly known that retributive justice focuses on punishment as

deterrent, especially, imprisonment. Nevertheless, as Bazemore stated, for
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more than a decade, the paradigms of individual treatment and retributive
justice have set priorities for juvenile justice intervention and fixed the
parameters of the policy debate about the juvenile court. (Bazemore 1996:40)
Furthermore, overcrowding of prisons creates more crime within the prison,
counteracting any possibility for rehabilitation of the young offender.

Skelton mentions that, in South Africa, restorative justice was first promoted
by a non-governmental organization, mainly the National Institute for Crime
Prevention and Reintegration of Offenders (NICRO). In 1995, an interim policy
document was drawn up by the Inter-ministerial Committee on Young People at
Risk, to bring about the transformation of the child and youth care system.
Simultaneously, the transformation of probation services took place and
started focusing on restorative justice. |

As part of the transformation of the child and youth care system, rendering of
programmes for the combating of crime and the rendering of probation services
in dealing with young children, the Probation Service Act was amended to
include “restorative justice as part of appropriate sentencing and diversion
option.” (Probation Service Amendment Act. No 35 of 2002.) This made it
easier to promote restorative justice as a fundamental principle of juvenile
justice in the sentencing of youth offenders. (Skelton 2002:496)

According to Branken and Batley “People involved in setting up and running
family group conferences should bear in mind that while restorative justice is
the philosophy on which family group conferences are based, this is

largely foreign to criminal justice staff, who have been trained and socialized
firmly within a retributive philosophy.” (Branken and Batley 1998:42).
The South African judges and magistrates generally receive no formal training
in sentencing criminal offenders. The lack of training in the sentencing of
offenders and the lack of information on offender’s, contribute to critics to
referred to sentencing in our courts as a “shot in the dark”; “haphazard
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process”; or the “rule of thumb”. (Graser, 1981:24). Throughout the criminal
justice process the needs of both the victim and the offender are neglected
and amongst judicial officials there are differences in their perceptions about
what outcomes are appropriate and why. Not only is there a serious lack of
uniformity in sentences but magistrates act according to the Criminal
Procedure Act, where restorative justice is not provided for.

As mentioned by Skelton the Child Justice Bill supports reconciliation by means
of a restorative justice response, and involves parents, families and victims.
Restorative justice is defined in the Bill as follows: “Restorative Justice means

the promotion of reconciliation, restitution and responsibility through the
~ involvement of a child, the child’s parents, family members, victims and
communities.” (Skelton 2002:502) The Probation Service Amendment Act (35
of 2002) emphasizes the importance of a restorative approach by stating that
restorative justice is “a response to crime that does nothing about those
injuries or that seeks to repair the wounds of only one of the parties, will also

fall short of restorative justice”. (Probation Service Amendment Act (35 of
2002:4)

In terms of the Probation Service Amendment Act, the powers and duties of
probation officers also include the process of developmental assessment that is
necessary if restorative justice is recommended as part of appropriate
sentencing and diversion option. “The Minister may in respect of different
categories of persons, establish or cause to be established programmes or
services which are aimed at:

(1) restorative justice as part of appropriate sentencing and diversion options.”
(Probation Services Amendment Act No. 35 of 2002:4)

Developmental assessment is about how the young person can be most
effective in that particular situation at that particular time. This effectively
means “can the person make the most effective decision possible for self and

for others which will enable him or her to move forward towards a greater
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sense of well-being and wholeness”. Inter-Ministerial Committee 2000:8) This
approach is also about highlighting strengths, to build on strengths, to
understand the young person and to make an effective recommendation with
regard to the least restrictive, most empowering option. Assessment applies to
all four levels of the child and youth care system and therefore
recommendations of restorative justice as part of appropriate sentencing or a

diversion option is included in the process of developmental assessment.

According to Bazemore “Punishment may satisfy the public need for
retribution, but it may also have counter deterrent and other negative side
effects.” Bazemore (1996:42) It is also evident that punishment may encourage
lawbreakers to focus on themselves rather than their victims. The offender

takes the punishment without taking responsibility for his or her wrongdoing.

Although punishment as a deterrent is inadequate in the public mind, it is at
least somewhat interrelated to the offence. This means the offender must be
punished in one way or another for his wrongdoing. According to Bazemore
“treatment, on the other hand, appears to be related solely to the needs of the
offender. But punishment and treatment are not the only options for juvenile
justice. It is possible for example, to envision a more empowering, effective
and marketable rehabilitative agenda that is also consistent with a non-

retributive approach to sanctioning.” (Bazemore and Maloney. 1994:42)

Restorative justice in the sentencing of young offenders, in that particular
situation depends not only on the support of the victim and the offender.
Muntingh, in Sloth-Nielsen, also proposes that the principles can be used to
identify good practice: “Firstly, the sentencing option needs to present a real
alternative to custodial sentencing. Secondly, the sentencing option must be
feasible within a developing country and thirdly, sentencing should be

sustainable through intersectoral and civil society”. (Sloth-Nielsen et al.
2004:87)
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To emphasize the importance of the restorative justice approach in the
sentencing of youth offenders, it is necessary to mention the purpose, the
objectives and some of the principles of the Child Justice Bill.

2.6.1 The purpose of the Child Justice Bill.

The purpose is to establish a criminal justice process for those children:

e “accused of committing offences so as to protect the rights of children
entrenched in the Constitution and provided for international instruments;

e to provide for the minimum age of criminal capacity of such children;

e to incorporate diversion of cases away from the criminal procedures as a
central feature of the process:

e to establish assessment of children and a preliminary inquiry as compulsory
procedures;

e to provide that children must be tried in child justice courts and to extend
the sentencing options available in respect of children and

e to entrench the notion of restorative justice in respect of children.”

(Child Justice Bill 2002:2)

In the Child Justice Bill, the sentencing options set out four pillars namely:
community based sentences, restorative justice sentences, sentences involving

correctional supervision and sentences with a compulsory residential
requirement.

2 6.2 The objectives of the Child Justice Bill.

The objectives were initiated and written by civil society, which makes them

appropriate to the child, the family and the community. This effectively means
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that the views of the public were requested and their input incorporated in the
objectives.

The objectives of the Bill are to:
e “to protect the rights of children as contemplated in section 28(1)(g) and (h)
of the Constitution;
e promote ‘ubuntu’ in the child justice system through-
fostering children’s sense of dignity;
reinforcing children’s’ respect for human rights;
supporting reconciliation by means of a restorative justice response; and
involving parents, families, victims and communities in child justice
processes.
e promote co-operation between all governments departments and other
organizations.

2.6.3 General principles of the Child Justice Bill.

The Child Justice Bill promotes a separate restorative justice system that runs
alongside the current criminal justice system. An overview of the general
principles is provided below in order to emphasize that the rights of the child
should be a priority and that any court or person performing any function in
term of the Bill must be guided by the principles:

e “Every child must as far as possible be given an opportunity to respond
before any decision affecting him is taken.
e Every child should be addressed in a manner appropriate to his or her age
and taking into account his or her cultural views.
e Every child has the right to maintain contact with his or her family, and to
have access to social services.”
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When taking into account any decisions regarding the release of a child from
detention, preference must be given to the release of a child into the care of
the parents/guardians or an appropriate adult. The above mentioned principles

are already adhered to even though the Child Justice Bill has no yet been
enacted.

2.7 CONCLUSION

Barberton, in Skelton, argues that, once the Bill is passed and put into
operation, more than half of the offences brought to the system will be
diverted. (Skelton 2002:505). She concludes that, as the system develops and
restorative justice results are demonstrated throughout the country, the
number of diversions to restorative justice, and restorative justice in the
sentencing of youth offenders is expected to increase.

Although some research has been conducted previously on restorative justice as
an approach, the researcher is of the opinion that, as yet, little research has
been conducted on the implementation of restorative justice in the sentencirig
of youth offenders in South Africa.
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CHAPTER 3

METHODOLOGY

3.1 INTRODUCTION

The research was undertaken during the period of May to October 2005. The
units of analysis of this study are the District Court’s magistrates and
prosecutors, the Regional Court’s magistrates, the prosecutors at selected
courts in the Northern Cape Province, and the probation officers at the

Department of Social Services who are stationed at these selected courts.

The research problem was the implementation of the restorative justice
process in the sentencing of young offenders. As a result, the researcher set
out to explore the following: the attitudes of the magistrates, prosecutors and
probation officers regarding this matter; the implementation of restorative
justice in their sentencing practice; and insight regarding implementation of
restorative justice in their sentencing practice.

3.2 THE MAIN OBJECTIVES OF THE STUDY
The main objectives of the study are:

» To explore the attitudes of the magistrates, prosecutors and probation
officers to the implementation of restorative justice as a sentencing
option.

» To determine the extent of their insight and knowledge on the part of
the relevant role players mentioned regarding the implementation of
restorative justice in the sentencing of young offenders.
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» To investigate to which extent the judicial officials and probation

officers apply restorative justice in their sentencing practices.

To explore the attitudes of magistrates, prosecutors and probation officers,
questions relating to the effectiveness of the current criminal justice system
were inquired into. Questions relating to the magistrates’, prosecutors’ and
probation officers’ understanding of restorative justice, as well as the benefits
and disadvantages thereof will determine the extent of their insight and

knowledge regarding the implementation of restorative justice in their
sentencing practices.

The third objective is to investigate to which extent the judicial officials and
probation officers apply restorative justice in their sentencing practices. The
most important points formulated were their views on which sentences have
restorative justice outcomes and which crimes are inappropriate for the
restorative justice approach.

Appendix A summarizes the questions covered during the interview, and shows

how they were formulated in relation to the above-mentioned objectives.

3.3 FOCUS OF THE STUDY

As indicated above, the research focused on exploring the attitudes of
magistrates, prosecutors and probation officers to the implementation of
restorative justice in the sentencing of youth offenders, as well as the extent
of their knowledge of this concept. It also examined to what extent judicial
officials and probation officers apply restorative justice in their sentencing
practices. Consequently, the researcher took an inductive research approach.
It started with set research questions that sought to gain insight into the
implementation of restorative justice in the sentencing of young offenders on

the part of magistrates, prosecutors and probation officers in the Northern
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Cape Province. According to De Vos: “Inductive research is conducted in an
unstructured fashion, in order to observe behavior and behavior patterns” (De
Vos 2001:330). During such types of interviews the researcher watches, listens,
observes and asks clarifying questions. The researcher can also review tape
recordings after the interview, if respondents were asked to elaborate on
certain aspects. The mentioned method was used to verify written information
gained during the interview.

Brown, in Mouton (2001:51), points out that “the orientation of the
practitioner-researcher suggests that topics for social work research, for
example, should come from day-to-day activities and interactions in the work
situation.” The researcher is employed as a Regional Probation Coordinator and
a Sentence Recommendation Officer for young children in conflict with the law
at the Department of Social Services and Population Development in Kimberley,
whose aims are early intervention, rehabilitation and crime prevention. In
carrying out my duties, | have encountered probation officers, magistrates and
prosecutors who have expressed concern about not having enough sentencing
options for children under the age of 18 years. Due to the shortage of resources
in the Northern Cape Province, that is, with no reformatory schools and no
schools of industries, the magistrates cannot sentence children to these
facilities. Having been involved in probation services for a number of years, the
researcher thus felt that it was necessary to evaluate the implementation of
restorative justice in the sentencing of youth offenders.

According to Mouton (2001:53): “We often formulate research problems in the
form of questions as a way of focusing the research problem. An empirical

question addresses a real-life problem. To resolve an empirical question, we
have to collect new data.

The research prbblems were expressed in terms of the following four questions:



31

(1) What do the role-players (magistrates, prosecutors and probation
officers) know about restorative justice?

(2) What is the attitude of role-players towards using restorative justice in
the sentencing of young offenders?

(3) To what extent do the role-players apply restorative justice in their
sentencing practices?

The research was done by means of face-to-face interviews in order to find
answers to the above-mentioned questions. Furthermore, the research also
included studying the court dockets of young offenders (under the age of 18
years) for the period of July to December 2004.

It was evident from statistics, that for a three-month period (October -
December 2004) the implementation of restorative justice as an approach in
sentencing was not adhered to by judicial officials and probation officers. The
researcher discussed the implementation of restorative justice as an approach
with probation officers; but the implementation thereof only became clear
once court documents had been studied and recommendations as well as
sentences had been identified by the researcher. It is also possible that with
oppression on the side of the probation officers the high number of assessments
and pre-sentence reports, the shortage of probation officers, and pressure from

court can result in probation officers making recommendations that are not in
the best interests of the child.

The researcher feels that exploring the implementation of restorative justice in
the sentencing of young offenders and gaining clarity on the concept of
restorative justice will lead to more recommendations in favor of it and to the
improvement of service delivery.
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3.4 RESEARCH METHODOLOGY

Three types of research methods were used in this research. The first,
documentary evidence. The documentary evidence consists of court files
obtained from the clerk of the court on sentencing practices as well as
literature on sentencing options.

The other two methods, qualitative and quantitative, will be discussed more
extensively below.

3.4.1 Research Design

3.4.1.1 Qualitative Research

The qualitative research design was used because it is seen as a multi-
perspective approach that includes social interaction, description and
interpretation. According to De Vos (1998:338) there are different strategies of
data analysis. One is constructing typologies, which includes the emic and the
etic approach. An important characteristic of the emic approach is that it is
focused on understanding people within their own context. In this research
study, then, the magistrates’, prosecutors’ and probation officers’ personal
perspectives on the concept and implementation of restorative justice in
sentencing were explored. The main characteristic of the etic approach is that
it is connected to the researcher’s own concepts and according to De Vos

(1998:338) “focuses on secondary concepts.” Therefore, the researcher did not
use the etic approach. (1998:338)

De Vos argues that qualitative research design differs from quantitative design
in that it usually does not provide the researcher with a step-by-step plan to
follow (De Vos 2001:252). It was for this reason that the researcher identified
magistrates’ offices where the magistrates could easily be reached. According
to Babbie and Mouton, the qualitative researcher “attempts always to study
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human actions from the perspective of the social actors themselves. The
primary goal of studies using this approach is defined as describing and
understanding rather than explaining human behavior.” (Babbie and Mouton
2001:270) Such a researcher would use certain methods of gaining access to
research subjects, for example semi-structured interviews and personal
documents. According to Babbie and Mouton, the qualitative researcher
normally takes an inductive approach to his or her object of study. Rather than
beginning with an existing theory or hypothesis, the qualitative researcher
begins by immersing him- or herself in the natural setting, and describing
events as accurately as possible, as they occur, seeking to make sense of the
observations. (Babbie and Mouton 2001:273).

The qualitative aspect of the research was reflected in the schedule in terms of
which the magistrates, prosecutors and probation officers were interviewed.
Questions were designed to elicit information on the three themes of the
study, namely the attitudes of judicial officials and probation officers; the
implementation of restorative justice; and the use of restorative justice in
their current sentencing practices.

3.4.1.2 Quantitative Research

Thyer in De Vos (2001:123) views a quantitative research design as a blueprint
or detailed plan for how a research study is conducted. This definition is
accepted as a point of departure for the present study. The objective of
quantitative research herein is thus to gain insights into whether restorative
justice is currently applied in the sentencing of young offenders.

Babbie and Mouton claim that, “in their classic methodology text of 1966,
Campbell and Stanley rejected the ‘one-shot case study’ as having almost no
scientific value. This judgement by two prominent quantitative scholars of the

time has perhaps been one of the main reasons why - until very recently, case
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studies have been viewed by many social scientists as being less than
scientific” (Babbie and Mouton 2001:280).

The quantitative dimension was the data collected from the court files for
children under the age of 18 years who are in conflict with the law. A database
was developed, using Microsoft Excel. The tables reflect the nature of the
offence, previous convictions and the type of sentence passed by the
magistrates in various magistrates’ courts of the Northern Cape.

3.4.2 Focus of the study

The research was conducted at the following magistrates’ court: Kimberley, De
Aar, Hopetown, Prieska, Groblershoop, Upington, Kathu and Postmasburg.
Magistrates and prosecutors of both the district courts and the regional courts
were involved. As the Regional Probation Coordinator, the researcher has
regular contact with magistrates and prosecutors regarding probation issues.
The probation officers at the Regional Office of Kimberley, Upington and De
Aar were also included in this study. The researcher has access to the charge
sheets and dockets, which are kept and updated by the clerks of the various
magistrates’ courts in the Northern Cape. Permission was requested and
obtained from the Regional Court President, the Chief Magistrate, the Director
of Public Prosecution, the Head of Social Services and Population Development,
the Regional Heads of Social Services and Population Development, and the
Regional Probation Coordinators in order to interview the relevant role players.
Permission was also requested from the relevant magistrates’ court involved in
the research to gain access to the court files’ chafge sheets.

The Kimberley Magistrates’ Court was selected, as Kimberley is an important
urban area and because it is the largest court in the Northern Cape.
Furthermore, the researcher is situated in the Kimberley Court and thus the
respondents could all be reached easily. This location was chosen because it

meant that research would not be excessively time-consuming, or require
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traveling and additional expenses. Upington Court was also selected as another
urban area, because it is the second largest court in the Northern Cape
province, with its own district and regional court magistrates. Upington is
about 420 kilometers north-west from Kimberley and thus within traveling
distance.

Groblershoop was selected as one of the rural areas. As it was on the way to
Upington, it was furthermore cost-effective to include Groblershoop in the

study because no extra traveling cost was involved.

De Aar, Postmasburg, Prieska and Kathu are all situated in the rural areas in
different regions in the Northern Cape Province within a radius of 300
kilometers from Kimberley and could be reached and the research done within
a day or two.

3.4.2.1 The Children

The documentary evidence, consisting of the young offenders’ individual files,
is stored manually at the registration section of the Department of Social
Services and Population Development. The charge sheets are stored at the
Department of Justice. The original “J7” (detention order) is kept in the file
together with the probation officer’s report, the list of previous convictions,
the offence, the recommendation by the probation officer and the sentence
passed by the magistrate. The charge sheet usually contains information such
as the thumbprint of the accused and the different names used by him or her.

The sample included offenders:

. from July 2004 until December 2004;
» under the age of 18 years;

. where probation reports were requested, and
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" whose cases had been finalized and whose sentence had been
passed by the court.

The charge sheets of young offenders under the age of 18 years are not kept
separate from those of the adults. As a result, there were hundreds of charge
sheets to work through and, due to time limitations, it was impossible to go
through all of them.

Probation coordinators at the selected courts were requested to advice the
researcher of the court case numbers of offenders who were awaiting trial.
This was done because probation coordinators keep registers of all children
awaiting trial and of all cases where probation officers’ reports are requested.
The clerks of the different courts were extremely helpful in obtaining the
charge sheets and handing them to me on my arrival.

The limitation of this method was that not all the young offenders were
involved in the research. Offenders whose cases were withdrawn were not part
of the research either. Lastly, it is not certain if probation reports are in fact
automatically requested for all offenders under the age of 18 years.

3.4.2.2 The Judicial Officials

The magistrates were selected according to the already identified magistrates’
court in the Northern Cape Province. A letter was sent to the Chief Magistrate
well in advance to obtain permission for the interviews of the district court
magistrates and individual letters were sent to the magistrates of the selected
magistrates’ court to arrange dates for the interviews to take place. The same
procedure was followed when writing a letter to the Regional Court President
to obtain permission for the interviews of the regional court magistrates. A
copy of the letter of permission written by the Chief Magistrate was attached
thereto. The researcher asked for a response within 4 weeks, and only the
magistrate from the Prieska Magistrate’s Office responded to make an
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appointment. The researcher had to make telephonic contact with the
magistrates and prosecutors of all the other courts to set up appointments with
them.

A magistrate at the Groblershoop Magistrate’s Office refused to grant the
researcher an interview. After interviewing the prosecutor, however, the
researcher nonetheless visited the magistrate, introduced herself, and
explained the purpose of the research. | explained that the researcher would
interview the magistrate in his language of preference. The magistrate became
co-operative, asked the researcher to explain the concept of restorative
justice, and allowed the interview to take place.

Although appointments had been made with magistrates, some magistrates
asked the researcher to come back in the afternoon or even the following day.
In Upington, for instance, the magistrates and the prosecutors requested the
researcher to reschedule the interview to the afternoon because they had a
very busy schedule that day. It was later discover, however, that the
magistrates’ office had phoned the probation coordinator and requested her to
visit the office and explain the concept of restorative justice to them.

Despite the fact that appointments had been made with the prosecutors at the
Upington Court, they were difficult to reach. The researcher had to come back
four to five times to interview them.

in contrast, the judicial official and probation officers in De Aar and Hopetown
were very helpful and cooperative. The researcher had to reschedule the
interviews with the judicial officials and probation officers in the De Aar region
to a later date due to illness on the part of the researcher.
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3.4.2.3 The Probation Officers

The probation officers of the Department of Social Services and Population
Development were selected according to their geographical area and the courts
in which they work. Probation officers come into contact with young offenders
in the early stage of arrest and thus know the children’s circumstances when
they appear in court. It is the task of the probation officer to write pre-
sentence reports for the court and to make recommendations for sentencing.

The Probation Services Amendment Act No. 35 of 2002 allows a probation
officer to recommend “restorative justice as part of an appropriate sentencing
and diversion option”. It was the intention of this study to determine to what
extent this was being done in practice.

3.4.3 Sampling

Kerlinger in De Vos (1998:190) defines sampling as:

“taking any portion of a population or universe as representative of that
population or universe. This definition does not say that the sample taken -
or drawn, as researchers say - is in fact representative. It says, rather,

taking a portion of the population and considering it to be representative.”

It is impossible to study every single case that one finds interesting and
therefore the probation coordinators were requested to give the court case
numbers of the offenders awaiting trial to the researcher.

it is important to mention that qualitative and quantitative researchers
approach sampling differently. The guantitative researcher’s primary goal is to
have a representative sample. The qualitative researcher’s primary purpose of
sampling is to collect cases or events that will clarify and deepen the
researcher’s understanding of the subject matter. Reid and Smith in De Vos
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state: “the major reason for sampling is feasibility. Even if it were
theoretically possible to identify, contact and study the entire relevant
population, time and cost considerations would often make this a prohibitive
undertaking.” (De Vos 1998:191)

3.4.3.1 Probability Sampling

Two major groups of sampling procedures exist, namely probability sampling,
which is based on randomization, and non-probability sampling, which is done
without randomisation. Seaberg in De Vos (1998:195) states that a probability
sample “is one in which each person has the same known probability of being
selected.” (De Vos. 1998:195)

The random sampling method was used in this study, because the word random
has a special meaning in mathematics. This process generates a mathematically
random result and the researcher can calculate the probability of outcomes. In
a true random process, each element has an equal probability of being
selected. The first step was to identify and list the research population and
then assign a number to every person. It was decided on a 50% sample of
judicial officials. A two digit random table was used to draw the sample. This
sampling method required more work from the researcher.

The researcher identified specific magistrates and prosecutors to include in the
sample. She had to go back four or five times to obtain an accurate random
sample. It is important to mention that random sampling does not guarantee
that every random sample perfectly represents the population. It means that
most random samples will be close to the population most of the time.

De Vos for instance indicates that Seaberg, Grinell and Williams found that in
most cases a 10% sample should be sufficient for controlling for sampling errors
(1998:192). If the population itself is relatively small, the sample should
comprise a reasonably large percentage of the population. This will enable the
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researcher to draw more accurate conclusions and also to generalize findings.

An overview of the sample population interviewed can be found in Appendix B.
3.4.3.1.1 Judicial Officials

It was decided that a 50% sample of judicial officials would be sufficient to
perform basic statistical procedures.

Ten out of twenty magistrates at the Kimberley Court were interviewed, and
fourteen out of twenty-nine prosecutors. Four out of eight magiStrates, and
five out of ten prosecutors at the Upington Court were interviewed. All three
magistrates at the De Aar court were interviewed, as were all three
prosecutors. As the random sampling method was used, all the magistrates and
prosecutors at the Kimberley and Upington courts stood an equal chance of
being interviewed.

The remaining magistrates’ courts are situated in rural areas and only have one

magistrate and one prosecutor each. Consequently, these were all interviewed.

Judicial officials rotate between the youth court and the other district courts,
and all have contact with young offenders, therefore they all qualified for the
study. The fishbowl method was used to select the magistrates and the
prosecutors at the various magistrates offices in the Northern Cape. The names
of the research population were listed and a 50% sample drawn.

3.4.3.1.2 Probation Officers

All eight probation officers in Kimberley and all four probation officers in
Upington were interviewed. Two probation officers in De Aar and one in
Hopetown were interviewed. The remaining probation officers are in the rural

areas where only one probation officer is situated. These were all interviewed.
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3.4.3.1.3 Charge Sheets

The convenience sampling method was used, to examine the written
information of the material in the charge sheets, and although it was stated
previously (Page 36) that a 10% sample should be sufficient, a 100% sample was
drawn from those of which probation officers had kept record and had written
pre-sentence reports. Charge sheets are filed according to case numbers.
Furthermore, charge sheets of both adults and offenders under the age of 18
years are filed together. It was time consuming and nearly impossible to work
through all the charge sheets in order to find the young offenders’ charge
sheets for the period July to December 2004. The nearest and most easily
available charge sheets were those of which the probation officers had kept a
record, and where the probation officer had written a pre-sentence report.
Only information obtained from the probation officers were used. Case
numbers were obtained from the probation officers residing at the selected
magistrates’ courts, the relevant charge sheets were drawn, and all the cases
that were at hand were studied.

By the time the research was done, the court cases had been finalized by the
various courts in the Northern Cape. Although systematic errors can occur, it is
better than having no sample at all. By examining the charge sheets and the
other documents, the researcher was in a position to determine how many of
the recommendations in the pre-sentence reports’ had been accepted.

3.4.4 Method of gathering information

De Vos indicates that Benny and Hughes had identified interviewing as the most
common method of data collection used by researchers to inform themselves
about social life (1998:297). De Vos furthermore mentions that the “technique |
of face-to-face interviewing treats the interview as a pipeline for extracting
and transmitting of information from the interviewee to the interviewer.” (De
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Vos. 1998:297). The result of the face-to-face interview is understanding the

world of individuals, organizations and institutions.

In a face-to-face interview, the researcher conducts the interview with the use
of an semi-structured interview schedule. The three main types of
unstructured interviews are (1) open-ended interviews, (2) unstructured
interviews with a schedule, and (3) in-depth interviews with no questions that
are deliberately formulated.

An interview schedule is a guideline for the researcher and as such contains
questions and themes that are important to the research. De Vos points out
that, although more than one type of qualitative interview could be
distinguished in the literature, elements of all types described above are often
used in a single research project (1998:300). This also pertains to the current

research project, which uses elements of the main types of qualitative
interviews.

An open-ended semi-structured interview schedule was formulated and
presented to judicial officials and probation officers in a fairly similar way. The
role of the researcher was to introduce the general theme on which
information was required and then to encourage the interviewees to
participate spontaneously.

The process of interviewing first called for careful and emotional preparation
(on the side of the researcher, as some magistrates were difficult and not
always cooperative) regarding the selection of interviewees for qualitative
interviewing. Part of the researcher’s emotional preparation is to be aware of
the fact that the interviewee could refuse an interview, which should be
accepted without argument. Communication is, of course an integral part of
the interview, for without communication there can be no interview. In the
initial phase of the interview, the interviewees were assured of the fact that
any information provided would be treated as confidential, that their names
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would not be disclosed, and that they would only be referred to as a

magistrate, prosecutor or probation officer.

The interview schedule focused on the implementation of restorative justice in
the sentencing of young offenders; it also examined attitudes towards the
implementation of restorative justice in their sentencing practice when dealing
with young offenders; and lastly, it looked at the impact of previous research
at the Kimberley Court on the role-players’ understanding and application of

restorative justice.

The findings of this study will provide a better understanding of the attitudes
of judicial officers and probation officers in respect of the implementation of
restorative justice in the sentencing of young offenders. The charge sheets will
also reflect whether sentences do in fact reflect restorative justice where
recommended by the probation officers, and whether the magistrates made

use of sentences with restorative justice outcomes.

3.4.5 Pilot Study

The researcher had previously conducted research at the Kimberley Court and
written a report as the prerequisite for an Honours degree in Probation and
Correction Practice. The research question concerned the application of
restorative justice in dealing with young offenders and the attitudes of
magistrates, prosecutors and probation officers at the Kimberley Court. The
main objective of the study was to evaluate whether restorative justice is
applied, and if so to what extent, and to determine the attitude and

knowledge of magistrates, prosecutors and probation officers towards
restorative justice.

One of the findings of the study was that the magistrates, prosecutors and

probation officers were attempting to apply restorative justice, but were
unsure of how to do so. This is why the researcher wanted to research the topic
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of the implementation of restorative justice in the sentencing of young
offenders in more depth.

3.4.6 Method of data analysis

Babbie and Mouton (2001:101) state that data analysis is the “interpretation of
the collected data for the purpose of drawing conclusions that reflect on the
interests, ideas, and theories that initiated the research.” They note,
furthermore, that the results of the analyses feed back into the initial

interests, ideas, and theories.

Unstructured interviews tend to elicit fragmented information. Thus, according
to De Vos, the researcher should analyze and interpret information throughout
the interviews and reflect it back to interviewees for further elaboration.
“Related to this is the ability to evaluate the interaction during the
interviewing retrospectively. Interviewers should also be able to evaluate the
interviewing situation in terms of verbal and non-verbal communication” (De
Vos 1998:311). This information enables one to compare the attitudes of the
various role-players to the option of restorative justice.

The interview schedules were divided into those completed by the magistrates,
those completed by the prosecutors and those completed by the probation
officers. All the questions from the interview schedule were coded with the
research objectives in mind, according to the following criteria:

» Knowledge of restorative justice;

> Implementation of restorative justice in sentencing options;

> Statistics for six months on economic offences, sexual offences and
violent offences;

> The judgment and final sentence passed; and

» Magistrates, prosecutors and probation officers not previously involved
in research on restorative justice, showing how this influenced their
judgments/sentences.
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From the information obtained, tables were drawn up to reflect on the
respective respondents’ attitudes towards restorative justice, and to determine
to what extent the option of restorative justice is actually used in their
sentencing practices.

3.5 LIMITATIONS OF THE STUDY

The following limitations were encountered:

The researcher could find no literature on the implementation of restorative

justice in the sentencing practices relating to young offenders in South Africa.

The time factor became a problem, especially the time allocated to conduct
the research, because magistrates, prosecutors and probation officers were not
available at specific times due to unforeseen circumstances. Even when they
were available and the interview started, they often could not be finalized
due to urgent court cases, so the researcher had to reschedule appointments,
sometimes up to four or five times. Distance also became a problem when

appointments had to be rescheduled and overnight arrangements had to be
made.

The researcher intends to generalize her findings regarding the implementation
of restorative justice in sentencing young offenders from the responses of her
sample. Due to the vastness of the province, however, it was not possible to
conduct the research in the Namaqwa area of the Northern Cape Province; for
instance, Springbok is 800 kilometers from Kimberley and was, therefore, not
cost effective to visit.

Another limitation was that not all the arrested young offenders were involved
in the research, but only those who were prosecuted. It is also not sure if pre-
sentence reports had been requested for every offender under the age of 18
years who is prosecuted.
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Some of the young arrested offender’s cases were withdrawn and, therefore,
no sentences had been passed. It also came to the attention of the researcher,
that those cases where the prosecutor did not request a probation officers

report were finalized without the involvement of a probation officer.

This could imply that young arrested offenders whose cases were withdrawn,
were part of diversion and could have been an indication that restorative
justice does take place. On the other hand, those cases that were finalized
without the involvement of the probation officer could have been dealt with
through restorative justice processes.
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CHAPTER 4

FINDINGS AND DISCUSSION

4.1 INTRODUCTION

The success of the restorative justice approach depends on the attitude and
knowledge of justice officials and probation officers. It is, therefore, important

to assess the respondents’ existing perceptions of restorative justice.

This chapter discusses the views of magistrates, prosecutors and probation
officers in response to the semi-structured interview schedule.

The questions that appear on the semi-structured interview schedule, have
been used as a guideline. The schedule contained open-ended questions, and
the participants were encouraged to eXpress their feelings. This data collection
method was also used to create statements based on the responses of the
respondents.

4.2 FINDINGS

4.2.1 Profile of the respondents

Twenty-two magistrates, twenty-seven prosecutors and twenty probation
officers participated in the study, amounting to a total sample of sixty-nine
respondents. With regard to their gender distribution, sixteen (73%) of the
magistrates were male and six (27%) were female. Seventeen (63%) of the

prosecutors were male and ten (37%) were female. The ratio of male to female
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was reversed in the case of the probation officers, where only nine (45%) of the
probation officers were male and eleven (55%) were female.

With regard to the main language spoken by the respondents, the predominant
language was Afrikaans, which was spoken by forty three (62%) respondents.
The other languages spoken were Tswana (eleven = 16%), Xhosa (nine = 13%)
and English (six = 9%).

It was decided to use a 50% sample of judicial officials because it is sufficient
to perform statistical procedures. The remaining magistrates’ courts were in
rural areas, where only one magistrate and one prosecutor are situated. These
were all interviewed. All eight probation officers in Kimberley, all seven
probation officers in the Upington region and five out of seven probation
officers at the De Aar Court were interviewed. The majority of the respondents
were prosecutors (twenty seven) and the majority of these prosecutors
(nineteen) were serving at the district court level. Fifty percent of the
prosecutors had less than ten years experience in court. Prosecutors are
responsible for deciding which cases to divert and which to prosecute. in order
to assess the knowledge and perceptions of newly appointed prosecutors in
contrast with experienced prosecutors, it was essential to have information

about their level of court experience.

Most of the magistrates (70%) were operating at district level and they are
involved in the sentencing of offenders who have committed petty crimes,.
whereas 30% served at regional level. Magistrates at regional level are involved
in the sentencing of offenders who have committed serious crimes and of
offenders who have committed multiple offences. These magistrates are more
likely to give harsher punishments, such as prison sentences. It is therefore
necessary to determine if regional magistrates know about and understand the
philosophy underlying the concept of restorative justice, and if they implement
restorative justice in the sentencing of youth offenders.
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Only 27% of the probation officers had more than 10 years of social work
experience in the field. Probation officers were most likely to have between
three and eight years of court experience.

4.2.2 Categories of respondents

In this section, we will look more closely at the profile of the respondents in
each category. The findings are summarized in Table 1 below.

Table 1:
B 5 oz 5 ZPE 3 5| B 5§ s| s
#ﬁ_nbedey 3 7 3 12 8 14 19 33 (] 33 0 29 4
2 2 2 2 4 k4 3 12 O 4 8 4 B
Aar 4 2 1 2 2 & 2 3 L] ] 3 4 4
rob i g 1 O 1 1 3 g 2 1 1 1 1 1
Hopetown 8 1 8 1 1 3 ¢ 3 g 2 1 1 1
Kathu 1] 1 ] 1 1 2 \ 3 )] ) 4 1 4] 3
Postmasburg (4 1 L] 1 2 2 2 i 1 b4 2 2 1
m [] 1 4] 1 1 [1] 3 3 o 3 ] 3 ]
Total | & | 16 | & | 21 | 20 | 39 | 30 | 66 3 183 16| 46 243

* An explanatory discussion on the profile of the respondents in each category will follow below. Positive and negative
attitude as well as positive and negative knowledge will follow under point 4.2.2.3 and 4.2.2.4 (page 6 - 9}
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4.,2.2.1 Distribution of the various categories of respondent in the

different centres

Magistrates
Judicial officials rotate between the youth court and the other

district courts, and all have contact with young offenders, therefore
they all qualified for the study. Judicial officials at the regional
courts also have contact with young offenders and were included in
the selection of the magistrates. ﬁwree out of six regional court
magistrates and seven out of fourteen district court magistrates at
the Kimberley Court were interviewed. Two out of four regional
court magistrates and two out of four district court magistrates at
Upington Court were interviewed. Except for De Aar, where three
magistrates are situated, the remaining magistrates’ courts are in
rural areas where only one magistrate is situated. These were all
interviewed,

Prosecutors

Three out of six regional court prosecutors and twelve out of
twenty-four district court prosecutors at the Kimberley Court were
interviewed. Two out of four regional court prosecutors and two out
of five district court prosecutors at the Upington court were
interviewed. All prosecutors in the selected rural areas were
interviewed.

Probation officers

All eight probation officers in Kimberley court were interviewed, as

well as all four probation officers in Upington court. Two probation
officers in De Aar, one in Groblershoop, one in Hopetown, one in Kathu,
two in Postmasburg and one in Prieska were also interviewed.
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Discussion

Six of the regional court magistrates and six regional court prosecutors
were involved in the researchers’ research. A distinction is made
between the regional court magistrates and prosecutors and the district
court magistrates, because the former are involved in the sentencing of
offenders who have committed more serious crimes or multiple crimes,
whereas the latter (i.e. the district court magistrates) are mainly
involved in housebreaking, theft and petty crimes. The six regional court
magistrates and prosecutors are of the opinion that there is limited
scope for them to implement restorative justice due to the seriousness
of crimes. It would appear, therefore, that they are of the opinion that

restorative justice is not appropriate for more serious crimes.

4.2.2.2 Distribution according to gender

Magistrates

Six of the magistrates were female and sixteen of the magistrates

were male. A distinction was made between male and female
respondents because of the Equity Act that was implemented.

Before 1994 the perception of government was that magistrates should
be male whereas female officials should do the administrative work. The
Equity Act was developed to urge government to address imbalances of
the past.

There were still imbalances in the ratio of male to female amongst

magistrates, but at least female magistrates were appointed in the
Northern Cape Province.

Prosecutors
Seventeen of the prosecutors were male and ten were female. The

ratio of male to female was more balanced in this category. It would
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seem that the Equity Act was adhered to in the case of prosecutors,

when taking into account the ratio of male to female respondents.

Probation Officers

The ratio of male to female was reversed in the case of probation
officers, where only seven of the probation officers were male and
thirteen were female. Although the difference of the ratio of male (35%)
to female (65%) respondents is not overwhelming, there is an overall
difference between male and female probation officers in the Northern
Cape, 30% male and 70% female. This implies that the occupational

class of social work is still seen by students to be a female career path.

Discussion

The purpose of differentiating between male and female was because

of the fact that females were previously not readily accepted as
magistrates, whereas female prosecutors were accepted as part of

the justice system. Although not part of the researchers’ research, it
was significant to have information about sentencing options the
magistrates implemented. The question arises as to whether male
magistrates impose harsher punishment than female magistrates.

Female magistrates were more familiar with the concept and process

of restorative justice and tended to consider whether there was scope
for them to implement restorative justice.

in the case of probation officers, it appears that it is still seen by the
public, and especially by students, as a female career path.

4.2.2.3 Attitudes of respondents towards restorative justice

Sixty six (96%) of the sixty nine respondents’ attitudes towards
restorative justice were positive. Only three respondents (4%) were
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negative. Of these three, two had negative experience, as victims,
whereas the third respondent would retire in a year’s time. It appears
that two of these respondents only have faith in the retributive justice
system, while the third respondent was trained and steeped in the
retributive justice system and would continue in this way.

Although the sixty-six respondents’ attitudes are positive towards
restorative justice, it does not mean that all of these respondents are
ready to implement restorative justice, neither do they think restorative
justice is appropriate for all offences.

Magistrates

Twenty respondents (91%) had a positive attitude towards the
application of restorative justice. In their view, however, restorative
justice is not applicable in serious and violent crimes. It is restricted to
instances where a magistrate feels it necessary to impose a sentence
that aims to restore both the victim and the accused. The remaining
two magistrates believed that the possibilities of rehabilitation or
restitution were extremely narrow and that therefore, restorative
justice was not an option in their sentencing practices.

Prosecutors

The responses of all twenty-seven respondents were that restorative
justice could alleviate case backlogs and overcrowding of prisons if they,
the prosecutors, were properly trained in the implementation of
restorative justice. The community however regards restorative justice
as an easy option for criminals to avoid imprisonment and thus hold the
prosecutor liable for ensuring justice. As a result, most of the
prosecutors have not explored or recommended restorative justice: 44%
believed that it should be the task of the police service to employ more
police officials to educate the community on restorative justice. Another
44% believed that it is the duty of the probation officer to render
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restorative justice services before youth offenders enter the system, and

only 12% supporting restorative justice, were actively working towards it
and started implementing it.

Probation Officers

All twenty participants had positive attitudes towards restorative
justice. In their view, though, it is difficult to recommend restorative
justice in their sentencing practices if offenders have committed
multiple offences. They believed that restorative justice had been
applied when criminal cases were diverted and if victim-offender

mediation was part of the postponed or suspended sentence.

This means that either probation officers have not yet changed their
mindset or that they are not clear what restorative justice really is. It
could also mean that probation officers think the same way as the
magistrates, namely that restorative justice is a sentencing option or
that restorative justice is only part of a diversion programme, because
of inadequate understanding of the concept of restorative justice

4.2.2.4 General knowledge of respondents regarding restorative justice

Magqistrates

All the respondents knew about restorative justice, and ten had recently
attended a workshop on restorative justice at the Restorative Justice
Centre in Pretoria. Eight had heard of restorative justice, but said during
the interview that they wanted more background on it. The magistrates
in Upington and in the rural areas indicated that they needed to learn
more about implementing restorative justice practically. Therefore it is
obvious that they have limited and inadequate understanding of
restorative justice.
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Prosecutors

All the respondents knew about the concept of restorative justice, but
they saw it mainly as a form of compensation to the victim and as a
practice that could be used before prosecuting the offender, such as in
diversion programmes. All but two prosecutors felt that the probation
officer needs to discuss restorative justice with the prosecutor at the
specific court of appearance before writing his or her report. This
effectively means that the probation officer would be the main role

player in the application of restorative justice.

Probation Officers

Eighteen out of twenty (90%) of the more experienced probation officers

had attended training on restorative justice. The two newly appointed
probation officers were to be trained with the new intake of probation
officers starting in April 2006. Probation officers felt that a steering
committee consisting of the three main role players at the national tevel
{Department of Justice, Department of Public Prosecution and the
Department of Social Services and Population Development) should
market the process and create greater clarity on the respective roles of
the magistrate, prosecutor and probation officer.

4.2.2.5 The implementation of restorative justice

Magistrates

Eleven participants indicated that they are implementing restorative
justice in their sentencing practices, whereas another eleven are not
doing so. The latter either had not attended workshops on restorative
justice or saw their role as monitoring the restorative justice process in
an advisory capacity. On the one hand, this could imply that magistrates
realise that they have a role to play in the implementation of restorative

justice in the sentencing of young offenders, but uncertainty on how to
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implement restorative justice made them minimize their role by only
being involved once the Child Justice Bill has been enacted. On the
other hand magistrates could see restorative justice as the role of the

prosecutor.

Prosecutors

Nineteen prosecutors (70%) were of the opinion that restorétive justice
had been implemented in one way or another by some of the
magistrates, some of the prosecutors and some of the probation officers.
They felt that it was a good idea and that magistrates were also working
more and more towards applying restorative justice.

Probation Officers

Eighteen of the twenty respondents believed that restorative justice had
been implemented in some cases, especially where a postponed or
suspended sentence was recommended by the probation officer and
restorative justice was included. However, they felt that the prosecutors
and magistrates generally tended to disregard the recommendations
made by probation officers. Therefore probation officers, as seen in the
actual application (page 52) of restorative justice tend to recommend
sentences they think the magistrates would impose.

Conversely, prosecutors felt that probation officers often did not take
the seriousness of the crime into consideration. The probation officers
on the other hand felt that prosecutors did not take the offenders
background and home circumstances into consideration. Therefore, it
could be said that these role-players, namely prosecutors and probation
officers, are waiting on one another to apply restorative justice. This

also explains why the implementation of restorative justice is so slow.
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4.2.3 The views of respondents regarding the effectiveness of the
current criminal justice system in achieving the objectives of
punishment

The tables are a combined representation of the results obtained by means of
the interview schedule. They serve as an introduction to the respondents’
views and attitudes to and knowledge of the current criminal justice system

and of the concept of restorative justice in the sentencing of youth offenders.

The views held by magistrates, prosecutors and probation officers with regard
to the current criminal justice process, and the interpretation of the findings in
this regard, will be explained more fully.

Tables 2 - 16 below present the views of respondents regarding the application
of the current criminal justice system and the attitudes of the respondents on

the implementation of the current criminal justice process.

4.2.3.1 The extent to which the criminal justice system is effective in

preventing crime.

Magistrates

Table 2. Magistrates
Numbers Percentage

- The criminal justice system is effective in imposing harsher 5 23%
punishment

-~ Effectiveness is lUimited as a form of crisis management. 11 50%

- The system is limited with regard to not being able to Y 9%
handle cases in depth.

- The system is not effective at all. 4 18%




58

Five of the magistrates (23%) believed that the criminal justice systern was
effective in imposing harsher sentences on hardened criminals especially for
crimes such as violent rape and murder. They furthermore felt that the current
Criminal Procedure Act 51 of 1977 was effective in imposing sentences, and
that it sent out a clear message with regard to the effectiveness of such
sentences in deterring offenders and potential offenders.

Thirteen magistrates (59%) however said that the effectiveness of the current
criminal justice system is limited for the following reasons: firstly, five
magistrates (23%) said it is seen as a crisis management tool due to the fact
that options for sentencing youth offenders are limited. Furthermore, there is
the lack of availability of reformatory schools. Secondly, three magistrates
(13.6%) said the majority of people do adhere to the norms and standards of
society. Thirdly, another five magistrates (23%) said the effectiveness of the
current justice system is limited due to the large numbers of court cases. The

tack of manpower creates problems for effective service delivery.

The remaining four participants (18%) viewed the current justice system as
ineffective. Offenders are not aware of the consequences of their actions and
continue re-offending, and the community is not aware of sentences passed
and therefore not involved in the justice system.
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Prosecutors
Table 3. Prosecutors
Numbers Percentage

- The criminal justice systern is effective in imposing harsher 5 19%
punishiment

- Effectiveness is Uimited as a form of crisls management. 12 44%

- The system is not effective due to a lack of knowledge on 9 33%
the side of the cormnmunity.

- The system is not effective at all. i 4%

Prosecutors

Five of the prosecutors (19%) were of the opinion that the current criminal
justice system is effective in preventing crime, due to its aims, ambitions and
objectives. Twelve prosecutors (44%) regarded its effectiveness as limited,
however, and as a form of crisis management. They maintained that the justice
system is good but that it is not being effectively implemented and that

communities are not informed of the outcome of cases.

Nine prosecutors (33%) stated that the criminal justice system is not effective,
because offenders re-offend and tend to commif more serious crimes. One

prosecutor (4%) believes that the criminal justice system is not effective due a

lack of knowledge on the side of the community.
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Probation Officers
Table 4. Prosecutors
Numbers Percentage
- The criminal justice system is effective when longer periods 4 20%
of imprisonment is recommended,
- The criminal justice system is sometimes effective. 1 5%
- Effectiveness is limited as a form of ¢rises management. 1 5%
- Effectiveness is limited because the system is reactionary. 9 45%
- The systemn is not because the statistics showed an 4 20%
increasing number of criminal cases.
- The system is not effective at all. 1 5%

Probation Officers

When the participating probation officers were asked whether they thought the
criminal justice system was effective in deterring offenders, four (20%) said
that it was effective when longer periods of imprisonment are recommended,
and that their own statistics reveal a reduction in crime, which suggests that it
does deter offenders.

Nine respondents (45%), however, held the view that the effectiveness of the
justice system is limited because it is currently reactionary, which means that
it reacts after the crime has been committed. One probation officer said the
effectiveness is limited as a form of crises management. One respondent said
the criminal justice system is sometimes effective. The remaining five
respondents said that it was not effective because their statistics showed an
increasing number of criminal cases.
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Discussion

The various categories of the respondents showed a similar view regarding the
effectiveness of the current criminal justice system in either imposing harsher
punishment on hardened criminals or when longer periods of imprisonment are
recommended. The results indicate that the respondents continue with what
they are familiar with and what they were trained at, which is retributive
justice. This could also reflect the uncertainties the respondents have about
various aspécts of the restorative justice approach.

Less magistrates agreed that the criminal justice system is not effective at all,
while the majority of the prosecutors and probation officers were of the
opinion that the current system is not effective at all. However, some
magistrates felt that the ineffectiveness of the current approach is due largely
to the large number of court cases.

The findings reflect a lack of regular consultation among the relevant role
players. It would appear that magistrates, prosecutors and probation officers
are not having regular meetings to discuss views, trends and problems arising
from their day to day activities. This could be the reason why judicial officials
are not aware of all the new appointees at the probation service section who
are involved in service delivery.

The inadequate understanding of restorative justice could be the reason why
prosecutors do not often recommend restorative justice in the sentencing of
youth offenders, although they realise that the criminal justice system is not
effective.

The new generation of prosecutors and probation officers were trained more in
a restorative justice approach and not solely in a retributive paradigm. This
could be the reason why they are positively inclined towards restorative

justice, but are uncertain how to apply restorative justice in practise.



62

4.2.3.2 The extent to which the criminal justice system is effective in
deterring offenders and potential offenders.

Magistrates

Table 5. Magistrates
Numbers Percentage

- is to a large degree effective with regard to sentence, 8 36%

- Effectiveness is limited due to lenient sentences. 2z 9%

- Effectiveness is limited due to political involvement 3 14%

- System is not effective - offenders take risks for financial 6 27%
reasons

- System is not effective - offenders believe they will not 2 9%
be caught.

- System is not effective, as reflected by the re-offending 1 5%
of offenders.

The perception of eight respondents (36%) was that the criminal justice system
is effective in deterring offenders and potential offenders only if they know
that a heavy sentence will be passed and if the risk of being caught for a crime
is very high.

Three respondents felt that young offenders and first offenders can and should
be kept out of jail by giving them alternative sentences, such as fines and
correctional supervision, but because of these lenient sentences, the
effectiveness of deterring offenders is limited. This view is held by most
magistrates.

Six magistrates (27%) are of the opinion that offenders take risks for financial
reasons and two magistrates (9%), because they believe that they will most
likely not be caught. This is why offenders often re-offend. As a result of
offenders often re-offending, one respondent (5%) held the view that the
justice system is not effective in deterring offenders.
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it would appear from the findings that magistrates have an unwavering faith in
the effectiveness of punishment as a deterrent. Yet, there is little research
evidence of the effectiveness of punishment as a deterrent.

Prosecutors
Table 6. Prosecutor
Mumbers Percentages

- Is to, a large degree, effective with regard to sentence. 5 19%

- Effectiveness is limited due to lenient sentences. 10 37%

- System is not effective - offenders take risks for financial Y4 7%
reasons

- System is not effective - offenders believe they will not 9 33%
be caught.

- System is not effective, as reflected by the re-offending of 1 4%
offenders.

Five respondents (19%) believed that the justice system is effective in deterring
offenders who have committed serious crimes, by imposing harsher sentences.
But it does not have the same effect on offenders who have committed petty
crimes. This may be why ten respondents (37%) believed that the effectiveness
of the so-called ‘lenient’ sentences (fines suspended and postponed sentences)
is limited in deterring offenders. Nine respondents (33%) mentioned that
offenders tend to take risks because the chance of being caught is much lower
than the financial gain.



Probation Officers
Table 7. Probation Officers
Numbers Percentages
- Is, to a large degree, effective with regard to sentence. 2 10%
- Effectiveness is limited due to lenfent sentences, 4 20%
- Bysrem is not effective - offenders take risks for financial 4 20%

reasons.

- System is not effective - offenders believe they will not 5 25%
be caught.

- System is not effective, as reflected by the re-offending of 5 5%
Offenders

Only two respondents (both newly appointed) regarded the criminal justice
system as effective in deterring offenders and potential offenders. They
believe that punishment is justified by the harm crime causes. This could be an
indication of their ignorance/uncertainty regarding the implementation of
restorative justice. Furthermore they felt that, when a sentence is passed, the
young offender is compelled to participate in certain programmes whereas with
restorative justice the offender can decide whether he will participate in the
programme or not. Four participants (20%) felt that a fine is too lenient,
especially if the parent pays the fine, and for this reason they believed that
the effectiveness of the system in deterring offenders is limited. A majority of
fourteen respondents (70%) stated that the system is not effective as
demonstrated by the high rate of re-offending of offenders, with sometimes up
to seven offences being committed by an offender, and offenders believing
they will not be caught.
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Discussion

Eight of the magistrates (36%) felt that the current justice system is effective
with regard to deterring offenders from re-offending. Five of the prosecutors
and two probation officers shared the same view as the magistrates.

Less prosecutors and probation officers shared the view that the criminal
justice system is effective in deterring offenders from re-offending. It could be
that prosecutors and probation officers were changing their mindsets. It
appears that the latter could be a result of continues training on restorative
justice by the Justice College and the probation training.

This led to the majority of the respondents agreeing that the current justice
system is not effective in deterring offenders from re-offending and that the

courts must give meaningful attention to restorative justice.

4.2.3.3 The extent to which the criminal justice system is effective in
protecting society

Magistrates

Table 8. Magistrates

Numbers Percentages
- Is, to large degree, effective with regard to hardened 9 41%
criminals who are sentences to imprisonment.
- Effectiveness is limited and for a short period of time. 4 18%
- {5 not effective due to first offenders becoming hardened 9 41%

criminals in prison.

Nine respondents (41%) believe that the criminal justice system is effective in
protecting society, especially when it comes to hardened criminals who are
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sentenced to long-term imprisonment. A slight majority of the respondents
(thirteen: 59%), however, said that its effectiveness in protecting society is
limited or completely lacking for the following reasons: 1) imprisonment is only
for a short period of time, which in fact means that the offender is only briefly
removed from the community; 2) offenders often receive amnesty; and 3)
young offenders become hardened criminals in prison.

Prosecutors
Table 9. Prosecutor
‘ Numbers Percentages

- I5 to, large degree, effective with regard to hardened 5 19%
criminals who are sentenced to imprisonment. '

- Effectiveness is limited and for a short period of time. 7 26%

- Is not effective due to first offenders becoming hardened 13 48%
criminals in prison.

- {5 not effective - children are stigmatized. 2 %

Five prosecutors (19%) stated that the criminal justice system is effective in
protecting society because it is more difficult for offenders to obtain bail.
Thirteen respondents (48%) however believed that the criminal justice system
is not effective. They agreed that no programmes were in place for witness
protection, but they also thought that the criminal justice process is currently
being minimized because some sentences such as a fine, is a ‘soft’ way of
dealing with an offender. This in turn involves understanding of the new
approach, but the impression obtained, is that the magistrates view the
alternative approach less punitive.

Effectively this means that the objective of retribution through punishment
helps to enhance unity of the law-abiding group.
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The results of the findings indicate that prosecutors are aware of the fact that
new programme options (such as family group conferencing and victim-offender
mediation) should be accessible and more frequently used. The low utilisation
of restorative justice in the sentencing of young offenders could be as a result

of their uncertainty regarding the implementation thereof.

Probation Officers
Table 10. Probation Officers
Numbers Percentages

- Is effective to large degree with regard to hardened 2 10%
criminals who are sentences to imprisonment.

- Fffectiveness is imited and for a short period of time. 4 20%

- Is not effective due to first offenders becoming hardened 9 45%
criminals in prison.

- s not effective and society is complaining that the justice 5 25%
System is failing them.

Most (fourteen out of twenty) of the respondents agreed that the criminal
justice system is failing society with regard to giving protection to society in
general. Not only are offenders becoming hardened criminals but the system is
failing society too. Only six respondents (30%) felt that society is indeed being
protected from hardened criminals, especially when maximum sentences are
applied.

Discussion

Although many of the respondents agreed, that the criminal justice system is
not effective in protecting society, fifty six percent of the prosecutors, forty
five percent of the probation officers and nine of the magistrates (41%) still
view the criminal justice system effective in protecting society. This implies
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that a lack of knowledge about restorative justice most certainly led to
magistrates implementing what they are familiar with, the retributive
approach.

4.2.3.4 The extent to which the criminal justice system is effective in
rehabilitating offenders.

Magistrates

Table 11. Magistrates
Numbers Percentages
- Is to a large degree effective if sentenced to correctional 4 18%
supervision.
- Effectiveness is limited and depends on offender’s 7 32%

willingness to rehabilitate as well as the availability
of manpower.
- 5 not effective due to overcrowding of prisons, and a lack 11 50%
of resources and programmes such as life skills
programmes, victim-offender mediation programmes, anger

management and perpetrator programmes.

As expected, the results with regard to whether the criminal justice system is
successful in rehabilitating offenders if they are sentenced to correctional
supervision show that only a minority of the respondents (18%), felt that it is
effective. These magistrates felt that correctional supervision is effective
because the offender is punished for the wrong he has done within the
community. Seven respondents believed that effectiveness is limited because it
depends on the willingness of the offender to rehabilitate. However, half of
the respondents (50%) felt that the criminal justice system is not effective and
that overcrowding of prisons, lack of resources and programmes, and the
absence of positive role models are all contributing factors to the failure of the
system.
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Prosecutors

Table 12.

Prosecutor

- Is to a large degree effective if sentenced to correctional
supervision,

- Effectiveness is Umited and depends on offender’s
willingness to rehabilitate as well as the availability of
manpower

- is not effective due to overcrowding of prisons, and a lack
of resources and programmes such as life skills
programmes, victim-offender mediation programmes, anger
management and perpetrator programmes,

Mumbers
4

16

Percentages
15%

39%

26%

A significant portion of the respondents (59%) indicated that the effectiveness

of the criminal justice system in rehabilitating offenders is limited. Although

opportunities are available, especially for young offenders, a lack of motivation

keeps them from rehabilitation.

Probation Officers

Table 13. Probation Officers
Numbers Percentages
- Is effective when programmes are included 2 20%
- Effectiveness is limited and depends on offender’s 8 40%
willingness to rehabilitate as well as the availability of
manpower.
- s not effective due to overcrowding of prisons, and a lack 10 50%
of resources and programmes such as life skills
programmes, victim-offender mediation programmes, anger
management and perpetrator programmes.
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A minority of the respondents (20%), felt that the criminal justice system fis
effective when programmes are attended. Eight respondents (40%) believed
that the criminal justice system has limited effectiveness in rehabilitating
offenders because it is focusing more on punishment than on rehabilitation.
Half of the respondents (50%) were of the opinion that there are no
rehabilitating factors in the system and that offenders are re-offending because
of social circumstances.

Discussion

Twenty seven of the respondents (40%) are of the opinion that the criminal
justice system is not effective in rehabilitating offenders.

In previous discussions it emerged that it was mostly the prosecutors and
probation officers that held similar views. However, now it was the magistrates
and probation officers that agreed to the lack of resources and programmes as
contributing to the failure in the rehabilitation of offenders.

This could become a starting point to enter into discussions with judicial
officials. The lack of resources seem to cause magistrates to hold on to what
was done in the past. Therefore it appears that magistrates should be
convinced towards the practical implementation of restorative justice by giving
regular feedback on cases, and also by providing them with monthly statistics
on restorative justice.

From the findings it is evident that magistrates are not careless about the
implementation of restorative justice; it is rather a matter of inadequate
understanding of the concept.
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4.2.3.5 The role the victim should play in the justice system.

Magistrates
Table 14. ‘ Magistrates
Numbers Percentages
- To indicate how the offence affects their quality of life, 15 68%
whether compensations is needed, and to play a
rote before the Parole Board and in decision making re.
mediation and pre-trial preparation.
- To play a role in the investigation of the case. 1 4.5%
- To be part of the entire justice process, and the 5 23%
magistrate should explain to the victim why a specific
sentence was passed.
- To play no role. 1 4.5%

When the respondents were asked what they thought the role of the victim
should be, other than giving evidence, the large majority (68%) agreed that the
victim should describe how the offence has affected (or is affecting) their
quality of life. This will reveal whether the victim is in need of compensation.
if so, how much is needed, and what role the victim should play before the
parole board? This will definitely play a role in the sentencing of the offender,
which means if the offender could afford it he might be sentenced to a
compensation order. It appears that by changing the mindsets of magistrates
compensation orders could be used more frequently in passing sentence. At the
same time restorative justice will also be implemented. Only one respondent
felt that the victim should play no role other than giving evidence.
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Prosecutors
Table 15. Prosecutor
Numbers Percentages

- To indicate how the offence affects their quality of life and 16 59%
whether compensations is needed.

- To play a role before the Parole Board and in decision 1 4%
making re. mediation and pre-{rial preparation.

- To play a role in the investigation of the case. 26%

- To be part of the entire justice process, and the magistrate 1%
should explain to the victim why a specific sentence was
passed.

The findings here were similar as those in respect of magistrates. All the
respondents (twenty-seven) agreed that the victim should play a significant
role when it comes to pre-trial preparation, mediation between victim and
offender, and even sentencing of the offender. As an overall comment from
50% of the prosecutors, they feel that the victim’s attitude and positive
involvement could have a positive effect on the rehabilitation of the offender.

Probation Officers
Table 16. Probation Officers
Humbers Percentages

- To indicate how the offence affects their quality of life, 9 45%
whether compensations is needed,

- To play a role before the Parole Board and in decision 9 45%
making re. mediation and pre-trial preparation

- To be part of the entire justice process, and the magistrate 1 5%
should explain to the victim why a specific sentence was
passed.

- To play no role. 1 5%
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Except for one respondent, who stated that the victim should play no role in
the criminal justice system, all probation officers (nineteen) (95%) believed
that the victim does have a role to play, by involving both the victim and the
offender in the criminal justice process, as this is more likely to attend to the
victim’s needs.

Discussion

The findings gained from the interviews with regard to the attitude of the
magistrates, prosecutors and probation officers towards the criminal justice
system revealed the following: All three categories of respondents were able to
state what the main aim of the criminal justice process is and all were familiar
with retributive justice. However, only a minority still believes that the current
justice system is effective in preventing crime. This minority still believes that
revenge in punishment is justified and that sentences under the current
Criminal Procedure Act (51 of 1977) is implied, are effective in deterring
offenders and potential offenders. It is therefore important that magistrates
should changed their mindset which could be done through continues training
on restorative justice by the Justice College.

The above data indicated that 41% of the judicial officials as well as 25% of the
probation officers are of the opinion that the criminal justice system is not
effective in preventing crime, deterring offenders from committing crime,
protecting society against criminals, and rehabilitating offenders. The lack of
knowledge on the part of some respondents and the misunderstanding
regarding restorative justice on the other hand, led to judicial officials and
probation officers to be uncertain on how to implement restorative justice.
Therefore, they were much less sure whether they should focus on the harm
suffered by the victims rather than on the laws that had been broken. This
suggests that in the future the criminal justice system should focus more on
applying restorative justice. Imposing restorative justice sentences would most
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probably contribute to reducing overcrowding in prisons as well as to reducing
the backltogs of court cases.

Furthermore, the findings show that the vast majority of judicial officials and
probation officers (97%) support the fact that victims should play a role in the
criminal justice process, in that victims’ material, financial, emational and
social needs should be fully attended to. Although the findings reveals that the
respondents support the fact that the victim should play a role in the criminal
justice process, they intend to forget this fact when the hearing starts.

4.2.4. The understanding of respondents of restorative justice
and its application in the sentencing of young offenders.

The following tables, table 17 - 43, reflects the knowledge and understanding
of respondents regarding restorative justice and the application thereof. The
statements under the headings of the various tables were made during the
interviews by the magistrates, prosecutors and probation officers.

The word for word answers from the different respondents were written down
and afterwards grouped together. The various role-players who said the same
thing were grouped together and assimilated into percentages.
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4.2.4.1 The understanding of respondents of the concept of restorative
justice

Magistrates

Table 17. Magistrates
Numbers Pércentages

- Restorative justice means ‘to make things right’. 12 55%

- It means that financial assistance is given to the victim. 2 9%

- it is an approach within the criminal context that strives for 6 7%
restitution.

- fts aim is to keep the youth and  first offenders out of 2 9%
prison.

When the respondents were asked what their understanding of restorative
justice was, twelve (55%) said that it was to make things right and to seek
solutions together; two (9%) said that it involves giving financial assistance to
the victim, and six {(27%) said that it is an approach within the criminal context
that strives for restitution of both offender and victim, which in turm benefits
the community as a whole. Only two (9%) respondents were of the opinion that
it is to keep first offenders out of prison. A slight majority of the respondents
(55%) saw the concept of restorative justice as making things right. In their
terms of reference this essentially means compensating the victim.
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Prosecutors
Table 18. Prosecutors
Numbers Percentages

- Restorative justice means ‘to make things right’. 7 26%

- It means that financial assistance is given to the victim. 6 22%

- it is an approach within the criminal context that strives for % 3.7
restitution.

- Its aim is to keep the youth and first offenders out of 11 41%
prison.

- It gives recognition to the victim. 1 3.7%

- Not familiar with the concept restorative justice. 1 3.7%

Eleven of the respondents (41%) regarded the concept of restorative justice as
an approach that strives for restitution and redresses the imbalances that have
occurred between the victim and the offender. Its aim is to restore parity
between the victim, the offender and the community. Seven (26%) and six
(22%) respondents respectively agreed that the concept of restorative justice is
to make things right and that this means giving financial assistance to the
victim. Only one respondent had a limited understanding of restorative justice;
more limited than the thirteen (48%) others. The other 52% had an
understanding of the concept of restorative justice.
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Probation Officers
Table 19. Probation Officers
Numbers Percentages
- Restorative justice means ‘to make things right.’ 8 40%
- it is an approach within the criminal context that strives for 9 45%
restitution.
- It gives recognition to the victim. 1 5%
- It means a balanced concern for the victim and the offender 2 10%
by involving both in the criminal justice process, and thus
also attending to the needs of the victim.

Nine of the respondents (45%) supported the concept of restorative justice as
an approach that strives for restitution. In other words, relationships are
restored and the needs of the victim are attended to. Eight respondents
supported it as an approach that strives for restitution (meaning
restore/correct) Their wording was ‘to make things right’. One respondent
mentioned that restorative justice needs to give recogniﬁon to the victim,
while two respondents viewed it as achieving a balance between the offender
and the victim.

Discussion

All the respondents, except for one prosecutor, were familiar with the concept
of restorative justice. The majority (88%) had attended workshops on
restorative justice. It is encouraging that the respondents were generally
familiar with the concept, even if 35% saw it primarily as giving compensation
to the victim.

It is encouraging that the respondents were generally familiar with the
concept, even if 35% saw it primarily as giving compensation to the victim.
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The above data indicates that the magistrates viewed the sole purpose of this
approach as restitution to the victim (to make things right), whereas the
prosecutars felt that the victim should be compensated or that some service
should be delivered to the victim. In contrast, probation officers felt that the
approach was giving restitution to both the victim and the offender, and that it
involves both parties in the restorative justice process. Restitution to both the
victim and the offender means reparation for the damage done to the victim,
rehabilitation of the offender and restoration of relationships.

Ninety-seven percent of the prosecutors, all the magistrates and all the
probation officers interviewed agreed that the principles of restorative justice
should be the basis for the sentencing practices of young offenders. They
indicated that these principles are utilized much more readily when sentencing
juveniles than adults, and agreed that restorative justice is indeed an

appropriate approach in the sentencing of young offenders.

This discrepancy with regard to the judicial officials’ and probation officers’
perceptions may indicate not only that different perceptions exist among the
respondents, but also a lack of communication.

it would appear that the magistrates definitely have knowledge on restorative
justice, but currently they do not see it as an appropriate approach within the
criminal justice system. The question arises as to whether they practise what
they know.
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4.2.4.2 Knowledge of the respondents on the main objectives of

restorative justice.

Magistrates

Table 20. Magistrates
Numbers Percentages

- It focuses on the restitution of the complainant. 12 55%

- it is restitution to the victim 2 9%

- It involves the offender through the process of reparation 6 7%

and rehabilitation.
- Victim and offender together seek solutions. 1 4.5%
- Its objective is to protect the victim. 1 4.5%

When asked to identify the main objectives of restorative justice, most
respondents (55%) said it was to focus on the restitution of the complainant.
Other objectives selected by the majority of the magistrates were: the victim
and offender are encouraged to seek solutions together, and the offender is
involved in the process of reparation and rehabilitation. Two respondents
agreed that the main objective of restorative justice is restitution to the
victim. This means that the offender should start with the process of making
right the wrong, because he wants to and not because he is compelled to do so
by court. Where necessary, the victim should also be involved.

Prosecutors
Table 21. Prosecutors
Numbers Percentages

- It focuses on the restitution of the complainant. 8 30%

- it involves the offender through the process of reparation 7 26%

and rehabilitation.
- Victim and offender together seek solutions. 10 37%
- its objective is to protect the victim. 2 7%
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Ten respondents (37%) agreed that the main objective of restorative justice is
to encourage the victim and offender to seek solutions together. Eight of the
other respondents {30%) felt that the second principle and objective of
restorative justice is to focus on the restitution of the complainant, while

seven (26%) and two respondents (7%) respectively said it is to involve the

offender through the process of reparation and rehabilitation.

Probation Officers

Table 22.

Probation Officers

- it focuses on the restitution of the complainant.

- it involves the offender through the process of reparation
and rehabilitation.

- Victim and offender together seek solutions.

- its objective is to protect the victim,

- It seeks to heal relationships between the victim and the
offender.

Numbers
3
4

Percentages
15%
20%

30%
20%
15%

Thirty percent of the respondents said the victim and offender need to seek
solutions together; four respondents (20%) said that the objective was to
protect the victim and another four respondents (20%) said that it was to
involve the offender through the process of reparation and rehabilitation. The
remaining three (15%) said that it is to heal relationships between the victim

and the offender.
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Discussion

The majority (86%) of the respondents viewed the objectives of restorative
justice as: firstly, restitution of the complainant; secondly, the victim and the
offender together seeking solutions and limiting the consequences of the
crime; and thirdly, restitution of the offender through rehabilitation.

All the respondents mentioned the above objectives but in order of preference.
The percentage consist of those respondents (31%) who agreed on the first
objective as restitution of the complainant, those respondents (36%) who
agreed on the second objective where the victim and the offender seek
solutions and those respondents (19%) who agreed on the third objective,
namely restitution of the offender through rehabilitation.

Fifty five percent of the magistrates, thirty seven percent of the prosecutors
and thirty five percent of the probation officers maintained that the main aim
of restorative justice is to focus on the harm suffered by the victim, but two

magistrates were of the opinion that the focus should rather be on the laws
that were broken.

It emerges from the above, that there is no single definition of restorative
justice, because different persons give different meaning to the term.
According to Zehr “Crime is a violation of people and relationships. It creates
obligations to make things right. Justice involves the victim, the offender and
the community in a search for solutions which promote repair, reconciliation
and re-assurance.” (Zehr 1990:181) He felt that the key elements of restorative
are, therefore:

® recognition of the violation of people and relationships {making it
necessary to attend to the needs of the victim);
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® the obligation to make things right (referring to the responsibitities of
the offender)
@ the involvement of the victim, the offender and the community in a

search for solutions.

Taking into account the definition of restorative justice by Zehr, as well as the
objectives noted by 89% percent of the respondents, one of the most important
aims of restorative justice is to focus on repair and restitution. This primary
aims of restorative justice as identified by twenty of the magistrates (90%),
twenty three of the prosecutors (86%) and twenty probation officers (90%) thus
reflects a very good understanding of the core elements of the approach.

4,2.4.3 The extent to which restorative justice principles are considered
when sentencing a young offender

Magistrates

Table 23. Magistrates
Numbers Percentages

- The principles are mainly considered for first offenders. 2 9%

- The principles should be utilized more readily. 2 9%

- Youth offenders and adult offenders shoutd be punished 13 59%
equally.

- The principles shoutd be considered, but cannot be 5 3%
implemented due shortage of manpower.

Thirteen (59%) of the respondents interviewed agreed that youth offenders and
adults should be punished equally. Two respondents (9%) admitted that
restorative justice is mainly considered for first offenders, and a further two
(9%) feel that it should be utilized more readily. Although five (23%) admitted
that restorative justice should be considered, they also said that it cannot be
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implemented because of a lack of manpower and because of the existing
backlogs within the criminal justice system.

Prosecutors
Table 24. » Prosecutors
Numbers Percentages

- The principles are considered to a large extent if the 3 1%
offender show remorse.

- The principles are mainly considered for first offenders. 7 6%

- The principles should be utilized more readily. & 22.2%

- Youth offenders and adult offenders should be punished 2 7.4%
equally.

- The principles should be considered, but cannot be 3 11%
implemented due to a shortage of manpower.

- The principles are not considered if the offender has 6 22.2%
committed previous offences

Seven (26%) of the prosecutors interviewed fett that restorative justice is
primarily considered in the sentencing of youth offenders, but six (22%) felt
that it should be utilized more readily. At the time of the interview, six
prosecutors (22%) admitted that restorative justice principles are often not
considered due the offenders’ previous offences. Overall, respondents were of
the opinion that restorative justice principles are mainly considered for first
offenders.
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Probation Officers

Table 25. Probation officers
Numbers Percentages
- The principles are considered to a large extent if the 5 25%

offender show remorse,

- The principles are mainly considered for first offenders. 7 35%
- The principles should be utilized more readily. 4 20%
- The principles are not considered if the offender has 4 20%

committed previous offences

Most of the probation officers felt that restorative justice principles are
considered mainly for first offenders. Except for two respondents who
indicated that restorative justice principles are not considered if offenders
have previously committed offences, the majority agree that the principles are
in fact taken into consideration if the offender shows remorse.

Discussion

The research revealed that magistrates, prosecutors and probation officers
have different perceptions of the extent to which restorative justice principles
should be considered when sentencing youth offenders. The majority of the
judicial officials were of the opinion that youth offenders and adult offenders
should be punished equally, which means in the same way, but they also
agreed that restorative justice has an important role to play because the courts
must consider the victim’s needs.

Overalt, the respondents were far more uncertain about the principles of
restorative justice when sentencing a youth offender than they were about the
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concept and aims of restorative justice itself. This means that magistrates,
prosecutors and probation officers have knowledge of the concept of
restorative justice, but lack understanding in the implementation thereof.
Magistrates also realized that it does have a role to play, but also
acknowledged that this role is often minimised by not implementing restorative
justice because of a lack of manpower.

As reflected in Tables 20 to 25, most prosecutors and probation officers have
knowledge of restorative justice and reflect that the principles of restorative

justice should be considered when sentencing a young offender.

Communication between these two role-players is of paramount importance in
applying the principles. Feedback from judicial officials and probation officers,
in fact, is important, and failure to do so can lead to the principles of

restorative justice not being considered.

4.2.4.4 The benefits of restorative justice for the victim

In this section, (tables 26,27 and 28) the respondents’ views on the advantages
of restorative justice will be considered according to the three categories

affected by the crime: namely the victim, the offender and the community.
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Magistrates

Table 26. Magistrates
Numbers Percentages

- Compensation for the victim, 9 41%

- Yindication for the victim. 2 9%

- Healing process for the victim, which means some sort of 4 18%
closure at the end.

- Reinforcing a positive view of the justice system by the 7 3%
victim.

When the respondents were asked to identify the benefits of restorative justice
for the victim, nine magistrates (41%) said that it was compensation to the
victim, in other words, attending to the victim’s needs. Seven of the
respondents (32%) reported that restorative justice would reinforce a positive
image of the justice system. Four magistrates (18%) and two magistrates (9%)
respectively agree that the benefit would be a healing process for the victim or
a form of vindication for the victim.

The victim could thus consider restorative justice as a way of righting the
wrong done to him or her,

Prosecutors
Table 27. Prosecutors
Mumbers Percentages

- Compensation for the victim. 6 2%

- Vindication for the victim. 1 4%

- Healing for the victim from the effects of the crime. 13 48%

- Reinforcing a positive view of the justice system by the 7 6%

victim,

Thirteen prosecutors (48%) said that one of the benefits of restorative justice
for the victim was that it is a healing process, which means that there is some
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sort of closure at the end. It gives the victim an opportunity to express their
feelings about the offence. Seven (26%) respondedts were of the opinion that
the view of the victim will reinforce the image of a positive justice system,
while magistrates agree that the benefit for the victim is compensation,

because it will help the victim to be remedied more speedily.

Probation Officers
Table 28. Probation Officers
Numbers Percentages

- Compensation for the victim. 3 15%

- Yindication for the victim. 6 3o

- Healing process for the victim, which means some sort of 10 50%

closure at the end.
- The victim should have a positive view of the justice system, 1 5%

Half of the probation officers (ten) felt that the main benefit of restorative
justice for the victim is that it is a healing process for the victim. This gives the
victim an opportunity to acknowledge the offender as a person and to make the

offender aware of the consequences of his actions.

The other benefits identified by the probation officers were: vindication for
the victim and compensation for the victim.

Discussion

in the light of the benefits noted by the key sources namely the prosecutors
and probation officers, one of the most important benefits of restorative
justice for the victim is the healing process. This starts with the need for
support and a sense of safety. The magistrates were the least likely to agree on
this issue, however.
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The above data indicated that the judicial officials and probation officers are
aware of the fact that the needs of those who have been violated must be met.
Judicial officials saw restitution as one form of vindication. The data also
reveals that the magistrates wanted the view of the victim to reinforce a
positive image of the justice system.

Although not part of the research, it is evident from experience through service
delivery that victims are currently negative about the criminal justice system
and feel that the criminal justice system is benefiting the offender when
sentences such as correctional supervision are passed.

Furthermore, the results of the findings reveal that a significant number of
prosecutors (48%) and probation officers (50%) share a similar view on the
benefit of restorative justice as a healing process for the victim. Only eighteen
percent (18%) of the magistrates share this view with the other respondents.
This can be and indication that financial compensation to the victim is much
more important to the magistrates which may reflect a misinterpretation of
restorative justice.
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4.2.4.5 The benefits of restorative justice for the offender.

Tables 29, 30 and 31 below consider the magistrates’, prosecutors’ and

probation officers’ views on the benefits restorative justice holds for the

offender,

Magistrates

Table 29. Magistrates
Numbers Percentages

- Offenders could misuse the system, which means it will have 3 14%
no benefit.

- it keeps offenders out of prison by using more rehabilitative 7 32%
sentences.

- Offenders learning to take responsibility and be accountable 6 27%
for their own actions.

- it is a more positive form of sentencing and can be served in 6 7%
the community, but it is not necessarily a benefit to the
society.

When the magistrates were asked what they thought the benefits of restorative
justice for the offender were, seven (32%) were of the opinion that it is to keep
offenders out of prison for a more rehabilitative sentence. Six (27%)
respondents understand it as an opportunity for the offender to learn to take
responsibility and be accountable for his actions, and another six (27%)
magistrates interpret it as a more positive form of sentence, that could be
served in the community. However, this does not necessarily benefit society.

Surprisingly, a low percentage of the respondents predicted that offenders

could misuse the system.




Prosecutors
Table 30. Prosecutors
» Numbers Percentages

- Offenders could misuse the system, which means it will have 6 2%
no benefit.

- It keeps offenders out of prison by using more rehabilitative 8 30%
sentences.

- Offenders learning to take responsibility and be accountable 9 33%
for their own actions.

- it is & more positive form of sentencing and can be served in 4 15%
the community, but it is not necessarily a benefit to the
society.

Nine respondents (33%) agreed that the benefit for the offender is to learn to
take responsibility and be accountable for his/her own actions. Other benefits
identified by the prosecutors were: restorative justice keeps offenders out of
prison in favour of a more rehabilitative sentence; it is a more positive form of
sentence and can be served in the community. However, if restorative justice
is misused by the offender, it will not be of any benefit for him or her. This
means the offender did not rehabilitate and re-offending will most probably
occur. Furthermore, the offender might be in a position of not getting a
criminal record which will result in an advantage for the offender.
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Probation Officers

Table 31. Probation officers
Numbers Percentages
- Dffenders could misuse the system, which means it will have b 10%
no benefit.
- It keeps offenders out of prison by using more rehabilitative 2 15%
sentences.
- Offenders learning to take responsibility and be accountable 12 60%

for their own actions.

- it is a more positive form of sentencing and can be served in 3 10%
the community, but it is not necessarily a benefit to
society.

- It provides an opportunity for the offender to apologize to 1 5%
the victim.

A majority of the respondents (60%) said that the benefit of restofative justice
is that the offender learns to take responsibility for his/her wrongdoing. Five
probation officers (25%) agreed that restorative justice is a more rehabilitative
sentence than a normal prison sentence, as it is positive and can be served in
the community. Only two probation officers (10%) were of the opinion that the
systemn could be misused, by the offender, which means it will have no benefit,
because rehabilitation is one of the main principles.

Discussion

Overall, respondents were far more certain about the benefits of restorative
justice for the victim, as they were for the benefits held for the offender.
Firstly, because the sentence focuses on the person and not the wrong done by
the person. This means that it focuses on the harm suffered rather than on the
laws broken. Restorative justice will allow the victim to view the offender as a
person, whereas the offender will appreciate the harm he has done. This can
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result in positive rehabilitation of the offender. Twenty-eight respondents
(41%) agreed that the offender needs to take responsibility for his actions and
that he must be accountable for his wrongdoing.

The findings raise an interesting fact, namely that the same percentage of
magistrates and prosecutors (32%) share the view that a benefit of restorative
justice for offenders is to keep them out of prison.

Although judicial officials know that it is the correct answer, they do not
necessarily implement restorative justice in their sentencing practices.

Only 15% of probation officers agree to this view, It appears, therefore, that it
is much more important for probation officers that offenders take responsibility
for their actions. The reason could either be that probation officers were
victims in the past or they render services to victims and know the harm that is
done to victims.

4.2.4.6 The benefits of restorative justice for the community.

The benefits restorative justice holds for the community will be discussed in
tables 32, 33 and 34.

Magistrates

Table 32. Magistrates
Numbers Percentages

- Sentences served within the community make the 10 45%
community part of the justice process.

- The process shifts responsibility to the community in that it 4 18%
plays a monitoring role.

- This approach does not place a financial burden on the 5 23%
community.

- There are no benefits of the system because the community 3 14

lacks knowledge about restorative justice.
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Ten magistrates (10%) said that the benefit of restorative justice for the
community is that the sentence is served within the community, which makes
the community part of the justice process. Furthermore, five (23%) magistrates
held the view that the approach places no financial burden on the community.
Four (18%) magistrates were of the opinion that the process shifts the
responsibility to the community, which must play a monitoring role. Three
(14%) respondents said that, due to the lack of knowledge on restorative

justice on the part of the community, there are no benefits for the community.

Prosecutors
Table 33. Prosecutors
Numbers Percentages

- Sentences served within the community make the 11 41%
community part of the justice process.

- The process shifts responsibility to the community in that it 10 37%
plays a monitoring role.

- This approach does not place a financial burden on the 3 11%
community.

- There are no benefits of the system because the community 3 1%
lacks knowledge about restorative justice.

Eleven of the respondents (41%) indicated that the benefit of restorative
justice for the community is that the sentence is served in the community,
which means that the community is part of the justice process. More
importantly, it allows the victim to see the offender focusing on repairing
wrong and making things right. Ten prosecutors (37%) agreed that the process
shifts the responsibility to the community. Getting the community involved is
good in order for them to realise that justice was done to the victim and the
offender. Three prosecutors (11%) held the opinion that the approach does not
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place a financial burden on the community, and another three (11%) felt that it

is of no benefit to society due to a lack of knowledge on restorative justice.

Probation Officers

Table 34. Probation Officers
Numbers Percentages
- Sentences served within the community make the 6 30%

community aware of such sentences.

- The process shifts responsibility to the community in that it 10 50%
plays a monitoring role.

- This approach does not place a financial burden on the 2 10%
community.

- There are no benefits of the system because the community 2 10%

lack knowledge about restorative justice.

Ten probation officers (50%) viewed the most important benefit for
community as being that the process of restorative justice shifts
responsibility to the community. The other benefits selected by
respondents were: firstly, that sentences, which are served within
community, means that the community is part of the justice process,
secondly, that the approach places no financial burden on the community.

Discussion

the
the
the
the
and

When the respondents were asked what they thought the main benefits of

restorative justice for the community were, 45% of the magistrates felt that

the community would become part of the justice process, whereas halve of the

probation officers and 37% of the prosecutors felt that the responsibility was

shifted to the community, which was required to play a monitoring role.
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The findings reveal that it is still important for the magistrates that the victim
and the community must have faith in the criminal justice system, whereas
prosecutors and probation officers believed that communities play an
important role. On the one hand, the community should take responsibility for

the process, and on the other hand, it should prevent crime through positive
interventions.

4.2.4.7 Disadvantages of restorative justice for the victim.
In this section (Tables 35 - 43) the respondents’ views on the disadvantages of
restorative justice will be considered according to the three categories

affected by the crime: namely the victim, the offender and the community.

Magistrates

Table 35. Magistrates
Numbers Percentages
- it holds disadvantages for the victim if compensation Is not 10 45%
possible and if the victim is victimized by the offender.
- There are limited disadvantages for the victim. 2 10%
- There are no disadvantages for the victim, but the process 10 45%
must be handled professionally.

The magistrates were not sure whether the main disadvantage of restorative
justice was the situation where it is not possible to compensate the victim or
whether there is no disadvantage for the victim at all. All of the respondents

agreed, though, that it is of utmost importance to handle the process
professionally.
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Prosecutors
Table 36. Prosecutors
Numbers Percentages

- It holds disadvantages for the victim if compensation is not 19 70%
possible and if the victim is victimized by the offender.

- There are limited disadvantages for the victim. 3 1%

- There are no disadvantages for the victim, but the process 5 19%
must be handled professionatly.

The majority of the prosecutors (70%) believed that restorative justice

has disadvantages if the victim is not compensated and if the victim is

victimized by the offender. In contrast, five (19%) respondents agreed that

there are no disadvantages for the victim, and five (15%) respondents are of

the opinion that there are limited / few disadvantages. In some instances, the

victim will not be satisfied by the sentence passed.

Probation Officers
Tables 37. Prosecutors
Numbers Percentages
- it holds disadvantages for the victim if compensation is not 16 80%
possible and if the victim is victimized by the offender.
- There are no disadvantages for the victim, but the process 4 20%

must be handled professionally.

Most of the respondents (sixteen) (80%) said that the only disadvantage of
restorative justice for the victim is the situation where the offender cannot

financially compensate the victim due to the high rate of unemployment. Four

respondents (20%) feel that there are no disadvantages at all, explaining that it

allows the victim to be heard, which means the healing process can start.
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Discussion

The findings reveal that 45% of the magistrates felt that the victim must
compromise on the suffering and pain and participate in the process in order
for the process of restorative justice to be effective. Seventy percent of the
prosecutors and eighty percent of the probation officers were of the opinion
that the victim is not prepared for restorative justice beforehand, which means
that they might feel the system is failing them if compensation is impossible.

It would appear from the findings that magistrates are concentrating on the
laws broken rather than on the harm that was done to the victim. This again
reveals that magistrates have strong faith in punishment and continue to
practice what they were trained in. The findings reveal that magistrates had
views and knowledge regarding the interview schedule, but do not necessarily
implement what they know.

A very low percentage of the prosecutors (19%) and probation officers (20)
share the same view that there are not disadvantages for the victim. The
victim can only benefit from restorative justice It therefore appear as if
practical implementation is the problem as well as they are waiting on one
another to implement restorative justice.
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4.2.4.8 The disadvantages of restorative justice for the offender.

The magistrates, prosecutors and probation officers views on the disadvantages
of restorative justice for the offender will follow in tables 37,38 and 39.

Magistrates

Table 38. Magistrates
Numbers Percentages

- It holds disadvantages for the offender if it leads to 2 9%
victimization of the offender.

- it holds disadvantages for the offender if it is seen as 4 18%
an easy option to avold imprisonment.

- Restorative justice holds limited disadvantages for the 1 5%
offender.

- There are no disadvantages for the offender and it is, 15 6£8%

instead, an opportunity to right the wrongs,

Fifteen respondents (68%) felt that there are no disadvantages for the
offender. Instead, they felt that it gives the offender a second chance and an
opportunity to make right the wrongs he or she has caused. Four magistrates
(27%) were of the opinion that it would, however, be a disadvantage if the
offender were to see restorative justice as an easy option to avoid
imprisonment and not adhere to the conditions of the restorative justice

sentence. This implies that rehabilitation did not take place.
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Prosecutors
Table 39. Prosecutors
Numbers Percentages

- it holds disadvantages for the offender if it leads to 5 19%
victimization of the offender.

- it holds disadvantages for the offender if it is seen as ) 22%
an easy option to avoid imprisonment.

- Restorative justice holds limited disadvantages for the 1 4%
offender.

- There are no disadvantages for the offender and it is, 15 55%
instead, an opportunity to right the wrongs.

Fifty-five percent (55%) of the prosecutors agreed that there are no
disadvantages for the offender. Instead, this approach could lead to the

offender rectifying the personal harms and interpersonal relationships that

were disturbed. Eleven (41%) respondents agreed that restorative justice would

be disadvantageous, however, if the offender sees it as an easy way of avoiding

imprisonment. This can lead to the offender thinking that money may buy

anything, even in serious offences. In other words, the offender might think

that all wrongs can be corrected by financial compensation.
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Probation Officers

Table 40. Magistrates
Numbers Percentages

- it holds disadvantages for the offender if it leads to 4 20%
victimization of the offender

- It holds disadvantages for the offender if it is seen as 8 40%
an easy option to avoid imprisonment

- Restorative justice holds limited disadvantages for the 5 25%
offender.

- There are no disadvantages for the offender and it is, 3 15%

instead, an opportunity to right the wrongs.

When asked what the respondents viewed as the disadvantages of restorative
justice for the offender, a slight majority of 60% agreed that it would be if the
offender sees restorative justice as an easy option to avoid imprisonment and if
the offender is victimize. The other eight (40%) respondents felt that there are
few or no disadvantages. Instead, it is an opportunity for the offender to take
full responsibility for his actions and make amends

Discussion

The findings suggest that most of the magistrates (68%) and prosecutors
(55%)agreed that there are no disadvantages for the offender. Rather, it offers
him a second change to rehabilitate. Magistrates and prosecutors were of the
opinion, however, that offenders may minimize the violation and not learn
from past mistakes and that they may in fact misuse the system.

To a large extent the probation officers The probation officers were of the
opinion that restorative justice has no disadvantages for the offender, except
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when the offender sees it as an easy option to avoid imprisonment. This means
that the offender may feel powerful in the sense of them believing that they
could misuse the justice system to their benefit, when he or she does not
receive a sentence of imprisonment. In very exceptional cases, it might also
happen that the victim is not prepared to except an apology, in which case the
healing process will be very slow.

4.2.4.9 The disadvantages of restorative justice for the community.

The respondents’ views on the disadvantages restorative justice holds for the
community will follow in tables 41, 42 and 43.

Magistrates

Table 41. Magistrates
Numbers Percentages
- The process holds disadvantages for the community if it is 6 27%

misled by the offender and does not take responsibility
for the process.

- It holds limited disadvantages for the community when the 2 9%
community is part of the process and fully understands
restorative justice.

- There are no disadvantages for the community. 14 64%

A majority of the respondents (fourteen:64%) were of the opinion that there
are no disadvantages for the community. Disadvantages selected by the
remaining magistrates were: that the community may be misled by the
offender; that the community may not take responsibility for the process; and
that the community may not fully understand restorative justice and /or that it
may not be part of the process.
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Prosecutors
Table 42. Prosecutors
Numbers Percentages

- The process holds disadvantages for the community if it is 5 19%
misled by the offender.

- The process holds disadvantages for the community if the 15 55%
offender does not take responsibility for the process.

- There are no disadvantages for the community 7 26%

Twenty respondents (74%) stated that the process of restorative justice only
has disadvantages for the community if the offender misleads the community
and if the community does not take responsi’bility for the process. Seven (20%)
of the respondents, however, said that there are few or no disadvantages for
the community. Some respondents felt, furthermore, that the community
might mistakenly think that restorative justice is only for the rich and famous.
in this regard, they mentioned the Thatcher case.

Probation Officers
Table 43. Probation Officer
Numbers Percentages
- The process holds disadvantages for the community if it is 13 65%
misled by the offender and does not take responsibility
for the process.
- ¢ holds limited disadvantages for the community when the 4 20%

community is part of the process and fully understands
restorative justice.
- There are no disadvantages for the community. 3 15%
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Although most respondents (thirteen:65%) stated that restorative justice only
has disadvantages for the community if it does not take responsibility for the
process. The remaining eight (40%) said that there are few or no disadvantages

for the community.
Discussion

Overall the magistrates were of the opinion that the community could benefit
from restorative justice, because restoration occurs within the community,
which allows the latter to accept the wrong the offender had done, but also
witness the restitution of that wrong. It also makes the community part of the
justice system.

It was clear from the above discussion that the prosecutors had a positive
attitude towards restorative justice, because the disadvantages of this
approach are limited. Some of the participants see restorative justice mainly as
compensation of the victim, and therefore view the process as being limited to
the rich who can afford to pay compensation and bail, whereas the poor have
to go to jail. They, nonetheless, admitted that they needed more guidance on

restorative justice and its implementation.

Prosecutors (74%) and probation officers (65%) share the same view that
restorative justice is only disadvantage to the community when the offender
misled the community and does not take responsibility, while 64% of the
magistrates said there are no disadvantages. Therefore, it could be said that
respondents agreed that communities benefit, but that the judicial officials
and probation officers lack knowledge how to educate them.

The probation officers, in contrast, were of the opinion that the community
needs to be better informed about restorative justice. The community may feel
that this type of punishment is too lenient, and that the justice system is in
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favour of the offender. As a result of this lack of knowledge, the community
may not be willing to take responsibility for the process. Although the
community’s wishes were ignored in the past by the justice system it can now
be rectified through the restorative justice approach.

4.2.5 Views of the respondents with regard to the
implementation of restorative justice in the sentencing of youth
offenders

Roughly two-thirds of the respondents interviewed felt that restorative justice
was appropriate to implement in the sentencing of young offenders. Most
supported restorative justice as a means of attending to the needs of the
victim. The following tables, (tables 44 - 52), reflect the view of respondents

regarding those crimes that are appropriate for restorative justice.

4.2.5.1 Respondents’ views on particular sentences that have restorative
justice outcomes.

The magistrates, prosecutors and probation officers views on the above
mentioned will follow in tables 44, 45 and 46 below.
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Magistrate

Table 44. Magistrates
MNumbers Percentages
- No particular sentences have restorative justice outcomes. 6 7%
- Compensatory orders, suspended sentence, correctional 16 73%
supervisioh, postponed sentence and community sentence.
Reasons why the above sentences have restorative justice
outcomes:
- The aim of the sentence is restorative. 27%
- A service can be rendered to the community/victim, 5 23%
- The offender needs to abide by the conditions and at the 11 50%
same time take responsibility for his actions as well as his
own life.

A stight majority of the magistrates (fourteen:64%) are of the opinion that

compensatory orders, suspended sentences, postponed sentences, correctional
supervision and community service have restorative justice outcomes. The

respondents agreed that the offender has to abide by certain conditions and at

the same time take responsibility for his actions as well as for his own life. Six

respondents (27%) felt that there are no particular sentences, which have
restorative justice outcomes, while the remaining two (9%) respondents said

that it is not appropriate for serious crimes.
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Prosecutors
Tables 45. Prosecutors
Numbers Percentages
- No particular sentences have restorative justice outcomes. 6 0%
- Compensatory order, suspended sentence, correctional 16 100%
supervision, postponed sentence and community.
Reasons why the sbove sentences have restorative justice
outcomes:
- The aim of the sentence is restorative 3 1%
- A service can be rendered to the community/victim, 6 22%
- The offender needs to abide by the conditions and at the 7 26%
same time take responsibility for his actions as well as his
own life.
- The offender needs to compensate the victim and render 10 37%
a service to the victim who is part of the community.
- The offender can rehabilitate in the community 1 4%

All the respondents maintained that compensatory orders, suspended
sentences, postponed sentences, correctional supervision and community
service have restorative justice outcomes. Ten of these respondents (37%) were
of the opinion that the offender needs to compensate the victim and render a
service to the victim if he/she cannot afford to compensate the victim
financially. Other views as to how the outcomes would be restorative were the
following: seven respondents (26%) said that the offender needs to abide by
certain conditions and take responsibility for his actions; one (4%) said that the
offender can rehabilitate in the community’ six (22%) said that a service can be
rendered to the victim, and three (11%) agreed that the aim of such sentences
was restorative.
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Probation Officers
Table 46. Probation Officers
Numbers Percentages
- No particular sentences have restorative justice outcomes. 3 15%
- Compensatory order, suspended sentence, correctional 17 85%
supervision, postponed sentence and community.
Reasons why above sentences have restorative justice
outcomes:
- A service can be rendered to the community/victim. 2 10%
- The offender needs to compensate the victim and render 13 65%
a service to the victim who is part of the community.
- The offender can rehabilitate in the community 5 25%

Most of the respondents (85%) viewed compensatory orders, suspended
sentences, correctional supervision, postponed sentences and community
service as sentences that have restorative justice outcomes. They saw the
outcomes as restorative because the offender should compensate the victim or
render a service to the victim who is part of the community. Five of the

respondents (25%) agreed that the offender could be rehabilitated within the
community.

Discussion

Although twenty-one magistrates and prosecutors thought the sentences that
have restorative justice outcomes would have restitution and healing in mind,
few respondents believed that restorative justice is appropriate in the
sentencing of young offenders who have committed serious crimes.
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Furthermore, magistrates believed that probation officers should take the lead
in the process because they would be the main role-players. The findings
indicate that the respondents were uncertain when and how to apply
restorative justice if it was not automatically coupled with a specific sentence
in the Criminal Procedure Act.

4.2.5.2 Crimes which are appropriate for restorative justice.

The respondents’ views on the crimes that are appropriate for restorative
justice are discussed in table 47, 48 and 49.

Magistrates

Table 47. Magistrates
Mumbers Percentages

- No crimes should be considered for restorative justice 6 27%

- Assault common / Common assault 2 9%

- Housebreaking, theft and shop- lifting. 8 36%

- Domestic violence 2 9%

- White collar crimes 1 5%

- It should not be the crime, but the person that 3 14%

should be considered for restorative justice.

Eight magistrates (36X} were of the opinion that housebreaking, theft and
shoplifting are the only crimes that could be considered for restorative justice,
whereas six (27%) felt that no crime at all was appropriate for restorative
justice.

The results furthermore indicate that three respondents (14%) felt that it was
not the crime that was appropriate for restorative justice but rather the person
who should be considered for restorative justice. One (5%) said that white-
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collar crime was appropriate, whereas two (9%) said that common assault was
appropriate and two (9%) said domestic violence was appropriate.

Prosecutors
Table 48. Prosecutors
Numbers Percentages
- No crimes should be considered for restorative justice 1 4%
- Assault common / Common assault 4 15%
- Housebreaking, theft and shop- lifting. 5 19%
- Domestic violence 3 1%
- White collar crimes 3 11%
- Drunken driving 2 7
- Murder 2 7%
- Drug offences 2 7%
- Damage to property 2 19%

Sixteen prosecutors respectively stated that the following crimes were
appropriate for restorative justice: common assault, housebreaking, theft,
shoplifting, domestic violence, white collar crimes, drunken driving, murder,
drug offences and damage to property. Only one prosecutor (4%) was of the
opinion that no crimes at all should be considered for restorative justice.
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Probation Officers
Table 49. Probation Officers
Numbers Percentages

- Assault common / Common assault 4 20%

- Housebreaking, theft and shop- lifting. Z 50%

- Domestic violence 8 10%

- It should not be the crime, but the person that i 10%
should be considered for restorative justice. 1 10%

- Drunken driving

The findings indicate that probation officers and magistrates responded
similarly. The majority of the respondents stated that housebreaking, theft and
shoplifting were appropriate crimes to be considered for restorative justice.
They believed that murder, drug offences and damage to property should not
be considered for restorative justice. Two respondents view common assault,

as appropriate for restorative justice, whereas one respondent felt that

domestic violence, and another drunken driving is appropriate for restorative
justice.

Discussion

The respondents were far more certain about the objectives of restorative
justice than they were of which crimes are appropriate for restorative justice.
Sixty percent of the magistrates, ninety percent of the prosecutors and ninety
percent of the probation officers believed that restorative justice is an
appropriate approach in the sentencing of youth offenders. The magistrates
(thirty-six percent) and the probation officers (fifty percent) said that it was
more appropriate for petty crimes, such as housebreaking, theft and shop-

lifting. The findings indicate that probation officers need to have a common
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understanding of restorative justice as the magistrates in order for the latter to
accept their recommendations. Magistrates, prosecutors and probation officers
should be made aware that the principles of restorative justice can be applied
at all stages of the criminal justice process, namely sentencing, pre-trial, pre-
sentencing and post-sentencing. The findings also reveal that respondents were
not sure how to apply restorative justice during the sentencing phase. All
respondents believed, furthermore, that restorative justice must be coupled

with a sentence in terms of the Criminal Procedures Act.

4.2.5.3 The respondents’ views on crimes that are inappropriate for
restorative justice.

in table 50, 51 and 52 the views of the magistrates, prosecutors and probation

officers on crimes that are inappropriate for restorative justice will be
discussed.

Magistrates

Table 50. Magistrates
Numbers Percentages
= Murder, rape, violent crimes, armed robbery and drug 15 68%
offences.
- if it is a third offence, then all offences are inappropriate 2 9%
for restorative justice.
- Each case must be handied on its own merits. 2 9%
- The approach can result in more community based 3 14%

sentence
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Fifteen respondents (68%) felt that serfous crimes, such as murder, rape,
violent crimes, armed robbery and drug offences are inappropriate for
restorative justice, but they also mentioned that each case should be treated
on its own merits. They gave as their reasons the fact that no sentence can
bring someone back to life, and that the community will loose faith in the
criminal justice system if sentences are too lenfent.

With regard to other offences, such as armed robbery and car hijackings, four
respondents (18%) felt that such people do not have any respect for human life,
nor do they respect other people’s property. Three respondents (14%) felt that
restorative justice is inappropriate when the offender has three or more cases

against him.

Prosecutors
Table 51. Prosecutors
Numbers Percentages

- Murder, rape, violent crimes, armed robbery and drug 22 81%
offences.

- Fraud, but cases must be treated on their own merits, 2 7.4%

- If it is a third offence, then all offences are inappropriate 1 4%
for restorative justice.

- Each case must be handled on its own merits. 1 4%

- The approach can result in more community based 1 4%
Sentences.

Twenty-two prosecutors (81%) were of the opinion that restorative justice is
inappropriate for murder, rape, violent crimes, armed robbery and drug
offences. The nature and gravity of the offence and protection of society as a
whole should also be a consideration. If the offender is likely to pose a threat
to society, then restorative justice should not be considered. Other crimes
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selected by the respondents as inappropriate for restorative justice were the
following: if it is the offender’s third offence (one respondent), and if it is a
case of fraud (two respondents). However two respondents, (7%) felt that each
case must be handled on its own merits, and this approach can result in a more

community based sentence.

Probation Officers
Table 52. Probation Officers
‘| Numbers Percentages

- Murder, rape, violent crimes, armed robbery and drug 8 40%
offences.

- if it is a third offence, then all offences are inappropriate 4 20%
for restorative justice.

- Each case must be handled on its own merits. 2 10%

- The approach can result in more community based 6 30%
sentence.

Eight probation officers (40%) viewed murder, rape, violent crimes, armed
robbery and drug offences as inappropriate crimes for restorative justice.
Serious crimes need harsher punishment than restorative justice, but no crime
should be excluded from restorative justice. Even if the offender receive a
sentence, restorative justice can be implemented at a later stage, when the
victim is ready and has been prepared for the process. Two respondents (10%)
were of the opinion that each case should be handled on its own merits, and 6
probation officers felt that this approach will result in more community based
sentence. Four respondents (20%) agreed that »restorative justice is
inappropriate if the offender has committed a third offence.
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Discussion

Most of the magistrates, prosecutors and probation officers (sixty-three
percent) believed that restorative justice is inappropriate for certain
sentences, such as murder, rape, violent crimes, armed robbery and drug
offences. Although judicial officials supported the principles of restorative
justice in the sentencing of youth offenders, they still felt that certain crimes -
mainly serious ones- are inappropriate for restorative justice. Probation
officers, in contrast, felt that judicial officials should be made aware of the
fact that restorative justice can be applied, but that the magistrates were
uncertain on how to apply it in practice. Clearly, more workshops should be run
and attended by all respondents. Probation officers should be careful not to
make a recommendation that is in favour of the magistrate instead of being in
the best interests of the young offender.

4.2.5.4 Other views of the respondents on applying restorative justice in
respect of young offenders.

Tables 53, 54 and 55 will reflects the views of the magistrates, prosecutors and

probation officers on applying restorative justice in respect of young offenders.
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Magistrates

Table 53. Magistrates
Numbers Percentages

- The Justice Bill needs to be passed to implement more 4 18%
legally applicable sentences for young offenders.

- Restorative justice is difficult to implement due to a lack 4 18%
of resources, facilities and manpower.

- There is a need for more collaboration between judicial 2 9%
officials and social services.

- Practical information is needed on the implementation of 2 10%
restorative justice.

- No further views. 10 45% -

Ten of the respondents {45%) had no further views on restorative justice. Four
magistrates (18%) were opinion that Child Justice Bill needs to be passed to

enable them to implement more legally applicable sentences for youth
offenders. Another four respondents (18%) agreed that restorative justice is
difficult to imptement due to a lack of resources, faciltities and manpower. Two

(9%) respondents said that more collaboration was needed between judicial

officials and probation officers.
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Prosecutors

Table 54. Prosecutors
Numbers Percentages

- The Justice Bill needs to be passed to implement more 3 11%

legally applicable sentences for youth offenders.
- Restorative justice is difficult to implement due to a lack 7 26%

of resources, facilities and manpower,

- Probation officers should co- ordinate and recommend 10 37%
restorative justice.

- Victim/ offender mediation is implemented. ‘ 2 , 7%

- Practical information is needed on the implementation of 1 4%
restorative justice.

- No further views. . 4 15%

Ten prosecutors {37%) said that the probation officer should co-ordinate the
implementation of restorative justice. This means that the probation officer
must take the initiative and start with the implementation of restorative
justice and recommend restorative justice in the sentencing of young
offenders. Seven (26%) respondents agreed that restorative justice is difficult
to implement due to a lack of resources, facilities and manpower. According to
two (7%) respondents, victim-offender mediation has been implemented on two
occasions where they specifically requested the probation officers to facilitate
the process, and one respondent was of the opinion that more practical
information on the implementation of restorative justice had to be made
available. This needs to be done by the National Departments. Five
respondents (19%) had no further views on restorative justice.



117

Probation Officers

Table 55. Probation Officers
Numbers Percentages

- The Justice Bill needs to be passed to implement more 4 20%
legally applicable sentences for youth offendess.

- There is a need for more collaboration between judicial ‘ Y4 | 10%
officials and social services.

- Probation officers should co- ordinate and recommend Z 10%
restorative justice.

- Victim/offender mediation is impltemented. 2 10%

- Practicat information is needed on the implementation of 4 20%
Restorative justice.

- No further views, é 30%

Six respondents (30%) had no further views on applying restorative justice,
while four respondents (20%) insisted that more practical information should be
made available on the implementation of restorative justice. Two respondents
(10%) agreed that the probation officer should co-ordinate the process of
restorative justice and recommend restorative justice in the sentencing of
youth offenders. However, two respondents (10%) emphasised a need for more
collaboration between judicial official and probation officers, while four
respondents (20%) agreed that passing of the Child Justice Bill could help with
more legally applicable sentences for youth offenders.

Discussions

The research revealed that the magistrates, prosecutors and probation officers

have different perceptions of applying restorative justice in respect of youth
offenders.

The probation officers viewed the implementation of restorative justice as the
task and responsibility of the judicial officials, whereas the judicial officials
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view the implementation of restorative justice as the responsibility of the
probation officer and the latter should recommended a sentence with a
restorative justice outcome,

The significance of this is that magistrates are not prepared to discuss
individual cases beforehand. Therefore, should probation officers recommend
sentences with a restorative justice outcome, magistrates are likely to
disregard the recommendation.

The above data furthermore indicated that judicial officials see their role in
the implementation of restorative justice in an advisory capacity. Hence they
cannot pass sentences with a restorative justice approach which are not
included in the Criminal Procedure Act. The judicial officials have to abide by
acts and regulations and are therefore of the opinion that the Child Justice Bill
needs to be passed. Four probation officers (20%) shared this opinion of the
magistrates.

Although eleven judicial officials felt that restorative justice is difficult to
implement due to a lack of resources, facilities and manpower, four probation
officers insisted that more practical information should be made available to
address the difficulties of implementation. Furthermore, the findings indicate
that more collaboration was needed between judicial officials and probation
officers.

4,2.6 The actual application of restorative justice in the
sentencing of young offenders.

A total number of 308 court files were consulted in order to ascertain whether
restorative justice was used in the sentencing of youth offenders.

The following table reflects the offence committed as well as the
recommendation made by the probation officers, followed by the sentence that
was passed by the magistrates.
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For the purpose of understanding the table the following explanatory
abbreviations were used:

Correctional Supervision = cor. sup.

Suspended Sentence = susp.
Postponed Sentence = post.
Impriscnment = imp.
Withdrawal = w.d,
Fine = fine.
Rehabilitation = rhab,

youth offenders who were prosecuted as well as the recommendation |

made by the probation officer and the sentence passed by the |

magistrate ;

| S Withdrawal :

| Correctional sup, 5 Correclional sup, 6 ‘
Impﬁk@!‘_ﬂﬁent 8 Imprisorment

: imprisonment and kmprisonment and & ‘

Correctional sup. ] Carrectionat sup. :l:

Suspended i3 Suspended T i

Fine Q Fine i

Car theft Suspended 2 | Suspended fEaE 7 |

|

| Child Abuse | Suspended i) I i e I (R }

Imprisanment & C.5. I hprisonment .5, & i

i Correciional Sup, i Il Corvectional Sup. 1 I
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1 | Imprisonment 10 Imprisonment | 3 .
| |
. = ; |
' Drunken Withdrawal i withdrawal 3 i
" driving Correctional Sup. | 2 Impeisonrnent 2 f
I_Escape Postponed i 5 | Postponed 0 i
i Suspended Suspended 5
Fad | Withdrawal 2 withdrawal 2
, Correctional Sup. 4 Correctional Sup. | 4
I.' Suspended 3 i Suspended &
Housebreaking [withﬁmwm 36 Euﬁwmml 27
and Theft Correctional Sup. 13 . Correcoonal Sup. 12
i mprisonment 16  Imprisonment 13
| suspended 14  Suspended £ 71
' Rehabilitation 4 | Rehabilitation | 10
 Postpone 29 . Postpaned ! 19
Mjury to. 1 Withdrawal i - withdrawal | |
il praperty i Suspended ¢ Slispended i Z :
| Postponer] ' Postponed I Z i
| i | !
CMurder/atiem | Withdrawal 1 Withdrawal 71
: pred Murder Correctional Sup. g ]' Correctional Sup. | 8
; Imprisonment 4 Jmprisonment ]
 Possession of | Suspended 5 Suspended 5
stolen Postponed < Postponed 4
| propesty withdrawal 1 Withdrawal 1
Rape / Withdrawal 0 Withdrawal S AR
Attempted Cosrectional Sup. | 10 Corvectional Sup. 3
Rape Imprisonment ' 9 imprisonment 9
Suspended ‘0 Suspended 5
! Postponed + 2 Fostponed o |
| Fines ‘2 Fines 2 :
' No reports | 2 Ho reparts | i} ;
Robbery/aggra | Withdrawal 1 | Withdrawat f1 :
vation i imprisonment B : Impriscnment 8 |
I Syspended 5 * Suspended i 5 ‘
3 | Pastponed : 3 |

Postponed




E | Carrectional Sup. 2 Correctional Sup. ¥
[ shoptifting Suspended £ i Suspehded P 4
' Correctianal Sup. 7 i Correctionat Sup. 2
' Fine |2 ' Fine i
;f Postponed ' i . Postponed i
imprisonment ; 3] »mprisonmecht D
Stock Theft | Pastpone Vo | Postpone "3
Suspended : 3 suspended , A
} 3
Tt suspended g Sspended i
Withdrawal 2 Withdrawal 6
Correctional Sup. 4 Correctional Sup. I[ 7
| Postponed 9 Postponed 2
: Fine Ly Fine 1
Trespassing .Suspended 7 Suspended Z i
{ Fine 4 line 4
| i
Driving of Withdrawal 1 Wwithdrawal 1 |
motor vehicle
| without
license
: Dealing in Fine Il Fine
| dhugs Correctional Sup. ! Correctional Sup.
l Sifspended I suspended

Discussion

ir was

found

that the probation officers

have a tendency (o make

recommendations that were accepiable to magistrates,

rather than 1o

influence them to assume more restorative thinking in the sentencing of young

offenders,
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Prosecutors were of the opinion that probation officers are neglecting the
seriousness of the offence and concentrating on the background of the
offender. They felt that this results in probation officers recommending lenient

sentences for serious crimes, for example a suspended sentence murder.

The findings further reveal that magistrates were of the opinion that they are
using restorative principles in the sentencing of young offenders by making use
of sentences such as fines and correctional supervision. They, furthermore,
were sometimes more lenient with sentencing offenders than the

recommendations made by the probation officer.
4,2.7 Summary

The above data indicated that the judicial officials see their current role in the
implementation of restorative justice as an advisory capacity. Restorative
justice is not part of the Criminal Procedure Act, therefore, the
implementation of restorative justice in their sentencing practices is not
always possible.

This, on the one hand, implied that the magistrates realize that there is a role
to play, but minimize the role by seeing themselves as being involved only in an
advisory capacity. Probation officers on the other hand felt that magistrates
could implement restorative justice at a much earlier stage, because from the
- offender’s first or second appearance in court, the magistrate has contact with
the offender, and can thus refer/intervene with a restorative justice approach.
This discrepancy with regards to their perceptions could seem to indicate not
only different perceptions among the magistrates, prosecutors and probation
regarding restorative justice, but also a lack of communication concerning
issues in this area.
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Communication between the role-players is of paramount importance in
applying restorative justice. However, the findings suggest that magistrates,
prosecutors and probation officers are not having regular meetings to discuss
views, concerns and problems arising from their day-to-day activities.
Feedback from all sides is important and failure to do this can often lead to
misunderstanding and misinterpretation.

Another factor that could also have influenced the application of restorative
justice is the different perception of the different role-players’ regarding each
other’s responsibilities and duties, as well as uncertainties regarding the nature
of restorative justice. Therefore, it would appear that the role-players are
waiting on one another to implement restorative justice due to the fact that
they are uncertain on how to implement it. Clearly more training on restorative
justice is needed.
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CHAPTER 5

CONCLUSIONS AND RECOMMENDATIONS

5.1 INTRODUCTION

The aim of this research was, firstly, to explore the attitudes of the
magistrates, prosecutors and probation officers in the implementation of
restorative justice when sentencing young offenders. Secondly, it was to
explore the knowledge and insight of judicial officials and probation officers.
Thirdly, it was to investigate to what extent restorative justice was applied in
their sentencing practices. This study set out to determine the experiences of
judicial officials and probation officers with regard to achieving the objectives

of punishment in the current criminal justice system.

From the findings, it appears that most of the respondents are positively
inclined towards the application of restorative justice, but that they still
believe that restorative justice is not applicable in serious and violent crimes.
It is restricted to instances where magistrates feel it necessary to impose
sentences that aim to restore both the victim and the offender.

All the prosecutors were certain that restorative justice could alleviate case
backlogs and overcrowding of prisons if they, the prosecutors, were properly
trained in the implementation of restorative justice. The prosecutors are,
furthermore, of the opinion that the community regards restorative justice as
an easy option for criminals to avoid imprisonment and thus holds the
prosecutor liable for ensuring justice. That is, in a retributive sense.
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All twenty probation officers had positive attitudes towards restorative justice,
but also felt that it is difficult to recommend restorative justice in their pre-
sentence reports when offenders have committed multiple offences.

All the respondents (magistrates, prosecutors and probation officers) knew
about restorative justice. Most of them emphasized the absolute necessity of
restorative justice, but said during the interview that they wanted more
background on it. Some of the magistrates’ responses reflected that they
needed to learn more about the principles of implementation of restorative
justice practically. In contrast, most of the prosecutors felt that probation
officers needed to discuss restorative justice with the various prosecutors,
before writing his or her report. This effectively means that prosecutors are of
the opinion that, the probation officers would be the main role player in the
application of restorative justice. This is unrealistic and greater clarity should

be created on the respective roles of judicial officials and probation officers.

Probation officers felt that a steering committee, consisting of the three main
role players at the national level (Department of Justice, Department of Public
Prosecutions and the Department of Social Services and Population
Development), should market the process and create greater clarity on the
respective roles of judicial officials and probation officers.

When considering the findings of the research, it was clear that the perception
of the respondents was one of support for restorative justice and the
realization that the courts must give greater attention to the implementation
of restorative justice.

The conclusions of the study will be discussed according to the objectives as
stated in Chapter 1.
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5.2 CONCLUSIONS

The main views of respondents regarding the effectiveness of achieving the
objectives of punishment in the current criminal justice system, as well as the
understanding of respondents of the concept of restorative justice and its

application in the sentencing of young offenders, will be presented herein.

5.2.1 The attitude of respondents regarding the effectiveness of

the current criminal justice system in achieving the objectives of
punishment,

The results of the study show that five magistrates, five prosecutors and four
probation officers are of the opinion that the current criminal justice system
imposes harsher punishment on hardened criminals. They see this as a form of
crisis management, because it means that, according to the Criminal Procedure
Act, young offenders can be sent to Schools of Industries and Reform Schools;
however, no such schools exist in the Northern Cape. They furthermore view
the current criminal justice system as effective in imposing sentences and that
it sends out a clear message with regard to the effectiveness of such sentences
in deterring offenders. Thus, they felt, the latter is the best they can do with
in the current situation, because restorative justice is not yet enacted. The
views of most of the remaining magistrates, prosecutors and probation officers
are that the effectiveness of the current criminal justice system is limited and
that it is not always possible for them to execute their functions effectively
when sentencing young offenders.

The majority of the magistrates, however, said that the current criminal
justice systems’ effectiveness in protecting society is limited or completely
lacking for the following reasons:
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1) tmprisonment is only for a short perfod of time, which in fact means that the
offender is only briefly removed from the community;
2) offenders often receive amnesty; and

3) young offenders become hardened criminals in prison.

Half of the prosecutors are of the opinion that the effectiveness of the criminat
justice system is limited and they feel that no programme is in place for
witness protection. Most of the probation officers believe that the system is
failing society.

The research also shows that judicial officials as well as probation officers are
of the opinion that the criminal justice system is not effective in preventing
crime, deterring offenders from committing crime, protecting society against
criminals, or rehabilitating offenders. This suggests that, in future, the criminal
justice system should include restorative justice. Furthermore, the research
shows that judicial officials and probation officers support the fact that victims
should play a role in the criminal justice system, in terms of their material,
financial, emotional and social needs being attended to.

The inputs received from the judicial officials and probation officers clearly
indicate that more in-depth knowledge on restorative justice in the sentencing
of young offenders is needed.

5.2.2 The knowledge of the magistrates, prosecutors and
probation officers on the implementation of restorative justice.

All the respondents, except one, were familiar with the concept of restorative
justice. The majority of the respondents could identify the outcomes of
restorative justice such as making the offender aware of the harm he or she
has caused, making things right, and being accountable for his or her
behaviour. The prosecutors felt that the victim should be compensated or that
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services should be delivered to the victim, whereas the probation officers felt
that the approach must involve both parties in the restorative justice process.
The different perceptions of magistrates, prosecutors and probation officers

may indicate a lack of knowledge on the implementation of restorative justice.

The results of the interviews with the judicial officials and probation officers
furthermore indicate that they agree that the principles of restorative justice
should form the basis for the sentencing practices of youth offenders. They also
indicated that these principles should be utilized much more readily in the
sentencing of juveniles.

The study reveals that the majority of the respondents see restorative
justice as firstly, granting restitution for the complainant; secondly, they
feel that the victim and the offender should together seek solutions that

will limit the consequences of the crime; and thirdly, it involves the offender
through the process of reparation and rehabilitation,

Restorative justice, as identified by the respondents, reflects a very good
understanding of the core elements of the approach. They also agreed that
restorative justice has an important role to play, because the courts should
consider the victim’s needs.

Most prosecutors and probation officers agree that the principles of restorative
justice should be considered when sentencing a young offender.
Communication between the role-players is of paramount importance in
applying the principles. Feedback, in fact, is important and failure to do so can
tead to the principles of restorative justice not being considered.

The research also indicates that judicial officials and probation officers are
aware of the fact that the needs of those who have been violated must be met.
They see restitution as a form of vindication.
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The respondents furthermore feel that the community should become part of
the justice process and that it should take responsibility for the process. The
community can benefit from restorative justice, because restoration occurs
within the community. Four magistrates, ten prosecutors and ten probation
officers agree that the community will benefit from restorative justice, but
they do not know how to educate the community. They do, nonetheless, admit
that they need more guidance on restorative justice and its implementation.
Judicial officials and probation officers feel that the community needs to be
informed about restorative justice. Although the community’s wishes were
ignored in the past by the justice system, to some extent this can now be

rectified through the restorative justice approach,

5.2.3 Views with regard to the implementation of restorative
justice in the sentencing of young offenders.

it emerges from the study that the majority of the respondents believe that
restorative justice is an appropriate approach in the sentencing of young
offenders, but say that it is more appropriate for petty crimes, such as
housebreaking, theft and shop-lifting. They also believe that restorative justice
is inappropriate for certain sentences, such as murder, rape, violent crimes,
armed robbery and drug offences. Judicial officials support the principles of
restorative justice, but feel that serious crimes are inappropriately dealt with
through restorative justice. They should be made aware of the fact that
restorative justice is a philosophy and not a type of sentence. In other words,
even a harsh sentence can have a restorative approach. However, they are
uncertain how to apply it in practice. Clearly, more workshops should be
conducted and all respondents should be encouraged to attend. Probation
officers should be careful not to make recommendations that satisfy the
magistrate, instead of being in the best interests of the young offender.
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The research reveals that magistrates, prosecutors and probation officers have
different perceptions of applying restorative justice in respect of youth
offenders. Magistrates see their role as passing sentence and because
restorative justice is not enacted, they cannot implement restorative justice in
their sentencing practices, whereas probation officers view the implementation
of restorative justice as the responsibility of the judicial officials.

Magistrates cannot pass sentences with a restorative approach, that are not
included in the Criminal Procedure Act. Judicial officials have to abide by acts
and regulations and they are, therefore, of the opinion that the Child Justice
Bill needs to be promulgated before they can implement its provisions.

Furthermore, most of the respondents feel that restorative justice is difficult
to implement due to a lack of resources, facilities and manpower. It is clear
that more practical information must be made available to address the
difficulties of implementation. The research also indicates that more
collaboration is needed between judicial officials and probation officers.

It emerges from the study that judicial officials and probation officers have a
positive attitude towards restorative justice and are knowledgeable on this
concept. However, there is a lack of insight on how to implement it in
practice. They also acknowledge the importance of more training on
restorative justice - to enable them to function more adeguately in their
sentencing practices.

As a result, the general view of the role-players is that restorative justice
should be implemented in all the courts.
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Appendix 1

The interview schedule used on the magistrates, prosecutors and probation

officers.

AlMs

Questions in the Interview Schedule

To explore the attitudes
of the magistrates,
prosecutors and
probation officers to the
implementation of
restorative justice in the
sentencing of young
offenders

i To what extent, in your view, is the current criminal
justice process effective in:

{a) preventing crime?

(b} deterring offenders and potential offenders?
{c} protecting society?

{d) rehabilitating offenders?

o What role, if any, other than giving evidence, should
the victim play in the criminal justice process?

To determine insight and
knowledge on the part of
the relevant roleplayers
regarding the
implementation of
restorative justice in
their sentencing
practices.

o What is your understanding of “restorative justice”?

u] What would you regard as the main objectives of
“restorative justice”™?

o in your view, what benefits, if any, does restorative
justice hold for?

{a) the victim
{b) the offender
{ ¢} the community

o Do you feel that restorative justice holds disadvantages
for:

{a) the victim
{b) the offender
{c) the community?

To investigate to which
extent the judicial
officials and probation
officers apply
restorative justice in
their sentencing
practices.

o Are there particular sentences that, in your view,
have restorative justice outcomes? If so, which, and how
would their outcomes be restorative?

o0 In your view, for which crimes would the restorative
justice approach be most appropriate?

o Do you feel that restorative justice would be
inappropriate for certain crimes? If so, please indicate
which, and give reasons.

o Do you have any other views on the matter of applving
restorative justice in respect of youthful offenders?




Appendix 2:

Sampling Sheet.
Role-players Total No. % of Total
number | interviewed
Probation Officers: 100
Kimberley 8 8 100
Upington 8 8 100
De Aar 7 4 7
Magistrates:
Kimberley 20 10 50
Upington 8 4 50
De Aar 3 3 100
Hopetown 1 1 100
Prieska 1 1 100
Postmasburg 1 1 100
Kathu 1 1 100
Prosecutors:
Kimberley 19 14 50
Upington 10 5 50
De Aar 3 3 100
Prieska 1 1 100
Groblershoop 1 1 100
Postmasburg 1 1 100
Kathu 1 1 100




Appendix 3

Eng: E. Mooreroft
Telr  (053) 807 5910
Reft Research
Date: 8 February 2008

The Chief Magistrate
Magistrates Court
Private Bag X5014
KIMBERLEY

8300

For Attention: Mr. €. Bezuidenhout

I am currently enrolled as a student at the University of Cape Town, doing my Masters
Degree in Probation and Correctional Practice.

My research project will be the implamentaiion of Restorative Justice as a sentencing

option for young otfenders at the Kimberley Court, Upington Court, De Aar Court,
Prieska Court, Groblershogp Court, Kuruman Court and Postmasburg Court,

T wouid like to request permission to interview Magistraies from the District court as well

as the Regional Court in the selected Magistrate districts,

1 would appreciate a response from your office to my request within the next three weeks.

Yours truly

BT T sAT I aen N N A EEE R R R T}

E. Mooreroft (Mrs)
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Enq: E. Moorcroft
Tel: {0331) 807 5310
Ref: Research

Date: 8 February 2005

The Head of’ Administration
Magistrates Court

Private Bag X5014
KIMBERLEY

8300

For Attention: Mrs. S, Taljaard

I am currently enrolled as a student at the University of Cape Town, doing my Masters
Degree in Probation and Correctional Practice.

My research project will be the implementation of Restorative Tustice as a sentencing
option for young offenders at the Kimberley Court, Upington Court, De Aar Court,

Prieska Court, Groblershoop Court, Kuruman Court and Postmasburg Court.

I would like to request permission to have access to the charge sheets for the recent six
month period, July 2004 to December 2004,

I would appreciate a response from your office 1o my request within the next three weeks,

Yours truly

SRR T LT ETIETU b grone & LT BEB YA L0 3% 5



Appendix 5

Fnq: [ Moorcrofl
Telt {033) 807 5910
Ref: Research

Date: 8 February 2003

The Deputy Director General
Department Social Services
Private Bag X5063
KIMBERLEY

8300

For Attention: Ms, Y. Botha

| am currently enrolled as a student at the University of Cape Town, doing my Masters
Degree in Probation and Correctional Practice.

My rescarch project will be the implementation of Restorative Justice as a sentenging
option for young offenders at the Kimberley Court, Uplngton Court, De Aar Court,
Prieska Court, Groblershoop Court, Kuruman Court and Postmasburg Court.

1 would like to request permission to interview Probation Officers working in the selected

Magistrate districts,

1 would appreciate a response from your office to my request within the next three weeks,

Yours truly

E. Moocroft (Mry)
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Enq: E. Moorcroft
Tel: (033) 807 5910
Reft  Research
Date: 8 February 2005

The Regional Head
Department of Social Services
Frances Baard, Pixiey Ka Seme and Siyanda

For Atiention: Mr. D, Whitebooi
Mr. M. October
Mr. Ambross

| am currently enrolled as a student at the University of Cape Town, doing my Masters

Degroe in Probation and Correctional Practice,

My research project will be the implementation of Restorative Justice as a sentencing

option for voung offenders at the Kimberley Court, Upington Court, De Aar Court,

Prieska Court, Groblershoop Court, Kuruman Court and Postmasburg Court.

I would like to request permission 1o interview Probation Officers working in the selected

Magisirate districts,

1 would appreciate a response from vour office (o my request within the next three weeks.

Yours traly

R e S T T N AR R

E. Moorcroft (Mrs)



APPENDIX 7

1.

6.

INTERVIEW SCHEDULE

To what extent, in your view, is the current criminal justice process effoctive
in

a) prevenling crime,

b) deterring offenders and potential offenders

¢) protecting society

d) rchabilitating offenders.

What role, if any- other than giving ovidence ~ should the victim play in the
griminal justice process,

What is your understanding of ‘Restorative Justice'?
What would you regard as the main objectives of ‘Restorative Justico'?

To what extent do you consider Restorative Justice principles when
sontencing a youthful offender?

In your view, what benefits, if any, does Restorative Justice hold for:
a) the victim of crime?
b) the offender?
¢) the communily?

Please elaborate.

Do you feel that Restorative Justice holds any disadvantages for:
a) the victim?
) the offender?
¢) the community?

Please claborate.

Are there particular seniences that, in your view, have Restorative Justice
outcomes? If so, which, and haw would their outcomes be restorative?

In your view, for which crimes would a Restorative Justice approach be most
appropriate?

10, Do you {eel that Restorative Justice would be inapprepriate for certain

grimes? If so, please indicate whieh, and give reasons,

11. Da you have any other views on the matter of applying Restorative Justice in

respoct of youthful offenders?





