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Abstract 

 South Africa is rated as one of the most unequal countries in the world, with the majority of 

its population living in abject poverty, or entirely dependent on one source of income for their 

livelihood. On top of the high unemployment rate, most workers who are employed or engage 

in some form of labour cannot afford basic living necessities such as food, transport, and health 

care. As a result, the government adopted the National Minimum Wage Act (NMWA). The 

Act aims to narrow the wage gap, reduce the pool of the working poor, and improve the material 

conditions of the worker’s families. The broader objective of the Act is to observe the 

Constitution’s mandate to social security, and its values of dignity. The Act protects workers 

against unfair remuneration by unprincipled employers. It builds upon the Basic Conditions of 

Employment Act of 1997, which enforces fair working conditions, including wages. The 

effectiveness of the Act, since its promulgation has, however been limited due to a high rate of 

violation and non-compliance amongst employers. 

The high rate of non-compliance has thrived despite of the existing enforcement systems and 

structures. The main challenges to non-compliance include insufficiency and undertraining of 

labour inspectors, lack of inspector resources, lack of public awareness of the legislation, 

tedious compliance procedures, lenient non-compliance penalties, labour migration trends, 

informalisation of labour and an increase of triangular forms of employment, including the gig 

economy. However, there is an observation that a sectoral approach yields to more non-

compliance than an across board or blanket minimum wage. Nonetheless, it is important to 

consider whether the sectoral approach is more fitting for South Africa’s economic 

circumstances.  

The prevailing non-compliance circumstances are not beyond remedy. There is evidence of 

countries that have been able to improve minimum wage enforcement, although they have had 

rife non-compliance. The Department of Employment and Labour can improve compliance 

through intensifying public awareness, reviewing enforcement procedures, reviewing 

inspection procedures, the formalisation of labour sectors, tightening non-compliance 

penalties, and mobilising trade unions and employers as party to national minimum wage 

compliance. This dissertation discusses the reasons for the violation of NMWA and proposes 

solutions and interventions that can be adopted by the Department of Employment and Labour 

(DoL) in improving compliance amongst South African employers.  
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Chapter 1: Introduction and Literature Review 

1.1 Introduction 

In South Africa, the National Minimum Wage Act1 was enacted in 2018. The Act is aimed at 

advancing economic development, and the course of social justice.2 It aims to improve the 

earnings of the lowest paid workers, protect workers from low wages, promote collective 

bargaining and support economic policy.3 It also serves to observe the International Labour 

Organisation (ILO) imperatives such as decent work4, and constitutional values such as the 

right to social security5 and fair labour practices6.7 The promulgation of the Act in South Africa 

                                                           

1 The National Minimum Wage Act 9 of 2018 (NMWA) 

2 NMWA s2 mentions the purpose of the Act , which is to advace economic development and social justice justice 

by :  

- Improving the wages of lowest paid workers 

- protecting workers from unreasonably low wages 

- preserving the value of the national minimum wage 

- promoting collective bargaining and  

- supporting economic policy 

 

3 Supra note 2 

4 International Labour Organisations (ILO) Decent Work: Report of the Director General, International Labour 

Conference, 87th Session.(1998) Geneva: International Labour Office, Geneva. 

Decent Work is a concept used by the ILO  in identifying and emphasizing the urgent need  to improve waged 

and unwaged working conditions in formal and informal economy  for all people. The organisation aims to achieve 

this through regulation of social and labour protections.   

5 Constitution of the Republic of South Africa , 1996 s 27(1)(c)  provides that "everyone has the right of access to 

social security, including, if they are unable to support themselves and their dependants, appropriate social 

assistance". NMWA improves the wages of the lowest paid workers , which will resultantly put them on better 

footing to afford themselves  and their dependants essential social security necessities.    

6 Supra s 23(1)  states that of the Constitution, 1996 states that  ‘Everyone has the right to fair labour practices.’ 

This provision of the constitution is given effect  through the Labour Relations Act ,66 of 1995 and the Basic 

Working Conditions of Employment Act ,75 of 1997.  

7  David Neumark, JM Ian Salas, & William Wascher. "Revisiting the minimum wage—Employment debate: 

Throwing out the baby with the bathwater?.", (2014) ILR Review: 608 
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is essential for establishment of a fair labour market, and the improvement of workers economic 

circumstances  .8 This is mostly because the majority of South Africans have salaries as their 

only source of income.9 Francis & Valodia mentions that the implementation of the minimum 

wage is a timely intervention to South Africa’s wage inequality crisis. This is inconsideration 

of that South Africa is a country with highest wage in equality in the world. Francis and 

Webster also reflect on this paradox on their critical reflection of poverty and inequality in 

South Africa. 10There is also high wage gap between the working classes.11 Therefore, the Act 

is a necessary intervention in the country’s prevailing low wage crises.12 Implementing and 

enforcing the NMWA is essential for affording decent livelihood and dignity to workers who 

enable functioning of the South African economy.13  

Unfortunately, the effectiveness of the Act has been limited    by the high level of non-

compliance amongst employers.14 A study by Bhorat, Kunbur & Mayet shows that 44% of 

workers earned on average 35% below what was stipulated as form of minimum wage .15 A 

report by the Development Policy Research Unit mentions that the effectiveness of NMW is 

limited by high levels of non-compliance, which persist from sectoral determinations.16 The 

report used labour force data to measure the actual impact of NMWA in workers earnings .17 

The data of the report shows that at the end of 2019, there were high levels of non-compliance, 

                                                           

8 See page 788 of Francis, David, & Edward Webster. "Poverty and inequality in South Africa: critical 

reflections." (2019) 36 Development Southern Africa .  

9 Arden Finn. ‘A national minimum wage in the context of the South African labour market’, (2015). Wage 

inequality accounted for 90.65% of income inequality in South Africa.  

10 David Francis and Imraan Valodia. "Minimum wage for South Africa: A question of power." New Agenda: 

South African Journal of Social and Economic Policy ,2018. 

11 Erik Heppell. ‘The South African national minimum wage: potential or concern?’ ILO 5 , (2015). 

12 Ibid at 21 

13 Ibid at 23 

14 Feder, Jade & Derek Yu. ‘Employed yet poor: low-wage employment and working poverty in South 

Africa’(2020):. Development Southern Africa , 363. 

15 Bhorat Haroon, and Benjamin Stanwix. ‘The Impact of the National Minimum Wage in South Africa: Early 

Quantitative Evidence.’ (2021) at 28. 

16 Clemens Jeffrey, and Michael Wither. ‘The minimum wage and the Great Recession: Evidence of effects on 

the employment and income trajectories of low-skilled workers.’ (2019). Journal of Public Economics ,67. 

17 Ibid 
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with 43.5% of workers reporting that they earn below the stipulated national minimum wage.18 

This is despite the provision of exemption for employers who report not being able to pay their 

workers as per the National Minimum Wage Act.19 Employers, with time, devise creative ways 

of avoiding remunerating workers according to the national minimum wage Act.20 The 

violation is mostly prevalent in vulnerable sectors, where workers have low skills, and have no 

qualification.21 shows that the most vulnerable sectors which fell under sectoral determinations 

are security, domestic work, taxi industry, construction, and agriculture.22 Their vulnerability 

is a result of intersectional exes of identity such as lack of education, low skill, minimal 

unionisation, and gender, especially in the case of domestic work and agriculture.23 The 

majority of workers constituting these sectors cannot read, apply, or demand the enforcement 

of policy .24 The minimal or absence or unionisation, means minimal representation and 

collective bargaining in the case of low income.25  As a result, many employees cannot afford 

essential living necessities such as health care.26  

 

This dissertation aims inquires on numerous factors which enable the violation of the minimum 

wage act. It aims to identify shortfalls within the Act which undermine compliance and 

enforcement. Drawing from foreign and international law, the thesis aims to identify possible 

solutions which the South African Government can adopt to improve compliance. It aims to 

                                                           

18 Ibid 

19 Ibid 

NMWA Chap 4, affords individual employers, or employers’ organisation who are registered in terms of s 96 of 

the LRA 

20NMWA_Chap4(15)(1)_explains_that:_ 

“An employer or an employers’ organisation registered in terms of section 96 of the Labour 

Relations Act, or any other law, acting on behalf of a member, may, in the prescribed form and manner, apply fo

r an exemption from paying the national minimum wage.” 

21 Francis and Valodia op cite note 10 at 36 .  

22 Ibid  

23 Neumark David, and Luis Felipe Munguia Corella. ‘Do minimum wages reduce employment in developing 

countries? A survey and exploration of conflicting evidence.’(2021). World Development . 

24 Ibid 

25 Wong Sara . ‘Minimum wage impacts on wages and hours worked of low-income workers in Ecuador." 

(2019). World Development , 99. 

26 Ibid 
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draw from international literature, and discusses lessons that can be adopted and implemented 

by the South African Department of labour to improve compliance.   

The remainder of this chapter consists of a literature review, and an overview of South Africa’ 

historical background with regards to the NMWA. The discussion considers critical areas of 

relevance with regards to the Act. These include the wage regulation debate, the working poor, 

a living wage, policy awareness, impact on the informal economy, the NMWA compliance and 

the gig economy.  

Chapter 2 discusses an outline of the ILO framework for minimum wages, and the National 

Minimum Wage Act setting in South Africa. It delves on the sectoral approach versus across-

the-board approach, sectoral determinations process, the minimum wage calculation, payments 

in kind, the minimum wage level in 2022 and the national minimum wage beneficiaries.  

Chapter 3 discusses various factors that enable the violation of the minimum wage. These 

include inadequate inspection procedures, non-compliance penalties, the casualisations of 

labour and migration trends.  

 Chapter 4 engages with international literature; and considers how selected countries have 

addressed the issue of minimum wages. It draws lessons which could inform the approach in 

South Africa to improve local compliance.  

Chapter 5 discusses practical solutions which can be implemented in the identified areas of 

non-compliance and concludes with recommendations in this regard.  

The following section discusses South Africa’s historical background with regards to the 

NMWA. It engages on its industrial progress over the years, the prevailing employment 

circumstances, and the country’s architecture relating to industrial relations. This section brings 

across the necessity of the Act in resolving the country’s prevailing wages and livelihood 

issues. 
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1.2 Historical Background 

South Africa is considered as a developing country, with the biggest economy in Africa, after 

Nigeria and Egypt.27 It has achieved significant industrial development since the early days of 

colonialism.28 It is acknowledged to have one of the world’s strictest labour laws, as a result of 

efforts to undo the effects of slavery, which has historically characterized its labour practices.29  

The country is however, still confronted by material adversities with regards to employment. 

Currently; 14.3 million of the working population is unemployed, and 64.4% of the youth30 is 

unemployed.31  The plight of unemployment is experienced by both the skilled and unskilled 

population.32 The labour market is not able to absorb as many graduates as the education system 

produces.33 Many of the unemployed graduates' resort to the informal sector, and despite it 

evolving, the sector remains ever saturated, as there are more unemployed people than it can 

accommodate.34 

 Alongside the high and rising unemployment levels, there is also a worrying high level of 

poverty amongst the employed.35  The working poor refers to the employed individuals who 

                                                           

27 Tim Gindling. ‘Does increasing the minimum wage reduce poverty in developing countries?’ , (2018). IZA 

World of Labor. 

28 Ibid  

29Benjamin, Paul, Haroon Bhorat, & Halton Cheadle. ‘The cost of “doing business” and labour regulation: The 

case of South Africa.’(2010) 149 (1) Int’l Lab Review 73. 

Meyer, Daniel Francois. ‘Job creation, a mission impossible? The South African case.’ 

(2014)5(16) Mediterranean Journal of Social Sciences . 

Sitharam, Sharmilee, and Muhammad Hoque. ‘Factors affecting the performance of small and medium enterprises 

in KwaZulu-Natal, South Africa.’ (2016) 14(2) Problems and perspectives in Management 277. 

 

30In South Africa; youth commonly refers to an individual within the bracket of 15-34 years of age. 

https://www.statssa.gov.za/?p=14415#:~:text=In%20South%20Africa%2C%20youth%20consists,the%20comp

ulsory%20school%20attendance%20age.  

31 Statistics South Africa 2021. 

32 Ibid 

33 David Francis & Imraan Valodia. ‘Inequality in the South African labour market: The political economy of the 

national minimum wage.’ Critical Social Policy ,2021. 

34 Ibid  

35Elesabe Huysamen ‘The future of legislated minimum wages in South Africa: Legal and economic 

insights’ (2018).  

https://www.statssa.gov.za/?p=14415#:~:text=In%20South%20Africa%2C%20youth%20consists,the%20compulsory%20school%20attendance%20age
https://www.statssa.gov.za/?p=14415#:~:text=In%20South%20Africa%2C%20youth%20consists,the%20compulsory%20school%20attendance%20age
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earn low wages to the extent that they are unable to meet the basic living needs36.  Their earning 

does not allow them meaningful economic activity, it rather limits them to basic living 

essentials such as food and transport to work. 37The high levels of poverty and the resultant 

inequality, is of great concern, whether viewed from a perspective of economic sustainability, 

social justice, or adherence to constitutional values such as dignity and equality. 38   

 Employers and employees periodically engage in negotiations on terms of employment, which 

are mostly on wages39. As an industrial norm in South Africa, employees make use of trade 

unions as representatives in the processes of collective bargaining.40  In case there is no 

common ground; the constitution41 with assistance of Labour Relation Act 66 of 1995 (LRA)42 

affords the right to strike to employees43, and a lock-out to employers  .44Most notably through 

                                                           

36 Feder, Jade & Derek Yu. ‘Employed yet poor: low-wage employment and working poverty in South Africa’. 

(2021). Development Southern Africa , 385. 

37 Ibid at 385 

38 Supra note 6 

39 Karin Calitz, 'Violent, Frequent and Lengthy Strikes in South Africa: Is the Use of Replacement Labour Part of 

the Problem' (2016) 28 S Afr Mercantile LJ 436 

40 Ibid 

41 The Constitution of the Republic of South Africa, 23 (the Constitution hereafter) 

42 The Labour Relation Act 66 of 1995 

43  

(1) Everyone has the right to fair labour practices.  

(2) Every worker has the right— 

   (a) to form and join a trade union 

    (b) to participate in the activities and programmes of a trade union; and 

     (c) to strike 

44 A lockout refers to when an employer refuses the employer access to the workplace. Consequently, the 

employee cannot perform their duties, and therefore are not entitled to any remuneration.  In the regulation of the 

lockouts the Constitutional Court(CC) held that:  

 

‘Collective bargaining is based on the recognition of the fact that employers enjoy greater social and economic 

power than individual workers. Workers therefore need to act in concert to provide them collectively with 

sufficient power to bargain effectively with employers. Workers exercise collective power primarily through the 

mechanism of strike action. In theory, employers, on the other hand, may exercise power against workers through 

a range of weapons, such as dismissal, the employment of alternative or replacement labour, the unilateral 

implementation of new terms and conditions of employment, and the exclusion of workers from the workplace 

(the last of these being generally called a lockout). The importance of the right to strike for workers has led to it 
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history, industrial action of such nature often turns into violent displays of power.45 The most 

recent and remarkable example is the Marikana Massacre which transpired in year 2012.46  The 

miners were striking for living wages, and it culminated in the   loss of lives.47 The point of 

conflict in South Africa, is the question of whether the demand for wage increase is reasonable 

given the economic and social climate of South Africa.48 

Wage regulation has been a discourse in the labour scholarship, human resources, industrial 

sociology and even civil society rights movements and organisations.49 The following section 

discusses wage regulation debate over the years. It explores the views of the proponents and 

dissidents of wage regulation. The importance of the debate is emphasised by how the 

different views have formed basis of implementation in South Africa.  

1.3 The Debate on Wage Regulation 

 Labour market regulation is divided into different categories such as minimum conditions of 

employment, collective bargaining and worker participation, dispute resolution and 

adjudication, skills development and placement and employment linked social security.50 The 

legislated minimum wages forms part of the minimum or basic condition of employment.51 

The views which affirm the NMWA revolve around its objectives, which is assisting the poor 

                                                           

being far more frequently entrenched in constitutions as a fundamental right than is the right to lock out. The 

argument that it is necessary in order to maintain equality to entrench the right to lock out once the right to strike 

has been included, cannot be sustained, because the right to strike and the right to lock out are not always and 

necessarily equivalent.’ 

 

45 Mlungisi Tenza ‘An investigation into the causes of violent strikes in South Africa: Some lessons from foreign 

law and possible solutions’(2015)  19  Law Democracy & Development : 211. 

46 Ngcukaitobi, Tembeka. ‘Strike law, structural violence and inequality in the platinum hills of 

Marikana.’ (2012)ILJ 34. 

47 Ibid at 836 

48 Ibid at 836 

49 Isaacs Gilad, & B. Fine. "The national minimum wage debate: looking beyond a narrow focus on labour 

markets." Econ3x3,( 2015). 

50Gilad Isaacs. ‘A national minimum wage for South Africa.’ University of the Witwatersrand, (2016). 

51 Ibid 
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and vulnerable workforce.52 Proponents of the Act hold the view of that unregulated wages 

pose a risk of increased exploitation of labour and power in the wage negotiation processes 

between the employer and the employee.53 The regulation of wages also ensures the 

observation of the ILO objectives of decent work and constitutional imperatives such as the 

right to dignity and fair labour practices.54  

Dissident views argue that the NMWA limits the flexibility to adjust the wage in line with the 

marginal productivity of labour.55  It limits the labour market from making spontaneous 

adjustment as a result of economic changes and shocks, which poses a threat to profitability.56 

It is however unfair to subject workers labour to the employer’s sense of fairness whereas 

history and the real-time statistics point to constant low pay despite increase in company’s 

profitability.57 Unregulated labour remuneration makes room for unprincipled employers to 

abuse workers right to decent pay in the disguise of minimizing cost of employment.58 To 

address this, a holistic legal framework is necessary to enforce labour standards and uphold 

constitutional values such as dignity and to achieve decent work. In South Africa, the debate 

of regulation and non-regulation remains academic, as the NMWA is already in effect.59 

Therefore, the attention has shifted from whether to regulate, to how to best regulate wages.60  

The proponents of the NMWA have mainly been premised on the improved quality of life 

ideal.61 It has also been argued that it can serve to protect workers, amidst the declining 

bargaining power of trade unions, more in particular in the prevailing of high unemployment 

rate.62 The main opposing argument however is that the institutionalisation of the NMWA has 

                                                           

52Arden Finn. ‘A national minimum wage in the context of the South African labour market’, (2015). Also see 

Haroon Bhorat, Ravi Kanbur, &  Natasha Mayet. ‘The impact of sectoral minimum wage laws on employment, 

wages, and hours of work in South Africa.’(2013) 2(1) IZA Journal of Labor & Development 1. 

53 Ibid at 43 

54 Ibid  

55 Supra note 22: Op cit note 24 

56 Ibid note 22 

57 Supra note 22  

58 Ibid 

59 Supra note 24 

60 Ibid 

61 David Neumark, JM Ian Salas, & William Wascher. ‘Revisiting the minimum wage—Employment debate: 

Throwing out the baby with the bathwater?.’, (2014): 608-648. 

62 Ibid at 615 
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the risk of worsening the unemployment rate.63 For example, Mike Schussler64 has expressed 

the opinion that in South Africa unskilled and semiskilled workers are being overpaid, which 

keeps other people out of employment. This assertion is however open to criticism on its 

premise that labour should remain cheap to assist absorption of more workers65.  

Huysamenhas argued that the implementation of the NMWA has the potential to develop 

favourable economic and employment outcomes in the long run, despite the likely decline in 

the early stages. 66  This could be due to the fact that fair wages are linked to high productivity, 

which would increase individual companies' prospects of employment.67 Also, high wages 

would increase the worker’s buying power and economic activity, which would have direct 

effect on domestic economy.68 There should be caution however, in linking high minimum 

wage with labour productivity, as it is a resultant of multi layered factors.69  Congress of South 

African Trade Unions (COSATU) argued that limiting setting of minimum wage to the fear of 

job losses is simplistic, as there is no statistic which indicates incline of unemployment in 

farming sector since year 201370.  It is noteworthy, however, that there has not been significant 

research on the impact of NMWA on employment in developing countries, as much as there 

has been in developed countries.71 As a result, there is not much known on its impact on 

developing economies, very few studies have presented tangible empirical evidence to show 

that the increase of minimum wage has material effects on employment.72  

                                                           

63 Ibid 

64 Supra note 33 

65 Elsabe Huysamen. ‘The future of legislated minimum wages in South Africa: Legal and economic insights.’, 

(2018): 271-297. 

66 Ibid at 280 

67 Ibid at 281 

68 Ibid note 34 

69 Supra note 37 

70 Elsabe Huysamen. ‘The future of legislated minimum wages in South Africa: Legal and economic insights.’, 

2018 at 288. 

71 Broecke, Stijn, Alessia Forti, and Marieke Vandeweyer. ‘The effects of minimum wages on employment in 

emerging economies: A literature review.’ (2015) .Social, Employment and Migration Working Papers . 

72 Ibid at 12 
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Coleman argued that there is no local or international evidence which supports the job 

destruction claims, and it is a myth.73 On the other hand, Seekings and Nattrass74 contests this 

argument by asserting that Coleman is selective of evidence, and that he has ignored sceptical 

research by the World Bank and other relevant resources.75 Other literature suggests that effects 

on employment are often downplayed due to - there being focus on short term changes. Sorkin 

submits that the effects might be more visible in the long run, when employers resort to 

substituting capital for labour. 76 The data from the USA over a period of 37 years show that 

effects are visible after 3 years of stipulation.77 The ILO in 2013 concluded by   claiming that 

it almost has no significant effects on developed countries, whereas effects on developing 

countries differ according to each’s economic standpoint.78 

 Those affected the most are unskilled workers, and those in small firms79. It is currently a 

challenge to predict the impact of the policy on employment in the local economy, as both local 

and international research present different findings.80 It is of paramount importance therefore 

to not be extreme nor simplistic when conducting estimations.81 The neoclassical computable 

general equilibrium (CGE)82 suggest that a minimum wage set too high will have devastating 

outcomes for the labour market.83 The neoclassical computable general equilibrium models 
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(CGE), used in the National Treasury and University of Cape Town’s Development Policy and 

Research Unit (DPRU) predict high job losses in direct proportion to the National Minimum 

Wage level .84 These models show that the economy adjust economy adjust to rising minimum 

wage through inflation of prices and downsizing of labour .85 Research by Servaas Storm and 

Gilad Issacs (2016) is critical of these models .86Storm and Issacs argue that the construction 

of the models is systematically biased to finding adverse effect of minimum wages without 

considering other material and significant economic factors.87 The premise of their criticism is 

that the changes these models suggest have no empirical evidence or their effect is 

insignificant.88 The economic adjust which actually occur are mot accounted for in the models 

.89   There should however be a sharp eye to those economists who are against every regulation 

that seeks to oversee the payment of workers in a country that ranks as the epitome of 

inequality.90 

 

 The complexity of application should not take away from the nobility, or at the very least the 

essentiality of the act.91 The majority of South Africans are already languishing in abject 

poverty, despite falling on the positive side of employment statistics.92 The adversarial attitude 

of those who claim to have the best interest of the economy but no sympathy for is its main 

drivers, which is the majority of the working poor, should be met with sober critic.93 The heart 

of a sustainable economy should be sustainable lively-hoods, not merely fixing the 

unemployment statistics.94 Marx expresses that the local government are often misguided in 

their concern for number of people participating in the labour market or employment over of 
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the material conditions of their lively-hood.95  He further expresses that the focus should 

equally be on ensuring that employment provides relief from poverty for workers at level of 

employment.96 Francis and Valodia argue that the loss of employment debate is a simplistic 

view of how labour markets operate, and it neglects the power relations in the labour market.97 

The authors argue that labour markets are more complex in a sense there is a myriad of social 

forces that shape outcome in labour market.98 For example, women in lower paying jobs have 

low bargaining power both because of the social status as low paid workers, and the systematic 

patriarchy that continues to plague society.99 In essence, this means we cannot approach labour 

market in the same manner as others.100 For instance, in the retail market, at least the very least 

in theory and some limited instances in theory; buyers have equal powers to sellers .101 The 

labour market is however completely different, given that employers as buyers of labour have 

more power than workers as sellers of labour.102 This is mostly where there is no formal 

collective bargaining, and minimal to no labour organisation.103 Although employment is most 

commonly means to reduce poverty, some workers do not escape poverty due to being paid 

wages insufficient to afford or maintain decent living .104 The following section discusses the 

working poor. This existence of this category of workers serves an emphasis for the necessity 

of the NMWA and guiding against its violation.  
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1.4 Minimum Wage Vs Living Wage 

There has been widespread call for living wages by trade unions and labour scholars in the 

interest of sustainable livelihoods.105 A living wage can basically be described as a minimum 

wage of a value that enables a worker to live a life of material quality in consideration of 

necessities such as housing, food, transport, and health care.106 It is instrumental and strategic 

in the lessening the pool of what is known as the working poor.107 It also consists of creation 

of a sustainable wage income mechanisms which look beyond basic living needs, but also 

improve worker’s skills and further employment prospects.108 COSATU submits that a 

contractual agreement cannot be regarded as fair when the employee works for low wage in 

effort to escape starvation.109 It uses the example of multitude of locals that spent all of their 

working lives in mines and agriculture without ever escaping poverty.110 This is indicative that 

South Africa is failing in the stipulation of minimum wages that is effective in the fight against 

abject poverty.111   

Alongside living wage, another policy intervention that could supplement minimum wage is 

the basic income grant (BIG).112 The following section briefly discusses Big as a suitable 

provision for supplementing the limitations of minimum wage.  

1.5 The Working Poor 

There is no standard identification or definition for low wage workers or the working poor.113 

However, some literature refers to workers residing in households with income less than two 
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thirds of the national median.114   In South Africa, the median is very low in relative to the 

mean, hence there is hesitation to subscribe to the mention definition.115 The term working poor 

is instead used to refer to workers in households which their monthly income falls below the 

poverty line.116 This is the approach adopted by the US Bureau of Labour Statistics, which 

categorises workers living in household earning below the poverty line as poor.117  

The following section discusses the essentiality of   NMWA as an intervention to the wage 

crises in the labour market. It engages on its importance on achieving South Africa’s’ and the 

ILO’s economic and sustainable livelihood objectives.  

1.6 Reducing Wage Inequalities  

South Africa is ranked as a country with high level of inequality with regard to distribution of 

income and wealth.118 Its labour market is characterized by a very wide income gap, those in 

the upper end benefit from wage increments, while the poor remains bottom since their income 

is mostly form social transfers.119 The data form Labour Market Dynamics Report    in 2014 

showed that 47.3% of 6.2 million employees earned a monthly salary of less than R3500.120 

The legislative stipulation of wage floor is intended as a structural intervention towards 

transformation of South African labour market.121 In year 2015, full time employees earned 

82% time more than the bottom 10%.122 On average, white workers earned three times higher 

than African workers.123 Statics by Finn (2015) show that wages account for 90.65% of total 
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income inequality in South Africa.124 The processes which resulted to the adoption of the 

NMWA were inspired by former President Jacob Zuma’s State of the Nation Address 

(SONA).125 On the address he called for the mobilisation of the country’s social in reduction 

of low wages, wage inequalities and protracted strikes which were characterized by violence.126 

The South African National Development and Development Council (NEDLAC) responded 

by convening a conference later in November 2014, which saw to the rise of Ekurhuleni 

Declaration.127 The Declaration was significant in that it was in way a recognition by the social 

partners of that wages are the main source of income and sustainable livelihood for the majority 

of workers in the country.128 Therefore, increasing wage for the lower rank employees has 

material economic, social, and legal benefits for majority of working South Africans.129 

There is a debate that the Minimum Wage is insufficient to resolve the prevailing economic 

and sustainable livelihood issues.130 The industrial sociology, civil right movement and trade 

unions propose living wages as an antidote to the prevailing wage gaps and inadequacy.131 

The following section discusses living wages versus the NMWA, as more fitting method in 

eradicating the socio-economic issues confronting workers.  
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1.7 The Basic Income Grant 

The basic income grant (BIG) is a monthly monetary grant paid by the government to every 

legal resident, regardless of age, income, family factors or other relevant factors.132 The BIG 

would be a sustainable supplement to the national minimum wage, under the South African 

circumstances where most workers cannot afford basic needs with their salaries.133 The BIG 

idea dates back to 1998, it emerged as a policy alternative in the Presidential Jobs Summit.134 

Prior to the Job Summit Assembly, the NEDLAC constituency would submit proposals on how 

to fight against unemployment.135 The BIG formed part of the Labor input, the constituencies 

agreed that it would be considered as part of social security system.136 The idea has not yet 

materialized as it was initially proposed. Instead, the South African government had R350 

social relief grant137 for the unemployed during the prevalence of Covid 19.138 The particulars 
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concerning the establishment of BIG are beyond the scope of this paper. However, its 

materialization would bring about necessary social security for low wage workers.139  

Although there the minimum wage is currently active in South Africa, workers in particular in 

low skill industries, are not aware of minimum wage.140 The following section discusses policy 

awareness as a barrier to workers enjoying the protection by the national minimum wage and 

other relevant policies.  

1.8 Policy Awareness 

The is an alarmingly high level of unawareness and lack of information on the NMWA.141 This 

is mostly amongst low skill employers who are from previously disadvantaged backgrounds.142 

Most of the employees are situated in the domestic, agriculture and security sector.143 The 

employers in these sectors also do minimal to nothing to inform the workers on payment 

provisions by the NMWA.144  

1.9 Impact on Informal Economy 

The regulation of minimum wages is also necessary for developing countries such as South 

Africa, where there is a prevalence of non-unionised informal work, for instance domestic 
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workers.145 A predetermined wage floor might help in protecting workers in such sectors from 

exploitation.146  Domestic workers’ earnings do not reflect their valuable contribution on the 

economy by what they do, allowing their employers to have more time to perform their 

economic activities.147 Their employers have more time to generate income, while they have 

assumed their domestic duties such cleaning and child rearing.148 Yet their wages hardly 

average 4% of their employer’s salary.149 The workers in the informal economy do not enjoy 

the same statutory protection as those in the formal economy, where there is prevalence of trade 

unionism and industrial actions.150 These workers do not adequately benefit from legal 

regulations as they should, and there is often no clear enforcement route in the common cases 

of non-compliance.151 It is no different when it comes to minimum wage, groups such as 

domestic workers and public taxi operators do not earn as much as the policy stipulates.152 

1.10 The Gig Economy 

The advancement of   technology and the predominance of mobile devices such as smartphones 

has given consumers   a different way of accessing the marketplace.153 They have reshaped the 

commercial landscape, with more civilians able to participate in the economy without being in 

possession of the traditional set of skills and qualifications.154  There were 3.9 million people 
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in the gig industry in 2021.155 They have different benefits from the traditional full-time 

employment.156 The most notable is that the worker is able to determine the amount of work 

they willing to do, the amount of time they willing to spend, and at times who they are willing 

to offer their services to157.  

The proliferation of the gig economy is, however, accompanied by material concerns with 

regards to the protection of the gig workers.158 This is mostly because most on-demand 

platforms such as those in the transport sector do not regard the registered workers as 

employees, rather as independent contractors.159  Consequently, this means that these workers 

are exempted from legislative provisions aimed at protecting employees.160 This paper is more 

focused on the payment of minimum wage, although there more concerns raised by local 

governments, labour activist and experts .161 The discussion of the gig economy is most urgent 

relevant due to that there are more South Africans, as is globally, who are finding employment 

shelter in the gig economy.162  There is however a concern that the supply and demand patterns 

may lead to more workers earning less than they can make a living off, despite the profitability 

of the on-demand online platforms.163   

1.10.1 How it works  

There has been a rapid global shift of the labour market, which is also catalysed by the 4th 

industrial revolution.164 The gig economy is a collection of markets that matches service 
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providers to clients or customers on a gig basis, in support of on-demand market.165 In its basic 

operations, the gig workers engage in formal agreements to provide services to the clients of 

on-demand companies.166   The potential clients make a service request through an internet 

platform, such as a website or an application, to service provider or worker.167  The worker 

performs the service on behalf of the company and remunerated in through commissions. 168  

The transport, food and tourism sector are the most which have seen an inclining prevalence 

of the of the gig economy.169  Individual companies have different business models which guide 

the use of their platforms and associated brands.170 For instance, some platforms allow the 

service provider or the worker to set the price and decide which clients they take  .171 Other 

platforms rather maintain control over the setting of prices and what jobs the worker will 

take.172 Some companies operate locally, whereas others operate across the continents.173 The 

drivers and personal households are the most popular service providers in the gig economy.174  

It, however, operates in many sectors, including as business services, deliveries and medical or 

healthcare services.175  

1.10.2 Freelancing and the Gig Economy  

It is fair to refer to the gig economy as an expansion or a form of freelancing. It is however 

different to it, in a few notable and significant aspects.176  The on-demand companies reduce 

market entry cost for the workers in that they do not need to own any company or have any 
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sets of skills beyond providing the main service.177 These companies make returns through 

collecting a portion of the earning made through their platforms.178 Commissions are normally 

through a flat percentage per job completed, with the exception of some companies which use 

more complicated models.179 The companies are also responsible for the brand, in terms of 

marketing and employment criteria.180  They reserve the right to terminate relationship if the 

service provider no longer meets the stipulated standards of operation.181  The companies also 

reserve control over the relationship between the service provider and the client.182 The 

platform companies commonly prohibit workers from providing service to clients, outside the 

platform.183  For instance, Upwork, which is business service company, prohibits service 

providers from working with clients identified on platform for a period of 24 months.184  The 

same applies with home-service company handy, it adopts the same non-circumvention 

clause185. They are most notable differences between freelancing and the gig economy, the 

service provider does not have the same privileges and responsibilities as a traditional 

freelancer.186  

1.10.3 Workers in the Gig Economy  

The online platforms companies regard the service providers or the workers as independent 

contractors, not employees.187  This is most emphasized in the formal agreement that guide the 

relationship between the service provider and the company.188 This form of employment also 
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finds expression in that the service providers can mostly stipulate their hours of work, set 

service prices and other areas of their work.189  

1.10.4 The Gig Economy and the Minimum Wage 

There is generally no issue with the pay rate in relation to job quality.190 In actual fact, the 

platforms have a considerably higher pay rate ten most non-high skill occupations.191 There is 

however a concern over the high of intake of workers which leads to high most workers having 

inadequate earning opportunities.192  Although the implementation of minimum wages in these 

platforms might alleviate some wages issues, it would mean the companies would have to 

increase the services prices.193 High prices have a potential of reducing the demand of platforms 

and the supply of clients.194 The increase of pay rates would require improving the quality of 

service, in order to maintain their attractiveness and demand. 195 There is however no material 

benefit in having surplus of employment which do not afford their employees any financial 

stability.196  

Regardless of the ongoing course for living wage, South Africa currently has the NMWA as 

wage regulation system.197 The following chapter discusses ILO standards and national 

minimum wage setting in South Africa.  

 

1.11 NMWA Compliance 

The materiality or effectiveness of the policy is the question of how well it is able to be 

implemented on the real world, regardless of how sharp it looks on paper.198 The success of a 
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policy is dependant in the effectiveness of other supporting policies.199 This is because most of 

the labour regulations do not seem to have any effect on the informal economy, where workers 

it targets the most are concentrated200. Other scholars argue that the issue is not the weakness 

of legislation, but the enforcement of compliance.201 There is a disturbingly high level of non-

compliance with the stipulated sectoral minimum wage in developing countries, including 

South Africa.202 This may be a result of that it has been set too high, a complex system of 

regulation, far-fetched penalties, and sanctions   for non-compliance.203 The adverse effects of 

high non-compliance also extend to compliant employers as they have to bear cost 

disadvantage.204  

The level of compliance does not only depend on the level of minimum wage, but also the legal 

framework and supporting policies205. The ILO submits that countries, amongst other 

strategies, there should be an implementation of effective monitoring system, frequent labour 

inspections, stringent penalties and firm legislation that discourages employers from 

committing to their obligation.206 South Africa is currently a low compliance country; most 

employers take every opportunity to avoid fair payment.207 Statistical estimates show that there 

was high cross sector non-compliance, especially in the rural areas and low skilled labour.208 
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Most of the workers from the villages are not aware of the NMWA, nor the proper channels to 

explore in the cases of non-compliance. Section 76A of Basic Conditions of Employment Act 

(BCEA) 209  states that, an employer in contravention must pay the employee an amount which 

is he value of underpayment or the employee’s monthly wages.210  It further explains the rates 

of compensation in the cases of further compliance.211 The high rate of non-compliance is 

indicative of the gap between the intended and the actual effectiveness of the policy.212 Some 

employers undermine minimum wage by unpaid overtime instead of not paying hourly 

wages.213 On a research conduct by Bhorat et al., in   2016214 the respondents reported that 

most employers would sidestep minimum wage by continuous renewal of short-term contracts 
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instead of registering them.215 Their argument for less pay would be on that the contract is on 

temporary bases, hence the low pay.216  

The Act itself does not have provisions with regards to compliance and enforcement, the 

workers are however protected through the Labour Relations Act (LRA)217 and BCEA.218  The 

LRA is more concerned with safe-guarding employees from unfair labour practices, whereas 

the BCEA is more concerned with basic conditions of employment, which is inclusive of 

minimum wage. Any tempering of working condition such as hours of work, wages, amongst 

other conditions related to the NMWA makes up unfair labour practices. Chapter 10 of BCEA 

afford powers to the labour inspectors, which one of them is access to a workplace to conduct 

inspections, without any warrants. 219  

There is no sufficient quantified data on enforcement, which poses a risk of anecdotal evidence 

and speculations. The results on a survey conducted by Bhorat220 shows that 44% workers 

targeted by Act are paid 35% less than the legislated wage level. The violation mostly common 

in the forestry, farming, and security sector.221 The Department of Labour (DoL) makes use of 

a team of inspectors to monitor and enforce compliance to the policy. There were about 781 

labour inspects in 127 labour sectors in South Africa in the year 2007.222 

The digital era also imposes challenge to compliance to minimum wage and other labour 

regulations.223 International co-operations can now conduct all their business without 
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establishing a designated physical working location.224 The following section discusses the 

gig economy, and how its manner of operation enables the violation of minimum wage 

regulations. It is of paramount importance that the Act considers workers in gig economy to 

ensure their protection and sustainable livelihood.225  

1.12 Minimum Wage Trends During Covid 19 Pandemic 

The labor market was not spared the shock from the measures which were aimed at controlling   

the spread of Covid 19.226 Most industries, with the exception of essential services, were 

brought to a complete halt.227 The length and the effect   of lockdown varied across industries, 

most assumed gradual resumption with limited staff and working hours.228 This was coupled 

with major cuts in payments, as most companies could not afford to pay full salaries on a long-

term basis.229 The small to medium entities witnessed a high rate of retrenchments and closed 

shops.230 The severity of the impact in different countries has not yet been quantified.231 The 

regular wage statistics in   many countries are only published years after the data has been 

collected.232 Therefore, it is only in the coming years that the actual impact on wages and the 

labor market can be realized.233  

There is, however, case study evidence of workers having to work less our and accept wage 

cuts during the mitigation of covid.234 The government of Argentina legislatively prohibited 

dismissals without cause during the pandemic.235 Rather, through collective bargaining 
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emergency measures implemented, which also consisted of 25% wages cut for workers in non-

essential sectors.236 The similar transpired in Chile, the businesses together with workers 

agreed to reduced wages from 6% in early April 2020 to 15% in July in the same year.237 In 

Ethiopia, the private sector had a 6% wages cuts in February 2022.238 In India, the formal 

workers experienced 3.3% wages cuts, while the informal sector experienced an intense 22.6% 

wage cuts.239 Paraguay adopted temporally wage cuts measures in the public sector in order to 

focus more funds to their public health system.240 The Uruguay government implemented a 

20% wage cut for their public officials, while in Burkina Faso a portion of their civil worker’s 

salaries were redirected to covid response measures.241 The United States witnessed intense 

labor market effects as early as April, after implementing lockdown by the end of March 

2022.242 The unemployment rate hiked to 14.7%, while the average wage index escalated to 

106.6.243  Job losses were more concentrated amongst workforce without any tertiary education 

compared to those with some form of formal qualification.244 In countries such as Denmark 

and Romania, there are no notable effects of the pandemic on wages.245  

The surge of covid resulted in some countries temporally suspending minimum wage 

adjustments.246 For instance, the authorities in Peru suspended minimum wage increase to 
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prevent further deterioration of the economy.247 Countries such as New Zealand, North 

Macedonia, United Kingdom, and Venezuela persisted with their minimum wage adjustment 

plans despite the pandemic’s effect on their economies.248 There were calls to cancel or delay 

the adjustments, particularly in New Zealand, in consideration of the economic climate.249 The 

government, however, persisted with the adjustments on the basis that they would improve the 

workers’ buying power and overall, the economy.250 It was a similar case with the UK, the 

government continued with wage adjustments despite calls for postponements.251 The largest 

minimum wage increases in 2020 were in countries that adjusted their minimum wages in an 

interval of several years.252 The government of the Plurination State of Bolivian turned down 

the call of 15% minimum wage raise by the workers, arguing it would pose a threat of 

employment instability.253 The   government of Mozambique raised the same concerns in 2020, 

while in Myanmar the minimum wage negotiations were suspended for at least the first three 

months of the eruption of Covid.254 The local government of the Punjab region of India region 

reversed the announcement of minimum wage increase during the surge of covid.255 In Costa 

Rica, the government decided to reverse the announcement of minimum wage increase for civil 

servants, in order to focus more funds to the health facilities.256  
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Chapter 2: ILO Standards and The National Minimum Wage in South Africa  

2.1 The International Labour Organisation and Minimum Wage  

2.1.1 A Brief History of the Minimum Wage  

The minimum wage was developed towards the end of the 19th century in New Zealand and 

Australia, it was adopted in the UK in 1909, covering a few industries. 257  The ILO adopted 

for the first time a Minimum Wage- Fixing Machinery convention (26) in 1928258 , following 

a proposal by the British government in 1920’s.259 This Convention was in its effect limited to 

commerce and did not include agriculture, which consisted of a significant portion of labour 

force during that time. 260 

The concern at the time was that minimum wage was present only in few countries, and its 

protection was limited to workers from particular industries.261 The convention emphasized the 

protection of workers payment in the lowest paying sectors, and those did not have provision 

for collective bargaining.262 The convention had 108 ratifications and is acknowledged as 

having a significant role in the wide adoption of the minimum wage in 20th century.263 The idea 

of national minimum wage was on a decline after World War II, the oil crisis in 1973, debt 

crisis in developing countries in 1980 and structural adjustment policies in 1980s and 

1990s.264The UK abolished Wage Councils from 1980s to 1993, following a call for flexible 

                                                           

257 Gerald Starr Minimum wagefixing : An international review of practices and problems Geneva, International 

Labour Office, 1981. Also see ILO website https://www.ilo.org/global/topics/wages/minimum-

wages/definition/WCMS_439071/lang--en/index.htm  

258 The Minimum Wage- Fixing Machinery convention (26) of  1928  

259 Ibid 

260 Syed Robayet. ‘Mechanisms implementing minimum wage policies and compliance with the ILO’s provisions: 

the case of Bangladesh’s Garment Global Supply Chain.’ (2020). E-Journal of International and Comparative 

Labour Studies . 

261 Ibid 

262 Ibid 

263 Ibid  

264 Cornia, Giovanni Andrea, & Sampsa Kiiski. "Trends in income distribution in the post-World War II period: 

Evidence and interpretation." (2001) : pg 3 . Belser, Patrick, and Uma Rani. "Minimum wages and 

inequality." (2015) .Labour markets, institutions and inequality. Edward Elgar Publishing,123. 

 

https://www.ilo.org/global/topics/wages/minimum-wages/definition/WCMS_439071/lang--en/index.htm
https://www.ilo.org/global/topics/wages/minimum-wages/definition/WCMS_439071/lang--en/index.htm


  36 

 

36 
 

labour markets and eradication of labour market distortions by Washington DC.265  It however 

regained its momentum in the last two decades.266 In 1999, The UK introduced a minimum 

wage system with national coverage, due to increasing child poverty.267 Proactive minimum 

wage policies in middle income industrial countries such Brazil, China and South Africa have 

also revived the adoption of minimum wages as an instrument for social protection.268  

2.1.2 The ILO’s Definition of the Minimum Wage  

According to the ILO’s committee of experts, the minimum wage is the amount of 

remuneration that the employer is required to pay the worker for the work they had performed 

during a given of period.269 It cannot be reduced by the individual’s contract or collective 

agreement.270 The ILO’s committee of experts had earlier defined it as the amount of 

remuneration which in each country is enforceable through the law, the threat of punishment 

of appropriate sanction.271 The instruments of ILO relevant to minimum wage also 

acknowledged that minimum wage could be set by wage boards or councils, legitimate 

authorities, labour courts or tribunals, legal frameworks, or statutes, or by giving force of law 

to collective agreements.272 Hence, binding minimum wages stipulated through the means of 

collective agreements by public authorities are mentioned in the ILO’s definition of minimum 
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wages.273  In line with this broad definition, 164 out of 185 ILO member states had a minimum 

wage system in place.274 This was inclusive of 159 countries that had minimum wage extending 

to private sector, and 5 countries which it was based on extensions of collective agreements.275 

Minimum wage is today a universal wage policy instrument through which countries establish 

fair remuneration systems.276 

2.1.3 The ILO’s International Labour Standards  

The ILO embodies the most important International Labour Standards (ILS) through its 

Conventions and Recommendations.277 It by 1993 had adopted 174 Conventions and 181 

Recommendations, which are otherwise known as International Labour Standards278 . The 

Conventions and Recommendations are adopted by the International Labour Conference at its 

annual conference.279 They result from the discussions by the ILO’s constituency which 

constitutes of governments, employer representatives and workers of each member state.280 

The Conventions have binding obligations under international law, once they have voluntarily 

approved by the states. They are also under supervision   of the   ILO.281  The governments 

have to report to the ILO regularly how they are implementing the ratified conventions.282 The 

governments must provide the copies of the reports to employers and worker representative in 

their countries, who can make their own comments on the reports .283  
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There are three sets of international labour standards by the ILO which are concerning 

remuneration policy.284 These are supplemented by those that affect pay but are not directed at 

it.285 Some ILO instruments that do not consist of the word wage or pay but have a significant 

impact on pay; Freedom of Association and Protection of the Right to Organise Convention 

1948 (No.87).286 The second one is the Right to Organise and Collective Bargaining 

Convention, 1949 (No. 98).287  These are two prominent instruments of the ILO that deal with 

Freedom of association, whereas they have some effect on wage regulation.288 In their 

interpretation, it has been held that the right to negotiate wage and conditions of employment 

makes up a fundamental aspect of freedom of association.289 Therefore, trade unions should be 

equally able to exercise this right as employers and their organisations.290 Convention No.87 is 

applicable to work in both the public and the private sector, whereas Convention No. 98 does 

not deal cover worker in administration of the state or public servants. 291 

 

The first set is the Minimum Wage- Fixing Convention 26 of 1982 and Recommendation 

No.30. 292 The ILO convention (No.26) do not necessarily mandate the level of minimum wage, 

they are rather concerned with mechanisms or procedures used at deciding on the level.293   It 

was primarily directed to workers whom in their trade there was no effective regulation of pay 

by collective agreement, or any other means and the remunerations is significantly low.294 The 
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statutory intervention is supposed to be an interim solution, until it can be replaced by collective 

bargaining in the target sectors.295 The Minimum Wage Fixing-Convention ,1928 (N0.26) and 

Recommendation No.30 were a supplement, so protection extends workers in Agricultural 

sector.296 The Minimum Wage-Fixing Convention No.131 and Recommendation No.135 was 

adopted in 1970, particularly referenced developing countries.297 

 The second prominent set of ILO standard concerning pay is the Protection of Wages 

Convention (No. 95) and Recommendation (No.85), adopted in 1949.298 These standards deal 

with the worker’s right to be paid for the worked they have performed, and the systems by 

which they are paid.299 They were later supplemented by the Protection of Workers’ Claims 

Convention (No.173)300 and Recommendation No. 180. The third significant set of ILO Labour 

Standard regarding payment are those that have to do with prevention of discrimination in 

employment.301 The first of these was the Equal Remuneration Convention (No.100) and 

Recommendation (No.90), adopted in 1951.302 These dealt with equal pay for equal work, 

between men and woman.303 There is also Discrimination Convention (No.111) and 
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Recommendation adopted in 1958.304  The Convention aimed at establishing equal treatment 

and opportunity in the workplace.305 It is essentially aimed at abolishing discriminatory 

treatment in employment and occupation.306  

The ILO has a hybrid approach of laissez-fair liberalism and legislative intervention, in 

determining the wage fixing parameters.307 The ILO’s supervisory machinery has hope that the 

labour market progresses towards collective bargaining, rather than long term statutory 

intervention.308  The use of legal framework should anticipate a more negotiation friendly 

labour climate.309 However, there are sectors which demand the involvement of government in 

protecting the interests of workers.310 The Labour inspection Convention, 1947(No.81) and 

Recommendation (No.81)311 , provides that states should consist of a labour inspection system 

to ensure compliance with the stipulated wages. Labour Inspections are an important system of 

support, in ensuring compliance with existing wage frameworks.312  

2.2 The NMWA Setting in South Africa 

Determination of minimum wage in SA is based on the Labour Relations Act (LRA) of 1995 
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313, Basic Conditions of Employment of 1997 and the National Minimum Wage Act.314 Section 

23(5) of the Constitution315 makes provision for collective bargaining, and the LRA316 informs 

the legal framework within which bargaining can transpire. The latter sets out basic rights and 

minimum working conditions for all employees, regardless of whether they belong bargaining 

council.317 It also makes provisions for sectoral determinations, which sets   minima for sectors, 

such as domestic work, where collective bargaining is not present.318 The International Labour 

Organisation (ILO) convention N0.131319 submits in determination of the minimum wage, 

there should be first; the consideration of the need of workers and their families, 

inconsideration of cost of living, social security benefits and countries general wage level.320 

Secondly; there should be consideration of local countries’ economic factors such as economic 

developments requirements, level of productivity and the need to achieve high employment 

levels.321  

2.2.1 Sectoral Approach Vs Across-the - board Approach 

The application of minimum wage calls for the consideration of the system of implementation, 

and the level at which it will be set.322 The two most common options of system of 
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implementation are an across-the-board single national minimum wage, and a sector specific 

minimum wage or the hybrid of the two approaches.323 In a sectoral approach, the wage can be 

set by the government or could be agreed upon through collective bargaining.324 There are very 

few countries which have opted for an across board minimum wage.325 South Africa adopted 

the sectoral approach route prior to the introduction of a national minimum wage, and is 

regarded as an example of complex wage setting system.326 In setting of wage level, the goal 

is to observe a balance between dignified wages and guarding against the destabilisation of the 

labour market and the economy.327 The issue with sectoral approach towards the minimum 

wage is poor enforcement. Bhoharat, Kunbur and Mayet (2012) found 44% of workers were 

paid 35% lower than the stipulated sectoral payment.328 COSATU had proposed that the 

government should set an across board minimum wage, which would be a bit higher than the 

lowest sectoral minimum wage which has been set till the year 2014.329 Their argument was 

that a high blanket minimum wage is in line with the international norms and would not temper 

with employment. In year 2012, COSATU had presented concept written by Neil Coleman330 

who was a strategist at the time. The proposal was that the minimum be set between R4800 

and R6000 per month, it had suggested R2800 a month in the organisational report.331 

COSATU continued to recommend R4500 per month in year 2013.332 

                                                           

323 Bruttel, Oliver. "The effects of the new statutory minimum wage in Germany: a first assessment of the 

evidence." (2019) 53(1) Journal for labour market research, 13. 

324 Ibid at 3 

325 Tito Boeri. "Setting the minimum wage." (2012) . Labour Economics. 

326 Ibid at 7  

327 Ibid at 2 

328 Haroon Bhoharat, Ravi Kanbur, & Natasha Mayet. "Minimum wage violation in South Africa." (2012) . 

International Labour Review, 278. 

329 Jeremy Seeking & Nicoli Nattras ‘What is the issue in the minimum wage debate’ University of Cape Town, 

(2015). 

330 Neil Coleman.  Concept Paper: Towards New Collective Bargaining, Wage 

and Social Protection Strategies: Learning from the Brazilian Experience. Input 

to COSATU Central Executive Committee, May. 

331 Ibid 

332 Supra note 213. 
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SACTWU approved of sectoral minimum wage by arguing that it is able to look into the 

interests of the particular sectors and its workers.333 It further argued that a blanket approach 

would not take into consideration the cost structure of each industry.334   

The policy guide of the ILO335 mentions 5 factors which may qualify adoption of the sectoral 

approach. These factors are sector, occupation, size of enterprise, region, and population.336 At 

the heart of these factors is the observation of economic and social nuances which would make 

a blanket minimum wage more detrimental than redemptive.337 Workers in the domestic work 

and farming sector have low job security, introducing a uniform minimum wage is likely to 

pose a threat on their employment.338 The sectoral approach can, however, not be used to 

excuse the stipulation of low wages, but rather as system to observe the needs of both employer 

and employee, without any industrial hazard.339 

2.2.2 Sectoral Determinations Process 

Chapter 8 of the BCEA340 provides guidelines for the sectoral determination in South Africa. 

The sectoral determinations come as a result of the Minister of Labours instruction to the 

director general to investigate employment condition in the particular sector.341 It can be of the 

minister’s discretion or a written request of investigation by a trade union or employers’ 

organisation. In case of request by trade unions and employer organisations, the minister can 

either order the investigation or seek advice from the Commission342 of the need for 

investigation.343 Investigation is made up of written representations by members of the public, 

                                                           

333 The National Minimum Wage: A Contribution to the Debate’, by Lesley Maasdorp & Mark Bennett for 

SACTWU, sent to the COSATU Living Wage Working Group, 24 June 1990. 

334 Ibid 

335 Minimum Wage Fixing Recommendation, 1970 (No. 135)  

336 Supra note 280 

337 Supra note 95 

338 Taryn Dinkelman & Vimal Ranchhod. ‘Evidence on the impact of minimum wage laws in an informal sector: 

Domestic workers in South Africa.’(2012) Journal of Development Economics, 27. 

339 Ibid at 27 

340 Act 75 of 1997 

341 Section 52(1) of BCEA ,1997: 

- The Minister may make a sectoral determination establishing basic conditions of employment for 

employees in a sector and area.  

342 Supra note 286 

343 Section 52(4) of BCEA ,1997: 
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the conduction of a research and public hearing for individual organisation inputs.344 The 

Commission must take the report into consideration and advise the minister on sectoral 

determinations345. The advice must be factor in the report by director general, the employer’s 

profitability, operation of small to medium enterprises, abolishment of poverty, conditions of 

employment, wage difference and inequality.346    

2.2.3 Minimum Wage Calculation in South Africa 

The calculation of the national minimum wage in South Africa is guided by section 5 of the 

minimum wage Act.347  The calculation of the minimum wage level is set by considering the 

cost of living, the median or mean wages, and the economic factors such effects on 

employment.348 The general minimum wage level is set at R21.69 for 2021, there are different 

tiers for workers in domestic sector, agriculture, and the expanded public works program.349 

The agricultural and domestic starter are two big sectors earning below the general set level, in 

the efforts to maintain their affordability to employers.350 The expanded public works 

programmes are set at lower level due to that they are intended at providing work and 

training.351 The South African minimum wage is calculated on hourly basis, for instance a 

domestic worker is entitled to R19.09 for every hour they spend on duty.352   

There are different rates which other countries have assumed, the hourly rate is however simple 

and easier to monitor353. There is however a risk that some employers might reduce the hours 

of work to minimize cost of production, especially for casual and seasonal workers.354 Section 

                                                           

(4) If an organisation representing employers or employees in a sector and area makes a written request to the 

Minister to investigate conditions of employment in that sector and area, the Minister must either: 

(a) direct the Commission to investigate; or 

 (b) request the Commission to advise the Minister on whether the requested investigation ought to be conducted. 

344 Section 54(1) of the BCEA ,1997 

345 Section 52(2) of the BCEA ,1997 

346 Section 54(3) (a-j) of the BCEA ,1997 

347 National Minimum Wage Amendment Act, No. 3 of 2020 

348 https://www.labour.gov.za/employment-and-labour-minister-tw-nxesi-announces-minimum-wage-increases 

349 Ibid 

350 Ibid 

351 Ibid 

352 Ibid 

353 Supra note 85 ; op cit note 32 

354 Ibid 
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4 of the minimum wage Act355 also holds that it is unfair labour practice for an employer to 

temper with wages, hours of work and other conditions of employment in relation with the 

implementation of NWMA.356 Section 9 of the of the BCEA357, stipulates 45 ordinary working 

hours per week. The term ‘ordinary hours of work’ is very pertinent in terms of NMWA as it 

makes up the definition of wage in BCEA. There has however been contention with the 

stipulation of weekly maximum hours of work, the trade unions were advocating for 40 hours. 

The Act however set the 45 hours as ordinary weekly working hours. Section 6 (1) of 

NMWA358 stipulates that the minimum wage level is to be reviewed annually, to keep up with 

the inflation rates359.  

                                                           

355 Section 4 (8) of the NMWA of 2018: 

-  It is an unfair labour practice for an employer to unilaterally alter wages, hours of work or other condit

ions of 

employment in connection with the implementation of the national minimum wage and sections 191, 1

93, 194 (4) and 195 of the Labour Relations Act apply, unless the context indicates otherwise. 

356 Ibid 

357 Section 9 of the of the BCEA, 1997: 

(1) Subject to this Chapter, an employer may not require or permit an employee to work more than: 

(a)   45 hours in any week; and 

(b) nine hours in any day if the employee works for five days or fewer in a week; or 

(c)   eight hours in any day if the employee works on more than five days in a week. 

358 Section 6 of the NMWA ,2018:  

(1)  The Commission must review the national minimum wage annually and make recommendations 

to the Minister on any adjustment of the national minimum wage, which minimum wage must commence on a d

ate fixed by the President by proclamation in the Gazette. 

(1) Subject to this Chapter, an employer may not require or permit an employee to work more than 

359 Section 7 of the NMWA , 2018:  

Conduct of annual review.—

For the purposes of conducting an annual review and recommending adjustments, theCommission must— 

promote— 

(i) the medium-term targets referred to in section 11 (d);  

(ii) the alleviation of poverty; and  

(iii) the reduction of wage differentials and inequality; and consider—  

(iv) inflation, the cost of living and the need to retain the value of the minimum wage;  

(v) wage levels and collective bargaining outcomes; 

(vi) gross domestic product;  

(vii) productivity;  
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2.2.4 Payment In-kind 

In the developing countries, the informal economy, especially domestic workers, has high 

prevalence of payment in-kind.360 This kind of payment is when an employer pays the 

employee non-monetary goods and service as part of their payment for their labour. It is 

normally through the giving of groceries, clothing, and subsidised housing. This form of 

payment does have its advantages such as that its quantity is not affected by inflation. However, 

Boeri361 argues that this system of remuneration is more open to abuse, that is if it achieves any 

good. The workers are left with less freedom to buy what they desire from the market, with a 

portion of their salary being paid in items.362 The risk is goods handed out by the employer 

could be of lesser quality, value, and utility to the needs of the worker. The ILO protection of 

Wages Convention 95 acknowledges various payment in kind, with the exception of liquor and 

drugs.363 ILO Protection of Wages Convention 95, 1949. The convention holds that payment in-kind 

may only be an addition or complement cash payment. They should essentially be of personal benefit 

, be of reasonable proportion  and quality. 364 It however holds that local government can exercise 

discretion with regards to its permissibility on their local countries. 365   Section 5 (1) of the 

act366 rules out payment in-kind as part of the minimum wage, to avoid employers from paying 

                                                           

(viii) ability of employers to carry on their businesses successfully;  

(ix) the operation of small, medium or microenterprises and new enterprises;  

(x) the likely impact of the recommended adjustment on employment or the creation of employment; and  

(xi) any other relevant factor. 

360 Supra note 44 

361 Supra note 99 

362 Amin Muhammad. ‘Fixing Minimum Wage in Pakistan: Comparative Analysis of the ILO Convention No. 

131 and the Islamic Principles of Adal and Ihsan.’(2020). Manchester Journal of Transnational Islamic Law & 

Practice 18. 

363 ILO Protection of Wages Convention 95, 1949.  

364 Also See United Nations. 1993. System of National Accounts 1993 (SNA93), prepared jointlyby the 

Commission of the European Communities, IMF, OECD, UN 

Statistical Division and the World Bank. Available at http://unstats.un.org/ 

unsd/nationalaccount/docs/1993sna.pdf. 

365 Ibid Supra note 306 

366 Section 5(1) of the NMWA ,2018: 

 (1)  Despite any contract or law to the contrary, the calculation of a wage for the purposes of 

this Act is the amount payable in money for ordinary hours of work excluding— 

any payment made to enable a worker to work including any transport, equipment, tool, food or accommodation 
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workers with non-valuable goods. Even if they had to be valuable, they limit   the employee 

choice and buying power as meaningful participant in the economy.  

2.2.5 Minimum Wage Level 2022 

The Minister of Labour Mr Thulasi Nxesi367 announced that nation minimum wage level for 

the year 2022, the minister of employment and labour Mr Thulasi Nxesi announced that the 

national minimum wage for each ordinary hour worked R23,19, taking effect from the 1st  of 

March 2022.368 This amount reflects a 6.9% increase from minim wage R21,69 per ordinary 

hour, in 2021. The domestic worker sector is set at R23.19 per hour, there is an expectation is 

aligned with the farm worker sector on the next review.369 The expanded public works 

programme is set at R12.75, workers who have fulfilled learnerships agreement are to be paid 

allowances as stipulated by the national qualifications framework (NQF).370  

2.2.6 NMWA Beneficiary  

The gateway to enjoying the protection and provisions of NMWA is its definition a ‘worker.’ 

The NMWA Amendment Act371 defines a worker as any person who works for another, who 

receives or is entitled to receive any payment for that work, whether in money or in-kind.372 

The definition of an employee is mostly common amongst the core labour statues, including 

the BCEA, although others have different definitions.373 It is important that the difference 

between these statutes is reviewed, so that there are no loopholes in the protection of workers, 

and none are left to no protection.374 There is also a need to review the BCEA and LRA 

                                                           

allowance, unless specified otherwise in a sectorial determination; 

any payment in kind including board or accommodation, unless specified otherwise in a sectoral determination; 

gratuities including bonuses, tips or gifts; and any other prescribed category of payment. 

367 Supra note 115 

368 See https://www.labour.gov.za/Media-Desk/Media-Statements/Pages/Minister-Thulas-Nxesi-announces-

2022-National-Minimum-

Wagincreases.aspx#:~:text=Minister%20Thulas%20Nxesi%20announces%202022%20National%20Minimum

%20Wage%20increases&text=Employment%20and%20Labour%20Minister%20TW,from%20R21%2C69%20t

o%20R23. 

369 Ibid 

370 Ibid 

371  Chap 1 of the NMWA , 20.  

372 Ibid 

373 Ibid 

374 Supra note 33 
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definition of an ‘employee,’ the main point of contention is whether it should also include 

independent contractors.375 In this manner it would apply to ‘workers’ rather than ‘employees. 

Section 55 of the BCEA376 states that the Minister can regulate in sectoral determination; task 

–based work, piecework, homework, subcontracting and contract work. An example where is 

has been applied is the sectoral determination for domestic work sector. Section 3 of the Act377 

explains that it shall apply to every worker and their employers, with the exception of South 

African National Defence Force, National Intelligence Agency, and South African Secrete 

Service.378  

                                                           

375 Supra note 33 

376 s 55 of the of the BCEA, 1997: 

(1) After considering the report and recommendations of the Commission contemplated in section 54 (4), 

the Minister may make a sectoral determination for one or more sector and area or as contemplated by 

subsection (8). 

(4) A sectoral determination may in respect to the sector and area concerned ( 

a) set minimum terms and conditions of employment, including minimum rates of remuneration; 

(b) provide for the adjustment of remuneration by way of ( 

I) minimum rates; or 

(ii) minimum increases; 

[Para. (b) substituted by s. 8 (b) of Act 20 of 2013 (wef 1 September 2014).] 

(c) regulate the manner, timing and other conditions of payment of remuneration; 

(d) prohibit or regulate payment of remuneration in kind; 

(e) require employers to keep employment records; 

(f) require employers to provide records to their employees; 

(g) prohibit or regulate task-based 

work, piecework, homework, subcontracting 

and contract work; 

[Para. (g) substituted by s. 8 (c) of Act 20 of 2013 (wef 1 September 2014).] 

377 s3 of the NMW Amendment Act ,2020: 

(1)  This Act applies to all workers and their employers except members of the South African 

National Defence Force, the National Intelligence Agency and the South African Secret Service. 

(2)  This Act does not apply to a volunteer, who is a person who performs work for another person and who doe

s not receive or is not entitled to receive, any remuneration for his or her services. 

378 Ibid at s3(1) 
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The Act also consist of provision for certain employers or companies not to pay minimum 

under certain conditions.379 The following section discusses minimum wage exemptions as per 

the NMWA. It discusses loopholes in this provision that enable employers to avoid 

remunerating according to their wage obligations. 

2.2.7 Minimum Wage Exemptions 

Chapter 4 of the NMWA380 , affords individual employers, or employers’ organisation who are 

registered in terms of section 96 of the LRA381,  to apply for exemption from paying the national 

minimum wage.382 The exemption process is a provision for employers who can demonstrate 

that they can afford to pay workers the stipulated minimum wage.383 Exemptions are different 

to exclusions in a sense that they allow the employer to not pay the stipulated rate for a certain 

period of time384. This provision aims to afford the employer reasonable time to build up 

capacity to pay minimum wage.385 There is a risk of many employers exploring this provision, 

in trying to escape their legal obligation to pay according to the regulations.386 The ILO has 

                                                           

379 Chap 4 of the NMWA deliberates on the bases on which companies or organisation satisfying a certain criterion 

can be eligible for not paying the stipulated national minimum wage for a specific period of time .  

380 s15(1) of the NMW Amendment Act ,2020: 

 (1)  An employer or an employers’ organisation registered in terms of section 96 of the Labor 

Relations Act, or any other law, acting on behalf of a member, may, in the prescribed form and manner, apply fo

r an exemption from paying the national minimum wage. 

 

381 s96 of LRA , 1995: 

96  Registration of trade unions or employers' organisations 

(1) Any trade union or employers' organisation may apply for registration by submitting to the registrar 

(a)   a prescribed form that has been properly completed; (b)   a copy of its constitution; and 

(c)   any other information that may assist the registrar to determine whether or not the trade union or employers'

 organisation meets the requirements for registration. 

 

382Supra note 166  

383 Department of Employment and Labour  ‘Regulations to the National Minimum Wage Act  ,2018’ 

,Government Gazette , December 2018. The Gazzette is also accessible online: www.gpwonline.co.za  

The gazette provides a detailed requirements and procedure for applying for national minimum wage exemptions.   

384 Umkehrer, Matthias, and Philipp Vom Berge. "Evaluating the minimum-wage exemption of the long-term 

unemployed in Germany." (2020) 73(5). ILR Review : 1118. 

385 Ibid at 1096 

386 Ibid 

http://www.gpwonline.co.za/
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submitted the number of exemptions should be minimal, in order to not erode the effectiveness 

of the policy387. The most notable which are likely apply for exemption are small enterprises, 

family businesses and philanthropic organisations388. The eligibility and consideration are 

assessed on a case-by-case basis. Section 16 of the Act389 gives minister of labour, after the 

consultation of NEDLAC and the commission, a mandate to regulate on the process of 

application, and criteria of consideration and the period of exemption.390 The South African 

economy has high prevalence of small to medium entities, it is a fact that most of these 

organisations cannot yet afford to pay as much. 391 

Section 16 of the NMWA392 consists of regulations which aim to provide for manner in which 

exemptions must be made in accordance with section 15(1) of the Act. The Regulations Gazette 

                                                           

387 On the importance of sustainable enterprises, see http://www.ilo.org/global/topics/employment-

promotion/sustainable-enterprises/lang--en/index.htm 

388 Ibid 

389 s16 of the NMWA ,2018:  

(1)  The Minister must, after consulting NEDLAC and where appropriate after consulting the 

Commission, make regulations relating to— 

the form and manner in which exemptions must be made in terms of section 15 (1), which include the— 

(i)procedure for applying for an exemption; (ii) information to be submitted with an exemption application; (iii) 

obligations on employers to consult with employees or trade unions concerning an exemption application; (iv) 

criteria that must be applied when evaluating exemption applications; (v) 

period within which an application must be made; and (vi) 

period within which a decision on an exemption application must be made; and 

the publication of data on exemptions. 

(2)  The Minister may make regulations which the Minister considers necessary or expedient to be prescribed in 

order to achieve the primary objects of this Act.  

(3)  The Minister must publish the draft of any regulations that the Minister proposes to publish in terms of this 

Act in theGazette and allow interested parties at least 21 days to comment in writing on the draft regulations. 

(4)  If the Minister alters the draft regulations based on the comments received from interested parties, it shall no

t be necessary to publish those alterations before making the final regulations. 

(5)  The Minister must table the regulations in Parliament. 

390 Ibid 

391 Supra note 33 

392 s16 of the NMWA , 2018 :  

16.   Regulations.—

(1)  The Minister must, after consulting NEDLAC and where appropriate after consulting the 

Commission, make regulations relating to— 
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by the Department of Employment and Labour consist of application procedures, legal effect 

of exemption notice, display and copies of exemption, withdrawal of exemption notice, 

decision process and details to be included in the National Minimum wage Exemption 

System.393   

  The common criterion on other countries is the company’s annual turnover, the number of 

employees and financial documentation showing unaffordability.394 The application of the 

same criteria in South Africa would still entail of risks.395 Companies are likely to provide 

illegitimate accounting documentation to misrepresent their annual turnover396. Some of the 

companies would be discouraged or avoid on-boarding more employees in keeping with the 

exemption floor397. There could also be higher rate of keeping workers at a volunteering or 

intern level in order to not raise the number of employments.398     Section 15 of the Act399, 

                                                           

the form and manner in which exemptions must be made in terms of section 15 (1), which include the— (i) 

procedure for applying for an exemption; (ii) information to be submitted with an exemption application; (iii) 

obligations on employers to consult with employees or trade unions concerning an exemption application; (iv) 

criteria that must be applied when evaluating exemption applications; (v) 

period within which an application must be made; and (vi) 

period within which a decision on an exemption application must be made; and 

the publication of data on exemptions. 

393Gazette can be accessed on  https://www.gov.za/sites/default/files/gcis_document/201812/42124gon1401.pdf   

394 Haroon Bhorat, Ravi Kanbur, & Natasha Mayet. "A note on measuring the depth of minimum wage violation." 

(2013) . 

395 In South Africa the criteria for micro enterprises is a maximum of 10 mployees. Small businesses must have 

between 10 and 50 employees  , and medium-sized enterprise can have up to 250 employees.  The Small Enterprise 

Development Agency (SEDA) 3rd Quarterly Update 2020 which was released on March 2021 states that there 

were 2.36 million smalls to medium enterprises in third quarte of 2020 . These entities employed about 

approximately 10.1 million workers.  Therefore, the  adoption of offering exemption on the basis of size of the 

business would mean a significant number of workers would not benefit from economic relief intended by the 

NMWA.  

396 Ibid 

397 Stephen Devereux, “Violations of farm workers’ labour rights in post-apartheid South Africa." Development 

Southern Africa, 2020. 

398 Ibid at 15 

399 s15 of the NMWA ,2018: 

(2)  An exemption granted in terms of this section— 

must specify the period for which it is granted, which may not be longer than one year; 

https://www.gov.za/sites/default/files/gcis_document/201812/42124gon1401.pdf
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does however stipulate that the period of exemption may not be longer than one year.400 The 

approval of exemption must specify the wage which the employer will be paying during the 

exemption period.401 Other countries have exemption provision which are directly aimed at 

small and medium sized businesses.402   

The focus of the next chapter is the particular factors which cause or at the least enable 

minimum wage violation. The chapter discusses limitations in the construction of the Act and 

explores employers’ patterns of non-compliance. It also considers the workers’ position as a 

victim of minimum wage violation, and their limitations in exploring available remedies. The 

deliberation on the particular factors is fundamental for identifying recommendations in respect 

of each factor. 

 

Chapter 3: Factors enabling Violation of the Minimum Wage Act 

3.1 Introduction 

This chapter discusses factors which enable the violation of the NMWA. These factors manifest 

in parallel; given the South African economic circumstance. The mentioned factors are not 

exhaustive; however, their observation is important in improving the country’s minimum wage 

Act compliance. The chapter begins by discussing inspectorate in South Africa and 

international labour literature. It engages on its role on the enforcement of the minimum wage, 

its historic and   current circumstances which enable wage regulation violation.  

The chapter will discuss the following factors; inspections, non-compliance penalties, labour 

casualisation, decline of trade union density, migration trends, informalisation and the informal 

sector, employee resources and facilities.  

3.1 Inspections 

According to the ILO the labour inspectors have the role and the responsibility to monitor and 

enforce Act national minimum wage.403 Their primary role is to promote and ensure 

                                                           

must specify the wage that the employer is required to pay workers; and 

may contain any other relevant condition. 

400 Ibid 

401 Ibid Supra note 333 

402 Ibid note 333 

403 ILO ‘Minimum Wage Manual, Chapter 6’. International Labour Organization, 2016. 
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compliance with labour regulations and fair labour practices in order to observe the basic rights 

of the workers and healthy industrial relations.404  In South Africa, the DoL is responsible for 

observation of labour legislations, including the minimum wage.405 The Inspection and 

Enforcement Services (IES) is the department’s division that is responsible for the inspections 

which have been discussed above.406 The inspector has a mandate of informing both the 

employers and the workers about their rights and obligations as per the EEA.407  

The South African labour inspectorate is confronted by the various challenges, of which one 

of them is the quality and quantity of labour inspectors.408 According to the ILO report, 

approximately 60% of inspectors in year 2009 were not in possession of any tertiary 

qualification.409 Although a qualification is not the sealing, lack of thereof does indicate a gap 

in necessary knowledge, skills, and training. Inspectors need to have a correct balance of 

necessary qualifications, skills, and personal attributes, so they are able to manoeuvre in range 

of situations and handle different people.410 Labour inspectors in other countries such as 

Germany and Brazil, are required to be in possession of necessary tertiary qualification.411 

Whereas other countries such as Macedonia only appoint lawyers with considerable experience 

as inspectors.412 In South Africa, the MoL may appoint any individual in the public service or 

designate any agent of a bargaining council to carry out the duties of a labour inspector.413 As 

per the ILO Convention 81414, inspectors should be appropriately qualified to enforce labour 

legislations pertaining working conditions. Article 9(1) of Convention 129 415 holds that 

                                                           

404 Department of Labour. Administrative Data on Inspection and Enforcement Services’. Department of Labour, 

2015. 

405 Ibid at 11 

406 Ibid at 11 

407 Ibid at 13 

408 Brian Murahwa. ‘Monitoring and enforcement: strategies to ensure an effective national minimum wage in 

South Africa’ (2016). 

409 ILO. The Global Jobs Crisis & beyond. World of Work Report 2009. Geneva: Internat. Inst. for Labour Studies 

,2009. 

410 Supra note 342 

411 Ibid at 81 

412 Ibid at 82 

413 Supra note 191 

414 ILO Convention 81. 

415 Article 9(1) of ILO Laboure Inspection (Agriculture) Convention 129: 
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inspectors should be on-boarded exclusively on their qualifications and performance of their 

roles, in line with national laws’ regulation on recruitment of public servants.416  

 

3.1.1 High Inspector Turnover  

The quality and insufficient number of labour inspectors is exacerbated by high turnover of the 

appointed inspectors.417 The high turnover is reported to be due to low salaries and the limited 

career prospects within the inspectorate, which sees most of the qualified and high perfuming 

inspectors leaving for private sector or other expandable roles in the public sector.418 

Consequently, the department is left with a pool of underqualified and undertrained inspectors, 

with no proper transfer of expertise.419 This issue was also confirmed by Director General of 

the department, where he also called for specialisation models to build career paths for 

inspectors.420 

3.1.2 Lack of Inspector Resources  

One of the main issues in South Africa is the insufficiency of inspection resources to reach out 

to all sectors effectively.421 For instance, The Domestic Worker’s sector is a significate sector 

which has been affected the most, by the major scarcity of inspections.422 StatsSA (2015) 

reports that there were approximately 800 000 households that employ domestic workers in the 

country.423  The sector is predominantly made up of woman who mostly from disadvantaged 

backgrounds and are the main providers and sole providers for their families.424 A study which 

                                                           

1. This Convention shall be binding only upon those Members of the International Labour Organisation whose 

ratifications have been registered with the Director-General 

416 Ibid 

417 Benjamin, Paul. "Enforcement and sanctions to promote compliance with South African labour 

legislation." (2011) 1(32) . Indus. LJ , 807. 

418 Matthew  Amengual. ‘Linkages and Labour Inspectors: Enforcement in the Garment Workshops of Buenos 

Aires.’(2014).Creative Labour Regulation. Palgrave Macmillan, London, 207. 

419 Rodríguez, Arsenio Fernández, and Labour Inspection. "A study on labour inspectors’ careers." (2020) , 48. 

420 Ibid at 48 

421Devereux Stephen. ‘Violations of farm workers’ labour rights in post-apartheid South Africa.’ 

(2020). Development Southern Africa 37, no. 3, 382. 

422 Ibid at 384 

423 Department of Labour Statistics 2015 

424 Ibid at 53 
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was conducted by Tenzer et al425, reports that DoL does not have sufficient resources to 

effectively inspect all employer households.426 The constraint of resources tempers with the 

inspectorate’s mandate and capacity to reach out to vulnerable sectors, in which violation is 

more prevalent.427 Furthermore, there are currently no accurate records of household 

employing domestic workers, which make it systematically difficult to budget for thorough 

household’s inspections in South Africa.428  

3.1.3 Unreasonable Inspection Procedures  

Different sectors have different procedures and inspection criteria, which have material impact 

on effective enforcement of NMWA.429 For instance, inspection in private residences 

employing Domestic Workers requires consent from the employer or homeowner.430 In cases 

where a homeowner refuses a voluntary inspection, it can only be enforced through a LC 

order.431 The court is however under no obligation to issue the order, as per section 65(3) of 

BCEA.432 The order may be issued after the inspector has stated the reasons why they suspect 

non-compliance.433  The procedure in the domestic work sector requires presence of both the 

employer and the employee.434  Most employees would avoid reporting non-compliance by 

their employers in fear of risking their employment.435 In other forms of employment such as 

outsourcing sub-contracts, there is also an issue of identifying the main employer who is 

responsible for the contracts and should account for the violation. In sectors such as farming, 

the DoL has an agreement with the employers and their associations that inspectors should give 
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an inspection notice before conducting the actual inspections.436  Such requirements generally 

undermine the efforts of identifying the employers who should be held accountable for the 

violations.437 Unprincipled employers may also use the notices as an alarm for destroying non-

compliance evidence.438  Inspectors also have a legal obligation to respect the employer’s right 

to privacy, as per section 65 (2) of BCEA (1997).439 As result, it is more difficult to conduct 

inspection in private homes than public or other organisations.440  

3.1.4 Awareness and Understanding of Inspections  

The other hindrance to inspection is low level of awareness of the inspections, the   possibility 

of inspections and the legal recourse available, mostly amongst the vulnerable workers.441 The 

Social Law Project reported that many domestic workers are no aware of the minimum wage 

levels nor inspection.442 Non-awareness in vulnerable sectors translate to low reporting of non- 

compliance.443 This is mostly relevant given that the employer’s compliance is to some extent 

determined by the likelihood of being instigated or inspected.444 Stanwix 445 reported that in 

the Western Cape Province, the probability of farmer being inspected was 0,13%, which also 

reflects other provinces.446 It therefore would make more sense for a farmer to pay their 

employees less than stipulated, given that there are low chances of ever accounting for it.447  It 

is more challenging to enforce minimum wage in vulnerable sectors, where employees are 

unorganised   as compared organised workers with a designated workplace.448  
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Unawareness of the wage regulations is paralleled by ignorance towards the available recourse 

for workers in case of NMWA violation.449 The following section discusses penalties and 

sanctions as a consequence for non-compliance to wage regulations.450 It also expands on how 

vague and lengthy reporting procedures enable minimum wage violation. International 

literature shows that some employers would resort to violation with the confidence of not 

risking any punishment.451 The workers also tend to not report if they are not aware of the 

remedies associated with the violation.452 

3.2 Non-Compliance Penalties 

The penalty system is very strategic in ensuring compliance with the stipulated minimum 

wage.453 The most effective method is setting the penalties at a level that outweighs the cost of 

compliance.454 High penalties and effective inspection make up an effective enforcement 

system.455 There is still a high rate of non-compliance, despite the rate current minimum wage 

penalty levels.456 This is indicative of a weak enforcement system which tempers with the 

country’s labour and economic progress.457 A study conducted by Dinkelman et al458, reported 

that out of 1600 sampled household, only 25% remunerated according to the minimum wage. 

3.2.1 Tedious Sanction Procedures 

The difficulty of enforcing penalties is further worsened by the tedious processes of taking 

action against an employer found to be in contravention of the act.459 As mentioned above, 
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inspection is initiated by issuing a notice to the relevant employer.460  This may be following 

proactive inspections, follow-up on previous inspection, or as complaint lodged by 

employees.461 The inspector will report to the workplace, after the notification, to acquire the 

necessary information.462 This could be through company documentation, payslips or 

consulting with   the employer or the employee.463 

3.2.2 Compliance Enforcement Procedure  

In the circumstances where there has been violation identified, the labour inspector issues a 

written report which describes the violation.464 The employer has a specific number of days to 

comply with the Act, after which the inspector returns to check.465 In case the employer has 

not complied, the inspector issues a compliance order which specifies fines they are liable for 

which they must comply with within 21 days.466 The case is then referred to Director General, 

which after the employer is given 21 days to comply, failure of which; the case is then referred 

to LC which there are 42 days for compliance.467 Tenzer et al468, mention that it might take up 

to 3 years before the matter reaches the LC.469 This procedure makes it considerably a stretch 

to enforce an act which guides the lives and livelihoods of millions of vulnerable workers.470 

The procedure has no sense of urgency, contrary to the attitude supposed by the act.471 The 

process needs to be reviewed in favour of maximising accountability and promoting 

compliance.472   
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3.3 Labour Casualization 

 South Africa’s labour market is experiencing an incline in the prevalence of labour 

casualization and externalisation.473 This form of employment consists of temporary contracts, 

fixed term contracts, seasonal work, subcontracting and outsourcing.474 The erosion of the 

formal standard employment complicates the enforcement of different labour regulations, 

including NMWA.475 A traditional or standard employment is mainly characterised by full time 

contract with one employer.476 There is an identifiable and designated workplace where the 

employee performs their contractual duties.477 The employment relationship is ongoing, and 

the employer and employee are guided by a binding contract.478 Labour casualization has 

destabilised the state’s control over employment, and it mostly leads to worker vulnerability.479  

It is mostly inspired by maximising profit through the reduction of cost of production, which 

most of it is labour.480 

 The propellant of this form of employment is the liberalisation of global markets, and the 

restructuring of work towards flexibility of employment ranks, remuneration and conditions of 

employment.481 Standard employment has been replaced by triangular employment 

relationships.482 In this form of employment, the labour broker provides labour to the relevant 

firm.483 In this case the broker is the main employer, and the firm owner is a client.484 The 

handicaps of this form of employment are well documented in Industrial Sociology scholarly 
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and are beyond the scope of this paper.485 These forms of employment, however; further 

complicate the minimum wage enforcement procedures as it is difficult to locate the main 

employer who should be held accountable for non-compliance.486  

3.4 Decline of Trade Union Density 

There is an alarming decline of trade union density in South Africa.487  The sectors which 

experience decline the most are the agriculture, manufacturing, and construction.488  Casual 

workers are often characterised by shifting locations, and therefore are not easy to organise or 

establish standing representative.489 The part-time and temporary workers   are also hard to 

recruit and retain when they are not working or earning to afford membership fees.490 It has 

also been noted that these workers are unlikely to associate with any union, in fear losing their 

employment.491 Lack of representation amounts to minimal protection   and non-awareness on 

the available legal recourse in cases of non-compliance.492 
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3.5 Migration trends 

The South African labour market is experiencing an increase of irregular migration between 

the neighbouring countries.493 The immigration was previously more prevalent in the mining 

sector. The growth of the service sector has however, fuelled the migration of low skilled 

workers across SADC.494. The main sectors of recent traction   are the private security, retail, 

construction, and domestic work sectors.495 Crush and Williams496 also reported that the 

migrations are characterised by non or irregular documentation.497 The influx of such labour 

pokes holes in the department’s regulation of labour practices, including the enforcement of 

minim wages.498 The resident employees in sectors such as construction and agriculture settle 

for low wages in fear that demanding their rightful wage rate would lend them to being replaced 

by the migrant workers.499  The South African employers in the mentioned sectors resort to 

hiring the immigrants instead of the locals in order to side-step remunerating according to 

minimum wages.500 The employers in turn, threaten the immigrants of reporting them to law 

enforcement and deportation when the migrant employees consider reporting low payment.501   

Such circumstances complicate the departments position in enforcing the minimum wage 

regulation.502  

                                                           

Workers in the in the non-standard employment  have limited career prospects in comparison to those in standard 
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3.6 Informalisation and the Informal Sector 

The ILO describes informalisation   in terms of work relationships in the informal sector, and 

informal employment in the formal sector.503 This definition also includes of businesses, 

establishments or enterprises that are not under government regulation.504 Their employment 

also does not consist of a contractual agreement or benefits.505 South Africa is experiencing an 

incline in informalisation, which also impedes on its capacity to enforce minimum wage.506 

This is most due to that the informal sector does not provide stable employment. According to 

StatsSA (2015)507, 15% of informal workers lost employment.508 Chances are the actual figure 

are percentages higher, these statistics are hardly accurate as it is difficult to identify those in 

informal sector as significant portion is constituted by undocumented migrants.509. There is no 

organisation of workers in the informal sector, and therefore there is no consolidated voice to 

denounce violations by the employers.510 Trade unions have a difficulty of organising 

employees in the informal sector.511 Workers in informal employment do not benefit from the 

provisions of collective bargaining.512 The inspectorate also has difficulties in fulfilling their 

mandate, given the structural and operational setup   of the sector513. 

 This is a grave concern for South Africa as the evidence show that the informal sector as grown 

two times faster than the formal sector in the past 20 years.514 The ILO also mention that it 

made 36% of total employment in year 2015.515 The vulnerable sectors are the most in service 
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sectors such as transport, construction, farming, and domestic worker.516 It is also important to 

note that the domestic work and farming are female dominated industries.517 The architect of 

informal sector perpetuates the side-lining of woman from fair labour practices.518  The 

expansion of formal sector has gained momentum on mushroom companies who are not 

registered as per the state regulation.519 For instance, the private security sector has seen an 

influx of security companies as there is loss of public confidence on the state’s capacity to 

control crime.520 Unregistered companies are likely to hire undocumented migrants; as result 

they are more to remunerate less than the national minimum wage stipulations.521  

3.7 Employee Recourse and Facilities 

It is of paramount importance to maintain the understanding of that, wage violations are mostly 

concentrated on vulnerable sectors.522 Vulnerability in this circumstance is characterised by 

lack of formal qualification, and alternative sources of income.523 The workers normally do not 

have the necessary resource to lodge complains to relevant authorities.524 For instance, most of 

them do not have access or acquaintance to emails or cannot afford enough airtime that will 

allow them to report the violations.525 It is concerning that the workers, in their desperate need 

of intervention, cannot access channels of enforcement.526 Most of them find the reporting and 

the possibility of their case receiving attention a far-fetched phenomenon.527  As result, the 
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labour inspectors never get to have an idea of which sectors or even geographical areas that 

need urgent attention.528  

Minimum wage violation is a scourge that even countries with developed economies have had 

to address over the years.529 The following chapter discusses how countries have navigated the 

implementation and enforcement of the minimum wage. The consideration of international 

literature on the issue can be very instrumental in devising suitable local interventions.530   

Chapter 4: Lessons from the International Experience 

This section discusses international literature, how different countries have implemented, 

monitored and enforced the minimum wage. The discussion has been included with the 

intention of presenting the success of different countries that can be of benefit for the South 

African minimum wage compliance systems. The following sections are discussed below; 

inspections, sector formalisation, minimum wage awareness, name and shame and non-

compliance penalties. The lessons are from countries from both developed and developing 

countries. Some of the countries which the discussed lessons are from Brazil, the United 

Kidgom , Peru, Costa Rica, Mexico, Philippines, Belgium, Dominican Republic, Colombia 

Indonesia, Malasia, and the United States of America.  

4.1 Minimum Wage Setting: a comparative perspective  

Different countries have different designs of the minimum wage systems .531 The designs have 

a material effect on monitoring, compliance, and enforcement of the wage regulation.532 Some 

countries in Britain and Latin America such as Brazil and Peru have implemented a single 

                                                           

528 Garnero Andrea. ‘The dog that barks doesn’t bite: coverage and compliance of sectoral minimum wages in 

Italy.’(2018) IZA Journal of Labor Policy 7,24. & Fine Janice et al  . ‘Wage theft in a recession: Unemployment, 

labour violations, and enforcement strategies for difficult times.(2021). International Journal of Comparative 

Labour Law and Industrial Relations 37. 

529 Betcherman, Gordon. ‘Labor market institutions: A review of the literature.’ (2012) World Bank Policy 

Research Working Paper ,2012. 

530 Ibid at 867 

531 Clemens, Jeffrey P. ‘Making sense of the minimum wage: A roadmap for navigating recent research.’ 

(2019) .CATO Institute Policy Analysis :867. 

532 Ibid at 867 



  65 

 

65 
 

national minimum wage floor.533 Countries such as India determine minimum wage according 

to sectors, geographical locations, and occupations.534 Some countries such as Costa Rica have 

set the hybrid of the hybrid of the two mentioned designs .535 A study conducted by Rani et al 

shows that there is more compliance in countries that an implement a single national minimum 

wage than those of sectoral approach.536 Countries such as Philippines and Vietnam with single 

minimum wage cover higher percentage of workers than in India and South Africa.537 

Countries such as Mexico and Peru, with hybrid system also cover higher percentage than those 

with industry-based minima.538 The data from these different countries shows that countries 

with simple design have higher rate of compliance than countries with complex systems .539 

Therefore, South Africa can invest in simplifying their design in order to improve monitoring, 

compliance, and enforcement.540  

4.2 Inspections 

The sufficiency of inspection resources is necessary for effective monitoring and compliance 

with the minimum wage.541 A study conducted in Argentina showed that the frequency and 

intensity of inspections determines adherence to minimum wage regulations.542 Research by 

the ILO shows that there must be balanced inspector to worker ratio in order to improve 

compliance.543 In 2019 , the Deputy Director General of Inspection and Enforcement Services (IES) 

announced that the  Department of Employment and Labour had prepared 1 392 inspectors to monitor 
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the National Minimum Wage Act .544  According to Stats  SA , the total workforce  was 36.8 million in 

2019 .545 This means there was 1 inspector for 26 000 workers.546 Whereas the ILO in November 2016 

, recommended that there must be at-least 1 inspector per 20 000 workers in order to strengthen labour 

inspections .547 

Data in Indonesia shows that the increase of number of inspectors to improve inspector to 

worker ratio improved over time .548 The country however continued to have limitations in 

enforcements due to insufficient inspector resources.549 The data from 2006 census showed 

that less than 1% of the enterprises were reached from year 2009 to year 2013 .550 The 

insufficiency of inspector resources compromises the effectiveness of inspections.  

Brazil improved their labour inspections despite the fluctuation of the number of their labour 

inspectors551. Firstly, it was because they changed inspector’s incentive structure .552 The 

government implemented a bonus system by which substantial percentage of their salaries was 

tied to the inspector’s individual performance and that of labour inspectorate as whole.553 The 

new system emphasised the   goal of formalising workers, collection of employer contributions 

and the number of workers covered in inspections.554  The second method was to task specific 

teams of inspectors for deliberating on specific issues on a particular sector.555 The inspectors 

were evaluated as team, on their ability to resolve sector-wide problem.556 The objective went 
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beyond mere inspections to resourcefulness to labour issues confronting companies.557 The two 

approaches were able to improve inspections and the number of registered workers .558   

4.3 Sector Formalisation  

The structure of the labour market is an enabling factor in the in implementing and monitoring 

labour regulations such as minimum wage.559 The prevalence of sub-construction, triangular 

employment relationships   and concentration of low skilled workers facilitate the violation of 

minimum wage.560 Brazil adopted business formalisation as a strategy to improve minimum 

wage compliance.561 Their formal sector increased by 5.3%   between 1999 to 2008.562 The 

main idea behind formalisation was that formalised sectors are easier to monitor and 

regulate.563 As a result, the formal employment domestic work sector increased by 8% in the 

same period.564 The formalisation campaigned was implemented through Simples Law.565 In 

year 1996, the Brazilian government setup a new system of tax exemption and simplification 

for small and micro enterprises.566 In the provision of this law, companies payed a reduced 

income taxes and are relieved from other social obligations. 567The system reduced the firms 

tax responsibilities for up to 8%. 568The system taxed companies according to their gross sales 

.569 In essence the government made it less costly and more convenient for firms to operate as 
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registered enterprises rather than remaining in the informal economy .570 The end result of 

process was rewarding for both the employers and the government.571  The business could 

operate as profitable while paying according to the stipulated minimum wage .572  

Significant amount of local and international literature argues that the larger population of the 

general public is not aware of labour policies in their respective countries.573 As result, 

unprincipled employers sidestep regulations with no fear of potential sanctions or penalties.574 

The following section deliberates minimum wage awareness amongst workers and the general 

public. It deliberates on how it enables violation by employers and immobilises workers from 

reporting.  

4.4 Minimum Wage Awareness  

It is important that employers, workers, and worker representatives are equally aware and 

informed of the national minimum wage.575 This is to avoid cases of non-compliance due to 

non-awareness and illiteracy on wage regulations.576 The ILO facilitated a program in 

Cambodia where they were training the sector on minimum wage and relevant labour 

standards.577 The program targeted employers, workers, and managers. The program in parallel 

with monitoring systems improved compliance from 93% to 100% .578 Costa Rica improved 

compliance through intensive public awareness campaigns.579 The campaign consisted of 

minimum wage awareness, as well as encouragement of reporting violations .580 In the United 
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Kingdom, the Depart of Trade and Industry facilitated awareness campaigns which resulted to 

a 400% increase of reported non-compliance .581 The complaints were generally through 

telephones hotlines and online platforms.582 They also concluded that employees aware of their 

rights are less likely to be paid below the minimum wage .583   

The Indian government improved their public awareness campaigns by inviting and 

encouraging the participation of non-governmental organisations.584 The responsibility of 

information   dispensation   was extended to employers’ and civil society organisations.585 The 

dispensation of information has a potential of improving comping compliance in the informal 

economy.586  The evidence from Brazil demonstrates that investing time and resources in 

dispensing information about the minimum wage is crucial for reaching the informal sector and 

small businesses.587 

4.5 Name and Shame  

This is system by which the name of firms violating minimum wage are publicised.588 The 

intention is to tarnish the company's public image and risk their competitive advantage.589 In 

the UK, more than 200 employers’ names were published for violation minimum wage.590 On 

the UK some labour organisations used naming and shaming to advocate for minimum wage 
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and fair working conditions.591 An organisation called Clean Clothes Campaign in fabric sector 

blacklisted non-compliant companies and led the boycotting of their products .592 Other firms 

resort to compliance in avoidance of being publicised .593  

4.6 Non-compliance Penalties 

Penalties are strategic in encouraging employers to comply with the stipulated labour standard, 

including minimum wage.594 Strict penalties also serve as a deterrent for non-compliance and 

perpetual violation. 595  The United States, violation of the minimum wage can lead to criminal 

sanction for perpetrating employers .596This has resulted in increase of public awareness and 

encouraged workers to report cases of violations.597 In countries such as Malaysia, Indonesia 

and Israel, employers who violate the minimum wage may be subjected to prosecution and 

imprisonment.598 The Brazilian government empower for the suspension of access to all 

financial credit.599 As a result, employers' resort to compliance in fear of being isolated. In 

countries such as Belgium and Dominican Republic, the employers pay two times the stipulated 

fine for repeated offences.600 In Colombia, the fines can scale up to hundred times the stipulated 

minimum wage.601 Most employers use cost benefit heuristic in deciding whether to comply 
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with wage regulations.602 It therefore makes sense that the cost of non-compliance should 

outweigh the cost of compliance.603 

4.7 Conclusion on International Experience   

The Chapter discussed how various countries have implemented monitored and enforced their 

national minimum wage. These factors work in parallel and have material effect in the 

monitoring, compliance, and enforcement.604  The mention countries are of different socio-

economic standpoints.605  This section discussed strategies from countries of developed and 

developing economies. It is important therefore to be sensitive of South Africa’s economic 

standpoint in the adoption of the discussed factors.606 The following and final chapter of this 

dissertation discusses recommendations that can implemented to improve compliance in South 

Africa. It suggests a solution to factors discussed    in chapter 2. 

 

Chapter 5: Recommendations for Improving National Minimum Wage Act Compliance 

This chapter discusses recommendations that the South African government can adopt in 

improving national minimum wage monitoring, compliance, and enforcement. The proposed 

solutions are not exhaustive; however, their application has the potential of improving the 

countries prevailing minimum wage violation. The proposed solution can be adopted and 

implemented in parallel as they address different of wage compliance.  

5.1 Inspections 

5.1.1 Improving the Pool of Inspectors  

The South African DoL needs to focus more structural and financial resources in improving 

the acquisition and retention of adequately qualified   labour inspectors.607 Labour inspectors 

are the custodians of legislation compliance, they are a bridge to the actual realisation of the 
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legislation objectives.608 The quality and frequency of inspections needs to reflect the urgency 

that is emphasized by the objectives of the constitution.609 A sufficient pool of labour inspectors 

is essential for efficient enforcement of wage regulations as per NMWA. Ronconi610  concluded 

that the intensity and rigour of inspections determines the level of adherence to the wage 

laws.611 International researchers have found a positive correlational relationship between the 

number of inspectors and the level of employer compliance.612 The response reflects that of 

visible policing and crime incidents.613 Therefore, South Africa needs to establish and maintain 

a reasonable inspector to worker ratio in order to inspire confidence on the inspection system.614  

5.1.2 Reviewing Inspection Procedures   

The processes of initiating inspections and enforcing penalties makes the whole process of 

enforcement seem unreasonably lengthy    .615 It is understandable that the timelines were set 

to allow the employers reasonable time to comply with the orders of compliance.616 They have, 

however proven to cause more damage than good with regards to encouraging compliance, and 

whistle blowing by employees.617 The DoL, through the relevant channels, needs to reconsider 

the enforcement guidelines, in the interest of improving their pace and efficiency.618  Workers 

would be more prone to accessing the enforcement channels if they know the process are time 

friendly.619 It should be re-emphasized that employers who are violating the minimum wage 
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are unprincipled and unethical.620 The processes, therefore, need to assume a very disciplinary 

rather than a casual attitude towards holding such employers accountable.621 Violating 

minimum wage is an infringement on the right to fair labour practices and working 

conditions.622 The processes should therefore be intense to discourage such unprincipled 

actions.623  

5.1.3 Adoption of Electronic Inspection Facilities  

The DoL can take also take advantage of the advancement of technology, by establishing user 

friendly and efficient online reporting systems.624  Countries such as Peru and the United Arab 

Emirates have already had successes in improving compliance through an online system where 

employers register their employees, including migrant workers, and submit a social security 

declaration every month.625   A system of this nature allows the authorities to monitor the 

observation of minimum wages.626 Employers are also able to do the necessary administration 

with independence and convenience.627 The labour inspectors can also be responsible for 

overseeing the registration of employers in different sectors.628 The system would be 

sustainable with regards to assuring that employers who were once in contravention do not 

revert to their non-compliance after a period of time.629 In Peru, the online system has been 

reported to improve compliance at significant rate.630 
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5.2 Information and Awareness 

5.2.1 The role of the government  

The employers and the workers should be well and equally informed of the NMWA, 

inspections and legal recourse in the case of violation.631 This is very important in mobilising 

workers as party to the wide reach of the inspectorate.632  It would help to   safeguard employers 

from non-compliance due to misinformation.633 A training initiative in Cambodia which 

targeted workers, employers and HR managers improved compliance significantly for 

remuneration of both full time and casual workers.634 The outcome was the same in Costa Rican 

after a nationwide minimum wage awareness campaign.635 The DoL   needs to explore the 

modern, and traditional mass media platforms in conscientizing   and familiarising the public 

on the national minimum wage regulations.636 In South Africa, the department has done bare 

minimum in publicizing information on minimum wage as much as it has marketed political 

election campaigns .637 Traditional mass media would be more efficient in reaching out to 

vulnerable workers, as most of them are still committed to traditional media platforms such as 

public radio stations, newspapers, and television channels.638   The use of mass media would 

be more helpful in reaching out to the non-organised and informal sectors.639  Workers in these 

sectors do not have any platform for information besides the media, which now also consists 
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of social media.640 The departments commitment to provide information on minimum wage 

needs to inspire confidence on their commitment to enforce compliance.641  

5.2.2 Mobilising employers  

The noble task of informing workers about their rights to fair wages should not be limited to 

government.642 The DoL needs to mobilise employers in the efforts of creating mass awareness 

of the minimum wage.643 The employers interact with their employees on regular bases, using 

the workplace as platforms of conscientizing would prove to be more convenient and 

efficient.644 There is a risk of that some employers might not take the initiative, to evade 

remunerating workers according to the regulations.645 The department can however make it 

compulsory for the employers to inform their workers of the minimum wage rate as part of 

them on-boarding processes.646 Wages are a very sensitive matter of mutual interest; therefore, 

the contracts and workplace orientations need to consist of adequate orientation of the 

minimum wage.647  South Africa has a high rate of violent strikes, which most of them are 

concerning the issue of wages.648 Therefore, it would be more fitting for employers to take the 

initiative of dispensing and spreading information about minimum wage to promote high 

compliance and curb the frequency of industrial action.649 Employers' organisation also needs 
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to display   good faith by holding their member employers to informing and remunerating 

according to the minimum wage rates.650   

5.2.3 Mobilising Trade Unions  

The philosophy of trade unionism revolves on advocating for the best interest of the working 

class.651 The government can partner with various trade unions in informing the workers about 

minimum wage.652 Although it would still be a challenge to reach out to sectors where workers 

are the least organised, it will help to set the foundation for transfer of information through the 

word of mouth between workers on unionised and non-unionised sectors.653 The main point of 

focus would be to emphasize that minimum wage is not a prerogative, but rather a constitutional 

right.654 Also, that they are entitled to compensation for the robbed income and infringed 

right.655  The workers would then be also galvanised as agents of minimum wage. The South 

African trade unions, such as SADSAWU656 , have made an effort in raising awareness and 

advocating for non-unionised sectors such as the domestic workers.657 The word of mouth has 

proven to be very effective in spreading information about other important government 

provisions and avenues.658 It would take less effort for workers to share such a matter of priority 

in their social circles.659 The provision of compensation would also serve as an incentive for 

increased rate reporting, and consequently evoking employer’s conscience or avoiding 

investigation.660  
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5.3 Naming and Shaming 

Employers who deprive employees their rightful salaries are committing a crime that has far 

more ripple effect than they realise.661 The role of minimum wage extends beyond a labour 

market discourse, it means dignity and livelihood for the most part of the population who 

historically suffered oppression and are currently suffering financial exclusion.662 Non-

compliant employers strip their workers off a right to social security and dignity.663 Violation 

of minimum wage is theft from those who have nothing to spare, the conscience of such 

employers requires an intense and intentional resuscitation. 664 Habitually and persistent non-

compliant employers have indirectly taken a stance to exploit workers with no intension to 

repent.665 Employment must be mutually beneficial and ethical; anything less is criminal.666 

There organisations and employers infringe on the employees right by depriving them 

minimum should be confronted with the same humiliation they subject their workers to.667 The 

DoL should adopt publicising organisation who refuse to pay according to the minimum wage 

regulations.668  

Public naming and shaming would tarnish the employer’s public image and their competitive 

advantage.669 Such a strict sanction would encourage employers to refrain from dehumanising 

their workers.670 The South African labour market is still recovering from the injustices of the 

past towards Black people, it cannot be excusable for an individual and organisation in position 
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of power to further exploitation without any severe consequences.671 The strategy has proved 

to be effective in UK where more than 200 companies were named and shamed for robbing 

their employees of the minimum wages.672 South African constitution legislation advocates for 

fair labour practices, employers who contradict this fundamental value should be met with a 

rebuke. 673 

5.4 Non-Compliance Penalties 

The threat of facing harsh penalties is necessary for employers to have valid reasons to comply 

with the minimum wage.674 The cost of penalties should considerably exceed the benefits of 

non-compliance.675 The DoL can consider the following sanction which have also proved to be 

effective in other industrial countries.676  

 5.4.1 Criminal Sanctions  

 The national minimum wage is law, which the infringement thereof can also be escalated to 

being prosecuted under criminal law.677 This means that employers who have been found to be 

in contravention of minimum wage could face the face full might of the law, with the potential 

of landing a criminal a record.678 The awareness of such a risk would serve as deterrent   to 

employers, while protecting the employees.679 The United States has applied criminal sanctions 

to offending employers, which improved the commitment to wage regulations and, whiles it 
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also improved the employee’s reporting rate.680 In countries like Indonesia and Israel, non-

compliant employers risk facing prosecution and imprisonment681. South Africa needs to 

follow suit in order to add weight to the seriousness enforcement processes.682   

5.4.2 Heavy fines  

The cost of the penalties needs to be unconditionally strict and discouraging for potential 

offenders683. The department can also stipulate different levels of fining for offenders, 

depending on the frequency of their offence.684 For instance, in countries such as Algeria and 

Belgium, repeating offenders pay double the first-time offence rate.685 As result, most 

employers avoid finding themselves having to pay penalties due to costs.686 South Africa could 

also adopt a similar approach, to avoid repeated contraventions.687 The main point is that the 

cost of penalties outweighs the financial benefits of evading minimum wage.688 Weil689 in his 

study of United States labour market mentioned that employers will resort to non-compliance 

following a thorough cost-benefit evaluation.690  There are broadly two main decision-making 

heuristics which are explored by employers in deciding on whether to comply.691 The first is a 

rationally calculated decision, as already mentioned, this is when an employer decides to not 

comply after considering the cost and benefits of violation.692 The second refers to when an 
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employer decides to not comply due to range of economic factors, such as non-affordability.693  

Essentially, the fines should serve as caution and reflect the gravity of the offence of 

violation.694  

5.4.3 Labour Market Structure 

The structure of the labour market is a crucial enabling factor in monitoring labour regulations, 

including the national minimum wages.695 The prevalence of non-contracts, low employment, 

outsourcing, subcontracting and the high concentration of low skilled workers breed high non-

compliance amongst employers of the mentioned sectors of interest.696 Therefore, the DoL can 

follow the inspiration of Brazil on their approach to the formalisation of work as developing 

country.697 The Brazilian government, through provisions of the Simples Law of 1996, 

embarked on formalisation of small to medium sized bonuses in order to improve governments 

regulation of the labour market.698 The law relaxed business registration and taxes for small 

businesses, which resulted in the increment of business registration.699 Most of business would 

not register previously due to bureaucratic red tape.700 These newly registered small businesses 

were granted grace period to some labour regulations such as tax and other environmental law 

so as to not to destabilise the during their transition process.701 

 Other countries such as Brazil and areas such as States such as Carencro   provided subsidies 

for the newly registering firms to assist with administrative costs of formalising a business.702 
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As result these countries were able to formalise three sectors, while improving profitability of 

the registered companies.703 The NMW Act already has the provision exemptions for smaller 

companies and those who cannot afford to pay per the stipulated rates.704 These can also be 

complimented, by providing extra support to encourage registration of small to medium 

businesses.705 The benefits of running a registered company should outweigh the costs which 

are normally avoided by informal companies.706 The expense that comes with formalising 

sectors   is a long-term investment for the department’s control over the labour market, and 

consequently the enforcement of the minimum wage.707 

Chapter 6: Thesis Conclusion 

South Africa’s has taken a progressive position of adopting the national minimum wage to 

achieve the Constitution’s ambition of fair labour practices, social security, and dignity. The 

objectives of the Act are beyond urgent, they are matter of life and indignity. The South African 

labour market is recovering from a tragic past that continues to manifest itself in labour 

practices. The bargaining power and voice of influence still belong to the same previously 

advantaged, the call for reconciliation has apparently not resonated to the level of resources. 

Trade Unionism has achieved significantly in its efforts to consolidate the workers’ voice for 

a better bargaining position. The formal sector has experienced a measure of improvement with 

regards to fair working conditions, which the most pertinent is wages. It however goes without 

mention that unionisation is limited in its capacity to bargain and the reach to the working class. 

This is evident in that industrial action in its violent nature has taken a sharp incline, the main 

point of contention being wages. The well documented Marikana Massacre also transpired in 

face of trade unionism, to no accountability even in the present day. Therefore, the country’s 

adoption of minimum wage is timely, to mention the very least, it is a necessary intervention 

in the countries debilitating wage conditions.  
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The effectiveness of the NMWA, in same patterns as most regulations, is determined by the 

intentionality of supporting policies. The evidence presented above has shown that NMW has 

achieve significantly less than it had objected to achieve since its promulgation. There is an 

alarming low compliance rate amongst employers. This is due to the mentioned insufficiency 

of inspections, tedious compliance processes, low NMWA awareness amongst workers, lack 

of recourse facilities, growth of informal sector, migration trends, casualization of employment 

and incline of third-party employments. There is also evidence that the country’s complex 

approach to minimum wage determinations leads to low compliance. The employers make the 

most of the opportunity to violate minimum wages without considerable chances of 

accountability and sanctioning. As result the presence of the Act achieved significantly less 

than it was aimed to.  

This dissertation has identified numerous factors which enable the violation of the minimum 

wage act. It discussed shortfalls within the Act which undermine compliance and enforcement. 

Drawing from foreign and international law, the thesis explored possible solutions which the 

South African Government can adopt to improve compliance. It drew from international 

literature and discussed lessons that can be adopted and implemented by the South African 

Department of labour to improve compliance. 

The paper has discussed possible solutions and interventions which the department can adopt 

in improving the rate of compliance amongst employers. These include the expansion of the 

inspectorate quantity and career prospects, improving awareness of the minimum wage through 

traditional and modern media, revision of the accountability procedures, provision of recourse 

facilities, formalisation of vulnerable sectors, tightening of non-compliance penalties, 

mobilisation of trade-unions and public as compliant agents. Some of the strategies have 

proved to be efficient in a number of countries, including those with developing economies. 

The rampant violation of the NMWA is not beyond repair. The pace and extent of progress 

will however call for the governments intentionality on enforcing its regulations with no 

reservations. The state of NMWA violation in South Africa is a great course of concern and 

calls for a sober approach in dealing with employers who espouse values contrary to those of 

the Constitution.  
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