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Glossary of Terms

1. Adolescence

Adolescence is understood as the period between childhood and adulthood (Arain et al,

2013). Commonly used definitions include:

e World Health Organization (WHO): Adolescence is defined as the years between
the ages of 10 — 19 4. WHO divides adolescence into younger (10 — 14 years)
and older (15 - 19 years). Statistics South Africa aligns with this definition.

e The World drug report 2018 (WDR): Divides adolescence into early (12-14 years)
and late (15 — 17 years)

e This study used the ages of 13 to 18 as the age of adolescents to accommodate
for the admission criteria of the unit that the research was conducted in.

2. Youth

The United Nations describes the term youth for people between the ages of 15 to 24
(United Nations 2013). In South Africa, however, youth is defined as all those between
the ages of 15 to 35 years.®

3. Puberty

Puberty is a developmental period whereby the process of sexual maturation occurs
(Dahl 2004). This results in physical and biological changes which includes increased
growth, changes in fat and muscle composition, breast, genital and secondary sex

characteristic development.3¢
4. Mental health

“Mental health is defined as a state of well-being in which every individual realizes his or
her own potential, can cope with the normal stresses of life, can work productively and

fruitfully, and is able to make a contribution to her or his community” .*



5. Mental disorder

“A mental disorder is a syndrome characterized by clinically significant disturbance in an
individual's cognition, emotion regulation, or behavior that reflects a dysfunction in the

psychological, biological, or developmental processes underlying mental functioning.”#°

6. Drug (psychoactive)

“Psychoactive drugs are substances that, when taken in or administered into one's
system, affect mental processes, e.g. perception, consciousness, cognition or mood
and emotions. Psychoactive drugs belong to a broader category of psychoactive

substances that include also alcohol and nicotine.”®

7. Substance or drug use

The use of controlled psychoactive substances for non-medical and non-scientific
purposes, unless otherwise specified.! For the purposes of this study, cannabis use can

be defined as current use, recent use or lifetime use.

8. Substance or drug use disorder

“A cluster of cognitive, behavioral, and physiological symptoms indicating that the
individual continues using the substance despite significant substance-related
problems. The diagnosis of a substance use disorder is based on a pathological pattern

of behaviors related to use of the substance.”*®



Abstract

Prepared for submission to the South African Journal of Psychiatry (SAJP)

Background:

Cannabis is the most widely used substance worldwide and its use is much higher
amongst adolescents. However, adolescents are at higher risk of negative sequelae
secondary to this use, including poorer developmental outcomes and the possible
development of mental disorders. On 31 March 2017, the South African High Court
ruled that cannabis use by an adult in a private dwelling should be decriminalized.
Aim

The aim of this study is to determine the clinical profile of adolescents who use

cannabis, that present to a tertiary hospital in Cape Town, South Africa, before and after

the high court ruling in 2017.

Setting

The study was conducted reviewing folders of adolescents admitted at Groote Schuur
Hospital (GSH) in the Emergency Psychiatric Unit, Ward C23 in Cape Town, South
Africa.

Methods
This study was a retrospective folder review of adolescents admitted from April 2015 to
March 2019.

Results

The study included 266 participants and the total number of adolescents using cannabis
admitted during the study period was 116. Cannabis use was the most commonly used
substance in the study, with increased use seen post-ruling (n = 75; 65%). The most
common frequency of cannabis use reported was daily use (n = 43; 57%). When
comparing psychiatric diagnoses between cannabis users and non-cannabis users, a
significantly higher proportion of patients who used cannabis pre-ruling had psychotic

disorder (p < 0.001) and substance use disorder (p = 0.01). Post-ruling, the significance



was p < 0.001 for psychotic and substance use disorders. The most common DSM-5
diagnoses in cannabis users pre-ruling were psychotic disorders (n = 27; 65.9%); post-
ruling, it was psychotic disorders (n = 36; 48%) and trauma and stressor-related
disorders (n = 31; 41.3%).

Conclusion

The study showed an increasing prevalence of cannabis use in adolescents admitted
with mental illness after the high court ruling in 2017. This study also demonstrates that
adolescents remain a vulnerable population to the effects of cannabis. This highlights

the need for more focused adolescent interventions and services.
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Introduction

Cannabis is the most widely used drug in the world and the overall estimated number of
users has increase in comparison to previous years.! In 2021 cannabis users comprised
an estimated 219 million of the global population.®® Surveys completed in the general
population indicates that drug use is much higher amongst adolescents and youth.2 The
cannabis use perception index shows that countries in Africa fall into the top two
regions, with the greatest increase in cannabis use.! Cannabis has become more
socially accepted, thought to be harmless and with its changing legal status it allows for
more widespread exposure.1%12 Cannabis has become more potent over the past few
decades with an increasing THC percentage.>® Despite this trend, over the same time
period, there has been a significant decline in the percentage of adolescents who
consider regular cannabis use to be harmful.>® Not everyone who uses cannabis will
experience long-term adverse outcomes, however, the risks of cannabis use are highest

in certain groups including people with pre-existing mental disorders and adolescents.!?

Significant neurodevelopmental changes occur during adolescence which itself is
associated with an increase in risk-taking, reckless behaviour and sensation-seeking
making adolescents particularly vulnerable to brain insults.'® Factors which increase the
risk of developing a substance use disorder (SUD) includes socioeconomic inequalities,
poverty, limited education and marginalization which are factors that many adolescents
in South Africa are exposed to.2 In South Africa, cannabis is the most commonly used
drug with initiation reported as early as 11 years old.'® Ongoing cannabis use during
adolescence can result in long-term changes in brain function that can adversely impact

educational, professional, and social achievements.?

According to the World Health Organization, mental health conditions make up 16% of

the global burden of disease and injury in adolescents.* Epidemiological studies which

were done in low-middle and high-income countries (LMICs - HICs) showed that nearly
1 in 5 children to adolescents suffer from a mental health disorder.'” In South Africa,

factors which increase vulnerability to mental health disorders include exposure to



violence, HIV infection and substance use.’ The risk of mental illness is further
increased in environments with poor social support and particularly in LMICs countries
with socio-economic inequalities, like South Africa.>® Social support includes family
support and community connection which is significantly associated with mental health
problems in these adolescents from vulnerable environments.'® Poor mental health has
a strong association with other health and development concerns in youth which

includes substance abuse, violence and lower educational achievements.#°

The prevalence of cannabis use in adolescents with mental illness is high globally and
in South Africa.” An early age of initiation of cannabis together with frequent/heavy use
is a risk for psychopathology later on.383% The exposure to cannabis during adolescence
increases the risk for the development of psychosis in later life and this risk is dose
related.'*5! Adolescent dual-diagnosis (psychiatric disorder with co-morbid SUD) has
multiple negative implications on social functioning, physical injury, sexual risk
behaviour and the use of other illicit substances.>4” A SUD negatively influences the
course of mental illness and is often an indicator of poor treatment outcome.*%*® A local
study in Durban in 2017, which looked at substance use in adolescents with mental
illness, found that more than a third of the adolescents used substances.*® This

highlighted the need for urgent intervention in this vulnerable population.*

On 31 March 2017, the High Court of South Africa ruled that cannabis use by an adult in
a private dwelling where possession, purchase and cultivation are for personal
consumption should be decriminalized as it was inconsistent with the Constitution of

South Africa.? This ruling did not include adolescents in its judgement.

Changes in cannabis legislation can influence individual and population level initiation,
frequency and quantity of use and lead to the progression of cannabis use disorder and
its sequelae in vulnerable groups, which includes adolescents. It is, therefore, important
that legislative changes include policies which offer specific protection targeting
adolescents.!? Legislation in other countries has focused on protecting vulnerable
individuals, including adolescents, such as Canada. One of the aims of the Cannabis
Act is to keep cannabis out of the hands of the youth. The Act has several measures

that help prevent youth from accessing cannabis.®3 This is important because targeted



interventions could minimize the harms associated with cannabis in this vulnerable age
group. What is needed is more programs on substance use prevention focused on
adolescents to increase awareness of the potential harms associated with cannabis
use. In addition, screening of adolescents for SUD and once identified, to provide early

interventions to improve outcomes.’

This study reviewed cannabis use and the clinical profile of hospitalized adolescents
before and after the legislative changes in South Africa. The clinical setting was chosen
for the study to identify those adolescents with a mental illness and cannabis use. This
clinical data is important in understanding the needs of adolescents receiving care in the
Groote Schuur Hospital psychiatry service, identifying those adolescents with a dual
diagnosis and allowing for targeted substance intervention strategies for adolescents

accessing this service.

Hypothesis

It is hypothesized that, subsequent to the high court ruling in 2017, there would be an

increase cannabis use post-ruling with an increase in substance related diagnoses.
Aim

The aim of this study is to determine the clinical profile of adolescents who use
cannabis, that present to a tertiary hospital in Cape Town, South Africa, before and after

the high court ruling in 2017.
Research methods and design
Study design

A retrospective descriptive cross-sectional folder review was used in this investigation.



Study Setting

The study was conducted reviewing the folders of adolescents admitted at Groote
Schuur Hospital (GSH) in the Emergency Psychiatric Unit, Ward C23 in Cape Town,
South Africa. The Ward provides a specialized service for patients who require urgent
psychiatric evaluation and management. The in-patient unit can accommodate up to 16

patients at a time which includes adolescent, adult and geriatric patients.

These patients are admitted under the Mental Health Care Act for a 72-hour observation
period. Patients who require further care after 72 hours are referred to the relevant

allied psychiatric hospitals.

Study participants

The folders of all adolescents admitted from April 2015 to March 2019 was included in
the study. These adolescents were admitted into a tertiary ward with a wide variety of
Mental disorders with or without co-occurring substance use. The ages of adolescents
included in the study was 13 to 18 years to accommodate for the admission criteria of
the unit. All adult and geriatric patients admitted into the tertiary ward during April 2015

to March 2019 were excluded from the study.

Data collection

The following information was extracted from the folders and entered into a database:

Socio-demographic details including age, sex, and education

Substance history including cannabis, methamphetamines, alcohol and other
Psychiatric presentations including admission/s, discharge and referral
Psychiatric diagnosis on discharge/ transfer

Co-morbid medical conditions

Stressors and social issues

N o g M wDd e

Family history of substance abuse or psychiatric history



Data Analysis

The statistical package SPSS Version 27 was used to analyze the data. In order to
describe the socio-demographic and clinical characteristics of adolescents using
cannabis presenting to the unit, descriptive statistics were generated in the form of
proportions (for categorical variables) and of means and standard deviations (for
continuous variables). Comparative statistics was used in the form of Chi square tests
or Fishers Exact tests where appropriate compared outcome variables pre- and post-
ruling. Psychiatric diagnoses and stressors were associated with cannabis use using chi

square tests. Since all data is categorical, normality does not apply.

Ethical Considerations

Ethical approval for this study was obtained from the Human Research Ethics
Committee (HREC 398/2021) at the University Of Cape Town Faculty Of Health

Sciences. Permission was granted from Groote Schuur Hospital to conduct this study.

Patients were not interviewed by the researcher and data collection was completed via
folder review. Confidentiality was ensured by removing non-essential identifying
information (names, initials, and hospital numbers) and the data was collected and
stored using assigned research numbers. Data was saved on a password-protected
excel workbook on a password-protected device.

Results

The study period was divided into the pre-ruling period from April 2015 to March 2017 -
which was before the Western Cape High Court ruling that cannabis use for personal
consumption should be decriminalized;'! and the post-ruling from April 2017 to March
2019.



The total number of adolescents admitted during the study period was 266. Of these,
40,5% (n = 108) of participants were admitted during the pre-ruling period and 59,4% (n
= 158) were admitted during the post-ruling period. There was a significant increase in
the number of females admitted post-ruling. The majority of the admissions were first
time admissions (n = 199; 74,8% overall) with 86,1% pre-ruling and 67,1% post-ruling.

The demographic characteristics of the sample are reported in table 1. The majority of
admissions were between the age range 15—-16-years pre- (n = 49; 45,3%) and post- (n
= 67; 42,2%) ruling. Most adolescents (n = 182; 68%) were still attending school with
59.2% of participants in school pre-ruling and 74.7% post-ruling A small number of
adolescents, 3% (n = 7), had completed school.

Table 1. Demographic characteristics

Pre-ruling Post ruling
N=108(40.5%) N=158(59.4%)
Sex, n (%)
Male M= 73(67,6) M= 67(42,4)
Female F=35 (32,4) F=91(57,6)
Age, years (mean (SD))
13-14 14(13) 31(19,6)
15-16 49 (45,3) 67 (42,4)
17-18 45 (41,7) 60 (40)
Highest level of education
Still in school 64 (59,2) 118(74,7)
Dropped out 28(26) 35(22,1)
Completed 2(1,8) 5(3,2)
Data unavailable 14(13) 0
Number of admissions
First presentation 93(86,1) 106(67,1)
2 or more 15(13,9) 52(32,9)




Where family history data was available, the majority of patients (n = 126; 65%) had no
history of psychiatric or substance use diagnoses; conversely, 17% (n = 32) had a
family history of substance use problems. Fourteen percent of the sample (n = 27) had
a family history of psychiatric diagnosis while 5% (n = 9) had a family history of both.

For 28,1% (n = 72) of patients no data for family history was available.

Where medical history was available, (n = 259) the majority (n = 216; 83%) had no
comorbid conditions and a minority of patients (n = 19; 7%) had a history of
epilepsy/head injury. For 2,6% (n = 7) of patients no data for medical history was

available.

Table 2 presents the substance use of the participants’ pre and post ruling. The total
number of patients using cannabis who were admitted during the study period was 116;
of which 35% (n = 41) used pre-ruling while 65% (n = 75) used post-ruling. Where data
was available for age of onset of cannabis use (n = 76) the majority were between 13-
18 years of age (n = 54; 71%), with 57% pre-ruling (n = 16) and 79% (n = 38) post-
ruling. Overall, just under one third were below the age of 12 (n = 22; 28,9%). When
looking at school-going adolescents with concurrent cannabis use, 51.22% (n = 21) of

participants were in school pre-ruling and 68% (n = 51) post-ruling.

Table 2. Substance Use

Pre-ruling Post-ruling

N =90, (%) N = 152, (%)
Substance use 52 (57.8) 91 (59.9)
Cannabis 41 (45.6) 75 (49.3)
Methamphetamine 20 (22.2) 17 (11.2)
Alcohol 18 (20) 45 (29.6)
Methaqualone 5 (5.6) 5(3.3)
Nicotine 15 (16.7) 37 (24.3)
Other 1(1.1) 5 (3.3)




Cannabis use Pre-ruling Post-ruling
N=41, (%) N =75, (%)

Age of onset, years

12 and below 12(29,3) 10(13,3)

13-18 16(39) 38(50,7)

Data unavailable 13(31,7) 27(36)

Frequency

Daily 12(29,3) 31(41,3)

2-3 x per week 5(12,2) 5 (6,7%)

Weekends 5(12,2) 9(12)

Monthly 1(2,4) 4(5,4)

Once off 2(4,9) 1(1,3)

Data unavailable 16(39) 25(33,3)

Sex

Male 35(85,4) 46(61,3)

Female 6(14,6) 29(38,7)

Data was only available for frequency of cannabis use in 75 patients (see Figure 1).
Overall, the majority used cannabis daily (n = 43; 57%) with forty eight percent (n = 12)
pre-ruling and sixty two percent (n = 31) post-ruling. A minority of patients had

documented urine toxicology results in their folders.



= Daily

= 2-3 times per week
= Weekends

= Monthly

= Once off

Figure 1: Frequency of Cannabis Use Overall

DSM 5 psychiatric diagnoses and stressors

The most frequent psychiatric diagnosis was trauma and stressor-related disorders (n=
130; 48,9%) followed by major depressive disorders (n=105; 39,5%) and psychotic
disorders (n=88; 33,1%). Bipolar disorder was diagnosed in 6% (n=16) and anxiety

disorders in 3% (n=7) of patients.

Fifty percent (n=113) of the sample had experienced family conflict and 27% (n=61)
experienced trauma. Twenty two percent of the sample (n=50) reported no stressors.
Other stressors included bullying, sexual identity, conflict with friends and academic

stress.



Statistical Analyses

Pre-ruling

When comparing psychiatric diagnoses between those who used cannabis and those
who did not, a significantly higher proportion of patients who used cannabis had
psychotic disorder (p < 0.001) and substance use disorder (p = 0.01). There were no
other significant differences (see Table 3). Psychotic disorders (n = 27; 65.9%) were the
most frequent psychiatric diagnosis in cannabis users, whereas, in non-cannabis users,
depressive disorders (n = 20; 40.8%) and trauma and stressor-related disorders (n = 21,

42.9%) were the most common diagnoses.

There were no significant differences between those who used cannabis and those who
did not use it in terms of stressors experienced (see Table 3). In both cannabis users
and non-users, the most frequent stressor experienced was family conflict (51.3% and

48.7%), and the least common stressor experienced was bereavement (11.8% and 7.5).

Post-ruling

When comparing psychiatric diagnoses between those who used cannabis and those
who did not, a significantly higher proportion of patients who used cannabis had
psychotic disorder and substance use disorder (p < 0.001). A significantly higher
proportion of patients who did not use cannabis had depressive disorder (p = 0.013).
Psychotic disorders (n = 36; 48%) and trauma and stressor-related disorders (n = 31;
41.3%) were the most frequent psychiatric diagnoses in cannabis users, whereas, in
non-cannabis users, depressive disorders (n = 40; 51.9%) and trauma and stressor-

related disorders (n = 29; 37.7%) were the most common diagnoses.

A significantly higher proportion of patients who used cannabis post-ruling reported
experiencing trauma (p = 0.013) and family conflict (p = < 0.001). A significantly higher
proportion of patients who did not use cannabis reported experiencing any stressors (p



= 0.005). In both cannabis users and non-users, the most frequent stressor experienced

was family conflict (69.9% and 30.3%), and the least common stressor experienced was

bereavement (17.8% and 11.8%) (see Table 3).

Table 3. Psychiatric diagnoses and stressors in cannabis and non-cannabis

users: pre- and post-ruling admissions

Pre-ruling Test Post-ruling Test
Cannabis use Statistics Cannabis use Statistics
Yes No Yes No
n=41, n =49, p n=75 | n=77, p
(%) (%) (%) (%)
Psychiatric
diagnosis
Psychotic 27 (65.9) | 13 (26.5) | <0.001** | 36(48) | 9(11.7) | <0.001**
disorders
Bipolar 0 3(6.1) 0.248 6 (8) 7(9.1) 0.810
disorders
Depressive 9 (22) 20 (40.8) 0.056 24 (32) 40 0.013*
disorders (51.9)
Anxiety 0 2(4.2) 0.498 1(1.3) 2 (2.6) 1.00
disorders
Trauma and 13 (31.7) | 21 (42.9) 0.277 31 29 0.643
stressor- (41.3) (37.7)
related
disorders
Substance 8 (19.5) 1(2) 0.010* 25 0 < 0.001**
abuse (33.3)
disorders
Other 1(2.4) 3(6.1) 0.623 6 (8) 9 (11.7) 0.446
Pre-ruling Post-ruling
Cannabis use Cannabis use
Yes No Yes No
n =34, n =40, p n=73, n=76, p
(%) (%) (%) (%)
Stressors
Trauma 6 (17.6) 10 (25) 0.444 29 16 0.013*
(39.7) (21.1)
Family 20 (51.3) | 19 (48.7) 0.331 51 23 < 0.001**
Conflict (69.9) (30.3)
Bereavement | 4 (11.8) 3(7.5) 0.696 13 9(11.8) 0.305
(17.8)




Single Parent | 11 (32.4) | 9 (22.5) 0.342 16 19 (25) 0.657
(21.9)
Other 7(20.6) | 5(12.5) 0.347 18 12 0.177
(24.7) (15.8)
None 8 (23.5) 9 (22.5) 0.916 9(12.3) 24 0.005*
(31.6)

Note. 2Fisher’s exact test performed. *p < 0.05. **p < 0.001.

In summary, the majority of admissions were index presentations between the age
range 15-16 years pre- (n = 49; 45,3%) and post- (n = 67; 42,2%) ruling. An increase in
the number of admissions seen post-ruling (n = 158; 59,4%). In addition, the number of
female admissions into the unit increased (n = 91; 57,6%) compared to pre-ruling,
where the majority was male (n = 73; 67,6%). Where family history data was available,
most patients had no history of psychiatric or substance use diagnoses (n = 126; 65%).
Cannabis use was the most commonly used substance in the study, with increased use
seen post-ruling (n=75; 49.3%). The most common frequency of cannabis use reported
was daily use (n = 43; 57%). The most common DSM-5 diagnoses in cannabis users
pre-ruling were psychotic disorders (n = 27; 65.9%)and post-ruling psychotic disorders
(n = 36; 48%) and trauma and stressor-related disorders (n = 31; 41.3%).

Discussion

This study was completed in a single tertiary-level hospital in the Western Cape and
included 266 participants. This study reports a high proportion of school-going
adolescents, with 59.2% of participants in school pre-ruling and 74.7% post-ruling. Of
those school-going adolescents with concurrent cannabis use, 51.22% of participants
were in school pre-ruling and 68% post-ruling. This differed from findings in a non-
clinical study of Western Cape schools in 2011 which showed 23,6% of adolescents

reporting cannabis use.?°

Most of the admissions were index presentations and there was an increase in the
number of adolescents admitted into the unit post-ruling. The possible reasons for
ongoing increases in admission rates may include societal and policy changes in a

growing population.?® The society surrounding adolescents has changed from previous



years in a way that places more demands on them, making coping with those demands
harder than before, eventually leading to seeking psychiatric treatment or being
referred.®#3% In the South African context, societal stressors such as high rates of crime,
violence, poverty and substance abuse are factors resulting in psychiatric morbidity in
children and adolescents.®? It is thought that a redefining of normal adolescent
development has taken place, which was viewed as just behavioural problems to now
being recognized as psychiatric disorders. Another reason for an increased need for
psychiatric inpatient care may be inadequately resourced outpatient and preventive

services in adolescents.?8

The most commonly reported substances used in the study pre-ruling were cannabis,
methamphetamines and alcohol, however, post-ruling it was cannabis, alcohol and
nicotine. This data differs from a 2011 non-clinical study in Western Cape schools which
showed that cannabis was the third most reported substance after tobacco and
alcohol.?° Factors which can account for this difference in findings is that their sample
was in a non-clinical setting. The population in our sample represent adolescents with
psychiatric symptoms that required admission and thus the pattern of substance use
may be different in this population. This is in keeping with a review of illicit drug use in
South Africa, where the estimated cannabis use percentage in otherwise healthy
adolescents was much lower than the rates of cannabis use found in the mentally ill
population.”?” More recent data from The South African Community Epidemiology
Network on Drug Use (SACENDU) update of 2022 which looks at treatment data,
showed that across the majority of sites in South Africa, most people under the age of
20 years reported that cannabis was their primary drug used.® Another contributor could
be increased cannabis use over time in the adolescent population. This was seen in a
Canadian study looking at trends in youth cannabis use across cannabis legalisation.3?
In a cross-sectional analysis, it showed that cannabis ever-use was significantly higher
in the year after legalisation compared to the year in which it took place which indicates
an increase over time.3? The change in substance use trends that was seen in pre- vs
post-ruling is also in keeping with international trends where exception for nicotine and

alcohol, cannabis is the most commonly used drug in young people.! The reasons for



this include the perceived ease of availability together with the perceptions of low risk of

harm in comparison to other substances.!

In our study, both pre- and post-ruling, cannabis was the most reported substance used.
This could be attributed to the fact that poor mental health is associated with substance
use and substance use in adolescence serving as a risk factor for mental illness. In
addition, the prevalence of cannabis use in adolescents with mental iliness is high
globally and in South Africa.” In a local study in Durban, the lifetime use of cannabis
reported in adolescents admitted to a psychiatric unit was 68,1%.2° Our study also
shows a 3,7% increase in adolescents who smoked cannabis when comparing data
pre- and post-ruling, which indicates an increased prevalence of cannabis use. This is in
keeping with the World Drug Report of 2023, which states that the overall estimated
number of annual cannabis users has increased by 21% over the past decade.® The
increase can be explained by the attitudes about cannabis use continuing to move
toward greater acceptance.! In our study, urine toxicology results were not reported on,
due to a minority being documented. Drug testing in adolescents is important, as they
may not be forthcoming and it may be useful when the history is negative in the context

of clinical signs and symptoms suggesting substance use.>*

In a small South African qualitative study looking at the socio-ecological influences of
adolescent cannabis use initiation, the three main areas of influence identified were
personal characteristics, micro and macro level influences. 26 These included curiosity,
negative school climate, peer pressure, parental or sibling cannabis use, poverty,
presence of cannabis in communities, child labour and breakdown in communal

restrictions against cannabis use.?®

There was a gender difference in our study pre- and post-ruling, with 67.6% of
participants being male pre-ruling and 57.7% being female post-ruling. In addition, the
proportion of females using cannabis increased post-ruling. A possible reason for these
differences seen post-ruling is that the gender divide of cannabis use is reducing in
some regions according to the World Drug Report of 2023.5 Despite this difference,
both pre- and post-ruling, the majority of the adolescents who used cannabis were

male. In all 3 South African Youth Risk Behaviour Surveys’, cannabis use was higher in



males than females.?1-23 Of note, in the small qualitative study referred to in the previous
paragraph, all the participants included were male between the ages of 14-19 years.?® A
possible reason why more males are found to use cannabis may be adherence to
dominant male norms or male typicality. This, was found to be associated with higher
rates of substance use and dependence, however, how gender is expressed through
cannabis use is complex and ever-evolving.>? This gender difference was also found in
the 2011 study in Western Cape schools and that of those learners who smoked
cannabis, 14% reported initiation before to age 13. In our study, the age of onset
differed and was 28,9% for ages 12 and below, however, this data was not available for

all study participants.

Regarding DSM-5 diagnoses, findings showed pre- and post-ruling that major
depressive disorders and trauma and stressor-related disorders were the most common
diagnoses in non-cannabis users. This is in keeping with the World Health Organization,
where depression was found to be the most common cause of iliness and disability in
adolescents, with self-harm part of the top 10 causes.® Depression and post-traumatic
stress were found to be common in adolescents from poorer socio-economic
conditions.® The risk of mental illness is increased in environments with poor social
support and particularly in LMICs countries with socio-economic inequalities, like South
Africa. In the South African context, factors which further increase vulnerability to mental

health disorders include exposure to violence, HIV, infection and substance use.6 17

Trauma was experienced as a stressor in cannabis users both pre- and post-ruling.
However, there was a significantly higher proportion of patients who used cannabis
post-ruling that reported experiencing trauma which included physical, verbal, sexual
and neglect. This is in keeping with an association that was found between childhood
abuse and an increased alcohol/drug problem and drug use coping motives in a Cape
Town study of school-going adolescents.® The types of childhood abuse included
emotional, physical and sexual abuse.® The most common stressor found in our study
participants pre- and post-ruling was family conflict in both cannabis and non-cannabis
users. The most significant finding was family conflict in those adolescents who used

cannabis post-ruling. In addition to a higher proportion of patients experiencing trauma



as a stressor post-ruling, there was also a difference seen in our study in psychiatric
diagnoses. Psychotic disorders were found to be the most common diagnosis pre-
ruling, however, post-ruling psychosis and trauma and stressor-related disorders were
most common. A possible explanation for this could be that in the study, the number of
participants that used cannabis post-ruling was increased which resulted in the
difference in findings. In an American study, higher rates of childhood trauma, lifetime
trauma, and major life events were found in cannabis users when compared to non-
users.>” A possible explanation for why trauma-exposed individuals have high rates of
cannabis use may be dysregulation of the endocannabinoid system.>” Another possible
explanation is that the proportion of females using cannabis increased post-ruling.
According to the World drug report of 2018, women who experienced childhood
adversity such as physical neglect, abuse or sexual abuse may use drugs to self-
medicate. In addition, women with substance use disorders are reported to have high

rates of post-traumatic stress disorder.!

There is increasing evidence that shows an association between adolescents who use
cannabis regularly and having more severe and negative outcomes compared to those
that use it during adulthood.?*? In our study, both pre- and post-ruling, a significantly
higher proportion of patients who used cannabis had psychotic disorder and substance
use disorder. Studies of psychosis have shown that certain individuals are more
vulnerable to the effect of cannabis than others.?® These include early age of initiation of
cannabis, increased frequency of use and increased potency of cannabis used.” Where
data was available for the frequency of cannabis use in our study, daily use was
reported in more than half of the participants. Daily use of cannabis, especially high

potency, drives the earlier age of onset of psychosis in cannabis users.?*

Limitations

There were several limitations to this study.

1) This was a retrospective folder review which is reliant on clinical notes which may

be influenced by the interviewer’'s experience and training.



2) Not all patients had a urine toxicology test documented. These were requested in
most adolescents admitted, but tests were not always available due to budget
constraints. This is an important factor as in the majority of cases we were
unable to confirm the substance history with a test. The timing of testing is also
important as if these tests are not done on the day of admission it may result in a
false negative when conducted later. This can influence the reliability and validity
of the study.

3) This study was conducted in a single hospital in the Western Cape with a
relatively small cohort of patients; therefore, generalizability to the greater

adolescent population may be limited.

Recommendations

Adolescents represent a vulnerable population requiring complex interventions. This
study showed an increase in adolescent admissions together with an increase in

adolescents that used cannabis after the 2017 Western Cape High court ruling.

The authors suggest the following recommendations that could help improve the
management of adolescents with comorbid mental illnesses and substance use
presenting for hospital care. These recommendations have been divided into unit

specific, in relation to where the study was conducted, and general recommendations.

The unit specific recommendations include, firstly, the need for an adolescent admission
booklet due to the increasing number of adolescent admissions and the specific clinical
data, of note a detailed substance history, which is relevant to this vulnerable population
to provide comprehensive care. Secondly, urine toxicology testing on admission is
essential, to confirm the substance history with a test, as this may influence diagnoses
and further management. Early detection and intervention of substance use in
adolescents can reduce harm and improve outcomes. Thirdly, due to the increasing
number of adolescents admitted into the unit, having adolescent groups focused on
substance use prevention to increase awareness of the potential harms and promote

mental health. This, however, is limited by the available resources and the unit providing



acute care for other populations including geriatrics patients. The recommendations
above will assist in more accurately identifying the substance use problem faced by
adolescents and thus will allow for the appropriate linkage to care on discharge or
transfer. These recommendations may be applicable to other settings in the province

and nationally.

The general recommendations include the need for dual diagnosis programs for
adolescent patients with mental health and substance use disorders. This would assist
in improving the prognosis and reduce the rates of re-hospitalisation. In resource-
constrained settings, like South Africa, this service would be difficult to establish and
requires strategic planning and budget allocation from the Department of Health. With
cannabis use increasing among youth, strategies and interventions for reducing and
preventing cannabis use is important in this group to reduce the health risks and
disease burden. This would include health promotion and education programmes

targeted at all adolescents.

Conclusion

This study examined the clinical profile of adolescents admitted to a tertiary psychiatric
unit in Western Cape before and after the 2017 high court ruling to better understand
the prevalence of use of cannabis, sequela of use, factors influencing use and
protective factors. This study demonstrates that adolescents remain a vulnerable
population to the effects of cannabis with the increasing prevalence of cannabis use in
adolescents admitted with mental illness. This study was limited by being in a single
hospital, however, it highlighted the need for ongoing research in adolescents regarding
their mental health burden and substance use, especially cannabis within the South
African context in the light of the changing legislation. Additionally, this emphasizes the
need for more focused adolescent interventions and services and the need for

legislation aimed at protecting vulnerable individuals like adolescents.
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DAVIS J
Introduction

[1]  In a constitutional democracy such as South Africa, 2 critical task which
confronts courts is to demarcate the border betwean the terrain in which disputes lie

in the province of the courls and those contraversies which are better located on a



terrain belonging to the legislature and/or the executive. This problem is
exacerbated by virtue of tha fact that law inevitably underpins both the conduct of
individual eitizens and of the State. All fonms of human intsraction, either between
individuals or betwesn individuals in the State, are sourced in a law which pemnits,
prohlbits or circumscribes the relevant conduct whether the latter be positive or

negative. See in particular W N Hohfield Fundamental L egal Conceptions {1 823).

[21  This case focuses upon this precise question; namely the extent to which
laws that prohibil the use of cannabis and tha possession, purchase of cultivation
thereof for personal consumption exclusively are valid. The laws which are the
subject of this dispute regulate the conduct of cannabis consumption even In the
privacy of a hame. This case thus asks whather the invalidity of the relevant
legislative framework in terms of which these prohibitions are couched should be

determined by courls or left for further legislative and/for executive consideration,

[3] The relief which is sought is not particularly easy to divine becauss the
application brought before this Court has been made by individual applicants,
whose application and papers reveal a lack of legal preciglon particularly in the
framing of the relief sought. Initially Mr Acton brought an action, Mr Prince
launched an application. Eventually the action brought by Mr Acton was

consolidated with Mr Princa’s application.

[4]  Determined in the mosl coherent possibia light, the dispute in terms of the

relisf sought can be divided into three categories, namely:

a} The appiicants seek a declaration that the legislative provision against the
use of cannabis and the possession, purchase and cultivation of cannabis for

personal or communal consumption is invalid. Accordingly the Ffallowing



provisions are impugned: 5s 4 (b} and 5 (bj of the Drugs and Drug Trafficking
Act 140 of 1892 (“the Drugs Act’) read with part 3 of Schedule 2 to the Drugs
Act insofar as it relates ta "simple possession, cultivation, transporation and
distribulion of cannabis for personal communal consumplion”; s 22 A (10} of
the Medicines and Related Substances Contml Act 101 of 1965 (“the
Medicines Act”) read with Schedule B (which should actually be Schedule 7)
of the Medicines Act insofar as it relates to consumption of cannabis and; the
legislative provision against the possession and use of cannabis hy adults,
Mr Actan also seeks a right ta use cannabis for vatious other purposes

Including medicinal, aconomic, transportation and trade.

| should note that this prayer is framed in somewhat general terms, particularly
in Mr Acton's particulars of claim which do not refer to any particular statutory
provision. However the leglslative target of applicants is clear from the papers,

particularly Mr Prince's notice of motion.

b) Applicants seek a declaration of invalidity of the following provision,
references to cannabis in s 21 af the Drugs Act which contains presumptions

relating ta the dealing in cannabis.'

! This section pravides as fokows:
(13 If inthe progecution of any person for Bn offence refsrred to-
{3} in secben 13 (f) It Is proved thet the sccused-

(i was found In passession of daggs exceeding 115 grams:

(i) was found in passession in of on any schoal grounds or within 2 distanca of 100
mebes fram tha econfines of such school greunds of any dangerous depsndanca-
producing substance, er

{iiy was found in possession of any undesiratle dependence-praducing substance.
Other than dagga.

It shell be presumed, until the contrary is proved, that tha accused deak in such dagya

or substance;

{k) in section 13(f} it Is proved-

(i) that dagga plants of the existence of which plants the accused was aware or cold
resacnable be expected Io have been aware, ware found on @ particuiar day of
cullivated fand; and



It should be noted thal s 21 (1) {a} (i} of the Drugs Act has been deckared
unconstilutional. See § v Bhulvani, S v Gwadise 1996 (1) SA 388 (CC).
Applicants also seek a declaration of invalidity of 3 40{1){h) of the Criminal
Frocedure Act 51 of (1877) ("the CPA") insofar as the latter refers to cannabis.
Section 40 (1) {h) of the CPA empowers a peace officer without a warrant ia
arrest any person who is reasanably suspected of having committed an offence
under any law and gaveming the making, supply, possession or conveyance of

cannabis.

¢) The applicants seek relief that, in the event that a deciaration of invalidity Is
suspended, this court should make an order which wauld operate during the
perlod of suspension preventing the amest, detention and prosecution for use
of. possession, cultivation and the transportation of small amounts of
cannabis intended for personal use and a stay of all pending prosecutions
and release from custody of parsons whe are in detention pursuant to such

proceedings.

fa) that the accused was an the particular day the swner ocaupisr, mansager or person
in charge of the said land.
it shall be presumed, untll the conlrary Is praved, (hat the sccused dealt in such dagga
plants;
et in section 1Xe) or (f) it is proved that the accuzed conveyed any drug, it shall be
prasumed, until {he confrary is proved, that the accusad dealt in 2uch drug
[sechan 2141)(¢) was declared to be inconsistent with the Inladm Constitulion and,
accondingly, of no force and effect — BN R585 in GG 21268 of 15 June 2090]
(d) insectan 13ie) or tf) it is proved-
(i} that any drug was found on or in any animal. vahlcle, vesesl or aircreft; and
(i) that lhe acrused was on or in charge of, or that ha accampaniad, sny such
animal, vehigle vessel or aircraR,
It shall be presumed, until the contrary is proved, that the accusaed dealt in 2uch drug.”



The chronology of this application

[5] Before proceeding to examine the key provisions which applicants seek to
have declared invalld, it is neceseary to outline the manner in which these
proceedings before this court were conducted. When this matter was [nitially
brought before this Courl, only lhe individual applicants appeared against an
expedenced legal team representing respondents. As indicated, the relief as
sought by applicants wae couched in imprecise ferms. The papers, as filed, made
it even more diffleuit for this court, without a comprehensive Iegal debate from the

competing parties to delermine an issue of considerable social importance.

[6] It was apparent that, were the Court lo be placed in the position to evaluate
all of the arguments both In favsur and against the relief sought as | have set it out,
further assistance was required. For this reason, the chairperson of the Cape Bar
Council was contacted by this Court with a request that member(s) of the Bar act as
amicus curiae in this matter ta ensure that independent bul cormprehensive legal
analysis might be provided to ensure that the dispute could be fairly and fully
venfilated before this Court. In addition, Professor Mark Shaw of the Centre of
Criminology, Faculty of Law, University of Cape Town was contacted ta provide an
expert repart, given that a considerable amount of the documentation filed by
applicants praved ta be of very little assistance in the determinatian of this case. |
shall return later in thig Judgment to the legal admissibility of this evidence. Suffice
to say at this slage thal much of the voluminous decumentafion provided, in

particular by Mr Acton, proved of little value to the determination of this application.

[7]  Professar Shaw and his cclleagues filed an affidavit, to which | shall refer

presently. A further opportunity was then given o respondents to file further



expert reports that they deemed necessary In order to respand to Professor Shaw
etal. This was also designed to provide them with an apgortunity to address what
tha amicus curiae contended were shartcomings in their expert avidence.
Respondents filed further affidavits the cantents of which were praduced, | shall
refer presently. It was on this basls that the case was finally argued before this

Court.

(8]  The Court should record its considerable debt of gratilude to Mr Roux, Mr
Paschke and Ms Foster who appeared as amici curiae at the request 1o the Court
and whose meliculous research and argument proved to be sxtremely helpful,
Simllarty, this Court ts indehted to Professor Mark Shaw, Dr Simon Howell, Dr

Andrew Faull and Anine Krlegler whe by way of an affidavit produced a report for

this Court entitied "Balancing Harms in Cannabis policy for South Africa”.

The legislative framowork
[81  The key sectlons which are the subject of this dispute are sections 4 {b) and
4 (b) of the Drugs Act and s 22A of the Medicines Act. Section 4 (b) of the Drugs
Act pravides thus:
Ng parson shall use ar hava in his possession ...
{b) any dangerous dependence-producing substance or any undesirable
dependence-producing substancs,
unless.-

() he is a patient who has acquired or bought any such substance-



(i)

(i)

{iv)

(as} from a medical practitionar, dentist or practitioner acting in his
professionsl capacity and i accordance with the requirements of the
Medicines Act or any requlation made therainder; or

{bb)  from a phamnagist in ems of an oral instruction or a prescription in
wiriting of such medical practitionsr, deniist or practitioner.

and uses that subslance for medicinal purposes under the cars or treatment

of tha said medleal practitioner, dentist or practiionar;

he has acquired er bought any such substance far medielnal purpasas-

(aa) from a medical prackilioner, vetarinarian. dentist or praclitionar acling
in his prafessional capacity and in accordance with 1hs reguirements
of the Medicines Act or any regulation made tharsuncler:

(bb}  fram a pharmacists in terms of an oral instruction or a presciption in
writing of such medical praciitloner, wveterinaran, dentist or
practitioner; or

{ce} from a velerinary assislant or a velerinary nurse in fems of a
prescrplion [ writing of such veterinarian,

with the intent to administar that suhstance o a patient or animal under the

care or treatment of the said medical praclitioner, velerinarian, dentist ar

practitionar,

he ia the Director-Ganeral: Welfare who has acquired ¢r bought any such

substance in accordance with the requirement of the Medicines Act or any

regulation made thereundar,;

he, she or it is a patient, medical practitoner, vetefinarian, dentist,

praclitioner, nurse, midwife, nursing aesistant, pharmacist, vetarnary

aeslstant, veterinary nurse, manufaciurer of, or wholesale dealer in,
phammacautical preducls, Importer or exporisr, or any other person
contemplaled in the Medicines Act or any regulation made theraunder. who

or which has acquired, bought, imported, cultivated. callected or



manufaciured, or uses or is in possession of, of intends to administer, suppty,
sell, iransmit or export any such substance in accordance with the
requirements or conditions of the said Act or regulation, of any permit issued
to him, har ar it under he $aid Acl or regulation;

{v) he is an employee of a pharmacist, manufacturer of, or wholesale dealer in,
pharmaceutical products, imported or exported wha has acguired, boughl,
lmported, cultivated, callected or manufactured, or uses of is in pessession
of, ar intends to supply, sell. Iransmil or export any such substance in tha
caursd of his employment and in accordance with the reguirements or
conditions of the Medicinas Act or any regulation made theraunder, or any
permit issued to such pharmaclsts. manufacturer of, or wholesale dealer in,
pharmaceutical produsts, importer or sxporter under the said Act or
regulation, or

{vi)  he has otherwise come Into possession of any such substance in a lawful

manner,

Section 5 (b} provides as follows:
No person shall deal in ...
{b) any dangerous depsndence-producing substance or any undesirable
dependence-producing substance,
unless-
iy he has acquired or bought any such subistance for medicinal purposes-
(2a} from a3 medical practitioner, veterinaran, denlist or praclilioner
acting In his professional capacity and in accordance with the
requirements of the Medicines Act or any regulation made

ihergunder;



(i)

{iii}

{iv)
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{bb] from a pharmacigt in berms of an oral instruction or a prascriplion in
writing of sweh medical practitioner. velerinarlan, d2antist or
practitioner; or

{cc) from a veterinary assistant ar veterinary nurse in temms of a
prescription in writing of such vetarinanan,

and administers fhat substance to a patient ar animal under the care or
treatrant of the said medicel pracutioner, veterinarian, dentist or practtioner;
he is lhe Director-General: Welfare who acquires, buys or sslls any such
substance in accordance with the requirements of the Medicines Act or any
regulation mads thareundar,
ha, she or il is @ medical practitioner, veterinanan, dentist, praclitioner, nurse,
midwifz, nursing assistant, phammacist, veterinary assistant, vetarinary nurse,
manufacturer of, or wholesale dealer in, pharmaceutical praducts, importer
or exporier, or any other person contemplated in the Madicings Act or any
regulation made thereunder, who or which prescribes, administers, aceuires,
buys, tranships, imports, cultivatas, collects, manufactures, supplies, sells,
ransmils or exports any such subslance in accordance wdlh the
requirements or conditions of tha said Act or regulation, or any permit issued
ta him, her or it under the said Act or regulation; or

he Is an employee of 8 phammacists, manufacturer of, or wholezale dealerin,

phamacautical products, importer or axpertar wha acquires, buys, tranships,

Imports, cultlvales. collects, manufactures, supplies, sells, transmits or

exporls any such substance in the course of his employment and in

accordance with tha requiremante or condiions of {he Medicines Act or any
reguladion made thereunder, or any pemlt |ssued to such phammacists,
manufacturer of, ar wholesale dealer in, phammaceutical praducts, impaorter

or aypartar under the said Act ar Regulation.”
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[10] Canpabis is listed under Schedule 7 of the Medicines Control Council:
Schedules.  Section 22 A (8} (&) {i) of the Medicines Acl prohibils the acquisition,
use, possession, manufacture or supply of cannahis, Subsection (10) provides an
overriding prohibition on the sale or adminislration of cannabis other than for

medicinal business.

The applicants causs of actien

[11] Reflective of the imprecision of applicants’ papers, to which | have already
made reference, applicants invoked a verltable constitutional laundry list to argue
that the criminal prohibition of the use and passession of cannabis in their own
homes and “properly designated places” was unconstitutional. In particular. they
contended that, pursuant to the impugned legislation, fundamental rights such as
equality dignity and freedomn of religion wers breached. However, the core of this
case and thus the main challenge against the leglslation, to which | have made
reference, is to locate in the right to privacy. A further argument by applicanis was
then raised that the dislinction between cannabis and other harmiful substances,
such as alcohol and tobacco is imational and hence the limitation of the right to
privacy was unjustifiable in terms of 8 36{1) of the Republic of South Africa
Constilution Act 108 of 1886 {“the Conslitution™). So much is clear from the

founding sffidavit depased to by Mr Prince (the first applicant).
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The guestion of res judicata: in limine argument

[12) Before dealing with the merlte of this applicalion, respondents raised the
doctrine of res judicatz in that the iesues which emerges in the present case had
previously been disposed of by the Constitutional Court in Prince v The President
Cape Jaw Sociely and others 2002 (2) SA 794 (CC) (refered to in this dispute as
Prince 2). In Prince 2, one of the present applicants, Prince, challanged the
canstitutionality of secliona 4(a) and 4(h) of the Drugs Act together with & 22 A of
the Medicines Act. He contended thal Lhey were in conflict with the Constilution, in
particular that these provisions infringed, inter alia, his right to religious freedom

contained in & 15 (1) of the Canstitution.

{13] In Prince 2, argument was directed against the impugned provisions as
being overbroad in thal they prohibited the use of cannabis for all persons,
regardisss of the purpose of the use of cannabis. The inclusion of Rastafari,
according to Prince, was unjustifiable in that the prohibition extended its scope to
the possession or use which was required by members of lhe Rastasfari, as part of
their religious practice. In the majority judgment, penned by Chaskalson CJ,
Ackermann and Kriegler JJ, it was accepted that the legislation criminalising the
use and possession of cannahis limited the religious rights of Rastafari under the
Constiution and that what had to be decided was whether the limitation was
juslifiable in terms of s 36 of the Constitution {para 111). Significantly, in Prince 2
the applicant did not dispute that the lagislation prohibiting the possessian and use
of capnahis by the general public served a legitimate government purpose.
According 1o the majority 'he accepts that it does, but conlends that his rellglon requires

him to use cannabis and that out of respect for the religious rights of himself and olher
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Rastafari, the legislation ougtt to have made an exceptlon in their favour permilting such

use fer raligious purpases.’ (para 113)

(4]

[15]

The majority then went an to note:

‘The unchallenged general prohibition in the dispuled legislation apainst the
passession or use of hammful drugs is directed in lhe first instance 1o cutting off the
Supply of such drugs to polential users, JL seeks to address the ham caused by the
drug problem by denying all possession of prohibited substances (other than for
medical and research purposes) end not by seeking (o penalise only the harmful
use of such substances. This facilitates the snforcament of the legislation ... The
Stata was not called upon to justify his melhed of conlralling the use of harmful
drugs. The valldity of the general prahibitian against both uge and pogsession was
accepted.  The case the State was called upon to meet in this case was that In
addition to the medical and research exemptions contained in the Ilegislation
provisions should also have been made for the use of cannabis for religious

purposes by members of the Rastafari religion.” (para 118-117)

In deciding Prince 2, the majority placed considerable emphasis on the

difficulty confronting a litigant in seeking to be exempted for religious reasans from

the provisions of a criminal law of general application, {para 129). In the view of

the majarity;

‘There is no objective waay in which a law enforcement official could distinguish
belween the use of cannabis far religious purposes and the usa of cannaiis for
recreation. It would be even more difficult, if not impossible, to distinguish
objactively batwaan the possession of cannpabis for (he ong or the other of the

above purposes. Nor is there any objective way in which a law enforcement official
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could detarmine whelher & person found in poseession of cannabis who says |hat

its passessed for religious purposes is genuine or not.' (para 130)

[18] Accordingly, the majority faund that the granting of a limited exemption for
the non-invasive religlous use of cannabis, even under the control of a Rastafarian
priest, was not a competent remedy on the evidence placed befors the court (para

142). On thig basis the majority dismissed the appeal.

[17] Significantly, in his minarity judgment, Ngcobo J (as he then was), supported
by three other judges which rasulted in a 5:4 split In the Court, set out the terms
under which he found the relevant legislalion lo be inconsistent with the
Conslitution because of its extenslve prahibition of the use and possession of
cannabis by Rastafari adherents for bona fide religious purposes.
| zccept thal the geal of the impugned provisions is o prevent the abuse of
dependent — producing drugs and trafficking in those drugs. | alsq accaplthat Itk a
legitimate goal. The question Is whether the means to employ lhat geal are
reasenable. (N my view, they are not. The fundamental reasen why they are not is
because they are avarbroad, They are oslensibly aimed at the use of dependence-
praducing crugs that are inherently hanmful and trafficking In those drugs. But they
are unreasonable in that they aiso larget uses that have not been shown to pose g
risk of hamm or to be incapable of belng subjectad to strict regulation and controt,
The nel they cast is so wide that uses that pose no risk of hamm and that can
effactively be regulated and subjected to govemment control lika othar dangerous

drugs ara hit by the prohibition.” {para 81)

[18] From this description cf the judgments in Prince 2 it is clear that the
Constitutional Court did not consider whether any prohibition as contained in ss 4

and 5 of the Drugs Act infringsd the right to privacy. The case turned on a limited
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question, namsly an application for a limited exemption for meligious reasons from
the provisions of a ariminal law of general application.  As indicatad, the majority
faund that the limitation of the right to religious freedom was justifiable because R
would be impractical to adminisler a religious exemption without fundamentally
undermining the general prohibition against possession. By contrast, the minority
were of the view that a religious exemption could ba granted without undemnining
the purpose of the prehibition. Indeed Ngcobo J mede the limited scope of the
dispute before the Court clear when he wrots:
‘It is impariant ta emphasise what this case is not abaut but what it is about. This
case is nol concermad with a broad challengs to the constilutionality of the
prohibition on the use or posgession of cannabis.’ (para 31)
Ngcobo J went on to say:

‘In this Gourt, as in 1he Counts below, this case was approachad from the fooling
that the prohibition conlalned in the impugned provigions servad a legitimate
government interest. Indeed there was no suggeslion either In the papers or in
argument that the objective pursued by the prohibition was not laudabla. The
constingtional complaint before us is that the prohibition is censtitutionally bad
because it is overbroad. To put it differently, the complaint is that the legilimate
govemmant purpose served by the prohibition could be achieved by less restrictive

maans. | Is that campliant, and it alone that we are called upon 1o cansider.’ (para

25} {my emphasis)

[19] The same approach was adopted in the majority judgment to the scope of
the dispuie:
'"The primary issue in he appeal to this court was whether the SCA was correct in
halding that the legislation was not inconsistent with the Conslituion. In the SCA

and agam in Lhis Court the challenge to the lepislation was nat against the
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criminatisation of the passassion and use of ¢annabis. [t was a limited one, namely
whether the fajlure to provide an exemption in respect of tha use of cannabis for
religious purpose by Raetafari imfnnged their religious rights under the Canstitution.”

Para 94

[20] Fraom these passages, il is clear that the doctrine of ros judicata does not
apply, in that Prince 2 did not decide the dispute presently before this courl Itis
fair to say that this dispule requires the court to deatl precigely with that which was
not an issue in Prince 2. To the extent that there is any daubt, Mr Prince in his
founding affidavit brings clarity thereto by defining the issue before this Court as
fallows;

‘The substanliva questions In this matter are 10 what extent and m what way
government may dictale, regulate ar proscribe conduct considerad to be harmful as
well as what |5 the threshold the harm musl cross in order for govemment to
intervene. Can govemment legitimataly dictate what peopke eat. drink or smoke in
the confines aof their awn homes or in propedy designated places?  Privacy
concarns dictale and our constitulion recognises that there should be an area of

autonomy that precludas outsider inlervention.’

It appears to me that this was 1he core of the case braught befare this court, that is,
whether the infringement of the right to privacy caused by the impugned leglslation
can be jusiified in terms of s 38 of the Constitution. Curiously in the light of the in
fimine challenge, in respondents’ heads of argument applicants' case is
summarised and described as ‘a broader conslitutional challenge to that confrontad the
Constitutional Court in Prince 2°.  Mention is made of the applicanls’ altack that the
current prehibition against cannabis violales the equality rights in terms of 5 9 (2} of

the Congtituticn in thal cannabis users are ireated differently in law from the users



17

of alcohul, tobacco and other foods substances. Further, it is contended that the
applicants, particularly Mr Acton, claimed that they have medical rights to use
cannabis and that cannabis is not only hamful but may be medically keneficial. It I
aleo suggested that the case involves the argument that the prohibition Impinges
upon the rights to dignity, equality and freedom of cannshis user.  Mention is made
of the breach of tha right of privaey, but only briefly which was unfortunate as it is
this latter right, on the basis of Mr Prince's affidavit, which is central ko his case. |t

is to that right that | must naw tum.

The right to privacy

[21] Section 14 of the Constitution guarantees a right to privacy. In Bemstein and

others v Bester and others NNO 18986 {2) SA 751 {CC) Ackermann J said:
‘It sgems to be a sensible approach to say that the scope of a person's privacy
extends a fortior only to these aspects in regard ia which a legitimata expectation of
privacy can he harboured.” {(para 75)

Ackerman J went on to say:
‘A very high laval of protectian is glven to the individual’s intimale persenal sphere
of e and the maintenance of its basic preconditions and there i a final
untouchable sphere of human freedom that is bayond interference from any public
autharity. 8a much so that, in ragard to this most intimale core of privacy, no
justiiable limitation thereaf can take place. But this most intimate core is namowly
construed. This invialable core is left behind onca an individual enlers into
relatlanships with persons outside this closest intimate sphere; the individuals'
aclivities then acquire a soasl dimension and the right of privacy in this contaxl

becomes sublect to limitation.' (para 77)
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{22} It has become established law, insofar as privacy is concerned, that this right
becomes more powerful and deserving of grealer prolection the more intimate the
personal sphere of the life of a human being which comes into legal play. See, for
example, Investigating Directorale; Serious Econamic Qffenises and others v
Hyundai Mator Distributors (Ply} Ltd and athers in Re: Hyundai Motor Distributors

{(Pty) Limited and others v Smit NO and others 2001 (1) SA 545 (CC) at para 183.

[23] There is a connection between an individual's right to privacy and the right ta
dignity which is pratected in ferms of s 10 of the Canstitution, As the court noted in
Teddy Bear Cfinic for Abused Children and Anpiher v Minister of Justice and
Constitutional Development and another 2014 {2} SA 188 (CC) at para 64: 'Privacy
fasters human dignity insefar as It la premised on and protects an indrddual's entitiemant ta
a "sphare of private intimacy and autonomy®.' [t followe from the animating idea of
privacy that a right to make inlimate decisions and to have one's personal
autonomy protected is central to individual identity who is entitled to make decisions
abaut these concerns withaut undue interference from the State. Indeed in Case v
Minister of Safeiy and Security 1996 (3) SA 617 (CC) at para 91 Didoott J, in a case
dealing with the question of the prohibition of the possession of pomography, went
5o far as to say:

‘What erolic material | may choose to keep within the privacy of my home, and only

for my parsonal use {here, is nobody’s business but mine. It is certainly not the

business of society or the State’

[24] There is also a link between privacy and the right to freedom. Further,
privacy fosters and encourages the moral autonemy of citizens which is a central
requirement of gavernance in a democracy. See D Solove Understanding Privacy

{2008}
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[25] The guestion which has to he asked in this case is whelher the legislative
framework, as | have outlined it. places limitations on this right to privacy. As noled
eatller, in Prince 2 the Constitutional Court unanimously held hat the impugned
legistation limits the right of Rastatari to freedom of religion.  So much was not in
dispule between the majority and the minority judgmants, If privacy, cansidered to
be analysed as a continuum of righte which starts with an inviolakle inner core
moving from the private to the public mealm where privacy is only remotely
implicated by interference, it must follow that those whao wish to panake of a small
guantity of cannabis in the intimacy of thelr home do exercise a right to autoncmy
which, without clear justification, does not merit interference from the outside
community or the State. The importance of the private domain of ordinary cilizens
was emphasised most recently in Minister of Police and others v Kutyjana 2016 (9}

BCLR 1237 (CC) at para 18.

[26] A similar conclusion must follow therefore with regard to the cultivation of a
plant in the garden of ona's home, if the planl was to be used exclusively for
personal consumptlon. The adjective "'small’ is of course difficult to define but is
used to cannaote that the quantity must be exclusively for personal consumption.
When 'quanlity’ is defined in legielation, the definiion would need to pass

constitutional muster in terms of a justifiable limitation of the right.

[27) | should again emphasise that this particular right and the breach Lhereof in
the present circumstances was not contested in the written submisafons of
respondents and received a very tepid treatment, at best, during aral argument.
For these reasons therefore, the present dispute must ultimately be determined in

temns of tha justification far the limitation of privacy as advanced by respondents.



The limitation question
[28] Itis trite ta remark that any right guaranieed Chapter 2 of the Constitution
may be limiked by a law of general application, to the extent that the limitation is
reasonable and justifiable in an open and demacratic sociely based on human
dignity, equality and freedom, taking into account a series of factors which are set
outin $ 36 (1) of the Constitution. Thus:
‘The rights in the Bill of Rights may be limiled only in terms of law of general
appheation to the extent thal the limitation is reasonable and justifiable in en open
and demacratic sociely based on human dignity, equality and freedom, taking inlo
account all relevant factors including:
(2) the nature of the right;
() the importance of the purpose of the limitation;
{c) tha nature and exiert of the limitation;
(d} the relation betwaan the limitation and s purpose: &nd

{e) less rastrictive means 1o achieve the purpoze.’

[28] As this case turns on the determination of the factors set out in s 36 (1). the
burden of justification now rests upon the State. As the Constitutional Court held in
Moise v Grealer Germision Transitional Lacal Councif: Minister of Justics and
Consiitutional Development fntervening 2001 {(4) S4 491 (CC) at para 19:
‘It i 2130 no longer doubted thal, once a limitation has been found to exist , the
burden of justification under s 36{1) rasts an the parly asserting that Lhe limitation is
saved by the applicatien of the previsions of Lhe sechon.  The weighing up exercisa
iz ulimately concerned with the praportional assessment of compeling intarests but,
to the extent that jusfification rests on factual and/ar pelicy cansiderations, the party
cantending for justification musl put such materal before the court. ... If the

gevernment wishes to defend the parficular enactment, il then has lha oppartunily —
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indeed an obligalion — to do g0. The ohligation includes not anly the submission of
legal argument but the placing before court of the requisite faciual materal and
pdlicy considerations. Therefare, although the burden of justification under s 36 Is
no ordinary pnus, failure by government {o submit such data and argument may In
appropriate cases tip the scales againsl it and resul in the invalidation af the

challenged enacment.’

[30] A further introductory remark before conducting the limitation analysis is
approgriate. The limitalion analysls shauld be conducted through the prism of a
court's reading of the animating nomative framewark in terms of which Chapter 2
of the Constitufion is to be located. In short, the pmovisions of Chapter 2 must be
interpreted in the light of valugs which underlie an open and democratic sociely
based on human dignity, equality and freedom. It follows that the rights contained
in Chapter 2 were not designed to protect certain forms of behaviour which do nat
merit constitutional protection, Therefare there I8 a need to consider, at the first
stage of the analysls, whether the relevant behaviour merits constitutional
protection ar, expressed differently whether what the court is dealing with is a
genuine and seriaus violation of a constitutional right protected in Chapter 2. Once
it is established ihat the infringement of a right is of se serious a nature lhat it is
deserving of consiitutional protectlon, a rigorous and careful process must be
undertaken with respect to the justificatian far the impaiment. See for a general
discussion, Woolman et al Constitutional Law of South Africa (2™ ed) at Chapter 24

ga well aa Halton Cheadle in Cheadle et al South African Conslitutional Law: Lhe Bill

of Rights {looseleaf) at Chapter 30.
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[31] For reasons already articulated, the right in issue in this case, namely
privacy not anly passes the threshald test but is clearly deserving of consiitutional

protection, absent a clear justification to the contrary.

Importance of the purpoae of the limitation
[32] The State is required under this heading lo show that there is a substantial
State interest which justifies the limitation. See Magajane v Chaipersan Nordfuwest
Gamhbitng Board 2006 {5) SA 250 (C) para 85. The history of cannabis (dagga)
provides a significant context for this analysis. The use of cannabis was made
illegal in 1928 prior thereto it had been traditionally used and indeed for ¢enturies
prior to the entry of eriminzl law. See King in Grocait Mai 10 June 2011 and more
generally Hazel Crompton: Dagga a Short History (2015). Even in a standard
crirminal text book written by Professor fonathan Burchell Principles of Criminaf Law
(4™ ed) at 797 the following appears:
‘Sauth African substance abuse legislation volves an absolute prohibition on
dealing in or passessing ‘dagga” (Canrabis sativa) {which has baen widely
cultivated for centuries in this country and used net enly for recreational purposes
but alsa as a folk medicine} cocalne, herain and the like; a partial prohibition
(through a licensing system) on the sale and consumplion of intexicating liguors
conlaining acohol, and a prohlbltlon on the smoklng and aale of Iobacco (which

conlains nicetine).

{33] Much of this history is replete with the racism which has saturated South
African society for more than threa centuries, ag is evidenced in the judgment of
Marais et al JJ in S v Nkaosi and others 1972 (2) SA 753 {T) at 762 A-B in which the

following was said:
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(1) it is also ratavani ta consider Ihe fraditions and attltude of different groups of lhe
population towards tha uge of a drug such as dagga;(2) it is general knowledpe that
some sections of the Bantu population have been accustomed for hundreds ¢f
yaars to |lhe vse of daggs, bolh a3 an intoxicant and in the belief that It has
medicinal properties, and do not regard it with the same moral repugnance as do
ather sectlons of the population, Thus, in the standand work, Walt and Breyer-
Brandwijk, The Medicinal and Peisanous Flants of Sautit Africa, at p.35, one reads:
"Cannabis satlva 1, Cannabis indica, Indian hemp. hemp, hashish. ganjah,
dagga, Xhosa umya, Suto matakwang, matckwane, matekwane, mmoana,
i3 smoked as an intoxicant among South African natives. Tha Fingaas use
the leavas as a snake-blte remedy, and the Xhosas as parl of the treatment
of hols In harses. The 'ail’ from a dagga pipa has been used by Europsan
‘'cancer curars' as an extemal application. In Soulherm Rhadesia, natives
use the plant, ameng others, as a remady for malaria, blackwater fever,
Blood-polsoning, anthrax and dysentery, and as a ‘war medicing'. The
Sutos adminigter tha groundup s2eds with bread or mealiepap ta chilgren
during weaning. Suto women amoke cannabis ta stupefy thamselvas during
childbirth...”
In making thege ohservalions, we do not, of course, intend ta minimise he fact thal

the use of dagga is a great social evil in South Africa.”

[34] This brief recourse to history Is reflective of the manifestly impermissible
racist and moralistic justificalions used for the criminalisation of cannabis a century
agoe and should caution that the State must provide clear and plausible evidence
tailored to the conlemparary cantext to justify an infringement or an important right,

ksing the righl of privacy viewed in 1erns of autonomous acts in one’s home. The
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private maral views of a2 section of a community surely do not qualify as a legitimate

justification in terms of s 36 of the Conslitution deallng with the right ta privacy.

The evidence of the State

[A5]1 Much of the justifisation offered by the Stale lurned on an affidavit deposed

to by Dr Gouwvs, @ pharmacist and a registrar of medicines who has served in

varlous positions related to the control and regulation of medicine. In her affidavil,

she states that:
‘Cannabis contains over 400 compounds, including over €0 cannabinoids. The
most potent of which is delta-R-{etrahydracapnabindl (THC), a psychoaclive
constituent. The cannabincids have addictive synergistic or antaganistic effects
with THC and may modify its actions. The non-cannabinoid constituants are
aszodatad with similar harms as tabacco when smoked. The conmtent of THC is
altered by the geographleal area In whleh It 18 grown, although hydroponics are also

used toincrease the THC levels.'

[3E] Dr Gouws conlends thal there are acute effects caused by cannabis, which
include neurological effects on driving due to the kowering of cognitive skills. effects
on the respiratory system and cardiovascular effects. In summary, Br Gouws
testified that the use of cannabis has harmful effects especially on the brain and
body, |t is @ hallucinogen and causes a state of extreme relaxation or hyper
activeness, depending on the user. Its harmnful efiects are also evident in, inter alia,

pregnancy and learning.

[37] Dr Gouws also asserled that cannabis use in pregnancy may harm the

foetus and further that chronic heavy cannabis smoking was associated with
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increased symptoms of chranic bronchitis and that long terms cannabls smoking
may increase the risk of respiratory cancer. Although she claims na direct
knowledge of these risks, nor that she was an expert qualified to exprees an cpinion
on thesa allaged adverse effects of cannabis smoking, she states: ‘a major factor to
be considered is that cannabis is often used with other harmtul drugs; consequenty it is
oflen difficult to ascartain whether cannabig s the solltary ¢ause is the disaass that afflicts

usas',

[38] In her affidavit she alsa referred to certain studies which she alleges have
found that cannabis abuse increases the risk of developing of schizophrenla,
Significantly no further medical evidence by an approprlately qualified medical
gxpart such as a psychiatrist was placed before the Court. As Lhe amici pointed out,

by contrast in Prince 2 the Stale filed an affidavit by a psychiatrist, Prefessor Zabow.

[39] Dr Gouws concludes:

‘Prevanlion of cannabis abuse fherefare remains a necessity and a public health prierity.
This will conlribute to achieving broad health and soclal beneflis (hrough the concurrent
mplementatlan of evidence-based prevantion and treatment shrategies to effectively reduce

use, abuse an addiciion.'

[40] The State also filed an affidavit by Captain Johan Smil, whe deposed lhereto
on behalf of the South African Polica Service, putfining his experience in the South
African Marcotic Bureau and Qrganised Crime Unil in which he had served for more
than 20 years. He noted that gangs and drug dealers deal in a variety of drugs, not
only in cannabis. Accordingly, police records show that many drug uses commit
crimes such as robbery, including ammed robbery, housebreaking, robbery of

business premises, assault and even murder in arder to fund their drug addiction.
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Further, many cases of damestic violence are relaled to drug use. In his view, the
legalisation of drug use such as cannabis would nat lead to a reductien of viclent

crimes as suggested by Professor Shaw st al.

[41] As { noted earlier in this judgment, following the report by Professor Shaw et
al, the State filed further affidavits, one by Mr William Hofmeyr, Deputy Director of
National Prosecutions, another supplementary affidavit by Captain Smif and a
further affidavit by Dr Lochandra Naidoo. As Mr Hofmeyr's affidavit deals
exlensively with the approach by the fifth respondent to the prosecution of persons
who cantravene the Drugs Act and, in particular, to the approach of fifth respondent

to diversion, | shall deal with this affidavit presently in this judgment.

(42] However, in response to the detailed report by Professor Shaw, et al if was
surprising that the only further affidavit that was pravided by the State dealing with
health guestons was deposed to by Dr Naideo, who is a generat medical
practiioner.  Accordingly, his gualifications as an expert in this field are hardly
heyond contest, particularly in respect of psychiatric issues. WNonstheless, his
affidavit remained the main responsa fo the report by Profassor Shaw et al and
therefore it is imporiant o examine his claims in assessing the overall justification

for the limidation.

[43] Dr Naidoo points out that cannabie is ths most widely used drug globally,
that transition to cannabis or cocaine dependence accurs considerably more quickly
than the transition ta nicating or alcehiol dependence. Regular cannabis users are
more likely to use other drugs such as heroin and cocaine and the younger the

users when they first use cannabis, the more likely they are ta transfer ta other
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drugs. He states, however. without any reference ta any research study to justify

the point.

'The most disturbing impact of cannahis use is 10 be found in the effects on the

hurman brain, inter alia, memory loss and the abnormal processing of difficult tasks.®

In similar fashion, Dr Naidoo argues that the ‘impertant effecls ¢n concentralion and

judgment functions an the brain prajudices education performances and outcomes'.

[44] Dr Naidoo then proceeded to question the motives of thosa arguing for

decriminalisation. The fallowing passage I3 illustrative:

‘The lobby that is promating an open socisty of drug use where decriminalised
cannahbis use is only the beginning to lesting legislation and constitutions, is focused
on Lltmately (egallsing all controlled drugs, Unfortunately the lobby is alse a major
sponsar of research and researchers whose livelihood is derlved from grants.
Therefore more transparency of research funding and protocol is nesded.
Unfortunately, most of the dissemination is done threugh the |ay press and will not

bear the scrutiny of independent untiased scientific panels'

[45] Further, in dealing with his differencas to thase of the United Nations Office
of Drugs and Crime and its recammendations for the decriminalisation of cannabis,

Dr Najdeo states as fallows:

'Nu independent practitioner ¢r association warking in drug and aleshol treatment
has recommended cannabis legalisalion as they are regularly seaing the impact of

cannabis usa on thg behaviour and health of their patients.’
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[46] This unsubstantiated paragraph contraste not only with medical and
criminolagical evidence cited in the Shaw report but with additional expert evidenca

to which I shail refer presently.

[47] The report, by Profassor Shaw et ai as | indicated earlier, raised a series of
importani questions relating to justification of the limitation, as a result of which this
Court provided respeondenis with an opportunity to answer, and of which Dr
Naidon's is the critical respanse thereto, save for the analysis of prosecuting policy

raised by Captain Smit and Mr Hofmeyr respectively.

The Shaw report

Professor Shaw et al's report nole thal countries with more punitive anti-drug
palicies do not tend te have lower drug use prevalence levels than those with more
liberal policizs and the evidence is mixed at best that there was significant changes
in drug use prevalence when courtries shift their palicies between more or less
punitive approaches, In thelr submission, Prefessor Shaw et al refer to the work of

Werb et a: State of the Evidance: Cannabie Use and Regulation (2015). The
following tabie gleaned from ¥Webb’s book is reflective of this latter research:
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COMMON CLAIMS ON CANNABIS USE

CLAIM

*Cannabls {is} as addictive
as heroin,”

"(Blid you know that
marijuana is on average 300
to 400 percent stronger than

it was thirty years ago?"

“I'm epposed ta lagalising
marijuaha because it acls as
a gateway drug”

Cannabls use ‘can cause
potenbelly lethal damage to
the heart and antenies”

Cannabis use lowers IQ by
up to 8 points

Cannabis use impairs
cognitive function.

*{Cannahis] is a drug that
can rasult {in} serloue, long
tenm coneequences, like
schizaphrenia®

STRENGTH OF
SUPPORTING
EVIDENCE

VYvask

Moderate

Weak

Yeak

Weak

Moderate

Weak

BOTTOM LINE

A |ifetima of cannabis use
camies a low nsk of
depandence (9%), while the
risk of cannabis dependence Is
very fow among those who
report using it for ona yaar (2%}
or even 10 years (5.8%). This
iz much lower than tha
aziimatad lifetime risk of
dapandance ta herein (23.1%).

Allheugh this claim oversiates
the existing evidence, shidies
do suggest that there have
bean increases in THC potency
over time in some jurisdlclions.

Evidence to date does not
sUpport the claim that cannabig
use causes subsequent use of

“hardes® drugs,

There is little evidence te
suggest that cannabis use can
cause Jathal damage to the
heari, nar Is lhera clear
avidence of an assaciation
hahveen cannabis use and
CAnGer.

There is |litle scienlific evidence
suggesting that cannabis use is
associaled with declines in Q.

While the evidence suggests
that cannabie use {particularly
among youth) likaly impacts
cognilive function, the evidence
ta date remains incanslistent
regarding the severity
persistence. and reversitility aof
thes2 cognitive effects.

While scientlfic evidance
suUpparts an assoclation
between cannabis use and
schizophrania, a causal
relationship has nol beea
ealablished.
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[48] Professor Shaw et al also nota that harm reduction advocates tend to
eschew criminal justice tools and to stress the primacy of the values of human
dights and human dignity in all drug policy interventions, They also stress the need
for interventions that are evidenced basad, targeted and realistic. See for a further

analysis Gemy Stimson 2007 |ntemalional Journal of Drug Policy 87 which cantains

a detaited descripfion of harm reduction strategies.

[49]1 Professor Shaw et al write thus:
‘These principles — or even just the explicit idenlification of harm as the ultimate unil
of analysis and concern — can and should cut across all drug policy alterpalives.
For example, just as they already Inform many public haalth interventions with drug
users, they can help inform the managemant of he cultivation or manutacturs and
Irade In drugs. Tha enlire question of managing “drugs” is one of balancing a wide
and complex range of harms (and indeed bensfits). This is a policy process which
reguirgs comprehensive intarvention &t the political kevel.”

[30] Significantly, Professar Shaw st al emphasize that 'many of these who

motivata for an end to prohibition of (cannabis or drugs or prohibited activities)

instead do 80 out of a keen appreciation of the harms at play - and out aof a belief

that the most successful management of those harms requires that the task be

brought inta the sphere of legal, transparent and constilutionally guided public

institutions’.

[51] although Professor Shaw et al concede that thay themselves are not medical
experts, in contrasts to the assertions of Or Gouws regarding
peychophamacological effect of cannabis, they examine slgnificant literature in the

field and conclude:
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‘The psychapharmacelagical eftects of cannabis are no longer popularly understoed
ta result in dangerouenase and uncontrollable "reefer madness” and in fact many
usars are ¢f the opinion that cannabis is more likely to induce passivity than help
encoLrage any possible criminal behaviour. Parhaps surprisingly. the research on
this is inconclusive. It may wall ba thal cannahis, IIke alcohol, plays a disinhibiting
fole in certain possibie crime situalions (and others, for example involving risky
sexuzl behaviour) espacially for adolescents. However it is our vigw {hat (he
psychopharmacological effects of cannabis unlike those of soma cther drugs are

unllkely Lo be a major cantributor to levals of erime in Saulh Aftles.'

[S2] Furthemore, an the basis of research cited in their report, while there may
be tentative evidence of burglary and shaplifting committed specifically for money to
buy cannabis, Professor Shaw et al suggest that this effect is likely o be limited,
because, unliike other drugs, cannabis consumption is not understood to typically
produce compulsive pattems of criminal behaviour, Furthermore, based on their
own ressearch, Professor Shaw et al state:

[blased on our intervlews conducted in going ressarch around several illicit

markets as vell as the bulk of the evidence from abroad, it is aur viaw that little of

the systemic viclence around the drug market in South Africa ¢an be ascribed to

cannahis. Unlika some other drugs it Is nat likely ta contribute significanty to ovarall

levels of violencs.'

[53] The raspondents have also not been able to establish that the prevention of
vialent criminal conduct serves as a legitimate purpose for the prohibition. Delective

Smit states:

‘The SAPE daas not lect suspects of the violent crimes for dagga, consequently, it

is difficult le have stats with regard te dagga and crime. Howsvar, dus to the fFact
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that dagga is a mind-altering drug, it, inter alia. impairs accountability. IL would

therefore not be far-fetched to surmise that it could play a role in Ihe commission of

chme,

[54] This avidence is equivocal and speculative, Mr Pakade who is nat qualified
as an axpert on this issus, also asserts that cannabis usets display anti-social and

vialent behaviour, Hig evidence is also unsubstantiated.

[55] Relying an comparative evidence, where there has been decriminalisation,
Professor Shaw el al conlend that the juslification for eschewing the use of the
criminal law finds clear support. They note that there is no evidenee that the
decriminalisation of cannabis in certain USA Stales has resulted in spikes in crime.
For example, In Colorade two years after decriminalisation and one year after the
beginning of retail sales the evidence suggests that there had besn no spikes in
young people's use nor in road fatalities or crime; "if anylhing there mighl have been

slight decrzases in hoth violent and property crime'.

{56] Turning to the range of intemational conventions which regulate drug usage,
Professor Shaw et al note that a growing numbier of countries have begun to adopt
pelicies that require creative inderpretalions of, or lhat arguably, are enlirely
impermissible under these wariaus inlernational conventions. namely the 1961
Single Convention on Narcotic Drugs amended in 1972, the 1971 Convention on
FPsychotropic Substances and the 1888 Conventicn Against Nicit Traffic in Narcotic
Drugs and Psychotropic Substances, The development of altermative regulatory
posiions have been I praclice for some fime, including complete de jure
decriminalisation (Uruguay) de jure decriminalisation through police discretion

(Spain} de jure decriminalisation thraugh adminisirative or civil discretion in
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(Fortugal and Czach Republic) de jure decriminalisation by way of |udicial

discretion (Genmany and Peru) complete de facto decriminalisation {Netherlands)

and de facto decriminalisatian through judicial discretion {some US States).

[57] Porugal, for example, has since 2001 implemented a sirategy whereby
those found in possession of small quantities of drugs have these drugs confiscated
and are given a tickel requinng them to appear before a "dissuasion board"
consisting of two psychiatrists and a legal specialisl 1o discuss their drug use.
Here Lhey risk a fine or a mandalory drug treatment with the majority of cases

suspended with no sanction.

[98] Referring to the criminal regulatlon of cannabis in South Africa, Professor
Shaw et al nate that in 2014/15 SAPS made 251944 arrests which accounted for
15% of the total arrests in the country and which were pursuant to drug related
crime. Drug related crime was responsible for more recorded charges than any
other crime type beside a very broad category of "all theft not mentloned elsewhere”.
On the basis of figures gleaned from SAPS reports and, given that cannahis is the
maost commonly used illicit substance in Sculh Afdea, Professor Shaw et al submit
that SAPS could free up significant resources if cannabis related enforcement was
nol made a pricrity, was decriminalised or legalised. Examining the SAPS figures
further, Professor Shaw et al submit that it would appear that the bulk of the annual
arrests for drug related crime represent the amsst of drug users or low levals
suppliers 'caught in the act' rather than the result of any focused investigation.
While conceding that cannabis offences in South Africa do not result in mass
incarceration and therefore are nat "fllling prisons®, Professor Shaw et al suggest

that the evidenca Implies that these arrests fill holding cslls and, to a lesser extent,
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the rall of the courts and hence absarb a greal deal of police resources and time.
Accordingly, they argue that this does not represent an effective use of police and
general ciminal justice resources in a country with notoriously high levels of ¢rime.
In the view of Professor Shaw et al, a policy which seeks to pursue these cannabis
users could result in major savings and allow for the direction of limited police

resources into many ofber areas of crime which remain "unpoliced".

[59] In their report, Professor Shaw et al make reference to the approach of the
South African Central Drug Authority which iasued & position statement in the 2016
South African mexical journal §68. The recommendatians made by the autharity
are llluminating, They read thus:
‘The national drug mastsr plan emphasises the importance of an Integrated
approach to supply reduction, demand reduction and harm reduction shrategies for
vombatting alcohol, tobaceo. cannabis and other psychoactive substance vse and
abuse in SA. For any particular subslance the balance between thess three

strategles and the precise nalure of the appraach should be gvidensced based.

An assessment of currently available data in ather countrias indicates that aloohal is
Ihe subsiance that causes the most individual and societal harm and is therefore
kay to put perlicular efforts into implementing the most evidenced based pelicies
and interventions for combatling such harm.  This would ancompass addressing a
range of upstream drivers of alcohol use as well as prevention and intervention

efforts.

Effarts at harm reduction havs been padticularly poorly resourced in Soull Afrca
and given the enormeus profits made by the liquor industry there is a need and
obligation for this industry to be substantially mara involvad in evidence basad ham

rediuclion efforis.
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In terms of cannabls, [bcal schools survey dala suggests high rates of
axperimentation during early adolescenca; hance evidenced based inlerventions
that indude a strong focus an hamn reduclion are also needed in this population

which comprises a large proportion of Seuth Aftlcans.

Thare ara fow dala to indicate that supply raduction via cniminalisation is effactive in
reducing cannabis abuss. At tha same tme there are insufficient data to Indicate
that the legalisation of cannabis wauld nol be hammful. The immediate focus should

therefore be dacriminalisation rather than legalisation.

With regard 1o medical marjjuana products based on the ingredients of the cannabis
plants should underga standard evaluation by the Medlemes Cortrol Council 10

assess {heir benefits and risks with trealment of particular medical condltions.'

{80] Contrary to the averments of Dr Gouws as well as that of Dr Naidoo, this
statement by the Central Drug Autherity of Sauth Africa authored by Prafessor Dan
Stein. the Head of the Department of Psychiatry end Mental Health, Faculty of
Health Sclences UCT is of the view that decriminalisation is required to ensure that

more productive strategies may be adopted to deal with this drug prablem,

[61] This conclusion follows upen a 2016 report from the Royal Society for Public
Healih entitled "Taking a New Line on Qrygs". In this report, the Royal Society
recommends that lead responsibility for the UK Legal Drugs Strategy shoukd be
transferred ta the Department of Health and more closely aligned with aleohol and
tobacco strategies.  Prevention of drug harm should alse be conducted through
universal, personal, social health and economic education. Evidence based drugs
education should be a mandatary requirement in UK schools. It further

recommended that decriminalising of personal use and possession of all illegal
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drugs and diverting thase whose use is problematic into appropriale support and
treatment services instead is preferable, recognising that ciminalising users mast
often only epens up the risk of further ham to health and wellbsing.  Dealers,
suppliers and importers of illegal substances would still be actively pursued and
persecuted under the criminal law while evidence relaled to any potential benefiis

or harm from legal regulated supply shauld be kept under review.

[62] The eminent economist Dr Martin Wolf, writing in the Financia! Times of 24
June 2016 in response to this report, said the following;
‘The war on drugs is a fatuous |dea. Foroe and fear cannot obliterats their use,
Sensibly, soclely seeks to manage social costs af akcohol and tobacco while
regulating their supply. This approach is not only applicable to other drugs but is
also the only one thal makes sense.  Criminallsatlon is a dreadful mistake. This is
nol because drugs are hammless but rather becauss thay are haomful. Containing

harm and promoting healih are indeed they only sang approach.’

{63] Much of the evidence that [ have cited was published subsequent to
evidenca which was pravided to the Constitutional Court in Prince 2.  Nonetheless
the Court's summation of the medical evidence presented to it in Prince 2 is

instructive:

[25] Medical avidence on recerd indicates that cannabis Is a hallucinogen. Although
the medical experts who daposed o affidavils on the harmful efiecls of ¢annhabis
differed In their emphasis, an their evidence  is common cause that: the abuse af
cannabis is cansidersd harmful because of its psychoaclive component,
tetrahydrocannabinel (THC), the affacts of cannabis are cumulative and doge-
related: prolongad heavy use or less frequent use of a mare polent preparation is

associated with diffarent problems; acubs sffects are expenenced mast quickly
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when il is smoked, presant clinlcal experlence suggests that cannabis daes not
produce physical dependence or abstinence syndrame; and the excessive use of
cannabis will result in a hypermanic ar othar psychofic slate, However. “one |atnl of
dagnoa, or avan a few joints” will not cause harm.

[26] The harmful effect of cannabis which the prohibition seeks to prevent s the
psychological dependence that it has the potential to produce. On the medical
evidence on record, there is no indication of tha amaunt of cannabis that must be
cansumed in order to produce such harm. Ner is Lhere any evidence to indicata
whether bathing In [t or burning # as an incense poses the risk of hamm thal the
prohibitlon seeks to prevent. The medical evidenca focused on the smoking of

cannabis and its harmful effacts.

[61] On the medical evldence on record thare can ke no guestion that uncomtrolled
consumption of cannabis, especially when it is consumed in large doses ppses a
risk of harm to the user An exemption that will allow such consumpfion of cannabis
would undermine the purpose of the prohibition. Howaver, on the medical evidence
on record it is equally clear that lhere ig a level of consumption that is safe in that it
is unlikely to pose any risk of harm. The medlcal evidence on racord is silent on
what Ihat level of consumption is. Nor is thara any evidence suggesting that il would
be impossible to regulate the consumption of cannabis by restricting its
consumption to that safe level. All that the madical avidance on this record lells us
is that the effecis of cannalbye are dose-related and cumulative and that while
‘prolonged heavy use or less frequent use of a8 more patent preparation ane
assoclated with many different problems”, "one joint of dagga or avan a faw joints’

will nat causa any harm.’



Comparative law: the view from other democratic societies based on freedom,

equality and dignity
[64] In further justification of the limitation which confronts this Court, respondenls

relied on the Canadian Supreme Court decigion in R v Maimo-Levine [2003] SCC
74. Two pollca offlcers arrested the appellant when they came alongside his van
and smelt a strong odour of recantly smoked maritwana, The appellant produced a
partially smoked joint to the police officer which welghed 0.5 gram. It was clear that
he passessed the |oint for his own use and not for any other purposs. Marihuana
under the relevant law was a scheduled drug and the penslty on summary
conviction for passession of marhuana was a maximum fine of $1000 or
imprisenment of up 1o six months ar both far a first offence, and a maximum fine of

$2000 or imprisanment for up ta one year or both for a subsequent offance,

[65] The key dispute turned on whether the appsllant's application for a
declaration that the provision of the Narcotics Control Act prohibiting the possession
of marihuana was unconstitutional and should have been denied at the trial. On the
medical evidence, the majonty of the caurt said:
"Wa have besen shown no reason 1o inlerfere with these findings of fact. It seems
clear that the use of marihuana has less serious and permanent effects than was
once claimed, bul ils psychoactive and health affacts can be hamful, and In the
case of members of vulnerable groups the harm may be serious and substanbal.'
(613-614)
Tuming te the justification for the relevant law, the majority of the Court per
Gonthier and Binnie JJ said:
'The use of marihuana ls therefore a propar subject malter for he exercise of
criminal law power. Butler held .. that if ihere is a reaspned apprehension of harm

Farliamaent is ertitled to act, and in our view Parllament is alsa entillad to act on a
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reasonable apprahension of harm even if on some points "the jury is still out”, In
light of the concumsnt fandings of *harm” in the courls below we therefore confinm
that the NCA in general and the scheduling of rmarijuana in particular propary fallg

within Parllement’s legislativa campsatence...' (at 621)

[66] The Court then examined the consbtutional challenge under s 7 of the
Canadian Charter of Rights and Freedoms which pravides: 'Everyone has the right to
life, iberty and security of the person and the right not ta be deprived thereof except in

accordance with the princlples of fundamental justice.'

671 The Court was confronted with the argument that the smoking of marihuana
was integral ta the appellant's preferred lifestyle and that the criminalisation thereof
both in respect of possession and trafficking aspects was an unacceptable
infringement of his personal liberty, (n this connecticn, the majority of tha court said
the Fallowing with regard to the appellants Invocation of s 7;
“While we accapt Malmo-Levine's slatement that smoking marihuana Is central to
his |festyle. tha Caonslifution cannot be strefched ta affard protection to whatever
aclivity an individual choases to defing as cantral to his or her lifestyle. One
individual choosas to smake marhuana; another has an obsessiva inlerest In golf: 2

third is addicled to gambilng.

In our view, with respect, Malmo-Levine's desire to build a lifestyle around the
recrealional use of marhuana does nol attracl Charter prolection.  Thera is na

free-standing constitulional right to smoke “pot" for recreational purposes.’ (623

6524)
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[68] The balance of the judgment concerned the imposition of possible
impriscnment which, as the Court said, certainly "engages the appellant's liberty
interest”. Accordingly, it was necessary for the Court to examine the |ustification for
whether imprisanment was apprapriate in the circumstanees. [n this connection the
majority of the Court, per Gonthier and Binnie JJ, said;

“The criminalisation of possession iz a statement of society's collective disapproval

of the use of a psychoactive drug such as marihuana {Morgentaisr, supra, at p. 70),
and, through Parliament, tha continuing view that its use should be deterrad. The
prahibilion is not arkitrary bul is rationally connected (o a reasonable apprehensian
of harm. In particular, cnminalisation seeks to lake marihuana out of the hands of
ugers and potential usars, 30 as to prevent the assccialed harm and to eliminale the
market for Iraffickers, In light of Ihese findings of fact [t cannot be said that the
prahibitien on marihuana possession is arbitrary or irrational, although the wisdaom

af the prohibition and its relatad panallies Is always open {6 reconslderation by

Parliamant iteslf.” {§42-843)

{€9] Thers was a compelling minonity judgrent of Arbour J which adopted the
contrary pasltion. She engaged in a systained examination of the hamm principle,
Briefly, the harm principke is generally linked ta the work of John Stuart Mill who
estahlished the principle that a constraint of liberties by the govemmeant s pemitted
in the following context: ‘A person ought 1o be free lo do as they want unless in
deing so they violate a distinct and assignable obligalion to someane else” Mill
also wrote:

[Tlhe anly purpase for which power can be rightfully exercised over any

membar of a civilized community, against his will, is to prevent ham to

athars.'
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[70] In more recent times the philosopher Joel Feinbarg {The Moral Limits of the
Criminal Lawt4 Yolumes)} has, in addltion, developed the related offense principle.
He dlstingulshes between offensive aclions and actions which are to ba subjecied
to the offence principle. If a persen is forced to suffer an offence regardless of
whether or nat actual harm results, lhat person is no less hamed and therefore
govemment acts in legitimate fashion in reguiating these offensive actions,
f71] Whatever view is adopted, as Arbour J said:
‘Be it as a cAiminal sanctian or as a sanction to any other prohibition, imgrsenment
must, 85 a conshtutional minimum standard, be reserved for those whose cenduct
causes a reasoned rsk of hamm to others. "Doing nathing wrong” in that sense
means acling in a manney which causes litlke or no reasoned risk of harm 1o others
or to soclety. The Charter requires that the highest form of restriction of liberty be
reserved for those wha, at a minimum, infinge an the rights or freedoms of other

individuals or otheraise harm saciety. {at 702-703)

[72] In evaluating the relevant svidence, Arbour J came ia the following

conclusion;
‘In the cases bafore us, the socielal interest in prohibiling marihuana possesslon
must take into accouni, an the ong hand, the burden that merlbuana use imposes
oh the health care and welare systems, and, on the other, the cosks incurred by
saciety because of the prohibition. Heward Prov. Cl. J. noted that at current rate of
use, the costs Imposed upon the health cams and welfare systems by marihuana are
negligible compared to the costs associated with alcohol and drugs. As | mentioned
earlisr, socisty's tolerance for the harmful effects that the conduct may entail must
be assassad, whara possible, by reference lo its tolerance for comparakle conduct,
| will thus simply take nole of ihe frial judges’ findings that the burden that

marihuana uss imposes on society is "negligible” or “very, very small" compared to
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the costs imposed by comparable conduct thal soclety tolerates (i.e., alcohol and

lohacco usea).

If there remalned any doubt as o whether the harms associated with marihuana
usa justified the state in using imprisonment as a sanation against ita possassion,
this doubt disappears when the hamms caused by the peohibitian are pul in the
balance. The record shows and the trial judges found that the prohibition of simple
possesslon of marhuana atternpls fo prevent a low quantum of harm to saciety at a
vary high cost. A "negligible’ burden on the health cars and welfare systems,
coupled with the many significart negative effects of the prohibition, cannot be said
tg amount 1o mora than little or na reasoned risk of harm to society, |thus canclude
Ihat & 3(1} and (3) of the Narcotlc Control Aci, as it prehibite the possession of
marihuana for personal use under threat of imprisonmert, violates the right of the
appellants t liberty in a manner thal is not in accordance with the hamm principle, a

principle of fundamental justice, contrary (o s 7 of the Charter.'

It is important to emphasies that 8 7 of the Canadien Charter is nol the

equivalent of s 14 of the Constitution, in that the latter provides far a clearly

demarcated right ta privacy. Therefare. to that extent, the approach adopted by

Arbour J and in parlicular, her application of the harm principle in relation to s core

a right as privacy located in the context of aulonomous indvidual behaviour within

the sanctity of a person's hame, is clearly more applicable, in my view, to the

present dispute than the majority approach adopted in Maimo-Levine. supra.

174]

In gealing with comparalive law there are three further cases which deserve

attention, namely the Arrola ruling of the Supreme Court of Argentinia in respect of

the possession of drugs for personal coneumption, a dedision of the Supreme Court

of Alaska and more recently a decision of the Mexican Supreme Court,
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Tha Arrinfa casa
[75] On 25 August 2008 the Argentinian Supreme of Justice unanimously
declared the second paragraph of Aricle 14 of the Argentinlan Drug Control
Laglslation {Law Number 23,737) which criminalised the possession of drugs for
personal consumption of prison sentences ranging from cne month to two years to
be unconstitutional. The Court found that this Article Invaded the sphere of
persanal liberty which was excluded fram the authorily of State organs. Further, it
incriminafed the possasslan of drugs for personal use under circumstances that did
not bring any concrete danger ar harm to tha righls and welfare of others, a finding
which echeed the position of Feinberg as described above. The decision was
interpreted as being based on the idea that a law that penalises the possessian of
drug for persanal consumplion and which thus invades the private sphere of
individuals breaches the right of privacy which is protected by the Argenlinian
Constitution as well as intemationzl human dghis instruments which were
incorporated inte Argentinlan law. In this regard the court noted:

'Drug possassion for personal consumption in liself dass nat pravide any reason to

affirm that the accused have camed out anything mare than a private acl or thal

thay have offended public marals or the right of olhers.'
Signlficantly the court also found that the Unlited Nalions Drug Control Conventions
did not cbligate Argentinia to penalise drug possession for personal consumption.

{Intercambios Asociacion Clvll: September 1, 2009}
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Alaska
(78] Some years earlier, in Revin v Sfate of Alaska (27 May 1975) the Alaskan
Supreme Court was required to deal with constitutionality of the Alaskan statute for
prehibiting possession of marihuana. The court held:
“Thus, we conclude that citizens of the State of Alaska have a basic right to privacy
In thelr homas under Alaska's constitution. This righl {o privacy would encompass
the possession and ingestion of subslances such a8 marijuanain a purely persenal |
non-commercial contexl in the home unless the siste can meet its subslanual
burden and show that proscriptian of possession af marijuana in tha home s

supponable by achievement of a lagilimate staie Intarest.’ {para 12}

[¥7] The Court then turned to consider the evidence as to whether the state had
demonstrated sufficient justification for the prohibition of poasession of marihuana
in general in the interest of public welfare; and furlher, whether the Statz had met
the greater burden of showing a close and substantial relationship between the
public welfare and control of ingesticn or possession of marihuana in the home for

personal use. See para 11.

78] The Court summarised the evidence presentad as follows:
'The State relies upon a number of medical researchers wha have raised quastions
as to the substance's sffect on he body's Immune system, on chromosomal
struciure, end on the functiening of the beain. On the other hand, in almest svery
instance of reports of potemiial danger arising from marijuana use, reports can ha
found reaching contradiciory results, It appears that there is no firm evidence thal
marijuana, as presently used in this country, is generally a danger to the user or lo
athers. But nelthar is thers conclusive evidence to the effect that it 1s harmless.

The ona significanl risk in use of marijuana which we do find established to a



15

reasonable degree of certainty is the effect of marijuana intexication an driving.’

{para 12}

[79] The one area where the court was concemed was whether the consumption
of marijuana constituted a potential hanm when the targeted category were drivers
under fhe influence of marijuana. Neverlheless, the court found that; "these interests
are Insufficient to justify intrusions into the righls of adults in the privacy of their homes.’

{para 20)

[80] The court concluded thus:
"We conclude that no adequate justification for the state’s intrusion into the dilizen's
fight to privacy by its prohibition of pos session of marijuana by an adult for personal
cansumption in the home has been shown, The privacy of the individual's home
cannot be breached absenl a persuasive showing of a close and substantial
relationship of 1he intrugion 10 a legitimate governmental [nterest. Here, mers
scientific doubts will not suffice. The stafe muet demanstrate & need based on proof

that the public health orwelfara will in fact suffer if the controlg are not applied.”

fexico

[81]1 More recently this same issue has been considered by the Supreme Courl of
Maxico in 2015, The court was required to deckle whether adults coukd make a
decision without State interference as to what type of recreational activities in which
they wished to engage. The court found that this right allowed for the realisation of
any actions and activities necessary ta materialise this choice, notwithstanding that
the right in guestion can be limited 1o pursue objectives protected by ihe Me:xdcan

Constitution. such as health or public ordet. However, the court found that the
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system of prohibition was not a necessary measure 10 protact health and public
order since thera ware ather alternatives to achieve these objectives that have less
pnerous conseguences for the rght to the free development of a person's
persanality. The impugned measure impsades the consumplion of manjuana under
any circumstances when it could be limited to certain canduct of established more

specific factual altuaiions to fulfil these objectives.

[82] Significantly, the test the court adopted was as follows:
'The fundamental right adopts a double character before geing thraugh the
proportionality lest, its contents have a prime fagie nature. Only afler it has passad
such lest, the contents of the right are definitive. Henes, if the legislative measure
does not pass the proporionality test, the definttive conlents of the right will coincide
with its prima facie contents, To the conwary, if the provision mearest the
praportionality slandard, tha contents of the right will be more limitedd than those
apparent or prima facie.” (These references to the Maxican Supreme Court are
derived from transiations fram the afficial websile of the Supreme Court of

Justice of Mexico.)

GCanclusion In respect of this comparative law

[83] While thera are clear divisions in the legal approach to be adapted to the
coneumption of cannabis for persanal use (see the difference between ihe malarity
decision in the Canadian Supreme Court in Maimo-Levine and the further
references 1o comparative law cited in this judgment}, the reascning adopled by a

number of the courts which upheld challenges to the relevant laws and to which
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reference has been made are important. As Khampepe J noted In A3 and another

v Minister of Social Devetopment [2006] ZACC 43 at para 132:
'For the purposes of conducting a limitation anatysis, the nature of the righls
infringed also gives substance to the terms “human dignity®, "equality® and
“frgadom”. In establshing the meaning af these lerms, s 38(1) requires that we
determine what is reasonabie and justifiable "in an opsen and democratic society”
This leaves scope lo oxamine the way in which formign jurisdictions regulate
surrogacy. What ciher open and democralic societies considar appropriale can be

of assistance in determining what is reasohable and justifiable In our cwn.’

[84] Accordingly, the fact that there has been a significant change in approach by
a number of Courts and legislation to what was previously a general prohibition

against lhe consumption of cannabls, even for parsonal consumptian, is significant,

[851 | am indebted in this particular connaction to the meficulous research
conducted by the amiel with regard lo the changing nature of the legal regimes
viewed comparatively. 1n summary: In the United States of America eight states
have legalised the possessian of cannabis in small quantities for pereonal use,
namely: Alaska, California; Calorado; Washington; Maine; Massachusetts;, Nevada
and Oregon. The federal prohibition on such canducl is no longer enfarced in these

stales.

[86] In Canada. the possession, use and cultivation and transportation of
cannabis is curently illegal and subject to sanction in terms of Controlled Orugs
and Substances Act. However, the Canadian goverament has publicly announced

that it intends to enact legistation this year that will legaliee the possession of small
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quantilies for personal consumption. It has appolnted a special task team io

investigate the most appropriata approach.

[87] On 20 December 2013 with the enactment of Law 19.172 Uruguay legalised
cannahls for recreational use. In terma of Law 19,172 the slate controls the gntire

cannabis industry chain, from production to consumption.

[8B] Jurisdictions that have decriminalised the possession of cannabis in small
guantities for personal use include; certain territeries in Australia (Australian Capital
Tarritory; Narthem Australia, Southern Austrafia) Austrla; Chile; Czech Republic:
Estonia, Jamaica ; Portugal, Spain; Switzerland and 13 states of the United States
of America (Connecticut, Delaware; llinols; Maryland;, Minnesota; Mississippi;

Missouri, New York: North Caralina: Chio; Rhode Island and VYermont).

[B9] ©On 28 Augusi 2013, the US Attorney General announcad that federal
axecutive agencies would no longer enforce the federal prohibition in states that
have legallsed or decimalised the possession cannabis. The Drug Enforcement
Adminlatration will enforca federal law only if an offence triggers ane of elght new
federal enforcement priorities, such as an offence involving vialence or firearms,
where proceeds ga fo a gang or a cartal, where cannabis is distributed to a minor or

in those states where cannabis remains [llggal.

[90] As the amici note, these intemational develapments reflact a clear shift in a
consensus in what can be considerad ta be open and democratic societies, that the
criminalisation and possession of cannabis for personal use is no longer effective in
preventing harm. In short, thera is no longer a consensus that ¢an regard such

limitatlons as justifiable,
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Evaluation

[81] The starting point for the evaluation of whether a limitation on a right
gnshrined in Chapter 2 of the Constitution is jusfifiable is contained in the principle
that it is the State that bears the burden of justification. Not only was respondents'
medical evidance provided by Dr Gouws contestad, but respondents offered very
litte further evidence of persuasion and waight to counter the reporl by Professor
Shaw ef &l Furtharmore, the approach adopted by the Central Drug Autharily af
South Africa together with the comparative medical evidenca set out above have to
be 1aken into account in formulating a conclusion as to whether respondents have

discharged the hurden placed upon them.

[92]) The evidence provided by respondents, in my view, was singularly
unimpressive, particularly in that a considerable period of time was offered to
respondents in order to respond comprehensively ta the Shaw raport.  All ihat was
forthcoming was a furlher affidavit by Captain Smit, an effidavit by a general
practitioner, whose expertise is surely open to doubt In this specific area and who
made a number of unsubstantiated claims. On its own this was a disappointing

answaer lo the persuasive arguments made by Professor Shaw et al.

[93] Arguably the most significant evidence provided by respondents was the
affidavit to which | have made reference eardier, namely that of Mr Villiam Hofmeyr
the Deputy National Director of Public Prosecutions. It is to that affidavit that |

must now tum,

[94] The purpose of Mr Hafmeyr's affidavit as he states, was to deal with some of
the conclusions reached by Professor Shaw et al, ineluding the concept of diversion

and the propused alternalive dispute resolution mechanism.  Significantly Mr
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Hofmeyr noted that the NPA has introduced various forms of alternative dispute
resalution methods in this regard, including plea bargains, formal or informal
diversion in the trial of adults and [uveniles and informal mediatian which affords the
prosscutor the opportunity ta mediate between tha victim and an offender in order

to resolve the dispute caused in a erlminal case.

[85] Mr Hofmeyr then emphasised the imporiance of diversion stating:
‘A major advantage of diversion is that, unllke the mere withdrawal of cases, it
seeks o ensure that the offender takes respensibility for his aclions and undergoas

corrective measures which will be beneficial to him in the future.’

[98] In making this decision, the NPA is assisted by the Department of Social
Welfare which is primarily responsible far the diversion program tegether with some
nongovernmental organisations such as the South African Natlonal Institute for
Crime Prevention and Reintegration of Offenders ("NICRO").
[87] WMr Hofmeyr then proceeds to deal with the application of the diversion
pragram in the various provinces in South Africa. For example, in describing the
position in Limpopo he states as follows:

'Cannabis i3 the main dng used in Limpopo and accounts far 38 910 of the 47 777

{B1%} drug cases opened;

(n 2046/17 to 3D September, 5401 casas involving cannabis wera reported and the

caunts dealt with Ihen in tha following manner.

1. 5352 were referred to the Court;

2. 945 were withdrawn;

3. 4198 of the casas were convictions,

4. 2695 followed the alternata dispule program o« the divarsion program.

5. 21 of the casas were acquittals.'
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Tuming 1o South Gauteng, Mr Hafmeyr etates:

'A total received of 2893 cases wera recaived.

500% of the cases were finalised by way of diversion where —

1.
2.
= A

The weight of ¢annabis found was ‘ess than 10g;
The accused pleaded quitty; and
The accusad met the raquiremente of being a first offender and he/she can be

monfiared.

85% of the cannebis cazes placed on the rall resulted in convictions:

{n matters where thera are |arge volumes aof cannabis, the matter will be prosecuted

in the narmal course.'

IMr Hofmeyr then dealt with the Western Cape where he said the following:

'Some of the regponsas received from the Westarn Cape DPP offica highlighted the

following in respect of caurt process and the withdrawal of courl cases:

1.

Cases are uaually withdrawn or removed from the roll due to forensic repers not
belng available within a reasonable fime;

Only in a limited number of cases is @ prosecution declined because of some
material deficlencies. This would happen where evidence or incompletenass of
the investigation. However, a larger number of drugs cases ara finalised
through the caurl process;

There doos nat appear to be a major challenge with missing charge sheets |

and this is not a major reason for the withdrawal of chargas;

The Westarn Cape DPP offices will always consider diversion,

1.

In respect of possession ¢ases, more than S0% of cases that are prosecuted
are for amall amourfs. Consequently, caurts very seldom impose diregt
imprigenmant ar set a substantlal fine.

In cases where the accusad are youthful andfor first offenders and ihey admit

guilt, cases ane usually disposed of by way of an Atemate Dispute resolution.
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The Yestern Cape DPP ofices also utilise Priority Courts as a means of achieving

expeditious Justica for drug related matters. Priority Courl cases are dealt wilh

differently. Cases (hat meat the criieria se1 out below are refarrad to the Priority

Court in Khayelitsha.

1.
2

Where the value of the drugs is RS0 000 o more,

Whera the profile of the accusad wamants prioritizing even if the velue is less
than R 50 000,

Arresis at well known drupg outlets during raids, s 252 raps or searches even if

the value is kess than R 50 Q00.°

98] From reports which Mr Hoftneyr recaived from the Pretoria area, he arnved

at the following conclusions:

Admissions of guitt fines are fixed in matters where small quantities af dagpa
were found. This is done N accordance with the guidelinas in the NPA Polley
manual;

Few if any cases are dismissed due ta last charge shaats;

Casas are withdrawn for further invesligations;

The majority of ¢ases involved the possession of relatively small guantities of

dagga.'

[59] Based on this informatian, Mr Hofmeyr cancludes:

‘It is Inacgurata to say that the curment law simply punishes offendsrs by way of

inearceration. As set out above, drug users, and especially juvenile offlenders, have

the opportunity to participate i the vanous pragrams thai are available. In the

premises the NPA avers \hat there are sufficient alternative dispute resclution

melhods and palicy measuras that deal with offances refated to drugs without the

need for a policy change on the criminalisation of ihe uge and possession of

cannabis.'
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Implications of Mr Hafmeyr's affldavit

[100] This conclusien of Mr Hofmeyr, canlained in &n affidavit deposed fo by
respondents in suppart of the justification for the limilation of the right of privacy, is
of particular significance. It would appear fram this affidavit that commendably, the
NPA already recognises the problem of the blunt instrument of the erminal law
being emplayed insofar as the possession and cansumption of cannabis strictly for
personal use i concerned. Diversion ie a policy approach which appears to have
gainad significant traction within the NPA. In itsalf, this leads ta the conclusion (hat
the NPA itself recognises the limilations contained in the strictly wording of
leglslation which pravides for the use of the eriminal law as lhe default censure for
possession for personal use and consumption of cannabis. However, the evidence
provided by the NPA shaws that in the ebsence of a national and uniform diversion
palicy with clear guidance as to its application, individual prosecutars may apply a
different discretion in various jurisdictions. This could result in a level of arbitrary
enforcement or inconsistency contrary la the guarantee in s g(1) of the Constitution

that is equality before the law.

[101] In summary, if the NPA considers that a policy of diversian may be the more
appropriate approach to personal consumption use in the context of cannabis in
South Affica. this adds welght to the broader argument that the criminalisation of
the use of cannabis for personal use and consumption is open 1o signiflcant doubt.
Diversion and cfhar policy choices as oppased to the blunt use of the criminal law
and. in particular, imprisonment, support the conclusion that the state cannot justify
the prohiition as contained in the impugned legislation ag it stands at present. To

recall, Mr Prince in his affidavit, stated:
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'Ta argue that the restriction is unlawful because i protects adulls and adolescence
against hanm is ambiguaus vague and embarrassing. Tha law does nat proscribe
alcoha!, tobatco, daughnut eating, horseiding, bungee jumping. white water rafting,
rugby and soccer because all of the aforementionad can be harmful to humans. We
obvlously only proscribe aclivity if the harm is non trivial or erogses a cerlain
threshokl whilst acknowledging that an adult individual living in a democracy has lhe

right to engage in acts of setf-endangerment’

[102] Expressed in legal terms, the evidence as set out in this judgment supporis
lhe argument that the legislative respanse to personal consumption and use is
disproportionaté to the social prablema caused as a result thereof, Both ss 4 and ]
of the Drugs Act need to be amended to ensure that these provisions do not apply
fo those who use small quantities of cannabis for personal consumption in  the
privacy of a home as the present position unjustifiably limits the right to privacy. It
is the legislature that should determine the extent of what would constitute small

guantities in private dvellings.

[103] Even if it can be shown thal there a legitimacy to the objectives of the
limitation and further that thig legitimate objective is rationally connected to the
means smployed by way of the impugned legislation. this |s not sufficient to prove a

justificatian required in terms of s 36(1) of the Consfitution.

[104] Notwithstanding the contesled evidence, assume ihat respondents are
corract that the objectives of prevention of abuse, a2 reduction in crime prevention
of negative effects on driving ability, and detrimental neurological effecls on drving
ahility, detrimental neurological effeets and upon the cardiovascular and resplratory

systems (see Dr Gouw's affidavit ai paras B2 ff) are met by the impugned legislation.
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Respondenis wauld still need to shaw why a less restrictlve means to achieve the
purpose does not exist. ln other words, even if the Cour Tinds that the evidence of
Prof Shaw st al, the further evidence cited in thelr report, including the views of the
Central Drug Autharity of South Africa, does not carry sufficient syidential weight, if
raspondent wighes to restrict sa importanl a rights as a privale act of cansuming
cannabis in the iniimacy of 2 home it should altempt o employ means of daing 50
which are the least restrictive of the right(s) being infringed. The limitation shauld in
other words be narrowly tailored to achieve its purpose, that it should be carefully

focused or that it should not be averbroad.

[105] In his dissenting judgment in Malmo-Levine, supra at para 280, Lebel J
captures this point:
n my mind, it cannot be denied thal manhuana can cauee prableme of varylng
natura and severily to some paopie or 1o groups of them. Neverthaless, the ham
its consumption may cause seems rather mild an the svidence we have. |n confrast,
the harm and the problems connected with the form of criminalisation chosen by
Parliament ssem plain and important. ...
[Tlhe enforcament of the law has tarred hundreds of thousands of Canadlans with
the stigma of & aiminal record. They have had to bear the burden of the
consequences af such crimingl records .. the fundamental liberty intarest has
been infringed by the adoption and implementation of a legislative response which

is disproporlionate to the socletal problems at issue,’

[(108) The evidence, read as a whole, cannot be taken to justify the use of criminal
law for the personal consumption of cannabis. The present prohibition contained in
the impugned legisialion does not employ the least restrictive means to deal wilth a

social and health probiem for which there are now a number of less restrictive
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options supported by a significant body of expertise. The additional resourcas that

may he unlocked for use of policing of serious arimes cannot be over emphasised.

Overall conclusion

[107] A finding that respondenis have not discharged the burden of justifying the
limitation of the right to privacy should not be consirued as maahing that this court
wishes, in any way, ta understate the irmportance of curbing drug trafficking and the
pericious and socially destructive activitiea of drug dealers But this case is oniy
conoerned with acts / conducl of individuals performed in the confines of their own
homes when lhey invoke a right to autonomy as expressed in the privacy of their
own homes. This judgment must, lhus, not be read to extend any further than the
narfow confines of the dispute as 1 have defined it. It is necassary to emphasise
that this Court is acutely aware of the challenges regarding drug abuse as well as
the prevalence of drug usage amangst minors and schoo! going children. 1t is also
important o stale that this case does net extend 1o children as defined. Children
must be pratected from any ham caused by exposure fa drugs. The point of this
judgment is that there are a multilude of options available to fight this problem as
oppased to the blunt use of the criminal law. It is precisely for this reason that this
Court contends that less restrictive means moust be employed to deal with the
problem; a conclusion clearly advocated in the position articulated by the Central

Drug Authority cited earlier.

[108] While the applicants seek a range of remedies, including the legalisation of

the use of cannabis, in my view to make such decisions would intrude upon the
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legitimate competence of the legislature and the executive. The avidence,
holistically read together vith the arguments presented to this court, suggests that
the blunt instrument of the criminal law as employed in the impugned legielation is
disproportionate to the harms that the legislation seeks ta curb insofar as the
personal use and consumption of cannabis is concemed. This conclusion is
supported by the impartance of the core component of the right ta privacy and,
further, by lhe cautious approach that must be faken to the evaluation of the
criminalisation of cannabis which, as indicated eadier in this judgment, is certainly

characterised by the racist footprints of a disgracaful past.

[189] In this connection the 1998 Convention against llicit Traffic and Narcotic
Drugs and Psychotropic Substances establishes a fundamental distinction between
‘the possession, purchase or cultivation of narcotic drugs or paychotropic
substances for persanal consumption tarticle 32 (2}) from trafficking and dealing
conduct {arficle 3(1), conduct which is describad as ‘serious’). This distinction is
reflected in the differential regulation in the Drugs Act of poasession for personal
use (s 4) and dealing (s 5). The Drugs Act recognisas, for example, that when it
comes to possession for purposes af persanal use, smaller quantities are involved.
Hence, the Act created a presumption that a person found in poesession of
cannabls exceeding the prascribed mass was presumed to be dealing. Section 21
{1){a)(i) of the Drugs Act presumes that a person possessing more than 115 grams
of cannabis is dealing. The provision has, however as noted, been declared
unconstitutional in & v Bhubwana; S v Gwadiso 1996 (1) SA 338 {CC). The
quaniity ¢f eannabis in & person's possession constitutes an abjective, established
and readily enforceable basis upon which to dislinguish possession for personal

consumption from dealing or other, more serious conduct. Whaether the existing
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is far the leglslature to determing, hence any reading in of words into the Drugs Act

is nat an appropriate approach in this case.

[110] It follows, unlike the posillon of the majority in Prince 2, who were dealing
with a different regime, that | find that it would be practical and objeclively possible
for legislation to distinguish the use of cannabis and the possessicn, purchass or

cullivation of cannabis for personal consumption from other uses,

[111] The further question concerns the powers of judicial review.  South Africa is
not a juristocracy; that is the judiciary does not run the country but rather shares
constitutional competence with the legislature and executive, While courts must
retain the power to determine the legality and constitutionality of any legal provision,
a Court must limit its reach by ensuring that it is the politicel branches of the Siate
which fashion policy and develop akemnative responses to social and political

mischief which require legislative intsrvention. As VWoolman et al Constitutional Lav

South Africa para 34-8 state the analysis 'must be understood in terms of norm
sstting behaviour that provides guidance to other state aclors without fareclosing
the possibility of other effective safeguards for rights or other useful methads for
their realisation.” This submission musi alsa apply to the development of a

justifiable fimitation on rights enshrined in Chapler 2 of the Constitution.

[112] What this means for the present dispute is that it is not for this Court to
prescribe alternatlves to decriminalisation of the use of cannabis for personal use
and consumption. It is for the legislature and the execuive to decide on a suitable

option or aitemnatives which can be made after these have been the subject of a
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deliberative process which is inherent in the idea of Pariament  But as privale
eonduct is prescribed by law, it is within the competence of a Court t0 hold that the
impugnad law fails to pass constitutianal muster. To that extent, a Court plays a

role in the averall response to the problems raised by the present dispute.

International Law

{113] Respondent cantended that Sauth Africa had undertaken to be bound by the
provisions of a series of international canventions, including the Southarn African
Developmant Community Protocol on Combating licit Drugs 2006 {Southemn
African Drugs Protocal) and the United Nations Single Convention on Narcotic
Drugs 1861, and to take the appropriate steps to participate in the glabal war
against drugs. Once South Africa had signed such agreements. they had to be
tabled before Parliament for approval. Upon parliamentary approval the legisiation

is binding on the Republic (s 231 of the Constitution),

[114] In this respondents referred to Glenisiar v President of the RSA and others
2011 {7) BCLR 651 (CC) at para 189 where the Constitutional Court made the
following observations thal, onca approved, the legistation is not onlfy binding on the

Republlc bul has domestic constitutional effect:

‘The obligations in these Conventions are clsar and lhey are unaquivocal Thay
imposa on the Republic the duty in imernational law L create an anti—corruplion unit
that hes the necessary indepandence. That duly existe not only in the intematianal
sphere, and is enforceable nol only there. Qur Constitution appropriates the
obligation for tself, and draws it deeply into its heart, by requiring the stale to futl It

in the dormestic sphere. In understanding how it does so, the starting point Is s 7(2),
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which requires the stale 16 respect, protect, promote and fulfil the rights in the Bill of
Rights, Thiz Court has held that in some dreumsiances this provision imposes a
poshlve abligation on the state and its organs “to provide apprapriate prolection to
everyone through laws and structures designed to afford such proteclion”,  Implicit
in s 7(2) is the requirement that the steps the state takes o raspect. pratect,

promole and fulfil canstitutional righis must ba reasanable and effactive.’”

[115] Under article 8{2) of the Southem African Drugs Protocol member states are
required to institute appropriate and effactive measures to promote co-operation

between law enforcement agencies.

[118] Accarding lo respondents this agreement glves rise to an obligation on the
part of South Africa ta enact legislation which will achieve this purpose. The
obligation is not limited to the international sphere. It is binding and enforceable
wilh equal force in South Africa. The submission is comect. but there is nothing In
the Drugs Pratocol that specifically prohibits measures to deal with private

consumption of drugs other than through eriminalisation.

[117] For the sake of completeness South Africa is a signatory to the Single
Gonvention on Narcotic Drugs, 1881 ag amended hy the 1872 Protacol {‘the Single
Convantion); the Convention on Psychotropic Substances, 1971 and the
Convention Against lllicit Traffic in Narcotic Drugs and Psychotropic Substances of

1988 {“the 1988 Convention”),

[118] The Convention on Psychotropic Substances, 1971 does not apply to
canhehis. In the case of the two remaining conventions, they bath contain

exemptions which make the duty to adopl eriminal sanctions subordinatz to the
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provisions of a state’s consfitution. In temns of articks 36(1)a) of the Single
Convenlion, the criminalisation of the listed forms of conduct must take place

subject to each party’s "constitutional fimitations”.

[119) The 1988 Canvention pravides that, the duty of a state party to establish as a
criminal offence under its domestic faw the possession. purchase or cultivation of
narcotic drugs or psychotropic substances for personal consumplion s made
subject to a Party’s ‘constitutional principles and the basic concepts of Its legal

system’,

[120] Significantly Ngcobo J, found in Prince 2 that these international convenlions
are no bar to an exemption that may be required by our Constitution (para 72), a

finding that does nof appear to ba inconsistent with the majerity judgment.

[121] The 1998 Convention distinguishes conduct, which is regarded as
"particularly serious”, {article 3(1)) and can broadly be described as trafficking and
dealing, from conduet, which is "the possession, purchase or cultivation of narcotic
drugs or psychatropic substances for personal consumption™. tarticle 3(2}) The

distinction governs both the duty to criminalise and to punish.

[122] The duty on each state parly to 'adopt such measures ae may be necessary
to esiablish as criminal offences under its domestic law' in respact of the cenduct
contemplated in article 3(1) is ungualified by any constitutional consideration. The
offences in article 3(1} must be ‘liable to sanchions which take into account the
grave nature of these offences, such as imprisonment or other forms of deprivation

of liberty. pecuniary sanctions and confiscation'
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[123] By contrast, the duty ‘to establish as criminal offences under its domestic
law' in respact of the conduct contemplated in article 3(2) is subject to a Party's
‘constitutional principles and lhe basic concepts of its legal system’. Criminal
econviction and punishment is not compulsary for article 3(2) conduct: The Parties
may provide, ither as an alternatlve to conviction or punishment, or in addition io
conviction ar punishment of an cifence established in accardance wilh paragraph 2
of this aricle. measures for the treatmeni, education, aftercare, rehabilitation or

social reintegration of the offender.

[124] In this conneclion, the Intemational Narcotic Condrol Board, the independent
and quasljudicial monitoring body for the implementation of the United Nations
internatlonal drug control canventions, established in accordance with the Single

Canvenlion, has siated:

par se to be established as a {criminal] offence. Instead the conventions deal

with illicit drug consumption indirectly in their provisions on activities such as

the cultivation, purchase or possession of illicit drugs. In sa far as these

activities aré engaged in for the purppse of non-medical personal
consumption:

{a) Parties to the 1961 Convenlion and the 1971 Convention may
take the view ihat they are not required to establish such
aglivities as criminal offences under law. The basis for this view
appears to be that, since obligations relating to penal
provisions appear among articles relating ta illicit traffic, the
obligations only apply to cultivation, purchase of possession for

the purpose of llicit irafficking;
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(b} Unless to do so would be contrary ta the constitutional
princlples and basic concepts of their legal systems, only the
1983 Convention clearly requires parties te establish as
criminal offences under faw the possession, purchase or
cultivation of controlled drugs for the purpase of non-medical
personal consumption;

(c) Naone of the conventions requires a party to convict or punish
drug abusers who commit such offences even when they have
been established as punishable offences. The parly may
choase to deal with drug abusers through alternalive non-penal
measures  involving  treatment, aducation,  aftercars,

rehabilitation or social reintegration.’ (Emphasis added.)

[125] While the unqualified and wholesale legalisation of cannabis may confravene
South Africa's international obligations, it doee not follaw that even the legallsation
of the ‘passession, purchase or culfivation of [cannabis] for personal eansumption'
where such legalisation is a consequence of South Africa’s 'constitulional principles
and the basic concepts of Its legal system’ amounts to a contravention of its
inlernational obligatiuns; indeed to the cantrary. How much mare so does this

conclusion hold for decriminalisation|

Strike out application
[126] Mr Bokaba who appeared with Ms Poswa-Lerothali, Mr Jara and Mr fdhlana

for respandents submitted that the applicants had been wamed in respondents
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answering affidavits that objection was taken 1o lhe inadmissible hearsay,
argumentative matter and inadmissible opinion evidence contained In their papers,
which included reliance on numerous newspaper articles and third party statements

as well as statement from unidentified and unnamed saurcas.

127] Specific objection was taken to the content of four volumes, praduced by Mr
Acton, the credibility of the research and expert evidence of which was questioned.
In Mr Bokaba's vlew the articles containad in the four volumeas upon which Mr Aclon
sought to rely were not created for purposes of litigation. In his view they were
comprised of a melange of media reports, analyses. epinion, some attributed others
not and conclusions based on facts which had nat been Introduced as evidence in

these procaadings.

[128] Some of the contents of these volumes contain reports of various
commissions af inquiry and publighed articles while il Is correct that there are alsc a

number of documents prepared by Mr Acton who is not a qualified expert,

[129] Given that Mr Aclon is not a lawyer and represented himsalf, same level of
generosity may be appropriate. Suffice to say that this Court made no use of any of
these documents and hence did not decide to strike any out  In short, the

dispusltion of this case did nat reguire a determination of the strike out application.

Order
[130] This Court must invoke its powars under ¢ 172 (1) (b) of the Constitution to

order a suspension of the declaration of invalidity for a realistic peried 1o ensure
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Parlizment may correct the defect. In my view, a period of 24 months from the
date of this judgment would be appropriate. The order also makes clear that the
relevant provisions are only unconstilutional ta the exient that they trench upon the
private use and consumption of a quantity of cannabis for personal purposes, which

the legislative considers does not constitute undue ham.

[131] In the interlm persiod, ii is necessary to provide that prasecutions that fall

within legal pravision declared to be unconstitutional should be stayed.
[132] For these reasans the fallowing order is made

1. The faollowing pravislons are declared inconslstent with the
Constitution of the Republic of South Africa Act 108 of 1938 and
invalid, only to the extent that they prohibit the use of cannabis by an
adult in a privata dwelings where the possession, purchase or
cultivalion of cannabis is for personal consumption by an adult:

1.4. sections 4{b) and 5(b) of the Drugs and Drug Trafficking Act
140 of 1992 (the Drugs Act) read wilh Part ()l of Schedule 2 to
the Drugs Act; and

1.2, sectlon 22A(8)(a)i) of the Medicines and Related Substances
Control Act 101 of 1965 (the Medicines Acl) and s 224 (10)
thereof read wilh schedule 7 of GN R509 of 2003 published in

terms of s 22A(2) of the Medicines Act.

2. This declaration of invalidity is suspendad for a period of 24 months
from the date of this judgment in order (o aflow Parliament to comect

the defects as set out In this judgment.
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3. It is declared that until Parliament has made the amendments
contemplated in paragraph 1 ar the penod of suspension has expired,
it will be deemed to be a defence to a charge under a provision as
sef out in paragraph 1 of this order that the possession, or cultivation
of cannabis in a private dwelling is for the personal ¢consumption of

the adult accused.
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Appendix II: Data collection sheet

Study number

Sex Male

Female

Age

Education Yes

No

In school

HLOE

Substances Yes/no

Age of
debut

Past/current

Frequency
Daily/weekly/monthly

Urine
toxicology

Cannabis

Methamphetamines

Alcohol

Other - Nicotine/Opiates

Psychiatric presentation Yes

No

Index

Previous admissions

If yes, total number?

Psychiatric Diagnosis on
discharge/transfer

Stressors/Social issues

Yes

No

Previous experience of trauma Physical/
Neglect/ Sexual/ Verbal

Family conflict

Bereavement

Bullying

Other — specify

Family history

Yes

No

Substances
If yes, specify mother/family member

History of psychiatric disorder
If yes, specify

Co-morbid Medical Conditions

Yes

No

Epilepsy

Head Injury

HIV Status

Chronic illness - specify
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c) Confidentiality must always be maintained.
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An original article provides an overview of innovative research in a particular field within
or related to the focus and scope of the journal, presented according to a clear and well-
structured format. Systematic reviews should follow the same basic structure as other
original research articles. The aim and objectives should focus on a clinical question
that will be addressed in the review. The methods section should describe in detail the
search strategy, criteria used to select or reject articles, attempts made to obtain all
important and relevant studies and deal with publication bias (including grey and
unpublished literature), and how the quality of included studies was appraised, the
methodology used to extract and/or analyse data. Results should describe the
homogeneity of the different findings, and clearly present the overall results and any

meta-analysis.
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Word limit 3000-4000 words (excluding the abstract, tables, figures,

graphs, and references)

Abstract maximum: 250 words
requires structural headings: Background, Aim, Setting,

Methods, Results, Conclusion and Contribution

Main text requires structural headings, refer to the full structure
‘Ethical considerations’ is a sub-section in the manuscript
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« Name of the ethical review committee
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« Manner of consent (written, oral) for human

participants

o Description of measures taken to maintain the

confidentiality of data

o If the study was not human or animal research or
the study was determined to be non-human
subjects research or exempt, the authors must
provide a statement with those details in this

section.
References 60 or less, adhere to the Vancouver referencing style
Tables, figures and 7 or less, adhere to the lllustrations requirements found in
graphs the AOSIS House style guide

Formatting requirements apply the guidelines located on the Formatting

requirements page and the AOSIS house style quide

Compulsory the Authorship, disclosure statements, copyright, and

supplementary file(s) license agreement form, Ethical Clearance/Waiver

Documentation and any other relevant form applicable to

your submission

Ethical evidence of ethical clearance for the study, such as the
clearance/waiver study approval letter or certificate from the Institutional
documentation Review Board (IRB), a waiver from the IRB et cetera
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Title: The article’s full title should contain a maximum of 95 characters (including

spaces).
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Abstract: The abstract, written in English, should be no longer than 250 words and
must be written in the past tense. The abstract should give a succinct account of the
objectives, methods, results and significance of the matter. The structured abstract for
an Original Research article should consist of seven paragraphs labelled Background,
Aim, Setting, Methods, Results, Conclusion and Contribution.

e Background: Summarise the social value (importance, relevance) and scientific

value (knowledge gap) that your study addresses.
o Aim: State the overall aim of the study.
« Setting: State the setting for the study.

e Methods: Clearly express the basic design of the study, and name or briefly

describe the methods used without going into excessive detail.
o Results: State the main findings.
« Conclusion: State your conclusion and any key implications or recommendations.

« Contribution: What key insights into the research results and its future function
are revealed? How do these insights link to the focus and scope of the journal? It
should be a concise statement of the primary contribution of the manuscript; and

how it fits within the scope of the journal.

Do not cite references and do not use abbreviations excessively in the abstract.

Introduction: The introduction must contain your argument for the social and scientific

value of the study, as well as the aim and objectives:

« Social value: The first part of the introduction should make a clear and logical
argument for the importance or relevance of the study. Your argument should be

supported by the use of evidence from the literature.



e Scientific value: The second part of the introduction should make a clear and
logical argument for the originality of the study. This should include a summary of
what is already known about the research question or specific topic and should
clarify the knowledge gap that this study will address. Your argument should be

supported by the use of evidence from the literature.

o Conceptual framework: In some research articles it will also be important to
describe the underlying theoretical basis for the research and how these theories
are linked together in a conceptual framework. The theoretical evidence used to

construct the conceptual framework should be referenced from the literature.

e Aim and objectives: The introduction should conclude with a clear summary of

the aim and objectives of this study.
Research methods and design: This must address the following:
o Study design: An outline of the type of study design.

e Setting: A description of the setting for the study; for example, the type of
community from which the participants came or the nature of the health system

and services in which the study is conducted.

o Study population and sampling strategy: Describe the study population and any
inclusion or exclusion criteria. Describe the intended sample size and your
sample size calculation or justification. Describe the sampling strategy used.
Describe in practical terms how this was implemented.

« Intervention (if appropriate): If there were intervention and comparison groups,

describe the intervention in detail and what happened to the comparison groups.

o Data collection: Define the data collection tools that were used and their validity.
Describe in practical terms how data were collected and any key issues involved,

e.g. language barriers.

o Data analysis: Describe how data were captured, checked and cleaned. Describe
the analysis process, for example, the statistical tests used or steps followed in

qualitative data analysis.



« Ethical considerations: Approval must have been obtained for all studies from the
author's institution or other relevant ethics committee and the institution’s name

and permit numbers should be stated here.

Results: Present the results of your study in a logical sequence that addresses the aim
and objectives of your study. Use tables and figures as required to present your
findings. Use quotations as required to establish your interpretation of qualitative data.

All units should conform to the Sl convention and be abbreviated accordingly. Metric

units and their international symbols are used throughout, as is the decimal point (not

the decimal comma).

Discussion: The discussion section should address the following four elements:
o Key findings: Summarise the key findings without reiterating details of the results.

« Discussion of key findings: Explain how the key findings relate to previous

research or to existing knowledge, practice or policy.

« Strengths and limitations: Describe the strengths and limitations of your methods

and what the reader should take into account when interpreting your results.

« Implications or recommendations: State the implications of your study or
recommendations for future research (questions that remain unanswered), policy
or practice. Make sure that the recommendations flow directly from your findings.

Conclusion: Provide a brief conclusion that summarises the results and their meaning

or significance in relation to each objective of the study.
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Length
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Font

Use a standard font size and any standard font family.
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Do not use the font named ‘Symbol’. To add symbols to the manuscript, use the Insert
— Symbol function in your word processor or paste in the appropriate Unicode
character. Refer to our AOSIS house style guide on mathematical and Unicode font
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Headings

Ensure that formatting for headings is consistent in the manuscript. Limit manuscript
sections and sub-sections to four heading levels. To avoid confusion during the review
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visually distinct from one another. The simplest way to achieve this is to use different

font sizes and/or a combination of bold/italics for different heading levels.

Keywords

Identify eight keywords that represent the content of your manuscript and are specific to
your field or sub-field. Test your keywords: when you enter your keywords into the
various journal and academic databases like Google Scholar, do the results include
papers similar to your topic? If not, revise the terms until they do.

Layout and spacing

Manuscript text should have a 1.5 line spacing.



Page and line numbers
Include page numbers and line numbers in the manuscript file. Use continuous line

numbers (do not restart the numbering on each page).

Footnotes
Footnotes are not ideal. If your manuscript contains footnotes, move the information into

the main text or the reference list, depending on the content.

Language

Manuscripts must be written in British English, according to the Oxford English
Dictionary (avoid Americanisms [e.g. use ‘s’ and not ‘Z’ spellings], and set your version
of Microsoft Word default language to UK English). Refer to the AOSIS house style

guide for more information.

Abbreviations
Define abbreviations upon first appearance in the text. Do not use non-standard
abbreviations unless they appear at least three times in the text. Keep abbreviations to

a minimum.

[llustrations

lllustrations fall into two categories:
« Figures: Photographs, drawings, diagrams, graphs, flowcharts, maps, etc.

e Tables and/or Boxes: Text and/or numbers arranged in orderly columns and
rows.
Every time a Figure, Table and/or Box is presented in your manuscript, it should be

referred to three times:

e In alegend, which includes a number, a title, and its source. The legend is
placed below a Figure and above a Table and/or Box. The source section should

consist of the in-text citation, creator or owner and its year of creation, and any



other attribution required as stipulated by the permission received (person and

place) to reproduce.

e In the body of your written manuscript. You should include an in-text citation and
a sentence or two about the image explaining what it illustrates and why it is

there.

o As areference entry within your reference list.
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The manuscript must adhere to the Vancouver referencing style.

Permission to use copyright material

The following information will assist you in understanding your responsibilities and in
requesting permission to reproduce copyrighted material in your work. All permissions
granted must be submitted to the journal together with your manuscript, and you must

ensure that a clearly written source accompanies the work.

Your responsibilities
As the author, you are responsible for obtaining permission and paying any fees to use

the third-party copyrighted material that your manuscript contains.

Material that will need clearance
Content not in the public domain or freely available to use under a license such as a
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figures, maps, tables, cartoons, advertisements, epigraphs and quotations that are over

the limits referred to under ‘Modification/adaptation of figures and tables’.

Web material

Image or text material on the Web may not be the intellectual property of the site
hosting it. You must always identify the original copyright source and obtain explicit
permission. Take particular care with photographs obtained from websites, blogs,
Google image searches, YouTube, Wikimedia, etc.

Material previously published by you or your colleague
Check the contract with the other publisher to see whether, and under what conditions,
the material can be reused in this AOSIS publication. If in any doubt, permission must

be obtained.

Images of, or information about, identifiable individuals
It is your responsibility to obtain consent from patients and other individuals for the use
of information, images, audio files, and video clips from which they may be identified.

Bear in mind the following points:

o Masking a person’s eyes is not an adequate or acceptable means of rendering

an image anonymous.

e People may still be recognizable to individuals or their families, even if

head/shoulders are not included.

e People may recognize themselves from clinical descriptions or case reports.
Modification/adaptation of figures and tables

Use the original figure as first published where appropriate. However:

e No clearance is required if you create figures or tables using factual data from

copyrighted material.



e No clearance is required if, after you have created a single figure or table using
data from two or more figures or tables, no single source comprises more than

75% of the new figure or table.

« No clearance is required if, after you have created a new figure or table by
adding your own data to an existing figure or table, your data comprises more

than 25% of the new figure or table.

« Clearance is required if you create a figure or table using parts from two or more
third-party sources, and each part contains more than 75% of the content of the
original figure/table part.

Quotations

For prose, permission is required for single quotations of over 400 words or multiple
guotations from the same source that cumulatively total more than 800 words. But note
that, even if below these limits, permissions must be cleared for quotations that
represent the ‘heart of the work’ or a substantial portion of the overall original source

material.

Clear before you submit your final manuscript

Permissions must be cleared before the final version of your manuscript is submitted for
publication. If permission cannot be obtained, you should find an alternative or remove
the material. Provide electronic copies of all consent forms obtained when you submit

your final manuscript, numbered and named accordingly.

Ethical considerations

This section should include the statements of compliance with standards of research
involving either animal or human involvement. If your study involves human subjects
and/or animals, and if your manuscript includes case reports/case series, you need to

provide the following:

« Authors must provide the name of the ethical approval committee/Institutional

Review Board they have obtained consent from and approval number/ID.



« Authors should specifically mention if a waiver was obtained for the study and the
reason for the waiver. They should confirm that the study was conducted in

accordance with Helsinki Declaration as revised in 2013.

e Authors must state that written informed consent was obtained from the
participants of the study (and the relevant document(s) must be provided when
requested by the journal). If verbal informed consent was obtained, the reason(s)
for the absence of written consent must be provided.

o For case reports/case series involving minor subjects/children/infants, authors
should confirm that the statements of written informed consent from legally
authorized representatives/parents/guardians are available; if verbal informed

consent was obtained, reasons for this must be mentioned.

e Since patients have a right to privacy, identifying information (including patients’
images, names, initials, or hospital numbers) should not be included in
recordings, written descriptions, or photographs unless the information is
essential for scientific purposes. In any case, written informed consent from the
patient must be obtained for publication of these graphics in print and electronic
form. If such consent has not been obtained, personal details of patients in any
part of the paper and in any supplementary materials (including illustrations)

must be removed before submission.
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