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ABSTRACT

Abli Hamid al-Ghazali is a major figure in Muslim thought and famous for his
writings on theology and mysticism. Al-Ghazali’s first career was that of a jurist and he
had made major contributions to the jurisprudence of the ShafiT school. As time goes on
his juristic contributions are increasingly being relegated to a secondary level.

This thesis attempts to place one of al-Ghazali’s last writings on legal theory (usu!
al-figh), al-Mustasfa, in perspective and evaluate its significance in the genre of usul al-
ﬁqh literature. The focus of this thesis is the interface between law, language and theology
as it manifests itself in a ‘close reading’ of al-Mustasfa and his biography as a jurist..

Al-Ghazali’s legal theory was very much shaped by his personal biography,
intellectual, political and social contexts, which in turn were constituted by the language of
theology and law. The controversies centered around the use of philosophical theology
and ‘foreign knowledge” in the discourse of religion. Al-Ghazali attempted to negotiate
the tension-ridden ideological chasms between traditionalist and rationalist tendencies by
fusing and synthesising the disparate intellectual disciplines. The battlefield for these
ideological conflicts was the discipline of legal theory and law. In his role as synthesiser of
disciplines, a bricoleur, al-Ghazali often ended up vacillating between binary opposites,
and was caught between stability and instability, order and disorder. Despite his attempts
to stabilise language by means of a metaphysics, it was the semiotic nature of language
that continuously destabilised his juridical and theological discourses.
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Introduction

But if all justice begins with speech, all speech is not just.

Derrida, Writing and Difference

Those familiar with the struggles of modern Muslim societies in their bid to
come to terms with change know very well the formidable challenges the discipline of
legal theory (usiil al-figh) in particular, and law in general, poses to contemporary
Muslim scholarship. Our knowledge of the complex history of legal theory, the
evolution of the discipline and its sub-themes is still in its infancy. This thesis was
undertaken in order to understand some of the issues that make Muslim legal theory
What it is and in knowing that, to be in a position to suggest how it has evolved and
what it could become. I feel the best way of understanding the legal ethos of Islam is
through an understanding of the lawmakers and jurists, for it is my belief that
biography is strongly linked to productivity. This led me to the choice of al-Ghazali as
the subject of my thesis.!

Abtu Hamid Muhammad b. Muhammad al-Ghazali (450-504/1058-1111)
occupies a celebrated status in the history of Muslim intellectual history. He was
renowned to be instrumental in a major paradigm shift in Islamic‘ thought in the
| éixth/fwelﬁh cehtury. His magnum opus, Thya’ ‘Ulim al-Din (The Revival of the
Sciences of Religion) remains a master;;iece of ethico-moral and spiritu.al reflections on
religious thought and practice. Al-Ghazali is also remembered as a champion of

- theology who attacked the Muslim philosophers for their views which conflicted with

'There is considerable debate whether the nisba is al-Ghazzali, or al-Ghazali. Al-Zabidi
citing several sources says that the nisba is al-Ghazzali. In line with the use of several modern
scholars 1 have opted for al-Ghazali. Taj al-Din al-Subki, Tabaqgat al-Shafi‘iyya al-Kubra, ed.
Mahmud Muhammad al-Tanahi and °Abd al-Fattah Muhammad al-Hulwu (Cairo: Dar Ihya’ al-Kutub
al-‘Arabiyya, n.d.), 6:191; al-Sayyid Muhammad b. Muhammad al-Husayn} al-Zabidi, Ithaf Sadat al-
Muttagin (n.p., n.d.), 1:18.
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theological dogmas. His viéws on Islamic mysticism (tasawwuf) are as thought-
provoking today as they were 900 years ago, and mystics throughout the ages have
venerated his memory. It takes little persuasion for even the most cursory reader of his
biography to admit that al-Ghazali - a man of complexity and enigma - has become an

institution in himself,

My choice of al-Ghazali was partly prompted by the intriguing question as to
why he is rated less as a jurist in the intellectual legacy of Islam, considering his
valuable contribution to the disciplihe. Somehow it seems his contributions to
theology, philosophy and mysticism .have overshédowed his juristic persona. Al-
Ghazali was a phenomenal figure. In my viéw he was an intellectual who wrestled with
the social realities of his time. In his writings he certainly comes across as what Levi--
Strauss would call a bricoleur, a craftsman who had his hand on all things.> Al-Ghazali
was a man of many talents who cultivated a range of intellectual and practical interests.

In pursuit of some of these interests he crossed several boundaries and made several

shifts, not all of which earned him praise.

An aspect which aroused my curiosity wés that having started his career as a
jurist, and after several pérsoﬁal crises, he closed his prolific career by writing his
penultimate work on legal theory. This clearly suggested that he considered it an
important discipline. In addition to that, I was inquisitive as to whether al-Ghazali had
made any special contribution to the discipline of legal theory, or whether his lack of
renown as a jurist stemmed simply from the fact that he had not really been a leading

light in the field.

*Jacques Derrida, Of Grammatology, trans. and author of translator’s preface, Gayatri
Chakravorty Spivak (Baltimore: The Johns Hopkins University Press, 1976), xix.
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The prolific output by scholars in Ghazalian studies makes any new essay on
this daunting figure an intimidating prospect. This study attempts to develop some
insights in al-Ghazali’s treatment of legal theory with the primary focus on his last
meditation on this subject - al-Mustasfa min “llm al-Usil (The Quintessence from the
Discipline of Principles). Commenting on the merit of al—Mz)sta;fd, the late Egyptian

jurist, Muhammad Abu Zahra said:

For in this book he [al-Ghazali] provided an excellent explanation of the issues |
of the science of legal theory, exploring all its dimensions and pursuing all its
aspects. And in this book al-Ghazali the philosopher and jurist truly emerges.’

This thesis intends to examiné legal theory in terms of al-Ghazali’s semiotics,
- his philosophy of signs. The general approach is to understand the interrelations of
law, theology and politics against referent systems of value. Such studies of Islamic
legal theory are of recent origin, and in the discipline of Islamic studies in general, a
nascent theme. Even if al-Ghazali were well undergtood, and there existed a general
agreement as to what he meant by his legal semiotics, this would still be a risky

“venture. Indeed, the proverbial nerve for failure must in any case be attendant.

The methods I have used in this thesis are adaptations from the work: of post-
structuralist and post-modern writers. I am fully aware that both approaches are the
subject of considerable debate in modern academia. Nevertheless, I have undertaken
some ‘close-readings’ of the Ghazalian text. In Islamic studies some pioneering work
using the theories of postmodernism and deconstruction has been done, bufc this genre

of writing is still viewed as an adolescent newcomer upsetting the established

*‘Muhammad Abu Zahra, “al-Ghazali al-Faqih,” in Abii Hamid al-Ghazall i al-Dhikra al-
Mi’awiyya al-Tasi‘a li Miladihi, ed. Zaki Naj-ib Mahfiz (Cairo: al-Majlis al-Aa li Ri‘ayat al-Funiin
wa al-Adab wa al-“Ulim al-Ijtima“iyya, 1962), 571.
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orthodoxies.* Islamic law is perhaps one of those fields of study most resistant to
newer methodological inquiries. And yet, law is the most frequently employed
discipline in Muslim societies and provides the main ideological platform of
contemporary Islamic revival* On a daily basis the legal and ethical vocabulary of
Islamic law is being incorporated, re-defined and re-interpreted into our common
discourse for presentation to a more universal jury with fascinating and sometimes

unpredictable consequences.

- The challenges and anxieties are obvious. Innovation in method received stoic
resistance in the past, as it does in the present. One of al-Ghazali’s commentators, al-
Sayyid Muhammad al-Zabidi (d. 1205/1790), came to his defence on the issue of

theoretical and methodological innovation. Al-Zabidi said: -

I have rarely seen an adherent of a method failing to condemn the method he
chose to ignore and in which he could not see benefit.¢

’

Should I succeed in this attempt, then one has introduced for further inquiry the -
strong possibility that politics, economics, culture and legal system(s) are not only
more dynamic formations than they are normally credited with, but also a ‘motion-
picture” universe that is continually becoming, infinitely developing and changing in

response to genuinely novel elements.” -

*See Michael M. J. Fischer and Mehdi Abedi, Debating Muslims: Cultural Dialogues in
Postmodernity and Tradition (Madison: University of Wisconsin Press, 1990); Richard C. Martin,
“Islamic Textuality in Light of Poststructuralist Criticism,” in 4 Way Prepared: Essays on Islamic
Culture in Honor of Richard Bayly Winder, ed. Farhad Kazemi and RD. McChesney (New York:
New York University Press, 1988). _ '

*See Chibli Mallat, The Renewal of Islamic Law: Muhammad Bager as-Sadr, Najaf and the
Shi‘i International (London: Cambridge University Press, 1993). |

‘al-Zab.id_i, Ithaf, 1:29 says:"wa qallama ra’aytu salika .tan’qin illa wa yastagbihu al-‘tar.lfq
allati lam Yyaslukha wa lam yuftah “alayhi min gibaliha.”

’I borrow this insight and phrase from Roberta Kevelson, The Law as a System of Signs (New
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As matter of course, then, this focuses on the issue of language. Wittgenstein’s
view of language as a form of life, a mode of being which is breaking away from the
atomistic picture of language and meahing and moving towards a more contextual one,
is now popularly accepted. In this sense, the contemporary Muslim jurist and legal
theorist is more a translator than an innovator. The Javanese actually have a word to
describe the phenomenon of adapting an old language to suit the present - jarwa
.dhosok.® It was Alton Becker wﬁo pointed out that one universal aspect of cultural life
is the keeping alive of old texts. In doing so, language is given a life which is at once
~old and new. This dialogical aspect of past-preseht in the study of the law and legal
texts places it in patterns of what has been and will be, pattemsvthat are themselves

[4

compositions.” ‘The law,” in the words of Boyd White, “is thus at its heart an
interpretive and compositional - and in this sense a radically literary - activity.” As we
make the move from an atomistic appreciation of language to a contextual one, new

questions arise just as older ones lose force. One addresses the silences, and waits for a

sign!

When we read al-Ghazali within the context of the world he inhabited, we may

be able to relate aspects of his legal theory to his environment. Al-Ghazali’s world was
| characterized by transitions of a political, cultural and more importantly, an inteliectual
nature. With the emergence of the Saljugs (1055-1141), the Abbassid caliphate

experienced divisive theological and legal schisms. The challenges of new knowledge

York & London: Plenum Press, 1988), vii.

*Alton L. Becker, “Biography of a Sentence: A Burmese Proverb,” in 7Text, Play and Story:
The Constitution and reconstruction of Self and Society, ed. Edward M. Bruner (Prospect Heights,
Hlinois: Waveland Press, 1984), 135,

Tbid.

°James Boyd White, Justice as Translation: An Essay in Cultural and Legal Criticism
(Chicago: University of Chicago Press, 1990), 91.

Tbid.



Introduction 6

inherited from the surrounding cultures made their impact in earnest; and al-Ghazali
tried to create a space and a role for himself in that environment. Restless and
independent, he was prepared to leap the boundaries of intellectual disciplines, by
reading both philosophy (falsafa) and philosophical theology (kalam), practising as a
jurist (fagih), advising those in power as a counsellor and ideologue, and engaging in
mysticism (fasawwuf). Some of these disciplines were supposed to be contained within
hermetically sealed borders, but al-Ghazali constantly trespassed by relating them to
each other. His interventions in legal theory wove a range of ideas into the fabric of
the law. Some of those threads were controversial, such as theology, logic, and
aspects of language, which constantly undermined the rigidity of those intellectual
forces that wished to secure the closure of the Islamic canon. In a bid to reform,
intervene, construct and reconstruct, al-Ghazali oscillated between‘ order and chaos,
stability and instability, and the conventions that forbid and permit. It appears as if the

need to transgress was an important dimension of al-Ghazali’s intellectual makeup.

The chapters of this thesis explore and expose al-Ghazali’s complex legal
philosophy. The first chapter gives a brief sketch of his formative years and
particularly outlines his role as a jurist which has been overshadowed by other
dimensions of his persona. The second examines the general role and preponderance
of theology in legal theory in general,v while the third tests the extent of theological
influence in al-Mustasfa. The fourth and fifth chapters are crucial to the thesis as it
uncovers the centrality of language in al-Ghazali’s legal theory. In the light of this
chapters six and seven follow al-Mustasfa’s approach to some key issues of Islamic
legal theory. Six examines the semiotic relationship between the determinant (hukm),
discourse (khitab) and liability (taklif), and seven explores the semiotics of independent
thinking and creative juristic discretion (ijtihad), and public interest (maslaha). The

conclusion follows.



~ Chapter 1

The Absent ‘Text’: Al-Ghazali the Jurist

Introduction

Abu Hamid al-Ghazali was a prolific and brilliant writer, whose reputation as a
jurist was recogniséd by his fiercest critics. Even his opponents among the scholars of
the Maghrib, in particular Abli “Abd Allah al-Mazari (d. 536/1141), acknowledged his
prowess as a jurist as being superior to his forays in theology (kalam) and philosophy
(falsafa)'. Recently, some of his earlier works on positive law (figh) and legal theory
(usul al-figh) have attracted academic attention. His hitherto unpublished works on
jurisprudence are now being edited for publication’. |

It seems surprising that al-Ghazali’s jun'stié career and writings have been
largely néglected if not ignored by his biographers. Emst Kris, a pioneer in the

psycho-social evaluation of biographies maintains that “biography is an institution.”

'al-Subki, Tabagat, 6:241.

2See the publication of a new version of Abu Hamid al-Ghazali, al-Mankhil min T a ligat al-
Usal, ed. Muhammad Hasan Haytu (Damascus: Dar al-Fikr, 1400/1980); al-Ghazali, al-Wasit fi al-
Madhhab, ed. “All Muhyi al-Din ‘Ali al-Qurra Daghi (n.p.: Dar al-Nagr li al-Tiba at al-Islamiyya,
1404/1984); also sec Ahmad Zaki Mansur I_-Iamméd, “Abil I_{émid al-Ghazali’s juristic doctrine in al-
Musta_sfz; min ‘ilm aI-u.sﬁl with a translation of volume one of the al-Mustasfa min “ilm aI-u'le” (Ph.D.
diss., University of Chicago, 1987). According to Hallag, Nizam Ya'quibi had edited al-Ghazali’s
fatawa (responsa) which may soor be in print. (Sec Wael B. Hallag, “From Fatwas to Furu’: Growth
and Change in Islamic Substantive Law,” Islamic Law and Society, 1, no. 1 (April 1994): 36 n.41.

*Ernst Kris, “The Image of the Artist: A Psychological Study of the Role of Tradition in
Ancient Biographies,” in Psychoanalytic Explorations in Art (New York: International Universities
Press, 1952), 52. '
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By this he means the biography has a social function.* Biographies in general
constitute an ‘intricate interweaving of rriythic, paradigmatic and historical elements.”
All of these elements are present in al-Ghazali’s biographies, and viewed holistically,

they constitute the institution’ that Kris believes forms a separate literary category.

This chapter will focus on the early life of al-Ghazali and the factors which
contributed to the evolution of his juristic career. The intention is to show that it was
primarily his success as a jurist that made his extraordinary achievements in other fields

of religious thought possible. Makdisi says:

_ / _
The insistence on law in the education of the scholar was important because it
was the visible way of determining his orthodoxy. After this he could go into
all sorts of subjects to satisfy his intellectual curiosity.*

It was the status that al-Ghazali attained as a jurist that gave him the academic
credibility and weight needed to transgress boundaries of intellectual disciplines and
make extremely controversial contributions to such other disciplinés as theology

(kalam), Sufism (tasawwuf) and philosophy (falsafa).c

“Frank E. Reynolds and Donald Capps, “Introduction,” in The Biographical Process:
Studies in the History and Psychology of Religion, ed. Frank E. Reynolds and Donald Capps (The
Hague & Paris: Mouton, 1976), 28.

George Makdisi, “Law and Traditionalism in the Institutions of Learning,” in Theology
and Law in Islam, ed. G. E. von Grunebaum (Wiesbaden, Otto Harrassowitz, 1971), 86.

®See [Abu Hamid] al-Ghazali, Tahafut al-Falasifa [Incoherence of the Philosophers), trans.
Sabih Ahmad Kamali (Lahore: Pakistan Philosophical Congress, 1963); George F. Hourani, “The
Dialogue Between al-Ghazali and the Philosophers on the Origin of the World,” Muslim World 158
(July 1958). |
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The Role of the Jurist in the Saljuq Era

According to Lambton and Makdisi, the jurists (fugaha’) in al-Ghazali’s era
were part of an elite group, generally known by the term “ulama’, (lit. learned ones).’
While they primarily concentrated on religious affairs, there was no rigid separation
between religion and politics. The “ulama’ of this time could have been academic
professors of law, theologians, judges (qudar), and those who occupied the office of
“the jurisconsult (muftf). Our knowledge of the social history of the culam&,' which
included jurists, theologians (mutakallimin) and judges, in the post-formative period
(third/ninth centuries) and earlier, is still in its infancy.® Nevertheless, Cohen’s study of
the economic background of Muslim jurisprudents in the classical period of Islam,
which ended in the middle of the eleventh century/fifteenth century, showed that they

derived from all strata of Muslim society.’

Lambton’s study also shows that while many of the “ulama’, especially the
judges, were in the employ of the state, there were also some who had private sources
of income and cherished their autonomy from the state. Many jurists found themselves
in the unenviable position of being in the employ of the state, and could not display

their disagreement with their political patrons in public.® Notwithstanding these

"Ann K. S. Lambton, Continuity and ‘Change in Medieval Persia: Aspects of Administrative,
Economic and Social History, 11th-14th Century (New York: Bibleotheca Persica, 1988), 297;
Bertold Spuler, The Muslim World: A Historical Survey: The Age of the Caliphs trans. F.R.C. Bagley
(Leiden: E. J. Brill, 1960), 82-90. Also see George Makdisi, The Rise of Colleges: Institutions of
Learning in Islam and the West (Edinburgh: Edinburgh University Press, 1981).

8See Ann K. S. Lambton, “Aspects of Saljug-Ghuzz Settlement in Persia,” in Papers on
Islamic History:Islamic Civilisation 950-1150, ed. D. S. Richards (Oxford: Bruno Cassirer, 1973),
105-107.

Hayyim J. Cohen, “The Economic Background and the Secular Occupations of Muslim
Jurisprudents and Traditionalists in the Classical Period of Islam (until the middle of the eleventh
century),” Journal of the Economic and Social History of the Orient 13, (1970): 16-61.

'°Lambton, Continuity and Change, 311-327.
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restrictions, they played a vital role in shaping their societies through the practice of an
important profession. In conjunction’ with other offices of the state, they were
responsible for the execution and elaboration of the law. In fact, the ‘wlama’

continued

... to perform various functions which were necessary for the continuation of
the life of the community and to act as notaries for their Muslim brethren."

They also played a vital role in the successive state formations during the Abbassid
reign in the fifth/eleventh and sixth/twelfth centuries. One can safely assert that during
the post-formative period of Islam, the jurist played a very seminal social and political
role, none more so than al-Ghazali, who was himself an academic jurist. Thus, his first
career was to provide a solid foundation for his later forays into the realms of Islamic

theology and mysticism. Indeed, it was the cornerstone of his multi-faceted life.

Early life and family history

Al-Ghazali was born at Tus in Khurasén,/ near the modern Mashhad, in
450/1058-9. Some reports maintain that he may have been born in Ghazala, a nearby{
village. 'Iﬁs was a provincial city of Khurasan in the third/tenth century and also a
district in itself.* The city was conquered during the reign of the third caliph “Uthman
b. ‘Affan (d. 36/656). The historian, Yaqat al-I-.Iamaw.i. (d. 681/1282) observed that it
was reputed for its Islamic architectu‘re and beautiful gardens. Several prominent
scholars and persons of influence hailed from Tus, including al-Ghazali’s longstanding
patron, Hasan b. “Ali (d. 485/1092), who held the title of Nizam al-Mulk, the

influential wazir or chief minister to two Saljuq sultans.” The close relationship al-

""Lambton, Continuity and Change, 320.

'2M., Streck, “Mashhad,” in Encyclopaedia of Islam, 2d ed.

'* A. J. Wensinck and J. H. Kramers, “al-Ghazzali” in Handworterbuch des Islam (Leiden:
E. J. Brill, 1941), 140-44.
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Ghazali enjoyed with Nizam al-Mulk may well Have been as a result of their common
origins. |

The district of Tus was said to comprise more than 1000 villages. Some
accounts say Tﬁs comprised of two major towns, al—IEbarin and Tufan, and in some
instances that a second part, reputed to have been called Nugan, is mentioned. It was
partly due to the fact that Tus was both a city and a district, that the misconception
that it was a double’ town became current among later Arab geographers.* After it
had been destroyed in 791/1389, Tﬁs re-emerged as Mashhad in northern Iran. The
Abbassid caliph Harin al-Rashid (d. 193/809), and the eighth Shi 1 Imam “Ali b. Miisa
al-Rida (d. 203/818) were buried there.* Al-Ghazali was also buried in Tis.

Not much is known of al-Ghazali’s father. Al-Subki says that he was fond of
the company of the devout and the learned, and prayed that God provide him with sons
~ who would serve the faith. Although his father diéd when al-Ghazali was relatively
youhg, he seems to have had a telling influence on his son’s life, for in the moral
economy of al-Ghazali’s biography, there are definite indications of a subliminal pazer
incertus. His father’s will stated that his two sons be educated from the proceeds of
his estate. For this purpose they were placed iﬁ the custody of én uﬁknown pious elder
of Tus, known for his tendencies toward mysticism (tasawwuf). When the income
from the estate was depleted, the al-Ghazali children were forced to attend a boarding

school where they were educated and fed.

'4Streck, “Mashhad.”

Adib Nayif Diyab, “al-Ghazali,” in Religion, Learning and Science in the Abbassid
Period, ed. M. J. L Young, J. D. Latham and R. B. Serjeant (Cambridge: Cambridge University Press,
'1990), 425.
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There are no extant historical records on al-Ghazali’s mother. While some
sources say that she lived long enough to see her son’s rise to fame, others say that she
died while al-Ghazali was still very young.* The latter view seems to be more feasible,
and possibly explains why the al-Ghazali children were placed in foster-care, for it is

unlikely that they would have been reared by strangers, had their mother been alive.

Al-Ghazali had three daughters who survived him. Their details are unknown,
and we only have the name of one, Sitt al-Muna.” AAson, called Hamid, who died in

his youth, is the reason why al-Ghazali is called Abu Hamid, the father of Hamid.

Education
One of the earliest teachers with whom al-Ghazali studied in Tiis was Ahmad b.
Muhammad.al-RadhakénT. Before he reached the age of 20 he went to Jurjan. Recent
research has put paid to the popular belief that while he was there, al-Ghazali studied
witﬁ Abu Nasr al-Isma‘ili (d. 405/1014). According to modern biographical treatises,
Abu Nasr died 45 years prior to al-Ghazali’s birth. The modern scholar, ‘Abd al.—KarTm
al-Yafi has now identified al-Ghazali’s teacher as being the scholar and jurist, Abu al-

Qasim Ismal b. Mis'ada al-Ismia'ili- (d. 477/1084), also known as Ibn Sa'da.* The

'SSulayman Dunya says that al-Ghazali’s mother lived to see her son’s fame, see his al-
Hagiqa fi Nazar al-Ghazdli (Cairo: Dér al-Maarif, 1965), 18-19. “Abd al-Dd’im Abii al- Ata al-Baqri
al-Ansari says that she died when he was very young, I tirdfat al-Ghazali: Kayfa Arrakha al-Ghazali
Nafsahu (Cairo: Maktaba al-Angelo al-Misriyya, 1975), 3.

’Shams al-Din Muhammad b. Ahmad b. ‘Uthnian al-Dhahabi, Siyar A'lam al-Nubald’, ed.
Shucayb al-Arna’t (Beirut: Mu’assasah al-Risala, 1405/1984), 19:326; al-Subki, Tabagat, n. 6:192.
Al-Fayumi says the one daughter’s name was Sitt al-Nisa’.

' Abd al-Karim al-YAfi, “Sirat al-Imam AbT Hamid al-Ghazali wa Makanatuhu,” al-Turdth
al-"ArabT, no. 22 (Jamad al-Ul3 1406/January 1986) : 11. This is also confirmed by Ahmad Shams al-
Din in his “Muqaddima” to volume of 7 of al-Ghazali’s collected works, Mujmii a Rasa il al-Imém al-
Ghazali, ed. Ahmad Shams al-Din (Beirut: Dar al-Kutub al-Timiyya, 1988/1409), 5; “Arif Tmir (al-
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most interesting aspect of Abu al-Qasim’s tutelage is the fact that he was a member of

the Isma ili S};ica, a sect which al-Ghazali was to oppose vigorously later in his career.

After studying the religious and linguistic disciplines in Tus and Jurjan, he went
‘to the Naysabur Nizamiyya college with some other students from Tus. Here he
studied more advanced disciplines of positive law (figh), theology, logic and
philosophy under the celebrated teacher, Imam al-Haramayn ‘Abd al-Malik b. “Abd-
Allah al-Juwayn‘i (d. 478/1085). While at Naysabur he also studied with Abu “Ali al-
Farmadhi (d. 477/1084-5).» Al-Ghazili-’s.brilliance. rapidly gained renown and his

powers of speculative thought were regarded unsurpassed.®

Al-Ghazali’s genius has been chronicled from an early age. While still a student
of al-Juwayni, he broke a hallowed convention of the time by writing a book called, al-
Mankhul min Tacliq[zt al—U.gz?l (The Sifted from Notes on Principles).* During the
classical period of Islam, it was an unwritten rule that one did not write a work during

“the lifetime of one’s teacher, or while still under tutelage. In what appears to have
been a moment of supreme irritation at al-Ghazali’s impertinence, al-Juwayni is.said to
have remarked: “You buried me while I am alive, could you not wait until I was
dead?® Al-Juwayn‘i.’s statement could be interpreted as édmiration for his student’s

intellectual achievement, but was more likely a scathing reproach for his audacity.

(al-GhazElf Bayna al-Falsafa wa al-Din (London: Riad el-Rayyes Books, 1987), 41, identifies this
teacher as Ibn Sacda, and not Tbn Mis ada as al-Yafi and Al}mad Shams al-D-i-n report.

191-Dhahabi, Siyar, 18:565.

*Abu al-Faraj ‘Abd al-Ral}m'in Ton al-Jawz-i., al-Muntazam ﬁ- Ta'rikh al-Mulk wa al-Umam
(Beirut: Dar Sadir, n.d), 9:168-70.

2 Abu al-"Abbas Shams al-Din Ahmad b. Muhammad b. Abi Bakr b. Khallikan, Wafayat al-
A'yan wa Anba’ Abna’ al-Zaman, ed. Thsan ‘Abbas (Beirut: Dar Sadir, n.d.), 4:217-21. Abu Hamid
Muhammad b. Muhammad al-Ghazali, al-Mankhiul min Ta ligat al:u.}‘&l. '

ZIbn a]—Jawz-i, al-Muntazam, 9:169. |
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Most biographers have recorded anecdotes of the tension that existed between the
young al-Ghazali and his mentor al-Juwayni, especially the latter’s envy.® While most
of these accounts can be classified as being hagiographical, aimed at boosting al-
Ghazali’s status, they can also be subjected to more rigorous scrutiny to uncover the
strained relationship between al-Ghazali and his renowned teacher. In‘ addition to the
fact that they show that al-Ghazali was prepared to break conventions from an early
age, they also shed light on the psycho-social relationships between students and

teachers during the period.

There were two other students of al-Juwayni with whom al-Ghazali competed
regularly. They were Abli al-Hasan “Ali b. Muhammad b. “Alf al-'I_‘abaﬁ', better known
as Ilkiya al-Harasi (d. 504/1110) and Ahmad b. Muhammad al-Muzaffar al-Khawwafi
(d. 500/1106). Al-Juwayni is reported to have remarked: ‘al-Ghazali is a brimful
ocean; Ilkiya a lion ready to leap, and al-Khawwafi an incinerating fire.”* He also said
that ‘fesearch is the strength of al-Khawwafi, conjecture belongs to al-Ghazali, and

eloquence to Ilkiya al-Harasi.”>

The Beginning of a Career
Historical sources are not clear what al-Ghazali did between 478/1085 and
484/1091. While some biographers say that he remained at the Naysabur Nizamiyya,
others say that he joined the retinue of scholars and theologians which accompanied
the chief minister, Nizam al-Mulk. Perhaps he did both. What is known with certainty
is that, in 484/1091, Nizam al-Mulk appointed him as professor of Shafi1 law at the
Baghdad Nizamiyya college. =~ With this appointment, al-Ghazali’s intellectual

excellence was recognised. During this period he wrote some of his most influential

Pal-Yaff, “Sirat al-Imdm,” 12.
**al-Subki, Tabaqat, 6:196.
al-Subki, Tabagat, 6:202.
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work on theology and the refutation of the philosophers which contributed to his

popularity.

This period of teaching was to be short-lived, lasting only four years. In
488/1095, while he was in Baghdad, a nervous breakdown and a personal spiritual
crisis caused him to vacate his teaching post. A number of events combined to
precipitate his departure from Baghdad. Just a year prior to his resignation, al-Ghazali
enjoyed public exposure when he administered the oath of office to the newly acceded
Abbassid caliph, al-Mustaz_hir"‘ It is likely that al-Ghazali was exposed to political
threats through his connection with al-Mustazhir, who along with other dignitéries of
Baghdad, had supported Tutush (d. 488/ 1095) in his claim to the sultanate. Tutush,
however, was defeated by the Saljuq Barkyaruq (d. 498/1105). McDonald postulates
that al-Ghazali must have had serious féars because of his relationship with the royal
palace, for he surrendered his professorship and left Baghdad. Added weight is given
to this theory by the fact that al-Ghazali only resumed public teaching after the death of

Barkyaruq.”

Others believe that he fled Baghdad in 488/1095 to escape the assassin’s
dagger.>® Prior to his exodus from Baghda-ld, there had been a spate of politically
motivated killings. First, the chief minister, Nizam al-Mulk was assassinated in
485/1092, followed by Sultan Malikshah who was allegedly poisoned in the same

year.” These assassinations were closely followed by that of the new chief minister, Taj

*F R.C. Bagley, “Introduction” to Ghazali’s Book of Counsel for Kings, trans. F.R.C.
Bagley (London: Oxford University Press, 1971), xxiv.

?IShorter Encyclopaedia of Islam, 1974 ed., s.v. “al-Ghazzali.”

Bw. Montgomery Watt, “The Study of al-Gazali,” Oriens 13-14 (1961): 129, attributes this
opinion to Farid Jabre.

M. Th. Houtsma, “The Death of Nizam al-Mulk and its Consequences,” in Journal of
Indian History 3 no. 8 (September 1924); 156,
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al-Mulk in 486/1093. Given his close ties to these notables at the Saljuq court, it is

likely that al-Ghazali may, at the very least, have feared for his life.

His early relationship with the Isma ilis with whom he studied in Jurjan also
bears examination at this point. The Nizari Ismia ilis may have considered him a traitor
for he gained entry into their closed circle when he was a student and then, not only
did he aband\on them, but actively opposed them.* The Saljuq regime and the
Abbassid caliph of Baghdad were bitterly opposed to their Isma'ili Shii adversaries.
Al-Ghazali’s anti-Shi 1 polemics can be found consistently throughout his writings, but
his most virulently anti-Ismaili treatise, al-Mustazhiri, emanated from the time when

he was in the caliph’s service. Little wonder then that his flight to Damascus is also

believed to have been precipitated by fear of Tsma‘ili reprisals against him!

The best documented reason for his retirement from the Nizamiyya has been
attributed to the deep spiritual crisis which he suffered at this time. He was plagued by
intellectual self-doubt and viewed his teachirig career as having been contaminated by
impure and egotistic motives. This debilitating illness could also have been an
hysterical paralysis which could have been related to hostile relationships with
significant others in infancy and childhood, as studies in other contexts have shown.»
As we know, al-Ghaz'éﬁ was orphaned in early childhood. From the onset of that .
illness during adulthood, al-Ghazali started to search for a more profound experience
of the truth to substitute a deep psychological deprivation, which he ultimately found
in mysticism.** While this psychological explanation may not altogether be incorrect, it

does somehow suppress the effects of his political activities under the broad categories

Tamir, Bayna al-Falsafa wa al-Din, 43.

3 Ganath Obeyesekere, The Work of Culture (Chicago: The University of Chicago Press,
1990), 14-15.

*Ibid., 17.
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of moral incrimination and psychoanalysis. In fact, al-Ghazali’s exodus from Baghdad
could have been as a result of some or all of these factors, social, political and

personal.

Under the pretext of pilgrimage (hajj), al-Ghazali left Baghdad for the spiritual
centres of Damascus and Jerusalem. In Damascus, it is reported that he frequented the
gatherings of the jurist, Nasr b. Ibrahim al-Maqdisi (d. 490/1096), who is said to have
had sﬂﬁ ieanings. There is confusion about the other places to which he travelled
during this time. It is known that he intended to meet the ruler of the Maghrib, Yusuf
b. Tashfin (d. 500/1107). Some believe he may have travelled as far as Alexandria
before turning back.® However, when he learned of the latter’s déath, he abandoned
his trip to that region. In any event, after an absence of between four to five years, he
returned to Tus in 493/1099-1100, where he completed the writing of the Jhya’
“Utum al-Din. ’

Around 499/1106 Nizam al-Mulk’s son, Fakhr al-Din CAIT, now the wazir to
Sanjar, persuaded al-Ghazali to return to the Nizamiyya college in Naysabur. In
500/1106, however, Fakhr al-Din was killed by an Isma ili adversary. It is not clear for .
how long after that al-Ghazali remained in Naysabur. Some believe he returned to Tus
after the death of the wazir, while other sources suggest that he may have finally
retired from official teaching around 503/1109-10. During this period, he spent most
of his time in sz—lﬁ- practices, writing and teaching a select group of students. It was

between his second spell of official teaching and final retirement, that he completed the

Bal-Subki, Tabagat, 6:199; “Abd 'al-Rax_mfan Badawi, Mu'allafat al-Ghazali, 2d ed.,
(Kuwait: Wakala al-Magbﬁcé't, 1977), 23, says that the reports that al-Ghazali received news of Yuasuf
b. Tashfin’s death in Alexandria were implausible because it is known that in the year 500/1107 al-
Ghazali was back in Khurasan.



Chaptei' 1 18

work on legal theory, al-Mustasfa, the central focus of this thesis.* On 14 Jamad al-
Thani 505 - 18 December 1111, not long after his withdrawal from public life, he died

at the age of 53.

al—Ghazall the Theologian (Mutakalltm) and the Saljuq Era

In evaluating al-Ghazali’s role as a theologian, it is necessary to place him in
the broader context of the religious and sectarian revival of his time. Makdisi correctly
points out that the revival of the Sunni theological tradition did not begin with the
Saljugs, nor fhe activities of Nizam al-Mulk, for that matter.;’ Far from any significant
revival, Ni;ém al-Mulk assisted by al-Ghazali, vigorously promoted the legal school of
Shafi1 and only implicitly advanced the doctrinal tenets of Ash‘arism. The received
wisdom which hails al-Ghazali as the champion of Asharism is questionable.
Makdisi’s study points out that at the time a traditionalist Sunni revival was firmly in
control which glorified the explicit words (nass) and held them to be sacred.* This
.trend was implicitly and sometimes explicitly pitted against the rationalising legal and

theological schools in Islam. According to Makdisi:

Ghazzali’s career in Baghdad was too late and too brief to have allowed him to
do for Ash arism what he is supposed to have done; namely establish it as the
middle of the road orthodoxy. Ghazzali could not have taught Ash arism in the
madrasa even if it had been possible. He was professor of Shafi 7 law, and that
is the subject he taught.... Outside of that traditional institution of learning, the
madrasa, he pursued other subjects, including philosophy, queen of the
“foreign sciences” or ‘ilm al-awa'il.”

3“Bagley, Counsel Jfor Kings, xxxvi.

3*Makdisi, “The Sunni Revival in Islamic Civilization,” in Islamic Civilization, 155.
*Ibid. '

3"Makdisi, “Sunni Revival,” 160.
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Ashcarism, therefore, could only have been propagated by infiltrating the sermon
(wac_z), and not through formal teaching (fadris).* Fierce sectarian competition

prevented open proselytisation to theological schools.

The power structure of the Abbassid empire had undergone a major change just
prior to al-Ghazali’s era. In 334/945 the Buwayhids - Daylami Persians from the
:I‘abaris'gin region - captured Baghdad. They remained in power for just over 100
years until 447/1055 when they were defeated by the Saljugs, Turkish warriors from
Central Asia. The Mu tazilites, along with the Shi'ites, had supported the Buwayhid
dynasty.® The fortunes of both the Mu tazilites and Shi‘ites waned when the Suljugs
came to power. From then onwards, the Saljugs effectively limited the power of the

Abbassid caliph in Baghdad.

Tughril Beg, the first of the great Saljugs, was the first to order the public
cursing of al-Ash’ari from the pulpits of Khurasan where the worshippérs were
predominantly followers of the Shafi i school. The key proponent of this anti-Shafi |
persecution, says al-Subk], was the Mu tazilite *Amid al-Mulk, Mangﬁr b. Muhammad
al-Kunduri (d. 456/1064), the wag;r of Tughril Beg;‘° He extracted permission from
the sultaﬁ to take action against the heretics (al-mu'btadicaf ), namely the philosophers
and the Shi‘a. Al-Kunduri sought support from the Mu tazilites, who according to al-

Subki:

*Henri Laoust, “Les Agitations Religieuses A Baghdad aux IVE et V€ siecles de I’hegire,”
in Islamic Civilization, 178.

3"Umar Farriikh, Ta’vikh al-Fikr al- Arabi ila Ayyam Ibn Khaldin (Beirut: Dar al- Iim li al-
Milayin, 1983), 466. _

“*He had supported the unsuccessful claim to the throne of Alp Arsalan’s brother Sulayman
and was put to death with the approval of Nigﬁm al-Mulk. Bagley, Counsel for Kings, n 1, xxxiii; al-
Subki, Tabagat, 3:390. '
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. pretended to follow the school of Abu Hamfa whereas their hearts were
saturated with the infamies of the Qadarites and only sought affiliation to the
Hanaﬁ school as a cover for themselves.”

However al-Kunduri’s successor as wag;r was Ni;am al-Mulk, a loyal follower
of the Ash’arite creed and the Shafi i law school. His interventions to the influential
Saljuq rulers, Tughril Beg (d. 455/1063) and Alp Arsalan (d. 465/1072) created an
| opportunity for Ash’arites and moderate .‘S‘I;ﬁ} to gradually strengthen their ties with
the new and moderate section of the Saljuq rulers. Initially, Ash’arism was tolerated,
but later it flourished becoming an influential factor within those circles close to the

state.*

The Nizamiyya colleges under the patronage of Ni;am al-Mulk, but particularly
the one in Baghdad, were founded to oppose the two intellectual forces of Hanaﬁsm
and Hanbalism.® Whether as true Hanafites or pretenders, Hanafism was a formidable
force in Baghdad. Hanafism was also supported. by the efforts of Abu Sa'd al-
Mustawfi (d. 494/1101), who built a mausoleum over the grave of Ale‘ Har;ifa around
459/1066, to which was attached a college (madrasa) for the propagation of I:Ianaﬁ
law. In the Abbassid capital of Baghdad, where al-Ghazali found himself, fierce
competition between Shafi/Ash ari and Hanafi/Mutazili schools was common. Both
the Mu tazilites and Ash arites represent different forms of rationalist discourse. It
may even be reasonable to imply that there was a battle for intellectual space among
partisans of kalam themselves. The discipline of theology (cilm al-kalam) was itself in
crisis. Two forms of kalEm,j or rather two types of kalam with different political

agendas were pitted against each other: Ash arite-kalam versus Mu tazilite-kalam. At

“131-Subki, ?’abaq?zt, 3:391; also see Mugtafa Jawad, “CA§r al-Imam al-Ghazali,” al-Turath
al-"Arabi, n0.22 (1986): 109-119.

“2a]-Qurrah Daghi, “*Asr al-Ghazali,” introduction to al-Wasit fi al-Madhhab, 23-24,

“*Laoust, “Les Agitations,” 179.
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source, both Ash’arite and Mu tazilite-kalam were based on the rational defence of

religion by way of speculative arguments.

However, the problem becomes more complex on further investigation. While
the Mu tazilites and Ash arites, excoriated each other in bitter struggle, the Hanbaﬁs
were quite content to act as spectators.* While the rationalist tradition was being torn
by strife, the strength of 'I_-Ianbal—i ‘thought went unchecked, leading to its eventual
hegemony in Baghdad. In addition, it thrived on the influence and activism of al-gadi
Abu Ya'la (d. 458/1065) and later the nobleman (sharif) Abu Ja far (d. 470/1077), a
cousin of the Abbassid Caliph.* It was in this context fhat al-Ghazali played his role as
a theologian (mutakallim) by engéging in extensive debates and writings, not only
against the Ismailis and the Mu'tazilites, but also against the Hanbafis and the Hanaﬁ
law school. He was to show contrition later in his life for his attacks on Abu I:Iar;ifa,
the founder of the Hanaﬁ school. Al-Ghazali also dedicated specific works, such as
the Qaw&cid al-Aga’id (Rules of Dogma) and the al-Musta_zhirzT to theological topics,
which served the dual purpose of repudiating the views of his adversaries and

establishing an acceptable theological doctrine.

al-Gh_az;il} the Ideologue
A large part of al-Ghazali’s career coincided with the political successes of the
Saljuq sultans, especially the-activities of the ambitious Ni;e-im al-Mulk. Al-Ghazali
was too much of a realist to regard the government of the Saljugs as being truly
Islamic“‘v He reformulated Muslim political and constitutional theory, thereby

harmonising the relationship between the caliphs and the real controllers of power, the

44Mu§t_af;1 Jawad, ““Asr al-Imam al-Ghazali,” al-Turath al- Arabi, no. 22 ( 1986): 112.
“Ibid., 114.
“*Lambton, “Aspects of Saljuq-Ghuzz Settlement,” 106.
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Saljuq sultans. The old Persian adage that ‘religion and the monarchy are twins” was

a political aphorism very much in currency at the time . Against this background, the
_political in-fighting between various Saljuq potentates manifested itself in the tensions
between Shafi /Ash ari factions and the Hanaﬁ/Muctazil-i groups. As a senior religious

figure, al-Ghazali could not insulate himself against some of these ideological feuds.

He was forced to become involved in matters of politics to the extent that he
had to take sides in an internal political feud among the Saljuq rulers.® This
involvement resulted in the work Na's7hat al-Muluk (Counsel for Kings), written in the
genre of ‘mirrors for princes,” written in the phase after his retirement from teaching in
Naysibﬁr.’“ A point of interest here is that al-Ghazali set aside a special chapter in this
work, titled “Women and their Good and Bad Pointg.” The essence of this chapter
was that some of the wives of the Saljuq rulers, especially Turkan Khatun, the wife of
Malikshah, played a key role in the clandestine intrigues of succession to the sultanate.
Not only does the chapter provide an insight into al-Ghazali’s attitude towards women,
but also the extent of his partisanship in the conflict. He felt so strongly about the
matter, that he deemed it necessary to warn his contemporaries and future generatiohs

about the role of women in politics:

47Mul.lammad Fat};i al-Dax-'in}, “al-Fikr al-Siy.as:i ‘inda al-Ghaz.:a.ll_i, wa al-Mawardi wa Ibn
Khaldun,” al-Turath al-cz4rab;i, no. 22, (1986): 23-67.

“8a1-Zabidi, Ithaf, 1: 152; Nabih Amin Faris, The Book of Knowledge, being a translation
with notes of the Kitab al-"Tim of al-Ghazzali’s Thya’ “Utam al-Din (Lahore: Shaykh Muhammad
Ashraf, 1970), 40. _

“°E. Ashtor, A Social and Economic History of the Near East in the Middle Ages (London:
Collins, 1976), 210. Ashtor says: “There is good reason to believe that the great success of the
Seldjukids were partly due to the favourable attitude or even active help of the sunni theologians and
other staunch supporters of Moslem orthodoxy.”

*Bagley, Counsel Jor Kings, xxxvi
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It is a fact that all the trials, misfortunes and woes which befall men come
from women, and that few men get in the end what they long and hope from
them ..

Towards the end of his life al-Ghazali wished to change his image of being a
state ideologue, but by then he was too deeply immersed in the affairs of the Salijfqu.
Although he was reluctant to teach in Naysabur after his retirement, he was prevailed -
upon to do so by the wa;;;' Fakhr al-Mulk. Even at such a late stage, he wished in vain

to distance himself from the patrons of power.

al-Ghazali the Jurist (Faqih)

The primary concern of this chapter is to ascertain Why the accounts of al-
Ghazali’s juristic career are so inadequate. T.herev must be reasons why, his
biographers have generally ignored this aspect of his life.* It could be that al-Ghazali
had ambitions of be_ing more than just a jurist and saw himself as a grand religious
reformer. In many respects he was ideally suited to multifaceted roles. He was
familiar with Sufism and had the added advantage of being an accomplished
theologian. It is likely that the fame which grew from these talents overshadowed his
equally distinguished, if not quite as visible, legal abilities. His mastery of the
controversial disciplines of myéticism and theology could also-be responsible for the
margina.lisation‘of his juristic talents. Al-Ghazali, the controversial theologian and siifi,
features much more prominently in the biographical literature than does any other
dimension of his life. Criticism against him also centered around these two areas. Ibn
al-Jawzi, for instance, was vehément in denouncing al-Ghazali’s idiosyncratic views on

asceticism, citing “.. the reason for his deviation from the rectitude of proper

'Bagley, Counsel for Kings, 172.
’Exception to my generalisation is a work by Husayn Amin, al-Ghazali Fagihan, wa
Faylasufan wa Mutasawwifan (Baghdad, 1963).
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understanding (al-figh)...” was “.. because of his association with the sifis. He

viewed their lifestyle as the goal.”

Nevertheless, al-Ghazali’s student Muhammad b. Yahya b. Mansur described
him as the ‘Second al-Shafi1.” * Ibn Asakir praised al-Ghazali as having been an
‘authority” in both the law (figh) of the Shafi school (madhhab) and in comparative
law (kd@na imaman fi al-figh madhhaban wa khilafan).» Al-Ghazali was credited with
the renewal of the Shafi] school of law (jaddada al-madhhaba fi al-figh) s

It is well known that al-Ghazali was not a very accomplished traditionist

(muhaddith).” What he lacked in the discipline of tradition, he certainly made up for in

53bn al-Jawzi, al-Muntazam, 9:169.

5 4al-Subk.i, _Tabath, 6:202; This student Muhammad b. Yahya wrote a commentary on al-
Ghazali’s ‘al-Wasit i al- Furii ' which he called al-Muhit, see Katib Jalabi (Chelebi) (Haji Khalifa),
Kashf al-Zunun “an Asamf al-Kutub wa al-Funiin, ed. Muhammad Sharaf al-Din Yaltagaya (Wakalat
al-Ma arif al-Jalila, 1360/1941), 2:633.

*al-Subki, Tabagat, 6:214; 1 have translated khilaf here as comparative law. The term khilaf
is opposed to madhhab, where the latter refers to doctrines having the consensus of the school’s
doctors. Khilaf deals with the disputed questions of law, whether it is in one or several schools of law.
~ Since khilaf is about comparing and disputing, the notion of comparative law is appropriate. George
Makdisi, The Rise of Colleges, 109. |

*Muhammad al-Zuhayli, “al-Ghazali al-Faqih wa Kitabuhii al-Wajiz,” al-Turdth al- Arabi,
no. 22 (1986): 88, al-Subki, Tabagat, 6:205, 214.

S"Traditionists have accused al-Ghazali of lacking proficiency in knowledge of bad;"th, a
deficiency which he seemed to have attempted to redress in the closing years of his life. Muhammad
b. Idris al-Shafi T (d. 205/820) to whom al-Ghazali is equated, was also poorly rated for his knowledge
of hadith, yet he became immortalised in the law school. A disciple of al-Shafi I, Ahmad b. Hanbal,
said of his teacher: “He was the most discerning (afgah) of people when it came to comprehending
the Book of God or the Tradition (Sunna) of His Prophet was concerned, but spent little time in search
of Prophetic narrations ({mdi-th).” Muhammad b. Hasan al-I-.Iujaw-i al-Tha alabi al-Fasi, al-Fikr al-
Sami fi Ta rikh al-figh al-IslamT, ed. ‘Abd al- Aziz b. “Abd al-Fatth al-Qari, (Cairo: Maktaba Dir al-
Turath, 1397 AH), 1:395. Al-Shafii and al-Ghazali may share more than what their biographers
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the field of law. His contribution becomes evident when one examines the
chronological catalogue of legal manuals used in the Shafi school. Al-Shafii (d.
204/820) wrote the Kitab al-Umm which was abridged by his Egyptian student al-
Muzani (d. 264/878), as the Mukhtasar al-Muzani. Nearly one and a half centuries
later, in the eleventh century, al-Juwayni (d. 478/1085) wrote a commentary on the
Mukhtasar al-Muzani called Nihayat al-Matlab fi Dirayat al-Madhhab. Al-Ghazali
abridged this work and called it the al-Basit. From this work he culled three smaller
abridgements, the al-Wasf_t, the al-Waj;z and the al-Khulasa. The genealogy of Shafite

i

jurisprudence flowed from al-Shafi 1 to al-Ghazali. (See diagram.)

During the three centuries following his death, al-Ghazali’s works were
undeniably pivotal in the development of the legal canon of the Shafi1 school. Much
of the later developments were dependent on his writings and interpretations of the
master texts of the Shafi i school. Jurists would later use his works to extrapolate
rulings for the school. The leading Shafite jurist, ‘Abd al-Karim b. Muhammad al-
Qazw-ini. al-Rafi1 (d. 623/1226) abridged al-Ghazali’s al-Khuldsa into a work called al-
Muharrar» Al-Rafi1 also produced a commentary on al-Ghazali's al-Wajiz, called
Fath al-Aziz (Sharh al-Wajiz).» The second most important figure after al-Rafi 1 in the
Shafi i school was Yahya b. Sharaf b. Muri al-Nawawi (d. 676/1278). 1t was he who

abridged the al-Muharrar into the Minhaj al-Talibin, now an authoritative source for

thought they had in common. But the significant point that this comparison raises is that at least in
the twelfth century, knowledge of traditions as the main yardstick for measuring the intellectual
excellence of a scholar had waned. Al-Ghazali’s indiscriminate use of unverified prophetic traditions
(ahadith) also exposed him to criticism which indirectly affected his credibility as a jurist. Ibn al-
Jawzi says that in the Jhya’ “Uliim al-Din, al-Ghazali wrote on the method of the S#fis and ignored the
rule of figh, see Ibn al-Jawz.i, al-Muntazam, 9:169.

*%al-Zuhayli, “al-Ghazali al-Faqih,” 85.

*Muhammad b. Hasan al-Hujawi al-Tha alabi al-Fasi, al-Fikr al-Sami fi Ta'rikh al-Figh al-
Islami, ed. “Abd al-Aziz b. ‘Abd al-Fattah al-Qari (Cairo: Maktaba Dar al-Turath, 1397 AH), 2:338.
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Key Role of al-Ghazali in the Genealogy of Shafi‘i
Jurisprudence .y
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juridical responsa (fatawa) in Shafi T jurisprudence.® Although several commentaries,
glosses and notes have been written on the Minhayj, it rﬁust be kept in mind that al-
_Ghazali was the key link in the transmission of the jurisprudential sources of the Shafi T
school between the fifth/eleventh and seventWthiﬁeenth centuries.® Even in legal
theory (usul al-figh), al-Ghazali’s al-Mustasfa ranks as third in the trio of works in this
field. Only the al-Mu tamad of Abi al-Husayn al-Basri (d. 413/1022) and the Kitab
al-Burhan of al-Juwayni (d. 478/1085) preceded it in the hierarchy of such works.*

Remembering the Dramatic
If the empirical evidence supports al-Ghazali’s pedigree as a jurist par
excellence, then there must be some explanation as to why he does not occupy that
status in the tradition. I venture to suggest that the historical sources tended to focus
on the controversial and dramatic, with the result that the ordinary events were
underplayed, if not completely ignored. For the historian of religion an important issue
is “to what extent ideal concepts such as those presented in a founder’s biography

shape subsequent life-tellings.”* Kris attributes the transformation of the mythical into

6'(’al-Zuhayﬁ, “al-Ghazali al-Faqih,” 85, al-I:Iuja“?i, al-Fikr al-Sami, 2:341, says the al-
Minhdj is the abridgement of al-Rafi 1’s al-Rawda.

®'For the titles of some of the commentaries of Minhdj al-Talibin of al-Nawawi: Sharh
Minhij al-Talibin by Jalal al-Din al-Mahalli (d. 864/1459). Hashiya ‘ald Sharh al-Mahailli ‘ala
Minhaj al-Talibin by Shihab al-Din al-Qalyibl. Mughni al-Muhtdj by al-Khatib al-Shirbini (d.
994/1586). Tuhfati al-Muhtaj by Ton Hajar al-Haytami (d. 973/1565). Hdshiya by “Abd al-Hamid al-
Shirwani. Nihayatu al-Muhtaj li Sharh al-Minhaj by al-Shihab al-Ramii (d. 1004/1596). Ijashiya
“ala Sharh al-Minh3j, by Nir al-Din al-Shabramaliisi (d. 1087/1677)

“Muhammad Abti Zahra, “al-Ghazali al-Faqih,”, 531.

®*Marcia K. Hermansen, “Interdisciplinary Approaches to Islamic Biographical Materials,”
Religion 18 (1988) : 171; also see Richard W. Bulliet, “A Quantitative Approach to Medieval
Muslim Biographical Dictionaries,” in Journal of the Economic and Social History of the Orient, 13
(1970) : 195-211 passim.
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factual as the ‘biographical formulae.” “ By constantly repeating the same incident or
events, a process is set into motion whereby the image of the subject is affected. Al-
Ghazal’s biography has been made vulnerable to mythology by the inclusion of several
such elements, in particular, the myths which surround his role as a theologian
(mutakallim) and mystic (mutasawwif). These were controversial disciplines at the

time and provided ample material for historical drama.

Several myths were circulated to legitimise al-Ghazali’s theological and
mystically-inspired writings. ‘Legitimizing-edifying-dreams” do not only play a crucial
role in reinforcing these myths as Kinberg’s study has shown but are also suggestive of
a semiotic coding of information at more subtle levels.® ‘Dreams that instruct people
how to behave, think, or react to definite situations in their daily lives” are widely
found throughout Islamic literature.* Various law schools (madhahib) were also the
subject of a range of such legitimizing dreams. Abu al-Hasan al-Ash’ari, for instance,
left the Mu tazilite fold on the basis of a dream. ‘Al-Ghazali’s theological and :sﬁﬁ_
works were popularised by similar Iegitirrﬁzing dreams. Abi al-Qasim Sa'd b. “Ali al-
Isfara’ini for instance, saw the Prophet of Islam in a dream approving one of al-
Ghazali’s theological texts, Qawacid al-Aqa’id. Ton Hirzam, an outspoken critic of al-
Ghazali’s Thya’ ‘Uliim al-Din, dreamt that he was beaten on the command of tﬁe
Prophet for criticising al-Ghazali’s book, and when he woke up, found the whip marks
on his body. These events were dramatised in a bid to bolster al-Ghazali’s authority in
the disciplines of theology and mysticism. Al-Ghazali’s biography thrives on his
success as a :s'z?ﬁ- and theologian and thus accounts for him being accorded the

honorific Hyjjat al-Islam (Authority of Islam). His legal contributions could not

Kris, “The Image of the Artist,” 65.

Leah Kinberg, “The Legitimation of the Madhahib through dreams,” Arabica 32 (1985):
47-79 passim; Hermansen, “Interdisciplinary Approaches,” 175.

®Kinberg, “The Legitimation of the Madhahib,” 48.
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possibly match such levels of drama and were thus reduced to the level of the ordinary

in the historical memory.

Reading the (Auto)Biography: Three Evénts

When reading. al-Ghazali’s autdbiography and biographical accounts, some
events impress more than others. An endeavor will be made to place three of these
events into a particular theoretical framework so that they can amplify an overall
assertion that authors, even of arcane legal theory, and their biographies cannot be
entirely separated. These events or social dramas are the keys to understanding the
ideas, feelings and emotions of the biographical subject. I suggest that three events
epitomise the social dramas of al-Ghazali’s life, és evident from his autobiography and
biographies. Historical precision may not always be appropriate and, indeed, not even
possible as worldviews are not easily chronicled in the manner that political events are,
but this in no way detracts from their réality from the viewpoint of the subject.” One
way of examining the broad themes of biography is to see each human experience as a
chain of rites de passage through varying stages of liminality, or the individual’s social
drama of pilgrimage. The three events described here symbolise récurring themes in

al-Ghazali’s biography.

The Self

The first event took place iﬁ al-Ghazali’s childhood on the occasion when his
tuition came to an abrupt halt due to a lack of funds. He was then advised to join a
school (madrasa) in Tus where he would receive free tuition and lodging facilities to
become a jurist. During more reflective moods in later life, al-Ghazali lamented the

fact that his career as a jurist came about by coincidence, since his main goal to study

L s

’See Robert Darnton, The Great Cat Massacre and Other Episodes in French Cultural
History (New York: Vintage Books, 1984), 23.
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was in order to survive. This event troubled al-Ghazali to such an extent that it
warranted a comment in his autobiography: ‘We sought knowledge for purposes other
than God, but [knowledge] refused to be [harnessed] except for God” (talabna al-
“ilma li ghayr allah fa aba an yakina illa lillah).* A strong sense of guilt is evident in
these words, occasioned by the fact that the knowledge which was to bring him such
acclaim had not been gained with noble and moral goals in sight. At that time in his
life, he studied because it was expedient to do so, and because he was fed as well as
educated at the madrasa. However, he did manage to come to terms with these
feelings of guilt by viewing the issue deterministically and concluding that knowledge

did not allow itself to be used in pursuit of a lesser goal.

Many of al-Ghazali’s biographers continue to be puzzled by this statement. Al-
Ansani says that it is unclear whether he was commenting positively, or negatively.® I
believe it symbolises al-Ghazali’s life-long battle with his self and his continuous
struggle to celebrate the purity of motive, rectitude and moral order. His last words on
his deathbed, which he had reiterated to his disciples on many occasions was ‘cultivate
sincerity of motive” (Calaykum bi al-ikhlas).” He was strongly aware that anything
which might accrue from talent or influence was worthless if the greater good of a
moral cause had not been served. This dilemma of faith and constant stmggle to allow
only purity of motive, generated al-Gha;ElT’s r.noral and ascetic-self, the sz'zﬁ. The
statement that ‘knowledge refused to be [harnessed] except for God” is an
overpowering indication of }he degree to which he had enlightened himself
Overcoming the egotistical motive and turning the referent to God was, for him, of the

utmost importance.

“al-Yafi, “Sirat al-Imam,” 9; al-Subki, Tabagat, 6:194.
%al-Ansari, I tirdjat, 6.

Tbn al-Jawz-i', al-Muntazam, 9:170.



Chapter 1 30

Memory and Writing

The next account recalls an episode when the young al-Ghazali was returning
from Jurjan where he had been studying and had taken notes (za liga) from his Isma ili
teacher in Jurjan. On his return to Tus he was accosted by a group of vagrant robbers
(cayyarzin) who relieved him of his possessions, including his notes. He pleaded with
the thieves to return the notes which were his most prized ‘possessidn, representing
years of labour. He offered them all his goods except the notes, saying they would be
of little benefit to them anyway. The leader of the band of the thieves derided him
saying: ‘How can you claini that you have knowledge, when we have taken it away
from you. Now you have been stripped of its knowledge and left without knowledge
(cilm)!”" This event had a profound effect on al-Ghazali. He firmly believed that God
had used the robbers to convey to him the message that memory should be the prime
instrument used to store knowledge.” Consequently, he memorized the notes during
his three-year stay in Tus. Viewed from a post-modernist perspective, al-Ghazali
would be faulted for his erroneous belief in memory as a ‘treasure” and a ‘presence”.”
After this incident al-Ghazali disclaimed ‘writing,” associating it with ‘heft’. He
asserted that writing can be possessed by thieves and taken away from one, leading to

~deprivation.

When reading the later works of al-Ghazali like al-Mustasfa, it becomes
evident that his attitude towards writing suffered a change. In a ‘discussion about the
conditions of juristic discretion (ijtihad), al-Ghazali made several observations as to
what constituted the proper qualification of a master-jurist (mujtahid). He then argued

in favour of several concessions on these conditions all of which favoured writing

"al-Subki, Tabagat, 6:195.
"Ibid.
Bpaul de Man, Blindness and Insight, (New York: Oxford University Press, 1971), 114.
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against memorisation.” For instahce, he said, that one did not need to memorise the
entire Qur’an, the legal verses of the Qur’an, Iyadfth statements dealing with law, or
those cases of existing consensus and rules of grammar, in order to qualify as a master-
jurist. It would suffice if one had sufficient knowledge and access to authorised copies

of these source materials.

Here we have two positions of al-Ghézili-: the young al-Ghazali returning from
Jurjan and the ;&ﬁ.retired at Tus. There could be a number of explanations for this
_change in attitude towards writing, but I will offer one. Al-Ghazali juxtaposes memory
and speech in opposition to writing, just as he posits literal against metaphorical,
nature against culture and positive against negative. Use of the superior term
celebrates the Jogos whereas the use of the inferior term (e.g. the metaphorical instead
of the literal) marks a linguistic fall. Hence, all analysis is strategically returned to its
origins, located in voice and, by inference writing is degraded. By privileging memory
over the written word, al-Ghazali believes he would have direct knowledge through
phonic speech. ‘“The unmediated presence of the self to its own voice, as opposed to
the reflective distance that separates the self from the written word.”” He identifies the
spoken sound captured in memory with meaning (thought). This phonocentrism, is
also characteristic of Muslim logocentrism, which treats writing as fnerely .an exterﬁal,
supplementary addition to the written word. It is also a reference to an origin, a pure
source of meaning where the knowledge of the notes originates, namely from his
Isma‘ili peers in Jurjan. It traces the knowledge to a site, a point, be it language or
authority, beyond which we need not go further. This is called a metaphysics of
presence. Logocentrism and a metaphysics of presence are characterised by the

irrepressible desire to have a transcendental signified which engenders a closed

"Mu, 2:350-54.
Ibid.
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linguistic and knowledge system.” I would identify this instance as an illustration of

the crude logocentrism of the young al-Ghazali.

The later and older al-Ghazali is more experienced and enriched by his mystical
experiences. In the mystical world the sign doe_s not point to itself, but to another sign.
Although there is a gravitation to the Sign, signifying God, the interrelation between
signifier and signified is less rigid and referential. The mystical world places a greater
emphasis on symbolism, instead of literalism. After this experience, al-Ghazali has a
different appreciation of writing and no longer associates it with theft. Contrary to his
earlier stance, he does not require knowledge to be memorized. A written source is.
sufficient. He no longer privileges voice, but considers writing as another referent.
While the written source may still be considered a source and site of originary
meaning, the switch that al-Ghazali makes from sound to writing opens the possibility
of at least limiting logocentrism and the metaphysics of presence, and thereby opening
the boundaries of a closed linguistic and knowledge system. The significance of these
observations are that they indicate the shifts in al-Ghazali’s position. In addition, if one
reads the two instances together it creates a certain sense of ambiguity and
ambivalence as to the extent logocentrism inheres in his thought, or whether the
mystical experiences had radically changed his perspective of knowledge, especially in

law.

Exodus from Baghdad .

Al-Ghazali’s exodus from Baghdad is a legend that also makes a significant
autobiographical statement. In my opinion it is perhaps the most express statement of
rites de passage within a ritual subject. Al-Ghazali had undertaken a ‘pilgrimage’

which had serious personal and social consequences. Turner believes that in the major

"®Derrida, Of Grammatology, 49.
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historical religions, pilgrimage is the ‘functional equivalent” of partly a type of rites de
passage and partly that of ‘tituals of affliction.” ” In preliterate small-scale societies,
but also in cultures where pilgrimage systems are strongly developed, people often
undertake a penitential journey to some shrine in order to cure illness or difficulties of
body, mind or soul by miraculous power, or better morale.™ Al-Ghazali’s long absence

from Baghdad, I believe, was such a pilgrimage.

For while al-Ghazali did undertake the obligatory pilgrimage (hajj) to Makka
during this exodus, much of his reflections about his spiritual sojourn was in and
around Damascus and Jerusalem, both sites of non-obligatory shrines of pilgrimage in
Islam. Both were places of great spiritual traditions of the Jewish prophets and saintly

figures revered by different forms of Islim. Al-Ghazali said:

I announced that I had resolved to leave for Mecca, all the while planning
secretly to travel to Syria... Then I entered Damascus and resided there for
nearly two years. My only occupation was spiritual exercise and combat with a
view to devoting myself to the purification of my soul and the cultivation of

. virtues... Then I travelled from Damascus to Jerusalem, where I would go daily
into the Dome of the Rock and shut myself in. Then I was inwardly moved by
an urge to perform the duty of pilgrimage... So I travelled to the Hijaz.”

During this liminal phase, al-Ghazali wrote his opus, the Ihya’ “Uliim al-Din, which
was hailed as a major reflective and sometimes unconventional religious writing. It

was during this period that al-Ghazali suspended the normal rules of religion, crossed

"Victor Turner, “Religious Paradigms and Political Action: The Murder in the Cathedral of
Thomas Becket,” in The Biographical Process, 157,

"Victor Turner, “Pilgrimages as Social Processes,” in Dramas, Fields and Metaphors:
Symbolic Action in Human Society (Ithaca: Cornell University Press, 1974), 166-230; also see Dario
~ Zadra, “Victor Tumner’s Theory of Religion: Towards an Analysis of Symbolic Time,” in
Anthropology and the Study of Religion, ed. Robert L. Moore and Frank E. Reynolds (Chicago:
Center for the Scientific Study of Religion, 1984), 84-93.

"Richard Joseph McCarthy, Freedom and Fulfillment (Boston: Twayne Publishers, 1980),
92-93.
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boundaries and undertook new spiritual experiments. He was accused of engaging in
antinomian practices that invited criticism from people like Ibn al-Jawzi (d. 597/ 1200)
who chastised him for deviating from the rule of law (tarak fihi ganun al-figh).* Tbn
al-Jawzi expressed his shock at al-Ghazali who recommended spiritual devotees who -
wanted to surrender their accoutrements of prestige and status (jah) by means of
spiritual exercises, to steal clothes from the public baths. He advised devotees to put
on someone else’s clothes and wear their own clothes on top of it. They should then
walk away slowly giving the owners of the clothes enough time to detect that their
clothes had been stolen. People will then accuse the person for being a ‘public bath’s
thief” (sariq al-hammam).® 1In this way the public humiliation suffered will break
down the devotees’ pride. Stealing from the baths, said Ton al-Tawz} was nothing short o
of theft for which the offender was liable for amputation. Al-Ghazali also suggested -
that devotees suffering of pride should do the menial task of meat-shopping. After

having purchased the meat they should hang it around their necks in an act of self-

humiliation. Tbn al-Jawzi deemed both these suggestions as being utterly detestable

(ghayat al-qubh).»

Al-Ghazali’s brief antinomian streak during his spiritual wandering reflects his
fatigue with the profane life of an academic jurist. He refused to be called a juﬁét
(faqih) and described law (figh) ‘a mere science of this world.” ® As a ritual subject he
detached himself from his previous éocial status. Through experiences of liminality, al-

Ghazali transformed himself into a sufi with a newly defined position in society.

*Ibn al-Jawzi, al-Muntazam, 9:169; al-Dhahabi, Siyar, 19:342.

¥'Ion al-Jawzi, al-Muntazam, 9:169.

Ibid.

$Fazlur Rahman, “Law and Ethics in Islam,” in Ethics in Islam, Ninth Giorgio Levi Della
Vida Biennial Conference, ed. Richard G. Hovannisian (Malibu: Undena Publications, 1985), 4.
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°Abd al-Ghafir, our main informant about the once fiery, arrogant and polemical jurist-

theologian, observed the changes he saw in al-Ghazali:

I visited him several times. I watched him, remembering how he use to conduct
himself in bygone days with maliciousness, looking down upon people with
contempt, making light of their [views] in arrogance and haughtiness, boasting
his extensive natural gifts of thought, eloquence and mind, only seeking glory
and status. Now he was just the opposite of all that. He was cleansed of that
detritus. At first I thought all this was a contrived and deliberately cultivated,
in order to show off what he had become. But after a long observation and
examination of the man, my doubts were proven wrong. The man had really
recovered from his earlier delusion.*

The gradual and ambivalent changes and stages in al-Ghazali’s life were evident. He
had completed his pilgrimage by arriving at the destination of asawwuf. While it is not
clear who al-Ghazali’s spiritual mentor was after al-Farmadhi, he does seem to have
enthusiastically read the works of early sitfis such as Harith al-Muhasibi (d. 243/857)
and Abi al-Qasim al-Qushayri (d. 465/1072). When he returned to Tus, he cultivated
a community of followers who were sympathetic to a reformed vision of Islam in
which fasawwuf was an important ingredient. So while al-Ghazali clearly remained
within the juridical tradition of Islam, he did nuance the nature of Islamic practices
towards the ideals of zasawwuf. Thus we see him contributing to a tendency within

Islam which combined law (shari a) and mysticism (tariga).

If one treats al-Ghazali’s exodus as an event then it symbolizes his capacity to
transgress, break out of boundaries and embrace innovations. Surely, intellectual
innovations were not new to al-Ghazali, but during the exodus, which marked a very
critical stage of his life, he v:'as prepared to transgress and test the limits of strict

religious laws and experiment with spiritual practices that raised the ire of his peers.

$4al-Dhahabi, Siyar, 19:324.
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Conclusion
The abiding interest of scholarship in al-Ghazali is precisely because of his
fascinating life experience and biography. They bear testimony to his complex

personality and extraordinary influence in Muslim thought.

As we enter late modernity or post-modernity, there is a growing nurﬁber of
questions that interrogates the legal project in modern Islam. It particularly queétions
the relationship between law, ethics and the social context, with a view to
understanding the role and status of law in modern Muslim societies. By looking at
one major figure like al-Ghazali we-see that the life of the jurist and the life of law
cannot be separated. To the contrary, they flow into each other. In examining él-
Ghazali, we observe that more.than just the training of the jurist impacts on his work.
His psyche, life-experience and personal proclivities subtly, and at times overtly,
‘determine his meta-theory of law or legal theory (usu! al-figh). 1 have téntatively tried
to put the selected fragments of al-Ghazéﬁ’s biography into focussed conversation with

his juristic self.

One notices several dimensions of al-Ghazﬁl.i’s personality. The theologian in
him is constantly engaged in larger ideological baﬁles with adverséries; As a state .
ideologue for the Saljigs and the Abbassids, he was bound to be caught up in the
crossover of political feuds. At times he became deeply involved in these battles whilst
declaring his repugnance for ﬁolitics. His role as a sz'zﬁ brings temporary relief, but
little distance between himself and his political peers. Nevertheless, as an ideologue he
did .make some interventions in reformulating the existing constitutional relationships

between the caliph and the powerful sultans.

His fame as a theologian and sifi seems to have dramatised and sensationalised

his role and function in the Islamic legacy, thus limiting posterity’s access to, and
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inquiry about his contributions as both jurist (fagih) and theoretician of law '(u;z?lf).
Given the controversy that he generated in theology and mysticism, it may be plausible
that the Shafii law school to which he claimed affiliation may have been keen to
remember hinf as a theologian, but not very enthusiastic about promoting him as a
jurist. Al-Ghazali has been immortalised by his work on moral theology, the Zhya’, but

his contributions to law immortalised the Shafi 1 scholars like al-Rafi 1 and al-Nawawi.

The biography symbolically discloses dimensions that may give us greater
insight into al-Ghazali. He confésses to his lifelong personal battle against egotism and
arrogance, culminating in his relentless search for rectitude and moral order. The
biography also shows that al-Ghazali can be unsure of himself and vacillate between
polar positions. At the same time he can also be goal-oriented and may even be
prepared to transgress the limits and boundaries prescribed for him, if such an
expedient action may serve a greater good. His biography shows that he is often
prepared to work within contradictions and conflicts which lends a fascinating

dimension to his work. -
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Chapter 2

The Text and Context of Usiil:
The Background of the Battle between Traditionalism
and Rationalism

Introduction

Hodgson maintains that the closing years of the period 334/945 to 504/1111,
which he has called the early middle period, can be characterised as an era of maturity
and dialogue among the intellectual traditions of Islam.’ The crowning glory of this
period was the newfound tolerance between the shar ia-minded “ulama’ on the one
hand, and the esoteric siifis and philosophers on the other. If anything, al-Ghazali
personified this era in his. intellectual development - as jurist, sufi and theologian-
philosopher. His critique of philosophy notwithstanding, al-Ghazali did adopt
philosophical techniques and methods in the elaboration of law and theology. For once,
some of the bigotry of shar i-mindedness was relatively blunted by the esotericism of

Sufism and philosophy which ushered in a culture of tolerance and maturity.

At best, the ground was laid for a full and varied intellectual and spiritual
development with the blessing of Islam ... With the establishment of the
international Islamicate social order, however, there had come into being new
ways of ensuring unity and even the discipline of Muslim society.’

In the assessment of this period one would be remiss in not including al-Ghazali
among those who pioneered the forging of this unity. Al-Ghazali must be

acknowledged for his role in the intellectual synthesis of the disciplines of dialectical

IMarshall G. S. Hodgson, The Venture of Islam: Conscience and History in a World
Civilization, vol. 2, The Expansion of Islam in the Middle Ages (Chicago: University of Chicago
Press, 1977), 152-154, 192.

’Ibid., 192.
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theology, philosophy, Sufism and law. Not only was his critique of philosophical
thought in general in the Tahafut al-Falasifa (The Incoherence of The Philosophers) a
creative and innovative project but it also legitimated those aspects of philosophy that

did not conflict with religion.

~This period can also be characterised as one of action and reaction as the forces
of traditionalism and rationalism pitted themselves against each other. The issue at
stake was the degree to which rationalism could be used to explain the disciplines of
law and theology, and to what extent these disciplines could be allowed to interface.

The traditionalists, of course, abhorred the very mention of philosophical/dialectical

theology (kalam) and clashed vigorously with the rationalists. The source of this

conflict and the outcome thereof will be examined in this chapter. It therefore
becomes crucial to investigate how al-Ghazali, especially as a legal theorist, navigated
the intellectual waters of nascent ‘Sunni internationalism.”* In our bid to unmask the
identity and nature of al-Ghazali’s legal theory, it"is necessary to obtain a general
picture of the links that existed between legal theory and an important cognate
discipline, theology, during the period when al-Ghazali began to influence the

intellectual environment.

The Relationship Between Law And Theology:

From The Formative madina To The Classical dawla

‘The early middle period also marks almost two centuries of state formation that
followed the dissipation of absolutism in 334/945. Certain changes were generated in
the overall economic, social and intellectual formation of Muslim society. By the end

of the sixth/twelfth century, after Shi ite and Isma ili dissent was subdued, a new Sunni

bid.
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Islamic internationalism came into existencé. I would argue, that the caliphal state was
gradually being displaced by a more complex state structure. This transformation was
hastened during the middle period as a result of the growth of Muslim societies
through conversion and conquest, which, as a matter of course, paved the way for a
more cosmopolitan society. The most dramatic of these changes were those that
affected the nature of political power and authority. Literally, the word madina means
to be held under authority.* Authority over the ‘flock’ (raciyya) in the madina-model,
manifested in both the primitive Islamic state and the absolutist empire, was very direct
and personal, and governance was a matter of ensuring that the rules of the Prophet or

the caliph applied.

New state formations manifested themselves in the form of the cosmopoIitan
medieval state. It was another dawla, literally meaning “change, turn or good fortune”
(especially the good fortune it brought to the rulers!).* Sunni internationalism involved
new social experiments in statecraft. Al-Ghazali also contributed to these in his
reformulation of constitutional law to meet the needs of the Saljiiq sultanate.® In the
new Islamic state, power and authority were indirectly administered to elicit obedience
from the “subject.” This transformation in the nature of the state is semiotically
explicable in the shift from madina to dawla. i‘he madina-model signified charismatic

authority, represented by the prophet or his viceregeht. The dawla-model, on the

“Edward William Lane, An Arabic-English Lexicon, (Cambridge: Islamic Text Society,
1984), 1: 945. The word madi-na, says Lane, also means “being had, or held in possession, or under
authority.”

SIbid., 1:935. According to Lane, the term dawla means “a turn, mutation or fortune; from
an unfortunate or evil to a good and happy state or condition.” Frantz Rosenthal, “Dawla,” in
Encyclopaedia of Islam, 2d ed.

Sal-Darini, “al-Fikr al-Siyasi,” 38-41 passim.; Idfis ~Azzam, “al-Sulta al-Siyasiyya wa
Wazifatuha al-Tjtimia iyya: Qird’a Jadida li Ba‘c_ﬁ Jawanib al-Fikr al-Siyasi li Hujjat al-Islam Ab{
Hamid al-Ghazali, Majallat al-"Ulim al-ljtima iyya, 14, no.4, (Winter 1987): 15-38 passim.
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other hand, signified indirect power and authority, via an elaborate bureaucratic
structure headed by the caliph-regent and the sultanate. Rational authority represented
by the philosopher-king image of the sovereign ruler was a characteristic feature of the
new state. The shift in state formation coincided with greater sophistication in the
ideological discourse of Muslim society, and this in turn necessitated the development

of equally sophisticated legal theory and theology.

A sophisticated politico-theology was required to equip the new sfate with the
necessary coercive authority. These changes had already been manifested in the
sectarian strife between competing theological and political groups within the middle
period, the main protagonists among whom were the Qadarites, Jabarites, Hanbalites,
Mu'tazilites and the Shi‘ites. Power is the epiphenomenon of the law, and it is the
discourse of the law which gives legitimacy to the political institutions and processes.
Law played an important role in introducing and maintaining the new order, but it‘was
legal theory, inclﬁding in particular the underlying legal philosophy of the judicial
structure, which intersected with the politics of the new state model. I believe that
political theology informed legal philosophy, and this in turn accelerated the maturity
of ideological consent for the new political order. Hence, it is necessary to examine
‘v'the -interactio'nv between the legal theory and the theology of the time as a crucial-
indicator of the inﬂuénce of the environment on Islamic disciplines. No religious
discipline can avoid being altered by the socio-political transitions and contests for

power of the times.

It was Makdisi who, in recent times, urged us to ‘tonsider together the

development of law and theology.”” The reason for doing so, he says, is that ‘we

"George Makdisi, “Ash’ari and the Ash arites in Islamic Religious History (Part 2),” in
Studia Islamica, 18 (1963): 39.
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cannot hope to understand the nomocracy of Islam if we study the theology of Islam

g

without its relation to Islamic law.”™ Makdisi directs us to look for the manifestation
of theological disputation in close association with Islamic law. One could add that
such an examination should also consider the background of the disciplines under

discussion in order to deepen our understanding of this period.

The Interdependence of Law And Theology
In the twentieth century, Joseph Schacht explained the relationship between law and

theology in early madina-Islam, saying:

We might even say that the distinction of two separate literary traditions for
religious law and theology, as it has developed, is to some extent fortuitous and
provoked by practical reason.’

He argues that a certain amount of symbiosis had taken place between thé traditional
law schools and their theological counterparts. The reasons for this, he says, were not
doctrinal, historical or geographical, but adventitiou/s.‘o Given the mutually beneficial
relatibnship between law and theology, Schacht preferred to describe the religious law
of Islam as ‘essential” and its theology as an ‘epiphenomenon.” " This suggests that it
is the law which generates the theology or, at least acted as a coastguard patrolling the

borders of theology.

Schacht’s rationale is that the formative periods of Islamic theology and law do

not coincide.” For instance, he says that it was the political powers and the jurist-

*Ibid.
_ ®Joseph Schacht, “Theology and Law in Islam,”in Theology and Law in Islam, ed. G. E. von
Grunebaum (Wiesbaden: Otto Harrassowitz, 1971), 4.

“Ibid., 7.

"bid., 11.

Ibid., 15.
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lawyers who promoted the idea of imitating a legal authority (taglid), and not the
theologians. According to both Schacht and Hallag, a move to close the ‘gate” to
independent discretion and creative thinking (ijtihad) only became evident in juristic
circles. Schacht places this move at the end of the fourth/tenth century, while Hallaq
believes it occurred in the fifth/eleventh or sixth/twelfth century.®  Official
proscriptions were laid down, saying that it was the duty of every Muslim to follow the
recognised authorities (faglid) of each school. But this did not mean an end to
independent juridical discretion (ij#tihad), since, as Hallaq correctly argues, the closure
of the ‘gate” of ijtihad was an historical fiction. The fictional assertion, says Schacht |

was:

.. not the cause, but a symptom of a state of mind that had been induced by
fear of doctrinal disintegration, a fear that was not farfetched at a time when
orthodox Islam was threatened by the extreme Shiite movement of the
Isma ilis and their propaganda. Islamic law reacted to it by imposing the duty
of taqlid, but the reaction of theology was different ... in contrast with religious
law, theology insisted that taglid was not enough (italics mine).*

7

Theoretically, the different aims of law and theology could possibly explain the
hiatus that exists between the two disciplines. Theology’s interest was to establish
credal structures. Moreover, theology maintained that, although believers may not
have. access to the pfoofs and arguments of beliefs, it was not sufficient merely to
follow their teachers in doctrinal matters; they must be personally convinced of the
belief. Jurists and lawyers, on the other hand, tried to create ideal social structures.
What ‘bonds Muslims,” says Schacht, ‘is not so much a common creed as a common
way of life, a common ideal of society.”* What both Schacht and Hallaq point out is

that despite their very different beginnings, law and theology developed an

3Wael Hallaq, “Was the Gate of Ijtihad Closed™?, International Journal of Middle East
Studies, 16, (1985): 20-21.

'“Schacht, “Theology and Law,” 21.

PIbid.
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interdependent relationship which could not be easily severed. When law felt
threatened by the political and theological schisms, it attempted a strategy of fortifying

itself from all outside influences by limiting juristic discretion (ijtihad).

To understand the reasoning behind the fortress mentality of law and the
openness of theology in the sixth/twelfth centuries and earlier, provides the keys to
comprehending the future relationship between law, legal theory and theology. The
partially successful move to restrict ijtihad was mainly intended to have a similar effect
of limiting the relatively uninhibited discipline of theology. Since the two were
interdependent, it could have had that effect, bearing in mind the strategic alliances
which had been made between the law schools and their theological counterparts from

time to time.

In the wake of the anti-ijtihad campaign, the law schools, especially the.'
traditionalist ones, saw this as an opportunity to de-link itself from the theological
schools in pursuit of their puritan ideals. The idea was to systematise legal theory
when it was freed from the influence of theology and ‘foreign knowledge” which
reflected a larger socio-political mood. The anti-ijtihad campaign to separate law and
legal theory from theology, was not universally accépted.- But it did provide the

momentum, in a limited way, for those who wished to do so.

A number of factors favoured the interdependence of law and theology. Firstly,
law could not be totally sever;ed from theology becé.use some of the most important
theses of legal theory were premised on theological deductions. Secondly, theologiané
in the early middle period who were anxious to promote their ideological causes could
not find a more effective vehicle than legal theory to further some of their goals. This
is perhaps the main reason why, according to al-Azmeh, theological schools sought

affiliation with legal schools in order ‘to embed theological tendencies in the body of
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the social mass of the law schools.” Indirectly, theology impinged upon the substance
of the law through incorporation in legal theory.” This manifested itself in the
emergence of legal dogma, guarding the sources of the law, forms of legal
interpretations, grammar, language, and religious polemics. Thirdly, the broader
cosmopolitan influences in the Muslim empire as wéll as the need for more
sophisticated forms of political-theology encouraged the interdependence between law

and theology.

Rahman applauds the integration of legal theory during the early middle period
into the larger field of Islamic thought, especially theology, since legal theory gained
coherence through this integration.® What Rahman laments, however, is the
imposition of unsynthesised theological dogma upon legal theory that had the
‘Unfortunate” consequence of ‘blatant contradictions in the juristic doctrine.” * Once a
body of legal theory had been sanctified and approved, fh_ere was a desire to minimise
if not eliminate any future threat to the stability of that edifice. Hence the call for a
divorce between theology and legal theory under the euphemistic rubric of the closure
of the “gates” of ijtihad. The main fear, as stated by Schacht, was that without the
desired theoretical stability, the terrain of law would become the battlefield of epic

socio-political struggles.®

16 Aziz al-Azmeh, Arabic Thought and Islamic Societies (London: Croom Helm, 1986), 221.

Ibid.

'¥Fazlur Rahman, Islamic Methodology in History (Islamabad: Islamic Research Institute,
1984), 152.

PIbid.

While there is sufficient evidence to indicate that the social and political struggles
inevitably found their way into the law, it has not been adequately admitted, nor sufficiently illustrated

by the historians of law.
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Closure and exclusion raises the question of the hidden affiliations which exist
in the separation of law and theology. The genealogical reconstruction of theological
doctrine, implicates legal doctrine in a series of other discourses.® What we do find
disseminated in legal texts, and in al-Ghazali’s texts for that matter, are the signs and
‘texts’ which allude to the intellectual battles, the changing patterns of thought, the
contradictions, the paradoxes, and the transitions of intellectual thought thatrtook place
during the early middle period of Islam. Legal theory still carries those marks, even
though the historians of law prefer to recycle the juridical fiction of true discourse and

authoritative judgement.

Tracing the Genealogy

It has been argued that philosophical and theological disputes have had an
unmistakable influence on the discipline of legal theory.* A range of political events
generated a series of intellectual trends that occurred in Muslim societies from the
second/eighth to the fifth/eleventh centuries. These conflicts were largely over
philosophical theology and politics, with the result that the literature of legal theory
underwent a substantial metamorphosis. In the hands of al-SHafi 1 (d. 150/767), the

literature of legal theory was simply an elementary form of juridical theology. As time

ZThe concept of genealogy is employed here in opposition to the classical philological
conception of history. As a move away from the metaphysical terms of history of those of origin,
objectivity and legal proof of precedent fact, genealogy simply traces the contingent descent, the
chance affiliations and alien forms from which specific singular objects of discourse were formed. See
Michel Foucault, ‘Nietzsche, Genealogy, History,”in Language, Counter-Memory, Practice: Selected
Essays and Interviews, ed. with an Introduction by Donald F. Bouchard, trans. Donald F. Bouchard
and Sherry Simon (Oxford: Basil Blackwell, 1977), 139-164 passim.

ZGeorge Makdisi, “The Juridical Theology of Shafi i: Origins and Significance of Usil al-
Figh,” in Studia Islamica, 59 (1984): 5-48.



Chapter 2 47

passed, it became increasingly more complicated and sophisticated as it was
impregnated with philosophical theology. This forespelled the confrontation between
rationalism and traditionalism. In the third/ninth century the term rationalism embraces
discursive and speculative knowledge, and does not differ much in its principles from
Stoicism and Aristotelian logic. The traditionalists of the time were those groups
whose ideology centered around the literal theory (nass) of the revealed text and the
traditions (hadith). Traditionalism strongly resisted the encroachment of foreign ideas

into Islamic disciplines.

Three-major political landmarks in the third/ninth century set the scene for the
changes in the intellectual landscape of Islam.» The first landmark was the Inquisition
(mihna) which began during the rule of the Abbassid caliph al-Ma’mun (d. 218/833),
and continued under his successors, al-MuCtasim (d. 228/842), al-Wathiq (d. 233A/847)
and al-Mutawakkil (d. 247/861). Over a period of fifteen years they enforced the
Mu'tazilite doctrine as the official state creed under the cloak of rationalism. This act
of despotism could hérdly have been said to serve rationalism, and was later the cause
of its demise when al-Mutawakkil finally abandoned the movement. During the
Inquisition, the little known Ahmad b. Hanbal (d. 241/855) rose to prominence as the

champion of the traditionalist cause.

The second landmark was the defection of Abu al-Hasan al-Ashari (d. c.
325/937) from the ranks of the Mu tazilites. He joined the traditionalist camp under
the banner of Ibn Hanbal. A]-Ashcar'i placed rationalism in the service of traditionalism
and . his conversion was a major victory for the traditionalist cause against the

Mu ‘tazilite school.

BMakdisi, “Juridical Theology,” 18-30.
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The third landmark was the promulgation of the traditionalist creed under the
caliph al-Qadir (d. 422/1031) at the beginning of the fifth/eleventh Centﬁry. The
Qadiri creed, as it became known, was seen as the ultimate manifesto of resurgent
traditionalism against any deviations.* Within traditionalism however, there were two
distinct schools of thought: one followed the founding fathers of Islam (salaﬁ) in
matters of dogma which was puritanical in its traditionalist make-up; and the other was
inclined towards rationalism placed in the service of religious ideas. This division
foreshadowed the heated battle which was to take place within Ash‘arism. After the
public defeat of the Mu tazilite creed around the middle of the third/ninth century, all
rationalist tendencies would be besieged. As a result, all philosophical theologies,
including those of the rationalist Ashcar-is, sought refuge outside the theological

schools.

The Mu tazilites entered the I-_Ianaﬁ law school, and the rationalist Ash’aris )
found their way into the Shafi1 law school. Ash arism also succeeded in gaining a
foothold in some sections of the Maliki law school. This new rélationship between the
law schools and their theological refugees was, at first, a mutually rewarding exercise,
perhaps, slightly more to the advantage of the theologians than the lawyers. Such
alliances are common in a politically unstable environment, but the Shafii’s in

particular soon recognised the error of welcoming the Ash’aris into their midst.

There was dissent among the Sh’aﬁ? ranks, as they arrived at different -
‘readings’ of Abu al-Hasan al-Ashari. One faction argued that he was a traditionalist,
in the sense of being a follower of the founding fathers of Islam. The other faction, on

the other hand, argued that he employed philosophical theology in order to defend the

2Adam Mez, The Renaissance of Islam, trans. Salahuddin Khuda Baksh and D. S.
Margoliouth (London: Luzac & Co., 1937), 206-209, for details of the Qadiri Creed.
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faith. The problem .with the writings of al-Ashari was that he claimed to be .a
traditionalist while not fully subscribing to their strictures. Pro-kalam Ash’arism and
anti-kalam Ash arism emerged from this ambiguity. The traditionalists were not so
much opposed to reason as they were to those whose explanations of religion
contained theological arguments. They viewed the latter as being the product of
foreign knowledge. They believed that there was nothing inconsistent in a
traditionalist using reason in defence of religion and the elaboration of the law. The
anomaly arose when someone claiming to be a traditionalist employed philosophical
theology and rationality in defence of a religious premise. This clash signalled the

divide between Muslim rationalism and Muslim traditionalism.*

Traditionalists would use practical reason only to understand the Qur’an and
the traditions (hadith) of the Prophet. Anything not comprehensible through reason,
they would reserve judgement and declare their belief in it without further inquiry (bila
kayfa). Muslim rationalists, among both the Asharites and the Mu tazilites, would
also advocate the use of reason in understanding the religious sources. However,
should a matter appear to contradict reason théy would subject it to metaphorical
interpretation (fa ‘wil) and rationalisation. The confusion and contradiction that existed

in the conflict between rationalism versus traditionalism was further heightened by a
third scenario. It is very likely that some of the Ashcaris, and this may have been a
practice initiated by al-Ash ari himself, reverted to the use of philosophical theology

(kalam) in defence of the faith after having rejected it at some stage.

Tbn ‘Asakir and al-Subki, for instance, have tried to show that Ash’arism is

really pro-kalam.“ In fact the aim of al-Subki’s Tabaqat was to establish the

2 Makdisi, “Ash ari and Ash arites (2),” 22.
%George Makdisi, “Ash’ari and the Ash‘arites in Islamic Religious History (Part 1),” in
Studia Islamica, 17 (1962): 60-64.
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credentials of Ash arism as a school which followed middle-of-the-road traditionalism
and favoured kalam.® Al-Subki’s professor, aI-Dhahabf, a dedicated Shafii and
Ash’ari, took just the opposite position, arguing that Ash’arism was anti-kaldm.® The

point that I particularly wish to stress here is that Ash arism’s position on kalam is, at

best, difficult to pinpoint and, at worst, ambiguous.

The inner tensions within the law schools on the question of kalam led to a new
type of theology promulgated by the traditionalists, a juro-moral theology called usu!
al-din - literally, ‘fundamentals of religion.”* Abu al-Muzaffar al-Sam ani (d.
489/1095), was one of the first scholars to make this distinction, thereby avoiding the
term kalam.* The main purpose of this juro-moral theology was to create an
alternative discipline to philosophical theology for studying the fundamentals of
religion.” Juro-moral theology (usi! al-din) and legal theory (usul al-figh) had some
common topics, such as the discussions on consensus, disputation and arguments. In
support of usul al-din, the traditionalists tried to restrict legal theory (usil al-figh)
* exclusively to jurisprudential matters. At bottom it was nothing but a clever pretext to
deny the pro-kalam Ash’arite/Shafi I’s the opportunity of smuggling kalam arguments
into the discipline of legal theory.”? The vehemence against kalam can be gauged from

the words of the Andalusian traditionist (muhaddith), Tbn “Abd al-Barr (d. 463/1070):

?"Makdisi, “Asha i and Ash arites (1),” 60.

*Ibid., 65.

®Note the number of titles which describe usul al-din: al-Ash ari, al-Jbana ‘an U..v?zi al-
Diyana, al-Samarqandi, Usul al-Din; "Abd al-Qahir al-Baghdadi, Kitab Usiil al-Din; Fakhr al-Din al-
Razi, Ma alim Usul al-Din, to mention but a few.

**Makdisi, “Juridical Theology,” 35-36.

3bid., 38 for Abu Shama’s condemnation of pro-kalam theologians.

Both al-Ansari (d. 1119/1707) and Ibn Abd al-Shakiir (d. 1225/1810), tell us that
particularly among the moderns (muta’akhkhirin) of the law schools there was a desire to separate
theology from legal theory: see Muhammad b. Ni_zz'im al-Din al-Ans}m’, Fawatih al-Rahmut, 2 vols. on
the margins of al-Musta;fE (Beirut: Dar al-Kutub al- tllmiyya, 1403/1983), 1:10.
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There is consensus among the jurists and traditionists in all the cities (emsar)
that the people of kalam are innovators and deviant. And none of them are
recognised by any of the cities to be among the ranks of the learned (culamc‘z ).
The learned are people of tradition (drhar) and those who have juridical insight
(tafagquh) into such traditions. They are distinguished in terms of their
perfection, distinction and understanding.*

The traditionalist viewpoint of separating legal theory from kalam became entrenched.
Even a leading Mu tazilite theologian like Abd al-Husayn al-Ba§r_i (d. 436/1044)
supported the separation of kalam from the discipline of legal theory.* Ironically, he
continued by saying that without knowledge of kalam, the reader will be unable to =
understand legal theory and will therefore fail to understand the subject.* Generally,
the legal theory authored by Mu tazilite scholars generously entertained issues related
to kalam and legal philosophy. Yet, in theory, all authors made the. rhetorical
disclaimer of distancing themselves from kalam in treatises of legal theory. This only
illustrates that even the most hardened rationalist legal theoreticians had to make
‘ideologically correct’ statements in order to make their work, at least on the surface,
acceptable to their traditionalist opponents, even though the content and conclusions
Qf their work differed radically from these statementsf

| Clearly, the anti-kalam rhetoric of the traditionalists was not merely directed at
the Mu ‘tazilites but also at their fellow Ash arite schoolmen.* Their anti-kalam stance,
however, had an effect on the production of traditionalist usu! al-din, and kalam-less

legal theory. A closer examination of the types of legal theory could provide more

3Abii Ishaq al-Shatibi, a/-I tisam, (n.p.: Dar al-Fikr, n.d.), 2:333.

3*Makdisi, “Juridical Theology,” 15.

*Ibid.

3Several works have been produced in condemnation of kalam, like those of Abii Sulayman
al-Khat_t:';lb—i al-Busﬁ (d. 388/998), author of al-Ghunya “an al-Kalam wa-Ahlihi [Freedom from kalam
and its Partisans], the Hanbalite mystic, al-An§Zmf al-l-'laraw_i (d. 481/1088), Dhamm al-Kalam [The
censure of Kalam]; or the Hanbalite traditionalist, Ton Qudama (d. 622/1225), Tahrim an-Nazar fi
Kutub Ahl al-Kalam, translated by Makdisi as 7/bn Qudama’s Censure of Speculative Theology
(London:1962). See Makdisi, “Ash ari and Ash arites (1),” 48-49.
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insights as to the pattern of the interface between law and theology among the

schoolmen.

Typology of Legal Theory

Ibn Khaldin (d. 780/1397) distinguishes between two types of literature in
legal theory; that of the Shafi 1 theologians (culama’ of kaldm) and the Hanafi jurists.”
The Shafii theologians claim to deal exclusively with principles in their legal theory,
employing speculative theology, while the Hanafi jurists try to harmonise principles
(usul) and rules (qaw&cid) with the applied derivatives (ﬁm'tc) of the positive law. A
third type of litefature, combining the methods of the Shafi 1 theologians with those of
the I;Ianaﬁ jurists was also developed.* Ibn Khaldiin made the distinctions for a very
specific reason - to explain the use of analogy in different types of legal theory. Since
then this classification has erroneously become the accepted standard typology for
legal theory in the early ninth/fifteenth century. But we already know that within at
least one law school, the Shafi1 school, there were legal theorists who espoused what

Laoust calls speculative theology and others who adopted an anti-kalam juro-moral

3 Abd al-Rahman b. Muhammad b. Khaldun, Mugaddima Ibn Khaldun, (Beirut: Dar al-J‘i-I,
n.d.), 504-505. Some of the key authors among the Shafi 1 ulama’ of kaldm were: Ahmad b. ‘Umar
bin Surayj Abii al- “Abbas (d. 306/918); Abti al-Hasan al-Ash’ari (d. 324/954); al-Qadi Abii Bakr al-
Bagillani (d. 413/1022); al-Qadi “Abd al-Jabbar b. Ahmad al-Hamdani (d. 415/1024); Abii al-Husayn
al-Basri (d. 436/1044); al-Ghazali (d. 505/1111) and Fakhr al-Din al-Rz{ (d. 606/1209). Titles of
I:Ianaﬁ u§ﬁl al-figh works: Some of the key authors in the Hanaﬁ trend were al-Maturidi himself (d.
370/941); al-Karkhi (d. 340/951); al-Jassas al-Razi (d. 370/980); Abu Zayd al-Dabiisi (d. 430/1038),
al-Pazdawi (d. 483/1090); al-Sarakhsi (d. 490/1096) and “Abd al- Aziz al-Bukhari (d. 730/1329). See
the ‘Mugaddima” by al-Shaykh Khalil al-Mays in al-MuCtamad fi U.{ﬁl al-Figh of Abu al-Husayn al-
Basri (Beirut: Dar al-Kutub al-Timiyya, n.d.).

% Authors of usiil works that combine the methods of the “ulama’ of kalam and the I_{anaﬁs
are: Muzaffar al-Din al-Saatl (d. 694/1294); Sadr al-Shari a (d. 747/1346); Tbn al-Humam (d
861/1456); Ton Amir al-Haj (d. 879/1474); T3j al-Din al-Subki (d. 771/1369) and Tbn ‘Abd al-Shakiir
(d. 1259/1808).



Chapter 2 53

theology.* Neither can we ignore the fact that the Hanaf:l jurists were not oblivious to
theological concerns in their study of legal theory. However, even these distinctions
suppress the larger narrative of the intellectual history of legal theory. Given the
complex interweaving of legal theory and theology, it should be obvious that Ibn
Khaldun’s standard typology of legal theory, whether typifying that of Shafi 1
theologians er that of Hanaﬁ jurists of the time, was inadequate.® It does not shed
light on the full scepe of this debate and only creates certain lines of diﬂ'erentiation.
Read superﬁcially,' the variety in methods does not indicate any significant

epistemological differences between the various genres of usul-writing.

Haji Khalifa recorded a statement from “Ala al-Din Abu Bakr b. Ahmad al-
Samarqand1 (d. 553/1158) which may shed light on our exploration of the deeper

implications of the distinctions of style and method in legal theory:

*Naming a brand of legal ﬂxeory as that espoused by the Shafii theologians may reflect the
attempts by later Skafi1’s like al-Subki, who wished to create a new image for a Shafii school
comprising both traditionalists and rationalists. This created the impression of a broad-minded
Shafii school which was inclusive of all the sciences, including kalam, see Makdisi, “Ash’ari and the
 Ash arites (1),” 60. Also see Henri Laoust, ‘§z’1ﬁ et le Kalam d’apres Razi,” in Recherche
d’Islamologie: Recueil d'articles offert a Georges Anawati et Louis Gardet par leurs collegues et
. amis (Louvain et Louvain-La-Neuve, 1978), 399.

““Makdisi, ‘Juridical Theology,” n 2, 42, also has problems with this rigid classification.
Aron Zysow, ‘The Economy of Certainty; An Introduction to the Typology of Islamic Legal theory”
(Ph.D. diss., Harvard University, 1984), 121, reinforces this point. After discuSsing the status of an
imperative in the various schools, Zysow observes: “This is a further example of the fact which must
be very plain by this point, that the standard representation of the usul of the Hanaﬁs as peculiarly
legal, in contrast with the theological usul of the other schools is without foundation.”
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Know that usul al-figh is a derivative of the science of principles of religion
(zlm usul al-din). It was therefore inevitable that writings on this subject
would reflect the creed of their authors. Now most of the writings on usi! al-
Jfigh were written by the Mu'tazilites our opponents in fundamental pnn01ples
[of religion], and the people of hadith traditionalists, our opponents in applied
derivatives. Thus one cannot rely on their writings.*

Al-Samargandi, a Hanaﬁ, is clearly expressing his disagreement with the writings of
both the Mu tazilites and the traditionalists on legal theory. In the case of the former,
their fundamental principles were theologically unacceptable to him, and, in the case of
the latter, the manner in which they deduced applied derivatives (ﬁlrﬁc) in positive law
from the traditions was objectionable. It seems that although he was keen to search
for sound theological principles, he was not prepared to simply deduce secondary rules
from the literal traditions. This gives us an indication of his inclination towards
informed judicial opinion (ra’y). Al-Samarqandi laments the disturbing feature of
sixth/twelfth century I:Ianaff writings on legal theory. The best works he said, were
those of scholars whose presentations involved a synthesis of the science of
fundamental principles (usil) with the applied derivatives (furilc) such as al-Matiiridi’s
Ma’akhidh al-Shar’ (Sources of the Law) and Ki/t&b al-Jadal (Book of Dialectic).
Although the presentations of thé traditionalists were excellent, he admitted that they
failed to ‘master the subtleties of fundamental principles and reason which led their

views to concur with those of their opponents on some topics.”*

In al-Samarqand}’s opinion, the I;Ianaﬁs were forced to capitulate as a result of
their own intellectual ineptitude and lack of perseverance. The most valuable insight to
vbe gained from al-Samarqandi’s quotation is that he did not consider legal theory to be
an autonomous discipline. His mention of juro-moral theology (usul al-din), the
traditionalist alternative to theology, signals his distance from philosophical theology.

Nevertheless, it suggests that even in traditionalist circles, legal theory had at least

“'Haji Khalifa, Kashf, 1:110-111, citing al-Samarqandi’s Mizan al-Usul fi Natd’ij al- Uql.
2.
Tbid.



Chapter 2 55

some links to theology. This means that the differences between the various
theological schools, as mentioned by al-Samarqandi, were more than just stylistic and
methodological differences. They referred to more substantive differences in the
perception of law and legal theory, in which the role played by kalam was hardly

insignificant.

Some contemporary scholars caution against exaggerating the role of theology
in legal theory.® Hallaq questions detailed investigations of theological postulates in
legal theory since he believes that this is to assert that legal theory is a theological
construct and to deny that there is any positivistic value of legal theory with other
branches of substantive law.# Hallaq asserfs that questions such as whether God’s
speech was an act or an attribute “were never discussed in legal theory.” Hallaq’s
criticism is primarily directed at the orientalist scholars like Goldziher and Hurgronje
who held the view that legal theory was a theological construct. He maintains that
some contemporary scholars, Weiss among them, have uncritically accepted some of

these assertions.*

One should admit, however, that while one cannot reduce legal theory to being
a theoldgical construct, it is nevertheless structurally tied to theology. Otherwise it is
difficult to understand how, within one school alone, tensions between pro-kalam and
anti-kalam Shafii theorists could have existed. In a bid to avoid a simplistic

conclusion, one should not underestimate the way in which theology determines legal

“Wael Hallaq, review of The Search for God’s Law, by Bemnard Weiss, in International
Journal of Middle East Studies 26, no.1 (February 1994): 153.

““Bernard Weiss, The Search for God’s Law: Islamic Jurisprudence in the Writings of Sayf
al-Din al-Amidi (Salt Lake City: University of Utah Press, 1992) dedicates a chapter to theological
postulates.

“*Hallaq, ‘Review.” I am also indebted to Prof. Hallaq for some personal correspondence on

this topic.



Chapter 2 56

theory. Much of one’s conclusion wiil also depend on the sample of legal theory
examined. In the case of al-;\midi (d. 631/1233), legal theory was heavily influenced
by theology. Later scholars, like Aba Isl_léq al-Shé’gibf (d. 790/1388), the Andalusian
legal theorist and jurist, based his metatheory of law on certain theological premisses,
distinguishing between the two senses of the will of God, (es expressed in God’s
speech) - irada khalgiyya qadariyya - a demiurgical creative will and irada amriyya -
a will expressed in the command to do certain things and to refrain from others.« Al-
Shafibf pointed out that theological differences between the Ash’arites and the
Mu tazilites also surfaced in juristic terms, such as the notions of obligatoﬁness and
prohibitioﬁ. The juristic dispute had as its premiss a theological disagreement, namely
* whether ‘bbligatoriness and prohibition ... are referable to the properties of a substance

or to the nomothetic discourse of the law (shar)’?*

The object of legal theory is to deal with the sources of nomothetic discourse,
these being the locus of the divine will. This divine will finds expression either directly,
in human activity with humanity as the substrate, or indirectly, where humanity is
delegated a certain discretion.® God creates the normative archetypes of human
activity, the al-ahkam al-sharci){ya, and the human actors, and ‘leaves the marriage of
reality and archetype to the actors.” How God makes these archetypes known has
been discovered through theological exploration and serves to confirm the notion that
some issues of legal theory were based on kalam postulates. The main topic of legal

- theory, namely the Qur’an, is unquestionably affected by theological doctrines.

““Abu Ishaq al-Shatibi, al-Muwafagat, 4 vols. (Beirut: Dar al-Ma ifa, n.d.), 3:119-120.
“TIbid 1:45.
“®al-Azmeh, Arabic Thought, 81.

" “Ibid.
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Two examples of major debate in classical Islam come to mind. The first was
the controversy about whether the Qur’an was the created or uncreated word of God.
The Mu tazilites claimed that the divine word was created, which implies that human
beings are the recipients of the divine revelation. In contrast, the Ash’ari notion of the
uncreatedness of the revelation diminishes the human element in the revelatory order.®
For the Ashcafis, the divine word became a sacerdotal order, unattainable to discourse,
and it therefore had a semiotic value, ‘gesturing towards and standing in for the
authority of religion and its experts.” The other example was the issue of the
abrogation of certain passages of the Qur’an. The Mu tazilites rejected the concept of
abrogation claiming that to do so would be tantamount to bada’, an arbitrary claim
that God had changed his mind. The Ash’aris maintained that given His omnipotence,
anything was possible.? These examples, relating as they do, to the very fabric of

Islam should put the matter of theologisation of legal theory beyond doubt.

The theologisation of legal theory could also -have been seen as playing a more
subtle, but equally important role in ratifying the ideological concerns of the time. Al-
Azmeh argues that the very systematisation by means of a legal hierarchy was not only
intended to provide a sense of theoretical coherence, but also a certain amount of
ideologisation.» Legal theory was thus designed to give coherence to the body of
positive law (figh) that was in currency before the systematisation of legal theory.

Legal theory was then the agency of ratification,

°Nasr Hamid Abu Zayd, Mafhiim al-Nass: Dirasa fi “Ulim al-Quran, (Cairo: al-Hay’a al-
Misriyya al- Amma li al-Kitab, 1990), 277.

S'al-Azmeh, Arabic Thought, 68, Bernard Weiss, ‘Law in Islam and in the West: Some
Comparative Observations,” in Islamic Studies Presented to Charles J. Adams, ed. Wael B. Hallaq
and Donald P. Little (Leiden: E. J. Brill, 1991), 243-245.

%21, Goldziher and A. S. Tritton, “Bada’ in Encyclopaedia of Islam, 2nd ed.

> Aziz al-Azmeh, ‘Islamic Legal Theory and the Appropriation of Reality,” in Islamic Law:
Social and Historical Contexts, ed. Aziz al-Azmeh (London & New York: Routledge, 1988), 251.
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the location in which the legal institution and its skills are constituted as
ideological elements in society. Like other ideological facts they are
constituted by naming, by the attachment to them of primary normative
values.*

The act of naming something as shari a marks a moment in Islamism which is not an

abstract or logical one, as some theologians would be inclined to think, but

one which transcribes the politics of the world into the very structure of legal
discourse, and confers upon the usul, especially the textual ones, a logical
primacy they do not have.* '

This worldliness of the text in legal theory cannot be disconnected from the
“politics of juridical-theology in early Islam* Legal theory and theology, therefore,.
form a discursive relationship, where bodies of knowledge relate to social practice and
the structure of society. This means that it is primarily a power relationship, and
whenever power corhes into play, a relationship becomes political. What Hallaq calls
the ‘given or self-evident premises” of legal theory are precisely those elements which
require investigation in order to establish just how “s/elf—evident” they really are.”

Conclusion
It becomes clear that the Islamic disciplines that emerged in the middle period
of Islamic history were not insulated from the political and intellectual turbulence of
the time. The tension between shar ia-minded and traditionalist approaches versus

more eclectic and innovative approaches is evident. The central debate was over the

> Ibid., 256.

Ibid. .

**Wael Hallag, ‘U_sﬁl al-Figh Beyond Tradition,” in Journal of Islamic Studies, 3 no.2
(1992): 190. ’

Ibid., 178.
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legitimacy of the philosophical or dialectical theology (cilm al-kalam) which was

viewed as an alien and foreign influence on Islam.

Theology shared some common interests with legal theory. While the
traditionalists eschewed theology, they favoured the advancement of legal theory.
Legal theory had, therefore, to be purged of the negative influences of theology, and so
a sterilised juro-moral theology (usil al-din) was developed. These internal conflicts
within the disciplines were, however, reflections of larger issues within the Muslim
community in the middle period. The new state evolution symbolised by the
emergence of the cosmopolitan dawla were the instruments of larger changes in
Muslim society. The new forms of authority and power required new discourses to
elicit consent from their political subjects. Political-theology, in particular, and
theology in general, were the mainstay of the new ideological discourses. But.these
ideological discourses were in themselves not free from the internal conflict. Legal
theory, given its intimate relationship with theology could not remain free from the
effects of these conflicts and was also ideologically interpellated. The foreign thought
introduced by the rationalists could be embodied in the term kalam - philosophical or
dialectical theology. This importation of rationalist thinking caused disorder and
instability among the legal and theological ranks - an interesting and exciting situation
for those who welcomed change and growth, but one which the traditionalists found

very threatening, and which they tried, by all means, to suppress.

Critical scholarship ;can. neither cloud nor ignore these theological
disseminations in usul al-figh literature. Hallaq’s critique against reductionism is
invaluable in that it restrains us from being tempted to read off kalam from usul al-figh
texts as if usu/ mechanically emanates from the first principles of kalam. Surely, by
now it is recognised that there is no unmediated presence of texts. The problematic

area of reductionism is a hastening towards generalisation and essentialism, which
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claims that law is immutable or eternally attached to kalam precepts and therefore
monolithic and rigid.®* Any genealogical analysis of usul al-figh would be unable to
avoid an explanation of the singular references, the discontinuities, the recurrences and
play, the surfaces of events, the shifts and subtle contours that refer to kalam in usil
al-figh texts. The paralysing effects of essentialism have been evident in the
methodologies of some orientalist scholars, and even some contemporary orthodox
scholars, and this reduces the intellectual project and denies it inventiveness and
creativity. In our bid to unmask the identity of al-Ghazali’s usul al-figh it becomes

necessary to probe the links between kalam and usul as a site of critical investigation.

®bid., 195.
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Chapter 3

Jurisprudence as Gardening:
Theo(r)logising the Jurist’s Empire
Through Masks and Metaphors

Introduction

Ibn al-Jawz-i', one of al-Gﬁazéﬁ’s biographers, tells us that on his retirement from
public life, when he lived in Tus, al-Ghazali built a beautiful house (wa bana daran
hasanatan) with ‘a landscaped garden (wa garasa fiha bustanan).! Beautiful gardens are in
keeping with the medieval tradition of Islamic Persia.> A life of abstinence and asceticism

- did not have to be devoid of aesthetic comforts, it seemed.

This detail> may at first seem trivial, but in the context of al-Ghazali’s .legal theory it
gains signiﬁcanée. For in the al-Mustasfa, al-Ghazali used several botanical metaphors to
describe the structure of his legal theory. Imagine, the retired al-Ghazili taking a daily
walk in his garden and enjoying its beauty. While admiring the flowers and fruit-trees, he
would also be ordering his reminiscences. Gradually it dawns on him that legal theory is
- very much like a tree, with rooté, bark, branches‘ and fruits. There is a strong likelihood
that al-Ghazali’s daily routine and surrounding botanical context may have induced the

aesthetic metaphor from botany which he employed extensively.

In this chapter sections of the al-Mustasfa will be subjected to a close reading in

order to examine to what effect al-Ghazali employed the aesthetic metaphor in the

1bn al-Jawzi, al-Muntazam, 9:170.
*G. Marcais, “Bustan,” in Encyclopaedia of Islam, 2d ed.
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language of law. The same text will be used to investigate the coexistence of theology and

- legal theory.
Ambiguous Wording and ‘The Quintessence’

Al-Ghazali describes his last work as al-Mustasfa fi Ilm al-Usal (The
Quintessence in the Discipline of Principles). This is how the title is written in the
published version of this book.> The use of the shortened term ‘discipline of foundations
or pri_nciples”(c ilm al-usul), was the generic term used by Muslim bié-biographers,
iﬁstoﬁan§ and even jurists. The discipline of fundamentals could have two referents:
discipline of the foundations of law Cilm usul al-figh), or, discipline of the foundations of
religion (cilm usul al-din).* The ambiguity of the title of this work of al-Ghazali cannot
summarily be dispensed with. For if it was considered to be a work on legal theory.(u_sﬁl
al-figh), then the question arises as to why al-Ghazali did not state the title of the work as
al-Mustasfa min “Tim Usul al-Figh, instead of leaving it unqualified as “ilm al-u_sﬁl.v Only
the biographer al-Safadi (d. 764/1363) said that the proper title was al-Mustasfa ﬁ Usul
al-Figh (The Quintessence in the Discipline of Principles).’> Other leading biographers,
however, give it the title al-Mustasfa min “Ilm al-Usul (The Quintessence of the
Discipline of Principles). Interestingly, an earlier title by al-Ghazali was also titled al-
Mankhiil min “Tim al-Usul (The Sifted Portion of the Discipline of Principles). In both |
instances al-Ghazali’s titles were non-specific and did not state whether they were legal

theory (usil al-figh) or, juro-moral theology (usul al-din). The title and, by definition, the

*In the Bulaq edition the cover page reads al-Mustasfa fi “ilm al-usul and the title page reads al-
Mustasfa min “ilm al-usul.

“Also see Nabil Shehaby, ““Illa and Qiyas in early Islamic legal theory,” Journal of the American
Oriental Society, 102, no.1 (1982): 27, n. 1.

SSalah al-Din Khalil bin Aybak al-Safadi, al-Wafi bi al-Wafayat, Bibleotheca Islamica series, ed.
Hellmut Ritter (Wiesbaden: Franz Steiner Verslag GMBH, 1981), 1:276. .
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contents of the boc"k, therefore become intriguingly polysemous. Scholars are partially
correct when they s;y that it is a work on usil al-figh.: However, close investigation of
the semantics of the title, coupled wifh an equally close reading of the text and some
historical perspective of terminology produce a very different picture. Two questions
come to mind. Firstly, did al-Ghazali deliberately make the title ambiguous by only calling
it al-Mustasfa min “Iim al-Usul? And, if so, why did he leave the title open to ambiguity
and question? Why did he not call it al-Mustasfa min “lim Usil al-Figh ‘i_n the first place?
It seems strange that he did not qualify it as a work of legal theory, since this is what is
declared in the introduction as we will see, and verified in the content. But this is not the

whole story.

A close reading will show that both the openness of the title and the privileged
status of kalam in the al-Mustasfa are stock topoi in al-Ghazdli’s text and aré the
equivalent of his ‘Signature.”” The ‘disseminating” power of language, namely its capacity
to graft itself onto new contexts of meaning makes it possible for the topoi to dissolve
itself without notice but still function as signifying systems that generate all kinds of
allusive cross-reference from one text to another.* This supports Derrida’s claim about the
materiality of language. Eﬁects of meaning are caused by chance collocations, unlooked-
for homonyms, and a stubborn defence against language being reduced to a stable |

economy of words and concepts.’

6Shibli Numani, al-Ghazzali (Delhi, Rangin Press, 1923), 21; Abii Zahra, ‘al-Ghazali al-Fagih,”
531.

7Christopher Norris, ‘Deconstruction, Post-Modernism and the Visual Arts,” in What is
Deconstruction (London: Academy Editions, 1988), 15. '

*Ibid.

*Ibid.
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Theology and Law in al-Ghazali
When al-Ghazali made his appearance on the academic terrain the ‘politics’ of
theology (cilm al-kalam) were already considered part of the controversial band of *foreign
sciences.” Fazlur Rahman (d. 1988) believed that al-Ghazdli’s contribution to the
relationship of law and theology did create a synthesis between the two, as much as
providing both disciplines with a personal meaningfulness and depth.® According to

Rahman, al-Ghazifi attempted a

... bilateral synthesis between theology and Sufism on the one hand, and law and
Sufism on the other. Sufism stands in the centre, which is in perfect consonance
. with the personal character of al-Ghazali’s reform." :

Al-Ghazali himself made some critical remarks about theology and law. In his Mizan al-

cAmal, he said:

.. as for dialectic, it is the least beneficial for genuine guidance. For the real
searcher of truth is not convinced by an argument based on the assumptions of the
opponent [as kalam is] which assumptions may not be true in themselves. As for
the common man, they are beyond his understanding [and hence useless for him],
while the disputatious opponent, even when he is silenced [by the mutakallim’s
arguments], usually persists in his own beliefs and merely thinks that he is unable to
defend his position saying, that only if the founder of his school were alive now and
present, he would get rid of the muzakallim’s arguments. Now, most of what the
mutakallimun say in their disputations with other sects is just dialectics."

He then goes on to say that kalam is a heresy (bidc a) and an evil. In order for kalam
verities to become true, they have to be lived through and be experiehced by the human -

heart, for in the universe only God’s will is operative.

Al-Ghazali had a love-hate relationship with kalam; at different stages of his life he

expounded differently on it, and many of the remarks he made on this score are

1%Fazlur Rahman, slam (Chicago: University of Chicago Press, 1979, 110.
"Ibid.
1Abi Hamid al-Ghazali, Mizén al- Amal (Cairo: Maktabat al-Jundi, n.d), 134,
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ambiguous.” This makes it difficult to pin him down to an outright condemnation or
approval of kalam. At one point, he did concede that as a scientific tool it could be used

with caution by those who employed it skillfully, especially in debates.*

In Mizan al- Amal al-Ghazali characterised Jfigh “as a science to the body just like
medicine,” and declared that figh was as much superior to grammar, a purely verbal
science, as grammar is to the art§ of dance and music.”* Similarly, in the Jhya’, he granted
jurisprudence and jun'sts the power to deal indirectly with matters of religion. However,
he also highlighted what he saw as the abuse of law in citing the view of Abu Yisuf, the
disciple of AbG Hanifa, who managed to find a legal lolophole to avoid the payment of the
annual poor tax, zakat.'* Al-Ghazali then approvingly cited the comment of Abli I-_Ian-ifa,
who said that such a loophole was merely a product of Abi Yusuf’s legal understandi’ng
(figh), but it certainly bordered on defeating the ends of law. Al-Ghazali added that while
such lawyering may legitimate a legal practice, it ignored the harmful spiritual effects of
such practices.” He also condemned the jurists for their preoccupation with the minutiae
of law and their abjuring of moral philosophy.® Although he said nothing directly, he
censured jurists and lawyers, saying that one could guess why they vied with each other to
manage religious endowments, trusts, and be appointed to governmental office, pointing to
the material gain that they derived from such work, legitimate though that might be.

“Indeed the science of religion (‘ilm al-din),” he said, ‘has been destroyed because the

'3Abl Hamid al-Ghazali, “lljim al- Awam ‘an Tim al-Kalam” in Majmi a Rasa'il Imam al-
Ghazali (Beirut: Dar al-Kutub al- Timiyya, 1406/1986), 61.

Mbid.

1al-Ghazali, Mizan, 135 and 137.

1531-Zabidi, Jthaf, 1:152.

"Ibid., 1:157.

¥bid., 1:169-70.



Chapter 3 66

c - - » . . .
learned (‘ulama’) have espoused evil.” He toned down his harsh assessment of jurists

and said:

If you ask me whether this is my own belief, in which case it is opposed to the
unanimous opinion of the jurists (fugaha’), or whether I am only relating an
opinion, in which case whose opinion is it? I will reply that I am only relating the
opinion of the sifi school on which I have based the major part of my present
book... If you ask me whether this opinion is true, I will say that this book is not
meant to explain what is true and false by an argument, but that it contains
counsels... so that a person may not ignore what the siifis had said. For what they
say is apparently not of a remote possibility, so that a seeker of knowledge and
guidance should at least investigate its possibility.»

Rahman’s assessment of al-Ghazali’s attempt to relate law and theology to the
“inner life of the individual is an accurate one.* However, he does point out a shortcoming
in al-Ghazali’s reformation of the law. Al-Ghazali was intent only on reforming the law in
as much as it affected personal piety. Therefore, he reduced the law to a personal
phenomenon where both law and theology were to be related to the spiritual life and thus
personalized. He did not attempt to reform the content of the law or theology. Rahman
lamented that one of the most brilliant minds in Islamic thought limited his reforms of law
and theology to the personal sphere. When he did reform law and theology in the public
sphere, al-Ghazali did not propose a moral philosophy whereby those laws were to be

followed.

" Rahman’s lament is indicative of the two types of arguments that seem to recur in
the discourse of legal theory: questions of epistemology and questions of ontology. By

defining terms, concepts and meanings, al-Ghazali went to great lengths to formulate a

Ibid., 1:170.
2,1-Ghazali, Mizan, 137.
Fazlur Rahman, “Functional Interdependence of Law and Theology,” in Theology and Law in
Islam, ed. G. E. von Grunebaum (Wiesbaden: Otto Harrassowitz, 1971), 92-94.
“2Rahman, “Functional Interdependence,” 94.

§
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theory of knowledge with great conceptual clarity. On the other hand, his sufi insights
alerted him to the essence and purpose of life, which he introduces to law and legal theory.
This also enables him to criticise jurists for their failure to grasp the moral and ontological

questions of law.

In his autobiography, al-Mungidh min al-Dalal (Deliverance from Error), al-
Ghazali claifns to have abandoned all theology, logic, law and philoéophy in order to
embrace the esoteric path of Sufism. However, he did return to these disciplines once
again. According to the contemporary Egyptian scholar Abu Zayd, the later al-Ghazali
was not content to play the role of a theologian, ér philosopher or even the role of a siuf,

but instead sought to present a unified project for the revival of the science of religion.»

Al-Ghazali was therefore preparing for another phase of his life, as a ;Sublic
reformer where the disciplines of theology and law would interact. A/-Mustasfa must then
be placed at that stage of his life when he attempted to reform the content of the
disciplines in order to give substance to his social reforms. Chronologically, al-Mustasfa
is one of the last instances where al-Ghazili disclosed his epistemological presuppositions

while reflecting on legal theory.

The al-Ghazali that Rahman criticises is the author of the Jhya’ and Mizdn, where
he mainly contemplated personal reform. It seems that the later al-Ghazili was beginning
to seek a-public role for his reform. This is consistent with Laoust’s observation that al-

Moustasfa is the legal philosophy underlying al-Ghazali’s politics:

»Abu Zayd, Mafhum al-Nass, 278.
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Avec le Mustasfa...elle résume la théorie de 1’ordre légal qui sert d’infrastructure a
sa théorie politique. Mais, a toutes les différentes étapes de sa carriere, Gazali
avait €t€ amen€ a s’intéresser au probléme politique; au probléme de la dévolution,
del la nature et de la finalité du pouvoir, et par suite, a celui des rapports de la
religion et de I’Etat.»

This observation should be read together with Marshall Hodgson’s observations of al-
Ghazili’s social goals. He argues that as a sﬁﬁ al-Ghazali developed a perception of truth
akin to that of the prophets and consequently has attempted ‘to infuse the religious forms

of his time with spiritual life.”> In this attempt, says Hodgson,

the work of al-Ghazali may be said to have given a rationale to the spiritual
structure that supported society under the decentralized political order, the order
that resulted in part from the work of his patron Nizam al-Mulk.* '

In the light of this observation, al-Mustasfa can be viewed as the juridical component of
the reformist al-Ghazali. In the Ihya’, for instance, he already recognised that the role of

law and lawyers was to counsel rulers on sound forms of governance.”

Theology and Law in al-Mustasfa
On introducing al-Mustasfa and its objectives, al-Ghazali extols the merits of legal
theory citing it as the ‘most noble of sciences which combines reason (caql) and
~ transmitted report (samc) with informed opinion (ra’y) and revelation (sharc).”28 In order

to explain the significance of this description, he provides a typology of the different types

**Henri Laoust, La Politique de Gazali, (Paris: Librarie Orientaliste Paule Geuthner, n.d.), 182.
Translation: “Al-Mustasfa... sums up the theory of legal order which serves as a structure for his political
theory. But at all the stages of his career, al-Ghazali could not avoid the political issues, such as the issue
of the devolution of power, the nature and ends of power which led to the issue of the relationship between
religion and the state.”

“Hodgson, Venture, 2:190; Yiusuf al-Qardawi, al-Imam al-Ghazali Bayna Madihihi wa Nagidihi
(Mansura, Egypt: Dar al-Wafa, 408/1988), 15 suggests that al-Ghazali attempted to establish a bridge
between law and Sufism.

*Hodgson, Venture, 2:190.

*Tal-Zabidi, Ithaf, 1:153-55.

BAfu, 1:5.
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of knowledge or sciences (Culﬂm). His primary distinction is between rationally derived
knowledge or science (culz’zm caqliyya), such as medicine, geometry and mathematics, and
religious knowledge or science (culz'zm diniyya), such as the exegesis of the Qur’an, the

study of tradition and law.*

Each type of knowledge is further subdivided into the epistemological categories of
universal (kull?) knowledge, and particular (juz’7) knowledge. Among the religious
disciplines, only philosophical theology is universal.*® All the otherv religious disciplines;
law (figh), legal theory (usul al-figh), exegesis} (tafsir), traditions (hadi_th), Sufism (ilm al-

batin) are epistemologically speaking, particular (juz 7).

Al-Ghazali further maintained that, in the hierarchy of religious sciences, theology
was not only the most universal of all disciplines, but that the role of the dialectical
theologian (mutakallim) eclipsed the role of the legal theorist (ufs‘ulz—').32 He saw the role of
the theorist as being limited, to a specific type of indicants only related to revealed legal
determinants (adillat al-ahkam al-sharci}{ya). Conversely, the theologian was free to.
evaluate any proof* Among the religious sciences, al-Ghazali regarded dialectical or
philosophical theology as the ‘highest ranking science,” because it was the science that
provided the epistemological foundations of all the religious sciences, what he called ‘the

point of departure” (idh minhu al-nuzul).* Here was one of the points at which al-Ghazali

Sbid, . |

3Thid,; Makdisi, “Ash’ari and Ash arites (1),” 66, says that the Shafite al-Subki also argued the
superiority of kalam over figh. Al-Subki in an interpellation of a statement by Ibn Surayj comes close to
saying that law cannot go beyond kaldm (and therefore superior to it); for it is ka/am which goes beyond
law. In the hierarchy of religious sciences, kalam occupies the higher level.

*Mu, 1:5.

*Ibid.

BIbid.

Mu, 1:7: “fa al-kalam huwa al-'ilm al-a'la fi al-rutbati.”
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unambiguously asserted the primacy of theology with respect to legal theory. In other
words, theology had an apodicticity - the status of ‘origin’ of all knowledge. In al-

Ghazili’s view, theology was something of a metalangue from which all truth emanated.

To leave us beyond doubt of this, al-Ghazali provided an illustration. When one
accepted the bona fides of a prophet, it was theology that provided the first principles to
establish the veracity (sidg) and argumentative validity (hujja) of statements made by the
Prophet.» Hence all disciplines, traditions, Qur’an, or law, ‘are all particular (juz7) in
relation to [the epistemological authority of] “ilm al-kalam>* This is another way of
saying that kalam relativises all disciplines, and we can see that theology acquired the

status of an oracle and it became, in and of itself, the oracle of truth.

After stressing the primacy of theology, al-Ghazili introduced a rhetorical caveat in
the form of a question and answer in order to illustrate the need for limiting the use of

theology. He asked: p

Does that [distinction between universal and particular sciences] presuppose that it
is a precondition for a legal theorist (usili), JUI‘lSt (faqih), exegete (mufasszr) and
traditionist (muhaddith) to have proficiency in philosophical theology (zlm al-
kalam)? For surely, after having dispensed with the highest universal (al-kullz al-
a la) how will it be possible to condescend to the lowest particular (al-juz 7 al-
asfal)?...Our response is that it is not a precondmon [to be proficient in kalam] to
be a legal theorist (usuli) ... It [kaldm] is mdeed a precondition in order to qualify
as a master-scholar in several disciplines (alzm mutlaq) ... for surely there is not a
single one of the particular disciplines, but their ﬁmdamental principles are
accepted on the basis of the imitation of authority (taglid) ...»

The apodictic status of kalam in al-Ghazali’s legal theory vindicates the claim of some

modern scholars that legal theory was philosophical theology. While this may not be so

$Mu, 1:6. _

Mu, 1:6-7, “fa idha al-kalam huwa al-mutkaffil bi ithbat mabadi al- ulim al-diniyya kulliha,
Jahiya juz’iyyu bi al-idafa ila al-kalam.”

Mu, 1:7.
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for all types of legal theory, al-Ghazali’s legal theory could not be dislodged from
theology. |

Al-Ghazali realised a greater value for theology in the al-Mustasfa than he did in
the Mizan. Contrasting the role of the legal theorist (us#li) and theologian (mutakallim),
he said that the theorist’s subject matter only dealt with the sources of the shari a while
the theologian’s domain was the ‘Study of the generalities of things,” namely, everything
that ‘existed” (mawjiid).*® The existents were then subdivided into further categories of
eternal (gadim), created or adventious (h&dith), substance (jawhar) and accidents (Card).
‘Theology can prove that the eternal (qédfm) does not multiply and is indivisible, unlike
created (hadith) substances. Theology can, by means of argumentation, provide those
criteria for the category of eternal, necessary essences (awsaf), certain matters (umiir) and
determinants (ahkam).* Using negative proofs, he said that certain determinétions
(ahkam) were neither necessary nor impossible in their application to the eternal. The task
of the theologian and the role of reason (caql) ends at the point when one can prove that it
was possible to attribute acts to the eternal.*® Reason, he said, could prove the truthfulness
of the Prophet, accept his teachings about God andvthe day of Judgement, but it cannot

_perceive these ideas on its own, nor can it declare them to be impossible.

The shar’ [revelation] can supplement what the intellect lacks in independent
perception. Hence, the intellect cannot on its own perceive that obedience is the
cause of happiness in the hereafter, or that sin is the cause for damnation. Nor can
it determine the impossibility [of these aforementioned things] either... (italics
mine)!.®

#Mu, 1:5.
Mu, 1:6.
“Ibid.
“bid.
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After whetting his reader’s appetite in the few paragraphs, al-Ghazali then launched
into a critique of some legal theorists who had been ‘overwhelmed by their personal:
obsession with theology” (li-ghalabat al-kalam ‘ala .tabaci),v or were preoccupied with
issues of grammar or positive law to such an extent that it had intruded into their writings
on legal theory.® He singled out the Hanafi legal theorist, Abu Zayd al-Dabiisi (d.
430/1038), crticising him for introducing elements of positive law (figh) in his treatises on

legal theory.®

Thése prefatory remarks suggest that al-Ghazali was paving the way for his own
propensity towards theology in the study of legal theory. His reliance on theology plays
more than just a secondary role. Nevertheless, he successfully introduces this discipline by |
the artful use of the technique of deﬂectidn. While he draws the reader’s attention to
those theorists who insert theological, grammatical and positive law overlays in their
presentations of legal theory, he deflects the attention from_his own forays into theological
issues in al-Mustasfd. Aware of his paradoxical position on this matter, al-Ghazali
maintained that his digression ibnto theology while discussing legal theory was a partial one.
After some elaborate prefacing, al-Ghazali admits that he will not make the radical
departure of purg'mg theology from legal theory (ugz?l al-figh) discourses because

“weaning from what is familiar is hard to take and people tend to shun the novel.”“

He listed several theological issues in a hierarchy of their importance and their
- relevance to legal theory.® Legal theorists were justified in using the theologians’

definitions of knowledge Cilm), discursive or speculative thought (nazar), and proof

“Mu, 1:10.
“Ibid.
“Ibid.
“Ibid.



Chapter 3 73

(dalil), but they could not borrow their use of demonstrative proofs (igama’t al-burhan).*
The reason for this inter-disciplinary borrowing was that the theologians’ definitions
assisted the legal theorists ih their conceptualisation. Terms such as ‘consensus,”
‘discursive thought”and ‘proof’ were already used in theology and there was no need to

re-invent them for the purposes of legal theory, al-Ghazali explained.”

In the same way that the proof-value (hujjiyya) of consensus and ‘syllogism (giyas)
properly belong to the discipline of legal theory, discussion of these becomes unavoidable
in the study of positive law (figh). He made the point of telling the reader that these
debates had unfortunately been ‘dragged” (ijrar) in for the purposes of rebuttal only, not
for substantive discussion. For instance, theology was ‘tlfagged” into legal theory in order
to rebut those who opposed (munkirin) the proof-worthiness. (hujjiyya) of knowledge

(cilm) and discursive thought (nazar).

Al-Ghazali’s detailed apology for employing theological arguments' sﬁggests an
awareness of the "politics’ of théology and its relationship with law within Ash’arism.
Through a variety of narrative strategies and phrase regimes he attempted to fulfill the
ends of his own discourse in al-Mustasfa. He wanted to tread a cautious middle path
between pro-kalam Ashcaﬁém and the anti-kalam factions, although he was xﬁore inclined
to pro-kalam Ash‘arism* His method of achieving this goal was to use the technique of
dialectical irony: negative towards kalam but also employing it. The effect of this
technique was ambiguity and dissimulation. One reason for blurring his attitude towards
theology was to make his work acceptable to the diverse audiences for whom he was
writing. One must allow for the fact that as someone who had mastered the discourse of

dialectical theology, al-Ghazili was also, to some extent, a prisoner of the discipline. In

““Ibid.
“Tbid.
“‘Makdisi, “Ash ari and Ash arites (1),”.66.
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the Mizan he spoke as a self-professéd siifi who did not even wish to entertain the
relationship between Sufism and theology. In al-Mustasfa he not only transgressed -
boundaries, he also stated emphatically that theology was the universal of which Sufism,
along with legal theory were both subsidiaries. Indeed, indirectly he was saying Sufism
was founded upon the primary principle of kalam. 1t is possible that the al-Ghazili of al-
Mustasfa was again revising his position on theology, law and the other religious sciences
and his revisionist cum reformist stance may well have been the reason for the production
of a major work on legal theory, prefaced by discussions on logic and theological
principles.  This gives ample scope for speculation as to whether al-Ghazali was
continually attempting to revise his canon, at the same time as re-writing his intellectual

[auto]biography.

Designing ‘Roots’ (Usul): Structure of Usul

The contemporary Egyptian philosopher, Hasan Hanafi, has argued that legal
theory generally had a trilateral structure, representing three dimensions of Muslim
conscience, ‘les trois dimensions de la Conscience.”® These three dimensions are: the
historical conscience (la consience historique), the eidectic conscience (la conscience
eidetique) and the practical conscience (la conscience active). The historical conscience
(al-shucﬁr al-ta ’ﬁkh?), according to Hanafi, constitutes the objective data of legal theory,
namely the revelation, tradition (badi-th), consensus and analogy.® This dimension
provides for the historicity of the data and involves its verification and extent of reliability.
The eidectic conscience (al-shu'ir al-ta’ammuli) is the reflective process of

understanding, analysis and theorisation which constitutes the core dynamism and method

49I_-Iassan I:Ianaﬁ, Les Methodes d’Exegese: Essai Sur la Science des Fondements de la
Comprehension “Iim Usul al-Figh (Le Caire: Le Conseil Superieur des Arts, des Lettres et des Sciences
Sociales, 1385/1965), 5.

**Hasan Hanafi, “TIlm Usul al-Figh,” in Dirasat Islamiyya (Cairo: Maktaba al-Angelo Misriyya,
n.d.), 69-103.
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of the discipline. The main focus of the eidectic conscience is the linguistic debates and
juristic syllogism. The practical conscience (al-shyiir al-camal;'-) is the search for the legal
determinant and its application and provide the solution to existential problems. Under
this rubric, all the elements related to the search for the practical solution, such as the

qualification of the jurist (mujtahid) are addressed.

I;Ianafi’s method, which shows influences of French structuralism, is innovative and
serves as an effective heuristic device. Like all heuristic devices it suffers the limitations of
‘universalism, essentialism and reductionism. The differences and varieties of legal theory
which could possibly modify this model needs to be accounted for in a comprehensive
theory. Any model must show sensitivity to historical lacunae which influence the
discipline to which it refers. Nevertheless, Hanaﬁ presents legal theory as a product of a
variegated Islamic conscience and this also discloses the language of moral philosophy in
Islam. In this sense his thesis of legal theory as ‘tonscience” is supported by Makdisi’s
studies of the history of legal theory. Makdisi concluded that legal theory had taken over
the role which theology (kalZm) used to play in Muslim discourse and that in future it will
be the legal theorists who will determine Islamic theology rather than the theologians
(mutakallimiin) themselves.” I-_Ianaﬁ and Makdisi have used different processes -
philosophy and history - but both have arrived at the conclusion thaf legal theory is‘ a

manifestation of Islamic moral philosophy.

Structure of ‘Roots’ (Usul) in al-Mustasfa
The structure of al-Mustasfa is a quadrilateral one, in which each lateral is an axis
(qu1b lit. pole pl. agtab). Al-Ghazali’s selection of the metaphor was spontaneous in al-

Ghazali’s writing because he was preoccupied by Sufism (fasawwuf) at that stage of his

'Makdisi, “Juridical Theology,” 46.
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life2 Each of the poles formed part of the grid or structure of his legal theory. In the
following paragraph, the reader should also note the additional metaphors employed to

elaborate the structure of his jurisprudential framework.

The first axis (qutb) discusses the determinant (Jkm) which he described as the
‘harvest” or ‘fruit” (thamra). The second axis was ‘the bearer of the fruit” (al-muthmir).
The third axis discusses the methods of utilization or, ‘the methods of growing fruits”

(turuq al-istithniar) and, the fourth axis deals with the “fruitgrower” (al-mustathmir).

In addition to Sufism’s highest manifestations, the four axes are suggestive of the
aesthetic metaphor in al-Ghazali’s repertoire of legal theory. His intense use of botanical
terms permeates his reflections on legal theory. The objective of legal theory is to develop
a sound and rationally defensible method by which determinants (ahkam) can be derived
from the primary sources of law, namely the Qur’an and Sunna, and from the -secondary.
sources by means of consensus (ijm&c) and juristic syllogism (giyas). In effect legal theory
is both the method and theory which infbnns the jurist. Its productive capacity is

effectively captured in the botanical métaphors.

In addition to the use of botanical and axial metaphors, al-Ghazali pursues a
logical division of his categories. Befofé discussing the axes in detail he provides an
introduction (muqaddima) to logic. Thereafter, he subdivides the content into component
(fann), chapter (bab), part (fasl) and controversy or problem (mas’ala), all of which are
structures he borrows from logic. At times these subdivisions are preceded by one or two
prefaces and a conclusion. Occasionally, he announces that a component (fann) will
comprise a ‘book” (kitab), in which he provides greater detail. Sometimes; a component

~ will be accompanied by a division (gism) or several divisions and sometimes there will be

5?F_de Jong, “al-Kutb,” in Encyclopaedia of Islam 2nd ed.
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an explanation (bayan) at the end. Al-Ghazali is not always consistent in his classification
which makes the reader unsure about the value of the classiﬁcétion. At times, he uses
terms such as division (gism) aﬁd part (fasl) interchangeably which lends a certain amount
of indeterminacy to the categories. Ironically, it was precisely because he wished to limit

indeterminacy that al-Ghazali insisted on the use of logic in legal theory.

Logic and Legal Theory

The introduction to logic in al-Mustasfa was privileged by al-Ghazali:

This {introduction] is not part of legal theory, nor [part of] any of its special
‘preliminaries, but more than that: it is the introduction to all knowledge. And
whosoever is not fortified with this introduction, then no validity can be ascribed to
his [her] knowledge as a matter of principle.*

But his artful ambiguity towards logic remained. Immediately following this quotation he

said:

Whosoever does not wish to transcribe this introduction should then start the book
from the first axis (qu¢b), for that is indeed the beginning of usul al-figh proper.*

However, immediately after that, he added:

In the same way that speculative knowledge is dependent on this introduction, so
does legal theory [also depend on it].*

In. the introduction to logic, al-thzz-)J.i is consistently ambiguous in his assertions,
retractions, apologiés, and his dependence on logic. This undoubtedly has major.
implications on the earlier positions he had adopted vis-a-vis philosophy, theology and the
rational sciences. He approves of logic but disapproves of philosophy and philosophers,

once again demonstrating his inconsistency, since both disciplines are part of the

- S3Mu, 1:10.
*Ibid.
**Ibid.
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controversial “foreign sciences’. But there is also considerable debate among students of

al-Ghazali as to whether he rejected philosophy entirely or only some aspects of it.*

The introductory treatise on logic contains an Islamising rhetoric, where he uses
illustrations from theology and positive law (figh) to support his arguments on logic. The
origins of this logic have Aristotelian-Stoic roots in Greek philosophy.”” He attempted
some form of Islamisation of Greek logic by fusing it with Islamic elements. In doing so,
he avoids the pure abstraction of Greek logic and tries to give it concrete expression. For
instance, he took the Greek syllogism and compared it to the inductive analogy (al-giyas
al-istidlali) of legal theory by showing the resemblance between the two methods.®
Similarly, he related certain aspects of demonstrative proof (burhan) to inductive certainty
(al-istidlal al-yagini). He thus adapted the forms of Greek logic, and by providing
illustrations from Islamic law and quotations from the Qur’an, demonstrated that Islamic

sources could also be used to support logic.

But al-Ghazali had greater ambitions for logic and legal theory in al-Mustasfd. His
purpose was to create a coherent and standard language in Arabic that would serve the
object of establishing epistemological certainty (yagin) within the structure of language
itself. For this reason, he reorganised the basic and hitherto incontrovertible prémises of
the prohibited, permitted, indifferent, legal causation (Cilla) ;‘md the issues of language, into
an integrated discursive system which would co-ordinate meaning, certainfy and language

into a unified system. Both the language of logic and the language of revelation would

*Abii al-'Ala “Afifi, “Athar al-Ghazali fi Tawjih al-Hayat al-'Agliyya wa al-Ruhiyya fi al-
Islam,” in Abii Hamid al-Ghazali, 736, Hasan al-Sa afl, “al-Manhaj al-Wadi ‘inda al-Imam al-Ghazali,”
in Abii Hamid al-Ghazali, 433-447 passim

S"Wael Hallaq, “Logic, Formal Arguments and Formalization of Arguments in Sunni
Jurisprudence,” in Arabica, 38 (November 1990): 320.

”Raﬁq al-cAjam, al-Mantiq ‘inda al-Ghazali ﬁ Abadihi al-Arastuwiyya wa Khug‘ﬂqi}{yatihi al-
Islamiyya, (Beirut: Dar al-Mashriq, 1989), 304.
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‘therefore become standardised inferential orders expressed through the Arabic language.
This will be discussed in greater detail in the next chapter. But first, to grasp the depth of
the reliance of legal theory on language discussions, an overview of the contents of al-

Ghazali’s legal theory would be in order.

The Four Axes (4qtab)

The first axis deals with the determinant or assessment, called the hukm.»
Although the ‘fruit” of any labour normally comes at the end of the process, in al-
Ghazali’s structure it is discussed first. In modemn disciplines, following the model of a
factory, one would discuss the preliminary phases of any process in an order of priority
first, and then address the yiéld of the process. The hukm is treated first, precisely because
of the fact that legal theory is concerned with the product of the legal process. It obtains
prominence within al-Ghazali’s metaphoric discourse. In it he discusses four components
(fann pl. furmin) of the determinant (hukm): its essential reality (haq'z"qa), divisions,
constituent elements (rukn pl. arkan) and the process by which a determinant manifests

itself.

The second axis investigates the indicants (adilla) of the determinant, whicH are the
four textual sources (us#l) of the law. The first source is the Book bof Allah. Here’al-
Ghazali’s primary discussion is embodied in the ‘book of abrogation” (kitab al-naskh)
. which has two chapters (abwab) and a conclusion. Several controversies (masa’il) are
addressed, the main ones being the definition, the essential reality and the evidence of
abrogation, as well as the constituent elements and conditions for the abrogation of the
revealed text. It concludes with a brief history of the topic. In his treatment of the second

source, namely the tradition of the Prophet, al-Ghazali does not specifically focus on any

*The Arabic word hukm cannot be reduced to one translatable phrase in English. Therefore, I use
the words “determination,” “assessment” and “rule,” interchanging when the contextual sense requires

such adaptation.
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particular aspect of the discipline of hadith studies. The main thrust here is concerned
with guaranteeing the epistemological propriety of prophetic narratives. Similarly, in his
treatment of the third source, consensus (iijzc) he also deals mainly with epistemological
issues. In the fourth source, attention is focussed on ‘the indicant of reason” (dalil al-caql)

and the presumption of continuity (istishab).

The third axis consists of a preface (.gaddr), an introduction and three components
(funun). The preface emphasizes that ‘this axis is the central pillar of the discipline of
usul”* The first .component deals with sentences and methods of deriving indicants from
phrases; the second deals with words, their meanings and inferences; and, the third with
how to derive determinants (qhkc’im) from words which includes detailed discussions on

juristic analogy (giyas) and its variants.

The fourth axis addresses the jurist in three components (funuin). The first deals
with the question of creative and independent juristic discretion (ijtihad); the second deals
with the need to follow authority (taglid) and jliristic inquiries (istifta); and, the third deals

with the method of weighing and preferring (tarjfl_r) competing juristic viewpoints.

The fouf axes deal effectively with the issue of the legal Determinant (hikm), the
Text (usul), meaning the four sources, the Method which involves the language and
hermeneutic debates and, the jurisdiction of the Jurist (mujtahid).. But the structure of al-
© Ghazali’s legal theory does not only serve as a convenient vehicle for presentation, it is

inundated with metaphorical elaborations, next to be explored.

O fu, 1:315.
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Structure as Ideology: The Aesthetic Ideology
In addition to his mastery of the disciplines of theology, philosophy and logic, the
author of al-Mustasfa, was well versed in Sufism. In his description of the quadrilateral
structure of legal theory around four axes (agfab), he had borrowed from the imagery of
Islamic mysticism or Sufism.* In mysticism, the axis (qutb), is the head of the saintly
hierarchy, known as the axis of axes (qutb al-agtab). In this framework the qutb is the
high-point in the numinous hierarchy. Corbin has shown that this was essentially a ShiT

idea appropriated by Sunni mysticism.#

Employing the _sz?ﬁ metaphor indicates hierarchy, transcendence, hidden axes and
ontological space as being the key symbols of the legal aesthetics of ai-Ghaz'aﬁ. He
supplemented the mystical metaphor with an aesthetic metaphor borrowed from botany.
Each. element of the aesthetic metaphor is then disaggregated into its component parts thus
providing a composite and coherent picture, justifying the use of the metaphor of the
‘tree.” The use of the metaphor cannot simply be diStrﬁssed as serving a heuristic
function. The double metaphors of mysticism and aesthetics, are suggestive of a deeper

imagination and ideology at work in al-Ghazaii.

There may be a reason why al-Ghazali employed aestﬁetics, botany, tﬁe theory of
art, and the appreciation of the beautiful, to illustrate his model of legal theory. In fact, the
very etymological construction of the discipline, ‘toots of figh” (usul al-figh) was
conceived in the metaphor of the tree which gave rise to such often-used terms as ‘toots,”
(usul) and ‘branches,” (ﬁm‘zc) in Islamic law. This provides this author with a further

incentive to analyse the role of the aesthetic metaphor in law at large.

®'F. de Jong, “al-Kutb.”
2Ibid.
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Paul de Man explained that ‘aesthetic ideology” is most effective in its bid to
‘reconcile the various binary oppositions that bifurcate modern society and culture.” ¢
Although de Man is talking about modern society, his reflections are valuable because they
can be used to explain how aesthetic ideology was used and the ways in which it has been
accommodated by such various disciplines as politics, ethics and hermeneutics. The
aesthetic ideology conveniently lends itself to a sense of harmony, or a law of totality.
- Aesthetic contemplation could lead to a harmonising of disparate faculties, cognitive fields

and activities, and

. as a normative discourse it promises a future Utopia in which all remaining
conflict, dissension and value disagreements will be transcended in a new organic
community. *

De Man believes that, by resorting to aesthetic ideology or aesthetic imperialism, one tries
to avoid the problem of language. As Norris put it, the aesthetic ideology claims to put
together the sensuous, the conceptual and the legal. This allows the illusion of naturalism
and falsely promises to overcome the ‘obstinate, resistant signs of textual difference by
assimilating the language to a model of transcendental, /unitary thought and perqeption.”_"
De Man’s strategy against this persuasive ideology is an ascetic, close reading of the text.
He pays extreme attention to textual detail, rhetorical and linguistic arrangements, and
shows a distrust of grand theories of interpretation. He is attentive to the aesthetic tone of

the text, in a bid to keep the aesthetic within its proper domain of art and ‘deprive it of its

fraudulent assertion of epistemological rigour or ethical and political propriety.”

®3C. Douzinas et al., ed., Postmodern Jurisprudence: The Law of Text in the Texts of Law
(London: Routlege, 1991), 59.

*Ibid.

*Christopher Norris, Paul de Man: Deconstruction and the Critique of Aesthetic Ideology (New
York: Routledge, 1988), 38.

%Douzinas et al., Postmodern Jurisprudence, 60.
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A close reading of the text of al-Mustasfa manifests the great effect to which al-
Ghazali employed the aesthetic ideology in law. My hypothesis is that he did so to
harmonize the disparateness between ontology and epistemology. For indeed, in legal
theory, he found not only a statement of being - namely a moral philosophy - but also a
theory of knowledge, epistemology. Generally, legal theory is either considered to be
epistemology by proponents of kalam or hermeneutics in the view of traditionalists.s Al-
Ghazali seems to adopt the view that legal theory can encompass both concurrently.® An ..
effective way of negating this difficulty without actually having to deal with the
epistemological problem of saying that legal theory combines both hermeneutics and
epistemology, is to employ an ideological framework that bluré these distinctive

differences and gives legal theory a semblance of unity.

In al—GhazEﬁ’s quadrilateral structure, each of the four laterals in his description of
legal theory occupies an autonomous sphere since each is an axis (qutb). While the
Determinant, Text, Method and Jurist on their own have independent frames of referenc¢ |

when dealt with separately, there is little evidence of their intertextuality. " The botanical
metaphor does, of course, give a semblance of unity and wholeness. The axial metaphor
performs a different function. The main issue that the aesthetic ideology avoids is the
recurring question of language, given the beghiling effect of .the metaphor. Nietzsche
described the figurative drive as the impulse towards the formation of metaphors. Like all

" ideas that originate through trying to equate the unequal, a metaphor also attempts to

establish an identity between dissimilar things. Later, Nietzsche called this figurative drivé,

the unconscious “will to power” or will to truth.

$’Nabil Shehaby “The Influence of Stoic Logic on al-Jassas’s Legal Theory,” in .The Cultural
Context of Medieval Learning; ed. John Emery Murdoch and Edith Dudley Sylla (Dordrecht: D. Reidel
Publishing Company, 1875), 80-83 for discussion that followed after the reading of the paper.

8Shehaby, “Stoic Logic,” 82 for his comment.
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What, therefore, is truth? A mobile army of metaphors, metonymies,
anthropomorphisms; truths are illusions of which one has forgotten that they are
illusions ... coins which have as their obverse effaced and now are no longer of
account as coins but merely as metal. ©®

Aesthetic imperialism promises to overcome ‘the obstinate, resistant signs of textual
difference by assimilating language to a model of transcendental, unitary thought and

perception.””

" The aesthetic ideology in the most mature of al-Ghazali’s legal writing requires an
explanation. In the sections dealing with the Determinant, Text and Method, al-Ghazali
followed the conventions charted by his predecessors. There could, however, be some
plausible explanation as to why he invented his own method of dealing with the Jurist as a
separate axis. Firstly, I wish to rule out the opinion that it was purely accidental and
unmeditated. The axis on the Jurist is too central to the structure and texture of the work
to Be deemed accidental. A plausible explanation here is that if al-Ghazali Was to examine
the issue of the jun'st under the rubric of Method, it would compel the Jurist to conform to
the historical strictures of the discipline. The discussi;m on Mgthod focuses lafgely on
linguistic issues, rhetorical and logical forms that had been produced by previous jurists,
linguists, and grammarians. By discussing the Jurist separately, the very "act’ of separation
infers that the Jurist occupies an independent space and allows him/her an opportunity to
experiment creativély in the discipline. In provid.ing the Jurist an autonomous space, al-
.Ghazéﬁ allowed a slight looseningv of the grip of the methods used previously to discuss

the discipline of legal theory. The axial metaphor lends itself to this independence and

autonomy.

Friedrich Nietzsche, “On Truth and Falsity in their Ultramoral Sense,” in Early Greek
Philosophy and Other Essays, trans. Maximilian A. Mugge (London: T.N. Foulis, 1911), 180.
"Norris, Paul de Man, 38.
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In effect, al-Ghazali subtly dissented from the conventional theorisatidn of legal
theory by asserting that his theory was based on four primary axes. Viewed from another
angle, this structuring could be seen as an innovative activity. But he effectively hid his
innovation and dissent by employing the enchanting metaphor of botany and gardening,
mediated by the aesthetic ideology of the primary axes. The aesthetic ideology was useful
in trying to create an impression of naturalism of both wholeness and independence. The
ideology provided the foil that there was a unitary and undifferentiated perception in the

approach to Islamic legal theory.

Conclusion
In this chapter, I undertook a%close reading’ of some of al-Ghazali’s texts in order
to ascertain the interaction of law and theology. The central texts of religious traditions,
and al-Must@.vﬂ? is such a one, needs to be read with an adequate sense of their full
rhetorical complexity. In. order to do this, says Derrida, one requires prﬁdent,
differentiated, slow and stratified readings.” In my close reading, I have searched for the
 rhetorical techniques which were employed in the service of more important, but less

observable interests.

It is clear that desbite his protestations >to the contrary, al-Ghazali could not avoid
the temptation of theologising his legal theory. Theology assures its hegemony over other
discourses by preconstructing the discourse of legal theory as part of the rhetorical
practice.  Furthermore, in my opinion, al-Ghazli cautiously and artfully avoided
unnecessary confrontation with the politics of the Islamic disciplines of the time, by -
~deliberately ensuring that the descriptive title of al-Mustasfa itself was ambiguous -
making it difficult to establish whether it was a work on legal theory (usul al-ﬁqh) or juro-

moral theology (usul al-din).

""Norris, Paul de Man, 33.
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Al-Ghazali employed a variety of writing and rhetorical techniques in order to unify
the discourse of legal theory through the use of metaphors, organisation of material,
structuring the discipline, and an insistence on rigidly following logical methods. All this
he did in order to give coherence to what he would like to project as a system of thinking,
universal, autonomous, independent of context, monologic and distanced from the struggle

for social values.

- Nevertheless, a close reading suggests that despite his attempts to stabilise the
edifice of legal theory with theology (kalam) and logic, it did not necessarily dissolve the
ambiguities and uncertainties. Moreover, al-Ghazali tried to cloak hisr intellectual
nnovations and dissent in legal theory in the aesthetic metaphor. The minute analysis of
the latter discloses more than what it hid and destabilised, against al-Ghazali’s best

intentions.
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Chapter 4
Language and the Rhetoric of Ambivalence

Introduction
The third axis (quth) of al-Mustasfa examines the substantive isﬁues of .
language in legal theory. Language constitutes both the epistemological postulates and
the hermeneutical force of the discipline of legal theory. Al-Ghazali went to great
lengths to explain the ‘postulate of‘ language” (mabda’ al-lugha).! In this chapter
language will be treated as a discourse and not as isolated units.> The legal philosopher

Villey observes that:

... law manifests itself to us only in forms of discourse ... discourses subject to
the laws of a language. Everything which jurists and the legislator utter is
regulated, conditioned and channelled by this language. It is not sufficient to
say that language is their instrument, without adding that this instrument like all
techniques, dominates them. Language is a servant-maitresse, and in reality the
language is itself knowledge; its vocabulary and syntax are a mode of thinking
about the world, of carving out a structure of the world; of our science, our
language constitutes the first half (italics mine).

The examination of al-Ghazall’s treatment of language will follow the thrust of Villey’s
observations, especially in exploring the ‘servant-master” role that language plays in
legal discourse. The degree to which language constitutes knowledge and a way of

‘thinking about the world” will also receive special attention.* We need to understand

"Mu, 1:318.

’Bernard Weiss, “Language and Tradition in Medieval Islam: the question of aI—.tan’q ila
macrz:fat al-lugha,” Der Islam, 61 (1984): 91. :

M. Villey, “Preface,” symposium on “Le Langage du Droit,” Archives de Philosophie du
Droit, 19 (1974): 1-5.

“Ibid.
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how language, the acts of language and the characters and the communities which

were created operatejin al-Ghazali’s legal theory.

This need to understand how we construe ourselves within our environment is
not viewed as part of the common understanding of language. Rather, language is
treated as a vehicle or a container which transmits messages without ever becoming
involved in the transmission process itself. Our fundamental use of language is
propositional in character, depending ‘for its existence on chains of reasoning,
deductive or inductive in character, that are external to itself and context.”> This
understanding of language has as its premise m the idea that everything is capable of
being recast; is capable of being translated into any language and that our knowledge is
universal, transparent and neutral, independent of what is happening beyond our own
doorstep, only existing in the unconsciousness of the reasoning mind. The‘ modern
discipline of Islamic studies, and more so, the academic study of Islamic law and legal

theory generally ascribe to the assumptions described above.

But there is another way of thinking about language. According to
Wittgenstein ‘to imagine a language means to imagine a form of life”® This
description does not paint language in neutral or transparent tones, but imparts to it its
own force, vibrancy and colour. “There is no non-linguistic observer, no non-linguistic

observed.”” This is a way of imagining language not as a set of propositions but as a
y gining languag PC

>Boyd White James, Language as Translation: An Essay in Cultural and Legal Criticism
(Chicago & London: University of Chicago Press, 1990), x.

°Ibid., ix.

Ibid., xi.
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~ ‘fepertoire of forms of action and of life.”® Also, according to Boyd White, ‘bur
purposes, like our observations, have no pre-lingual reality, but are constituted in
language - in this sense they too are lingual in nature.”® This sense of langﬁage denies
the claim of logic and rationality that our words have identical meaning each time they
are used. Much of the meaning of words is derived from the tones, the inflections, and
geStures used, as well as context in which they are uttered. In this way, “we can
imagine languaging as a kind of dance,” says Boyd White, ‘a series of gestures or
performances, measured not so much by their truth-value as by their appropriateness to

context.”"

Without doubt, the two versions of language described above cannot exist in
pure forms in everyday life. Both are at work in imperfect relation to each other.
Sometimes, it may be necessary to act as if language were transparent, such as when
giving street names, ascertaining a day of the week, or a calendar month. But we also
know that such forms of languaging are reductive, and like all such systems will
become pathological unless we can be sure of what has been left out. Therefore, we
have to shift the focus of our attention so that we come to see language as having its

own reality and see its forms as forms of life.

In the study of Muslim legal theory, language is generally treated as being
propositional, transparent and neutral. Perhaps now is the time to view the language

of legal theory as a form of life and action, as well as listening to what it tells us about

$Ibid.
*Ibid.

1°Ibid., xii.
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the ambience of both the author and the discipline. Viewing language as a discourse is

one way of discovering the hidden actions of language-use.

Legal Theory as Discourse and Rhetoric

In the broadest and loosest of terms, the concept of discourse can be applied to
any sequence of utterances that forms a sentence or a more complex structure. More
sharply defined, the processes that intervene and determine the relationship of a
language to the formulation of utterances are called discursive processes.'! The-:
relation of bodies of knowledge to social practice and structure, is called a‘ 'discﬁrsiveb
formation. The study of Islamic legal theory and the field of discourse analysié is as
yet unknown. At both the level of discursive process and discursive formation, this
study challenges the hermetic security of the meta-langue of Islamic law, namely legal

theory.

De Man took J. L Austin’s (d. 1960) description of utterances as being either
constative or performative, and had applied this typolégy to legal texts in the Western
tradition. A constative is a descriptive statement capable of being analysed in terms of
truth values.'? Performatives cannot be analysed in terms of truth values. A
performative is a sentence or utterance where an action is performed by virtue of the
sentence being uttered, like ‘1 marry you...,” ‘I repudiate you,” I promise.” Legal
texts, says de Man, exist in a permanent state of suspension between ‘tonstative” and

‘performative” modes which appear to stipulate precisely the terms by which it should

"Peter Goodrich, Legal Discourse: Studies in Linguistics, Rhetoric and Legal Analysis
(London: Macmillan Press, 1987), 77-78.

12In Arabic grammar such a sentence is called a jumla mufida.
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be understood.”® At the same time, it also attempts to “authorise” future readings,
revisions and extensions which it cannot determine in advance, ‘but which none the

»l14

less provide its only source of retroactive authority. De Man’s observations are

equally applicable to Muslim legal texts.

There is a twofold deconstructive process at work in the text. On the one
hand, there is a rhetoric of tropes at work, the effect of which is to subvert or render
undecidable any utterance which apparently seems to be couched in constative terms."

On the other hand there is

a repetitive, quasi-mechanical ‘grammar” of figural drives and substitutions
which makes it impossible for language ... to maintain the delusion of authentic,
self-present meaning.'®

Rhetoric and grammar continuously ‘Undo” each other. Rhetoric undoes grammar and
logic by creating the possibility of undecidable utterances in terms of propositional
content. Similarly, grammar undoes rhetoric since tropes have an aleatory and random

s

character that seems indifferent to meaning and content."”

Grammar and rhetoric are therefore of interest to us here. In terms of grammar,

the reference of the sign to an extra-linguistic realm is fundamentally an idealist notion.

3Christopher Norris, “Law, Deconstruction, and the Resistance to Theory,” Journal of Law
and Society, 15, no. 2 (1988): 181.

Mbid.

15Christopher Norris, “Against a New Pragmatism: Law, Deconstruction and the Interests of
Theory,” in Paul de Man, 132.

1¥Tbid.

"Ibid.
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This extra-linguistic reality is viewed as a product of language itself and not as a set of
competing discourses.'® It is seen as a product of language itself by means of
metalepsis, the trope that reverses cause and effect through a shuttling exchange of
priorities.”” An instance of metaleptic reversal is when laws are justified as past effects
of present causes. For example, birth control, family planning and even abortion are
seen by liberal legal reformers in modern Muslim societies as having been anticipated in
the laws of the past which permitted coitus interruptus (cazl). Modern issues were
probably the last thing preoccupying the minds of the classical jurists and judges who
formulated such laws. The first community to read the texts 6f those religious laws
also had very little idea of what the laws would mean to future generations. Modern
liberal reformers do everything in their power to broaden the original intention of these
laws in order to accommodate their modern reforms. This form of metaleptic
substitution - the habit of justifying past effects of present causes - is constantly called -
into play by those reformers who wish to bring about change in Muslim societies.
Abrogation (naskh) of the Qur’an provides an excellent case in point where the effect
of judicial abrogation is viewed as accéptablé as an original cause and part of the intent
of the revelation. The truth is that abrogation was a highly disputed notion among the

early legal and theological schools and not universally accepted by all.

I do not intend to discuss that aspect of rhetoric which abuses language
through insincerity and exaggeration. In this discussion, the term rhetoric applies to
the interrelationship of language and power. Critical rhetoric specifies and indicates
the political dimensions of legal language and the manner in which the relations of

power are inscribed in legal texts in non-communicative ways. Both these theoretical

8Goodrich, Legal Discourse, 136.

'*Norris, “Resistance to Theory,” 180-81.
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observations will be applied, overtly and covertly, to the analysis of the language

postulates in al-Ghazali.

Language and Determination
In al-Mustasfd, al-Ghazali juxtaposes his various and often contradictory
assertions in a particular way.” This method of positing produces an effect akin to a
pseudo-dialectic. Literary critics, such as .de Man, describe this as the ‘insight” that

the reader gains from the text. Says de Man:

It is necessary, in each case, to read beyond some of the more categorical
assertions and balance them against other much more tentative utterances that
seem to come close, at times, to being contradictory to these assertions LA

These contradictions cancel each other out and do not gain entry into a synthesising
dialectic. They are therefore termed a pseudo-dialectic. Like contradictions, there are
also different levels of explicitness which do not facilitate a common level of discourse

where ‘the one always lay hidden within the other as the sun lies hidden within a

shadow, or truth within error.”?

Let us assume that al-Ghazali was a critical author/reader of the Muslim
juridical text. The ‘insight” I am referring to seems to be an unstated principle, a

negative moment which animates his thought and leads his lénguage away from its

**Juxtaposition is a fundamental anatomical quality in Arabic and Islamic thought, says al-
Azmeh, Arabic Thought, 55. '

#'Paul de Man, “The Rhetoric of Blindness: Jacques Derrida’s Reading of Rousseau,” in
Blindness and Insight: Essays in the Rhetoric of Contemporary Criticism, 2d ed., rev. (London:

Routledge, 1989), 102.

21bid., 103.
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asserted stand, perverting and dissolving his stated commitment to the extent that it
becomes devoid of substance. This is done in such a manner as to place the very
possibility of assertion into question.”> “Yet it is this negative, apparently destructive
labour that led to what could legitimately be called insight.”** The reader of al-Ghazali
shoﬁld not find much difficulty in applying de Man’s method of analysis, thereby
grasping the ‘insight.” Bearing in mind that al-Ghazali was often caught between

conflicting and contradictory ideological stances, I wish to argue, that the ‘insight”

gained from the Ghazalian text, is connected to his understanding of religious language
in general, and the doctrinal conflicts in Islamic history concerning the nature of divine
speech, in particular. After all, the raison d’etre of legal theory was to make sense of

the nomothetic discourse (khitab al—sharc) in the human context.

I will illustrate the insight from the chaptér on language titled, “The method of
harvesting (istithmar) determinations (ahkam) from the productive (muthmirarf)

3 By exploring the agricultural metaphor of harvesting

[sources] of principles (usul).
(istithmar), al-Ghazali tries to give the impression that the derivation of determinations
(ahkam) from the sources is a productive enterprise. He describes the axis dealing

with language as:

Gee Eric L. Ormsby’s summary of the debate on inconsistency in al-Ghazali’s thought in
Theodicy in Islamic Thought: The Dispute over al-Ghazali’s “Best of all possible worlds” (Princeton:
Princeton University press, 1984), 100-1, where al-Ghazali’s opponents al-Turtushi, al-Mazari and

others accuse him of dangerous mixing of disciplines to the detriment of students and public alike.
**Ormsby, Theodicy, 103.

My, 1:315.
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... an indispensable part of the discipline of [legal] theory (cumdatfilm al-usal)
because the field of exertion for the jurists (maydan sa 'y al-mujtahidin) is in
seeking determinations from their roots (min usuliha) and to harvest (wa
ijtina’ihd) them from their branches.?®

The ‘?oofs” and ‘branches” referred to are nothing but words, phrases, sentences and

syntax; in short - language. Here he sees language as part of an elaborate agricultural
process, larger than gardening, which involves the cycle of sowing, hoeing, nurturing
~ and finally harvesting the crop. Harvesting the crop is surely the ultimate objective of
the entire process of farming, but one would be amiss in not seeing it as part of a larger
plan. In the same way as farming is a complex and interdependent process where
premafure and incorrect harvesting could result in disaster, so too is language a

complex interrelated process.

Having asserted the indispensability of language as‘ a means of discovering
determinations, al-Ghazali then seemingly goes on to detract from his earlier statement,
by saying: ‘the determinations (ahkam) in themselves are not linked to the choice of
the jurist” (idh nafs al-ahkam laysat tartabitu bi ikhtivar al-mujtahidin)®  The
implication of this statement is that the determihations pre-exist the jurist, disclosing a
form of epistemological determinism or foundationalism. A theological assumption
intrudes in al-Ghazali’s thinking which underscores the point that the hermeneutical
activity of the jurist is denied any form of subjecﬁve rélationship with the text. 1ndeed,
al-Ghazali is explicit in saying that humanity, or as he put it, ‘treation has no influence
in the founding (fa’sis) and invention (ta’sil) of the determinations.”® Although al-

Ghazali uses the complex ‘metaphor of production, his understanding is that

Tbid.
2Ibid.

A fu, 1:315-316.
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determinations present themselves as objective moments to the jurist. Reading the text
in this manner provides us with the ‘insight” that the extra-linguistic reality of theology

is constituted within language although there is an attempt to maintain the illusion that
it is separate from language. It is only when these two citations of al-Ghazali are read
together that one can see how he attempts to create a pseudo-dialectic of language

which can be viewed as constitutive in one instance and instrumental in the other.

We should not be surprised by this type of foundationalism within al-Ghazai.
Al-Ghazali attempted the fusion of language and analytics (logic) in such a manner as
to ensure that language provided apodictic meanings and predictable outcomes. At a
later stage, I will explore the extent to which these theoretical assertions are simply

rhetorical and grammatological devices which could provide different interpretations.

The Language of Law: From al-Shafii to al-Ghazali

The central concern of language in the discipline of legal theory has already
been noted by the modern scholar, al-Azmeh. He argues that because of such
semasiological features of the Arabic language as abbreviations, implication, metaphor,
metonymy, and the occultation of sense, linguistic concerns are imposed on the
 theorisation of legal theory.” Legal theory is primarily a fext-based enterpﬁse, and our
understanding of the divine logos comes from what is found in the Qur’an, the
Prophetic statements and the decisions of successive generations of jurists. In short,
legal theory (usul al-figh) says al-Azmeh, is ‘teligion in the modality of knowledge,”
which is actually the pursuit of the ‘positive association between humanity and

divinity” by means of knowledge and knowledge is constituted in language.*®

al-Azmeh, Arabic Thought, 88.

3%31-Azmeh, Arabic Thought, 86, 174.
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It is generally accepted that in Islam the Word is the logos. The Qur’an is the
ipsissima verba of God. All the religious disciplines are integrally connected to the
Word, which is the interface between the divine and human. Very early on in the
genesis of Islam, the ability of language to express both the human and divine in one
instance was subjected to a severe test. The nature of revelation formed the sub;text
of the battle for theological supremacy between the Ash’arites and the Mu tazilites. In
their respective responses to this debate, each side proposed an epistemology and
ontology closely resembling the grarrimatology of Arabic writing. Grammatology
studies the history of systems of inscription and signs. Both the Ash’arites and the
Mu tazilites produced forms of writing, because “writing,” says Derrida, “in general

731 Thus, each theological group tried to

covers the entire field of linguistic signs.
manipulate the signs in a particular way which we call writing or inscription. Legal
theory is a form of “writing” or inscription of signs in order to derive values of
epistemology and ontoiogy from the divine word. The divine word is a form of
~ “writing,” (kitab).*> With legal theory being a form of languaging or writing, it would
be instructive to locate al-Ghazaii in the tradition of Muslim grammatology as a

master-jurist (mujtahid) and more especially as a follower of the Shiafi 1 legal tradition.

Al-Shafi s al-Risala is the earliest available treatise on legal theory known for
its systematic rigour and desire to give structure and coherence to the Arabic language.
Al-ShafiT’s study of the Qur'an from a juridical point of view had led him to
understand that the Qur’an consisted of various discernible categories of verses. Al-

Shafi T begins his al-Risala with a lengthy discussion on the “perspicuous declaratibn”

*'Derrida, Of Grammatology, 44.

See the work of Muhammad Shahrir, al-Kifab wa al- Qur’an: Qird’a Mu asira (Cairo:
Sinali al-Nashr, 1992).
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(al-bayan), which ‘s a collective term for a variety of meanings which have common

"3 The sum total of revelation, al-Shafii argues,

roots but different ramifications.
includes various ‘manifest aspects of perspicuous declaration” (wujuh al-bayan),
which are more akin to different registers of interpretation than anything else.** From
the very inception, al-S_hEﬁoi- makes a bid to anchor .these registers of interpretation

(wujuh) as being part of revelation itself via the perspicuous declaration.

This perspicuous declaration (bayan) is specifically directed to the Arabs who
generally have no problem in understanding it, although some portions are less clear
than others. For non-Arabs, unfamiliar with the Arabic language, the clarity of the
- declaration may present problems.* Mastery of the Arabic language and its nuances is

stressed as a pre-requisite for fulfilling religious obligations.

It is obligatory upon every Muslim to learn the Arab tongue to the utmost of
his power in order [to be able] to profess through it that “there is no God at all
but God and Muhammad is His servant and Apostle,” and to recite in it [i.e. the
Arabic tongue] the Book of God, and to utter in mentioning what is incumbent
upon him.*

Revealing indeed is al-Shafi T's even more strongly dogmatic assertion about
the Arabic language itself: ‘Of all the tongues, that of the Arabs is the richest and the

most extensive in vocabulary. Do we know any man except a prophet who

**Majid Khadduri, aI-Shbﬁci— ’s Risala: Treatise on the Foundations of Islamic Jurisprudence
(Cambridge: Islamic Texts Society, 1987) 67; Muhammad bin Idris al-Shafi 1, al-Risala, ed. Ahmad
Muhammad Shakir (Cairo: Dar al-Turath, 1399/1979), 21.

3K hadduri, Treatise, 67, al-Shéﬁci_, al-Risala, 21.

*1bid.

3K hadduri, Treatise, 93; al-Shafi i, al-Risala, 48.
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apprehended all of it™?*" It is virtually impossible to ignore al-Shafi I’s insistence that

perspicuous declaration (bayan) and the Arabic language are coterminous.

For al-ShﬁﬁCi-, the understanding of language is rooted in the revelatory
inscription of al-bayan (perspicuous declaration).®® The Qur’an, also described as al-
bayan, is the basis of legal knowledge, indeed all knowledgve.39 ‘No misfortune,” said
al-Shiafi, “will ever descend upon any of the followers of God’s religion for which
there is no guidance in the Book of God to indicate the right way.”* Al-ShafiT was
not original in his ideological assumption that the Qur’an was the signifier of all
knowledge. Prior to him, during the first/seventh century the Kharijites advocated the
claim that the Qur’an could resolve all difficulties and answer all outstanding ques’tions.
However, al-Shafii is credited for being the first person to give a sophisticated

intellectual structure to this ideological position.*!

Al-SHafi T's next stage of reasoning shows that such terms as general, specific,
absolute, restricted, implicit and explicit are linguistic categories which are derived
from the Qur’an and therefore, imparted by revelatory communication. He says: ‘It is

[God’s] divine disposition to express something, part of which is literally general which

YKhadduri, Treatise, 88-89; al-Shafi i, al-Risala, 42.
38Kha&duri, Treatise, 67, al-Shafi i, al-kisaza, 21.
3*Khadduri, Treatise, 65; al-Shafi 1, al-Risala, 20.
“Ibid.

“'Nasr Hamid Abii Zayd, al-Imam al-Shafi { wa Ta'sis al-Idiyologi al-Wasitiyya (Cairo: Sina
li al-Nashr, 1992), 21.
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172 We should note therefore, that even the

is intended to be obviously genera
hermeneutical devices he uses are glossed with sacrosanct overtones. Al-SHafi
collapses the distinction between the world of meaning (the Arabic language) and the
world of divine communication (al-bayan), or revelation. In the end revelation and
language are inseparable and indistinguishable because by equating the hermeneutical

categories and linguistic devices, by which language is understood, he caused them to

become isomorphic relations of revelation.

Al-ShafiT's four manifest aspects of a perspicuous declaration (wujuh al-
bayan) are: *

(1) texts (nass),

(2) an obligation explained by the Prophet (fard),

(3) prophetic practice (surna), and |

(4) individual reasoning and juristic discretion (ijtihad).
These aspects are registers of interpretation representing three types of authority. The
text for the authority of God; the obligation and prophetic practice for Prophetic
authority, and the independent discretion for the authority of the Jurist. Al-Shafi1

makes the perspicuous declaration a simulacrum of the deity.

The result of al-Shafi i’s involvement with al-bayan is discernible. Language
not only shapes experienced reality, and hence revelation and the Law of God, it also
constitutes it. At first glance this may seem to ascribe an extremely modern
perspective to al-Shafi s work. But the difference in al-Shafi I's use of language lies
in the fact that he does not ascribe to a semiological theory of language which uses a

self-contained system of signs whose meanings are determined by their relations to

“>Khadduri, Treatise, 94; al-Shafi i, al-Risala, 52.

“Khadduri, Treatise, 68; al-Shafi i, al-Risala, 21-22.
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each other. In al-Shafi i’s model, there still remains a ‘transcendental signifier,” an
extra-linguistic subject or object which constitutes that reality, and this signifier is, in
theory, God. Having recourse to such a ‘transcendental signifier” allows the notion of
substitution to become possible, in the instance where the same referent has substitutes
that generate ambiguity in signification. For instance, in the battlefield of the first civil
war‘of Islam, when the Kharijites tried to assert the absolute sovereignty of God on the
basis of the literal Qur’an , it was the caliph ‘Ali who pointed out to them the
complexity of signification. In response to the Kharijite agitation, he said that ‘the
Book [of God] does not speak itself, indeed men speak it,” pointing out this perpetual
ambiguity' in language opened the way for ‘All and the Kharijites’ ideological

inscription of language, in the same way that al-Shafi 1 was to do later.**

Al-Shafi i’s ideological inscription proceeds from the doxology that states that
the explicit denotation (nass) has the ability to resolve all perceivable problems. It has
already been pointed out that this ability stems from the Arabicity (curﬁba) of the
revealed text.** Arabicity, which is self-evident and empirical, then lends itself to a
comfortable ‘fit” in order to make the leap to the doctrine of the inimitability of the
Qur’an, known as iijc?z. For both the meaning and vehicle of revelation havé an
inimitably sacrosanct character which renders void all other attempts at ggnerating a
competing meaning and style. Understanding the doxology pertaining to the Qur’an
becomes a daunting prospect, since on the hand it contains all realities, and on the

other, its linguistic signification is absolutely comprehensive. The only way by which

*“Abii Ja'far Muhammad Ton Jarir al-Tabari, Tarikh al-Rusul wa al- Muliik, 8 vols. (Beirut:
Mu’assasa al-A’lamiga li al- Matbii at, n.d.), 4:48.

“Abu Zayd, al-Shafi 7, 22.
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any misunderstanding of the Qur’an could be prevented was through the development
of method and rules which would avert chaos in interpretation given the many possible
ways of interpretation. It appears that al-Ghazali followed in the footsteps of al-

Sh&ﬁc—i', for he also believed in organising the structure of language.

The Structuring of Language in al-Mustasfa

In al-Ghazali’s discussion on language in al-Mustasfa, the langhage of
jurisprudence is described by use of a trilateral formation. Words or terms denote a
determinant (hukm) by three primary means:

(1) structure and discourse arrangement (sigha and manziim)*®

(2) intended sense and meaning (fa.}iwc'i and majhz'irh)

(3) denotation and intelligibility (macm'i and machd)47
Under the rubric of “structure and discourse arrangement,” the foliowing linguistic
“categories are carefully examined: indeterminate (mujmal) and clarified (mubayyan);
apparent (zahir) and interpreted (mu ‘awwal); imperative (amr) and prohibited (nahyi),
general (”am) and specific (khass). The rubric of “understanding the intended sense and
meaning” of terms encompasses al-Ghazali’s views on issues dealing with the textual
evidence such as the notion of the requirement of the textual proof (igtida’), inference
(ishara), understanding of legal causation (mafhum al-taclfl), understanding of the
inarticulate premise (fahm ghayr al-manjz?q); levels of indicants of discourse (dal;l al-

khi_t[zb); proof-value of prophetic actions; and, proof-value of actions generally. The

“In translating manzum or nazm as “discourse” arrangement I have followed Rammuny’s
pioncering studies on al-Jurj?xnI’s linguistics, see Raji M. Rammuny in “Al-Jurjin'}: A pioneer of
Grammatical and Linguistic Studies,” in Historiographia Linguistica, 12, no. 3 (1985): 351-371

passim.

C -, .. - - . 4 : ” 3
“"The term ma na is similar to fahwa and mafhum, in so far that it is the “idea” or “mental
image” which accrues in the mind in response to a question “what is it”?, when one investigates the

quiddity of something.
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discussion on the ‘denotation and intelligibility of terms” is mainly a discussion of

juridical analogy (giyas) as well as legal causation.

" Al-Ghazali treats each of these topics with the required attention and detail

they deserve by summarising the views of his predecessors and then indicating his own
preference. To a large extent he concurs with the views of al-Shafi 1 or al-Bagillani. In
order to grasp the leitmotif of al-Ghazali’s general understanding of language, 1 will

conduct a selective examination of some of the topoi of his discussions on language.
Linguistic Topoi

On the origins of language: Linguistic determinism

Whether the source is the Qur’an, sunna, or consensus, it is the Prophet who
articulates the dogma via phrases, deeds, silence, or a tacit approval. When studying
al-Ghazali’s discussions of these sources of Islamic law one cannot ignore the
persistence of a strong element of linguistic determinism. Languagé is seen as being
virtually providentially determined, thereby generating a set of meanings that satisfy the
| ontological and epistemological requirements of theology. These theological
- assumptions surface in discussions on: |
¢)) nomotheﬁc discourse (khitab al-shar")

(2) the word of God (kalam allah)

In al-Ghazali’s writings, as with those of some of his Shafi predecessors,
language is far more than a substrate; it is correlative to revelation, explained by the
notion of discourse (khitab) which forms the equivalent to the perspicuous declaration
(al-bayan) introduced by al-Shafil  The linguistic categories are providentially
predisposed to generate the “fit’ with revelation. It is in this sense that language goes

further than purely reflecting revelation - it also constitutes it. This correlation
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accounts for the ahistoricity of the revelation which results in it being received in many
quarters as a sacerdotal word, incapable of being set in any time or space, or contained
in any concrete form: ‘4 devotional element, unattainable to discourse.” * 1In this sense
the word has a semiotic value which signifies and supplements the authority of religion

and its experts.

In contrast, al-Ghazali’s view on the origins of language is a dialectical one.
Although he subscribes to al-SHafiT's views on the revelatory nature of language, his
views on the provenance of language are more complex. First, he proposes three
scenarios for the origins of language:* |

(1) that languages are known to humans by conventional (is;il&b?) means only

(2) that languages are known by means of periodic instruction (tawqif)

(3) that the initial elements of language were by periodical instruction and the

rest by conventional means

Al-Ghazili then creates two sets of arguments: one hypothetical, the other
factual. In the hypothetical argument, all three scenarios are considered to be possible.
Again the arguments are quasi-theological. The Eternal and Omnipotent Power, says
al-Ghazali, cannot be incapabie of creating soﬁnds and letters which people could hear
and see, and from these a language was developed.® This then allows for the theory
of the divine origin of language, in so far as the Creator generates the original sounds

and letters within people. In discussing the accepted theory of the conventional origin

831-Azmeh, Arabic Thought, 68.

“Mu, 1:318.

SMu, 1:319.
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of language, again he says that God can unify the activities of the compotes mentis
(cuqalas in such a manner that they themselves could discern the need to communicate,
and hence they could design a language. The modality for this would be the same
primitive means by which a parent teaches a child a language, or the way in which a
mute expresses himself/herself by means of signs. If each exclusive scenario is
possible, al-Ghazali argues, then a combined scenario - partly periodic instruction and

partly conventional - is also eminently possible.

In his factual (“reality’) argument, he says that there is no unequivocal way of
khowing the origins of language since we have no categorical and demonstrative
rational proof, no plurally transmitted report (fawarur), nor aﬁy unequivécal revelation
(samc) to support such an assertion. Therefore, he says, further speculation on the
subject would be indulgent.”’ The Qur’anic verse, “And He [God] taught Adam all the
names,” which theoreticians often quote as proof of the divine origin of language, is

not cogent proof; since it is open to several interpretations, said al-Ghazali.*

Unable to formulate a final position on the origins of language in the section
directly dealing with it, al-Ghazali did not commit himself. In a subsequent discussion
as to whether nouns can be established by analogy, he merely proposed a view. It is
interesting to observe how he arrived at this proposition. In a manner of
argumentation resembling that used by the literalists (Zahirites), al-Ghazali opposed
extending the signification of a designated word to another signifier, unless Arab
authorities justified such an association on the grounds of a periodic instruction

(tawgqif). For example, the word kkamr, signifies the beverage made of grapes,

S1Mu, 1:320.

2bid,
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because it ‘Obscures” the intellect.”® If a date, or raisin beverage called nabidh were to
cause a similar effect, the term khamr would not be the apprbpriate term for describing
this new substance. To equate nabidh with khamr would be unsatisfactory and
tantamount to linguistic ‘fabrication” (ikhtir&c) or ‘inventing lies” (tagawwul)

* conflicting with the periodic instruction (fawgif) dimension of the Arabic language.*
Only if the Arabs were to fell us that they call nabidh by the term khamr could it be
legitimately used, and not on the grounds of a logical analogy. Similarly, when the
Arabs inform us that every root word (masdar) has an active participle (fﬁcil) the
creation of the active participle darib from the root @-r-b should be assumed to have
been constructed on the basis of periodic instruction (tawgif), and deﬁnitely not by
analogy. Al-Ghazali’s resistance to logical analogy as formative ground in language
was consistent. One of his favourite rebuttals against his polemical adversaries was the
phrase, repeatedly found in al-Mustasfa, that “analogy is not applicable in language”
(la giyasa fi al- lugha).”® Here al-Ghazali comes out very strongly in favour of the

tawqif origins of language.

Al-Ghazali then argues that although some words might share certain elements
of meaning by correspondence and analogy, they would not necessarily be used by the
Arabs in that sense. The term ﬁn? (form'cator)'for .instan_ce, is used to describe the
illegal act of heterosexual fornication.  On the basis of analogy, the term zani could

thus also be applied to homosexuality when the male pudendum is inserted into another

$3Mu, 1:320; 1:322.
>Ibid.

Mu, 2:5; also Mu 2:10 “Jnna al- qiyas batilun fi al-lugha liannaha tuthbatu tawq;fan 7 Mu,

2:39 “wa al-lughatu tuthbatu tawgifan wa naglan, la givasan wa istidlalan.”
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male’s posterior.>® Similarly, the word thief (sarig) is also applied to a necromaniac
(corpse thief) on the basis of analogy since the two words share certain elements of
correspondence. Al-Ghazali disagreeé with these analogical extensions. The basis of
his disagreement is that one uses a false syllogism. For example, the Arabic term
adham, meaning “a black horse,” would be an inappropriate term to use to describe ‘a

black person;” just as it would be incorrect to take the term gariira, meaning ‘a glass
vessel to store liquids,” and apply it to describe a ‘tlay jug” or a ‘pool of water,”

simply because both words signify the storage of liquids. He insists that the licence for
all etymological conjugations (tasrif) that are based on analogy must be provided by
way of periodic instruction or transmission (tawqif), and only from Arabic speakers.
On the grounds of these illustrations, al-Ghazili concludes that ‘indeed language is
entirely positing and periodic instruction, where analogy is notlapplicable.” (annq al-

lughata wqdc un kulluha wa tawqifun laysa fiha giyasun a.?lan).57

At first, al-Ghazali argued that there were no universal arguments supporting |
the theories of the conventional or revelatory origins of languagés. However, later on
when discussing the role of analogy in the formation of nouns, he came down firmly in
support of language as a ‘Specific positing (wa.dF ) of a particular phonemic
configuration, a word to designate a particular sense” as well as supporting the
primacy of periodic instruction (fawgif) in language-use, rather than convention or

analogy.”®

Mu, 1:322.

"Mu, 1:324.

*8al-Azmeh, Arabic Thought, 116.
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Al-Ghazali’s ihsistence on following the authority of the Arabic-speaking
community for the interpretation 6f words, is a central proposition of his legal
philosophy. On closer inspection, the privileging of the interpretative community is a
consequence of a more dogmatic formulation of language, namely the supremacy of
positing (wa.aVc ). Once he had committed himself to his theory that language originated

from transmitted authority, the interpretative community became a logical corollary.

Al-Ghazali was not aware of his limitations as evidenced by the fact that he was
unable to go beyond interpretation itself. Despite his best intentions, the desire to |
preserve the authority of the interpretative community was in itself ipterpfetation and
therefore also an ideological moment. Al-Ghazili’s goalv of resorting to the authority
of periodic instruction (fawgif) as a standard of objective criteria was not always
realisable. For instance it is known that, even in al-Ghazili’s era, grammarians and
lexicologists differed in their views on matters pertaining to the Arabic language. Al-
Ghazili does not reopen these debates but strategically aligns himself to the consensus
position on these issues by citing examples from the linguistic practice of the Arabs.
He would frequently invoke the slogan: ‘ho analogy in language” (/a giyas fi al-lugha)
which became a valuable rhetorical device in his repertoire, just as in a previous age,
the slogan ‘there is no rule bﬁt that of Godl,” (la hukm illa .lillah) was the .

foundationalist rhetorical creed of the Kharijites.

Original positing and uses of language

The debate on the origins of language led to the question of how language is
used. Clearly, the assumptions for language as positing and language as convention
would be different. According to al-Ghazali lexical nouns (al-asma’ al-lughawiyya)

have significance at two levels: by original positing or coinage (wqa’c iyya), and by
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convention (curﬁ){ya).59 He concedes that the meanings of lexical nouns which had
originally been posited as general can be subverted to be used in their customary (curﬁ)
or specialised sense. An example of when a lexical meaning is overshadowed by its
conventional use is the word dabba, which originally meant ‘every creéping thing.”
But subsequently it has been used for things that creep on four feet, excluding thereby
human bipeds or the centipede. So with the word mutakallim, which lexically means
‘4 speaker,” but more commonly is the signifier for a ‘dialectical theologian;” and the
term faqih, which originally meant means the ‘one who has discernment,” but now
means a jurist. Both words - even though they each have a posited (wazf ) meaning -
now have a more specialised meaning. One can compare this to English where
‘speaker” would cover any number of orators, but ‘Mr or Madam Speaker,” or ‘the
Speaker” would be understood, in most instances, to be dealing with a very specialised

parliamentary occupation.

A word can also be used in such a manner that it is totally devoid of its original
positing, such as the word, gha it which used literally, refers to ‘4 depressed piece of
ground with a protective circumference,” but its more common usage is the ﬁguratiye
sense, signifying human excrement.” The original positing of gha 'it was forgotten in

language use and only the figurative use comes to mind.

Technical terms adopted by professionals (muhtarifun) and artisans (arbab al-

sanc'icﬁt) to describe their tools, are named by positing and not by convention.’! If

*Mu, 1:325.

M u, 1:326.

' Au, 1:325.
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things were not named by their positing this would have meant that all nouns, and by
implication language, had conventional origins. Al-Ghazali infers that there is a |
substratum of positing on which all subsequent linguistic developments were based,

and therefore, the search for the origins of langﬁage should never be abandoned.

Al-Ghazali admits to an evolution in language, the examples of gha'i and
dabba being cases in point. This evolution takes the form of semantic growth where
the new meanings of the words do not stray from the original positing such as with the
word dabba which is now used to signify a particular species of creeping animals,
where originally it may not have had that signification. The new application does not
make its original signification totally absurd or irrelevant. The extreme case is gha it
where the literal term was hardly in use but the figurative sense was used more
frequently. In both examples there is a semantic link, however tenuous, between the
original positing and the subsequently evolved meanings of the words. In this way al-
Ghazali continues to insert linguistic determination in complex language usage, which

he does by creating several categories of terms.

Distinguishing between lexical, religious and legal terms

Legal theory by its Qery nature had to deal with different kinds of terms. It was
crucial for the theorist to know in what sense a term was employed. Al-Ghazali then
informs us under the rubric of legal terms (al-asma ’al-sharci){ya) that some groups, the
Mu'tazilites, the Kharijites and some unidentified jurists (fugaha’), distinguished

between the following categories of terms:®

Mu, 1:326. Also see Muhammad Khalid Masud, “Sh'ét.ib—i’s Theory of Meaning,” Islamic
Studies, 32, no. 1 (1993): 5-16.
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(1) lexical (lughawiyya)

(2) religious (diniyya)

(3) legal (shar iyya)
He cautiously elaborates these categories of his theological opponents, But does not
indicate his own agreement or disagreement. Engaging in circumlocution, he employs
a detailed but unconvincing quote from al-Baqillani who rejected the validity of such
categorisation. Al-Bagillani’s position on legal terms is encapsulated in the dictum:
‘that the revelation (sharc) had discretion [to change meanings] by imposing a
condition (shart) [on meanings], not by changing the posited (wagf ) [meanings of the

word],” (fa as-shar’ tasarrufun bi wagf i al-shart la bi taghyir al-wacf ).%

Al-Ghazali agreed that the revelation (sharc) did exercise discretion in
generating meanings but drew our attention to the convention of language (cwf al-
- lugha) which also had to have some sort of discretionary influence. Semantic growth,
‘at this level, takes place in two ways. The first is t6 specify (takh;zT;) the scope of the
signified (musammayat). For example, the word dabba should in strict lexicographical
.terms apply to every icreature that walks, crawls or creeps. But we know, as
customarily applied now, the word is only used for crawling quadrupeds. Similarly, the
* revelation specified and limited the signification of words like, pilgrimage (héjj),
fasting (sawm) and faith (im@n) to make them special signifiers. Thus in the same way
that the revelation (sharc)rhad a discretionary use of language, the Arabs were also
entitled to discretionary use of their language (idh i ‘al-shar’ urfun fi al-isti mial kama
li al- Carab). The second form of semantical development is to loosen the restrictions
on a word. One way of doing so would be to call something by the name with which it

is associated or connected. For example, ‘wine” (khamr) is called ‘prohibited”

SAfu, 1:330.
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(muharrama) but, in strict terms, it is only the consumption of the beverage that is
prohibited, not the beverage per se. A mother is described as ‘prohibited”
(muharrama), yet, in strict terms, it is only sexual intercourse with her that is
prohibited. The same rule is applied to the general term ‘prayer” (salar), which
included the essential parts of bowing (rukz?c) and prostration (sujiid). However, all
the associated actions and gestures of praying, including bowing or prostration are
popularly identified as prayer (sala?) in the customary usage of the revelatory discourse

(sharc) .

A]-Biqillén]: argued that there Should be some form of sanction for legal terms
by means of periodic instruction (tawgif), but he did not provide an example. In reply,
al-Ghazali said that such a requirement was only necessitated when the goals
(maqasid) of repeated statements (takrir) and contextual indicators (gara’in) were
unclear and not easily understood.® So the lexicographical terminology of saldt,
strictly meaning ‘Supplication,” began to assume thé meaning of ‘ftual prayer” once
certain other commonly associated actions had been added to it’s meaning in
-customary usage. The word hqjj, literally meaning ‘to intend,” came to be known as
the formal pilgrimage once the other associated actions had been added to its
commonly acéepted usage. These and other terms are fairly clear and therefore do not
need revelatory sanction for their technical use. Clearly, al-Biqill?ufi was more
concerned with keeping the primordial origins of language intact, and therefore wished
to control excessive discretion in the use of language. He would have preferred,
therefore, to have had a periodic instruction (tawgif) to legitimate language use. Al-
Ghazali, in contrast, would appear to have been content to allow language users the

liberty to employ discretion in the determination of religious and legal language, on

®Mu, 1:332.
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condition .that the users had a clear understanding of the hermeneutical intent of their
statements. Here, al-Ghazali clearly preferred thé hermeneutical movement in
language - with emphasis on the significance of repetition and contextual indicators as
interpretative keys - to a language strictly governed by periodic instruction. While al-
Bagqillani favoured the retention of linguistic normativity, al-Ghazali was inclined to
hermeneutics and linguistic subjectivity. Al-Bagillani insisted on the autonomy of the
legal lexicon, while al-Ghazali would only admit to the partial autonomy of the legal

lexicon.

So far one observes how an extremely structufed diécussion on language
presents itself in al-Mustasfa. Al-Ghazili actually led the reader into the debate by
employing a logical pattern of creating categories, divisions and subdivisions to
suggest that the entire project was visiblé from an archimedian vantage point. When
-al-Ghazali’s point was equivocal, and he preferred not to disclose his own position,
then he would introduce several categories and viewpoints. In such instanées, ‘he
subtly juxtaposes his own viewfamong the various positions he was positing, those of
his adversaries - such as the Mu tazilites - and then, with equal art, leave the decision

as to whether he supported or rejected the opinions of his adversaries to the reader.

| Completely signifying speech ( ‘al-kdl&m al-muﬁd ):
The hermeneutical field |

Having discussed the origins of language and the use of terminology, al-Ghazali
then approached the gist of the linguistic debate in law: the question of signification.
The spoken word can either completely signify something or be unable to do so. The
hermeneutic domain only concerns itself with the provision of a completely signified

spoken language.
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Al-Ghazali maintains that there are two typés of signifying actions (dalala):®’

(1) those that signify (yaduliu) something

(2) those that do not signify anything
The first type is signification by means of an essence (ma yadullu bi dhatihi). *
Rational indicants (al-adilla al-caqliyya) are said to signify with their essence. The
second type is signification by means of positing and original coinage (wacf ), which are
of two types: verbal signs and non-verbal signs, such as signals (ishara) and symbols
(ramz). This typology appears to be of an ontological kind that al-Ghazali introduces
in language. Certain words in themselves can signify something else, such as logical

propositions. Other words and signs signify semiotically, in relation to other signs.

At another level of categorisation al-Ghazali then divides verbal signs into
those that signify (mufid), in other words they have meaning, and those signs that do
not signify (ghayr mufid) and have no meaning. In order to illustrate verbal denotation
al-Ghazali presents three types of sentences in terms of their economy of signification:

(1) fully autonomous in their denotation

(2) not autonomous in their denotation except by means of a contextual

indicator (garina)®”’

(3) partially aﬁtonomous in their signification
Sentences which are fully autonomous in their denotation are verses like: ‘Do not go
near fornication (zina) (Q.17:32).” ‘Do not kill yourselves (Q4:29).” Such statements

were called explicit denotations (nass) because of the lack of ambiguity (zuhiir) in their

%Mu, 1:333.

Thid.

"Other terms 1 use to translate garina, are “contextual indicator,” or “contextual seme,”

- and occasionally as an “associative sign.”
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meaning. An example of a sentence which only became autonomous in its denotation
with the assistance of a contextual indicator would be the verse: “Or he in whose hand
is the marriage-tie forgoes his claim... (Q. 2:237.” A contextual indicator clarified that
the ‘hand” meant the power of the guardian or husband and thus made it possible to
understand the verse. An example of partially autonomous denotation is the verse “Till
they [agree to] pay the exemption with a willing hand, after having been humbled [in
war] (Q. 9:29).” ® The full sense of how exemption had to be paid is not clear from

this verse and therefore it is deemed partially autonomous.

Explicit Denotation: Nass

Of the different types of denotation, the most common and frequently used is
the explicit denotation (nass). Quite predictably, nass was also divided into two
primary types. In the first type the explicitness of the individual meaning-laden vocable
(lafz) and the arrangement of the discourse (manzum) leaves one in no doubt as to its
meaningi For example: ‘Do not kill yourselves (Q. 4:29).” The second type of
explicit dendtation gains its explicit content via the claﬁty of the meaning (fahwa) and
comprehension (mafhum) of the statement. Examples are: ‘Do not say to them
[parents] fie! (Q.17:23)"; ‘None of you shall be wronged by as much as a hair’s
breadth (fatila) (Q. 4:77)* ‘Whoever does godd the weight of‘a mustard seed (Q.
99:7).”, ‘From among them are those that if you entrust them with a dinar they will -

not return it to you (Q. 3:75).”

Al-Ghazali maintained that sentences that were partially autonomous in their
denotation and those that required circumstantial clues, should have had something

more than simply the associative relationship (idafa) between the signifier and the

%8 fu, 1:336.
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signified (madlul). They had to fulfil the condition of being free from any inference of
uncertainty (ihtimal) in order to be called an explicit denotation (nass). If the
uncertainties could not be resolved then the signification would have to be labelled
indefinite discourse (mujmal) or obtuse (mubham). If one of the many probabilities
were found to be preponderant, it would be called apparent (zahir), and if the
preponderant probability were found to be a distant one, then it would be called an
interpreted (mu’awwal) statement. Hence a completely signifying vocable can be one

-of three denotations: explicit (nass), apparent (zahir) or indefinite (mujmal).

Al-Ghazali then provides three definitions of explicit denotation (nass),
because, according to him, nass in itself is an equivocal noun or a homonym (ism

mushtarak)! Nass is thus a division of language in terms of an economy of certainty.

(1) Al-SHafi 1 applied the definition of the apparent (zahir) to that of nass.”
Adcording to al-GhazEl-i, there was no harm in applying this general definition to the
legal (sharc) understanding of the term. This definition conformed to several usage’s
- of the Arabs. The Arab say “nassat al-zabya,” which literally means ‘the gazelle lifted
her head”, thus ‘exposing” and making it ‘apparent” (zahar). A chair is called a
' manassa when a bride ‘appears”on it. The Prophet was described as: ‘“kana al-r&sul
sallallahu calayhi wa sallam idha wajada furjatan nassa,” (When the Prophet (peace
be upon him) experienced delight, he made ‘expressed” it or made it ‘evident”)
According to this definition of al-Shafi1, when one of many probabilities became
preponderant with certainty (qa_tc) it was célled an explicit denotation similar to
“evident” or ‘apparent” (zahir).”® This means that the ‘exposure of the head,” the

“appearance on the chair,” and the ‘evident” delight of the Prophet were implicit and

Mu, 1:385.

bid.
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become explicit through the preponderant acts of “lifting,” ‘sitting,” and “expressing.”
These acts did not cease to have these latent properties simply because the
preponderant act had not been performed. Here nass was defined in terms of the

usage of the Arabs and the ability of the term to clearly denote its meaning'.

(2) The second definition does not rely on linguistic usage. When a word or
sentence is ab initio free from any instance of uncertainty (i4timal) and its signifying
meaning is certain (qa_tc) then it is an explicit denotation.”! For example, the word
‘ﬁve”does not signify ‘six,” nor does the word ‘horse” signify ‘donkey.” It would be
considered a nass in terms of both the affirmation of the signified and the negation of
the non-signified. In so doing, the sense generated from such a word or statement
would be certain. Al-Ghazali points out that a word can be an explicit denotation,

which is also apparent and indefinite, (nassan zahiran mujmalan).

(3) The third definition of nass relies on associative factors. When there is an
absence of an indicant (dalil) which will introduce ‘feasonable uncertainty” (ihtimal
magqbul) in signification then such a sentence can also be called an explicit denotation.
_ The difference between the second and the third definition is one of degree. The
second definition requires freedorﬁ from uncertainty ab initio (aslan), whereas the
third definition demands freedom from a particular type of uncertainty (ihtimal
makhsus), namely ‘teasonable uncertainty,” and not freedom from negligible
uncertainty. Al-Ghazali showed a strong approval for the second sense of nass, which
sets it apart from being confused with the apparent (zahir). Explicit denotation (nass),

then, is the measurement of the vocables in terms of the presence of certainty.

""Mu, 1:385-6.
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Hermeneutics: Ta’wil

Signifying speech (mufid) does not only occur in the form of explicit, apparent
and indefinite denotation where the linguistic register measures the extent of certainty
in denotation. Signifying speech can also be uncertain and open to approximation.
When meaning is measured in terms of the absence of certainty in legal theory it is
called hermeneutics (ta'wil). Hermeneutical statements (mu ‘awwal), measur‘e vocables
in terms of an economy of uncertainty. A fa'wil interpretation occurs when an
uncertainty is reinforced by an evidentiary indicant (dafil). The preponderance of this
uncertainty has the effect of grossly undermining the apparent (zahir) meaning of the
vocable and destabilising the essential meaning of the word or sentence.”? Al-Ghazali
suspected that every fa 'wil was a deflection of a word from its literal meaning (hagiga)
to a figurative (majdz) one. Similarly, the restriction (takhsis) of a general word also
meant a switch from literal to figurative.” If it had been established that a word’s
original positing and literal meaning were both comprehensive (istighraq), then its
concise (igtisar) meaning should be understood to be in the figurative sense. In the
case of ta’'wil an exceptioﬁ would arise, according to al-Ghazali, on occasions when
the reasons for uncertainty (¢htimal) are obvious (yagrubu) to the mind, but on other
occasions the uncertainty may not be so self-evident (yabcudu). It is the strength of the
indicant (dalil) that would determine the degree of uncertainty. The.indicant capablé
of introducing an element of uncertainty, could be a contextual indicator (garina), an
analogy (giyas), or another stronger apparent statement (zahir). In fact, al-Ghazali
points out that it would have been difficult to resolve some interpretations without

assuming the presence of an elliptical contextual indicator (illa bi tagdir garina), even

AMu, 1:387.
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though the latter sign had not been transmitted authoritatively.” If a hermeneutical
interpretation (fa'wil) stood to clash directly with an explicit denotation (nass), then it
would be preferable to generate a non self-evident hermeneutic (al-ta ‘wil al-ba‘id) in

order to avoid a clash with the nass.

In rational matters, only a nass free of any possibility of uncertainty is
acceptable. A strong or weak sense of uncertainty are both equal for the simple reason
that a rational indicant does not tolerate any contradiction. The strength of an indicant
would to a large extent be determined by the degree of uncertainty. It is therefor¢
compulsory for jurists to direct their attention to those elements which would generate
the strongest probability of certainty or uncertainty. This proves that every
hermeneutical interpretation is not acceptable purely on the strength of an arbitrary
indicant, since people will differ as to whether an indicant is strong or weak, says al-

Ghazali.

In the case of textual uncertainty accompémied by several contextual (gara’in),
only the collective force of these contextual indicators is capable of ending a particular
interpretative uncertainty. Singular and isolated gara’in on their own are not of
sufficient streng‘th to eliminaté, ariy uncertainty.”” An example of this is the
interpretation of two statements of the Prophet. One was addressed to Ghaylan who
embraced Islam having at the time 10 wives. The Prophet said: ‘Také four and leave

the others.” In the other statement he ordered Fayruz al-Daylami who accepted Islam

"Mu, 1:388.

Mu, 1:389.
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while married to two sisters (a marriage forbidden in Islam): ‘Take one [sister] and

leave the other”!™

The Kufan jurist, Abu Iann_ifa interpreted these statements to mean a
performative, a command to initiate marriage. He explained that ‘take four” meant
‘marry four” and only marry one sister. The phrase ‘leave the other(s),” according to
Abu Harﬁfa meant you cannot marry them all, only four, or one of the two sisters,
Abu Haana’s interpretation followed the non-apparent meaning of these statements
requiring new marriages ab initio, the implication being that the pre-Islamic marriages

of Ghaylan and Fayruz were invalid.

Al-Ghazali disagrees with the Kﬁfan jurist. Contrary to Abu I.-Iar;i-fa, he
believes that preference should be given to the apparent (zahir) sense of the word
‘take four” or ‘take one” as presuming the continuity of the marriages. In other
words, the command allowed the husbands the option to continue with marriages of
their choice, up to four in the one case and one sister in the other. At best Abu
Hanifa’s reading of the statement was ambiguous (muhtamal) and supported by an
interpretation based on analogy, said al-Ghazali”” On the other hand, all the
‘contextual indicators (gara’in) supported the apparent méaning of the stétemént ina

- more compelling manner.

There were several contextual indicators which supported al-Ghazali’s reading

of the case. The main one was the understanding of the Companions of the Prophet

"Mu, 1:390.
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and the subsequent practice of generations of Muslims. Further, if the intention of the
statement was to invalidate all the marriages there were no additional indications of
eliciting the consent of the prospective bride or teachings regarding marriage,
especially when the persons involved were recent converts. Abu Hanifa’s preference
'of the non-apparent meanings was unacceptable to al-Ghazali because the contextual
circumstances clearly contradicted such an interpretation. Al-Ghazali does concede on
a valid point though at the end of this polemic with Abu Han_ifa: that these differences
" in interpretation would change, given the varying conditions that could affect the

thinking of a master-jurist (mujtahid).” .

In another case al-Ghazali is prepared to depart from the apparent (zahir)
meaning of the statement in favour of a non apparent interpretation. In doing so he
defends the practice of a hermeneutical procedure (ta ‘'wil) seemingly abolishing (raf )
~ the entire explicit denotation (nass) or part thereof.” The case in point here is the
instance when Abu I_Ian'ifa was charged by some theorists, especially al-Shafi i, for
abolishing part of the nass when he ruled that the tax levy (zakar) on animals could be
substituted by its equivalent in other commodities or cash. The prophetic tradition
rules that for every 40 sheep, one sheep should be given in zakat - annual tax.®® Al-
Shafii and his folldwers interpreted‘the‘rule literally, saying that the payment could
only be in the form of sheep for sheep;tax, goats for goat-tax and camels for camel-
tax. They did not see the tax as being exchangeable. Abu Har;ifa, however, argued

that it was the value of the tax that was obligatory, not the sheep per se. The

BMu, 1:392.

Mu, 1:394,

80Mu, 1:395.
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specification of a sheep was only the measurement. Al-Ghazali defended Abii Han—ifa’s

position saying that the

vocable (lafz) is an explicit denotation (nass) in so far as it established the
principle of obligation. It is nof a nass, in so far that it specifies and describes
[how the obligation should be fulfilled].

In an apology for al-Shafi I’s rigid view, al-Ghazali said that the founder of his school
understood the specification of sheep to be a devotional (tacabbud) command for two
reasons: firstly, because the subject matter was related to a devotional matter such as
zakat, and secondly, the semiotic strength of the indicant was too weak (qusir al-

dalil) to justify a more liberal interpretation on the grounds of an apparent meaning.

In a veiled critique of ‘Ssome legal theorists” (u,w;lzyﬁn), no doubt aimed
specifically at Abu I-.Ian—}fa, al-Shafi i and some of their followers, al-Ghazali offered an
explanation for their incorrect hermeneutical expositions on occasions.*” It was, he

said, due to their inability to understand that:

.. all these matters are in the realm of juristic discretion. Those who are not
intimate with the discursive latitude of the Arabs will obviously adopt a dislike
[for such interpretations] and assume that whatever the vocable immediately
brings to mind is an exp11c1t denotatlon (hadhihi kulluhu fi mahall al-ijtihad,
wa innama tashma'izzu “anhu tzba u man lam ya’nas bi tawassu al- arab fi f
al- kalam wa zanna al-lafza nassan fi kulli ma yasbaqu ila al- fahm mmhu)

In articulating this explanation, al-Ghazali also indirectly criticised fellow

Shafi s for their rigidity and inflexibility towards language, and as a result, their

81 Mu, 1:396.
80 u, 1:394.

®Mu, 1:398-99.
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misreading of the intentions of the revelatory and prophetic phrases. He cited other
examples where he defended the restriction of the ambit of the explicit denotation
(nass) by hermeneutical (fa’wil) expositions. For example, several categories of
recipients are entitled to the zakat-tax levy in Islam. However, to give all one’s zakat
to one category of entitled recipients was permissible and would not be contrary to the
nass.®* The verse in question (Qur’an, 9:60) could well have been a nass in terms of ’
two of al-Ghazali’s three definitions of nass, where an apparent (zahir) categoric
meaning (definition one) and an absence of uncertainty (definition three) could qualify
a statement as a nass, but it might not have qualified as »ass in terms of his preferred

definition (definition two) where the text must be free from uncertainty ab initio.

Following the same rationale, al-Ghazali believed that the Qur’anic verse which
called for sixty needy persons to be fed once, could legitimately be cbnstrued as
feeding one needy person for sixty days.® This verse, he argued, did not comply to the
ideal definition of explicit denotation (nass) due to semiotic uncertainty. Therefore,
the number ‘Sixty needy ones” could have meant to indicate the amount of food whic};
was to be disbursed rather than the number of people. This verse, according to al-
| Ghazali, is an example of the vagueness leading to ambiguity and uncertainty.
However, and this point should be carefully noted, he goes on to say that the feeding
of one person for sixty days was not the object of the penance. It was feasible, al-
Ghazali believed, in keeping with al-Shafi 1’s views, for the intent of the verse to have

been to give life to sixty deserving souls thus ensuring for the penitent the blessings of

84Mu, 1:399; The verse in question is Q 9:60: “The offerings given for the sake of God are
{meant] only for the poor and the needy, and those who are in charge thereof, and those whose hearts
are to be won over, and for the freeing of human beings from bondage, and [for] those who are
overburdened with debts, and [for every struggle] in God’s cause, and [for] the wayfarer: [this is] an

ordinance from God - and God is all-knowing, wise.”

¥Mu, 1:400; See Q. 58:4: “And he who is unable to do it shall feed sixty needy ones...”
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the poor. In support of his argument of benediction, he argued that no gathering of
Muslims is free from a saint (wal;) and the opportunity to gain the benediétion of
feeding a poor saint should not be missed.* In this last example, al-Ghazali reveals his
Sufi inclinations explicitly and literally. His overall interpretation, however, did not

conflict with the verse but grasped the essence and objective of the verse.
Grammatology of Lugha

Language carries a legal tradition, a tradition embedded in our very speech and
of which our speech and phrases are unwitting witnesses.®” Language is the trace of
the past in which we live, the. unwritten writing which Derrida calls ‘arche-writing.” In
grammatological terms language is always marked, cut, re-cut, re-marked and its signs

articulated prior to speech or any phonic linguistic substance.

| The language of legal theory has an ‘arche-writing” and traces of .al-Sh’aﬁci-, the
founding fathers of thé law schools and juristic traditions. Al-Ghazali pointed out
some of those traces in the nass and fa'wil. Even statements that fulfilled the
requirements of an explicit denotation (nass) allowed ample scope for interpretation
due to semiotic uncertainty. In thé iﬁstances where al-Ghazali disagreed with his
schoolmen or other scholars, the dispufe was premised on different definitions of nass
itself. A statement was deemed a nass by one of his definitions, but did not have
qualify in terms of his ideal definition. By means of the techniques of hierarchy,
juxtaposition and epistemological transgression, al-Ghazali allowed himself the

opportunity to make subjective choices within the confines of a rigidly defined

M u, 1:401,

¥ Goodrich, Languages of Law, 120.



Chapter 4 125

theoretical discourse of language and legal theory. A similar observation was made by
Frank regarding al-Ghazali in another context. ‘He is not trying to deceive the reader,”
says Frank after a close reading of one of al-Ghazali’s theological texts, ‘but rather, in
‘a way that conforms to the convention of the traditional manuals, to offer to each that

which he is most apt to receive with understanding.”®®

Indirectly though, al-Ghazali did indicate that the reason for his elimination of
certain interpretations ;vas that they did not fulfil certain objectives (magasid) which he
had set for them. These objectives are not supported by explicit textual authority but
by inferences and implication. Unlike the later Andal.usi.an jurist al-Sh'a@ib—i, who
developed an entire metatheory of the objectives of the revealed law (shar“tca), al-
Ghazaii did not declare that his legal philosophy was based on ethical goals and public
interest concerns. He was content, rather, to engage in minor epistemological
transgressions, such as inventing or privileging certain definitions acceptable to his
taste. Indeed, he contended that juristic disagreements were largely a matter of ‘taste”
or ‘faculty”. His introduction of ‘taste” in his legal diécourse bears scrutiny. He
repeatedly reminded his readers that all his proposed interpretations were open and
discretionary issues. His euphemism for openness was his repeated statement that
these were matters for independent reasoning and juristic discretion (ij#ihad) and an
instance whére the Arabic laﬁguage itself allows for discursive latitudé (tawasso fi
kalam al- arab).*® Over and above these, but also in the form of an unobtrusive
esoteric sentence, he informed his readers ‘that every controversy (mas’ala) has a

particular faculty or taste (dh&wq)"’” Few statements in the classical and scholastic

88Richard M. Frank, A/-Ghazali and the Ash arite School (Durham: Duke University Press,
1994), 42.

8Mu, 1:408.
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legacy of jurisprudence can be so forthright in admitting~ the subjective element in legal

judgement and interpretation.

There is also a larger stofy that unfolds which can be traced on the pages of al-
Mustasfa. Al-Ghazali held al-Shafi in high esteem as an Arab and as an éxpert in
Arabic language, especially his mastery of the Arabic idiom and its application.”® At
the same time, in a dialectical irony as shown by his veiled criticism of al-Shafi s
interpretation, he implies that the latter’s literal interpretations were due to a lack of an
‘appreciation of the semiotic latitude of the Arabic language. One wonders whether al-
Ghazili’s search for semiotic latitude stemmed frofn language-use itself or whether it
was not a product of his inscription - grammatology - of the language. For surely, al-

Shafi 1 ought to have been aware of the flexibility of the language?

Al-Shafi 1 himself had made a strong case for the preservation of the Arabic
language, especially his insistence on the learning of the language of revelation for
devotional purposes. The Arabism of al-Shafi1 was perhaps the ideological factor
which compelled him to insist that zakat on animals could only be given in animal
equivalents, and to insist on the Arabic reading of the chapter called “The Opening”
(al-Fatiha) in prayers. ’fhe non-Arab Abu }_Iaﬁifa, on the other hand, allowed non-
Arabic speakers to recite the Qur’an in its various translated forms in ritual prayers if
they did not know the Arabic version, and allowed the tax on animals to be given in

any form.

SMu, 1:410.

9 Mu, 2:194.
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Al-ShafiTs ideology of primitive Arabicity also became the foil whereby he could
frustrate the attempts of the, mainly Kufan non;Arab law school known for promoting
informed judicial opinion (al-ra’y), kalam and the rational disciplines. Al-SKafi T's aim
was to maintain a counterbalance in order to neutralise the hegemony that quarters
sympathétic to rational and foreign sciences might establish within law. When studying
his writings, one can virtually see al-Shafi I's discourse being generated in a polemical
code against the Kufan rationalists. To limit the scope of rationalism in law for
instance, al-ShafiT considered the vocable (lafz) and signification (macnﬁ) as
inseparable. In other wo'rds; the very texture of the revelatory language had - in al-
ShafiT’s view - to be accepted as an intrinsic and substantive part of the explicit
denotation (nass) itself. Conversely, Abu Héxﬁfa perceived revelation as primarily
signification (macn?z) alone, and the question of the vocable was a secondary issue. In
this latter scenario, the modalities of interpretation had greater latitude much to the
chagrin of al-Sh’é.ﬂaf, whose own ideological ends were well served in promoting va

philosophy of language that did not permit the separability of word and meaning.

In this larger debate al-Ghazali found himself trapped between two competing
loyalties. The one was his loyalty to the Shafi ites born of the patronage he enjoyed
| from Shafi ite/Ash arite quarters.”> The other was his loyalty as a Persian - akin to a
foreigner-status in the Arabic world at the time (like Abu Ianrﬁfa) - which made him
repudiate some of the views of the founder of his school as well as certain purist

tendencies of the Shafi T school.”®

%2Gee chapter on biography of al-Ghazali. |

SIn the al-Mungidh, al-Ghazali says that if there are any shortcomings in his language use
people should feel free to correct it. His insecurities as a non-Arab certainly surfaces.
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In his discussion of bayan, al-ShafiT limited the role of discursive reason and
tried to generate a logic of rhetoric. In his reflections on nass and ta'wil al-Ghazali
does something similar where he lavishly develops his rhetoric. The terms: nass, zahir,
mu’awwal are in reality tropes, in which words and phrases are used in such a way as
to effect a conspicuous change to their standard meaning. Instances where al-Ghazali
 demonstrated the shades of interpretation are perhaps better seen as a rhetoric of
tropes or a rhetoric of ambivalence. The effect of this rhetoric is the unconscious
subversion of utterances couched in seemingly straightforward constative terms into
ambiguous and inconclusive discourse even though the entire project was to create

' certainty.

Conclusion
From al-Shafi to al-Ghazali, and perhaps to this very day, the debate on the
nature and function of language is far from settled. We have seen that legal theory
(usul al-figh) is both a kind of rhetoric and a particalar form of discourse with its own
history. Moreover, legal theory deals with the rhetoric and discourse of religious

language expressed as the speech of God.

An eanation of the linguistic topoi of a section of al-Ghazali’s language
debate - nass and ta’'wil - shows that these linguistic categories function as tropes.
There exists both an economy of certainty (nass) and an economy of uncertainty
(ta'wil) in the discourse. Nass and ta'wil have pretensions of being regulated by
objective rules, but the subjectivity and linguistic arbitrariness in their function is

. evident. These tropes function within a linguistic system or grammar of law,
destabilising the precise meanings of posited utterances and rendering them
undecidable in constative terms. Their meanings are suspended between performatives
and constatives. These tropes themselves were the products of a specific type of

language use at a particular time. They became tropes because of the way they gave



Chapter 4 129

effect to a conspicuous change in meaning. The subsequent use of these tropes and
others, as part of a way of languaging about law, was arrived at by metalepsis, as past

effects of present causes. The intention is clear: to linguistically reproduce the past.

A close reading of the Ghazalian text shows that the language of Islamic legal
theory has a grammatology, a history of systems of inscription and signs. The ‘arche
writing” and ‘trace” of ideological, political and discursive inscription cannot be

denied.

The legal language of al-Ghazali is, to a large extent, apodictically
predetermined in order to fit the theological requirements of al-Ghazali’s ideology.
Utilising the themes of original positing, al-Ghazali succeeded in arguing a position of
determinism within language in the same way that determinism was supported in
theology.  Al-Ghazali’s conclusion on the origins of language, neither entirely
revelatory nor entirely conventional, illustrates this point. However, there is also a part
of legal language which is not apodictically predetermiﬁed and allows for the play and
influence of social meanings. This then produces a creative tension between

apodicticity and the evolution of usi/-linguistics.

Despite ceaseless effort on the part of al-Ghazali to create typologies,
definitions and micro and macro structural hierarchies of language, they have not been
seen to play any substantial role in constructing and constituting the language of legal
theory. They appear to be purely for the purposes of the ‘external” management of
language. This reveals that al-Ghazali held tenaciously to the binary distinction
between the inner and outer dimensions of language, the distinction between vocable
and signification. In short this was a kind of linguistic dualism. Al-Ghazali unfailingly

wavers between the binary relations of theology and discursivity, objectivity and
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subjectivity, certainty and uncertainty, linguistic nominalism and the materiality of

language.
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Chapter 5
| Meaning and the Metaphysics of Presence
Introduction

The French philosopher, Jacques Derrida, has argued that the metaphysics éf
- presence pervades Western philosophy.' It is his contention that philosophers rely on
the assumption of an immediately available area of certainty, a search for that which is
immediately present. Derrida denies this presence in that there is no present in the

»

sense of a single definable moment which is ‘how.” The realm of the independent
signified does not exist and we are unable to escape a system of signifiers. It is this
presumption of presence that has given priority to.speech (phonocentrism) over
writing, because of the erroneous belief that it implies immediacy. Writing is
considered to be hopelessly mediated. Derrida’s ambition to deconstruct the

opposition between speech and writing is linked to uncovering the metaphysics of

presence.

These presuppositions of a metaphysics of presence can also be detected in the
Muslim philosophical tradition. Al-Ghazili’s relentless effort in legal theory was to
create a language which could guarantee the delivery of both truth and certainty. He
felt that the Arabic language was a key factor in facilitating these goals, but admitted
an Islamised version of Aristotelian logic inserted into the surface of language. What.
he did not account for was that language itself was mediated, both through speech and
writing. It was a constellation of signs that referred to each other and differed from

each other in a process of signification.?

Derrida, Of Grammatology, .
2Robert W. Benson, “Semiotics, Modernism and the Law,” Semiotica 73 no. 1 and 2 (1989).
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I will examine some of those elements in al-Ghazéﬁ’S legal theory that disclose
that language is mediated by a variety of techniques and assumptions. I will first
examine al-Ghazal’s treatment of contextual semes (garina), ﬁgurative language
(majdz) and perspicuous declaration (bayan), and explore how these signify meaning.
Thereafter, I will attempt to uncover the metaphysics that underpin the notions of
discourse (khitab), inner speech (kalam al-nafs) and the relationship between law and

writing in juridical language.

Contextual Semes: Qarina
Hermeneutical interpretation in Islamic legal theory relies heavily on meahings
that are not necessarily apparent but may be intended. Therefore contextual semes
(gara’in) play such an important role and warrant some reflection to uncover whether

al-Ghazali believed that language was mediated.

A contextual seme or contextual indicator (qarfna) is a verbal or non-verbal
element clarifying a part of speech extraneous to itself* The contextual indicator
(garina) is in effect, a contextual seme in legal hermeneutics. It is the semiotic sense
that directs the attention of the hermeheut to an appropriate semantic meaning.* Al-

Ghazali stated quite categorically that:

there is many an interpretation (fa'wil) that does not avail itself except by the
ellipsis of an contextual indicator (garina), even if such a sign is not reported.?

Al-Ghazali held that a contextual seme could be:

*Mu, 1:339; Wael B. Hallaq, “Notes on the term garina in Islamic legal discourse,” Journal
of the American Oriental Society, 108 no.3 (1988): 475-480.

‘Mu, 1:388.

‘Mu, 1:388.



Chapter 5 133

(1) an exposed vocable
(2).a rational indicant

(3) signs indicating conditions, habitat or atmosphere

Al-Ghazali provides several illustrations in support of his assertions. An
exposed vocable (lafz makshuf) is the verse: “And give [unto the poor] their due on
harvest day (Q. 6:141).” An example of a rational indicant (dalfl al-caql): “And the
heavens will be rolled up in His right hand (Q 39:67).” Another is the statement of the
Prophet which says: ‘The heart of the believer is between the two fingers of the
Compassionate One.” In al-Ghazali’s view, these statements were understandable
within the context of their utterance without having to resort to a figurative

interpretation.

Contextual semes of condition (ahwal) are endless as indicators (isharat),
symbols (rumiiz), movements (harakat), prececients (sawabiq) and antecedents
(lawahiq). They were perceived by observers, the Coinpanidns of the Prophet and
their Successors, who communicated with these contextual indicators in mind. If the
sense of these indicators was implicit, then necessary knowledge (Cilm dariiri) compels
us to understand the intended meaning. Contextual indicators are applicable to those
instances where there are no lexical brescriptions. Even those theological and legal
schools who do not accept the validity of a general statement (c&m) or that of an

imperative (amr), manage to arrive at such a sense by means of contextual indicators.

There are also occasions when the contextual indicators compete with legal
syllogism (giyas) as evident in the case of Abu I_{an_ifa who gave preference to the

latter. Whenever the resultant meaning of an analogy is in conflict with the obvious

‘Mu, 1:340.
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meaning of a text, it is the collective meaning of contextual indicators that plays the
decisive role, according to al-Ghazali. Contextual indicators are capable of producing
a meaning favourable to the obvious meaning of the text, in opposition to that of legal
syllogism (giyas).” This is an allusion to the opinions of jurists on the differences in the
value of a determinant indicated through analogy and a determinant indicated through
words. One can infer that al-Ghazali the jurist seemed to favour the semantic and
semiotic dimension of legal theory above the logical, in spite of his stated claim that

logic was the key to the understanding of legal theory.

Metaphor: (Hagiga) Literal and (Majaz) Figurative Expressions

Some contextual semes have over time developed specific peculiarities and
uses. The most prominent is the use of metaphor. In an earlier work al-Mankhul, al-
Ghazali dealt with literal (hagiga) and figurative (majaz) discourse.® In al-Mustasfa he
limited himself to a brief overview of his earlier views and admitted to the role of
majaz-expressions in the study of legal language. Its opposite, hagiga, was a
homonym (mushtarak) which could convey the essence of something (dhat al-shay’)

or the proper sense of speech (hagigat al-kalam).*

With reference to words, a hagiga expression is one where the vocables are
used to convey an assigned meaning at origin. When the Arabs do not use a word in

- the sense of the original coinage, it is a figurative or majaz expression. Majaz-

'Mu, 1:392,

*Abu Hamid al-Ghazali, al-Mankhil min Taclltqﬁt al-Usil, (ed) M. Haytu, (Damascus: Dar al-
Fikr, 1980/1400) 85.

Mu, 1:341.,
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expressions generally appear in three primary forms, according to al-Ghazali.® The
first form results from a ‘borrowing” (isti‘&ra) of meaning as a result of a resemblance
and similarity of qualities between two things, for example, referring to a brave person
as a ‘lion,” or to a stupid person as a ‘donkey.” These are also called tropes, meaning
‘turns” or ‘conversions.” The second form is the result of an ‘excess or surplus”
(ziyada) of meaning, which is not utilised for the purpose of signification. If the word
is used in a context where it does not signify, then it is contrary to its original positing.
For example the Arabic prepositioﬁ “ka” denotes the signification of a simile, ‘like” or
‘similar.” But with reference to God, in part of the verse “laysa kamithlihi shay” (...
there is nothing /ike unto Him, Q. 42:11), the letter “ka” does not denote the meaning
ofa simile, since comparing and creating similarities with God and non-God would be
considered to be theologically offensive. The word “ka” denoting ‘like” in thisl
instance, has therefore surplus meaning. The third form originates from a verbal
economy (nugsan) which does not invalidate understanding. An example is the versé:
“Ask the village,” meaning, ‘ask the people of the village (Q. 12:82)1 The Arabs are
accustomed to this type of verbal ellipsis. An inanimate object or an abstract concept
is spoken of as though it were endowed with life or human attributes or feelings, as the
‘V_ﬂlage” in the above example. This figure is related to the metaphor of
personification and is known by the Greek term, prosopopeia. Majaz-expressions are

also identifiable by their linguistic uses, forms and grammatical compositions."

On the question of 'maj&z, the Ash’arites tried to adopt a middle position
between the Mu tazilites who espoused it, and the Jabarites who rejected it. The
Ash arites agreed to use majaz as a substantive instrument of interpretation. The point

of departure between the Ash arites and the Mu'tazilites was their disagreement on the

Mu, 1:341-2.
YMu, 1:342.
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extent to which the majaz-expression could be legitimately employed in the

interpretation of divine revelation.*

An assessment of al-Ghazali’s works on interpretation, especially esoteric
interpretation such as in Jawahir al-Qur’'an (Gems of the Qur’an) and Mishkat al-
Anwar (Niche of Lights), would reveal that the referential notions of hagiga and majaz
had been subjected to a particular intellectual undertaking. In these works the
terminology is inverted from the general use of these terms. A hagiga-expression is
considered to be that which refers to the non-sensory world (calam al-malakiif),
whereas this world is signified as the ‘prison of majaz.”* Ormsby éoncludes that a
scrutiny of al-Ghazali’s original Persian writings on Sufism discloses his perception
that everything else enjoys a figurative (majazi) existence, only the existence of God is

real (hagigi)."

The fact that al-Ghazali did not continue in this vein in his penultimate work
raises the question as to whether or not he had abandoned his previous views on
majaz* A possible explanation for this dissonance here between al-Ghazali the jurist
and the sifi may be quite simple. A _sz?ﬁ. apprqach is probably inappropriate in the
study of the law, where precise definition of both the meaning and interpretation of the

words is paramount. To imply in the very practical study of law that the world was

{

"’Nasr Hamid Abu Zayd, “Markabat ‘al-majaz’: man yaquduha? wa ila ayna?” in Alif
Majallat al-Balagmal-Mugarana (Alif: Journal of Comparative Poetics), 12 (1992): 55.

BAbu Zayd, “Markabat,” 62. Also see A. J. Wensinck, La Pensée de Ghazzali (Paris:
Adrien-Maisonneuve, 1940), 95-97.

' “Eric Ormsby, Theodicy, 55 citing Abbas Iqbal ed. Makatib-i farsi-yi Ghazzali bi-nam-i

Fada'il al-Anam min Rasa’il Huyjjat al-Islam (Tehran:1954/1333), 20.

“Ormsby notes that Louis Massignon claimed that al-Ghazali had abandoned his
controversial position on the “perfect rightness of the world” for instance, offering the works, al-

Iqtisad ﬁ.al-]ctiqdd and al-Mustasfa as evidence, Theodicy, 61.
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not ‘real” but figurative, would have paved the way to antinomianism which al-Ghazali

wanted to avoid.

Nevertheless, if majaz was perceived as a problematic notion in legal discourse,
knowledge of the nature of ambiguity, and how this ambiguity could be removed
would have been welcomed by jurists who were positivistically inclined. Al-Ghazali
did indeed wish to remove.ambiguity and to achieve this end he used the notion of

perspicuous declaration, bayan.

Pérspicuous Declaration (Bayan):

Indeterminate (Mujmal) and Determinate (Mubayyan)

Ambiguity and indeterminacy is the supreme problem for the jurist in order to
discover God’s rule. Therefore, the a perspicuous declaration is required to dispel
such ambiguity. A statement can be rendered ambiguous by several instances such as a
homonym, ambiguous antecedents to ambiguous non-literal meanings. In order to
dispel ambiguity, al-Ghazali makes a binary distinction between rouns that have an _
assigned meaning and nouns which have an acquired meaning through customary
usage. Where an assigned meaning creates ambiguity he would use a customary sense
of the word to dispel the ambiguity and arrive at the intended sense of the word, and

vice versa.

Al-Ghazali used this binary distinction to rebut the arguments of his theological
opponents. The Qadarites argued that substances (a'yan) per se cannot have the
attribute of prohibition (tahrim). They believed that it was the actions related to the

abuse of a substance, which were declared prohibited.'*  Al-Ghazali avoids this -

*Mu, 1:346,
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perfectly legitimate argument, which distinguishes between substances and attributes,
and draws for the purposes of his own defence on the customary determination of
language. When a customary usage of the language conflicts with the assigned and
semiotic use of the word, then custom trumps all other meanings. He did not justify
why custom should gain precedence over epistemological concerns. This is not only
an arbitrary method of dismissing a legitimate refutation of his stance; it could also be
viewed as an attempt to insert the customary determination of language into the
structure of language. One can only speculate that the pre-eminence of custom in
language, as in several other instances of Islamic law, is justified on the grounds that it
is an instance of material reality and pragmatism which could be tolerated as long as
such reality does not conflict with revelation. The following verse is a useful
illustration: ‘Prohibited for you is carrion...”” The Qadarites argued that this verse
was indeterminate since it was not clear whether the prohibition referred to the eating,
selling or handling of carrion. While al-Ghazali indirectly admitted that it was the
action, and not the substance which was prohibited, he argued that the customary use

of the word made the intended sense clear, that eating was prohibited and nothing else.

Similarly, al-Ghazali invokes custom in the use of language in explaining the
tradition: ‘Error and forgetfulness has beén eradicated from my community.”** The
phrase of the tradition (hadith) in question is not a universal statement which provides
indemnity from all errors of omission. What this phrase meant and how it was
understood in the customary usage (curf al-isticm&l) prior to the ‘arrival of the
revelation” (gqabla wurud al-sharc) would be the criterion for understanding this
phrase. According to al-Ghazali, it was understood that the effect of certain action(s)

will be excused in religion. But this phrase was never meant to give carte blanche

“Mu, 2:173.
*Mu, 1:347-8.
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indemnity to all possible contingent acts of omission. To underétand certain phrases,
said al-Ghazali, one had to search for an appropriate contextual indicator that makes
the intended sense clear and should therefore treat elliptical statements as having
several possible senses. For example, in the verse: ‘Pfohibited to you are your
mothers (Q. 4:23)” the only appropriate intended sense was that ‘intercourse” with

one’s mother was the prohibited action.

Al-Ghazali also used the cétegofy of perspicuous declaration to address the
crucial issue of negation. By way of illustration, he cited some of the many prophetic
statements which says : ‘No prayer except with the Opening of the Book”, ‘No prayer
for the neighbour of the mosque except in the mosque.” This negation of prayer and
other acts had been the subject of considerable controversy among jurists.” The k
question was: does it mean that if prayers were performed in a house close to the
mosque, or without the Opening chapter being recited, that these acts ceased to be
acceptable acts? It was to know what type of negation had taken place that was of
interest to al-Ghazali. Statements of the order of ‘No salaB except byi...,” ‘ho
action....,” “ho error....,” were in his view partially indeteﬁninate. The negation was
not a negation of the ‘form” (sura) of these acts but more a negation of their
objectives (magasid), especially the objectives of the shari a terms. The approved
view, according to al-Ghazali, is that the vnegation is evident (zahir) in the negation of
soundness (sihha) of acts with the possibility of the negation of perfection of these acts
in terms of an'interpretation. It does not matter to what extent legal fasting had been
obtained, if it was not sound in terms of its objectives of virtuosity and perfection, then
there was no fast. Al-Bagqillini takes an extreme view and says that these statements of

negation are indeterminate (mujmal). That means that an absence of virtue and

“Mu, 1:351-52.
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perfection in the stated acts of fasting and prayer, for example, was tantamount to the

negation of the act itself.

There is a dispute among the experts whether a general statement (cumz"lm)' is
an evident statement (zahir) or indeterminate (mujmal). These statements ‘No
prayer...,” ‘No marriage...” are general and involve the negation of both the cause
(mu atthir) and effect (athar). Even if the negation only extended to the cause, then

the effect would disappear with the cause.

.It becomes clear that al-Ghazali did not make a distinction between the form
(sura) and effect (hukm) of utterances, in the same way that the Mu'tazilites did in
order to create equivocation. For him the technical conventions of the revelation (Curf
al-sharc), the conventions of language-use (curf al-isticmle) and the conventions of
“language (Curf al-lugha) can all be effective at different levels. Terms like prayer
(salab), fasting (sawm), ablutioh (wudii’), marriage (nikah) had their meallings defined
by the revelation (sharc). Hence, there was né uncertainty about the meaning of these
revelatory terms (al-asami al-sharciyya). Therefore, when statements of a negative
order were uttered it meant the very act of prayer (salah) or marriage (nikah) was
denied. For this reason al-Ghazali said it was absurd (khalfan) to assume that only the
form (sura) of acts were denied, and not the act per se® In taking this stance, he

clearly wished to rebut the equivocation created within language by the Mu tazlites.

Such a linguistically determined reading certainly suited al-Ghazali’s sufi
tendencies. It clearly promoted the idea within the structure of the revealed law
(shar-ica), that a religious act which failed to fulfill its objectives (magqasid) had

implicitly ceased to be a recognised religious act.

*Mu, 1:352.
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Al-Ghazali also made the point that in some instances a word having a defined
meaning (hukm mutahaddid) was not necessarily superior to a word which might have
been subjected to several registers of meaning even if it had an authentic meaning (al-
hukm al-a;l;), a rational meaning (al-hukm al-caqli) or a lexical meaning (al-ism al-
Ilughawi).» In other words, some instances are simply pregnant with ambiguity, and he
believed, that the very fact of their ambiguity was a virtue. To say that the revealed
(sharcfj meaning should gain priority in signification is an arbitrary preference, as there
is no evidence that the Prophet did not use words in a rational or lexical meaning in
order to explain things. Al-Ghazali gave several examples to show that a word could
be ambiguous in several respects at the same time. Surprisingly, al-Ghazali did not
wish to obviate these ambiguities. The example he cited was the statement of the
Prophet: “Two and above constitutes a gathering (jam&ca).” 2  There are several
possible interpretations. It could have meant that more than two is called a gathering; a
jam&ca had a minimum of two; or that the virtue of a jamc"zca was acquired with more
than two persons. In his discussion of ambiguous statements (mujmal), al-Ghazali
attempted to prove that the Prophet did not make frivolous and ineffectual statements.
But, when faced with a statement which said: ‘tircumambulation (tawaf) around the
ka ba is prayer (salab),” he explained that salad in this context was an ambiguous

(mujmal) statement since it did not signify the normal ritual prayer.

Al-Ghazali’s treatment of contextual semes, figurative language and
perspicuous declaration was straightforward with no real departures from the standard
positions on these issues. In dealing with indeterminate words he did, however,
develop the meaning of the negation to coincide with his concerns as a sﬂﬁ When

prayer and other acts of worship are negatived in texts, then al-Ghazali reads these as

*Mu, 1:356-57.
¥Mu, 1:357.
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the denial of the essence of even though the forms may legally still be present. Thus
when one reads al-Ghazali carefully, one cannot but notice that there is something
more than the materiality of meaning. There is also, I believe, a metaphysics of -
meaning which is the referent of the material world, characteristic of logocentric
discourse. The description and examination of this metaphysics will be pursued in the

rest of this chapter.

Method of Understanding the Intention of
Discourse (Khitab)

According to al-Ghazali we can only understand the meanings of letters,v
sounds and invented languages because of our prior knowledge of the primordial
positing of language (bi sabab taqaddum al-macrifa b’il muw?zgiaca).n Al-Ghazali said
that the communications prophets or angels hear from God and from angels were not
in the form of letters, sounds, or a conventional language. Therefore, the recipient of
such messages was not required to be familiar with the conventions of language. In
normal speech one understands the intentions of speech only when God creates within
the recipient immediate knowledge (Cilm darﬂr;) by three means:

(1) through a »speaker

(2) hearing from His speech;

(3) understanding the intentions of His speech*

Speech and sound of a revelatory nature are, however, not comparable to what is
normally understood by these terms. It is similar, said al-Ghaz?iﬁ, to expecting a blind
person to imagine the perception of colours and forms.»* What prophets hear of divine

speech (kalam Allah) via angels is probably carried in ‘treated” voices as part of the

*Mu, 1:337.
*Mu, 1:337-38.
*Mu, 1:338.
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work of angels ‘without the essence of speech” (ditna nafs al-kalam) being created.*
Al-Ghazali illustrates his point with an example. When one says ‘1 heard the speech of
Allah” (kalam allah) it is similar to saying ‘I heard the poetry of al-Mutanabbi.” The
fact is that one did not actually ‘hear” the voice of al-Mutanabbi but did hear the voice
of someone else who recited his poetry, or heard the mind’s voice, or one’s own voice
if one read the poetry oneself. In other words, the ‘essence of speech”is attributed to

al-Mutanabbi the poet, while the utterances were created by the reader of his poetry.

In addition to the theological contortions, al-Ghazél—i’s discourse was
hopelessly pﬁonocentric in that speech was assumed to create immediate and certain
knowledge. It also created a binary distinction between an essence of speech and a
non-essence. Al-Ghazali introduced the notion of the essence of speech and created
sounds and words. Superficially, it may sound convincing, but the relationshjp
between an essence and a non-essence of speech has to be mutually interdependent; the
one is inherent in the other. In al-Ghazali’s example, this mutuality is precisely

intended to eliminate one type of speech for theological purposes.

Psycho-linguistics:

Inner Speech (Kalam al-nafs)

The nature of the speech that we hear raises the crucial issue of the nature of
the original divine speech. Al-Ghazali’s discussion of the latter makes it possible for us
to interrogate the metaphysical assumptions he holds on divine speech. The nature of
God’s speech had been the subject of extensive theological debate between the
Mu tazilites and the Ash’arites. The latter held that God’s speech and revelation

emanated from His eternal attribute of speech, without beginning and end. Hence, the

*Mu, 1:339.
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speech of God (kalam Allah), according to the Ashcarites, was eternal and uncreated.
On the other hand, the Mu'tazilites held that God’s speech stood entirely within the
created order. They often asked the Ash’arites whether the letters and sounds that
made up God’s speech in a recitation also had the quality of eternity. In response to
these very cogent ideas, the Ash arites developed the notion of ‘internal speech,”
‘speech of the heart or psyche” (kalam al-nafs) in opposition to ‘phonic speech,”

(kalam al-lafz) or, ‘Speech of the tongue” (kalam al-lisan). This duality of speech,

echoing the duality of the essence and non-essence of speech corresponded to the
duality present in all languéges: the duality of meaning (macna) and the emitted sound

(laf2), signified and signifier.”

Al-Ghazali also supported the notion of psychic or inner speech, kalam al-nafs,
in effect conceding to the Mu tazilite critique that language is not absolutely

transparent.

s

It is a speech which is located (al-ga’'im) with the essence of Allah (bi dhat

allah) the Sublime. It is an eternal attribute from amongst His attributes. And

al-kalam is an equivocal or homonym (mushtarak) noun. It could mean those

words that signify what is in the mind/soul (nafs). Like you would say: ‘I heard
the speech of someone and his eloquence.” Or, it could mean the signified

(madlil) of expressions (Cibar&t), which are significations (macc'mﬂ located in

the mind/soul. As it was said by (the poet):

Speech lies in the heart (fu 'ad)
And surely the tongue has been made a sign

of what is in the heart ...»

Admitting the notion of ‘inner speech” (kalam al-nafs) as a characteristic of
the word of God, opens up the discursive space for the theological reception of God’s

speech in Ash’arite and later Sunni religious discourse. As the contemporary Egyptian

Bernard Weiss, “Exoterism and Objectivity,” in Jslamic Law and Jurisprudence, ed.
Nicholas Heer (Seattle & London: University of Washington Press, 1990), 54
#Mu, 1:100.
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scholar Abu Zayd points out, the Mu tazilite insistence on the createdness of the word
involved an ideological project. For them it was not so much a matter of the
createdness of the divine word but what concerned them was the ends and
consequences of such a notion.® The rationalist trend viewed the human being as the
object of revelation, whereas in the Ash arite belief in the uncreatedness of the divine

word, the human subject disintegrated in the face of revelatory discourse.

The Ash’arites admitted in the end that revelation was essentially ‘the discourse
of the soul” (kalam al-nafs). ‘The éttribute of the Word, subsisting in the divine
Essence, is first and foremost this internal Word of God, which is eternal and
uncreated, without future or past, without multiplication or division.”* God then made
this manifest ad extra by created sounds and letters. The inference to be drawn from
such a conclusion was that the revelation at hand, in the form of created words, was a
signified of the psychic speech. In this way, Ash’arism opened for itself a small window
to admit the role of the created dimension of revelation, namely ‘phonic speech”
(kalam al-lisan). By means of a sleight of hand al-Ghazali tells us that the phonic
speech of revelation is not actually the revelation, but that the ‘teal” speech is the
‘inner speech” which is the essence of the phonic speech. In other words, when one
says the Quran is the word of God one says so figuratively and not literally.
Otherwise, one has to bear in mind the essence/non-essence duality of all speech not
admissible inreference to God. In this way the revealed text is exposed to its
worldliness in legal theory. The irony was that despite Ash’arite protestations against
the notion of the createdness of the divine word, all their subsequgnt methodologies,
both hermeneutics and epistemology, appreciated the worldliness of the text. From

time to time, however, there was a relapse into the apodicticity of the theological.

*Abu Zayd, Mafhim al-Nass, 277.
*Louis Gardet, “Kalam,” in Encyclopaedia of Islam, 2d ed.
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Al-Ghazali then introduced another, but imporfant, distinction between “speech
of God” (kalam allah) and “inner speech” (kalam al-nafs). The ‘inner speech” or ‘the
speech inherent in the mind,” in other words the ‘meanings” of phonic words are
mirrored by predicates, inquiries, commands, prohibitions and admonitions.* The
meanings were the mimesis of the phonic words, or depending what came first, the
phonic words were the mimesis of the ‘mind words,” to coin a neologism, or ‘idea
words” as Rahman preferred to call it.* If the speaker of revelation is God, then the
internal speech also belongs to the realm of eternity. But al-Ghazali was compelled to

explain the difference between “inner speech” and the “speech of God.”

The speech of God is one. And in addition to its unicity, still comprehensively
contains the multiple ‘entities of discourse” (mac&ni" al-kalam), which is similar
to His knowledge being one. Yet, he still comprehends the infinite to the
extent that not an atom’s weight can escape His knowledge in the heavens or
the earth. It is a complex understanding, and the task of explaining this is that
of the theologian, not the legal theorist (usuli)...

‘Inner speech” is variegated and multiple. Each human being has a peculiar inner '
speech which is not communicable except via letters and signs. God’s inner speech is
something different.* The difference is that God can communicate inner speech
without the mediation of letters and signs. Divinity creates within the recipient the
necessary knowledge (Cilm‘ dariiri) which.constitutes the communication. Similarly,
‘hearing”is also created without Sound, letters or signification. Whoever hears such a

- communication has ‘Certainly heard the speech God” and it is this corﬁmunication

which we call prophetic revelation.** When that very speech is heard from the mouth

of a Prophet, or an angel, it would still be correct to call it speech of God.

A, 1:100.
#Rahman, Islam, 31.
SAu, 1:101.
“Mu, 1:101.
“Afu, 1: 101,
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[y

The distinction drawn by al-Ghazali between kaldm al-nafs and kalam allGh
was significant. Contrary to the belief of the Mu tazilites, who stated that the speech
of God was created within bodies, al-Ghazali argued that it was indeed God who
spoke, but through sounds and letters belonging to the world of creation which was
manifested in His single and immutable word.* Al-Ghazali makes the point that
internal speech, “according to us [humans],”is multiple.” We then have to assume that
God’s inner speech is multiple. The singularity of the ‘Speech of God” (kalam Allah)
signifies universal volition (irada), whereas the multiplicity of ‘inner speech” (kalam
al-nafs) signifies the multiple cognitions (Culiim). In other words, the universal speech

of God allows for variations of cognitions and different times and places.*

Al-Ghazali introduced this interesting debate on the ‘inner speech” in a legal
text without overtly making the connection to phonic speech (kalam al-lafz). Law is
virtually exclusively the realm of the latter. The sources of law in the form of phonic
speech are constantly constrained by the hidden operations of the inner speech which

theologises language.
Law and Writing

From the earliest times, law has been inscribed and codified, be it chiseled on
stone, scratched on vellum or written in books. The nature of the relationship between

law, writing and power is a very complex relationship. Writing serves several

%Gardet, “Kalam.”
*Mu, 1:101.
*This type of explanation clearly sets the scene for theoretical legitimation of abrogation

(naskh) and also explains the different revelations sent at different times to different prophets.
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functions.® It suggests the availability of law but also acts as a restraint on its
interpreters. But writing also creates the need for interpreters, a priestly and
professional class of interpreters and commentators. As a written text, it requires a
special pedagogy and authoritarian mode of teaching. And so writing makes it possible

to encode and veil legal rules.

‘Whoever does not wish to write down this introduction [on logic] should
instead start this book from the first axis (al-qutbh al-awwal),” said al-Ghazali in the
opening parts of al-Mustasfa* Is writing the transparent and neutral transmission of
words? If writing was as indifferent as it is assumed, why offer your audience the
choice to write down the introduction to logic? These questions seek answers
especially when the sentence prior to that warned that a failure to comprehend logic

would impair one’s understanding of legal theory.*

Clearly, al-Ghazali intimated that writing ‘'was a form of languaging and
imagining the world, even if in this instance he only meant the writing of logic. Hls
theoretical attempt to separate the controversial introduction to logic from his
repertoire on legal theory, but in practice insist on its inclusion, in itself discloses what
he was hiding. He was trying to suppress an admission, that the nonverbal signs -
location of the introduction, giving étudents of law a choice to take down the dictation
of the section on logic as well as the hidden context - would all contribute to the
reader’s understanding of the world of controversy in which he lived. He was
concerned that his espousal of Aristotelian logic and engagement of kalam, would

reveal his motives and fears. In addition, it was an indirect admission that language

*Peter Goodrich, Reading the Law: A Critical Introduction to Legal Method and Techniques
(Oxford: Basil Blackwell, 1986), 21.

“Mu, 1:10.

“Mu, 1:10.
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was a series of gestures or performances that encoded and veiled the context of

utterances.

What was al-Ghazali’s understanding of writing? If we take into account that
according to him, the primal form of revelation was ‘inner speech,” then there is much
to say about the native unity of voice and writing. Legal theory, or the language of
law in general, carries the legal tradition and becomes the grammar of a juristic
community and the rule of their speech. But preceding that grammar of law, is an
unwritten writing or pre-given script of the inner speech doctrine affecting the revealed
word. This unwritten writing, known as ‘arche writing” or ‘trace” acts as an imprint
of the past on the present.” In grammatological terms language is always marked by
the past even if this was not strictly written. This language has been articulated prior
to any phonic linguistic substance. This metaphor, termed as God’s writing, inner
speech or speech of the heart, is the ‘good writing” which then ‘founds the ‘literal’
meaning subsequently given to writing. It is v‘h/ sign signifying a signifier itself
signifying an eternal verity, eternally ihought and spoken in the proximity of a present
logos.”® The nontemporal writing is named by metaphor and the sensible and finite is

described as writing in the literal sense.

Of course, this metaphor remains enigmatic and refers to a ‘literal” meaning of
writing as the first metaphor... It is not, therefore, a matter of inverting the
literal meaning and the figurative meaning but of determining the ‘literal”
meaning of writing as metaphoricity itself... «

The various tropes employed by al-Ghazali in ‘harvesting the fruits” from its
sources were the equivalent of the ‘literal” meaning of the metaphoricity of language

itself. Contextual semes, figurative language and perspicuous declaration produce

“Derrida, Of Grammatology, 17.
“Ibid., 15
“Ibid.



Chapter 5 150

meaning using a variety of tropes. These tropes - -nas.s, ta'wil, kinaya- pretend to
have a propositional character, but in effect they are rhetorical tropes of the
metaphoricity of language itself They stood as testimony to the struggles over
meaning in the ‘text of Islam” whether those be the Qur’an and Sunna texts, or legal,

"cheological and philosophical texts.

The medieval opposition between signifier and signified cannot be maintained
without calling into play its metaphysico-theological roots of distinguishing between
the sensible and the intelligible. To end this distinction is to end the very idea of the
sign, and is, at lveast for the present necessary, since nothing is conceivable without
them: “The sign and divinity have the same place and time of birth. The age of the sign
is essentially theological. Perhaps it will never end.” So when al-Ghazali wrote about
the language of law in al-Mustasfa, it is the exteriority of writing, the debased and
vulgar form of writing to which he referred. For all the rhetorical tropes had inwardly
pointing referents to meanings and sequences of meanings that were not immediately

visible at the level of the sensible, only at the level of the intelligible.
Conclusion

A crucial component of legél theory is the interaction, reception >and
interpretation of revealed speech. The theological trail of ‘this debate is not
inconspicuous in the presumptions of al-Ghazali when he dealt with language issues.
While the revelatory discourse is primariiy the ‘inner speech” (kalam al-nafs), there is
also the possibility of it being ‘the speech of the tongue” (kalam al-lisan) or phonic
speech, in another sense. The result is that the revealed language, Qur’an and

Prophetic speech, are subjected to theologised methodologies, the arche-writing

“Derrida, Of Grammatology, 14
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predetermined by the past. According to al-Ghazali these dynamics were visible from
the very origins of language and ended with the binary opposition of phonic speech
(kalam al-lafz) and psychic speech (kalam al-nafs).

Beyond the sleight of hand of supplements, there also seemed to be a clear
binary play in al-Ghazali’s approach. One can make the case that al-Ghazali, in his
search for innovation, creativity and renewal was constantly faced by boundaries and
limitations of different kinds. In the larger picture of his life, he was faced with the
dilemma of choosing between order and disorder,' stability and instability. These
formed the parameters of his dualistic world and the biﬁary' sefnjotic world. This
binary opposition manifests itself doggedly in a close reading of the section on

“language in al-Mustasfa. One can enumerate them as perspiéuous declaration vs
indeterminacy, original positing vs conventional and technical usage; explicit
denotation vs interpretation and contextual semes; literal vs figurative, and, phonic
speech vs psychic speech. The parts of the binary pairs inheres in each other and are
not rigidly separated, in the same way that life cannot be cbmpartamentalised. This
was well demonstrated al-Ghazali’s met_aphysics'where the same speech can be phonic
speech in one instance, and by making an imaginary move it can also be psychic

speech.
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Chapter 6

The Dialogics of the Determinant (Hukm) and Discourse
(Khitab): The Poetics of Goodness, Detestability and Liability

Introduction
According to Ibn Salah: “The [Shafi] school to which he [al-Ghazili-] belonged
did not approve of several things in his writings, as well as his idiosyncratic practices.”

He added:

Especially his remark about logic that, it is the introduction to all knowledge and
whoever fails to grasp it their knowledge should not be trusted.” This stands
completely rejected. Every person of sound mind is naturally [endowed with] logic
anyway. And how many a leading scholar (imam) did not even raise their head to
the discipline of logic!®

Al-Mazari, one of al-Ghazali’s sharpest critics said: ‘al-Ghazali mixed the beneficial with
the harmful

Al-Ghazali attempted to assimilate a melange of ideas and doctrines into his work

-and, unwittingly, may have camouflaged his originally intended ideas with the result that
his readers deduced something resembling their opposite from this synthesis.* Possibly, he

"was not in a position to notice the ambivalences which seemed to erode the very assertions
he was making. If this is the case with al-Ghazali, then it is the task of the commentator to

untangle the web of significant misinterpretation by a process of deconstruction to bring to

light what remained imperceptible to the author and his followers. The commentator must

“Ali Sami al-Nashshar, Manahij al-Bahth “inda Mufakkiri al-Islam wa Naqd al-Muslimin li al-
Mantiq al-Aristatalisi (Cairo: Dar al-Fikr al-'Arabi, 1367/1947), 140; al-Dhahabi, Siyar, 19:329.

*Ibid.

*Ibid., 19:330.

‘See Marie Bernand, “A]-Ghaz?xi_i, Artisan de la Fusion des Systemes de Pensee,” Journal
Asiatique, 278, (1991): 231-51 passim.
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therefore focus on the ambivalent knowledge discovered in al-Mustasfa, as already

examined in the previous section on language.

This chapter will interrogate the ambivalence and tensions that are noticeable in al-
Ghazali’s epistemology as a result of his attempted synthesis of disciplines and the
diversity of his intellectual sources. It will deal with the raison d’etre of legal theory,
namely the discovery of the determinant/assessment/rule of law (hukm). For, indeed, legal
theory provides the theoretical and methodological framework that will direct the jurist to

the primordial determinant (hukn) which emerges from the detailed sources of the law.?

As critical as the discussion of the hukm is, there is very little reflection on what it
is and how it becomes discernable. It is assuméd that once the method of legal theory is
applied to a body of sources the output is automatically the Aukm. In this sense the hukm
is treated as a ruling of positive law, whereas it may be more than that. On closer
investigation, the hukm is intimately related to the nomothetic discourse (khitab al-shar’),
a theologically complex cor;cept which alludes to the material with which the jurist works.
The dialogics of the hukm and khitab in al-Ghazali’s work will be examined. Dialogics for
the purposes of this thesis, is used in the Greek etymological sense of ‘»dia-logue’ Or Cross-
play between arguments. It is also used in the sense of juxtaposition of points of view in |
the struggle for the hegemonic control of interpretation as to how the world should be

seen.®

Once the hukm has been identified, the question of how and why one should be
compelled to comply with that determinant arises. The answer should be, at the very least,

that it would be desirable to view and shape the world in that particular way. This,

Muhammad Abu Zahra, Usil al-Figh (Cairo: Dar al-Fikr al- Arabi, n.d.), 8; ‘Abd al-Wahtiab
Khallaf, Tim Usul al-Figh, 4th ed., (Beirut: Dar al- Tim, 1401/1981), 12; Mu, 1:5.
®Fischer and Abedi, “Texts, Con-Texts, and Pre-Texts,” in Debating Muslims, 95-149 passim.
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however, leads to the crucial question of how things are identified as being either good or
detestable in Muslim theology. Having decided one way or another, the question of
establishing liability imposes itself. In the discussion of juridical ethics, which includes the
debate on the goodness and detestability of things, and the notion of liability, there is a
tension between human freedom and intellect when these concepts come into any sort of

conflict with divine determinism and revelation.

The ethics of Muslim jurisprudence exhibit qualities which are both poetic and
enigmatic. A survey of this debate in the al-Mustasfa, will clarify al-Ghazali’s
understanding of how humans should be held liable to divine injunction via texts and other

~ sources of religious authority.

On Hukm and Khitab: Determination and Discourse

Al-Ghazali, in keeping with the views of al-Ashari, 7 said:

. a determination, according to us, expresses the nomothetic discourse in its
relationship with acts of those made responsible (inna al-hukm ‘indana “ibara “an
khitab al-shar” idha ta allaga bi af al al-mukallafin)®

In general Islamic legal theory (usul al-figh) a hukm is concerned with establishing
and authorising those indicants that provide access to the primordial assessment (hukm).
In Islamic discourse, the word hukm is used in two senses. Firstly, it is used in the sense of
the primordial sukm, the divine determination. Its second usage is in the sense of positive

law, where hukm means a decision or ruling of a judge.

"Muhammad b. al-Hasan al-Badakhshi, Mandhij al-“Ugil (Beirut: Dar al-Kutub al-Timiyya,
1405/1984), printed with Nihdyat. as-Su’l, 1:40, says that the shar i meaning of hukm according to al-
Ash’ari is khitab Allah.

$Mu, 1:55.
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Khitab, is a ‘dictum,” ‘Speech,” ‘discourse,” ‘voice” of the revelation (shar’). In

the second qurb al-Ghazali wrote:

Know that once we have realised by speculative reasoning (al/-nazar) that the
source (asl) of determinations (ahkam) is only one, namely, the statement of Allah
the Sublime, then the statement of the Messenger of Allah is not a determination
(hukm) [on its own], nor [is such a statement] binding in any sense. [More
accurately] he [the prophet] is an informant from Allah the Sublime, that He
determined this or that. The determination [of things] belong to Allah alone.® '

The term nomothetic discourse (khitab al-shar’), encompasses linguistic as well as non-
linguistic conceptual elements of language. The nomothetic discourse constitutes five
positive commands which goverri the actions of those who are made morally responsible
(mukallafiin): interdiction (haram), duty (wajib), permission (mubah), exhortation or
recommendation (rnadb) and disapprobation (istikrah).'®  These commands are
indispensable, according to al-Ghazali, who adds: “If there is no such nomothetic

discourse by the Lawgiver (shari' ) then there is no determination (hukm).”"

Like so many other concepts, such as shari‘a, the terms khitab and, to a lesser

extent the term Aukm do not seem to have precise definitions.'? It appears that they did not

°Mu, 1:100.

1%, 1:55. Al-Ghazali only mentioned the first three commands in his main discussion on the
topic, but later acknowledged the function of nadb and istikrah.

YMu, 1:55. In places I have used the translation of Kevin Reinhart, “Before Revelation: The
Boundaries of Muslim Moral Knowledge” (Ph.D. diss., Harvard University, 1986) of a section of al-
Mustasfa. ’ ‘

12A]-Ghazali says that if there is no nomothetic discourse there will be no command. He then
says: “Therefore we say:

(1) reason does not commend (yuhassin) nor detest

(yugabbih)

(2) nor does it make thanking the benefactor

obligatory

. (3) nor is there a determination (frwkm) for an act

before the arrival (wurud) of the revelation
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arouse any significant controversy and extensive debates on these topics.'? Al-GhazEli-,
himself, is extremely cryptic and offers no explanation of either hukm or khitab. Therefore

a necessary digression would be to place these concepts in perspective.

In Arabic, hukm literally signifies ‘prevention” or ‘restraint.” '* In the technical
sense it came to mean a ‘judgement” or ‘judicial decision” and also signified ‘judgement

with equity or justice.”"’

‘So hukm comes to mean,” says Schacht, ‘the authority,
imperium, of the Islamic government and, on the other hand, the judgement of a kszi—on a
kconcrete case.”’® Reinhart says that depending on the context, the term hukm has»been
| used in at least four senses: |

(1) the commonplace sense of the word

(2) the sense in logic

(3) the positive law (ﬁqh),. or syllogistic (qiyc’zs) sense

(4) the legal theory (usul al-figh) meaning'’
In the general sense of the word, Aukm is plainly ‘the linking of one thing with another.” '®

In other words, any predication is a determination or judgemeht. In logic, it is used in the

English sense of ‘to determine,” the categorization of a thing. Hukm in the logicians’

(shar’).” (Mu 1:55.)

13See my “Application of Muslim Personal and Family Law in South Africa: Law, Ideology and
.Socio-Political Implications” (M A. diss., University of Cape Town, 1988); also see Reinhart, “Before
Revelation,” 299, who observes that “like the term sharica, khitab is so much taken for granted as a
concept that it seems to have aroused little of the controversy that leads to lengthy exposition and precise
definitions.”

1Lane, Arabic-English Lexicon, 1:617,

"Ibid.

"Joseph Schacht, “Ahkam” and AM. Goichon and H. Fleisch, “Hukm,” in Encyclopaedia of
Islam, 2d ed..

"Reinhart, “Before Revelation,” 278.

"¥Ibid., citing Tahanawi, 278-9.
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~ sense is not conceptual, but real: “hukm reflects reality, and does not make it.”'? In the
positive law (figh) meaning a hukm is effectively A or B. Here it means judging or
judgement. Reinhart argues that in this sense a hukm is both a determination of fact and a

categorization of an act.?

It is ihteresting to note that hukm, in the sense of legal theory has a slightly
different meaning to those discussed above. Al-Juwayni described al-hukm as, huwa al-
ijab, ‘rendering or declaring sorﬁething binding, decided, effectual, determined.”? Al-
Juwayni added: ‘and that is permissible in reason (al-‘uqul) and the revelation (al-
shar‘?ca).”22 Al-Badakhshi (d. 716/1316) gave the literal meaning of hukm as ‘telating or
connecting (isnad) one thing to another, positively or negatively.”” This is also al-
Ash‘ari’s definition that al-Ghazali adopted, which is that a hukm was the nomothetic
discourse of God (khitab Allah) which is related to actions of human beings.** 1t also
signified the contact between the divine and the temporal. * Al-Isnawi (d. 772/1370)
- expressed this connection by stating that nomothetic discourse meant the ‘inner speech”
(al-kalam al-nafs&réz_'), which constituted the revealed determinant (al-hukm al-shar?).®
An important dimension of khifab is that there must be .an element of interactive
- appellation (al-takhatub).*® The reason for this is that making someone apprehend (ifham)
or making someone understand is not attained in isolation, but througﬁ dynamic

interaction.

Ibid., 279.

“Ibid.

7 Abil al-Ma3li ‘Abd al-Malik b. ‘Abd Allah al-Juwayni, al-Kafiya fi al-Jadal, ed. Fawqiyya
Husayn Mahmud (Cairo: “Isa BEbfal-HalabT, 1399/1979), 70; Lane, Arabic-English Lexcion, 2:2922.

231-Juwayni, al-Kafiya, 70.

231-Badakhshi, Manahij, 1:40.

*Ibid.

Tbid.

*Ibid., 1:41.
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Al-JuwaynT said that determinations (ahkam) could be known by fwo means: al-
khabar (transmission or reports) or, al-nazar (discursive reasoning). *’ He also substituted
these two terms - khabar and nazar - with qalb khitab (‘essence” or ‘heart” of the
discourse) and mana (intention/meaning). Khitab has several synonyms like speech
(kalam), conversation (takallum), talk (takhatub), utterance (nutq), which all mean the
same thing in terms of the ‘real nature of the lexicon’ (hagiqat al-lugha).® Khitab, said al-
Juwayni, was ‘that by which the living becomes a speaker.’” It was also reported (gila)

that its

... real nature is that from which the command (amr), prohibition (nahy) and the
nominal (khabar) is understood. If one of these [three] are understood, all is
assumed to have been understood.®

Al-Juwayni expanded on this by adding that nominality, a command.or prohibition
could not be understood from writing (kitaba) and verbal expressions (‘ibdra), even
though the content of each was comprehended b%) means of writing and verbal
expression.” He was explicit in pronouncing that writing and verbal expressions were not
speech (kdl&m), but were only figuratively (majazan) considered to be speech, since they
are the means to understanding speech.®> In other words, khitab, is more than just writing
or expressions. From al-Juwayni’s explanation, it becomes clear that khifab is a ‘living
speéch,” 'wheré the phonic is privileged ébove the graphic. Part of its polysemy are the

elements of “voice” (fakallum/nutq) and “mutual discoursing” (takhatub).

YTal-Juwayni, al-Kafiya, 88.

*1bid., 32.

*Ibid., al-Juwayni says “wa huwa ma bihi yasiru al-hayyu mutkalliman.”

3%Ibid., 32 al-Juwayni explained that every amr is also a nahy and khabar; every nahy is an amr,
and every khabar is an amr and nahy.

*'Ibid., 33.

Ibid., al-Juwayn_i says “liannahu yufthamu bihima al-kalam.”



Chapter 6 159

Authorities of legal theory make a distinction between khitab and kalam. Khitab
requires an addresser (mmukhatib) and addressee (mukhatab), as opposed to kalam, where
the expression on its own is sufficient.® Khitab can only occur when there are voices
which construct the discourse to an addressee capable of understanding it.** Literally,
discourse (khitab) means ‘directing speech towards the other in order to communicate”
(tawjih al-kalam nahw al-ghayr i al-ifhdm). Al-Isnawi defined khitab as the ‘discourse
which directs” (al-khitab huwa al-tawjih).** He added, that the nomothetic discourse,
(khitab Allah) ‘directed that which was instructive to a listener, or one who substituted a

listener” (tawjih ma afdda ila al-mustami’ aw man fi hukmihi).

Al-Qashw’én} correctly noted that the definition: ‘a determinant is thé nomothetic
discourse of God” (al-hukm huwa khitab Allah) was circular because each element of the
definition was predicated and contingent on the understanding of the other.”” In Piercian

* An enthymeme is a term from classical

terms this would be regarded as an enthymeme.
rhetoric which describes an argument that presupposes, (i.e. does not make explicit) both
the majc;r and minor premises, and the conclusion. These presuppositions are part of the
public knowledge and as community property form the foundation for conventional
meaning. In fact, it was Peirce’s genius which discpvered that, in essence, all propositions

are hypothetical and that all arguments are enthymemic. This enthymemic. inquiry

necessitates our investigation of the presuppositions of khitab and hukm.

BJamal al-Din ‘Abd al-Rahim al-Isnawi, Nikayat-al Su’l (Beirut: Dar al-Kutub al-Timiyya,
1405/1984) printed with Manahij al- Ugal, 1:42.

3“al-Isnaw-i', Nihaya, 1: 42.

3al-Badakhshi, Manahij, 1: 41.

36al-IsnawT, Nihaya, 1: 41.

bid., 1: 45.

*®Kevelson, Law as Signs, 5.
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A summary of al-BaygiEw} (d. 685/1286) and al-Isnawi’s discussions will illuminate
the relationship between hukm and khitab. Al-Isnawi made use of al-Baydawi’s notion of
a hukm as ‘the discourse of Allah which is related to the acts of those who have been
made responsible in terms of requirement or choice” (al-hukm khitab Alldh ta'ala al-
muta’allaqg bi afal al-mukallafin bi al-igtida awi al-takhyir). Al-Bay<_i§w.i' further
explained that the primordial hukm attached itself to the act of a person. Irrespective of
whether the act of attachment (al-ta‘allug) is deemed to be temporal (hadith), the hukm
itself is not temporal, but primordial.” At the same time he emphasised that the hukm is
attached (yata'allaq) to the acts of persons and is not a temporal description of the acts.
This clarification is designed to remove the confusion which had arisevn in trying to
establish judicial écts such as marriage (nikah ) and repudiation (falaq) as being ahkam. In
effect, they are ‘disclosers” (mu arrifat) of the hukm, analogous to the proposition that the
existence of the world discloses the existence of the Creator.* Similarly, words that
indicate the obligatoriness (al-mawjabiyya) and impediment (al-man‘iyya) of things and
acts, are actually signs (a’lam) of the presence of a’determinant, not identical to the

determinant.”

Al-Isnawi argued that the primordiality of the sukm is proved via the following |
eXample. It is understood, for instance, that intercourse with a woman becomes
permissible after marriage (nikah), since prior to that intercourse is not permissible. Tfle
primordial Aukm in this statement was God’s word in eternity which said: ‘I permit such a
man to have intercourse with such a woman if there is a marriage (nikah) between them.”*

In other words, the primordial Aukm is arrived at by ellipsis. That sukm becomes operative

and effective when the parties mutually declare their offer (ijab) and acceptance (gabul) in

3%al-Isnawi, Nihaya, 1: 48.
“OIbid.

“bid.

“Ibid., 1:50.
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a marriage contract. At that moment, the hukm is attached to the act, bearing in mind the
earlier clarification that only the act of attachment is characterised to be temporal, and not
the hukm. There is therefore no harm in a temporal act giving effect or providing visibility
to a primordial Aukm, in the same way that temporal ‘signs” (a’/am) and ‘disclosers”

(mu’arrifdt) serve as indicators of the primordial ukm. Similarly, legal causes (‘ilal) such
as marriage, repudiation, buying, hiﬁng etc. are ‘isclosers” (mu arrifat) of the primordial
hukm, and not identical to the fukm. This was the basis for al-Isnawi’s comment that a
hukm is not the discourse in itself, but is the indicant of the discourse (anna al-hukma
gh&yru al-khitabi al-mawsifi bal huwa daliluli).® For example, the divine discourse:
‘Establish prayer!” (Q. 17:78) is not .in itself the obligation to prayer, but is the

signifier/indicator (dall) of obligation.

What then is the substantial difference between a determinant (hukm) and an
indicant/signifier (dalil)? Al-Badakhshi offered an explanation. A determinant, he said,
was that ‘inner speech” which coincided with the infinitive meaning, (al-hukm: al-qawl al-
nafsi ‘ald ma yunasibu al-ma'na al-ma;dar?).““ An indicant or signifier is a verbal
statement which is appropriate to the meaning of the object, (al-dalil: al-qawl al—lafgi— al-
munasib li ma'na al-maful).* This confirms the earlier observation that the hukm was
somewhat hidden and elliptical. It is discovered by a search, but lthere is no confirmation
that the search had been correct, according to the prevailing view among Ash‘arites,

except the general assumption that consensus would guarantee some amount of rectitude.

Reinhart says that in the usul al-figh sense, a hukm ‘means the categorization of
the act in relation to the actor by reference to another source of information; it is 'not, in

“the sharia system, a categorization of the act per se...,” at least not in the view expressed

“bid., 1:44.
*31-Badakshi, Manahij, 1:49.
“Ibid.
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by the Ash’arites.”* The hukm is the primordial saying that ‘this is permissible,” ‘this is
prohibifed.” More specifically, it is actually the determinant and knowledge of the fact that
God had said in eternity: ‘Let this be permissible,” or “let this be prohibited.” There is a
difference between saying: ‘Serving your fellow human being is good,” and saying ‘let
service to your fellow man be a good thing.” In the first statement service per se is
declared a good thing. If service could speak it would say: ‘I am good.” In the second
statement the act of serving is declared a good thing from the perspective of the one saying
it is good. In this case service cannot declare itself to be good; someone must declare it.
It admits the possibility that the speaker (God) could on another occasion say that service.
is not a good thing. In other words, the voice behind the statement is priviléged. The
goodness or detestability of a thing is determined by an assessor by making reference to
another source. This means that the status of a thing is dictated by the hidden and elliptical

divine voice. Reinhart calls it the dictation of status.’

The reason why khitab should take the form of a ‘verbal speech” al-kalam al-lafgf
is that the primary objective is to make the communication understood (ifham) to the
addressee. And, because of this it is imperative to make the discourse manifest (ibraz).
The verbalization of the discourse is necessary for it to be understood in human, or, more
correctly, in phonological terms. However, the proper discourse is the inner speech (él—
kalam al-nafsi) which, in addition to béing God’s uncreated and primordial speech,
provides the interactive and dialogic sequence. In a broad sense, khitab must be
characterized by certain features of cohesion and unity to distinguish it from other forms of
communication, as well as other types of khitab. The search for the hukm is restricted to
the textual space, known as the khitab, wherein the hukm dwells. The khitab, to borrow a

phrase from Kevelson,

“SReinhart, “Before Revelation,” 280.
“'Ibid.
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/

. is a unified discourse held together by a ruling theme, by a nonambiguous
system, of cross-reference, and by certain implications, or presuppositions, which
permit deleted verbal phenomena to be recovered in so-called deep structure
analysis.*

Khitab is that communication of God to human beings which enables them to understand
(itham). The khitab and hukm of God are brought into a relation of ‘meaning
equivalence” through an argument of equivalence. The divine rule (hukm) .is not to be
identified simpliciter with the Qur’an or the Sunna® It is the function of the
epistemological methodology of legal theory to attempt to grasp the message of the
communication. When this message is known, God’s determinant (hukm) is discovered.
The discovery of the hukm is the discovery of the non-verbal primordial statement of God.
In this sense it is an ongoing revelation or disclosure that God makes to the reader in

general, and the jurist in particular.

Ash’arite legal theorists went to great lengths to prove the primordiality of the
hukm and khitab. Only the “attachment” or “linkage” of the hukm to the human act is a
temporal one. In other words, there is an immediacy and timeliness of divine intervention
or revelation of the hukm at every. moment when a moral act is undertaken by those who
had been made morally responsible. When one speaks of hukm as a khitab, one is
describing it in terms of its timeliness. On the other hand, the divine determinant is also
characterised by a timelessness. It is when one describes the sukm as the ‘inner speech,” |
that the timelessness of the fukm is described. Khitab is then the contextual, interactive
discourse whose primary function is to search for indicators (adilla) and declarations

(bayanat) in their right order. If the above is accepted, then there is a metaphysical

“®Kevelson, Law as Signs, 59.

“*The modert® Iraqi Shite scholar Bagir al-Sadr (d. 1980) had adopted a revisionist position on
usul al-figh. Al-Sadr pointed out that khitab “discloses” (kashif) or signifies the hukm. In turn, the hukm
is the signified (madlal) of the khitab. In other words, the khitab is the signifier (dall) and the hukm is the
signified (madlil). See al-Ma'alim al-Jadida li al-Usil, (Beirut: Dar al-Taaruf li al-Matbi at,
1401/1981), 99.
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argument which supports the notion that khitab, is the nomothetic communication of God.
How this discourse manifests itself to the addressee remains one of the most understudied

areas of legal theory.
Khitab as Speech Event

It would be instructive to consider the proposition that usi/ al-figh is a high
register of Islamic legal language in terms of Roman Jakobson’s framework for speech
events, or any verbal communication.®® The fundamental axis of this framework is that an.
“addresser” sends a message to an “addressee.” In order to be opverable,v the message
firstly requires a “contexf’ to which it refers - the physical and social world in which the
speech event is located spatially and temporarily. Secondly, the addressee must grasp that
verbal “message” or be capable of verbalizing it - both the addressee and the addresser
must share the same “code,” language or signs, at least partially. And finally, there has to
be a “contact,” the physical channel or psychological connection between addresser and
addressee which enables the communication to take place. (See diagram for the illustration

of the constituent elements of communication.)

It must be pointed out that the meaning of the communication does not have
existence independent of the constitutive elements described above. In fact, the meaning is
discursively determined by these elements. So the hukm the junst searches for involves all
the elements of an addresser, addressee, the message, context, code, and contact.
Together these elements make manifest the hukm, the divine signified, which is greater

than the individual elements in themselves.

®Roman Jakobson, Selected Writings III, “Linguistics and Poetics,” ed. Stephen Rudy (The
Hague: Mouton Publishers, 1981), 21-29. I am grateful to professor Tom Bennett for pointing out to me

the relevance of Jakobson to this aspect of my work.
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Jakobson says that while the six elements in communication are not isolated, the
function of language or communication depends on the preponderant function. If the
emphasis of the communication is on the context, then the function is referential. The
emotivé function or expressive function occurs when the focus is on the addresser. When
the focus is on the addressee, such as by use of the imperative: ‘drink!,” the function
becomes conative. The emphasis on contact, especially in dialogue, such as: “Are you
listening’? or ‘Well is an endeavour to sustain the conversation and is called the phatic
function. Whenever the addresser or addressee have to check whether they use the same
code, the speech is focused on the code and then the function becomes metalingual - e.g.:
‘1 do not follow you, what do you mean?” or ‘Do you know what I mean™ The focus on
the message for its own sake is the poetic function of language, which is the dominant
function in verbal art. The nomothetic discourse (khitab) of Islam, be it in the form of the

Qur’an or badfth, will involve a variety of these functions.

Ever since the English jurist, John Austin (d. 1859) held that law is the command
of the sovereign, many scholars of Islamic law have been tempted to emphasise the
primacy of the conative function, given the role of the imperative in Islamic jurisprudence.
But to describe Islamic law as the command of the Divine Sovereign, as is often done,

- would be an oversimplification. When speech acts are combined with a type of Austinian
reading of law there is a tendency to analyse legal discourse from a deontic position, where
law is only a series of commands and where the logic of obligation and permission applies.
In our exploration of al-Mustasfa it was clear that legal speech is not simply a catalogue of
commands, but rather a complex mix of interactions and of various subjects, loci of
commands, and elements, which together constitute the legal communication. Legal
discourse can also be erotetic when it follows a communicative or, question and answer
logic, and not a deontic logic of commands only. While some elements of legal discourse
may be deontic, other propositional elements, such as a determinant or obligation, are

signs of certain verbal structures which convey meaning through their rhetorical force.
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Hence, the legal discourse involves a combination of these functions and not necessarily
the poetic or conative functions alone. Given the insights gained regarding the discovery
of the hukm, it is inevitable that the referential function provided by the context will play

an equally significant role as that performed by the poetic function.

Ferdinand de Saussure drew our attention to the distinction in language itself
between langue and parole, translated as language and speech, respectively. Langue is the
abstract and implicit system of elements, sounds and rules which are shared by a language
community independent of time. Parole isl any particular utterance, spoken or written, as
it exists in time.®' In relation to the langue of usil, the parole of revelation (khitab al-
shar) includes the signifier (dall) and signified (dalil) to constitute the uncreated and
primordial determinant (hukm), the langue of the revelation.

Al-Ghazali stated that, ‘the determinant expresses the dictum of the shar’ ” (al-
hukm “ibara “an khitab al-shar’), meant that the nomothetic discourse alone is the source
of the determinant. Not even the verbal statement of the Prophet constitutes the khitab al-
shar”, which he pointed out, was the equivalent of information about the nomothetic
discourse, but not coterminous with it. Therefore, al-Ghazali was quite clear that the
determinants in themselves were completely independent from the choice of the master-
jurist (mujtahid).”® The determinants (ahkam) pre-exist the choice of the juﬁst. What
does coincide with his choice is that the determinants make themselves visible at the point
of choice. Whether one’s choice determines the status of an act as good or detestable is a

totally different question, to which our discussion now turns.

S'M. H. Abrams, A Glossary of Literary Terms (Fort Worth: Holt, Rinehart and Winston, Inc,
1985), 214-15.
M u, 1:315.
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Goodness and Detestability

Al-Ghazali’s notion of the good and detestable was consistent with the dominant
Ash‘arite position on this doctrine, evidently developed through polemics with Mu'tazilite
opponents. His position on this doctrine must be discussed in the context of the views of

the contesting groups.®

The Basran Mu'tazilites believed that the good and the detestable are the essentiai
attributes of some goods or things. Some fhings were seen to be either good or detestable
by virtue of their essential properties. Properties, such as truth, justice and honesty which
were categorised as good, and oppression and dishonesty categorised as detestable were
so because reason and necessary knowledge (‘ilm dariiri) encompassed these without
proof. They were independsnt of anyone’s will, even God’s and did not need to be
commanded nor prohibited by God: this view is classed as objectivism.** However, there
is another class of properties which vacillate between being beneficial and harmful in an
‘ambiguous manner, and so their goodness or detestability become relative attributes.

These become good or detestable by virtue of the command of revelation.

Another group of Mu'tazilites and the Imamiyya Shi‘ites, argued that reason only
decreed things to be good or detestable if these two properties were essential to them.
The latter two groups differed from the Basran Mu'tazilites, in that they believed that
liability (taklif) became effective with the advent of revelation and prophecy. On those
issues on which revelation was silent, reason Would dictate the good or detestable

attributes of the things.

$31sma‘il R. al-Fariigi, “The Self in Mu tazilah Thought,” International Philosophical Quarterly,
6 0.3, (1966): 382.
%*George F. Hourani, “Two Theories of Value in Early Islam,” in Reason and Tradition in

Islamic Ethics (London: Cambridge University Press, 1985), 57.
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The third position, that of the scholars of kalam headed by Abu Mansur al-
Maturidi (d. 333/945), posited that some things had essential attributes of goodness and
detestability and that God did not command or prohibit such acts or goods, respectively.
This was also believed to have been the jurist, Abli Hanifa’s position. The scholars of
kalam differed from the Mu'tazilites in that they held that liability, reward and damnation
could not be established by reason alone, but should be decided by revelation and
prophetic authority. Whenever revelatory authority was absent they would resort to
syllogistic analogy. Some scholars have objected to this position, saying that by conceding
to the limitations of reason, and associatiﬁg reward and punishment with good and bad
acts does not in itself amount to anything. There is no inherent relationship between the
essential properties of things and their being linked to reward or punishment. At best, it
could be said that someone who did good was praised, and one who did the opposite was
condemned. /

The fourth position is that of the traditionalists (ah/ al-had;th), including al-
Ash‘ari. According to this group, things did not have any essential properties of good or
bad. All things were seen to be relative and relational predicates (nisbiyya wa idafiyya):

this will be called theistic subjectivsm.”

The central thesis of the Mu'tazilites was based on three arguments:

(1) detestability is an essential predicate

(2) detestability is something that compotes mentis (- uqalc‘;) know necessarily (bi
al-darura)

(3) if compotes mentis agree upon something then it constitutes decisive proof

(hujja magqtu‘an biha) and is of necessity an indicant of [knowledge]**

SIbid.
Mu, 1:57.
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Al-Ghazili rebutted the Mu'tazilite arguments oy illustrating his point with ‘hard’ |
cases. In his reply to the allegation of detestability being an essential predicate, he used the
act of killing as an illustration. While the killing of animals, or the judicial execution of a
criminal were viewed as justified the killing of an innocent person was clearly seen as an
offence. If killing was inherently detestable, its status should not vary in accordance with
differing circumstances, since killing in its essence had a ‘Single real nature” (hagiga
wahida).” The only explanation as to how the status of killing could change, would come

from relating the act to certain benefits (fawa 'id) and goals (aghrad).

Responding to the question whether compotes mentis would axiomatically know
the goodness and detestability of things, al-Ghazali said that if it was as obvious as the
Mu'tazilites alleged, then there would have been no dispute over such matters in the first
instance. The fact that peop/le disputed these facts was sufficient proof tﬁat knowledge
about such ethical matters required inquiry. If and when compotes mentis di'd agree on
issues, it did not necessarily follow that the agreement had been axiomatic. There were
indeed instances when they did agree on matters which were not necessarily axiomatic for

there may have been other reasons for such agreement. Al-Ghazali said:

On the whole, the approval (istihsan) of [acts of] good character (makarim al-
akhldq) and liberality (ifddat al-ni‘am) is among the things no compos mentis
would deny, except on the grounds of sheer obstinacy. We do not deny the
widespread [recognition] of these judgements among humankind and their being
generally thought praiseworthy. Yet the ultimate source [of these judgements] is
either religious commitment to revelational stipulations (tadayyun bi-shara’i) or
[conformity to one’s] objectives (al-aghrad).**

Not content with his own explanations, al-Ghazali animated his discussion with
three psychological responses. Firstly, he argued, that one applied the term detestable to

something when it contradicted one’s objectives. In other words, goodness and

bid.
B\Mu, 1:58.
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detestability were subjective experiences. His second illustrative argument was that human
beings judged things on the basis of their preponderant experiences and accepted these as
facts. In doing so, they tended to overlook the merits of other experiences and the possible
benefits emanating from these. There may be exceptional cases, in which telling a lie in
order to save the life of an innocent person may be considered to be a meritorious act. His
final example supported his argument that one obeys and follows illusions of a Pavlovian
type. Illusions (awham) may dominate one’s experience to such an extent that persons
who had suffered snakebite would impulsively recoil whenever they saw a speckled rope,
mistaking it for a snake. Sometimes a people’s prejudice to a particular race or religion
may result in them failing to appreciate the beauty or attractiveness of a man or woman.
The detestability associated with a religion or ethnicity from the point of view of one’s
own religious or ethnic perspective, dominates one’s experience of human interaction. In
these ol;servations al-Ghaz'aﬁ/made the point that human beings are so actuated by their
subjective needs, egotism and false judgements, that they are essentially driven by their
personal objectives. For human beings to attain felicity in life they need to be commanded

by that which is free from personal objectives. Therefore he said:

We deny the [objectives] with respect to God only in order to repudiate [the
attribution of] objectives to Him. As for people’s application of these phrases
(alfdz) to what takes place among them (yadiir baynahum) there remain [other]
objectives. But, objectives may be subtle or hidden and none may be aware of
them except those who know the truth (al-muhaqqigiin).>

Al-Ghazali maintained that even things, which appear to be ‘hkiomatic principles of
assessment are in fact affective projections of self-serving calculations of interest.”® He
actually rejected any form of knowledge as fully reliable. This rejection excluded
revelational knowledge, which he regarded as privileged knowledge. Acts, in fhemselves,

were viewed as not being morally significant, as was knowledge of these acts. In fact, only

*Ibid.
“Reinhart, “Before Revelation,” 311.
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knowledge of what God had said about acts or things was seen as significant. There was
nothing, he contended, in the ontic character of acts which could determine its goodness or
detestability. Such a determinant (fukm), he believed, lay exclusively with God, and is
thus transcendent. Al-Ghazali could not discern any mental concept of what that
determinant was, since he perceived an utter separation between the material and

transcendent worlds.

Given the fact that, according to al-Ghazili and the Ash‘arites, good and detestable
could only be established by privileged knowledge of revelation (theistic subjectivism), the

analysis of hukm and khitab leads to the concept of human liability.

On the Discourse of Liability

Among the topics treated with great skill by al-Ghazali was the notion of liability
(taklif). There were four component parts to the notion of liability: the determinant
(hukm), the assessor (hakim ), the one/thing who/which was being determined (mahkum
alayhi) and the act which was being determined (mahkum bihi). Only the addresser, God,
could oblige. In al-Ghazali’s words, only ‘the one to whom belongs creation and
command,” could impose liability.® The basis of liability for any subject, be he/she king,
prophet, parent or spouse, stemmed from God’s mandate to elicit obedience. There was
dispute whether sanctions were a corollary of obligations. While al-Ghazali believed that
sanctions were the ‘teal nature of bbligation” (hagigat al-wujub), al-Bigqillani did not
believe that they were a requirement.? Al-Ghazali favoured the threat of sanctions,

especially sensate punishment, and considered it to be the drive behind all liability. We will

“"Mu, 1:83.
1bid.
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now consider the status of three interrelated issues which have a vital bearing on liability.
They are reason, the actor and acts of liability.

Reason (‘aql), in al-Ghazali’s opinion, was not a source for revealed determinants
(al-ahkam al-shar’iyya), since reason was not part of the nomothetic discourse. The role
that reason did play, was in signifying the absence ‘of any determinant. Reason would be
able to determine those issues in which revelation, or nomothetically transmitted authority
was non-existent.*> When reason was called a ‘source” (as/), this was done in a figurative
manner in so far as it indicated the presencé/absence of source material, said al-Ghazali. If
reason could judge the absence or presence of determinants, could it then judge whether

something was good or detestable and so play a direct role in liability?

It was on this point - v/vhether reason was a source for determining the goodness or
detestability of a thing - that Ash‘arites and al-Ghazali parted company with the
Mu'tazilites. The same argument also applied to liability. So, for instance, when he
referred to reason (‘aql), as the ‘permitter” (mubfh), or the ‘dbliger” (mujiban), these
terms should be considered in a figurative manner.* ‘For indeed, reason only discloses
(vu'arrif) the preference (tarjz-"h) and discloses the absence of preference.”®
Understanding its role in ‘being obligatory” (wujub) indicated the role that reason played
in preferring to do something rather than shunning it. All this is to be taken figuratively.
The actual meaning of something being ‘permitted” (mubah) in effect meant the disclosure
that there is no preference. ‘Reason (‘aql),” al-Ghazali said in an aphorism, ‘is the

discloser (al-mu‘arrif) not the permitter (nubih).”®

Mau, 1:100.

Mu, 1:63-64.
Mu, 1: 63-64.
Mu, 1: 63-64.



Chapter 6 173

According to al-Ghazali, liability was the product of a nomothetic discourse
(khitab) of an onerous kind (bihi kulfa).” Liability materialised when it generated active
compliance (imtithal) stemming from obedience (.tc'zca).68 Both obedience and compliance
were not possible Without an intention (gasd) to comply. The pre-condition for such an
intention was to have knowledge of what was intended (al-ilm bi al-magsid) to be a

liability and also to comprehend the liability involved (al~fahm li al-taklif).”

The locus of liability or the human actors (mukallaf) were required to exhibit two
~ essential attributes: they had to be sane and be capable of comprehending a nomothetic
discourse.”® The classical Muslim philosophers described the human being as a ‘tational
being,” (hayawan al-natiq) which literally meant the ‘bttering or speaking animal.” The

philosophers thus used the essential attribute of speech to define the human being and, by
definition, also sig;liﬁed human intelligence. Al-Ghazali continued in this tradition and
predicated moral and legal liability on sanity and the comprehension of discourse. Liability
was viewed as being coterminous with the very ‘humanity” (al-insaniyya) of the one made

liable (mukallaf).” Humanity was fully realised only with the evidence of actual sanity and
comprehension of discourse. Children and those who lacked sanity were not subject to
moral‘liability. The capacity to understahd the revealed discourse was imperative to the

notion of liability.

Al-Ghazali asserted that the commander and commanded did not have to be
present for the effectiveness of liability. He was then confronted with the theological

question: how could one hold the non-existent to be liable? For if the non-existent can be

Mu, 1:88.
*bid.
*Ibid.
"Ibid.
""Mu, 1:84.
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held liable, then by way of argumentum a fortiori, the insane, children and the amnesiac
are technically more liable since they are existent. Liability in the state of non-existence,
he explained, was impossible. What then did al-Ghazali mean by the statement, ‘the non-
existent is commanded’?”® He believed that the non-existent was commanded with liability
pending the materialisation of its existence (‘ald taqdir al-wujud).” In other words, all
creation was potentially liable to mandatory obedierice in a primordial sense pending their
post-primordial existence. Once they came into existence, the actualisation of that
obedience became a requirement. Or put another way, they were under a charge. to
perform the acts subsequent to coming into existence. This primordial charge could not
have been called a discourse (kh{i&b). A charge only became a khitab once it had an actual
addressee to whom the command was directed.” It was also doubtful whether such a
primordial charge could be called a comrﬁand (amr). According to the correct view, said
al-Ghazali, it could be callec/i a command. The example he presented to meet the
theoretical intricacies of this problem, was that of people making out a testament in favour
of their children. At the time of making the will some of the children may not have been
born. Yet the testament had effect in the absence of the testator and even if some of the
beneficiaries had not been born at the time of making the will. Similarly, Muslims are
obliged to fulfill the commands of the Prophet even though he is no longer in existence.
Generations of addressees of the prophetic message were not yet in existence when the

Prophet announced his teachings, yet they are liable, said al-Ghazali.

Al-Ghazali argued this polemic of commanding the non-existent on the

presumption that speech inheres in the mind or “inner speech” (kalam al-nafs). He said:

"Mu, 1:85.
P1bid.
™ Tbid.
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Liability (zaklif) is a special type of inner speech. Since there is a certain amount of
obscurity in understanding the principle of inner speech, then it is inevitable that
understanding its details and explanations would be even more obscure ...

It is quite clear that al-Ghazali rejected the nominalist view of language by frequently

referring to the notion of “inner speech.”

The acts of the one made liable should be voluntary, not coerced. For a voluntary
act to turn into one of compliance, and then obedience, réquires that the acting subject be
charged with liability by the issuing of a command, and not by compulsion.” A threat does
not turn an act into compulsion. What distinguished a coerced act from a voluntary one,
was whether its motivation was in response to the call of the shari'a, or whether it was a |
response to any other extrinsic non-shari a motivation. There are four conditions attached
to an act of liability.

(1) It must conform to the sound rules of temporality. This condition excludes

things which are ;;rimordial, everlasting, denatured genera or combined

contradictions, from being acts which are subject to liability.”

(2) An act must not only be in existence but it must also be attainable.”™

(3) It must be known to the commanded and be distinct from other commands.”

(4) It must be in existence so that willing its performance as obedience is valid.®
Iﬁ enumerating these conditions, al-Ghazali parted company with al-Ash‘ari by rejecting
the doctrine of “liability beyond one’s capacity” (taklif ma la yutaq). Those Ash‘arites
who accepted the doctrine of liability beyond one’s capacity believed that an act of liability

did not have to be contingent on existence (mumkin al-huduth)®' If one accepts this

"Mu, 1:88.
"Mu, 1:91.
""Mu, 1:86.
#Ibid.
"Ibid.
*Ibid.
# Ibid.
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doctrine several other things become permissible as a corollary, such as: commanding the
doing of two opposing things; denaturing of genera; abolishing the primordial and

inventing the existing.*

Al-Ashari’s position can be summarised by citing two of his main points. Firstly, a
person who was sitting, in his view, could not stand for prayer because ability (istif&ca) had
to be realised coincidentally with the act, not prior to the act, even though one was
commanded prior to the act. Secondly, he believed that temporal power (al-qudrat al-
- haditha) had no effect in realising that which was possible.*® Human acts were created by
the power of God and were His invention. Therefore, every person, in al-Ash’ari’s view,
was commanded by the actions of others. Al-Ghazali cited three of al-Ash’ari’s arguments

in support of “liability beyond one’s capacity” and rebutted each one of them.

7/

Rebuttal of al-Ash‘ari’s Doctrine of “Liability Beyond One’s Capacity”

In terms of the verse of the Qur’an, ‘Make us not bear burdens which we have no
strength to bear (Q.2:286),” al-Ash‘ari argued that one did not need to pray for the
removal of an impossible task since it would be removed by itself* In other words, the
task would not be realisable since the burden of liability would cause the destruction of the
subject anyway. For example, the verses, ‘Slay yourselves...or leave your habitations...(Q.
4:66),” would have been tantamount to imposing a liability beyond one’s capacity.®® Al-
Ghazali argued that liability required certainty of signification and an ‘interpreted evident
statement” (al-zahir al-rﬁu ‘awwal). The verse cited lacked the countervailing power of

signification.

Ibid
Bbid.

0 u, 1:87.
® Tbid.
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Al-Ash’ari argued that revelation charged the unbeliever, Abu Jahl, to believe in the
messengership of the Prophet Muhammad, while the same revelation also acknowledged
that his arrogance and obstinacy would prevent him from faith. Al-Ghazali in turned
viewed this proposition by al-Ash’ari as absurd (muwhall) and rebutted it as a weak
argument.®® It was tantamount to a self-fulfilling prophecy, where Abi Jahl had to go
through the motions of demonstrating that he did not attest to the Prophet’s
messengership when he had already been prevented from belief by Divine decree in the
first place! Al-Ghazali argued that Abu Jahl was charged with faith, since the evidence of
his capacity for liability was tangible in that he could reason and demonstrated sanity. The
fact that Abu Jahl chose to reject the imperatives of reason and sanity was the subjéct of a
separate debate. Al-Ghazali went on to explain that although God in his divine wisdom
had foreknowledge that Abu Jahl would reject faith, it still did not lessen his liability to

believe.

Al-Ghazali’s analogy in this case was that new knowledge was a consequence of
what was already known, but it did not change what was already known. For example, if
pebple were quite capable of performing an act and then abandoned it of their own accord,
claiming that it was impossible to fulfill, then it did not mean that the performed act had
ceased to be. It would be similar to the claim that knowledge turned into ignorance, when
one was no longer in a position to attain it. Failure to acquire it does not mean that
whatever knowledge was attained prior to it had ceased to exist or had been turned into
ignorance. Similarly, though it was possible for God to bring about Resurrection
immediately, He informed us that He would set it aside despite having the power to
implement it immediately. Therefore, it is impossible for God to go against His own
statement for it would be tantamount to turning His promise into a lie. The impossibility

of God bringing about Resurrection immediately did not affect the event itself.

Tbid.
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Al-Ghazali argued that ‘making one liable for the impossible” (taklz-'f al-muhall)
was invalid. His Ash’arite opponents argued that if the case was that taklif al-muhall was
impossible, then how could it be found to exist in four forms. It would be difficult to deny
the existence of the liability of the impossible, in terms of

(1) linguistics;

(2) hermeneutics;

(3) the actual harm associated and emanating from the liability of the impossible,

and

(4) the material contradiction of conventional wisdom which was evident.*’

Linguistically, they said, an example was found in the Qur’an wheré God,
addressing human beings, said: ‘Be as apes despicable (Q. 2:65).” *® Other examples were
those of a master commandir}g his blind slave: ‘Look!” or saying to an invalid: ‘Walk!”
From the point of view of meaning, it was not impossible for a master to demand that his
slave be in two places at the same time to take care of his property or business in two
cities. Furthermore, to argue that the liability of the impossible is not valid on the grounds
that it could result in harm or that it contradicted conventional wisdom was no argument at
all, asserted al-Ghazali’s opponents. Attributing such criteria to the Divine was absurd,
since nothing detestable could emanate from Him and nor was the Divine compelled to act

in terms of what is “best” (al-aslah).

Al-Ghazali conceded that all of the above arguments may not have successfully
disproved the doctrine of the liability of the impossible. In his view the doctrine was
soundly rejected on grounds of the human ‘incapacity” (tajiz) to fulfill such an impossible

liability. The doctrine was not rejected on the grounds that it was impossible for human

#1bid.
% Ibid.
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beings to ‘demand” or ‘tequest” (talab) such a liability.** Nothing prevented a human
being from making imaginative demands which cannot be realised in actuality. So for
instance, there was a difference between instructing a normal and healthy person with the
performative to ‘enter the house” and asking the same person to ‘tlimb to the heavens.”

The same applied to asking someone to change a tree into a horse.*

Al-Ghazali explained the underlying philosophy of this argument by suggesting that
the definition of liability (faklif) was “a requisition of that which is onerous.”® This meant
that before a person could be charged with a liability if would be necessary for the charge
to be understood. So while the object of the Arabic word “taharrak!”, meaning ‘Move!”
is quite clearly understood, the object of the meaningless utterance “famarrak!” has no
sense at all and cannot enjoin any liability. Let us assume, for the purpose of argument
that this word does have a meanmg in some other language, even then it still would not
evoke liability. A prerequisite of liability is that the addressee should understand the
directive. It is not enough that only the addresser or commander understand the phrase.
Indeed, the purpose of any address of this kind is to make it understood, in order to allow
the addressee to conceptualise (fasawwur) the element of obedience it demands. In the
final instance ‘liability requires obedience.” ** Al-Ghazali went further to argue that even a
notion such as obedience or compliance had to be ‘tonceivable” (mutasawwar) in the mind
before it could materialise in reality.”® Any requisition (talab) must be concretely
objectifiable and intelligible before liability could be enforced and therefore the dictum,

‘that which has no model in the psyche, has no image in reality” (ma Ia mithal lahu fi al-

¥Ibid.
PMu, 1:88.
Mu, 1:87.
“Mu, 1:88.
Ibid.
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nafs la mithal lahu fi al-wujiid) was so crucial in the charging of liability.** For instance,
the notion of originating the primordial (ihdath al-qadim) is not conceivable in the mind.*
Therefore, the demand (falab) for the ‘brigination of the primordial” is not possible since

there is no mental frame of reference for such a notion.

Al-Ghazali was fully aware that the notion of liability was extremely complex and
many of his responses to the doctrine of ‘liability beyond one’s capacity” begged the
question. His response was that the verse in the ‘Make us not bear burdens which we
have no strength to bear (Q. 2:286)” opposed that doctrine. Knowing full well that he had
not really answered the issue at hand, al-Ghazali attributéd the obscurity of his reply was
due to the fact that liability (zaklif) was a special type of speech inherent in the mind.
Given the difficulty of understanding ‘inner speech” it is even more difficult to grasp the

special type of speech which affects liability, he concluded.”

It is interesting to note how al-Ghazali reverted to semantics, and took refuge in
notions of ‘human capacity” and ‘ability” instead of divine omnipotence. In opposing the
doctrine of liability beyond one’s capacity, al-Ghazali had turned in favour of human
capacity. According to al-Ghazili, making one liable for that which is beyond one’s
capacity (taklif ma la yutaq) was not permissible. Earlier, it was noted that in matters
regarding the goodness and detestability of things, he would not allow the argument of
human capacity to make judgements of good and bad to trump divine omnipotence.
Effectively, al-Ghazali made a damning statement in rebuttal of his theological schoolmen,

especially Abl al-Hasan al-Ash’ari. Al-Ghazali said:

*Ibid.
*1bid.
**Ibid.
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Whoever rationally permits the liability of that which is beyond one’s capacity, is
[actually] negating [liability] by revelation (shar‘an) on the grounds of God’s
word: Allah does not make a soul liable for greater that what it can bear.”

Conclusion

The determinant (hukm), nomothetic discourse (khitab), the juridical ethics of the
goodness and detestability (tahsin wa taqbih) of things, and liability (taklif), are discursive

formations mediated by language and rhetoric.

Al-Ghazali did not adopt a nominalist approach to language. Language for him
signified other things and pointed in the direction of metaphysics. This was illustrated in
his understanding of the determinant (hukm) as being tantamount to the nomothetic
discourse (khitab). While the hukm was the signified of the khi_tab, the khitab was not the
signifier, but merely served a; its pretext. The real signifier is the ‘inner speech” (kalam
al-nafs). This understanding of the primordial determinant, the very raison d’etre of
Muslim jurisprudence, implies the tentativeness of every determination made. It makes it

possible for the human agent to interact and ‘dia-logue’ with the revelation in a creative

and dynamic manner.

The overall picture that emerges is that in the debate on hukm and khitab al-
Ghazali attempted epistemological closure by resorting to the architectonic religious
discipline of theology in order to establish the sovereignty of the divine speech and
primordial determinant. Despite his attempt to establish epistemological order the notion
of ‘inner speech” opened up the domain of the subjective and speculative, causing
instability. Language continuously manifests itself as the most subversive element in al-

Ghazali’s legal theory.

*"Mu, 1:89.
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In the debate on juristic ethics al-Ghazali established epistemological stability by
anchoring ethics to the will of the sovereign. Here he allowed divine omnipotence to
trump human capacity to make ethical decisions. However, in the discussion of liability,
human freedom was given greater scope. He seemed to veer extremely close to a
voluntarist position on liability and gave human freedom greater discursive space, by
rebutting al-Ash’ari’s deterministic arguments on liability and firmly entrenching human
choice and human capacity. He opposed the doctrine of ‘liability beyond one’s capacity”
which was his most eloquent statement in favour of human capacity. Here too, he resorted
to a verse, the linguistic sign of the khitab, to shore up his rational and realistic juristic

forays.

Al-Ghazali’s legal philosophy continue to show consistent signs of binary opposites
which created a tension between stability and instability, order and disorder, determinism

and free will.
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Chapter 7
The Jurist Working in the Public Interest
Introduction

In this chapter I will investigate the practic:al application and consequences of al-
Ghazili’s contribution to Islamic legal philosophy . In the previous chapter I explained
that, at a theoretical level, there was a creative tension between the determinant (hukm)
and nomothetic discourse (khitab) on the one hand, and juristic ethics (tqhs?n wa al-
taqbfh) and liability (fakiif) on the other. I will now examine the role of the master-jurist
(mujtahid) and the exercise of independent and creative juristic discretion (ijtihad) in
search of the determinant in the service of public interest. By looking at these‘ aspects
from al-Ghazali’s viewpoint, we will be able to determine to what extent he saw himself as
being restrained by the theoretical limitations imposed on him by the juristic tradition, and
to what measure he was prepared to engage in subjective interpretation of legal theory. I
Will first explore the concept of independent juristic discretion (ijtihad) and public interest
(maslaha) and then examine the illustrations provided by a study of al-Ghazali’s al-

Mustasfa.
Independent Juristic Discretion (Ijtihad)
[jtihad is defined as ‘the effort expended by a jurist (mujtahid) according to his

[her]' capacity in search of knowledge pertaining to the determinants of the revelation.”

The antithesis of juristic discretion (ijtihad) is to follow the opinions of established juristic

lInterestingly, al-Ghazaii illustrates one of his cases of a male master-jurist (mujtahid) marrying a
female mujtahid(ah), Mu, 2:368.
*Mu, 2:350.
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authorities (taglid), which according to al-Ghazali was ‘to accept an opinion without a

proof-argument” (i_zujja).3

Al-Ghazali acknowledged that scholars could, theoretically and realistically, reach
the status of supreme master-jurist (mujtahid mutlag), whose proficiency in law allowed
them the liberty to develop a legal theory and methodology independently. This meant
that a master-jurist of the highest order did not necessarily follow a particular law school
(madhhab) but could, in fact, personally become the founder of a law school. Master-
jurists, according to al-Ghazéfi,- would have to had to attain two essential qualifications.
Firstly, they ought to have a comprehensivevgrasp of the sources of the revealed law
(shar). Such a person would have been capable of eliciting probable knowledge (zann)
from these sources by. discursive means (nazar) and would have been able to make a
learned and informed evaluation thereof. Secondly, the probity (adala) of the jurist would
have had to be beyond reproach, a status which could have been achieved by abstaining
from sinful deeds. While probity itself was not, according to al-Ghazali, a precondition for
the soundness of ijtihad, the credibility of jurists was, in his opinion, was a crucial factor

for the public reception of their juridical opinions (fatawa).*

Al-Ghazali said that by examining the juridical responsa (fatawa) issued by a jurist
one would be able to judge whether the person had mastered the sources of law or not. A
proficient jurist (mujtahid) would have been able to demonstrate expertise in eight
disciplines (‘ulitim). Four of these disciplines, in al-Ghazali’s words, dealt with ‘how to
harvest the fruits” and knowledge of the ‘productive sources” of law.” The four

disciplines on method were:

Mu, 2:387.
“‘Mu, 2:350.
SIbid.
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(1) The discipline of exegesis of the Book, meaning the Qur’an as the main source
of revealed knowledge. Al-Shafifi for instance required a master-jurist (mujtahid) to
commit the Qur’an to memory, or at the very least those verses dealing with determinants
(ahkam). Al-Ghazali believed that the requirement of memorisation could be waived. All
that was required from the master-jurist is to demonstrate familiarity with the some 500
verses related to law and be able to access them whenever required.®

) Hadi-th studies: a master-jurist should have comprehensive knowledge of the
discipline of hadith studies, especially those materials related to juridical matters. Again
al-Ghazali made the concession that the memorisation of fzadfth materials was not a sine
qua non.

It would have been sufficient for the jurist to have, for reference purposes, an authorised
collection of hadith materials.” |

(3) The third discipline dealt with precedent. Again memorisation was waived. It
was sufficient if the jurist demonstrated knowledge of previous instances of juristic
consensus. This was to ensure that the jurist was aware of case precedents so that a fawa
is not issued on a topic where a decision already existed.®

" (4) Finally, al-Ghazali proposed the fourth discipline called ‘teason” (‘agl).
Reason was the prime informant of the jurist on matters of original innocence from
liability. It was also reason which declared, when there was no prescription from the law

and hence no liability, and that original innocence applied in such an instance.”

The second set of disciplines which served as the ‘means of harvesting” (furuq al-

istithmar) had an auxiliary function.'” They were four disciplines.

*Ibid.

"Mu, 2:351.
$Ibid.

*Ibid.
Ibid.
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(1) Logic, which was defined as the discipline of knowing how proofs and indicants
were produced and how they functioned, and under which conditions and arguments they
would have applied."! The master-jurist would have had to know that the valid arguments
(adilla) in law are of three kinds:

(a) rational (‘aqliyya) arguments which were self evident

(b) legal (shar’iyya) arguments prescribed by the revelation

(c) conventional (wa.af iyya) arguments, which relied on linguistic usage.

Al-Ghazali placed special emphasis on the\discipline of logic since it was vital in dealing
with the four sources of the law.'> Nothing short of the introduction to logic as outlined at
the beginning of al-MuSta,sf[i would have satisfied al-Ghazali’s minimum qualification of

proficiency in this discipline. In the strongest motivation for the need for logic, he said:

... for surely whosoever does not know the conditions for arguments would be
unable to know the essential reality (hagiqa) of a determinant (hukm), nor grasp
the essential reality of the revealed law (shar’), and [for that matter] not know the
presumption (muqaddima) of the Lawgiver (Shari’), and would not have known
who the Lawgiver had sent ...

Under the rubric of the discipline of logic, al-Ghazali said it was necessary that a master-
jurist have an elementary knowledge of theology. The pretext for this precondition was
that the jurisconsult (muffi) ought to be a Muslim and therefore by implication should

4 However, he conceded that the master-jurist need not

know something about dogma.
have been an expert in the arguments, methods and rhetoric of theology. The Companions
of the Prophet and the Successors, al-Ghazali said, had not mastered the discipline of
theology (kalam). After ostensibly making half-hearted concessions on the requirement of

kald@m, al-Ghazali could not suppress his own predilection for the discipline by stressing

the importance of theology in an indirect manner. He asked, for instance, whether it was a

"bid.

2Mu, 2:351-2.
BMu, 2:352.
"Ibid.
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pre-condition for a master-jurists to avoid following authority (taqlfd), and instead arrive
at their theological conclusions independently. While he answered that it was not a
- precondition for a master-jurist to be an independent expert in kalam matters, al-Ghazal’s

reply deserves attention. To have been an authority in kalam, he said, was

. not a condition in itself, but it stemmed from the imperative of the status of
ijtihad. For surely, the [aspirant] master-jurist (mujtahid) cannot claim to have
attained the status of independent juristic discretion and still not have heard the
[theological] arguments about the creation of the world, the attributes of the
Creator, the sending of messengers and the inimitability of the Qur’an? For indeed,
all these [arguments] are found in the Book of God. It is the attainment of true
knowledge that allows its bearer to go beyond following authority (taqlid), even
though such a person may never have practised the art of kalam. This [knowledge
of kalam] is among the concomitant (Jawazim) requirements of the status of being
an independent jurist." '

The detailed and extensive attention al-Ghazali gave to this point bears testimony
to his passion for theology. While he admitted that there was no formal requirement for a
master-jurist (mujtahid) to display excellence in kalam, the work of the jurists should have,

invariably, made them proficient in the discipline of theology.

" Even lay persons were obliged to follow their personal convictions in theology, but

not in the law! Towards the end of the discussion on logic, al-Ghazali said:

In so far that one who follows authority can conceptually apprehend the
verification of the Messenger and the sources of belief, it will be permissible for
such a person to engage in individual discretion in secondary matters [of
theology].*

SIbid.
'Tbid., al-Ghazali says: “..hatta law tasawwara iruqallidun mahdiun ﬁ‘ta.sd;q al-rasul wa usul

al-iman la jaza lahu al-ijtihad fi al-furd .”
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This view emerged from his understanding that any reasonable amount of knowledge
rendered imitation of authority (taglid) invalid. ‘Following authority,” he said, ‘is not a

path to either knowledge of principles, or secondary issues.”"’

(2) The second auxiliary discipline required by a master-jurist was a working
knowledge of the Arabic language and grammar. ‘A master-jurist would have to be, at
least, capable of ‘comprehending the discourse of the Arabs and their use of language.” *®
Again, al-Ghazali conceded that the master-jurist needed not have become an expert in
grammar to the level of the master grammarians and philologists like al-Khaﬁl b. Ahmad
al-Farahidi (d. 175/791) and al-Mubarrad (d. 286/900)." The yardstick for language-
proficiency would have been a clear indication that the jurist could grasp the ‘range of

discourses and the meanings of the intentions contained therein.”*

(3) The master-jurist, according to al-Ghazali, would have needed specialised
knowledge of the instances of abrogation in the Qur’an and the Sunna. While the topic of
abrogation, a sub-section of the discipline of Qur’an and fzadi‘-th proper, would have been
included in the disciplines proper, al-Ghazali considered it crucial for separate listing. The
topic of abrogation is vital in so far as a jurist could make a cardinal error of judgement in
considering portions of the source-texts as being valid, whereas these may have been
abrogated and, therefore, no longer part of the law. The jurist did not need to know the
abrogated materials by heart, but would have had to ensure that his judgements were not

invalidated by using abrogated source materials.

"Mu, 2:387.

®Mu, 2:352.

“Since there is uncertainty over al-Khalil’s date of death, other dates given are: 170/786 and
160/776.

*Mu, 2:352.
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(4) Finally, al-Ghazali dealt with the topic of reporters of traditions (a_hEzdi—th),
which was an ancillary topic to hadith studies. He singled out this sub-section on
reporters for special mention. Proficiency in this sub-section would enable the jurist to
distinguish sound and acceptable reports from faulty and rejected ones. He conceded, yet
again, that the jurist could accept those badz?h reports which were generally accepted by
the community of believers without having to investigate the chain of transmission (isnad),
even though some scholars may oppose their validity.?! A master-jurist needed to be
satisfied that the probity of the hadith reporters was sound. If the reporter was well
known then it was indicative that people generally accepted their probity and credibility. It
would have been be unreasonable to expect jurists to participate in exhaustive
investigations on reporters in hadith transmissions. The master-jurist would only have
needed to satisfy him or herself as to the soundness of the verification and authorisation
process (al-jarh wa al-tacd}‘-l) undertaken by a recognised expert in the field of hadi-th
before accepting the hadith materials on the authority and verification process of the

expert.”

Al-Ghazali felt that these eight disciplines - the qualifiying criteria to become a
supreme master-jurist (mujtahid mutlaq) - were frequently ignored. If jurists could not
fulfill all the above requirements then they could opt for a lesser status in the ranks of a
master-jurist, by becoming specialists in one or a few selective areas of the law only. Such
a person would then be a master-jurist in a specific area or specific issues. Al-Ghazali
adds, that a master-jurist (mujtahid) could also not have been required to answer every
question posed. The Companions of the Prophet and later personalities like the Madinan

jurist, Malik b. Anas (d. 179/795) as well as al-Shafi1, did not hesitate to declare their

bid.
20y, 2:353.
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ignorance on certain issues. The golden rule, according to al-Ghaz'aﬁ, was that the jurist |

would have to have an

... insight (basira) in that in which one gives a ruling (uufti). So he should only
give rulings in terms of what he knows and should ensure that he knows what he
[claims to] know. And, he should be able to distinguish between that which he
does not know and what he knows. He should stop at that which he does not.
know and rule in terms of what he knows...

In discussing the qualifications of the supreme master-jurist (mujtahid-mutlaq), one
observes that al-Ghazali was keen to ensure the perpetuation of an open juristic tradition
by lessening the burden of qualification for the attainment of the status of supreme master
jurist. Al-Ghazali’s ideal jurist was the one who was also an expert in theology, but one
may have to attribute this preference to his personal obsession with theology. There are
no indications, in this work of al-Ghazali, that the ‘doors of juristic discretion (ijtihad)”
had been closed. If this had been the case, he would, at least, have made the burden of
qualification so difficult to attain, that juristic discretion would have been indirectly limited.
On the contrary, he debated the theses on the validity of juristic discretion, whether there
could only be one correct juristic judgement (infallibilist position), or many correct rulings

(fallibilist position).

The Validity of Juristic Discretion (Ijtihad):

One or Many?

Al-Ghazali restricted his discussions, mainly, to the scope of juristic discretion
(ijtihad) itself and the epistemological status and validity of discretionary judgement.
“Any legal determinant not supported by a decisive indicant falls in the realm of juristic

discretion” (wa al-mujtahad fihi kullu hukmin shar’iyin laysa fihi dalitun qaf’7), said al-

BAu, 2:354.
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Ghazali®* In other words all matters that fell within the epistemological category of
probable (zanni) was subject to juristic discretion and interpretation. Excluded from the
realm of juristic discretion (ijtihad) were those matters that were categoric and decisive
(gafiyydt) in terms of epistemology and signified epistemological certainty. They were
theological matters (kalamiyya), foundational matters (usuliyya) and sorﬁe matters of
positive law (fighiyya).”® In these matters there could only be one correct answer and the

person in error would be considered to be sinful.

Theological matters included rational (aqliyat) and theological (masa’il al-kaldm)
issues of a categoric and decisive type such as fundamental questions of dogma.?® Under
foundational matters (usiliyya), al-Ghazali dealt with issues such as the proof-value
(hujja) and authority of the various sources of the law which were considered to be
decisive and categoric. These included the categoric proof-value of juristié consensus,
analogy and solitary reports. Those decisive and categoric issues of positive law, which al-
Ghazali called the “sure issues of the law” (jaliyat al-shar’) included the mandatoriness of
five-times daily prayers, fasting, the prohibition of theft, fornication and drinking of wine
among others.”’ Rejection of those things that are known to be true by necessity (bi al-
dariira) would be considered to be tantamount to infidelity (kufr).*® All matters, other

than these, were in the realm of the probable (gann).‘

There were two main schools of thought on the determination of matters of juristic
discretion. The infallibilist (tagw?'b) position, according to al-Ghazali, stated that every

jurist could be ‘correct” in arriving at a decision in cases which were epistemologically

*bid.

BMu, 2:357-8.
Mu, 2:354; 2:357.
Mu, 2:354.
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‘probable (kullu mujtahidin fi al-zanniyat mu_s?b) - this was also the majority position.”
The fallibilist (takhti’a) position, on the other hand, maintained that there was only one

correct answer.3°

Each of these positions centred around a common theological assumption or
question: did God have a specific determinant (Iyukn'z mu ayyan) which should be the target
of a jurist’s effort in cases where there was no textual legislation (na_s:v)?31 Al-Ghazali’s
view - where he claimed to be following the lead of al-Baqillani - was thatv God did not
have a specific determinant for non-legislated (ghayr mansus) cases. In fact, the
determinant (hukm) had to be the dominant probability (ghalabat al-zann) in the mind of
the jurist.’* In fact, he said, the determinant followed the probable. A slightly different
infallibilist view held that God did have a specific determinant to be sought after, and every
searéh had to have an objective (mat/ib).** The only difference between this view and the
preyious one is that the jurist is not compelled to find the correct answer. Therefore, even
if he is wrong in identifying the determinant, he will still have ‘hit” the correct answer in a
manner of speaking, since he had fulfilled the obfigation of searching for the specific

determinant.

The fallibilists (takhti’a) believed that there was only one correct answer in non-
legislated cases and events.’® They also believed that God had provided a specified
determinant (fukm mu ayyan) worthy of juristic search. The fallibilists were, however,

divided into two camps on the question of the indicant (dali-l) which guided the jurist to

*Mu, 2:358-9; 2:363.
7 fu, 2:363.

*'Ibid.

*bid.

Ibid.

*Ibid.
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the specified determinant. One group maintained that there was no indicant, and that the
search for the determinant was equivalent to accidentally stumbling across a buried
treasure. The one who discovered the treasure got two rewards; the one who failed to
find it, got one reward in terms of the famous prophetic dictum that a jurist that arrives at
a correct decision gets two rewards and the one who errs gets one. The group who held
that there was an indicant, disagreed on whether the guiding indicant was categoric (qat‘?)
or probable (.zanmf).35 Those who claimed that the guiding indicant (dalil) was categoric
said that the failure of the errant jurist was excused because of the subtle and concealed
character of the indicant. The Murji’ite theologian, Bishr al-MaﬁsTi' (d. 218/833), in al-
Ghazali’s opinion, went to extremes in saying that the errant jurist had sinned for violating

a categoric determinant.*®

Those among the fallibilists who held the viéw that the indicant was probable, also
adopted differing stances on the subject. One view was that the jurist was decisively
commanded to arrive at the ‘torrect” guiding indicant (a’al;l) which would lead to the
correct determinant. The other view was that the command was only to search for the
indicant. In other words, jurists were not compelled (lam yukallaf) to identify the indicant
correctly, given its concealed character, and therefore they were excused and rewarded for
the effort expended in the search. Those who believed that the command was only to
search for the guiding indicant said there was no reward for arriving at the wrong answer,

but at the same time the expected sin was also diminished by way of concession.*’

Al-Ghazili’s concluding view on the debate between the infallibilists and the

fallibilists on the validity of juristic discretion was the following:

B1bid.
3Mu, 2:363-4.
Mu, 2:364.
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Our approved view with which we will categorically fault any opponent, is that in
probable issues every jurist is correct and that God the Supreme had not specified
any determinant in these [issues).*®

Al-Ghazali was adamant that juristic discretion was only permissible in cases where there
was no decisive ruling or text. He, nevertheless, opened up a vast area in jurisprudence for
diversity and multiplicity of opinion. The diversity of juristi’c paths and methods may have
stemmed, partly from abstract theological assumptions, but was located, to a large extent,

in language.

Between Indicants and Signs: Language and the Relativity of Juristic

Discretion

Al-Ghazali made a vital point in his discussion of juristic discretion which is
frequently overlooked. He presented it in terms of the epistemological status of probable
indicants (al-adilla al—gannz)/):a), but it was perhaps more a question of languaging. He
stated that probable indicants were not really epistemological, namely logical indicants, but
actually linguistic signs (amarat).”> While everything could be viewed as a sign in
postmodern discourse, in the context of al-Ghazali, the distinction between
epistemological indicants and linguistic signs was significant. When probable indicants
were. designated as indicants (adilla), said al-Ghazali, it was in a ﬁgﬁrative (majaz)
manner.* Signs (amarat) in themselves did not have the properties of signification, but

acquired signification through their associative relations (idafat). Probability was an

extremely subjective category, said al-Ghazali:

31bid.
M u, 2:365.
A, 2:376.
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A probable [sign] is tantamount to the inclination of the self to a thing, or
preferring certain interests, like approving pictures. If one’s disposition approves
of a picture, one will incline towards it and describe it as beautiful. That very thing
may disgust the disposition of another, who will describe it as detestable.*!

Al-Ghazali illustrated this point by saying that a thing which was probable for Zayd may
not have been so for ‘Amr. Moreover, the same thing may have been probable for Zayd in
one instance, and not so in another. A concrete illustration of how signs had varying
influences on people was the difference of opinion t;etween Abu Bakr, the first caliph and
the senior Companion “‘Umar b. al-Khattab, on the question of the distribution of the
military stipend (‘ata’) to the soldiers. Abu Bakr’s opinion was that all soldiers should
receive an equal stipend while “Umar favoured a differentiated stipend based on merit.
Neither of them could convince the other.‘ The reason for this, al-Ghazali maintained, had
to do with their circumstances (hal). Abu Bakr was absorbed in divine (fa’alluh) and in
afterworldly pursuits (fajrid al-nazar fi al-akhira).* “Umar’s disposition was towards
politics (al-iltifat ila al-siyasa) and guarding the public interest (wa ri‘ayatu masalihi al-
khalg).® While each of them comprehended the other’s argument, ‘the differences in
character, circumstances, and experiences inevitably produced differences of opinions

(zunun).”*

This insight of al-Ghazali’s, within the context of juristic discretion, illuminated the
relativity of the permissible (halal) and the prohibited (ﬁarEm) in matters for which there
were no decisive rulings. A thing which could be permissible in one set of circumstances
could be prohibited under different condiﬁons. Superficially, this may seem to be a

contradiction, because of a flaw in analysing the distinction between categoric and

“bid.
“\Mu, 2:365.
“Tbid.
“Ibid.
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probable propositions.  Contradictions were, however, characteristic of probable

propositions but were disallowed in categoric propositions.*

Confusion stems from an understanding of the signification of a determinant
(hukm). Determinants (ahkadm) are attributes of actions or signifiers of certain acts (wasf
al-af al) undertaken by those made responsible (mukallafin). Permissible and prohibited
on the other hand are attributes of acts and not attributes of substances (wasf al-a’yan).
The determinant regarding a particular act or substance is determined in terms of relativity
and associations. The confusion arises when the status of an action, deemed permissible
or prohibited, is figuratively transferred to the substance. For instance in terms of legal -
theory, the act of eating pork is prohibited. But figuratively one says ‘pork is prohibited,”
where the status of the act (eating=prohibited) is transferred to the substance (pork).

From the above one can summarise, that according to al-Ghazali, juristic discretion
(ijtihad) was allowed in the realm of the probable - the realm of signs - therefore the bulk
of juristic activity is exposed to the free-floating instability of linguistic signs. Juristic
syllogism (giyas) became one of the most approved forms regulating the language of the
law. In the more specialised, but controversial forms of juristic discretion, such as public
interest (maslaha) and preference (istihsan), attempts were made to further regulate the

linguistic instability.

The differences between the infallibilists and fallibilists were rooted in their
theological presuppositions.. The infallibilists’ point of departure did not rule out the fact
that, theoretically, there may have been only one correct answer. However, they argued
that the jurist’s obligation - a theological issue - was only to search and expend effort in

pursuit of the correct answer, since there was no obligation to find it. Here al-Ghazali’s -

SIbid.
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position was consistent with the mainstream Asharite position since the limitations of
human capacity featured prominently in Ash’arite theology. The fallibilist position, on the
other hand, was based on the theological assumption, that not only did God provide a
specified determinant in probable propositions, but that God also held humans responsible
for finding the correct determinant. The Mu'tazilites valorised this view and gave human
capacity a far greater esteem than the Ash’arites ever did. The theistic relativity of the
Ash’arites and the rationalist objectivity of the Mu'tazilites, clearly impacted on the
different genres of legal theory and our appreciation of their respective applications in
positive law. However, it is important to note that this relativity-objectivity debate was

not only based on abstract theological assumptions, but also on language usage.

Legal theory was primarily developed in order to regulate the free-floating signs
(amarar) which were often confused as being indicants (adilla). The probable indicants
(adilla zanniyya) were signs and formed the major part of the juristic enterprise. The
language debate proved to be the most important component in legal theory, and on a par
with theological debate as evidenced in the work of al-Ghazali. The observation about the
centrality of language in legal theory was also underlined by the celebrated jurist and

philosopher, Ibn Rushd (d. 595/1198).

The Doctrine of Public Interest (Ma:s'lalta)47

Although the concept of maslaha per se only surfaced in the work of al-Ghazali’s
teacher, al-Juwayni (d. 478/1058) and then in al-Mustasfa, the notion of public interest

can be traced to the judicial decrees of the second caliph, ‘Umar ibn al-Khattab.”® “Umar,

““Abl al-Walid Muhammad Ton Rushd al-Hafid, al-Dariiri fi Usil al-Figh aw Mukhtasar al-
Moustasfd, ed. Jamal al-Din al- Alawi, Beirut: Dar al-Gharb al-Islami, 1994), 36.

47Literally maslaha means interest, benefit. But in the technical use of the term it is translated as
a public interest(s) (al-masalih al-"amma), given its role in public affairs jurisprudence.

“Madjid Khadduri, “Maslaha,” in Encyclopaedia of Islam, 2d ed.
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for instance, argued that public welfare (al-khayr and naf) considerations demand that the
Sawad land in southern Iraq could not be distributed among the warriors, but that these
should remain state land. Up to that time the practice of the Prophet had been to distribute
the land among the warriors in military action (jikad). “Umar’s reasoning was that if the
land was divided among the warriors “what would be the position of the believers as a
whole and their descendants?” Placing the land under state control, “‘Umar argued, would
bring about greater welfare and utility for the believers (al-khayr li-jami al-muslimin....wa
‘umium al-naf li-jam@ tihim).* Although the word maslaha (benefit, interest) was not
used at the time, other terms such as khayr (public welfare) and “umum al-naf (public

utility), provided the approximate sense.*

The Madinan jurist, Malik b. Anas developed the notion of istisiah, through which
maslaha is considered a basis for legal decisions. Although no evidence can be found in
Malik’s writings, his disciples cited cases where maslaha was used as a concept of law.’!

Says Khadduri:

As a method of legal reasoning, however, istislah was developed later and used by
jurists who claimed that Malik was the first to initiate the use of it. No clear
evidence has yet come to light indicating that Malik had used maslaha as a
concept.*?

Later Maliki jurists, like Abu Ishaq al-Sh‘a:cib_i (d. 790/1388) pointed out that there had
been a theological debate about whether the determinants of God (ahkam allah) were
subject to rational analysis (tafil).> He raised this point in the context of whether

revealed dispensations (shara’i) were designed to meet the public welfare of people

“Ibid.

5°al-Sh'a.tib'i, aI-Icti:cEm, 2:115 for ‘Umar’s statement of khayr.

*'Khadduri, “Maslaha.”

bid.

Sal-Shatibi, al-Muwafagat, commentary by al-Shaykh ‘Abd Alfah Dafaz, ed. Muhammad ‘Abd
Allzh Daraz, (Beirut: Dar al-Macrifa, nd.), 2:6.
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(masalih al-‘ibad) or not. It was the Mu'tazilites, he said, who held that the determinants
of God were subject to rational analysis in consideration of human welfare (bi ri'ayat
masalih al-‘ibad).** Al-ShE’gib-i. acknowledged the debt of Islamic jurisprudence to the
Mu'tazilites when he added that the “moderns (muta’akkhirun) among the jurists adopfed

that [Mu'tazilite] position,” of subjecting the determinants to rational analysis.*®

This explicit acknowledgement, made centuries after the death of al-Ghazali, was
significant in that it recognised that the concept of maslaha partly emerged out of the
ashes of the theological polemicé between the traditionalists and their rationalist
opponents. This also possibly accounted for the continuous indecision regarding the status
of maslaha in Muslim jurisprudence.’® While most of the traditionalist schools held
tenaciously to the fidelity of the revealed word and law above reason, maslaha was
acceptable to more moderate/traditionalist positions within the Maliki, ShafiT and Hanaﬁ
schools who accommodated the role. of discursive reason. The effect of this
accommodation was that in both legal theory (usi/) and positive law (figh), another path
was opened for the horizontal insertion of reason into the juridical discourse via the
concept of maslaha. Given the intellectual discord at the time, the inclusion of maslaha
xﬁay have been spurned among the more traditionalist elements within the law schools.

‘Therefore, it is not at all surprising to observe al-Ghazali’s cautious approach to this topic.

*'Tbid.

Ibid.

**Mohammad Hashim Kamali, Principles of Islamic Jurisprudence (Cambridge: Islamic Texts
Society, 1991), 277-281; also see "Abdallah M. al-Husayn al- Amiri, “At-Tufi’s Refutation of Traditional
Mauslim Juristic Sources of the Law and his View on the Priority of Regard for Human Welfare as the
Highest Source or Principle” (Ph.D. diss., University of California, Santa Barbara, 1982; Ihsan Abdul-
Wajid Bagby, “Utility in Classical Islamic Law: The Concept of Maslahah in ‘Usil al-Figh’ “ (Ph.D.
diss., University of Michigan, 1986).
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al-Ghazali on Maqlai_ta

Istislah, seeking to make rulings on the basis of maslaha, was in al-Ghazali’s view
among the ‘imaginary sources” (al-usul al-mawhuma) of law. In other words, subjective
and therefore controversial.”” According to al-Ghazali, jurists resorted to the doctrine of
maslaha only when none of the approved sources provided relief.”® Technically, he did
not consider maslaha as a fifth source of the shari'a. In fact maslaha, for him, had to be
linked to the intentions (magqasid) of the law (shar’) which are in turn derived from the
Qur’an, Sunna and consensus. Any determinant (hukm) arrived at in the service of public
welfare (maslaha) had to protect the normative intentions (magasid) of the law as
revealed by the three primary sources. Al-Ghazali accepted the concept of maslaha only if
the intentions of the revealed law (al-muhafaza cqlc'i magqsud al-shar’) were preserved and
promoted at all times.” In terms of their conduct, those who had been made liable
(mukallafin), were required to preserve: (1) religion, (2) life, (3) sanity, (4) lineage and,

(5) property. |

Any notion of public welfare which was not related to the sources of the law was
deemed to be ‘;Specious”(al-ma;c'zlih al-ghariba).** Such notions were invalid and did not
coincide with the disposition of the shar’, al-Ghazali said. Furthermore, he said, that
whoever enforced invalid notions of public welfare assumed the role of a ‘legislator.”
Recalling that al-Shafi7 had said that the practitioner of legal preference (istihsan) had
actually unlawfully legislated, al-Ghazali concluded, that invalid derivations of public

welfare were condemned.®’ Seeking to legislate purely on the basis of public interest

Mu, 1:284.
Mu, 1:294.
Mu, 1:287.
Mu, 1:310.
Mu, 1:311.
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would have been tantamount to arbitrary legislating.®> However, any public interest
(maslaha) ruling that secured a shar’i intention (magsad) and ensured that such an
intention was derived from the Book, Sunna and consensus, would not stand accused of

3

personal legislation.” Having linked maslaha to the objectives of the shar’, al-Ghazali

added:

... there is no manifest aspect of dispute in following it [maslaha]; in fact it
becomes mandatory to decisively consider it as an authoritative proof (hujja).%*

Superficially, it may seem that al-Ghazali was narrowing the scope of maslaha, for he
explicitly deprived it of any status as an independent source of law. However, if we
examine his views in terms of the dialogical sequence in the text, another picture may

emerge. He asked the rhetorical question:

If it is asked: In almost all the issues [discussed] you have inclined to the concept
of public interest (al-masalih), yet you categorise it among the imaginary sources.
Why not attach it to the sound sources so that it can become a fifth source after the
Book, Sunna, consensus, and reason?®’

Al-Ghazali’s reply to that question is not only interesting but also provided an insight into
the extensive role maslaha played in his juristic thought. He told his reader that maslaha
in his view was about securing the intentions (maqdsid) of the shar” which were derived
from the ‘Sources of the law.” Upon careful observation, he said, you would note that

every ordinary derivation of determinants (ahkam) from the Qur’an, Sunna and consensus
was nothing short of securing the intentions of the law. So effectively, he regularly gives
effect to considerations of public interest (maslaha) whenever he dealt with the sources of
law outside the specific method of juristic syllogism (giyas). If one were to criticise him
for not making maslaha a fifth source, then his response was that maslaha was implicit in

the mainstream methodology of legal theory anyway! The only difference would be that of

Mu, 1:315.
SMu, 1:311.
*Ibid.

$Mu, 1:310.



Chapter 7 202

nomenclature. Public benefit derivations not formally derived via juristic syllogism was
called “an unregulated benefit” (maslaha mursala). In these assertions of al-Ghazali we
can see a mitigated version of the later Najm al-Din al-Iﬁff (d. 716/1316) who with the
exception of devotional matters, subjected everything in law to the test of human welfare

and public interest.%

His assertions of seeing public interest at the core of law aside, al-Ghazali limited
the search for the intentions of the law to the first three of the four accepted sources of
Islamic law. By doing so, he introduced a mechanism of restraint against unfettered
subjectivity in law. His method limited arbitrary and invalid citations of maslaha, but at
the same time also allowed ample space for creative jurisprudence. Once a talented jurist
could illustrate, in cases where there were no decisive guidance, that a determinant
complied with an inténtion(s/) of the law, it became a valid ruling on the grounds of

maslaha, provided it also passed other tests.
Typology of Maslaha

Al-Ghazali divided maslaha into three types:
(1) permissible: supported by evidence of the revealed law (shar”)
(2) void: not supported by the revealed law

(3) acceptable: because the revealed law is indifferent on the matter.*’

An example of the permissible type would determine the public interest by means
of juristic analogy (giyas). So for example, the prohibition of intoxicants based on the

prohibition of wine, was in support of the sound public interest consideration of protecting

Tbid.
“"AMu, 1:284.
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reason and sanity. Reason and sanity were the causes of legal liability (manat al-takli—f)

and disturbing these faculties could lead to the obsolescence of the shar”.®®

An illustration of the void type is the juridical response (farwa) by some jurists,
especially Yahyd b. Yahya al-Laythi (d. 234/848), the student of Malik who ordered a king
to fast for two consecutive months in expiation for intentionally breaking lhis fast by
indulging in sex while fasting in Ramadan.® Expiation by fasting was only meant for the
one who could not afford to free a slave. This ruling was specially designed by the jurists
on the grounds of public interest for kings and aristocrats. The intention was to provide a
harsh deterrent for wéalthy persons for whom freeing a slave would not serve the purpose
of deterrence, but fasting would. Al-Ghazali rejected such rulings on two grounds.
Firstly, that the public interest doctrine went contrary to the decisive textual legislation.
Secondly, if and when the kings and rich discovered that the r;xling was the making of
juristic opinion, they were bound to question the integrity and credibility of the learned
scholars of religion (‘ulama’) at large. As a consequence, people would lose confidence in
the validity of the responsa (fatawa) which the “ulama’ might issue in future, since they
would suspect it to include personal distortions of the shari'a.”® Al-Ghazali raised a dire
warning about such practices saying that this type of reasoning ‘will lead to changes to all
the limits (hudid) of the revealed laws (shara’i) and their textual sources (nu.g&._s) because

of the [ongoing] changes in circumstances.””

The difference between a maslaha-ruling based on juristic syllogism and one based
on ‘unregulated benefits” (al-masalih al-mursala) is that the former has a textual source

as analogue and point of reference. In the case of the latter (unregulated benefits), a jurist

Mu, 1:285.

931-Shatibi, aI-ICtisam, 2:114.
"Mu, 1:285.

Tbid.
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arrives at the intended meanings of the shar’ by means of induction preceded by a
comprehensive summary of the relevant indicants (adilla), the circumstantial evidence
(qara’in) and divergent signs (tafarig al-amarat) from the sources.”” In addition, an
unrggulated benefit (maslaha mursala) must pass three rational tests:

(1) the test of necessity (dar@ira)

(2) the test of decisiveness (gar7)

(3) the test of universality (kulli)”

While maslaha becomes operative in instances of an absence of an explicit
regulation (mursal), or as a result of necessity (dariri), the criteria of decisiveness and
universality were included to provide epistemological certitude and eliminate arbitrariness
in the law.

Maslaha of the third type is where the law is indifferent and the search for the
determinant is thus open to discussion (/f mahall al-nazar). Al-Ghazali preferred to
demonstrate this type of maslaha by dividing its “intrinsic properties” (bi i tibar
quwwatiha fi dhatiha) into three levels or orders of benefits:

(1) essentials (al-darirat)
(2) supplementary (al-hajat)

(3) embellishments (al-tahsindt and al-tazyinar)

First order benefits, essentials, were designed to protect and promote the five
objectives of the revelation: religion, life, sanity, lineage and property. According to al-

Ghazali:

Mu, 1:311.
BMu, 1:296.
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Everything that involves the preservation of these five principles (al-usul/
al-khamsa) is a utility (maslaha) and everything that forfeits these
principles is an injury (mafsada), the avoidance of which will be tantamount
to a public interest.™

In the case of first order benefits, a jurist could reach a conclusive determinant (hukm)
without reference to a specific source.” Second and third order benefits (necessities and
supplements) could not generate compelling determinants (ahkam) on their own without
“the justification of a source, even though theoretic;ally a master-jurist could arrive at an
individual opinion. The only caution al-Ghazali offered was that “if the revelation does not
provide an opinion (al-ra’y) it would be tantamount to preference (z'sti}]s&n).”"6 If

however, the opinion was derived from a source, then it would become an analogy.

For al-Ghazali these five principles were not only desirable in the objectives of
Muhammadan jurisprudence but were also applicable to other religious dispensations.” In
a major leap al-Ghazali makes the objectives of public welfare the somum bonum of all

religion. He said:

It is prohibited to alienate these five principles and suppress these, [a fact
which is] impossible [to conceive, to the extent] that any community among
communities (milla min al-milal) and any revealed dispensation among
dispensations (shari a min al-sharai’) could be without them, [especially] if
the intention is to reform creation. [It is precisely] for this very reason that
all the revealed dispensations (sharai’) did not differ in their prohibition of
infidelity, manslaughter, fornication, theft and the consumption of
intoxicants.” :

"Mu, 1:287.

"Mu, 1:294.

Mu, 1:293-4. _

"By Muhammadan 1 mean the specific jurisprudence which developed out of the revelation
received by the Prophet Muhammad.

78 Al-Ghazali has an awkward way of putting this. The Arabic text reads: wa tahrim tafwit hadhihi
al-usul al-khamsa wa al-zajar “anha yastaiﬁ'lu an la tashtamila calayhi millatun mina al-milal, wa
shari atun min al-shardi’ allaff urida biha islah al-khalq. The sense is easily derived from this sentence,
that al-Ghazali says it is impossible to conceive any revealed legislative dispensation to be free from public

interest considerations. But the sentence following it, “wa ta}_xr}"mu taﬁvft hadhihi al—u.gz}'l...” does not



Chapter 7 206

By stating his case in such emphatic terms it became clear that al-Ghazali placed a
premium on public welfare considerations in legal theory. Not only did he view it as a
universal consideration in juristic ethics, but this universalism provided the grounds for the
ratiocination as to why certain acts were prohibited in Islam. Once this point had been
made he projected as fact that other religions also prohibited infidelity, manslaughter,
fornication, theft and the use of intoxicants. Al-Ghazali interestingly anticipated the
strength of his argument being derived from the comparative dimension of his reasoning,
by invoking the notion that “all religions” share in the concerns of public interest. Although
his argument was sweeping and to an extent unsupported by evidence, it did disclose that
religious comparisons of some soft were part of an intellectual repertoire in the

fifth/eleventh and sixth/twelfth centuries.

, Analogy and Maslaha

Maslaha can also take the form of juristic analogy. In al-Ghazali’s schema, juristic
analogy (giyas) as a basis of juristic deduction, especially the ‘televant reason” (munasib)
and imagined meaning (al-ma'na al-mukhayyal), were the equivalent of public interest
(ma;laba).w The essence of analogy for al-Ghazali was ‘adopting a determinant [on the
basis of] the intelligibility of a textual source and consensus” (huwa igtibas al-hukm min
ma'qul al-nass wa al-ijma’).*° Every determinant (hukm) was precipitated by a legal cause
or legal sign (‘illa). Inference (instinbat) was one of the approved methods of finding the

“illa. There were two valid types of inference:

make much sense. Perhaps it should read: “wa {mrEmun tafwit hadhihi al—z{sz?l. ” Or that ta}gri_m here, in
a very contrived manner means f:arﬁm. That is the only way it can make sense to me (Mu, 1:288).

” M 1:287.

%\ fu, 1:284. Perhaps the “wa” meaning the “and” should have read “aw” meaning “or”. For
surely an analogy based on any textual source or a consensus ruling would be sufficient grounds. It docs

not require both a textual source and consensus to validate the analogue.
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(1) observation and classification (sabr wa tagsim); and

(2) relevancy or affinity (munasaba).

According to al-GhazEﬁ, in order to demonstrate the relevance of the reason
(munasib) with the determinant (hukm), analogical inference would suffice.®! Al-Ghazaii
admitted that analogy on the grqunds ‘Yelevance”“wés a controversial (mukhtalaf ﬁixi—)
proposition, similar to the doctrine of public interest (masalih). Defining the basis of
analogy by relevancy, he said: “‘When the determinant (hukm) is associated to a relevant

reason (mundsib) it is [rationally] regulated (intazama).”*

Munasib, according to al-Ghazali could be divided into three main types:
(1) effective (mu’atthir)

(2) appropriate (mula’im)

(3) specious (gharib).®

Relevance of the “effective” type was when the impact (za 'thir) of the determinant
was evident in the consensus decision or textual evidence (nass). For instance in the ruling
that ‘whoever touches his pudendum must take ablution” the impact of touch is so self-
evident that on the basis of the analogy of affinity the act of touching someone else’s

pudendum would have the same ruling.

Relevance of the “appropriate” type (mula’im) would be when the impact of the
relevance is not identical, but of the same genus (jins). A small amount of a date or raising
beverage (nabidh), even if it does not inebriate, was prohibited on the analogy of the

prohibition of wine. The underlying reason was that a small amount of nabidh would lead

810 fu, 2:296.
820 u, 2:297.
81bid.
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“to the consumption of a larger amount. In this argument of relevance, the genus of the
rule, namely inebriation was considered. Another example was that it was not compulsory
for a menstruating woman to compensate for prayers missed during her periods, but she
would have to compensate for the fasts missed as a result of her menses. The hardship of
having to compensate several days of lost prayers was the grounds for prayers being

excused.

Relevance of the specious (gharib) type would occur when the effective and
appropriate affinities were not manifest. An example was the prohibition of wine because
of iits intoxicating qualities. For this reason all intoxicants were prohibited even though the

effect of intoxication may not have manifested itself in another instance.*

Al-Ghazali admitted that the relevance (munasaba) of analogy diﬁ’éred to the
extent that it depended on the judgement of the individual jurist.** At times it may have
generated a level of probability that was persuasive but not at other times. ‘It is not
possible to exactly define the levels of relevance since every case which the jurist

(mujtahid) will investigate has a special flavour.”®

There are four categories of an relevant reason (munasib) in terms of it being
supported by a specific source:*’
(1) A munasib supported by a specific source and which is categorically accepted by
analogists; |
(2) A munasib not supported by a specific source and which is rejected by analogists.

This, according to al-Ghazali was tantamount to preference (istihsan) and making law

¥bid.
$Mu, 2:305.
*Ibid.
¥ Mu, 2:306.
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according to personal opinion (wacf li al-shar’ bi al-ra’y).®® An example of this would be
denying a murderer a share in the inheritance of the murdered victim. There was no
specific textual source supporting such a ruling, but it was designed to thwart the intention
of the murderer.

(3) A munasib which is supported by a specific source, but it is not suitable and falls in the
realm of ijtihad.

(4) A munasib not supported by a specific source. This was known as unregulated

reasoning (al-istidlal al-mursal).

Applications of Magla[za:' Tlustrations
Issues of public interest are clearly ‘hard cases” Al-Ghazali posed questions about
certain cases to demonstrate the complexity of public welfare considerations of a sensitive
nature. This was especially true when there were no regulated jurisprudential guidelines,
as in the case of maslaha and yet the jurist had to provide a judgement which expressed

the essence of the legal tradition in a convincing and non-arbitrary manner.

Killing a Human Shield
If a non-Muslim enemy used Muslim captives as human shields in order to ward off
an attack by a Muslim army, was it permissible to assault the enemy and in the process
take the life of the innocent persons used as shields? The context was such, that if the
enemy was not conquered, this defeat would expose the entire Muslim community to
either death or captivity. Note, that al-Ghazali did not enter into discussion as to whether
our knowledge of the enemy’s capacity to exterminate the Muslims is decisive or probable

knowledge - a point to be raised later.

B1hid.



Chapter 7 210

The crucial ethico-legal question Was whether an innocent person can be killed for
the sake of the greater good when there is an explicit and decisive injunction prohibiting
the taking of innocent life? The argument which justified taking the lives of the human
shields went as follows: the prisoners would probably be killed, whether the Muslim army
attacked or not. If the entire Muslim community were to be saved from sure death and
destruction but at the expense of the death of a limited number of Muslim hostages, then

“saving the majority of Muslims is closer to the intention of the revelation.”®

We know categorically, said al-Ghazali, that the intention of the shar’ is to
decrease the amount of killing, if it could not prevent the taking of human life. This
intention of the shar” was known from several indicants. On the other hand, the death of
the few is known to be in the public interest by way of necessity. This was clearly a case of
an unregulated public interest (maslaha mursala) typé of decision for which there was no
specific source or text as basis. This case of maslaha passed the rational test of being
necessary, decisive and universal. The killing of the few hostages was necessary since
there was no other viable alternative. Sparing the lives of the entire community was not
speculatively known, but definitively known. This ruling did not serve the interest of a
small group, but served everyone’s interests and was therefore acceptable in terms of a

universal imperative.

A crucial point in the human shield case, was the situational analysis which was
pivotal to public interest consideration. The analysis must have suggested decisively that
failing to attack the non-Muslim enemy, and by implication saving the innocent human
shields, would have resulted in the extermination of the entire Muslim community. As
noted above, al-Ghazaii did not examine whether the threat of defeat was based on

decisive or probable knowledge, which was also one of his rational tests. He quickly

$9Mu, 1:295.
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conceded that this was a debatable point, and therefore the jurists of Ifiq had produced
two views. Even if the threat was not viewed as being based on decisive knowledge,
knowing the level of probability to be closer to certainty was also acceptable to him as a
test. The actual threat had to be judged as not only affecting a limited number of people,
but many, and, therefore, it would become universal. Moreover, the epistemological value
of the indicant (decisive or probable) would take a secondary role. It appears that al-

Ghazili placed a higher value on universality in his three-point test of maslaha cases.

When there was a clash between two public interests (maslahatan) or two
intentions (magsudan) of the reVelation, one must choose the stronger intention and public
interest. Put another way, one should avoid the greater of two evils. In the case of killing
the human shield two intentions of the law clashed: the public interest to defeat the enemy
because of the grave threat they posed, on the one hand, and the consideration that life.)
was sacred and should not be taken without a just cause. The killing of the human shield
was not in itself a just cause. In the case of such a choice there was a need to give
preponderance to the universal (kulli) over the particular (juz7%).” Al-Ghazali’s
anonymous interlocutor disagreed with him on two scores. First, to avoid going to war
with the enemy in such dire circumstances were not in contravention of the intention of the
revelat.ion. Second, one could not just dismiss the particular (jué ') without sound textual
evidence (nass). In his reply al-Ghazali said that not to fight would lead to the
extermination of Islam, and by implication the continuance of the religion must be viewed
as an intention of the revelation. Devaluing the particular could be proved from more than

one textual source, he said.

Onfu, 1:313.
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Human Shield at a Fort

In a second case an opposing army makes an enemy fort impregnable by using an
individual Muslim as a human shield. The situation was such that no serious threat to the
safety and security of the Muslims at large emanated from the occupation of this fort. In
such a case, it would not be permissible to take the life of the human shield in order to
ov.errun the fort, said al-Ghazali. The reason for thi_s was that such an action would not
have passed the rational test. There was no “necessity” to conquer the fort, nor was there
any ‘decisive” assurance of victory, in his yiew. Although he did not address the test of
‘hrﬁversality,” it was self-evident that the conquest of the fort did not fulfill any of the

“essential” needs of the Muslim community.

» Emergency at Sea

Thg third case involved an emergency at sea, where an endangered ship had a few
persons on board. For some reason it was decided that one or some passengers had to be
thrown overboard in order to assure the safety of the rest. If this did not happen everyone
on board would be endangered. Would it be permissible to identify those person(s), even
if it meant drawing lots, and allow them to drown? While this case may have resemblances
with the human shield case, it remained different in one main aspect. It did not involve the
universal interests of the entire Muslim community, but only affected the fate of a few
persons at sea. The objective of saving a few did not warrant the sacrifice of one person

and therefore it was not permissible.”

Amputating a Gangrenous Hand
Did the terms of maslaha permit one to amputate a gangrenous hand in order to
save one’s life? There were precedents in law which permitted a limited amount of injury

to oneself if this brought benefit, such as phlebotomy and cupping. In an emergency, one

Mu, 1:296.
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was permitted to eat the flesh of one’s thigh if faced with the threat of starvation, which
could be viewed as analogous to amputating a gangrenous hand. But al-Ghazali argued,
to the contrary, that amputation itself could become the main reason for the subsequent
fatality, since there was no certainty of remedy in amputation, and hence the benefit was

not a decisive one.

Torturing a Suspect
Al-Ghazali was asked if he viewed torturing a person suspected of theft in order
recover the stolen property to be a matt'er of public interest.”> Al-Ghazali said that,
although the view of torturing a suspect was attributed to the Médfnan jurist Malik. b.
Anas, the ShafiTs did not accept it. His rejection was not because he did not see any
public interest being served, but because it conflicted with a competing interest, the duty
not to harm an innocent person. The danger of po:ssibly indemnifying the guilty was less

harmful than wrongfully torturing the innocent. On the basis of competing public interests,

al-Ghazili favoured the path causing least harm.

Executing a Repentant Heretic (Zindfq)

Al-Ghazali was asked if he agreed with the view that it was in the public interest to
execute one who had concealed his unbelief (zindiq), even though he had repented. The
execution of a repentant heretic conflicted with the statement by the Prophet, on whom be
peace: ‘I have been commanded to fight people until they say there is no other deity
except Allah.” In terms of this statement, the heretic could not be executed. Al-Ghazali
admitted that this case was open to juristic discretion (ijtih&a’)».93 One could agree to the
execution of a zindfq, he said, since the statement on the profession of faith addressed

Jews and Christians, since it indicated their conversion. A heretics on the other hand,

Mu, 1:297.
BMu, 1:298.



Chapter 7 214

would find dissimulation and concealment to be the very basis of their heresy. If one
favoured execution, then from the point of view of legal theory, it was a notion of maslaha
that entailed specifying (takhg'i_;) the generality of the prophetic statement, which would
then mean that only certain people would be protected by conversion and confession,
thereby excluding the application of the Prophet’s statement to heretics. Maslaha, in

terms of this illustration could then mean reverting to an interpretative method.

Al-Ghazali was pressed to explain his inconsistency in allowing the killing of
human shields under necessity, on the one hand, but disallowing the execution of a
repentant heretic. This was after he had established a rule that maslaha cannot contradict
a decisive textual authority (nass). He was also reminded of his strong disapproval of
Yahya b. Yahya al-Layt};i’s Jfarwa for going beyond the explicit textual authority. In the
case of the execution of the repentant heretic he clearly violated a decisive textual

authority. He conceded that his ruling fell within the realm of juristic discretion (mahall

al-ijtihad) in which a ruling to the contrary was not unlikely.>

Executing an Agitator

In the case of an agitator who engaged in public incitement to disorder, pillage,
loss of life and heresy, the doctrine of maslaha could not be used to justify the execution
of such a person, al-Ghazali said. If the crime did not fit the death penalty, he said, then
life imprisonment - not execution - should be the sentence. In his view, the public interest
in this case was not a ‘hecessary” one. Al-Ghazali stated that his view would remain the
same even if it was argued that the government was weak and unable to deter such
agitators, and that if they were imprisoned a new government would grant them amnesty.

These were imaginary scenarios, al-Ghazali said, for there was no assurance that the

*Mu, 1:302.
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regime would change and the prisoners would be released. Executing people on grounds

- of imagined public interest was not allowed.

Taxation

If taxation (kharaj) was considered to be among issues of public welfare, could it
be imposed?”® Al-Ghazali said that new funds could only be levied if the army did not
have sufficient funds to defend the vIslamic borders. If the security of the state was
threatened leading to social disorder as a result of a shortage of money, then a tax on the
wealthy which would satisfy the needs of the armed forces could be imposed. Al-Ghazali
here advocated an unregulated beneﬁt (maslaha mursala) since there waé no specific
established precedent for such a ruling. Faced with choosing between two evils - téxes or
social disorder, the purpose of the law was to avoid the worse of two evils.

7

Discretionary Punishment for Consumption of Wine

Al-Ghazali was asked if the stipulated penalty (hadd) for drinking wine was
prescribed, and if so, on what grounds of maslaha did the Companions of the Prophet
have increase the penalty to 80 lashes?”® If it was not prescribed, but was a discretionary
penalty (¢azir), then on what grounds did they find drinking to be analogous to slander to

implement that ruling for the consumption of intoxicants?

The correct position, he said, was that it was not a prescribed penalty. The penalty
for drinking during the Prophet’s time an arbitrary number of beatings with shoes and
garments. Later that sentence was approximated and settled at 40 lashes. After that, the

community felt the need to increase the number of lashes on the basis of public interest,

SMu, 1:303.
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given the fact that the ruler had the liberty of jurisdiction in discretionary penalties. This
liberty, said al-Ghazali, would support the claim that the rulers had been empowered by
consensus to be the guardians of public welfare.”” However, the rulers felt constrained by
the precedent penalty set by the Prophet on drinking and did not wish to transgress the
Prophetic ruling. Therefore, they felt more comfortable in issuing a punishment which was
in keeping with an explicit and decisive ruling, namely slandering. Consuming wine was
considered to share some features in its consequences with slandering, and therefore fell
within the presumption (mazanna) of slander. The reasoning underlying the analogy was
that the inebriated person became irratioﬁal, and that an irrational person was prone to
slander. Therefore 40 lashes, as a penalty, for slandering was adopted by analogy és the
prescribed punishment for drinking wine. The increase in the penalty from 40 to 80 lashes
took place on grounds of public interest.

From the reasoning ;pplied to the maslaha-ruling on wihe drinking, al-Ghazali
said, the law considered the presumption of something as being equivalent to the
materialisation of the thing itself. He cited several examples: sleeping was presumed to be
the equivalent of ritual impurity (hadath) of the minor kind, since one’s ablution had to be
redone; puberty was considered to be the same as attaining reason. Céuses such as
sleeping, and puberty, fell within the presumption of the materialisation of the actual acts .
of minor ritual impurity or mental maturity. Therefore, the ruling of increasing the penalty
for drinking from 40 lashes to 80 was not contrary to the textual evidence (nass), if one

followed the reasoning of presumption.

Mu, 1:306.
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Conclusion

In trying to get a picture of al-Ghazali’s jurist working in the public interest I
examined three aspects. Firstly, I explored and described al-Ghazali’s views on the
qualification of the master-jurist. Secondly, I explored the validity of juristic discretion.
Thirdly, I described at some length al-Ghazali’s notion of public interest (maslaha), its
types, conditions, and the tests he provided for the v;ﬂi.dity of maslaha. More importantly,

I examined some of the seminal cases of maslaha used by al-Ghazali.

.The pattern that emerges is that on the one hand al-Ghazali commits himself
unambiguously to an open juristic canon by liberalising the qualification of the master-
jurist (mujtahid). If there was a move to restrict and proscribe juristic discretion (ijtihdd)
in al-Ghazali’s day there was no evidence of it in al-Mustasfa. One indication that there
was no such move, was the /absence of any polemical and dialectical arguments in the
section on ijtihad when al-Ghazali proposed reducing the standard of qualification to
become a master-jurist. If there was opposition to #jtihad, then al-Ghazali would have
undoubtedly engaged his interlocutors. It is however, most likely that he viewed himself
as a master-jurist (mujtahid) albeit within the Shafi1 school, since he qualified in terms of
the criteria proposed. One can thus deduce that for al-Ghazali the openness of the juristic
canon was certainly a positive move. He surely must have been aware of the risks and

instability an open-ended legal system could pose, given the ideological and sectarian

competition of his time, yet he felt it necessary to advocate openness.

On the topic of maslaha where the juristic brilliance of any master-jurist is tested,
al-Ghazali’s views of juristic discretion were demonstrated by the restrictions he imposed
in response to the subjective nature of public interest debates. We see al-Ghazali’s jurist as
an objectivist trying to restrict maslaha to rigid tests by developing a hierarchy of needs.

Maslaha arrived at by juristic syllogism (giyas) and a suitable (munasib) analogy was his
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preferred choice. On the other hand, he also asserted that any ordinary deduction from the
three main sources of law - Qur’an, Sunna and consensus - was actually nothing other than
a deduction which gave effect to public interest considerations. His only caveat was that
public interest considerations should not conflict with an explicit and decisive rule of the
sharia. Overall, al-Ghazali implied that all the sources of law were intrinsically related to
the needs of maslaha. He found it too radical to explicitly declare maslaha as the fifth
source of law, but implicitly succeeded in saying so. Although he was not explicit about
the universality of public interest concerns in religious law, the difference between al-
Ghazali and the famous but controversial Hanbaﬁ jurist, al-Iﬁii who held that all laws

were subject to the criteria of public interest, can only be deemed marginal.

Even though some scholars believe that al-Ghazali treated maslaha with
reservation and rejected human utility,:I believe that I have demonstrated that his efforts
had far-reaching consequence/s.s'8 Al-GhaZali’s reasonably complex treatment of maslaha
opened the way for later scholars to amplify the doctrine. Al-Sh?l@ib—i for instance, reverted
to some of al-Ghazali’s views to further his study of maslaha, even though al-Sh'ét‘ib’i’s
treatment was much more elaborate. If it were not for the qualified approval of maslaha
by such leading lights of the Islamic intellectual tradition as al-Ghazali, al-Sh'ajcib;’s task of
expanding and elaborating on the role and function of maslaha in law would have been all

the more difficult.

Al-Ghazali demonstrated that the sources of legislation were connected to revealed
intentions (magqasid) of the law, which were in themselves rationally derived. The five
intentions or meta-principles of the law were identical to public welfare considerations.

This aspect of al-Ghazali’s legal theory which appeared to have confidence in rationality

*®Muhammad Khalid Masud, Islamic Legal Philosophy (Islamabad: Islamic Research Institute,
1977), 156.
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and human capacity was perhaps at variance with his theological determinism that the
good and detestable could only be determined by nomothetic discourse, and not by reason.
Reason, previously considered to be an aid to understanding fevelation, in the context of
maslaha, along with discretion, even had the capacity to determine the moral value of
unregulated forms of public interest, known as maslaha mursala. The debate on maslaha
highlights a tension underlying al-Ghazali’s legal philosophy. On the one hand he
‘acknowledges the capacity of human beings to discern utilities and benefits on those issues
where the law had not provided any clear guidelines. Elsewhere, I have shown that al-
Ghazali believed that reason had no capacify to make ontological judgements of good and
bad. Al-Ghazali thus tried to hold on to two ends: a form of moral rationalism, on the one

hand, and Ash‘arite determinism on the other.

When al-Ghazali connected the law to the service of five universal meta-principles,
there was clearly an admissio;l of human utility. One cannot avoid the observation that at
times al-Ghazali actually became crudely utilitarian and morally relativistic. This can be
viewed from his analysis and judgement of killing the hostages in case of the human shield.
His relativism does not stem from the instability of language, but also the inscription of
theology in the language of law. Therefore, he is consistent with the ‘incurable relativism”

to be found in Sunni theology, especially as a consequence of the rational moral

relativism.*”®

Clearly, the most important part of the discipline of legal theory deals with
language. Legal language constituted signs and not oracles, as it was sometimes wrongly
presumed. Probable indicants, said al-Ghazali, were signs (amarat) which have no volition
of their own but were constantly shifting given the location of the language-user. Al-

Ghazili as we know tried to stabilise language by inscribing on language certain

*Fazlur Rahman, Islamic Methodology in History, 162.
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theological assumptions. In the discussion of maslaha and ijtihad, it was the linguistic

component that was largely responsible for the semiotic openness of juristic debates.

Al-Ghazali here found himself on the horns of a dilemma between the openness of
juristic discretion and the method of arriving at public interest decisions which were

seemingly inclined to closure. At the same time the shifting linguistic signs make stable

and rigid interpretations difficult. Al-Ghazali thus had to navigate these ‘complex

contradictions in his legal theory.
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Conclusion

Despite being an influential figure of middle of Islam, al-Ghazali’s role as jurist and
theorist had been underplayed in the Muslim intellectual tradition. Well known for his
innovative contributions to theology, Sufism and philosophy, his equally valuable
contributions to Islamic jurisprudence and legal theory had gone unappreéiated for
centuries. This investigation suggests that one of the reasons why his role as a jurist had
remained uncelebrated for so long was because of his controversial intellectual style, his

pragmatic politics and his honest public self-appraisal in his autobiography. -

Al-Ghazali’s intellectual style was innovative and bold. This thesis has shown that
he transgressed the accepted boundaries of disciplines and conventions on numerous
occasions. For this, he earned the opprobrium of many of his contemporaries. What
caused more outrage than anything else was the fact that he accepted and integrated
elements of ‘foreign knowledge,” such as logic and dialectical fheology into his study of
legal theory. His autobiography bears testimony to the fact that he experimented with
mysticism and some of its practices which were considered to be eccentric and antinomian.
This unconventional profile was viewed as contrary to the conservative juristic
conventions, which demanded consistency, formality and stability. The Shafi‘i school, to
which al-Ghazili claimed allegiance, honoured him as one of their foremost intellectual
lights, but always in his capacity as the defender of the faith Hujjat al-Islam (Authority of
Islam), as a theologian - never as a jurist. Though reference is made to his juristic works,
little real credence is given to his seminal contributions in this field. His juristic writings
were neither mediocre nor pedestrian. If they had been so, the SHafi7 jurist, al-RafiT
would not have considered them worthy of commentary. Al-Rafi1 acknowledged al-
Ghazali as a critical link between al-ShafiT and later Shafite jurists. Ibn Rushd, despite his
repudiation of al-Ghazali’s critique of philosophers, admired his legal theory in ai-
Mustasfa and deemed it worthy of an abridgement as al-Dariiri fi Usul al-Figh (The

Regquisite in the Science of Principles).
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Al-Ghazali’s interventions in legal philosophy, as evident in al-Mustasfa,
demonstrated his ability to present legal theory as a meta-theory of an inter-disciplinary
nature. He also provided a lucid and rational structure for the discipline - applying to it the
framework of the four pivotal axes. In doing so, he attempted an integration of law,
language and theology into one seamless garment of legal theory. On their own, these
disciplines, especially theology and law, were the .subject of intense rivalry within legal

schools.

Al-Ghazali realised that legal theory, given the primacy of law in Muslim culture,
was the key-discipline and as such could not be allowed to be exposed to the vagaries of
controversy and tensions. He perceived the necessity for the resolution of disputes in
order to harmonise legal theory with his reforms and innovations in theology and
philosophy. In al-Mustasfa al-Ghazali espoused the role of a public reformer. It was his

legal theory designed to synchronise with his grand project of individual reform by means

of Sufism, and his renewed political-theology as an ideologue in the Saljiiq period.

He attempted a synthesis of the various Islamic disciplines. In doing so, he found
himself in the maelstrom of contending ideological conflicts. At the official level, he was a
Shafi/Ash’arite scholar recognised in the influential intellectual and political circles of his
time. But, after his conversion to Sufism, al-Ghazali underwent a philosophical shift and
became more bold and innovative. Some of his pronouncements, especially on Sufism
were viewed as subversive, as the criticisms of al-Mazari, al-Dhahabi, Ibn al-Jawzi and Ibn
Saléh suggested. These criticisms were not unfounded, for, if viewed from the
conservative position of the time, then the later al-Ghazali was undoubtedly subversive,
and demonstrated great creativity, courage and brilliance as a bficoleur. His general
approach to the Islamic disciplines, seeing himself as a synthesiser of various disciplines,
was too subversive for the intellectual mood of the sixth/twelfth century. Were it not for

his masterly contribution to Islamic mysticism in his Jhiya’ “Uliim al-Din and the refutation
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of some of the views of the philosophers in the Tahafut al-Falasifa, one could say,
without too much fear of contradiction, that al-Ghaz‘éﬁ may not have been immortalised in

the Islamic tradition.

My close reading of al-Mustasfa reveals that, as a bricoleur, he tried to integrate
the antinomies within the Islamic discourse. On.the one hand, he tried to retain the
traditional expression of religion and projected the supremacy and finality of the
nomothetic discourse of the revelation (khitab al-shar’). On the other hand, he found
himself compelled to employ ideas and methods which were considered to be outside the
Islamic tradition, such as logic, philosophy, and Sufism. For example, he was awareAthat
the rational and speculative discourses of kalam could provide stability to the first
premises of legal theory beyond contention. He recognised that language was the most
important component of legal theory. Here again he was caught "between the stable
pretensions of language set b;' metaphysical decree and the reality of changing language-
use. In his explication of the determinant (hukm), liability (taklif) and juristic ethics (tahsin
wa taqbih), al-Ghazili demonstrated that as commonplace as these notions may have been,
their conceptual framework rested on a particular understanding of Ianguége. Grasping
what constituted a determinant (hukm) relied on a unique understanding of inner speech
(kalam al-nafs). To understand liability (taklif) demanded a more conventional
understanding of language. Juristic ethics related to liability in turn required a complete
submission to the sovereignty of the nomothetic discourse (khi;&b al-shar’). The notion of
the hukm depended an epistemological framework that had the ability to shift from a
metaphysics of language (kalam al-nafs) to a nominal view of language (kalam al-lafz), in
one instance. Al-Ghazali accomplished this through a variety of rhetorical strategies,
employing linguistic tropes and metaphors that continuously masked the obvious

discontinuities and contradictions.
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In the application of law, he attempted to achieve a balance between fidelity to the
revealed text, by emphasising the proper use of the sources, on the one hand, whilst also
allowing a significant amount of subjectivity, relativity and human discretion, on the other.
This was evident in his implicit statement about the openness of the juristic canon, and the
omnipresence of public interest (maslaha) considerations in human transactions. I believe
that al-Ghazali’s implicit statements about the role -of public interest in law set the scene
for lafer jurists like al-’_I‘ﬁf; and al;Shé?‘ibf to elaborate and stress its crucial role in Islamic

law.

The tensions and antinomies spawned by al-Ghazali’s attempts at achieving a
synthesis of the disciplines had parallels in his own life. Questions on such taxing subjects
as certainty, the essence of religion, the conflict between religion and philosophy,
revelation and reason, power and ideology, conformity to authority and individual
discretion were some of the antinomies that recurred continuously. As an intellectual

reformer, al-Ghaz3li was caught up in the vortex of antinomies and contradictions, but was

determined to give stability and consistency to the intellectual edifice of Islam.

In his bid to stabilise both the edifice of the meta-theory of law, namely legal
theory, and the Islamic disciplines in general, al-Ghazali vacillated between binary and
polar opposites. His grand philosophical narrative for stability exhausted itself. Language
itself, and theology - another type of language - continuously undermined the pursuit of
stability, for narratives are actually forms of social interaction which involved making
moves in the language game, be it kalam, usil or falsafa. The self, here the Ghazalian
self, was the shifting intersection, a moving nodal point, which created the instability. The
pursuit of stability was not woven with a single thread, but contained as many threads as
there were social bonds. Participation in the pursuit of stability and the maneuvering
within language involved an agonistics. It involved a polemical and rhetorical athletics,

making moves with the imagination as in a game, discovering new rules and making up the
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game as al-Ghazali went along. Juxtapositioning, sleight of hand and multiple definition of
terms were some of the key features in these rhetorical moves. In one instance al-Ghazaii
wished to keep juristic discretion (ijtihad) alive but in its application he proposed a method

of control over such discretion.

Finally, it must be said that al-Ghazali was an intellectual who constantly searched
for the permanent and the stable in order to end doubt and uncertainty, but that ideal

proved to be as illusive as it was real.
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