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ABSTRACT 
 

The author questioned why state attorneys, prosecutors and magistrates/judges 

in South Africa rarely review the compensation concerns of sexual violence 

complainants and witnesses in criminal sentencing matters, and in quasi-criminal 

civil forfeiture proceedings, as is frequently done for other classes of 

complainants (namely, commercial crime complainants and victims of violent 

crime in general). A conclusion was reached, after conducting extensive research 

for this thesis, that offender and state compensation processes were sparingly 

utilized in cases of sexual violence, in part, due to institutional biases that 

resulted in discrimination.  The above finding was substantiated by way of 

twenty-seven (27) interviews with criminal justice role-players, eight (8) court file 

case studies and forty-seven (47) victim surveys.   
 

The above subject matter is important because failures by criminal justice state 

role-players to review the compensation concerns of sexual violence victims, on 

account of biases, causes real harm to these vulnerable complainants.  For 

example, research in this thesis confirmed that state and offender compensation 

can assist sexual violence complainants with their cultural obligations, court 

appearances and post-assault health expenses and to pre-empt compensation 

reviews on account of biases disrupts victims’ post assault recoveries.  Further, 

compensation can assist sexual violence complainants with security related 

expenses, including relocation costs, so as to avoid repeated victimization.  

Biases should therefore not obstruct compensation reviews that can ensure the 

safe movement of women out of abusive environments. Finally, the lack of 

compensation reviews in sexual violence prosecutions, on account of biases, 

offends important Constitutional precepts in relation to the security of persons 

and the right to equality and non-discrimination. 
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With regards to the biases held by criminal justice role-players, research in this 

thesis confirmed that many state attorneys, prosecutors and magistrates were 

not assisting complainants with their compensation concerns because they 

assumed that sexual violence victims did not want or need compensation, and 

that they did not have quantifiable losses. Research in this thesis rebutted these 

unfounded generalizations and the surveys confirmed that many victims would 

be greatly assisted if they received nominal amounts of compensation and they 

would welcome financial assistance from offenders or the state. Furthermore 

research in this thesis confirmed that victims have numerous quantifiable 

economic losses relating to their court appearances, and post assault care, and 

that prosecutors, state attorneys and the judiciary could easily assist victims of 

sexual violence with their compensatory concerns, within criminal sentencing 

dispositions, and forfeiture proceedings, as was frequently done in commercial 

crime matters.  
 

This thesis proposes three solutions to address role-players’ biases which are 

preventing the provision of compensation to victims of sexual violence within 

criminal and quasi criminal proceedings. 
 

First, it is proposed that prosecutorial and judicial education is required, to ensure 

that compensation is fully canvassed within criminal and quasi-criminal court 

proceedings. Furthermore, legal education could inform role-players on the 

heads of damages victims of sexual violence generally encounter and how to 

quantify these losses within compensatory criminal and quasi-criminal processes.  
 

Second, it is argued that when offenders are impecunious the Department of 

Social Development’s Social Relief of Distress Grant and court witness stipends 

should be widely distributed to economically vulnerable sexual violence victims, 

and prosecutors should assist complainant-witnesses with referral information 

and supporting letters. Currently, as research in this thesis confirmed, 

prosecutors rarely assist victims with these grant/stipend applications or make 

them aware of these important sources of financial assistance. 
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Third, it is proposed that prosecutors should thoroughly review indigenous 

customary compensation arrangements, when they are made aware of these 

arrangements when prosecuting cases, to ensure that the arrangements in fact 

benefit the complainant. Prosecutorial and judicial oversight is necessary to 

ensure victims are not coerced into customary patriarchal arrangements and that 

compensation is provided to victims rather than directed to male figure heads 

that often negotiate these settlements.  
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A NOTE ON PUBLISHED WORKS 
 

This thesis incorporates interview findings and quotes from an article published 

prior to the submission of this thesis. The article in question is: Bryant 

Greenbaum ‘An elaboration of the themes and contentions in Mmatshilo Motsei’s 

book The Kanga and the Kangaroo Court, Reflections on the Rape Trial of Jacob 

Zuma’ 21 (2008) 1 South African Journal of Criminal Justice 81 to 98. 
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-CHAPTER ONE- 
 

RESEARCH ARGUMENT, OVERVIEWS, 

EXCLUSIONS AND METHODLOGY  

 

1 Research argument 

 

The author sought to prove that South African victims of ‘sexual violence’ 1, who 

are mostly females 2, rarely have their compensatory concerns addressed by 

prosecutors, state attorneys, and judges 3, within criminal sentencing 

dispositions, and quasi-criminal civil forfeiture proceedings, partly due to gender 

biases that have been institutionalized within the judiciary and the National 

Prosecuting Authority (NPA) and this in turn results in unfair gender 

discrimination.  

 

It is important to clarify two matters regarding this overall argument.   

 

First, this thesis focuses on this one important impediment to compensation – 

namely biases. With this in mind, the United Nations Office on Drugs and Crime 

(UNODC), in Gender in the Criminal Justice System Assessment Tool, confirms 

that “a fair, effective and representative criminal justice system is one that is… 

gender-responsive and works to identify and address gender biases.” 4  The 

author agrees with this UNODC assessment along with the importance of 
                                                 
1 The Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007 (SOA) 
includes many crimes of a sexual nature and for the purposes of this thesis all of the enumerated 
offences in this Act constitute sexual violence. Furthermore, the World Health Organization in 
their World Report on Violence and Health (2002:149), defines ‘sexual violence’ as follows: ‘any 
sexual act, attempt to obtain in a sexual act, unwanted sexual comment or advances, or acts to 
traffic, or otherwise directed, against a person’s sexuality using coercion, by any person 
regardless of their relationship to the victim, in any setting, including but not limited to home and 
work.’   
2 Most sexual violence victims in South Africa are female. In this regard, Statistics South Africa’s 
Quantitative Research Findings on Rape in South Africa (2000:2), confirmed that ‘victims of rape 
tend to be younger women, aged 16-25 years.’ 
3 For the purposes of this thesis the term ‘judge(s)’ refers to both judge(s) and magistrate(s) 
unless specified otherwise. 
 
4 United Nations Office on Drugs and Crime (UNODC) (2010: 1). 
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reviewing biases as a stand-alone concern. This is so because biases affect not 

only the decision making patterns of individual prosecutors and judges, but in 

addition, biases also affect the decisions of institutional role-players, like the 

NPA, when they deal with policy formation, human and financial resource 

allocations and continuing legal education priorities.5  

  

Second, it is important to note, as confirmed by Joan Williams in Unbending 

Gender,  that “much discrimination, far from being intentional, is not even 

conscious [as] women are systematically disadvantaged by shared expectations 

built into established patterns of behavior that become institutionalized as simply 

the way things are done [and therefore] we need to shift from a model that 

depicts discrimination as caused by a bad actor, who needs to be removed, to an 

analysis of established patterns of behavior that operate to disadvantage women 

in subtle but systematic ways without any one person being at fault.” 6   With this 

in mind, the biased decision making “patterns” that are reviewed in this thesis are 

not based on blatant misogynistic notions but rather they stem from prejudicial 

misconceptions about sexual violence victims and their gendered post assault 

financial losses. Moreover, the biased decision making “patterns” reviewed in this 

thesis often occur in discretionary spheres (such as sentencing and forfeiture 

proceedings). With this in mind, by way of discretion, role-players often cite other 

priorities and considerations that must be attended to, when they make adverse 

gender decisions, when biases are partially involved. 

 

                                                 
5 UNODC (2010: 1 and 2) also confirm that gender biases “may promote discrimination, limit 
access to justice and prevent women’s full participation in the criminal justice system… [and] 
access to justice for women can be blocked for many reasons including: a lack of knowledge 
regarding legal rights and how to access the justice system; lack of financial resources; fear; 
corruption; language barriers; discriminatory practices of police and/or judicial personnel.” 
 
Also note that Albertyn and Goldblatt (2012:35-7) confirm that courts often must determine “when 
an impugned differentiation (or failure to differentiate) amounts to a violation of the equality right 
[in the Constitution]” and in doing so the courts must also “negotiate the boundaries of institutional 
competence.” 
 
6 Williams (2000:253). 
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Regarding the definitions that will be applied throughout this thesis, which are 

comprehensively reviewed in subsection 1.2, ‘gender bias’ is a process in which 

irrational stereotypes and unfounded prejudicial assumptions are relied upon by 

state role-players to justify preferential treatment for certain classes of victims (for 

example commercial crime victims as compared to sexual violence victims) or 

alternatively to justify the lack of prosecutorial and court based services available 

to female victims in the criminal justice system.7  

 

Furthermore, ‘gender discrimination’, an outcome of prejudicial biases, occurs 

when state role-players in the criminal justice system exacerbate the 

vulnerabilities 8  of sexual violence victims, who are mostly female, by not 

properly addressing gender differentiations.   

 

Moving on to the compensation processes that are reviewed in this thesis, firstly 

compensatory provisions in South Africa’s Criminal Procedure Act (CPA) 9 and 

Correctional Services Act (CSA) 10 are studied in relation to sentencing 

proceedings. Secondly, compensatory provisions in the Prevention of Organized 
                                                 
7 Williams  in Unbending Gender (2000:205-208) confirms that:  
 

“...treating women the same can leave women vulnerable…but treating differently 
can also leave them vulnerable as well… [therefore] feminist should recognize a 
small realm of “formal equality” where men and women should be treated the same, 
along with a much larger realm of “substantive equality” where man and women 
should be treated differently…[this is so because] treating women and  men the 
same will backfire unless [“masculine norms”] are first dismantled. Otherwise women 
will be further disadvantaged when they are treated the same as men in the face of 
norms that favor men because they are designed around men’s bodies or life 
patterns.” 

 
Note that a full review of the terms formal and substantive equality takes place in 
subsection 1.2. 
 
8 Albertyn and Goldblatt (2012: 35-43) confirms, while citing  Prinsloo v Van der Linde 1997 (6) 
BCLR 759 (CC) at paragraph 31, that “while discrimination itself contains a negative or pejorative 
connotation entailing some harm based on difference, unfair discrimination goes further in 
deepening or worsening existing disadvantage.”  
 
9 Act 51 of 1977 (CPA); see subsection 1.1 and 5.1 for a review of the compensatory sections in 
this Act. 
10 Act 111 of 1998 (CSA); see subsection 1.1 and 5.1 for a review of the compensatory sections 
in this Act. 
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Crime Act (POCA) 11  are reviewed in relation to civil forfeiture proceedings.  

Thirdly, this thesis reviews compensation derived from court supervised 

customary arrangements 12, as well as extra-judicial compensatory processes, 

namely court stipends and social grants for undue hardship. 13  Finally, the 

reader should be aware that this thesis does not review all prescribed 

compensatory processes that can be employed in criminal proceedings, such as 

those in the Child Justice Act (CJA) 14, which are symbolic in nature, and those in 

Section 300 of the CPA, which are for property losses only.  In this regard, 

comprehensive reasons why certain areas are excluded in this thesis are noted 

in subsection 1.3.   

 

The compensatory processes that have been chosen for review in this thesis are 

important to sexual violence complainants as they can provide victims with 

money to attend post assault medical and counseling services. 15  In addition, 

with regard to crime prevention benefits, studies also indicate that victim 

compensation can decrease attrition rates in criminal court matters as victims are 

better equipped to cooperate with prosecutors when compensation is provided to 

                                                 
11 Act 121 of 1998 (POCA); see subsection 1.1 and 5.2 for a review of the compensatory sections 
in this Act. 
12 See subsections 1.1 and 5.4, and Chapter 6, for a review of customary compensatory African 
traditions in relation to sexual violence matters. 
13

 A review of the Department of Social Developments’ Social Relief of Distress Grant (SRDG) 

and the Department of Justice and Constitutional Development’s (DOJCD) court witness stipends 
(CWS) takes place in subsections 1.1 and 5.3. 
 
14 Act 75 of 2008 (CJA) see subsection 1.3 for a complete listing of the compensatory sections in 
this Act. 
 
15

 Victims incur many types of financial losses, including direct and indirect economic losses. With 
regard to direct losses the following categories need to be addressed by victims, post assault: 
costs associated with attending court or medical treatment, lost wages, cost of emergency and 
non-emergency hospital visits and costs related to pregnancies. With regards to indirect costs, 
important matters that need to be addressed include educational/career deprivations and mental 
health concerns.  
 
Also see subsection 8.3 and Appendix 3 for an overview of the types of post assault economic 
losses noted by participants who completed a survey for this thesis, along with international 
literature confirming common post assault expenses for victims of sexual violence. 
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assist victims with their court related expenses (including childcare costs and 

transportation expenses).16  

 

Further, it is submitted that these compensatory criminal processes, alongside 

remedial emergency social grants, can reduce repeat victimization as many 

sexual violence complainants can remove themselves from abusive 

environments, or increase their security, with the assistance of state or offender 

compensation payments. 17  

 

With the above benefits in mind, this thesis is premised on the widely-held view 18  

that victim compensation is a desirable feature of a criminal justice system, 

particularly in the case of victims of sexual violence. 

 

To prove the thesis hypothesis regarding the existence of gender bias in the 

South African criminal justice system, in relation to the compensatory concerns of 

sexual violence victims, three (3) overarching conclusions were reached based 

on the research conducted.  These conclusions confirm that biases partly 

contributed to prosecutorial and judicial inaction and were discriminatory in effect.  

The conclusions cited below take into account that in social science research it is 

                                                 
16 As noted in a UN General Assembly report (2006:85), compensation and other forms of victim 
assistance can contribute to crime reporting. In this regard, it is noted that “programmes and 
strategies to empower women by raising their awareness about their rights and enhancing their 
capacity to claim such rights have been developed in many countries… [and] such programmes 
can also contribute to increased reporting of violence.”   
 
Also note the comments from Ms van der Walt, Magistrate Pretoria-North, in a South African Law 
Reform Commission (SALRC) Report (2004:161, paragraph 6.10): “their office has embarked on 
a strategy whereby sentence is suspended in terms of 297(1)(a) of the CPA on condition that the 
victim be compensated directly by the offender [and] ever since there has been a significant 
increase in the court attendance of witnesses.” 
 
17 With regards to repeat victimization, Freckelton (1998:196) confirms that “even if that sum [of 
compensation received by complainants] is of very modest dimensions [it] can make a real 
difference to victims/survivors [as] it can create the opportunity for a person to move cities [and] 
to buy materials to make their residence safer.”  
18 See for example the comments in United Nations, Commission of Human Rights (2006). 
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not necessary to prove a social condition with absolute certainty but rather to 

make reasonable assumptions about its existence.19 

 

The three (3) conclusions are as follows: 
 

 First, text based research (in Chapter Five)  and empirical investigations 

(in Chapter Seven and Eight) confirmed that although laws and policies 

were in place to assist victims of sexual violence with their compensatory 

concerns, in criminal and quasi-criminal proceedings, these laws were 

persistently overlooked by prosecutors, judges and state-attorneys on 

account of biases.  

 

Bias was suggested as a leading factor for this omission because 

interviews and case studies confirmed that state role-players did not assist 

victims of sexual violence, who are mostly female, because they 

incorrectly believed: that their financial losses were not quantifiable; that 

they generally did not want or need compensation; and that they were not 

placed at a severe gendered financial disadvantage in relation to attending 

court and post assault health services.  Victim surveys undertaken for this 

thesis rebutted these unfounded assumptions and confirmed: many sexual 

violence complainants were able to list quantifiable damages relating to 

both their court appearances, post-assault care and security/relocation 

expenses; some of these victims would accept compensation from 

offenders and the state; and modest amounts of compensation would be 

useful in addressing their unique gendered financial losses.   

 

                                                 
19 As noted by Mouton (2009:849, 862 and 864) ‘policy interventions are, however, typically 
complex organizational and institutional programmes that have ambitious multi-sectoral 
transformation agendas’ and therefore it is permissible to allow ‘the evaluator to make weak 
causal claims when evaluating complex social interventions’  so long as researchers allow for the 
‘application of multiple data collection methods’ and the utilization of ‘all possible data sources 
[because] the more we know about the case, the more we are able to understand the case within 
its context.’  



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

22 

 

Furthermore, research conducted for this thesis also confirmed that the 

conduct of state attorneys, prosecutors and judges, when they overlooked 

the compensatory concerns of victims, was also discriminatory for two 

reasons. 

 

First, discrimination was evident as state officials ignored the unique 

vulnerabilities of sexual violence victims by not ensuring positive 

measures were in place to address their unique post assault 

compensatory concerns. More specifically state officials did not actively 

canvass available compensation avenues for victims of sexual violence, 

nor did they ensure effective oversight mechanisms existed to monitor 

compensatory processes, due to biases and this in turn unnecessarily 

heightened the disadvantages that sexual violence victims’ face, post-

assault. This was so because compensation, if awarded, could have 

assisted these victims with their unique gendered financial barriers in 

relation to court attendances, post assault medical care and 

security/relocation expenses.   

 

Also note that discriminatory patterns were evident as other ‘classes’ of 

victims in South Africa were regularly provided with compensatory 

assistance (namely commercial crime victims and violent crime victims in 

general) in contrast to sexual violence victims who are predominately 

female. Again this favoritism occurred partly on account of the gender 

biases held by state officials who assumed that the gendered expenses of 

sexual violence victims were superfluous and vague, as compared to the 

expenses incurred by other classes of victims. Further, by improperly 

differentiating the entitlements afforded to various classes of victims they 

unnecessarily heightened the disadvantages that sexual violence victims’ 

face, post-assault. This was so because compensation, if awarded, could 

have assisted these victims with their gendered financial barriers in 
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relation to court attendances, post assault medical care and 

security/relocation expenses; 

 

 Second, interviews and case studies confirmed that South African 

prosecutors and judges rarely addressed discriminatory patriarchal 

customary compensation arrangements (which were often arranged by 

male representatives of the victims’ and offenders’ families) when these 

customary arrangements arose in sentencing proceedings. Furthermore 

research confirmed that criminal justice officials did not align customary 

compensation arrangements with CPA provisions that can provide for 

incarceration, or other criminal sanctions, when offenders either default on 

payment, or when offenders improperly direct customary compensation 

payments to patriarchal figures that negotiate these settlements rather 

than paying compensation directly to victims so they may attend to their 

own recoveries. Biases were partly to blame for these omissions as 

interviews with magistrates and prosecutors confirmed that they did not 

assist sexual violence victims as they assumed that customary financial 

agreements were outside of their jurisdictions even though these same 

agreements were often put forth as mitigating circumstances in which to 

substantially decrease offender sentences. Therefore, prosecutors and 

judges unnecessarily exacerbated victims’ vulnerabilities as difficult civil 

execution methods would have been necessary to enforce customary 

agreements, if and when offenders reneged on these agreements, and 

also state officials did not ensure victims directly benefited from these 

patriarchal customary financial agreements when it was clear that they 

were arranged by male gatekeepers;  
 

 Third, interviews and victim surveys confirmed that prosecutors rarely 

informed sexual violence victims of available state compensation sources 

(namely the Social Relief of Distress Grant (SRDG) and Court Witness 

Stipends (CWS)), when offenders did not provide compensation, despite 
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prosecutors’ awareness that many complainants/witnesses had 

burdensome economic losses that directly related to their gender, such as 

childcare, pregnancy and security costs. Biases were partly responsible 

for this omission as interviews with magistrates and judges confirmed that 

state role-players incorrectly assumed that government benefits would be 

abused by sexual violence victims by way of false claims and that victims 

of sexual violence did not have urgent post-assault economic losses, in 

relation to their court attendances and health and security concerns, that 

required government interventions. 

 

In addition to the above overarching conclusions about the existence of biases 

that lead to discriminatory outcomes this doctoral research also suggests that the 

failure of the state to ensure the existence of a meaningful compensation 

process/system for sexual violence complainants contravenes victims’ 

constitutional entitlements for two separate reasons: firstly in relation to equality 

and non-discrimination (as fully reviewed in subsection 1.2 and subsection 2.1); 

and secondly in relation to their rights to be free from violence, as compensation 

can assist in reducing secondary victimization by providing re-location and 

security upgrade money (this concern is canvassed in subsections 2.2 and 2.3).  

Furthermore, the Constitution mandates that international law be considered 

when interpreting the Bill of Rights (namely, section 39(1)(b) 20) and this thesis 

thus considers important international human rights conventions that specifically 

mention the compensatory rights of victims of violent crime.  Finally, international 

compensatory practices from the developing world are also reviewed to 

demonstrate that South Africa - like India and Tanzania - can also devise 

targeted compensatory processes to assist victims of sexual violence while 

ensuring these interventions do not place too heavy a burden on state 

prosecutorial resources or national treasuries. In this regard, the Indian province 

of Tamil Nadu has a functioning compensation scheme for victims of violent 

                                                 
20

 Constitution of the Republic of South Africa, 1996 (hereinafter referred to as the Constitution), 
subsection 39(1)(b). 
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crime, while Tanzania has mandatory compensatory sentencing laws for sexual 

violence victims. 

  

In conclusion, this thesis is novel and relevant as it confirms the various types of 

quantifiable special damages that victims of sexual violence incur, while also 

demonstrating how these losses can be easily addressed within criminal and 

quasi-criminal proceedings in South Africa. For example, research conducted in 

this thesis confirmed how quantification of damages, within criminal 

compensation proceedings, can be done in ad hoc manner and assets for 

execution can be located and attached by the police and prosecutors in flexible 

ways. Furthermore, this thesis contains subjective and participatory observations 

from sexual violence complainants in South Africa thus contextualizing their 

compensation needs and desires. In this regard, complainant surveys confirmed 

that victims of sexual violence require compensation: to fully engage with the 

formal criminal justice system; to attend to their post assault recoveries, security 

concerns and family commitments; and, to assist them with their cultural 

obligations. Lastly, the survey findings confirmed that many sexual violence 

complainants in South Africa are not able to access free government post-assault 

health services because of gender, race, and class barriers for which 

compensation could assist.  
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1.1 Overview of compensation processes in criminal proceedings 
 

This subsection will briefly review the four (4) compensatory processes that are 

reviewed in this thesis and also provide foundational theories for these 

compensatory methods.  By way of background, this thesis asserts that these 

four (4) processes are ignored by prosecutors, state attorneys and judges, partly 

on account of institutionally ingrained biases, as there are clear laws, judicial 

pronouncements and prosecutorial directives imploring state role players to 

assist sexual violence victims with their post assault financial losses within 

criminal and quasi criminal proceedings.  These laws and processes are 

reviewed in greater detail in Chapter Five and they are briefly outlined in this 

introductory subsection to delineate the boundaries of the overall research 

agenda. Furthermore subsection 1.3 outlines other compensatory methods that 

exist within the criminal justice system but that are not reviewed in this thesis, 

such as the compensatory provisions in the CJA and section 300 of the CPA. 
 

The first of the compensation processes that are reviewed in this thesis are 

contained in the CPA and CSA.  More specifically, CPA and CSA provisions 

allow for compensation within sentencing proceedings by way of suspended 

sentences and/or correctional supervision orders, with or without incarceration 

orders attached. Also when offenders do not comply with these orders they risk 

further penal sanctions thus providing an important incentive for compliance.  

 

The theory behind these compensatory processes is clearly summarized by SS 

Terblanche when he notes that compensation via CPA and CSA processes “is 

part and parcel of the punishment [of the convicted offender and] the idea is…. 

that the offender should [not] find it easy to pay compensation, since part of the 

purpose is to punish him.” 21  Also he confirms that CPA and CSA compensation 

must be aligned to the “purposes the sentencing officer wishes to achieve with 

the sentence [namely deterrence, prevention, rehabilitation and/or retribution].” 22   

                                                 
21 Terblanche (2007:363 to 365). 
22 Ibid. 
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Furthermore, he notes that “it is clear that the payment of compensation is a 

mitigating factor [in sentencing].” 23  This is so because compensation is relevant 

to one of the three elements that must be assessed when sentencing offenders, 

namely ensuring the interests of society are considered (while the other two 

matters that must be reviewed in every sentencing disposition are the nature of 

the crime and the circumstances of the offender). 24  With this in mind he notes 

that “the interests of society” can include “payment of compensation or other 

measures which could have the effect of restoring peace and tranquility to 

society.” 25 

 

The second compensatory process reviewed in this thesis involves the use of 

POCA provisions. Using POCA, victims of sexual violence can assert an interest 

in the instrumentalities of crime, preserved or forfeited by the State and in this 

regard case law confirms that instrumentalities can include houses and cars, or 

other real property, which are used by an alleged offender when he or she 

commits sexual violence. More specifically, POCA allows third party victims to 

assert an interest in preserved/forfeited property on the basis of a proposed or 

issued delictual claim, in relation to alleged sexual abuse that occurred in 

cars/homes, and there-after request the court to compensate victims from 

proceeds derived from the sequestered property in question. It is important to 

note that civil forfeiture is not dependent on securing an ancillary criminal 

conviction and therefore suspected perpetrators are deemed to be alleged 

offenders only.  The theory behind this compensatory process is clearly 

summarized by Binns-Ward J. when he notes in NDPP v Van der Merwe 2011 

(2) SACR 188, that third parties can be assisted with compensation, via 

properties that have been forfeited to the state, so as to facilitate “exclusionary 

relief” 26 should they have a bona fide legal interests in the said property.  In this 

regard, a victim’s legal interest in a forfeited property, as noted by Binns-Ward J., 

                                                 
23 Terblanche (2007:363). 
24 Ibid. 
25 Terblanche (2007:154). 
26 NDPP v Van der Merwe 2011 (2) SACR 188 at 195 paragraph 9. 
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can be “wide enough to render the making of a forfeiture order nugatory” as all 

monies derived from forfeited instrumentalities can go to third party victims, if 

their legal interests demand this, while the state receives nothing. 27 This can 

occur as POCA provides that third party legal interests must supersede the 

state’s interest as “forfeiture in terms of Chapter Six of the Act, while it inevitably 

bears with it a measure of penal effect, is primarily intended to achieve [the] 

socially remedial objectives [of preventing crime by removing instruments that 

facilitate illegal activity and compensating victims].” 28  With this in mind, if penal 

objectives were paramount in civil forfeiture processes, which again is not the 

case, then instrumentalities would accrue solely to the state, as fines and other 

financial penalties currently do, irrespective of third party interests. With this in 

mind, it must also be noted that the non-penal nature of forfeiture is important 

because it ensures that POCA does not offend constitutional provisions 

regarding the unfair depravation of alleged offenders’ property, as these 

deprivations can be justified on account of the important social remedial 

objectives being pursued [namely, preventing crime by removing instruments that 

facilitate illegal activity and compensating victims].  
  

The third compensatory process reviewed in this thesis involves the use of 

government stipends and grants. In this regard, victims of sexual violence can 

request prosecutorial assistance with their applications for government benefits, 

namely the Social Relief of Distress Grant (SRDG), and court witness stipends 

(CWS). The theory behind the SRDG and CWS can be partly gleaned from Mia 

Swart’s comments when she notes that “social assistance aims at ensuring that 

those who are poor at least gain access to minimum income to satisfy their basic 

needs.” 29  With Swart’s comment in mind, it can be said that when offenders 

cannot provide compensation victims must necessarily turn to government for 

subsidies to attend to numerous post assault expenses which can be said to be 

                                                 
27 NDPP v Van der Merwe 2011 (2) SACR 188 at 199 paragraph 15. 
28 NDPP v Van der Merwe 2011 (2) SACR 188 at 194 paragraph 7. 
29 Swart (2012: 56D-4). 
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“basic” and fundamental as victim/witnesses incur costs in relation to health care, 

security arrangements and court attendance. 

 

Also it is important to note that the SRDG and the CWS can serve a criminal 

justice imperative as well, namely the facilitation of witness and complainant 

cooperation in criminal proceedings. More specifically, prosecutorial facilitation of 

the SRDG and CWS can be premised on a utilitarian foundation which stresses 

connections between the provision of compensation and the reporting of crime 

and witness cooperation at trials, which thus ensures public safety. 30  This is so 

because witnesses will be inclined to cooperate with prosecutors if they know 

they will help facilitate the SRDG/CWS government benefits. 
 

The fourth compensation process reviewed in this thesis involves indigenous 

customary compensation agreements, for sexual delicts, or post-assault 

cleansing rituals.  More specifically, prosecutors, in prima facie cases, can 

                                                 
30 Existing state funded victim compensation schemes in Europe and North America are premised 
to a large degree on a societal utilitarian theory, as compensation can be used as an inducement 
to victims to cooperate with the criminal justice system. Governments often conceal this utilitarian 
influence for political purposes as they prefer to be seen as generous social welfare benefactors 
to vulnerable victims. Katharina Buck (2005: 176) notes, when examining European government 
compensation schemes for victims of violent crime, that: 

Compensation schemes do not officially connect themselves more closely 
to criminal law and criminal justice. Nevertheless, the link to criminal law 
and criminal justice reasoning should not be neglected. For instance, both 
the British and the German schemes require the victim to report the 
incident and to co-operate with the judicial authorities. In giving crime 
victims the prospect that the state will compensation them, they are 
‘motivated’ to play their role as witness and source of information in 
accordance with the needs of the criminal justice system. These last 
observations indicate that criminal justice reasoning influences state 
compensation provisions much more than generally admitted. 

Julie Goldscheid (2004: 216-17), echoes Buck’s analysis, from an American perspective, when 
she confirms that: 

The [United States] congressional findings accompanying the final version 
of VOCA [Victims of Crime Act of 1984] reflect[ed] Congress’s concern that 
public respect for the law would be diminished if steps were not taken to 
help victims. The findings also highlighted Congress’s hope that the 
compensation program would advance the criminal justice system’s need 
for victim cooperation. VOCA’s requirement that compensation recipients 
must report the crime to the police and cooperate in the prosecution 
concretizes this theory in a very practical way. 
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provide formal or informal assistance to complainants when customary 

compensation negotiations take place alongside criminal prosecutions and 

judges can include customary agreements in suspended sentences and 

correctional supervision orders thus applying a powerful compliance incentive as 

defaults in payments can result in further penal sanctions. The theory behind this 

customary compensatory process is fully reviewed in Chapter Six, and this type 

of relief is based on the empowerment of female victims by way of court 

supervised processes that ensure negative patriarchal influences, which often 

accompany cultural negotiations, are negated. Furthermore, this type of 

compensation assists victims with their various post assault expenses (as noted 

in the victim surveys in Chapter Eight and in the case study in subsection 7.2.3) 

while also ensuring that victims’ substantive equality rights are respected. 
 

In concluding this brief overview of the compensatory processes one clarification 

is required. The term ‘compensation’ is used to reference both offender sourced 

compensation orders and state financial assistance. This is consistent with 

domestic and international law and practice. In this regard, the term 

‘compensation’ is used in South African sentencing legislation 31 and in the 

Department of Justice and Constitutional Development’s (DOJCD) Service 

Charter for Victims of Crime in South Africa 32 to reference offender based 

compensation. Also it is important to note that offender and state financial 

assistance to victims of crime is commonly referred to as ‘compensation’ in 

international instruments as well. 33 

 

 

                                                 
31 See subsection 5.1 for South African prescriptions where the term ‘compensation’ is employed 
in relation to offender sourced reparations. 
32 The DOJCD’s Service Charter for Victims of Crime in South Africa (2005: 3 and 4) wherein the 
term ‘compensation’ is employed in relation to offender sourced reparations. 
33 See subsection 3.1 wherein the term ‘compensation’ is employed in the UN Declaration of 
Basic Principles for Victims of Crime and Abuse of Power in relation to offender sourced 
reparations and state reparations. The terms restitution and reparations are used in international 
law in addition to compensation.  
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1.2 Overview of bias/discrimination and related concepts 
 

This subsection will first review definitions and concepts that guide this thesis’s 

discussions on gender biases and unfair gender discrimination. These definitions 

and concepts help frame this thesis’s hypothesis which suggests that gender 

bias, amongst other factors, is preventing the provision of compensation to 

victims of sexual violence in criminal sentencing dispositions, and in quasi-

criminal civil forfeiture proceedings, thus leading to a discriminatory outcome. 

Following this review of definitions and concepts this subsection will explain how 

biases can become institutionalized within the structures and culture of the 

judiciary and the NPA, and why an approach based on substantive equality is 

required to deal with this institutional problem. Also note that the terms ‘gender’ 

and ‘sex’ have the same meaning in this thesis. 34 
 

With regard to the definitions of ‘gender bias’ and ‘gender discrimination’ that will 

be employed throughout this thesis it is important to first note that they are 

closely aligned to constitutional provisions and constitutional jurisprudence 

relating to equality and non-discrimination. More specifically, subsection 9(1) of 

the Constitution confirms that every person ‘is equal before the law and has the 

right to equal protection and benefit of the law.’ 35 In addition, subsections 9(3) 

and (5) of the Constitution provides that “direct or indirect discrimination” by the 

state, on the prohibited ground of “gender”, is presumed to be unfair. 36  Finally 

section 9(2) requires the state to positively promote equality.37   

 

                                                 
34 Albertyn and Goldblatt (2012: 35-55) confirm that “the Constitutional Court tends to use sex 
and gender interchangeable.” In this regard, Albertyn and Goldblatt note that “sex is generally 
taken to mean the biological differences between men and women, while gender is the term used 
to describe the socially and culturally constructed differences between men and women.” The 
interchangeable use of these terms is also the practice in this thesis. 
 
35 Constitution, subsection 9(1). 
36 Constitution, subsections 9(3) and (5). 
37 Constitution, subsection 9(2). 
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Furthermore, regarding the jurisprudence of the Constitutional Court, Albertyn 

and Goldblatt in Constitutional Law of South Africa, confirm that unfair 

discrimination results from differentiations that “deepen[s] or worsen[s] existing 

disadvantage” 38  and that unfair discrimination “can arise where there is an 

offending act or where there is a failure to act.” 39  Also, Albertyn and Goldblatt 

confirm that direct discrimination “occurs where a provision specifically 

differentiates on the basis of a listed or unlisted ground [such as gender]’  40 while 

indirect discrimination occurs where “differentiation appears to be neutral and 

hence benign but has the effect of discriminating on a prohibited ground [such as 

gender].” 41 

 

With the above constitutional imperatives in mind the below definitions of ‘gender 

bias’ and ‘gender discrimination’ will be employed in this thesis.  

 

‘Gender bias’ is a process in which irrational stereotypes and unfounded 

prejudicial assumptions are used by state officials and state institutions to justify 

either preferential treatment for certain classes of victims (for example 

commercial crime victims as compared to sexual violence victims), or 

alternatively, to justify the lack of prosecutorial and court services available to 

female victims in the criminal justice system. 42   

 

                                                 
38 Albertyn and Goldblatt (2012:35-43) citing Prinsloo v Van der Linde 1997 (6) BCLR 759 (CC) at 
para31.  
39

 Albertyn and Goldblatt (2012: 35-45). 
40

 Albertyn and Goldblatt (2012: 35-47). 
41Ibid. 
 
42 An example of bias in the criminal justice system can clearly be seen in the case of S v 
Mabena 2012 (2) SACR 287, at 291 to 292, where an appellant court reversed the sentence 
given to a sexual violence offender on account of stereotypical justifications of the trial judge. In 
this regard the court noted: 
 

“...It was tragic that the complainant herself should have thought that she was to blame 
for what happened and that her clothing choice had precipitated the outrage 
perpetrated upon her, but it is even more unfortunate this understandable but false 
perception on the part of the complainant should have been supported by a court of 
law, one of whose functions was to administer retributive justice for the crime 
committed against her.” 
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‘Gender discrimination’ - which is an outcome of biased decisions – is the 

unnecessary aggravation of female vulnerabilities, by state role-players (who can 

be either individuals or institutions 43), when they improperly address gender 

differentiations in the criminal justice system.  

 

It is important to clarify that discrimination can occur when, due to biases, there is 

favoritism of one class of victims over another class of victims, or alternatively 

when there is a reluctance to change current practice or to initiate gender 

positive measures, that could assist victims of sexual violence with their 

vulnerabilities and disadvantages. With this in mind, an important conceptual 

underpinning of the above definition of gender discrimination is the notion that in 

some situations equality can require the same treatment, and equal application of 

practices and laws, to ensure the vulnerabilities of disadvantaged groups are not 

heightened, while in other situations different practices and laws are necessary to 

ensure the vulnerabilities of historically disadvantaged groups are properly dealt 

with.44 

 

                                                 
43 Institutions that have oversight powers in the criminal justice system include the following:  

 In the case of prosecutors, as noted by Redpath (2012:71), “ultimate authority lies with 
the National Director of Public Prosecutions (NDPP), who with the Minister [of Justice 
and Constitutional Development] sets policy directives which must be observed in the 
prosecution process”; 

 In the case of state attorneys involved in civil forfeiture matters, these role-players must 
take instructions from the National Prosecuting Authority (NPA) so the NDPP is ultimately 
responsible for policy setting and implementation; 

 And finally in the case of magistrates and judges as noted in DOJCD (2012:22), 
overseers include the Judicial Service Commission, the Magistrates Commission and the 
Office of the Chief Justice, who all can advise government on any matter relating to the 
administration/efficiency of justice. 

 
44 Note again the comments of Williams  in Unbending Gender (2000:205-208) regarding this 
important distinction which she characterizes as the “special treatment/equal treatment debate”:  
 

“...treating women the same can leave women vulnerable…but treating differently can 
also leave them vulnerable as well… [therefore] feminist should recognize a small realm 
of “formal equality” where men and women should be treated the same, along with a 
much larger realm of “substantive equality” where man and women should be treated 
differently…[this is so because] treating women and  men the same will backfire unless 
[“masculine norms”] are first dismantled. Otherwise women will be further 
disadvantaged when they are treated the same as men in the face of norms that favor 
men because they are designed around men’s bodies or life patterns.” 
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Also note that the above definition of ‘gender discrimination’ acknowledges that 

victims of sexual violence, who are mostly female, face unique gendered 

obstacles in pursuing post-assault justice and health care and it is therefore 

discriminatory to not assist them in this regard (these unique obstacles are 

discussed below). With this in mind, it can be said that the criminal justice system 

as a whole must be more attentive to these victims’ needs so their gendered 

vulnerabilities are not irrationally exacerbated by biases (as this would indirectly 

lead to discrimination).  Applying this logic to this thesis, it is asserted that 

prosecutors, state attorneys and judges (and their institutional managers) should 

be more attentive to the financial predicaments of complaints/witnesses in sexual 

violence cases, by ensuring compensation reviews are not left in abeyance on 

account of biased decision making, as this unnecessarily heightens their 

vulnerabilities and disadvantages. With this in mind, victim surveys in Chapter 

Eight confirmed that compensation could assist sexual violence victims with 

costs associated with attending court and looking after their post assault health 

concerns and security arrangements.  Also, survey results indicated that many 

victims did not avail themselves of free psycho-medical services, nor did they 

fully and meaningfully engage the criminal justice system, on account of 

economic barriers that are discriminatory in effect (such as childcare, transport 

and telephone costs). 
 

Once again, an important component of the definition of ‘gender discrimination’ 

put forth in this subsection is that unfair gender differentiations, which are based 

on biased assumptions, unnecessarily heighten and worsen the existing 

vulnerabilities of women when they interact with the criminal justice system. This 

delineation is widely recognized internationally and the United Nations Entity for 

Gender Equality and the Empowerment of Women (also known as UN Women) 

in their ground-breaking report In Pursuit of Justice; 2011-1012 Progress of the 

Worlds Women 45  confirms the various vulnerabilities that female victims of 

violence face when interacting with criminal justice systems around the world, 

                                                 
45 The United Nations Entity for Gender Equality and the Empowerment of Women (2012) 
(hereinafter referred to as UN Women). 
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and the discriminatory outcomes that arise when these vulnerabilities are not 

properly addressed.  

 

In this regard, UN Women confirm that: “while capacity gaps affect all justice 

service users, gender discrimination means that women typically have less time 

and money and lower levels of education, exacerbating the challenges [of 

capacity constraints]”; women who engage with the criminal justice system are 

involved in a “chain [that] also interacts with a broader range of public services, 

such as of health care, social services and shelters for women, as well as 

government institutions that are responsible for implementing laws at the local 

level”; and women who engage the criminal justice system [often] rely on the 

“male relatives for assistance and resources... as [often] women are unable to 

approach justice systems without the assistance of a male relative.” 46   
 

Furthermore, UN Women confirm that “sexual violence is the only crime for which 

the victim is sometimes more stigmatized than the perpetrator, with women who 

report such crimes being shunned by their families and communities.” 47  

Stigmatization is also heightened by the victims’ engagement with the formal 

criminal justice system itself. In this regard, women must face the following 

demeaning processes: forensics that require invasive digital penetration and 

swaps of the victims’ vagina and anus immediately after reporting an intimate 

sexual violation 48 ; repeated questions from state role-players and courts about 

                                                 
46 UN Women (2012:52). Note that the enumerated concerns are also present in South Africa as 
confirmed in Chapter 6, subsection 7.1.2 and 7.2.3 regarding male gatekeepers. Regarding the 
socio-economic position of women Statistics South Africa (2010:ii) confirms that “poverty patterns 
continue to be gendered, and female headed households are more likely to have lower incomes, 
to be dependent on social grants and less likely to have employed members [and] women and 
female headed households are predominately responsible for the care of children.”. Finally, 
women in South Africa are reliant on municipal and provincial levels of government for social 
grant provision, and court stipends, as outlined in subsection 5.3. 
 
47 UN Women (2012:52 and 53). 
 
48 Rape Crisis Cape Town Trust (2005:11) confirms that ‘the [forensic] examination is sometimes 
embarrassing and uncomfortable’ and ‘you will be asked to lie down on an examination table and 
the doctor [who is often male] will do an examination of your entire body including your vagina 
and anus.’ Rape Crisis also confirms that ‘your pubic hair may be combed for evidence of the 
rapist's hair, which will be proof of what happened.’ 
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their intimate sexual abuse and their prior sexual history 49; and inquiries about 

their personal health status in relation to HIV, STDs. 

  

Finally, in South Africa’s ten year country report on CEDAW it was confirmed that 

““women often receive very poor quality medical care after sexual assault, with 

structural inadequacies, such as not having a private room with walls and a door 

where examinations can be conducted, the need for standardized clinical 

management guidelines for sexual assault service delivery, long waiting times, 

incomplete kits health providers inadequately trained to use the kits and 

inadequate inter-sectoral collaboration being pointed out as ongoing challenges.” 

50 

 

Having established the broad nature of the definitions in this thesis – and the fact 

that  ‘gender discrimination’ can occur when biases heighten the vulnerabilities of 

women by way of favoritism or by lack of positive assistance -  this subsection 

will now review the institutional character of the definitions put forth. This is 

important as this thesis suggest that there is widespread non-compliance with 

NPA policy instructions to prosecutors and judicial precedent in relation to the 

                                                                                                                                                 
Also note Doe (2004:304) a Canadian rape survivor, who confirms her treatment in the Canadian 
criminal justice system which can mirror the experience of South African victims: 
  

‘a doctor, usually male, [during post assault forensics examinations] gives you an 
internal to verify penetration and to capture any rape sperm. There is usually a good 
chance of this as no one has allowed you to pee. You stand on a sheet in the 
middle of a room. Hairs are removed from your scalp and plucked from your public 
area. Skin cells are scraped from your shin. Blood is taken from your arm. Saliva 
from your mouth. They give you massive doses of antibiotics and morning after pills 
that make you ill. Everything is put into a little box and put away, and you never see 
it again.... anyone would agree that the tests are invasive and intrusive. I can testify 
that they are experienced by women involved as a second assault.’ 
 

49 Doe (2004: 43) confirms that she was forced to repeatedly review the intimate details of her 
rape in police interviews and police investigation processes, such that she posed the following 
questions to her readers: ‘I'll never understand why cops don't tape-record their interrogations of 
women who've been raped’ and ‘how many times do they have to hear all this stuff?’  
 
50 Office of the Presidency (2008:158). 
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employment of compensatory provisions in sexual violence cases, 51  and this 

problem has become institutionalized partly on account of widely held biases that 

result in discriminatory outcomes.  These biases were ascertained in this thesis 

by way of interviews, surveys and case studies and these sources uncovered 

gross misconceptions about victims of sexual violence in general and their 

gendered losses in particular. For example, compensation was not canvassed by 

prosecutors, judges and state attorneys in part because these decision-makers in 

the criminal justice system believed that the victims of sexual violence, who are 

mostly females: did not have quantifiable financial losses; they did not want or 

need compensation; and they were not placed at a severe gendered financial 

disadvantage in relation to attending court and health services. As this 

dissertation demonstrates, these widely held unfounded suppositions were false 

and therefore the decisions by prosecutors, judges and state-attorneys to forego 

compensation reviews in sexual violence cases can be said to be partly caused 

by institutional culture that condoned biases and this in turn resulted in 

discriminatory outcomes.  
 

                                                 
51 Empirical evidence in this thesis (namely interviews in Chapter Seven and surveys in Chapter 
Eight) confirm compensation is rarely ordered in sexual violence cases despite the below NPA 
policy positions and court jurisprudence.  
 
With regards to NPA policy see NPA (2011), Directives issued in terms of section 66(2)(a) and (c) 
of the Criminal Law (Sexual Offences and related matters) Amendment Act 2007 (Act 32 of 2007) 
Part M, section 7, which confirms prosecutors should canvass the compensatory concerns of 
victims in sentencing proceedings “wherever possible”.  
 
Also note, the NPA’s Code of Conduct for Members of the National Prosecuting Authority Under 
Section 22(6) of the National Prosecuting Authority Act 32 of 1998 (2010) where at Part D (Role 
in Administration of Justice), Paragraph 2(c) it is confirmed that “prosecutors should…consider 
the views, legitimate interests and possible concerns of victims and witnesses when their 
personal interests are, or might be, affected, and endeavor to ensure that victims and witnesses 
are informed of their rights, especially with reference to the possibility, if any, of victim 
compensation...” 
 
With regards to South African jurisprudence, Terblanche (2007:362) confirms that “out courts up 
to the highest level have strongly urged sentencing courts to make use of compensation [in 
sentencing proceedings].” Also note Du Toit et al. (2011:28-46) confirm that “it is the duty of the 
court during sentencing to consider the compensatory fine or suspension of the sentence on 
condition that compensation takes place.” 
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Unfortunately there is a lack of consensus in academic literature, case law and 

Constitutional Court jurisprudence on exactly how to define or treat discrimination 

that has become institutionalized as there are many ambiguities when trying to 

address this problem, both within a criminal justice context and outside this 

context. For example Albertyn and Goldblatt cite inconsistencies in South African 

Constitutional Court equality jurisprudence which confirm that “while some of the 

Court’s decisions have taken account of the context of women’s lives and the 

multiple burdens that arise in South Africa’s patriarchal society...  gender equality 

is not always understood or applied adequately by all of the judges on the Court 

[and] gender issues seem to test many ideas around prejudice and stereotyping 

that seem less complex when seen through the prism of race.” 52 Furthermore 

Albertyn and Goldblatt confirm that “systemic [gender] inequality... [occurs when] 

inequality is... built into the fabric of our society, not just through laws and rules 

but through deeply entrenched social practices and attitudes.” 53   
 

It would seem therefore that difficulties arise when legislatures, executives or 

courts try to address gender discrimination within institutions (such as the 

criminal justice system) as unconscious patriarchal hierarchies 54 from wider 

society become embedded within organizational structures and practices and 

thus institutional culture must be changed as opposed to merely amending laws. 

For example the DOJCD after many years of consultations and legal drafting 

                                                 
52 Albertyn and Goldblatt (2012:35-60 to 35-61). Also note that Albertyn and Goldblatt (2012:35-
82) confirm that “the Constitutional Court has repeatedly protected the rights of marginal groups... 
[but] notable exceptions…concerned claims on the ground of indirect gender discrimination 
[namely, Jordan & Others v S 2002 (6) SA 642 (CC); Harksen v Lane NO 1997 (4) SA 1 (CC); 
Volks v Robinson NO 2005 (5) BCLR446 (CC)]. 
 
53 Albertyn and Goldblatt (2012:35-77). 
 
54 Patriarchal hierarchies are supported by market driven assumptions in society, which are 
internalized in institutions, which presume men’s domestic and employment contributions have 
more intrinsic value than women’s domestic and employment contributions. In this regard, 
Williams (2000:15, 55, and 276) notes some of the problems that arise when these market 
assumptions are in force: first, “labor literature often minimizes the impact of women’s family work 
on their market work” and second “gender hierarch[ies] often happens without any bad actor in 
the picture [as] these roles result from the current structure of work rather than from the 
systematic abuse of male power.” 
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incorrectly described the ambit of CPA compensatory provisions in the Victims’ 

Charter, to the detriment of sexual violence victims, by stating that property 

losses could only be dealt with in sentencing proceedings and not medical, 

counseling, pregnancy, childcare, security upgrades and other gendered financial 

concerns.55  More specifically, the DOJCD asserted  in the Victims’ Charter that 

vulnerable victims of violent crime (including sexual crime) can only pursue 

compensation for loss or damage to property within criminal proceedings despite 

ample case law and legislation (as reviewed in Chapter Five) stating that a full 

range of pecuniary and non-pecuniary losses 56 may be requested through 

suspended sentences and composite sentences, which can combine 

imprisonment terms with correctional supervision compensation orders. 

 

The above example of institutional gender bias, when victims’ compensatory 

entitlements in the Victims’ Charter were haphazardly set out, is once again 

consistent with Joan Williams views of gender discrimination in Unbending 

Gender. In this regard Williams confirms that “much discrimination, far from being 

intentional, is not even conscious [as] women are systematically disadvantaged 

by shared expectations built into established patterns of behavior that become 

institutionalized as simply the way things are done [and therefore] we need to 

                                                 
55 The DOJCD’s Service Charter for Victims of Crime in South Africa (2004: 3) defines 
“compensation” as “an amount of money that a criminal court awards the victim who has suffered 
loss or damage to property, including money, as a result of a criminal at or omission by the 
person convicted of committing the crime.”  This definition is misleading as it excludes non-
property compensation avenues reviewed in Chapter Five. By way of background also note that 
the 'Victim's Charter' is the most important governmental decree on victims' rights to be issued in 
the post-apartheid era and this document will serve to guide victims through the legal system by 
informing them of their legal and constitutional rights.  
 
56 See Chapter Five for a review of the CPA compensatory sections and note the various 
compensation types provided for in the court case studies in Chapter Seven. 
 
Also note the below case law: 
- S v Tshondeni 1971 4 SA 79 (T) and S v Magkise 1973 2 SA 493 (O) where the courts ordered 
pain and suffering compensation awards as part of suspended sentences for the crime of assault 
with intent to do grievous bodily harm;  
-S v Kotze 1986 4 SA 241 (C) where a compensation payment was ordered as part of suspended 
sentence for contumelia, embarrassment and pain and suffering as it related to an assault against 
a pregnant woman and her husband.  
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shift from a model that depicts discrimination as caused by a bad actor, who 

needs to be removed, to an analysis of established patterns of behavior that 

operate to disadvantage women in subtle but systematic ways without any one 

person being at fault.” 57 Williams also confirms that the above approach 

“highlights the importance of what social scientists call the interactional model of 

gender which stresses that gender is heterogeneously produced in a variety of 

social sites including… courtrooms.” 58 Finally, Williams confirms that 

discrimination is especially difficult to address in the criminal justice system 

because there are many layers or levels of reasoning involved. 59  

 

In addition to the above noted problems surrounding the institutionalization of 

male-dominated expectations/norms by way of conscious and unconscious 

practices (such as biased decision making) to make this problem even more 

complex Dirk van Zyl Smit, in Constitutional Law of South Africa, points out that 

“difficult questions are raised by the claim that inequalities in sentencing are a 

function of systemic or structural bias [and] such structural biases complicate 

legislative interventions.” 60  When looking at the empirical evidence canvassed 

                                                 
57 Williams (2000:253). 
58 Williams (2000:254). 
 
59

 Williams (2000:216 to 217) notes the difficulties in dismantling patriarchal barriers and 
hierarchies in the criminal courts when she outlines how “masculine norms structure the three 
levels of law”:   
 

“[the three levels are] “formal rules (such as the law of rape), the way the rules are 
applied (such as the way courts define what constitutes resistance in the context of 
rape) and social custom... Equality requires changing each type of norm: not only 
changing the formal rules, but also changing the way judges apply the rules and 
changing social customs that are embedded in informal rules and unspoken 
expectations. Often these types of masculine norms can be changed by changing a 
single rule (such as the code provisions concerning rape) or the way judges apply a 
rule (such as the way judges apply the resistance requirement). In other contexts, 
however, women are disadvantaged not merely by a single rule or interpretation but by 
processes involving many different actors motivated by a variety of stereotypes of 
which they are barely conscious or blissfully unconscious…  [in these situations] 
women’s disadvantage stems not from a single male norm kept in place by a single 
institution or actor, but rather from many people (women as well as men) acting in a 
decentralized way who are driven by (often unconscious) stereotypes.”  

 
60 Van Zyl Smit (2012:49-8). This quote is in reference to United States death penalty 
jurisprudence but is relevant as Van Zyl Smit notes at 49-7 that this problem “is of wider 
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in this thesis it becomes clear that Dirk van Zyl Smit’s concerns are relevant to 

this thesis as legislative and policy interventions, such as NPA policies 

mandating compensation reviews in sexual violence sentencing proceedings 61, 

which seek to overcome discriminatory patterns, were often ignored by state role-

players as research in Chapter Seven and Eight confirmed. Again, this thesis 

asserts that this was partly on account of widespread biases in the judiciary and 

the NPA which internalized unfair patriarchal social hierarchies from the wider 

society. 62  With this in mind, legislative will is often allowed to be ignored, or 

discarded outright, mainly due to the abundant discretion 63  bestowed to criminal 

justice role-players throughout the criminal justice chain.  
 

Shaun Ossei-Owusu confirms that “discretionary stages in the criminal justice 

system serve as key sites of race, class and gender subordination.” 64  

Furthermore, Ossei-Owusu confirms that “one of the more vexing challenges of 

addressing misused discretion is getting people to recognize the problems lie not 

only in the occasional bad behavior or poor judgment of institutional actors, but in 

entire institutionalized systems of police and prosecutorial training, management 

and culture.” 65   

 
Other legal researchers have also endorsed the need to review the issue of 

discretion to fully analyze systemic gender inequalities in the criminal justice 

sphere.  In this regard, Elizabeth Comack and Gillian Balfour in The Power to 

                                                                                                                                                 
significance as it can be applied to sentences other than the death penalty [and] it is particularly 
salient in South Africa because of the similarity of the constitutional provisions ensuring equal 
protection of the law.” 
 
61 See footnote 51. 
 
62 Ossei-Owusu (2010:8) confirms that criminal justice role-players can “recreate the [dominant] 
social order consciously and unconsciously through discourses, practices and dispositions that 
are often uncritically acknowledged [and] this is particularly important because gender bias can 
be produced intentionally or unintentionally.” 
 
63 Ossei-Owusu (2010:612) confirms that “discretion is inherently necessary for an efficient 
criminal justice system... sometimes the civic and social cost of bringing a lawbreaker into the 
criminal justice system may exceed the benefit [and] moreover, the cascade of crimes and 
criminals that enter the system make it impossible to investigate and prosecute all cases.” 
 
64 Ossei-Owusu (2010:608 and 610). 
65 Ossei-Owusu (2010:613 to 614). 



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

42 

 

Criminalize explain that ‘the law often constitutes gender and race and class 

relations in its discretionary spaces rather than in its explicit rules.’ 66  Therefore 

Comack and Balfour suggest that it is important to discern how ‘judges and 

lawyers, as social actors, bring with them into the court racist [or misogynistic] 

ideologies that are rooted in the wider society.’ 67 

 

Discretion is a cornerstone of judicial and prosecutorial functions in South Africa 

and its contributions to inequality (via biases that lead to discrimination) must 

therefore be carefully examined.  For example, Dirk van Zyl Smit confirms that 

judges in South Africa have wide sentencing discretion and this is important to 

this thesis because this discretion can be employed to ensure victims obtain, or 

do not obtain, meaningful compensation via correctional supervision orders, 

suspended sentences and civil forfeiture processes.  Van Zyl Smit confirms this 

nuanced type of discretion, in relation to correctional supervision and suspended 

sentences when he notes that the only restraint in judicial sentencing discretion, 

other than minimum sentencing laws, is the constitutional requirement of legality 

(which can be applied in many ways, as it can have many contexts). In this 

regard  Van Zyl Smit states that: 

 
“the question of whether the requirements of legality are met where the 
courts have so very wide a sentencing discretion is usually posed in 
respect of the length of the sentence, for example, a term of 
imprisonment. However, it has equal force in instances where the 
sentencing court is asked to determine the content of the sentence 
itself: What, for example, correctional supervision should entail in a 
particular case.... Courts also have a very wide discretion to suspend 
sentences on condition that certain requirements are met. The 
question that the courts face is: what may be regarded as an 
‘acceptable penal content’ for such sentences or conditions of 
suspension? The answer is again related to human dignity and the 
prohibition of degrading punishment.”  

68 
 

                                                 
66 Comack and Balfour (2004:15). 
67 Comack and Balfour (2004:36). 
68 Van Zyl Smit (2012:49-5 to 49-6). 
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Also note that courts also retain a high level of discretion in civil forfeiture matters 

as confirmed by Binns-Ward J in NDPP v Van der Merwe 2011 (2) SACR 188 

when it is confirmed that “the wide discretionary nature of the High Court’s power 

in treating with a forfeiture application in terms of the [POCA] Act is manifest in 

the fact that a decision to grant, or refuse to make, an order is made upon a 

weighing up of any number of relevant disparate and incommensurable 

considerations – arising from the peculiar facts of a given case – to determine 

whether the means of forfeiture is a rationally and proportionately appropriate 

manner of achieving the ends of the [POCA] Act.” 69 
 

 
With regard to prosecutorial discretion in South Africa Advocate Nomgcobo Jiba, 

Acting National Director of Public Prosecutions, confirms the following areas 

where this may come into play: “whether or not to institute criminal proceedings; 

whether or not to withdraw charges or stop the prosecution”; “charges [brought] 

and in which court the prosecution should be instituted”; “whether or not to enter 

into a plea or sentence agreement”; “whether or not a case should be diverted; 

and whether or not to accept a plea of guilty tendered by an accused person.” 70   

It is also important to note that many of the compensatory provisions covered in 

this thesis intersect with the above noted discretionary areas as decisions on 

plea/sentence agreements, diversions and guilty pleas all affect whether or not 

compensatory orders are canvassed in criminal and quasi-criminal proceedings.  

Also it is important to note, as will be reviewed in subsection 7.2.6, that 

prosecutors have a great deal of discretion when instructing state attorneys in 

civil forfeiture proceedings as it relates to settlements and draft orders presented 

to court for endorsement. 

 

The final issue that will be reviewed in this subsection is how the vulnerabilities of 

sexual violence victims within the criminal justice system should be remedied by 

South African courts and how the courts should deal with pervasive biases that 

                                                 
69 NDPP v Van der Merwe 2011 (2) SACR 188 at page 198, paragraph 12. 
70 NPA (2012:5). Also note J Redpath (2012) report.  
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regularly heighten the historical disadvantages of female victims.  In this regard, 

many academics suggest that to comprehensively deal with vulnerabilities of 

historically disadvantaged groups, and to meaningfully eradicate discriminatory 

outcomes, that an approach based on substantive equality must be canvassed, 

as opposed to an approach based on formal equality.  
 

The distinction between substantive and formal equality is of great importance to 

gender advocates in South Africa.  In this regard Albertyn and Goldblatt confirm 

that “formal equality is perhaps best described as the abstract prescription of 

equal treatment for all persons, regardless of their actual circumstances.... [and] 

its reliance on ‘neutrality’ tends to mask forms of judicial bias and also ignores 

the actual social and economic differences between individuals and groups.” 71  

 

Conversely, Albertyn and Goldblatt confirm that “a legal understanding of 

substantive equality proceeds from the recognition that inequality not only 

emerges from irrational legal distinctions [and formal inequality] but is often more 

deeply rooted in social and economic cleavages between groups in society.” 72   

 

In addition, Sandra Fredman confirms that although “the precise aims and 

parameters of substantive equality remain contested [in international comparative 

law] nevertheless, whatever formulation is chosen, substantive equality entails a 

duty to provide.” 73 Fredman therefore suggests that, at the very least, 

substantive equality requires equal opportunities that are translated into actual 

transformative outcomes.  In this regard she confirms that the “two of the best-

known objectives of substantive equality” are “equality of opportunity and equality 

of results” and these objectives require “positive measures to ensure that 

persons from all sections of society have a genuinely equal chance of satisfying 

the criteria for access to a particular social good.” 74  Finally, she confirms that 

broadly speaking there are “four specific substantive aims” that guide an 

                                                 
71 Albertyn and Goldblatt (2012:35-6). 
72 Ibid. 
73 Fredman (2005:167). 
74 Ibid. 
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approach that is based on substantive equality, namely: “break[ing] the cycle of 

disadvantage associated with out-groups”; “redressing stigma, stereotyping, 

humiliation and violence because of membership of an out-group”; “positive 

affirmation and celebration of identity within community”; and “facilitat[ing] full 

participation in society.” 75 

 

It is important to note that this thesis carefully incorporates the above notions of 

substantive equality, while providing empirical evidence to show how this equality 

concern is not properly addressed by state role-players, in relation to criminal 

compensation provisions. More specifically this thesis argues that sexual 

violence complainants do not require formal equality in legal prescriptions that 

facilitate compensatory payments in criminal and quasi-criminal proceedings (as 

this thesis confirms that women already have this in Chapter Five). Rather, this 

thesis argues that sexual violence complainants require assurances that their 

unique economic vulnerabilities (as reviewed in the victim surveys in Chapter 

Eight) will be addressed by way of positive measures that ensure biases no 

longer prevent the meaningful provision of compensation to these vulnerable 

victims via government subsidies, compensatory sentencing and forfeiture 

provisions, and customary payments from offenders.  With the foregoing in mind 

Albertyn and Goldblatt confirm that there are “multiple and varied legal claims for 

equality  [and] some are for claims of consistency – for similar treatment across 

difference... yet others have been more redistributive claims, seeking access to 

economic benefits and resources.” 76 
 

In concluding this subsection it is important to note what is omitted from this 

thesis as certain subjects do not assist when pursing arguments based on 

discrimination and substantive equality. In this regard, the following issues are 

not comprehensively reviewed in this thesis as they are ancillary to the thesis 

hypotheses put forth in this paper (while noting that greater clarity is provided on 

these omissions and qualifications in subsection 1.3): 
                                                 
75 Ibid. 
76 Albertyn and Goldblatt (2012:35-7). 
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 Symbolic reparations, as found in the CJA, as this type of compensation 

does not address the substantive equality concerns of many victims of 

sexual violence who require substantial amounts of compensation to 

meaningfully access the formal justice system and to attend to their 

security concerns and  post assault psycho-medical care; 
 

 Offender rehabilitation issues, including child justice issues, as these 

subject areas do not directly address the substantive equality concerns as 

noted above; 
 

 Restorative justice processes which seek victim/offender reconciliations. 

Again these processes do not directly address the substantive equality 

concerns of sexual violence victims as many victims require monetary 

compensation while wishing to have no contact with offenders.  
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1.3 Exclusions and qualifications 

Restorative Justice 

 

‘Restorative justice’ is a term that is commonly used in the criminal justice sphere 

both domestically, in South Africa, and internationally.  It can refer to a general 

approach to resolving crime, and also to specific well-established practices (like 

offender-victim conferences).  77   On a theoretical level, restorative justice 

practices and laws seek to address concerns of both the victim and the offender.  

In this regard Tony Marshall’s widely quoted theoretical definition confirms that 

restorative justice provides “a process whereby all parties with a stake in a 

particular offence come together to resolve collectively how to deal with the 

aftermath of the offence and its implications for the future”.  78  On a more 

practical level, restorative justice practices and laws are frequently used in non-

violent crime matters in South Africa and these processes can be incorporated 

into youth diversion processes pursuant to the CJA.  79 

 

                                                 
77 Bertelsmann et al. (2012) at 12-29 and 12-30 confirm that : 
 

“the core values of restorative justice... are acceptance of personal responsibility on 
the part of the offender, the acknowledgement of having offended, the offering and 
acceptance of an apology, healing for all involved, the extension of forgiveness and 
reconciliation and restoration. For these purposes a large variety of programs are 
available, which include psychological programs such as anger management, 
increasing self-worth, dealing with sexual offences, skills transfers, community 
service that may range from sweeping police stations to giving lectures or assisting 
the SPCA. Central to all restorative justice efforts, however, is the need to promote 
reconciliation... [Also] restorative justice practices come in a wide variety: circle 
conferences, family conferences, victim/offender meetings, community service, 
study and skills transfer programs and therapeutic interventions, psychological and 
psychiatric treatment.” 

 
78 Marshall (1999:5).  McGlynn et al. (2012:215) cite Marshall’s definition as “a widely deployed 
definition”. 
 
79 Bertelsmann et al. (2012:12-29 and 12:31) confirm that restorative justice “options may not 
normally be available for organized crime, crimes of violence and other serious offences” and that 
“at present, the Criminal Procedure Act does not make formal provision for diversion.... and this 
limits the restorative justice options that are available in matters that cannot be dealt with under 
the Child Justice Act.” 
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Although restorative justice processes are an important aspect of the criminal 

justice sphere, especially when dealing with non-violent crime and young 

offenders, this thesis does not comprehensively review this important trend due 

to the four reasons cited below.  Also note than an explanation is provided after 

these four considerations are canvassed, as to why customary law, with its 

reconciliatory underpinnings, is comprehensively reviewed in this thesis while 

restorative justice provisions and practices are omitted. 
 

The first reason why restorative justice practices are not reviewed in this thesis is 

that gender experts generally agree that the use of restorative justice 

techniques/processes/laws, in cases of sexual violence, should be better 

researched before these procedures are endorsed for common usage. 80  In this 

regard many victims of sexual violence do not want to communicate with 

offenders and power-imbalances can negate the informed consent of participants 

when they are approached to engage in restorative justice processes. 81  

Furthermore, gender specialists who do strongly advocate for its limited use, 

                                                 
80 McGlynn et al. (2012:218) confirm that “the exclusion of sexual violence from most restorative 
justice programmes, in the United Kingdom and across the world... [has resulted] in a vicious 
cycle: there are few projects, therefore little empirical evidence, leading to continued theoretical 
discussion, with the attendant critique that the literature is full of theoretical discussion, rather 
than empirically based evaluations.” 
 
81 McGlynn et al. (2012:214) confirm that “resistance [about the use of restorative justice 
practices in cases of sexual violence] comes from those who argue that it may trivialize violence 
against women, re-victimize the vulnerable, and endanger the safety of victim-survivors [and] 
such concerns are felt particularly acutely within some violence against women scholarly and 
practice communities.”   
 
Also, McGlynn et al. (2012:230) quote a rape counselor involved in a restorative justice case 
study, who confirmed that “restorative justice... is `fraught with dangers' in these situations 
because of the `power dynamics.”  This in turn has implications in relation to the adequacy of 
informed consent processes. 
 
Also note that Laxminarayan (2010: 61 and 68) confirms that when “measuring crime victims’ 
pathways to justice” that an “assessment of fair treatment” includes “being able to avoid the 
offender” and “the victimization may be of such a serious nature that it would be indefensible to 
require a victim to face the offender [such that] unwanted confrontation with the offender may be 
perceived as unethical and could lead to higher levels of secondary victimization.”  
Furthermore the NPA’s Crime and Criminal Justice Survey (2009: x and xiv) confirms the 
importance of monitoring “waiting areas for witnesses where they could sit separately from the 
accused” and also that “almost a fifth of witnesses [who took part in the survey] experienced 
intimidation or feared intimidation.” 
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acknowledge that more research needs to be done before it should become 

common practice. 82  With the above in mind the compensation processes 

covered in this thesis do not require victim communication with the offender and 

moreover compensation from offenders can be provided to the clerk of the court 

rather than to the victim directly. 83 
 

The second reason why restorative justice is not reviewed in this thesis is 

because the courts in South Africa do not fully approve of restorative justice 

processes, within sentencing regimes, for serious sexual violence matters due to 

the existence of minimum sentencing laws and precedent judgments relating to 

the seriousness of sexual violence. More specifically, in the Director of Public 

Prosecutions v Thabethe 2011 (2) SACR 567 (SCA) the Supreme Court of 

Appeal, the highest criminal sentencing appellate court in South Africa, 

canvassed the appropriateness of a trial sentence (S v Tabethe 2009 (2) SACR 

62 (T)), that was based on an agreement reached in a victim/offender conference 

as, overseen by the Restorative Justice Centre in Pretoria. The case involved the 

rape of a 15 year old girl by a man who was also a surrogate father to the victim. 

In this regard, Bosielo JA concluded the following:  

 
“I feel obliged to caution seriously against the use of restorative 
justice as a sentence for serious offences which evoke profound 
feelings of outrage and revulsion amongst law-abiding and right-
thinking members of society [and] an ill-considered application of 
restorative justice to an inappropriate case is likely to debase it and 
make it lose its credibility as a viable sentencing option [as] 
sentencing officers should be careful not to allow some over-

                                                 
82 McGlynn et al. (2012: 234) confirms that “the development of restorative justice in cases of 
sexual violence must, necessarily, be cautious at this stage, and must be preceded by further 
debate, evaluations and careful planning..” Also at 237 they only endorse the “ad hoc uses of 
restorative justice in cases of sexual violence, where there is appropriate planning and support.”  
 
83 Bertelsmann et al. (2012: 12-29) confirm that “offenders often to not have to confront their 
victims in the criminal justice process, or view them only over the edge of the accused dock 
[while] restorative justice promotes direct contact between offender and victim.” This thesis 
suggests that in cases of sexual violence non-contact should be the presumption irrespective of 
an offender’s inclination to seek out reconciliation. With this in mind, many of the sexual violence 
victims who participated in the surveys undertaken for this thesis, as outlined in Chapter 8, did not 
want contact with offenders. 
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zealousness to lead them to impose restorative justice even in 
cases where it is patently unsuitable.” 84 
  

Furthermore Bosielo JA confirmed that “it is trite that one of the essential 

ingredients of a balanced sentence is that it must reflect the seriousness of the 

offence and the natural indignation and outrage of the public.” 85   
 

It is important to note that many legal commentators agree with the judgment in S 

v Thabethe, with one notable dissent on record. In this regard Jamil Ddamulira 

Mujuzi confirms that “this case raises several issues that are relevant to 

sentencing but the most important point to note... is that restorative justice should 

not be emphasized in serious cases such as rape [and] the case also shows that 

a court does not have to impose a sentence based on restorative justice where 

such a sentence would be inappropriate irrespective of the fact that a victim 

forgave and reconciled with the perpetrator.” 86   
 

Also Bertelsmann et al. confirm that the court in S v Thabethe “strongly ruled that 

a restorative justice approach is misplaced when dealing with serious crimes 

such as the rape of a minor by her stepfather” while also noting in general that 

“restorative justice is generally unsuited for dangerous criminals.”  87  
 

Conversely Anne Skelton, a children’s rights advocate who has written 

extensively on restorative justice matters, is mentioned in the court’s decision as 

supporting the use of restorative justice in child sexual violence cases, or at the 

very least, not pre-empting the use of restorative justice approaches in these 

sensitive cases.  Skelton’s support is premised on the assertion that victims’ 

voices should be heard and restorative justice provides such a conduit. 88 

                                                 
84 Director of Public Prosecutions v Thabethe 2011 (2) SACR 567 (SCA) paragraph 20. 
85 Ibid. 
86 Mujuzi (2011:405). 
87 Bertelsmann et al. (2012: 12-31). 
 
88 Director of Public Prosecutions v Thabethe 2011 (2) SACR 567 (SCA) para15 where it is noted 
the following:  

“The court admitted Mrs. Skelton to intervene as amicus curiae. Her main 
interest in the case was to assist the court to understand the theoretical and 
jurisprudential basis of restorative justice as an alternative form of punishment 
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Although it can be argued that restorative justice mechanisms can help bring out 

victims’ voices it can also be argued that power imbalances, as cited earlier, may 

actually mean that victims’ voices are provided under duress irrespective of the 

informed consent processes that are used in restorative justice cases involving 

sexual violence. 89 Furthermore it is unclear what criteria should be used when 

deciding which sexual violence victims should be approached to take part in 

restorative justice processes when duress is always a possibility. Finally there 

are other ways victims voices can be heard in the criminal justice system 

including the use of victim impact reports which can be presented at sentencing 

proceedings. With the above concerns in mind perhaps there are too many 

discrepancies to fully embrace restorative justice practices, in cases of sexual 

violence, and perhaps this is why legal commentators are in disagreement on 

their use in these sensitive cases. 
 

The third reason why restorative justice is not reviewed in this thesis relates the 

capacity constraints of restorative justice service providers, who are often from 

civil society. Many concerns come to mind in this regard. For example, as noted 

by McGlynn et al., “international experience suggests that where sexual violence 

cases are included as part of a generic programme, such as restorative youth 

conferencing and referral orders, the specific needs of victim-survivors, and the 

real dangers of re-victimization, are not always taken seriously.”  90  In addition to 

the problem above, as identified by McGlynn, one must also question the overall 

                                                                                                                                                 
in our criminal justice system. She conceded correctly, in my view, that rape is 
very serious and endemic in our society. Notwithstanding this, she asserted 
that restorative justice heralds a new trend in the sentencing philosophy where 
unlike in the past, the victim’s voice deserves not only to be herald but to be 
accorded appropriate weight in the determination of suitable sentence.” 

 
89 As noted by McGillivray and Comaskey (1999:176), informed consent can be offset or negated 
even where a victims agrees in writing to take part in a restorative justice processes or a research 
process, when there is “overt or subtle agency coercion of potential subjects [and/or] covert 
withdrawal of services should participation be refused.” Also, McGlynn et al. (2012:230) quote a 
rape counselor who notes that “restorative justice... is `fraught with dangers' in these situations 
because of the `power dynamics.”  This also has implications in relation to informed consent 
especially if the victim knows the offender, and/or his/her family, and therefoe feels obligated to 
take part in restorative justice processes despite misgivings. 
 
90 McGlynn et al. (2012:234). 
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capacity of civil society service providers in South Africa in relation to governance 

structures and monitoring and evaluation practices. In this regard, a leading 

restorative justice service provider in the country, namely the Restorative Justice 

Center (RJC) in Pretoria (as previously mentioned in relation to the S v Tabethe 

above) confirmed, that after ten years of operations, wherein it worked closely 

with vulnerable victims on extremely sensitive matters, that they had “no 

performance management systems in place.” 91  Finally, there are also serious 

concerns about contingency arrangements in these sensitive matters when 

restorative justice service providers from civil society have acrimonious 

relationships with governmental overseers, or when there is problematic 

governmental interference in their affairs of these service providers. This is a real 

concern in restorative justice matters as civil society must engage government 

when they implement programmmes so as to have unfettered access to 

prosecutors, victims and offenders.  Turning to a practical and real example of 

this problem from South Africa, the RJC recently had its services temporarily 

disrupted when the government tried to cancel its service level agreement. 92  

                                                 
91 Arbitration Award (3 October 2012), Arbitrator: Urd Mansingh, In re: The Expedited Arbitration, 
Restorative Justice Centre (Claimant) and Gauteng MEC for Agriculture, Rural Development and 
Social Development (First Defendant) at paragraph 60.  
 
Also note the UNODC (2006) Handbook on Restorative Justice Programmes confirms the 
following: 
-at 39 to 40, “a number of key factors associated with successful implementation of restorative 
justice programme include…the creation of valid performance measures or indicators.” 
-at 47, “a [effective] governance structure that clearly delineates the responsibilities and 
accountability of all [civil society] participants… include[ing] the responsibility for….performance 
monitoring and evaluations.” 
-at 47, “once a good governance structure is in place a number of policies should be set in 
place…including operational policies and procedures on…programme performance and 
programme evaluation and monitoring.” 
-at 81 to 82, “to provide for the possibility of a systematic evaluation, the data needed for 
evaluation purposes [must] be identified and gathered on a systematic ongoing basis, starting 
early in the development of the programme, even before the programme is implemented [and] 
programme performance standards and targets must be set and monitoring mechanisms put in 
place.” 
 
92 Note the following newspaper articles - ‘Legal Centre to Shut Down’ SAPA (30 August 2012) 
which confirms that “since the RJC was founded 10 years ago, it has helped over 25, 000 people, 
both criminals and victims of crime.”  Also note ‘Center Breached Agreement: Dept’ Citizen 
Newspaper (August 30, 2012) where it is confirmed that “funding was terminated following 
investigations undertaken by the department, which lead to the conclusion that the trust between 
the two parties has been compromised,” said social development department spokesman Sello 
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More specifically, in an arbitration proceeding 93, which sought to reverse this 

termination of services of the RJC the concerns of the Gauteng Department of 

Social Development were enumerated, namely:  
 

“the service delivery, professional ethics, practices and protocols at 
Restorative Justice Center are seriously compromised and therefore a 
serious case of concern for Department of Social Development, these 
include, amongst others, the following: lack of or no supervision and 
guidance which impacts negatively on the quality of service delivery... late 
and compromised quality of investigations and reports including incidents 
where reports were compiled without conducting home visits [and] consent 
forms not completed.... prioritization of cases not always implemented (e.g. 
3 months to complete a case of Domestic Violence) .... and supervisors and 
staff alleged that they do not have any knowledge of issues related to 
substance abuse as well as [reporting abuse under] the Children’s Act....” 94   

 
 

It must be noted that although the above assertions of the Gauteng Department 

of Social Development were overturned by the arbitrator, and an order was made 

requiring the government to reinstate the service level agreement, nevertheless 

the priorities of victims could have been seriously jeopardized as cases were left 

in abeyance during the suspension period. 95   

 

In light of the all of the above practical concerns, it is asserted that restorative 

justice practices are not suitable in delicate cases of sexual violence, where 

power imbalances are often evident, as the grave risks of engaging in these 

activities can often outweigh the possible benefits. Again this is so because 

service providers may have serious capacity issues and they can be subject to 

unwarranted governmental interference. Moreover, as the RJC example clearly 
                                                                                                                                                 
Mokoena.” Also it was noted in the Citizen that “the department was taking over the functions for 
which the Restorative Justice Center received funding [and] an agreement was reached with the 
head of Restorative Justice Centre that all current files be handed over.” 
 
93 Arbitration Award (3 October 2012), Arbitrator: Urd Mansingh, In re: The Expedited Arbitration, 
Restorative Justice Centre (Claimant) and Gauteng MEC for Agriculture, Rural Development and 
Social Development (First Defendant). 
94 Ibid at 2, 3 and 4. 
 
95 UNODC (2010:49) confirms that gender responsive criminal justice systems are hampered 
when “coordinating bodies [do not] work well together.”  
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confirms, performance monitoring can be absent and this in turn can jeopardize 

the safety of victims of sexual violence. Although the above noted risks/concerns 

might be acceptable in cases involving theft and vandalism, it is asserted in this 

thesis that these risks are unacceptable in sexual violence cases given the 

unique and heightened vulnerabilities of these victims of the crimes as outlined in 

subsection 1.2.  

 

The final reason why restorative justice practices are not reviewed is because 

this thesis focuses on the substantive equality rights of victims of sexual violence, 

who are mostly women and girls, and the dismantlement of discriminatory 

institutional barriers that currently prevent the provision of compensation, as 

opposed to the reconciliatory intentions of offenders and their pressing 

rehabilitation requirements.   

 

As noted previously, in subsection 1.2, Albertyn and Goldblatt confirm that, 

“substantive equality proceeds from the recognition that inequality not only 

emerges from irrational legal distinctions but is often more deeply rooted in social 

and economic cleavages between groups in society.”  96   With the foregoing in 

mind the compensation processes chosen and reviewed in this thesis, are 

purposefully independent of offender acquiescence 97  as offenders’ 

compensatory offers (which are often put forth as mitigating reasons in which to 

reduce sentences) can also reinforce and mirror “deeply rooted social and 

economic cleavages in society” if they are not backed up by penal criminal 

sanctions. In addition, the state compensatory processes chosen for review in 

this thesis (namely the SRDG and CWS government benefits) can substantially 

uplift vulnerable women and children at different stages of the criminal process, 

                                                 
96 Albertyn and Goldblatt (2012: 35-6). 
 
97 The compensatory processes which are advocated for in this thesis are facilitated by way of 
mandatory penal sentencing orders; forfeited property of alleged and/or convicted offenders, 
social assistance grants, court witness stipends and finally strict prosecutorial oversight of 
informal customary payments (which are usually negotiated by male family members of the victim 
and offender). 
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irrespective of offenders’ means, so as to help victims attend criminal court 

proceedings and post assault psycho-medical services.  This is important as the 

substantive equality of women in the criminal courts should be premised on the 

independent agency of women (see subsection 6.1.3 for a discussion on agency) 

in combination with institutional changes that force court role-players to put aside 

stereotypes about sexual violence victims and their post assault gendered 

financial losses. 

 

Turning to the last issue that requires clarification, it is important to explain why 

customary practices are reviewed in this thesis while restorative justice issues 

are not covered. Clarification is needed as some legal commentators suggest 

that customary practices are restorative in nature. 98  Customary practices are 

reviewed in this thesis because they directly affect the equality rights of sexual 

violence victims. More specifically, it is common in the black community in South 

Africa for offenders to provide informal customary payments to victims in sexual 

violence matters and these payments sometimes subvert the equality rights of 

women as male gatekeepers often pressure women and children to abandon 

criminal prosecutions, or to support non-incarcerate sentences, after settlements 

have been arranged (see subsection 5.4, Chapter Six and the Case Study Three 

in subsection 7.2.3). It is also important to note that the UNODC confirms it is 

important for prosecutors and judiciaries to review customary arrangements 

which take place alongside criminal prosecutions to ensure the substantive 

equality of women is upheld when male figures try to obtain the compensation for 

their own benefit. More specifically UNODC confirms that: 

 

                                                 
98 Bertelsmann et al. (2012: 12-29 and 12-31) confirm “restorative justice incorporates many of 
the principles and underlying philosophies of justice in customary law... traditional justice 
generally involves the adjudication of offences by the [male] elders, presided over by the [male] 
headman or chief, with the opportunity given to every participant in the proceeding to voice his 
views... traditional justice names and shames, but after reparation has been made the offender is 
accepted in the community again.... the formal establishment and recognition of the courts of 
traditional leaders applying customary law in a constitutionally compatible fashion would relieve 
the congestion in other courts and make a welcome contribution to restorative justice.” 
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“…a fair, effective and representative criminal justice system is one that 
is… gender-responsive and works to identify and address gender biases.. 
[and therefore it is important to review cases] where the father or husband 
is given restitution in cases of rape.” 

99
  

                                                 
99 United Nations Office on Drugs and Crime (UNODC) (2010:2 and 26). 
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The Child Justice Act 75 of 2008 (CJA) and Children Offenders 

 

 

The CJA is an important statute but it is not directly covered in this thesis for the 

five substantive reasons set out below. Also note, by way of background, that the 

CJA came into force after the author completed this thesis’s empirical research 

from 2006 until 2008 (namely interviews, case studies and victim surveys). 

Therefore the CJA was not incorporated into this thesis’s qualitative research 

design which sought to identify institutional biases via non-text based sources.  
 

The first substantive reason why the CJA is not reviewed is because parents are 

financially responsible for children and therefore it is expected that most children 

will be enrolled in school rather than gainfully employed. 100   It is therefore 

reasonable, for the purposes of this thesis, to exclude CJA compensatory 

processes as most child offenders would be unable to provide compensation to 

victims as the vast majority of children are financially insolvent. 101   

                                                 
100 See the unreported decision of SS and The Presiding Officer of the Children’s Court: District of 
Krugersdop and others (29 August 2012) South Gauteng High Court wherein the duty of parents 
to support children is outlined. In this regard it is confirmed that “biological parents of children, 
whether married or unmarried, have a duty of support [and] this common law principle is now also 
reflected in section 18(2)(d) of the Children’s Act 38 of 2005 which lists “to contribute to the 
maintenance of the child” as among parental responsibilities.” Also it is noted that “both maternal 
and paternal grandparents, regardless of whether the mother and father were married have a 
duty to support... [and] in determining whether any person has a legal duty of support in respect 
of a minor child, cognizance must also be taken of customary law.” 
 
101 The National Institute for Crime Prevention and the Reintegration of Offenders (NICRO), the 
largest youth diversion service provider in South Africa, agreed with this position in their 
Submission on the Child Justice Bill (Bill 49/2002) (31/10/2002) wherein they confirmed the 
following: “NICRO submits that as a general rule compensation or restitution in monetary terms 
should be excluded as children do not have the means to pay victims, and further, parents should 
not be held accountable for their children’s offending by being punished with financial sanctions 
[and] rather, community service could be rendered to the victim as a form of symbolic 
compensation” [www.childjustice.org.za/submissions/NICRO.htm, accessed on 20 February 
2013].   
 
Furthermore, NICRO confirmed that they have not been “involved in cases where victim 
compensation orders specifically has been ordered as part of any diversions [they have dealt 
with]” [NICRO email to author from Arina Smit, Programme Design and Development (27 
February 2013)].  It should also be noted that other jurisdictions have experienced the same lack 
of utilization of compensatory provisions. For example, regarding the Italian juvenile justice 
system, Nelken (2006:ftn37) confirms that “arrangements for restitution and compensation to the 
victim, though theoretically possible are rare.”  
 

http://www.childjustice.org.za/submissions/NICRO.htm%20on%2020%20February%202013
http://www.childjustice.org.za/submissions/NICRO.htm%20on%2020%20February%202013
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The second reason why the CJA is not covered is because the compensation 

provisions in the CJA are “symbolic” while victims have extensive expenses. 102 

                                                 
102 The Child Justice Act 75 of 2008 (hereinafter referred to as the CJA) in section 1 (Definitions, 
Objects and Guiding Principles of Act) only lists the definition of “symbolic restitution” and not 
“compensation” or “restitution” thus highlighting the intrinsic nature of compensatory provisions in 
the CJA.  In this regard “symbolic restitution” is defined as: “the giving of an object owned, made 
or brought by a child or the provision of any service to a specified person, persons, group of 
person or community, charity or welfare organization or institution as symbolic compensation for 
the harm caused by that child.”  
 
Furthermore, sub-section 51(f) (Objectives of Diversion) of the CJA prescribes that diversion 
should “encourage the rendering to the victim of some symbolic benefit or the delivery of some 
object as compensation for the harm” while the majority of the remaining objectives in section 51 
involve accountability, reintegration, reconciliation, prevention of stigmatization, reduced 
recidivism, and child development. It can be said that the provision of meaningful victim financial 
compensation is a secondary concern to the rehabilitative objectives of diversion. 
 
Regarding subsections (p) and (q) of section 53 (Diversion Options) of the CJA the following is 
prescribed: “[diversion can include] payment of compensation to a specified person, persons, 
group of persons or community, charity or welfare organization or institution where the child or his 
or her family is able to afford this: and where there is no identifiable person, persons or group of 
person to whom restitution or compensation can be made, provision of some service or benefit or 
payment of compensation to a community, charity or welfare organization or institution.” Again, 
these compensatory options clearly stress the reintegration and reconciliation aspects of 
compensation orders with references to charities, family contributions and payments to 
organization when there is no victim. Again it can be said that the provision of meaningful victim 
financial compensation, to assist them with burdensome expenses in relation to their post assault 
recoveries, is a secondary concern. 
 
Finally section 55 (Minimum standards applicable to diversion) of the CJA confirms that “diversion 
options, in keeping with the objectives of diversion must be structured in a way so as to strike a 
balance between the circumstances of the child, the nature of the offences and the interests of 
society” and in subsection (2)(c) it prescribes that “[diversion may] include an element which 
seeks to ensure that the child understands the impact of his or her behavior on others including 
the victims of the offence and may include compensation or restitution.” Again it can be said that 
the provision of meaningful victim financial compensation is a secondary concern with the focus 
on offenders’ remorse, or understandings of impact, being a priority. 
 
Turning to compensatory sentencing options, should diversion not be advisable, and a conviction 
is registered, the same rehabilitative and reconciliatory language is present in sentencing section 
74 (Fines or alternatives to Fine), subsection (2)(a) and (b) of the CJA, as this section also 
includes references to “symbolic restitution” and “payment of compensation... where the child or 
his or her family is able to afford this.”   Again, it can be said that the provision of meaningful 
victim financial compensation is a secondary concern due to the symbolic nature of the 
compensation stipulated. 
 
With regards to legal and academic commentaries, in relation to the symbolic nature of 
compensation in the CJA, Steyn  in his Doctoral thesis (2010:19 and 34) confirms that one 
purpose of diversion, as outlined in Section 51 of the CJA, is to “provide opportunity for victims to 
express their views and benefit from some form of compensation (albeit symbolically).” Also the 
DOJCD (undated:6), in their CJA information booklet, confirms that offenders may make “an offer 
to pay a fine or make another form of symbolic restitution such as fixing a broken window from his 
or her own pocket money.” 



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

59 

 

The third reason why the CJA is not covered is because there are problems 

balancing a child’s rehabilitation need (a constitutional and human rights 

imperative  103 ) with the disparate goals of monetary punishments which claim to 

change both children’s and parents’ behaviors while also preventing re-offending 

in the future.  In this regard, difficult questions arise as to whether 

accountability/punishment is negated if money comes from a child’s surplus 

income or savings, or from parental sources (as provided for in the CJA), as 

many commentators argue that punishment should instead be tied to community 

service and behavior courses, when young offenders are involved, rather than to 

monetary impositions.  104   

                                                 
103 For example subsection 28(1)(b) of the Constitution prescribes that “every child has the right… 
 not to be detained except as a measure of last resort.” 
 
104 Regarding the first issue, in relation to child offenders surplus income or savings, the 
American Prosecutors Research Institute (APRI) suggests, in the Guide to Developing and 
Implementing Performance Measures for the Juvenile Justice System (2006:19), that 
restitution/compensation should not be a mere money exchange but rather a process leading to 
the rehabilitation of youth offenders when it notes that: “organizations should pay attention not 
only to the rates of completion of community service and restitution payments but also to the 
politics and practices related to those measures [because] if we wish to ensure these sanctions 
have value beyond simple transfer of money or completion of tasks and are capable of achieving 
outcomes such as reductions in re-offending and increased victim satisfaction, more attention 
should be directed to the process by which restitution and community service are negotiated and 
achieved.” Also APRI suggests (2006:19) that “although 80% of those ordered to pay restitution 
have done so, only 62% of the actual funds have been collected [and] examining the data, the 
team determined that some judges were ordering as much as $30, 000 [USD] in restitution, which 
not only skews the results but sets the offenders up for failure and disappoints the victims.”   
 
Turning the role of parents’ English jurisprudence is helpful in assessing the goals and rationales 
behind parental compensation orders.  In this regard, courts in England have recently tempered 
their support for compensation from the parents of offenders with other practical concerns. In this 
regard, Stone (2004:138) suggests that “the Court of Appeal appears to have shifted from a 
presumption in favor of financial liability, unless this is demonstrably ‘unreasonable’ to a 
presumption that liability is unreasonable unless parental oversight has been deficient or at fault, 
or (even more strongly) that the parent has been in some way casual in the commission of the 
offence.”  It is worth noting, as an aside, that if the above position was also applied by South 
African courts in relation to parental compensation in the CJA (there is no case law as of yet on 
this point) perhaps this could open up a can of worms as courts would need to judge parenting 
styles, within a criminal justice context, in a culturally diverse and unequal society. This may not 
serve victims or young offenders and their families.  Also, it is important to note that in South 
Africa the CJA does not specify the due process rights of parents when compensation orders are 
canvassed against them for their children’s’ criminal misconduct. In this regard, N Stone 
(2004:141) confirms that in England parents must be provided with an opportunity to present the 
court with ”informed parental representations” before orders are made against them for the 
conduct of their children.  
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Barry Fields agrees with the above proposition and further notes that “restitution 

is often employed as a supplementary sanction to incarceration, fines etc. [and] 

in this sense restitution can come to be seen as just one more form of 

punishment, greatly reducing its capacity to act as a restorative [or rehabilitative] 

mechanism.”  105   

 

Other legal commentators agree with Fields’ position, namely NICRO 106 along 

with Kathryn Hollingsworth, who notes that compensation orders can “detract 

from the development of a child’s responsibility.” 107 Also Hollingsworth notes  

that there is academic criticism of parental compensation orders (when parents 

are ordered to pay compensation on behalf of child offenders as is also provided 

for in the CJA) when she suggest the following shortcomings: “the 

inappropriateness of using criminal law mechanisms to coerce ‘good parenting’, 

increased likelihood of family conflict, the targeting of particular social groups for 

increased social control, the displacement of the state’s responsibility towards 

children, and the (mis)use of the law as part of a normative project to re-moralize 

the family and mould images of ‘good parenting’.” 108 

 

The fourth reason why the CJA is not comprehensively covered in this thesis is 

because it is difficult to obtain statistics or to gauge the current employment of 

CJA provisions in general, not to mention compensatory provisions in particular, 

to assess if they are being applied in a discriminatory manner.  This is important 

as this thesis suggests that prosecutors, state attorneys and magistrates act in a 

                                                 
105 Fields (2003:46). 
 
106 NICRO, the largest youth diversion service provider in South Africa in their Submission on the 

Child Justice Bill (Bill 49/2002) (31/10/2002) confirmed the following: “NICRO submits that as a 
general rule compensation or restitution in monetary terms should be excluded as children do not 
have the means to pay victims, and further, parents should not be held accountable for their 
children’s offending by being punished with financial sanctions [and] rather, community service 
could be rendered to the victim as a form of symbolic compensation” 
[www.childjustice.org.za/submissions/NICRO.htm, accessed on 20 February 2013].   
 
107 Hollingsworth (2007: 200 to 201). 
108 Hollingsworth (2007: 211 to 212) 
 

http://www.childjustice.org.za/submissions/NICRO.htm%20on%2020%20February%202013
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discriminatory manner in relation to the employment of compensatory processes 

thus neglecting the substantive equality rights of victims of sexual violence.  In 

this regard, difficulties arise for the below reasons:   
 

 The NPA only keeps strategic targets for broad alternative dispute 

resolution mechanisms (ADRM) which encompass diversions levels but 

without desegregating types of diversions ordered. With this in mind these 

ADRM statistics do not delve into compensatory CJA targets or any other 

sub-targets. Conversely, it is important to note that the NPA strategic 

plans do provide targets for the compensatory CPA and POCA processes 

that are comprehensively reviewed in this thesis;  109   
 

 The CJA only came into force in mid-2010 and therefore criminal justice 

role-players are only now implementing evaluation mechanisms and 

reporting structures in relation to various aspects of the Act including the 

compensatory provisions. With this in mind, the NPA, DOJCD and civil 

society have not reported on compensatory orders in the CJA to date. 110 

Lag times between evaluations can also be found in other jurisdictions. 

For example the American Prosecutor Research Institute (APRI) confirms 

that “typically it takes at least a year to process juvenile court data and 

more time to develop and publish reports [and] consequently, juvenile 

justice administrators, planners, policy makers and scholars frequently rely 

on data that are two years old or more to make operational decisions, plan 

programs, analyze policies or evaluate programmes.” 111 In addition, 

NICRO, the largest diversion service provider in South Africa, does not 

disaggregate its young offender case files in line with the CJA so it is 

                                                 
109 Note the NPA’s (2012), Annual 2012 Performance Plan, section 2.1(2) regarding 
ADRM/Diversion; and section 4.1(3) and (4) regarding POCA and CPA compensation.  
 
110 NICRO email (12 February 2012) from Regan Jules-Macquet (Project Manager) where the 
following was confirmed: “CJA compensation, it’s too new for there to be much public domain 
data about [it, and there is none at NICRO]. 
 
111 American Prosecutors Research Institute (2006:16). 
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currently impossible to confirm what CJA diversion and sentencing options 

are employed by NICRO; 112 

 

 In light of the recent introduction of the CJA, there is little reported case 

law on the Act, in relation to sexual violence matters. 

Finally, the fifth reason why the CJA is not comprehensively reviewed in this 

thesis is because this thesis focuses on the substantive equality rights of victims 

of sexual violence, and the dismantlement of discriminatory institutional barriers, 

as opposed to theories about suitable punishments for young offenders.  With 

this in mind, it is asserted that a focus on youth offenders would only serve to 

conflate the issue of child justice with the main concern of this thesis, namely the 

substantive equality rights of sexual violence victims, and these two important 

matters would end up being pitted against each other. This dynamic does not 

serve survivors of sexual violence as they should not be placed in a situation 

where their calls for substantive equality, by way of criminal compensation 

processes, are placed in doubt solely on account of ancillary concerns relating to 

child sentences and child rehabilitative priorities.  More specifically, substantive 

equality requires the utilization of criminal compensatory processes to uplift 

women so they can attend court and attend post assault health services and with 

this in mind female victims should not be put in a situation where they feel 

uncomfortable seeking out compensation solely because it would cause financial 

hardship to child offenders or their families.  Further, this thesis suggests that 

compensatory processes must be gender sensitive and the provision of state 

compensation (through the SRDG and CWS) should be available when victims 

do not feel comfortable approaching child offenders (and their parents) for 

compensation for a variety of reasons. 

 

                                                 
112 Despite a lack of statistical data, by consulting with staff members, NICRO confirmed that they 
have not been “involved in cases where victim compensation orders specifically has been 
ordered as part of any diversions [they have dealt with]” [NICRO email to author from Arina Smit, 
Programme Design and Development (27 February 2013)].  
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Finally, in concluding this brief review of the CJA it is important to note that the 

CJA is indirectly dealt with in this thesis when reviewing correctional supervision 

orders and suspended sentences.  In this regard, the most serious sexual 

crimes, such as rape and the other sexual offences in Schedule Two and Three 

of the CJA, are considered too serious to be dealt with via diversion processes 

and therefore, for the most part, will be dealt with via the sentencing provisions of 

the CPA (while acknowledging that all of the procedural and substantive 

safeguards in the CJA would also need to be adhered to prior to imposing a 

sentence, should diversion not be applied). 113   More specifically, Part Two of the 

CJA (Sentencing Options) prescribes the following sentencing options for young 

offenders and children:  community-based sentences; restorative justice 

sentences; fine or alternatives to fine; sentences involving correctional 

supervision; sentence of compulsory residence in child and youth care centre; 

sentence of imprisonment; and finally postponement or suspension of passing of 

sentence.  With this in mind, two of the most commonly employed sentencing 

options in the CJA, for violent crime matters, are correctional supervision orders 

and suspended sentence options, via the CPA, which are already 

comprehensively covered in this thesis in Chapters Five and Seven. 114   

                                                 
113 The CJA provides the following procedural and substantive safeguards in relation to child 
offenders: criminal capacity restrictions; pre-trial/diversion release stipulations; assessment 
provisions; preliminary inquiries; diversion provisions; provisions for trial in child court; sentencing 
guidelines; and appeals and reviews. 
 
114 Note the following cases, from the South African Criminal Law Reports (SACR), up to Volume 
1 of 2013, of a sexual and non-sexual nature, that have referenced the CJA.   Underlined 
emphasis has been added by author to delineate the CJA sentences imposed by the lower courts 
and High Courts while noting that correctional supervision is often applied for serious young 
offender crimes such as rape. 
 
i) S v MK 2012 (2) SACR 533 (SGHC) – young offender convicted of two counts of rape of minor 
boys and sentenced by the trial court to 5 years imprisonment and thereafter High Court remitted 
the matter back to the trial court to consider sentence afresh as correctional supervision under 
the CPA was wrongly precluded by trial judge due to seriousness of offences and the probation 
report recommendation was ignored in relation to detention for therapy and probation officer 
supervision under CJA sub-sections 53(4)(c) and (d), which are level two diversion options 
involving serious offences.  By way of background CJA 53(4)(c) involves the “referral to intensive 
therapy to treat or manage problems that have been identified as a cause of the child coming into 
conflict with the law, which may include a period or periods of temporary residence” while 
CJA(4)(d) involves the “placement under the supervision of a probation officer on conditions 
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Also note that Bertelsmann et al. confirm that “correctional supervision is a 

sentence that is imposed upon an accused who, in the opinion of the court, 

should serve his sentence, or part thereof, in the community rather than in jail 

[and] section 276A CPA has been amended by the Child Justice Act 75 of 2008 

to include reference to section 75 of that Act, to which this section is now subject, 

and which provides that correctional supervision can be imposed upon child 

                                                                                                                                                 
which may include restriction of the child’s movement outside the magisterial district in which the 
child usually resides without the prior written approval of the probation officer.” 
 
ii) S v FM 2013 (1) SACR 57 (NGHC) – young offender convicted of rape when he penetrated a 
minor girl with mental disabilities and was sentenced by the trial court to 15 years imprisonment 
(5 years suspended for 5 years) and thereafter the High Court confirmed decision but suggested 
that a CPA 276(1)(b) prison sentence was not the best option as the trial judge could have 
employed 276(1)(i) of the CPA which is a prison sentence that can be reverted to correctional 
supervision by the appropriate corrections official. 
 
iii) S v L 2012 (2) SACR 399 (WCHC) - young offender convicted of murder and sentenced by the 
trial court to 10 years imprisonment (four years suspended) before CJA in force, and thereafter 
the High Court cited a material misdirection as CJA should have been referenced, alongside 
section 28(1)(g) of the Constitution, and correctional supervision under the CPA should have 
been considered taking into consideration the CJA and the Constitution. 
 
iv) S v LM 2013 (1) SACR 188 (WCHC) - young offender convicted under the Drugs and Drugs 
Trafficking Act 140 of 1992 and sentenced to a postponement of sentence in terms of section 
297(1)(a)(i) of the CPA and 78 of the CPA – the  High Court confirmed the postponement of 
sentence. 
 
v) S v Gani No 2012 (2) SACR 468 (SGHC) - young offender convicted of theft by trial court and 
Magistrate sought High Court advice for sentencing.  High Court set aside conviction as CJA 
diversion should have been considered before and during trial. 
 
vi) S v RS and others 2012 (2) SACR 160 (WCHC) - young offender convicted of housebreaking 
and theft and trial court sentenced offender to 3 years imprisonment while the High Court set 
aside sentence and replaced it with 18 months of correctional supervision under the CPA. 
 
vii) S v CS 2012 (1) SACR 595 (ECHC) - young offender convicted of using a car without consent 
of owner and housebreaking with intent to steal and trial court sentenced offender to 2 years 
compulsory residence in a child and youth care centre pursuant to subsection 76(1) of the CJA. 
The High Court confirmed the sentence of 2 years compulsory residence in a child and youth 
care center. 
 
viii) S v BL 2013 (1) SACR 140 (NGHC) - young offender convicted of robbery with a firearm and 
trial judge sentenced youth to correctional supervision under the CPA while the High Court 
agreed to the correctional supervision sentence but remitted the matter back to the trial court so it 
could reference CJA sections 72 (community based sentences) and 75 (sentences involving 
correctional supervision). 
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offenders, with an option of imprisonment only in respect of child offenders older 

than fourteen years.” 115   

 

Finally note section 78 of the CJA (Postponement or suspension of passing of 

sentence)  in relation to suspended sentences, which confirms that ”the 

provisions of section 297 of the Criminal Procedure Act apply in relation to the 

postponement or suspension of passing of sentence by a child justice court in 

terms of this Act... [and] in addition to the provisions of section 297 of the 

Criminal Procedure Act the following may be considered as conditions... 

fulfillment of or compliance with any option referred to in [ a closed list of 

diversion options].” 116  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

                                                 
115 Bertelsmann et al. (2012: 11). 
116 Child Justice Act, section 78. 
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Civil/Delictual Claims and Section 300 of the CPA 

 

This section will briefly review why civil/delictual claims are not comprehensively 

reviewed in this thesis while taking cognizance of the fact that this is a 

specialized Doctorate in Criminal Justice, which was conceived and planned 

within a Criminal Justice Department, and therefore criminal processes, 

procedures and practices are focused upon.  This section will also explain why 

civil forfeiture proceedings, as undertaken by the NPA, are covered in this thesis, 

while section 300 CPA compensation claims (for property losses only) are 

omitted. 
 

Civil claims are not covered in this thesis as ‘complainants/witnesses’ are a 

different class or category of aggrieved person, when compared to 

‘plaintiffs/applicants’ who seek civil damages (of course some victims may 

proceed under both criminal and civil law, but each area requires a different 

analysis and conceptual framework). 117  In this regard, this thesis asserts that 

‘complainants/witnesses’, who take part in sexual violence prosecutions, should 

be financially supported by offenders or the state, within the criminal justice 

system framework, as they provide valuable assistance to prosecutors and the 

courts when cases are prosecuted  (which often results in secondary 

victimization 118), and they also assist law enforcement when they identify alleged 

                                                 
117 Laxminarayan (2010:63) confirms that complainants/witnesses in criminal proceedings can “be 
distinguished from non-criminal litigants in several ways… first crime victims face [greater] 
emotion[s]… secondly victims are represented by the state….thirdly…recovery of the victims 
suggest[s] a long term concern….finally specific categories of vulnerable victims may suffer 
severe consequences due to the structure of criminal proceedings.” 
 
118 Regarding secondary victimization, Doe (2004:304) a Canadian rape survivor notes her 
treatment in the criminal justice system which mirrors the experience of South African victims:  
 

‘a doctor, usually male, [during post assault forensics examinations] gives you an 
internal to verify penetration and to capture any rape sperm…Hairs are removed 
from your scalp and plucked from your public area. Skin cells are scraped from your 
shin. Blood is taken from your arm. Saliva from your mouth. They give you massive 
doses of antibiotics and morning after pills that make you ill. Everything is put into a 
little box and put away, and you never see it again.... anyone would agree that the 
tests are invasive and intrusive. I can testify that they are experienced by women 
involved as a second assault.’ 
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offenders so that monitoring of suspected individuals can be undertaken 

(irrespective of convictions).    

 

With the above in mind, this thesis focuses on the compensatory issues that 

victims must address in the criminal justice system independent of civil remedies. 

For example, the following questions are posed in this thesis. Why do 

prosecutors and state attorneys neglect important criminal compensation 

provisions when they could be of great benefit to victims of sexual violence? In 

this regard, many offenders have disposal incomes that could be subject to 

conditional sentences 119  and in the case of forfeiture, money can be provided to 

victims when instrumentalities have been forfeited and executed by the state. 

Another issue related to the criminal processes and the compensatory concerns 

of victims is what are the responsibilities of prosecutors in relation to victim 

compensation reviews and social grant referrals? Finally, the last concern 

covered in this thesis, that solely involves criminal justice concerns, is how 

should the judiciary deal with informal patriarchal customary settlements that 

have been arranged alongside criminal court proceedings? More specifically 

customary compensation arrangements can be a mitigating factor in sentencing 

(as these arrangements provide helpful post assault money to victims), or 

conversely an aggravating factor (as these financial agreements can also be 

used to suppress women, as they are often arranged under duress, by male 

representatives of the victims and the offenders, with the goal of securing victim 

                                                                                                                                                 
Also note that Rape Crisis Cape Town Trust (2005:11) confirms that ‘the [forensic] examination is 
sometimes embarrassing and uncomfortable’ and ‘you will be asked to lie down on an 
examination table and the doctor [who is often male] will do an examination of your entire body 
including your vagina and anus.’ Rape Crisis also confirms that ‘your pubic hair may be combed 
for evidence of the rapist's hair, which will be proof of what happened.’ 
119 Research undertaken in this thesis in subsection 8.6, confirms that many sexual offenders 
have means to compensate victims via correctional supervisor and suspended sentenced orders. 
For example, Jewkes et al. (2009) confirmed, after surveying 1738 households in the Eastern 
Cape and Kwa-Zulu Natal, that men who raped were likely to be educated and also likely to earn 
over R500 per month. 
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endorsements for non-incarcerate sentences or securing victim absences from 

court). 120 

 

Turning to the qualifications mentioned at the start of this section, it is important 

to note that section 300 of the CPA 121 is not reviewed in this thesis as it only can 

compensate victims for property replacement/damage, and secondly, its 

execution must be facilitated by way of the civil courts.  Regarding the narrow 

heads of damages that can be reviewed, it is clear that s 300 becomes almost 

irrelevant when one considers that victims of sexual violence mostly incur non-

property damages relating to their appearances in court, security arrangements 

and their psycho-medical care. In this regard, the survey results undertaken in 

Chapter Eight confirm that victims incur the following types of damages when 

seeking to access the criminal justice system and when seeking post-assault 

care: transportation costs; medical costs; telephone costs; emergency housing 

                                                 
120 Note Terblanche (2007:363) where it is confirmed that “it is clear that the payment of 
compensation is a mitigating factor [in sentencing].” Also note the United Nations Office on Drugs 
and Crime (2010:2 and 26) confirm that it is important to ascertain if “payment of restitution in 
certain gender-based cases provide the basis for a decision by the prosecutor not to prosecute... 
[and] are there cases where restitution is prohibited by law yet continues as a customary practice 
(e.g. where the father or husband is given restitution in cases of rape)?’  Also note interview 
findings in subsection 7.1.2 wherein prosecutors and magistrates confirmed that customary 
compensation arrangements often influenced attrition rates. 

 
121 Section 300 of the CPA can be ordered within sentencing proceedings but its execution must 
be completed in civil courts and only property damages can be reviewed. In this regard see 
relevant sections with emphasis added below: 

300(1) Where a person is convicted by a superior court, a regional court or a magistrate's court of 
an offence which has caused damage to or loss of property (including money) belonging to some 
other person, the court in question may, upon the application of the injured person or of the 
prosecutor acting on the instructions of the injured person, forthwith award the injured person 
compensation for such 
damage or loss...      
(a) An award made under this section-                                                                                                        
(i) by a magistrate's court, shall have the effect of a civil judgment of that court;                                                        
(ii) by a regional court, shall have the effect of a civil judgment of the magistrate's court of the 
district in which the relevant trial took place.                                                                                                                             
(b) Where a superior court makes an award under this section, the registrar of the court shall 
forward a certified copy of the award to the clerk of the magistrate's court designated by the 
presiding judge or, if no such court is designated, to the clerk of the magistrate's court in whose 
area of jurisdiction the offence in question was committed, and thereupon such award shall have 
the effect of a civil judgment of that magistrate's court. 
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costs; security/relocation costs; employment losses; school cancellation fees; 

counseling costs; childcare costs; legal fees and pregnancy related expenses. 
 

With regards to the second qualification about section 300 orders it is important 

to note that these orders must be executed civilly and therefore they can be 

expensive and time consuming to enforce.  This is especially so if defendants 

claim to be ‘judgment proof’ as this can lengthen civil proceedings and perhaps 

completely block the final execution of civil judgments. Of course the above 

proviso may not apply where victims are abused in institutional settings (such as 

schools, churches, and places of employment), or alternatively, where there is 

state liability on account of negligence (via vicarious liability or by the direct 

omission or actions of state officials), as defendants in these cases have access 

to unlimited financial resources, Nonetheless many victims in are abused in 

homes so this is often not the case for the majority of complainants in South 

Africa.  

 

With the foregoing in mind, the author submits that the criminal compensatory 

processes reviewed in this thesis (namely compensation via suspended 

sentences and correctional supervision orders, compensation via forfeiture 

orders and compensation via the SRDG and CWS government benefits) 

overcome the disadvantages of section 300 CPA orders as they are undertaken 

at the state’s expense and are available to all victims irrespective of problems 

inherent with civil executions which may necessitate hiring a lawyer.  Moreover, 

offenders who do not comply with compensatory sentencing orders may be 

subject to penal sanctions thus incorporating a powerful compliance incentive not 

found in civil remedies or section 300 of the CPA.   

 

With regards to correctional supervision orders, SS Terblanche confirms that; “in 

terms of [section 276A(4) of the CPA]... the court that originally imposed the 

correctional supervision is empowered to reconsider its own sentence [on 

default] and replace it with another (competent) sentence [and] the whole 
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spectrum of sentencing options [including imprisonment] becomes available 

again if correctional supervision fails.” 122 Furthermore, De Toit et al. confirm that 

“where the accused does not comply with the conditions of his correctional 

supervision the provisions of s276A(4)(a) must be applied [and] this requires that 

the Commissioner of Correctional Services or a probation officer should make a 

motivated recommendation before the Court can impose another sentence.” 123  
 

Regarding suspended sentences SS Terblanche confirms that “it is the rule 

rather than the exception that a suspended sentence will be put into operation 

[including a sentence of imprisonment] if compliance with conditions was in the 

control of the offender and the offender failed to comply.” 124 Furthermore, De 

Toit et al. confirm that “upon prima facie indications that a condition was 

breached or not complied with, the person concerned may be arrested on a 

warrant issued by any court and detained until the matter can be investigated by 

the court.” 125 
 

Lastly it is important to note that the author chose to include a review of civil 

forfeiture proceedings, as opposed to civil remedies in general. In this regard, 

civil forfeiture proceedings are quasi-criminal processes and necessarily involve 

the following: police investigators that work closely with the NPA; prosecutors 

from the NPA who instruct state attorneys; and finally important crime control 

purposes (also see subsections 5.2 for a full review of forfeiture provisions in 

POCA). With this in mind, the NPA includes forfeiture targets in its annual 

strategic objectives, along with victim compensation derived from POCA 

provisions, and as such forfeitures rates and POCA compensation levels are 

used by Parliament and other stakeholders to evaluate the annual performance 

of the prosecution authority. 126  These prosecutorial performance targets confirm 

                                                 
122 Terblanche (2007:310). 
123 De Toit (2012: 28-10). 
124 Terblanche (2007:377). 
125 De Toit (2012: 28-51). 
 
126

 NPA’s (2012) Annual 2012 Performance Plan, subsection 4.1(3)).  It is important to note that 
the NPA has only four (4) strategic indicators in their annual strategic plan in relation to 
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both the compensatory objectives of forfeiture provisions, and forfeitures’ 

connection to prosecutorial processes, which is a key focus of this thesis.   

 

Finally, it is important to note that civil forfeiture orders are executed by state 

officials, as the state is the sole Applicant. Therefore victims do not sustain any 

costs or inconveniences when trying to obtain moneys from forfeited property as 

they may request funds derived from preserved/forfeited assets from the court 

informally without engaging in a civil suit themselves.  Further, because the state 

executes the forfeited assets under its own mandate and with its own resources, 

no further execution processes are required by the victim such as garnishment 

orders or discoveries to ascertain if the respondent is solvent.  In this regard, 

difficulties can occur when victims try to execute civil orders/judgments, as 

previously noted in relation to above discussion on section 300 CPA orders, and 

forfeiture orders do away with execution obstacles as assets are sequestered 

and executed upon forfeiture via State efforts. Once again, the same cannot be 

said for civil judgments for delict or negligence where execution can be a serious 

problem when plaintiffs attempt to realize judgments and defendants resist. 127   

                                                                                                                                                 
“improve[ing] justice services for victims of crime’ and one (1) of these four (4) benchmarks is 
compensation provided to victims via POCA provisions. 
 
127 For example see the case of Esme van Zijl and Imker Marais Hoogenhout (25 May 2006) 
Cape of Good Hope Provincial Division- High Court, Case no 9253/99 which confirms the 
difficulties involved in the execution of a civil judgment involving sexual violence when a offender 
claims to be judgment proof.   
 
Also, as an aside, this matter is also significant as it clarified issues surrounding  the statute of 
limitations in civil matters and the discovery of damages thereto when these issues were 
reviewed at the Supreme Court of Appeal (see Van Zijl v Hoogenhout [2004] 4 All SA 427 (SCA). 
 
With this in mind, by way of a review of file documents obtained from the court register, below are 
the steps that the victim/plaintiff undertook to try to enforce a civil judgment. 

(i) An unreported judgment was first delivered in the case of Esme van Zijl and Imker 
Marais Hoogenhout (25 May 2006) Case no 9253/99 which awarded damages due to 
the rape and sodomy of the victim for over seven years. The court ordered R450 000 
to the victim (and interest from 19 August 1999) and costs of the suit on an attorney 
and client scale.  
 

(ii) Thereafter in letters dated 12/05/2006 (as found in the court file) from the judgment 
debtor’s lawyer, W A Barnard, the following was confirmed: we once again place on 
record that our client has no further assets having  cashed in all his investments and 
having loaned some R300 000 plus from his wife. 
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(iii) Thereafter in letters dated 12/07/2006 and 23/08/2006 (as found in the court file) 

from the victim’s financial investigator, T Taljaard of Brooke International, the 
following was confirmed: [we were asked] to ascertain whether Mr. Hoogenhout has 
any assets or whether there were any changes with his finance portfolio [and] an all 
bank search was done in 2005 and it showed that Mr. Hoogenhout was the holder of 
three accounts... [and] two accounts of Mr. Hoogenhout are in his wife’s name....  we 
suggest to you to apply for bank statements from the date the accounts changed 
from husband to wife... we also await a quote for any shares or policies that Mr. 
Hoogenhout might have... Mr. Hoogenhout worked most of his life and [has] got no 
assets registered in his name [while] Mrs. Hoogenhout never worked and [has] got 
immoveable and moveable assets as well as healthy bank balances.... in conclusion 
we are of the opinion that when this can of worms was opened by our client, Mr. 
Hoogenhout started to transfer his assets to his spouse in order to plead poverty 
should he be found guilty of the charges against him” 
 

(iv) Thereafter in a letter dated 31/08/2006 (as found in the court file) from the judgment 
debtor’s lawyer W A Barnard the following was confirmed: “[the judgment debtor] 
respectfully abides by the Court’s decision and has instructed us to place the 
following on record... he has no means to settle any judgment amount as he owns no 
property immovable or movable and has no funds or deposit accounts or investments 
[and] this matter has costs our client, conservatively R500 000 most of which he has 
had to borrow from his wife to whom he is married out of community of property [and] 
we believe that whatever monetary judgment is finally granted against him will be met 
with a nulla bona return.” 
 

(v) Thereafter in an affidavit of the victim dated 6/12/2006 (as found in the court file) 
supporting a sequestration of the judgment debtor’s estate, the following was 
confirmed: that “the Respondent [judgment debtor] has previously made substantial 
and regular deposits to this wife with the intent of prejudicing me, in my capacity as 
his judgment creditor... it appears from the substantial income declared by the 
Respondent for the past three years and from forensic investigations arranged by my 
attorneys that there is a very real prospect that a substantial number of the 
Respondent’s assets remain undisclosed and/or intentionally concealed by the 
Respondent.... the appointment of a trustee will ensure the recovery of any assets 
that have been concealed and/or unduly disposed of and will allow these assets to be 
brought back into the estate... such a process will generate a valuable pool of assets 
which will provide an ample resources for the payment of any costs associated with 
the sequestration... lastly the appointment of a trustee will bring an end to the 
Respondent’s unlawful disposal of his assets and will facilitate an independent and 
through investigation of all the assets and liabilities of the estate through the 
utilization of the extensive powers afforded by the [Insolvency] Act [24 of 1936].... I 
shall cause sufficient security to be furnished to the Master of the above Honourable 
Court for the payment of all fees and charges necessary for the prosecution of the 
sequestration proceedings and of all costs of administering the insolvent estate until 
a trustee has been appointed, and if no trustee is appointed, of all fees and charges 
necessary for the discharge of the deceased estate from sequestration.” 
 

(vi) Thereafter, on 08/12/2006, the victim lodged R20 000 bond “in case the [victim] shall 
fail when required by the said Master to pay all fees and charges necessary for the 
prosecution of all sequestration proceedings and of all costs of administering the 
estate. 
 

(vii) Thereafter, a provisional sequestration order was obtained in the High Court (Cape of 
Good Hope Provincial Division) on 12 December 2006, case number 13473/06, 
involving the victim and the judgment debtor’s wife.  
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1.4 Methodology 
 

This thesis ascertains the efficacy of South African compensatory criminal 

processes, in sexual violence matters, by way of two well established research 

methodologies; firstly by way of standard legal analysis (by reviewing 

constitutional precepts, legislation, policies and case law), and secondly, by way 

of empirical evidence (namely a review of new findings from interviews, case 

studies and surveys). These research methods were undertaken to prove this 

thesis’ hypothesis which suggests that gender bias is a factor that prevents the 

provision of compensation to victims of sexual violence in criminal sentencing 

dispositions, and in quasi-criminal civil forfeiture proceedings, thus leading to a 

discriminatory outcome.  
 

This methodology section will include the following:   
 

 First, a general discussion on how the research undertaken for this thesis, 

namely text based legal research and new empirical research, work 

together to further the hypothesis;  
 

 Second, a review of precedent methodological approaches will take place, 

namely, feminist social science research, feminist legal research and 

research based on critical legal theories. These precedent approaches 

analyze gender concerns and employ socio-legal research techniques; 
 

 Third, each research practice, namely text based legal research, 

interviews, surveys and case studies, will be canvassed separately, 

focusing on  processes undertaken, ethics concerns and weaknesses and 

strengths of each approach; 
 

  Finally, a more nuanced review of action research methods will take 

place, as this practice was employed within the case studies.  
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To begin, this thesis combined legal research, via legal texts, with an analysis of 

empirical data from interviews, case studies and surveys. These two broad 

approaches were weaved together as the legal analysis provided an important 

foundational base, or bridge, into the main thrust of this thesis, namely the 

empirical research that contextualizes the harm caused to sexual violence 

victims when they try to access criminal courts, and post assault services, but are 

unable to do so on account of economic barriers that could have been easily 

remedied by way of state or offender compensation.  

 

Legal texts are reviewed first in this thesis, in Chapters Two to Six, followed by 

an analysis of the application of the law in practice in Chapters Seven to Ten. In 

this regard, the legal analysis provides a review of law as a source of normative 

power which gains its authority from case law and statutes (and to a lesser 

degree international human rights conventions), 128  while the new empirical 

evidence undertaken in this thesis questions, and distills, role-players’ beliefs and 

discretionary practices, in relation to sexual violence cases, to ascertain how the 

law exists in practice. 129 Put another way the legal analysis employed in this 

thesis first reviews the law, and legal principles, as defined in statute and case 

law (i.e. how provisions in the Constitution and the CPA and POCA are 

interpreted by the courts and thus how they should be practiced by criminal 

justice role-players), while the new empirical research put forth in this thesis 

thereafter seeks to deconstruct 130 the law by dismantling it,  questioning its 

                                                 
128 Albertyn (2005:220) where it is noted that “law has a practical and normative power (and) inter 
alia, this has been the power to include or exclude, to determine who has access to rights and 
resources and who falls within the boundaries of social and economic recognition/affirmation or 
beyond them in processes of exclusion, stigmatization and marginalization.” 
 
129

Albertyn (2005:220) also notes that for law to “transform” scholarship must “also address the 
normative and conceptual underpinnings of the law, as well as its application and practice.” 
 
130 Deconstructing law and legal processes  is important, as noted by Albertyn (2005:219), when 
she states that “a strong critique of the law is thus combined with a recognition of law as a site of 
power and an arena of struggle [because] the law is an imperfect and even hostile tool, but it is a 
terrain that cannot be ignored.” 
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normative authority and value 131,  and then analyzing its contextual applications, 

and how law is actually applied by prosecutors, state attorneys and judges. More 

specifically, victim surveys contextualize the gendered economic needs of sexual 

violence victims, post assault, so they can be compared to the compensatory 

practices and beliefs of prosecutors and judges, as confirmed via interviews and 

case studies. Furthermore, case studies, which encapsulate action research 

methods, also uncover the ‘mechanics’ of the law, by delving into discretionary 

court processes, by reviewing court files and through interacting with role-

players.   
 

Regarding the scholarly disciplines that informed this work, there are three 

disciplines that must be acknowledged as precedent methodological 

approaches/theories and this thesis is influenced by each of these strains as 

noted.  
 

The first scholarly sphere that reviews legal texts and thereafter how the law is 

applied in practice, in relation to gender issues, are social sciences disciplines 

that delve into feminist research.  It is important to note that feminist researchers 

in the social sciences regularly employ “methods, theories and epistemologies 

that are not inherently feminist [and these] raise an interesting question regarding 

how distinct feminist research is, or should be, from conventional social science 

scholarship.” 132  With this in mind, this thesis also engages standard empirical 

research methods that are found throughout the social science disciplines 
                                                 
131 Kirchengast (2010:88) confirms that at present, in common law jurisprudence, there is a 
“normative theory of the [criminal] trial” which suggests that the trial is a “means by which 
defendant’s rights are protected a prior despite recognizing that the trial involves a 
communicative process between participants [and that] this normative perspective significantly 
privileges the defendant.” Moreover he notes, at 86, that “the positioning of victims’ rights 
alongside those of the accused will continue to be excluded so long as the criminal process is 
constituted within a normative framework that positions the trial around the interests of the 
defendants….[and instead] the criminal process ought to be viewed discursively as a changeable, 
elastic and inclusive forum  through which various perspectives and interests come to be valued.” 
 
132 O’Shaughnessy et al (2012:515).  Also note that O’Shaughnessy et al, at 494, confirm their 
conclusions about the use of standard social science methodologies by feminist scholars, were 
substantiated by  “a study that systematically explores the state of feminist qualitative research 
today [from 1998 to 2008 with a sample of 2 269 feminist journal articles]through a content 
analysis of recent academic feminist literature in the social sciences.” 
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(namely surveys, case studies and interviews) but while doing so it also 

acknowledges the special role of feminist epistemology thereto.  More 

specifically, the general research approach in this thesis can be said to dovetail 

feminist research epistemological approaches as it is a well-established feminist 

research practice to “attend not only to the outcomes of their research but also to 

the processes that lead to knowledge construction [as] feminist often assert that 

the ways in which knowledge is constructed deeply affect research and, 

subsequently, what is “know”.” 133   

 

This thesis follows the above approach by letting victims recite their own 

concerns directly via surveys in Chapter eight thus expanding the knowledge 

construction process (so that state role-players viewpoints are not the only 

source of empirical information reviewed).  Also note, in the case study in 

subsection 7.2.6, processes that lead to knowledge construction were also 

carefully reviewed and examined.  More specifically, this thesis employed an 

action research component within this case study: firstly, to uncover how state 

attorneys use their discretion in civil forfeiture proceeding to help victims or to 

obstruct victims; secondly, to rebut the presumptions of gender neutrality put 

forth in the state attorneys’ statutory interpretations; and thirdly, to second-guess 

the state attorneys’ procedural decisions in a sub-judice court proceeding so as 

to test discriminatory positions in real time, within ongoing legal proceedings.  It 

can be said that this epistemological approach provided powerful insights that 

may have been lost if questions relating to bias and discrimination were posed to 

role-players retrospectively and post adjudication. Furthermore without 

employing this specific ‘knowledge construction process’, it would have been 

difficult to label the actions of state role-players as being biased and 

discriminatory as the state attorneys in question could lay blame elsewhere post 

adjudication. With the above in mind the processes described at the end of this 

methodology subsection, in relation to the case study in subsection 7.2.6, were 

as important as the findings, or ‘outcomes’, of the case study in question. 

                                                 
133 Ropers-Huilman (2011:670) 
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The second academic discipline that regularly reviews law, and its gendered 

practice, is feminist legal scholarship in law schools. In this regard, Katharine 

Barlett has provided a useful definition of feminist legal scholarship, namely: 

“scholarship [at law schools that is] aimed at critically describing the relationship 

between gender and law [or] prescribing how that relationship might be 

improved.” 134  Also, Barlett confirms that there is an “interactive relationship in 

feminist legal scholarship between scholarship and practice [and] this 

relationship has been described as dialectical, meaning that each feeds and 

helps redirect the other [as] feminist scholarship has built importantly and 

inextricably on direct engagement and experience with the law itself.” 135   

 

As noted above in the explanations of the  ‘knowledge construction processes’ in 

relation to feminist social science research, this thesis also involved “direct 

engagement and experience with the law itself” via the case studies  (and the 

action research techniques thereto as described at the end of this subsection) 

and via interviews with criminal justice role-players. Once again, as noted above 

with feminist research in the social sciences, and as confirmed by Barlett “much 

of today’s legal scholarship, including scholarship that does not identify explicitly 

as feminist, accepts that gender privilege is often invisibly embedded in the rule 

of law [and] as a result, while feminist scholarship is arguably more influential 

that it once was, it is also less distinctive.” 136  Nonetheless, it can be said that 

feminist legal scholarship has been an important contributor to debates in South 

Africa on how the law works in word and in practice to disenfranchise women and 

girls.  More specifically, C Albertyn confirms that “feminist legal activists [in South 

Africa]” have used legal discourse to “redraw these boundaries of inclusion and 

exclusion (in practical and normative terms)” 137  and as such “[in South Africa] a 

strong critique of law is thus combined with recognition of law as a site of power 

                                                 
134 Barlett (2012: 382) 
135 Barlett (2012: 429) 
136 Barlett (2012: 427). 
137 Albertyn (2005: 220). 
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and an arena of struggle.” 138 This thesis takes the above approach, when 

discerning discrimination and bias in the South African criminal justice system as 

this thesis assesses the law in both “practical and normative terms”, via case 

studies, victim surveys and interviews that question “law as a site of power and a 

arena of struggle” and secondly when comparing legal texts and constitutional 

imperatives in order to locate normative obligations. 

 

Finally, the third academic sphere that reviews law, and its actual gendered 

practice via contextual practices, are scholars that identify themselves as critical 

legal theorists. In this regard Elizabeth Comack and Gillian Balfour confirm that 

critical legal theorists suggest that “law is far from being an impartial and 

objective enterprise [as] law deals in ideology and discourse – through the 

meanings and assumptions embedded in the language that it uses, through its 

ways of making sense of the world and through its corresponding practices.” 139  

Furthermore they note that critical legal theorists suggest that “while law’s 

concern is ostensibly with making judgments on legal matters (such as 

culpability, admissibility or reasonableness) there is more at work… [as legal 

processes] also involves making judgments on the legal subjects themselves, in 

terms not only of what they have done, but also of who they are, and  on the 

social settings or spaces in which they move.” 140  Therefore Comack and Balfour 

confirm that critical legal theorists suggest that “law is not just a set of rules and 

procedures but a process that entails gendering, racializing and classing 

practices.” 141  

 

It can be said that the above-mentioned approach of critical legal theorists would 

likely be fully supported in South African law schools. In this regard legal 

commentator Geo Quinot confirms that in post-1994 South Africa, law schools 

must be open to wider sources of knowledge so that law can be contextualized. 

                                                 
138 Albertyn (2005: 219). 
139 Comack and Balfour (2004:9). 
140 Ibid. 
141 Comack and Balfour (2004:10). 
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In this regard Quinot confirms that “the new constitutional dispensation calls for a 

substantive mode of legal reasoning… [and] an understanding of law as a 

phenomenon that is socially constructed and situated.” 142  This thesis partly 

follows this precedent approach, and Quinot’s suggestions, as it seeks to analyze 

law not only from legal texts and judgments themselves but also by way of 

empirical methods that can discern “gendering, racializing and classing practices” 

via “social constructions” that have embedded themselves within court 

processes. 
 

Turning to the methodological practices employed in this thesis it is helpful to 

begin with a review of the legal (text based) research undertaken. In this regard, 

the author reviewed case law, legislation, constitutional and international human 

rights precepts, academic publications and policy documents to ascertain the 

current obligations of state role-players in relation to the facilitation of 

compensatory provisions and processes. Regarding case law, legal analysis is 

guided by precedent so a review of reported case law in the South African 

Criminal Law Reports (SACR) was undertaken up to February 2013 (namely 

Volume 1, February, 2013).   

 

Furthermore, unreported court judgments (as opposed to reported case law as 

found in published law reports 143) were also reviewed in this thesis and this was 

necessary as there was an absence of reported case law on sexual violence 

matters for which compensatory orders were given in the Regional and High 

Courts.  Most of this unreported case law is reviewed in the case studies in 

Chapter Seven but one can still find unreported judgments throughout this thesis. 
                                                 
142 Quinot (2012:415 and 417). 
 
143  It is a well-established principle of common law that unreported decisions are of equal 
precedent as those of reported decisions. Reported judgments are found in Law Reporters while 
unreported judgments must be obtained from the clerk of the court or by referral from colleagues. 
More specifically, to cite some variations that adhere to common law precedents, an unreported 
appellant court judgment has greater weight than a reported judgment of a lower court; 
furthermore a reported or unreported decision of the same court also holds the same weight.  
With the above in mind underexposed and unreported judgments were required to ascertain how 
laws were most often being applied by courts irrespective of their placement in Law Reporters. 
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The author visited prosecutors at various High Courts and Sexual Offences 

Courts throughout Cape Town (which sit at the Regional Court level) and 

requested court case file numbers in order to locate possible subjects for the 

‘case studies’ reviewed in Chapter Seven. 144  In this regard, the author sought 

unreported cases wherein sexual violence victims were provided with 

compensation, via forfeiture proceedings, correctional supervision orders or 

suspended sentences as the author was not able to locate reported case law on 

this point. 145  

 

With regard to the empirical evidence three (3) original research data sets are 

reviewed in this thesis, as follows: 
 

 First, twenty-seven (27) interviews with criminal justice role-players were 

undertaken; 

 

 Second, forty-seven (47) complainant surveys were administered and 

analyzed; 
 

 Lastly, eight (8) court file case studies were analyzed. The cases were 

identified and chosen by way of prosecutorial referral or through media 

reports.  In some of the cases action research was employed. 
 

The practical underpinnings of these data sets are reviewed in great detail in Part 

Five, Chapters Seven and Eight, in the relevant subsections that deal with 

interviews, case studies and victim surveys, as this better equips the reader with 

                                                 
144 After being provided with court file numbers from prosecutors for relevant cases the author 
obtained the paper court files from the court register’s office. This allowed the author to locate 
precedent unreported judgments wherein sexual violence victims were provided with 
compensation, via correctional service conditions or suspended sentences (namely, Case Study 
One and Two, in subsections 7.2.1 and 7.2.2). 
 
145 Note that S v Tabethe 2009 (2) SACR 62 (T), as mentioned previously in this thesis in 
subsection 1.3 in relation to restorative justice, is the only reported case that the author could 
locate wherein correctional supervision was used to provide compensation to a sexual violence 
victim but this judgment was overturned on appeal (Director of Public Prosecutions v Thabethe 
2011 (2) SACR 567 (SCA)). 
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important background prior to delving into the actual empirical findings. With this 

in mind, only a brief review is set in this introductory methodology section. As 

background, the data sets were all completed between 2005 to 2008 in Cape 

Town’s High Court and Regional Courts (including the Sexual Offences Courts), 

and in the informal settlements and townships outside of the city centre. 

Furthermore, Cape Town was chosen as the research location for the empirical 

research because its courts are amongst the best resourced in South 

Africa and issues concerning resource allocation are not as pressing as in other 

regions. 146  Also, the author was enrolled at the University of Cape Town.  

 

It is important to mention that the three (3) data sources referenced above were 

combined by way of a triangle approach with information being drawn from each 

source simultaneously so that not one source superseded, or was dependent on, 

the others.147  In addition, each of the data sources provided different insights 

from different criminal justice role-players.  More specifically, the interview data 

set provided insights on what compensatory practices, both formal and informal, 

in cases of sexual violence and non-sexual violence, were deemed permissible in 

the eyes of prosecutors, judges and customary community leaders. Secondly, 

the case studies data set, by way of court document reviews and discussions 

with role-players, provided insights into what compensatory practices were 

deemed acceptable in the eyes of correctional officials, prosecutors and judges, 

within sentencing proceedings, and what compensatory  practices were deemed 

acceptable in the eyes of, state attorneys (as instructed by NPA prosecutors) in 

forfeiture proceedings.  Finally, the victim survey data set provided insights into 

what compensatory practices were preferred by the victims.  All of these data 

                                                 
146 In the Western Cape, and in Cape Town, court administration and prosecutorial services are 
amongst the best resourced and managed in South Africa. Therefore victim assistance should be 
amongst the best in South Africa. In this regard, the Western Cape’s Budget is the third highest in 
South Africa as confirmed in the NPA’s (2011:3) Khasho Newsletter. 
147 Another example of a triangle approach in gender violence research can be found in Comack 
and Balfour  (2004:184) wherein interviews were conducted with court role-players, court files 
were reviewed and finally a series of ‘mock police reports involving four different types of crime 
categories’ were used to question court role-players on their views regarding gender inequalities. 
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sets, individually and collectively, suggested that biases existed and was often an 

important factor in role-players decision making processes. The data sets 

confirmed that prosecutors and magistrates had abundant discretion to facilitate 

compensation reviews but this discretion was rarely used in sexual violence 

cases partly due to unfounded and biased beliefs about sexual violence 

complainants and their gendered economic victimization losses (namely the 

incorrect suppositions that sexual violence victims did not want or need 

compensation and that there economic losses were not quantifiable).148  

 

Regarding each of the original empirical research sources employed in this 

thesis, the below comments explain why each method was undertaken and how 

they individually helped to prove the thesis hypothesis. Ethical issues are also 

briefly canvassed along with a review of the weaknesses and strengths of each 

approach. 
 

The first empirical research practice that was employed in this thesis was 

structured and unstructured interviews. In this regard interviews were undertaken 

with a High Court Judge, Commercial Crime Court Prosecutors, Sexual Offences 

Court Prosecutors and Magistrates, Correctional Supervision Officers, Defense 

Lawyers and informal community role-players (see interview schedule and 

structured questionnaire in Appendix 1).  The interview processes sought to 

compare compensatory practices in sexual violence cases and non-sexual cases 

so that discrepancies in treatment could be noted and actual practice discerned.  

Further, in order to ascertain if biases existed, the interviews reviewed court role-

players’ beliefs on the general economic losses of victims of sexual violence and 

the role of the criminal courts in addressing these unique gendered losses. 
 

 
                                                 
148 Comack and Balfour (2004:184) note that ‘in combination, the information obtained from a 
content analysis of Crown Attorney files [in Canada] and in-depth interviews with defense lawyers 
allows us to explore lawyers’ strategies… to reveal how lawyer’s negotiate their roles and 
strategies within a framework of procedural fairness, as well as the extent to which the prevailing 
socio-political context and discursive construction based on gender, race and class inform their 
case building work.’ 



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

83 

 

Regarding ethical considerations in relation to the interview process:  

 All participants were advised that their statements would be anonymous 

and they would not be identified thus improving chances of candid and 

thoughtful response; 

 Approval was obtained from the National Prosecuting Authority and the 

Provincial Regional Court President to conduct interviews with prosecutors 

and magistrates for the structured interviews (and for non-structured 

interviews if required);        

 Prior approval to interview informal community role players was given by 

the UCT Law Faculty Ethics Committee and it was confirmed that there 

would be no obligation to report suspected or confirmed ongoing 

incidences of crime. 149  The author was not provided with direct names or 

                                                 
149 In an email dated 7 March 2006 to University of Cape Town (UCT) Faculty of Law the author 
inquired as follows:  “I will be conducting interviews with community leaders regarding the 
informal practice of mediating sexual assault matters without the assistance of police or 
prosecution personnel…. If a community leader discloses a case of sexual assault am I bound to 
report the incident to the authorities if this has not been done? I believe that I do not fall under the 
below reporting provisions in the Prevention of Family Violence Act 133 of 1993 and the Child 
Care Act 74 of 1983.”  
 
In an email dated 22 March 2006 the author was informed by UCT Faculty of Law:  “there is no 
general legal duty to report crime on the part of an ordinary person although there may be 
exceptions e.g. where the person is a police officer or required to report under statute. You do not 
appear to fall into these exceptional categories. I agree with your conclusions that you would not 
appear to fall under the domestic violence or child care legislation. So, leaving aside moral 
obligations, I don't think you would be legally obliged to report the possible commission of a crime 
to the authorities.”  
 
The above summation is consistent with Sloth-Nielsen (2012) and her review in ‘Obligations to 
report commission of sexual offences against children or persons who are mentally disabled’.  
In this regard at 18-4 she confirms that the Children’s Act contemplates two reporting categories: 
professionals who in the course of their work deal with children as obligated reporters, and so 
called ‘community reporters’ (i.e. members of the general public) who may report a belief that a 
child is in need of protection, but are not compelled to.” Furthermore, after the empirical research 
was completed in this thesis, the Criminal Law (Sexual Offences and Related Matters) 
Amendment Act (SORMA) came into force, which has broader reporting requirements. More 
specifically Sloth-Nielsen confirms, at 18-5, that “the reporting provision in SORMA [in subsection 
56(5) in relation to children and persons with disabilities] places the duty to report upon ‘a person’ 
which appears to abode of no exception… and this blanket approach by the legislature may raise 
anomalies. In this regard, at 18-10 and 18-11, the following is noted: “mandatory reporting 
requirements [in SORMA] are set to lead to a myriad of ethical challenges, at a practical 
level…[as] researcher[s] would be compelled to disclose any violation of SORMA emerging 
during the research process... moreover the legal compulsion to report this would have to be 
revealed to any research subjects... [as there is a] threat of criminal sanctions [for not reporting].  
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made aware of a specific case of ongoing sexual violence, as a result of 

the interviews, so the reporting issue did not present itself. 

 

Regarding weaknesses of the interview process:  

 As noted by Mats Alvesson:  
“…there are some serious problems with interviews that cannot 
really be avoided through the use of techniques aiming to make 
interview work as rational as possible. There are always sources 
of influence in an interview context that cannot be minimized or 
controlled...  This is partly the case because the statements are 
liable to be determined by the situation, i.e. they are related to 
the interview context rather than to any other specific 
"experiential reality", and partly because they are affected by the 
available cultural scripts about how one should normally express 
oneself on particular topics.” 

150  
 

The present research also had to deal with the above problem and the 

following mechanisms /strategies, listed below, were used to address this 

weakness; 

 Structured and unstructured interviews were completed with judges and 

prosecutors in their court offices thus ensuring the participants maintained 

their professional distance from the subject matter. This can be compared 

to the informal interviews held with community leaders, as one interview 

took place in a home in a township, while another interview occurred at a 

place of employment that was not related to the information sought in the 

interview. With this in mind the findings from these community member 

interviews, as found in subsection 7.1.2, must be read with caution; 

 All participants were told that their statements would be anonymous and 

they would not be identified thus improving chances of candid and 

thoughtful response;  

 When structured interviews were held with prosecutors and judges (the 

large majority of interviews undertaken for this thesis) they were notified 

that all participants were answering the same set of questions and 

objectivity was important. In this regard, prior to the interview each 
                                                 
150

 Alvesson (2003:166)  
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participant was given a list of written interview questions along with a 

written statement of confirmation of anonymity. 

 

Regarding strengths of the interview process: 

 Interviews with prosecutors and judges allowed the researcher to 

understand and analyze professional biases, which is not publically 

acknowledged in official statements, records or publications; 

 Interviews were conducted in a sound methodological manner (see 

detailed information on procedural matters relating to interviews in 

subsection 7.1). 
 

The second empirical research practice that was employed in this thesis was 

complainant surveys (see survey template in Appendix 3, with the informed 

consent information thereto, along with a full survey methodological review in 

subsection 8.2, and survey findings in subsection 8.3 to 8.6 and Appendix 3).   

Surveys were undertaken to assess the following: the compensatory needs and 

preferences of sexual violence victims in South Africa in relation to their post 

assault economic losses; victims’ concerns about compensatory cultural 

obligations; and finally the financial losses incurred by victims’ when interacting 

with the criminal justice system. Also note that victims’ views on offenders’ 

general ability to pay compensation was also analyzed.  
 

Regarding ethical considerations in relation to the survey process: 

 A detailed review of the survey administrative is undertaken in chapter 8. 

The review confirms that: ethics approvals were obtained; expert rape 

counselors (who spoke different languages) were retained to assist so the 

author did not contact victims directly; informed consent processes were 

followed; and selection of participants was done via expert rape 

counselors and voluntariness was stressed; 

 Approval was obtained from the NPA and UCT’s Faculty of Law’s Ethics 

Committee to conduct a survey with victims of sexual violence. 
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 Regarding weaknesses and strengths of the survey process:  

 A small sample was undertaken (47 victims were surveyed) and there 

were concerns with the neutrality of survey participants (as noted 

previously in relation to the weaknesses in the interview process); 

 The foregoing limitations were mitigated using research techniques 

suggested by L Davis et al. in their article 'The Value of Qualitative 

Methodology in Criminological Research' 151 which retrospectively 

critiqued the research practices of a marital rapes study that employed a 

‘purposive theoretical sampling method... one-on-one, in-depth, semi-

structured interviews... [and] open-ended questions.’ 152  The marital rapes 

study's goals, which were similar to the survey goals in this thesis, ‘... 

[were] to reduce... the experiences [of the marital rapes' survivors] to a 

brief description that typified the experiences of all the participants in the 

study.’ 153   
 

To ensure that the qualitative data was reliable, the marital rapes study 

researchers, and the author of this thesis, were guided by similar research 

principles or guidelines. In this regard the foregoing methodological priorities 

were noted in the marital rape study and these principles were identical to the 

priorities of the research undertaken for this thesis:  
 

‘[the research] attempted to substantiate the accuracy of their 
accounts and ensure consistency (whether the findings would be 
consistent if the enquiry was replicated with the same subjects), 
neutrality (whether the findings are a function of the informants 
and not the researcher), credibility (that the research was 
conducted in such a manner as to ensure that the phenomena 
was accurately identified and described) as well as confirmability 
(whether the results of the research could be confirmed by 
another).’ 154  

 

                                                 
151 Davis and Klopper (2003: 72). 
152 Davis and Klopper (2003: 73-74). 
153 Davis and Klopper (2003: 74). 
154 Davis and Klopper (2003: 74). 
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The marital rape study researchers accomplished the foregoing by employing 

multiple procedures such as:  
 

‘prolonged engagement and persistent observation... ; 
triangulation... ; structural corroboration... [via] multiple types of 
data to support or contradict the interpretation... [and] negative 
case analysis [to deal with credibility problems or disconfirming 
evidence]... ; transcription double checking... ; coding of data... ; 
peer review... ; [use of academic] internal and external 
examiners; [and ensuring researchers applied] critical 
subjectivity.’ 155  
 
 

The survey processes undertaken for this dissertation also followed the above 

best practice procedures by way of the following methods: 

 The author engaged trained rape counselors, and other social work 

professionals, to administer a survey to forty-seven (47) sexual violence 

complainants thus ensuring prolonged engagement and persistent 

observation; 

 The author engaged in triangulation, negative and positive corroboration, 

and the use of multiple types of data by comparing the survey results and 

conclusions to those of a South African Law Reform Commission 

Discussion Paper on victim economic loss.  In addition, results of the 

survey were compared against international literature and studies and 

other research data obtained in this thesis; 

 The author used a conservative approach when tabulating the participants' 

estimated Rand expenditure by using the lowest discernible figures when 

illegible handwriting and variable interpretations of data were present, and 

by noting fewer appointments to service providers, or criminal justice 

officials, when there was ambiguity in a victim’s answer. This method was 

undertaken as the goal of the survey was to ascertain the participants' 

expectations in relation to their perceived compensation needs, rather 

than to ascertain exact Rand expenditure figures for quantitative purposes 

or for health economics purposes;  

                                                 
155 Davis and Klopper (2003: 74-75). 
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 The author double-checked his tabulations and coding of data; 

 The survey methodology and results were reviewed by the author’s 

Faculty of Law supervisor at the University of Cape Town and the survey 

results were peer reviewed at the Victim Empowerment Programme, 10th 

Anniversary Conference on 19 August 2008 in Durban when the author 

presented his findings; 

 The Survey findings were provided to all administrative partners (namely 

entities who assisted with administering the survey, mostly in isiXhosa) 

such as Rape Crisis Cape Town. 
 

With regard to the last of the empirical data sources employed in this thesis, eight 

(8) court files were retrieved from the court clerk’s office and then analyzed by 

way of separate court file case studies (see Case Study Table in subsection 7.2). 

Compensatory practices involved in sexual violence cases were compared to 

non-sexual violence cases and discrepancies and actual practice were 

discerned.  Furthermore, perspectives from a wider range of criminal justice role-

players were made available by reviewing court transcripts, round-table 

discussions, and extensive offender and victim court reports which provided 

insights from many criminal justice role-players. In this regard, viewpoints from 

social workers, defense lawyers, corrections officials, and dependants of 

complainants and offenders, were also analyzed. 
 

Regarding ethical considerations in relation to the case study process:  

 Most of the case studies involved paper reviews of public court files, 

followed by brief interviews with prosecutors in their court offices, to better 

contextualize the paper court file (this practice was deviated on two 

occasions – in one case study a roundtable discussion occurred with a 

prosecutor and defense lawyer (Case Study Three in subsection 7.2.3) 

and in another case interventions in a sub-judice civil forfeiture court case 

took place (Case Study Six in subsection 7.2.6));  

 Written approval was obtained from the National Prosecuting Authority to 

generally engage with prosecutors on barriers to justice concerns and to 
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involve the author-researcher in the pending sub-judice civil forfeiture 

court matter;  

 Court files are in the public domain but the author still redacted all 

personal/identification information in the court files when discussing the 

same with criminal justice role-players; 

 When interviews took place for case study purposes, all participants were 

told that their statements would be anonymous and they would not be 

unnecessarily identified thus improving chances of candid and thoughtful 

responses; 
 

Regarding strengths of the case study process:  

 All case studies involved a document review of actual court files so 

verifications could take place;  

 Selection of case studies, although dependent on referrals and the media, 

was based on objective criteria, namely the cases were chosen where a 

compensatory processes outlined in subsection 1.1 was employed; 

 The case studies also benefited from sidebar information from prosecutors 

and state attorneys (and in one occasion from a defense attorney) that 

could be used to interpret, and better analyze, court records; 
 

In the court file case study reviews, as mentioned above, action research was 

utilized to enrich this thesis’s review of discrimination in the criminal justice 

system.  Action research, as defined by P Reason and H Bradbury, is a 

“…democratic process concerned with developing practical knowing in the 

pursuit of worthwhile human purposes, grounded in a participatory world view...” 
156  It is asserted that the democratic underpinnings in this definition are of 

significance as this points to the agency of the researcher, and his or her active 

citizenship, which allows for the questioning of government institutions, like the 

NPA, which in turn is a cornerstone of democratic governance.  
 

                                                 
156 Reason and Bradbury (2001:5). 
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Margaret Abraham et al. note that “action-oriented research usually depends on 

interpretive rather than positivist epistemological roots… [as] action-oriented 

research[ers] have challenged positivistic epistemologies which hold that the way 

we conduct research and produce knowledge must be objective and value free to 

be credible.” 157  In this regard, it can be said that the action research undertaken 

in this thesis is well suited to the court based subject matter of this work as the 

author originally supposed that defense lawyers, prosecutors magistrates and 

state attorneys were coming to court with value based assumptions that were 

partly informed by biases, when dealing with compensatory processes. 

Thereafter, the author employed action research methods, by becoming an 

observer-participant in both a sub judice court case and in a post adjudication 

round table discussion so as to discern biases (and discriminatory outcomes), 

while also seeking objective evidence to back up his assumptions (namely 

government position statements and court record verifications). 
 

While taking into consideration the broad definitions of action research above it is 

also important to note a vital distinction. More specifically, academics suggest 

that there is a difference between “participatory research”, that involves 

interested persons for whom the research seeks to serve, as opposed to “action 

research”, that is solely undertaken by individual scholars without consultations 

with affected persons or communities. In this regard, Abraham and Bandana 

confirm that “there has been some division between participatory research and 

action research [as] the former placed greater emphasis on the importance of 

grassroots participation and critical analysis [while] the latter paid more attention 

to action outcomes and relatively less to participatory processes.” 158   

With the above in mind, the action research in this thesis is not firmly grounded in 

the ‘participatory research mode’, as it was conducted by an individual doctoral 
                                                 
157

 Abraham and Bandana (2012:126) 
 
158 Ibid. Also note Terre Blanche et al’s book, Research in Practice; Applied Methods for Social 
Science (2006) where the authors mention ‘participatory action research’ (PAR). In this regard,  
as confirmed by Bhana (2006), in Chapter 19 ‘Participatory Action Research: A practical guide for 
realistic radicals’, PAR requires collaborative research and consultations with affected 
communities and individuals in relation to the research design, implementation and findings.   
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student, without consulting an effected community, in relation to research 

designs or outputs.  Regardless, the above delineations do blur at times, as the 

action research undertaken in this thesis also partook in critical analysis in 

addition to seeking outcomes.  In addition, although there was no collaboration in 

the action research component of this thesis there was in depth stakeholder 

consultation in relation to the victim surveys wherein Rape Crisis was consulted 

on survey design, implementation and findings. With this in mind, it is important 

to place the action research that was completed for this thesis in perspective as 

one of many sources of information obtained for this thesis which obtains its 

value not only from the data and results obtained but also from its placement in 

the overall thesis methodology. 
 
There are two examples of action research within this thesis. First, in Case Study 

Three, in subsection 7.2.3, a roundtable discussion was held with role-players, in 

a previously decided court case, to review a customary compensation payment 

that was arranged alongside a criminal sentencing proceeding. The author 

asserted that this customary arrangement severely prejudiced the child sexual 

violence complainant involved in the matter as the prosecutor and magistrate did 

not incorporate the customary financial settlement into the suspended sentence 

which could have also included a condition that the settlement money be placed 

in the Guardians Fund.159  Instead, as the customary arrangement was not 

incorporated into the terms of the criminal sentence, the offender could easily 

default on payment without criminal sanction, or the offender could direct 

payment to the victim’s patriarchal overseers (who negotiated the settlement on 

the victim’s behalf) so that the money would not directly benefit the minor victim.  

Action research, via a round table discussion, was of assistance in this matter as 

this interactive mode of gathering empirical evidence provided the author with an 

opportunity to record how various role-players were able to align their interests to 

                                                 
159 Note the case of S v Salzwedel and Others 2000 (1) SA 786 (SCA) wherein child dependents 
of a murdered victim were provided with compensation, via a suspended sentence, that was 
deposited into the Guardian’s Fund. Also see subsection 6.1.3 regarding discussions on 
children’s agency and the Guardians Fund. 
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the disadvantage of the victim on account of biases held.   The round table 

discussions confirmed that the prosecutor and defense lawyer proceeded with 

the informal structure of the settlement, despite its discriminatory outcomes, by 

reinforcing each other’s biases (as outlined in the Case Study in subsection 

7.2.3). This is consistent with Joan Williams’ suggestions that “women are 

disadvantaged not merely by a single rule or interpretation but by processes 

involving many different actors motivated by a variety of stereotypes of which 

they are barely conscious or blissfully unconscious…  [and in these situations] 

women’s disadvantage stems not from a single male norm kept in place by a 

single institution or actor, but rather from many people (women as well as men) 

acting in a decentralized way who are driven by (often unconscious) 

stereotypes.” 160  Finally note that this example of action research employed 

interview techniques/practices and as such the previous comments above, in 

relation to interview ethics, strengths and weaknesses, apply. 
 

The second example of action research in this thesis occurred in Case Study Six, 

in subsection 7.2.6, wherein the author intervened in a sub judice forfeiture court 

case by corresponding with the NPA and lodging a complaint  with the Cape Law 

Society, against the State Attorney, to help discern biases, and discriminatory 

outcomes, in civil forfeiture proceedings.  More specifically, the author, via the 

correspondence with the NPA and the Cape Law Society complaint process, 

sought to analyze an inequitable NPA position, that was employed in a sub judice 

court case involving  sexually abused children, which dictated that only 

commercial crime victims could be provided with compensatory prosecutorial 

assistance in POCA proceedings and not victims of sexual violence.  The author 

asserted that this position was inequitable and discriminatory as it exacerbated 

the disadvantages sexual violence victims face when seeking offender 

compensation and when attending to their post assault expenses (note the 

definition of discrimination is subsection 1.2).  

 

                                                 
160

 Williams (2000:216 to 217). 
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The author employed a “participatory democratic approach”, via its 

communications with the NPA and the Cape Law Society complaint process, as 

this provided him with an opportunity to directly question government decision 

makers to see if biases were partly responsible for the discriminatory NPA 

position mentioned above.  With this in mind, during the complaint process the 

NPA did finally acknowledge that they had the discretion to partly assist the 

children in the forfeiture proceedings but they did not do so at first instance. This 

admission, along with two (2) other factual assertions, all of which were derived 

from action research, led the author to believe that biases were partly responsible 

for the prosecutorial inaction in this case.  The other two factual assertions were 

as follows.  First the NPA acknowledged that it had a longstanding policy of 

refusing to assist victims of sexual exploitation with their compensatory concerns, 

namely child victims that were forced to work in forfeited brothels, while they 

noted that they would assist commercial crime victims. 161  Second, the NPA 

wrongly asserted in correspondence to the author that victims of sexual violence 

did not have quantifiable losses and the injuries of the children in question did not 

require extensive post-assault professional interventions. 162  

                                                 
161  This assertion is made taking into consideration the written admissions by the NPA, as 
contained in Appendix 2, which confirmed they have not assisted sexual violence victims in the 
past.   

With this in mind, forfeiture provisions are often used to seize brothels wherein minor prostitutes 
are often located.  For example, see National Director of Public Prosecutions v Geyser 
(160/2007) [2008] ZASCA 15 (25 March 2008). Also note Gould (2008: 23) who reports that she 
‘encountered five sex workers under the age of 18 during the course of our research’ and ‘none 
were being forced by an adult to do so, but they were rather forced by circumstances, including 
dysfunctional families and poverty.’   

Furthermore, POCA can also be used for trafficking matters and once again child victims have 
likely been involved in POCA proceedings in the past in relation to the child prostitution, for which 
compensation could have been of great assistance to victims. With this in mind, note a Cape 
Argus Newspaper story ‘Police Hail Victories over Trafficking’ (17 January 2011) wherein it was 
confirmed that “women [from Northern and Eastern Cape] were enticed by the promise of 
employment [in Cape Town but were forced into prostitution]… [and] they were aged between 14 
and 45.” 

With regards to the formal and informal assistance provided to solely to commercial crime victims 
in POCA proceedings see NPA correspondence in Appendix 2 and subsection 7.2.6 for the 
unreported Cape High Court decision of State v Hoosain Mohamed Case Number 35259/03. 
162

 NPA, Asset Forfeiture Unit (AFU), correspondence to Bryant Greenbaum (16 August 2006) on 
file with author. See letter in Appendix 2. 
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With the above in mind, despite the vulnerabilities of the child victims in question 
163, and the quantifiable losses they might have sustained as result of school 

interruptions and psycho-medical care 164, the NPA in this case confirmed that, 

although in the past they had “made arrangements with victims who have 

suffered financial loss as a result of criminal activity to achieve some 

compensation for victims, however these cases are limited to situations where 

the loss is reasonably quantifiable…[and] it is unfortunately the view of the NPA 

that we are not in a position to pursue compensation for [the] victims.” 165 

 

In pursuing the action research practices in the above case study the following 

techniques were undertaken by the author and these techniques can be cited as 

strengths in the approach taken:  
 

 Retrieving and copying the public court file;  

 Questioning the conduct of the NPA by way of correspondence taking into 

consideration documentation in the court file;  

 Rebutting NPA written replies by way of correspondence when their 

answers were deemed discriminatory; 

  Attending court proceedings and informing prosecutors, State Attorneys 

and the Respondent’s counsel of the author’s concerns;  

 Undertaking verbal discussions with court role-players during court 

recesses; 

                                                 
163 Note the Founding Affidavit of the Deputy Director of Public Prosecutions Jacobus Abraham 
Niehaus, in NDPP and Werner Braun (In re: A silver BMW) (30 April 2010) High Court of South 
Africa (Western Cape High Court, Cape Town) Case Number 9313/10, at paragraphs 35 and 36 
(which was commissioned for the final settlement for the forfeiture of a car wherein sexual 
violence occurred) which confirmed that “police officers investigating the criminal matter have 
traced 8 girls who alleged they were paid money to have carnal intercourse and/or perform 
immoral or indecent act with Braun, whilst they were under age 16….[and] the children involved 
are all from poverty stricken families and live in small, overcrowded dwellings… [and some] are 
pupils.” 
164 Ibid. 
 
165 NPA, Asset Forfeiture Unit (AFU), correspondence to Bryant Greenbaum (16 August 2006) on 
file with author. See letter in Appendix 2. 
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 Informing prosecutors, State Attorneys, the Respondent’s counsel and 

amicus parties of the author’s concerns by way of non-party 

correspondence;  

 Requesting Members of Parliament (MPs) to assist by inquiring with the 

NPA on the pending court matter and asking MPs to report back on these 

discussions;  

 Pursuing a Law Society complaint wherein the NPA conduct was reviewed 

and wherein voluminous submissions and rebuttals were exchanged thus 

providing new insights into NPA policy rationales, institutional blockages 

and legal positions as they relate to the rights of non-party complainants in 

civil forfeiture processes;  

 Obtaining the High Court Registrar’s approval to file various non-party 

documents in the forfeiture court file, in relation to the Law Society 

complaint against the State Attorney, so they were placed on court record.   
 

The weaknesses in undertaking an approach based on action research became 

apparent to the author, and this may in part be due to the exploratory nature of 

action research (as defined earlier). In this regard, in relation to exploratory 

methodologies in general, Terre Blanche et al confirm that: “research 

methodology is one of the most fiercely debated fields in the social sciences 

today, and, rather than a single scientific orthodoxy, it is now characterized by a 

proliferation of radically divergent philosophies and techniques.”  166  More 

specifically, when conducting exploratory action research there is always a 

concern with maintaining distance from the research area and subjects 

themselves. As noted by Mats Alvesson “the problem of blind spots [can occur in 

close up participatory studies]… also the potential opposite problem of motivation 

coming from negative feelings’ [can occur as well].” 167 Alvesson also confirms 

that “being personally involved in the object of the study (the context in which one 

is studying) also means that one may be less able to liberate oneself from some 

                                                 
166 Terre Blanche et al. (2006: vii). 
167

 Alvesson (2003: 181)  
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taken for granted ideas or to view things in an open-minded way.168  To imitate 

against these problems Alvesson suggests that researchers should “work 

systematically with a notion of reflexivity in which one tries to change the level of 

interpretation so that one’s favored interpretations in a first instance is the target 

of interpretation from a meta-level position, inspired by another standpoint.” 169  

Other researchers have mitigated the risks inherent in action research by way of 

“commitment to peer engagement” and “dedication to validation processes.” 170   

 

The author took heed of these precautions and the following steps were taken to 

ensure academic distance was safeguarded: 

 Written approvals from the NPA were first obtained to intervene in the sub-

judice case; 

 The author ensured that his interventions did not favor a single party in the 

proceedings as this thesis did not deal with the substance of the forfeiture 

applications. In this regard, the author did not enter into debates on 

whether the properties in the sub-judice court matter should, or should not, 

be forfeited to the state as instrumentalities of crime but rather only sought 

to establish if certain assets could be excluded from the forfeiture regime, 

for the victims’ benefit; 

 The research was completed for Doctoral studies under supervision, thus 

ensuring a certain degree of peer review;  

 The author consulted with institutional role-players, such as the Cape Law 

Society 171  and the NPA thus ensuring that the action research was 

properly informed;  

                                                 
168

 Alvesson (2003: 183)  
169

 Alvesson (2003: 186).  
170 Marks (2012: 10 to 11).  
 
171

 Many Law Society complaints do not reach the investigation stage as they are summarily 
dismissed due to a lack of merit or jurisdictional issues. For example, the Cape Law Society 
dismissed a complaint which was filed by the Commission on Gender Equality, against several 
Defence Attorneys, in a sub-judice, criminal matter involving the murder of a lesbian in 
Khayelitsha. In this regard, in a Cape Law Society letter, dated 7 November 2008, to the 
Commission, on file with the author, it was confirmed that ‘if the court condoned twenty-two 
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 Reflexivity was regularly employed as the author was involved in a quasi-

legal processes and as such had to prepare carefully and think 

strategically in relation to tribunal arguments, pleadings and professional 

obligations. 

 

Finally with regards to ethics of the author’s action research, the following is 

pertinent: 

 There were ethical validation processes in place, in relation to UCT 

Faculty of Law’s ethics approvals and yearly Faculty of Law MOUs; 

 In the Cape Law Society complaint, and in all correspondence to court 

parties, the author identified himself as a Doctoral student who was acting 

in the public interest and that the author was unaware of the desires, 

wishes or predicaments of the child complainants as no contact had been 

made with them; 

 The author ensured that the child complainants’ rights were not prejudiced 

while acting in the public interest. In this regard, the child complainants 

and their parents were not pre-empted from asserting an interest in the 

preserved property irrespective of the author’s actions;  

 The author engaged in an open democratic process – namely attending 

court houses; retrieving public court files; making contact with the court 

parties in question after obtaining relevant approvals; and filing documents 

in a public court file with the court Registrar’s approval;  

 The possibility of coercive conduct or influences on the part of researcher 

due to power imbalances was not a concern. In this regard, the author, 

was an individual Doctoral student with no dedicated funding source, and 

he was confronting the NPA, a state body;  

 Finally, the NPA encourages public engagement with forfeiture. Therefore 

the author was confident that his public involvement would be appropriate. 

                                                                                                                                                 
postponements…the society is not in position to investigate the matter any further as to do so 
would be interfering with the court process.’ 
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With this in mind the Office of the National Director of Public Prosecutions 

has confirmed that ‘the Asset Forfeiture Unit (AFU) settles disputes 

regularly and ‘although settlements in civil matters are often kept 

confidential, the AFU has a policy of not doing so.’ 172 

 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
172 NPA (2009), Media Statement ‘NPA Settlement with Schabir Shaik’, issued on 22 January 
2009 by the Office of the NDPP. 
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-PART TWO- 
 

SOUTH AFRICAN CONSTITUTIONAL 
LAW 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

100 

 

-CHAPTER TWO– 
 

VICTIM COMPENSATION AND CONSTITUTIONAL IMPERATIVES 
 

2. Introduction 
 
The South African state has important Constitutional obligations that it must meet 

if it is to fully protect women and children from sexual violence. With regards to 

this thesis it is asserted that state and offender compensation has an important 

role to play in protecting women and children from sexual violence and ensuring 

their vulnerabilities are not heightened.  For example, compensation, from 

offenders or the state, can make it possible for victims to move from a dangerous 

or abusive environment and thus escape repeat victimization. Also compensation 

can promote the reporting of crime, and lessen the attrition (or drop out) rates of 

victims who participate in the criminal justice system, and thus contributes to 

public safety in general.  Finally compensation can assist with eliminating 

financial barriers victims of sexual violence face when they attempt to attend 

court and post assault medical services and thus it ensures that the 

vulnerabilities of these victims are not exacerbated. 
 

With the foregoing in mind this chapter will first review constitutional provisions 

relating to equality and non-discrimination. Section 9(1) of the Constitution 

requires “equal protection and benefit of the law” 173 and this thesis suggests that 

although laws and policies are in place to assist victims of sexual violence with 

their compensatory concerns, these laws/polices are rarely canvassed for this 

vulnerable group  while other ‘classes’ of victims in South Africa are provided 

with ample compensatory prosecutorial and judicial assistance, (namely 

commercial crime victims and violent crime victims in general).  Bias is 

suggested as one of many factors leading to this discriminatory behavior 

because interviews and case studies undertaken for this thesis confirmed that 

state role-players did not assist victims of sexual violence with their 

compensatory concerns because they incorrectly believed that their financial 

                                                 
173   Constitution, section 9(1). 
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losses were not quantifiable and/or sexual violence victims generally did not 

want, or need, compensation.  Victim surveys in Chapter Eight rebutted these 

unfounded assumptions and confirmed that many sexual violence complainants 

were able to list quantifiable damages relating to both their court appearances 

and post-assault care, and that some of these victims would accept 

compensation from offenders, or the government, and that modest amounts of 

compensation would be useful to these victims. 
 

A second constitutional concern was identified in the empirical research 

conducted for this thesis when it was confirmed that prosecutors, judges and 

state-attorneys “indirectly” worsened the vulnerabilities of victims of sexual 

violence, who are mostly females, by neglecting their substantive equality rights 

in contravention of section 9(2) and (3) of the Constitution (which requires the 

state to “promote” equality and to desist from “unfairly discriminat[ing]”). 174  This 

constitutional breach occurred indirectly as state role-players, applying gender 

neutral laws and policies, disadvantaged women sexual violence victims by way 

of inaction and omissions mainly on account of the gender biases canvassed 

above (which again wrongly suggested women sexual violence victims did not 

want or need compensation nor did they have quantifiable losses).  

                                                 
174  Constitution, subsections 9(2) and (3).  
 
Also note the discussions on substantive equality in subsection 1.2 of this thesis.  
 
In addition, Albertyn and Goldblatt (2012:35-30) confirm that section 9(2) has been interpreted by 
the Constitutional Court to provide for a “substantive notion of equality” which requires the 
“dismantling… of systematic under-privilege” so as to “overcome a past characterized by deep 
social and economic inequalities, in which race, gender, and other patterns of exclusion and 
disadvantage structured access to, and enjoyment of, opportunities and benefits.”  
 
Moreover, in the words of Mosenke J, in Minister of Finance v Van Heerden 2004 (6) SA 121 
(CC), 2004 (11) BCLR 1125 (CC) at paragraph 27, “the substantive notion of equality recognizes 
that besides uneven race, class and gender attributes of our society, there are other levels and 
forms of differentiation and systematic under-privilege, which still persists [and] the Constitutions 
enjoins us to dismantle them and to prevent the creation of new patterns of disadvantage.” 
 
Finally note that Albertyn and Goldblatt (2012: 35-45 and 35-60 to 35-61) confirms that 
Constitutional Court jurisprudence suggest that subsection 9(3) “is capable of resulting in 
appropriate substantive equality analysis” although “a substantive interpretation of section 9 with 
regard to gender equality is not always understood or applied adequately by all of the judges of 
the Court.” 
 



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

102 

 

More specifically, research found that these biases worsened the existing 

vulnerabilities of women when they confronted the criminal justice system, and 

when they sought post-assault health services, as readily available avenues of 

compensation (including the SRDG, CPA and POCA provisions and customary 

arrangements) were pre-empted outright on account of gender biases and these 

compensatory sources could have helped victims address their dire post assault 

access to justice and health predicaments.  

 

This second discriminatory outcome was not dependent on differential protection 

and benefit of the law, so it did not offend subsection 9(1) of the Constitution, as 

the first discriminatory outcome noted above does, but rather discrimination was 

caused by the unnecessary exacerbation of gender inequality for which the 

Constitution Court jurisprudence compels the state to act upon and “dismantle”. 

175  In this regard, victims of sexual violence, who are mostly women, face unique 

financial obstacles in pursuing post-assault justice and health care and this thesis 

asserts that the lack of attention to their financial predicaments, despite laws and 

policy directives imploring them to fully canvass compensatory provisions, was 

discriminatory.  Compensation could meaningfully help female victims and in this 

regard victim surveys in Chapter Eight confirmed that many victims did not avail 

themselves of free government psycho-medical services, nor did they fully 

engage the criminal justice system, on account of gendered economic barriers, 

such as concerns over child care costs or transportation expenses, that were 

clearly discriminatory in effect.  

 

Although of paramount importance to victims, unfortunately these equality rights 

are difficult to address within criminal sentencing and forfeiture proceedings as 

prosecutorial and judicial discretion is a cornerstone of the criminal justice 

system (as is discussed in the next subsection), and courts provide a high 

degree of deference to government when adjudicating on policies and laws that 

                                                 
175 Mosenke J, in Minister of Finance v Van Heerden 2004 (6) SA 121 (CC), 2004 (11) BCLR 
1125 (CC) at paragraph 27. 
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touch upon the competing interests of persons in society (such as offenders’ 

rights versus victims’ rights) and budgetary/capacity constraints.  In this regard, 

Fredman notes that “an examination of the cases [from Canada, England and 

South Africa] demonstrates that… courts are keen to protect the state from 

having to justify decisions which engage with substantive equality.” 176  She 

confirms that “the court’s role in applying substantive equality is then limited to 

scrutinizing the appropriateness of criteria for eligibility or exclusion.” 177 

 

In addition to the problems relating to discretion in the criminal justice system and 

deference in matters involving competing interests and resources, Albertyn and 

Goldblatt cite inconsistencies in South African Constitutional Court equality 

jurisprudence in general.  These inconsistencies confirm that “while some of the 

Court’s decisions have taken account of the context of women’s lives and the 

multiple burdens that arise in South Africa’s patriarchal society...  gender equality 

is not always understood or applied adequately by all of the judges on the Court 

[and] gender issues seem to test many ideas around prejudice and stereotyping 

that seem less complex when seen through the prism of race.” 178    In this 

regard, they confirm that “the Constitutional Court has repeatedly protected the 

rights of marginal groups... [but] notable exceptions…concerned claims on the 

ground of indirect gender discrimination [in the following cases, Jordon & Others 

v S 2002 (11) BCLR 1117 (CC) which concerned the discriminatory effects of the 

criminalization of prostitution on women prostitutes; Harksen v Lane NO 1997 

(11) BCLR 1489 (CC) which concerned the rights of women who are married out 

of community of property when estates are sequestered; and Volks v Robinson 

                                                 
176 Fredman (2005:165). Moreover Fredman confirms at 164 that “resource allocation requires a 
complex assessment of wide ranging and polycentric facts and necessitates the setting of 
priorities and the balancing of interests [and] judges, with their limited fact finding capacity and 
absence of democratic accountability, are arguably unsuited to decision making of this kind.” This 
leaves Fredman to ponder at 164, “does this have the paradoxical effect that substantive equality 
although fashioned to be more far-reaching than formal equality, instead heralds a more deferent 
judicial stance?” 
 
177 Fredman (2005:164). 
178 Albertyn and Goldblatt (2012: 35-60 to 35-61).  
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NO 2005 (5) BCLR446 (CC) which concerned the rights of a unmarried women 

to claim maintenance from the estate of a deceased partner ].” 179 

 

In light of the above noted obstacles with applying the equality and anti-

discrimination provisions of the Constitution this chapter suggests an alternative 

Constitutional analysis in relation to the Government’s obligations to ensure 

proper provision of compensation to victims of sexual violence via the Social 

Relief of Distress Grant and offender compensation via sentencing and forfeiture 

provisions.  In this regard, taking into consideration that compensation can help 

victims escape abusive environments and thus ensure they are not subjected to 

secondary victimization, this chapter will review constitutional provisions relating 

to security of the person in section 12 of the Constitution and suggests that these 

provisions can be relied upon should equality arguments fail to resonate with 

judges and the criminal justice policy makers. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                 
179

 Albertyn and Goldblatt (2012: 35-82). 
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2.1 The right to equality and non-discrimination 
 
 

Subsection 9(1) of the Constitution confirms that every person ‘is equal before 

the law and has the right to equal protection and benefit of the law.’ 180  

Subsection 9(5) of the Constitution provides that direct or indirect discrimination 

by the state on the prohibited grounds listed in subsection 9(3), one of which is 

gender, is presumed to be unfair unless it is established that the discrimination is 

fair 181. Finally section 9(2) requires the state to positively promote equality.   
 

The above precepts are applicable to this thesis as the author is asserting that 

victims of sexual violence are being treated in a discriminatory manner, and in 

violation of section 9(1) of the Constitution, as their compensatory concerns are 

not being fully addressed by the criminal justice system role-players, on account 

of biases, while other classes of victims, namely commercial crime victims and 

violent crime victims in general, are provided with extensive prosecutorial and 

judicial assistance in relation to their quantifiable losses.  Furthermore, when 

differentiations are made on account of biases they are necessarily irrational and 

arbitrary.  Albertyn and Goldblatt confirm that “irrational or arbitrary 

classifications” by the state, on any basis, is “unconstitutional.” 182 

 

Furthermore, this thesis asserts that discrimination occurs, in contravention of 

subsections 9(2), 9(3) and 9(5) of the Constitution, when the weaknesses of 

female complainant/witnesses in the criminal justice system, are irrationally 

exacerbated, when role-players do not change current practice, or when they fail 

to implement positive measures to assist female victims, on account of the 

biases they hold. 

 

                                                 
180 Constitution, subsection 9(1). 
181 Constitution, subsection 9(5). 
182 Albertyn and Goldblatt (2012:35-15). They also note that the “weak rationality constraint on 
state action renders irrational or arbitrary classifications unconstitutional.” 
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Unfortunately, even though the right to equality is of utmost importance to 

vulnerable victims of sexual violence, difficulties do arise in applying these 

paramount Constitutional principles in sentencing and forfeiture proceedings as it 

is a well settled principle of law that judicial and prosecutorial discretion must be 

left intact in a constitutional democracy for the criminal justice system to function 

properly.  In this regard, as noted by Terblanche, ‘the right of all people… to be 

equal before the law is beyond argument [as] our Constitutional Court has made 

this abundantly clear [but] so far, our courts have often resigned themselves to 

the view that the control of sentence discretion is simply too difficult, with the 

result that the inconsistencies have to be tolerated.’183 
 

With the above in mind, prosecutors and sentencing judges often improperly 

disregard victims’ compensation needs, in individual cases, by using their 

sentencing discretion and over emphasising other factors such as the specific 

characteristics of the offender and the nature of the crime.  SS Terblanche notes 

that: 
 

‘Sentences have to be expressed in terms of a fine or some amount, or 
of imprisonment or correctional supervision of so many months or 
years, or of another suitable currency. The violence used in a crime, or 
the amount of money embezzled, or the extent of the driver’s 
drunkenness simply does not covert into the currency of sentences. 
This conversion is achieved through the application of the sentence 
discretion.184 
 

 
Furthermore, with regards to NPA public policy formation, in relation to 

compensation in sexual violence prosecutions in general, and in forfeiture 

proceedings, it is clear that the courts will allow government a great deal of 

discretion.  Anashri Pillay confirms, in Sexual Offences Commentary Act 32 of 

2007, that “public authorities are generally permitted to formulate and rely on 

polices, guidelines and directives provided they fall within the scope of the 

                                                 
183 Terblanche (2007: 123). 
184 Terblanche (2007: 114). 
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powers granted to them by the statute and the policies or guidelines are 

consistent with the purpose of the statute.” 185 

 

Again despite the difficulties of applying equality provisions for the benefit of 

complainants in sentencing proceedings, due to the deference provided to 

government, it is still clear that victims of sexual violence are being treated in a 

discriminatory manner and in violation of Constitutional equality provisions.  This 

is so, as their compensatory concerns are not being fully addressed by the 

criminal justice system while other classes of victims, namely commercial crime 

victims, are provided with extensive prosecutorial and judicial assistance in 

relation to their quantifiable losses (as confirmed in subsection 7.1.1). This is 

clearly in contravention of section 9(1) of the Constitution.  Also as confirmed in 

this thesis, sexual violence victims’ financial vulnerabilities (as identified in the 

survey in Chapter 8) are not addressed by way of compensatory provisions that 

are mandated in NPA policy directives, and case law precedents, thus furthering 

disadvantages and inequalities in contravention of subsections 9(2) and (3) of the 

Constitution. 
 

With the above constitutional concerns in mind, as was previously done in S v Z 

and 23 Similar Cases 2004 (1) SACR 400 (E) it is suggested that structural 

interdicts should be canvassed, whereby a court can order “an organ of State to 

perform its constitutional obligations and report on its progress in doing so from 

time to time.”  186  In S v Z the court reviewed the adequacy of child offender 

facilities in South Africa and it is suggested that a structural interdict could also 

                                                 
185 Pillay (2011: 26-7). 
 
186 Note S v Z and 23 Similar Cases 2004 (1) SACR 400 (E), at 417 C to G, it was confirmed 
that: ‘the positive obligations that the Constitution places on the State – to 'protect, promote and 
fulfill' fundamental rights – means that in proper cases, new approaches to remedies are called 
for… [and therefore] judicial innovation may be necessary to properly and effectively remedy 
constitutional infractions by fashioning new remedies… [and] one of the remedies that has been 
developed and utilized in countries that, like South Africa, are committed to the values of human 
dignity, equality and freedom, is the structural interdict, a remedy that orders an organ of State to 
perform its constitutional obligations and report on its progress in doing so from time to time.’ 
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be used monitor the provision of state and offender compensation and ensure 

biases were are no longer preventing their use. 
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2.2 The prohibition of violence from either public or private sources 

 

Sections 12(1)(c) and 28(1)(d) of the South African Constitution prescribe that 

“…everyone has the right to freedom and security of person, which includes the 

right… to be free from all forms of violence from either public or private sources,” 

and that ‘…every child has the right ... to be protected from maltreatment, 

neglect, abuse and degradation.” 187   
 

Unfortunately the adherence to the above guidelines seems to be a distant reality 

in South Africa when one looks at the prevalence of sexual violence currently 

directed at women and children.188  To be fair, South Africa is not alone in having 

unmet constitutional guarantees regarding gender and child abuse, as sexual 

violence is widespread in developed and developing countries, especially 

amongst women and children who are marginalized economically and socially.189   

 

In light of the widespread prevalence of sexual abuse it is difficult to pinpoint the 

specific course of action that is needed to diminish sexual violence within South 

Africa.  This is especially so, when it is likely that sexual assaults will still occur in 

great numbers regardless of any future legal reform as evidenced by the 

relatively undiminished rates of sexual offences in developed countries with 

decades old progressive rape reforms laws and generous victim assistance 

programmes.190  Regardless, in pursuit of these constitutional principles, the 

                                                 
187 Constitution, subsections 12(1)(c) and 28(1)(d). 
188 See South African Police Service (2006:51) where the Annual Report of the South African 
Police Service 2005/2006 confirms that between the 2001/2002 and the 2005/2006 fiscal years 
between 52 425 and 55 114 rapes were committed yearly. These amounts do not include 
unreported rapes. 
189 For example, research has shown that North American Aboriginal women and children 
encounter significantly higher levels of sexual violence when compared to other citizens. In this 
regard, a Canadian Ministry of Industry Report (2006: 6) entitled ‘Victimization and Offending in 
Canada's Territories 2004-2005’ confirms that ‘[Aboriginal] residents of the territories [in the 
northernmost part of Canada] are three times more likely than provincial residents [in the rest of 
Canada] to experience violent victimizations such as sexual assault.’   
190 Du Mont (2003: 309) confirms that despite new Canadian laws restricting evidence on prior 
complaints and previous sexual history, harsher sentencing guidelines and the removal of the 
marital exemption, ‘it [still] remains a matter of debate whether, and to what extent, the new 
approach has improved the situation for women.’ This assertion is backed up (at 311) when the 
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South African government does have an obligation to use all available means to 

reduce sexual violence and in this regard the Constitutional Court and 

international human rights bodies provide directives on how this task should be 

accomplished.  More specifically, in relation to this thesis, it has been suggested 

by international gender experts that compensation can assist victims of sexual 

violence by providing them with money to remove themselves from abusive 

environments and from repeat victimization (see below comments from the 

former United Nations Special Rapporteur on Violence against Women and the 

case law below). 

The Constitutional Court in S v Baloyi (2000) 2 SA 425 (CC) confirmed the need 

for ‘special law enforcement procedures’ in a precedent setting case that 

involved familial violent crime.  In this case, a respondent offender questioned 

the constitutionality of South Africa’s predecessor domestic violence legislation, 

which resulted in a reverse onus upon a breach of an interdict.  In confirming its 

position that a novel legislative framework was necessary to combat domestic 

violence, the court noted that ‘ineffectiveness of the criminal justice system in 

addressing family violence’ 191 resulted in ‘reluctance on the part of the victims to 

go through with criminal prosecutions.’ 192  Also the court noted the need for 

special law enforcement procedures as it encourages recourse to law for 

spouses who might otherwise suffer mutely because of unwillingness to invoke 

more drastic criminal proceedings.’ 193  

                                                                                                                                                 
author cites the ‘high rates of attrition that characterize sexual assault offences in Canada’ and 
the ‘handful of studies [that] have found that less than one-half of reported sexual assault cases 
are cleared by a charge.’  Furthermore, Comack and Balfour (2004:17 to 18) confirm that the 
discrepancy in statute law and practice occurs for two reasons: first they assert that ‘while [the 
Canadian] Parliament, in passing statute law, has endeavoured to be sensitive to the concerns 
raised by women’s constituencies across the country, the courts have ostensibly been guided 
solely by the principles of fundamental justice [and the rights of the accused]’ and second they 
assert that their interviews with justice role players confirms that ‘in the interest of defending their 
clients, lawyers [in Canada] can strategically subvert and sabotage the intention of law reforms 
that they believe are politically motivated [by gender advocates as opposed to sound legal 
principles].’. 
191 S v Baloyi (2000) 2 SA 425 (CC) at 433B par 12. 
192 S v Baloyi (2000) 2 SA 425 (CC) at 436A par 16. 
193 S v Baloyi (2000) 2 SA 425 (CC) at 437A par 18. 
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The Court went on to confirm an important legal precedent, when it pronounced 

that ‘section 12(1) [of the Constitution] has to be understood as obliging the State 

directly to protect the right of everyone to be free from private or domestic 

violence [emphasis added].’194  Furthermore the Court stated that ‘provided it 

remains within constitutionally appropriate limits, the Legislature must enjoy a 

reasonable degree of latitude or margin of appreciation in choosing appropriate 

solutions to a grave social ill, particularly when the need for special law 

enforcement procedures has become manifest.’ 195  
 

This decision was subsequently re-affirmed by the Supreme Court of Appeal in 

Van Eeden v Minister of Safety and Security (2003) 1 SA 389 (SCA) wherein a 

delictual claim against the police was allowed to proceed despite future 

ramifications regarding government liability. In this matter the court found that the 

police were under a legal duty to take positive measures to prevent crime and 

failed to do so when a serial rapist escaped custody and sexual assaulted a 

woman.  More specifically, the court affirmed the Baloyi judgment, when it 

concluded that ‘section 12(1)(c) requires the State to protect individuals, both by 

refraining from such invasions itself and by taking active steps to prevent 

violation of the right [to be free from all forms of violence from either public or 

private sources] [emphasis added].’ 196 

 

Although the Constitutional Court and the Supreme Court of Appeal made it clear 

that the Government must take positive steps to reduce gender violence and 

child abuse they did not provide a detailed strategic plan on how this should be 

accomplished.  Instead, as the Baloyi judgment directs, the executive and the 

legislature is mandated with this policy role, as judges do not have administrative 

experience and budgetary training to administer or implement crime prevention 

programmes.  With this judicial deference in mind, international and domestic 

                                                 
194 S v Baloyi (2000) 2 SA 425 (CC) at 432C par 11. 
195 S v Baloyi (2000) 2 SA 425 (CC) at 442D par 30. 
196 Van Eeden v Minister of Safety and Security (2003) 1 SA 389 (SCA) at 397F par 13.  
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human rights bodies that specialize in gender violence can be of great assistance 

to the executive and the legislature when it fulfills its positive duty to protect 

vulnerable women and children.  For example, the office of the United Nations 

Special Rapporteur on Violence against Women has set out clear directives on 

the ways governments can assist with reducing gender violence.  In this regard it 

has been confirmed that, if governments wish to substantially reduce gender 

violence they “should ensure that there are multiple, non-penal programmes such 

as ‘telephone hotlines, health care, counselling centres, legal assistance, 

shelters, restraining orders and financial aid to victims of violence.’ 197  

 

With the above positive actions in mind, it is suggested that structural interdicts 

should be canvassed to monitor the provision of state and offender 

compensation, in addition to the provision of other programmes such as 

‘telephone hotlines, health care, counselling centres, legal assistance, shelters 

[and] restraining orders.” 198 

  

                                                 
197 United Nations. Commission on Human Rights (2006: page11, paragraph 47). 
198 Ibid. 
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2.3 The Legislature’s Margin of Appreciation when preventing violence 
 

The Constitutional Court provided the government and legislature with a high 

degree of deference 199  or ‘latitude’ in the crime prevention sphere in S v Baloyi 

as this necessarily involves public policy considerations. The deference provided 

to government in the Baloyi case is sensible as the case upheld a legislative 

enactment with the laudable goal of preventing domestic violence and therefore 

the court rightly provided the government and the legislature with leeway to 

create new laws to assist in this important endeavor.200  Still, other judgments, 

involving the administration of the criminal justice system, have backed away 

from such a deferential stance, irrespective of the fact that policy considerations 

were being reviewed, such as the case of S v Z and 23 Similar Cases 2004 (1) 

SACR 400 (E) wherein little deference was afforded to government policy makers 

in a case involving the adequacy of child offender facilities in South Africa. 201  

 

Richard Goldstone, former justice of the South African Constitutional Court, has 

confirmed the difficulties faced by the judiciary when they must determine the 

amount of deference they should afford government decision makers. He 

suggests that confusion occurs when courts unnecessarily focus on differences 

between positive state obligations and negative obligations rather than looking at 

                                                 
199 The Court in S v Baloyi stated that ‘provided it remains within constitutionally appropriate 
limits, the Legislature must enjoy a reasonable degree of latitude or margin of appreciation in 
choosing appropriate solutions to a grave social ill, particularly when the need for special law 
enforcement procedures has become manifest.’ (S v Baloyi  2000 (2) SA 425 (CC) at 442D par 
30). 
Also note that deference is a legal term employed in judicial review or appellate litigation to gauge 
how much discretion the courts should provide the state decision maker. By way of background 
note Mullan (2006: 43) where is noted that the Canadian Supreme Court of Appeal has directed 
that lower courts must consider setting levels of deference, in judicial review proceedings 
‘whether the respondent was an adjudicative tribunal or a Minister of the Crown.’ 
200 It is also important to note that deference can also be provided to government in relation to 
policy formation in general, as opposed to legislative enactments. More specifically, Pillay 
(2011:26-7) confirms, in Sexual Offences Commentary Act 32 of 2007, that “public authorities 
are generally permitted to formulate and rely on polices, guidelines and directives provided they 
fall within the scope of the powers granted to them by the statute and the policies or guidelines 
are consistent with the purpose of the statute.”  
  
201 Again note S v Z and 23 Similar Cases 2004 (1) SACR 400 (E), at 417 C to G.  
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the right in question. In this regard, he notes that the ‘dichotomy between positive 

and negative rights breaks down at a fundamental level because many judicial 

decisions involve some determination of the allocation of public funds.’ 202  Citing 

the example of prison conditions, he notes, ‘such decisions may be based on the 

premise of protecting the negative rights of incarcerated individuals [to be free 

from inhuman conditions and torture], however, they also entail a positive 

obligation because they compel government action that is likely to cost hundreds 

of millions of dollars.’ 203 

 

The author agrees with Goldstone’s position and asserts that when a 

fundamental civil and political right is involved, such as the right to be free from 

violence, then the level of deference afforded to the government should be lower 

than when a socio-economic right is involved, as the Constitution requires204.  

Also, with reference to this thesis, it can be argued that the courts should provide 

the government with little deference when presented with litigation on the 

inadequate provision of compensation to victims of sexual violence irrespective 

of the nature of the obligation in question (be it negative or positive).205  More 

                                                 
202 Goldstone (2006:4). 
203 Ibid. 
204 Govender (2006:102) notes that ‘an infringement of fundamental rights [such as the right to be 
free from all forms of violence, maltreatment, neglect, abuse and degradation] is a serious matter 
in a constitutional democracy and warrants the state supplying a reasonable justification in 
support of its law or conduct [or inaction].’ With this in mind, Govender notes that ‘in deciding 
whether the explanation is constitutionally permissible the importance of the right… [is] of critical 
importance.’  Also note that the Constitution provides that most socio-economic rights can be 
‘progressively realized’ as opposed to civil and political rights which must be addressed forthwith. 
205 Pitea elaborates on the difficult issue of deference in the gender violence sphere, when 
positive rights are at play, when she comments on the European Court of Human Right’s 
judgment in M.C. v. Bulgaria  (2005) 40 E.H.R.R. 20. More specifically, in this case Bulgaria’s 
criminal provisions requiring force or threat in cases of rape to secure a conviction, irrespective of 
consent, were deemed to be a violation of the State's positive obligations to enact laws for the 
effective investigation and punishment of rape. By not fulfilling their positive legislative obligations 
the State was deemed to be in violation of the Council of Europe’s Convention for the Protection 
of Human Rights and Fundamental Freedoms (Convention Number 1950/53, entered into force 
on 3 Sept. 1953), namely Article 3 regarding the prohibition against ‘inhuman or degrading 
treatment or punishment.’  
 
Despite the encouraging outcome in this case, as the court recognized that the respondent State 
was in violation of its positive obligations under Article 3 of the Convention, it is suggested by 
Pitea, that the court in an obiter dictum incorrectly described the ‘margin of appreciation’ doctrine 
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specifically, the courts should provide little deference to government when 

responding to its positive obligations to provide compensation, as state and 

offender compensation, in combination with other interventions, can significantly 

assist a large number of women and children with money so they can leave 

abusive environments and thus escape re-victimization. Also the courts should 

provide little deference to government when responding to its negative 

obligations to stop state role-players from continuing with biased decision making 

practices, as this unnecessarily preempts compensatory reviews and 

compensation can assist sexual violence victims with money so they can leave 

abusive environments and thus escape re-victimization. 

 
 

 
 

 
 
 
 
 
 
 
 
 

                                                                                                                                                 
as they condoned judicial deference and state discretion when a fundamental civil right was 
involved.  More specifically, the Court asserted, at page 487 paragraph 154, that ‘in respect of the 
means to ensure adequate protection against rape, states undoubtedly enjoy a wide margin of 
appreciation.’  
 
Pitea (2005: 459-461) questions the courts position when she states: ‘tension arises in particular 
when the issue of positive obligations is involved. If the more ‘liberal’ understanding of the 
doctrine is followed, a margin of appreciation would always exist where positive action is required 
from states, irrespective of the right at stake. In contrast, the stricter approach would link the 
existence of a margin of appreciation to the content of the provision invoked, rather than to the 
nature (positive or negative) of the obligation allegedly violated. The judgment in M.C. v. Bulgaria, 
in line with some previous Court’s decisions, seems to [wrongly] support the understanding that 
positive obligations always allow for a margin of appreciation … [in this regard, this case is in] 
striking contrast with the current case law of the Court. It is difficult, in fact, to reconcile the views 
expressed by the Court in the present case with the absolute nature of the right enshrined in 
Article 3 and with the idea that its application leaves little room for the consideration of ‘local 
requirements'  
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2.4 Conclusions 
 
This chapter confirms that Constitutional rights in section 9 (dealing with equality 

and discrimination) and section 12 (dealing with the security of persons) of the 

bill of Rights are affronted when institutionally engrained biases curtail the use of 

important compensation processes for victims of sexual violence.  

 

With regards to section 9 of the Constitution, it enjoins government to positively 

promote equality and eradicate discrimination and biases. Therefore government 

must assist with the pecuniary needs of sexual violence complainants/witnesses 

who require state and/or offender compensation to pay for security, medical and 

court related expenses, and not block their access on account of biases.  

Furthermore, the government must ensure that sexual violence victims are 

afforded equal protection and benefit of the law as it is unfair that certain classes 

of victims are currently provided with prosecutorial and judicial assistance in 

relation to compensatory processes, while sexual violence victims are not (as 

confirmed in Part Five). 
 

With regards to section 12 of the Constitution, this requires the government to 

address repeat victimization, by way of positive actions and “special processes”, 

when victims do not avail themselves to police and therefore unnecessarily 

remain in abusive environments.  This thesis argues that compensation can 

assist victims of sexual violence by providing them with money to leave abusive 

environments.  Furthermore, as noted by Michael Bishop and Stu Woolman, in 

Constitutional Law in South Africa, “the violence contemplated by 12(1)(c) [of the 

Constitution] ought not be narrowly construed (even where 12(2)’s right to 

psychological integrity may also be invoked).” 206  With this approach in mind, 

they suggest that Constitutional rights regarding the security of person are 

offended when “women (or men) [are] trapped in abusive relationships” and 

when women “live with threats and acts of intimidation.” 207  

                                                 
206 Bishop and Woolman (2012:40-49) 
207 Ibid. 
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Finally this chapter suggests that there should be little deference provided to 

government, when presented with litigation focusing on security of persons as 

this necessarily involves serious civil/political rights, such as the right to be free 

from violence, maltreatment, neglect, abuse and degradation. With this in mind, 

this Chapter supports the argument, while referencing the right to be free from 

violence, that proper resources and policies must be put in place to ensure that 

state and offender compensation provisions are thoroughly utilized to assist 

sexual violence victims so they may leave abusive environments and escape 

repeat victimization.  
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-PART THREE- 
 

INTERNATIONAL HUMAN RIGHTS  
AND PRACTICES IN THE DEVELOPING 

WORLD 
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-CHAPTER THREE – 
 

INTERNATIONAL HUMAN RIGHTS 
 

3 Introduction 
 

This chapter will review the relevant international human rights instruments that 

encourage states to facilitate offender or state compensation to the following 

classes of victims: victims of violent crime (including victims of sexual crime); 

child victims of violent crime (including sexual crime); and female victims of 

gender based violence (including victims of sexual violence).  
 

As noted in the methodology review, in subsection 1.4, normative law 208, 

including international human rights precepts, are reviewed in this thesis for 

background purposes only as the thrust of this work focuses on the task of 

identifying and treating biases within the South African criminal justice system by 

deconstructing legal processes via new empirical research.   
 

Also, numerous legal and policy imperatives are currently in place in South 

Africa, which confirm that victims of sexual violence should be provided with 

compensatory assistance/reviews in criminal proceedings (see Chapter Five for a 

review of the extensive laws and policies which implore prosecutors, state 

attorneys and judges to assist sexual violence victims with their compensatory 

concerns). Therefore, although it is important to ensure that laws and policies do 

not discriminate against women, and are thus consistent with international law as 

required by subsection 39(1)(b) of the Constitution 209,  it is equally important to 

tackle biases that subvert “good law” via structural initiatives. This approach is 

consistent with the comments of Anne McGillivray and Brenda Comaskey, who 

confirm that it can be argued that “[human] rights discourse, and the use of the 

                                                 
208 Albertyn (2005:220) where it is noted that “law has a practical and normative power (and) inter 
alia, this has been the power to include or exclude, to determine who has access to rights and 
resources and who falls within the boundaries of social and economic recognition/affirmation or 
beyond them in processes of exclusion, stigmatization and marginalization.” 
 
209 Constitution, subsection 39(1)(b). 
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legal system to assert rights, bypass[es] the social restructuring necessary to 

improve the social and economic status of women.” 210 Furthermore they note 

that “gender neutral application of state and international law must yield to 

gender specific responses to the abuse of women… [as] the essence of 

discrimination is not the failure to criminalize intimate violence – most aspects of 

intimate violence are already crimes in most countries – but rather the failure to 

enforce laws equitably across gender lines.” 211  
 

Finally it is important to note that there is a lack of clarity on the obligations of 

states to compensate victims of sexual violence, and victims of violence in 

general, or to facilitate offender compensation thereto. More specifically, while 

some international gender experts assert that the provision of compensation to 

victims of sexual violence, by way of criminal law processes is an international 

customary right other commentators disagree.  
 

More specifically, Von Bonde suggests that compensation to victims of crime, 

who are abused without the involvement of state negligence or participation, may 

not be obligatory under international law when he confirms that: 
 

‘…whether international law places a legally binding obligation on states 
to institute a system of state compensation and to ensure the efficient 
functioning of restitution is open to discussion. However it clearly expects 
states to give serious attention to achieving these goals.’ 212 
 

In addition the South African Law Reform Commission (SALRC) confirms that 

“the South African State has, to date, not assumed a legal obligation to 

compensate, or contribute to the compensation of the victim.” 213 

 

                                                 
210 McGillivray and Comaskey (2004:160). They also note, at160, that “discrimination by the 
justice system and male privileging and extreme individualism embedded in traditional rights 
thinking, suggest that rights discourse is inconsistent with women’s reality, defined as relational 
rather than individualist” 
 
211 McGillivray and Comaskey (2004:153). 
212 Von Bonde (2010: 209) 
213 SALRC (2004: 76, paragraph 4.77) 
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Conversely, the former United Nations Special Rapporteur on Violence against 

Women Yakin Erturk, in her report Integration of the Human Rights of Women 

and the Gender Perspective: Violence against Women, The Due Diligence 

Standard as a Tool for the Elimination of Violence against Women, suggests that 

‘there is a rule of customary law that obliges States to prevent and respond to 

acts of violence against women with due diligence’ and one of many, due 

diligence responses that international customary law requires is for States “to 

take positive action to… compensate victims of violence.’214   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                 
214

 UN Commission on Human Rights (2006:8, paragraph 29). 
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3.1 Compensation for all victims of violent crime 
 

This subsection focuses on victims of violent crime in general without reference 

to children, or gender. 
 
The United Nations Declaration of Basic Principles of Justice for Victims of Crime 

and Abuse of Power 215 (hereinafter referred to as the Declaration of Basic 

Principles) was adopted by the United Nations General Assembly on 29 

November 1985.  In addition to being a formal signatory to the Declaration of 

Basic Principles, the South African government has referenced this instrument in 

two policy documents: the DOJCD’s Service Charter for Victims of Crime in 

South Africa 216 as approved by the Cabinet in 2004; and, the Department of 

Social Development’s National Policy for Victim Empowerment, 217 as approved 

by the Cabinet in 2009. 
 

The Declaration of Basic Principles provides the following directives: 

 

 Principle 8 – ‘Offenders or third parties responsible for their behavior 

should, where appropriate, make fair restitution to victims, their families or 

dependents.’ 218 

 

 

 

 

                                                 
215 The Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power 
General Assembly Resolution 40/34 (29 November 1985). 
216 DOJCD (2004: 3 and 4), Service Charter for Victims of Crime in South Africa wherein the right 
to compensation is outlined in this non-binding administrative protocol. 
217 Department of Social Development (2009: 14 and 26), National Policy for Victim 
Empowerment wherein the following is noted: ‘[the National Victim Empowerment Management 
Forum will] develop programmes for the extension of victim-offender mediation, victim 
compensation and restitution, where possible’ and ‘compensation refers to a payment that makes 
up for a loss that has been suffered.’ 
218 The Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power 
General Assembly Resolution 40/34 (29 November 1985), principle 8. 
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 Principle 12 – ‘When compensation is not fully available from the offender 

or other sources, States should endeavor to provide financial 

compensation to:  

 

(a) Victims who have sustained significant bodily injury or impairment of 

physical or mental health as a result of serious crimes;  

 

(b) The family, in particular dependents of persons who have died or 

become physically or mentally incapacitated as a result of such 

victimization.’ 219 

 
 

With regards to Principle 8 and offender based compensation, the Guide for 

Policy Makers on the Implementation of the United Nations Declaration of Basic 

Principles of Justice for Victims of Crime and Abuse of Power 220 enumerates a 

list of procedures and techniques that can assist with offender restitution and/or 

compensation, many of which are provided for in South African criminal 

procedure legislation and common law.  These include: considering payment as 

a mitigating factor in sentencing; suspending a sentence on condition of 

payment; and, using assets seized or forfeited to the state for victim 

compensation.221   
 

 

 

 

 

                                                 
219 The Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power 
General Assembly Resolution 40/34 (29 November 1985), principle 12. 
220 United Nations Office for Drug Control and Crime Prevention: Centre for International Crime 
Prevention, Guide for Policy Makers on the Implementation of the United Nations Declaration of 
Basic Principles of Justice for Victims of Crime and Abuse of Power (1999). 
221 Ibid. 
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With regards to Principle 12 and state compensation, this directive is premised 

on both utilitarian societal concerns (which stress connections between the 

provision of compensation and the reporting of crime which thus ensures public 

safety) and a victim-centered foundation (which stress the importance of victim 

needs. 222 

  

                                                 
222 Existing compensation schemes in Europe and North America, like the Indian models 
discussed in subsection 4.2, are premised to a large degree on a societal utilitarian theory, as 
compensation can be used as an inducement to victims to cooperate with the criminal justice 
system irrespective of any benefits that may befit victims. Governments often conceal this 
utilitarian influence for political purposes as they prefer to be seen as generous social welfare 
benefactors to vulnerable victims. Buck (2005: 176) notes, when examining European 
government compensation schemes for victims of violent crime, that: 

 

Compensation schemes do not officially connect themselves more closely 
to criminal law and criminal justice. Nevertheless, the link to criminal law 
and criminal justice reasoning should not be neglected. For instance, both 
the British and the German schemes require the victim to report the 
incident and to co-operate with the judicial authorities. In giving crime 
victims the prospect that the state will compensation them, they are 
‘motivated’ to play their role as witness and source of information in 
accordance with the needs of the criminal justice system. These last 
observations indicate that criminal justice reasoning influences state 
compensation provisions much more than generally admitted. 

 

Julie Goldscheid (2004: 216-17), echoes Buck’s analysis, from an American perspective, when 
she confirms that: 

 

The [United States] congressional findings accompanying the final version 
of VOCA [Victims of Crime Act of 1984] reflect[ed] Congress’s concern that 
public respect for the law would be diminished if steps were not taken to 
help victims. The findings also highlighted Congress’s hope that the 
compensation program would advance the criminal justice system’s need 
for victim cooperation. VOCA’s requirement that compensation recipients 
must report the crime to the police and cooperate in the prosecution 
concretizes this theory in a very practical way. 
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3.2 Compensation for child victims of violent crime 
 

The United Nations’ Economic and Social Council adopted the United Nation’s 

Guidelines on Justice in Matters Involving Child Victims and Witnesses of 

Crime223 in July 2005 (hereinafter referred to as the Guidelines).  With regards to 

compensation, Part 8 of the Guidelines, entitled 'The Right to Reparation' is of 

significance. The relevant sections in this regard are as follows: 
 

 Article 35 – ‘Child victims should, wherever possible, receive reparation in 

order to achieve full redress, reintegration and recovery. Procedures for 

obtaining and enforcing reparation should be readily accessible and child-

sensitive.’ 224 
 

 Article 36 – ‘Provided the proceedings are child-sensitive and respect 

these Guidelines, combined criminal and reparations proceedings should 

be encouraged, together with informal and community justice procedures 

such as restorative justice.’ 225 
 

 Article 37 - ‘Reparation may include restitution from the offender ordered 

in the criminal court, aid from victim compensation programmes 

administered by the State and damages ordered to be paid in civil 

proceedings. Where possible, costs of social and educational 

reintegration, medical treatment, mental health care and legal services 

should be addressed. Procedures should be instituted to ensure 

enforcement of reparation orders and payment of reparation before 

fines.’226 

 
                                                 
223 Guidelines on Justice in Matters Involving Child Victims and Witnesses of Crime, Annexed to 
Resolution 2005/20, Economic and Social Council, E/2005/INF/2/Add.1 (29 June to 27 July 2005) 
forthcoming in the Official Records of the Economic and Social Council (2005) Supplement No.1 
(E/2005/99). 
224 Ibid, Section 35. 
225 Ibid, Section 36. 
226 Ibid, Section 37. 
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3.3 Compensation for gender based crime 
 

The United Nations Convention on the Elimination of All Forms of Discrimination 

against Women (CEDAW) , the Beijing Declaration and Platform for Action (the 

Platform), as well as the Declaration on the Elimination of Violence against 

Women (the DEVAW) all address the rights of women and girls to be free from 

gender violence . 227  
 

These international instruments, directly and indirectly, help to address gender 

violence by refuting the 'public private distinction' in human rights law; by 

requiring the 'mainstreaming' of gender concerns into governmental 

programming; by placing a 'due diligence' standard in relation to the 

implementation of international gender agreements; and, by enumerating specific 

preventative and rehabilitative goals for State Parties with regards to violence 

against women. 228  Furthermore, as noted by Anne McGillivray and Brenda 

Comaskey, “DEVAW encompasses private intimate acts of violence, violence 

within the community, and tradition practices harmful to women and girls... [and] 

on 20 December 1993, the UN General Assembly adopted DEVAW in the 

recognition that gender-based violence manifests unequal power relations and is 

the ultimate social mechanism for maintaining women’s subordination to me.” 229 

 

In South Africa, government has specifically recognized the importance of 

compensation to assist with gender based violence in accordance with the 

Beijing Declaration and Platform.  In this regard, the former Office of the Status of 

Women, which was previously located in the Presidency’s Office, in their second 

                                                 
227 Convention on the Elimination of All Forms of Discrimination Against Women, G.A. 
Res.34/180, 34 U.N. GAOR, Supp. No 46, U.N. Doc.A/34/46 (1980) reprinted in 1249 UNTS 13 
and 19 I.L.M. 33 (1980). 

Beijing Declaration and Platform for Action: Fourth World Conference on Women, Beijing, China, 
4-15 September 1995, U.N. Doc.DPI/1766/Wom (1995) reprinted in 35 ILM 404 (1996).  

Declaration on the Elimination of Violence against Women, 48 UN GAOR, U.N.Doc.A/Res/48/104  
(1994).  
228 Ibid. 
229 McGillivray and Comaskey (2004:150-151).  



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

127 

 

progress report on the implementation of the Beijing Platform for Action, 

confirmed the importance of law reform initiatives to address ‘limitations to victim 

compensation.’ 230 This commitment was provided to comply with 'Strategic 

Objective D1' of the Beijing Platform, which enjoins states to ‘adopt and/or 

implement and periodically review and analyze legislation to ensure its 

effectiveness in...[providing] access to just and effective remedies, including 

compensation and indemnification and healing of victims.’231 
 

It is also important to note the work of two United Nations’ bodies who engage 

with these important gendered Conventions, namely: the Committee on the 

Elimination of Discrimination against Women (which currently monitors CEDAW 

and who previously drafted DEVAW); and the Commission on Human Rights, 

which has a Special Rapporteur on violence against women.  The Committee on 

the Elimination of Discrimination against Women has confirmed that pursuant to 

‘general international law and specific human rights covenants [like CEDAW], 

States may also be responsible for private acts if they fail to act with due 

diligence to prevent violations of rights or to investigate and punish acts of 

violence, and for providing compensation.’ 232  In addition, the Committee has 

requested states, pursuant to CEDAW ‘to take all measures necessary to prevent 

gender-based violence…. [including] not only legal sanctions, civil remedies and 

avenues for compensation, but also preventive measures such as public 

information and education programmes, as well as protective measures, 

including support services for victims of violence.’233  Furthermore, the 

Committee has concluded that the above obligations can be read into the 

CEDAW commitments, even though the issue of gender based violence is not 

                                                 
230 Office of the Presidency (2005: 69, section 2.4.2.9 (d)), Celebrating 10 Years of Freedom: 

Women Building a Better South Africa and a Better World.  

231 The Beijing Declaration and Platform for Action, section 124(d). 
232 General Recommendation 19 Para 9 ‘Violence against women' U.N. Doc.A/47/8 (1992) at 248. 
This Recommendation reiterates the international law as first espoused by Velasquez v Honduras 
28 ILM 291 (1989) (Inter-American Court of Human Rights). 
233 General Recommendation 19, Paragraph 24(t) ‘Violence against women’ U.N. Doc.A/47/8 
(1992) at 248. 
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specifically canvassed in the Convention, as gender based violence constitutes a 

form of gender discrimination. 
 

Turning to the former Special Rapporteur, this office has previously confirmed 

that pursuant to the instruments referred to above, ‘states have a duty to take 

positive action to prevent and protect women from violence, punish perpetrators 

of violent acts and compensate victims of violence.’ 234  In addition, the former 

Special Rapporteur, Yakin Erturk, has noted that ‘the obligation to provide 

adequate reparations involves ensuring the rights of women to access both 

criminal and civil remedies’ and that ‘compensation for acts of violence against 

women may involve the award of financial damages for any physical and 

psychological injuries suffered, for loss of employment and educational 

opportunities, for loss of social benefits, for harm to reputation and dignity as well 

as any legal, medical or social costs incurred as a consequence of the violence.’ 

235  

  

                                                 
234 United Nations. Commission on Human Rights (2006: 2). 
235 United Nations. Commission on Human Rights (2006: 19, para 84). 
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3.4 Conclusions 

 
As noted in this Chapter, numerous international human rights instruments have 

endorsed the need for governments to ensure the proper provision of 

compensation to victims of sexual violence.  Furthermore, international oversight 

bodies, which focus on the rights of women, confirm that state and offender 

compensatory processes can assist sexual violence victims with the unique 

financial barriers they must face when they engage with the criminal justice 

system and/or attend to their post-assault recoveries. 

 

This Chapter also questions the value of the international human rights paradigm 

when trying to dislodge institutionalized biases within state institutions.  It can be 

argued that “[human] rights discourse, and the use of the legal system to assert 

rights, bypass[es] the social restructuring necessary to improve the social and 

economic status of women.” 236  With this in mind, as noted earlier by Anne 

McGillivray and Brenda Comaskey, “gender neutral application of state and 

international law must [therefore] yield to gender specific responses to the abuse 

of women.” 237  

 

 
 
 
 
 
 
 
 
 
 
 
 

                                                 
236 McGillivray and Comaskey (2004:160). They also note (2004:160) “discrimination by the 
justice system and male privileging and extreme individualism embedded in traditional rights 
thinking, suggest that rights discourse is inconsistent with women’s reality, defined as relational 
rather than individualist” 
 
237 McGillivray and Comaskey (2004:153). 
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-CHAPTER FOUR- 
 

PRACTICE IN THE DEVELOPING WORLD 
 

4. Introduction 
 

This Chapter reviews practices and laws from India and Africa that assist with the 

provision of compensation to victims of sexual violence (and victims of violence 

in general) by way of state and offender sources.  These jurisdictions are 

reviewed as the author wishes to rebut the widely held presumption that 

governments in the developing world cannot provide and facilitate state and 

offender compensation on account of budgetary concerns and state and offender 

impoverishment levels. These incorrect presumptions are held by many 

government and oversight bodies in South Africa.238   

                                                 
238 Many government departments and human rights bodies in South Africa have indicated that a 
dedicated state compensation fund for victims of violent crime is not affordable in the developing 
world and in South Africa particularly, as noted below: 

(i) With regards to the position of the South African Government, in reply to a private 
members Bill from the Democratic Alliance, presented to the Committee on Private 
Members’ Legislative Proposals and Special Petitions, in relation to the creation of a 
proposed victim compensation scheme, the following was noted by National Treasury on 
24 August 2007:                                                                                                                        

 A dedicated government compensation fund for victims of violent crime in RSA 
would amount to a  “ 1st world country response to the challenges of a developing 
state ” ; 

 “ Countries that have introduced [a] compensation fund could afford [it].” 

 (Parliament of the Republic of South Africa Announcements, Tabling and Committee 
Reports, 31 January 2008, [No 7 – 2008] Fifth Session, Third Parliament, Paragraph 4, at 
98; Report of the Committee on Private Members’ Legislative Proposals and Special 
Petitions on the legislative proposal on Fund for victims of violent crime, dated 31 August 
2007). 
 
 (ii) With regards to the South African Law Reform Commission (SALRC), their 
Newsletter of the South African Law Reform Commission Volume 9, Number 1 (June 
2004), at 6, provides a brief summary of their Report on A Compensation Fund for 
Victims of Crime where it is concluded that “ the establishment of a compensation fund 
[for victims of violent crime including sexual offences] is, at this stage, not a viable option 
[due to] the affordability of the fund in the current financial climate.”  

 

(iii) With regards to the South African Human Rights Commission's position note SABC 3 
television's broadcast of Interface (July 31, 2005) wherein the former Chairperson, Jody 
Kollapen stated the following: “ when I served on the Law Commission Sentencing 
Committee we undertook an intensive study into the issue of victim compensation…We 
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This chapter suggests that the South African government must re-assess its 

current practices, as victims of sexual violence are not provided with meaningful 

access to state and offender compensation in comparison to the Indian and 

Tanzanian models. This is especially so in light of the governments’ constitutional 

duty to promote substantive equality 239  and the international law instruments 

reviewed Chapter Three which require the provision of state and offender 

compensation to victims of violent crime. 

 

                                                                                                                                                 
found that under the [present] circumstances South Africa cannot afford a victim 
compensation scheme.” 

With regards to offender compensation it is often assumed sexual violence offenders are 
unemployed and without means in the developing world and in South Africa.  More specifically, 
the SALRC (2004: page 63, paragraph 4.45) has suggested that “many [offenders] lack the 
means or will to compensate their victims.” Also the SALRC suggests (2004: page 126, 
paragraph 5.80) that “the bulk of offenders are probably poor.” 

The below research rebuts the above assumption as many sexual violence offenders are not 
impoverished in South African and this is likely the case in the developing world as well: 

(i) Rasool et al (2002: 56) cite the following statistics, gathered for their comprehensive 
nation-wide South African survey, as it relates to sexual violence against women 18 
years of age and over: 60% of the sexual abusers studied were working while 8% were 
working most of the time; 66% had monthly earned incomes of 1000 Rand or more; 30% 
had monthly income of 4000 Rand or more; and only 14% had no monthly income. 

(ii) Andersson et al (2000: 20) note in their survey of 2059 men aged between 13 and 83 
years, that 'there was no significant difference in the responses between employed and 
unemployed men as to whether they had sex with a woman without her consent.' 

(iii) Kistner et al (2004: 21) note the prevalence of perpetrators that are employed 
teachers.  The authors state that 'a study conducted by the South African Medical 
Research Council in 2002 found that...in most of the cases [of child rape], the offenders 
were found to be teachers (about 33%)', and at 22-23 it is noted that, educators have 
'comparatively high incomes.' 

(iv) Townsend and Dawes (2004: 69) reveal that 'child abusers come from a variety of 
backgrounds.  This is true for South Africa as well as elsewhere... [researchers have 
noted] that their experience at Resources Aimed at the Prevention of Child Abuse and 
Neglect (RAPCAN) proves that rape and child sexual abuse happen amongst all class 
groups, all racial categories, regardless of affluence, religion, poverty or any other broad 
societal category.' 

 
239  Note the discussions on substantive equality in subsection 1.2 of this thesis.  Also Mosenke J, 
in Minister of Finance v Van Heerden 2004 (6) SA 121 (CC), 2004 (11) BCLR 1125 (CC) at 
paragraph 27, confirms that “the substantive notion of equality recognizes that besides uneven 
race, class and gender attributes of our society, there are other levels and forms of differentiation 
and systematic under-privilege, which still persists [and] the Constitutions enjoins us to dismantle 
them and to prevent the creation of new patterns of disadvantage.” 
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Furthermore, it is important to note that state compensation is currently available 

for victims of violent crime in South Africa, namely the state sponsored SRDG 

and CWS benefits (as outlined in subsection 5.3). Unfortunately these 

grants/stipends are not fully streamlined into court processes and NPA directives 

do not require prosecutors to inform victims of sexual violence about these 

government benefits and assist them with referrals and supporting letters (as 

outlined in subsection 5.3 and Chapter 9).  With this in mind, perhaps a 

dedicated victim compensation fund in South Africa, like the one that exists in the 

Indian province of Tamil Nadu for example, could better serve victims of violent 

crime (including sexual violence victims). Currently there is confusion as to the 

role SRDG and CWS benefits plays in the criminal justice system in relation to 

the provision of financial assistance to witnesses and complainants, a dedicated 

victim fund could clarify the role that state compensation can play within the 

criminal justice system. 240 

 

                                                 
240 The most comprehensive South African report to date on victim compensation can said to be 
the SALRC’s Final Report, “A compensation Fund for Victims of Crime” (2004) (hereinafter 
referred to as the ‘Final Report’).  This report includes in depth comments from the leading 
criminal justice experts in South Africa and is therefore considered authoritative.  
 
Unfortunately, this Final Report neglects to mention the SRDG despite the fact that this grant can 
assist victims of violent crime with their emergency post-assault expenses (as outlined in 5.3 of 
this thesis). In this regard the Final Report explains at great length how indigent victims are 
greatly disadvantaged on account of unexpected financial difficulties that arise after their 
victimization yet no mention of the SRDG is made. The fact that the report does not mention this 
important source of emergency government assistance clearly shows that the applicability of the 
SRDG grant is not fully understood by criminal justice experts. 
 
Also note SALRC (2011:1) and the media statement that was issued when the Final Report was 
released to the public seven years after completion. In this regard, the Chairperson of the 
SALRC, Mokgoro J, incorrectly omitted the SRDG and WCS when she noted that “currently no 
compensation exists for victims of crime in South Africa outside the courts’ prerogative to enforce 
a restitution order in respect of the offender if convicted [and] victims have to enforce their right to 
compensation by instituting civil actions against the perpetrators.”  
 
Also Mokgoro J did not refer to the SRDG when she noted, in page 2 of the media statement, that 
“the Commission proposed [in the Report that] a victim empowerment programme [be set 
up]...which includes limited financial support for victims of crime in certain exceptional and limited 
circumstances.” This statement is misleading  as the SALRC is proposing the creation of a new 
emergency source of state funds, for victims of violent crime, without mentioning that one already 
exists – namely the SRDG. 
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4.1 Compensation models in Anglophone Sub-Saharan Africa 

 
Most Sub-Saharan African countries have compensation provisions in their 

criminal sentencing legislation, which can be employed in sexual offences 

prosecutions.  However, the implementation of these provisions is often 

hampered when offenders are indigent and if prosecutors and the judiciary are 

not sensitized to the material needs of complainants, post assault. 241  
 

One of the most promising law reform initiatives took place in Tanzania in 1998 

when its government introduced mandatory compensation provisions within 

sentencing proceedings for sexual violence matters. The Chair of the Law 

Reform Commission of Tanzania, RJA Mwaikasu, first canvassed this bold law 

reform initiative in 1995 when he suggested that: 
 

‘…in most cases, courts in this country have overlooked the need to 
apply the law to have victims of sexual assaults awarded 
compensation against their assailants. This may be due to want of 
appreciation that by hind of such crimes the victims have been 
subjected to serious mental and emotional suffering, though they 
are often found to have not sustained serious physical injuries….It is 
submitted that to similarly demonstrate the serious concern over 
sexual assault on women, our government and Parliament could as 
well make and order of compensation in all sexual offences, 
mandatory, and not left to the discretion of courts.’

242 
 
Following the above observations of RJA Mwaikasu the new Sexual Offences 

(Special Provision) Act  243 came into force on 1 July 1998 with provisions that 

provided for mandatory compensation when an offender is convicted for certain 

                                                 
241 The United Nations African Institute for the Prevention of Crime and the Treatment of 
Offenders (UNAFRI) Report on the Training Seminar on Victims of Crime and the Prevention of 
Victimization in Africa Publication No.6 (1992) at 4 to 5 notes that ‘in principle, in most 
jurisdictions in post-colonial Africa, there is nothing which prevents a judge or magistrate from 
awarding compensation to a victim of crime on top of any punishment… [but] payment depends 
entirely on the ability of the offender to pay.’ 
242 Mwaikasu (1995: 269 – 270). 
243 Act No.4 of 1998. 
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sexual offences matters.244  The Tanzanian provision clearly demonstrates that 

the linking of compensation to sexual offences sentencing is possible. 
 

Beyond offender based compensation provisions in sentencing proceedings, it is 

also important to note that a growing number of Sub-Saharan African 

governmental Law Commissions and legal academics have acknowledged the 

need for state compensation schemes that are independent of criminal 

prosecutions/convictions and sentencing regimes.245  With this in mind State 

                                                 
244 The Tanzanian Penal Code, Chapter 15, Offences against Morality was amended by the 
Sexual Offences (Special Provisions) Act No.4 of 1998. Concerning rape, section 131 of the 
Penal Code formerly prescribed that: ‘any person who commits the offence of rape is liable to be 
punished with imprisonment for life with or without corporal punishment.’  

By way of the new Sexual Offences (Special Provisions) Act, Section 131 has now been replaced 
with the following prescription:  

131-(1) Any person who commits rape is.... liable to be punished with 
imprisonment of not less than thirty years with corporal punishment, and 
with fine, and shall in addition be ordered to pay compensation of 
amount determined by the court, to the person in respect of whom the 
offence was committed for the injuries caused to such person.’ 

Furthermore, Section 3 prescribes that:  

‘injury’: means an actual harm caused to a person and includes physical, 
mental and psychological suffering.’ 

Finally note that the ambit of the above sections was confirmed by the Court of Appeal of 
Tanzania, the highest appellant court, in Criminal Case No.39 of 2005 (22 June 2007), on file with 
the author, whereby the previous High Court sentence was upheld, namely ‘30 years 
imprisonment and 4 strokes of the cane... [and] shs 50, 000 as compensation for the injuries she 
suffered though the rape.’ 
245 Examples include: 

The United Nations African Institute for the Prevention of Crime and the Treatment of Offenders 
(1992:4 to 5), confirms that ‘African governments should establish statutory systems for 
compensation of victim of crime which are easily accessible, particularly victims of indecent and 
violent crimes’ and these schemes should be ‘administered outside the normal court system,’ be 
available even if the offender is not ‘arrested, prosecuted or convicted’ and be resourced by way 
of the ‘State,’ ‘Fines,’ or ‘Prisoner Earning Schemes or Insurance Schemes.’ 

Associate Professor of Law and Deputy Vice Chancellor at Makerere University, Lillian 
Tibatemwa-Ekirikubinza, comments in furtherance of the Uganda Law Reform Commission’s 
Report on the Sexual Offences Bill, confirms that ‘in addition to any penalty given to the offender, 
victims of rape should be entitled to compensation from the offender…[and] where the offender is 
incapable of paying compensating, the victim should have access to a Victim’s Compensation 
Fund to be set up by the State.’ (2006:106).  

Feltoe of the Zimbabwean Legal Resources Foundation comments, in A Guide to the 
Zimbabwean Law of Delict (2006:123) that criminal compensation procedure legislation can ‘only 
result in actual compensation if the criminal wrongdoer has some money or property that can be 
used in order to compensate the victim’ and that ‘we presently have no State scheme where 
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compensation has been recommended as a remedy when offenders are not 

found, not convicted, or not in a financial position to provide compensation to 

complainants. Unfortunately, despite suggestions that state compensation 

schemes should be implemented, no African country has instituted a dedicated 

fund to assist victims of violent crime.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                                                                                                                 
under the State will pay compensation out of a central fund to crime victims if the wrongdoer has 
no means that can be used for compensation purposes.’ (2006: 123). 
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4.2 The Indian compensation model 
 

In addition to compensation processes within sentencing proceedings, which 

convicted offenders may be subject to, India also has numerous provincial 

compensation programmes in operation which provide valuable assistance to 

victims of sexual violence without a state nexus required (so that victims involved 

in sexual violence that is not precipitated by state officials or by state negligence 

can obtain state compensation).246   As an aside, this situation is similar to the 

Canadian experience, as compensation can be ordered in sentencing 

proceedings, and many jurisdictions in Canada have dedicated victim 

compensation programmes (although it must be mentioned, like India a few 

jurisdictions in Canada do not have dedicated funds and therefore state 

compensation is not available should a crime occur in those specific regions). 247   

                                                 
246 Examples of state/provincial compensation programmes include the foregoing:  

(i) The State of Tamil Nadu's Victim Assistance Fund as referenced by K Chockalingam in 
‘Evaluation of the Implementation of Victim Assistance fund in Tamilnadu’ (2008) in the Indian 
Journal of Criminology and Criminalistics where at 17 to 18 he notes that ‘the creation of a victims 
assistance fund in the state of Tamil Nadu for victims of murder, rape and grievous injury, due to 
the efforts of the Indian Society of Victimology, is a boon for victims [and] five years after the 
fund’s creation, this evaluation study brings to light the actual implementation of the fund and its 
effectiveness.’ 

(ii) The National Ministry of Social Justice and Empowerment's Programme under the Scheduled 
Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989 and its Rules, 1995.  As 
noted in the Ministries 19th Programme Report (tabled in Parliament in 2004) the national 
government provides financial assistance to State Governments for the ‘relief and rehabilitation of 
affected persons’. Affected persons include caste and tribe women who have been subjected to 
atrocities mentioned in paragraph 1.3(xi) and (xii); namely crimes where an offender ‘assaults or 
uses force to any women... with intent to dishonor or outrage her modesty’ and ‘being in a 
position to dominate the will of a women... uses that position to exploit her sexually to which she 
would not have otherwise agreed.’ Paragraph 3.3(viii) goes on to state ‘economic measures 
include monetary relief to atrocity victims, in which is in between Rs.20,000/- to Rs.2, 00, 000/- 
depending upon the gravity of the incidence of atrocity.’ The report notes that in some provinces 
pension boards and social services/welfare departments are co-opted to assist with the 
distribution of compensation.  

(iii) Provincial Criminal Procedure Legislation in the provinces of Bihar, Madhya Pradesh, West 
Bengal and Karnataka that makes it ‘obligatory for the courts to award compensation [from public 
funds] in all cases of crime against the members of scheduled castes and scheduled tribes’. 
(Ramanathan 2001: 221). 
247 Chief Justice of Ontario, R Roy McMurtry Report on Financial Assistance for Victims of Violent 
Crime in Ontario (May 2008) (released by the Ontario Provincial Government on August 21, 
2008) at 22 confirms that ‘all provinces except Newfoundland provide violent crime victims with 
some form of financial assistance [while] the [3] territorial governments do not provide criminal 
compensation programs.’ Also note Andre Marin Ontario Ombudsman Report Investigation into 
the Treatment of Victims by the Criminal Injuries Compensation Board (February 2007) at 24 
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In addition to the current ongoing state compensation funds in India, as noted by 

the Press Information Bureau, of the Government of India: 

 
“In 2009, Section 357A was added to the Criminal Procedure Act 
under which each State Government in coordination with the Central 
Government is required to formulate a scheme for compensating 
victims of crime or their dependents. Under this, a victim can get 
compensation for rehabilitation in cases in which the court finds it 
necessary. The compensation can be recommended even in cases 
where the trial ends in acquittal or discharge, provided there is a 
need for rehabilitation of victims. Compensation can also be granted 
where no trial takes place because the offender cannot be identified 
or traced but the victim requires rehabilitation. Thus while under 
Section 357 a victim is entitled to compensation only on conviction, 
compensation under section 357A is not neccasarily linked to 
conviction. From the information available, States are in the process 
of preparing such a scheme.” 248 

 

Finally, the government of India also has formulated plans for a national 

compensation programme solely dedicated to victims of sexual violence.249 The 

proposal is still presently under consideration by the government and the impetus 

for this innovative scheme was judicial activism. In this regard, the Supreme 

Court of India decreed in Delhi Domestic Working Women's Forum v Union of 

India and Others 1 SCC (1995) that the government must ‘set up a Criminal 

Injuries Compensation Board’ as ‘rape victims frequently incur substantial 

financial loss’ relating to the disruption of employment, pregnancy and childbirth. 

250  In addition, the Court directed that compensation should not be dependent on 

a conviction and that pain and suffering compensation should be reviewed. 

                                                                                                                                                 
‘Ontario also fares well among Canadian programs… it is one of six provinces providing for lost 
earnings, one of eight that will cover funeral expenses, one of seven that will contribute medical 
expense or that will fund counseling… and one of only three that provide compensation for pain 
and suffering.’ 
248 Press Information Bureau/Government of India (2011). 
249 Ibid. The Press Information Bureau (2011) also notes that this new fund for sexual violence 
victims “envisages setting up of Criminal Injuries Relief and Rehabilitation Boards at the Central, 
State and district levels for providing assistance of Rs. 1.5 lakhs as well as support services such 
as shelter, counseling, medical aid, legal assistance and vocational training [and] while 
compensation under section 357A is general in nature and covers all crimes, this Scheme is 
meant specifically for rape victims.” 
250 Delhi Domestic Working Women's Forum v Union of India and Others 1 SCC (1995), at 
paragraphs 15(7) and (8). 



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

138 

 

In response to this Supreme Court directive, the Indian Department of Women 

and Child Development submitted a proposal for a national 'Relief and 

Rehabilitation of Victims of Rape Scheme’ 251 (hereinafter referred to as the 

Scheme) to the Planning Commission of India. 252  The Scheme is structured so 

as to provide immediate relief to victims after they provide a police statement and 

a medical report, with the outstanding allotments provided after a formal 

administrative review.   

 
The Indian 'Relief and Rehabilitation of Victims of Rape Scheme’ is an excellent 

example of a mixed approach whereby utilitarian societal concerns (which stress 

the reporting of crime to ensure public safety) are combined with a solid victim-

centered foundation (which stress the importance of victim services and 

assistance).  In this regard, the proposed Indian compensation scheme for 

victims of sexual violence requires victim cooperation with the police and/or 

prosecution authorities as a prerequisite for eligibility 253  while the Supreme 

Court in Delhi Domestic Working Women’s Forum v Union of India and Others 254 

has confirmed that the underlying rationale for the scheme is to compensate 

women and children for the secondary victimization they will likely encounter in 

the criminal justice system.  In this regard, the Indian Supreme Court asserted 

that ‘rape does indeed pose a series of problems for the criminal justice system’ 

255 and “in addition to the trauma of the rape itself, victims have had to suffer 

further agony during legal proceedings…[as] the court proceedings added to and 
                                                 
251 The 'Draft Relief and Rehabilitation of Victims of Rape Scheme '(2005) prepared by the 
National Commission for Women, accessed at http://www.mumbaipolice.org/archives02.htm on 1 
Nov. 2006. 
252

 'Rape victims in India to get Rs 2 lakh compensation' Hindustan Times (11 May 2006) and 
'NCW moots new law for rape victims' relief' Deccan Herald (18 Sept. 2005). 
253 The 'Draft Relief and Rehabilitation of Victims of Rape Scheme’ suggests the following 
eligibility criteria and procedures: Section 11(c) - submission of medical certificate and police 
complaint form when apply for compensation; Section 11(d) - after the application is received and 
a prima facie case of rape is confirmed interim relief shall be ordered; Section 11(j) - 
compensation guided by the ‘stand of the applicant at the trial’; and Section 11(q) - the Board 
shall reject a claim for compensation where the applicant failed to immediately inform the police 
and/or failed to co-operate with police or justice officials. 
254 1 SCC (1995). 
255 Ibid at 18 par 13. 

http://www.mumbaipolice.org/archives02.htm%20on%201%20Nov.%202006
http://www.mumbaipolice.org/archives02.htm%20on%201%20Nov.%202006
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prolonged the psychological stress they had to suffer as a result of the rape 

itself.’256 

With the foregoing in mind, U Ramanathan, an expert on Indian social welfare 

programmes, concurs that creating a government compensation fund to 

encourage women to report rape ‘does not seem to be premised on an irrational 

basis.’257  In addition, the Indian press has lauded the goal of the scheme, 

namely to ‘encourage the reporting of such crimes and improve rape conviction 

rates in the country [as] only a miniscule percentage of women and children who 

are raped ever report the incident to the police.’258 

To conclude this review, the State of Tamil Nadu's broad Victim Assistance Fund, 

and the other provincial compensation initiatives, as mentioned earlier set an 

important precedent as these remedial provincial initiatives provide government 

compensation to individual women who are sexually abused in private (as well as 

public spaces) irrespective of a state nexus. Furthermore, with regards to public 

policy approaches and fiscal budgetary priorities the State Government of Tamil 

Nadu has confirmed that impoverished jurisdictions can prioritize state 

compensation for victims of sexual violence along with other expenditures by way 

of balanced and priority budgeting. 

 
 
 
 
 
 
 

                                                 
256 Ibid at 18 to 19 par 13 to 14. 
257 Ramanathan (2001: 220). Elsewhere, Ramanathan comments that ‘the emergence of 
victimology in the domain of criminal law, which has been spurred on by the crisis in performance 
of the criminal justice system, and where the victim has over time become a bearer of loss 
without remedy, has given [state] compensation an added dimension.’ (2005: 161). 
258

 'Rape victims in India to get Rs 2 lakh compensation' Hindustan Times (11 May 2006) 
accessed at http://www.infochangeindia.org/WomenIh.jsp?section_id=1&detailurl=Women on 1 
Nov. 2006. Also note 'NCW moots new law for rape victims' relief' Deccan Herald (18 Sept. 2005) 
accessed http://www.deccanherald.com/deccanherald/Sep182005/national1625162005917.asp. 
on 1 Nov. 2006. 

http://www.infochangeindia.org/WomenIh.jsp?section_id=1&detailurl=Women
http://www.deccanherald.com/deccanherald/Sep182005/national1625162005917.asp.%20on%201%20Nov.%202006
http://www.deccanherald.com/deccanherald/Sep182005/national1625162005917.asp.%20on%201%20Nov.%202006
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4.3 Conclusions 
 

The international compensatory practices and models reviewed in this Chapter 

have one commonality – they are gender sensitive and they acknowledge the 

unique financial losses sexual violence victims incur.  With this in mind, they 

address discriminatory patterns in criminal justice systems and the biases of 

state role-players. For example, the Tanzanian model ensures compensation 

reviews in every sexual violence case irrespective of the biases held by individual 

judges.  Furthermore, the Tamil Nadu compensation scheme in India ensures 

that the gendered losses of women are addressed by the State itself and that 

sexual violence victims who are abused in public or private settings have 

meaningful access to the criminal justice system and to post-assault care 

services.   
 

The existence of these international offender and state compensatory processes 

in these impoverished jurisdictions rebut widespread presumptions that state and 

offender compensation is not possible, nor advisable, in the developing world on 

account of state and offender resources.  Further, these examples demonstrate 

how the international human rights instruments referred to in Chapter Three, 

which require states to ensure offender and state compensation, can be put into 

practice in the developing world despite financial constraints and concerns with 

offenders’ ability to pay.  

 
In conclusion, with regards to South Africa, it is suggested that these 

international precedents should cause some reflection on the part of the South 

African government in light of its constitutional duty to “promote” equality.   
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-PART FOUR- 
 

COMPENSATION PROCESSES  
IN SOUTH AFRICAN CRIMINAL 

PROCEEDINGS 
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-CHAPTER FIVE – 
 

COMPENSATION PROVISIONS AND PROCESSES IN CRIMINAL 
PROCEEDINGS 

 
5  Introduction 

 
This chapter reviews the laws and processes that facilitate compensation to 

victims of sexual violence from offenders, alleged offenders and the state. Four 

(4) main compensatory processes are reviewed; firstly, offender compensation 

via CPA sentencing orders; secondly, alleged offender compensation via 

instrumentalities forfeited to the state via POCA; thirdly, compensation derived 

from state grants and court witness fees which are facilitated by prosecutors; 

and, lastly, compensation from African indigenous compensation processes 

which are facilitated or vetted by prosecutors and the judiciary. Also, at the end of 

this Chapter, all relevant policy directives are reviewed to demonstrate how 

institutional overseers, such as the NPA, instruct their personnel in relation to 

their statutory obligations.  

 

It must also be noted that text based research (in this Chapter) and empirical 

investigations (in Chapters Seven and Eight) confirmed that although laws are in 

place to assist victims of sexual violence with their compensatory concerns these 

laws were persistently overlooked by prosecutors, judges and state-attorneys 

partly on account of biases. In addition these laws are consistent with the 

standards set out in The United Nations Declaration of Basic Principles of Justice 

for Victims of Crime and Abuse of Power 259 which was adopted by the United 

Nations General Assembly on 29 November 1985. Bias was suggested as a 

leading factor for this omission because interviews and case studies confirmed 

that state role-players did not assist victims of sexual violence because they 

incorrectly believed that their financial losses were not quantifiable and/or sexual 

violence victims generally did not want, or need, compensation.  Victim surveys 

                                                 
259 The Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power 
General Assembly Resolution 40/34 (29 November 1985). 
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undertaken for this thesis rebutted these unfounded assumptions and confirmed 

that many sexual violence complainants were able to list quantifiable damages 

relating to both their court appearances and post-assault care, and that some of 

these victims would accept compensation from offenders and that modest 

amounts of compensation would be useful.   

 

Furthermore, the conduct of state attorneys, prosecutors and judges, when they 

overlooked the compensatory concerns of victims, was also deemed 

discriminatory for two reasons. First, discrimination was evident as state officials 

ignored the unique concerns of victims of sexual violence by failing to ensure 

positive measures to assist with the vulnerabilities of sexual violence victims and 

by pre-empting readily available compensation avenues due to biases which 

suggested that sexual violence victims did not want or need compensation and 

they did not have quantifiable losses. In doing so they unnecessarily heightened 

the disadvantages that sexual violence victims’ face, post-assault, because 

compensation, if awarded, could have assisted these victims with their unique 

gendered financial losses in relation to court attendances, post assault medical 

care and security/relocation expenses.  Secondly, discrimination was evident as 

other ‘classes’ of victims in South Africa were regularly provided with 

compensatory assistance (namely commercial crime victims and violent crime 

victims in general) in contrast to sexual violence victims who are predominately 

female. Again this differentiation (and favoritism) occurred partly on account of 

the biases held by state officials. Also again, when favoring one class of victims, 

they unnecessarily heightened the disadvantages that sexual violence victims’ 

face, post-assault, because compensation, if awarded, could have assisted these 

victims with their unique gendered financial losses in relation to court 

attendances, post assault medical care and security/relocation expenses. 

 

Also, it is important to point out that interviews and case studies (as outlined in 

Part 5, chapters 7 and 8) confirmed that South African prosecutors and judges 

rarely addressed discriminatory patriarchal customary compensation 
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arrangements (which were arranged by male representatives of the victim’s and 

offender’s family) when these customary arrangements arose in sentencing 

proceedings. Furthermore research confirmed that criminal justice officials did 

not align customary compensation arrangements with CPA provisions that can 

provide for incarceration, or other criminal sanctions, when offenders either 

default on payment, or when offenders improperly direct compensation payments 

to patriarchal figures that negotiate customary settlements rather than paying 

compensation directly to victims so they may attend to their recoveries. 

Furthermore, the foregoing omissions by prosecutors and judges, when they did 

not  utilize CPA provisions, exacerbated victims’ vulnerabilities as difficult civil 

execution methods would have been necessary to enforce customary 

agreements if offenders reneged on these agreements.  

 

Lastly, it must be noted that interviews and victim surveys also confirmed that 

prosecutors rarely informed sexual violence victims of available emergency 

social grants and court administration stipends, when offenders did not provide 

compensation, despite prosecutors’ awareness that many complainant/witnesses 

had burdensome economic losses that directly related to their gender, such as 

childcare, pregnancy and security costs.  
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5.1 Offender compensation in sentencing proceedings 

 
Offender compensation to victims of sexual crime can be ordered in sentencing 

proceedings in South African courts by way of the following two (2) legal 

prescriptions: 
 

First, subsection 297(1)(a)(i)(aa) of the Criminal Procedure Act ,260 whereby a 

court may suspend the whole or any part of a sentence, for a period not 

exceeding five years, conditionally on the offender paying compensation to the 

victim.  As the case law confirms, suspended sentences can be combined with a 

term of immediate incarceration and if an offender defaults on the ordered 

payments, he/she may be required to serve his/her entire sentence, including the 

suspended portions.261  With regards to offences subject to minimum sentences, 

subsection 51(5) of the Criminal Law (Sentencing) Amendment Act 262 prohibits 

suspending sentences that are subject to minimum sentences 263 (thus 

eliminating the possibility of a compensation orders in this situation). Regardless 

compensation can still be provided, by way of suspended sentences under the 

following circumstances: if the sexual offence in question does not require a 

minimum sentencing review, as it is an offence that is not subject to the Criminal 

                                                 
260 Act 51 of 1977; sub-section 297(1)(a)(i)(aa) states that ‘where a court convicts a person of any 
offence , other than an offence in respect of which any law prescribes a minimum punishment, 
the court may in its discretion… postpone for a period not exceeding five years the passing of 
sentence and release the person concerned… on one or more conditions, whether as to… 
compensation…’ {emphasis added by author}. 
261 Act 51 of 1977, subsections 297(7) and 9(a). Also see see S v Salzwedel and others [2000] 1 
All SA 229 (A) at 237 where the court notes that 'suspending two years of the sentence [while 
requiring the remaining incarcerate sentence to be kept in force] would constitute an inducement 
to the respondents to continue to pay into the Guardian Fund...for the benefit of the minor 
children of the deceased' and S v Lepale 1979 (1) SA 117(B) at 118H, where the court notes that 
using a suspended sentence 'would operate as an inducement to the accused to make speedy 
repatriation to the injured person consequently saving costs of enforcement of the award.'  
 
262 Act 38 of 2007, sub-section 51(5) provides that “the operation of a minimum sentence 
imposed in terms of this section shall not be suspended ” {emphasis added by author}. 
263 Director of Public Prosecutions v Thabethe (2) SACR 567 (SCA) at paragraph 23, confirms 
that “section 51(5)(a) precludes a sentencing court from suspending a sentence imposed in terms 
of this Act [and] it follows that the court below erred in having the sentence wholly suspended 
{emphasis added by author}.” 
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Law (Sentencing) Amendment Act, and therefore the sentence can be fully or 

partly suspended with a condition of compensation 264; and if the court employs 

section 51(3)(a) of the Criminal Law (Sentencing) Amendment Act to deviate 

from the minimum sentencing regime when substantial and compelling reasons 

exist and therefore the sentence can be partly suspended with a condition of 

compensation.265 It is important to note that there is still some confusion on the 

later exclusion and case law must still settle this point of law in future. 266 
 

The second sentencing prescription that facilitates compensation is section 276 

of the Criminal Procedure Act whereby a court may order the sentence of 

correctional supervision, which may include the community correction provision 

of compensation via section 52(1)(e) of the Correctional Services Act for a fixed 

period not exceeding five years. 267  If an offender defaults on the ordered 

                                                 
264 For example sentencing proceedings involving one act of statutory rape, for first time 
offenders are not subject to the minimum sentencing process. 
265 Act 38 of 2007, sub-section 51(3)(a). Also note that SS Terblanche (2011:230) confirms that 
“many judgments have stressed that, also in the case of rape, there is a gradation in the 
seriousness of the offence [and therefore there can be substantial and compelling reasons to 
deviate from the minimum sentencing regime).”  Also note Vetten et al (2010:23) confirmed in a 
study of 2068 police dockets in the Gauteng province, that ‘one in seven convicted rapists 
received less than the then mandated ten years minimum sentence.’  
 
266 Confusion arises due to conflicting opinions in academic writing and in case law. In this 
regard, Du Toit et al. (2012:28-44) confirm that “”where the accused has been convicted of an 
offence for which a minimum sentence is prescribed only part of the sentence may be 
suspended” while at (2012:28-47) it is confirmed that “full suspension of a sentence where the 
legislature prescribes a minimum sentence, is not competent …[and] where there is a minimum 
sentence only part thereof may be suspended.”  Furthermore Terblanche (2007:72) confirms that 
“a sentence imposed after a finding that substantial and compelling circumstances… is a 
sentence imposed in terms of the court’s ordinary sentencing jurisdiction.” This is compared to 
the views of Tuchten J in S v Mabena 2012 (2) SACR 287 (SGHC) who suggested a trial judge 
erred when he partly suspended a sentence after finding the case was not subject to minimum 
sentences on account of compelling and substantial reasons. Tuchten J, at 291, paragraph 21, 
confirmed that “the learned judge was thus precluded from suspending any part of the sentence 
imposed pursuant to the minimum sentencing regime.”  
 
267 Act 51 of 1977, subsection 276(A), and Act 111 of 1998, subsection 52(1)(e). Bertelsmann et 
al (2012:12-11 and 12-12) confirm that “correctional supervision is imposed for a maximum period 
of three years in terms of section 276(1)(h) but in terms of an amendment brought about by the 
Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007 the period may 
be extended for five years if this sentencing option is applied to a sexual offence.” 

 In addition please note the following statutory references:  
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compensation, subsection 276A(4) of the Criminal Procedure Act 268 comes into 

force, which requires the court that rendered the original sentence to reconsider 

its current suitability and if it is not suitable then change it with a competent 

sentence.  Lastly it is important to note that correctional supervision sentences 

are not restricted by the Criminal Law (Sentencing) Amendment Act (as is the 

case above with wholly suspended sentences) and it can be combined with other 

types of sentences so it can be useful in serious, violent crime matters.269  More 

specifically sentencing courts can, for example, impose a composite term of five 

years imprisonment in addition to five years correctional supervision pursuant to 

sections 276(1)(b) and (h), 276(3)(a) and 276A(1)(b) of the Criminal Procedure 

                                                                                                                                                 
Criminal Procedure Act   
276 (1) Subject to the provisions of this Act and any other law and of the common law, the 
following sentences may be passed upon a person convicted of an offence,  namely...(h) 
correctional supervision...  
                                                                                                    
Correctional Services Act  
51 (1) Persons subject to community corrections are— (a) those placed under correctional 
supervision in terms of sections...276(1)(h)... of the Criminal Procedure Act...  
52(1) When community corrections are ordered, a court, Correctional Supervision and Parole 
Board, the Commissioner or other body which has the statutory authority to do so, may, subject to 
the limitations in subsection (2) and the qualifications of this Chapter, stipulate that the person 
concerned... (e) pays compensation or damages to victims...                                                                                                                                         
                                                                                                                                                          
268 Act 51 of 1977, sub-section 276A(4). 
269 Note that subsection 276(3)(a) of the Criminal Procedure Act 51 of 1977 provides authority for 
the use of composite sentences for a single criminal count as it states that ‘notwithstanding 
anything to the contrary in any law contained, [the sentencing options provided]… shall not be 
construed as prohibiting the court from imposing imprisonment together with correctional 
supervision.’  Therefore, sentencing courts can order both imprisonment and compensation at the 
same time, for a single charge, relating to a single act of sexual violence, as correctional 
supervision is a provision of community corrections, per subsection 52(1) of the Correctional 
Services Act 111 of 1998, and this sentencing option in turn provides for compensation via 
section subsection 52(1)(e). 
 
Also note S v Stanley 1996 2 SACR 570 (A) at 575 C where Olivier JA notes that ‘one has to look 
at the whole, composite sentence imposed in order to ascertain whether it was just and 
appropriate,’ and at 575 D, where he notes that ‘the question of principle arising in the present 
case is whether a term of imprisonment suspended on condition that compensation is paid to the 
complainant can be combined with a sentence of correctional supervision in terms of s276(1)(h) 
or with a sentence of imprisonment in terms of s276(1)(i) of the Criminal Procedure Act,’ whereby 
he concludes at 577 F, in the positive, that ‘in my view, there is no justification for interfering with 
the substance of the sentence imposed by the Court a quo. 
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Act 51 of 1977.270   In addition, in cases where a charge of rape fails and other 

'competent verdicts' are provided for instead which fall outside of the minimum 

sentencing legislation, the courts can easily accomplish the twin goals of 

protecting society through lesser periods of incarceration while providing 

compensation payments to victims.  Therefore, an important principle of 

sentencing is that composite sentences, such as imprisonment combined with 

compensation orders can be 'just and appropriate.'271  This is especially relevant 

for sexual offences where multiple punishments may be necessary, since the 

compensation component may only serve one judicial 'purpose' or 

'consideration.'  In this regard, other orders that could be used in conjunction with 

compensation could be imprisonment, behavioral and treatment programme 

requirements, prohibitions from contacting or speaking to certain persons and/or 

community service. 

 

It is also important to note that suspended sentences and correctional 

supervision can be applied to sexual offences as these penal sanctions have 

been employed in other violent crime related matters in the past (namely, crimes 

involving assault, murder, culpable homicide).272  Further, two authorities can be 

                                                 
270

 S v Holtzhausen [2002] 1 All SA 445 (A) at 446F. Also note S v Bangiso 2013 (1) SACR 558, 
in case involving procurement of minor children for sex and kidnapping, at 563, where it is 
confirmed that a court is allowed to “combine, as provided in s276(3)(a) of the Act, any period of 
imprisonment she deemed fit in the circumstances, which may even be in part suspended, with 
correctional supervision in terms of s276(1)(h) (S v Stanely 1996 (2) SACR 570 (A) at 575d).” 
 
271 See S v Stanley 1996 2 SACR570 (A) at 575 C where Olivier JA notes that ‘one has to look at 

the whole, composite sentence imposed in order to ascertain whether it was just and appropriate,’ 
and at 575 D, where he notes that ‘the question of principle arising in the present case is whether 
a term of imprisonment suspended on condition that compensation is paid to the complainant can 
be combined with a sentence of correctional supervision in terms of s276(1)(h) or with a sentence 
of imprisonment in terms of s276(1)(i) of the Criminal Procedure Act,’ whereby he concludes at 
577 F, in the positive, that ‘in my view, there is no justification for interfering with the substance of 
the sentence imposed by the Court a quo.’ 
 
272 - For a case of assault see  S v Kotze 1986 4 SA 241 (C) at 242A, where the court totally 
suspended a sentence of imprisonment, on the condition of compensation in the case of an 
assault and robbery perpetrated against a pregnant woman and her husband.  
- For cases of murder see S v Potgieter 1994 (1) SACR 61 (A) and the recent case of S v Ferreira 
and others 2004 (2) SACR 454 (SCA) at 469 para 46 whereby the majority of Supreme Court of 
Appeal indicated that a sentence without custodial incarceration, wholly suspended on behavior 
conditions, would have been appropriate for this domestic murder despite the existence of 
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cited for the common use of these penal sanctions in sexual violence matters 

today while noting that these below references involved research that was 

undertaken when minimum sentencing laws were in force. 

 

Firstly, SS Terblanche has affirmed, with regards to the old common law crime of 

rape, which has subsequently been altered by the new Criminal Law (Sexual 

Offences and Related Matters) Amendment Act 32 of 2007 that: ‘it is by no 

means inconceivable that some courts would consider rape to be sufficiently 

punished through a partly suspended sentence, or a prison sentence of 

substantially less than the five years’ after his review of ‘case law over the last 

eight years [up to February 2006].’ 273 
 

Secondly, the use of correctional supervision and suspended sentences in 

sexual violence matters was confirmed by a prosecutor in the NPA’s 

February/March 2012 Khasho Newsletter wherein Advocate Koos Joubert 

confirmed that “a study of the case law dictates that an option of a fine [which 

would need to be ordered alongside correctional supervision or suspended 

sentences, in serious sexual violence matters] was an appropriate sentence for 

(the old common law crime of) indecent assault.” 274 
 

Two reported cases are particularly helpful in placing the suspended sentence 

and correctional supervision compensation sections into perspective, in matters 

involving sexual violence, and violent crime respectively.  These cases confirm 

the multiple ways that statutory compensation processes can be employed in 

sexual violence cases and the fact that compensation can be ordered alongside 

                                                                                                                                                 
minimum sentencing provisions when it stated: 'in all circumstances an imprisonment sentence of 
6 years would have been appropriate on trial, suspended on conditions.'  
- For a case of culpable homicide see S v Dhlamini 1988 (2) SA 302 (AD) at 310E. 
- For a case of rape see S v A and another 1994 (1) SACR 602 (A). 
- For cases of indecent assault see S v W 1994 (1) SACR 610 (A), S v R 1993 (1) SA 476 (A) and 
S v Ndaba 1993 (1) SACR 637 (A). 
 
273 Terblanche (2006: 34). 
274 NPA/Khasho (2012:9). 
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direct imprisonment, if offenders were previously employed, have assets, or have 

access to family finances. 

 

Firstly, Plasket J, in S v Marais 2009 (1) SACR 299, in a case involving sexual 

violence, noted that:  
 

‘the only provisions that allow for a criminal court to order the 
payment of compensation are s 300 of the Criminal Procedure Act, 
s 297(1)(a) and (b) of the same Act, and s 52(1)(e) of the 
Correctional Services Act 111 of 1998. The first of these provisions 
provides for the payment of compensation in cases in which the 
offence of which the accused has been convicted caused damage 
to or loss of property... The second provision allows, inter alia, for 
the payment of compensation to be made a condition for the 
postponement or suspension of sentence... [and thirdly] section 
52(1) of the Correctional Services Act provides for the payment 'of 
compensation or damages' as one of a number of possible 
conditions to be attached to a sentence of community corrections, 
which, in turn, may include a sentence of correctional supervision in 
terms of s 276(1)(h) or s 276(1) (i) of the Criminal Procedure Act.’ 
275 
 

This above review of compensatory options is especially relevant as the case 

involved sexual violence and it clearly shows that there are various 

compensatory avenues available within sentencing proceedings. Furthermore 

correctional supervision, which can be employed alongside incarceration, can 

be ordered for a period of 5 years, in cases of sexual violence. This is helpful as 

it allows for long payment schedules so that offenders can have significant 

periods of time to comply with compensation orders. 
 

Secondly, in S v Salzwedel and Others 2000 (1) SA 786 (SCA), the Supreme 

Court of Appeal ordered compensation for minor children, by way of conditions 

attached to a partly suspended sentence, after a racially motivated murder.  In 

addition to the offenders receiving a sentence of 10 years imprisonment, the 

court concluded that, as the offenders were previously employed ‘it should be 

within their capacity to pay or cause to be paid what are relatively small amounts 

                                                 
275 S v Marais 2009 (1) SACR 299 at 307 [22] C to G. 



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

151 

 

even while they are to be incarcerated with effect from the date of this order.’276  

The amounts ordered to be paid by each offender were R50 rand per month up 

to a total of R3 000.  In this case, a suspended sentence was employed to 

facilitate the compensation order as it was noted that it ‘would constitute an 

inducement to the respondents to continue to pay into the Guardians Fund the 

installments which Jones J [the sentencing judge] had directed for the benefit of 

the minor children of the deceased ... [as] it will take nearly three years for each 

of the respondents to discharge the balance... while they are to be 

incarcerated.’277 This case confirms the fact that compensation can be ordered 

alongside direct imprisonment, especially so if offenders were previously 

employed or have assets. This is extremely pertinent in sexual violence cases as 

many offenders do have assets to fulfill compensation orders 278 and many 

sexual violence sentences necessarily involve imprisonment. 

 

                                                 
276 S v Salzwedel and Others 2000 (1) SA 786 at 237.  
Also note Also note S v Charlie 1976 2 SA 596 (A) at 596H whereby the court ordered 'that the 
three-year period of restitution should commence immediately instead of only on appellant's 
release from the gaol.' 
277 Ibid. 
278 Research below suggest many offenders can pay compensation: 

(i) Rasool et al (2002: 56) cite the following statistics, gathered for their comprehensive nation-
wide South African survey, as it relates to sexual violence against women 18 years of age and 
over: 60% of the sexual abusers studied were working while 8% were working most of the time; 
66% had monthly earned incomes of 1000 Rand or more; 30% had monthly income of 4000 Rand 
or more; and only 14% had no monthly income. 

(ii) Andersson et al (2000: 20) note in their survey of 2059 men aged between 13 and 83 years, 
that 'there was no significant difference in the responses between employed and unemployed 
men as to whether they had sex with a woman without her consent.' 

(iii) Kistner, Fox and Parker (2004: 21) note the prevalence of perpetrators that are employed 
teachers.  The authors state that 'a study conducted by the South African Medical Research 
Council in 2002 found that...in most of the cases [of child rape], the offenders were found to be 
teachers (about 33%)', and at 22-23 it is noted that, educators have 'comparatively high incomes.' 

(iv) Townsend and Dawes (2004: 69) reveal that 'child abusers come from a variety of 
backgrounds.  This is true for South Africa as well as elsewhere... [researchers have noted] that 
their experience at Resources Aimed at the Prevention of Child Abuse and Neglect (RAPCAN) 
proves that rape and child sexual abuse happen amongst all class groups, all racial categories, 
regardless of affluence, religion, poverty or any other broad societal category.' 
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This thesis asserts that biases are regrettably obstructing the use of the above 

two compensatory approaches in cases of sexual violence.  In this regard, bias is 

suggested as a leading factor for this omission because interviews and case 

studies confirmed that state role-players did not assist victims of sexual violence 

because they incorrectly believed that their financial losses were not quantifiable 

and/or sexual violence victims generally did not want, or need, compensation.  

Victim surveys undertaken for this thesis rebutted these unfounded assumptions 

and confirmed that many sexual violence complainants were able to list 

quantifiable damages relating to both their court appearances and post-assault 

care, and that some of these victims would accept compensation from offenders 

and that modest amounts of compensation would be useful.  Furthermore, this 

conduct of state attorneys, prosecutors and judges, when they overlooked the 

compensatory concerns of victims due to biases, was also deemed 

discriminatory for two reasons.  

 

First, discrimination was evident as state officials ignored the unique concerns of 

victims of sexual violence by failing to ensure positive measures existed to assist 

with the vulnerabilities of sexual violence victims due to biases which suggested 

that sexual violence victims did not want or need compensation and they did not 

have quantifiable losses. In doing so they unnecessarily heightened the 

disadvantages that sexual violence victims’ face, post-assault, because 

compensation, if awarded, could have assisted these victims with their unique 

gendered financial losses in relation to court attendances, post assault medical 

care and security/relocation expenses.   

 

Secondly, discrimination was evident as other ‘classes’ of victims in South Africa 

were regularly provided with compensatory assistance (namely commercial crime 

victims) in contrast to sexual violence victims who are predominately female. 

Again this differentiation (and favoritism) occurred partly on account of the 

gender biases held by state officials who assumed that the specific expenses of 

sexual violence victims, were superfluous and vague, as compared to the 
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expenses incurred by other classes of victims. Also, once again, this favoritism of 

one class of victims unnecessarily heightened the disadvantages that sexual 

violence victims’ face, post-assault, because compensation, if awarded, could 

have assisted these victims with their unique gendered financial losses in relation 

to court attendances, post assault medical care and security/relocation 

expenses. 
 

Furthermore it can be said that the above two discriminatory outcomes of biased 

decision making were reinforced by institutional overseers. In this regard, the 

DOJCD, after seven long years of careful deliberation, collaboration and 

redrafting, incorrectly stated the scope of the compensation provisions that are 

tied to suspended sentence and correctional supervision in the new Victim's 

Charter. 279  More specifically, the DOJCD asserted that vulnerable victims of 

violent crime (including sexual assault) can only pursue compensation for loss or 

damage to property within criminal proceedings despite ample case law and 

legislation above stating that pecuniary and non-pecuniary losses 280 may be 

requested through suspended sentences and composite sentences, which can 

combine imprisonment terms with correction supervision compensation orders. 

 

In concluding this subsection it is important to note that in addition to the 

aforementioned statutory references and case law, two ancillary processes must 

                                                 
279 The Department of Justice and Constitutional Development (DOJCD) Service Charter for 
Victims of Crime in South Africa (December, 2004) at 3 defines “compensation” as “an amount of 
money that a criminal court awards the victim who has suffered loss or damage to property, 
including money, as a result of a criminal at or omission by the person convicted of committing 
the crime.”  This definition is misleading as it excludes non-proptery compensation avenues 
reviewed in this subsection. By way of background also note that the 'Victim's Charter' is the most 
important governmental decree on victims' rights to be issued in the post-apartheid era and this 
document will serve to guide victims through the legal system by informing them for the first time 
of their legal and constitutional rights.  
 
280 - Note S v Tshondeni 1971 4 SA 79 (T) and S v Magkise 1973 2 SA 493 (O) where the courts 
ordered pain and suffering compensation awards as part of suspended sentences for the crime of 
assault with intent to do grievous bodily harm and finally. 
-Also note S v Kotze 1986 4 SA 241 (C) where a compensation payment was ordered as part of 
suspended sentence for contumelia, embarrassment and pain and suffering as it related to an 
assault against a pregnant woman and her husband.  
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be reviewed, namely, the compilation of ‘victim impact reports’ and ‘correctional 

supervision reports’, both of which assist in sentencing reviews wherein 

compensation may be provided. These processes are reviewed in the next sub-

sections. 
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5.1.1 Victim Impact Reports (VIRs) 
 

Victim evidence in sentencing proceedings is most often relayed to the court 

through ‘victim impact reports’ (VIRs).  In this regard, VIRs are generally 

completed by government social workers or probation officers 281, as opposed to 

victims presenting this evidence directly themselves orally or in an independently 

authored written statement. 282   

 

In section 70(1) of the CJA “victim impact statement” is defined as “a sworn 

statement by the victim or someone authorised by the victim to make a statement 

on behalf of the victim, which reflects the physical, psychological, social, financial 

or any other consequences of the offence for the victim.” This statutory definition 

is cited for background purposes only (as the CJA is not fully reviewed in this 

thesis for reasons outlined in subsection 1.3) as the definition confirms financial 

information is relevant 283 and it provides for the current practice mentioned 

above whereby social workers deliver statements on the victim’s behalf (as many 

victims do not wish to attend sentencing proceedings or do not wish to testify 

post-conviction). 
                                                 
281 Gxubane (2008:13) notes that ‘in South Africa, any person registered with the South African 
Council of Social Services Professions as a social worker can be employed as a probation officer.  
282 Van der Merwe (2006: 431) confirms that ‘in most jurisdictions, victims do not prepare their 
own statements [and] instead, these are prepared by a specific agency, and, in retelling, the 
statements become filtered or ‘edited’, or even ‘sterilized’, leading rather to an understatement of 
the harm experienced by a victim.’  

On rare occasions, in South Africa, direct victim opinion statements in the form of letters, pictures 
or poems are accepted by the court in sentencing dispositions with or without the victim attending 
court for cross examination. Unlike victim impact reports (VIRs) completed by statutory agencies, 
these direct forms of victim submissions are prepared infrequently by victims on their own accord. 
In addition, these victim statements can be used by the defense in mitigation of sentence when 
the victim indicates a favorable account of the offender's personality, irrespective of his crime or 
culpability thereto, as may happen when parents or non-stranger abuse occurs and victims have 
conflicting feelings or guilt about punishment.  

Also see the National Prosecuting Authority Sexual Offences Bulletin Number 5 (2004: 31) 'The 
Effectiveness of Victim Impact Reports' wherein Jeanette Neveling, Senior State Advocate: DPP, 
recites how children's poems and pictures were admitted as evidence for purposes of sentencing 
in an unreported case at the Umtata High Court. Also note S v Van Wyk 2000 (1) SACR 45 (C) at 
51 for an example of a victim's poem being admitted into evidence for purposes of sentencing.   
283 Van der Merwe (2006:433) also confirms that VIRs can provide an opportunity for victims to 
request ‘payment for counseling and therapy.’ 
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While VIRs can be of assistance in ascertaining the compensatory needs of 

victims it still must be noted that judges may not always afford great weight to 

VIRs. In this regard in Director of Public Prosecutions v Thabethe (2) SACR 567 

(SCA) Bosielo J noted the following:  
 

“a controversial if not intractable question remains: do the views of the 
victim of a crime have a role to play in the determination of an appropriate 
sentence [and] if so what weight is to be attached thereto? That the victim’s 
voice deserves to be heard admits no doubt. After all it is the victim who 
bears the real brunt of the offence committed against him or her. It is only 
fair that he/she can be heard on amongst other things how the crime has 
affected him/her. This does not mean however that his/her views are 
decisive.” 284 

 

Also in S v M  2007 (2) SACR 60 (W) it is confirmed that: 
 

‘the legislature does not seem to have intended the rapist to be less [or 
more] morally and legally blameworthy because the rape survivor appears 
to or actually does survive, or continues life with less apparent trauma’ as it 
is unfair ‘to the rapist that his fate should depend upon the differences in 
opportunities, psyches, physical strength, age, family or other support 
available to different rape survivors, and which result in different 
manifestations of trauma.’ 285 

 

With the above proviso in mind it is important to recall, as is reviewed in 

subsection 5.1, that judges have a great deal of flexibility in sentencing and they 

should not unnecessarily pre-empt the compensation concerns of victims. In this 

regard, sentences can combine severe incarcerate provisions alongside 

compensation (should offenders have means or have been previously employed) 

and as such the law can be applied to serve both deterrent and retributive 

purposes in addition to paying heed to the concerns of society in general (and 

victims concern in particular). Therefore, it is important that prosecutors advise 

victims of the importance of VIRs and ensure they present to the court 

meaningful evidence on the economic losses resulting from victimization 

(including the various heads of damages noted in the survey results in Chapter 

8).  Moreover, should compensation by offenders be arranged it can be a 
                                                 
284 Director of Public Prosecutions v Thabethe (2) SACR 567 (SCA) at paragraph 21. 
285

 S v M  2007 (2) SACR 60 (W) at 89. 
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mitigating factor  286 and prosecutors are obliged to present both aggravating and 

mitigating factors to the court. 

 

This thesis argues that biases are obstructing the use of compensatory 

approaches in cases of sexual violence and the increased use of VIRs may not 

dislodge these stereotypes.  Therefore the DOJCD and NPA must educate role-

players on the importance of VIRs in relation to presenting economic losses to 

the court.  

  

                                                 
286 In the SALRC Report (2004: 161, paragraph 6.13) it is confirmed by M de Kok, Regional Court 
Magistrate, that “in terms of section 297(1)(b) of the CPA, court can impose a suspended 
sentence on condition that the victim be compensated for damages, and if the accused is 
prepared to pay compensation, the court can take it into account in mitigation of sentence.”  
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5.1.2 Correctional Supervision Reports (CSRs) 

 
‘Correctional supervision reports’ (CSRs) are used to assess the suitability of the 

sentence of 'correctional supervision,' which can include a community correction 

order requiring victim compensation. 

 

Regarding the sentence of 'correctional supervision’, SS Terblanche in his 

authoritative book Guide to Sentencing in South Africa (2007), confirms it ‘is a 

form of punishment which does not remove the offender from the community in 

which he lives and works’ and therefore a convicted offender can continue with 

employment and familial responsibilities if appropriate.287   

 

Correctional supervision can also be employed in sexual offences cases.  In this 

regard, the use of correctional supervision sentences in sexual violence matters 

was confirmed by a Correctional Supervision Officer in Cape Town, who was 

interviewed in 2006 for this thesis, when he noted that: 
 

“…specifically here in Khayelitsha from Regional Court ‘A’ [the 
Sexual Offences Court] I get quite a lot [of requests to submit 
correctional supervision reports], plus minus maybe 6 or 7 per 
month approximately. . .  [and] I can say plus minus three, they get 
correctional supervision.” 288  

 

                                                 
287 Terblanche (2007:279). Also note Gibson (1997: 78) confirming that:  

‘correctional supervision was no picnic for an offender. It was like house arrest under 
stringent conditions. It enabled offenders to remain in the community and continue 
working, but that was about all. It limited heavily their social life and activities. It kept 
them pinned at home after dark. It made them subject to unexpected phone calls or 
visits from Department of Correctional Services' officers at any time of the day or 
night. It obliged them to do community service. Some experts believed that, through 
correctional supervision seemed more lenient than prison; it was a slow-acting 
punishment that grew more onerous and unpleasant as the days went by. But at 
least the victim wasn't incarcerated in a state institution. It wasn't jail.’  

Finally note Roberts (2006:30) confirming that most common law jurisdictions have adopted a 
sanction resembling the conditional sentence of imprisonment [and] a term of custody served in 
the community is therefore hardly a novel sanction.’  
288 Interview with Cape Town Corrections Officer (2006) transcript on file with author. 
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Regarding administrative matters, SS Terblanche, confirms that ‘the Act is silent 

regarding the content of the report... [but] most of the judgments stipulated that 

the [Correctional Supervision] report should refer to the conditions that should be 

attached to the particular offender's sentence of correctional supervision and how 

these conditions can be utilized to achieve the objects of sentence.’ 289  Despite 

the absence of prescriptions/regulations in terms of the contents of CSRs, most 

of the Cape Town local correctional officials interviewed for this research did 

have a standard form as approved by their local office.  

 

In addition, CSRs may also be prepared by probation officers.  SS Terblanche 

notes that ‘a probation officer is a person appointed in terms of the Probation 

Services Act of 1991 and... should be limited to civil servants.’ 290  With this in 

mind, officials from the Department of Correctional Services staff currently 

complete CSRs in the Western Cape and moreover CSRs are ‘normally provided 

by the courts' local correctional officials.’291  
 

SS Terblance notes the following, in relation to the specific role of probation 

officers: 
‘…they are important role-players in the sentencing process... they 
are particularly well placed to provide the court with information, by 
way of pre-sentence reports, about the accused. These reports 
usually contain information about the offender's childhood, 
schooling and employment history. They often attempt to explain 
why the offender committed the crime and include suggestions on 
sentences which suggestions may be useful in the particular 
circumstances of the case.’

292  
 
Finally, it is important to note that most judges do appreciate the important role 

that CSRs play in sentencing matters.  In this regard Justice C M Somyalo, 

Judge President, Eastern Cape High Court Division, confirmed the importance of 

CSRs when referencing a past decision of the court, in a sexual violence matter. 
                                                 
289 Terblanche (2007:293). 
290 Terblanche (2007:338, footnote 9). 
291 Terblanche (2007:292).  
292 Terblanche (2007:119).  
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He noted that the decision to submit the offender to correctional supervision was 

grounded on fact as it “was based on the uncontested evidence of a probation 

officer who, having interviewed the appellant, members of his family, and his 

victim, testified as to the merits of a conditional sentence.” 293 

 

The overall conclusion reached in this subsection, regarding compensatory 

processes within criminal sentencing proceedings, is that it is clear that the 

criminal justice system has the necessary machinery and statutory authority to 

provide compensation to victims of sexual violence via the CPA/CSA while also 

ensuring offenders are provided due process.  Unfortunately, it is asserted that 

biases are partly to blame for the lack of use of these available provisions. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  

                                                 
293 Justice C M Somyalo ‘Judges expect criticism to be based on solid facts’ Sunday Times 
Newspaper 16 March 2008 at 19. 
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5.2 Alleged offenders and civil forfeiture compensation processes 
 
This section will provide information on POCA processes in general before 

reviewing how victims of sexual violence in particular can obtain compensation 

via civil forfeiture applications.  At the outset, it is important to note that POCA 

contains two types of state seizure schemes and elaboration is provided on this 

division as the NPA suggests that victims’ standings and rights are dependent on 

the type of scheme employed (the author rebuts this contention later in this thesis 

in the case study in subsection 7.2.6). 
 

The two POCA schemes are as follows: 
 

 A non-conviction based civil forfeiture scheme that allows the government 

to seize instruments of crime, on a balance of probabilities (for example a 

house used to facilitate or hide sexual violence).  It is important to note 

that this thesis focuses on this compensatory processes only 294; and, 
 

 A post-conviction based confiscation scheme for proceeds of crime, (for 

example currency or real property derived from the proceeds of illegal 

crime such as trafficking or prostitution activities).  
 

Since both schemes are contained in POCA, they have similar legislative goals 

and policy objectives, namely the reduction of violent and non-violent crime by 

removing the tools of crime, and the incentives of crime, through government 

seizures.295  Furthermore, victims are provided with unique non-party status in 

                                                 
294 The civil forfeiture scheme is reviewed, and not the confiscation scheme, because this thesis 
focuses on sexual violence against individuals and their compensatory rights. In this regard, 
forfeiture can be used to seize instruments such as houses wherein pedophiles abuse children. 
Conversely the confiscation scheme involves proceeds of crime, or fruits crime, and therefore 
involves organized sexual exploitation of numerous victims (such as prostitution rings, 
pornography syndicates and trafficking groups), which is not the focus of this thesis.  
 
295 POCA’s preamble confirms that one legislative priority is to attend to “the right of every person 
to be protected from fear, intimidation and physical harm caused by the criminal activities of 
violent gangs and individuals.” Furthermore Steinberg (2007:299) confirms that ‘the justice 
department drafted the law in the late 1990’s [and] at precisely that time, the legislature had 
begun in earnest to throw the kitchen sink at South Africa’s crime wave [and] it had just passed a 
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both types of proceedings if they assert an interest in the instruments or 

proceeds sequestered with interest defined as “any right” in POCA 

subsection1(1)(viii).296  In this regard, victim standing is included in both POCA 

schemes as seized funds/assets are handed over to the government if victims 

with priority standing are not located.  More specifically, in both schemes, the 

legislature and the NPA intended to ensure that victims could assert a priority 

claim, ahead of government, in relation to proceeds and instruments involved in 

their victimizations. With the above in mind, the NPA ensures that victim 

compensation in both schemes is targeted in performance measures.297  

                                                                                                                                                 
sentencing law that would drastically inflate the time felons spent in jail [and] it had also passed 
and extraordinarily harsh new bail law.’ 
 
296 Act 121 of 1998, subsection 1(1)(viii). 

Also note the POCA sections dealing with third party/complainant claims below while noting the 
author’s emphasises in bold:  

Post confiscation processes – conviction based scheme                                                            
30(3) A High Court shall not exercise its powers under subsection (2)(b) unless it has afforded all 
persons known to have any interest in the property concerned an opportunity to make 
representations to it in connection with the realisation of that property.... 
30(5) If the Court is satisfied that a person who has suffered damage to or loss of property or 
injury as a result of an offence or related criminal activity...  
(a) has instituted civil proceedings or intends to institute such proceedings within 
a reasonable time: or 
(b) has obtained a judgment against the defendant in respect of that damage, loss or injury: 
the court may order that the curator bonis suspend the realisation of the whole or part of the 
realizable property concerned for the period that the court deems fit in order to satisfy such a 
claim or judgment and related legal expenses and may make such ancillary orders as it deems 
expedient. 
 
Post forfeiture processes – non-conviction based scheme 
52(1) The High Court may, on application— 
... (b)... when it makes a forfeiture order, make an order excluding certain interests in property 
which is subject to the order, from the operation thereof. 
(2) The High Court may make an order... if it finds on a balance of probabilities that the applicant 
for such an order— 
(a) had acquired the interest concerned legally; and 
(b) neither knew nor had reasonable grounds to suspect that the property in which 
the interest is held— 
(i) is an instrumentality of an offence referred to in Schedule 1: or 
(ii) is the proceeds of unlawful activities. 
 
297 National Prosecuting Authority Quarterly Performance Overview Report of Public Prosecutions 
– Quarter 2 – 2011/12 at 29 where it is confirmed that the NPA benchmarks its performance 
regarding compensatory ‘orders in terms of POCA where a person has suffered damage to or 
loss of property or injury as a result of an offence or related criminal activity (sec 30 of POCA) or 
the exclusion of property from a forfeiture order to pay a victim (sec 52 of POCA).’  
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The above victim centered approach is also consistent with practices in other 

jurisdictions – for example, the Ontario regime, in Canada, which ensures that 

victims have priority access to compensation, in relation to forfeited instruments 

used in their victimizations.298  

 

With regard to the non-conviction based, civil forfeiture scheme, which is focused 

upon in this thesis, it is important to note that POCA defines an ‘instrumentality of 

an offence’ as ‘any property which is concerned in the commission or suspected 

commission of an offence’ and ‘Schedule One’ of the Act lists numerous offences 

of a sexual nature, for which forfeiture provisions apply.299  In this regard, in the 

case study reviewed in subsection 7.2.6, the court concluded that 

instrumentalities can include a dwelling and car wherein assaults of a sexual 

nature took place.300   

                                                 
298 See subsection 7.2.6 for a full review of the Ontario forfeiture scheme in relation to victim 
compensation. 
299 Act 121 of 1998, subsection 1(1)(v) and Schedule 1. 
300  In the case study, in subsection 7.2.6, the Founding Affidavit in the Application for Forfeiture 
Order of Adrian Carl Mopp, Deputy Director of Public Prosecutions (DDPP) (19 April 2007) was 
used to obtain a preservation order (which proceeds forfeiture applications) for a house and car 
wherein a pedophile sexually abused minor children. In this regard in paragraph 26 it was 
confirmed that: 

 ‘The seriousness of the offences is underscored by the fact that the lawgiver, in 
Schedule 1 of the Act, has specifically rendered property which is an 
instrumentality of indecent assault; and the statutory offences of: unlawful carnal 
intercourse with a girl under a specified age; committing an immoral or indecent 
act with a girl or boy under a specified age; and soliciting or enticing a girl or boy 
to the commission of an immoral or indecent act liable to forfeiture.’ 

 Also note paragraph 27 wherein the DDPP confirmed that: ‘it will also be argued that this 
application [for preservation of an alleged pedophile’s assets] falls to be considered in the light of 
the provisions of s 28(2) of the Constitution which provides that a child’s best interests are of 
paramount importance in every matter concerning the child.’ 

Finally note two cases from outside South Africa wherein forfeiture provisions were used to 
address individual cases of sexual violence and human trafficking that were not connected to 
organized crime:  

Firstly, The Queen v Robert Garner (unreported case of the Australian County Court, Melbourne 
(26 April 1999) where J Kelly confirmed in the transcripts of proceedings, on file with the author,  
that forfeiture provisions should be used to seize a houseboat wherein sexual violence occurred. 
In this regard J Kelly confirmed: 

[at 77] “The prisoner is a wealthy, homosexual pedophile. A successful business 
as an insurance agent and financial adviser provided him with the wherewithal to 
live in a sizeable house with a swimming pool, to keep a houseboat on Lake Eildon 
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In terms of procedure, civil forfeiture is completed by way of civil application 

brought by a sole Applicant, namely the Director of Public Prosecutions on behalf 

of the State, without a conviction, and on a balance of probabilities. There is no 

viva voce evidence required and therefore the application is pleaded by way of 

notice of motions, heads of argument and affidavits.  Moreover, forfeiture matters 

are heard in High Court and the Asset Forfeiture Unit (AFU) of the NPA instructs 

their legal representatives, namely the State Attorney. 
 

The civil forfeiture process involves three stages:   
 

 First, a preservation order is sought by the State to freeze and preserve 

the instrumentalities of crime (so they are not improperly disposed of 

pending a final forfeiture application) and a curator bonis is appointed to 

safeguard and valuate the assets;  
 

 Second, a final forfeiture order is sought by the state;  
 

 Third, if the forfeiture order is granted by the court, the instrumentalities 

are liquidated by the curator bonis and separated as follows:  

                                                                                                                                                 
and to purchase motor bikes and camping and aquatic equipment. His propensity 
to seek the company of adolescent males was effectuated by his ability to provide 
them with a pleasurable environment and exciting activities. Having created the 
opportunity to do so, he seduced five such children into sexual misbehavior” 

[at 83] “I propose to grant the application for a forfeiture order encompassing 
forfeiture of the houseboat, the present valuation of which is $110,000. To do so is, 
in my opinion, just in this case, because I regard its use not as a mere incident of 
the crimes, or as providing a locus for them, but as an efficient tool of seduction of 
the boys and of their parents in tempting them to trust him to provide apparently 
healthy activities for their children. Nevertheless, the loss of a valuable asset is a 
factor I take into account as part of the sentencing consideration.” 

Secondly, The Director of Civil Forfeiture and Ladha (a sub-judice unreported case in the 
Supreme Court of British Columbia) wherein the Notice of Civil Claim (25 August 2011), on file 
with the author, at paragraph 12 and 13, confirms, in a case of forced confinement of a house 
maid from Tanzania who worked as a domestic worker in Canada, that “as a result of an 
investigation undertaken by the Royal Canadian Mounted Police [the Defendants] are currently 
charged with unlawful activity in relation to human trafficking and exploitation [and] the Director 
says that the Property [in question] is an instrument of unlawful activity… because it was used as 
an instrument in the facilitation of human trafficking.” 
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– ‘excludable interests’ (as discussed below), tariffs, rates and 

taxes are provided to third parties, with or without a court order 

specifying payment of these items, in the ordinary course; 

– the remaining monies are placed in a State account, called the 

Criminal Asset Recovery Account (CARA) and these funds can 

thereafter be used to  assist law enforcement agencies and 

organizations that assist victims of crime, but not individual victims. 
 

Individual compensation entitlements in sexual violence matters are relevant in 

civil forfeiture proceedings for the below three reasons: 
 

First, the State Attorney has confirmed in correspondence to the author that ‘the 

Asset Forfeiture Unit [of the National Prosecuting Authority] has no objection in 

the case of a forfeiture order being granted to use the proceeds of the sale of the 

property to pay the victims [of sexual violence] if they are successful in obtaining 

a civil judgment against the perpetrator.’ 301  Thus, an informal precedent now 

exists whereby forfeited assets can be used to satisfy civil judgments of sexual 

violence complainants, be they on account of default judgment or otherwise. This 

is relevant as the AFU can or should make provisions or set policy, in cases of 

sexual violence, that should a successful forfeiture order be obtained, proceeds 

from assets/instrumentalities be held in trust, as excludable property for victims, 

for a limited period, pending a civil action.  Victims would likely obtain default civil 

judgments, as alleged offenders may not defend related civil actions, as their 

executable instrumentality may be lost to the State in any event, in the civil 

forfeiture process, and therefore retaining legal assistance would be a useless 

expenditure.  The most important aspect of this component of forfeiture is that 

processes can be put in place, at the State’s expense, as it is the sole Applicant 

in the proceeding, to sequester an asset for sexual assault complainants. As 

noted by M Gallant, referencing the Ontario civil forfeiture regime and the 

importance of execution by the State:  

                                                 
301 State Attorney, second report to the Western Cape Law Society regarding a complaint by 
Bryant Greenbaum (11 September 2008) on file with author. See report in Appendix 3. 
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‘…a civil judgment ordinarily requires enforcement action: the 
location of a defendant’s property and the execution of the 
judgment against that property. Forfeiture obviates the need for 
any additional tier of proceedings: the process attaches liability 
and, through the termination of interests, operates as the 
[immediate] instrument of execution.’ 302 

 

Second, section 39(3) of POCA prescribes a process whereby a complainant can 

‘apply [to the court] for an order excluding his or her interest in the [preserved] 

property [that is subject to forfeiture proceedings]’ 303, from that of the State’s 

interest.  With this in mind, victims of sexual violence who send demand letters, 

or issue pleadings, or have unsatisfied judgments for civil damages, may claim 

that they have an ‘excludable interest’ as they have pending litigation (or 

judgments)  against the owners of the instrumentalities, for the same criminal 

matter. The Court can then order that such ‘excludable interests’ must go to 

complainants when the final forfeiture order is granted, even if a civil judgment is 

not in place (as is frequently done by the NPA when proceeds of crime are 

involved) while the remaining portion of the instrument/property must go to 

CARA.  
 

The third reason why individual victims’ compensation entitlements are relevant 

in forfeiture processes is that civil settlements can occur within the forfeiture 

proceedings and if victims assert an interest in the instrumentalities in question 

(having issued a demand letter, in relation to the instrumentalities involved, 

irrespective of a final civil judgment), they could have input into any agreements 

reached in preservation or forfeiture applications. With this in mind the Office of 

the National Director of Public Prosecutions has confirmed that ‘the Asset 

Forfeiture Unit (AFU) settles disputes regularly after weighing up its prospects of 

success in the court, the costs involved in the litigation and the extent to which it 

can devote its limited resources to litigation other matters’ and ‘although 

                                                 
302 Gallant (2006: 69). 
303 POCA, subsection 39(3). 
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settlements in civil matters are often kept confidential, the AFU has a policy of 

not doing so.’ 304 

 

This thesis asserts that, unfortunately, biases are obstructing the use of the 

afore-mentioned POCA compensatory approaches in cases of sexual violence. 

In this regard, bias is suggested as a leading factor for this omission because 

interviews and case studies confirmed that state role-players did not assist 

victims of sexual violence because they incorrectly believed that their financial 

losses were not quantifiable and/or sexual violence victims generally did not 

want, or need, compensation.  Victim surveys undertaken for this thesis rebutted 

these unfounded assumptions and confirmed that many sexual violence 

complainants were able to list quantifiable damages relating to both their court 

appearances and post-assault care, and that some of these victims would accept 

compensation from offenders and that modest amounts of compensation would 

be useful.   

 

Furthermore, this conduct of state attorneys, prosecutors and judges, when they 

overlooked the compensatory concerns of victims in civil forfeiture cases, is 

deemed discriminatory for two reasons. First, discrimination was evident as state 

officials ignored the unique concerns of victims of sexual violence by failing to 

implement positive measures to address the gendered vulnerabilities of victims of 

sexual violence. In doing so they unnecessarily heightened the disadvantages 

that sexual violence victims’ face, post-assault, because compensation, if 

awarded, could have assisted these victims with their unique gendered financial 

losses in relation to court attendances, post assault medical care and 

security/relocation expenses.  Secondly, discrimination was evident as other 

‘classes’ of victims in South Africa were regularly provided with compensatory 

assistance (namely commercial crime victims) in contrast to sexual violence 

victims who are predominately female. Again this differentiation (and favoritism) 

                                                 
304 Office of the National Director of Public Prosecutions Media Statement ‘NPA Settlement with 
Schabir Shaik’ (22 January 2009). 



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

168 

 

occurred partly on account of the gender biases held by state officials who 

assumed that the specific expenses of sexual violence victims, were superfluous 

and vague, as compared to the expenses incurred by other classes of victims. 

Also, once again, when favoritism occurred, this unnecessarily heightened the 

disadvantages that sexual violence victims’ face, post-assault, because 

compensation, if awarded, could have assisted these victims with their unique 

gendered financial losses in relation to court attendances, post assault medical 

care and security/relocation expenses.    

  



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

169 

 

5.3 Government grants and stipends from the court 
 
 
Two (2) state benefits are reviewed in this subsection, firstly the Social Relief of 

Distress Grant (SRDG), and secondly, court witness stipends (CWS),  that are 

provided to witnesses for transportation, lost earnings and other ancillary costs 

incurred to attend court.  Both of these compensatory sources can be accessed 

by victims of sexual violence but, as research in this thesis suggest, victims 

require prosecutorial assistance to obtain these subsidies as they are often 

unaware of these sources of state assistance and how to apply for them.  With 

this in mind, prosecutors should assist victims of sexual violence with 

applications, referral information and supporting letters, when they visit NPA 

officials for pre-trial consultations, witness preparation sessions, and 

trial/sentencing proceedings.  To do otherwise can result in discriminatory 

outcomes, as this omission can exacerbate the financial vulnerabilities of victim 

of sexual violence because compensation could have assisted with their post 

assault economic losses involving court attendance and medical services. This 

position is taken while referencing the NPA’s Code of Conduct 305 which confirms 

the following:  

 

 Part D (Role in Administration of Justice), Paragraph 2(c) – “Prosecutors 

should…consider the views, legitimate interests and possible concerns of 

victims and witnesses when their personal interests are, or might be, 

affected, and endeavor to ensure that victims and witnesses are informed 
                                                 
305 Code of Conduct for Members of the National Prosecuting Authority Under Section 22(6) of 
the National Prosecuting Authority Act 32 of 1998 (Government Gazette 33907 on 29 December 
2010 from DOJCD). This policy was put into effect 18 October 2010.  
 
The Code notes the following in the Preamble: “section 22(6)(a) of the National Prosecuting 
Authority Act 32 of 1998 provides for a Code of Conduct to be framed by the National Director of 
Public Prosecutions, which should be complied with by all members of the Prosecuting Authority”;  
and “in framing this Code… due account was taken, inter alia, of the values and principles 
enshrined in the Constitution of the Republic of South Africa 1996, the aims to be achieved as set 
out in the [National Prosecuting Authority] Act , the United Nations Guidelines on the Role of 
Prosecutors as well as the Standards of Professional Responsibility and Statement of Essential 
Duties and Rights of Prosecutors developed by the International Association of Prosecutors as 
tabled at the 17th session of the UN Commission on Crime Prevention and Criminal Justice.”  
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of their rights, especially with reference to the possibility, if any, of victim 

compensation…”; 306 

 
 Part E (Co-Operation) paragraph (a): “in order to ensure the fairness and 

effectiveness of the prosecution process, prosecutors should…co-operate 

with…any relevant government agencies…” 307 

 

With respect to the SRDG, this important government subsidy can be provided to 

persons experiencing unexpected financial hardship.  It is prescribed under 

Regulation and is overseen by the South African Social Assistance Agency 

(SASAA).308  To illustrate the broad range of matters the SRDG can be applied 

to, the author completed a random search of SRDG applications at the Western 

Cape SASSA309 warehouse on 17 June 2011. 310 This search confirmed that the 

SRDG has previously been used in the following cases: 
 

 R960.00 in 2008 was provided to a woman who was temporarily unfit to 

work and could not support herself or her dependants; 311 and,  
 

                                                 
306 Ibid, Part D (Role in Administration of Justice), Paragraph 2(c). 
307 Ibid, Part E (Co-Operation) paragraph (a). 
308 Regulation No R 898 of the Social Assistance Act No. 13 of 2004 (22 August 2008). 
309

 The South African Social Security Agency is the government body tasked with administering 
social grants.  
310 Access to the SRDG files was approved in a letter from General Manager: Grant 
Administration, SASSA Western Cape (19 April 2011) on file with author. In this correspondence 
it was also confirmed that ‘SASSA Western Cape does not keep such detailed records which will 
indicate [victims of crime who received SRDG so a random search of individual files is necessary 
to obtain information on this].’  
 
Also it was noted in the correspondence that a Special SRDG Project was completed in the 
Western Cape to locate families experiencing undue financial hardship and that: ‘there is a 
Service Level Agreement in place between SASSA Western Cape and the Provincial Department 
of Social Development (PDOSD) and as per the agreement the PDOSD would identify persons 
who find themselves in a situation of undue hardship [and] a social worker from PDOSD will 
assess the person’s circumstances and will make a recommendation.’ Finally it was confirmed 
that in the 2010/2011 fiscal year over three million Rand was allocated for the Special SRDG 
Project and 3 257 persons were provided with financial assistance.  
 
311 Western Cape South African Social Assistance Agency application (2008) reviewed by author 
at SASSA Western Cape. 

http://butterworths/nxt/gateway.dll/jilc/kilc/u4sg/rdnw/sdnw#0
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 R290.00 was provided to a child, in 2006 to transport him home after he 

independently travelled to Cape Town from Durban with friends.312 

 

Furthermore the SRDG grant is available to the following potentially broad range 

of groups of persons, according to the Regulations: 
 

 Dependents of a breadwinner admitted to prison;313 
 

 Persons affected by natural disasters;314 
 

 Persons experiencing undue financial hardship.315 
 

The above case examples and classes of persons, confirm the potential flexibility 

and adaptability of this grant and with this in mind, it is asserted that indigent 

victims of sexual violence who experience financial hardship on account of post-

assault economic losses could benefit from this important government grant.  

The author therefore suggests that prosecutors should facilitate applications by 

providing contact information and supporting letters, where appropriate. 
 

Regrettably, research conducted for this thesis has confirmed that the SRDG is 

rarely accessed by sexual assault complainants who cooperate with law 

enforcement and who experience desperate post-assault financial difficulties on 

account gendered concerns such as security upgrades, child care expenses, and 

health related costs. In this regard, in response to a National Assembly question, 

submitted by the Independent Democrats, a parliamentary opposition party, on 

the author’s behalf, the DOJCD confirmed that ‘approximately 10 people per year 

are referred to the Department of Social Development [by the National 
                                                 
312 Western Cape South African Social Assistance Agency application (2006) reviewed by author 
at SASSA Western Cape. 
313 Regulation No R 898 of the Social Assistance Act No. 13 of 2004 (22 August 2008), 
subsection 9(1)(b)(v) while subsection 15(1)(d) requires ‘proof of admission of his or her spouse 
to a prison’. 
314 Regulation No R 898 of the Social Assistance Act No. 13 of 2004 (22 August 2008), 
subsection 9(1)(b)(vi). 
315 Regulation No R 898 of the Social Assistance Act No. 13 of 2004 (22 August 2008), 
subsection 9(1)(b)(vii). 

http://butterworths/nxt/gateway.dll/jilc/kilc/u4sg/rdnw/sdnw#0
http://butterworths/nxt/gateway.dll/jilc/kilc/u4sg/rdnw/sdnw#0
http://butterworths/nxt/gateway.dll/jilc/kilc/u4sg/rdnw/sdnw#0
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Prosecuting Authority] for grant applications’ and these applications ‘are 

accompanied by letters from psychologists who have counseled the 

complainants.’ 316  Further, the DOJCD confirmed that ‘victim assistance officers, 

court preparation officers and prosecutors are trained to assist victims [with 

SRDG applications] and do their best in this regard.’ 317  However, when one 

compares 10 persons to the total number of sexual violence cases the NPA 

deals with it is clear that very few of these victims are assisted with SRDG.318  

Additionally, none of the forty-seven (47) respondents who participated in the 

victim surveys, as described in Chapter Eight, identified receipt of the SRDG 

despite the fact that many of these complainants reported post-assault financial 

challenges that directly related to their gender and victimization.  
 

In terms of court stipends, pursuant to Regulation 2 of the Tariff of Allowances 

Payable to Witnesses in Criminal Cases the court can provide R20.00 

attendance fee per day plus reasonable transportation cost per individual.319  

Accompanying adults can also obtain stipends.320  Victims must complete the 

J49 Form and attach travel receipts and court subpoena and have the prosecutor 

sign the form.321  Moreover, pursuant to Regulation 2 of the Tariff of Allowances 

Payable to Witnesses in Criminal Cases the court can provide for lost wages 

when a witness is subpoenaed.  In this regard the regulation states that court 

                                                 
316

 Parliament of South Africa, Internal Question Paper, No. 1-2008, Question N353ENG, (8 
February 2008). 
317 Ibid 
318 The latest public statistics on the number of sexual offences cases that are finalized by the 
National Prosecuting Authority is approximately 11 142 annually as noted in the National 
Prosecuting Authority Quarterly Performance Overview Report of Public Prosecutions – Quarter 2 
– 2011/12 Table 4: Progress on Quarterly Targets Relating to Strategic Objective 1: Increased 
successful prosecution of serious reported crime, at 13. 
319 DOJCD, Government Gazette No. 30953(11 April 2008) Regulation 391of the Criminal 
Procedure Act (51/1977): Regulations prescribing the tariff of allowances payable to witnesses in 
criminal proceedings at subsections 2(1)(b)(i) and 3. 
320 Section 191 (5) of the Criminal Procedure Act (Act 51 of 1977) provides for a person 
who is necessarily required to accompany any witness on account of youth, old age or 
infirmity and witness allowance may be paid to such person. 
321 DOJCD Financial Instructions (2006 update) Chapter 23. 
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administration can ‘order the payment of an allowance equal to the actual 

amount of income so forfeited, subject to a maximum of R1 500.00 per day.’ 322  

If employed, victims must complete the J331 Form and attach salary advice and 

letter from employer, or if self-employed, for example in the informal economy, a 

statement of income/expenditure along with SARS filings, and a statement 

explaining the applicant’s financial position.323  

 

Again, it is important to note that none of the forty-seven (47) respondents who 

participated in the victim surveys for this thesis identified receipt of a court 

stipend despite the fact that many of these complainants attended court and had 

post-assault financial challenges that directly related to their gender and 

victimization. 

 
Interviews and victim surveys for this research confirmed that prosecutors rarely 

informed sexual violence victims of available emergency social grants and court 

administration stipends, when offender compensation was not possible, despite 

prosecutors’ awareness that many complainant/witnesses had burdensome 

economic losses that directly related to their gender, such as childcare, 

pregnancy and security costs.  

 

This thesis asserts that biases are obstructing the use of the above-mentioned 

compensatory approaches in cases of sexual violence. In this regard, bias is 

suggested as a leading factor for this omission because interviews confirmed that 

state role-players did not assist victims of sexual violence with SRDGs or CWSs 

because they incorrectly believed: that their financial losses were not 

quantifiable; that they generally did not want, or need, compensation; and that 

many alleged complainants would make false claims in order to receive state 

benefits.  Victim surveys undertaken for this thesis rebutted these unfounded 

                                                 
322 DOJCD, Government Gazette No. 30953(11 April 2008) Regulation 391of the Criminal 
Procedure Act (51/1977): Regulations prescribing the tariff of allowances payable to witnesses in 
criminal proceedings at subsection 4. 
323 DOJCD witness remuneration information document (2011) on file with author. 
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assumptions and confirmed that many sexual violence complainants were able to 

list quantifiable damages relating to both their court appearances and post-

assault care, and that some of these victims would accept compensation from 

offenders and that modest amounts of compensation would be useful.  

Furthermore, this conduct of prosecutors and judges, when they overlooked the 

compensatory concerns of victims, was also deemed discriminatory. In this 

regard, discrimination was evident as state officials ignored the unique concerns 

of victims of sexual violence, and preempted readily available compensation 

avenues due to biases which suggested that sexual violence victims did not want 

or need compensation and they did not have quantifiable losses. In doing so they 

unnecessarily heightened the disadvantages that sexual violence victims’ face, 

post-assault, because compensation, if awarded, could have assisted these 

victims with their unique gendered financial losses in relation to court 

attendances, post assault medical care and security/relocation expenses.   
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5.4 Customary and indigenous compensation processes 

 

The issue of customary compensation is fully reviewed in the next Chapter so 

this subsection will only briefly review this compensatory process.  

 

To begin, customary compensation arrangements often take place in South 

Africa alongside sentencing proceedings, in full view of state role-players; as 

such, these arrangements are often cited as mitigating factors when sentences 

are deliberated upon.  
 

The customary practices in question include the following: 
 

 Cleansing ceremonies;324 
 

 Financial negotiations for damages under the customary law of sexual 

delicts;325 

 

 Financial considerations when lobolo is returned to the husband’s family 

after an allegation of sexual misconduct or when compensation is 

improperly offered by an (alleged) offender after a (alleged) sexual 

                                                 
324 South African Human Rights Commission Report on the Enquiry into Sexual Violence against 
Children; Does the Criminal Justice System Protect Children? (2002: 42) confirms that ‘adults are 
reported to sometimes not pursue a report of sexual abuse by a child owing to social or cultural 
reasons e.g. where the parties opt to resolve the matters between themselves. Mothers often give 
false/wrong addresses when they do not want the perpetrators to be arrested. This often happens 
where the perpetrator is willing to pay some kind of compensation to the victim’s family. Such 
compensation may include slaughtering a goat to cleanse the family of the misfortune that has 
befallen them.’ 
325 Labuschagne and Van den Heever (2002) list the following customary law sexual delicts: 
defloration of an unmarried girl, the common law action for seduction, impregnation of an 
unmarried girl, adultery, sexual intercourse and impregnation of a women in an ukugena 
relationship, sexual intercourse and impregnation of widows and divorced men.  In addition, they 
confirm that in customary law ‘a virgin who has been raped may also be a victim of defloration [of 
an unmarried girl]’ and therefore subject to delictual liability (Labuschagne and Van den Heever 
2002: 83). Also, Townsend and Dawes confirm that certain cultural groups in South Africa 
‘practice inhlawulo and ukugeza, [which] stipulates that where a man impregnates a woman 
outside of wedlock, he is obliged to make payments of either money or livestock to the woman’s 
father or guardian as a token of recognition of responsibility and good faith... [and this] same 
practice is extended to non-consensual sexual relations between adults and children.’ (2004: 66). 
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assault.326  In this regard, possible concerns about the physical safety of 

the survivor may arise as the complainant's own family may punish a 

victim for hardships involved due to the return of the lobolo, be it in 

currency or livestock.327
 

 

In order to ensure adherence to the constitutional principles of equality and 

security of persons (as outlined in Chapter Two), it is suggested that proper 

prosecutorial and judicial oversight is necessary to supervise these financial 

settlements, when they arise alongside sentencing dispositions, as it is common 

for the male figures that negotiate these settlements to subsume the settlement 

monies for their own purposes to the detriment of victims. 328  In addition, 

prosecutorial and judicial oversight of these customary arrangements is also 

necessary, as noted in Case Study Three in subsection 7.2.3, to ensure that 

customary settlements become incorporated into terms of sentence such that the 

offender will be induced to pay compensation settlements or face criminal 

sanctions upon default. 

 

Research in Chapters Seven and Eight suggests that proper judicial and 

prosecutorial oversight is often not provided, partly due to biases that are held by 
                                                 
326 Bowman and Kuenyehia (2003: 331 and 360) confirm that ‘in traditional societies knowledge 
of a daughter’s rape may also diminish the bride price that can be demanded for her, thus 
causing the family not to report the rape’ and ‘traditionally, the remedies for rape have been 
compensation to the girl’s family… [as] damages are essentially for the reduction in value of the 
girl in terms of marriage and are paid not to her but to her family.’  

Also note the case of S v Zuma 2006 (2) SACR 191 (W) concerning the previous rape acquittal of 
the President of South Africa. In this matter Zuma stated in evidence that he offered to pay lobola 
to the complainant, in furtherance of marriage, while asserting his innocence.   
327 Mbatha, Moosa and Bonthuys (2007: 175) confirm that ‘the fear of having to return the lobolo 
to her husband could contribute to a women's family discouraging her from leaving an 
unsatisfactory and possibly violent marriage.’ 
328 See interviews in subsection  7.1.2 and survey findings in subsection 8.4.  Also note Mosoetsa 
(2011) in relation to research conducted in KZN and Mpumalanga, confirms at 65, 132 and 133 
respectively, that ‘cultural tradition tends to keep women subordinate to their husbands, brothers, 
uncles… [and] if a young women, for example, uses her child support grant for her own or her 
child’s use she is accused of being selfish and irresponsible’ ; ‘specific variables such as gender, 
generation, marital status and seniority are important factors in understanding household 
relations and dynamics as these relate to the consumption, production and allocative patterns 
within households; and ‘gender and age largely determine how task are shared and resources 
allocated within the household.’ 
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state role-players which improperly suppose that customary payments are not 

helpful to victims and these arrangements are outside of the jurisdiction of the 

courts despite the gender vulnerabilities that accompany these settlements.   

 

This in turn results in a discriminatory outcome as there is no oversight to ensure 

that customary compensation payments benefit victims, and this aggravates their 

vulnerabilities especially so when power imbalances are often evident when 

these customary financial agreements are negotiated as victims are often 

persuaded to stop continuing with their criminal complaints when money is 

provided to male authority figures.  Furthermore when there is a lack of proper 

oversight of customary arrangements, discrimination occurs by way of reinforcing 

unspoken biases that suggest that the gender vulnerabilities inherent in these 

customary settlements are simply a private matter under customary law despite 

the fact that they are often cited as mitigating factors that reduce sentences. This 

approach is consistent with Joan Williams’ suggestion that “women are 

disadvantaged not merely by a single rule or interpretation but by processes 

involving many different actors motivated by a variety of stereotypes of which 

they are barely conscious or blissfully unconscious…  [and in these situations] 

women’s disadvantage stems not from a single male norm kept in place by a 

single institution or actor, but rather from many people (women as well as men) 

acting in a decentralized way who are driven by (often unconscious) 

stereotypes.” 329 

 

In addition to biases it is also significant to note that statutory impediments exist 

that can deter prosecutorial and judicial oversight of customary compensation 

agreements in minimum sentencing matters only. 330  In this regard, the Criminal 

Law (Sentencing) Act limits the discretion of Judges by precluding "an accused 

person's cultural or religious beliefs about rape" being examined or reviewed in 

                                                 
329

 Joan Williams (2000:216 to 217). 
 
330 A review of how minimum sentencing laws interface with compensatory provisions in 
sentencing proceedings is found in subsection 5.1. 
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minimum sentencing dispositions even where such beliefs are contested in the 

court record.331  This is a concern for two reasons. Firstly, for offenders, because 

customary compensation can be a mitigating factor (and therefore reduce the 

sentence of an offender) if the offence is not subject to minimum sentences. 332 

Secondly, for victims of sexual violence, as offenders may not unilaterally offer 

customary compensation (that can assist victims with their post assault medical, 

counseling and security costs) if they know it will not be proffered as a substantial 

and compelling reason in which to deviate from the minimum sentencing regime.   

 

                                                 
331 Criminal Law (Sentencing) Act 38 of 2007, substitution of section 51 of the Criminal Law 
Amendment Act 105 of 1997, as amended by section 33 of Act 62 of 2000 and section 36 of Act 
12 of 2004 to include subsection 51(3)(aA)(ii). Bertelsmann et al. (2012: 12-24 to 12-25) note that 
“the legislative has introduced a further restriction upon the court’s sentencing discretion by 
decreeing ...[that] an accused person’s cultural and religion beliefs about rape...shall not 
constitute a substantial and compelling reasons circumstance justifying a lesser sentence [than 
the mandatory minimum].” 
 
This amendment was introduced as result of an unreported Supreme Court of Appeal decision in 
S v Mvamvu (350/2003 dated 29/09/2004) in a case involving the rape of a customary wife.  In 
this case, Mthiyane J, while reviewing the trial court's sentencing decision, looked into the 
traditional cultural practices that affected the offender’s actions and concluded that these 
influences could not be disregarded without careful consideration, as they affected the offender's 
understanding of the crime and the values of the community in which he lived.  The court stated 
at 7 that the offender’s "actions were shaped and moulded by the norms, beliefs and customary 
practices by which he lived his life… [and] these ingrained traits and habits of the accused cannot 
be ignored when considering an appropriate sentence."   The National Prosecuting Authority 
disagreed with this judgment stating in their Sexual Offences Bulletin, Number 6, at 11, that "it 
would appear that the judge a quo overlooked the benchmark [in the minimum sentencing 
legislation] indicating the seriousness with which the legislature views these types of offences and 
this approach by the court a quo amounts to a material misdirection."  
 
332 Bertelsmann et al. (2012: 12-24 to 12-25) note that: 
  

“in S v Nkawu 2009 (2) SA 402 (ECG) Plasket J held that, if these restrictions on 
the catalogue of mitigating circumstances were to be interpreted literately, the 
subsection would be rendered unconstitutional as it would require the court to 
ignore factors relevant to sentence, which result in unjust sentences being 
imposed. As a court is obliged to interpret a statute as far as possible in such as 
fashion that it is given a constitutionally compatible meaning, he interpreted the 
section as meaning that standing alone, such factor could not be taken into 
consideration but could be included in a lsit of several aspects militating in favour 
of a lesser sentence that the prescribed minimum. It is respectfully submitted 
that if the subsection is indeed unconstitutional (as, with respect Plasket J has 
convincingly argued) the problem is not resolved in this manner, as it is still 
possible that the exclusion of thje only mitigating factor could result in an unjust 
sentence.” 
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Regarding the second concern, as highlighted in subsection 5.1, compensation 

can still be provided to sexual violence victims irrespective of minimum 

sentencing laws (via composite sentences and deviations on account of 

substantial and compelling reasons not relating to culture). Still, offenders may 

not engage with customary compensation agreements if they cannot use these 

agreements to reduce their mandatory minimum sentences.  
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5.5 Conclusions 

 
This Chapter has referenced the statutory and procedural processes in South 

Africa that allow for compensation to victims of sexual crimes by way of 

sentencing and forfeiture proceedings, government grants/subsidies, and through 

customary agreements facilitated and vetted by prosecutors or the judiciary.  

With this in mind, it is important to note the following:  

 That the sentencing provisions are flexible, and can be used irrespective 

of minimum sentencing laws, and they can provide for compensation 

alongside incarceration;  

 that the forfeiture provisions can be used to execute real property, without 

ancillary civil judgments, for the benefit of victims;  

 That government grants/subsidies can be provided to assist victims with 

their dire post assault expenses when offenders do not provide 

compensation;  

 And finally, that customary compensation arrangements can benefit 

victims of sexual violence by providing them with meaningful post assault 

compensation while also attending to the cultural demands of the 

communities in which they reside, so long as court oversight is provided 

thereto. 

 

The NPA itself has confirmed that victim compensation is an important mandate 

of the prosecution service in South Africa.  More specifically, in the NPA 

Quarterly Performance Overview Report of Public Prosecutions – Quarter Two – 

2011/12, the following is noted: 

 The NPA monitors ‘orders in terms of POCA where a person has suffered 

damage to or loss of property or injury as a result of an offence or related 

criminal activity (sec 30 of POCA) or the exclusion of property from a 

forfeiture order to pay a victim (sec 52 of POCA).  It also includes 

agreements facilitated by the NPA to repay money to a victim and also 
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includes formal court orders in terms of section 300 and section 297 of the 

Criminal Procedure Act.’333  

 The purpose of benchmarking victim compensation is to provide ‘an 

indication of the ability of the NPA to assist victim who have suffered 

financial loss due to crime.’334 

 The NPA desired performance standard is ‘to increase the target of R50 

million [paid to victims] in 2010/11 by 10% per year.’335 

 

In addition, the NPA’s Code of Conduct 336  further stipulates that “prosecutors 

should…consider the views, legitimate interests and possible concerns of victims 

and witnesses when their personal interests are, or might be, affected, and 

endeavor to ensure that victims and witnesses are informed of their rights, 

especially with reference to the possibility, if any, of victim compensation...” 337 

 

With regards to the NPA facilitation of the SRDG and CWS the above mentioned 

Code of Conduct confirms that “in order to ensure the fairness and effectiveness 

of the prosecution process, prosecutors should…co-operate with…any relevant 

government agencies…” 338 

 

                                                 
333 National Prosecuting Authority (2011:19 and 29). 
334 National Prosecuting Authority (2011:19 and 29). 
335 National Prosecuting Authority (2011:19 and 29). 
336 Code of Conduct for Members of the National Prosecuting Authority Under Section 22(6) of 
the National Prosecuting Authority Act 32 of 1998 (Government Gazette 33907 on 29 December 
2010 from DOJCD). This policy was put into effect 18 October 2010.  
 
The Code also confirms in Part F (Enforcement) that “all prosecutors should respect and comply 
with the terms of this Code and report any instances of unprofessional conduct by colleagues 
(and also as the case may be other court officials) …and in the event of transgressions, 
appropriate disciplinary steps may be taken in terms of the Public Service Regulations and NPA 
Act No32 of 1998.”  Finally note that in the concluding ’Notes to Code of Conduct’ it is confirmed 
that “a copy of this Code should be handed to all prosecutors at the time of their taking the oath 
or making affirmation as prescribed in section 32(2) of the Act or as soon as possible thereafter, 
and signed for to denote acceptance thereof.” 
 
337 Ibid, Part D (Role in Administration of Justice), Paragraph 2(c). 
338 Ibid, Part E (Co-Operation) paragraph (a). 
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Finally, the NPA acknowledges the important role it can play in traditional 

communities.  In this regard, NPA programmes such as Project Ndabezitha 

assist with gender violence matters and try to bridge the indigenous system of 

law with the courts. 339 

 
With the foregoing in mind, the empirical investigations (as outlined in Part 5, 

chapters 7 and 8) confirmed that although laws are in place to assist victims of 

sexual violence with their compensatory concerns, as outlined in this Chapter, 

these laws were persistently overlooked by prosecutors, judges and state-

attorneys on account of biases. Bias was suggested as a factor for this omission 

because interviews and case studies confirmed that state role-players did not 

assist victims of sexual violence because they incorrectly believed that their 

financial losses were not quantifiable and/or sexual violence victims generally did 

not want, or need, compensation.  Victim surveys undertaken for this thesis 

rebutted these unfounded assumptions and confirmed that many sexual violence 

complainants were able to list quantifiable damages relating to both their court 

appearances and post-assault care, and that some of these victims would accept 

compensation from offenders and that modest amounts of compensation would 

be useful.   

 

The research interviews and case studies confirmed that South African 

prosecutors and judges rarely addressed discriminatory patriarchal customary 

compensation arrangements (which were arranged by male representatives of 

the victim’s and offender’s family) when these customary arrangements arose in 

sentencing proceedings. Furthermore research confirmed that criminal justice 
                                                 
339 UNICEF(2006) confirms the following regarding Project Ndabezitha: firstly ‘[the overarching 
goal of the project was to] establish the multi-disciplinary management of domestic violence 
cases in the rural communities where traditional leaders are based’ (2006: 72); secondly ‘[there 
was a] need to create a referral system between [traditional leaders] and prosecutors because in 
rural areas it is often traditional leaders who are the entry-point into the criminal justice system’ 
(2006: 69); and thirdly ‘the traditional leaders after passing a judgment… refer the victim or 
survivor and the perpetrator to a counsellor to facilitate healing or court to obtain retributive 
justice.’ (2006: 75). In addition, the importance of customary forums in urban areas is reviewed in 
subsection 3.2.2. 
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officials did not align customary compensation arrangements with CPA 

provisions that can provide for incarceration, or other criminal sanctions, when 

offenders either default on payment, or when offenders improperly direct 

compensation payments to patriarchal figures that negotiate customary 

settlements rather than paying compensation directly to victims so they may 

attend to their recoveries.  The omissions by prosecutors and judges, when they 

did not  utilize CPA provisions, exacerbated victims vulnerabilities as difficult civil 

execution methods would have been necessary to enforce customary 

agreements if offenders reneged on these agreements.  

 

Lastly, the interviews and victim surveys confirmed that prosecutors rarely 

informed sexual violence victims of available emergency social grants and court 

administration stipends, when offenders did not provide compensation, despite 

prosecutors’ awareness that many complainant/witnesses had burdensome 

economic losses that directly related to their gender, such as childcare, 

pregnancy and security costs.  
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-CHAPTER SIX- 
 

CUSTOMARY COMPENSATION AND THE SOUTH AFRICAN CRIMNAL 

JUSTICE SYSTEM 

  
6 Introduction 

 

In subsection 5.4 important compensatory cultural practices were mentioned, and 

the author asserted that these practices often result in discriminatory outcomes 

for female sexual violence victims.  This chapter addresses these concerns and 

provides suggestions on how the criminal justice system should deal with this 

issue on a practical level.   

 

There are three reasons why customary compensation is an important aspect to 

examine when reviewing victims’ compensatory rights in the criminal justice 

system in South Africa.   

 

Firstly, as interview research in subsection 7.1.2 confirms, customary 

compensation arrangements often take place alongside criminal prosecutions 

and these arrangements can affect reporting/attrition rates (this concern has also 

been identified in other jurisdictions as well 340).   

 

Secondly, these arrangements can be abused by patriarchal overseers who 

subsume the compensation monies for their own benefit (as noted in subsection 

6.1.4) while prosecutors and judges are willfully blind by ignoring viva voce and 

documentary evidence that indicates customary compensation was arranged by 

male figure-heads without victim consultation.  This can result in compensation 

being used in mitigation of sentence, thus reducing an offender’s sentence, while 

safeguards are not put in place to ensure that compensation serves victims’ 

                                                 
340 Huong (2012:39 and 48), with reference to Vietnam, confirms that “in the case of rape, the 
notion of family honor is used as a distinctive patriarchal tool to restrain the victim’s choice in 
pressing charges against the rapist…[and to] negotiat[e] a settlement” and “rape [is] sometimes 
dealt with outside the justice system – which is against the letter of the law.”  
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needs rather than the male gatekeepers who often arrange these customary 

settlements. 

 

Thirdly customary arrangements can be important to victims as they can obtain 

meaningful financial assistance from these customary settlements (for example 

in the case study in subsection 7.2.3, R30 000.00 customary compensation was 

paid to a victim to assist with post assault expenses and future educational 

endeavors).  With this in mind, courts can attach these customary agreements to 

CPA sentences such that offenders will be induced to comply with these financial 

settlements or face penal sanctions.   

 

Unfortunately, research in subsection 7.1.2 confirmed that prosecutors and 

magistrates often ignore this important phenomenon despite the above three 

concerns and victims are therefore forced to enter into unfair customary 

compensation arrangements by abusive male authority figures. 

 

This section argues that such willful blindness on the part of prosecutors and 

magistrates occurs mostly on account of biases which improperly suppose that 

customary payments are not helpful to victims and these arrangements are 

outside of the jurisdiction of the courts despite the gender vulnerabilities that 

accompany these settlements.   

 

This Chapter will review why it is necessary for customary compensation 

arrangements to be addressed by the criminal justice system, taking into 

consideration victim priorities and their constitutional rights thereto.   

 

This chapter also puts forth arguments based on the suggested approach of the 

former United Nations Special Rapporteur on Violence against Women, Yakin 

Erturk, in her report Integration of the Human Rights of Women and the Gender 

Perspective: Violence against Women, The Due Diligence Standard as a Tool for 

the Elimination of Violence against Women.  More specifically the report 
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recommends that programmes to assist with ‘cultural negotiation’ should be 

implemented.’ 341    This Chapter agrees with this approach as state role-players 

must engage with cultural norms to ensure the constitutional rights of victims are 

safe-guarded and to ensure that their interests are protected when customary 

compensation arrangements occur alongside court proceedings.  With this in 

mind, prosecutors and judges must better understand the cultural influences 

victims attend to (and navigate) when they balance state and community 

obligations in the sentencing phase of court proceedings. This is especially so as 

many of these cultural traditions (including customary compensation) which can 

be extremely beneficial for victims, can also be improperly distorted within 

patriarchal customary cultures in South Africa.  Cultural negotiation is therefore 

necessary as state officials have a role in ensuring discriminatory outcomes do 

not result when male gatekeepers, who claim to represent victims, seek 

customary damages for their own advantage irrespective of the victims’ needs 

(as was done in Case Study Three in subsection 7.2.3) while negotiating with 

prosecutors and offenders regarding mitigating factors in which to reduce 

sentences. 

 

In this regard, S Ndashe confirms the following: 

 

‘One of the fundamental flaws in the arguments of proponents of gender 
equality has been to obscure the overlap between formal law and culture... 
The recognition of the collusion between multiple legal systems to the 
detriment of African women is therefore an area where critical engagement 
is necessary. This process requires an identification of the layers of 
discriminatory aspects of the customary practices, and statutory and 
common laws that, individually and combined, serve to subjugate women.’ 
342 
 
 
 
 
 
 

                                                 
341 United Nations, Commission on Human Rights (2006:19 and 20). 
342 Ndashe (2005: 84).  
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6.1 Compensatory criminal processes and cultural practices 
 
Many black South African rape victims would not go to the police without first 

obtaining the permission of a patriarchal figure in the family who has decision-

making authority. 343   
 

In light of the above, it becomes apparent that state criminal processes 

necessarily interact with other familial dispute forums in South Africa and if the 

criminal justice system is to assist all victims, irrespective of their geographic, 

cultural and socio-economic positioning, this reality must be addressed by the 

criminal justice system.344  In terms of such an approach, role-players, from both 

civil society and government, should ensure that culturally relevant programmes 

and policies are in place to assist black South African sexual violence survivors 

when they navigate between the various adjudicative arenas, including 

programmes and policies that assist with customary compensation payments.  

                                                 
343 See subsection 7.1.2 regarding findings from structured interviews with magistrates and 
prosecutors in various Sexual Offences Courts in Cape Town in 2006.  Also note the comments 
of one of the magistrates interviewed:  

‘if a child, a young child, complains to the mother [about an alleged 
sexual assault] then the mother wouldn't go to the police station on 
her own. In the six years I've been here [as a magistrate in the Sexual 
Offences Courts in Cape Town] I've seen some change, where 
parents are, or mothers, are starting to take their children, or where 
complainants at a very young age would go to the police station on 
their own, but generally a male of that family has to be contacted to 
contact the male family of the accused.  And then they will decide... 
as a female you would not go to the family of the accused if there is a 
male in your house, either the father or grandfather, or brothers, the 
males would go to the accuser's family and contact the males there 
and they would discuss the matter, that is what I hear from the 
witnesses that testify every day.’  

Furthermore, Mampela Ramphele confirms that when ‘personal problem[s]’ occur, in the lives of 
many black South Africans   ‘rituals are performed to appease the dead and restore good 
relationships’ and these ‘rituals and ceremonies practiced by many [black] South African place 
ancestors at the centre of their lives.’  (Ramphele: (2008: 10)). With Ramphele’s comments in 
mind, after a sexual assault occurs it is common for black South African families to undertake 
cleansing ceremonies and damage payments to restore good relations.  
344 For example Bowman and Kuenyehia (2003: 360) note that ‘the customary arrangement [of 
offenders informally negotiating with, and compensating, the complainants’ families via traditional 
structures], however, avoided the trauma and stigma that accompany public reporting and 
prosecution of rape cases’ which begs the question should ‘these remedies... be adopted for use 
today.’ 
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Furthermore there are four (4) other important and pressing reasons why cultural 

negotiation via prosecutorial and judicial oversight is urgently required to fully 

protect victims, when customary compensation arrangements are brought to the 

attention of state role-players.  

 

Firstly, oversight is required in order to ensure that the negative patriarchal 

influences are negated (as outlined in subsection 6.1.4).   
 
 
Secondly, victims of sexual violence, for the most part, are likely to stay or return 

to their own communities, for financial and non-financial reasons, rather than 

remove themselves, and their dependents, from their local support structures, 

homes, schools, employment, languages and cultures.345  Therefore, cultural 

concerns must be addressed within the criminal justice system as it is necessary 

to provide mechanisms whereby women can deal with local traditions (some of 

which are forced upon them) while asserting their rights in the formal criminal 

justice system. This approach is consistent with what the United Nations 

Research Institute for Social Development (UNRISD) calls the “pragmatic view” 

because “these [cultural] systems will not go away” and ‘informal justice tribunals 

hear a far greater number of cases of gender based violence than do the police 

and the formal courts.’ 346 

 

                                                 
345 Mills (2003: 61) confirms that ‘when most women consider leaving an abusive relationship, 
they do so after understanding the costs. Emotional attachment, love for their children, race, 
religion, and ethnicity, as well as economic issues, are just a few of the considerations women in 
abusive relationships must weigh.’   

Also  McGillivray and Comaskey (2004: 74) confirm that “factors affecting the decision to leave or 
seek help include the complex of controls exercised by abusers, societal pressure and women’s 
cultural training to ‘see things through’ and keep the family together, the affection or love that 
women may have for their partners, hopes that the abuse that they may see as temporary will 
end, fear of losing their children, fear of being alone, lack of money and other resources and 
conflicting personal, family, religious and ethnic loyalties.” 
346 UNRISD (2005:15) and (2004: 187).    
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Thirdly - as elaborated on in the research described in subsections 7.1.2 

(interviews with Sexual Offences Court prosecutors and magistrates), 7.2.3 (a 

court case study) and 8.4 (complainant surveys) – prosecutors, magistrates and 

the police often informally facilitate customary compensation agreements in order 

to mediate between the cultural demands of victims and their communities.  It is 

asserted by the author that state role-players informally assist with these cultural 

compensation agreements as they are aware that complainants may not report 

crimes, or be cooperative witnesses, if their cultural concerns are not addressed.  

As J Van Niekerk confirms, ‘...some families, especially those who live in poverty, 

may be persuaded or motivated to accept damages from the perpetrator and 

thus seek an alternative 'solution' to the sexual assault on the child’,347 and:  

 
‘... [South African Police Services (SAPS)] members are sometimes reported 
to participate in negotiating payment of ‘damages’ as an alternative to 
continuing the investigation. Although, in theory, only a prosecutor can 
withdraw charges or accept a withdrawal statement, SAPS members are 
frequently involved in this process.’ 348 

 
This informal approach to dealing with compensatory arrangements is worrisome 

as court supervision is necessary: to ensure victims are not coerced into these 

agreements; to ensure that improper patriarchal influences are looked into; and 

finally to ensure the settlements are included in criminal sentences so they have 

the proper penal effect and are properly monitored for compliance by state 

corrections officials. 

 
 
Finally the fourth reason why cultural negotiation via prosecutorial and judicial 

oversight is urgently required to fully protect victims is on account of substantive 

equality principles, as reviewed in subsection 1.2, which demand that sexual 

violence victims, who are mostly female, be assisted with cultural barriers that 

                                                 
347 Van Niekerk (2004: 264). 
348 Van Niekerk (2004: 265). 
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hinder their access to justice, their post-assault recoveries and their independent 

decision making regarding post-assault economic decisions.349 

 

Having confirmed the benefits of an approach based on cultural negotiation via 

court oversight processes, this chapter will review five (5) important issues, in the 

forthcoming subsections, that need to be contextualized before addressing how 

oversight should be specifically provided in relation customary compensation 

arrangements, as outlined in subsection 6.1.5.  The five preliminary issues that 

need to be canvassed are: South African legal pluralism in relation to the 

administration of criminal justice; the current application and influence of 

customary law in South Africa in urban and rural areas; the individual agency of 

survivors of sexual violence when confronting cultural issues; and, problems with 

patriarchal structures when compensatory customary practices are employed 

alongside criminal proceedings. 

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                 
349

 For example Mosoetsa (2011:65) in relation to research conducted in KZN and Mpumalanga, 
confirms that ‘cultural tradition tends to keep women subordinate to their husbands, brothers, 
uncles… [and] if a young women, for example, uses her child support grant for her own or her 
child’s use she is accused of being selfish and irresponsible’  

The above logic could also be applied to male figureheads who subsume customary 
compensation payments. 
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6.1.1 Legal pluralism in South African criminal law 

 
TW Bennett notes that ‘legal pluralism is, perhaps, less a theory than a way of 

perceiving customary law.’350  This is so, because customary law systems 

throughout the world co-exist with state institutions, and other informal 

adjudication forums, thereby creating pluralistic legal frameworks.  For example, 

South Africa is said to have a pluralistic legal society in two ways: firstly, in its 

constitutional recognition of customary law alongside Roman Dutch/English 

Common law, and secondly, with its multiple forums of criminal dispute 

adjudication, informal and formal, sanctioned and non-sanctioned, that 

incorporate official customary law, living customary law and historical community 

practices.351 
 

The research in this thesis also confirms the existence of legal pluralism in 

matters involving sexual violence in South Africa. In this regard, the below 

sources regularly noted intersections between customary traditions and the 

formal criminal justice system: interviews with Sexual Offence Court prosecutors 

and magistrates in subsection 7.1.2; the court case study in 7.2.3; and finally 

victim survey responses in subsection 8.4. 
                                                 
350 Bennett (2004: 27). Bennett also clarifies that ‘...customary law derives from social practices 
[as opposed to exclusively written legal authorities] that the community concerned accepts as 
obligatory’ thereby confirming that it is a normative system of law (2004: 1). 
351 Van Niekerk (2002: 12 and 15-17) elaborates on the two forms of legal pluralism that exist in 
South Africa today. In this regard, with emphasis added: ‘state-law pluralism’ being the ‘law which 
emanates from, and is supported or authorized by, the highest political authority in the county’ 
and which consists of the ‘framework of the Roman Dutch/English common law’ and the ‘'official 
indigenous law', that is, indigenous law incorporated into legislation, or pronounced in judicial 
decisions.’ Secondly, ‘deep legal pluralism’ being the above noted state sanctioned law combined 
with ‘unofficial indigenous law’ as administered by ‘both official and unofficial institutions’ and 
‘peoples law’ as administered by community courts in black townships. 

Also note that Nicholson (2012:270 to 271 and 273) states that:  

South Africa, as a complex legal tradition must thus reconcile different simple traditions 
within a single unified complex tradition. This process demands tolerance, in the sense 
of building real bridges rather than permitting things that might ordinarily have been 
viewed as unacceptable… Deep pluralism will permit the retention of the 
distinctiveness of various South African legal cultures and facilitate the embracing of 
difference. Furthermore, uniqueness and distinctiveness of individuals, communities 
and their law must be persevered and embraced…deep pluralism accords with the 
trend towards tolerance of unofficial laws.” 
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6.1.2 Sexual delicts in rural and urban areas 

 
The South African Constitution 352 prescribes in section 211(3) that ‘…courts 

must apply customary law when that law is applicable, subject to the Constitution 

and any legislation that specifically deals with customary law.’353  This section 

confirms the importance of South African customary law, and in addition, it also 

lends supports for three other imperatives that must be addressed when 

examining the cultural influences in the administration of criminal justice, in 

relation to sexual violence matters in South Africa.  Firstly, in the spirit of  

ubuntu 354 the prosecution system must attend to community healing in addition 

to state penal concerns in post-apartheid South Africa.  Secondly, constitutional 

precepts in relation to equality and security of persons must be upheld when 

customary law is relied upon (these constitutional imperatives are fully explored 

in Chapter Two). Finally, the criminal justice system must ensure that victims 

receive customary compensation for sexual delicts, if so desired, as this practice 

continues to be employed by many black South Africans when sexual violence 

occurs.355  
 

With regard to this latter issue, the requirement that offenders compensate the 

family of a sexual violence victim, within customary law, is well documented in 

the juridical history of black South Africans and this tradition remains an 

important healing mechanism for individuals and communities.  In this regard, 

                                                 
352 Constitution of the Republic of South Africa, 1996. 
353 Ibid subsection 211(3). 
354 Labuschagne and Van den Heever (2002: 81) confirm that the ubuntu concept of customary 
law may, where applicable, be used as ‘a guideline to achieve the [constitutional human rights] 
adaptations and to justify them [in customary patriarchal structures].’  

Also note the comments of Amela J from the Western Cape High Court in S v Matiwane 2013 (1) 
SACR 507 at 16, which involved a case of theft, where it is was noted that “the magistrate in my 
view should have been alive to the accused’s socio-economic background and applied the well 
known principle of ‘ubuntu’ (humanity) in the matter, taking into consideration, inter alia, the 
accused’s personal circumstances, and the reason for his being unable to pay a fine and his 
sickly condition at the time of sentencing… [and] in the result… the accused is cautioned and 
discharged and must be immediately released from prison” 
355 See subsections 7.1.2 and 8.4 along with the case study in subsection 7.2.3.   
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JML Labuschagne and JA Van den Heever confirm that compensatory processes 

and criminal processes co-exist with each other, on an equal basis, in ‘living’ 

customary African law, when they stress that ‘it must continuously be borne in 

mind that there is no clear distinction, as is the case in most Western legal 

systems, between criminal and private law sanctions and procedures [in 

indigenous law].’ 356  The authors furthermore confirm the importance of enjoining 

customary aspects of sexual wrongdoings, in formal criminal proceedings, when 

they note that ‘a virgin who has been raped may also be a victim of defloration [of 

an unmarried girl]’ and therefore subject to ‘[customary] delictual liability.’357 
 

AC Myburgh as well confirms that ‘rape in its delictual aspect is usually dealt with 

in [the African customary courts] much the same way as seduction or adultery, as 

the case may be’ 358 thereby demonstrating the relevance of compensation in 

customary law matters involving sexual violence.  Myburgh notes that, within 

customary law proceedings: 
 

‘.... [the] rights of personality are violated by assault, negligent injury 
to the body, threats involving… rape, seduction, adultery, courting a 
married woman, abducting a wife, and kidnapping a girl… Each of 
the delicts last mentioned may entail satisfaction of the creditors for 
shock or trouble (that is, for personal injury caused by the violation 
of patrimonial right) besides mulcting of the debtors in damages, 
while assault or negligent injury of the body may entail payment of 
medical expenses (that is, of damage for patrimonial loss caused by 
the violation of a right of personality) and of an amount to make 
amends for suffering.’359 
 

 
A further example of compensation being sanctioned in African customary law, 

after sexual violence, is described by L Townsend and A Dawes, who note that 

certain cultural groups in South Africa, such as the Nguni ‘practice inhlawulo and 

ukugeza, [which] stipulates that where a man impregnates a woman outside of 

                                                 
356 Labuschagne and Van den Heever (2002: 23). 
357 Labuschagne and Van den Heever (2002: 83). 
358 Myburgh (1985: 25). 
359 Myburgh (1985: 19). 
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wedlock, he is obliged to make payments of either money or livestock to the 

woman’s father or guardian as a token of recognition of responsibility and good 

faith... [and this] same practice is extended to non-consensual sexual relations 

between adults and children.’360  
 

Research further suggests that customary sexual delicts play an important 

compensatory role in urban environments, in addition to rural settings, although 

these delictual customary practices are adapted to the economic and social 

exigencies of urban township life.  Interview findings in subsection 7.1.2 clearly 

demonstrated this and DS Koyana and JC Bekker also confirm that informal 

urban forums are known to ‘apply a mixture of indigenous customary, common 

and self-made law.’361   

 

With regard to ‘community courts’ W Schärf confirms that these informal 

structures ‘take on everything except rape and murder, although many have 

been known to do so if they didn’t trust the police to deal with the matters,’362 and 

that they execute the following penalties: ‘restitution, service to the aggrieved 

party, compensation for lost work-time and hospital expenses, or service to the 

community.’363  Also Koyana and Bekker similarly conclude that community 

courts deal with sexual violence, as ‘... a young man who raped or seduced a girl 

may, for instance, be ordered to be whipped and to pay compensation to the 

girl's father.’364 
 

The above literature review confirms that the customary law practice of 

compensating victims for sexual delicts is prevalent in South Africa, in rural and 

urban environments. Furthermore – as will be elaborated on in subsections 7.1.2, 

7.2.3 and 8.4, criminal justice role-players often informally facilitate customary 

                                                 
360 Townsend and Dawes (2004: 66).  
361 Koyana and Bekker (2006: 142). 
362 Schärf (2001:49). 
363 Schärf (2001:50). 
364 Koyana (2005: 30). 
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compensation payments, in both rural and urban environments, so as to mediate 

cultural demands faced by victims when they seek to both testify as 

witnesses/complainants (perhaps in relation to mitigation of sentence to request 

non-incarcerate sentences for offenders who have paid customary 

compensation) and when they seek to take part in community based post assault 

ceremonies, rituals and traditions (which may include payment of customary 

compensation). 
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6.1.3 Women’s and children’s agency 

 
'Agency' can be described as the rational will of individuals365 in combination with 

the rational decision making capacity of individuals.366  South African women 

employ their agency by addressing and confronting a variety of concerns after a 

sexual assault. They do this as agents of their own autonomy.  Familial 

considerations, financial issues and safety concerns are all weighted and 

decided upon, post assault.  In this regard, the following questions are reflected 

upon: Should one report the crime? Does one need to take safety precautions 

and perhaps move residences? Will dependents be affected if the complainant’s 

or the alleged offender’s employment is interrupted or if they cannot child rear 

due to interruptions caused by the reporting?  
 

Culturally, women also have to make decisions. To begin, as rational people, 

they will be fully aware of the patriarchal nature of their society 367 and they will 

thus have to decide whether to go outside of their culture and involve the police 

and courts, or alternatively deal with the matters informally within familial, 

customary or community forums. 

 

                                                 
365 Kapur suggests ‘women’s agency is found in their resistance to violence through rights claims’ 
and ‘is articulated as part of the will of the victim subject.’ (2005a: 112-113). 
366 Bennett (2004: 33) suggests that ‘modern gender studies are careful to avoid stereotyping 
African women as poor and powerless and Western women as affluent and educated. In 
particular, they avoid treating women as the helpless victims of circumstances. Rather, women 
are considered rational humans, who are fully capable of changing their situations and 
challenging existing gender biases.’ 
367 In report published by the Medical Research Council (Jewkes,et al. 1999: 8) it is confirm that: 

‘there was considerable disagreement amongst the women interviewed about 
what Xhosa culture was and, for example, what meanings were attached to 
lobolo. This is important for interventions as it creates space for popular 
discussion about ‘culture’ and re-examination of what culture is and means. The 
fact that so many women indicate that they hold views which differ from their 
perceptions of the ‘norm’ in their culture is a sign that a process of questioning 
and re-examination is underway among women at a community level.’   

Also see South Africa. Commission on Gender Equality (2005: 25)  where it is noted that 
‘[women] participants felt that cultural and religious beliefs often placed women in subordinate 
positions vis a vis men.’ 
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In addition, women and child victims of sexual violence must also decide if they 

want to use culture as a tool or strategy within legal proceedings, if they decide to 

report their abuse to state authorities.  E Curran and E Bonthuys confirm that this 

is common in Southern Africa, as women use customary law ‘pragmatically,’ 

‘strategically’ and ‘interchangeably’ with ‘‘western’ arguments’ in legal 

proceedings involving domestic violence or child custody.368  Furthermore, 

culture is employed in a calculated, rational manner in formal criminal 

proceedings by women: when women choose to provide statements and 

testimony in their indigenous language and when women initiate, abandon or 

delay the formal criminal prosecution for purposes of informal customary 

compensation negotiations. 
 

As the above scenarios demonstrate, women sexual assault survivors are not 

cultural robots,369 but rather they are rational human beings with a self-directing 

will who use and also deflect culture.  External cultural influences are therefore 

often negotiated as opposed to surrendered to.  Of course, as Ndashe notes, ‘the 

emphasis on choice is sometimes a double-edged sword as it recognizes women 

as agents of their own change but often fails to take into account the quality of 

choices made, given the constraints that women face.’ 370  Regardless, on a 

cultural level, urban isiXhosa speaking women, individually and rationally, make 

their own choices to stay within their culture, for strategic, safety or familial 

                                                 
368 Curran and Bonthuys (2005: 614-615). 
369 Shope also confirms that ‘black rural women... are not cultural dopes [and] they are aware of 
how some men appropriate and manipulate custom to suit their interests’ (2006: 70). 
Furthermore, and in light of the limited recognition of women's agency in the developing world, 
Kapur confirms that: 

‘it is necessary to explode the mystery often set up by cultural arguments that 
obscures the real issues concerning women's human rights. There is a need for 
economic, social and institutional analysis in order to make certain kinds of 
politics and strategies feasible in various national settings. Researchers, 
scholars and women's rights activists must take responsibility for understanding 
and informing themselves about the complexity of debates that surround issues 
of women's rights in the postcolonial world.’ (Kapur, 2005a: 112). 

370 Ndashe (2005: 81). 
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reasons, or to alternatively, seek state assistance. This type of agency should 

therefore not be confused with subservience or willful blindness. 
 

With regards to children's agency, M Guma and  N Henda assert that ‘in 

addressing the question of whether children are in a position to enforce their 

legal rights without threatening the stability of their cultural system, the answer is 

yes at a State or public level.’ 371  Furthermore, the State can act as the conduit 

for agency, by delaying the decision making authority of children until they reach 

the age of majority, by acting as a substitute agent, or by acting as a gatekeeper 

of third party access to the decision making process.  An example includes the 

Guardians Fund, where compensatory awards in criminal proceedings involving 

children are deposited until the minor reaches the age of majority.372   
 

Finally, it must be noted that children and women who are meant to be obedient 

and respectful to male elders in African culture continue to display their own 

agency and rational will by reporting sexual abuse and assisting the National 

Prosecuting Authority in prosecutions. 

 

 

 

 

 

 

 

 

                                                 
371 Guma and Henda (2004: 106). 
372 See Nendauni (2008: 15 and 16), where the following is confirmed: the ‘Guardians Fund was 
established in terms of the Administration of Estates Act of 1965’;  ‘the purpose of the Fund is to 
protect the monies of various persons who are incapable of doing that for themselves’; and ‘if a 
master is satisfied he/she may pay all the accumulated interest as well as up to the value of 
R100,000.00 to the natural guardian on behalf of the minor for maintenance, education, medical 
fees and for any other identified needs.’ Also, note the case of  S v Salzwedel and Others 2000 
(1) SA 786 (SCA) wherein the Supreme Court of Appeal ordered compensation to be paid into 
the Guardians Fund for minor children of a deceased victim, by way of conditions attached to a 
partly suspended sentence, after a racially motivated murder.  
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6.1.4 Patriarchy 

 
There is no question that patriarchy, in its indigenous form, developed in part to 

protect and serve women and children in South Africa.373  Even today, Townsend 

and Dawes astutely note that: 
 

‘...whereas it seems that patriarchy conveys male rights over 
children (and women), with potential for abuse of these rights, it also 
conveys a responsibility for protection of women and children.  By 
all accounts, given that the great majority of men do not abuse their 
female partners or their children, it is the latter mechanism of 
patriarchy that may well predominate.’374 
 

 
Regardless, male alleged offenders, and male offenders, often use patriarchal 

customs and cultural essentialisms to undermine and control women.  In this 

regard, the underlying customary law rationale of sexual delicts can, to varying 

degrees, be distorted and abused, and improperly combined with other cultural 

practices, to justify criminal behavior.375 
 

Therefore, when offender or state compensation is considered for victims of 

sexual violence, in patriarchal African communities the following three issues 

must be canvassed by prosecutorial and judicial role-players.  

                                                 
373 See Van Niekerk (2002: 13) where a historical review of customary patriarchal influences is 
undertaken and where both positive and negative qualities of customary influences are noted. 
374 Townsend and Dawes (2004:66). 
375 Note the following four newspaper articles. O Molatlhwa ‘Girl Forced to marry at 13’ Sowetan 
(3 September 2010) at 2 where it was confirmed by a police spokesperson that ‘the police have 
opened a case of statutory rape against the man for marrying a minor’ and ‘last night, the man 
[accused of the statutory rape] confirmed that the girl was his wife.’ ; C Mdletshe ‘Parents Grab 
Cash in Child Sex Scandal’ Sowetan (3 August 2006) at 6 concerning a ‘17-year old grade 11 
pupil’ who was allegedly ‘kidnapped by a man who tried to rape her and then paid lobolo to her 
parents the next day.’ More specifically, following the accusation of attempted rape the man ‘sent 
a group of people to pay lobolo to her parents [and] when they arrived [her] parents asked them 
to pay a penalty of R2 000 which they did [following which] the girl was then asked if she would 
marry the man but she refused [and therefore] another R5 000 was paid [upon a forced 
marriage].’ Also see D Busani ‘Rape or True Love?’ Sowetan (12 January 2006) at 5 concerning 
‘a 40-year old man who paid ilobolo to the parents of a 14-year old.’ In the article Captain Thandi 
Mzobe of the KwaZulu-Natal police’s Child Protection Unit states that ‘it would be difficult for 
authorities to secure a conviction for statutory rape if the girl and her patents had no objection to 
the 14-year old’s relationship with the 40-year old man.’  
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First, who will the compensation be paid to upon an informal agreement or court 

ordered payment (for example will a male authority figure insist that the payment 

be directed to him as is the customary practice)?  

 

Second, who will decide how the compensation is spent (for example will a male 

authority figure decide how the compensation is used or will the victim be allowed 

to decide if the money should be used to obtain services for the victim's recovery 

or to address the needs of the entire family unit); 376 

 

Third, will the lobolo have to be returned to the husband's family if an allegation 

of sexual misconduct takes place as this will ‘diminish her bride price’? Also 

would these scenarios result in victim ill-treatment by the woman's own family 

due to the financial hardship. 377 
 

If the above issues are not addressed by the criminal justice system women and 

children may be left in a cultural vacuum and therefore at risk that their 

constitutional rights to equality, non-discrimination and security of the person, will 

be violated. With this in mind the following subsection will review options the 

                                                 
376 Bowman and Kuenyehia (2003: 360) where this concern is raised, when it is noted that when 
traditional remedies for rape are employed, ‘involving compensation to the girls family... should 
the family be required to spend the compensation money upon the victim's rehabilitation and 
education?’  

Also note Mosoetsa (2011) in relation to research conducted in KZN and Mpumalanga, confirms 
at 65, 132 and 133 respectively, that ‘cultural tradition tends to keep women subordinate to their 
husbands, brothers, uncles… [and] if a young women, for example, uses her child support grant 
for her own or her child’s use she is accused of being selfish and irresponsible’ ; ‘specific 
variables such as gender, generation, marital status and seniority are important factors in 
understanding household relations and dynamics as these relate to the consumption, production 
and allocative patterns within households; and ‘gender and age largely determine how task are 
shared and resources allocated within the household.’ 
377 Mbatha, Moosa and Bonthuys (2007: 175) wherein the authors confirm that ‘the fear of having 
to return the lobolo to her husband could contribute to a women's family discouraging her from 
leaving an unsatisfactory and possibly violent marriage.’   

Also note Huong (2012:48) where it it noted that “in patriarchal societies, the chastity of a women 
is not only emblematic of her dignity and morality, but also reflects the good name of her family, 
clan, kin group or class [and] this is what is affected when women and girls are raped or 
otherwise abused.” 
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state can implement to modify these problematic cultural gender imbalances 

within the criminal justice system. 
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6.2 Accommodating cultural concerns in the criminal justice system 

 
This thesis asserts that the criminal justice system needs to be culturally 

accessible to sexual violence victims if they are to report crime and cooperate 

with law enforcement officials.  

  

Therefore the criminal justice system must ensure community expectations and 

cultural obligations are not overlooked as this will force women and children to 

make uncomfortable compromises, on account of competing cultural obligations 

or demands, when reporting their abuse and cooperating with the criminal justice 

system. It is therefore suggested that court oversight should be required when 

state officials become aware of cultural agreements between victims and 

offenders during the criminal trial or the sentencing proceeding.  When 

implementing such an approach two (2) practices that are culturally sensitive 

may be helpful. Firstly, by ensuring complainant and community compensatory 

expectations are reviewed at sentencing proceedings; and secondly, by way of 

social grant programming, so women have alternative community compensatory 

sources, other than cultural financial arrangements (which often result in 

discriminatory outcomes for sexual violence survivors). 
 

Regarding the first proposition, it is recommended that the state should actively 

integrate customary compensatory practices within formal court processes. With 

this in mind, prosecutors and the judiciary should ensure customary 

compensation traditions are reviewed and vetted in sentencing proceedings to 

ensure that these practices benefit vulnerable victims as was partly done in the 

case study in subsection 7.2.3.  Moreover, customary compensation agreements 

should be specifically addressed in suspended sentences and correctional 

supervision orders as was done in a murder case in S v Maluleke 2008 (1) SACR 

49 (T). 378 

                                                 
378 Note Terblanche's comments (2007: 176-177) regarding the reported case of S v Maluleke 
2008 (1) SACR 49 (T) as it relates to the suitability of court oversight of customary compensation 
arrangements. The case involved the murder of a home intruder and Terblanche sums up the 
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Also pre-sentence reports should address legitimate and illegitimate customary 

demands so that prosecutors and the judiciary can properly review and oversee 

cultural agreements.  In this regard, Department of Correctional Services’ officials 

can address the cultural demands of victims and offenders by ensuing that CSRs 

include a review of customary practices while prosecutors can ensure that VIRs 

address the payment of customary damages and other cultural concerns.  
 

The second method that can be employed to encourage alignment of customary 

practices and the formal criminal law is the provision of social grants.  This social 

grant provision could address costs associated with cultural rituals and customs 

such that victims are not dependent on patriarchal figures when arranging 

finances for cleansing ceremonies, lobolo refunds and sexual delicts. In this 

regard, victims will likely return to their communities post assault and cultural 

obligations will remain. With this in mind, compensation from social grants could 

enable victims to independently address the numerous cultural demands before 

them, as outlined in subsection 6.1.4, while cooperating with the criminal justice 

system. 
 

In addition to strengthening victims’ ‘cultural agency’, as noted above, the 

provision of social grants would also be beneficial as it would reinforce notions of 

community redress and ubuntu. This is so as individual survivors could return to 

their communities with government support in hand thus demonstrating that the 

current system of criminal justice will serve both indigenous values and criminal 

justice imperatives.  In this regard, African legal scholars have noted the need for 

the criminal justice system to accommodate customary obligations.  DD Ndima, 

when recounting his previous time on the Transkei bench, confirmed that the 

                                                                                                                                                 
sentencing order as follows: ‘at stake in this case was a traditional custom in terms of which she 
should send an elder member of her family to that of the deceased, as a token of an apology and 
a way to mend the relationship between the families... [upon which she would be sentenced to] 
eight months' imprisonment, suspended on condition that inter alia that she follow this custom.’ 
Furthermore, Cowling (2008: 338) confirms that the affected ‘community considered itself to be 
largely governed by African customary law… [and] overtures between the accused’s and 
deceased’s families had been made in accordance with customary traditions [so that the 
suspended sentence was in order].’ 
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‘harmonization of crime-fighting methods [by combining state sanctions with 

customary redress] promoted the legitimacy of the courts as the people started to 

realize that the courts could also be used to enforce their traditional 

obligations.’379   
 

The approach put forth in thesis, in relation to social grant provision, is also 

consistent with J Mercier`s suggestions in 'Eliminating child marriage in India: a 

backdoor approach to alleviating human rights violations' 380 wherein she 

proposes using tax reform as a tool in which to negotiate with cultural practices 

on issues of violence and women surrounding child marriage and dowry-related 

violence.  In this regard Mercier confirms that: ‘[although] India’s Child Marriage 

Restraint Act (CMRA) prescribes the minimum age of marriage as eighteen years 

for girls and twenty-one years for boys.... and despite having, by statute, one of 

the highest minimum age requirements for legal marriage, child marriage 

continues to be widespread throughout India.’ 381  In addition, she notes that: ‘the 

Dowry Prohibition Act of 1961 makes it a crime to give, take, or demand dowry, 

punishable by prison terms and substantial fines [but] because both the givers 

and takers of dowry are held guilty of the offence, the act works as a disincentive 

for the bride or her family to report dowry cases’. 382  
 

In light of the foregoing Mercier posits that: 

  
‘… it becomes apparent that the practice of child marriage is deeply 
ingrained in Indian culture and tradition. Thus, relying on the 
government and certain professionals [such as health professionals, 
law enforcement officials, people’s representatives, members of the 
judiciary, social workers and the local community] to eliminate the 
practice through an imposed rule, which seeks to change 
superficially the culture’s patriarchal perceptions of women, will likely 

face wide-spread and long term opposition.’ 383  
 
                                                 
379 Ndima (2004: 22). 
380 Mercier (2006). 
381 Mercier (2006:378). 
382 Mercier (2006:390). 
383 Mercier (2006:380). 
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Mercier therefore suggests that: 

 
‘the national government, through tax incentives involving the 
registration of marriages and the property and inheritance laws, 
should create financial incentives for the people of India to change 
their habits and behaviour. If all parties to a marriage, including the 
bride’s parents, will enjoy a tax benefit and property protection from 
registering marriage and dowry gifts, then the parties to a marriage 
will be more inclined to wait and marry at the legal, financially 
beneficial marrying age. Pragmatic, economically induced 
behavioural changes should be made in such a way as to 
compliment the human rights and feminist approach…’ 

384 
 
 
Mercier’s suggestions are similar to the approach taken throughout this 

subsection. Mercier proposes that state financial or monetary tools can play an 

important and lasting role in combating gender based violence.  Put simply, 

Mercier believes in cultural negotiation by way of monetary benefits and the 

author agrees with this proposition.  For example, in India child marriage is 

facilitated by dowry payments while in South Africa it can be said that customary 

compensation payments facilitate the non-reporting of crime. This is so because 

when customary sexual delicts are arranged between families of the victim and 

the offender victims/witnesses are often persuaded to not report their abuse or to 

be uncooperative witnesses (as confirmed in interviews in subsection 7.1.2 and 

survey results in subsection 8.4). 

 

With Mercier’s suggestions in mind, it is suggested that cultural financial 

arrangements should be reviewed by emergency social grant structures such as 

SASSA taking into consideration the gendered vulnerabilities of women when 

confronted with post-assault cultural demands. This would be beneficial in the 

short term and long term. In the short term because  sexual violence victims 

would retain their agency when customary agreements are negotiated alongside 

court proceedings as they could attend to compensatory cultural demands via 

state or community structures without being coerced into either alternative. Also 
                                                 
384 Mercier (2006:396). 
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this would be beneficial in the long run as customary agreements would slowly 

over time no longer be incompatible with the reporting of crime. 
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6.3 Conclusions 

 
 

It was suggested in this Chapter that the criminal justice system must ensure that 

victims of sexual violence are not discriminated against when customary 

compensation arrangements take place alongside prosecutorial processes. This 

is especially so as court oversight is currently provided to violent crime victims in 

general when customary agreements take place alongside prosecutorial 

processes, as noted in the case of S v Maluleke 2008 (1) SACR 49 (T).  

 

With the above in mind, the willful blindness of state officials results in unfair 

gender discrimination as female sexual violence survivors are often forced into 

male driven compensatory mediation processes, post assault, without informed 

consent, and the state abdicates itself from the matter on account of wrongly 

assumed jurisdictional issues and misplaced concerns about relevance. 

 

This Chapter suggested that state oversight is needed to ensure patriarchal 

abuse of customary traditions does not occur (as outlined in subsection 6.1.4) 

and to ensure customary compensation agreements are incorporated into CPA 

sentencing orders that have penal sanctions should there be defaults in 

payments. Furthermore, two further oversight practices were canvassed in this 

Chapter and it was asserted that these practices can ensure that the gendered 

vulnerabilities of sexual violence victims, in relation to customary obligations, are 

fully addressed by the criminal justice system. More specifically it was suggested 

that pre-sentence reports, such as CSRs and VIRs, should thoroughly canvass 

customary compensation agreements that take place alongside sentencing 

dispositions (especially so when these agreements are often relied upon as 

mitigating factors to reduce offender sentences), and that prosecutorial 

assistance/oversight in relation to social grant provision should be provided so 

victims can rely on the SRDG government benefit instead of offender sources, if 

they so wish, to attend to community customary expectations in relation to 

payments of cleansing rituals and customary damages for sexual delicts. 
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The author asserts that currently, the criminal justice system is willfully blind 

when customary compensation practices are manipulated by negative patriarchal 

influences, in full view of prosecutors, magistrates and correctional officials, and 

this practice results in discriminatory outcomes. Unfair discrimination is cited as 

the above noted neglect occurs mainly on account of irrational biases (that are 

proven in subsection 7.1.2 via interviews with prosecutors and magistrates) 

which in turn results in an aggravation of women’s vulnerabilities.  More 

specifically, prosecutors and judges “indirectly” worsened the vulnerabilities of 

victims of sexual violence, who are mostly females, when they do not properly 

review customary compensation as they neglect victims’ substantive equality 

rights in contravention of section 9(2) and (3) of the Constitution (which requires 

the state to “promote” equality and to desist from “unfairly discriminat[ing]”). 385  

This constitutional breach occurs indirectly as state role-players, applying gender 

neutral laws and policies, disadvantage female sexual violence victims by way of 

inaction and omissions mainly on account of the gender biases (which wrongly 

suggested female sexual violence victims do not have quantifiable losses, that 

they do not want or need customary compensation, and that despite the gender 

vulnerabilities inherent in customary traditions these matters are assumed to be 

outside the jurisdiction of the court even though they drastically effect attrition 

rates and/or are commonly referred to as mitigating factors by offenders).  

 

More specifically, the research outlined in subsections 7.1.2 , 7.2.3 and 8.4 

demonstrates that these biases worsened the existing vulnerabilities of women 

when they confronted the criminal justice system, and when they sought out post 

assault health services. This was so as customary compensation was often 

overlooked or was not aligned to court oversight processes (such as suspended 

sentences and correctional supervision orders) to ensure payments directly 

benefited victims on account of gender biasesIn this regard, victims of sexual 
                                                 
385  Constitution, subsections 9(2) and (3).  
 
Also note the discussions on substantive equality in subsection 1.2 of this thesis and footnote 
174. 
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violence, who are mostly women, face unique financial obstacles in pursuing 

post-assault justice and health care and this thesis asserts that the lack of 

attention afforded to customary compensation was discriminatory. Again, this 

was so for two reasons. Firstly, because customary compensation can be 

abused by male gatekeepers when they subsume payments and court oversight 

is therefore necessary to protect the constitutional rights of victims. Second 

compensation could have meaningfully helped women victims and in this regard 

victim surveys in Chapter 8 confirmed that many victims did not avail themselves 

of free government psycho-medical services, nor did they fully engage the 

criminal justice system, on account of gendered economic barriers, such as 

concerns over child care costs or transportation expenses, that were clearly 

discriminatory in nature and effect.  
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-PART FIVE- 
 

PRACTICE IN THE COURTS COMPARED TO 
THE PREFERENCES OF VICTIMS 
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-CHAPTER SEVEN– 
 

THE APPLICATION AND FREQUENCY OF COMPENSATION PROCESSES 
AS ASCERTAINED BY INTERVIEWS AND COURT CASE STUDIES 

 
7 Introduction 

 
This chapter examines the utilization of compensation provisions, within criminal 

sentencing and civil forfeiture proceedings, at the Regional and High Courts of 

Cape Town, as it relates to sexual violence cases and non-sexual violence 

cases.  This review was undertaken in order to discern discriminatory patterns 

and to ascertain role-player biases.  

 

Two original research data sets were obtained in relation to the above noted 

concerns:  
 

 First, twenty seven (27) interviews with criminal justice role-players were 

conducted throughout 2006 and then analyzed;  
 

 Second, eight (8) court file case studies were undertaken, all of which had 

a compensatory focus. 

 
These data sources confirmed that although laws are in place to assist victims of 

sexual violence with their compensatory concerns, in criminal and quasi-criminal 

proceedings, these laws were persistently overlooked by prosecutors, judges and 

state-attorneys on account of biases. Bias was suggested as a leading factor for 

this omission because interviews and case studies confirmed that state role-

players did not assist victims of sexual violence as they incorrectly believed that 

their financial losses were not quantifiable and/or sexual violence victims 

generally did not want, or need, compensation.   

 

Furthermore, this conduct of state attorneys, prosecutors and judges, when they 

overlooked the compensatory concerns of victims, was also deemed 

discriminatory for two reasons.  
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First, discrimination was evident as research in this Chapter confirmed that state 

officials ignored the unique concerns of victims of sexual violence by not 

ensuring positive measures were implemented to address gendered barriers to 

post assault compensation. In doing so they unnecessarily heightened the 

disadvantages that sexual violence victims’ face, post-assault, because 

compensation, if awarded, could have assisted these victims with their unique 

gendered financial losses in relation to court attendances, post assault medical 

care and security/relocation expenses.   

 

Secondly, discrimination was evident as research in this Chapter confirmed that 

other ‘classes’ of victims in South Africa were regularly provided with proper 

compensatory assistance (namely commercial crime victims and violent crime 

victims in general) in contrast to sexual violence victims who are predominately 

female. Again this differentiation (and favouritism) occurred partly on account of 

the gender biases held by state officials who assumed that the specific expenses 

of sexual violence victims were superfluous and vague, as compared to the 

expenses incurred by other classes of victims. Also, in doing so they again 

unnecessarily heightened the disadvantages that sexual violence victims’ face, 

post-assault, because compensation, if awarded, could have assisted these 

victims with their unique gendered financial losses in relation to court 

attendances, post assault medical care and security/relocation expenses.   
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7.1 Interviews in Cape Town in 2006 

 

Although methodological issues were reviewed in subsection 1.4 this introductory 

subsection will provide more detail on these and other matters. To begin, the 

author’s main objective in conducting interviews was to better understand the 

functioning of the criminal justice system, in relation to compensatory processes, 

in the absence of adequate statistics.  In this regard, government statistics do not 

adequately disaggregate compensation information by crime making it 

impossible to accurately assess the rate of compensation in sexual offences 

matters by way of government reports.386   

 

Furthermore, there are a myriad of formal and informal compensation processes, 

as revealed in the case studies in subsection 7.2, making it difficult for the 

judiciary, court administrators and prosecutors to disaggregate compensation 

sources, methods and beneficiates in their statistical information. To address this 

gap, interviews with criminal justice role-players were conducted to ascertain the 

general frequency and employment of statutory compensation provisions, and 

customary payments, that were facilitated by court role-players, in the Regional 

and High Courts of Cape Town.  

 

                                                 
386 Email Correspondence with Marelize M Potgieter of the National Prosecuting Service 
attaching the NPA Service delivery performance indicators – 2008/09 and 2009/10 (29 Nov 2009) 
which confirms that nationally in 2008/09, there were 1372 compensation applications and 1039 
orders, while in 2009/10 there were 1152 compensation applications and 1039 orders.   

Also note Police statistics which were provided for a limited time, in a few previous annual reports 
confirmed the following:   

(i) In the South African Police Service’s 2002-2003 Annual Report, at 62, Table 22, it was 
confirmed that in 2001  there were 2 490 convictions relating to family violence and sexual 
offences and R18 000 was paid in compensation to one or more of these victims; 

 (ii) In the South African Police Service’s  2002-2003 Annual Report, at 62, Table 22, it was 
confirmed that in 2002 there were 2 143 convictions relating to family violence and sexual 
offences and R5 550 was paid in compensation to one or more of these victims;  

(iii) In the South African Police Services’ 2003-2004 Annual Report at 41, Table 20, it was 
confirmed that in 2003 there were 3 031 convictions relating to family violence and sexual 
offences and R9 400 was paid in compensation to one or more of these victims. 
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First it is important to note that structured interviews were completed in 

addition to unstructured interviews. With this in mind, structured interviews 

employ standard and uniform questions so that decision making patterns can be 

discerned. Conversely unstructured interviews do not entail the use of uniform 

questions and therefore the information obtained is less likely to discern decision 

making patterns although it can still elicit other important factual information. 

 

With regard to the structured interviews these took place with Sexual Offence 

Court prosecutors and magistrates, in their court offices throughout Cape Town, 

in May and June 2006 (see Appendix 1 for the interview schedule and structured 

interview questionnaire).    

 

Furthermore, access for interviews with prosecutors from the Regional Court 

Sexual Offences Courts was facilitated by way of an instruction letter addressed 

to all sexual offences prosecutors in Cape Town, dated 10 April 2006, from 

Advocate Bronwyn Pithey from the National Prosecuting Authority’s Sexual 

Offences and Community Affairs Unit, Western Cape Head Office, which 

stipulated the following:  
 

‘Mr. Greenbaum is interviewing prosecutors in Sexual Offences 
Courts, focusing on compensation issues for victims.  He is 
interested in gathering information of whether compensation (formal 
and/or informal) was an issue in the resolution of the matter, and 
whether you as a prosecutor were privy to or involved in any 
compensation related issues. Please, at your convenience, make 
yourself available to Mr. Greenbaum, for the interview, as the results 
of this research will be of great interest and use to the NPA.’ 

387 
 

In terms of the structured interviews with Sexual Offence Court magistrates, on 

16 February 2006 the author obtained the verbal approval of Robert Henney, a 

senior magistrate at the Wynberg Regional Court, and acting Western Cape 

                                                 
387 Correspondence from Advocate Bronwyn Pithey from the National Prosecuting Authority’s, 
Sexual Offences and Community Affairs Unit, Western Cape Head Office, to Bryant Greenbaum 
(10 April 2006). 
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Provincial Regional Court President, in his court chambers, to interview 

magistrates throughout Cape Town.  

 

With regards to the unstructured interviews it is important to note that 

interviews took place in empty court rooms, court administration offices or 

hallways, a judge’s chambers and in a community member’s home. Individuals 

who took part in the unstructured interviews were: a High Court judge, state 

advocates appearing at High Court, Commercial Crime Court prosecutors, 

corrections officials, various prosecutors and defence lawyers, and informal 

community role-players. The author independently approached these entities and 

thereafter made interview or documentation requests which were agreed to.  
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7.1.1 Findings from interviews - use of statutory compensation provisions 
 

 
This subsection will first review findings from the structured interviews with 

magistrates and prosecutors from various Sexual Offences Courts in Cape Town. 

Thereafter a review of the unstructured interviews findings will take place in 

relation to the following: a High Court judge, state attorney and two Commercial 

Crime Court prosecutors from the Cape Town Regional Court. 
 

To begin,  structured interviews with nine (9) magistrates from Sexual Offences 

Courts in Cape Town (which sit at the Regional Court level) were undertaken 

throughout 2006 (see Appendix 1 for the interview schedule and structured 

interview questionnaire).  

 

Throughout their careers the nine (9) magistrates estimated that they had 

adjudicated approximately one thousand, one hundred and seventy two (1172) 

sexual offence sentencing proceedings and on only fourteen (14) occasions did 

the issue of compensation arise.   

 

In these matters, the court ordered compensation to the complainant on five (5) 

occasions, in relation to future quantified counselling/therapy/medical expenses.  

 

The reasons cited by the magistrates, for the lack of use of CPA compensation 

provisions (as outlined in Chapter 5.1), were as follows: 
 

 Six (6) of the nine (9) magistrates stated that offenders were indigent and 

therefore unable to pay compensation;  
 

 Five (5) of the nine (9) magistrates stated that sexual violence 

quantification is not possible or difficult in criminal sentencing proceedings 

(including concerns with estimating future expenses); 
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 Four (4) of the nine (9) magistrates stated that offenders who are sent to 

prison are unable to pay compensation;  
 

 Four (4) of the nine (9) magistrates stated that processes are not in place 

to facilitate compensation reviews i.e. no VIRs, no prosecution 

compensation requests, and time and resource restraints; 
 

 Four (4) of the nine (9) magistrates stated that complainants do not want 

compensation from offenders;   
 

 Three (3) of the nine (9) magistrates stated that sexual violence cases 

must conclude by way of a guilty plea in order for them to award 

compensation as offenders must accept wrongdoing if they are going to 

pay compensation;  
 

 Two (2) of the nine (9) magistrates stated that complainants would bring 

false charges to obtain compensation.  
 

With regard to structured interviews with prosecutors who worked at the Sexual 

Offences Court in Cape Town, the author arranged interviews with ten (10) 

prosecutors who agreed to take part in the research. 

 

These ten (10) prosecutors had previously been involved in approximately seven 

hundred and forty two (742) sexual offence sentencing proceedings. 

 

They noted that only on nine (9) occasions did the issue of compensation arise.  

 

The reasons cited by the prosecutors, for lack their lack of employment of 

statutory compensation provisions, were as follows: 
 

 Seven (7) of the ten (10) prosecutors stated that sexual violence 

quantification is not possible or difficult in criminal sentencing proceedings 

(including concerns with estimating future expenses);  
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 Four (4) of the ten (10) prosecutors stated that offenders are indigent and 

therefore unable to pay compensation;  
 

 Four (4) of the ten (10) prosecutors stated that complainants do not want 

compensation from offenders;   
 

 Three (3) of the ten (10) prosecutors stated that processes are not in 

place to facilitate compensation reviews i.e. no VIRs, no prosecution 

compensation requests, and time and resource restraints; 
 

 Two (2) of the ten (10) prosecutors stated that offenders who are sent to 

prison are unable to pay compensation;  
 

 One (1) of the ten (10) prosecutors stated that complainants would bring 

false charges to obtain compensation;  
 

 One (1) of the ten (10) prosecutors stated that sexual violence cases 

usually involve long periods of incarceration so that compensation 

provisions attached to suspended sentence and correctional supervision 

orders are not appropriate;  
 

 None (0) of the ten (10) prosecutors stated that cases must conclude by 

way of a guilty plea in order for them to award compensation as offenders 

must accept wrongdoing if they are going to pay compensation;  
 

 

As described below, many of the concerns noted by the magistrates and the 

prosecutors are based upon incorrect assumptions and biases.    

 

First, research indicates that many sexual offenders are steadily employed 

before being convicted and therefore they often have money and/or assets to 

satisfy compensation orders even if they are incarcerated forthwith (see 
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subsection 5.1 for the use of composite sentences which provide for 

imprisonment and correctional supervision compensation orders). 388  

 

Second, compensation preferences of victims of sexual violence at sentencing 

proceedings have not been comprehensively researched in South Africa and it is 

suggested that the victim preferences as noted in the victim survey completed for 

this thesis are therefore relevant.  In this regard, out of the forty seven (47) 

victims who completed the survey, nineteen (19) indicated a preference for 

compensation, while five (5) were ambivalent. Therefore, the existence of ‘taboo 

trade-offs’ as mentioned by A Pemberton needs to be questioned. The survey 

data suggests that Pemberton may be incorrect when he suggests that ‘offering 

material compensation for the damages incurred due to severe violent crime 

[including sexual crime], encounters the specific problem of a ‘taboo trade-off’, 

which highlights the dilemma of assigning a monetary value to the victim’s 

experience and loss.’ 389  
 

Third, in the victim surveys completed for this thesis, complainants easily 

identified numerous quantifiable losses that came about due to their victimization 

including the following types of ascertainable losses: transportation, medical, 

                                                 
388 Rasool et al (2002: 56) cite the following statistics, gathered for their comprehensive nation-
wide South African survey, as it relates to sexual violence against women 18 years of age and 
over: 60% of the sexual abusers studied were working while 8% were working most of the time; 
66% had monthly earned incomes of 1000 Rand or more; 30% had monthly income of 4000 Rand 
or more; and only 14% had no monthly income. 

Andersson et al (2000: 20) note in their survey of 2059 men aged between 13 and 83 years, that 
'there was no significant difference in the responses between employed and unemployed men as 
to whether they had sex with a woman without her consent.' 

Kistner, Fox and Parker (2004: 21) note the prevalence of perpetrators that are employed 
teachers.  The authors state that 'a study conducted by the South African Medical Research 
Council in 2002 found that...in most of the cases [of child rape], the offenders were found to be 
teachers (about 33%)', and at 22-23 it is noted that, educators have 'comparatively high incomes.' 

Townsend and Dawes (2004: 69) reveal that 'child abusers come from a variety of backgrounds.  
This is true for South Africa as well as elsewhere... [researchers have noted] that their experience 
at Resources Aimed at the Prevention of Child Abuse and Neglect (RAPCAN) proves that rape 
and child sexual abuse happen amongst all class groups, all racial categories, regardless of 
affluence, religion, poverty or any other broad societal category.' 
389 Pemberton (2009: 5). 
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telephone, property damage/loss/replacement, emergency housing, security, lost 

income, lost school fees, counseling and childcare. 
 

Fourth, as reviewed in subsection 5.1 and 5.5 of this thesis, there is a wide 

variety of statutory compensation provisions that can easily be employed when 

offenders are sentenced and magistrates can independently and flexibly canvass 

these options, with or without prosecutor support, as was done in numerous case 

studies highlighted in subsection 7.2 of this thesis.  Furthermore it is not 

important if a guilty plea is entered and the offender is remorseful because if a 

compensatory order in a sentence is not complied with criminal sanctions come 

into force thus eliminating the need for offender acquiescence in most instances 

as they will therefore comply under threat of sanction. 
 

Fifth, the issue of false claims requires clarification. In this regard, compensation 

reviews most often arise post-conviction, in sentencing proceedings, such that 

evidence would have already been tested beyond a reasonable doubt.  

Moreover, it is unlikely that victims of sexual violence would subject themselves 

to district surgeon medical examinations, 390 difficult cross-examinations, and 

other hardships to obtain compensation from offenders within criminal 

proceedings. In fact, research on another social grant programmes for vulnerable 

persons in South Africa, namely the provision of child grants to teenage mothers, 

has confirmed that there has not been an increase in false claims or ‘increased 

youth fertility.’391 
 

                                                 
390 Rape Crisis Cape Town Trust (2005: 11) -confirms that ‘the [forensic] examination is 
sometimes embarrassing and uncomfortable’ and ‘you will be asked to lie down on an 
examination table and the doctor [who is often male] will do an examination of your entire body 
including your vagina and anus.’ Rape Crisis also confirms that ‘your pubic hair may be combed 
for evidence of the rapist's hair, which will be proof of what happened.’ 
391 Makiwane and Udjo (2007: 7) note that: ‘debates about perverse effects of welfare, and 
proposals for punitive exclusion and withdrawal, have occurred in other countries, also with 
respect to teen motherhood… Based on the data we have analyzed, we conclude that there are 
no grounds to believe that young South African girls are deliberately having children in order to 
access welfare benefits.’ 
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Moving on to unstructured interviews, which involved non-standardized, open-

ended questions, the High Court role-players provided the following information:  
 

 the High Court judge confirmed that in the hundreds of appeals and 

minimum sentence proceedings that he has presided over he has never 

been presented with a request for victim compensation; and,  
 

 the two (2) Advocates who acted on behalf of the Office of the Director of 

Public Prosecutions noted that in the hundreds of cases they have dealt 

with in High Court victim compensation had never been reviewed or 

discussed. 
 

The reasons cited by the High Court role-players for the lack of employment of 

statutory compensation provisions, along with selected other comments, were as 

follows: 

 

 The High Court judge confirmed that the majority of offenders are indigent 

although ‘there is nothing stopping [a Judge from ordering compensation 

along with an incarcerate sentence] because ultimately the minimum 

sentences are guidelines, [and] at the end of the day we have a residual 

jurisdiction’; 392  

 

 The state advocates confirmed that in addition to the majority of offenders 

being indigent it would be inequitable to provide compensation to a few 

victims (where offenders have executable assets) and unfair to burden 

family members of offenders with providing money for compensation 

orders if offenders are without means. 393 

 

The High Court role-players, like the Sexual Offence Court role-players also 

incorrectly suggested that most offenders are unemployed and/or indigent. 
                                                 
392 High Court Interviews in Cape Town (2006) transcriptions on file with author. 
393 High Court Interviews in Cape Town (2006) transcriptions on file with author. 
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Furthermore, concerns about the source of family funds used to compensate 

victims should not be a pressing concern for court-role players as evidenced by 

the judicial interventions in case study 7.2.8 and the Supreme Court of Appeal 

case of S v Salzwedel and Others 2000 (1) SA 786 394 whereby the judiciary 

acknowledged the suitability of third party payees, such as family, in relation to 

offender compensation orders. 
 

Finally, with regard to the unstructured interviews with two (2) prosecutors from 

the Commercial Crime Court in Cape Town the following opinions and facts were 

confirmed: 
 

 Of the sixty five (65) commercial crime court cases finalized by way of 

conviction, from the middle of 2003 until the end of 2005, forty (40) cases 

were finalized with compensation orders to victims 395; 
 

 One (1) commercial crime prosecutor confirmed that ‘it has happened a 

few times here that basically the parties just agree on an amount as a 

guesstimate where it wasn’t very clear what the real loss actually was.’ 

Also it was noted that ‘you’ll run this big trial that takes months, years of 

preparation and some of them you do have a strong case and the defense 

suddenly makes an offer for paying the money back, especially with large 

banking institutions where the prosecutor is all hyped to pursue this 

person and see justice is done and suddenly the bank says no, no, no let’s 

just get our money… unfortunately we do have to follow the wishes of the 

complainant to a large extent in these kinds of matters, especially where 

there is compensation involved.’ 396 
 

                                                 
394 S v Salzwedel and Others 2000 (1) SA 786 (SCA) is reviewed in detail in subsection 2.1. 
395 Prosecutor Interviews in Cape Town’s Commercial Crime Courts (2006) transcriptions on file 
with author. 
396 Prosecutor Interviews in Cape Town’s Commercial Crime Courts (2006) transcriptions on file 
with author. 
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Commercial crime court prosecutors confirmed that they regularly facilitate CPA 

compensation for commercial crime victims, which is starkly opposed to the 

foregoing information from Sexual Offences Court role-players.  Moreover, that 

the financial concerns of commercial crime victims can outweigh concerns of 

deterrence as provided for in S v Zinn 1969 (2) SA 537 (A). 397 

 

In concluding this subsection it is important to recall subsection 9(1) of the 

Constitution which requires “equal protection and benefit of the law.” 398  With this 

in mind interviews in this subsection suggest that although laws and policies are 

in place to assist victims of sexual violence with their compensatory concerns 

these laws/polices are rarely canvassed for this vulnerable group while other 

‘classes’ of victims in South Africa were provided with abundant compensatory 

prosecutorial and judicial assistance, (namely commercial crime victims).  Bias is 

suggested as one of many factors leading to this discriminatory behavior 

because interviews in this subsection confirmed that state role-players did not 

assist victims of sexual violence with their compensatory concerns because they 

incorrectly believed that their financial losses were not quantifiable and/or sexual 

violence victims generally did not want, or need, compensation.  Victim surveys 

in Chapter Eight rebutted these unfounded assumptions and confirmed that 

many sexual violence complainants were able to list quantifiable damages 

relating to both their court appearances and post-assault care, and that some of 

these victims would accept compensation from offenders, or the government, 

and that modest amounts of compensation would be useful to these victims. 

 

Also a second constitutional concern was identified in the empirical research in 

this subsection when it was confirmed that prosecutors, judges and state-

attorneys “indirectly” worsened the vulnerabilities of victims of sexual violence, 

who are mostly females, by neglecting their substantive equality rights in 

contravention of section 9(2) and (3) of the Constitution (which requires the state 
                                                 
397 S v Zinn 1969 (2) SA 537 (A) requires a balancing, in sentencing, of matters involving the 
offender, the crime and the interests of society. 
398   Constitution, section 9(1). 
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to “promote” equality and to desist from “unfairly discriminat[ing]”). 399  This 

constitutional breach occurred indirectly as state role-players, applying gender 

neutral laws and policies, disadvantaged women sexual violence victims by way 

of inaction and omissions mainly on account of the gender biases canvassed 

above (which again wrongly suggested women sexual violence victims did not 

want or need compensation nor did they have quantifiable losses).  

More specifically, upcoming survey research with victims in Chapter Eight found 

that these biases worsened the existing vulnerabilities of women when they 

confronted the criminal justice system, and when they sought out post assault 

health services, as readily available avenues of compensation were preempted 

outright on account of gender biases and these compensatory sources could 

have helped victims address their dire post assault access to justice and health 

predicaments.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                 
399  Constitution, subsections 9(2) and (3).  
 
Also note the discussions on substantive equality in subsection 1.2 of this thesis and footnote 
174.  
 



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

225 

 

7.1.2 Findings from interviews – oversight of customary arrangements 

 
Structured and unstructured Interviews were conducted to distill the nature of 

customary compensation arrangements in order to ascertain how harmful cultural 

practices are addressed by criminal justice role-players.  More specifically, in 

2006 prosecutors and magistrates at Sexual Offences Courts throughout Cape 

Town were interviewed on the role customary interventions play in the 

prosecution processes in Cape Town’s Sexual Offences courts.400   

 

Furthermore, in an unstructured interview, arranged via a South African Police 

Service (SAPS) conduit, with a well-known community committee member in 

Cape Town, valuable clarification was provided on how compensation is 

facilitated by community structures, alongside state authorities. 

 

Finally, in an unstructured interview with a family mediator, information was 

obtained on processes involved in informal customary mediations in sexual 

violence incidents. By way of background, the author became aware of the 

mediator’s involvement in such matters at a civil-society criminal justice 

mediation training workshop where the mediator spoke publically about this 

issue. 

 

Regarding the first aforementioned research source, in 2006 prosecutors and 

magistrates participated in structured interviews to ascertain how customary 

compensation arrangements were dealt with in Cape Town’s Sexual Offences 

Courts.  

 

 
                                                 
400 Nineteen structured interviews were completed in 2006 and each prosecutor/Magistrate was 
asked the following question: Have you been assigned to a sexual assault or indecent assault 
matter where you informally dealt with the compensation needs of the victim? Examples include 
the following informal customary practices: arranged marriages (baleka/twala), polygamy, lobolo, 
payment for a cleansing ceremony, damages for adultery and religious rituals. See subsection 7.1 
for the methodology undertaken for all interviews in this thesis and note that many of the below 
interview comments also appeared in Greenbaum (2008). 
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Of the ten (10) prosecutors interviewed:  
 

 Four (4) prosecutors indicated they did not deal with customary 

interventions (two (2) for practical reasons, namely that they recently 

started working in the Sexual Offences Court or they did not have Xhosa 

complainants/offenders while two (2) other prosecutors indicated that they 

simply had not experienced any customary interventions in their 

prosecutorial duties); 
 

 One (1) prosecutor indicated that customary interventions were rarely 

brought up in sexual violence matters, having experienced it only once 

during prosecutorial duties; and, 
 

 Five (5) prosecutors indicated that customary interventions played a role 

in the prosecutorial process in the Sexual Offences Courts.  
 

Regarding the nature and regularity of customary interventions, some of the 

prosecutors' comments were as follows: 
 

‘Especially with your black South Africans, you often have the 
mother approach you after she's made a criminal case and she 
says: 'Look, our families have come together, the perpetrator’s 
family and the victim’s family.   We have decided or the tribal chief 
has decided that an amount of R5 000 would be paid for 
compensation for my daughter for loss of her virginity' or because 
he deflowered her, for lack of a better word and they sort it out 
themselves. And even though you as a prosecutor will persist and 
say:  'But it's a crime. I need to proceed with this matter'; what 
happens is, they just don’t come to Court because according to 
them they have sorted it out according to their customary law.’401 

 

‘A lot of the time what happens is the families discuss the matter 
and then they agree on a sum of money that's going to be paid for 
damages and then the complainant comes to withdraw the case, 
because one of the questions I always ask the complainants when 
they come in to withdraw their case is have they been paid any 
compensation in the way of damages.... its not really openly 

                                                 
401 Prosecutor Interviews in Cape Town’s Sexual Offences Courts (2006) transcriptions on file 
with author.  Note discussion on lobola in subsection 6.1.4.  Also note that this quote confirms 
that customary compensation affects attrition rates. 
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expressed to us... people don't want to discuss that aspect of it with 
us, but in a lot of instances my complainants have been honest and 
said, yes, you know, money has been paid, it’s not necessarily even 
in a domestic violence kind of situation, it can just be in an arbitrary 
sort of [way], people who know each other, acquaintance situation, 
where the families meet and a sum of money is agreed upon.’ 402 

 
 
Regarding informal strategies to deal with customary interventions, in light of the 

fact that there are no legal prescriptions to guide officials, the following 

comments from prosecutors are noteworthy: 
 

‘If you're going to basically ruin a complainant's life by insisting on 
proceeding with a case we try and find ways ourselves [as 
prosecutors] to ensure that she is still safe. We may withdraw for 
instance the rape charge, and proceed on an assault and intent to 
do grievous bodily harm charge and sentence him to a suspended 
sentence so it hangs over his head, I know that it does [happen], 
that compensation sort of comes into that as well.  But it comes in 
on a very informal basis. It's only told to us in consultation. It's not 
something we incorporate into our own sentencing.’ 

403  
 

‘From the State's perspective we actually have the duty to 
investigate it properly, to see, you know what are the circumstances 
of this accused, has he offended before, has compensation been 
paid before, how much compensation was paid, is it reasonable?  I 
mean is it reasonable in terms of the reasonable person, not in 
terms of a complainant who is poverty stricken. I mean the reality of 
it is she may think R200 or R500 is fine, and is that punishment to 
the accused?  Is that sufficient to deter him?  Because I mean when 
you look at sentencing you've got to look at deterrence and 
rehabilitation and all those things, so I think that it would probably be 
better if it was done on a more formal manner, where we could 
actually investigate it and regulate in a more appropriate way.’ 

404 
 

‘Sometimes the negotiations will take months and after months they 
won’t agree and then after that the victim’s family will come and 
open a case and through[out] that period a lot of important evidence 
have been lost for example… if they had reported the matter the 
same day they maybe could have used DNA evidence against the 
accused.’ 

405 
                                                 
402 Ibid. Note that this quote confirms that customary compensation affects attrition rates. 
403 Ibid. See the discussion on composite sentences in subsection 5.1 and note that 
compensation can still be provided alongside imprisonment. 
404 Ibid. Note victim survey responses in Chapter Eight which confirm that nominal compensation 
can be of great assistance to victims of sexual violence. 
405 Ibid. 
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Similar findings and commentaries were evident in the magistrates’ 

responses. In this regard of the nine (9) magistrates interviewed: 
 

 Three (3) magistrates indicated they did not deal with customary 

interventions; and,  
 

 Six (6) magistrates indicated that customary interventions played a large 

role in the prosecutorial and judicial process in the Sexual Offences 

Courts. 
 

Regarding the nature and regularity of customary interventions, some of the 

magistrates' comments were as follows, as informed by witness testimony in 

their courts: 
 

‘What often happens is the tradition is of such a nature that your 
elders have to talk to the elders of the accused and they decide 
what would happen and they would pay the parents of the 
complainant but if she's 18 years or so she can still carry on, on her 
own, because often the victim is ignored.  The parents receive the 
compensation and the victim still lives in those circumstances.’ 

406 
 

‘It's usually attached to a certain age group, where your victim falls 

in a specific age group, 12 to 16.’ 
407 

 

‘It's not a payment it is just to assist with the cleansing ceremony, in 
other words it's couched or finessed in a way, they make it seem 
that it's not for the assault, its for other purposes.’ 

408 
 

‘Often matters are withdrawn because the complainant feels she 
cannot proceed because her parents have been compensated in 
some way or some kind of agreement has been reached between 
the elders, or the community leaders, and that she can't continue, 
because if she steps out of the Court this afternoon she doesn't 
have a home to go to.  That's sad, ja, but it happens quite often.’ 

409 

                                                 
406 Magistrate Interviews in Cape Town’s Sexual Offences Courts (2006) transcriptions on file 
with author. 
407 Ibid. Note the discussion on male gate-keepers in subsection 6.1.4.   
408 Ibid. Note the discussion on male gate-keepers in subsection 6.1.4.   
409 Ibid. Note that this quote confirms that customary compensation affects attrition rates. 
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‘What I've heard quite often is that the accuser’s family would give 
the complainant's mother money to go to a doctor, to first establish 
whether there was a rape or indecent assault, at a later stage, if it 
was established that something did happen, money would definitely 
exchange hands.’ 

410 
 

With regards to concerns about customary interventions in the judicial process 

due to a lack of legal prescriptions, the following comments from magistrates 

were made: 
 

‘A lot of the time when a case is withdrawn the prosecutor does not 
tell me the reason, so I wouldn't know the reason.  They just stand 
up and say the State withdraws the charges, so I wouldn't know 
what the reasons are, but definitely in court where we've gone to 
trial, there has been allegations [of customary compensation 
interventions].’ 

411 
 

‘I'm dealing with a case now where the child was raped maybe on 
the Friday, and the matter is only reported on the Sunday or the 
Monday, so important evidence DNA evidence is lost, and you ask 
the mother but why such a long delay and then the street 
committee would come in.  So there is definitely that in the isiXhosa 
speaking community.’ 

412 
 

The above information from prosecutors and magistrates from Sexual Offences 

Courts throughout Cape Town confirms the widespread use of customary 

compensation processes and their corresponding influence on formal criminal 

proceedings. In this regard, it would seem that many prosecutors and 

magistrates considered if customary payments would detrimentally affect 

evidentiary requirements relating to witness cooperation, DNA samples and 

medical examinations and in light of these concerns had to decide if the case 

should be discontinued.  Furthermore, interviews confirmed that most 

prosecutors and magistrates felt that they did not have a role to play in ensuring 

that patriarchal customary arrangements did not harm complainants even though 

                                                 
410 Ibid. Note that this quote confirms that customary compensation affects attrition rates. 
411 Ibid. 
412 Ibid. 
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they were dealing with the same parties in the sentencing proceeding and these 

agreements can be cited as mitigating considerations that result in reduced 

sentences for offenders 

.  

With the above in mind, by framing the customary arrangements as a private 

matter between families of the victim and the offender, prosecutors and 

magistrates sidelined concerns about the safety and recovery of victims. In this 

regard, emphasis was placed on the nuts and bolts of criminal procedure and 

punishment namely - “”deterrence”, “offender rehabilitation”, “withdrawals”, “DNA 

evidence” – leaving serious gendered issues, which directly affected the safety 

and recovery of complainants, in abeyance, such as -  the post assault treatment 

of a “deflowered” virgin;  the “arbitrary” and unsupervised nature of withdrawals 

after customary payments were arranged; and problems of “homelessness” when 

a victim planned to proceed with her complaint against the wishes of familial, 

customary and community leaders.  Clearly, this approach is at variance with the 

Constitutional precepts discussed in Chapter Two as complainants’ equality and 

safety concerns must also be a priority of the criminal justice system. 
 

In addition, it would seem that some of the prosecutors and magistrates engaged 

in issues concerning customary compensation, while many others ignored this 

influence thus distorting the even-handedness of the criminal justice system.  In 

this regard, five (5) of the ten (10) Sexual Offence Court prosecutors interviewed 

for this thesis refused to engage in important customary issues while three (3) of 

the nine (9) Sexual Offence Court magistrates interviewed sidelined themselves. 
 

Moving on to the informal customary compensation arrangements (that are not 

supervised by prosecutors or judges) the author also conducted two (2) 

unstructured interviews with community members in order to better understand 

the dynamics of customary compensation in the Xhosa community and how this 

community felt about court oversight over these customary arrangements.  One 

of the interviews was with a community leader that regularly assisted 

complainants with approaching the police and negotiating informal compensation 
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for sexual violence, and the other was with a male informal family mediator who 

negotiated a customary compensation settlement in Cape Town.  

 

The first unstructured interview was with an executive member of a well-known 

community organization called the South African National Civil Organization 

(SANCO).  The interview took place in the member’s home, in the informal 

settlement of Khayelitsha and it was facilitated and translated by an 

accompanying SAPS officer, after obtaining the required approvals from the 

officer’s superiors. The interview was translated from isiXhosa to English and 

took place in July 2006.  To place the interview comments into perspective, the 

following background information about SANCO is relevant. SANCO is 

comprised of ‘township based civic organizations’, acting under an umbrella 

‘national civic structure’, with ‘membership dues... retained at a local or provincial 

level.’413  J Seekings further confirms that originally the organization was at 

forefront of the ‘struggles for radical social and economic, as well as political 

change [during apartheid]’ while in the post-apartheid era they now seek to play a 

part in ‘governing towns and villages ...  thorough the transfer of functions of 

government from the state to civil society [including securing the safety of 

citizens via citizen patrols and informal dispute mediations].’414  
 

Furthermore, B Tshehla confirms the following regarding SANCO's safety and 

security mandate in Khayelitsha: that most of the ‘‘well known street committees 

[in Khayelitsha] are mainly affiliated to SANCO’;  that ‘a number of street 

committees (about 4-6) come together and form a SANCO branch’;  that ‘the 

committees restrict their jurisdiction to 'bread and butter issues' which involve 

disputes amount neighbors and family’ and ‘at least at policy level, relinquished 

criminal matters to the state’ although ‘this is not to suggest that SANCO easily 

released handling of criminal cases - the process has been problematic and 

gradual with some SANCO branches still holding on to dealing with criminal 

                                                 
413 Seekings (1997:1 and 7). 
414 Seekings (1997:3 and 22). 
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cases [and] some parts of Khayelitsha show evidence of this 'hold' even in 2000 

[and as the below interview comments demonstrate perhaps up to 2006]’;  and, 

that ‘although there are no structures for chieftainship in the townships, many 

individuals have strong rural roots [and] having grown up in the rural areas and 

still having dual residences, many township dwellers still hold that the indigenous 

African dispute resolution mechanisms, epitomized by the institution of 

chieftainship, are the answer to the rampant social problems in the black [urban] 

community.’ 415 
 

With the above in mind, the below comments and insights of the male Executive 

Member of SANCO, confirm that street committees are still prevalent in urban 

townships in Cape Town and they enforce a form of customary delictual law. The 

interviewee advised of the following: 
 

‘In Khayelitsha [SANCO’s] got 28 branches so they are dealing with 
issues of rape and murders and they assist police... to find if there is 
a problem on that.  And the street committee, can't take any 
decision. If there is something, or the case that is turning, whether it 
is rape or murder, most of the kinds in Khayelitsha),, they must talk 
to the executive committee of SANCO where they’ve got to decide... 
the executive members they’re helping – they take that information 
to the police station and work with the chief and give the information 
and help with the case… it did happen that the stepfather raped the 
daughter and the mother didn’t want to report the incident... that 
man was supporting the family... so that thing happened maybe on 
a street level... [with] the street committees... those things, they are 
underground... sometimes they take that information to the Courts... 
but they are not supposed to do that…. they are [first] supposed to 
report that information to the upper structure [of SANCO] executive 
committee so they can take a view onto it how that was supposed to 
be handled…].’ 

416  
 
‘[With regard to SANCO executive committee involvement in sexual 
violence cases] these things happen maybe twice or thrice a year... 
because even the police they have no right to take their information 
or whatever [without SANCO executive committee involvement].’ 

417   
 

                                                 
415 Tshehla (2002: 1, 7, 8, 7-8, and 12 respectively). 
416 Community leader interview in Cape Town (2006) transcription on file with author.  
417 Ibid. 
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‘That thing of cleansing is something for the family and the 
community and the street committee... it is only the family who will 
decide on it; whether they want to because of our African culture 
[regardless] the rapist must face the results and must be sentenced 
while the community is there to see whether the traditional 
procedures went accordingly.’ 

418 
 

The comments of this member of an important community structure in Cape 

Town’s largest informal settlement also confirms the patriarchal hierarchy of 

decision makers and gate-keepers involved in approaching police after sexual 

violence occurs. In this regard, victims must first report to a male family member 

who then reports to a street committee, who in turn consults with SANCO 

executive members who finally decide if police involvement is necessary. In 

addition it would seem that there is no clear delineation of role-players, nor 

reporting channels. Clearly, victims are at the whim of arbitrary appointed 

decision makers and court oversight is desperately needed. 
 

Finally, the below comments of the informal family mediator from the Western 

Cape, who assisted two families in a sexual violence matter by arranging a 

financial settlement so that the matter could be withdrawn from the court roll are 

significant.  The comments were derived from an unstructured interview that 

took place in February 2006, at the office of a well-known civil society 

organization where the mediator was employed, and the mediator noted the 

following:  

 
‘… an amount of 500 has been given just to wash, that is what you 
call it in Xhosa, to wash the shame [in addition to another 
undisclosed amount]...  we need to give you some money so that 
you can buy soap and wash this... if this is not coming to an end this 
will lead to the whole family clutching, looking at each other with 
great eyes and having grudges between the families and you are 
staying away from each other ...’ 

419  
 
‘If you take this guy to court or to prison and let him be sentenced, 
do you think that the relationship between the two families will be 
alright? The lady said it will not be alright because that is something 
that is not going to be okay. I asked her, but if you can talk to us and 

                                                 
418 Ibid 
419 Family mediator interview in Cape Town (2006) transcriptions on file with author.  
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cancel and withdraw the case from the court I am going to talk to the 
family, my family and your family. I talked with the older people from 
my family, went to those parents of that lady.  We talked to them 
and they are convinced that it is important to have a total 
reconciliation between two families than to put someone into prison 
for something that did not happened because she was not raped.  It 
was just an attempt and out of the drunk.’ 

420 
 
‘So we came to an agreement that we will make peace to each 
other and not go forth to court about the case so that the peace 
between all of us can stay for a long time. There is no more case 
and the lady is living happier and we are continuing to go to each 
other, sharing views, and talking to each other...’ 

421  
 
‘We don’t believe in going to courts for rapes and those things. We 
are very ashamed. We are very scared to go to courts as a rape 
victim because in court there are a lot of people there every day. .. 
Our women, because of the dignity that they want to preserve, they 
do not want to appear in court too much because they feel it’s a 
shame to their tradition of their culture... it is not our tradition that we 
take people into prison.  We are talking between the families if such 
things are happening until that we call upon the law to take its 
course if some sort of an agreement is not reached... ‘ 

422   
 

The comments of this informal family mediator also confirms the patriarchal 

hierarchy of decision makers and male gate-keepers involved in approaching 

police after sexual violence occurs. Furthermore, as with the SANCO scenario, 

there is no clear delineation of role-players, nor reporting channels, and therefore 

victims are often dependent on biased patriarchal adjudicators who are not 

trained to deal with the post assault concerns of victims and who also may be 

partisan to the offenders concerns. In light of the foregoing it is again suggested 

that court oversight is desperately needed when informal familial mediators 

engage in customary compensation negotiations alongside criminal prosecutions. 

 

To conclude, and as emphasized throughout this subsection, the information 

obtained from the interviews confirm that living customary law practices and 

informal community based adjudication practices are indeed relied upon by 

                                                 
420 Ibid. 
421 Ibid. 
422 Ibid. 
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complainants who are also engaged in prosecutorial processes, in sexual 

violence matters, in Cape Town.  As such, the author argues that compensatory 

customary practices should be reviewed by prosecutors and the judiciary to 

assist victims with cultural blockages that prevent them from continuing with 

prosecutorial processes while also simultaneously negotiating customary 

agreements. This suggestion is important to victims as court role-players can 

ensure customary agreements assist complainants with monetary relief so they 

can attend to their post assault recoveries. 423 More specifically, victim surveys in 

Chapter 8 confirmed that many victims did not avail themselves of free 

government psycho-medical services, nor did they fully engage the criminal 

justice system, on account of gendered economic barriers, such as concerns 

over child care costs or transportation expenses.  Furthermore, when there is no 

court oversight of customary agreements discriminatory treatment will likely occur 

as the compensatory payments agreed upon may not serve their intended 

purpose – namely to assist victims and their dependents with post-assault 

recoveries – but instead may be subsumed by the patriarchal figures that 

negotiate these informal agreements. 424 
 

The above conclusions were also substantiated in the victim survey data in 

Chapter Eight of this thesis.  In this regard, many survey participants referenced 

issues surrounding informal customary interventions that occurred post-assault. 

                                                 
423 For example in the case study in subsection 7.2.3 a prosecutor, defense attorney and 
magistrate who arranged a customary payment of R30 000 confirmed that the money provided to 
the child complainant ‘will be her only chance or only break in life.’ Also victim surveys in 
subsection 8.4 confirmed that victims find customary compensation arrangements important as 
they provide victims with money to attend to their post assault expenses. 
 
424 For example Mosoetsa (2011) in relation to research conducted in South Africa, confirms at 
65, 132 and 133 respectively, that ‘cultural tradition tends to keep women subordinate to their 
husbands, brothers, uncles… [and] if a young women, for example, uses her child support grant 
for her own or her child’s use she is accused of being selfish and irresponsible’; ‘specific variables 
such as gender, generation, marital status and seniority are important factors in understanding 
household relations and dynamics as these relate to the consumption, production and allocative 
patterns within households; and ‘gender and age largely determine how task are shared and 
resources allocated within the household.’ 
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425  More specifically, of the forty seven (47) complainants surveyed, eight (8) 

participants confirmed that there were discussions between the family members 

of the (alleged) offender and family members of the (alleged) victim on how the 

sexual assaults should be resolved (sometimes with compensation, other times 

by referring matters to street committees, and on occasion, by approving the 

laying of a charge with the police); four (4) participants confirmed that street 

committees were involved in post-sexual assault resolutions (sometimes 

suggesting compensation, other times by referring matters to the police); and one 

(1) participant noted that she felt she could not pursue a criminal case, after 

withdrawing the charge of sexual assault because the (alleged) offender's family 

promised her compensation money, which was not provided. 

 

Finally, in concluding this subsection it is important to note that prosecutors and 

judges “indirectly” worsened the vulnerabilities of victims of sexual violence, who 

are mostly females, when they did not properly review customary compensation 

arrangements and were therefore in contravention of section 9(2) and (3) of the 

Constitution (which requires the state to “promote” equality and to desist from 

“unfairly discriminat[ing]”). 426  This constitutional breach occurred indirectly as 

state role-players, applying gender neutral laws and policies, disadvantage 

women sexual violence victims by way of inaction and omissions mainly on 

account of the gender biases (which wrongly suggested women sexual violence 

victims did not want or need customary compensation and that the customary 

concerns  of female victims must be addressed outside of the formal criminal 

justice system even though offender’s cite customary agreements as mitigating 

circumstances in which to reduce their sentences). In this regard, gender 

inequality was heightened, as interviews in this subsection confirmed, that 

increased attrition rates occurred when sexual violence complainant/ witnesses 

                                                 
425 See subsection 8.4 for complete survey data relating to informal community/customary 
interventions experienced by victim participants. 
426  Constitution, subsections 9(2) and (3).  
 
Also note the discussions on substantive equality in subsection 1.2 of this thesis and footnote 
174. 
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did not attend court after customary settlements were arranged and also that 

customary compensation was often subsumed by male gatekeepers without 

court oversight.  Furthermore, gender inequality was heightened when victims 

were pre-empted from having their customary compensation arrangements 

included in CPA sentencing orders and when victims’ customary concerns were 

not fully canvassed by court role-players as this source of post assault money 

could have assisted victims with their recoveries. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

238 

 

7.1.3  Interview Conclusions 

 
The interview data in this subsection confirmed the following:  
 

 Firstly, that victim compensation is rare in sexual violence cases while 

victim compensation occurs frequently in commercial crime cases. In this 

regard, magistrates confirmed in interviews, that they presided over one 

thousand, one hundred and seventy two (1172) sentencing sessions, 

involving sexual violence, and that they only saw fit to order compensation 

on four (4) occasions. Furthermore, prosecutors who worked on seven 

hundred and forty two (742) sexual violence sentencing proceedings only 

dealt with victim compensation on nine (9) occasions. The above findings 

should be juxtaposed with interview findings from commercial crime 

prosecutors in Cape Town who confirmed that of the sixty five (65) 

successful convictions obtained from 2003 to 2005 a total of forty (40) 

cases involved compensatory orders at sentencing.  
 

 Secondly, in sexual violence cases there are many misconceptions and 

biases evident in role-players’ rationales for excluding victim 

compensation reviews and not ensuring customary compensations are 

properly reviewed and vetted.  These involve incorrect gender 

characterizations, which, in turn, result in adverse decision making 

patterns as compensation reviews and orders are deemed to be 

inappropriate from the start. The incorrect characterizations in question 

were that convicted offenders were assumed to be indigent, uneducated 

and unemployed; that victims of sexual violence did not require, want or 

deserve compensation and/or oversight of customary arrangements; and 

finally that victims’ losses could not be quantified because sexual violence 

involves an insult to the person rather than a disruption in employment, 

care of dependents and good mental and physical health. Survey findings 

in Chapter Eight rebutted these assumptions as many victims indicated a 

preference for compensation from offenders; many victims required state 



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

239 

 

assistance when navigating between the customary system and the 

criminal courts; and many victims recited quantifiable losses relating to 

security, attendance at court, care of dependents, and post assault care.  
 

 Thirdly, state interviewees incorrectly characterized statutory 

compensation processes as being complex and ill-suited to cases of 

sexual violence. This occurred despite comments from the High Court 

judge that acknowledging that the judiciary had residual jurisdiction at 

sentencing to employ whatever sentence was appropriate irrespective of 

minimum sentences. Likewise, the case studies reviewed in the next 

subsection clearly indicate the flexibility of compensatory sentencing 

provisions, and the ability of court-role players to oversee and vet 

customary compensation arrangements.  More specifically, prosecutors 

and the judiciary were able to use numerous discretionary processes, as 

outlined in the upcoming case studies in subsection 7.2,  to effect 

compensation including: compensation orders requiring the transfer of car 

registration papers rather than liquid currency; or magistrates and 

prosecutors convening round-table mediations to ensure oversight of 

customary arrangements or maintenance payments for a child born out a 

rape; or using un-quantified yardsticks to measure financial losses in 

violent crime matters (such as the remaining bond obligations of a victim 

incapacitated by a gunshot wound or requiring payment of the unknown 

future counseling expenses of a child sexual violence victim).  

 

The interviews therefore confirmed that although laws are in place to assist 

victims of sexual violence with their compensatory concerns, in criminal and 

quasi-criminal proceeding (as outlined in Chapter Five), these laws were 

persistently overlooked by prosecutors, judges and state-attorneys on partly 

account of biases.  
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Also it is important to note that interviews confirmed that this conduct of state 

attorneys, prosecutors and judges, when they overlooked the compensatory 

concerns of victims, was also discriminatory for two reasons.  

 

First, discrimination was evident as state officials ignored the unique concerns of 

victims of sexual violence and did not implement positive measures to address 

blockages caused by biases. In doing so they unnecessarily heightened the 

disadvantages that sexual violence victims’ face, post-assault, because 

compensation, if awarded, could have assisted these victims with their unique 

gendered financial losses in relation to court attendances, post assault medical 

care and security/relocation expenses.   

 

Secondly, discrimination was evident as other ‘classes’ of victims in South Africa 

were regularly provided with compensatory assistance (namely commercial crime 

victims and violent crime victims in general) in contrast to sexual violence victims 

who are predominately female. Again this differentiation (and favoritism) occurred 

partly on account of the gender biases held by state officials who assumed that 

the specific expenses of sexual violence victims, were superfluous and vague, as 

compared to the expenses incurred by other classes of victims. Also, once again, 

due to favoritism, role-players unnecessarily heightened the disadvantages that 

sexual violence victims’ face, post-assault, because compensation, if awarded, 

could have assisted these victims with their unique gendered financial losses in 

relation to court attendances, post assault medical care and security/relocation 

expenses. 
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7.2 Court Case Studies and Table of Cases  

 
Eight (8) court case studies are reviewed in this subsection all of which involve 

compensation to victims of sexual, and non-sexual, crimes.  The methodological 

approach undertaken in the Case Studies was previously reviewed in subsection 

1.4 but it is important to note that the author became aware of the specific cases 

from prosecutors and magistrates when they were interviewed for this thesis, or 

alternatively by way of media reports.     
 

The case studies in this thesis seek to demonstrate two phenomena.  

 

First, the wide applicability of CPA and POCA compensatory laws in sexual and 

non-sexual crime matters and the flexibility  of these provisions in relation to 

minimum sentences, quantum, contribution sources and payment 

schedules/methods (as found in Case Studies One, Two, Six, Seven and Eight).   

 

Secondly, patterns of biased decision making were also discerned in relation to 

the following  types of cases: a criminal court case wherein customary 

compensation arrangements were improperly handled (see Case Study Three), a 

criminal court case wherein  the maintenance of a child conceived during rape 

was improperly canvassed (see Case Study Four), a criminal court case wherein 

irrelevant adverse inferences were noted by the magistrate in his judgement 

when a victim sought civil compensation from an employer (see Case Study 

Five) and finally  in a civil forfeiture matter wherein the NPA did not ensure that 

victims’ interests were safeguarded (see Case Study Six). 
 

For ease of reference, the eight case studies are first summarized in table format 

following this introductory review so that the reader can refer simply to the main 

aspects each case or to simply compare the eight (8) unique compensation 

processes that were employed.  With this in mind, the Table provides information 

at a glance on the following aspects of each case:  
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 First, a brief description of the case is provided;  
 

 Second, the offences and parties are described;  
 

 Third, statutory/administrative processes that preceded sentencing are 

reviewed; 
  

 Fourth, pre-sentence reports are examined; and,  
 

 Fifth, a summary of the compensation orders granted, or the informal 

compensation arrangements agreed to is provided.  

 

Following the Table, each case is reviewed in detail. In this regard, within each of 

these individual reviews, after having identified and commented on the criminal 

compensation process involved or neglected, the author reviews the possible 

biases held by the justice officials. 

 

Finally note that the case studies are relevant as they ascertain how 

Constitutional provisions are adhered to or offended. More specifically, 

subsection 9(1) of the Constitution requires “equal protection and benefit of the 

law” 427 and the case studies suggest this is not occurring because although laws 

and policies are in place to assist victims of sexual violence with their 

compensatory concerns these laws/polices are rarely canvassed for this 

vulnerable group. Conversely the case studies show that other ‘classes’ of 

victims in South Africa were provided with abundant compensatory prosecutorial 

and judicial assistance (namely commercial crime victims in Case Studies Six in 

subsection 7.2.6, and violent crime victims in Case Studies Seven and Eight in 

subsections 7.2.7 and 7.2.8).  More specifically, these victims were provided 

preferential treatment as their compensatory orders came about on account of 

prosecutorial and judicial activism and in addition their compensation orders were 

incorporated into CPA sentences thus providing a powerful incentive for 

                                                 
427   Constitution, section 9(1). 
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compliance as default in payment results in penal sanctions. Conversely in the 

court case studies that involved victims of sexual violence there were disparities 

in this regard. For example in one case study a victim did not have her customary 

agreement included in CPA provisions even though the prosecutor and 

magistrate used the agreement as a reason to reduce the offender’s sentence 

(see Case Study Three in subsection 7.2.3) and another victim did not have her  

pregnancy/maintenance costs  backed up by important CPA provisions as the 

prosecutors and magistrate arranged for a less demanding civil undertaking 

instead (see Case Study Four in subsection 7.2.4). 

 

Bias was suggested as one of many factors leading to this discriminatory 

behavior because case studies undertaken for this thesis confirmed that state 

role-players did not assist victims of sexual violence with their compensatory 

concerns because they incorrectly believed that their financial losses were not 

quantifiable and/or sexual violence victims generally did not want, or need, 

compensation.  Upcoming victim surveys in Chapter Eight rebutted these 

unfounded assumptions and confirmed that many sexual violence complainants 

were able to list quantifiable damages relating to both their court appearances 

and post-assault care, and that some of these victims would accept 

compensation from offenders, or the government, and that modest amounts of 

compensation would be useful to these victims. 

 

Also a second constitutional concern was identified in the case studies when it 

was confirmed that prosecutors, judges and state-attorneys “indirectly” worsened 

the vulnerabilities of victims of sexual violence, who are mostly females, by 

neglecting their substantive equality rights in contravention of section 9(2) and (3) 

of the Constitution (which requires the state to “promote” equality and to desist 

from “unfairly discriminat[ing]”). 428  This constitutional breach occurred indirectly 

                                                 
428  Constitution, subsections 9(2) and (3).  Also note the discussions on substantive equality in 
subsection 1.2 of this thesis and footnote 174. 
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as state role-players, applying gender neutral laws and policies, disadvantaged 

women sexual violence victims by way of inaction and omissions mainly on 

account of the gender biases canvassed above (which again wrongly suggested 

women sexual violence victims did not want or need compensation nor did they 

have quantifiable losses).  
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Case 

Study 

No.   

Offences and 

Parties 

Processes 

before 

Compensation 

Is Reviewed 

Reports/Documents to assist Adjudicators 

With Decisions on Compensation  

Compensation Court 

Orders or Informal 

Compensation 

Arrangements 

 

Case 1  

(7.2.1) 

 

sexual 

violence  

 

&  

 

unknown 

reason 

for 

quantum 

provided 

to victim 

 

Offence – Jan. 2006        
– Khayelitsha, 

attempted rape, in 

complainant’s home, 

undressed victim 

when asleep and 

complainant’s family 

awoke when victim 

screamed and 

thereafter confronted 

offender.  

 

Offender  

– Relative of 

complainant, under 

25, unmarried, no 

children, 

unemployed. 

 

Complainant  

– under 14, student, 

epileptic. 

–No counseling 

obtained before 

sentencing. 

 

Guilty Plea  

– April 2006. 

 

s112(2) 

Criminal 

Procedure Act 

(CPA) 

Statement  

– Completed. 

 

 

 

Correctional Service Report – May 2006 

–’[Complainant, via mother] indicated that she 

wants accused to be in custody’ 

– ‘[But] the accused appears to be a suitable 

candidate for Correctional Supervision.’ 

 

Victim Impact Report (VIR) – May 2006 

– Mother of complainant on disability grant 

supporting two children (R780 per month). 

– Referred to NGO Counseling by NGO Court 

Preparation Programme but mother could not 

attend with her due to ill health so not completed.  

– The mother of the accused also ‘found it 

unoffending to offer money in return for the 

withdrawal of case by the complainant.’ 

–’It is the social  worker’s opinion that the 

trauma suffered by the complainant is such that it 

cannot be compensated through monetary terms 

but only with therapeutic counseling, which at 

present the family has not yet accessed.’ 

 

 

 

 

 

 

 

Correctional 

Supervision Order 

Attaching a 

Compensation Order     

– June 2006 

– ‘Pay compensation or 

damages to the amount of 

R500.00 to the following 

victim: X born X on 

behalf of X born X paid 

into Clerk of Court for 

Khayelitsha on 2/16/06.’ 

 – SUMMARY OF CASE STUDIES - 
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Case 2 

(7.2.2) 

 

sexual 

violence  

 

&  

 

victim’s 

future  

therapy 

expenses 

 

 

Offence – 2003 

–Cape Town, 

indecent assault 

against a male child 

by an adult male 

offender, 

complainant 

disclosed assault to 

mother. 

 

Offender 

– Previously co–

habiting with victim 

and his family and 

was a father figure to 

complainant, under 

50, unmarried, no 

children, employed, 

prior alcohol abuse 

and convictions for 

drunk driving. 

 

Complainant 

– under 10, student. 

– No counseling 

obtained before 

sentencing. 

 

 

Guilty Plea 

– May 2005. 

 

s112 CPA 

Statement 

– Completed. 

 

 

 

Correctional Service Report – February 2006 

– ‘Suitable candidate for correctional supervision 

sentence should be placed under house arrest, 

should also do community service and be put into 

[sexual offender] programs.’ 

–’The accused should take financial 

responsibility should or if the victim is 

undergoing any counseling.’ 

 

VIR– August 2005 

– ‘The family lives in a single room as this is all 

the mother can afford at present, lives with 

mother and two [child] siblings.’ 

– ‘The victim has also not received any therapy, 

which is absolutely essential for him to recover 

effectively.’ 

– ‘Academic performance was negatively 

affected.’ 

 

Probation Officer Report – August 2005 

– ‘[Offender] prefers [his parents and siblings] 

not knowing and that he is not comfortable with 

worker making contact with them either.’  

–’He has also not disclosed to his family that he 

has committed the present offence and that he is 

guilty’, but attempts were made by Probation 

Officer to contact offender’s parents despite 

above circumstances, but these attempts were 

unsuccessful. 

 

 

Correctional 

Supervision Order 

Attaching a 

Compensation Order- 

February 2006 

– ‘accused pays the costs 

for any counseling and or 

treatment that may be 

prescribed and undergone 

by the victim X, in 

connection with this case.’ 

- ‘The accused submits 

him to all treatment, 

therapeutic, rehabilitation 

programs or lectures as 

prescribed by the 

Commissioner which is 

aimed at the rehabilitation 

of the accused and/or to 

cure him of any mental 

disease or declination. 

Any costs connected to 

such programs and/or 

lectures can be recovered 

from the accused.’ 
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Case 3 

(7.2.3) 

 

sexual 

violence 

 

& 

 

damages 

relating 

to 

custom 

and 

culture 

 

Offence – 1997 
– Guguletu, one 

count of rape, in 

complainant’s home, 

disclosed to teacher 

who reported matter 

to mother. 

 

Offender  

– Relative of 

complainant, under 

55, married, children, 

employed. 

 

Complainant  

– under 10, student.  

– Affidavit of 

Complainant – 

signed August 2004 – 

‘after the incident he 

was watching me 

when I washed and 

touched me all over; 

he had sexual 

intercourse with me 

for about 2 more 

times at home.’ 

– Unclear if 

counseling obtained 

before sentencing. 

 

Guilty Plea 

– April 2005. 

 

s112 CPA 

Statement 

– Completed 

and noted 

‘since the day 

the complainant 

told her family 

about this 

incident I never 

denied anything 

at all and 

further I called 

all the families 

involved and 

sincerely 

apologized for 

my stupid 

actions.’ 

 

 

 

 

Correctional Service Report – June 2005 

– Offender ‘wished to open up a fund for the 

child, and pay on monthly installments [and] the 

family of the complainant wished the accused to 

pay damages.’ 

– Suitable candidate for 276(1)(h) Act 51 of 

1977. 

 

VIR/Probation Officer Report – June 2005 

– ‘The accused is also prepared to pay for the 

medical bills or any other intervention, 

psychologically and otherwise for the 

complainant, which will actually assist the 

[complainant’s] family in terms of dealing with 

the after effects of this offence. So I fully agree 

with the correctional supervision sentence.’ 

– ‘There will be further intervention with the 

family [of the complainant and the family of the 

offender] in terms of addressing the problem 

amicably however they would like him to be 

sentenced, to be given a sentence which is 

outside of the prison.’ 

– ‘The victim, the complainant, in this case, also 

is of the opinion that the accused must not be 

sentenced to a jail sentence, however he can be 

sentenced to an outside sentence.’ 

 

Prosecutor submissions – June 2005 

‘I am also going to ask the Court to impose a 

suspended sentence of imprisonment.’ 

 

Informal Court 

Supervised Customary 

Compensation 

Undertaking - June 2005 

- sentencing transcripts 

[Court] Was this a 

traditional agreement or 

was this purely a financial 

agreement?  

[Defense] It was some 

form of saying to the 

family we are sorry about 

what happened… that's 

why my colleague [the 

Prosecutor] as well was 

indicating, at the time we 

were in consultation with 

the families that this issue 

is going to be dealt with 

amongst ourselves.  

[Court]  This undertaking 

[to give R30 000 

compensation] will be 

given in writing to the 

family of the complainant 

[as it is not in the 

sentencing court order]. 
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Case 4 

(7.2.4) 

 

sexual 

violence 

 

& 

 

victim 

expenses 

relating 

to a child 

born 

from 

rape 

 

Offence – July 2003  

– Khayelitsha, sexual 

intercourse with a 

girl under sixteen, 

drank at shebeen with 

complainant and then 

went to his residence 

where they had 

intercourse. 

– Disclosed when 

child became 

pregnant. 

 

Offender 

– under 30, 

unmarried, two 

children (in addition 

to the child born from 

this case), 

unemployed. 

 

Complainant 

– under 15, student. 

– Unclear if 

counseling obtained 

before sentencing. 

 

Guilty Plea 

– May 2005 

 

s112 CPA 

Statement 

– Completed 

and noted ‘a 

few months 

later I was 

contacted by 

the 

Complainant 

and her mother 

who informed 

me that the 

complainant 

was pregnant.  

A baby girl has 

been born as a 

result of this 

liaison between 

myself and the 

complainant. 

 

 

 

 

 

 

 

 

Correctional Service Report – May 2005 

– ‘The mother of the victim stated that he must 

support both the victim and the child. She wants 

the accused to support the child and accept 

responsibility for his actions. The family 

requested the court to sentence the accused to a 

sentence that would allow [him] to find 

employment and support the child.’ 

 

VIR  

– Unknown if completed as no VIR in the court 

file and court transcripts could not be obtained to 

see if entered into evidence. 

 

 

 

Informal Court 

Supervised 

Compensation 

Undertaking – Sept. 

2005 

- Prosecutor indicated in 

interviews that 

arrangements were made 

between the families to 

support the child born as a 

result of the sexual assault 

but this was not reflected 

in the Correctional 

Supervision Court Order. 
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Case 5 

(7.2.5) 

 

sexual 

violence  

 

& 

 

victim’s 

employer 

 

Alleged Offence  

– March 2005 

– Hout Bay, indecent 

assault, rubbing 

complainant with 

clothes on, at place of 

employment, 

disclosed three 

months after alleged 

assault, namely June 

2005, by complainant 

to police. 

 

Alleged Offender 

–under 40, supervisor 

at work, found not 

guiltily. 

 

Complainant 

–under 35, employee, 

single parent, 

breadwinner of 

family.  

 

 

  

 

Plea of Not 

Guilty  

– Jan. 2006 

 

Not Guilty by 

way of s174 

CPA 

Application  

– July 2006 

 

s112 CPA 

Statement 

– Not 

applicable. 

 

 

 

Pleadings/Complaints 

 

a) CCMA complaint filed regarding constructive 

dismissal – May 2005. 

 

b) Conciliation certificate noting that matter may 

be refereed for arbitration – June 2005. 

 

c) Commissioner, Post Hearing Department 

CCMA Western Cape – November 2005. 

– ‘Constructive dismissals based on allegations 

of sexual harassment fall within the ambit of 

alleged automatically unfair dismissals, which 

the CCMA may only arbitrate should both parties 

consent as such in writing. Having considered the 

alleged reasons for dismissal, the correct forum 

for this matter is that of adjudication by the 

Labor Court and the matter should be referred to 

that forum accordingly. 

 

d) Researcher attended Labor Court but there was 

no file in the database with the names of the said 

parties. 

 

Sentencing Court 

Transcripts (and adverse 

inference when victim 

pursues compensation) 

- not guilty judgment 

July 2006 

 

[Court] ‘in cross 

examination complainant 

said she refereed this 

matter to  CCMA, and to 

the Labor Court on the 

ground of sexual 

harassment on 17 May 

2005. It was further 

highlighted that the 

complainant had a similar 

Labor Court matter in 

respect of a constructive 

dismissal against a 

previous employer during 

2001 which was settled 

out of court…. Long delay 

for the matter to have 

been reported… [and] 

after she received written 

warning regarding her 

performance.’ 
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Case 6 

(7.2.6)  

 

sexual 

violence 

 

& 

 

State 

forfeits 

car, and 

preserve 

home, 

wherein 

sexual 

violence 

occurred 

and 

victims 

can seek 

assets 

thereto. 

 

Alleged Offences 

– throughout 2004 

and 2005 

– Nine complainants, 

allegations of 

intercourse with girls 

under sixteen as 

committed in the 

alleged offender’s 

home and car. Car 

forfeited to State 

while home subject 

to preservation not 

forfeiture. 

 

Alleged Offender 

– Over 50, German, 

married, children, 

director/shareholder 

of RSA residence 

subject to forfeiture 

process. 

 

Complainants 

– Minors, court file 

notes some students, 

‘poverty stricken’, 

‘live in overcrowded 

dwellings.’ 

Inconsistent therapy. 

 

Analogous to a 

Plea of Not 

Guilty 

Alleged 

offender 

absconded from 

RSA before 

warrant of 

arrest issued 

and now in 

Germany and 

extradition 

unlikely.  He 

asserts from 

Germany, in 

forfeiture 

pleadings, that 

he thought 

complainants 

were all over 18 

years old.  

 

s112 CPA 

Statement 

– Not 

applicable as 

forfeiture uses 

mostly civil 

procedures,  

 

Pleadings/Complaints 

–The offences for which criminal proceedings 

were initiated, were also offences listed in 

Schedule 1 of POCA, and therefore forfeiture 

processes were undertaken for the car (a BMW) 

and house (valued at 3.7 million in Jan. 2007 

wherein the abuse took place. The alleged 

offender admitted in affidavit evidence that he 

‘engaged in sexual activity there [at the house 

subject to forfeiture proceedings]’ with two 

complainants. 

 

– The founding affidavit: indicated that the 

alleged that the offender ‘broke the hymen of one 

of the children who was X’ and ‘deflowered [a 

complainant] whilst she was under the age of X’ 

and ‘committed at least 23 lewd acts with the 

children in his vehicle.’ Finally it was noted that 

‘a child who was introduced to the first 

respondent became a prostitute after her first 

sexual encounter with the first respondent, while 

she was still a virgin.’ 

 

Possible Execution of 

Assets by State for 

Complainants 

 

- Cape Law Society 

Complaint - State 

Attorney Report – 11 Sept. 

08 
‘I can state on record that the 

AFU has no objection in the 

case of a forfeiture order 

being granted to use the 

proceeds of the sale of the 

property to pay the victims if 

they are successful in 

obtaining a civil judgment 

against the perpetrator’; 
 

- NPA letter – 24 April 08 
‘the children do potentially 

have a civil claim for 

damages… however it is not 

the mandate of the AFU to 

pursues such claims on 

behalf of the children’; and 

‘we will certainly request the 

investigating officer in this 

matter to advise the victims 

of their rights [and] we will 

also request that he refer 

them to a social worker in 

the area to assist them in 

pursuing their claims should 

they wish to do so.’ 
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Case 7 

(7.2.7) 

 

robbery 

/assault 

 

& 

 

car 

license  

given to 

victim 

with 

police 

and NPA 

help as 

offender 

had no 

other 

money  

 

Offence 

–Nov 2003 

–New Cross Roads, 

robbery of R19 700 

from company 

manager, by two 

offenders, with 

aggravating 

circumstances as the 

complainant was 

threatened with a 

firearm and 

assaulted. 

 

Offender 

– under 30, widowed.  

 

Complainant 

– Factory manager 

and company itself. 

– Unclear if 

counseling obtained 

before sentencing 

despite confirmation 

that ‘the complainant 

suffered emotional 

trauma when he was 

threatened with a 

firearm…while the 

accused pushed him.’ 

 

Guilty Plea 

– March 2005 

 

s112 CPA 

Statement 

– Not necessary 

as 105A CPA 

Agreement 

completed. 

 

 

 

Correctional Service Report 

– Not Applicable. 

 

VIR 

– Unknown if completed as no Report in the 

court file and court transcripts could not be 

obtained to see if entered into evidence. 

 

105A CPA Agreement 

– ‘The accused is the lawful owner of BMW 

motor vehicle registration number X and is 

prepared to transfer this vehicle to the 

complainant as compensation for the loss 

suffered.’ 

–’The substantial and compelling circumstances 

in terms of section 51(3)(a) of the Criminal Law 

Amendment Act, No105 of 1997, which justify a 

sentence less than the prescribed minimum 

sentence are as follows: (a) Even though the 

complainant was pushed by the accused, he 

sustained no physical injuries; (b) The accused is 

HIV positive; (c) The accused has shown genuine 

remorse and is eager to compensate the 

complainant (d) The accused himself did not 

wield the firearm; (e) The accused was not aware 

that his co–perpetrator has a firearm.’ 

 

Imprisonment and 

Suspended Sentence 

with Compensation 

Provision 

-Agreement in terms of 

Section 105A of Act 51 of 

1977 (As Amended) –  

‘It is agreed that the 

following is a just 

sentence in the 

circumstances of the 

charge mentioned above: 

10 years imprisonment of 

which 3 years 

imprisonment is 

suspended for 5 years on 

condition that the accused 

is not convicted of 

robbery during period of 

suspension and that 

ownership of motor 

vehicle, BMW 1991 

Model registration no CA 

XXXXX is transferred to 

complainant on or before 

1 April 2005.’ 
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Case 8 

(7.2.8) 

 

attempt 

murder 

with 

severe 

gunshot 

injuries 

to victim 

 

& 

 

payment 

of 

victim’s 

house 

bond by 

offender  

 

Offence 

–May 2004 

–Cape Town, 

attempted murder, 

complainant 

sustained gunshot 

wound in stomach, in 

complaint’s home 

where the offender 

was also residing. 

 

Offender 

– under 45, married, 

step–children, 

employed. 

 

Complainant 

– under 65, 8 months 

in hospital post 

assault, 10 operations 

post assault and lost 

his job due to the 

assault.  

– Unclear if 

counseling obtained 

before sentencing. 

 

 

Plea of Not 

Guilty  

–Guilty 

judgment 

October 2006. 

 

s112 CPA 

Statement 

– Not 

applicable. 

 

 

 

Correctional Service Report – Dec 2006 

– ‘The accused’s personal circumstances deem 

him a suitable candidate for a sentence of 

Correctional Supervision in terms of Section 

276(1)(h) of the Criminal Procedure Act 51 of 

1977. However the accused does not accept full 

responsibility for the offence and it is therefore 

up to the Honorable Court to determine if 

Correctional Supervision is a suitable sentence.’ 

 

VIR – October 2006 

– ‘the complainant and his wife have been 

staying in their house for 13 years now. 

Unfortunately they have to sell the house now 

because they cannot afford the bond payments.’ 

 

Original Sentence – February 2007 

– ‘The Court will now take into account whether 

there are any substantial or compelling 

circumstances warranting a lesser sentence than 

five years imprisonment and the Court finds that 

there is no such substantial or compelling 

circumstances and therefore you are 

SENTENCED TO A TERM OF 5 (FIVE) 

YEARS IMPRISONMENT.’ 

High Court Appeal Order – August 2008 

– ‘the sentence of five years imprisonment … is 

hereby set aside…. [and] remitted back to the 

Regional Court… [for] evidence in mitigation.’ 

 

After Appeal  

-Suspended Sentence 

with Compensation 

Provision 

-August 2008 

‘Accused is sentenced to 

five (5) years 

imprisonment suspended 

for five (5) years on 

condition accused is not 

convicted of any offence 

of which the offence of 

assault is a competent 

verdict committed during 

the period of suspension 

and for which offence a 

sentence of imprisonment 

without the option of  fine 

is imposed. It is further 

ordered that the amount of 

R60, 000 paid by the 

Accused to the Clerk of 

the Court, Cape Town to 

be held in trust in 

connection with this case, 

pending appeal, be paid 

into Standard Bank Home 

Loans Account no. XX, 

Branch XX’ 
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7.2.1 Court Case Study One (unknown reason for compensation) 
 

 
This case is helpful as it demonstrates the adaptability of CPA compensation orders in 

sexual violence cases.  This furthers the argument in relation to bias because it clearly 

shows that compensatory provisions, although currently rarely utilized in sexual violence 

matters (as confirmed in interviews and surveys in Part 5), are available and easily 

adaptable even where offenders are unemployed. 

 

This case involved an attempted rape and a 500.00 Rand compensation order was 

attached to a correctional supervision sentence to assist the indigent victim.  As 

background information, the following aggravating circumstances were noted in the 

documents in the court file and they shed light on the nature of the crime and sentence 

imposed: the crime took place in the minor complainant’s home; the offender was an 

authority figure; the minor complainant had a physical disability; and the offender’s 

family unsuccessfully offered payment to the complainant’s family in return for a 

withdrawal of the case.  

 

It must also be noted that although the compensation provided in this case was for a 

nominal amount, the surveys in Chapter Eight suggest that small amounts of 

compensation can meaningfully assist indigent survivors with their attempts to access 

post assault services.  In this regard, the victims’ family in this case study was in 

financial distress, surviving off social grants, and it was confirmed by the complainant’s 

mother that government services were not accessed by the complainant because they 

did not have transportation and childcare money. 
 

Finally note that the prosecutor assigned to this case confirmed the following: 
‘The person is not employed but he was asked to go and look for a job and 
the family of him they said they will assist that he pays the compensation 
towards the victim…It was attempted rape…The victim I think she was 
about 14 [and the offender 18]…He was in the process of undressing the 
woman when the woman woke up and cried… No, there was no contact ja 
he will get correctional supervision coupled with a suspended sentence as 
well as a compensation order.’ 

429   
                                                 
429 Prosecutor Interview in Cape Town’s Sexual Offences Courts (2006) transcription on file with author. 
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7.2.2 Court Case Study Two (future therapy costs as compensation) 
 

 
This case is helpful as it demonstrates the flexibility of CPA compensation orders in 

criminal proceedings when sexual violence is involved.  This furthers the argument in 

relation to bias because it clearly shows that compensatory provisions are available and 

easily adaptable in sexual violence cases but as noted in interview, case study and 

survey data in Part 5 they are infrequently used. 

 

In this case a male offender was convicted of indecent assault of a male child while the 

offender was living in the household. The court made an un-quantified compensation 

order for future counseling by way of a correctional supervision non-custodial 

sentencing order. Many conditions were attached to the correctional supervision in 

addition to the compensation order, such as payment by the offender for his own 

therapy.  The prosecutor noted the following particulars with regard to the ad hoc 

quantification process:  

 
‘the accused wanted to contribute in some way to the child’s wellbeing, so 
yes, it has been quantified as such, because the child still has to go for 
counseling and it will have to be determined you know how much is it going 
to cost… it’s the first time I have done it so we will see how it goes, how it 
pans out.’ 430 

 

 
 
 
 
 
 
 
  

                                                 
430 Prosecutor Interview in Cape Town’s Sexual Offences Courts (2006) transcription on file with author. 
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7.2.3 Court Case Study Three (customary damages) 
 

This case study reveals that prosecutors and judges often are guided by biased 

assumptions (that result in discriminatory outcomes) when dealing with customary 

compensation settlements that take place alongside criminal prosecutions.  

 

Before reviewing the particulars of this matter it is first important to note that 

methodological considerations regarding this Case Study were previously reviewed in 

subsection 1.4.  This methodological review also contains information on action 

research priorities that guided a round table discussion that took place for this Case 

Study, post adjudication, which was attended by the offenders’ lawyer and the 

prosecutor.  

 

In this Case Study a R30 000.00 customary compensation settlement was negotiated 

by the families of the rape victim and the offender, via court supervised mediation. More 

specifically, a customary compensation agreement was facilitated by the prosecutor 

after the defense lawyer unilaterally approached the State, prior to the sentencing 

proceedings, and suggested that compensation could be provided to the victim by the 

offender. Thereafter a formal mediation took place to canvass the offer which was 

attended by the prosecutor, the victim’s family (namely her mother and an uncle who 

had been making decisions on behalf of the complainant throughout the trial process), 

the convicted offender, and the convicted offender’s lawyer. 
 

As discussed previously, this situation is not unique as informal family negotiations and 

customary rituals often take place after sexual victimization occurs and these processes 

often intersect with criminal prosecutions and formal court proceedings in the Sexual 

Offences Courts.431  Despite the foregoing, there are no prosecutorial guidelines on how 

to deal with this phenomenon and therefore court role-players in most criminal cases, 

and in the within Case Study, do not ensure that cultural agreements are incorporated 

into formal criminal sentencing provisions which can result in penal sanctions upon 
                                                 
431 For a review of the customary processes that intersect with sexual violence prosecutions see 
subsection 5.4, Chapter Six, interview findings in subsection 7.1.2 and survey findings in subsection 8.4.  
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default.  432  In this Case Study the customary agreement was not included in the 

criminal sentence and therefore civil remedies would have to be instituted if there was a 

default in payment. This is despite the fact that a case law precedent exist for such an 

approach, namely S v Maluleke 2008 (1) SACR 49 (T) where customary arrangements 

were included in a suspended sentence in a murder case. 

 

It is suggested that this lack of proper oversight by the prosecutor and the magistrate - 

when they forewent attaching the compensatory cultural agreement to CPA sentencing 

provisions - was partly on account of biases. In this regard, despite obvious gender 

imbalances that exist when male figureheads negotiate informal customary settlements 

on behalf of child sexual violence victims, state role-players in this case study felt that 

the arrangement was a private matter under customary law and therefore it did not 

require state oversight.  More specifically they viewed the financial agreement as a 

symbolic exchange rather than a way to meaningfully compensate the victim for her 

post assault economic losses via penal sentencing legislation. This logic is not gender 

sensitive especially as the offender’s interests were fully canvassed when he was able 

to use the compensation offer as a mitigating factor to avoid imprisonment via a 

suspended sentence while conversely the victim’s interests was never fully reviewed 

and protected (including placing the compensation in the Guardian’s Fund to ensure 

oversight when used 433 ). This approach supports Joan Williams’ notions of 

discrimination as she suggests that “women are disadvantaged not merely by a single 

rule or interpretation but by processes involving many different actors motivated by a 

                                                 
432 Plasket J confirmed, in S v Marais 2009 (1) SACR 299, that in cases involving sexual violence, that 
‘provision[s] allows, inter alia, for the payment of compensation to be made a condition for the 
postponement or suspension of sentence... [and] section 52(1) of the Correctional Services Act provides 
for the payment 'of compensation or damages' as one of a number of possible conditions to be attached 
to a sentence of community corrections, which, in turn, may include a sentence of correctional 
supervision in terms of s 276(1) (h) or s 276(1) (i) of the Criminal Procedure Act.’ 
Also note the case of S v Salzwedel and Others 2000 (1) SA 786 wherein the Supreme Court of Appeal 
ordered compensation for minor children of a deceased victim, by way of conditions attached to a partly 
suspended sentence as it ‘would constitute an inducement to the respondents to continue to pay into the 
Guardians Fund the installments which Jones J [the sentencing judge] had directed for the benefit of the 
minor children of the deceased. 
433 In S v Salzwedel and Others 2000 (1) SA 786 the court ordered the offender to pay compensation to 
the dependents of a murder victim and to place this compensation in the Guardians Fund . This order was 
also included in a partly suspended sentence. 
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variety of stereotypes of which they are barely conscious or blissfully unconscious…  

[and in these situations] women’s disadvantage stems not from a single male norm kept 

in place by a single institution or actor, but rather from many people (women as well as 

men) acting in a decentralized way who are driven by (often unconscious) stereotypes.” 

434 

 

The following additional issues were clarified in this Case Study, namely: 

 

 Why was the customary arrangement structured in the civil law, rather than the 

criminal law: 
 

 How did the role-players quantify the damages:  
 

 Do minimum sentencing laws affect the use of compensatory provisions. 
 

With regards to the first issue, namely the use of civil law to enforce the customary 

compensation agreement rather than criminal law, it was clear throughout the 

sentencing proceedings the prosecutor and the magistrate differed with the offender’s 

lawyer on the classification of the payment arrangement. In this regard, the offender’s 

lawyer classified the payment as symbolic - to avoid having the payment terms included 

in the offender’s sentence - while the prosecutor and magistrate constantly referenced 

customary signposts and characteristics. It is suggested that the isiXhosa speaking 

defense lawyer refused to acknowledge customary law influences as he considered 

them to be outside of the formal court process and therefore not within the moral or 

legal jurisdiction of the court.  Despite the foregoing the below interview comments are 

illustrative of the fact that customary influences did play an important part in the 

sentencing proceedings as they influenced the perceptions and decision making 

rationale of the prosecutor and the magistrate, irrespective of the defense lawyer’s 

position. 

 

                                                 
434

 Joan Williams (2000:216 to 217). 
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Firstly, in the sentencing court transcripts the following was noted:  

 
[Magistrate] ‘This amount and the agreement that they came to [to 
compensate the victim for rape], was this a traditional agreement or was 
this purely a financial agreement, where did this come from?’ 

435   
 
[Defence Lawyer] ‘Your Worship it was very difficult to weigh the damage, 
its not like a civil action whereby there are damages which have to be paid 
by the accused, no Your Worship, but it was some form of saying to the 
family we are sorry about what happened, this will cover things like bills.’ 

436 
 
 

In the post hearing round table interview session, with the prosecutor and the defense 

lawyer, the author sought to clarify the above sentencing submission. In this regard, 

comments at the round table illuminated that customary traditions did play a large role in 

the compensation agreement in this case, despite the questionable contestations of the 

defense lawyer in the sentencing proceeding above, and these traditions also were 

aligned to prevalent community expectations.  In this regard, they advised of the 

following:    

 
[State Prosecutor] ‘I was present for ‘the initial sort of talks and the 
introductions [at the offender/victim mediation session]’ but ‘because it was 
more of a, sort of, cultural issue between the families, I excused myself and 
I allowed them to talk because they would be able to reach an agreement 
better if [I was not there] - while I'm not there because I didn't understand 
their cultural backgrounds [with regards to customary damages being 
paid]… it was sort of a cultural agreement on damages also it would sort of 
be very dire for him if he does breach that at the end of the day so their 
concern would not so much be the civil recourse or the criminal recourse. 
Theirs would be within their culture you know because for them that would 
have more meat than the actual criminal order or the civil order at the end 
of the day because it was an agreement reached between the families and 
we just wanted to cover them.  That’s all we said.  Look just put something 
down in writing even if it’s just as simple as it is so that if anything does go 

wrong then we at least have something.’ 
437   

 
[Defense Lawyer] ‘We are in the cities here where we talk about money, 
you know, and the family is stressed out, you know, during the negotiations, 
that this is not the compensation for the damages which the child has 

                                                 
435 Sentencing transcripts in an unreported case (2005) on file with author. 
436 Ibid. 
437 Prosecutor Interview in Cape Town’s Sexual Offences Courts (2006) transcription on file with author. 
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suffered, this R30 000.   It's just – and even the defence stressed out that 
this is not a compensation but it's just some form of a gesture and some 
form of saying we apologise for what he has done. There is no law in our 
country which forces us to do this but we decided to come with this offer on 
the table... it was something which came straight from the defence that we 
are going to make an addition to what – although we knew from the 
beginning that the accused may not serve direct imprisonment but in 
addition to the sentence which he got from Court, which we knew that it 
was going to be an outside sentence. There must be an additional 
punishment which he has to get… but although they stressed it clearly to 
them that it's not the compensation for the damages which had been 
sustained by the victim but it's just only a gesture which he is offering just to 
say we apologise for what has taken place. There is no-one who have 
forced the defence, you know, or forced the accused to come up with this 
decision. 

 
‘This was a case whereby the whole family had to keep it inside the family. 
Those are the other aspects which were taken into consideration by the 
State, you know, in coming to the offer which – to accepting the offer, you 
know, because you will find out there was consultation, numerous 
consultations which was done by the State between the State and the 
complainant, you know, in which the complainant clearly stated that she 
doesn’t want her uncle to go to jail and all that.   And then there was also 
some other consultation with the family, that is, the uncle or whatever, you 
know?   That is now – this issue is an issue whereby the family wanted to 
keep it within the family, you know, and the defence making the offer of the 
compensation... But we decided to create that good environment within the 
family because we know that these people at the end of the day will be 
staying not far from each other.   We decided there must be compensation 
because at the end of the day if the sentence of the 276(i)(h) would have 
been imposed, but it would not have served any purpose to the other 
people who see the accused now in the house, you know, and nothing else 
because they would have seen him walking, going to work, not 
understanding what is happening and then they would have come and 
questioned the State and said:  ‘This person has committed a rape but he is 
outside.   Where is justice’, you know?   But we decided we can come up 
with this offer so that we can try and avoid those doubts, you know, to the 
people, that is, the laypeople or maybe to the families of the victim and 
which, at the end of the day, they appreciated the offer which was made.’ 
438 

 

Two main concerns arise with respect to the above comments in relation to the lack of 

court oversight over the customary compensation settlement and their reliance on civil 

law enforcement mechanisms rather than the criminal law. Firstly, the State role-players 

in this case study, namely the magistrate and prosecutor, did not engage an 
                                                 
438 Defense Lawyer Interview in Cape Town’s Sexual Offences Courts (2006) transcription on file with 
author. 
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authoritative customary legal source, after acknowledging a customary process was 

underway, to ascertain how to align the criminal sentencing process with this important 

influence.  Simply put, it was a ‘hands-off approach’ whereby the ‘process’ marched on 

without concern for the ‘undocumented sub-content’ and the ‘living subjects’ of the 

criminal proceedings. 

 

Secondly, the defense lawyer took advantage of the ambiguous cultural influences at 

stake in the sentencing proceeding by suggesting that customary processes were not 

being invoked by the offer of compensation but rather the proposal was simply an 

apology with some money to cover bills resulting from the sexual violence.  In this 

regard, he attempted to blur the influence of customary practices, and community 

expectations, when he suggested that the apology would help to keep this matter “in the 

family” only to contradict himself later on when he suggested that the large 

compensation agreement would also serve as a deterrent to the larger community. The 

point to be taken from these discourses is that cultural or community influences were 

repeatedly acknowledged in this case by the defense lawyer yet he was not forthcoming 

to the court on the exact nature of these influences and the related community 

expectations in relation to the compensation agreement. 
 

The above two concerns – namely, the hands-off approach of the prosecutor and 

magistrate regarding customary authority, and the defense lawyer’s avoidance to frame 

the compensation in terms of customary law - require some reflection.  To begin, the 

role of agency must be acknowledged.  In this regard it must be noted that perhaps the 

victim and her family may have wanted financial compensation, and therefore they 

might have relied upon their own agency to obtain money through customary and 

community-endorsed sanctions to ensure their post-assault recoveries were looked 

after.  They might have taken such a position without having a firm attachment to 

customary rituals/traditions but rather were happy to use these customary arrangements 

as a vehicle to serve their own post assault needs. Such an approach was canvassed in 

subsection 6.1.3 of this thesis in relation to agency. 
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In addition to agency issues, it must also be acknowledged that the magistrate was a 

white Afrikaans speaking woman, while the prosecutor, was a coloured Afrikaans 

speaking woman. It became self-evident that they were both not knowledgeable of 

Xhosa culture and language and therefore they were culturally blind when the 

compensation issue arose in the sentencing proceedings, as it related to a complaint of 

sexual violence between two Xhosa individuals. The source of this cultural blindness lay 

in the normative colonial legal discourse they employed. This is not a new phenomenon 

– the intersection of a limited ‘colonial discourse’ in legal proceedings where the parties 

are all of Black African descent.   In this regard, A Mager, in Gender and the Making of 

a South African Bantustan, notes that, in the former Ciskei, a ‘colonial discourse’ existed 

in court proceedings, based on ‘a historically specific relationship between law, 

discourses of appropriate gendered behaviors, and state power’.  She suggests this 

discourse was evident in court proceedings involving sexual violence and this discourse 

fundamentally ‘contrasted sharply with the views of African intellectuals.’ 439   
 

Furthermore, and most recently, M Motsei, in The Kanga and the Kangaroo Court; 

Reflections on the Rape Trial of Jacob Zuma, confirms that ‘as far as the administration 

of justice is concerned, a common practice remains one that upholds ideas that reflect 

the classic Western approach... [and] this means that Africans are still judged on the 

basis of the laws that are not in harmony with the ways in which their communities (and 

life philosophies) are structured.’ 440  
 

With the above comments on culture in mind, it can be said that the neglect of 

customary references and sources, as it relates to the customary compensation 

arrangement  in the Case Study, likely resulted from a limited, Western focused, 

colonial legal discourse, currently employed by the formal court actors (namely the 

magistrate and prosecutor), and secondly, a concern by non-state parties (such as the 

complainant, and her family, and the offender, and his defense lawyer) that community 

expectations and customary practices cannot be fully understood by the formal court 

                                                 
439 Mager (1999: 183-184). 
440 Motsei (2007: 188). 
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system because of cultural and colonial blockages and legacies.  With this in mind, 

VIRs and CSRs should have comprehensively dealt with the cultural concerns present 

in this case rather than just framing the compensation offer by the offender in over-

simplified terms without any reference to community expectations and cultural 

imperatives. In this regard the VIRs and CSRs classified this arrangement as a gracious 

offer from a repentant offender rather than delving deeper into cultural and community 

obligations that laid the foundations of this offer. 
 

The second issue that requires clarification in this case is how the compensation was 

quantified. Unlike civil processes, one of the benefits of statutory criminal compensation 

provisions is that qualification can be done on an ad hoc basis, without actuarial reports 

and financial statements, taking into consideration the needs of the victim and the 

means of the offender.  In this regard the defense lawyer’s submission at sentencing, as 

set out below, is illustrative. 

 
[Defense Lawyer]  ‘We came to an agreement of R30 000 which would be 
paid by the accused. We tried to determine the age of the accused and 
then the purpose of him to retire in the next 7 years and which if he is 
paying this R500 a month then maybe at the age of 63 he will be able to 
pay  and furthermore there are close friends who attended to make a 
contribution, a certain lump sum of money with which the R30 000 could be 
covered, but do not want to rely specifically on the extended families, we 
decided to rely specifically on him, on his salary.’ 

441 
 
 

The final issue that requires clarification concerns minimum sentences and their 

influence on compensation orders. The magistrate in this case addressed this issue in 

her sentencing order below when she acknowledged that non-incarcerate sentences 

are sometimes appropriate for serious sexual crimes, irrespective of minimum sentence 

legislation, if compensation is provided as this is an important mitigating factor and an 

important “substantial and compelling” consideration .  

 
[Magistrate] ‘So serious are these crimes that the Legislature had set 
certain minimum sentences that the court must impose when the offender is 
found guilty of these crimes. If the accused had committed this a few years 
later then he would have been referred to the High Court for a minimum 

                                                 
441 Ibid. 
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sentence of life imprisonment.  And this now brings me to the part where 
the community’s interest has to be taken into account. Usually when an 
offender is found guilty of such a rape of a minor, then the community which 
includes the complainant and her family, vehemently demand a long prison 
sentence without grace because they feel the offender must be removed 
out of the community so that he cannot do so again. But this complainant 
and her family is asking that the accused should not be sent to prison; they 
themselves have talked it out in the family circle and they are of the opinion 
that the accused will be of more value outside than inside (the prison). This 
already is unique and then the agreement to pay a sum of money in order 
to help the complainant is even more unique in this scenario. Initially the 
court was very hesitant concerning any other sentence than imprisonment. 
But the accused is advanced in years and the family itself pleads and asks 
that the court should not impose a prison sentence. And maybe this 
monetary contribution to the complainant will be her only chance or only 
break in her life and if I send the accused to prison then I deprive her of this 
opportunity. In his pleading the accused said that it was an impulsive act 
and if I now look at it having happened already in 1997 and that the 
accused has conspicuously not committed such a misdemeanor again, it 
looks to me that he would not pose such a big threat to the community.’442 

  

                                                 
442 Sentencing transcripts in an unreported case (2005) on file with author. 
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7.2.4 Court Case Study Four (maintenance for child conceived due to rape) 
 
 
In this 2005 case, compensation was provided by way of a Court supervised civil 

undertaking, to assist with maintenance for the baby conceived as a result of the 

assault. The concerns referred to in the preceding case study - regarding the absence 

of statutory compensation provisions which would result in penal sanctions if the 

offender defaulted - similarly apply to this matter. This absence once again results in 

discriminatory outcomes and bias is again suggested as a root cause for the omission 

of proper court oversight. 

 

Furthermore, the issue of children conceived by way of rape, and their maintenance, is 

contentious. The  subject does not fall squarely into one legal sphere as it touches upon 

family law, social welfare provisions, child protection, and finally, criminal law (both from 

a sentencing perspective when a child is born from rape and from a maintenance 

perspective when criminal sanctions are sought for those who do not abide by 

maintenance court orders).  It also encompasses a wide financial commitment. As noted 

by L Van Zyl in the Handbook of the South African Law of Maintenance, ‘maintenance is 

a wide concept embracing, amongst other things, the provision of food, housing, 

clothing, medical care, and, in respect of children, education.’443   
 

Finally, the prosecutor who referred the author to this case confirmed:  

 
‘…there was a child involved because after the rape the victim got 
pregnant and she gave birth to a child so the court ordered that the 
accused must compensate the victim for the expenses and then the 
accused must make sure that on a monthly basis he maintains the child 
of the victim as part of a suspended sentence because the court has 
the choice rather to send the accused to prison but if the accused goes 
to prison he won’t be able to compensate the victim as well as support 
the child…  So he was given a suspended sentence on condition that 
he gets a job and compensates the complainant and he takes care of 
the child.’ 

444 

                                                 
443 Van Zyl (2005). 
444 Defense Lawyer Interview in Cape Town’s Sexual Offences Courts (2006) transcription on file with 
author. 
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7.2.5 Court Case Study Five (compensation from employers) 

 
In this 2005 matter, the complainant initiated a criminal prosecution for indecent assault 

resulting from a workplace sexual harassment incident.  The complainant also was an 

applicant in civil labor proceedings, for constructive dismissal, at the Commission for 

Conciliation, Mediation and Arbitration (the CCMA), where she was pursuing civil 

compensation remedies. This case reveals the difficulties sexual violence victims face in 

criminal proceedings when they seek other civil compensatory avenues alongside 

criminal prosecutions.  In this regard, her CCMA efforts were classified as an ulterior 

motive for bringing the criminal complaint rather than an effort to attend to post-assault 

financial concerns.  The approach of the magistrate can therefore be said to be 

discriminatory as biases were at play which suggested that the compensatory concerns 

of sexual violence victims should be put on hold until criminal matters were finalized 

despite pressing post assault financial obligations. 
 

It must be noted that the agency 445 of the complainant was clearly demonstrated in this 

case by her use of multiple legal forums, as she made a strategic legal decision to 

pursue multiple legal remedies.  Her agency was nevertheless hampered by structural 

and legal blockages that existed in this case, in part regarding the melding of civil and 

criminal processes. More specifically, a review of the case file made it clear that the 

motive of the complainant, regarding compensation, became a concern of the court and 

this was partly responsible for the finding of innocence of the alleged offender. In this 

regard, in the sentencing judgment the magistrate noted that: 
 
‘…cross examination highlighted [that] the complainant had a similar Labour 
Court matter in respect of a constructive dismissal against a previous employer 
[in addition to the Labour case pending now, regarding the subject matter of the 
criminal court case before us].’ 

446 
 

 

R Le Roux, T Orleyn and A Rycroft confirm the ‘awkwardness of a [coinciding] civil 

process having to decide if a criminal act took place… [because] the ‘balance of 

                                                 
445 See subsection 6.1.3 regarding agency. 
 
446 Sentencing transcripts in an unreported case (2006) on file with author. 
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probabilities’ test may result in a different conclusion to the ‘beyond all reasonable doubt 

test.’447 
 

In this regard Le Roux et al note the following: 

 
‘One preliminary observation must be about the different standards of proof 
in a criminal trial as opposed to a civil trial or workplace disciplinary enquiry. 
In a criminal trial the State is obliged to prove the elements of the crime 
‘beyond reasonable doubt’.  Practically this means that as long as the 
defence can throw doubt onto the State’s case, the court must find the 
accused ‘not guilty’.  In civil trials, the CCMA and internal disciplinary 
hearings the test used is the ‘balance of probabilities’ test, requiring the 
adjudicator, or arbitrator to weigh up all the evidence and to decide which 
version is most probable. This test allows for some doubt or even 
contradiction in evidence. A consequence of these different tests is that a 
person might be found in a disciplinary enquiry, on a balance of 
probabilities, to have sexually harassed the complainant, but to be found 
not guilty in a criminal trial because there was an element of doubt.’ 

448 
 
 
Furthermore, Advocate Lindy Saunderson, a State Advocate in the Sexual Offences 

and Community Affairs Unit of the National Prosecuting Authority confirmed the 

following: 
 
 

‘Crimes that can be committed by a sexual harasser include: rape, indecent 
assault, assault with the intent to do grievous bodily harm, common assault, 
crimen injuria, violation of a Protection Order in terms of the Domestic 
Violence Act and in its most serious form, murder, This is not an exhaustive 
list and prosecutors should always peruse cases thoroughly, as a history of 
sexual harassment will serve as an aggravating factor during bail 
applications as well as sentencing.’ 

449 
 
 

The above review, in addition to pinpointing biases, also confirms that complainants 

should use their agency when deciding if they wish to be a complainant in a criminal 

proceeding and when deciding when to bring civil legal proceedings while being 

cognizant of limitation periods, freshness of evidence and other tactical concerns 

surrounding criminal investigations and trials.   
                                                 
447 Le Roux, Orleyn and Rycroft (2005: 128). 
448 Le Roux, Orleyn and Rycroft (2005: 127). 
449 Saunderson (2003: 35). 
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7.2.6 Court Case Study Six (civil forfeiture and executable assets) 

 

Before reviewing this Case Study it is important to note that subsection 5.2 contains a 

review of the civil forfeiture legal framework and Appendix 2 contains relevant 

documents regarding this Case Study. Also in the methodology subsection, in chapter 

1.4 a detailed review of the action research practices that were employed in this Case 

Study are also fully examined. 

 

This Case Study sought to identify institutionalized gender biases in relation to the 

provision of compensation to victims of sexual violence in civil forfeiture matters in 

South Africa. This issue was selectively focused upon, as biased decision making can 

lead to discriminatory outcomes and this can violate victims’ constitutional rights in 

relation to equality, non-discrimination and security of persons (as outlined in Chapter 

Two). 

 

The background facts of the case reveal that the alleged offender was accused of 

having sex with numerous under-aged children from a poor area outside of Cape Town.  

He absconded to Germany before the South African police could arrest him for 

questioning and in his absence the police issued a warrant for his arrest and the NPA 

initiated civil forfeiture proceedings under POCA to forfeit the house and car, wherein he 

allegedly victimized the complainants, as suspected instrumentalities of crime.  

Forfeiture proceedings were undertaken as they do not require a conviction and due to 

the fact that the alleged offender had already absconded from South Africa. 

Furthermore, A SAPS police investigator confirmed in Affidavit evidence filed for the 

Preservation Application, that there were outstanding allegations of police corruption in 

this matter, as officers were provided with bribes when they became aware of the 

ongoing alleged sexual crimes and this corruption allowed the alleged offender to 

abscond from South Africa before being apprehended. 450   

 
                                                 
450 Affidavit of an inspector in the South African Police Services, filed in The National Director of Public 
Prosecutions and Werner Braun, Villabraun (PTY) LTD (High Court of South Africa – Cape of Good Hope 
Provincial Division) on file with the author. 
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In this case, the NPA originally confirmed in writing that they could not assist sexually 

abused, minor complainants with their pecuniary rights, in civil forfeiture proceedings, 

while at the same time the NPA confirmed that commercial crime victims could be 

afforded prosecutorial assistance in relation to their financial concerns in the POCA 

regime. The NPA did eventually change its policy position on this issue in a response to 

a Law Society complaint that was initiated by the author, against the State Attorney, 

who was taking instructions from the NPA.  More specifically, the NPA, while forfeiture 

proceedings were underway for the house and car, confirmed on record, in the Law 

Society proceedings, that they would hold the house and car in escrow, for the minor 

complainants, should these victims subsequently obtain a civil court judgment, and 

should the house and car be ordered forfeited to the State. The NPA thus 

acknowledged that they could assist victims of sexual assault with the realization, or 

execution, of civil damage awards upon a successful forfeiture judgment and if other 

conditions were met. 

 

With regard to the final disposition of the case, the High Court granted an initial 

preservation order for the alleged offender’s house, but did not grant the final forfeiture 

for the house thereby returning full title to the alleged pedophile’s company. 451  

Conversely, the car was subject to Supreme Court of Appeal litigation regarding the 

initial preservation application and a settlement was reached whereby the car was 

forfeited to the State, on a without costs basis.  
 

 

 

                                                 
451 On 19 March 2009, Judge Z F Joubert, pronounced  judgment on the preserved house.  The judgment 
confirmed that the AFU final forfeiture application failed due to the following: “the property had little or no 
connection with Braun’s extensive sexual relations with the young girls [as] many, if not the majority of the 
crimes took place elsewhere, many in public places [and therefore] the property was not an 
“instrumentally” in the commission of the offences”; and if the aforementioned factual finding is incorrect 
then “having regard to the limited number of offences which occurred on the property… a forfeiture would 
be disproportionate.” Furthermore, the alleged offender’s affidavit evidence, which purported that only a 
limited number of assaults took place in the house, was not “rejected” by the AFU advocate, Mr. 
Schippers and therefore “Braun’s version that he had sex with only two of the complainants at the 
property has to be accepted for the purposes of this application.”  
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There were three direct parties involved in this case:  
 

 The State as represented by the NPA’s Asset Forfeiture Unit (AFU). By way of 

background the AFU, characterizes itself as ‘specialist litigation unit’ within the 

Government which undertakes confiscation and forfeitures, with the goal of 

procuring proceeds and properties for the Criminal Asset Recovery Account 

(CARA), an account in the State’s General Revenue Fund;452 

 The property itself, namely the house and car, as these proceedings were 

undertaken in rem and were brought directly against the instruments of crime; 453 

 Finally, the alleged offender, in his capacity as a director and shareholder of the 

house, and the owner of the automobile.  

 

Further, it is important to note that the Centre for Child Law, after the author brought this 

matter to their attention, provided the author with an informal undertaking that they 

would directly assist the child complainants in this matter. In this regard, the CCL 

advised the author that they would do so by locating the child complainants, with the 

assistance of a social worker, and thereafter assess their civil quantum.  Unfortunately, 

the organization changed their position when they were subsequently admitted as an 

amicus in the proceedings. In this regard, they focused their amicus submissions on the 

importance of using alternative law enforcement techniques to deal with sexual violence 

and the benefits that would accrue to victims’ organizations if CARA funds are 

distributed to civil society organizations.  

 

As noted at the start of this subsection action research was employed. In respect of the 

within matter, the author became aware of the case by way of newspaper reports and 

thereafter he began attending the court proceedings.  By attending court proceedings 

the author also became aware that the compensation rights of the complainant, children 

                                                 
452 2007/09 NPA Annual Report at 40. 
453 Civil forfeiture applications have unusual pleadings as parties can include real property as opposed to 
individuals. In this regard, note the following title of proceedings as found in a journal: Gallant, Michelle 
(2006) ‘Ontario (Attorney General) v. $29, 020 in Canadian Currency: a comment on proceeds of crime 
and provincial forfeiture laws’ 



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

270 

 

were not being addressed by the AFU.  Accordingly, the author wrote to the NPA 

voicing his concerns about the neglect of the affected children’s pecuniary rights (and 

neglect of children’s rights in general), even though he was not a party to the 

proceedings, nor a person with a direct interest in the matter as he had not contacted 

the complainant children or their guardians.  Thereafter, the AFU confirmed to the 

author, in writing, that the NPA was not obligated to bring the minor complainants’ 

concerns to the court by way of a request for a curator ad litem report  454, and they 

were also not obligated to assist the minor complainants in obtaining legal counsel and 

standing in the said forfeiture proceedings.   

 

In light of the above facts the author decided to incorporate this matter into his thesis as 

a case study in order to examine the gender biases that were encountered.  In this 

regard, it was necessary to address the aforementioned institutional reluctance of the 

AFU as it had a long standing pattern of neglect regarding the pecuniary rights of sexual 

violence victims in forfeiture applications. More specifically, as their stated practice 

confirmed, the AFU had historically taken the position that it could not assist sexually 

abused minor complainants in forfeiture processes, such as those victimized in brothels 

                                                 
454 An order below, which is roughly based on a court file precedent, would have been helpful in the 
present case:  

In the High Court of South Africa (Cape of Good Hope Provincial Division) 

Curator Ad Litem Report: Re Appointment of Curator Bonis. 

1.1 The undersigned, is appointed as curator ad litem for the complainants in terms of an order of the 
above Honourable Court. The order provides that the appointed curator ad litem is appointed to:  

1.2 Report back to the above Honourable Court whether it is necessary for him or any other duly qualified 
curator ad litem to be appointed to the complainants to do all things necessary on the complainants 
behalf in pursuing a claim for damages against the alleged offender, including settle or compromise 
such a claim, emanating from injuries sustained.  

1.3 Report back to this Honourable court whether it is necessary for a curator bonis to be appointed , 
after obtaining expert reports on the damages the complainants sustained as a result of delicts 
committed against them. 

1.4 Specifically obtain a clinical evaluation of the complainants to determine whether they require a 
curator ad litem in light of their socio-economic background, psychological makeup, the ability of the 
minors to understand litigation and give instructions to an attorney.  

1.5 The Costs of the Application and the Expert Reports are to be facilitated by the National Prosecuting 
Authority in the same manner as payments, expenses and obligations in relation to the upkeep of the 
property while under a preservation order. 
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when the said brothels were forfeited to the State. 455   Therefore, the author sought to 

ascertain if this institutional blockage was occurring partly on account of biases.  

 

While trying to ascertain if biases were partly responsible for differential treatment of 

victims within NPA policy the author identified three (3) incorrect presumptions put forth 

by the AFU as justification for their inaction and neglect of the sexual violence victims.  

The author was able to rebut these presumptions by way of legal arguments in a Cape 

Law Society complaint which allowed for direct and lengthy submissions to be made by 

the author and the AFU.  

 

The first unfounded presumption put forth by the AFU was that ‘proceeds of crime’, 

which are seized under a separate post-conviction ‘confiscation’ POCA scheme, have 

unique characteristics that allow for victim participation, as opposed to victims harmed 

by ‘instruments of crime,’ who are dealt with under the POCA ‘forfeiture’ regime that is 

not dependent on convictions .  In this regard, although there are differences in 

processes these procedural subtleties should not affect the substantive rights of victims 

of sexual violence as all complainant claims’ for compensation from assets seized by 

the state, within the POCA regime, derive from civil law - be it delict, contract or fraud - 

irrespective of the type of illicit criminal derivative.  

 

Furthermore, victims are provided with unique non-party status in both types of 

proceedings if they assert an interest in the instruments or proceeds sequestered. In 

this regard, victim standing is included in both POCA schemes as seized funds are 

handed over to the government if victims are not first located.456 Therefore, in both 

                                                 
455 See National Director of Public Prosecutions v Geyser (160/2007) [2008] ZASCA 15 (25 March 2008) 
for an example of a successful forfeiture of a brothel building. Also note the following quote from Gould’s 
2008 report (produced in conjunction with the Sex Worker Education and Advocacy Taskforce (SWEAT)): 
‘we only encountered five sex workers under the age of 18 during the course of our research, all who 
were selling sex on the street. None were being forced by an adult to do so, but they were rather forced 
by circumstances, including dysfunctional families and poverty.’ (Gould 2008). Although small in number it 
is clear that there are cases of child prostitution and children are forced to work in brothels as prostitutes. 
456 National Prosecuting Authority Quarterly Performance Overview Report of Public Prosecutions – 
Quarter 2 – 2011/12 at 29 where it is confirmed that the NPA benchmarks its performance regarding 
compensatory ‘orders in terms of POCA where a person has suffered damage to or loss of property or 
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schemes, the legislature wanted to ensure that victims could assert a priority claim, in 

relation to proceeds and instruments used in their victimizations. This issue was fully 

canvassed in subsection 1.1 when the theory behind the compensatory provisions of 

POCA was reviewed. 
 

It is important to note that other jurisdictions, for example the Ontario regime in Canada, 

also ensure that victims have priority access to state compensation on account of being 

victimized by instruments seized by the government.  Victims in Ontario are provided 

with direct access to funds in a special account (similar to Criminal Asset Recovery 

Account but constituted solely from instrumentalities) on the basis that they could lay 

claim to instruments employed in their abuse in the normal course of civil litigation. In 

this regard M Gallant confirms the following: 
 
 
‘The Ontario law does derogate from any civil actions that might arise from 
the unlawful activity that underlies the forfeiture. The public action 
complements, rather than trumps, existing private legal entitlements such 
as the right of an individual victim to seek a remedy from a criminal 
defendant. Structurally however, the public regime reduces the interest in 
private law enforcement since a victim can apply for compensation from the 
pooled forfeited funds. Why expend efforts in inviting the complexities of a 
civil trial when the private action can simply await the outcome of the public 
action and then apply for compensation from the fund? This complementary 
relationship between the public law forfeiture action and the private rights of 
the victim of crime reveals the principle practical justification for the public 
regime. The victims of crime rarely attempt to impose civil liability on 
criminal defendants. Victims do not have the power to bring forfeiture 
actions, though they can use civil proceedings to impose civil liability, 
conventionally tort-based liability, on criminal defendants. The usually 
remedy, an award for damages, takes a bite out of an individual’s criminal 
earnings. But such actions are rare. On the one hand, the scarcity reflects 
the financial exigencies of civil trials, together with the problem of 
establishing causality.’457 

 
 

By way of background, section 8(2) of Ontario Regulation 498/06 ‘Payments Out of 

Special Purpose Accounts’, prescribes that ‘a direct victim claimant is eligible for 

                                                                                                                                                             
injury as a result of an offence or related criminal activity (sec 30 of POCA) or the exclusion of property 
from a forfeiture order to pay a victim (sec 52 of POCA).’  
457 Gallant (2007: 69-70). 
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compensation from the special purpose account if… the adjudicator is satisfied… that, 

(a) the claimant suffered pecuniary or non-pecuniary losses as a result of the unlawful 

activity; (b) the amount of the losses can be quantified.’458 In addition, Howard Miller, 

Counsel of the Ontario Civil Remedies for Illicit Activities Office, Legal Services Division, 

Ministry of the Attorney General, Province of Ontario confirmed to the author via 

correspondence dated 6 February 2009, in reply to a statutory request for government 

information, the following, as it relates to the administrative and regulatory framework 

for the vetting of victim compensation requests in that jurisdiction: 
 
‘Under section 4(1) of Ontario Regulation [4]98/06, the Lieutenant Governor 
in Council can appoint one or more persons to act as adjudicator of the 
claims made by direct private or direct public victims for compensation. 
There is currently one adjudicator so appointed and she is cross appointed 
to the Ontario Assessment Review Board which allows for CRIA to utilize 
the services of an experienced adjudicator for the purposes of the Civil 
remedies Act. As well, the Attorney General may assign one or more 
employees of the Ministry to assist the adjudicator in carrying out his or her 
duties under this regulation. I have been assigned to carry out that function. 
The process to ‘invite’ victims of the specific unlawful activity starts within 
three months after the last deposit of money into a special purpose 
account. There is a statutory required notice to be posted in The Ontario 
Gazette advising victims that they have 90 days from the date of filing to 
submit claims for compensation… Notwithstanding that the publication of 
the notice in The Ontario Gazette is the only required method of notice to 
possible victims, the regulation also provides for a discretionary notice by 
any other way or ways that, in the opinion of the Director of Asset 
Management-Civil, will bring the right to make a claim for compensation to 
the attention of the direct private victims of the unlawful activity to which the 
forfeiture relates. I can indicate to you that as a matter of policy, we in all 
cases attempt to ensure that any know or potential victims that might be 
able to obtain compensation are notified directly or by other direct means 
other than the Ontario Gazette. Once the time period for filing claims has 
passed the adjudicator reviews the claim, seeks clarification or additional 
information of the claim and then provides their finding both as to whether 
or not the claim is acceptable and the amount of the claim that is approved. 
If the claim is not approved the claimant is also advised of this fact. That 
decision is final and not subject to appeal or set aside on judicial review 
unless the decision is patently unreasonable. To date, no decisions of the 
adjudicator have been altered or set aside, nor any proceedings to do so 
ever been commenced.’459 

                                                 
458 Ontario Regulation 498/06 ‘Payments Out of Special Purpose Accounts’ section 8(2). 
459 Correspondence from Howard Miller, Counsel from the Ontario Civil Remedies for Illicit Activities 
Office, Legal Services Division, Ministry of the Attorney General, Province of Ontario (6 February 2009), 
on file with author. 
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The second unfounded presumption put forth by the AFU, with regard to their refusal to 

safeguard the pecuniary interests of victims of sexual violence in forfeiture proceedings, 

concerns the issue of quantifying the losses of sexual assault victims. More specifically, 

the AFU claims that sexual violence victims’ damages are difficult to ascertain and 

therefore the rights of victims of sexual crimes cannot be directly addressed in forfeiture 

proceedings, thus sidestepping the fact that victims of sexual violence regularly issue 

civil pleadings, with quantifiable claims, albeit with the aid of expert reports.  Also, as 

discussed in Chapter Eight, victim surveys illustrate that victims of sexual violence often 

have quantifiable losses in addition to pain and suffering damages. With this in mind, 

the calculation of many types of special damages incurred by victims of sexual violence, 

including lost school fees, emergency housing costs and termination of pregnancy 

expenses to name a few, are easily calculated, without the need for expert reports or 

actuarial verification. The author suggests that these types of expenses could easily be 

assessed and facilitated within forfeiture proceedings. 

 

Finally, the third presumption that the AFU put forth was an illogical suggestion that 

commercial crime victims should be entitled to prosecutorial assistance in informal 

settlement processes, in relation to proceeds of crime, without requiring ancillary civil 

pleadings and/or civil judgments, yet these informal settlement processes were not 

applicable to victims of sexual violence, in relation to instrumentalities used in their 

victimization. In this regard, the unreported POCA order in The State and Hoosain 

Mohamed, Case 35259/03 Cape High Court, which involved the embezzlement of Road 

Accident Fund moneys, indicates that the AFU indeed has flexibility with regards to 

settlements and draft court orders put before judges for endorsement.  More 

specifically, in the Mohamed case, in the ‘Order in Terms of Section 18 of the POCA of 

1998’, the AFU obtained the following Court endorsement relief, after a criminal plea 

agreement was reached:  
 

‘victims who are party to the High Court action… [will be] a first charge… the 
balance of the victims… will be paid by the curator bonis upon adequate proof to 
him by these victims of the amounts owing to them… in the event of an excess 
in funds in the curator bonis’ account after diligent effort to trace the victims, 
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such excess shall be paid into the Criminal Asset Recovery Account established 
in terms of section 63 of the [POCA] Act.’ 

460 
 

 

It is clear that the above court order did not require future un-identified victims to issue 

civil pleadings to obtain prosecutorial or curator bonis assistance but rather that these 

possible beneficiaries simply would need to assert a claim for compensation from the 

proceeds of crime once identified.  Furthermore, to obtain greater insight into the 

Mohamed case POCA order, it is helpful to review a letter from Michael Murphy, the 

lawyer who represented the ‘overwhelming majority of the victims’ in that case, dated 28 

October 2003, addressed to the NPA.  This letter, as found in the public court file, was 

prepared at the request of the NPA’s Directorate of Special Operations so the AFU unit 

could have victim input regarding the proposed plea arrangement, and the ancillary 

POCA order, prior to presenting it to ‘the learned Judge who will consider the matter… 

[before it is] made an Order of Court.’ 

 

The following is noteworthy: 
 

‘While, in theory, the civil proceedings could have continued despite the 
criminal [prosecution], for practical reasons not least that we have never 
enjoyed ongoing financial support necessary to attend to all of this and the 
vast majority of the work has been done without charging, it was agreed… 
that we would continue to join victims but not take any further steps in the 
proceedings while we awaited the outcome of the criminal proceedings. It 
was always contemplated and agreed that the victims would be paid as part 
of any plea arrangements in the criminal proceedings if this came to pass.’ 
 
…..From the outset the attitude of the victims to the criminal proceedings 
has been that the State’s main objective [in the POCA process] should be 
to assist them to gain access to moneys… while I understand that there are 
other concerns that you have to take into account I share my clients views 
for a range of reasons… [namely, that the offenders] have [already] been 
ostracized… [and already] severely punished [by being subjected to a 
criminal prosecution]. 
 
…..The civil action has of course not been settled and if monies are not 
recovered there remains the possibility of recovery via that route although 
at this late stage and in light of the agreement I have referred to [above] 

                                                 
460 Unreported case of State and Hoosain Mohamed, Case 35259/03 Cape High Court. 
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and the plea agreement itself and the duties it imposes this would appear to 
be unnecessary.’ 

461 
 

The above correspondence provides a unique observation into the informal and 

discretionary POCA negotiation process and clearly demonstrates that victims can 

easily be assisted by the AFU, via settlement processes, regardless of the attainment of 

a civil judgment, and even without the issuing of pleadings.  
 

This thesis therefore suggests that victims of sexual abuse also deserve the same 

assistance from the AFU as that which was previously provided to the victims in the 

Mohamed commercial fraud matter, and to do otherwise on account of biases results in 

discriminatory outcomes.  In this regard this thesis suggests that the victims in this case 

study were not assisted party due to gender biases (as defined in subsection 1.2) for 

the below reasons. 

 

First, the NPA had a long-standing policy of refusing to assist victims of sexual violence, 

who are mostly women and children, in POCA proceedings while they conversely 

provided regular informal and formal assistance to commercial crime victims. 462  Also 

note that the NPA proviso that the victims in this case study must first obtain an ancillary 

civil judgment, before prosecutorial assistance can be arranged, must be seriously 

questioned in light of the assistance that was provided to the victims in the State and 

Hoosain Mohamed fraud case, as previously referred to in this case study.   

 

Second, the NPA eventually confirmed that they could assist the sexual violence 

complainants in the case study thus confirming they had the discretionary authority to 

                                                 
461 Attorney Michael Murphy’s letter to NPA’s Directorate of Special Operations (28 October 2003) on file 
with author.  
462 For example forfeiture provisions are often used to seize brothels wherein minor prostitutes are 
located. In this regard, see National Director of Public Prosecutions v Geyser (160/2007) [2008] ZASCA 
15 (25 March 2008). Also note Gould (2008: 23) reporting that researchers ‘encountered five sex workers 
under the age of 18 during the course of our research’ and ‘none were being forced by an adult to do so, 
but they were rather forced by circumstances, including dysfunctional families and poverty.’  

Furthermore with regards to the formal and informal assistance provided to commercial crime victims in 
POCA proceedings note the unreported Cape High Court decision of State v Hoosain Mohamed Case 
Number 35259/03, as found in this case study. 
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intervene at first instance but refused to exercise their discretion.  This thesis suggests 

that one of the reasons their discretion was not employed at first instance was on 

account of biases. More specifically the NPA suggested that victims of sexual violence 

did not have quantifiable losses and the injuries of the children in question did not 

require extensive professional interventions (perhaps because many of the children 

were paid nominal amounts of money and consent was therefore implied). More 

specifically, the Founding Affidavit of the Deputy Director of Public Prosecutions 463 

(which was commissioned for the final settlement for the forfeiture of a car wherein 

sexual violence occurred) confirmed that “police officers investigating the criminal 

matter have traced 8 girls who alleged they were paid money to have carnal intercourse 

and/or perform immoral or indecent act with Braun, whilst they were under age 

16….[and] the children involved are all from poverty stricken families and live in small, 

overcrowded dwellings… [and some] are pupils.” 464 Despite the vulnerabilities of the 

victims and the quantifiable losses they might have sustained as result of school 

interruptions, and counseling and health care, the NPA confirmed that, although in the 

past they had “made arrangements with victims who have suffered financial loss as a 

result of criminal activity to achieve some compensation for victims, however these 

cases are limited to situations where the loss is reasonably quantifiable…[and] it is 

unfortunately the view of the NPA that we are not in a position to pursue compensation 

for [the] victims.” 465 

 

Taking note of the above two facts, it is reasonable to assert that gender bias was partly 

responsible for the absence of pro-active prosecutorial assistance especially so when 

the NPA POCA compensation targets are of particular importance to the Government. 
466  Furthermore it can be said that when biases contribute to a prejudicial outcome, 

                                                 
463 Founding Affidavit of the Deputy Director of Public Prosecutions Jacobus Abraham Niehaus, in NDPP 
and Werner Braun (In re: A silver BMW) (30 April 2010) High Court of South Africa (Western Cape High 
Court, Cape Town) Case Number 9313/10. 
464 Ibid paragraphs 35 and 36. 
 
465 National Prosecuting Authority, Asset Forfeiture Unit, correspondence to Bryant Greenbaum (16 
August 2006) on file with author. See letter in Appendix 3. 
 
466 National Prosecuting Authority Quarterly Performance Overview Report of Public Prosecutions – 
Quarter 2 – 2011/12 at 29 where it is confirmed that the NPA benchmarks its performance regarding 
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even though other contributory influences may exist, that a discriminatory outcomes 

occurs. 

 

With this in mind, in subsection 1.2 gender bias was defined as a process in which 

irrational stereotypes and unfounded prejudicial assumptions are used by state officials 

and state institutions to justify either preferential treatment for certain classes of victims 

(for example commercial crime victims as compared to sexual violence victims), or 

alternatively, to justify the lack of prosecutorial and court services available to female 

victims. Furthermore gender discrimination was defined as the unnecessary aggravation 

of female vulnerabilities, by state role-players when they improperly address gender 

differentiations.  Applying these definitions to the case study at hand it can be stated 

that the NPA discriminated against the victims of sexual violence as they did not receive 

the same compensatory assistance as commercial crime victims, partially on account of 

misconceptions, and this aggravated their vulnerabilities because if compensation was 

awarded they could better attend to their post assault recoveries and concerns. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                                                                                                                             
compensatory ‘orders in terms of POCA where a person has suffered damage to or loss of property or 
injury as a result of an offence or related criminal activity (sec 30 of POCA) or the exclusion of property 
from a forfeiture order to pay a victim (sec 52 of POCA).’  
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7.2.7 Court Case Study Seven (car registration as compensation) 
 

 
This case is helpful as it demonstrate the adaptability and flexibility of CPA compensation 

orders in criminal proceedings when violent crime is involved. This furthers the argument in 

relation to bias because it clearly shows that compensatory provisions are available and 

could be adaptable in sexual violence cases but as noted in interview, case study and 

survey data in Part Five they are infrequently used. 

 

In this case the offender was convicted of robbery and assault and compensation was 

provided by way of a partly suspended sentence, in combination with imprisonment. 

More specifically, a company was robbed of R19 700.00 when its factory manager was 

held up at gunpoint. The prosecutor in this case arranged the transfer of a car 

registration document to the viictim for compensatory purposes, in lieu of a cash 

payment, after police ensured the car registration was in order. This precedent could 

also be applied to sexual violence cases, to effect compensation where an offender is 

unemployed but has a real property, to assist with complainant compensation. 

 

With regard to minimum sentences, details in the plea and sentence agreement 

between the prosecutor and the offender, in addition to comments from the prosecutor 

interview, confirmed the following: 

 
[105A Agreement] `The substantial and compelling circumstances in terms 
of section 51(3)(a) of the Criminal Law Amendment Act, No105 of 1997, 
which justify a sentence less than the prescribed minimum sentence are as 
follows: (a) Even though the complainant was pushed by the accused, he 
sustained no physical injuries; (b) The accused is HIV positive; (c) The 
accused has shown genuine remorse and is eager to compensate the 
complainant (d) The accused himself did not wield the firearm; (e) The 
accused was not aware that his co-perpetrator has a firearm.467 
 
[Prosecutor] ‘Fifteen years imprisonment, of which three years imprisonment 
was suspended for five years and that means he got seven years and he got 
compensation which is little compared to the minimum sentence which 
requires 15 years.’ 

468 
                                                 
467 105A Agreement in an unreported case (2005) on file with author. 
468 Prosecutor Interview in Cape Town’s Sexual Offences Court (2006) transcription on file with author. 
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Also, the prosecutor confirmed that the following ad hoc quantification processes and 

informal procedures were employed to satisfy the criminal sentencing compensation 

order, in an informal interview: 
 

‘We discussed the plea bargaining with the witnesses, which is a 
requirement, we have to do that, and they were very happy with that [and] I 
phoned the owner of the company and they were interested in getting their 
money back…I mean the witnesses who had to come here and testify. They 
came here several times and they got tired of coming to court. All that they 
wanted was the matter behind them and as long as the accused got his jail 
time and they got some money back they were happy… The [defense] 
attorney came to me and he said: ‘look, you have a strong case against my 
client but to be honest with you he is dying [as he has HIV]’… so I went 
back to the complainant and I told him, look, what can we do… can I 
request that he pay you back money?... they said yes that is fine and that is 
how we negotiated for seven years…. It was my idea about the money [as] I 
felt that seven years was little and I wanted something more out of it [so] 
that is why I suggested giving money and yes the attorney agreed to it and 
then that is where he mentioned the car and we decided we were going to 
do it that way… I had contacted the police to do a license check and 
everything based on that for me.  We didn’t do the agreement the same 
day.  We postponed it so that everything can be sorted out and we know 
that it was a valid car that belongs to him.  So the police have done that for 
me.  They checked and they got the registration from me and everything to 
make sure that it’s legal.’ 

469 
  

  

                                                 
469 Prosecutor interview in Cape Town’s Commercial Crime Court (2006) transcription on file with author. 
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7.2.8 Court Case Study Eight (house bond as compensation) 

 
This case is helpful as it demonstrate the adaptability and flexibility of CPA 

compensation orders in criminal proceedings when violent crime is involved. This 

furthers the argument in relation to bias because it clearly shows that compensatory 

provisions are available and could be adaptable in sexual violence cases but as noted 

in interview, case study and survey data in Part Five they are infrequently used. 

 

In this case compensation of R60 000.00 was provided by way of a completely 

suspended sentence for this attempted murder matter involving serious complainant 

gunshot injuries.  This matter demonstrates the flexibility of CPA compensation 

provisions in violent crime matters. 
 

The High Court, on appeal, rejected the original mandatory minimum jail sentence 

imposed by the trial magistrate and remitted the matter back to trial so that the 

magistrate could award victim compensation, alongside a completely suspended 

sentence. Furthermore to ensure compensation was provided to the victim the following 

court sanctioned processes or conditions occurred: 
 

 First, the court was aware that the offender required money from family members 

to effect the compensation order. In this regard in a Cape Argus newspaper 

article it was noted that ‘[the offender] said his elderly mother had lent him most 

of the R68 000 [to offer the victim] and because he could not afford to repay her 

as much as she should each month she was also battling’; 470  
 

 Second, quantification was done on an ad hoc basis. In this regard, in the court 

transcripts, the social worker who compiled the VIR confirmed that: ‘it was felt 

that the amount of R50 000 was mentioned, and basically the feeling is that that 

would, at this stage, just cover what remains of the outstanding bond as they had 

to borrow money to pay their rates, that’s in arrears, and they have to pay back 

                                                 
470 Cape Argus Newspaper/Helen Bamford ‘Struggle to pay back victim’ (27 July 2008) at 12.  
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the loans that they’ve incurred because of that.’ 471  Also, during the defense 

cross examination of this social worker the following was noted: ‘you haven’t 

drawn up an actuarial report, a person specifically assigned to work out all the 

pro’s and con’s and then come up with an amount [but your opinion will 

suffice]’;472 

 

 Third, interventions by the prosecutors and magistrate helped facilitate the 

compensation order. In this regard, the magistrate directed the defense and 

prosecution to: ‘get together and work out an amount… and consult with the 

complainant to get the full story about the rates and the bond’; 473 

 
 Fourth, regarding the substantial and compelling circumstances that accounted 

for the departure from the minimum sentences requirements, it was noted by the 

defense lawyer, at the sentencing proceedings that ‘I am going to look at the 

totality, he is relatively young, first offender, this was not planned and pre-

meditated, it happened on the spur of the moment under circumstances where 

the accused was intoxicated…. And he has R80 000, so he can, if the Court 

allows him or affords him the opportunity he will pay off the bond of the victims.’  

 

With the above contingencies in mind, this case clearly shows the adaptability and 

flexibility of compensation orders in criminal proceedings irrespective if the crime is 

subject to minimum sentencing reviews and if the offender must obtain funds from other 

family members.  
 

  

                                                 
471 Court Transcripts in unreported case 34/11/04 in the Regional Court of Cape Town (2008) on file with 
author. 
472 Ibid. 
473 Ibid. 
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7.2.9 Court Case Studies Conclusions 

 

The Case Studies in this thesis sought to demonstrate two phenomena.  

 

First, the wide applicability of CPA and POCA compensatory laws in violent crime matters 

in general and sexual violence matters in particular and the flexibility  of these provisions 

in relation to minimum sentences, quantum, contribution sources and payment 

schedules/methods (as found in Case Studies One, Two, Six, Seven and Eight).   

 

Secondly, patterns of biased decision making were also discerned in relation to the 

following  types of cases: a criminal court case wherein customary compensation 

arrangements in a sexual violence matter were improperly handled (see Case Study 

Three), a criminal court case wherein  the maintenance of a child conceived during rape 

was improperly canvassed (see Case Study Four), a criminal court case wherein 

irrelevant adverse inferences were noted by the magistrate when a victim of sexual 

violence sought compensation from an employer in ancillary civil proceedings (see Case 

Study Five) and finally  in a civil forfeiture matter wherein the NPA did not ensure that the 

interests of victims of sexual violence were safeguarded (see Case Study Six). 

 

With regards to the first phenomena the below conclusions can be put forth.  

 

 The court case studies confirmed that unilateral compensation offers by offenders 

can constitute a substantial and compelling reason in which to depart from the 

minimum sentencing regime, so long as the complainant agrees to accept 

compensation and the offender is unlikely to commit further crime.  In this regard, 

magistrates in Case Studies Two, Seven and Eight suggested that the offender’s 

offer of compensation and the victims acceptance of this offer, constituted a 

paramount reason to deviate from minimum sentences.  Moreover, it is important 

to note that the quasi-criminal forfeiture provisions noted in Case Study Six are not 

tied to criminal convictions so the minimum sentencing regime does not apply. 
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 The court case studies confirmed that prosecutors and magistrates can 

informally assist victims with their quantifiable and non-quantifiable losses and 

that CPA compensatory provisions are flexible and can easily be adapted for use 

in violent crime matters.  In this regard, the following is noteworthy.  In Case 

Study Three and Four prosecutors and magistrates facilitated compensation 

informally, without incorporating the compensation agreements into CPA 

sentences. More specifically in Case Study Three, which took place throughout 

2005, R30 000 compensation was paid to a victim of sexual violence after 

customary negotiations took place between the prosecutor and the relatives of 

the complainant and the offender. Also, in Case Study Four, compensation was 

provided to a victim for the maintenance of an infant born after a rape.  

Furthermore there were examples where prosecutors and magistrates assisted 

victims to ensure compensation was provided while incorporating the 

compensatory agreements into CPA sentences. In this regard the following is 

noteworthy. In Case Study Eight, which took place throughout 2007, CPA 

compensation was arbitrarily set at the value of the complainant’s bond on his 

residence, namely R60 000, and not actuarial evidence, after sustaining gunshot 

wounds in a violent crime matter which resulted in lost employment and 

difficulties making the said bond payments. Finally in Case Studies Two and 

Seven, respectively, CPA compensation were arranged by way of prosecutorial 

and judicial assistance in relation to future counseling expenses for a sexually 

abused child and in relation to the exchanging of car registrations papers in lieu 

of cash (which is in effect was a transfer of a title deed for real property).  

 

Moving on to the second phenomena reviewed in the case studies, it is suggested that 

there were patterns of biased decision making in relation to the following types of cases:  

 

 A criminal court case wherein customary compensation arrangements were 

improperly handled as the customary agreement was not incorporated into a 

CPA sentence so as to encourage compliance and to ensure payments were not 

subsumed by male figure heads. In this regard, in Case Study Three irrational 
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stereotypes and unfounded prejudicial assumptions were used by state officials 

to justify the lack of prosecutorial services available to this female sexual 

violence victim. Furthermore gender discrimination was evident as this 

unnecessarily aggravated the victims’ vulnerabilities as gendered differentiations 

were not properly addressed (namely the disadvantages faced by this vulnerable 

female victim when she was forced to engage in patriarchal customary 

negotiations without proper prosecutorial oversight);  

 

 A criminal court case wherein an agreement on compensation for a child 

conceived during rape was improperly handled. In this regard, the contributory 

agreement between the convicted offender and the victim was not incorporated 

into a CPA sentence so as to encourage compliance and to ensure payments 

would not be subsumed by male figure heads. In this regard, in Case Study Four 

irrational stereotypes and unfounded prejudicial assumptions were used by state 

officials to justify the lack of prosecutorial services available to this female sexual 

violence victim. Furthermore gender discrimination was evident as this 

unnecessarily aggravated the victims’ vulnerabilities as gendered differentiations 

were not properly addressed (namely the disadvantages faced by this vulnerable 

female victim when she was forced into an informal contributory agreement, in 

relation to to pregnancy and childcare costs, for a child conceived during a rape, 

without proper prosecutorial oversight); 

 

 A criminal court case wherein an adverse inference were noted by the magistrate 

when a sexual violence victim sought civil compensation from an employer while 

also simultaneously engaging in a criminal process. In this regard, in Case Study 

Five irrational stereotypes and unfounded prejudicial assumptions were used by 

state officials to partly justify an acquittal of an accused. Furthermore gender 

discrimination was evident as this unnecessarily aggravated the victims’ 

vulnerabilities as gendered differentiations were not properly addressed by the 

magistrate (namely the disadvantages faced by this vulnerable female victim 
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when she was forced to seek out civil remedies to attend to her urgent post 

assault economic losses while also wanting to pursue a criminal complaint); 

 

 A civil forfeiture matter wherein the NPA did not ensure that the interests of 

victims of sexual violence were safeguarded. In this regard, in Case Study Six 

irrational stereotypes and unfounded prejudicial assumptions were used by state 

officials and state institutions to justify preferential treatment for certain classes of 

victims (namely commercial crime victims as compared to sexual violence 

victims) and to justify the lack of prosecutorial and court services available to the 

victims. Furthermore gender discrimination was evident as state officials 

unnecessary aggravated the vulnerabilities of female victims by improperly 

addressing their gender differentiations.  More specifically the NPA discriminated 

against the victims as they did not receive the same compensatory assistance as 

commercial crime victims, partially on account of misconceptions, and this 

aggravated their vulnerabilities because if compensation was awarded these 

victims could have meaningfully attended to their post assault recoveries and 

concerns. 

 

Finally, as alluded to above, the case studies demonstrated that male violent crime 

victims were often provided with preferential prosecutorial and judicial assistance in 

comparison to female sexual violence victims. More specifically, violent crime victims in 

Case Studies Seven and Eight were provided with preferential treatment because their 

compensation orders were incorporated into CPA sentences thus providing a powerful 

incentive for compliance as defaults can result in penal sanctions. Conversely in the 

some of the court case studies that involved victims of sexual violence disparities were 

evident regarding the need to back up compensatory agreements by way of CPA 

sentences. For example, in Case Study Three a victim did not have her customary 

agreement included in CPA provisions even though the prosecutor and magistrate used 

the agreement as a reason to reduce the offender’s sentence, and in Case Study Four a 

victim did not have her pregnancy/maintenance costs incorporated into CPA provisions 

as the prosecutors and magistrate arranged for a less demanding civil undertaking 
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instead even though, once again, the prosecutor and magistrate used the agreement as 

a reason to reduce the offender’s sentence. 
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7.3 Interview and Case Studies conclusions 

 
Conclusions in this subsection are brief as the findings in the final subsections in the 

interview and case studies subsections (namely subsection 7.1.3 and subsection 7.2.9) 

review the final outcomes of these two original research sources.  The brief conclusions 

are as follows: 

 

 In subsection 7.1.3 it was concluded, by way of twenty-seven (27) interviews 

with criminal justice role-players, that victim compensation is rare in sexual 

violence cases and there are some misconceptions and biases evident in role-

players’ rationales in excluding victim compensation reviews in matters involving 

sexual violence.  In addition, it was found that commercial crime victims were 

regularly assisted with their compensation concerns as opposed to victims of 

sexual violence, as the compensatory needs of these victims were ignored. 
 

 In subsection 7.2.9, upon review of eight (8) Court Case Studies, it was 

concluded that minimum sentencing legislation is not necessarily a bar to victim 

compensation and that the courts can provide compensation to victims of sexual 

violence within the existing legislative and administrative regime. In addition, it 

was found that violent crime victims were properly assisted with their 

compensation concerns, as opposed to victims of sexual violence, as 

compensatory agreements between offenders and victims were often not 

incorporated into CPA sentences, and POCA orders, when sexual violence was 

involved. Biases were also cited as being partly responsible for this omission. 
 

The above two research sources – interviews and case studies – therefore suggested 

that the compensation provisions in the CPA and POCA, and the SRDG and CWS 

benefits, were not being fully utilized when sexual violence was involved and 

institutional gender biases were partly influencing the scarce use of these important 

provisions.  Furthermore, these sources confirm that bias was also partly preventing 

proper prosecutorial and judicial oversight of customary compensation arrangements 

that took place alongside criminal prosecutions. 
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-CHAPTER EIGHT– 
 

A VICTIM SURVEY 
 
 

8 Introduction 
 

 
Gender violence research in South Africa suggests the importance of ascertaining 

women's subjective voices and viewpoints.  For example, S Rasool et al, confirm the 

following priorities with regards to gender violence research and advocacy: firstly, 

research on ‘violence against women is about the experience of the survivor - 

something which quantitative surveys are unable to capture’; 474 secondly, ‘the 

experiences of women are more likely to be captured during interviews in which the 

power dynamics between the interview and the interviewee are minimized’; 475 and 

thirdly, it is important to highlight ‘the subjective experience of the survivor and locate 

the survivor at the center of the research process rather than as a mere subject.’ 476  
 

With the above priorities in mind, the author undertook to complement his examination 

of the compensation processes within the Western Cape criminal justice system, with 

the voices and viewpoints of female South African survivors of sexual violence by way 

of structured qualitative surveys/interviews.   
 

In addition, the author compared these gendered voices and viewpoints with other 

literature and reports regarding the financial costs of sexual assault victimization.  More 

specifically, the author compared the victim preferences ascertained in the survey with 

the costing assumptions/models put forth in the South African Law Reform Commission 

Discussion Paper, Sentencing (A Compensation Scheme for Victims of Crime in South 

Africa) (hereinafter referred to as the SALRC Discussion Paper)477  and with other 

academic literature.  By way of background the SALRC Discussion Paper is of particular 

                                                 
474 Rasool et al (2002: 8). 
475 Rasool et al (2002: 9). 
476 Rasool et al (2002: 9). 
477 South African Law Reform Commission (2001).  
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relevance as it is the only public report that comprehensively reviews special damages 

of South African sexual violence victims.   

 
This Chapter, in the forthcoming subsections, will review four (4) main survey themes, in 

relation to victims of sexual violence and their compensatory concerns, namely:  
 

 The overall categories of post-assault economic losses incurred by sexual 

violence victims and the absence of state and offender compensation; 
 

 Gender, race, class and cultural barriers/concerns and sexual violence victims’ 

post-assault economic losses; 
 

 Sexual violence victims’’ post-assault economic losses in relation to their 

interactions with the criminal justice system; 
 

 Complainant views on offender, and alleged offender, compensation. 
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8.1 Survey objectives and propositions 
 
 

Direct information and viewpoints from female survivors of sexual violence was 

necessary in order to obtain clarity and elaboration on the following issues: 

 
 To ascertain if sexual violence victims incur quantifiable ‘economic losses’ 478 after 

sexual violence; 

 

 To ascertain the general categories of economic loss sustained by sexual 

violence victims, including transportation, medical, telephone, property 

damages/loss, housing, security, employment, education, counseling and 

childcare costs. Note that pain and suffering or punitive damages were not 

reviewed in the author’s qualitative survey of sexual violence survivors;  

 
 To ascertain if unplanned economic losses obstructed sexual violence victims’ 

recoveries or their access to court, while considering how gender intersects with 

practical issues 479, class issues 480, race issues 481, and cultural and community 

issues 482; 

                                                 
478 Economic losses refers to past Rand expenditures, continuing Rand expenditures, future/expected 
Rand expenditures, bartered economic losses, losses relating to the depletion of  limited employment and 
insurance benefits, or 'goodwill' economic losses.  In this regard, 'goodwill' is usually limited as the 
participants may only be able to obtain informal assistance from neighbors, family, employers and the 
community up to a certain limit after which their requests for assistance will be considered excessive, 
repetitive or overly burdensome by these entities. Examples of goodwill economic losses include: 
services such as childcare and security assistance; monetary/debt relief; extended sick leaves or 
absences from work; provision of goods and food; and other limited assistance that translates into real 
economic value to these participants. 
 479 Practical issues were made apparent when survivors identified familial, monetary, geographic, 
transportation, disability and mobility barriers in relation to their victimization and/or engagement with the 
criminal justice system. 
480 Class, as employed in the social sciences to denote economic social stratification in a given society, 
was determined by way of the survivor's comments relating to her employment status/occupation, 
financial standing and/or housing conditions. In this regard, Seekings and Nattrass (2005: 237-8) confirm 
that class structures ‘can be seen in simple gradational terms, according to income (or anther material 
aspect of life)’ or ‘mapped according to the categories in which people put themselves [or define 
themselves]’ or ‘in terms of productive assets (for example, land, human capital, or education) or 
entitlements’ or ‘as a relational concept derived from the great German scholars, Karl Marx and Max 
Weber’ that delineated the bourgeoisie owners of production from the proletariat workers. 
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 To ascertain the general pecuniary ability of offenders to compensate victims and 

victims preferences regarding offender compensation. 
 

The survey research was premised on two propositions: 
 
 

 If the sexual assault survivors who completed the survey could identify, and 

thereafter suggest an inclination for payment of economic losses, this would 

demonstrate that, in some cases, sexual assault survivors should be actively 

assisted with their requests for offender criminal compensation orders in 

sentencing hearings and forfeiture applications, or alternatively, be provided with 

access to government compensation, via the SRDG or CWS, if an offender is 

impecunious.  
 

 If the gender, race, class and cultural characteristics of the survey participants, 

affected their access to compensation this would demonstrate that measures 

needed to be implemented within the criminal justice system to address these 

discriminatory blockages (while noting the definition of discrimination in 

subsection 1.2). 

 

In concluding this introductory subsection it is also important to note that methodological 

considerations, in relation to survey administration, are found in subsection 1.4, and that 

detailed survey findings can be found in Appendix 3.   

                                                                                                                                                             
481 Race was identified by way of the language in which the survey was completed, with isiXhosa almost 
exclusively spoken as a first language by Black South Africans in the Western Cape while Afrikaans and 
English is employed as a first language predominately by Coloured and White people in the Western 
Cape. 
482 Culture and Community issues were made apparent when survivors identified non-state justice 
forums, non-state cultural and community expectations and non-state forms of assistance to survivors.  
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8.2 Methodology: procedures, processes and limitations 

 

It is first important to note that ethical issues in relation to survey design and 

administration are reviewed in subsection 1.4 ,in the methodology section at the start of 

this thesis.  

 

With regards to practical issues, following approval from the University of Cape Town, 

Faculty of Law Ethics Committee 483, the author formulated and drafted a structured 

qualitative survey with informed consent information contained therein (a copy of the 

survey, is contained in Appendix 3). The survey’s questionnaire was then modified, after 

testing by Rape Crisis counselors 484, to ensure that victim trauma or discomfort would 

be kept to a minimum.  Thereafter, a final survey template was completed in English, 

isiXhosa and Afrikaans.  
 

The survey was then administered under the author’s direct supervision from April 2005 

until February 2008 to forty-seven (47) female sexual assault survivors, or legal 

guardians of same (hereinafter referred to as the 'participants'), by trained Rape Crisis 

counselors, and on two (2) other occasions by a trained social worker and by a 

psychologist (hereinafter referred to as the 'counselors').  
 

The counselors identified the participants at scheduled counseling or social work 

sessions required for therapeutic or court preparation purposes 485, or alternatively 

participants were identified by counselors at a post-rape medical/ legal clinic, called the 

Thuthuzela Care Centre (TCC) in Manenberg, Cape Town 486, when participants 

                                                 
483 The Ethics Committee's approvals were in accordance with the University of Cape Town's Code for 
Research Involving Human Subjects, found in the University of Cape Town's Research Handbook (March 
2005) at 25-26. Approval of my methodologies was provided by way of an email dated 10 August 2005 
from Wilfried Schärf. 
484 Rape Crisis - Cape Town has been providing assistance to rape survivors in Cape Town for over 30 
years. They undertake counseling, lobbying and advocacy work. 
485 Court purposes include assisting participants with a victim impact statement for the sentencing of an 
offender and helping prepare victims/witnesses for court. 
486 Thuthuzela Care Center is located in the GF Jooste Hospital in Manenberg, Cape Town and it was the 
first one-stop post-rape medical legal clinic organized in South Africa. The Thuthuzela Care Center 
assists sexual assault complainants with medical concerns, forensics and counseling matters.  
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attended the TCC for medical assistance after the initial sexual assault.  Additionally, 

some participants approached counselors to participate in the survey after viewing signs 

advertising the survey in the waiting rooms of Rape Crisis offices.  

With regard to survey completion, this took place after the above noted testing and 

identification period, when the participants attended for counseling/social work follow-up 

sessions, months or years after the assault, or alternatively, in the vast majority of 

cases, at a six-month, post-assault, research interview session at the TCC. 
 

The majority of surveys were conducted in isiXhosa with counselors first reading and 

explaining survey questions in isiXhosa to the participants and thereafter writing down 

the participant's answers and comments in isiXhosa or in English. The survey was also 

completed in English and Afrikaans in the same manner with fewer English and 

Afrikaans first-language speakers availing themselves to the study. 
 

To undertake the administration of the survey three research partnerships were formed. 

Firstly, a research contract was signed by the author with Rape Crisis and thereafter 

Rape Crisis assisted with the following tasks: it reviewed the initial draft survey with 

regards to content, language and format (including informed consent procedures); it 

reviewed the Afrikaans and isiXhosa language versions of the survey; and it provided 

access to counselors for survey training and administration.  The Rape Crisis survey 

administration was integrated within a therapeutic counseling framework. With this in 

mind, surveys were completed to assist survivors with confronting their trauma so that 

pragmatic recovery strategies could thereafter follow, and secondarily for research and 

advocacy purposes. 
 

Secondly, after modifying and perfecting the English, isiXhosa and Afrikaans 

translations, and the administrative protocols, an agreement was thereafter reached 

between the author and Anastasia Maw, Lecturer at the University of Cape Town's 

Department of Psychology, to administer the survey on participants in her doctoral 

research group at the TCC.  Again, Rape Crisis trained counselors were employed 

and/or supervised by Maw when the survey was administered. In addition, Maw was 

reviewing post-traumatic stress occurrences in rape survivors that presented 
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themselves to the TCC.  The survey was therefore incorporated into Maw’s research 

schedule and survey training, while the monitoring and instruction was provided by the 

author.  Maw's programme was administered for research purposes only, as opposed to 

the therapeutic counseling imperatives employed by Rape Crisis, although counseling 

referral information was incorporated into the process. With this in mind, each of Maw's 

participants received transportation costs and food vouchers for their participation in the 

interview process. 
 

Thirdly, a social worker and a private psychologist whom the author met in the course of 

conducting this research also assisted with survey administration with their clients in 

clinical settings. However, after completing one survey each, both of these entities 

decided that they could no longer assist with the survey research because of 

organizational and capacity constraints. 
 

The survey research had the following limitations: 
 

 The survey employed qualitative measures only and guided discussions took 

place on all questions posed in the structured questionnaire. In this regard, the 

survey was not intended to establish incidence/prevalence rates of sexual 

violence or to quantify the average monetary losses of rape survivors in South 

Africa, pursuant to established accounting standards. Rather Rand 

approximations and economic loss information is provided to illuminate general 

patterns of losses while taking into consideration gender, race and class 

concerns; 
 

 The research participants were not stratified across South Africa, the Western 

Cape or Cape Town and in addition all participants reported their abuse to either 

Rape Crisis counselors or to the government, via the coordinated TCC or the 

police. Therefore the survey does not contain the views and insights of a wide 

cross-section of women across the country, province or city nor does it 

incorporate voices of women who solely employed customary, community or 
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familial post-assault interventions and who did not report their assault to 

government authorities; 
 

 Non-probability sampling methods were employed as the counselors identified 

research participants from their current client lists, responses to posters, or from 

persons who attended the TCC. Participants were therefore randomly selected 

from a limited pool; 
 

 A small sample was undertaken for this survey, as only 47 participants were 

involved; 
 

 Victims of sexual violence experience shame and guilt. Therefore the amount 

and specification of information obtained sexual violence victims may be limited. 

L Davis, M Du Plessis and H Klopper confirm the following: ‘victims are often 

reluctant to disclose information, especially in the case of sexual offences’ and 

‘apart from memory problems, factors such as shame, the stigma of being 

victimized, embarrassment and unwillingness to confide in a stranger make the 

reporting of victimization events  

difficult’ 487;   
 

 The participants' information was not verified with police records or with court 

records so it is unclear if and why (alleged) offenders were convicted of offences; 
 

 The participants' information was not verified with receipts or economic loss 

documentation. 
 

The foregoing limitations were mitigated using research techniques suggested by L 

Davis et al. in their article 'The Value of Qualitative Methodology in Criminological 

Research' 488 which retrospectively critiqued the research practices of a marital rapes 

study that employed a ‘purposive theoretical sampling method... one-on-one, in-depth, 

                                                 
487 Davis, Du Plessis and Klopper (2005: 24). 
488 Davis and Klopper (2003: 72). 
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semi-structured interviews... [and] open-ended questions.’ 489  The marital rapes study's 

goals, which were similar to the survey goals in this thesis, ‘...[were] to reduce... the 

experiences [of the marital rapes' survivors] to a brief description that typified the 

experiences of all the participants in the study.’ 490   
 

To ensure that the qualitative data was reliable, the marital rapes study researchers, 

and the author of this thesis, were guided by similar research principles or guidelines. In 

this regard the methodological priorities in the marital rape study and  the priorities of 

the research undertaken for this thesis are fully reviewed in the methodological review 

at the begging of this thesis is subsection 1.4.  
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
489 Davis and Klopper (2003: 73-74). 
490 Davis and Klopper (2003: 74). 
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8.3  Participants' overall heads of damages 

 
Of the forty-seven (47) participants who completed the survey, thirty-six (36) 

participants identified 491 economic loss(es), with or without corresponding Rand 

expenditure figures, as a result of their (alleged) sexual violence. 492  

 

Of those participants that noted estimated493 Rand expenditures (note that some 

participants did not provide Rand/monetary estimates):  
 

 Thirteen (13) participants had estimated expenditures of under 100 Rands;  
 

 Eleven (11) participants had estimated expenditures of between 100 Rands and 

700 Rands;  
 

 Six (6) participants had estimated expenditures of over 1000 Rands. 

 
 

                                                 
491 Identification of economic losses occurred both when participants indicated that they did not want 
compensation from the offender but identified loss(es) and when participants indicated that they did want 
compensation and thereafter identified loss(es). Also, identification occurred when participants identified 
losses (with an inclination for or against compensation) and other sanctions for the perpetrator(s) such as 
vigilante beatings by the community or incarceration by the State.  

Lack of identification of economic losses could have occurred  because: participants did not have 
disposable incomes (in this regard a common response of participants was they did not pursue a 
government subsidized service because of prohibitive transportation costs that they could not afford); 
participants received government assistance by way of free services (directly provided by government or 
subsidized by the government and provided by other non-governmental entities) such as post-rape 
medical assistance at the TCC; participants received direct cash payment from the clerk of the court or a 
service provider for transportation costs or other expenses; participants were too traumatized to use their 
disposable incomes for their expenses after sexual violence; participants were prevented from using their 
disposable incomes due to external constraints and blockages (including cultural, class and race 
barriers); and participants did not wish to obtain assistance or purchase services and/or goods because 
they considered their injuries to be self-healing, they did not want to draw attention to their victimization 
and they did not have time to attend to their injuries due to childcare, household or employment 
obligations. 
492 The term (alleged) sexual violence is used as court records were not provided to confirm if criminal 
convictions were obtained.  
493 Estimates of Rand expenditures were provided by participants in their survey responses without 
corresponding receipts or documentation verifying same. See above-noted limitations in Methodology 
section.  
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The following number of participants identified the below heads of damages, or types of 

economic loss(es), incurred as a result of the (alleged) sexual violence: 
  

 Thirty-four (34) participants identified transportation economic losses;  
 

 Twelve (12) participants identified medical/medications economic losses;  
 

 Twelve (12) participants identified telephone economic losses;  
 

 Ten (10) participants identified property replacement or damage; 
 

 Nine (9) participants identified emergency housing economic losses;  
 

 Seven (7) participants identified security related economic losses;  
 

 Seven (7) participants identified employment related economic losses;  
 

 Six (6) participants identified school/services cancellation economic losses; 
 

 Four (4) participants identified counseling/psychologist/psychiatrist economic 

losses;  
 

 Three (3) participants identified childcare economic losses;  
 

 Two (2) participants identified other economic losses (for alcohol purchases, 

sheriff's costs and lawyers’ fees);  
 

 Zero (0) participants identified unplanned pregnancy economic losses (even 

though some assaults resulted in pregnancy).494  

                                                 
494 Despite none of the participants in this survey providing information on such losses, economic losses 
can be inferred as a result of the various obstacles related to a pregnancy resulting from a rape.  In It's 
Me, Anna (2005), Lotter, recites the options she faced after a pregnancy resulting from a rape. In this 
regard, she lists the following: the possibility of having ‘an abortion in a neighboring country [such as 
Lesotho]’(Lotter 2005: 147); the possibility of having an illegal abortion in South Africa (Lotter 2005: 157); 
the possibility of going to a ‘home’ to ‘have the baby, give it up for adoption (Lottter 2005: 165)... [and] 
continue studying while you're there... [while] register[ing] for a course at a correspondence school’ 
(Lottter 2005: 165); the possibility of discontinuing standard nine exams due to sickness resulting from 
pregnancy; and the possibility of postponing the criminal case to have blood tests completed to prove the 
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To determine whether the survey participants' expectations are consistent with the 

presumptions put forth by the Law Reform Commission and existing victimization 

economic loss literature, the following comparisons are helpful. 

In the South African Law Reform Commission's 2001 Discussion Paper, the estimated 

costs of being raped and indecently assaulted were analyzed taking into consideration 

the following expenditures: 
 

 ‘Lost income’; 495 
 

 ‘Medical costs’; 496 
 

 ‘A welfare payment for unemployed persons’ valued at R3 750 for unemployed 

rape victims; 497 
 

 ‘Pain and suffering’ with eligibility tied to a permanent 5% decline in earnings or a 

short term loss of a full year's income; 498 
 

 ‘The costs of obtaining counseling and support’; 499 
 

 The costs associated with ‘obtaining HIV/Aids prophylactic medication’; 500 
 

 ‘The costs of visiting the district surgeon, providing evidence to the police and 

attending court.’ 501 

 

                                                                                                                                                             
(alleged) offender impregnated her (Lotter 2005: 171). Also note that Rasool et al (2002: xvi-xvii) 
confirmed that 15% of survivors of sexual abuse in their study ‘became pregnant’ and ‘11% had a child as 
a result of the most serious incident of sexual abuse’ and that ‘23% of survivors said the district surgeon 
had not treated them for pregnancy.’ 
495 South African Law Reform Commission (2001) Section 6.4.1.1. 
496 South African Law Reform Commission (2001) Section 6.5.4.3. 
497 South African Law Reform Commission (2001) Section 6.9.2. 
498 South African Law Reform Commission (2001) Section 6.4.1.5. 
499 South African Law Reform Commission (2001) Section 6.5.4.3. 
500 Ibid. 
501 Ibid. 
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It was suggested in the Commission's Discussion Paper, based upon the above heads 

of damages, that ‘compensation [paid out by an envisioned state compensation fund] 

might be valued at approximately R2 000 per survivor [as 'general' damages]’ 502, plus 

additional payments for other 'special' heads of damages, such as loss of earnings and 

medical expenses.  
 

The heads of damages, or subsets thereof, which were not considered in the 

Commission's rape and indecent assault costing model, but whose absence was 

acknowledged by the Commission503, were as follows:  
  

 ‘The ordinary costs of medical care over and above that provided by the state’;    
 

 ‘Costs associated with making the necessary modifications to the home and/or 
workplace to accommodate the consequences of injuries’;   
 

 ‘Costs associated with psychological and occupational therapies which may not 

be provided by the state’;   
 

 ‘Costs associated with transport to and from doctors and hospitals (for the victim 

and her/his family)’;   
 

 ‘Costs associated with the provision of medication or care that is not adequately 

provided through state institutions.’   
 

The author notes that the following other significant types of economic losses were not 

acknowledged by the Commission and were absent in their costing model: 
 

 Dental expenses; 
 

 Telephone costs; 
 

 Childcare economic loss; 
 

 Costs associated with property damage and replacement; 
 

 Costs associated with emergency housing; 

                                                 
502 Ibid. Note that if R2000 was adjusted to for inflation using the South African Consumer Price Index, the 
2012 equivalent would be approximately R3500 (information and calculations provided by the author’s 
supervisor  A Barratt). 
503 South African Law Reform Commission (2001) Section 6.4.1.3. 
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 Costs associated with security upgrading; 
 

 Costs associated with post-assault drug and alcohol abuse and digestive 
disorders; 

 

 Economic losses relating to lost educational fees; 
 

 Economic losses relating to an unplanned pregnancy; 
 

 Economic loss associated with customary law obligations or community forums; 
 

 Costs associated with insurance deductibles, increases in insurance premiums, 
and use of limited or capped insurance benefits;  

 
 Economic loss related to ‘secondary health effects such as depression, 

behavioral problems in child witnesses to violence, and reduced educational and 
employment opportunities’ 504; 

 
 ‘Family income losses.’ 505 

 

It can therefore be stated that the participants' expectations, in relation to their overall 

heads of damages, are for the most part consistent with the presumptions put forth by 

the Law Reform Commission and the reviewed literature.  In this regard: 
 

 The vast majority of participants noted less than R1000 in special damages and 

therefore it can be assumed that nominal compensation amounts would assist 

indigent victims with their unexpected expenses related to their physical and 
                                                 
504 Day and McKenna (2002: 315). These costs are also referred to as ‘intangible’ losses by Frank (2005: 
34); with regards to rape, she confirms that ‘examples include the immediate emotional trauma 
experienced by the victim, the ongoing trauma and fear that may result from the incident (possibly 
emerging sometime after the event and lasting over an indefinite period), and the overall emotional and 
behavioral impact for the victim e.g. avoiding certain areas, avoiding certain kinds of work, etc.’ 
Furthermore, Frank notes that ‘these [intangible losses] are impossible to quantify in monetary terms, and 
both ideological and methodological problems arise in attempting to do so.’  

Other commentators have also suggested methodologies for overcoming the difficulties in calculating 
these intangible losses. For instance, K Dalal et al in 'Cost Calculation and Economic Analysis of Violence 
in a Low-Income Country: A Model for India' 5(1) African Safety Promotion (2007) at 50 confirm that ‘a 
victim of violence suffers three types of deprivation, namely physical deprivation, psychosocial deprivation 
and family deprivation.’ To ‘calculate intangible effects’ the authors suggests looking at ‘deviation[s]’ from 
income; the ‘psychosocial effects on the victim's family income’ and ‘interviews based on a protocol for 
losses due to psychosocial deprivation[s].’  
505 Dalal and Jansson (2007: 46). 
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emotional recoveries. In this regard, taking into consideration the nominal 

financial losses noted by most participants, it is likely that the victims of sexual 

violence would not find the amounts proposed in the Discussion Paper, adjusted 

to present day inflation, unreasonable or insulting.506  Furthermore, the Rand 

estimates of the majority of the participants surveyed are within the amounts 

prescribed for in the SRDG 507 and in addition, the author asserts that these 

nominal amounts could easily be reviewed in sentencing hearings when 

compensation is requested by victims without overburdening prosecutors, 

offenders’ legal aid counsel and the judiciary. 
 

 The heads of damages identified by the participants are consistent with the 

Commission's suggestions and the literature reviewed.  In addition, the 'catch all' 

categories suggested by the Commission in the form of a ‘welfare payment for 

unemployed persons’ and the R2000 general damages award would indeed 

assist many participants with most of the heads of damages identified.  

Furthermore with participants incurring such a broad range of economic losses, 

                                                 
506 Determining if claimants of an envisioned criminal compensation fund, or recipients of social grants, 
would be insulted by nominal payments requires a race, class and cultured analysis.  A black, 
unemployed woman, living in a township, in a shack, with or without a disability, and dependents, may 
have different expectations regarding state compensation and assistance as compared to a white, 
employed woman, with no dependents, living and working in the Central Business District. The issue of 
whether claimants would be insulted by nominal general damages payments from an envisioned criminal 
compensation fund was discussed in the Law Reform Commission's Discussion Paper (2001) at Section 
6.3, where it stated that ‘...[government generosity costing] variables should be determined... [so that] it is 
ensured that compensation paid is reasonable and will not add insult to the already injured victim.’  

Furthermore, see SS Terblanche's comments at Section 3.3.2.7. of the Summary of Proposals Submitted 
for Comment in the Issue Paper On Restorative Justice and the Discussion Paper on a Compensation 
Fund for Victims of Crime, obtained by the researcher from the Department of Justice and Constitutional 
Development via a response, dated 10 August 2006, to an application for Access to Information in terms 
of the Promotion of Access to Information Act 2000: ‘Although I believe that rape victims will speak for 
themselves, I think that the proposed R2 000 compensation will be considered by many to be a slap in 
the face. When compensation is linked with aims such as increasing the legitimacy of the criminal justice 
system, the seriousness of the offence becomes a relevant factor. Since rape is one of the most serious 
crimes that can be committed in South Africa, R2 000 will not improve impressions of the legitimacy of the 
criminal justice system.’ 
507 Regulation 29 of Regulations No R 418 dated 31 March 1998 of the Social Assistance Act No 59 of 
1992 'Determination of the amount and the period of social relief of distress' provides that this grant is 
available for a maximum of six months in an amount not exceeding that which is paid for other social 
grants and that ‘transportation expenditure may be approved in exceptional circumstances where...[a]n 
applicant is referred for treatment by a medical officer and no other arrangements can be made for 
transport.’ 
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perhaps a lump-sum, tariff-rate and 'catch-all' approach is the most rational way 

to approach the administration of compensation orders in sentencing courts for 

the indigent or impoverished victim, when there is an offender with financial 

means. 
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8.4 Race, class and cultural barriers 
 
 
This subsection will review how the race, class and cultural concerns of the participants 

intersect with gender barriers.  Furthermore comparisons will be made with the 

economic loss discourse in the SALRC Discussion Paper as well as other academic 

literature.   

 

Thirty-four (34) of the forty-seven (47) participants were black, isiXhosa first language 

speakers.508  In addition, eight (8) participants were coloured Afrikaans first language 

speakers, with the remaining five (5) participants being white, English first language 

speakers.  

 

In addition, the vast majority of participants were identified and interviewed at the TCC 

in Manenberg, and these participants mostly came from the black townships/informal 

settlements of Khayelitsha, Nyanga and Guguletu, while most of the remaining victims 

were identified at Rape Crisis offices in Observatory. As will be discussed further, a 

noticeable difference in compensation losses and perceived entitlements was evident 

when comparing the white, English first language participants identified in the 

Observatory Rape Crisis offices (located closer to Cape Town city centre) as opposed 

to the black, isiXhosa first language participants identified at the TCC or Khayelitsha 

Rape Crisis offices (located in the townships/informal settlements outside of Cape Town 

city centre). 

 

Although only eight (8) of the participants self-identified themselves as unemployed, as 

employment and class related questions were not directly asked in the survey, by 

referencing other data obtained, it is assumed that many more were economically 

impoverished irrespective of their stated employment status.  For example, one 

participant noted that she was self-employed ‘selling sweets, chips and eggs’ in the 

                                                 
508 Participants' languages were noted without reference to their literacy abilities as literacy issues were 
not canvassed in the research design. Regardless, it should be noted that literacy issues remain an 
important 'access to justice' concern which directly affects the compensation entitlements of sexual 
assault survivors. 
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informal sector; others noted that they were previously employed in factories and in 

supermarkets; another participant lamented about living in a ‘shack in a squatter camp’ 

with six other dependants; and, yet another participant complained of the hardship of 

absorbing the sudden costs of relocating from her informal shack within a township for 

security reasons.509  

 

Furthermore, three (3) participants confirmed they had incurred individual or familial 

debt due to the sexual assault, with one township participant noting that ‘she would 

have to save a lot of money because she was constantly ill’ and her ‘family lost a lot 

because [she] was not working.’   
 

The survey findings confirmed the below findings: 
 

 Three (3) participants did not have money, or time, to arrange emergency 

housing so they obtained assistance from their employers, neighbors, friends or 

relatives; 
 

 Three(3) participants did not have time to attend to their physical and emotional 

recoveries so their employers gave them 'time off with pay' or allowed them to 

're-schedule shifts;' 
 

 Three (3) participants borrowed money from friends or relatives, or obtained 

assistance from them, for transportation costs to medical services; 
 

 Two (2) participants did not have money, or time, to arrange childcare so they 

relied on a neighbor's, friend's or relative's goodwill; 
 

                                                 
509 The Western Cape Department of Housing Informal Settlements Handbook (2003) Section 4.12.4.3. 
confirms that ‘although informal dwellings are often made of ‘temporary’ materials, these nevertheless 
have had money spent on them. The cost of dwellings in an informal settlement represents a 
considerable investment when added together.... [in addition to] the opportunity cost of demolishing and 
rebuilding dwellings elsewhere. In addition to securing the proper materials for your shack, namely ‘timber 
off-cuts near sawmills to wood frame and corrugated iron construction in the cities’, one must also 
mitigate the ‘degree of fire hazard’ when constructing the informal dwelling. 
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 One (1) participant did not have money, or time, to arrange counseling so she 

relied on a relative's goodwill; 
 

 One (1) participant did not have money for property replacement so she relied on 

a relative's goodwill;  
 

  One (1) participant did not have money for telephone calls so she relied on 

employer's goodwill. 

 
Economic loss literature also confirms that losses or debt incurred as a result of a 

sexual assault is often shared by the entire family unit, friends and even helpful 

employers.510   
 

Moving on the following data also suggests that a number of the survey participants 

viewed the economic costs of attending government services or court following the 

victimization prohibitive and detrimental to their recovery and to their access to justice.  
 

 One (1) participant noted that she could not afford childcare when she attended 

court; 

 

 One (1) participant noted that she could not afford transportation to counseling; 
 

 One (1) participant noted that she could not afford transportation to psychologist; 
 

                                                 
510 Tebo (2005: 44) notes that  

many employers ‘in efforts to protect an employee... seek restraining orders, provide funds 
to help the victim move and seek other means to stand up the abuser.’  Tebo cautions 
employers that these exemplary actions must also be tempered due to possible legal 
liabilities. In this regard, she confirms that ‘a direct inquiry about the nature of an 
employee's injuries may violate medical privacy laws’ and ‘it can be unwise for an 
employer to give substantive advice, such as telling a victim that she needs to seek a 
restraining order against the abuser [because] if the victim interprets that advice as an 
order from the boss, it could be construed as inherently coercive - especially if the 
employee follows it to her detriment.’  This can occur because employers may assist 
victims for their own benefit in addition to wanting to help their employees as they want to 
neutralize the following concerns: ‘harassing phone calls that disrupt the business day’, 
‘potential violence erupting at the workplace’, and ‘lost productivity from someone with a 
reoccurring need for time off to seek counseling and medical and legal help.’  
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 One (1) participant noted the she could not afford emergency housing costs; and, 
 

 One (1) participant noted she could not afford to take unpaid leave from work to 

deal with her recovery. 
 

 Many participants noted school costs and/or cancellations. 
 

Other participants did not even identify economic losses as a result of the sexual 

violence.  This may indicate that class affects a victim's perceptions of entitlement to 

compensation or to free services.  In this regard, some participants reported that: 
 

 Childcare was not required as a child ‘was old enough to cope on her own’;  
 

 Counseling was not required for an abused female, assaulted with a gun, with 

current post-traumatic stress symptoms; 
 

 Pregnancy related economic losses were not incurred by a participant who 

conceived a unplanned child after a sexual assault;  
 

 Transportation costs to service providers and the court were not considered by a 

participant to be an economic loss resulting from sexual violence. 

 

Finally, with regards to participants' responses relating to family or community dispute 

resolution issues and ongoing personal security concerns, which are closely related to 

race, culture and class issues: 
 

 Eight (8) participants confirmed that there were discussions between the family 

members of the (alleged) offender and family members of the (alleged) victim on 

how the sexual assaults should be resolved (sometimes with compensation, 

other times by referring matters to street committees, and on occasion, by 

approving the laying of a charge with the police); 
 



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

309 

 

 Four (4) participants confirmed that street committees were involved in post-

sexual assault resolutions (sometimes suggesting compensation, other times by 

referring matters to the police); 
 

 Four (5) participants confirmed that they had concerns that the (alleged) offender 

is part of a 'gang' and feared reprisals against them or others; 
 

 Two (2) participants noted that they saw the (alleged) offender in public after the 

sexual assault; 
 

 One (1) participant noted that the (alleged) offender was a friend of her 

landlord's; 
 

 One (1) participant noted that the (alleged) offender's lawyer contacted her on 

the status of the criminal prosecution;  
 

 One (1) participant noted that she felt she could not pursue a criminal case, after 

withdrawing the charge of sexual assault because the (alleged) offender's family 

promised her compensation money, which was not provided. 

 

Three core areas need to be reviewed when examining victimization economic losses in 

relation to the race, class and culture characteristics of the participants and their overall 

heads of damages.  Firstly, the legitimacy of race/class costing differentials must be 

addressed; secondly, issues concerning the absorption of sudden emergency costs or 

interruptions of income, in relation to the family unit must be reviewed taking into 

consideration class differentials; and thirdly, cultural financial economic losses must 

also be reviewed. 
 

With regards race/class differentials, the Law Reform Commission confirmed that 

‘victims and their dependents of differing races are, on average, likely to suffer different 

levels of material loss as a result of their victimization’ and ‘the absolute value of the 

material losses sustained by the formerly disadvantaged will be lower than those of the 
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privileged.’ 511  With this in mind the Commission suggests that ‘this has meant that, 

when looking at the value of the compensation which victims will receive, it is an 

unfortunate reality that victims of different races would, on average, receive different 

levels of compensation [with regards to the Commission's proposed costing model and 

payout criteria for a envisioned South African state victim compensation fund].’ 512  

 

The Commission further confirmed that ‘the [financial] impact of violent crimes on poor 

victims is often disproportionately large relative to the impact of similar crime on the 

lives of richer victims.’ 513 In this regard, the Commission cites ‘social ills’, lack of ‘stable 

social structures’, ‘weak criminal justice presence and personal security’, ‘absence of 

medical schemes and insurance’ and ‘lower standards’ of medical, rehabilitative and 

psychological care associated with poor victims as compared to wealthy victims. 514  

 

The victimization cost differential between races and classes is not confined only to 

South Africa.  For example, T Day et al in their chapter 'The Health-Related Economic 

Costs of Violence Against Women in Canada' confirm that as compared to ‘many 

sectors of [Canadian] society, such as those who suffer from discrimination based on 

race or ethnicity, the disabled, and those living in poverty, the costs are likely to be 

multiplied many times more than for women without these characteristics.’ 515 

 

With regards to the second issue, namely the economic burdens and losses of the 

family unit, a South African Medical Research Council community-based prevalence 

study, completed in three provinces, confirmed that ‘injuries [against women resulting 

                                                 
511 South African Law Reform Commission (2001: 120). 
512 Ibid. 
513  South African Law Reform Commission (2001) Section 6.9.1. 
514 Ibid. In addition to black South Africans being disproportionately affected by crime, it is also noted with 
regards to 'level of citizen satisfaction with treatment by police officers' in the Public Service 
Commission's Citizen Satisfaction Survey: Overview Report of the Criminal Justice Sector (2005: 24) that 
white respondents had the highest tendency to report that they were satisfied with the manner in which 
their [criminal] cases were handled [by the police] in comparison to Africans (71% vs. 60% respectively).’  

 
515 Day and McKenna (2002: 317). See also Smith (2006: 320) for a proposed race/class priority 
framework of government victim compensation/assistance in the United States as opposed to a gender 
priority framework. 
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from various forms of physical abuse] result in costs being incurred in other sectors [in 

addition to the health sector], notably to the family and the women's community.’ 516 This 

is consistent with other costing studies conducted in the developing world. 517 As can be 

evidenced from the participants' responses, victimization adversely affects family, 

friends and employers and sudden financial and practical sacrifices are often required 

by each of these persons. 
 

Finally, with regards to the third issue, namely cultural costing, L Longmore, in The 

Dispossessed, a study of the sex-life of Bantu women in and around Johannesburg, 

astutely notes that:  
 
 

‘African cost of living... covers many outlays that do not figure in 
western society at all, but which are essential to African social well-
being. Payment of lobolo (marriage consideration), fees to African 
doctors, and special costs imposed in the form of traditional obligations 
to kinsmen (where they still operate) are all legitimate items of 
expenditure.’ 

518   
 

Further to Longmore's comments, it is important to recognize that traditional and 

community related costs, remain a large expense for many black South Africans today, 

in both urban and rural environments, and that these traditional expenditures 

necessarily intersect with incidents of sexual violence.  In this regard, the following 

customary and community related costs may necessarily affect reporting levels and 

prosecution attrition rates in sexual violence cases: payments to community 

courts/street committees and community savings clubs; the costs of cleansing 

ceremonies; payments for sexual delicts in traditional or community courts; payments 

for damages as a result of a loss of virginity; payments of damages for children born out 

                                                 
516 Jewkes et al (1999: 1).   
517 Dalal and Jansson (2007: 48) confirm that ‘in low-income countries, families are usually dependent on 
one person's income [and] if the family breadwinner sustains an injury, the whole family suffers several 
socio-economic problems.’ Furthermore it is noted that in low income countries there is ‘a socio-economic 
set-up where a high proportion of citizens are illiterate and live below the poverty line and most people 
survive on one person's income.’ 
518 Longmore (1966: 21)  
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of wedlock; payments for damages in cases of adultery; and return of lobolo upon 

dissolution of marriage.519  
 

Cultural economic losses after victimization are common in other developing countries.  

In this regard, K Dalal and B Jansson in their article 'Cost Calculation and Economic 

Analysis of Violence in a Low-Income Country: A Model for India' include cultural 

expenses in their costing equations such as ‘natural traditional treatments.’  The authors 

also acknowledge that ‘if the victim's relatives have vowed an offering to a deity, which 

is very common in low-income countries, then allowance should be made for some 

expenditure on deity.’ 520 

 

In light of the above, it can be stated that the participants' expectations, in relation to 

their race, class and cultural issues, are partly consistent with the presumptions put 

forth by the Law Reform Commission and other literature. In this regard: 

 

 Survey data suggested that a number of the survey participants viewed the 

economic costs of attending government services or court following the 

victimization prohibitive and detrimental to their recovery and to their access to 

justice. This concern was also alluded to in Statistics South Africa’s 2012 Victims 

of Crime Survey wherein it was confirmed that “only 19.4% [of participants] 

indicated they would get anti-retrovirals [post sexual assault].” 521 

 

 A race/class costing differential seems reasonable when designing social 

assistance and court restitution programmes for victims of sexual violence due to 

the disproportionate effects of victimization on indigent black women in townships 

as evidenced by the participants' responses.  More specifically, there was a 

                                                 
519 See Greenbaum 'An Elaboration of the Themes and Contentions in Mmatshilo Motsei’s book The 
Kanga and the Kangaroo Court, Reflections on the Rape Trial of Jacob Zuma' SAJCJ (2008); JMT 
Labuschagne et al 'Liability for adultery in South African indigenous law: an analysis of the case law' 32 
CILSA (1999) 98; Prinsloo et al 'Perceptions of the law regarding, and attitudes towards lobolo in 
Mamelodi and Atteridgeville' 1 De Jure (1998) 72; and, E Bahre Money and Violence, Financial Self-Help 
Groups in a South African Township (2007). 
520 Dalal and Jannson (2007: 48 and 51). 
521 Statistics South Africa (2012:54). 
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noticeable difference in identification and amounts of economic losses when 

comparing the responses of white participants in the city centre as compared to 

black township participants. Both classes/categories of women require financial 

assistance but because of financial and practical blockages in the courts and 

social assistance processes, it is possible that they can be assisted in different 

manners.  In this regard, poor impoverished women require minimum levels of 

compensation, perhaps based on tariffs, from both social assistance providers 

and from offenders via compensation orders at sentencing dispositions. This is 

compared to financially viable women who require: employment and loss of 

earning laws to protect them after victimization; easier access to civil remedies 

and legal aid; and fair insurance laws regarding deductibles and payout criteria. 

This approach is consistent with the Commission's suggestions and the literature.  
 

 As evidenced by the participants' responses, victimization economic losses 

directly affect dependents, family, friends, neighbors and employers.  Social 

assistance programmes should therefore be guided by this reality and they 

should assist indirect-victims and non-victims with loans and debt relief 

programmes.  In addition, as employers regularly provided assistance to 

participants, legislation is needed to protect and assist employers from liability 

and the direct costs involved in their interventions. It would seem that the 

Commission's suggestions and the literature did not adequately address this 

issue with comprehensive and gendered alternatives. 
 
 

 Social assistance and court restitution programmes should promote their 

services and inform victims of their rights with regard to these services.  As 

evidenced by the participants' responses, race and class phenomena result in 

victims not accessing social assistance grants and court restitution options as 

they are not aware of their eligibility or need.  Examples include participants who 

did not have a sense of self-entitlement to childcare economic losses, counseling 

economic losses, transportation economic losses and pregnancy economic 
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losses. It would seem that the Commission and the literature did not adequately 

address this issue as well with comprehensive and gendered alternatives. 
 

 Finally, although participants did not directly identify cultural economic losses, 

they frequently referred to the existence of informal mediations between family 

members and street committees, and with this in mind, customary/community 

economic transactions and bartering played a role in these interactions. 

Therefore it would be helpful for the National House of Traditional Leaders and 

the Commission on Gender Equality to review the current status of the court 

reparation processes and the administration of social assistance grants to ensure 

they are culturally sensitive and aligned with customary and community support 

structures.  There is a complete absence of analysis in the Commission's 

suggestions and existing western literature, on the nexus between culture and 

economic loss, after victimization.  Dalal et al identify and elaborate on this 

important issue, by describing how India as an example of a low-income 

developing country in which cultural norms regularly interact with victimization 

economic losses and recoveries.  
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8.5 Engagement with the criminal justice system 
 
 

Practical trade-offs and sacrifices in relation to criminal court appearances must be 

assessed when researching victimization economic losses.   

 

Sexual violence victims may provide assistance to the criminal justice system in the 

following specific ways: by assisting police investigations by providing statements 522 

and by attending identity parades; by providing forensic body samples 523; by attending 

and providing viva voce evidence at bail hearings, trial hearings and sentencing 

dispositions; by assisting social workers with victim impact statements which are 

compiled to assist the Court with sentencing decisions; by assisting Department of 

Correctional Services officers when they complete pre-sentencing reports which are 

compiled to assist the Court with sentencing decisions; and, by attending and giving 

viva voce and written evidence to Parole Boards when offenders' probation periods are 

in question.  

 

As set out in the detailed survey findings in Appendix 3, victims confirmed that 

participants who provided the above police or prosecutorial assistance incurred the 

                                                 
522 In her Canadian autobiography, The Story of Jane Doe, a Book about Rape, Doe confirms that she 
was forced to repeatedly review the intimate details of her rape in police interviews and police 
investigation processes, such that she posed the following questions to her readers: ‘I'll never understand 
why cops don't tape-record their interrogations of women who've been raped’ and ‘how many times do 
they have to hear all this stuff?’ (Doe 2004: 43). 
523 Doe (2004: 21) confirms that ‘the massive amount of drugs that doctors administer during the 
gathering of the sexual-assault evidence kit, combined with the trauma of rape, can cause you to miss 
your period or otherwise mess with your menstrual cycle and make you feel unwell.’  Doe goes on to relay 
her post-rape medical care, and the Ontario forensic framework, at 304: ‘all Sexual Assault Care Centers 
(SACC), located in hospitals, offer counseling and health care to raped women, but their main function is 
to perform the testing required to compile the sexual assault evidence kit. SACCs do not require raped 
women who do not report to the police to undergo forensic testing. There is, however, an institutional bias 
for them to do so. I described my experience earlier, but just to recap: A doctor, usually male, gives you 
an internal to verify penetration and to capture any rape sperm. There is usually a good chance of this as 
no one has allowed you to pee. You stand on a sheet in the middle of a room. Hairs are removed from 
your scalp and plucked from your public area. Skin cells are scraped from your shin. Blood is taken from 
your arm. Saliva from your mouth. They give you massive doses of antibiotics and morning after pills that 
make you ill. Everything is put into a little box and put away, and you never see it again.... anyone would 
agree that the tests are invasive and intrusive. I can testify that they are experienced by women involved 
as a second assault.’ 
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following types of economic losses: transportation costs; child care costs; telephone 

costs; lost income; and, employment, familial and school disruptions. 

 
With regards to ‘citizens' trade-offs and inconveniences to be present at [criminal] court,’ 

the Public Service Commission's Citizen Satisfaction Survey: Overview Report of the 

Criminal Justice Sector confirmed that – in addition to many other sacrifices involving 

time, care of dependents and lost income – 39% of court users, surveyed in 42 

magistrates courts throughout the country ‘had to spend a lot of money’ to attend 

criminal proceedings.524  

 
Apart from the monetary sacrifices to assist police and prosecutorial processes, victims 

also jeopardize their emotional well-being when they engage with the criminal justice 

system.  In this regard, many participants indicated that they feared the offender, such 

that their co-operation with police and the prosecution likely produced secondary 

victimization as the participants had to face the (alleged) offender in court.  This is 

above and beyond the emotional strain inherent in all adversarial court proceedings, be 

they civil or criminal.  

 
The Law Reform Commission partly recognized some of the above concerns in their 

Discussion Paper when it noted that rape and indecent assault victims should be 

entitled to redress for ‘the costs of visiting the district surgeon, providing evidence to the 

police and attending court.’ 525 

 

In light of the above, it can be said that the participants' expectations, in relation to 

economic losses resulting from police investigations and court processes, are 

consistent with the presumptions put forth by the Law Reform Commission and the 

literature. In this regard: 
 

 Participants noted that financial hardship occurred when assisting with 

investigations and or prosecutions due to childcare arrangements and costs, 

                                                 
524 Public Service Commission (2005:16). 
525 South African Law Reform Commission (2001) Section 6.5.4.3. 
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transportation arrangements and costs, telephone costs, absences from 

employment/school and income losses. 
 

 Some of the participants noted partial or full payment of transportation costs by 

the court or prosecutors in relation to their attendance for court matters or 

prosecutors' pre-trial consultations.  While, other participants confirmed that they 

were financially responsible for transportation and other costs associated with 

these engagements and they were not told about or assisted with witness and 

victim fees/subsidies from the court administrators or prosecutors. 526 

 

  

                                                 
526 With regards to ‘explanations and information provided to court users,’ the Public Service 
Commission's Citizen Satisfaction Survey (2005: 15) confirmed that 36% of court users, surveyed in 42 
magistrates courts throughout the country, indicated that they were not told ‘about their right to claim a 
travel reimbursement for attending court’ and with this in mind the Commission noted ‘it is of concern that 
users of a low socio-economic status were significantly more likely than users of a high socio-economic 
status to have lacked any explanations as to what to expect when the case is heard.’  
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8.6 Views on compensation from offenders 
 

 
Of the forty-seven (47) participants who completed the survey the following 

classifications statements regarding the types of (alleged) offender(s)' were made (with 

some participants confirming multiple offenders): 

 Twenty (20) participants identified the (alleged) offender was a prior 

acquaintance or a known community member; 

 Twelve (12) participants identified the (alleged) offender as a stranger; 

 Eight (8) participants identified the (alleged) offender as a boyfriend or former 

boyfriend; 

 Two (2) participants identified the (alleged) offender as an unspecified relative; 

 One (1) participant identified the (alleged) offender as a father; 

 One (1) participant identified the (alleged) offender as a husband; 

 One (1) participant identified the (alleged) offender as a brother; 

 One (1) participant identified the (alleged) offender as a landlord's friend; 

 One (1) participant identified the (alleged) offender as a father's neighbor; and, 

 One (1) participant identified the (alleged) offender as a father's work colleague. 
 

Of the forty-seven (47) participants who completed the survey the following 

assessments of the (alleged) offender(s)' capacities to provide compensation were 

made: 

 Twenty-one (21) of the participants asserted that the (alleged) offender had no 

recognizable assets or income; 

 Fourteen (14) of the participants asserted the (alleged) offender had current or 

past employment income and/or family or individual assets (such as a home or 

car); and, 

 Twelve (12) of the participants did not comment or were unaware of the (alleged) 

offender(s)' capacities to provide compensation. 

 

Of the forty-seven (47) participants who completed the survey, the following preferences 

were noted regarding the possibility of offender(s)' paying compensation: 
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 Twenty-three (23) participants indicated that they did not want (alleged) 

offender(s)' compensation; 

 Nineteen (19) participants indicated a preference for (alleged) offender(s)' 

compensation; and,  

 Five (5) participants indicated they had no comment or were unsure about their 

preferences regarding (alleged) offenders' compensation; 
 

Furthermore, the participants elaborated on their preferences regarding the (alleged) 

offender(s)' compensation as follows: 

 Ten (10) participants wanted the (alleged) offender(s) to pay compensation 

despite asserting that the (alleged) offender(s) had no current or past 

employment income, or alternatively, no family or individual assets; 

 Eight (8) participants wanted (alleged) offender(s) to pay compensation and 

asserted the (alleged) offender(s) had current or past employment income, or 

alternatively, family or individual assets; 

 Four (4) participants did not want (alleged) offender(s) compensation despite 

asserting that the(alleged) offender(s) had current or past employment income, 

or alternatively, family or individual assets; 

 Three (3) participants wanted their stolen goods returned; and,  

 One (1) participant was unsure about her preferences regarding (alleged) 

offender(s) compensation despite asserting the (alleged) offender(s) had current 

or past employment income, or alternatively, family or individual assets; 

 

Finally, of the forty-seven (47) participants who completed the survey the following 

alterative preferences, in addition to (alleged) offenders' compensation, or as a 

standalone punishment/sentence, were also noted: 

 Forty-two (42) participants indicated a preference for incarceration of the 

(alleged) offender(s) (from one year to 50 years in prison, and with participants 

noting that the (alleged) offender should be punished with a "longer sentence 

than for murder" or with a longer term than sentenced to as "the terms that they 

serve are ridiculous"). 
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 Seven (7) participants indicated a preference for (alleged) offender(s)' apologies, 

public statements or  public/private recognitions of wrongdoing; 

 Seven (7) participants indicated a preference for the infliction of pain/death on 

the (alleged) offender or some other form of degrading punishment (including 

beatings by vigilante groups, acts of revenge, solitary confinement, community 

service in mental institution, physical assault, falling ill or killing); 

 Three (4) participants indicated a preference for informal community or cultural 

sanctions (including apologies from the parents of (alleged) offender(s), 

compensation from the family of the (alleged) offender(s) and community 

condemnation and support); 

 One (1) participant indicated a preference for (alleged) offender therapy; 

 One (1) participant indicated that punishment should also reference child custody 

concerns; 

 One (1) participant indicated that punishment should also reference maintenance 

concerns noting that the (alleged) offender should go "to jail because he don't 

even support a child" and lied to maintenance court about employment status; 

and, 

 One (1) participant indicated that punishment should not be dealt with via 

informal community or cultural sanctions when she stated that she does not want 

(alleged) offender to "just pay for blood." 

 
 
Two broad issues are now examined in this section in relation to the above findings: 

firstly the issue of (alleged) offender relationships with the participants and how this 

might affect their ability to pay compensation; and secondly, matters concerning the 

compensation and sentencing preferences of the participants. 
 

With regards to the first issue, namely the relationships of perpetrators with their victims 

and their ability to pay compensation, the Law Reform Commission notes that ‘just as 

there is often little point in a [criminal] court order for compensation in terms of section 

297 [of the Criminal Procedure Act], in most cases of violent crime there is [also] little 
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that the victim can gain from a civil action as the offender is more often than not unlikely 

to be able to fulfill any civil judgment against him or her.’ 527 

 

This assertion is contradictory to the participants' responses and the literature reviewed.  

Many of the participants believed that (alleged) offender(s) likely had assets or income 

that could be subject to compensation orders (although it is acknowledged that many 

other participants believed that the (alleged) offender did not have means to fulfill 

compensation orders).  Furthermore, the literature confirms that some offenders are 

able to satisfy compensation orders and references the significance of the relationship 

between the perpetrator and victim when compensation concerns are at issue.   For 

example, teachers, professors, priests, employers, coaches, co-workers, landlords and 

civil servants who sexually abuse an individual, may be able to pay compensation from 

their business or employment income and personal assets.528  Also note that the 

literature confirms that sexual violence affects all classes and financial stratums of 

society, and as such, the Law Reform Commission's above-statement may be overly 

broad.   
 

With regards to the second issue, namely the compensation and sentencing 

preferences of victims it was clear from the participants' responses that no general 

statement can be made that can encapsulate all sexual assault victims' desires and 

preferences.529  Rather, each victim's wishes must be assessed individually taking into 

consideration race, class, culture, dependent obligations, (dis)ability and personal 

circumstances.  It would seem that participants who were opposed to (alleged) offender 

compensation will likely be more accepting of state assistance in light of their comments 

reflecting an aversion to offender interaction and in light of the preceding analysis of 

their economic losses.   

                                                 
527 South African Law Reform Commission (2001) at Section 4.2. 
528 See subsection 7.1.1 which reviews numerous studies that conclude that many offenders are 
employed and some have high incomes. 
529 Note that victims' compensation concerns should be addressed in the criminal justice system pursuant 
to numerous government policy documents as opposed to their sentencing wishes.  In this regard, in S v 
M  2007 (2) SACR 60 (W) at 89 it is confirmed that there are ‘differences in opportunities, psyches, 
physical strength, age, family or other support available to different rape survivors, and which result in 
different manifestations of trauma.’ 
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In light of the above, it can be said that the participants' expectations, in relation to 

compensation by the (alleged) offenders, are not consistent with the presumptions put 

forth by the Law Reform Commission.  
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8.7 Conclusions 

 
Many of the participants who completed the survey were able to identify economic 

losses resulting from both their victimization and their engagement with the criminal 

justice system. With this in mind the prosecutors and the judiciary can assist with 

ensuring indigent victims and their dependents benefit from the sources of 

compensation enumerated in subsection 1.1, namely the SRDG/CWS and other forms 

of offender based compensation pursuant to the CPA and POCA. 

 

Unfortunately, survey results confirmed that there was no financial assistance provided 

to any of the participants who took part in the survey, to assist them with:  

 economic loss(es) related to their recoveries;  

 economic loss(es) resulting from their victimization;  

 economic loss(es) resulting from their engagement with the criminal justice 

system;  

 and/or economic loss(es) relating to interruptions to familial and cultural 

commitments and/or for care of dependents.  
 

Furthermore, black impoverished participants clearly identified race, class and cultural 

concerns that heightened the negative effects of their gendered economic losses, when 

compared to white middle class participants.  In this regard, it can be said that race, 

class and cultural concerns indeed exacerbated the effects of gendered economic 

losses as a result of victimization such that they disproportionately affected this class of 

participants. This in turn resulted in a discriminatory burden on black impoverished 

women with regards to access to free services, attending to physical and mental health 

concerns and their care of dependents and their general personal security.  Again, 

these adverse and discriminatory effects were present despite the existence of the 

SRDG, numerous legislative prescriptions which provide for criminal compensation in 

sentencing proceedings, and community/cultural support structures.  
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It can therefore be concluded that the participants' survey responses verified the 

propositions set out in the beginning of this Chapter, namely that compensation 

provided by the state (via the SRDG and CWS), the alleged offender (via civil forfeiture 

proceedings) or the offender (via CPA sentencing provisions) would: 

 

 Assist female victims’ access to the criminal courts, security provisions, and free t 

psycho-medical services; 
 

 Assist  female sexual violence complainants with money to address quantifiable 

gendered losses that are unique to this class of victims; 

 
 Hold perpetrators accountable for the post-assault economic losses of 

complainants, in accordance with many victims’ preferences. 
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-CHAPTER NINE– 
 

SUGGESTED REFORMS  
AND PROBLEMS WITH RE-GENDERING THE CRIMINAL JUSTICE SYSTEM 

 

9.Suggested Reforms 

 
This thesis suggests that biases, amongst other factors, curtail compensation to victims 

of sexual violence and five suggested reforms are proposed to rectify this problem, 

namely:  strengthening intersections between culture and compensatory court 

processes; ensuring continuing legal education is provided to state role-players; 

ensuring the provision of community education for the public and sexual violence 

survivors in particular; ensuring the alignment of SRDG/CWS application processes with 

prosecutorial processes; and finally ensuring that NPA policy directives properly instruct 

and guide prosecutors.  

 

Before reviewing each of these suggested reforms it is important to note that societal 

stereotypes will continue to influence state role-players’ decision making when they 

carry out their official fucntions.  With this in mind this thesis suggests that it is also 

important to frame reform discussions in terms of a substantive equality approach (as 

noted in subsection 1.2). This approach entails a holistic review of equality and the 

imposition of positive measures to uplift sexual violence survivors when they engage 

with the criminal justice system as this approach recognizes both their historical 

economic vulnerabilities in society while also acknowledging that women are different 

than men on account of their dominant roles in families wherein they are mostly 

responsible for child and elderly care.530 It must be noted that this is currently not the 

approach taken by most gender violence advocates when reviewing discrimination in 

the criminal justice system, as they tend to focus their discussion on sentencing and 

evidentiary matters rather than substantive equality issues involving domesticity 

                                                 
530 Statistics South Africa (2010:ii) confirms that “poverty patterns continue to be gendered, and female 
headed households are more likely to have lower incomes, to be dependent on social grants and less 
likely to have employed members [and] women and female headed households are predominately 
responsible for the care of children.” 
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obligations and market assumptions that are often severely affected post sexual 

violence. More specifically, Joan Williams suggests that “we need to change the ways 

we talk about gender (including the way feminists do so)… [by] shift[ing] away from the 

current focus on sex and violence to a focus on the design of (market and family) work 

and entitlements that flow from it… [and] given the ways domesticity shapes both our 

institutions and our identities the most effective strategies for gender change [is to] use 

domesticity’s own momentum to flip and bend it into new configurations [that can benefit 

both men and women who manage families and market driven arrangements].” 531 

 

Turning now to the suggested reforms, firstly it is important to strengthen the 

intersections between culture and compensatory court processes in South Africa.  This 

in turn can result in more women reporting crime (thus escaping repeat victimization) 

and assisting in the prosecution of these offences as they can appease both customary 

and state gate-keepers.  In this regard Chapter Six comprehensively reviews this matter 

and suggests that VIS and CSR should reference the suitability of customary 

arrangements that are arranged alongside sentencing proceedings and that government 

benefits, like the SRDG and CWS, should provide compensation for customary 

damages so women are not bound to participate in informal customary practices by 

male figureheads who would like to subsume payments for their own benefits. 

 

Secondly, education and training of court role-players is critical to ensure that criminal 

compensatory provisions are employed in sexual violence cases.  In this regard, the 

New Zealand Ministry of Justice has confirmed that: 
 

‘…disproportionality [caused by bias] is exacerbated by a fundamental lack of.. 
understanding, sensitivity and responsiveness on the part of the criminal justice 
system (whether at an individual or organizational level)’ and therefore to respond 
to this problem ‘criminal justice agencies have typically adopted… inward focused 
responses [which] are directed towards improving cultural understanding and 
sensitivity within the criminal justice system in order to improve responsiveness… 

[including] training for staff.’ 532
 

 

                                                 
531 Williams (2000:7 to 8). 
532  New Zealand Ministry of Justice (2009). 
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With the above in mind, continuing legal education could focus on the following 

concerns: the general heads of damages of victims of sexual violence as outlined in 

Chapter Eight; court administration matters regarding court witness stipends 533; and 

finally information on precedent compensatory cases in sentencing matters such as 

those reviewed in the case studies in subsection 7.2 of this thesis. 

 

Thirdly, as noted by President Zuma ‘citizen education’ is a key component in 

overcoming access to justice concerns, in addition to continuing legal education for 

state role-players.  ‘Citizen education’ can empower victims with agency by ensuring 

that they understand their rights in relation to compensatory criminal compensation, 

including the right to receive court stipends and the SRDG.  However, Zuma 

acknowledges that: 
 

‘One main impediment to access for scores of our people is poverty. Due to 
poverty-related lack of education and ignorance, many people do not know the 
law and cannot exercise their rights. This makes the saying ‟ignorance of the 

law is no excuse‟‟ an anomaly in a developing country.’ 
534  

 

Fourthly, the author suggests that prosecutors who work with complainants or witnesses 

should assist victims with their applications for SRDG, when appropriate.  Letters that 

support grant applications should be prepared by prosecutors.  In this regard, sub-

section 15(1)(f), of Regulation 898 535, prescribed under the Social Assistance Act 13 of 

2004, concerning documents that ‘accompany application for social relief of distress’ 

allows for ‘alternative proof’  when submitting information for the SRDG.  Furthermore, 

there is a precedent for civil servants, who are not social workers, assisting with grant 

applications, namely sub-section 15(1)(d) of Regulation 898, which authorizes 
                                                 
533 The NPA acknowledges problems with public access and awareness of court witness stipends and in 
the NPA’s Crime and Criminal Justice Survey (2009: xiii to xiv) which included many respondents 
involved in violent crime matters it was confirmed that “respondents related most of their dissatisfaction to 
a lack of information [and] although information on all aspects of the court case and services available in 
the criminal justice system remains important, areas that still need special attention are information on 
what will happen in court, information on witness fees and information on medical, psychological, or 
community based victim support services.” 
 
534 President Jacob Zuma Keynote address at the 3rd Access to Justice Conference, Pretoria (08 July 
2011). 
535 Regulation 898 of the Social Assistance Act 13 of 2004, sub-section 15(1)(f). 
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corrections officials to assist relatives of convicted offenders, who are incarcerated in 

prisons, by providing them with ‘proof of admission of his or her spouse to a prison [so 

these applicants can obtain the SRDG].’ 536  With the above in mind, prosecutors could 

be of great assistance by providing referral information and supporting letters to sexual 

violence complainants/witnesses while the NPA could ensure a formal MOU is in place 

to facilitate SASSA visits to court houses and court preparation service providers. 

 

Finally, it is important that institutional role-players properly instruct their personnel.  In 

this regard the NPA should examine its internal policies and staff performance 

evaluations to ensure they address the compensatory concerns addressed in this 

thesis.  In this regard, the New Zealand Ministry of Justice has confirmed that 

‘[approaches to overcome bias include] organizational strategies or policy statements.’ 

537 

 

It is important to note that prosecutors require some discretion in matters involving 

compensatory sentencing and forfeiture processes for the administration of justice to 

work properly.  Therefore mandatory compensation laws will not cure the problem of 

gender bias.  This discretion is necessary because there are a myriad of victim 

concerns and contingencies that can be addressed by a variety of different 

compensation processes.  Accordingly, prosecutors need flexibility to ensure offender 

accountability and victim redress co-exist in a complementary fashion (for example in 

the case studies in Chapter Seven, eight (8) different types of compensatory processes 

are reviewed, some formal, some informal).   Limiting the discretion of court-role players 

can also be counter-productive especially if compensatory reviews become mandatory 

and victims are forced to agitate offenders and their families, in pursuit of compensation, 

when this may not be advisable for security, cultural or emotional reasons.  Finally, each 

component of the criminal justice system must work together and curtailing the 

discretion of one role-player can affect the efficiency of the entire criminal justice 

system.   As an example, if compensation reviews are required in all sexual violence 

                                                 
536 Regulation 898 of the Social Assistance Act 13 of 2004, sub-section 15(1)(f), 
537 New Zealand Ministry of Justice (2009). 
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cases then Correctional Supervision Officers may neglect other sanctions and concerns 

in their CSRs.538  On this issue, the New Zealand Ministry of Justice suggests that: 

 
‘…responses directed towards reducing discretion implicitly assume that 
the key problem [with bias and discrimination] is too much discretion and 
that rule tightening will reduce discretion and therefore lead to less 
disproportionality. A number of research studies, however, have questioned 
this assumption and demonstrated that, in isolation from cultural, individual 
and broader organizational and/or social change, this type of response is 
unlikely to be successful in addressing disproportionate criminal justice 
outcomes.’ 539 

 
 
To conclude this subsection, it can be said that in totality the above suggestions will not 

ensure the end of biases in the criminal justice system. This is so because lawyering 

tactics can subvert policy and legislative attempts to curtail the irrationality that leads to 

discrimination. In this regard Comack and Balfour, citing the Canadian example confirm 

that ‘in the interest of defending their clients, lawyers can strategically subvert and 

sabotage the intention of law reforms that they believe are politically motivated [by 

gender advocates as opposed to sound legal principles].’ 540 

 

In addition, it is important to note, as confirmed by Joan Williams in Unbending Gender,  

that “much discrimination, far from being intentional, is not even conscious [as] women 

are systematically disadvantaged by shared expectations built into established patterns 

of behavior that become institutionalized as simply the way things are done [and 

therefore] we need to shift from a model that depicts discrimination as caused by a bad 

actor, who needs to be removed, to an analysis of established patterns of behavior that 

operate to disadvantage women in subtle but systematic ways without any one person 

being at fault.” 541    

 

                                                 
538  For example mandatory compensation reviews could result in Corrections officials placing victim 
compensation concerns over the benefits of ensuring offender’s pay for their own sexual violence 
psychiatric treatment when it is financial viable (see the case study in subsection 7.2.2 where these 
concerns had to be canvassed by court-role players). 
539  New Zealand Ministry of Justice (2009: 113). 
540 Comack and Balfour (2004:18). 
541 Williams (2000:205-208). 



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

331 

 

With the above in mind, as suggested at the beginning of this subsection, it therefore 

important to frame discussions in terms of a substantive equality approach as this 

approach entails a holistic review of equality and the imposition of positive measures to 

uplift sexual violence survivors when they engage with the criminal justice system. This 

is so at this approach recognizes both their historical economic vulnerabilities in society 

while also acknowledging that women are different than men on account of their 

dominant roles in families wherein they are mostly responsible for child and elderly 

care.542 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                 
542 Statistics South Africa (2010:ii) confirms that “poverty patterns continue to be gendered, and female 
headed households are more likely to have lower incomes, to be dependent on social grants and less 
likely to have employed members [and] women and female headed households are predominately 
responsible for the care of children.” 
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-CHAPTER NINE– 
 

GENDER BIAS AND CRIMINAL COMPENSATORY PROCESSES 
 

10 Synthesis of all arguments 
 
This thesis set out to prove that institutional biases were partly responsible for the 

inadequate utilization of state and offender compensatory processes, in matters 

involving sexual violence, in criminal and quasi-criminal civil forfeiture cases, and this in 

turn resulted in discriminatory outcomes.  More specifically the neglected compensatory 

processes in question were first enumerated in subsection 1.1 (along with their 

foundational underlying theories) when it was noted that the following subjects would be 

reviewed: compensatory provisions in the Criminal Procedure Act (CPA) 543 and 

Correctional Services Act (CSA) 544 in relation to sentencing proceedings; 

compensatory provisions in the Prevention of Organized Crime Act (POCA) 545  in 

relation to civil forfeiture proceedings; and lastly, compensation derived from court 

supervised customary arrangements 546, as well as extra-judicial compensatory 

processes, namely court witness stipends and social grants for undue hardship. 547   
 

To prove the above hypothesis this thesis first set out two newly formed definitions of 

‘gender bias’ and ‘gender discrimination’ in subsection 1.2, and these definitions were 

based on Constitutional imperatives and international human rights discourses. 

Furthermore, these unique definitions included a criminal justice component as this 

thesis is concerned with the lack of utilization of compensatory provision in criminal and 

quasi-criminal forfeiture proceedings. 

                                                 
543 Act 51 of 1977 (CPA); see subsection 1.1 and 5.1 for a review of the compensatory sections in this 
Act. 
544 Act 111 of 1998 (CSA); see subsection 1.1 and 5.1 for a review of the compensatory sections in this 
Act. 
545 Act 121 of 1998 (POCA); see subsection 1.1 and 5.2 for a review of the compensatory sections in this 
Act. 
546 See subsections 5.4, 7.2.3 and 8.4, and Chapter 6, for a complete review of the customary 
compensatory traditions that are reviewed in this thesis. 
547

 A review of the Department of Social Developments’ Social Relief of Distress Grant (SRDG) and court 
witness stipends (CWS)  takes place in subsections 5.3 and 6.1.5. 
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In this regard, ‘gender bias’ was defined in subsection 1.2 as a process in which 

irrational stereotypes and unfounded prejudicial assumptions are used by state role-

players to justify preferential treatment for certain classes of victims in the criminal 

justice system (which contravenes subsection 9(1) of the Constitution and “the right to 

equal protection and benefit of the law” 548 ), or alternatively, to justify the lack of 

prosecutorial and court services available to female victims in the criminal justice 

system (which contravenes subsection  9(2)(3) and (5) of the Constitution as the state is 

obliged to “promote the achievement of equality” and to “not unfairly discriminate 

directly or indirectly…[on the prohibited ground of] gender [as this is presumed to be 

unfair discrimination] 549 ).” 

 

Furthermore ‘gender discrimination’ - which is an outcome of biased decisions – was 

also defined in subsection 1.2 by referencing the above noted constitutional provisions. 

In this regard ‘gender discrimination’ was defined as the unnecessary aggravation of 

women’s vulnerabilities, by state role-players in the criminal justice system, when they 

improperly address gender differentiations.  Also it was confirmed that an important 

conceptual underpinning of the definition of ‘gender discrimination’ is the notion that in 

some situations equality can require different and special practices/laws to ensure the 

vulnerabilities of disadvantaged groups are properly dealt with, while conversely, in 

other situations, equality can require the same treatment, and the equal application of 

practices and laws to all classes of victims, to ensure the vulnerabilities of historically 

disadvantaged groups are not heightened.550 

                                                 
548 Constitution, subsection 9(1). 
549 Constitution, subsections 9(2)(3) and (5). 
 
550 Note the comments of Joan Williams  in Unbending Gender (2000:205-208) regarding this important 
distinction which she characterizes as the “special treatment/equal treatment debate”:  
 

“...treating women the same can leave women vulnerable…but treating differently can also 
leave them vulnerable as well… [therefore] feminist should recognize a small realm of “formal 
equality” where men and women should be treated the same, along with a much larger realm of 
“substantive equality” where man and women should be treated differently…[this is so because] 
treating women and  men the same will backfire unless [“masculine norms”] are first dismantled. 
Otherwise women will be further disadvantaged when they are treated the same as men in the 
face of norms that favor men because they are designed around men’s bodies or life patterns.” 
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After establishing the definitional framework, constitutional boundaries and areas of 

concern, as noted above, three (3) original research sources were then employed - 

namely victim surveys, interviews with criminal justice role-players and court file case 

studies - to prove the assertion that biases were partly responsible for the inadequate 

facilitation of compensation payments to victims of sexual violence in criminal and quasi 

criminal forfeiture proceedings, thus leading to discriminatory outcomes.  In this regard, 

bias was suggested as a leading factor for this omission because interviews and case 

studies in Chapters Seven confirmed that state role-players did not assist victims of 

sexual violence, who are mostly female, because they incorrectly believed the following: 

that their financial losses were not quantifiable; that they generally did not want or need 

compensation; and that they were not placed at a severe gendered financial 

disadvantage when compensation was not reviewed in relation to costs associated with 

attending court and post assault health services.  Victim surveys in Chapter Eight 

undertaken for this thesis rebutted these unfounded assumptions and confirmed that: 

many sexual violence complainants were able to list quantifiable damages relating to 

both their court appearances, post-assault care and security/relocation expenses; some 

of these victims would accept compensation from offenders and the state; and modest 

amounts of compensation would be useful in addressing their unique gendered financial 

losses.   

 

Furthermore, research conducted for this thesis also confirmed that the conduct of state 

attorneys, prosecutors and judges was also discriminatory when they overlooked the 

compensatory concerns of victims, partly on account of biases, for two reasons. 

 

First, discrimination was evident as state officials ignored the unique vulnerabilities of 

sexual violence victims by not ensuring positive measures were in place to address their 

unique post assault compensatory concerns. More specifically state officials did not 

actively canvass readily available compensation avenues, nor did institutional overseers 

ensure mechanisms existed in this regard (such as performance monitoring) due to the 

                                                                                                                                                             
Also note that the two forms of equality referenced above, namely formal and substantive equality, 
were comprehensively discussed in subsection 1.2. 
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biases mentioned above and this in turn unnecessarily heightened the disadvantages 

that sexual violence victims’ face, post-assault. This was so because compensation, if 

awarded, could have assisted these victims with their unique gendered financial losses 

in relation to court attendances, post assault medical care and security/relocation 

expenses.   

 

Secondly, discrimination was also evident as other ‘classes’ of victims in South Africa 

were regularly provided with compensatory assistance (namely commercial crime 

victims and violent crime victims in general) in contrast to sexual violence victims who 

are predominately female. Again this favoritism occurred partly on account of the 

gender biases held by state officials who assumed that the gendered expenses of 

sexual violence victims, were superfluous and vague, as compared to the expenses 

incurred by other classes of victims. Also, once again, by improperly differentiating the 

entitlements afforded to various classes of victims they unnecessarily heightened the 

disadvantages that sexual violence victims’ face, post-assault, because compensation, 

if awarded, could have assisted these victims with their unique gendered financial 

losses in relation to court attendances, post assault medical care and security/relocation 

expenses; 

 

The above summation of how biases and discrimination disrupted the use of 

compensatory provisions, although helpful, does still require further elaboration. This is 

so because it is also important to show how the new factual assertions put forth 

throughout this thesis, when combined together, confirm the existence of bias, as one 

factor, that contributed to the lack of compensation being provided to victims of sexual 

violence, thus leading to a discriminatory outcome. In this regard it is asserted that the 

below five (5) new factual assertions, when combined together, do just that. 
 

 First, case studies and interviews in Chapter Seven, along with victim surveys in 

Chapter Eight, confirmed that various ‘classes’ of victims in South Africa were 

provided with unequal compensatory prosecutorial and judicial assistance 

(namely sexual violence victims as compared to commercial crime victims and 
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violent crime victims in general).  In this regard, interview data in subsection 7.1.1 

confirmed that Sexual Offences Court magistrates in Cape Town, who oversaw 

1172 sentencing proceedings, only saw fit to order compensation on 4 

occasions. Furthermore, Sexual Offences Court prosecutors in Cape Town who 

worked on 742 sentencing matters only dealt with victim compensation on 9 

occasions. The above two findings can be juxtaposed with interview findings from 

commercial crime prosecutors in Cape Town who confirmed that of the 65 

successful convictions obtained from 2003 to 2005 a total of 40 cases involved 

compensatory orders at sentencing.  Also, in the case study in subsection 7.2.6, 

prosecutors initially advised the author in writing that they could only assist 

commercial crime victims with their compensatory concerns in POCA forfeiture 

proceedings, and not victims of sexual violence, only to subsequently change this 

discriminatory policy position thereafter. Finally, in the court case studies in 

subsection 7.2 there was a biased decision making patterns and discriminatory 

outcomes when state role-players assisted violent crime victims in general by 

ensuring that their compensation arrangements were aligned to CPA sentencing 

orders, while conversely, in sexual violence cases, state role-players ignored the 

needs of victims and did not place compensation arrangements in the final 

correctional supervision orders and suspended sentences despite the fact that 

these agreements were used by offenders as mitigating circumstances to reduce 

their sentences. 

 

 Second, interview data in subsection 7.1.1, confirmed that prosecutors and 

magistrates rarely assisted victims of sexual violence with their compensatory 

concerns in sentencing proceedings because, in part, they were under the 

misconception that financial losses in sexual violence cases were not quantifiable 

and these victims generally did not want or need compensation. Furthermore 

prosecutors dismissed the compensatory concerns of victims of sexual violence, 

on account of the above prejudicial assumptions, even though there were 

extensive prosecutorial directives (as summarized in subsection 5.5) that 

directed them to review the unique financial concerns of this specific vulnerable 
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class of victims. In addition, magistrates and judges also dismissed the 

compensatory concerns of victims of sexual violence despite the existence of 

constitutional imperatives, international human rights instruments and precedent 

case law, which implored them to review the financial needs of vulnerable victims 

of violent crime (as outlined in Chapter Two, Three and Five respectively). With 

the above in mind when state officials did not actively canvass readily available 

compensation avenues, due to the biases mentioned above, this unnecessarily 

heightened the disadvantages that sexual violence victims’ face, post-assault. 

This was so because compensation, if awarded, could have assisted these 

victims with their unique gendered financial losses in relation to court 

attendances, post assault medical care and security/relocation expenses.   

 

 Third, interview findings in subsection 7.1.2, along with case study data in 

subsection 7.2.3, confirmed that prosecutors and magistrates/judges in South 

Africa rarely vetted patriarchal customary law arrangements when they presented 

themselves in sentencing proceedings, to ensure that victims were not 

disadvantaged by such agreements, as these payments were often subsumed by 

male figures who negotiated these customary settlements.  In addition, 

prosecutors and magistrates/judges rarely ensured customary financial 

agreements were included in suspended sentences and correctional supervision 

orders when case law precedent existed, in relation to violent crime, that such 

arrangements should be canvassed. 551  With this in mind, interview data in 

subsection 7.1.2, confirmed that prosecutors and magistrates rarely assisted 

victims of sexual violence with their compensatory cultural concerns because, in 

                                                 
551 Note Terblanche's comments (2007: 176-177) regarding the reported case of S v Maluleke 2008 (1) 
SACR 49 (T) as it relates to the suitability of court oversight of customary compensation arrangements. 
The case involved the murder of a home intruder and Terblanche sums up the sentencing order as 
follows: ‘at stake in this case was a traditional custom in terms of which she should send an elder member 
of her family to that of the deceased, as a token of an apology and a way to mend the relationship 
between the families... [upon which she would be sentenced to] eight months' imprisonment, suspended 
on condition that inter alia that she follow this custom.’ Furthermore, Cowling (2008: 338) confirms that 
the affected ‘community considered itself to be largely governed by African customary law… [and] 
overtures between the accused’s and deceased’s families had been made in accordance with customary 
traditions [so that the suspended sentence was in order].’ 
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part, they were under the misconceptions: that financial losses in sexual violence 

cases were not quantifiable; that these victims generally did not want or need 

compensation; and that customary payments were outside of the courts’ 

jurisdiction despite the severe gender imbalances that accompany such 

patriarchal agreements and despite the fact that these customary arrangements 

were cited by magistrates as mitigating reasons in which to reduce sentences.  

With the above in mind, when state officials did not properly vet and canvass 

customary compensation agreements, on account of the biases mentioned 

above, this unnecessarily heightened the disadvantages sexual violence victims’ 

face, post-assault. This was so because customary compensation, if properly 

vetted, could have assisted these victims with their unique gendered financial 

losses in relation to court attendances, post assault medical care and 

security/relocation expenses.   

 

 Fourth, victim surveys in Chapter Eight, and a Ministerial response to 

Parliamentary question (as outlined in subsection 5.3), confirmed that 

prosecutors rarely informed sexual violence victims of available government 

emergency social grants and court witness stipends, when offenders did not 

provide compensation, despite prosecutors’ awareness that many complainant-

witnesses have burdensome economic losses that directly relate to their gender, 

such as childcare, pregnancy and security costs. With the above in mind when 

state officials did not actively canvass readily available grants and court stipends, 

due to the biases, this unnecessarily heightened the disadvantages that sexual 

violence victims’ face, post-assault. This was so because compensation, if 

awarded, could have assisted these victims with their unique gendered financial 

losses in relation to court attendances, post assault medical care and 

security/relocation expenses.   
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 Fifth, victim survey data in Chapter Eight confirmed that many sexual violence 

complainants can easily enumerate various quantifiable damages relating to both 

their court appearances and post-assault care, and that some of these victims 

would accept compensation from offenders and the state. With the above in mind 

when state officials did not actively canvass readily available compensation 

avenues, due to the biases, this unnecessarily heightened the disadvantages 

that sexual violence victims’ face, post-assault. This was so because 

compensation, if awarded, could have assisted these victims with their unique 

gendered financial losses in relation to court attendances, post assault medical 

care and security/relocation expenses.   
 

In addition to the above five (5) findings, which as stated previously, in combination 

prove biased decision making and discriminatory outcomes, research in this thesis also 

confirmed five (6) subsidiary conclusions.   

 

First, indigenous customary compensation payments can greatly assist victims by 

providing them with money to attend to post-assault expenses.  In this regard, in the 

case study in subsection 7.2.3 a prosecutor, defense attorney and magistrate who 

arranged a customary payment of R30 000 confirmed that this agreement ‘will be her 

only chance or only break in her life.’   Furthermore, victim surveys in Chapter Eight 

confirmed that many impoverished complainants were greatly assisted by customary 

payments.  More specifically, in subsection 8.4 it was confirmed that numerous sexual 

violence victims had incurred debt to due post assault economic losses and that many 

of these victims employed non-state dispute forum mechanisms, or customary or 

community forums, to obtain financial redress. With the above benefits in mind this 

thesis therefore suggests that court role-players should better align these customary 

arrangements with criminal sentencing processes, prosecutorial mandates and post 

assault government benefits (as outlined in subsection 6.1.5). This would ensure that 

women and children have wider access to customary compensation payments and that 

customary arrangements will not be distorted by negative patriarchal influences (as 

noted in subsection 6.1.4) as they will be supervised and vetted by the courts. Also note 
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that, if this alignment occurs customary agreements could be incorporated into criminal 

sentences, and in addition, court witness stipends (and social grants) could better assist 

victims with money for cleansing ceremonies and customary damages so they are not 

unnecessarily tied to familial or community restitution processes that are often abused 

by male gatekeepers.    
 

The second ancillary conclusion drawn from the research is that victims of sexual 

violence incur many post-assault expenses, in relation to their court appearances and 

post-assault treatment.  In this regard, survey participants in Chapter Eight confirmed 

they incurred the following types of expenses, post assault: transportation, medical, 

telephone, property damage, emergency housing, security, employment disruption, 

school cancellation, counseling, child care, and legal fees.  Furthermore, in subsections 

8.4 and 8.5, it was made clear by survey participants that many impoverished victims 

often cannot attend post-assault government services, or ensure meaningful access to 

the criminal justice system, on account of financial obstacles relating to transportation 

costs and dependent care costs.  
 

The third ancillary conclusion is that sexual violence offenders often have assets and 

money that can be subject to compensation orders or customary payments. In this 

regard, research in subsection 7.1.1 confirmed that many offenders were employed 

before sentencing and therefore they likely have savings that can be used to satisfy 

CPA compensation orders. Furthermore, in the victim survey findings in subsection 8.6, 

fourteen (14) of the thirty-five (35) survey participants who knew their offenders, 

indicated that the perpetrator had current or past employment income and/or access to 

assets, such as a home or car.  

 

The forth ancillary conclusion is that compensatory provisions and processes, in 

criminal and quasi-criminal forfeiture proceedings, can be easily arranged so as to 

assist victims, as they are informal and flexible. Moreover, research in Chapter Five 

confirmed that compensatory criminal processes, including procedures for the execution 

of orders and penalties for offender non-compliance, are beneficial because they are 

facilitated by state role-players, without cost to complainant, and when compensation is 
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ordered as a condition of sentence offenders may be incarcerated if they default on the 

payments. With the above benefits in mind, the case studies in subsection 7.2 

confirmed the flexibility and informality of compensatory provisions, both in sexual and 

non-sexual violence matters, along with suitability of third party payments.  For 

example, in Case Study Seven, when the offender did not have a bank account the 

court ordered that his car registration papers should be provided to the victim instead, 

after police confirmed the car ownership.  In addition, in Case Studies Three and Eight, 

offenders borrowed funds from family and friends with prosecutors and the judiciary 

endorsing this approach. Finally, quantum was assessed in various cases on an ad-hoc 

basis, sometimes without quantification, and sometimes based on arbitrary foundations, 

such as the value of outstanding house bonds for a gunshot victim who could no longer 

afford these payments in Case Study Eight, or in the case of a sexual violence matter in 

Case Study Two for un-assessed future counseling losses.   

 

The fifth ancillary conclusion is that state and offender impoverishment concerns in 

South Africa should not be used to pre-empt the provision of compensation to victims of 

sexual violence as other jurisdictions in the developing world have compensatory state 

and offender compensation schemes for victims of sexual violence and they have 

simply prioritized budges and prosecutorial resources accordingly. More specifically, as 

reviewed in Chapter Four, there are numerous state compensation schemes in India 

and there are mandatory compensatory sentencing laws in Tanzania in cases of sexual 

violence. 

 

Finally, the last ancillary conclusion is that constitutional precepts are offended when 

biases prevent compensation to victims of sexual violence. In this regard, research 

confirmed that compensation can reduce attrition rates in sexual violence prosecutions 

and therefore section 12 of the Constitution, regarding security of persons, is relevant.  

In this regard, compensatory criminal processes, alongside remedial emergency social 

grants, can reduce secondary victimization as many sexual violence complainants can 

remove themselves from abusive environments, or increase their security, with the 

assistance of state or offender compensation payments. 
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Also note that subsection 9(1) of the Constitution requires “equal protection and benefit 

of the law” 552 and this thesis suggests that although laws and policies are in place to 

assist victims of sexual violence with their compensatory concerns these laws/polices 

are rarely canvassed for this vulnerable group while other ‘classes’ of victims in South 

Africa are provided with abundant compensatory prosecutorial and judicial assistance, 

(namely commercial crime victims and violent crime victims in general).  Bias was 

suggested as one of many factors leading to this discriminatory behavior because 

interviews and case studies undertaken for this thesis confirmed that state role-players 

did not assist victims of sexual violence with their compensatory concerns, even though 

laws and policies implored them to do so, because they incorrectly believed that their 

financial losses were not quantifiable and/or sexual violence victims generally did not 

want, or need, compensation.  Victim surveys in Chapter Eight rebutted these 

unfounded assumptions and confirmed that many sexual violence complainants were 

able to list quantifiable damages relating to both their court appearances and post-

assault care, and that some of these victims would accept compensation from 

offenders, or the government, and that modest amounts of compensation would be 

useful to these victims. 

 

Also a second constitutional concern was identified in the empirical research conducted 

for this thesis when it was confirmed that prosecutors, judges and state-attorneys 

“indirectly” worsened the vulnerabilities of victims of sexual violence, who are mostly 

females, by neglecting their substantive equality rights in contravention of section 9(2) 

and (3) of the Constitution (which requires the state to “promote” equality and to desist 

from “unfairly discriminat[ing]”). 553  This constitutional breach occurred indirectly as 

                                                 
552   Constitution, section 9(1). 
 
553  Constitution, subsections 9(2) and (3).  
 
In addition, Albertyn and Goldblatt (2012:35-30) confirm that section 9(2) has been interpreted by the 
Constitutional Court to provide for a “substantive notion of equality” which requires the “dismantling… of 
systematic under-privilege” so as to “overcome a past characterized by deep social and economic 
inequalities, in which race, gender, and other patterns of exclusion and disadvantage structured access 
to, and enjoyment of, opportunities and benefits.” Moreover, in the words of Mosenke J, in Minister of 
Finance v Van Heerden 2004 (6) SA 121 (CC), 2004 (11) BCLR 1125 (CC) at paragraph 27, “the 
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state role-players, applying gender neutral laws and policies, disadvantaged women 

sexual violence victims by way of inaction and omissions mainly on account of the 

gender biases canvassed above (which again wrongly suggested women sexual 

violence victims did not want or need compensation nor did they have quantifiable 

losses).  

 

More specifically, research found that these biases worsened the existing vulnerabilities 

of women when they confronted the criminal justice system, and when they sought out 

post assault health services, as readily available avenues of compensation (including 

the SRDG, CPA and POCA provisions and customary arrangements) were preempted 

outright on account of gender biases and these compensatory sources could have 

helped victims address their dire post assault access to justice and health 

predicaments. This second discriminatory outcome was not dependent on differential 

protection and benefit of the law so it did not offend subsection 9(1) of the Constitution, 

as the first discriminatory outcome noted above does, but rather discrimination was 

caused by the unnecessarily exacerbation of gender inequality for which the 

Constitution Court jurisprudence compels the state to act upon and “dismantle”. 554  In 

this regard, victims of sexual violence, who are mostly women, face unique financial 

obstacles in pursuing post-assault justice and health care and this thesis asserts that 

the lack of attention to their financial predicaments, despite laws and policy directives 

imploring them to fully canvass compensatory provisions, was discriminatory. This was 

so because compensation could have meaningfully helped women victims and in this 

regard victim surveys in Chapter Eight confirmed that many victims did not avail 

themselves of free government psycho-medical services, nor did they fully engage the 

                                                                                                                                                             
substantive notion of equality recognizes that besides uneven race, class and gender attributes of our 
society, there are other levels and forms of differentiation and systematic under-privilege, which still 
persists [and] the Constitutions enjoins us to dismantle them and to prevent the creation of new patterns 
of disadvantage.” 
 
Finally note that Albertyn et al. (2012:45 and 60) confirms that Constitutional Court jurisprudence suggest 
that section 9(3) “is capable of resulting in appropriate substantive equality analysis” although “a 
substantive interpretation of section 9 with regard to gender equality is not always understood or applied 
adequately by all of the judges of the Court.” 
 
554 Mosenke J, in Minister of Finance v Van Heerden 2004 (6) SA 121 (CC), 2004 (11) BCLR 1125 (CC) 
at paragraph 27. 



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

345 

 

criminal justice system, on account of gendered economic barriers, such as concerns 

over child care costs or transportation expenses, that were clearly discriminatory in 

effect.  
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10.1 Final remarks 
 

The issue of post-assault compensation for victims of sexual violence is indeed 

contentious as it necessarily requires placing a ‘price tag’ on a terrible life altering 

experience.  Regardless, research on post-assault compensation is necessary as it can 

assist with understanding the financial barriers victims face when they wish to attend 

court and important post-assault health services.  In addition, access to courts and post-

assault care is a basic human right and Constitutional imperative as noted in Chapters 

Two and Three.   
 

With the above in mind, it is asserted that role-player bias must be addressed in relation 

to victims’ access to state and offender compensation.  This is so because research in 

this thesis confirms that there are numerous avenues of state and offender 

compensation for victims of sexual violence that remain unused partly on account of the 

following biased assumptions held by many South African prosecutors and judges: 
 

 Assertions that all sexual offenders are impecunious tsotsis 555 and therefore 

compensation provisions which are tied to suspended sentences and correctional 

supervision orders should not be canvassed by prosecutors and judges in 

sentencing proceedings; 
 

 Assertions that financial losses associated with sexual violence cannot be 

quantified 556 by prosecutors and judges as this type of violence only involves a 

mere insult to the person when there is no visible physical injuries present; 

 

                                                 
555 Research undertaken in this thesis, and beyond, confirms this is an incorrect assumption. For example 
a Medical Research Council Policy Brief (2009) confirmed, after surveying 1738 households in the 
Eastern Cape and Kwa-Zulu Natal, that men who raped were likely to be educated and also likely to earn 
over R500 per month. Also note the survey findings in this thesis in subsection 8.6. 
 
556 Participants who assisted with the survey in Chapter Eight noted numerous quantifiable losses 
including the following types: transport, medical, telephone, property damage/replacement, emergency 
housing, security, employment losses, school disruptions, counseling and childcare. 
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 Assertions that all victims of crime suffer the same indignities 557 when they 

engage the criminal justice system so victims of sexual violence do not require 

special compensatory attention. 
 

The author, throughout this thesis, rebutted all of these assertions. Also the author 

comprehensively reviewed constitutional provisions, legislation, regulations, 

departmental strategic plans, international human rights instruments, case law, and all 

of the other ‘nuts and bolts’ that the government of South Africa employs when 

addressing gender violence and the compensatory rights of victims of sexual violence.  

Put simply, there are ample laws and performance benchmarks that prosecutors and 

judges must abide by yet biases are so powerful they can circumvent all of these public 

protocols and obligations. Therefore it is important to ask, before concluding this thesis, 

one final question: Why would judges, magistrates, prosecutors, correctional officials, 

court administration staff and senior management in the DOJCD and NPA, act in a 

biased manner? 
 

The answer is as follows.  People and institutions bring the assumptions and beliefs 

which are held by the larger society, into their jobs and strategic mandates. 558  With this 

in mind, there is widespread ignorance in society about the agency of women, the 

ordinariness of sexual violence offenders (be they priests, teachers, public servants or 

neighbors), and finally, the physical, emotional and financial costs of being raped.  

                                                 
557 It is asserted that sexual violence victims, who are mostly women and children, do have special 
compensatory needs and the intrusive treatment they receive when cooperating with criminal justice 
officials does set them apart from other victims. In this regard Doe (2004: 21), a Canadian rape survivor, 
confirms that ‘the massive amount of drugs that doctors administer during the gathering of the sexual-
assault evidence kit, combined with the trauma of rape, can cause you to miss your period or otherwise 
mess with your menstrual cycle and make you feel unwell.’  Also, at 304, Doe notes that: ‘a doctor, 
usually male, gives you an internal to verify penetration and to capture any rape sperm. There is usually a 
good chance of this as no one has allowed you to pee. You stand on a sheet in the middle of a room. 
Hairs are removed from your scalp and plucked from your public area. Skin cells are scraped from your 
shin. Blood is taken from your arm. Saliva from your mouth. They give you massive doses of antibiotics 
and morning after pills that make you ill. Everything is put into a little box and put away, and you never 
see it again.... anyone would agree that the tests are invasive and intrusive. I can testify that they are 
experienced by women involved as a second assault.’ 
558 Other prominent feminists agree, such as Comack and Balfour (2004:184) when they note that 
‘prevailing socio-political context[s] and discursive construction[s] based on gender, race and class inform 
[court role-players] case building work.’ 
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-APPENDIX 1- 
 

Interview schedule (structured and unstructured Interviews) 
 

and  
 

Structured questions posed to prosecutors/magistrates (structured interviews) 
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Interview Schedule  
(structured and unstructured Interviews) 

 
1) Structured interviews with prosecutors took place in Cape Town’s Sexual Offences 
Courts on the following dates:  

 9th 11th 23rd 24th 25th 30th May 2006 
 7th 9th June 2006 

 
2) Structured interviews with magistrate took place in Cape Town’s Sexual Offences 
Courts on the following dates: 

 18th 24th 26th 30th 31st May 2006 
 1st 7th June 2006 

 
3) Structured interviews with High Court role-players took place in Cape Town’s High 
Court on the following dates: 

 27th March 2006 
 6th September 2006 

 
4) Unstructured interviews with commercial crime prosecutors took place in Cape 
Town’s Commercial Crime Court on the following dates: 

 11th January 2006 
 15th March 2006 

 
5) Unstructured interview with a SANCO community leader interview took place in Cape 
Town on the following date: 

 17th July 2006 
 
6)  Unstructured interview with a family mediator, who intervened in a sexual violence 
matter, took place in Cape Town on the following date: 

 22nd February 2006 
 
7) Unstructured interviews with corrections officials took place in Cape Town’s 
Correctional Supervision Offices on the following dates: 

 3rd April 2006 
 31st August 2006 

 
8) Unstructured interviews for the case study in subsection 7.2.3 took place in Cape 
Town’s Sexual Offences Courts on the following date: 

 12th May 2006 
 
9) Unstructured interviews for the case study in subsection 7.2.7 took place in Cape 
Town’s Regional Court on the following date: 

 23rd March 2006 
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QUESTIONS FOR PROSECUTORS AND MAGISTRATES/JUDGES  

Issues relating to compensation for victims of sexual violence  
Bryant Greenbaum B.A., LL.B., LL.M, Ph.D. Candidate (UCT) 

________________________________________________________ 
 

NOTE: The below questions will guide the interview. Your answers will be recorded and 
transcribed. You agree to the public release of your identity, recording and transcription. 
________________________________________________________________ 
 
1) Are you working in a SOCA unit or outside a SOCA unit or as Magistrate or Judge? 
If yes, for how long? 
 
2) How many sexual sentencing matters have you dealt with in the past on a yearly 
basis? 
 
3) Have you been assigned to a sexual assault or indecent assault matter where you, 
the Prosecutor or the Judge/Magistrate, addressed the issue of victim compensation? 
 
4) Have you been assigned to a criminal matter where you, the Prosecutor or the 
Judge/Magistrate, addressed the issue of victim compensation? 
 
5) Have you been assigned to a sexual assault or indecent assault matter where you 
informally dealt with the compensation needs of the victim?  
-Examples include the following informal customary practices: arranged marriages 
(baleka/twala), polygamy, lobolo, payment for a cleansing ceremony, damages for 
adultery and religious rituals. 
-Examples include other legal procedures such as: maintenance orders, the Child Care 
Act, the Domestic Violence Act, bail conditions, diversion conditions, plea and sentence 
agreements, discontinuances, withdrawing cases.  
 
6) Compensation orders are common in commercial crimes courts but not sexual 
offences proceedings - Can you provide your insights into why Courts rarely order 
compensation in sexual offences cases? 
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-APPENDIX 2-  
 

Documents relating to Case Study Seven (subsection 7.3.7)  
 

A civil forfeiture court case in the  
High Court of South Africa (Cape of Good Hope Provincial Division) 
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Regional Office 

Tel .27124877000 

Fax -27 124877083 

NPA Building 

1 I 5 Bullengraehl S1reet 
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P/BagX9178 

Cape Town 

"" South Afnca 

ox 541 

Cilj)(ITown 

EmilI: 

haonje@npagov,za 

www.nPll.!IOVza 

Asset forfeiture Unit 

16 August 2006 

Mr Greenbaum 
CAPE TOWN 

Dear Mr Greenbaum 

Our ref: Mv E 0 Baartman 

NOPP Y BRAUN CASE NUMBER 22012008 

I refer to your meeting of 28 June 2006 with members of the Asset 
Folfeiture Unit and correspondence In this matter. I sincerely apologise 
for the delay in responding to you. The matter was taken up 'Mth our 
head office to obtain guidance on how we ought to respond to the 
Issues you raise. 

I wish to again e~ress our appreciation for the active interest you have 
shown In this matter. We have considered your view thaI the minor 
complainanls In the relaled criminal proceedings may have an Interest 
In the property currently under prese,....atlon In the matter of the NDPP y 
llril!!J. 

As discussed with you, our office Inslltuted proceedings in terms of 
chapter 6 of the Prevention of Organised Crime Act, Nr 121 of 1998 
("POCA'). Chapter 6, and in partiC\llar applications Involving property as 
an Instrumentality of aime, makes 00 provision for compensation for 
victims that have suffered loss or damage as a result unlawful actMty 

We have in the past however, where possible, made arrangements with 
victims v.tIo have suffered finandalloss as a result of criminal activity, 
to achieve some compensation for victims. However, these cases are 
limited to situations where the loss is reasonably easi ly quantifiable and 
there are no material disputes about whether the victim is liable 10 
compensation and what the quantum of compensation is. This process 
In any event usually requires the agreement of all the party's involved, 
with the ulllmale sanction 01 the court. We have also only been involved 
In arrangements of this nature in cases invotving the proceeds of crime 
and not instrumentality cases. 

Ju.Uce In our loclety. 80 Ihat people cen live In Ireedom end security 

CAPE TOWN 

Regional Office 

Tel +27124877000 

Fn +27 124877083 

NF'A Bu~dlng 

1 15 Bultengrecht Street 

Caj)IITown 

.,," 

P/BagX9178 

~pe TO\'rTI 

8000 

South Africa 

OX 541 
_T~ 

Emait: 

htronje@npa.gcrua 

'tIWW.n!)8. p .ll! 

Asset forfeiture Unit 

16 Augusl 2006 

Mr Greenbaum 
CAPE TOWN 

Dear Mr Greenbaum 

Our ref: AtJv E 0 Saartman 

NOPP v BRAUN - CASE NUMBER 22012006 

I reler 10 your meeting of 26 June 2006 with members of the Asset 
FoI'fallura Unit and correspondooce In this matter. I sincerely apologise 
lot the delay In responding 10 you. The matter was taken up Wlth our 
head offICe to obtain guidance on how we ought to respond to the 
..... yoo .... 

I wish 10 again e~ress our appreCIation for the IIclive interest you have 
shown In this matter. We have considered your view thai the minor 
complainants In the related crfmlnal proceedings may have an Interest 
In the property currently under presel'llatlon In the matter 01 the NOPP y 
ll!ilm, 

As discussed Wlth you, our office Inshtuted proceedings In terms of 
chapter 6 of the Prevention of Organised Crime Act NT 121 of 1998 
("POCA;. Chapter 6, and In particular applications Involving property as 
an InslnJmentality of aime, makes no provision lot compensation lor 
victims that have suffered loss ot damage as a result unlawful actMty 

We ha'19 In the past however, where possible, made arrangements with 
victlms Who have suffered financial lOss as II result of criminal acllvity, 
to achieve some compensation for victims. However, these cases are 
limited 10 situations where lhe toss is reasonably easily quantifiable and 
there are no material disputes abOUt whether the victim is liable to 
compensation and what the Quantum of compensalion is. This process 
In any event usually requires the agreement 01 all the party's invol~ed, 

with the ultimate sanction 01 the court. We ha'19 also only been Involved 
In arrangements of this nature in cases Involving the proceeds of cnme 
and not instrumentality cases 

JUtUct In our tOciety, .0 thaI people cln Itve In fr.e dom and securlt1 
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1115 unfortunately the view of the National Proseruting Authority ("NPA") that we are not 
In a position to pursue compensation for vidims who have suffered damages or n0n­

pecuniary loss, as the POCA was not des9ned \0 prosecute such claims. As a statutory 
body, the NPA is required to act within the frameworll 01 the statutory authority given to 
Its members. In the circumstances therefore we are constrained to provide the kind of 
assistance you suggest. 

The abi lity \0 compensate vlc~ms of violent crimes that cause physical and emotional 
damage, Is a serious concem of the government and is currently the subject 01 a law 
Reform Project. It Is hoped that this will result In a more .a~slactory legislative 
frameworll within v.tIich to deal with matters such as this. 

POCA does also currently provide that funds paid Into the Criminal Assels Recovery 
Account rCAM"). can be made available \0 organisations who provide support to the 
viclims of crime. This may be an avenue you wish to explore. 

A further alternative would also be to contact the legal Resources Centre to explore any 
other legal avenues open to the minor complainants. 

We remain open to discussions on a way that we can assist the victims in this matter, 
provided these proposals can be accommodated within the legal frameworll goyeming 
the NPA Of the POCA. 

Yours faithfully • 

A\(,W,~( 
H Cronje 

Regional Head 
Asset Forfeiture Unit 
Weslem Cape 
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It Is unfortunately the view of 1M Naijonal Prosecuting Authority rNPA") that we are not 
In a positior1 to pursue compensalloo for victims who ha~e suffered damages or non­
peeunlary loss, as the POCA was not designed to prosecute such claims. As a statutory 
body, the NPA is required to act within the framework of the statutory authority gl~en to 
115 members. In the circumstances therefore we are constrained to provide the kind of 
assistance you suggest. 

The ability to compensate victims of violent crimes that cause physical and emotional 
damage. Is a serious concern of the government and is currenUy the subject of a law 
Reform Protect.. It Is hoped that this will result In a more saijsfactory legislative 
framework within which to deal with matters sud! as thls. 

POCA does also currently provide that funds paid into the Criminal Assels R8COV'ery 
Account rCAM"). can be made available 10 OfganlsatKlOs who provide support 10 the 
victims 0( crime. This may be an avenue you WIsh to explore 

A further alternative would also be to contact the Legal Resources Centre 10 explore any 
olher legal avenues open to the minor complainants 

We remain open 10 d iscussions on a way that we can asslsllhe victims in this mailer. 
provided these proposals can be accommodated within the legal framewor\r; go~emin9 
the NPA or the POCA. 

y~ faithfuUy • 

A\(vJ,~( 
H CronJe 

Regional Head 
Asset Forfeiture Unit 
Weslern Cape 

2 
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DELI VERED BY HAND 

TO 11><- Centre foe Child uw 

TO: Werncr B ""'" 

TO: Vi11abro"" (Pty) lid , 

Deu Si~{ad"",s: 

flE5TER & ASSOCIATES 
',,"CEIYED 

RE: Tbs Nationl Dirutor of Publl. Pmst<lItionO u d W~mu Bra .. n. 
VIlI_hra"" (Ply) Ltd, CU~ .... mbu n onoo6 aadlor IIH4G QO§, in tht 
Hie h Court of South A fric, IC,p! "r Good 1101>< PIY"lnclal Dj,'lolon) 

I have been in contacl witlt some of)'OU as !be ottacllcd comm""icalioo.s confirm, My 
conlaC! ptt'''iously and to date is os • mctobcr "fthe public """cerned with the care of 
sexuaUy abw>cd aod exploited childr= In ~eral and the affected children in !be 
above "",ed Cl,;1 man ... (even though I ha'-e ne" .... :ontac:!cd Ibe affocted childeen m 
the" guardian. i .. Cas<: oumbo« 22onOO6 and/o< 11244120(6)-

My initiol involv,""ent in this m.n ..... "utl,ned in the _h.cd un-""""" aod un. 
do.ted.ffidavit th .. I emailedlO Elilabcth Baartm .... of the Nationoll'rosecuring 
Authority, Oft 5 Jutte 2006, T'hbo .ffId •• ·u Is 111"'_.' App~adh ttl. In this 
affidavit I asserted that I w .. of the opinion that "the mi ...... rompi .. """,. [in Case 
nwnbc.- 22012006 and/or I 124412006} had CU\a", \egai ... tidemon" with rqoru. to 
the property th.t i. the subjecc of this <:Urtc:nt Application and the miD<>< oomplai"""'" 
may require ie¥al representation to a>5UTt: tJte;r inure.IS """'" re\liewcd" I_ed 
the furegoin, v.itbout ha'ing """tac!ed the affected children or Ih.le ~i ..... buI 
with the notion thai the affected children in forkihZr<: applications could poo.sihly 
issue .. h'i l prooesses th.t ... ·ould crysIal!i= their righ" within .he forfctlUre 
proceedings. 

Subsequently tho A.SCI. Forlciturc Unit, by way of the Weslern Cape Rei'ooa[ Head 
H Cronj c, =ponded 10 my .00.' • ......nion in 8 IClter doted 16 AuguSl 2006 wherein 
ohe stated thaI "we remain """" to discussions on a way thot we can ,...." !he victims 
in !h" malia" l>ut uChap<cr 6. and in particular apphcatiotlS ","olvina property as an 
in>trumcntality <>f crime. mok ... I\() proviSlOft for <:OIDpcn<.ation f<ll' ,'ietirn. th.t Iu.'\'e 
suffered loss or dam.se ... 1 result of unlawful oc<ivity,M Thi> ~n.r Is .t ••• hed .s 
,\p~ndiI 1t2. 

Subsequently, I engoged the Centee for Child law to assist in en.un", the .ffected 
childr=!gnardians were made ... ' .... ofthcir1e&>1 righ" and ifthey,,'..,ted 10 p\IfSIX 
them to assist them in thi> ugard It """ my undenlandina thai the Con .... f<>r Child 
Law was going to en.ure the .ffeeted children', mlece," wcu canV3S5C<i un"! such 
lime ... they ent..-cd these: pro<><:e<ling< as Amicus.. See the ulale<l oommun'ca1ion:; 
attached "" App<"lldiI f3 (pr",ided.o me ~ia ~m.til by A. Sblto .. ) ... d 114. 

DELI VERED BY HAND 

TO: T1>c Centre foe Child Law 

TO: Werner 0""", 

TO: Villabr ..... (Ply) Ltd , 

Dcu Si."tMadamo: 

rLr.5fER & ASSOCIATES 
- eEl "=0 

RE , Tilt Nationl p iITCI<.>r of Pt!bUe Pn><ffUOOnf ud WURn Braun. 
VIlI_hra"n (PlY> Ltd .. CU~ numbullonOO6 udfnr Illf!ll9!l§. In Ih. 
II h!h COIU"t 0' Soutb A frio. £C'P! of Good 1I0p! P[!)'-inC'la1 DMotonl 

I .... ve been In conlACl wim oome of)'O<l as the ottachal comm llD; carions COfIIim!. My 
contact pre>"iouslyand to date is as • mcmbec "f!he public """""",ed .. ith !he care of 
sexually IIhuKd aDd exploitoo chil.m.n m r;ene"" and the .ff~ed clnIdreo '" "'. 
above ""''''' chil matt ... (.'ven """'''' I .... '·e n",'er oontaeted the aITot:tal childnm o r 
th ... guardian. in Case numbe:.- 22tv.:!006....vOO' 1124411(06). 

My initi.1 involvem ent iD. thlsmott ..... outlln<:d io tlte _h.aI un~ oat! uo . 
datal affidavit th .. I "",ailed '" Elizabeth Baattm .... oflb< Nation.! Pro=uting 
AUthority, oa j June 2006. TblIlffidl"U if 111..,_ AI ~ppUdi2 /III. In this 
affidavil I _ed tlta. I "' .. of the "",oioa that '"the minor compla"wll.s tiD Case 
mlDlbo:.- 22012006 ond,Ior I 124<412006l had CUI. in lead eouitlem""IS .... iIlt rqtlaru. ' " 
the propeny ,h .. i. the .ubj~ " f this <:Urrent ApplicatHm and the miDoc rompl"' '''''''' 
may require Ie¥"! tqJrtSCOlatioo to CDRlJ'e theic in16e> .. ........., "",iewed." I_cd 
the furegoin, without "-'in, COfIta<ted thealTected children or IIteir ~ ..... , but 
with the notlOrt that the affected children in forkinzrc appIicatioDos could (l<>$Sibly 
issue ct"il ~ thai would <:rys<:ollil:" 1h<ir ri",1S within ' he fOO",,,,re 
pr'OCOtdinp , 

Subsequently tbc~'Sd FrnfcifDrC Unit. by..-ayofthe Western Capt ltegionalilcad 
H Cronjc, responokd 1" my"""" • ..senion ;n • lener tbI<:d 16 August. 2006 "ilcrcin 
she _ed 1 .... 1 "we rentaUl op<:t:t to ~ ...... on • wa.y th.:>t we can ." !he vitttms 
in this man" .. " but "Chaplcr 6. and in part;cular appltcatioos involvina property as III 
in5lnDncntolitli "f crime. makes 1\0 ]I""';'''''' for compensation fut- ,icrirns tIt.t h.n. 
ouff"""; loss or damage as a n::sult of unlawful """";ty.- Thi> "'n.r b on.ohed .s 
,\ppeodis ttl . 

Subsequently, I ""pged lite Con". for Child La,,' to &<Sis! in on.un", lite aff=<:d 
children/guardi""" w..., made I ... ...., "fthar Ic:gal right> ... d if'hey ,,-anted 10 I>UfIU<' 
tIlem to aMi .. them m Ihis regard It """. my l1IIdeBtandi<l£ thal1he Cenlt<: for CIuld 
Law "-as l'"ng to en,ure the alfecled chil<hen', ,"!=>Js were canVUKd un,;1 .welt 
time as they ",,,end !hcsc: pr<>«:edingl as Amicus, See !he relaled communicaliow; 
attached "" Appntdl~ .,3 lPro>ided ,,, m. ~l. emoil by A. SknlOa) ..,d /114. 
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Subsequently, afteT being informed the Centre for Child Law would not be looking 
afteT the interests of the affected childraJ. [contacted other 5efY'ice providers for 
assistance. See relattd communica tions attached as Appendix 115. 

[ also engaged the Hwnan Rights Commission. See related communications 
attached a'l Ap~ndix 116 and #7. 

Al this time I have been unable to obtain legal, social workeror- police assistance to 
locate and approach the parents of the affected children in Case number 220/2006 and 
1124412006 to advise them oftheirchildren's legal entitlements and 10 make 
rep~tations to the NPA pursuant to their 16 Augmt 2006 letter. Also, atlhis time [ 
am ROI aware if the parents of the affected children have been advised of their legal 
rights and entitlements or haVf: contacted the NPA about the same. 

I assert that the Court In C~ number 22012006 and 1124412006 should he made 
aware of the particulars of tbis letter, and the Appendix attachments. This is in light 
of soction 28(1}(h) <.lithe Constitution, .... 'bieh prcscnbes that : 

" . . every child has the right to have a legal practitioner 
assigned to the child by the state, and at the state expense, in 
civil proceedings affecting the child, if substantial injustice 
would otherwise occur." 

Thank you, 

~ 
Bryant Greenbaum B.A., LL.B., LL.M .. PhD. Candidate (Univrnity of Cape Town) 
202 Lingen Gardens 
Camp Street 
CapeTown 
8001 
(082) 225-0122 

2 

Subsequently, after being informed the Centre for Child Law would nOI be looking 
after the interests of the affected cInIdren I contacted other ~ice providers for 
assistance. See n-Iatcd commuuica tio ns attached as Appl'udix #5. 

I also engaged the Hwnan Rights Commission. See related communications 
attached u ApllC'ndix #6 a nd #7. 

AI this time I have been unab:e to obtain legaJ., sociaJ. worleror police lIlisistance to 
locate and approach the parenls of the affectoo children in Case number 220/Z006 and 
1124412006 10 advise them ofthcirehildren's legal entitlements and 10 make 
rep~tations 10 the NPA pursuant to their 16 Augw;t 20061ener. Also, allhis time I 
am 1101 awan: if the parents of lhe affected children have been advised of their legal 
rights and enlttlanents or haY(: <:OJ\tacted the NP A ilbol:l !he same. 

I assert thliithe Court In C.,;e number220i2006 and 11244nOO6 should he made 
aware of the particulars ofthis letter, and lhe Appendix attachments. This is in light 
of section 28{l}(h) oithe Constitution, which prcscnbes lhat : 

" . . every child has the right to have a legal practitioner 
assigned to the child by the state, and at the state expense, in 
civil proceedings affecting the child, if substantial injustice 
would otherwise occur." 

Thank you, 

~ 
Bryant Greenbaum BA. LL.B., LL.M .. Ph.D. Candidate (UnivClSity ofCa.,e Town) 
202 Lingen Gardens 
Camp Street 
CapeTown 
8001 
(082)225-0122 

, 
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CAPE TOWN 

Regional Office 

Tel +27214877000 

Fax: +27 21 487 7083 

NPA Building 
115 Bu,tengracht Street 

Cape Town 

800' 

~1Bag X9120 01' PIBaog X9003 

Cape Town 

8000 

South Africa 

Doce)(: 

OX 541 

Cape TO'Nn 

Ema il: 

hcronJl'@npa_9OV_ZlI 
wwwnps_ooyZll 

Asset Forfeiture Unit 

24 April 2008 

Our ref: HT Cronje 
Your ref: 

Mr B Greenbaum 
202 Lingen Gardens 
Camp Street 
CAPETOWN 

BY HAND 

8001 

Dear Mr Greenbaum 

T HE NATIONAL DIRF.CTOR O F PUBLIC PROS F.CUTIONS " 
W ERNER BRAUN, VILLABRAUN (pTY) LI MITED 

Your IcueTS dated 25 February 2008, and:1 March 2008, 10 April 2008 
and 21 April 2008 have reference, 

As I have indicated to you on numerous occasions in the past, in writing 
and in person, as public servants, we arc required to act within the 
tontines of the law and are aecoumable for fulfilling our mandate. 

In Ihis regard, I wish to reiterate that the purpose of the asset forfeiture 
proceedings currently before the High Court is to remove propcny. 
which is believed 10 be an instrumentalilY of an otTence. from tiM: owner 
Ihereof. The mandate of Ihe AFU in this regard is to ensure that the 
property, to which the application relates, is not again used to commit 
s imilar otTences against children. 

It is the responsibility of the AFU to ensure that all relevant information. 
justifying forfeiture of the property, is brought to the attention of the 
court considering the maner. This we believe we have done. The Child 
Law Centre has also approached the coun as umicus curiae to place 
additional information they believe to be relevant before the court. We 
have supported their application. If you believe that we have failed in 

JU$1ic~ In our socl~ty. so thai p~opl~ can I;~~ in /.e"dom and security 

CAPE TOWN 

Regional Office 

Tel +27214877000 

Fax, +27 21 4677083 

NPA Building 

115 Bu'tengraellt Street 
cape Town 

"X" 

~16ag X9120 Of PIBaog X9003 

Cape Town 

'000 
South Africa 

Coce,,: 

OX 541 

Cape Town 

Email: 

hcronJe@npagov.za 
WNW nPi goy la 

Asset Forfeiture Unit 

24 April 2008 

Our re f: I-IT Cronje 
Your ref: 

Mr B GTlXnb~um 
202 Lingen Gardens 
Camp StTlXt 
CAPETOWN 

BY HAND 

8001 

Dear Mr Greenbaum 

T HE NATIONAL DIRECTOR OF PUBLIC PROS ECUTIONS " 
WERNER BRAUN, VILLABRA UN (PTY> LI MITED 

Your letters dated 25 February 2008, and 3 March 2008, 10 April 2008 
and 21 Apl'i12008 have reference, 

As I have indicated \0 you on numerous occasions in Iile past. in writing 
and in person, as public servants, we are required to act within the 
confines ofthc law and are accountable for fulfilling our mandate. 

In this regard, I \\~sh to reiter3te that Iile purpose of the asset forfeiture 
proceedings currently before the High Coun is to remove propeny. 
which is believed to be an instrumentality of an offence, from the o"ner 
thereof. The mandate of the AFU in this regard is to ensure that the 
property, 10 which the application relates, is not again used to commit 
similar offences against children, 

It is the responsibility of the AFU to ensure that all relevant information, 
justilYing forfeiture of the property, is brought to the attention of the 
COUrt considering the matter. This we believe we have done. The Child 
Law Centre has also approached the court as amiCI~ curiae to place 
additional information they believe to be relevant before the court_ We 
have supported their application. If you believe Iilat we have failed in 

J~$1ice I n our society SG thai people can I ;~e in fre edom and ."c.mly 
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our duty 10 the court you may likewise approach the ooun to intervene in the proceedings. 

You allege in your corrcspondence mat '"the AFU may have obligations to infonn the 
chi ldren of their legal enritlernems~. As , have stated above and on numerous occasions 
in the past, the responsibility of the AFlJ begins and cnds with ensuring that relevant 
evidence is placed before a coun to assist it in determining whether the provisions of 
chapter 5 and 6 of Ihe Prevention of Organised Crime Act No. 121 of 1998 have been 
met. Our focus is ensuring lICcountahili ty on the part of the perpetrator of the crime. 

The children do potentially ha~'e a civil claim for damages against Mr Braun, based on 
any bann suffered as a result of his actions. However it is not the mandate of the AFU to 
pursue such claims on behalf of the children. The unit is not equipped with either the 
legislative mandate or the resources to pursuc this obje<:tive. 

We will certainly request the investigating officer in this matter to advise the victims of 
their rights. We will also r~-quest that he refer them to a social worker in the area to assist 
Ihem in pursuing their claims should they v.~sh to do so. 

We now consider the mailer closed 

Yours faithfully 

IITCRONJ E ~ 
REGIONAL HEA D 

ASSET FORFEITURE UNIT 

2 

our duty to the oourt)!'ll! may likewise approach the ooun (0 intervene in !he proceedings. 

You allege in )!'lor correspondence that ·'the AFU may have obligations to infonn the 
chi ldren of their legal emillements~. As I have stated above and on numerous occasions 
in the past. !he responsibility of the AFU begins and ends with ensuring thai relevant 
evidefl(:c is placed before a ooun 10 assist il in delermining whelher the provisions of 
chapter 5 and 6 of the Prevenlion of Organised Crime Act No. ! 21 of 1998 have been 
met. Our focus is ensuring accountabili ty on the part of the perpetrator ofihe crime. 

The children do potentially ha"e a civil claim for damages against Mr Braun. based on 
any hann suffered as a result of his actions. Howe"er il is nOI the mandale of the AFU 10 
pursue sucb claims on behalf of the children. The uni t is nol equipped with either the 
legislative mandate or the resources 10 pursue this obje<:tive. 

We will certainly request the investigating officer in this mailer to advise the viclims of 
their rights. We will also n..""queslthal he refer them [0 a social worker in the area 10 assist 
them in pursuing their claims should they wisb 10 do so. 

We now consider tbe mailer closed 

Yours faithfully 

liT CRONJ E \ 

REGIONAL HEAD 

ASSET FORFEITURE Ul\'1T 

2 
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~ f';" .. ""'" Lo rt::~. (\.\:-\.c \0\, 
..; \...., ~ co -~ .e,~..;><'"c! 
J ,.,c9rr-- ,I:;- =. C'<'" ......... ....><:<! ro 

, , ~ 't '-i r: X""'("""'f; w.. 
iPlease complete Section 1 and 7. an d any other Section(s) that 
apply to your complaint. It would assist the Society if you would 
attach all re levant documentation. 
Cape law Society 29",r.F"I"o~o"'AB~~ScAC-OCC.Cnc,c,.-,--=2-R=I.cbe-.-Cok--=Scl,-.-.c,-1, I 
CT, 8001 , Docex 124 CT 021.-443.6700 email 
cls@Capelawsoc.law.za 

COMPLAINT SUB MISSION FORM 

Sect ion 1 

Full name(s) a nd surna me: Bryant Leslie Greenbaum 

Iidentity Num~!::. canadla"nCP~"'"'7po""rtc'~J"XC'~7,27,,3 .. 9'--c--:-,_-cc---=c-__ 
P ostal address: 202 L.lngen Gardens, Camp Street, Gardens, Cape Town 

,Postal Code: 8001 j 
Te lephone (home): 082·225-0122 

Name of attorney against whom com plaint is lodged: 
M Kagee, State Attorney 

Name of attorney"s practice: State Attorney, Cape Town Office 

Name and place where a ttorney p ractices: 
4th Floor, L.lberty Centre, 22 Long Street, Cape Town 

Date when you gave instructions to yo ur atto rney? 

, 

The State Attorney's client, namely the National Prosecution Authority's 
(NPA) Asset Forfeiture Unit (AFU j, has corresponded with me In writing on 
two occasions, on 16 August 2006 and 24 April 2008 (correspondence 
attached) regarding a present court matter for which I have engaged in as a 
concerned member of the public and a legal researcher. The Court matter 
is the National Director of Public Prosecutions and Werner Braun, 
Villabraun (Ply) Ltd., Case number 220/2006 and 1 t244/2006 In the High 
Court of South Atne. (Cape Hope Provincial DIvision). I hll1/8 replied to 
both the AfU lind their representative the State Attorney questioning their 
positions thereto lind claiming that both the AFU lind the State Attorney are 
in a conflict of Interellit lliituation with my last corresporld-ence sent 29 April 
2008 clearly outlining my positions (correspondence artached). No furtner 
reply has been receillfld from the AFU or the State Attorney regarding my 
claim of a conflict of Interesl 

B riefl y describe what acl ion you instructed your a ttorney to take , and 
;aga insl whom: 
In AFU correspondence to me dated 16 August 2006 and 24 Aprll20081t Is 
confir~ WUhe AFU. and therefore by as.oclation their representatives, 
'the'State AtfOMey: "remain open to discussions on a way that we can 
assist the {child] victims in this matter" and '"We will certainly request the 

\.,--. -1!I6·n! -.r. ~ ,.7:>uQ:.~ · .... APE DAR ... uliNCIL 17 
::APE LA.· ·,,1)( ,~TKAAPSE BALIERAAD ~ L-

, 

Ic f ' ... X c-\ lee> r~ Wc\p\O\. 
'J I 

...... .e ~ < "':I ·e·.X""""""C: 

J'·"1fV'1.&Lr"·t- =- ~ ~ ~ 
u::'" 'i I loO~ w.. 

IPlease complete Section 1 and 1 , and any other Sectlon(s) that 
apply to your complaint. It would assist the Society If you would 
attach all relevant documentation. , 
ICape Law Society 291ii Floor ABSA Centre, 2 Rlebeeck Street,' 
CT. 8001, Oocex 124 CT 021-443-6700 email 
,c ls@Capelawsoc.law.za 

COMPLAINT SUBMISSION FORM 
Section 1 

Full name s an.d surname: Bryant Leslie Greenbaum 
Ideom Numbe~: Canadian Passport #JX172739 

.P ostal address: 202 Lingen Gardens, Camp Siraet, Gardens, Cape Town 

Postal Code: 8001 
Telephone (home): 082-225-0122 
Name of attorney against whom complaint is lodged: 
M Kagee, State AUomey 

Name of attom ey"s practice: State Attorney, Cape Town OffIce 
Name and place where attorney practices: 

1 
4th Floor, Liberty Centre, 22 Long Street. Cape Town 

Date when you gave Instructions to your attorney? 
The State Attorney's client, namely the National Prosecution Authority's 
(NPA) Asset Forfeiture Unit (AFU), has corresponded with me In writing on 
two occasions, on 16 August 2006 and 24 April 2008 (correspondence 
attached) regarding a present court matter for which I have engaged in as a 
concerned member of the public and a legal researcher. The Court matter 
is the National Director of Public Prosecutions and Werner Braun. 
Vlllabraun (Ply) Ltd., Case number 220/2006 and 1124412006 In the High 
Court of South Africa (Cape Hope Provinci.al Division). I h,lYe repli&d to 
both the AFU and their rep~entative the State Attorn.y questioning their 
positions ther.to and elillmlng thilt both the AfU and the State AttOfney ar. 
in a conflict of interest ,Ituiltion wIth my last correspondence sent 29 April 
2008 cleany outJInlng my positions (correspondenc. IIn.ehed). No further 
reply has been received from the AFU or the State Attorney regarding my 
claim of a conflict of lnleresl 

Briefly deSCribe what action you instructed your attorney to take . and 
lagains t whom: 
In AFU correspondence 10 me dated 16 Augusl2006 and 24 April 2008 It is 
confir~ \h.iUhe AfU, .and therefore by assodation their representatives, 
'the'Stat. A.«OMey: -remain open to discusslona on a way that we can 
assist the {child] victims in this matter" and '"We will certainly request the 

\ _ -. .'mi.,.. D! 
.~ · .... A·'E BAR .• :Ol..iNCIL I? 
=APE lA\,,,i £::~;:KAAi'SE BALIERAAD ~ L-

1 
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mCHCOOlT,CAPtTOW~ 

_ So; ~ ilrn,t.\r~ ':l\'/I( me· l!"-S""I. W~,~ 
T"r-111111111~ 'u.1t~11:J~'1 

TO: Eo.:!. Mr Justice MotilJ; 

FROM: Ms R 11 David 

SUBJECT; Cue lio: 11244(06 

REFERENCE: 1(4/18 

DUE: 09 June 200S 

~1r 31)'un Greer.b=:l has r~~,ted rut we r:m till on ill! C-Qir'I file fo1' 
you: ~~1l52.l 

He I:z; also r~~l:!5t~ that he be co.,uc:ed Ir~ th.! ru:r.eci j:ld;,rrn~m iJ 
~ded dawn as h lfU. iIll~mled pm;.' i!:l!l:is !ll.1~!r. H~ can be tonla.::t~ 
at 082 2250 l!:!. 

'iun iai6fu1ly 

ChiefRegistnr 
High Coun, ~ TOil':! 

the doj&cd 
~I:I;"J:'It;I: 

lI::~ on:: C:l.~dtJ'#'" Otv.!''="'''tn: 
Afi'lJII'...iC or so~ """leA 

mCH COeRY, CAl'[ TOI\'~ 

_ Bl;l ""..;. t,l?~""OWII. me· :r ...... $no!, tlo;'~ l::M'l< 
ToIte:l11 III 1Il~ fu!W1 l:l;;'l 

MEMOR.lJiDUM 

TO: EOll Mr Justice. Motlla 

FROM: Ks R 11 David. 

SUBJECT: ~ No: 11244(06 

REFERENCE: 1/4/18 

D.\TE: 09 JUlIe. 2008 

!.!r 3rY.iil~ lasreqtl~sted !lnt we ~lzct ru 0::1 th! COIll'f file !or 
you: ~~~ 

R~ hzs ll!o r::j~e;lerl thlt he be co:lta~:ed whe:l the re>:r.-ed.i:ld:;nne:;, iI 
ilmded dtl\lll 3.S he KEn iIll!:[!Sted PZI1J' i!:l !Ii; !ll3':'i~. He em be cor.m::e~ 
at 082 2150 m. 

Chie:Rtgistmr 
High Coun, Cl;."C T Oll'l! 

-
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CAPE LAW SOCIETY 
'~.'od •• The law Socie!y Qt t"" ~ 01 Goocj _ 
7HE S TA TVTORY BODY W1m JURISDICTION TO ADWNISTER THE A TTORNEYS' 
ACT II< THE MJRTHERN WESTERN 4 EASTERN CAPE PROVINCES 

Mr B L Greenbaum 
202 lingen Gardens 
Camp Street 
Gardens 
CAPE TOWN, 8001 

Dear Sir 

29"" & 3(I'~FLOORS 
ABSA CENTRE 2 RIEBEEC~ STREET 
CAPE TOV\IN I!OOI 
D;J; 12. CAPE TOV\IN 
PO BOJ( ' 528 
CAPE TOWN eooo 
TEl EPI-IONE (021) 443 6700 
TElEFM (021) 443 675112 
IOMAlI- cIs@capeblwsoe.l3w z. 
W_1Ie _~I-.oc law.'" 

PIe.n qU01. ou • ..,'e. enee in all eom:spondenee 

0....- Rele<e<lCC 410MJKa geelBSMldt 

Your Referenoe 

Del" 9 July 2008 

Complaint against Attorney Mr M T Kagee (State Attorneys Office) 

Thank you for your letter, which was received on 20 June 2008. 

Your complaint has been put to the altorney concerned for a fult report . which must 
be delivered to us by 7 August 2008. Upon receipt of that report , a copy wilt be sent 
10 you for your comments. 

Should Ihe report nol be received within the period stipulated, a reminder wilt be senl 
to the atlorney and you wilt be informed thereof. 

Please therefore await further communication from us 

Yours fa ithfully 
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Dear Sir 
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Your Relerem:e 

Dale 9 July 2008 

Complaint against Attorney Mr M T Kagee (State Attorneys Office) 

Thank you for your letter. which was received on 20 June 2008. 

Your complaint has been put to the attorney concerned for a full report , which must 
be delivered 10 us by 7 August 2008. Upon receipt of that report, a copy Will be sent 
to you for your comments. 

Should Ihe report not be received within the period stipulated , a reminder will be sent 
to the attorney and you will be informed thereof. 

Please therefore await further communication from us. 

Yours faithfully , 

E 
FICER 

UNARY DEPARTMENT 

o;fector NaIinI Ga"!l"" 
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vlCllm1 If 

Th. quo~lIonl m.ntloned by Gre.nb.um hava only been applied In 
011 ... Involvlnv forfolturel of the proceed. of unl.wful .drvity· In l uch 
caHI tha dam.ge Th. victim. have luff~ Ie .n .. Illy a.oertalnab'e 
and quantln.bl. amount of "na/'lelal lol • • Thll .. In fact dfrtICIly Impl'-<t In 
the fire! quotation Of Greenb.aum, The 2003-2004 NPA Annual Report 
oontlnuously UI •• the word, · rlllumed to victim.", Thlllmplle, returning 
IC)methlng which wa. leken from them, In oaa., ,ur.h a, tlla pr.sonlwe 
are doullng with pro~rty which III an "Inltrumonlality of an offenc.". 
Accordingly. the vldlm. havtl not been depnved o f Gny property lind 
tha,..lo"a the NPA cannot O"(lr rellltl.ltion to vlctlme ~ ,uuh n!nlms CIInnot 
bG all,lIy .Icortllinad or quanti lied, 

cfalm. The court 

"A COUft is not pfflClucHKJ from moking a confitICotlon on:IfIr moroly 
because/ho vicllm of the crlmo has a claim forreco ..... ryoftho procHd$ 
ogr If mgt «I cqn'iJf:;'ftioO Utot n,w lvon to ba Wfllqhgd when II 
ox.rcis<$$ It$ disc,., n , 

Th •• bov. OIl" w., on. In which the victims claim Y4. e' .... y 
Q,-.u~ntillabl. and the NPA suppoawly oould hllvtl paid them back the 
proca.ds 01' unletWful .ctlvhy. However, the SeA found Ihat a 
confiecallonltomthur. could not be WIthheld bec8UN of the existence of 
victims who would be deprtved of their el.lm whon the 
confi.catlonlforfoltur. wal gfl1nted, I .ooorclingly lIat.tha, Gre~tnbaum 
h.s ml.und.,..tOOd the .ectlon. he h.1 quot8d IiImJ acoordlngly ther.l. 
no m.rlt In IiOIny of his lubml •• lon. under thl •• ectlon. 

__ ... _._1 __ ..., _ 1 _____ _ 
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-APPENDIX  3- 
 

Victim Survey template and comprehensive survey findings 
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SENTENCING AND COMPENSATION SURVEY                                                                       

Research Project - Bryant Greenbaum 082 225 0122 

 
NOTE: Counselors, please fill in the front page of this survey using information in the client's file 

                 
INFORMATION ABOUT INTERVIEW 

Date of interview: _______________________________________________________ 
Location of Interview: ____________________________________________________ 
Counselor’s name: _____________________________________________________  
 
 

INFORMATION ABOUT SURVIVOR AND THE ASSAULT(S) 
 

Identity Number of Survivor (i.e. OB1, KH1, MA1): _____________________________ 
NOTE: Please keep separate lists at each office with Survivors’ details including full name, date 
of birth and corresponding identity number 
 
Relationship of Perpetrator to Survivor (i.e. Stranger, Relative): ___________________ 
Number of Incidences involved: ____________________________________________ 
Age of Perpetrator (if known):______________________________________________ 
Age of Survivor at time of assault:___________________________________________ 
Date of Birth of Survivor: _________________________________________________ 
Was assault reported to the Police or other Criminal Justice official? ____________ 
If assault reported, what was the outcome? __________________________________ 
Was compensation received and what was the amount? _______________________ 
 

INTRODUCTION - TWO PURPOSES OF THE SURVEY 
 

A) We are conducting this research to find out what survivors' think is the appropriate 
punishment for perpetrators of sexual violence.  We want the courts and the prosecutors to be 
more aware of what survivors want as punishment for perpetrators when they are sentenced by 
the judge. 
 
B) We also want to find out if survivors have expenses or costs because of the rape, which 
convicted perpetrators could pay for.  Currently, survivors are not obtaining money from 
convicted perpetrators when they are sentenced.  However, the criminal courts can use existing 
laws to make convicted perpetrators pay compensation if they have money or assets.  We want 
to convince judges and prosecutors to use these laws so that survivors can get compensation 
for the money that they had to spend due to the rape. 

 
YOUR PARTICIPATION IN THIS SURVEY 

 
A) To participate in this survey you must be 18 years of age or older. 
B) Your participation in the survey is voluntary and you have the choice to participate. 
C) At any time during the survey, if you do not feel comfortable continuing, you can stop without 
providing an explanation or reason why you no longer wish to continue. 
D) The counselor that is assisting with this survey will explain each question and then the 
counselor will write the answers onto the survey. 
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E) It may be very difficult to think about the assault and the losses you experienced after the 
assault. If you feel you are not ready to confront these issues now you should NOT take part in 
the survey. However we feel that it could be helpful to discuss these issues with your counsellor 
and your counselor is available for this purpose. 
F) Your name and any details that could identify you will NOT be used in this research, but 
some of the comments you make may appear in the final public report. 
 

RESULTS OF SURVEY 
 
A) If you agree to participate, we will use your answers to try to make it possible for survivors, in 
the future, to obtain compensation for the money that they have had to spend due to the 
assault.   
B) It may not be possible to obtain compensation in your specific case because the courts rarely 
use the compensation laws to assist survivors of sexual violence. BUT, if the perpetrator has 
money or assets, and the court finds him guilty, we can try to obtain compensation for you by 
writing a letter to the criminal court to ask that you receive compensation from him. We cannot 
make any promises about compensation as the court decides if it is appropriate. 
   
 
Signature of Participant _________________________ Date___________________ 
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PART ONE - OPINIONS OF PARTICIPANTS 

 
 

 
A) Punishment 

 
If you could decide, what punishment do you think the perpetrator deserves? (This may include 
options besides sending the perpetrator to prison). 
 
Note the spontaneous response:  
Counsellor: Prompt a response if necessary by suggesting other forms of punishment besides 
prison, such as apology, make amends, public statement or compensation. 
 
 
 
 
 

B) Expenses 
 
Have you had to spend any money because of what the perpetrator did to you?            

YES (  )                     or                    NO (  ) 
 

If so, would you want the perpetrator to pay you back for this?  
 

YES (  )   or  NO (  ) 
 
If you said NO above, would you change your mind if it was possible for the perpetrator to pay 
the money to you through the court, so that you do NOT have to see him or speak to him? 
           YES (  )        or         NO (  ) 
 

 
 
 
 
 

C) Perpetrator's Property 
 

Do you think that the perpetrator has some money available to pay your costs?  Why do you 
think this? (Does he own a car, house, business, have a job etc.) 
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PART TWO – EXPENSES AND COSTS INCURRED                                  

 
In this section, we want to find out about the expenses that the survivor has incurred as a result 
of the assault.   
Did you have to pay for any of the following things after the sexual assault?   
Did the government assist or help pay for any of these costs?  
For example: Did the Prosecutor give you money to pay for your transportation to court? 
    

Item Amount Comments/  
Did government assist? 

1) Childcare costs 
because you could not take 
care of your children due to 
your injuries OR because 
you had to go to the court, 
police, counseling or 
hospital. 
How many days did you pay 
for childcare? How much did it 
cost per day? 

 

  

2) Lost income or pay 
because you had to take 
time off work.   
What is your weekly salary 
and how many weeks were 
you absent from work?  
Did you have to take vacation 
or paid leave? 

 

  

3) Medical and 
prescriptions costs as a 
result of the assault, 
including any expenses 
associated with HIV/AIDS. 
 

  

4) Counseling costs for 
yourself OR family 
members who were upset 
because of the assault.  
How many visits? How much 
did each visit cost? 
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5) Property replacement 
or property damage costs 
if property was destroyed 
or taken during the assault 
including clothes, doors 
locks, or furniture. 

 
 
 
 
 

 

6) Security costs to make 
you feel safer and improve 
your security. 

 
 
 
 
 

 

7) Unplanned pregnancy 
costs for termination or 
abortion expenses, 
childbirth costs and 
maintenance payments 

  

8) Emergency housing 
costs if you had to move 
out of home because of the 
assault. 
 List monthly rental costs and 
other costs due to the move 
(moving expenses, furnishings 
etc.) 

  

9) Cancellation of school 
fees or other services if 
you can no longer attend 
due to illness (if refund not 
available). 

  

10) Transportation costs 
to court, hospital, 
counseling, childcare or to 
find new housing. 
List the cost of transport per 
category and the number of 
times you attended 

  

11) Telephone costs to 
arrange childcare, court 
appointments, doctors' 
appointments and any 
other services needed as a 
result of the assault.  
List approximate daily 
telephone costs for each 
service or appointment. 

  

12) Other costs 
 

  

 
13)  If you answered NO earlier, confirming that you did NOT want the perpetrator to pay 
you for your costs, what is your opinion now, after reviewing the above expenses?  



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

384 

 

 

PART THREE – OTHER FORMS OF JUSTICE 

 
A) Were any of these other forms of justice used in your case (if yes, please indicate which 
one)? 
 
  Meetings between the families of the perpetrator and survivor 
  Street Committee 
  Community Court 
  Chief’s Court 
  Vigilante Group 
  Religious institution 
  Internal Disciplinary Procedure at place of employment 
  CCMA  
 
B) If YES, please give details and describe how was the perpetrator punished and if any 
compensation was given to you?  
 
C) How did you feel about this process and the punishment that was given? 
 
 

PART FOUR – ENDING SURVEY 

 
Make it clear to the participant that currently, compensation from the perpetrator is rarely 
ordered to survivors by the criminal courts in sexual assault cases.  We are trying to change 
that, but it is not likely that participants in this survey will be given compensation.  HOWEVER, 
we can write a letter to the court to assist a survivor with their request for compensation from the 
perpetrator. We cannot make any promises, as the court decides if compensation is 
appropriate.   
 
Remind the participant that if the perpetrator has NO income or assets, then compensation will 
NOT be possible and for those cases we must try to convince the government to make public 
funds available to survivors. 
 
Ask if she would like to see the research findings when it is completed, explain that it may take a 
long time and find out the best way to get her a copy if she wishes to obtain one. 
 
Thank her for participating. 
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Detailed Survey Findings 

 
1) Participants’ Transportation losses  

2) Participants’ Medical/medications losses  

3) Participants’ Telephone losses  

4) Participants’ Property replacement/damage  

5) Participants’ Emergency housing losses  

6) Participants’ Security losses  

7) Participants’ Employment losses  

8) Participants’ School losses  

9) Participants’ Counseling losses 

10) Participants’ Childcare losses  

11) Participants’ Miscellaneous losses  
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1) Transportation losses  

 

Of the thirty-six (36) participants who identified economic loss(es), thirty-four (34) 

participants identified transportation related economic loss(es).   
 

Of those participants that noted Rand transportation related expenditures (as some 

participants did not provide Rand/monetary estimates):  

 

 Nineteen (19) participants had estimated expenditures of under 100.00 Rands;  
 

 Five (5) participants had estimated expenditures of between 100.00 Rands and 400.00 
Rands; and,  
 

 Four (4) participants had estimated expenditures of over 1,500.00 Rands. 
 

 

Furthermore, the following number of participants specified the following types of 

transportation economic losses (note that some participants identified more than one 

type of transportation economic loss, for example transportation to counseling and 

transportation to move homes): 

 

 Twenty-two (22) participants identified transportation to medical service providers as 
economic losses and two (2) participants identified transportation losses for a support 
person to assist them when attending medical service providers as economic losses; 
 

 Thirteen (13) participants identified transportation to counseling service providers as 
economic losses; 
 

 Seven (7) participants identified transportation for court related reasons as economic 
losses and one (1) participant identified transportation for a support person to assist 
them when attending 'court' as an economic loss; 
 

 Four (4) participants identified transportation economic losses due to a sudden move to 
new residences and/or emergency housing/shelters and one (1) participant identified 
transportation for their dependants when moving to 'emergency housing/shelters' as an 
economic loss;   
 

 Two (2) participants identified transportation to a doctor as economic losses; 
 

 Two (2) participants identified transportation to a prosecutor and a lawyer as economic 
losses; 
 

 One (1) participant identified transportation to cancel schooling as an economic loss; 
 

 One (1) participant identified transportation to a psychologist as an economic loss. 
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The foremost mentioned transportation concern of the participants was related to 

attending medical related services, with or without a support person. In this regard, 

many of participants had medical transportation economic losses related to their 

numerous follow-up appointments at the Thuthuzela Care Centre after their initial 

emergency attendance at the Centre following the sexual assault.  In addition, many of 

the participants identified these transportation costs to the Thuthuzela Care Centre, for 

the above noted reason, as their only economic loss. This is consistent with Rasool et 

al's findings in the Violence against Women, a National Study wherein it is noted that 

‘the main concern for survivors of sexual abuse was contracting a sexually transmitted 

disease or HIV/AIDS.’559   In addition, Rasool et al confirm that ‘the lack of transport 

[due to financial constraints or availability] was the most common reason’ for ‘a delay 

between the time of abuse and the time that women sought medical assistance’ and this 

‘lack of transport’ was one of the ‘main reasons given for delayed [district surgeon] 

examinations.’560   
 

After medical transportation costs, counseling transportation costs were the most 

frequently cited travel expense of the participants. Counseling transportation costs, 

similar to transportation costs related to medical services, are repetitive and 

burdensome and unfortunately counseling organizations are not properly resourced to 

assist with travel subsidies for their clients to attend their services.  In this regard, 

Budlender and Kuhn, in their survey of civil society organizations, of which most were 

counseling providers, entitled Where is the Money to Address Gender-Based Violence? 

confirm that organizations ‘identified salaries, volunteer stipends, general office, 

administration and running costs as budget items for which it was more difficult than 

previously to raise funds’ [and] ‘these were identified as their most important expenses.’ 
561 Regrettably, if these core expenses are not being sufficiently attended to by funders, 

despite their prioritization and importance, then client travel allowances are unlikely to 

be reviewed or attended to in the near future. 

                                                 
559 Rasool et al (2002: xvi). 
560 Rasool et al (2002: xvii). 
561 Budlender and Kuhn (2007: 25). 
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Lastly, turning to court related travel costs, these expenses were the third most common 

transportation economic loss for the participants.  In this regard, the Public Service 

Commission's Citizen Satisfaction Survey states that 29% of court users, surveyed in 42 

magistrates courts throughout the country, ‘had to travel for a long time’ to attend 

criminal proceedings.562 This confirms that transportation expenses can be repetitive 

and burdensome, and as noted previously, on many occasions, witnesses and victims 

are not informed of court transportation subsidies, to their financial detriment.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
562 Public Service Commission (2005:16). 
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2) Medical/medications losses  
 
Of the thirty-six (36) participants who identified economic loss(es), twelve (12) 

participants identified medical-related economic loss(es).   
 

Of those participants that noted Rand medical related expenditures (as some 

participants did not provide Rand/monetary estimates):  
 

 Two (2) participants had estimated expenditures of under 100.00 Rands;  
 

 Three (3) participants had estimated expenditures of between 100.00 Rands and 400.00 
Rands; 
 

 Two (2) participants had estimated expenditures of between 401.00 Rands and 1,000.00 
Rands; 
 

 One (1) participant had estimated expenditures of between 1,001.00 Rands and 
5,000.00 Rands; and, 
 

 Two (2) participants had estimated expenditures of above 10,000.00 Rands. 
 

 

Furthermore, the following number of participants specified the following types of 

medical economic losses (note that some participants identified more than one type of 

medical economic loss, for example costs for doctor and for medications): 
 

 Four (4) participants identified doctor related economic losses. 

 Three (3) participants identified surgery/operations related economic losses and two (2) 
participants identified continuing medical service related economic losses; 
 

 Three (3) participants identified medication related economic losses and one (1) 
participant identified continuing medications related economic loss; 
 

 One (1) participant identified economic loss relating to injury;  

 One (1) participant identified economic loss relating to hospital; 

 One (1) participant identified economic loss relating to psychiatric care; 

 One (1) participant identified economic loss relating to spectacles; 

 One (1) participant identified economic loss relating to anti-depressant;  

 One (1) participant identified economic loss relating to vitamins; and, 

 One (1) participant identified economic loss relating to vaginal cream.  
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With regards to the participants' responses within this category of losses, it is noted that 

the following disconfirming evidence or non-uniform results existed: 
 

 The participants did not mention the use of traditional medicines or doctors. This 

discrepancy could be due to transportation barriers. In this regard, the 

Department of Transport's report National Household Travel Survey 2003, Key 

Results confirms that ‘the only services which a significant proportion of 

households claim are inaccessible are traditional healers and tribal authorities 

[as] these would not be expected to be generally accessible to people living in 

metropolitan and urban areas and commercial farmland.’ 563 

 

 Some of the participants suffered serious physical injuries due to gunshot 

wounds or knife injuries and therefore have substantial ongoing expenses to treat 

those injuries, thus they identifying large average Rand estimates in terms of 

medical-related economic losses. 
 

 The issue of medical insurance was not fully canvassed in the survey, so it is 

unclear how prevalent medical aid coverage was and the extent of that coverage. 

By way of background, one participant noted that she ‘maxed out two different 

medical aids’ leaving her personally responsible for some past and continuing 

medical expenditures.  Furthermore, it is noted in the projections in the Western 

Cape Department of Health's Comprehensive Service Plan for the 

Implementation of Health Care 2010 report that 99% of Khayelitsha residents are 

uninsured as opposed to less than 50% of the residents from the Northern, 

Western and Southern Cape Town Metro Districts.564 
 

 The majority of the survey participants were treated at the government 

Thuthuzela Care Centre so there were no direct medical costs for immediate post 

rape medical care but as mentioned previously there were burdensome 

transportation economic losses related to attendance at the Centre for treatment.  

                                                 
563 South Africa. Department of Transport  (2005: 5) 
564 Western Cape. Department of Health (2007: 15) 



Univ
ers

ity
 of

 C
ap

e T
ow

n

 

391 

 

Still, the Western Cape Department of Health's Comprehensive Service Plan 

report notes that ‘for [medical] services to be defined as 'accessible' the 

maximum distance that the patient should have to travel to the health facility is 

3kms [and] in all the high-density settlements in the sub-districts of Cape Town 

Metro district, where most of the uninsured population live, access is well within 

this norm.’565  Despite the Western Cape Department of Health's assertion that 

medical care is accessible, many participants clearly identified transportation 

costs to medical facilities as a financial barrier. 
 

 In previous cost of violence studies it has been suggested that ‘in low-income 

countries the majority of victims of violence prefer household or non-hospital 

based treatment.’ 566 This may not be the case for sexual assault victims in South 

Africa due to the high prevalence of HIV and sexually transmitted diseases and 

the need for sexual assault victims to obtain formal medical attention to address 

this important concern.567   
 

With regards to some other concerns noted in the literature, firstly, although most of the 

participants in the survey did report to the government funded and coordinated 

Thuthuzela Care Centre, the Violence against Women, a National Study confirms that 

‘the lack of transport was the most common reason’ for ‘a delay between the time of 

abuse and the time that women sought medical assistance and ‘lack of transport’ was 

one of the ‘main reasons given for delayed [district surgeon] examinations.’ 568 
 

Finally, many of the participants noted burdensome medication costs and post-hospital 

costs and in this regard Dalal and Jansson confirm that ‘in most-low-income countries... 

governments provide public medical facilities with hospital beds and services... but the 

victim has to bear many extra costs, namely medical drugs, medical instruments, 

                                                 
565 Western Cape. Department of Health (2007: 16). 
566 Dalal and Jansson (2007: 48). 
567 Rasool et al (2002: xvi) confirm that ‘the main concern for survivors of sexual abuse [in South Africa] 
was contracting a sexually transmitted disease or HIV/AIDS.’ 
568 Rasool et al (2002: xvii). 
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laboratory diagnoses and paramedical services... [follow-up] medical re-examination 

costs... [and] natural traditional treatments with herbs an shrubs.’ 569  
 
Suggestions for improvements at post-rape medical care in hospitals regarding service 

delivery, access to free medications/services and transportation barriers/subsidies 

should be directed to 'hospital boards' such as the GF Jooste Hospital Board where the 

Thuthuzela Care Center is situated.  In this regard, in a Department of Health report 

entitled Public Hospitals, A decade of transformation 1994-2004 it is confirmed that 

hospital boards ‘are both watchdog over and friend to hospital management’ and ‘at 

times they speak for the community to the hospital administration.’ 570 The report also 

cites the Groote Schuur Hospital Board in Cape Town as an example of how ‘the 

establishment of the board strengthened consultations with the community through 

regular meetings.’ 571  With this in mind, Groote Schuur Hospital also has a post-rape 

medical legal clinic and it was confirmed by the Board, in the said report, that 

communities and stakeholders ‘from Mitchell's Plain to as far as Khayelitsha [took part 

in consultations]... as it is important to ensure that even people in the informal 

settlements benefit from the [hospital's] services.’572  The report goes on to confirm that 

community inputs were partially responsible for the initiation of a programme to ‘deliver 

medications to the homes of the poor ... at an affordable price.... as [hospitals] cannot 

deny people access to quality health care because they live far from the hospital or lose 

working hours because of the long  

queues.’ 573 

  

                                                 
569 Dalal and Jansson (2007: 48). 
570 South Africa. Department of Health (2004: 33). 
571 Ibid. 
572 Ibid. 
573 Ibid. 
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3) Telephone losses  
 
Of the thirty-six (36) participants who identified economic loss(es), twelve (12) 

participants identified telephone related economic losses.   
 

Of those participants that noted estimated telephone related Rand expenditures (as 

some participants did not provide Rand/monetary estimates):  

 Two (2) participants had estimated expenditures of under 100.00 Rands;  
 

 Two (2) participant had estimated expenditures of between 100.00 Rands and 500.00 
Rands; and, 
 

 One (1) participant had estimated expenditures of over 4,500.00 Rands. 
 

Furthermore, the following number of participants specified the following types of 

telephone economic loss(es) (note that some participants identified more than one type 

of telephone economic loss, for example for court and for police): 

 Six (6) participants identified telephone calls to police as economic losses; 
 

 Three (3) participants identified telephone calls to prosecutor/court as an economic 
losses; 
 

 One (1) participant identified telephone calls for medical reasons as economic loss; 
 

 One (1) participant identified telephone calls for security as economic loss; 
 

 One (1) participant identified telephone calls to family or emotional support; 
 

 One (1) participant identified twelve days of telephone expenditures; 
 

 One (1) participant identified two-years of telephone expenditures; 
 

 One (1) participant identified telephone economic loss as ongoing. 
 

The foremost mentioned telephone economic loss categories of the participants were 

police and prosecution related. These telephone costs are not subsidized by court 

assistance programmes. In addition, Day and McKenna confirm that ‘women who do not 

have organized support groups may have a special friend or a sister or another relative 

in whom they can confide [and] often these people do not live locally and the woman 

must bear the cost of long-distance telephone calls.’ 574  

 

                                                 
574 Day and McKenna (2002: 328). 
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4) Property replacement/damage  
 
Of the thirty-six (36) participants who identified economic loss(es), twelve (12) 

participants identified property replacement or damage related economic losses.   
 

Of those participants that noted estimated property related Rand expenditures (as some 

participants did not provide Rand/monetary estimates):  

 Two (2) participants had estimated expenditures of under 100.00 Rands;  

 Five (5) participants had estimated expenditures of between 100.00 Rands and 600.00 

Rands; and,  

 One (1) participant had estimated expenditures of over 1,400.00 Rands. 
 

Furthermore the following number of participants specified the following types of 

property replacement/damage economic losses (note that some participants identified 

more than one type of property replacement/damage economic loss, for example 

personal effects and jewelry): 

 Five (5) participants identified clothing economic losses due to theft or damage; 

 Four (4) participants identified jewelry (earrings, necklace, wedding ring) economic 

losses due to theft; 

 Four (4) participants identified economic losses relating to personal effects (DVD, CD, 

bag, cell phone) due to theft; 

 Two (2) participants identified currency/bank notes economic losses due to theft; 

 Two (2) participant identified shoe replacement as economic losses due to theft or 

damage; and, 

 One (1) participant identified window replacement as an economic loss due to damage. 
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5) Emergency housing losses  
 
Of the thirty-six (36) participants who identified economic loss(es), nine (9) participants 

identified emergency housing related economic losses.   
 

Of those participants that noted estimated emergency housing related Rand 

expenditures (as some participants did not provide Rand/monetary estimates):  

 One (1) participants had estimated expenditures of under 100.00 Rands;  

 One (1) participant had estimated expenditures of between 100.00 Rands and 600.00 

Rands; and,  

 Two (2) participants had estimated expenditures of over 4,400.00 Rands. 
 

Furthermore, the following number of participants specified the following types of 

emergency housing economic loss(es) (note that some participants identified more than 

one type of emergency housing economic loss, for example losses related to a deposit 

and to storage): 

 Two (4) participants identified using bank of favors for emergency housing by obtaining 

assistance from family, friend or employer; 

 Two (2) participants identified emergency housing for one year as economic losses; 

 Two (2) participants identified emergency housing for a few nights as economic losses; 

 One (1) participant identified emergency housing for two months as an economic loss; 

 Two (2) participants identified moving costs to emergency housing as economic losses; 

 Two (2) participants identified dependent(s) emergency housing costs as economic 

losses; 

 One (1) participant identified a deposit for emergency housing as an economic losses; 

 One (1) participant identified car storage while in emergency housing as an economic 

loss; and,  

 One (1) participant identified shack relocation as an economic loss. 
 

As noted by the participants, emergency housing economic losses include expenses 

associated with searching for, obtaining, and moving into emergency accommodation. 

One participant indicated that she attended a government subsidized shelter after her 

assault, although this option may not be suitable for many victims because of eligibility, 

transport, availability and cultural concerns.  
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Furthermore, some participants suggested that they should initially attempt to remove 

the (alleged) offender from their premises before engaging in emergency housing 

options themselves. In this regard, victims unfortunately may find it difficult to remove 

abusers from their immediate environments, thereby necessitating emergency housing. 

This situation is exemplified in a recent sexual harassment matter reported in the media 

wherein the complainant wished to remove an (alleged) offender from her apartment 

block.  In this regard, although the complainant wanted the (alleged) offender ‘off the 

premises... after she laid a charge with the police [and] the man was arrested [and] later 

released... the owner of the man's apartment... said he would not evict the tenant until 

the outcome of the court case’ as ‘he could open himself up to legal action if the man 

was acquitted.’ 575   

 

Furthermore, remedies under the Domestic Violence Act No.116 of 1998 can be 

pursued to remove an offender, while additionally making him pay for bonds and other 

household expenses.  Once again, however, these remedies may not be culturally 

appropriate and the risk of inciting the perpetrator with protection orders and emergency 

monetary relief orders must always be assessed and weighed by the victim. 
 

Lastly, should alternative emergency housing be needed, Day and McKenna confirm 

that ‘if a woman leaves a violent home situation, she will be faced with furnishing a new 

home for herself and her children [and] estimates of such costs can easily run into the 

tens of thousands per woman.’ 576 

 
 
 
 
 
 
 
 
 

                                                 
575 Bamford 'Peeping Tom causes a stir' Cape Argus (12 April 2008) at 4. 
576 Day and McKenna (2002: 329).  
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6) Security losses  
 
Of the thirty-six (36) participants who identified economic loss(es), seven (7) 

participants identified security related economic losses.   
 

Of those participants that noted estimated security related Rand expenditures (as some 

participants did not provide Rand/monetary estimates):  

 One (1) participant had estimated expenditures of under 100.00 Rands;  

 Three (3) participants had estimated expenditures of between 100.00 Rands and 600.00 

Rands; and,  

 Two (2) participants had estimated expenditures of over 900.00 Rands. 

 

Furthermore the following number of participants specified the following types of 

security economic losses: 

 Three (3) participants identified cost and installation of perimeter security (bars, gates or 

security fencing) as economic losses; 

 Two (2) participants identified alarm installation as economic losses; 

 Two (2) participants identified ongoing security service fees as economic losses; 

 Two (2) participants identified security locks as economic losses; and, 

 Two (2) participants identified other personal security items as economic losses 

(including pepper spray, cell phones and support person transportation costs). 

 

The foremost security related economic loss indicated by the participants was 

associated with home security systems' installations or services. These costs are not 

subsidized by any court assistance programmes or the state.  In addition, the SA 

Institute for Race Relations (SAIRR) confirms that ‘individuals are offered no tax relief 

for private security costs, including for erecting defensive walls, armed-response 

services, razor wire, guard dogs, insurance or any other security expenses which relate 

to ‘non-business activities.’577 

 

                                                 
577 'SA forks out for high crime rate' The Star (5 April 2008) cites SAIRR researcher K Lebone. 
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On a race/class basis it should be noted that participants' identification of home security 

improvements expenses implies that they necessarily had disposable income to use for 

this purpose and that their dwellings could accommodate security improvements. 

Conversely, many participants who lived in informal settlements, in shacks, could not 

ensure security upgrades to their homes as there wooden shacks could not 

accommodate this. 

 

Finally, women may choose different methods to enhance security that are not related 

to home improvements or services. Some of these may be transportation related, for 

example by changing travel methods or using new routes that turn out to be more 

expensive 578 while other measures involve using a cell phone to notify friends or family 

of their whereabouts and to keep in cases of emergency.  In this regard, one participant 

noted that she ‘always phone[s] boyfriend to escort me wherever I go so I have to spend 

double the amount [on transportation].’ 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
578 Note the finding in a judgment from the Ontario Superior Court, Jane Doe v Board of Commissioners 
of Police 39 Ontario Reports (3d) 487 (1989): ‘Ms. Doe claims the cost of evenings cab fares because 
she cannot feel safe using public transit at that time and since being raped. She estimates taking a cab 
four times weekly for all 52 weeks of the year. I think if the sum of $2,000 annually were allowed she 
would be fairly compensated. I would therefore award the sum of $22,500 to the commencement of the 
trial.’ 
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7) Employment losses  
 
Of the thirty-six (36) participants who identified economic loss(es), seven (7) 

participants identified employment related economic losses.   

 

Of those participants that noted estimated employment related Rand expenditures (as 

some participants did not provide Rand/monetary estimates):  

 One (1) participant had estimated expenditures of 150.00 Rands (informal sector);  

 Two (2) participants had estimated expenditures of between 900.00 Rands and 1,400.00 

Rands; and, 

 One (1) participant had estimated expenditures of 15,000.00 Rands. 

 

Furthermore, the following number of participants specified the following types of 

employment related economic losses: 

 Three (3) participants identified depletion of paid leave as economic losses; 

 Two (2) participants identified 3 weeks of lost income as economic losses; 

 One (1) participant identified five and a half months of lost income as an economic loss; 

 One (1) participant identified five days of lost income as an economic loss; 

 One (1) participant identified lost income in the informal sector as an economic loss; 

 One (1) participant identified unplanned resignation as an economic loss; 

 One (1) participant identified a debt problem aggravated by lost income as an economic 

loss; 

 One (1) participant identified the time-off of a court-support family member as an 

economic loss; and, 

 One (1) participant noted that she was not eligible for government unemployment 

insurance. 

 
Income loss is difficult to calculate and/or estimate.  It is asserted that this is especially 

the case in sexual violence matters where psychological injuries may be more severe 

and long-lasting, when compared to the physical injuries sustained.  

 

Furthermore, two other concerns must be addressed in relation to employment related 

economic losses.  Firstly, as suggested in studies in other developing countries, and 
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also confirmed by a participant, one should also ‘consider the cost of lost income of 

relatives or other concerned persons who were not able to attend their regular work due 

to taking care of the victim.’ 579 

 

In addition, as identified by the Public Service Commission, victims must balance ‘trade-

offs and inconveniences to be present at [criminal] court’ and according to the findings, 

39% of court users surveyed in 42 magistrates courts throughout the country indicated 

that they ‘had to take work leave’ to attend criminal proceedings while 30% indicated 

they were ‘unable to earn money/work.’580  This correlated to ‘two out of five court users 

indicat[ing] that they had to take leave from work or negotiate with their employers’ and 

‘almost one third of court users indicat[ing] that having to be at court translated into their 

inability to work or earn a living .’ 581  This was consistent with the participants' 

identifications as employment income losses, and disruptions clearly affected many of 

the participants and their dependants or employers. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
579 Dalal and Jansson (2007: 51). 
580 South Africa. Public Service Commission (2005: 16). 
581 Ibid. 
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8) School losses  
 

Of the thirty-six (36) participants who identified economic loss(es), six (6) participants 

identified school related economic losses.   
 

Of those participants that noted estimated school related Rand expenditures (as some 

participants did not provide Rand/monetary estimates):  

 One (1) participant had estimated expenditures of 50.00 Rands; and,  
 One (1) participant had estimated expenditures of 210.00 Rands. 

 

Furthermore the following number of participants specified the following types of school 

related economic losses (note that some participants identified more than one type of 

school related economic loss, for example educational problems and school fees 

losses): 

 Three (3) participants identified educational problems (for up to 6 months); 
 Two (2) participants identified the failure of standard 8 as an economic loss; 
 One (1) participant identified the failure of standard 9 as an economic loss; 
 One (1) participant identified abandonment of further education due to injuries; 
 One (1) participant identified lost/abandoned school fees as an economic loss; 
 One (1) participant identified re-registration fees as an economic loss; and, 
 One (1) participant identified school books as an economic loss. 

 

Literature suggests that there are three areas to consider in relation to school 

interruptions. Firstly, past victim costs studies have asserted that it is important to 

review ‘productivity losses’, irrespective of the existence of physical injury, by looking at 

days absent from ‘school, volunteer activities [and] social/recreational activities.’ 582 

Secondly, taking a broader approach, some studies have also concluded that school 

interruptions affect long term incomes and professional/employment goals of victims.583 

Finally, indirect costs of lost school fees and unused materials must be assessed.584 All 

of the above issues and concerns were identified by the participants surveyed. 

                                                 
582 Arias (2008: 385). 
583 For example, Day and McKenna (2002: 315) state that one must also access the ‘costs of lost 
educational opportunities’ and Minnesota Department of Health (2007: 8) confirms the importance of 
reviewing ‘forgone wages due to compromised education and foregone non-monetary benefits of 
education.’ 
584 See South African Human Rights Commission Report of the Public Hearing on the Right to Basic 
Education (2005:13) wherein the Commission refers to the ‘many indirect costs...[related to schooling, 
which] include school uniforms, transport, learner materials...’ 
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9) Counseling losses  
 
Of the thirty-six (36) participants who identified economic loss(es), four (4) participants 

identified counseling related economic losses (note that one participant indicated 

expenses relating to psychiatric care under the medical expenses category).  

 

Of those participants that noted estimated counseling related Rand expenditures (as 

some participants did not provide Rand/monetary estimates):  

 One (1) participant had estimated expenditures of 4 800.00 Rands; and,  

 One (1) participant had estimated expenditures of 16 000.00 Rands. 

 

Furthermore, the following number of participants specified the following types of 

counseling related economic losses: 

 One (1) participant identified psychologist costs as an economic loss; 

 One (1) participant identified expenses for one year of counseling as an economic loss;  

 One (1) participant identified expenses for forty counseling sessions as an economic 

loss. 

 
Counseling related costs were incurred by participants in two ways; firstly, when some 

of the participants attended private counseling sessions and incurred costly session 

fees; or alternatively when participants paid for transportation costs to attended free 

counseling services provided by non-governmental organizations.  Evidently, race/class 

barriers exist in relation to this category of economic loss, with private counseling 

services out of reach for most of the indigent, black participants; and with transportation 

costs to counseling often being a barrier to services for these same participants.  

Furthermore, it should be noted that counseling services coordinated within and by 

court structures or prosecutorial services, can be inadequate or non-existence despite 

their necessity to victims in lower economic stratums.585  

                                                 
585 See Walker and Louw (2004: 306-307) where it is noted that an area of ‘dissatisfaction’ in the above 
specialized court was ‘therapeutic follow-up’ and ‘both the victims (85%) and their families (63.6%) felt 
that the victims of sexual offences were in need of some form of psychotherapeutic treatment or 
counseling’ and ‘in the absence of professional support services, 51.3% of the victims and 18.2% of the 
family members reported having to rely on their relatives or the community to help them deal with their 
trauma.’ Furthermore, the Department of Social Development's 2007-2010 Strategic Plan (2007: 13) 
confirms that ‘the inadequate numbers of social workers render the [social development] sector unable to 
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10) Childcare losses  
 

Of the thirty-six (36) participants who identified economic loss(es), three (3) participants 

identified childcare economic losses.  
 

None of the participants that identified childcare economic losses provided estimated 

childcare Rand expenditures. 
 

Furthermore the following number of participants specified the following types of 

childcare economic losses: 

 One (1) participant identified bartering for childcare with neighbor as an economic loss; 
 One (1) participant identified childcare related to court attendance as an economic loss;  
 One (1) participant identified use of limited goodwill as an economic loss. 

 
With regards to ‘citizens' trade-offs and inconveniences to be present at [criminal] court,’ 

the Public Service Commission's Citizen Satisfaction Survey confirmed that 25% of 

court users, surveyed in 42 magistrates courts throughout the country, indicated that 

they ‘had to make alterative plans to take care of their children’ to attend criminal 

proceedings.586 

 

In addition, Day and McKenna confirm that ‘when women spend time attending doctor 

appointments, therapy sessions, women's support groups, or in longer-term admissions 

to hospitals or clinics, they are often faced with having to find and pay for childcare or 

eldercare.’587  With regards to practical trade-offs between familial duties and the 

recovery concerns of women survivors Day and McKenna further confirm that 

‘sometimes the need for childcare prevents women from seeking the help they would 

otherwise access.’ 588  

 
 
 

                                                                                                                                                             
respond to the service delivery demands and statutory obligations such as those required by specific 
pieces of legislation like... [the] Criminal Procedure Act.’ 
586 Public Service Commission (2005:16). 
587 Day and McKenna (2002: 329).  
588 Ibid. 
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11) Miscellaneous losses  
 
 
Of the thirty-six (36) participants who identified economic loss(es), two (2) participants 

identified economic losses not enumerated in the survey.  

 

Of those participants that noted estimated Rand expenditures for non-enumerated items 

(as some participants did not provide Rand/monetary estimates):  

 One (1) participant had estimated expenditures of 8 000.00 Rands for a lawyer; 

 One (1) participant had estimated expenditures of 300.00 Rands for a sheriff; and,  

 One (1) participant had estimated expenditures of 3 000.00 Rands for comfort items 

(such as food, clothes, appliances and alcohol). 

 
With regards to lawyer and legal processes, Day and McKenna confirm that the ‘direct 

costs of violence to the individual might involve... legal fees.’589 Also, with regards to 

comfort items Day and McKenna confirm that ‘many women victims of violence turn to 

alcohol and/or drugs to cope.’590 

 
 
 

 

 

 

 

 

 

 

 

 

 

                                                 
589 Day and McKenna (2002: 315).  
590 Day and McKenna (2002: 324). 




