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Absteact

This thesis addresses a practical problem. The problem concerns the evalﬁation of ‘identification
parades’, or ‘lineups’, which are frequently used by police to secure evidence of identification. It is ’
well recognised that this evidence is frequently unreliable, and has led on occasion to tragic
miscarriages."of justice. A review of South African law is conducted and reported in the thesis, and
shows that the legal treatment of identification parades centres on the requirement that parades should
be composed of people of similar appearance to the suspect. I argue that it is not possible, in practice,
to assess whether this requirement has been met and that this is a significant failing. Psychological
work on identification parades includes the development of measures of parade faimness, and the
investigation of alternate lineup structures. Measures of parade fairness suggested in the literature are
indirectly derived, though; and I argue that they fail to address the question of physical similarity. In
addition, I develop ways of reasoning inferentially (statistically) with measures of parade fairness,

and suggest a new measure of parade fairness.

The absence of a direct measure of similarity constitutes the rationale for the empirical component of
the thesis. I propose a measure of facial similarity, in which the similarity of two faces is defined as
the Euclidean distance between them in a principal component space, or representational basis. (The
space is determined by treating a set of digitzed faces as numerical vectors, and by submitting these to
principal component analysis). A similar definition is provided for ‘facial distinctiveness’, namely as

the distance of a face from the origin or centroid of the space.

The validity of the proposed similarity measure is investigated in several ways, in a total of seven
studies, involving approximately 700 subjects. 350 frontal face images and 280 profile face images
were collected for use as experimental materials, and as the source for the component space
underlying the similarity measure. The weight of the evidence, particularly from a set of similarity
rating tasks, suggests that the measure corresponds reasonably well to perceptions of facial similarity.
Results from a mock witness experiment showed that it is also strongly, and monotonically related to
standard measures of lineup fairness. Evidence from several investigations of the distinctiveness ‘
measure, on the other hand, showed that it does not appear to be related to perceptions of facial
distinctiveness. An additional empirical investigation examined the relation between target-foil
similarity and identification performance. Performance was greater for lineups of low similarity, both
when the perpetrator was present, and when the perpetrator was absent. The consequences of this for

the understanding of lineup construction and evaluation are discussed.
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This thesis-addresses a practical problem. The problem concerns the evaluation of an identification
technique commonly used by police, which is known as the ‘identification parade’, or ‘lineup’.’
The quality of evidence secured from an identification parade is dependent on both the structure of
the parade, and the way in which it is regulated. Legal systems in most countries have evolved
fairly effective conditions for the regulation of parades, but have paid little attention to the question
of parade structure, particularly with respect to how parade structure should be evaluated. The
central requirement of parade structure, at least in English and South African law, is that it consist
of an adequate number of foils who bear a sufficient physical resemblance to the suspect. The
courts provide ineffective criteria for judging ‘sufficient physical resemblance’, and this hampers
the task of parade construction, and the task of parade evaluation. Since the identification parade is
considered a key test of eyewitness identification, it is clear that the inability to assess the
requirement of physical similarity is a significant problem. The central project of this thesis is the
development and validation of a measure of one element of physical similarity. In particular, I will
propose a measure of facial similarity, which appears also to be a promising measure of parade
fairness. This thesis is consequently a treatise in ‘applied psychology’, but not narrowly so. There
are important issues, in particular, that attend the notion of ‘applied psychology’, and a

consideration of these will take us well outside the project of the similarity measure.

Psychology has long suffered an internal division over its site of practice. Experimental psychology
has, by and large, opted for the artificial laboratory, in wilful emulation of natural sciences like
Chemistry. At the same time, other traditions of psychology have chosen locations outside the
confines of the laboratory, in the world of ‘practical problems’. The present piece of work adopts
the approach of the latter type of ~tradition, but will endeavour also to examine its foundations.
There is no attempt to exalt this approach over others, but the inherent jealousy of intellectual

traditions should, of course, be recognised.

One of the ‘real problems’ that Psychology has addressed on several occasions this century, but

especially in recent times, is that of legal identification evidence. Humans who witness events are

The terms ‘identification parade’ and ‘lineup’ will be used interchangeably in this thesis.
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frequently called by courts and police services to deliver their testimony. This testimony frequently
takes the form of an identification of a person allegedly involved in the witnessed event, and is used
as evidence against the identified person. It is well known that eyewitness identifications are
frequently mistaken, and have on occasions led to tragic miscarriages of justice. Several of the
more recent tragedies in the USA are vividly documented by Loftus & Ketcham (1991).) Some
legal commentators suggest that mistaken identifications are the single greatest cause of legal
injustice,’__ and courts have instituted several safeguards against them. The safeguard perhaps held in
highest regard is a technique known as the ‘identification parade’. A person suspected of a crime is
made to stand alongside a number of other people, of similar height, build, and physical appearance.
The witness is asked to point out the perpetrator of the crime from the array of assembled people.
An identification from a ‘regularly conducted’ parade is given great weight, particularly in the

criminal justice system of South Africa, which is the legal frame of reference for this study.

Identification parades, however, are not a guarantee of the veracity of witness identifications.
Indeed, a series of mistaken parade identifications in the celebrated case of Adolf Beck probably
brought about the institution of the English Court of Criminal Appeal (Shepherd, Ellis & Davies,
1982). Legal systems all over the world are mindful that identification parades do not provide the
guarantee supposed of them: There have been no fewer than three commissions of enquiry into

identification evidence in England, alone, this century (Devlin, 1976).

Psychologists have applied themselves to the problem of identification parades in recent times, and
their contributions include the development of measures of parade fairness, and the invention of
alternate parade structures. This is a kind of ‘applied psychology’, an empirical search for solutions
to the problems that identification parades pose. But the notion of an ‘applied psychology’ is not as
uncomplicated as it may first appear. Indeed, I will argue in Chapter 2 that the notion of an ‘applied
psychology’ is typically misunderstood. It is most commonly taken to be ‘the application of known
methods to real problems’, but very little of what goes by the name of applied psychology is ever
applied. Most applied psychology is at best ‘applicable psychology’, and the label ‘applied’ is used
merely by dint of the topic of investigation. In short, there is a sort of nominalist error: because a

name exists, an entity is presumed to correspond to it. In this way, ‘Applied Psychology’ has come

South Africa has surely had a number of tragedies induced by mistaken identifications, but there is no systematic
documentation to support this presumption. A number of near-tragedies are documented, though. In one of the famous
‘crowd-murder’ - or ‘collective action’ - cases of the mid 1980’s, known as Duduza, one of the accused was identified
by several witnesses, and was saved only by video footage which showed that the perpetrator was left-handed, whereas
the accused was right-handed. (Tyson, personal communication). A newspaper report, which is reproduced on page
59, also leads one to believe that misidentifications are not uncommon in South Africa.

This is discussed at some length in Chapter 3.
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to be treated as a subdiscipline of psychology, few questions are asked about the nature of
‘application’, and few researchers show how their studies can be used in respect of the very

problems that serve as justification for the research in the first place.

In some respects, the psychological literature on identification parades is heedful of these problems.
Thus, Gary Wells has written on several occasions about the applied nature of research on
‘identiﬁcatio:n evidence (Wells, 1978; Wells, 1986), and has outlined strategies that lead or could
lead to application of research. His contributions in this respect will be considered closely in
Chapter 2. I draw several conclusions in Chapter 2, but the important conclusion taken forward
from that chapter is that ‘practical problems’ require careful analysis, and should not be approached
peremptorily. In particular, they require careful analysis in the terms of the context or discipline in
which the problem is located. In the present case, this implies that the proble’ms of identification
evidence and identification parades should be understood in terms of the referent (i.e. South

African) criminal justice system.

Accordingly, Chapter 3 presents a review of South African law on identification evidence. Material
from statutes, case law, and internal police documents will be considered. I will try to draw a
coherent picture of South African legal practice in respect of identification parades, but there are
several contradictions and complications. In brief, South African law has long recognised the
treacherous nature of identification evidence, and has devised a system of rules and safeguards
against it. The identification parade is probably considered the strongest of these safeguards, but
the special dangers that attend this technique are also well recognised. Many requirements and
strictures regulate the conduct of the parade in South Africa, but I will argue that these are
subsidiary in an important sense to the central requirement that the parade consist of the suspect,
and a number of innocent people who are sufficiently similar in appearance to the suspect.
Guidelines for evaluating this requirement have been handed down by the courts, but are extremely
vague. I will argue that this ‘central requirement’ cannot be met in practice, either at the level of

police regulation of identification parades, or at the level of judicial evaluation,

South Africa is certainly not the only country faced with problems stemming from identification
parades. Psychologists in several countries have suggested useful measurement techniques, and
have investigated modifications aimed at improving the lineup as an identification procedure. This
work is considered at some length in Chapter 4. Although the problem of identification evidence
appears to invite ‘thoroughly practicél’ research, the review presented in Chapter 4 will show that
there is also some theoretical work of consequence. Two competing Bayesian approaches are
outlined: in the formulation due to Navon (1990a, 1990b), identification parades are postulated to

provide information about the physical resemblance of perpetrator and suspect, whereas the
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alternate formulation due to Wells and colleagues (Wells & Lindsay, 1980; Wells & Luus, 1990a) is

said to provide information about the reliability of the parade identification.’

I also consider the recent attempt by Wells, Seelau, Rydell & Luus (1994) to formulate the
rudiments of a theory of identification parades. Wells et al. suggest two prbpositions, and a
corollary. The propositions are i) that identiﬁcation-parades are recognition tests, which seek to
uncover inf:ormation not present at recall, and ii) that the identification process is governed in part
by extrarriémorial judgement and heuristic processes. The corollary is that a lineup task can be
likened to a social psychology experiment: factors that confound such an experiment can also

confound the lineup task.

Thertheoretical work on identification parades is useful, but I argue that a central theoretical tangle
remains unresolved. In particular, the nature of the task embodied in the identification parade is not
clear: is the task a reliability test, or does it collect independent evidence of identity? I address this

uncertainty at several places in the thesis; see especially Chapters 3, 4, and 6.

The groundbreaking studies of Doob & Kirshenbaum (1973), Wells, Leippe & Ostroxﬁ (1979),
Malpass (1981), and Malpass & Devine (1983) are among the most useful of all psychological work
on identification parades. These studies propose methods for measuring the ‘fairness’ of
identification parades, and rely on a method of soliciting ‘mock’ eyewitness identifications, known
as the mock witness task. This task requires ‘witnesses’ to guess the identity of the perpetrator,
even though they have not previously seen the perpetrator, and have only a brief verbal description
of him. If ‘mock witnesses’ are able to guess the identity of the suspect at a level of success greater
than would be expected under an equiprobability model, the lineup is said to be biased against the .
suspect. In addition, the diétribution of identifications across lineup foils sustains several other
measures of lineup fairness. These concern the effective “size’ of the lineup, which may be defined
as the number of foils who are effective choice alternatives: if fewer than the total number of foils

attract mock witness identifications, the lineup’s effective size is smaller than its nominal size.

The mock witness task assumes a probability model for interpretation, but this is not made explicit
in the psycho-legal literature, nor is any advice given regarding the statistical evaluation of mock
identifications. This is a significant failing, and I attempt to remedy it in Chapter 6. I argue that a
binomial probability model can be used to model the mock witness task, and suggest ways in which

inferential statistics can be used to assist in the interpretation of indices of lineup bias and lineup

' This description of the Bayesian approach taken by Wells and colleagues is due to Navon (1990a), and is arguable.
The dispute between the two approaches is detailed in Chapter 4.
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size. Certain additional techniques suggested by Malpass & Devine (1983, 1984) for the selection
and evaluation of parade foils, which are based in part on the mock witness method, are considered,
and suggestions are made regarding the application of inferential statistical thinking to these
techniques. In Chapter 6, I also explore statistical methods for assistance in the interpretation of
other lineup indices, including the Bayesian measures of ‘diagnosticity’, and ‘information gain’

devised by Wells & Lindsay (1980).

Lineup fair':ness indicators based on the mock witness task are indirect measures. They show a
lineup to be biased against the suspect, if she is chosen at levels greater than chance expectation, or
they show the lineup to have low effective size, if certain foils are chosen at levels which deviate
from chance expectation. They do not show which aspect of the parade has led to a lack of
‘fairness’, but this is presumabiy the absence of a sufficient number of foils who resemble the
description give to mock witnesses, and by implication, a similar absence of foils who resemble the

suspect.

I argue in the conclusion of Chapter 4 that a direct measure of suspect-foil similarity would be a
useful addition. Although a whole-body measure of similarity would be a more complete solution,
facial similarity is probably the most important element of physical resemblance,’ and the major -

empirical goal of the thesis is to develop a direct way of measuring this.

The search for a measure of facial similarity takes us to Chapter 5, and the face recognition
literature. The size of this literature demands a focused approach; my approach in that chapter is
therefore a shameless raid of the literature for a suitable conceptualization of facial simil;rity. I will
consider several possibilities, and argue for an adaptation of a particular approach to facial
representation: this approach represents faces as eigenspaces of normalized intensity maps in the
picture plane, and it allows - I suggest - a method of deriving a similarity space for populations of
facial images. The route to this position is not uncomplicated, or brief; it takes us through much

recent theoretical and empirical work, and there are several profitable stops.

The influential theoretical models of face recognition advanced by Bruce and colleagues (Bruce &
Young, 1986; Burton & Bruce, 1990) are considered, but the models do not explicitly address
perceptions of facial similarity. Nevertheless, the intimation of a visual-front end to the models is
taken forward, as is the notion of a ‘canonical representational code’. Specific treatment of facial

similarity can be found in a handful of studies, and the most useful of these for my purposes appear

This is probably the rationale for the common modem police practice of using lineups constituted by head-and-
shoulder photographs of the suspect and foils. The widespread use of these ‘photo-parades’ is justification enough, in

my opinion, for the restriction adopted here.
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to be those reported by Valentine and colleagues (Valentine 1991a, 1991b; Valentine & Endo,
1992; Valentine and Ferrara, 1991). Valentine suggests a theory of the pefceptual representation of
faces in a multi-dimensional space, and such a space easily allows the derivation of facial similarity
and facial distinctiveness measures as spatial distances, or dot products. Unfortunately, Valentine’s
model is only formulated at a conceptual level, and he leaves the dimensions that constitute the
multidimensfénal space unspecified. Later sections of the chapter take me in search of these
‘dimensions;, and I conclude that the most promising solution here is the representational schema
developed by Sirovich & Kirby (1987), O’Toole & colleagues (e.g. O’Toole & Thompson, 1993),
and earlier, by Kohonen (1984). This scheme is the ‘engine’ for the facial similarity measure used
in the empirical éomponent of the thesis, and is described in some detail. It proposes treating
digitized face images as numerical vectors, and finding a basis for the space constituted by these

vectors, through principal component analysis.

This solution to the problem‘of finding a representational basis strikes me as particularly elegant: it
allows one to represent all the faces in a particular set (and even faces outside this set) in a common
space, that is, as weighted combinations of the basis vecfors, or principal components. .It also
sustains the key proposition of the thesis, which is that the similarity of two faces is a function of.
the multidimensional distance separating them in ‘face space’. The closer the faces are to each
other, the higher their similarity. The representational basis also allows the definition of a related
measure, namely facial distinctiveness. Facial distinctiveness is treated in Valentine’s theory as the
distance from the origin, or centroid, of the space, and this is easily operationalized in terms of the
principal component basis. In sum, the PC (principal component) schema supports a similarity and
distinctiveness metric in an effortless and natural manner, and is accordingly adopted for

: . .. . !
investigation in the empirical work of the thesis.

There are several aims in the empirical work, which is reported in Chapters 7 and 8. The central
aim is to investigate the validity of the PC-based similarity metric. Even as a principal component
space provides an elegant solution to the problem of finding a representatonal basis to sustain the
similarity metric, this representational basis is thoroughly arbitrary: basis vectors are chosen by
principal component algorithms on the basis of statistical criteria,’ and they need not correspond in
any way to human perceptions and judgements of facial similarity. The proposed measure clearly
requires empirical investigation. A number of such investigations were conducted, and are reported

in the relevant chapters.

They are.chosen to satisfy two central statistical, or mathematical, constraints: namely that the set of basis vectors is
orthonormal, and basis vectors are in addition chosen so that they (sequentially) resolve maximum variance.

(e)
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Seven studies were conducted in total.” The studies involved approximately 700 subjects, and pre-

study collections of facial images involved another 350 subjects.

Studies 1 and 2 are reported in Chapter 7. These studies were exploratory investigations of the
similarity and distinctiveness measures. Study 1 piloted the principal component analysis of
images, and a similarity ranking task. Study 2 extended the pilot work reported as Study 1, and
examined tﬂe correspondence between the similarity measure and subject rankings of facial
similarity. It also investigated the correspondence between the similarity measure and a 'face
pairings' task. Both procedures produced results which indicated some correspondence between
perceptions of similarity and the PC-based measure, but these were of a mixed nature in the case of
the ranking task. Several other 'validity checks' were built into the design of Study 2. A cluster
analysis of images on principal component coefficients produced clusters.which appeared to group
'like' faces, and s.eparate 'unlike' faces. A discriminant analysis of pre-defined sex, race, and age
groups, using principal component coefficients as classificatory variables, proved capable of
discfiminating these groups with a high degree of accuracy. In addition, several other
methodological issues raised by the image analysis technique were investigated in this study, and
are reported. Investigations of the PC-based distinctiveness measure, on the other hand, produced
results which uniformly disconfirmed a correspondence between the measure and subject

perceptions of distinctiveness.

Studies 3 and 4 are reported in Chapter 8. Inspection of the method and results of Study 2
suggested that there were several methodological uncertainties in that study, and corrections for
these were built into the design of Study 3. In the first place, a relatively small, homogenous set of
face images was used in the earlier study. Study 3 corrected this by collecting a relatively large and
heterogeneous set of face images. Corrections were also effected to the similarity ranking task of
Study 2, particularly in an attempt to structure subject judgements. Large inter-subject variation in
ratings of similarity were observed in Study 2, and instructions were devised in an attempt to
counteract this variation. Results from 11 distinct rating sequences showed a strong correspondence
between subject ratings and the similarity measure. Facial distinctiveness was investigated again in
Study 3, but manipulations involving the PC-based operationalization proved difficult to interpret,
and a lack of correspondence between this measure and subject ratings was observed again,

corroborating results from Study 2.

Study 4 used the rating task of Study 3, and again examined the correspondence of subject ratings
of similarity and the PC-based distance measure. In addition, Study 4 introduced an important
manipulation. Subjects were shown frontal photographs of subjects, or profile photographs, or both

frontal and profile photographs, and asked to complete the similarity rating task. This manipulation
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made it possible to assess i) whether PC-based measures of similarity derived from frontal views of
faces correspond to PC-based measures derived from profile views of the same faces; ii) whether
subject ratings of profile views correspond to subject ratings of frontal views; and iii) whether the
PC-based measure of similarity correlates with subject ratings of similarity, in both frontal and

profile, and combined frontal and profile, views.

Results in the case of i) showed that the PC-based similarity measure derived from frontal images
correlated freasonably highly with the PC-based measure derived from profile images. Much
research in the face recognition literature has implicitly assumed that frontal images are sufficient
representations of faces (see the discussion in Chapter 5 on this issue), thus confounding ‘face
recognition’ and ‘picture recognition’, and it is important to show that the PC-based measure of

facial similarity generalises beycnd just one viewing perspective.

Results in the case of ii) showed that subject ratings of profile views corresponded reasonably well
to ratings of frontal views, but correlations here were uniformly lower than correlations observed
between frontal PC similarity scores and profile PC similarity scores. I suggest that the correlations

between the sets of PC scores are therefore sufficiently high.

Results in the case of iii) showed again that facial similarity scores derived from a principal
component analysis correlate highly, on average, with subject ratings of similarity. This was not
uniformly the case in Study 4, however: a manipulation involving PC-based distinctiveness

complicated the pattern of results.

- In all rating tasks employed in Studies 1-4, subject judgements of similarity exhibited substantial
inter-rater variation. There are many possible reasons for this; I argue in Chapter 7 that the most
unfortunate explanation, in terms of the consequences for the central empirical project, is one which
posits that subject perceptions of facial similarity are inherently unstable, that individual ratings of
the same face will fluctuate over occasions. Accordingly, in Study 5 I investigated the stability of
subject similarity ratings over time, using a standard test-retest design. Subjects completed a
similarity rating task of the kind used in studies 3 and 4, and after a period of three weeks
completed a second similérity rating task, which contained the same target, and approximately half
of the faces used in the original array. Correlations assessing test-retest relfability were acceptably

high, even under conditions which were not promotive of this.

The ambition underlying the central empirical project of the thesis is to find a direct measure of
facial similarity which will serve at the same time as a measure of lineup fairness. Although

Studies 1-5 appear to show, in sum, that the proposed measure corresponds to human ratings of
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facial similarity, none of these studies provides any information about the usefulness of the measure

in relation to identification parades.

Study 6 accordingly moved the focus of the empirical work to the question of parade fairness.
Eighteen lineups of varying target-foil similarity and varying target distinctiveness were created as -
materials fog a mock witness experiment. Subjects in this experiment were provided with
descriptions of three suspects, and were able, in general, to identify the suspects with comparative
ease. The :identiﬁcation rate was, however, affected by both manipulations. In particular, the
identification rate (measured as a proportion) appeared to vary in a negative linear relation to the
PC-based similarity score i.e. as facial similarity increased, the proportion of subjects correctly
guessing the identity of the suspect decreased. The relation of the identification rate to
distinctiveness was not clear, once again showing that the PC based distinctiveness measure does
not seem to be of much use - at least in its present form. Correlations between the measure of facial
similarity and indices of lineup fairness commonly used in the literature (i.e. ‘functional size’,
‘effective size’, and the measure ‘E’, which is proposed in Chapter 6) were all strong, and in the

expected direction.

In Study 7, the final empirical study reported in the thesis, I investigated the relation between facial
similarity and identification performance, in a simulated identification scenario. This relation has
rarely been examined in the literature: it is a central element in legal and psychological thinking
about identification parades, and some empirical evidence about its nature may be useful. A
randomised factorial experiment was devised, incorporating manipulations of facial similarity
(operationalised in terms of the PC-based measure), perpetrator presence, and lineup structure (i.e.
simultaneous vs. sequential). Subjects were asked to examine biographical information, and
photographs, of three fictitious students at their university, and after a period of hélf an hour were

tested with photo-lineups, which were constructed to embody the manipulations described above.

Results showed several things. In the first place, the superiority of sequential lineups over
simultaneous lineups - well established in the literature - was confirmed, and in the expected
manner. That is, sequential lineups led to fewer mistaken identification decisions when the
perpetrator was absent, but to no fewer correct identifications when the perpetrator was present.
Identification accuracy was strongly affected by target-foil similarity, but in an unanticipated
fashion: lineups which had the lowest degree of target-foil similarity produced the highest degree of
correct identification decisions, both in situations where the perpetrator was present, and in

situations where the perpetrator was absent.
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The relation between similarity and identification accuracy is not inexplicable, taken on its own: in
Chapter 4, I discuss the proposition by Wells and colleagﬁes (Wells, Rydell & Seelau, 1993; Wells,
Seelau, Rydell & Luus, 1994) that lineups should be constructed to have ‘propitious heterogeneity;,
i.e. target-foil similarity should not be too high. There is a useful reductio ad absurdum here, which
is to imagine a linéup constituted by a suspect and nine of his clones: such a lineup will yield a

highly inaccurate identification rate, and this implies some optimal suspect-foil similarity function.”

However, when the results of Study 7 are combined with the results of Study 6, there appears to be
an interpretative difficulty of some magnitude. Study 6 shows that an increasing degree of facial
similarity leads to fairer lineups (as determined in mock witness tasks), but Study 7 shows that
greater similarity leads to fewer correct identification decisions. This implies, counter-intuitively,

that fairer lineups lead to poorer identification accuracy.

I will return to this problem in the final chapter of the thesis, to wit Chapter 9. The rest of the thesis

sets the stage for this return.

7 Wells and colleagues, however, do not think that it is useful to pursue the notion of an ‘optimal similarity function’.

See the discussion in Chapter 4.
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Introduction

This thesis examines ways of measuring the fairness of police identification parades, and is therefore
an exercise in applied psychology. Methodological and measurement issues are also of some
importance, but are subsidiary in most respects to the central concern with identification parades, and

the testimony of eyewitnesses.

I will argue in this chapter that research on eyewitness testimony depends for its justification on the
prospect of application. The research derives from a concern with a practical problem, namely the
consequences that honest, but mistaken identifications have for the fair discharge of justice. Pre-trial
identifications are characteristically secured with the assistance of identification parades, since it is
widely believed that they make such identifications more reliable. Documented cases of mistaken
identification have shown that they do not eliminate the problem (Loftus, 1979; Loftus & Ketcham,
1991), and it is perhaps not even clear that they significantly alleviate it. Psychologists have
addressed research in the last twenty years to ways in which these ‘recognition tests’ can be

improved.

This interest in eyewitness identifications stems from a more widespread, and recent, concern with
applying psychology to ‘everyday’ problems. The rush to do ‘applied psychology’ is often
accompanied by an unfortunate neglect of the conceptual issues that underlie the notion of applied
research. [ will consider these in some detail here, and take a few observations in this respect as
rough guides for later chapters. I begin by considering reasons for the contemporary enthusiasm for

applying psychological research outside of laboratory settings.

‘Crises’ and the drive to application

As long as most psychologists can remember, psychology has been in a state of crisis." Each

generation re-asserts the existence of the crisis - usually as if the crisis had just been discovered - and

' Stehr (1992) argues that the pronouncement of ‘crisis’ recurs in almost all of the social sciences, from the early part of the

twentieth century onwards. Generally, these crises devolve on the (cyclical) assertion that social science knowledge of
the period has failed to make practitioners competent to understand or solve contemporary social problems.
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re-defines its nature, with an eye to justifying its own solution to this intractable state. There is
remarkable agreement about the existence of the crisis, especially since psychologists disagree about

so many other things!

One statement of the crisis, which we associate with Tajfel, Israel, Gergen and others, from the late
1960's, objects to the narrow conceptualization. of both method ahd theory that mainstream social
psychology ve’f(hibits. Laboratory experiments drive the discipline, and these are conducted as if in a
vacuum, hence the title of Tajfel's (1972) paper 'experiments in a vacuum.' This cannot be good for
the discipline; the arguments are well known enough to pass them over here. Of course, more radical
statements of the crisis can be found, of almost any description. Séve's Marxist statement of the crisis
is an example (Séve, 1976), as is the work by the ‘Loughborough group.'! The title of Ian Parker's
recent book (1989) is indication enough of the prevalence of the view that the discipline is

permanently besieged: The crisis in modern social psychology and how to end it.

I do not want to labour progress here with an examination of the many formulations of the alleged
crisis. I will look at one in detail. This is the view that psychology fails to concern itself with real
problems, indeed with everyday life. There are many variants of this view; I would like to present the
position adopted by the American cognitive psychologist Ulric Neisser, because his statement of
crisis has led directly - and indifectly ] to a flourish of research that seeks to concern itself with

everyday life.

The genesis of applied cognitive psychology - Neisser’s polemic

Almost two decades ago, Ulric Neisser (1976), a leading cognitive psychologist, and author of a
seminal text that spearheaded the ‘cognitive revolution’ (Neisser, 1967), seriously questioned the
scientific validity of cognitive research. He claimed that cognitive psychology lacked ‘ecological
validity’, that it failed to acquire relevance outside of the laboratories in which it was constructed.
Where psychoanalysis and behaviourism insured themselves, during their periods as hegemonic
discipline, by making themselves applicable, cognitive psychology had failed to secure itself in this
way. Neisser recommended a radical change in cognitive psychology’s orientation if it wanted to
endure as a psychological discipline - he predicted a rapid demise if it failed to apply itself outside of
its laboratories. '

Every age has its own conceptions - men are free or determined, rational or irrational: they can

discover the truth or they are doomed to illusion. In the long run, psychology must treat these

issues or be found wanting. A seminal psychological theory can change the beliefs of a whole

society as psychoanalysis, for example, has surely done. This can only happen, however, if

the theory has something to say about what people do in real, culturally significant situations.

What it says must not be trivial, and it must make some kind of sense to the participants in
those situations themselves. If a theory lacks these qualities - if it does not have what is
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nowadays called ecological validity - it will be abandoned sooner or later. (Neisser, 1976, p

2).
Several years later, Neisser (1983) pursued this argument with an edited collection of memory
research papers that addressed problems in ways that were clearly more applicable to conditions
outside of the laboratory. He chose the papers as examples of what directions cognitive psychology
should follow: if it wanted to do ‘ecologically valid’ research, and commenced the collection of papers
with a restatement of his 1976 argument, this time with the psychological study of memory
particularly in mind.

I think that memory in general does not exist. It is a concept left over from a medieval

psychology that partitioned the mind into independent faculties thought and will and emotion

and many others with memory among them. Let’s give it up and begin to ask our questions in

different ways - our questions need not be uninformed by theory or by a vision of human

nature but perhaps they can be more closely driven by the characteristics of ordinary human
experience (Neisser, 1983, p 12).

The task is thus to make the study of memory applicable to ‘ordinary’ lives. That knowledge
generated by cognitive psychology might be used for practical gain is a theme that recurs in Memory
Observed.” One section of the collection, for instance, is devoted to cognitive psychological research
on eyewitness testimony, and Neisser himself contributes one of the papers to this section of the
book. Here the point is stressed that research can very usefully be redirected for obvious and

important practical gain.

Neisser dismisses the ‘laboratory’ approach to the study of memory on the grounds that in the
hundred years of its existence it has accumulated very little knowledge about the experiences we
ordinarily think of as involving memory processes. Its findings are restricted not only in terms of
generalizability - scenarios typically used to study memory in laboratories rarely resemble those
outside the laboratory - but their theoretical representation is usually also restrictively experimental.
(Thus, ‘memory interference’ means performing in a particular way on a list learning task).
. Laboratory research on memory has failed to accumulate the kind of findings that constitute a
coherent and useful body of knowledge. What knowledge it has accumulated, anyway, presents little

advance on what is immediately obvious - indeed, on what is immediately obvious to pre-schoolers."

The strongest and most notorious assertion by Neisser, however, was the sheer irrelevance of memory

research:

Neisser was not the only cognitive psychologist at that time who pursued this line of critical inquiry, but his arguments
appear to have had the greatest influence. Alan Baddeley, at the M.R.C. unit in Cambridge, made a similar argument,
somewhat more whimsically, as is apparent from the title of his 1988 article (Baddeley, 1988).

' This is not mere sarcasm on Neisser’s part. Several studies have shown convincingly that children of pre-school age
know the important experimental findings in traditional psychological laboratory research. (Kreutzer, Leonard and
Flavell, 1975).
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If X is an interesting or socially significant aspect of memory, then psychologists have hardly
ever studied X (1978, p 4).

The solution lies in changing the content of memory investigations. Neisser urges in several places
that memory research address ‘practical problems’:

...some of the best minds in psychology have worked and are presently working in the area of
memory. Why then have they not tumned their attention to practical problems and natural
settings? (1983, p 6)

The message is clear in Memory Observed: cognitive psychology lacks ecological validity and one of
the ways of doing ‘ecologically valid’ cognitive research is to do research that can be used outside of

the laboratories in which it is produced. It is to do what is commonly called ‘applied psychology.’"!

Neisser’s argument has been very influential, perhaps especially in the area of immediate concern to
this thesis, eyewitness testimony research. Neisser specifically singled eyewitness research out for
praise in his 1978 paper: he considered it an area of cognitive psychology that concerned itself with a
real problem. It is also an historically interesting tradition of research as far as applied psychology is
concerned, since the earliest applied psychologists took it as one of the obvious areas for an applied
psychological science. Hugo Miinsterberg, often called the father of applied psychology, wrote a
book and several papers on the subject in the first decade of the twentieth century (Miinsterberg,
1908). Stern (1910), Whipple (1912) and many others, in continental Europe, in England, and the
U.S.A,, did likewise.

This early research petefed out in the second and third decades of the century, and there was very
little recently published work at the time of Neisser’s statement of the crisis. After Neisser’s
message, the area boomed. Between 1979 and 1986, at least seven books on the subject were
published (see, for examples, Loftus, 1979; Yarmey 1979; Wells & Loftus, 1984; Lloyd-Bostock and
“Clifford, 1983), and by 1994 this number had risen to close to tweniy five. Over 1000 journal articles
appeared between the yeérs 1977 and 1995.” There are presumably many reasons for this explosion
of research, but I think Neisser’s message to ‘go forth into the world’ resonated loudly down the

corridors of academic psychology, and many research psychologists rallied to the call.

However, Neisser’s polemic has not gone unanswered. It is worth digressing briefly to consider a
recent counter by the Yale psychologists, Banaji & Crowder (1989). The value of this exercise

derives from the fact that the chief interest of the research presented in this thesis is the ‘real-world’

" Of course, Neisser’s argument is much lengthier and more sophisticated than the brief synopsis presented here. I have
adumbrated and simplified it in order to emphasise the concemns with ecological validity and application.

? A more detailed argument is technically required here: I offer these quantitative estimates on the basis of personal
knowledge of the literature, and admit the possibility that they may be slightly inaccurate.
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witness problem of identification parades, and there are important conceptual questions hidden in the

notion of applying psychology to such problems.

The Response to Neisser: Banaji & Crowder (1989)

There are two major propositions in the argument made by Banaji & Crowder (1989). In the first
instance, they assert that the move out of the laboratory to the locus of naturally occurring memory
phenomena is misplaced. All sciences study phenomena in laboratories, and then attempt to apply
acquired knowledge to phenomena in their naturally occurring state. The notion that a scientific
enterprise can make its results more ecologically valid by studying phenomena in their natural form is
without sound precedent: it is like imagining an astronomy conducted with the naked eye (Banaji &
Crowder, p 1185). Since so many cther scientific disciplines manage to bridge the interpretative gap
between the laboratory and the natural world, there is no a priori reason why memory research should

not be able to do so.

In the second place, there is no reason why a mere concern with ‘everyday phenomena’ should render
a piece of research ecologically valid. In this respect, Banaji and Crowder list many studies that
include samples or tasks because of their interest value, or their ‘eccentricity’, and for no other
scientifically respectable reason. The point is that these studies survive on an illusion of ecological
validity. They aim at a high ecological validity of method, but succumb to low generalizability of
results. The multiplicity of uncontrolled factors in naturalistic observation prohibits generalizability
to other situations; tests in the real world do not permit generalizability since variability in real world

situations is immense.

It is better, argue Banaji & Crowder in conclusion, to have results that are generalizable, even if the
ecological limitations on this generalizability are unclear. Results that are not at all generalizable,

despite a superficial veneer of ecological realism, are of no use at all.

Replies to Banaji & Crowder

The 1989 article by Banaji & Crowder appeared in the mouthpiece of the American Psychological

Association, American Psychologist, and generated heated responses.” These were assembled in a

" The arguments made by Banaji & Crowder are not new, and neither are the responses. A similar dispute, with similar
arguments for and against, appeared in the American Psychologist in the early 1980’s: see, for example, Berkowitz &
Donnerstein’s (1982) ‘answers to criticisms of laboratory experiments’. The cyclical occurrence of such disputes is in
line with the remark I made earlier about the cycles of ‘calls to crisis’ which dominate social scientific literature and
research.
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discussion forum in the 1991 volume of the same journal, and it is worth repeating some of the key

points.

It is not clear that the anélogy with the physical sciences drawn by Banajifa‘nd Crowder supports their
contention: although chemistry may be a particularly successful laboratory science, there are many

other sciences (to wit, Zoology) for which field research is invaluable, and for whom its absence |
would spel!’I severe retardation (Neisser, 1991). Furthermore, there are many memory phenomena
which are rélearly inscrutable by laboratory investigation: Bahrick’s (Bahrick, Bahrick & Wittlinger,
1975; Bahrick, 1984) 50_. year follow up studies for memory of material learned at school is a case in

point.

Furthermore, it is a mistake to characterize the diff_erence between laborafory research and the
research of the so-called ‘everyday memory school’ as. one of method (Klatzky, 1991).  Both
traditions of enquiry share a belief in many common methodological canons, but are effective in
different situations." It is just a mistake to ignore the fact that laboratory guided memory research has
very little to say about ordinary memory phenomena (Morton, 1991), and appeals to ‘guaranteed’
methods of attaining generalizability are sorely tested by the patent lack of success in over 100 years

of laboratory research.

I am reluctant to argue here for a settlement of the dispute: it is a long-lived and remorseless tyrant of

- a problem, and has probably marked out its permanent place in the psychological gallery. What I

wish to assert instead is that there are problems other than those raised by Banaji & Crowder with the
endeavour to take memory research out of the laboratory. A number of very thorny issues lie below
the surface prospect of ‘solving practical problems’ with research. These need to be considered
closely if we are to take seriously the suggestion that ‘application’ is a way of securing ‘ecological

validity’ for a piece of research.

As the research to be examined in this thesis takes much of its impetus from the prospect of applying

its findings to legal matters, I will deal with the issues that ‘application’ raises at some length.

The notion of an ‘applied psychology’

‘Applied psychology’ is one of the oldest formally recognized and institutionalized branches of
psychology, at least in name. As early as 1908 a chair in Applied Psychology existed in an American

institution (the Carnegie Institute of Technology), and by 1917 the American Psychological

“ Davies (1992) has more recently argued in favour of methodological pluralism, particularly with respect to research on |
witnesses. ‘
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Association had established the Journal of Applied Psychology. Thus, by the early decades of this
century, applied psychology was considered to be a firmly established subdiscipline: institutes existed
for applied psychological research, chairs of applied psychology existed in several universities, and a

burgeoning technology (mental testing) was associated with applied psychology."”

For the purposes of the discussion here, some idea of what ‘applying psychology’ means, at least in

conventional terms, is needed, and so I will introduce a number of conceptualizations from prominent

‘applied psychologists’.

Dudycha (1963) likens the applied psychologist to an engineer: in the same way that the engineer
applies theoretical physics, the applied psychologist applies the findings of psychological science.
This allows the rather mundane reading of Applied Psychology as ‘psychology in use’:

. . . the application of psychology to the various areas and aspects of individual and social

life. p4)
Notice how Dudycha displaces the onus of the justification: applied psychology is sound insofar as

psychological science is sound.

This link between application and the extension of the scientific method is made even clearer by
Anastasi (1964). The applied psychologist’s contribution stems from ‘his research approach to the
problems of human behaviour’: he takes the scientific method common to all sciences into applied

contexts. Insofar as applied and basic research differ, the essential differences concern:

1.  How the problem is chosen. Basic research chooses problems to help in the construction of
theories, applied research chooses problems to help in administrative decisions.

2. The specificity and generality of results. Basic research is more generalizable; in applied
research generalization is of limited validity (as applied research is less concerned with
theoretical and causal relations). (p 5).

The problem, for Anastasi, is to distinguish ‘applied’ from ‘pure’ without sacrificing the legitimizing

claim on the ‘scientific method’.

Both conceptualizations considered thus far attempt to distinguish applied science from pure science
formally: the difference between the two endeavours resides finally in the locale of practice, and
whatever other differences there are may be specified from knowledge of this fact. In much the same
vein is the following conceptualization (vanv der Vlist, 1982), which appears in an influential

European series of monographs.

' The historical account presented here is taken from a reading of the accounts given by Anastasi (1964) and Dudycha
(1963). As an historical presentation it is quite obviously inadequate, but it does make the point fairly clearly that
Applied Psychology has long been considered a respectable subdiscipline of psychology.
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According to van der Vlist, applied and pure research differ in the way they treat their respective
independent and dependent variables. Where pure research concems itself principaﬂy with the
relationships between independent and dependent variables, applied research is seen to be concerned
exclusively with a particular dependent or independent variable. Pure science serves to increase our
knowledge about & theoretically interesting relationship; applied science serves as the basis for

decision making with respect to a concrete dependent or independent variable.

The relationship of this view to the views espoused by Anastasi & Dudycha is fairy transparent and
the observations I made earlier apply equally here. I single out van der Vlist’s treatment because it
makes the pointed claim that ‘applied research’ is so named because of its application: later I will

suggest that the ‘naming’ of applied research is a much more arbitrary matter than this.

Applied research is the extension of pure research into ‘ecologically real’ locations. This is the line
of argument pursued in all of the accounts I have considered thus far, but subtler formulations are
naturally possible. So, for example, Warr (1978) denies the applied/pure dichotomy, and instead
asserts that it exists as a :dimension, stretching from the completely pure investigation to the
completely applied project.- Where, on this dimension, a particular psychological enterprise falls,
depends on (i) the population studied, (ii) the research setting, énd (iii) the intended outcome of the
work. The problems to be studied are taken directly from real life situations, although they may be

studied on the spot or in laboratories.

the applied nature of an investigation derives from the fact that its proximal origin is in a general
sense external to the discipline (p [ 1)

whereas

Pure psychological research aims to deal with an issue raised by the results, theories or ideas of
psychologists themselves, being part of a short cycle feedback system feeding directly upon its
own outputs (p 11).

[ have considered a number of attempts to identify the intellectual pursuit that constitutes ‘applied
psychology’. I want to show in the next section of the chapter that these accounts take us no further
in our attempt to understand the nature of applied research, and I will suggest there that the notion of
an applied psychology is consequently better treated as a meta-theoretical problem than as a category

of research.

Problematizing conceptions of applied psychology

* In a provocative and incisive paper, Jonathan Potter (1982) argues that most discussions of applied
science can be subsumed under a more general ideological practice which attempts to present

‘science’ as socially useful, as the origin of many of the things that improve our lives. The notion of
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‘applied science’ serves this broader function by contributing to it an ‘ideology of application’ (1982,
p 24): the intimate relation held in scientific cultures to exist between science and technology. The
first two conceptualizations of applied psychology that I discussed - those espoused by Anastasi and
Dudycha - are exemplary instances of this: applied psychology is the transportation of the scientific

method to locations proximal to the discipline.

This conceptualization does not stem from the psychological literature in particular. Indeed, it is a
prevalent wayl of thinking about research in most scientific disciplines, and is known in the
philosophy of science as the ‘two stage model’ o‘f scientific activity (see Danziger, 1990, who traces
the rise of its popularity in the late nineteenth and early twentieth centuries). This is the familiar
distinction between ‘basic’ and ‘applied’ science. The task of basic science is the painstaking
construction of universal theory, and applied science sees to it that this universal theory is applied
outside the laboratory. The conceptualization specifically indicates a direction of information flow,

namely from basic to applied.

But just how close is the relationship between science and technology? The suggestion of an intimate
relation between scivence and technology - as inscribed in the ideology of application - is, to say the
least, problematic: at any rate, the relationship is not of the direct form suggested. An increasing
body of research in the sociology of science and philosophy of technology suggests that technology is
not simply applied science (in the sense given to the term in the ideology of application). For
example, research on the USA weapons industry shows that 91% of innovations in the technology
originated from inside the technology itself, and only 9% from scientific research (Potter, 1982).

Similarly, studies using citation analysis find that

Science seems to accumulate mainly on the basis of past science, and technology primarily on the
basis of past technology. (Mulkay, quoted in Potter, 1982, p. 23)

This is not to say that technology and science bear no relationship to each other: the sense in which
technology. and science do relate is best taken as a case of enablement, but this enablement is in a
direction contrary to that hypothesized by the ideology of application. Ihde (1979), for instance,
argues that the history of technology shows that technology of a particular form is a prerequisite for
science of a particular form." Thus, watermills (among other technological innovations) existed
before, and were prerequisites for Newtonian mechanics. That knowledge “flows” from the pure pole
of the pure - applied dimension to the applied pole is an untenable thesis. There is a case to be made
for connections between basic and applied science in particular instances, but there is certainly

nothing of the suggested dependency.

' For a similar argument in respect of mental testing and its relation to theories of intelligenée, see Danziger (1990).
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The claim serves clear ideological interests: connotations about the social utility of ‘science’ slip into
the way we think about our lives. It is probably to maintain the implications attendant upon the idea
of a flow of knowledge from ‘pure’ to ‘applied’, that prevailing conceptions of ‘applied psychology’
identify the origin of the research problem as the feature that distinguishes pure from applied

research.

The matter does not end here. Potter makes an important distinction between applied psychology and
-applicable psychology. The point is that most of what we call applied psychology is really only.
applicable psychology: findings made under the name of applied psychology are generally not applied
- the label is assumed only because of a superfluous concern with issues or problems in society. In
most ‘applied research’, all that happens is that researchers pluck problems from the outside world
and justify their work in academic terms. The research is called ‘applied research’ only because it

(ostensibly) addresses a social problem.

This discussion of the problems in the orthodox conceptualizations of applied psychology has drawn
attention to the ideological notion of the pure-applied split and the pertinent distinction between
applied and applicable psychology. There is a further point I wish to make about these

conceptualizations, which is the way in which the ‘applied’ in ‘applied psychology’ is treated.

The ‘applied’ in applied psychology, is read, in all the accounts I have presented hére, as the name of
a subdiscipline of Psychology. To put it clearly: the question of an applied psychology is treated in

terms of what makes applied psychology a discipline, not in terms of why applied psychology is an |
applied endeavour. Instead of focusing on how psychology is applied, elaborate attempts have been
made to show how applied differs from pure. This is a type of nominalist error: because a name
exists, an entity is assumed to correspond to it. In this way psychologists have taken for granted the
‘applied’ nature of applied psychology, and have failed to ask important questions about if
psychology is applied, and how it is applied. Thus what is really only applicable psychology at best

has come to constitute what goes by the name of applied psychological research.

- So we can see that the notion of an ‘applied psychology’ is a very problematic one indesd. Neisser’s
recommendation that memory research apply itself to practical problems then, is certainly not the

guarantor of a new scientific respectability that he suggested it might be.

This does not mean that applying psychological research, or doing applied psychological research, is
impossible. Examples of situations where research findings have been applied, and situations where
they have been extremely useful, are not difficult to find. Thus, the recent legal revision of rules
covering child witnesses in the UK. used a review of the psychological literature as'a preface

(Davies, 1992). Similarly, the collective of researchers informally known as ‘the Aberdeen group’
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has produced an artificial facial composite production system that is currently in use in several U.K.

police forces (Ellis, J.W. Shepherd, J. Shepherd, Flin & Davies, 1989).

It does mean, however, that we need to think clearly about the nature of the research that we engage in
when we study ‘problems’ of the sort recommended by Neisser. The choice of problem often serves
as justification for the research, and it is consequently very important to have a clear understanding of
the nature of the problem in its original context, as well as some idea about the concrete application
of the ensui:;g research. Eyewitness researchers have frequently failed to consider these specific
issues, but there are several exceptions. In the next section, I will examine a few of these in the hope

that they may inform the approach to be adopted in this dissertation.

Types of ‘eyewitness variable’

Much eyewitness research is conducted with little attention to the generalizability of findings across
situations (Read & Bruce, 1984). There are many ways in which one can become an eyewitness to an
event, and it is not clear that different witness-creating events have enough in common to justify

treating them with any degree of equivalence (Bekerian, 1993).

It is accordingly important to differentiate witness scenarios according to the variables of interest, and
to deal with them-separately. A simple and very useful distinction in this regard was made by Wells
(1978). Wells argued for a crude dichotomization of variables at play in the identification process.
Estimator variables are attributes of the witness or the event which cannot be controlled. The
physical lighting of the crime scenario, the length of time the witness observed the perpetrator, and
the gender of the witness, are examples. These variables may all affect the accuracy of the testimony,
but since they cannot be controlled, one can only estimate the effect that the variables have on the
aécuracy of the witness’s report. Such an estimation is of course an extremely imprecise matter, and
those who opt to study them need be mindful of this. System variables are attributes of the legal
system - and perhaps of the event, or witness - which affect the accuracy of the identification, and
which can be controlled and modulated. The type and composition of an identification parade, and
the style of interrogation used by a police officer are examples of such attributes. The idea is that we
can improve the quality of witness testimony by identifying and researching system variables. Table
2.1 presents a simplified classification of aspects of the identification process according to the

- distinction between the two types of variable.
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Estimator variables System variables
Situational factors Witness factors Parade factors
Physical conditions Race Composition
Type of crime Sex Functional size
Stress and arousal Age Instructions
Duration of incident Confidence Parallel parades
Delay effects Intelligence Social dynamics
Interpolated activity Personality Mode of presentation
Extraneous information

Reproduced from Shepherd, Ellis & Davies, 1982, p 7.

Table 2.1 Estimator and system variable classification of eyewitness identification factors

The underlying implication is that the application of research should bé facilitated by studying system

variables. This is important to Wells, who asserts

.. in undertaking an applied project it is incumbent on a researcher to demonstrate the applied utility of an

eyewitness study. (Wells, 1978, p 1555).
The distinction between estimator and system variables is astute, and is often used in review
discussions of eyewitness research. It is taken up by Deffenbacher (1991), for instance, and by
Shepherd, Ellis & Davies (1982), who use it to justify the classification presented above as Table 2.1.
It is an astute distinction because it achieves classification of.a myriad number of variables, wh@le
emphasising the point that eyewitness research depends for its justification on the prospect of
application. The object is not to develop a comprehensive theory of the eyewitness; indeed such a

project cannot hope to succeed.

Nevertheless, studying variables that facilitate application is only a step in the right direction. The
gap between research knowledge and application of that knowledge is daunting, even if the research
is tailored for the prospect of application. In the next section we consider specific methods of -

application aimed at bridging the gap.

Models for applying eyewitness research

Eyewitness research has entered the legal system in several forms, and with varying success. Again,
Gary Wells has made a pertinent distinction (Wells, 1986), this time in order to distinguish the ways

in which eyewitness researchers can hope to secure application of research knowledge.
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Expert testimony

The first and perhaps most controversial route of application is by expert testimony in court trials.
The idea here is that expert testimony can help ‘triers of fact’”’ identify relevant variables and
understand their influence on eyewitness testimony. Presumably, too much or too little credibility is
ascribed to eyewitness testimony in court trials, and expert testimony helps to correct this. Experts
could testify with respect to estimator variables, in which case the testimony is aimed at providing a
sort of ‘social framework’ for the triers of fact, or the expert could testify about system variables, and

this may include giving an opinion or measure of the fairness of identification procedures used in the

particular case."

Expert testimony is not new to the courts, and there are articulated criteria governing the admittance
of such testimony. However, Monahan & Walker (1988) argue that these criteria are neither coherent
nor consistently applied,"” and the experience of several researchers in the field is that the admittance

of expert testimony on eyewitness issues is a hit and miss affair (Loftus & Ketcham, 1991).

There are also other, fundamental problems with expert testimony on eyewitness research. These
have been the basis for heated debate over the last 10 years (McCloskey & Egeth, 1983; Loftus,
1983a, 1983b; Egeth, 1993), and will be mentioned briefly here.

Expert testimony seems to reduce the tendency of jurors to believe eyewitnesses (Wells, 1986).
However, if jurors are not prone to ‘overbelieve’ witnesses in the first place, this testimony may be
inappropriate. Furthermore, even if it appropriately reduces such ‘overbelief’, it is not clear whether
such testimony makes jurors more accurate at distinguishing correct and incorrect witnesses: a
simple, blanket correction of the ‘overbelief’ may not make jurors any more accurate, but may
merely make them indiscriminately skeptical (McCloskey & Egeth, 1983). It is also not clear that
estimator variable research will tell jurors anything they do not know: McCloskey & Egeth (1983)

"7 In the U.S.A., this function is usually served by a jury. In South Africa, there are no jury trials, and the presiding judicial
officer(s) are the triers of fact. A distinction is still made, nevertheless, between matters of fact, and matters of law.

** There are ways of having testimony admitted to trials other than the traditional viva voce route. The so-called ‘Brandeis
brief’, or Amicus brief, is a method suggested by Melton (1987), as a model for entering psychological knowledge into
legal trials. The idea is that a professional body (such as the APA) acts as a ‘friend of the court’, submitting written
argumentation based on scientific knowledge.

" Monahan and Walker make a case for a new model of treating social science research in courts, which they call the ‘social
framework’ approach. The distinction between legislative and adjudicative fact, currently used in deciding on the
relevance and admissibility of social science research, is jettisoned in favour of ‘social authority’, the central concept in
the new paradigm: i.e. social science research should be treated as a source of authority rather than of fact. Social science
research should be used just as precedent works in the common law: that is, it is binding on lower courts, the coherence of
the argument is the criterion for evaluating it, acceptance and application by other courts is a recommendation for use, etc.
Judges could do the research themselves, and psychologists could present evidence by deposition and not necessarily viva
voce. The justification offered has various elements, but is based in particular on the claim of an overarching similarity of
social science research and law: both are general, and produce principles, but there is also much deliberation required for
particular cases. Monahan and Walker point out that several courts in the USA have started using social science findings
as social framework evidence: i.e. the use of general conclusions from social science research in determining factual

issues in a specific case.
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suggest that much estimator variable research simply reinforces widely held beliefs about eyewitness
performance.” Finally, how are jurors to use the information delivered in the testimony? Each juror
will need to internalize the testimony, match the facts of the case against known research, and then
estimate the effect that various aspects of the case are likely to have had on the accuracy of the

witnesses. In all likelihood, though, it will do little more than make them consider the eyewitness

identification somewhat more carefully.

Other criticisms of expert testimony on eyewitnesses worth mentioning here include i) questions
about the quality of estimator variable research, and ii) positions which dispute the need for the
research in the first place. Thus, McCloskey & Egeth (1983) argue that research on many estimator
variables is contradictory and inconclusive, and that what is known about such factors is usually
restricted to first and second order effects - almost nothing is known about higher order interactions.
Konecni and Ebbesen (1986), on the other hand, argue that eyewitness identifications are admitted as

evidence in such a small percentage of criminal cases that the problem is not worth bothering about.

These criticisms are themselves not inviolate, and several detailed a priori and empirical studies have
attempted to demonstrate their flaws. Thus, Goldstein, Chance & Schneller (1989) surveyed judicial
districts in the U.S. and estimated that eyewitness identifications are admitted in about 77 000 trials
per year; Kassin, Ellsworth & Smith (1989) surveyed eyewitness experts and found a substantial level
of agreement on most research findings; and Elizabeth Loftus has replied on several occasions to

many of the other criticisms (Loftus, 1983a, 1983b, Loftus & Ketcham, 1991).

This is not the place to attempt an arbitration of the dispute. What I wish to take to the next section of
the chapter is the question of the use to which jurors are expected to put expert testimony. No-one
has contested that this requires a very difficult act of estimation on the part of the witness, and it may

have a major constraining effect on the efficacy of eyewitness research.

System variable research

The second category Wells (1986) considers, in his classification of ways to apply eyewitness

research, is a set of three strategies aimed at securing application for system variable research.

® For example, that the opportunity and length of observation are important determinants of accuracy (Deffenbacher,

1991); that lengthier passages of time between observation and identification lead to more mistakes (Wells, 1993), and so
on.
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Publish effectively

Since the ordinary business of researchers is to publish their findings, a useful strategy may be to
publish in journals and books that are likely to be read by those who control the system variables
under investigation. Melton (1987), for example, provides compelling evidence that most extra-
precedent material cited in legal cases is originally published in law journals. There is very little use
of non-legal rﬁaterial. The model of application here is a slow process of diffusion of psychological
knowledge into legal practice. However, as both Wells and Melton concede, editors of law journals
are not usually receptive to experimental research, and it is not clear what proportion of the ‘legally

enabled’ read these journals. There is no guarantee of application by this route.

Incorporate knowledge of system variables in police training

The second strategy identified by Wells is the incorporation of knowledge into training at police
training centres. Since police officials are frequentl):l at the first site of work involving eyewitness
identifications, this could be a particularly potent method of application. Unfortunately, it may be an
impracticable stratégy. Police services do not presently place much importance in training officers in
identification procedures, and indeed usually offer no training in lineup administration. This is
assumed in many services in the U.S.A. to be self-evident (Wells, 1986), and much the same appears

to be true in South Africa.”

Change formal procedures and rules of conduct

The third strategy suggested by Wells is to aim at changing formal procedures and rules of conduct.
There are several possibilities here. Statutory regulation of identification procedures could be enacted
at the level of law, and research knowledge could inform such a process. Judicial commissions have
considered the problem of identification evidence in several countries this century,” and although
psychological research findings have often been considered, they have had little force. In the most
recent English commission, chaired by Lord Devlin, the committee expressed the opinion that
psychological research was not presently of much assistance, but nevertheless, that |
...the possibility should be explored of undertaking research directed to establishing ways in

which the insights of psychology could be brought to bear on the conduct of identification
parades. (Devlin, 1976, cited in Shepherd et al., 1982, p. xi.)

* This was communicated to me and to a legal colleague (Shereen Volks), in a telephonic interview we conducted with
South African police officers in Cape Town in 1991.

Ll ) England, no fewer than three judicial commisions have investigated the probiem, and made recommendations (Devlin,
1976). In Canada, at least one commission has been briefed with a similar task, and has submitted a report (Brooks,
1983). ’ ' -
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Alternatively, psychologists could aim at securing strong procedural recommendations from legal

bodies.  Research on identification procedures would form part of the basis for these

recommendations.

Again, Wells is not optimistic about the prospects of successful application. Statutory regulations or
procedural recommendations are unlikely to be promulgated, since police practice is traditionally
treated in Anglo-Western traditions as largely independent. Whatever checks are necessary will
emerge in the evolution of the common law through judicial precedent. In South Africa, for example,
several judges have stressed that the conduct of identification parades is a matter of police practice,
and the power to conduct identification parades is enacted at statutory level (see Chapter 3 of this

thesis).

Problems with the system variable approach to application

Although each of the strategies for applying system variable research has some promise, closer
inspection shows that there are obstacles in the way of each. Wells (1986) is pessimistic about the
prospect of application by these roufes, and suggests that a better overall strategy may be to provide
expert testimony on system variable research in particular legal trials. I will examine his argument in
favour of this claim in the r{ext section of the chapter, but wish for the moment to dwell briefly on the

discredited strategies

With the benefit of hindsight, it appears that Wells’ pessimism may have been misplaced. There is
evidence now to suggest successful application of some of the major system variable research. Two
examples will suffice. One of the most robust and interesting findings in research on identification
parades is the plain superiority of the sequential identification parade over the traditional
simultaneous identification parade (see Chapter 4 for technical details). This form of identification
parade was apparently developed by Rod Lindsay, in collaboration with Gary Wells (Lindsay &
Wells, 1985), and leads to fewer false identifications, with no significant decrement in the number of
accurate identifications. North American police forces have taken note of the research and it is now
estimated that some 15% of identification parades are of the sequential form (Malpass, personal
communication). Clearly, successful application has occurred here, and it appears that effective
publication of the results has been one of the proximal determinants of the application.” A second
example of successful application is the development of a computerized facial composite system by

the ‘Aberdeen group’. Prior research pointed to the inadequacy of the traditional police methods for

® It is difficult, of course, 10 provide firm evidence for this proposition, and should perhaps be considered a tentative
hypothesis about the determinants of the application.
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producing facial composites (i.e. the commercially produced systems Identikit, PhotoFit, and sketches
by police artists). In one study, for example, it was shown that police officers charged with
composite production were not able to produce a convincing composite of a well known face, even
with a photograph of the person in front of them (Ellis, 1984). The ‘Aberdeen group’ has in the
interim period produced a computerised system that produces composites of palpably higher quality,
and which aiso' appears to lead to better accuracy rates in experimental settings than the traditional
techniques. Tlﬁs system is now in use in several British police services, and police are given special
training in composite production. Psychological research on identification issues has clearly achieved

successful application here, and this has occurred at the level of change in police training.

Nevertheless, there is much system variable research that has not met with application - perhaps most
has not met wifh application - and it may serve us better to understand the reasons for failure to
achieve application, than to derive faith from specific instances of successful application. This is a
larger project than I am able to undertake in this dissertation, and I will settle instead for the few

rough pointers in the right direction, outlined in the final section of the chapter.

Expert testimony on system variables

Wells (1986) concluded at the time of writing that neither of the two broad approaches to application
of witness research had much success (expert testimony on estimator variables, the three strategies
aimed at application of system variable research). He argued that it might be more effective to
combine the approaches. In particular, he suggested that testimony on system variable research could
be very effective, but doubted that the same could be true of testimony on estimator variable research.
This is because testimony of the latter sort could only be descriptive of broader issues of eyewitness
reliability, whereas testimony of the former sort effectively makes proscriptions on police practice.
Testimony on system variable problems is likely to have a chain effect - if an identification is
procedurally discredited by testimony, prosecutors will lean on the police to change their practice,
and this will result in modifications still further down the hierarchy. Prosecutors are after
convictions, and there is thus a built-in incentive to change. In the case of testimony on estimator
variables, however, there is nothing either prosecutors or police can do about the reliability of their

witnesses, despite any incentives that might be present.

This is a compelling argument, but it ignores several of the problems outlined earlier in respect of

expert testimony of any kind. There is no compulsion on courts of law to admit expert testimony,*

* Although it is worth noting that expert testimony has been admitted in particular instances on the grounds that to exclude
it would have the consequence of excluding evidence of known probative value (Loftus & Ketcham, 1991).
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and several psychologists have argued that the popular legal distinction between adjudicative and

legal fact further hinders the admission of such testimony (Monahan & Walker, 1988).

It suffices for our purpose in this chapter to leave the question as noted, but unresolved: the debate
about expert testimony on eyewitness research rages on in the literature (Egeth, 1993), and it is

perhaps a bit grandiose to entertain solving it here.

- Determinants of application®

I wish to re-iterate here that it is not acceptable to discard the notion of an ‘applied psychology’, even
though the way in which it is ordinarily conceptualized is unsatisfactory. In the absence of a solution
to this problem, I will make a few observations that serve as a guide to the way in which I approach

the particular problem at.the centre of the dissertation.

The observations concern what determines whether research gets applied or not. One useful
e'xploration is to systematically examine examples of research that do get applied and to compare
them to research that fails to get applied. One such attempt exists in the applied behavioural science

literature (Stolz, 1981), which I wish to consider briefly.

Stolz (1981), after a scrutiny of innovations from applied behavioural research, isolated the following

determining variables in the successful dissemination and application of research.

1. Research data showed that the innovation was effective.
- 2. The technology met the continuing mission of the adopting agency.

3. The potential adopter had a pressing management problem.
. 4. The availability of the dissemination to the potential adopter was timely.
5. Potential adopters were able to view ongoing model and programs.

6. The adoption was proposed by policy makers, rather than by the researchers who developed
the technology.

7. The intervention was tailored to local conditions. -

8. Those who would have to implement the program were involved in the preliminary research
and in asking for the adoption. (Stolz 1981, p 498-99).

B approach ‘application’ in this section - and perhaps throughout the chapter - from a somewhat narrow perspective,
namely as putting knowledge to immediate use. There is a wider perspective one can take here, which is-to argue that
social science research intersects and creates discourses that operate at a social level, which is surely a form of
‘application’ of knowledge. This is the sense in which Freud's psychosexual theory has surely changed the entire
understanding of childhood development for several generations of people.
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There are several other attempts to identify the determinants of application, from a number of diverse
disciplinary areas, and these generally support Stolz’s conclusions. Stroh (1991) identifies the
following five characteristics as being strongly associated with project adoption in the light-

construction industry:
Perceived economic advantage; compatibility; complexity; trialability; observability

Similarly, Luukkonen & Stahle (1990) review the impact of evaluations conducted in four Nordic

countries, and suggest that the following characteristics lead to high impact:

1. The evaluation must answer a need for information, and it must be carried out in a
methodologically credible fashion. ‘

2. The results must be communicated effectively to those in decision-making positions.
3. The recommendations must help supporters of pertinent positions.

4. Pertinent questions must have powerful supporters.

There seem to be a few lessons here: what is required for the execution of successful applied research
is its insertion into an appropriate infrastructure. ‘Application’ requires a certain jurisdiction: new
laws are promulgated by legal government, a ¢change in the policy of a company toward its employees

derives from executive decision, and so on. Applications are made by policy makers.

Consevquently, applied research must be seen as inherently inter-disciplinary, and the nature of the
applied research should reflect the concerns of the discipline or public area that it enters:® in the
present case, the problem of the identification parade must be understood legally before effective
applied research can be conducted. Framing the research solely in terms of the entering research

discipline jeopardizes it from the outset.

Conclusion

In this chapter, I have argued that research on identification parades stems from a recent ‘drive to
application’. However, there are important issues underlying the notion of ‘application’, and these are
frequently unexplored or misunderstood in the eyewitness literatufe. An adequate treatment of these
issue§ is beyond the scope of the present work, but I have made certain observations that will guide

later chapters.

% There is an obvious danger here, namely that the research discipline is completely subjected to the concerns and desires of
the disciplinary area it is entering, that it becomes a lackey to authority. It may in addition be very difficult to persuade
the alien discipline of this danger. These are problems that must be addressed on a case-to-case basis.
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In particular, psychological research on eyewitness identifications cannot be justified on the mere
premise that it addresses an important practical problem. It must be shown that the research can
contribute to the solution of the problem, or the alleviation of the problem. This presumes a sound
analysis of the problem, and since it is a legal problem, we must investigate the legal nature of the

problem.” This is the task for the next chapter.

7 Of course, the legal problem may be intractable, or there may simply be very little consensus on the nature of the
problem. The extent of the investigation will probably be a matter of degree, as it can hardly expect to be a legal tract in
its own right. '
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Introduction

The identification parade is widely regarded as an important safeguard to an accused who is
implicated by identification evidence. I aim to show in this chapter that less protection is accorded to
an accused by a ‘regularly conducted’ identification parade than is commonly supposed. This claim
is substantiated by a comprehensive review of South African law on identification parades, and by a
brief examination of police practice in South Africa.” A particular weakness that I identify concerns
the physical‘resemblanCe of parade foils: the ‘sufficient physical similarity’ of foils is set out as a
necessary condition for fair parade construction, but, in practice, courts are unable to assess whether
this condition has been met. I will use this observation as partial justification for empirical work

reported in later chapters.

The review of South African identification law presented here is rather lengthy, but this is in accord
with the conclusions reached in vthe previous chapter. 1 argued there that applied research on
identification problems needs to be thoroughly and carefully informed of the legal character of such

problems.

Evidence of identification is by its very nature unreliable, and legal history is replete with examples
of convictions which were based on the testimony of honest witnesses who were nevertheless
mistaken.” Indeed, the English court of criminal appeal owes its existence in large part to the

mistaken identifications in the notorious and tragic case of Adolf Beck.”

* Since this chapter attempts a legal anatysis, it adheres to a style typical in legal publishing. Footnoting and referencing,
in particular, differ from conventional formats in the psychological literature.

As early as 1932 Borchard compiled a volume containing several dozen cases of injustice caused by such evidence (E.M.
Borchard, Convicting the innocent: errors of criminal justice. New Haven: Yale University Press. 1932). Wills, in
Principles of circumstantial evidence, 7th ed., at 193 also lists a number of cases. South African courts have certainly
been alert to injustices that result from mistaken identifications: in R. v. Masemang, 1950 (2) (SA) 488 (A), van den
Heever, J.A. at 493, remarks that they “...fill one with apprehension”.

* Loreburn, Earl. ‘Cases of mistaken identity.” SALJ 1917 152; Devlin, Lord Patrick. Foreword to ‘Identification
evidence’, J.W. Shepherd, H.D. Ellis, G.M. Davies. Aberdeen University Press, 1982. The creation of this court, of
course, did not eliminate the miscarriages of justice that issue from mistaken identifications. In England, there have been
three Royal commissions of inquiry this century into miscarriages of justice that issued from identification evidence, two
of which postdated the creation of the appeal court. See Devlin, footnote 34 of this chapter, for details.

29
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In the South African Law Journal, several articles have acknowledged the inherent dangers of
identification evidence. The ‘Justice of the peace’ writes, in 1926:
... mistaken identity is the most likely and common cause of miscarriages of justice, and such

miscarriages not only shock the public conscience but give rise to doubt and uneasiness as to
the administration of justice. (At 287).

Similarly, the 11th report of the English Criminal Law Revision committee says:

We regard mistaken identification as by far the greatest cause of actual or possible wrong
convictions.”

There are several reasons for the unreliability of evidence of identification. The witness engages in a
task which is complex and error prone, even in favourable circumstances: he” must accurately see and
hear a transitory sequence of events, and at some much later stage correctly recall what he witnessed.
In addition, the circumstances under which the observation occurs are usually not favourable: the
witness probably catches only a fleeting glimpse of the criminal, the illumination of the physical site
is poor, and there is a long delay between the event and the occasion on which the witness is required
to testify. These conditions militate against accurate testimony, but more threatening even is the fact
that the nature of the testimony severely hampers attempts at cross examination. Lord Devlin puts
this point lucidly:

[Identification evidence] ... is exceptionally difficult to assess. It is impervious to the usual

tests. The two ways of testing a witness are by the nature of his story - is it probable and

coherent? - and by his demeanour - does he appear to be honest and reliable? . .. .[In]

identification evidence there is no story; the issue rests on a single piece of observation. The

state of the light, the point of observation, and the distance from the object are useful if they

can show that the witness must be using his imagination. But otherwise, where there is a

credible and confident assertion, they are of little use in evaluating it. Demeanour in general is

quite useless. . .. If a man thinks he is a good memoriser and is not that fact will not show
itself in his demeanour. . . (At 76). ***

The courts recognise the danger posed by a bald statement of identification, and approach
identification evidence with caution. Numerous judicial caveats have been sounded, recommending

that identification evidence be thoroughly tested intra curially before conviction.

' ‘Identification’. South African Law Journal 1926, 287. (No author is given).

Cited in Devlin, 1976, at 76. See footnote 34 of this chapter.

In this, and later chapters, pronouns that typically indicate gender (e.g. he, she) are used interchangeably, and often .
without the intention of referring to a particular gender.

* ‘Report to the Secretary of State for the Home Department of the Departmental Committee on the Evidence of
Identification in Criminal Cases’. Chairman: Rt.Hon. Lord Devlin. London; Her Majesty's Stationery Office; 1976.

The accused faces an additional danger: the trier of fact might be tempted to conclude that the witness is correct simply
because he has withstood cross examination. See Kola v. R. 49 (1) P.H.100.

* R v. Shekelele and another 1953 (1) (SA) 636 (T), S. v. Mehlape 1963 (2) (SA) 29 (A), and many other cases express the
need for caution. Indeed, Didcott, J. in S. v. Ngcobo 1986 (1) (SA) 905 (N), at 906 says:

32
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The defining feature of cases involving identification evidence is the act of identification, which will
invariably occur when the witness is asked whether the perpetrator of the crime is present in court.”
This will be the identification that the court relies on to convict, but will be preceded by previous acts
of identification, which will be made as a matter of course during the police investigation. The most
obvious and rudimentary method of pre-trial identification is the staged confrontation: the accused is
displayed to the witness, who is asked to positively identify the suspect.” This is a very suggestive
procedure,” and is regarded universally” as providing evidence of little value in establishing the true
identity of the perpetrator. The patent dangers emanating from one-on-one confrontations provoked
judicial criticism, and in response the identification parade evolved, and today is perhaps the most
widely favoured test of identification evidence. Williams and Hammelman" assert that this is
certainly the case in the United Kingdom:

* They [identification parades] have come to be widely considered a valuable and reliable way
of providing evidence of identity where this may become an issue before the court. (At 481).

The identification parade has acquired the status of ‘most preferred safeguard’ against the danger(s)
of identification evidence, not only in South Africa, but in most countries. There certainly are other
safeguards, notably those set out in the landmark case of R v. Shekelele,” and I will discuss these, but

our focus is on the identification parade.

The history of identification parades

The identification parade appears to have become a regular part of police practice as late as the latter
part of the nineteenth century. Lord Devlin traces its origins to a Police Order issued by the
Metropolitan police in 1860, following upon “some remarks made by an assistant Judge of the
Middlesex session”.” Isolated parades may, of course, have been held earlier. The test that the

identification parade embodies has an intuitive appeal, and earlier societies may well have used a

The danger of mistaken identification is one to which all judicial officers are or should certainly be alive. Enough has
been said about it over the years, and in various parts of the world to see to that.

" InRv Mputing, 1960 (1) (SA) 785 (T), Boshoff, J. makes the point that such an identification has little value since the
compromising position that the accused is in suggests his identity as the perpetrator to the witness. Hoffman and Zefertt,
in their book South African Law of Evidence, 1989, Durban: Butterworths, at 615, suggest that the witness would indeed
look foolish if he pointed anywhere other than the dock. It is surprising, and should send a chilling warning of the
perfidious nature of identification evidence that this, nevertheless, frequently occurs. :

* Cases do arise where the police are, through force of circumstance, obliged to embark on acts of identification which are
less than ideal. See S. v. Ngcobo 1986 (1) (SA) 905 (N) for an example.

¥ R v. Mputing, 1960 (1) (SA) 785 (T).

See Shepherd et al., footnote 30 of this chapter.

‘" G. Williams and H.A. Hammelman, ‘Identification parades’, in Criminal Law Review, 1963, 479-482, 545-555.
“ 1953 (1) (SA) 636 (T).

© Devlin, Ibid. At 112,
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similar device. However, it appears to have flourished in legal systems using the English system of

prosecution - Lord Devlin points out that it is largely absent in countries that use other systems.*

It is not clear when the parade became a regular feature of South African police work. The earliest
South African cases I have been able to find that specifically mention the practice, and which lay
down 'rules' for its conduct, are R. v Olia and R. v. Mkize.* The first two editions of the well known
South African criminal procedure textbook, by Gardiner and Lansdown* make no mention of the
practice. In thé third edition of 1936 the identification parade is mentioned explicitly for the first

time.” However, the practice is referred to in two early articles in the South African Law Journal

The presentation of identification evidence in court

Identification evidence can take several forms. It is worth tracing the way that such evidence is
presented in court, since this will help to clarify the specific form of identification evidence

represented by the result of an identification parade.

Evidence of identification can be direct or circumstantial in nature. I am concerned in this thesis only
with direct kinds. Such forms of identification evidence are presented in court by the prosecution.
The witness is asked to point out the person who committed the deed that the case has bearing on.
This will be the suspect, in the dock. This identification has little value on its own, and serves simply
as a reminder that the witnessvwill testify that the accused is the same person she observed commit the
deed. Dock identifications have been relied on as primary evidence of identification, but consistent

judicial criticism® has effectively made this a rare occurrence.

During the course of the trial, the prosecution will lead evidence that the witness has identified the
suspect as the perpetrator of the crime in question. This identification may have occurred in a number
of ways, but will most likely have been secured at an identification parade, since such identifications
are generally held to be most acceptable. Other procedures that have produced eyewitness

identifications, which have been admitted in South African courts, include ‘showups’ or

Devlin, op. cit. p 3.
® R.v. Olia 1935 (SA) 213 (T); Mkize v. R. 1932 (1) (PH) H17 (N). _
* F.G. Gardiner and C.W.H. Lansdown, South African Criminal Law and Procedure. Cape Town: Juta.

" Of course, there are earlier English cases that address the practice, and these have been followed from time to time in
South African law. See R.v. Chapman 1911 7 Cr. App. Rep. 53, R. v. Palmer 10 Cr. App. Rep. 77, R. v. Williams 1912 8
Cr App. Rep. 84. '

Lorebum, supra, in 1914; and ‘Justice of the peace’, supra, in 1926.

* In the English case of R. v. Chapman 1911 7 Cr. f Rep. 53, it was held that the confrontation of witness and accused, in
order to secure an identification, is neither fair nor justified. Dock identifications, which are a form of such
confrontation, therefore have very little value. Indeed, in R. v. Palmer 10 Cr. App. Rep. 77 such a form of identification
was held to be sufficient ground for setting aside a conviction.
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‘confrontations’, ‘voice identification parades’, ‘photographic identification parades’, and ‘dog scent
parades’.” It is perhaps useful to characterise these procedures as involving an independent test of the
witness’s ability to identify the suspect. This characteristic distinguishes such identification evidence
from a notable and frequent alternative form of identification evidence, where the suspect is well
known to the witness, and where such a test of identification ability would at best be superfluous. I

concern myself in this chapter with the former class of evidence.

Rules

There are many regulations and guidelines in South African law governing the conduct and evaluation
of evidence secured from identification parades. I hope to show that these depend ultimately on the

requirement that parade members bear a satisfactory degree of physical resemblance to each other.

Statutes

Section 37(1) of the Criminal Procedure Act No. 51 of 1977 gives police officials the authority to

conduct identification procedures. The act states:

“Any police official may

a)...

b) make [a person arrested upon any charge, or any such person released on bail or on warning
under section 72], available or cause such person to be made available for identification in
such condition, position or apparel as the police official may determine...”

The effect of s. 37(1)(b) is that police officials are given the power to conduct identification parades.
Arrested persons may be placed on parade (either those still in custody, or those out on bail), but there
is no power to compel non-suspects to act as parade ‘foils’. Nor do judicial officers have the power to
order that a police official conduct an identification parade: in S. v. Burns’' it was held that if a parade
has not been conducted the judicial officer’s competence is limited to drawing inferences from the

failure to have done so.

It is worth noting that the type of identification procedure is not specified by the act (i.e. an
identification procedure other than an identification parade could be used), nor are any requirements

specified for the satisfactory conduct of the identification procedure. The conduct of the

% But note that identifications secured at ‘dog scent’ parades are not considered direct evidence of identification. I include
them here because of the similarity that they bear to other forms of identification parade..

31 S. v. Burns and another 1988 (3) (SA) 366 (C).
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identification parade (or other identification procedure) is therefore at the discretion of the police

official.

A question that naturally arises is whether an accused person is obliged to participate in an
identification parade. The Act appears to empower police officials to conduct the parade, if
necessary, against the will of the accused. In this respect English law is different, since accused
people are able to refuse to participate,” but at the expense of forcing the prosecution to resort to

another form of identification.

~ A person placed on an identification parade has the right to counsel. This is assumed in S. v. Jija and

others,” and is also the practice in England and the United States of America.

General rules

In order to understand the rules and guidelines that courts have set down in respect of identification
parades, it is necessary to consider more broadly the way in which identification evidence is
approached. This is because identification parades are usually treated as a test of identification, and

the testing of identification evidence is prescribed under a number of so-called ‘cautionary rules’.*

The cautionary rule with respect to single witnesses

The earliest (and in many cases, logically prior) cautionary rule is that set out in the case of R v.
Mokoena.* Evidence given by a single witness should be treated with extreme caution. It was held
that although it is possible to convict solely on the basis of the testimony given by a single witness,
that witness must be honest and creditable, and the testimony must be satisfactory in every material
respect. Many cases have followed and elaborated this judgement. Thus, in Woji v. Santam® it was
held that this cautionary rule is also applicable in civil cases, bearing in mind the difference in the

onus, namely ‘on the balance of probabilities’, rather than ‘beyond reasonable doubt’. Further

2 See Phipson on Evidence, 12th. ed. 1976, London: Sweet & Maxwell, at §1254. An interesting example of how such a

refusal was achieved is given in C. Williams, /dentification parades, Criminal Law Review, 1955. He reports that in the
case, R v. Lamb, heard at the Bristol Assizes in 1946 (which is unreported), the defendant muttered “Go on, I'm your
man, why waste time”. The police officer conducting the parade dissolved the parade and merely asked the witness
whether he recognised the prisoner. This identification was upheld at the trial, but the author of the article contends that
it was a dangerous route for a court to follow, even in the circumstances of that case.

% 8. v. Jija and others 1991 (2) (SA) 52 (E).

Although it is not clear that they can be called ‘rules’. See G.L. Peiris, ‘Corroboration of the evidence of complainants’
Acta Juridica, 1981, 139.

R v. Mokoena 1932 (1) (PH) H51. The case is unfortunately not reported in much detail.
% Woji v. Santam 1980 (2) (SA) 971 (SECLD).
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caution is suggested when the single witness is also the complainant - in R. v. Segoale® it was said
that the court must be satisfied that the story belonging to that person whom the onus rested on to
discharge must be true and the other false - and when the defence is attempted by an uneducated
defendant.” Examples of what the courts have held to be testimony that is not satisfactory in every
material respect include i) when the opportunity for observation is not good,” and ii) when the -

evidence is vague, or the witness has a motive to give false testimony.”

It is mis‘taken,: however, to think that cautionary rules like that formulated in Mokoena change the
nature of the onus. In R v. J.*' it was noted that the cautionary rule should not be taken to replace the
usual test of proof beyond reasonable doubt. It is only a guide, which may be useful to decide
whether the onus has been discharged. In S. v. Mehlape® the court held that if, at the end of a
criminal trial, there is any reasonable possibility of mistaken identity, the state has not proved its case
beyond reasonable doubt. Where identity of the offender is the sole issue, the approach to be adopted
in weighing up evidence should depend on the circumstances of the case. For example, in S. v.
Khumalo,” it was held that where the accused’s story or alibi is not clearly or necessarily false, even

if not accepted, in a case of identification this must be seen as hindering the discharge of the onus.

The cautionary rule with respect to identification evidence

The cautionary rule in Mokoena is specifically concerned with the testimony of single witnesses. It is
relevant to the question of identification evidence insofar as a single witness produces such evidence.
A second cautionary rule with particular application to identification evidence was formulated by
Dowling, J. in the much cited case R v Shekele.” It is worth repeating a substantial portion of the

judgement in that case.

Questions of identification are always difficult. That is why such extreme care is always
exercised in the holding of identification parades - to prevent the slightest hint reaching the
witness of the identity of the suspect. An acquaintance with the history of criminal trials
reveals that gross injustices are not infrequently done through honest but mistaken
identifications. People often resemble each other. Strangers are sometimes mistaken for old
acquaintances. In all cases that turn on identification the greatest care should be taken to test
the evidence. Witnesses should be asked by what features, marks, or indications they identify
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R v. Segoale (SA) 641 (T).

Filipi v. R 1960 (2) (PH) H206 (FSC).
* R v. Mokoena 1932 (1) (PH) H51.

® R v. Ditshego 1932 OPD 164.

' R v. J 1966 (1) (SA) 88 (A).

© S, v. Mehlape 1963 (2) (SA) 29 (A).

® Khumalo v. S. 1964 (1) (PH) H80 (N).

® R v. Shekelele and another 1953 (1) (SA) 636 (T). Although judgement was delivered in this case in 1947, it was not
reported until 1953. In the period between 1947 and 1953 it was frequently referred to, in its unpublished form.
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the person whom they claim to recognise. Questions relating to his height, build, complexion,
what clothing he was wearing and so on should be put. A bald statement that the accused is
the person who committed the crime is not enough. Such a statement, unexplored, untested
and uninvestigated, leaves the door wide open for the possibility of mistake. Where the
accused is an ignorant native who is unrepresented by counsel or attorney and who is therefore
unable himself to probe the evidence of identification and where the prosecutor has not done
so, the Court should undertake this task, as otherwise grave injustice may be done. (At 638).

The central element of the cautionary approach recommended in Shekelele is that identification
evidence by an eyewitness should not be accepted unless it has been tested. This approach has been
adopted with épproval in numerous cases.” It is true that courts had acknowledged the need for
caution in several earlier cases - in Kote v. R,” Kotze, J. suggested that this was obvious to every
judicial officer, and in R. v. Pietersen® a conviction was set aside because evidence of identification’
had not been tested by the court a quo - but the specific requirement set out in Shekelele that

identifications be tested by directing questions to the witness has been very influential.

The kinds of questions that are put to the witness will depend on the circumstances of the case.
Where the witness and the accused are well acquainted, for example, matters of clothing, facial
characteristics, and identifying bodily marks are of less importance. The degree of previous
acquaintanceship, and the opportunity for observation, will need to be tested.”® It is probably
impossible to specify beforehand all the factors that must be investigated by putting questions to an

identifying witness,” since each case will have different circumstances.

The greatest ‘care should be taken to test identification evidence, and a witness may be tested in cross
examination by requiring him to describe again the appearance of the person(s) he purports to
identify. Where the advocate representing an accused was effectively restrained from doing so on the
grounds that the court was satisfied as to the credibility of the witness, on appeal it was held that

identification evidence must be both credible and reliable,”

and that the line of cross examination
should have been permitted. The court must be satisfied that an identifying witness is honest,” but

the fact that a witness is bona fide and honest is not enough.™® The requirement in Shekelele that

¥ See, among others, R. v. Matsha 1958 (2) (PH) H254 (E), Pefwan v. S. 1963 (2) (PH) H237(T), R. v. Alluverino 1963 (4)
(SA) 727 (SR), Poopedi en ander v. S. 1966 (2) (PH) H407 (T), S. v. Grosch 1984 (1) (PH) HS3 (SWA).

* Kote v. R.. 1906 (SA) 189 (E).

R v. Pietersen 1941 (2) (PH) H252 (C).

R. v. Dladla and others 1962 (1) (SA) 307 (A).

S. v. Mehlape 1963 (2) (SA) 29 (A).

S. v. Pretorius 1991 (2) (SACR) 601 (A). A similar position was adopted, earlier, in R. v. Nomtwana and others 1961 (4)
(SA) 174 (E).

"' R v. Sebeso and others 1943 (SA) 196 (A), R v. Hiatywayo 1953 (1) (PH) H74 (T).

S. v. Mehlape 1963 (2) (SA) 29 (A). The point is made very clearly by Clifford Sully: “Far fewer have been condemned
on perjured evidence than on false evidence given in good faith.” (Cited in ‘Identification’, SALJ, 1926, at 289).
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evidence of identification be tested has been taken by some courts to have strict force. In R v.
Medupe,” a failure of the court a quo to apply the test led the immediate court of appeal to overturn
the conviction. Similar decisions were made in R. v. Motsagie,” R v. Alluverino,”* and S. v.
Mazibuku.” In addition, evidence of identification should be rigorously tested - in S. v. Fritz,” the trial
judge expressed satisfaction that the identification evidence had been thoroughly tested, but the
Appellate Division disagreed, saying that the identification had not been thoroughly enough explored,

and it accordingly set aside the conviction.

Several courts have expressed reservations about the test set out in Shekelele. In R. v. Mputing,”
Boshoff, J. pointed out that a witness may well recognise a perpetrator accurately, despite not being
able to offer any distinguishing circumstances or characteristics. Identification is often a sub-
conscious process. This was also said, more emphatically, by van den Heever, J.A. in R. v. Kumalo® -
a description might bear little relation to the perpetrator, and yet the witness may correctly identify
the perpetrator. More recently it has been held that the inability of a witness to describe a person
identified by that witness is not necessarily fatal to the question of whether the identification is
proper." These statements do not purport to disagree with the prescription that identification evidence

should be tested, they merely point to the vagaries of such evidence.

In Mputing, it was also pointed out that the value of reported characteristics or identifying features is
related to how common they are in the population: the less common, the more value such evidence
will have.”- In Mavuso and another v. The King,” for example, the court held that the accused’s voice
had a very distinctive ring and tone, and made for reliable identification. In R. v. T.,* the description
given by the witness was said to be true of very many people, and that this reduced the value of the

identification.

- ™ Certainty is not a guarantee of accuracy. Indeed, it may on occasion suggest the opposite, as in the cases of S. v. Mtsane

1966 (2) (PH) H408 (N), and R. v. Weimers and others 1960 (3) (SA) 508 (A), where the witnesses became more and
more certain during their testimony, for no discernible reason.

™ R v. Medupe 1957 (1) (PH) H64 (GWLD).
1959 (1) (PH) H42 (GWPD).

™ 1963 (4) (SA) 727 (SR).

" S, v. Mazibuku 1966 (2) (PH) H326 (O).

™ S.v. Fritz 1980 (1) (PH) H17 (A).

” R v. Mputing, 1960 (1) (SA) 785 (T).

* R v. Kumalo 1948 (2) (PH) H200 (A).
 Sv. Pretorius 1991 (2) (SACR) 601 (A).

* But, in Filipi v. R. 1960 (2) (PH) H206 (FSC), the Court noted that there is a danger attached to distinctive physical
appearance - that very distinctiveness alone may induce the court to rely on the witness’s identification.

¥ Mavuso and another v. The King 1969 (2) (PH) H168 (Swaziland High Court).
“ R v.T. 1958 (2) (SA) 676 (A).
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Perhaps the most important qualification to the cautionary rule set out in Shekelele is made in the
cases R. v. Hlatywayo® and S. v. Poopedi en ander.* Evidence of identification will often be tested in
court, and it must be borne in mind that ‘the accused may well be right in front of the accused at the
time that this evidence is tested. While it is true that the features whereby a witness recognises
someone should be tested, th.is will have little value if the witness is in the dock and visible to the
witness. The witness’s description will have more weight if it is committed before seeing the
defendant®” In R v. Y. Bresler, J. went further, and said that in cases where questions of
identification are in issue, details of identification should be investigated at the very earliest
opportunity. Otherwise, an accused person might find himself suddenly confronted at the trial with
an unexpected mass of impohant details in regard to the identification. If sufficient details are not

furnished to the police, the police should seek greater particularity from the deponents.

However, to test identification evidence with this very important qualification in mind will often
imply that evidence of earlier consistent descriptions must be led. A further witness may need to be
called to testify to an eyewitness’s original description, as happened in the cases of R. v. Mack, S. v..
Seanego and R v. Rassool.”_ This may run foul of the strictures against hearsay evidence, and
evidence of previous consistent testimony.” The English case R. v. Christie™ for example, ruled such
evidence inadmissible. In R v. M™ it was held that consistency of description as a test of
identification must conform to the rule that a witness cannot be corroborated on the basis of other
consistent testimony. Wigrhore’3 presents a comprehensive discussion of the issue, and reserves
strong wording fox; this kind of approach in identification cases:
That some modern courts are on record for rejecting such evidence is a telling illustration of

_ the power of a technical rule of thumb to paralyze the judicial nerves of natural reasoning (at
§1130). '
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R v. Hlatywayo 1953 (1) (PH) H74 (T).
% Poopedi en ander v. . 1966 (2) (PH) H407 (T).

* In the Devlin report previously referred to, Lord Devlin made the recommendation that only the initial description of the -
perpetrator given by the witness to the police should be admitted as evidence.

® R v. Y. and another 1959 (2) (SA) 116 (W). _
® R v. Mack 1969 (4) (SA) 53 (R), S. v. Seanego 1978 (2) (PH) H121 (A), R. v. Rassool 1932 (SA) 112 (NPD).

The argument could be made that all forms of pre-trial identification are subject to these strictures, including
identifications secured at identification parades. Indeed, in Rassool, the court considered this, and held that
identifications out of court are admissible as evidence of the identity of the accused as the perpetrator.

* R v. Christie 1914 A.C. 545 (H.L.).
7 R v. M. 1959 (1) (SA) 434 (A).

» Wigmore, J.H. Wigmore on Evidence. 6th ed. Boston: Little Brown and Company, 1940,
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The South African cases that consider this point appear to have decided in favour of allowinvg such
evidence in identification cases.” In R v. Mack it was held that although a witness is not normally
entitled to reveal the details of a report made by himself which was not made in the presence of the
accused, there may be circumstances in which the report would be relevant and therefore admissible.
Such evidence could be led, for example, if the circumstances were such that the identification at the
parade was challenged. In S. v. Seanego” it was decided that the report of an identifying witness to a
third party may be admissible if it addresses the veracity of the identification, and in R. v. Velekaze™
that evidence of a previous identification is admissible, even if the witness himself does not testify
directly to this (but is not admissible when the witness denies the previous identification, as happened
in that case). The point was put more generally in R v. YG.,97 where it was said that the Court was
entitled to hear evidence of the manner and circumstances in which identifications took place, as the
story of this may be important information. In that case, the witness, who was also the complainant,
took down the first three letters of a motor vehicle registration number, in which vehicle she had
allegedly been raped, and she reported the number to her employer, who confirmed this. While on
patrol with a police officer some time afterwards, she pointed the car out, where it stood in a camping
ground. This car belonged to the appellant. Still later, the witness saw the perpetrator with another
man in a second car, and she took down this number, and reported the matter again to her employer.
The police established that the second car belonged to the appellant’s brother-in-law. Finally, the.
witness identified the appellant at an identification parade. The court ruled that the details of this

‘story’ were important in evaluating the evidence of identification.

The cautionary approach taken to identification evidence is not exclusively concerned with the kind
of test reccommended in Shekelele. It has been said on more than one occasion that the Court should
consider corroborative evidence in identification trials very carefully, espe‘cially when it is led in
favour of the accused. Thus, in Jubela Necobo v. R.,” it was said if identity is in issue, the fact that a
motive cannot be found is of the greatest importance. Similarly, an alibi defence merits careful
consideration, and there is no onus on the accused to prove the alibi, it is for the state to show that it is

false.” If the accused’s testimony is shown in some respects to be false, and the accused a liar in this

* But note that Hoffman and Zefertt (South African Law of Evidence, Durban: Butterworths, 1989) are less certain about
the status of this evidence in South African courts. Schmidt, in Bewysreg, 2nd ed., Durban: Butterworths, 1980, at 368,
suggests that evidence of previous consistent testimony is admissible, but only insofar as it details the earlier
identification. Where such evidence of identification goes further and details the deeds committed by the alleged
perpetrator, the further details are not admissible, except where this is unavoidable.

¥ 1978 (2) (PH) H121 (A).

* R v. Velekaze 1947 (1) (SA) 162 (WLD).

7 R v. G. 1956 (2) (PH) H266 (A).

* Jubela Necobo v. R 1926 (1) (PH) H18 (A).
¥ Mokoenav. R 1958 (1) (PH) H99 (A).
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respect, it will not be enough to secure the conviction. There may well be good reasons for the false
testimony: in R. v. Motsagie,'™ it appeared that the accused lied about his whereabouts on a particular
night in order to hide the fact that he had broken a curfew, and the untruth was thus not taken into

consideration against him.

English law has long battled with the question of corroboration in cases that turn on identity. There
have been three Royal commissions of enquiry into identification evidence this century, and in the
last of these th‘e‘ principal recommendation was to make convictions in identification cases dependent
on corroborative evidence.” A similar recommendation was made by a barrister in R. v. Williams.'®
In both instances, the recommendation was not adopted, although a less exacting version of the

principle was adopted in R. v. Turnbull."®

The cautionary procedure when witness and accused are acquainted

In Shekelele, the witness and the perpetrator were strangers, and the test set out in that case in respect
of characteristic or identifying features should not be applied to situations where the accused and the
witness are well acquainted. It is not useful to probe evidence of identification for special identifying
features when the accused is known to the witness, since the witness may resort to recollection of
prior knowledge in answering such questions.' It has been held that where the identifying witness
knows the identified person well and is honest, her assertion of identity, in good circumstances for

108

observation, is entitled to great weight.™ In such circumstances even a bald identification may be

acceptable.'™ This does not mean, however, that the need to test evidence of identification falls

® R v. Motsagie 1959 (1) (PH) H42 (GWPD).
% Devlin, at 150. The exact wording is important, though:

We recommend that the trial judge should be required by statute
a. to direct the jury that it is not safe to convict upon eye-witness evidence uniess the circumstances of the identification are exceptional or the eye-witness
evidence is supported by substantial evidence of another sort; and
b. to indicate to the jury the circumstances, if any, which they might regard as cxcepuona! and the evidence, if any, which they might regard as supporting
the identification; and
¢. if he is unable to indicate either such circumstances or such evidence, to direct the jiury to return a verdict of not guilty. (§8.4, at 150)

R v. Williams [1956] Crim. L. R. 833.

R v. Turnbull {1976] Crim. L. R. 567 (C.A.). In this judgement, it was recommended that judges should draw the
attention of juries to the quality and nature of identification evidence in a trial. Where the identification is of ‘poor
‘quality’, for example, where the witness caught only a ‘fleeting glimpse’ of the perpetrator, there will be insufficient basis
for a prosectution.

® Tekav. R 1960 (1) (PH) 171 (C).
' Mietwa v. R 1954 (2) (PH) H199 (A).

%R v. Hlatywayo, 1953 (1) (PH) H74 (T). James, J in R v. Dladla and others 1962 (1) (SA) 307 (A), pointed out that
acquaintance with the accused must increase the probability that an accurate identification has been made. In S. v.
Gantsho en ander 1978 (1) (PH) H68 (A) a corollary to this was said to be probably true: namely that it must reduce the
likelihood of a mistaken identification. '
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away,'” but that the test should take a different form. In particular, the degree of acquaintanceship
must be tested - how often has the witness seen the accused?, when did the witness last see the
accused?, has the witness ever seen the accused close-up?, has the witness ever spoken to the
accused?'” Matters of clothing, facial characteristics, and identifying bodily marks are of less
importance in such cases. What is important is the degree of previous knowledge, and the opportunity
for observation, with regard to the circumstances in which it was made.'” In R v. D/adla it was held
that even if the, witness makes a mistake concerning the name of the accused, if the witness knows the
perpetrator by sight, this may be enough. Some courts have taken the requirement that claims of
acquaintanceship should be tested to be a strong one: In S. v. Mehlape,'® the failure to test

- acquaintanceship was one of two grounds on which a conviction in a lower court was overturned.

Of course, it is not only in cases where witness and accused are acquainted that the opportunities for
observation should be very carefully tested. This should also be done where witness and accused are
not acquainted. The manner in which the opportunities for observation are tested will depend, as
always, on the particular circumstances of the cases. Thus, in S. v. Nhlabali,'" the witness saw the
perpetrator, briefly, by the light of an acetylene blowtorch and the reflected light of two battery
torches aimed at a safe, and this was judged inadequate opportunity. In R v. T.'", the opportunity for
observation that a rape victim had in a dark park, at a fair distance from the nearest light, was held to
be adequate by the trial court, but the appeal court ruled that the opportunity was affected by the fact
that victim and perpetrator were complete strangers, and this probably hindered the opportunities to

too great an extent to allow accurate observation.

The cautionary rules in respect of identification evidence should of course not be adopted to the
detriment of common sense: the probative value of an identification depends on the circumstances of
the case, and each case must be judged on its merits.'"” In Van Rensburg v S.,'" it was ruled that
although the trial court had not followed the prescribed tests, the witness had observed the perpetrator
when he took his mask off, and since she said she recognised the perpetrator as someone whom she

knew, she was unlikely to be mistaken, given that the opportunities for observation were good.

'" The fact of acquaintance does not in itself show that the witness is not mistaken. Sibiya and others v. R. 1956 (1) (PH)
HI136 (A).

1% S. v. Mehlape 1963 (2) (SA) 29 (A).

' R v. Dladla and others 1962 (1) (SA) 307 (A).
191963 (2) (SA) 29 (A).

U S v. Nhlabali 1967 (2) (PH) H304 (A).

"2 1958 (2) (SA) 676 (A).

'Y R v. Masemang 1950 (2) (SA) 488 (A).

" Van Rensburg v. 5. 1968 (2) (PH) H329 (A).

‘
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Somewhat more questionably, in the case of S. v. Nango,'"’ where the opportunities for observation
were constrained, and a policeman testified to the identity of a man who attempted murder on a
second policeman with an axe, the Court held that the witness had special powers of observation
(spesiale observasievermoéns) - by virtue of his training and membership of a special police unit -

and that this made the identification more likely to be accurate.'*

Many cases have stressed the need to consider evidence of identification in sight of the totality of the
facts and the circumstances of the case, and I have provided examples of this type of approadh above.
What is perhaps not very clear is how this affects the inherent weighting to be given identification
evidence. In Mputing, Boshoff, J. contended that an identification must be reliable enough to stand
on its own (selfstandig), but in other cases it appears that fairly weak identification evidence has been
accepted when the circumstances are such as to suggest the guilt of the defendant. This is especially
true of cases involving identification parade evidence, and I will consider the implications in this

regard at some length later in the chapter.

Identification parades are an important form of test under the cautionary approach recommended in
the several landmark identification cases. This is explicitly acknowledged in Shekele and S. v.
Gordon,'"” and indeed, as we will see in the next section, they are widely considered indispensable to

the pre-trial identification process.

Identification parade rules

I have not been able to trace the ‘originary moment’ of the identification parade in South African
police or legal practice (if, indeed, such a moment exists), and the absence of discussion of the
practice in the South African law reports before 1932 is noticeable. It appearance probably owes

much to police practice in England, and to the early cases of the English court of criminal appeal.

One of the earliest of these cases, R v. Chapman,"* spoke strongly against the practice of
‘confrontations’. It was said that confrontations of witness and accused - in order to secure

identifications - are neither fair nor justified. Dock identifications, in particular, have very little

' S v. Nango 1990 (2) (SACR) 450 (A).

"' An earlier case, though, heid that the fact that a police officer of proved integrity and reliability as a witness makes an
identification does not render it more reliable. It is irrelevant to the question of whether the officer is mistaken in his
identification. Madiba v. R. 1947 (2) (PH) H272 (N).

" Gordonv. S. 1970 (1) (PH) H68 (A).
" R v. Chapman 1911 7 Cr. App. Rep. 53.
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value."” The usual and proper way to conduct identifications is to place the suspected man with a
sufficient number of others, and to have the identifying person pick out a man without assistance.” It
is wrong to point out the suspected person and ask “Is that the man”? At the time of this case,
decisions made by the English appeal court were binding on South African courts, and Chapman’s

case is frequently cited in the law reports, albeit not immediate to its reporting.

The prescriptiorli for pre-trial identification in Chapman is echoed in South African cases that bear on
the matter. Thus, in Mputing, it was said that where there is uncertainty regarding the identity of the
person who committed the misdeed, an identification parade should be held. Similarly, in Kola v.
R."™ Schreiner, J.A. held that it was of the greatest importance that identification parades should be
held, except where they are useless (e.g. where the witness knows the defendant well). He further
stated that it is unsatisfactory to rely on an identification of a witness not acquainted with the accused

without it being tested by a parade.

A stronger case could hardly be made for the practice of identification parades than that made in Kola
and Mputing. Courts have certainly relied on the purported reliability that a parade identification
imparts - in S. v. B.,” for instance, where a woman was raped by two men, her identification of these
at a parade was the only evidence in front of the court, and they were convicted on this basis.
Nevertheless, many judges and legal scholars have been fully mindful of the dangers that attend
parades - in Kola itself, Schreiner issued the following lucid warning:

But an identification parade, though it ought to be a most important aid to the administration of

justice, may become a grave source of danger if it creates an impression which is false as to

the capacity of the witness to identify the accused without the aid of his compromising

position in the dock. Unsatisfactory as it may be to rely upon the evidence of identification

given by a witness not well acquainted with the accused, if that witness has not been tested by

means of a parade, it is worse to rely upon a witness whose evidence carries with it the hall-
mark of such a test if in fact the hall-mark is spurious. (At 169).

How does a court decide whether this ‘hall-mark’ has been cast truly, or is counterfeit? In the cases,
this question has been approached in terms of the notion of ‘regularity’: an identification at a
regularly conducted parade can be accorded great weight, but irregularities render such identifications

of little weight.'"® This very important notion, however, has not been carefully defined in judicial

' van den Heever, J.A., in R. v. Kumalo 1948 (2) (PH) H200 (A), was even more forthright. He called such evidence
“worthless”, and said that it was “calculated to endanger the liberty of innocent persons” (At 331). In R. v. Madubedube
1958 (1) (SA) 276 (O) it was pointed out that it does not only endanger innocent suspects, but also lets the guilty go free.

S(mllarly, in R v. Williams 1912 8 Cr App. Rep. 84, it was held that for the purposes of identification, the suspected
person should not be presented alone.

" Kolav. R.. 1949 (1) (PH) H100 (A). Many other cases have acknowledged the important role of identification parades as
a form of pre-trial identification. See Mtetwa v. R 1954 (2) (PH) H199 (A); R. v. Madubedube 1958 (1) (SA) 276 (O).

2 S v. B. and another 1980 (2) (SA) 946 (A).
® R v. Masemang, 1950 (2) (SA) 488 (A).
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discussion in South Africa, and is approached most frequently by identifying specific ‘irregularities’.
If a parade suffers from no discernible irregularities, it is considered to be regularly conducted. Some
courts have offered more general heuristic advice: in R v. Olia, for example, it was said that an
identification parade should be conducted in such a manner that there can be no doubt whatsoever as
to the genuineness of the identification.' Nevertheless, most of the case law concentrates on specific

sources of irregularity, and I will consider these in some detail.

In Kola it was held that the onus is on the state to exclude all possibilities that an irregularity might
have occurred in a parade. This position flas been adopted and applied, with approval, in many
cases.” In Kola itself, the Crown was not able to show that the identifying witness could not have
seen into the parade room while the identification parade was being formed, and could therefore not
eliminate the possibility that the identity of the suspect was made known (however inadvertently) to
the witness. In S. v. de Bruin,” it was not clear whether the accused was the only person on the
parade with a dark suit, and since the State did not lead evidence to show that this was not the case, it

did not exclude the possibility that an irregularity had occurred. -

The word ‘irregularity’ is perhaps not very well chosen, since it invites comparison with the way the
term is used in Acts like no. 31 of 1917 (section 370). In R. v. Sebeso™ as much was argued by
counsel for the defendant: specifically, it was said that certain irregularities which occurred at an
identification parade prejudiced the trial per se, and should have been considered irregularities in
terms of the aforementioned Act. This contention was dismissed by the Court, and it was held that
irregularities at identification parades are not irregularities at the trial, but merely factors bearing on
the value of the identification evidence adduced there. This ruling was affirmed in R v. W.'"* The
notion of an ‘irregularity’ in the conduct of an identification parade is perhaps best exemplified by the
well known remarks of van den Heever, J.A. in Masemang, at 493:

But where such identification rests upon the testimony of a single witness and the accused was

identified at a parade which was admittedly conducted in a manner which did not guarantee

the standard of fairness observed in the recognised procedure, but was calculated to prejudice.
the accused, such evidence standing alone can have little weight.

" It is not clear that this is very helpful. Later in the thesis I will argue that it may be more accurate to think of
identification parades as always leaving some doubt as to the accuracy of the identification.

™ See S. v. Burgess 1978 (1 ) (PH) H10 (N), and . v. Mlati 1984 (4) (SA) 629 (A).
"€ S v. de Bruin 1967 (2) (PH) H325 (A).
" R v. Sebeso and others 1943 (SA) 196 (A).

M R v. W. 1947 (2) (SA) 708 (A). In R v. Y. and another 1959 (2) (SA) 116 (W), it was said that even as a failure to
observe the regulations in an identification parade is not an irregularity at the trial, such a failure will not be overlooked.
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An irregularity at a parade is an aspect of the conduct or structure of the parade that prejudices the
accused (and a regularly conducted parade is, conversely, one that does not in any way prejudice the
accused). In Mlati, Botha, J. made this clear:
Die uitdrukking “calculated to prejudice the accused” sinspeel natuurlik nie op ‘n doelbewuste
beplanning van die polisiebeamptes om die beskuldigde te benadeel nie; dit verwys na die

bestaan van feite wat, objektief beoordeel, tot gevolg het dat die beskuldigde blootgestel is aan
benadeling, hoe ook al daardie feite tot stand gekom het. (At 635)

(Translation. The expression “calculated to prejudice the accused” naturally does not refer to
a premeditated intention on the part of the police officials to compromise the accused; it refers
to the existence of facts which, objectively considered, have the effect of compromising the
accused, however those facts came into being).

I will return a little later in the chapter to the question of the effect that parade irregularities have on

the way identification evidence is evaluated.

Irregularities in the constitution of the parade

The principle that appeared to lead English courts to reject identifications secured at ‘showups’, or

12 it was

confrontations, was that these procedures are extremely suggestive. In Chapman’s case,
contended that the correct procedure is to place the accused among a sufficient number of other
people, and have the witness attempt an identification. The exact number which is sufficient was not
considered by that court, but in South Africa several legal scholars have said that it is eight,”™
although no justification is given for this particular number. The parade members chosen to serve as
parade ‘foils’ should be similar in physical appearance to the accused: in R. v. Sebeso,"" similarity of
colour, build and clothing was considered adequate, and in R. v. Weldon,' it was said that utmost
care must be taken in arranging identification parades to see to it that clothes of the parade members
will not suggest to a witness that the suspect must be sought amongst those parade members who are
differently dressed.” Irregularities in terms of this last requirement have frequently led to the need
for higher courts to overturn decisions. In Masemang, the accused was dressed in a jersey which had
a distinctive dark maroon colour, whereas the other parade members had on jerseys a shade lighter.
This was considered an irregularity. Similarly, in Mlati, the defendant was the only parade member

who wore a black leather jacket at the identification parade, and he was immediately identified by the

'® 1911 7 Cr. App. Rep. 53.

" Hoffman and Zefertt, at 616; V.G. Hiemstra, Strafprosesreg, Durban: Butterworths, 1967, at 73, say that a total of eight
people (including the suspect), is required. This has been a requirement under English law for some time (see G.
Williams and H.A. Hammelman, /dentification parades, in Criminal Law Review, 1963, at 479), and may well be the
source of these claims.

B! R v. Sebeso and others 1943 (SA) 196 (A).
B2 R v. Weldon 1947 (1) (PH) H39 (A).
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complainant, who had earlier reported that one of her assailants was wearing such a jacket at the time
of the offence. In this case it was held that although the relevant section in the Criminal Procedure
Act of 1977 gave a police official the power to place a suspect on an identification parade in any
apparel the official might determine, the official should attempt to ensure that an identification at a
parade would have probative value, and this might well entail ensuring that the manner in which the
accused is dressed is not unduly suggestive. The State argued that in the instant case the accused had
been asked before the parade if he was satisfied with the parade, and he had replied in the affirmative,
but Botha,‘J. concluded that there was no onus on the accused to ensure that the identification parade
was regularly conducted, but indeed that the onus rested on the State. In S. v. Sibanda," it was said
very clearly that a police official must use his discretion appropriately when considering the apparel
to place identification parade members in - distinctive clothing may ‘assist’ the identification to the

detriment of the accused.

A parade should be constituted by people of similar physical appearance, but this requirement cannot
be absolute, and will usually be met in degree. Thus, in R v. Tusi & another,” the defendant had a
beard of fairly short length, and it appeared that the beards of other parade members varied somewhat
from this. This disparity was not, however, considgred sufficient to warrant any concern over the

reliability of the identification.

In sofne cases it will be very difficult indeed to construct a parade which consists of people
reasonably similar to each other: in Weldon, Scheiner, J.A. asserted that this is probably the case
when the defendant is a woman. Perhaps the most extreme example of this problem is to be found in
the case of S. v. Seanego,™ where the defendant had a green mark on his head. In this case, the trial
judge found it understandable that the police had not attempted to construct an identification parade.
In practice, the police find it very difficult to find people of suitable physical appearance who are

" and this task is still more difficult where the accused has a peculiar

willing to serve as parade foils,
identifying feature.” In several discussions I had with police officers in the SAPS (South African

Police Service) charged with arranging identification parades, it transpired that a common strategy for
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See also Molife v. R.. 1955 (1) (PH) H62 (T).
" S. v. Sibanda and others 1969 (2 ) (SA) 345 (T).
1% R v. Tusi and another 1957 (4) (SA) 553 (N).
1% 8. v. Seanego 1978 (2) (PH) H121 (A).

B7 «ht s all very well for the new police orders to say that the accused “will be placed among a number of persons, as far as
possible of similar age, height, general appearance and class of life as himself or herself”, but the practical difficulties in
the way of doing so must be immense, while anything like a real failure to carry out the order almost entirely destroys the
efficacy of the parade™. (Justice of the peace, ‘ldentification’, SALJ, 1926, at 288).

* One approach to this problem is to place a covering on the feature, and to put a similar covering in the same place on each
of the foils. This happened in Molife v. R. 1955 (1) (PH) H62 (T), where the accused had a bandage around his head.
The practice is apparently commonplace in the U.S.A. See also the case of the one eyed girl who allegedly robbed a
sailor, SALJ, 1926 at 288,
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obtaining foils is to recruit policemen not involved in the case at hand, and government employees
from neighbouring buildings. It is worth noting that this practice is strongly discouraged in England,

¥ i) police officers serving as foils may

and has largely fallen away there. The reasons appear to be
know who the suspect is, and convey this unwittingly to the witness; ii) in country districts most
witnesses would know all the resident police officers, and they would therefore be useless foils; iii)
police officers.often have a distinct bearing and manner, and this will mark them as different from the

suspect.

" Nevertheless, that the parade should consist of people of reasonable physical similarity is an
important requirement. In this respect, the evaluative criteria set by the courts are only partially
helpful. Colour, build and clothing may be important attributes on which to determine simifarity, but
they are not sufficient, nor are they adequate. Facial similarity is perhaps a far more important
attribute for parade members to have." Little has been said about this attribute, although it could be
argued that the requirement of physical similarity ipso facto includes facial similarity. Nevertheless,
a trial court is in a disadvantaged position when it comes to evaluating facial similarity, since it will
frequently have no useful record of the constitution of the parade. Nowadays police often make a
photographic record of the parade, and may submit such record to the Court, but they have not always
done this, and there is no compulsion on them to do so. Even ifa photographic record of the parade is