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THE ROLE OF THE LOCAL AUTHORITY IN THE IMPLEMENTATION AND 

ENFORCEMENT OF ENVIRONMENTAL LEGISLATION 

1. INTRODUCTION 

This dissertation will initially look at the local authority's 

constitutional relationships with the national and provincial 

levels of government. It will then investigate in general the 

role of the local authority (the local level of government) in 

the implementation and enforcement of legislation affecting the 

environment. The various definitions of environment will be 

discussed indicating that this study will not be limited to the 

environment as defined in section 29 of the constitution1
• On the 

other hand it will not consider the built or cultural 

environment, but will confine the discussion to the natural 

environment2 as such, although these matters are briefly referred 

to when dealing with land development. The legislation that will 

be dealt with concerns (a) resource utilization, (b) pollution 

control and waste management and (c) land development and 

environmental considerations. Resource utilization will not be 

a distinct topic, but will be considered under the Water Act, the 

Environmental Conservation Act, vehicle access to the coastal 

zone, pollution control and land development. 

1 The constitution of the Republic of South Africa, Act 200 
of 1993, as amended, ("the constitution"). This study will limit 
itself to a discussion of the interim constitution in view of the 
fact that the constitutional court has not yet pronounced that 
the final constitution complies with the principles set out in 
the interim constitution 

2 Andre Rabie: "A new deal for environmental conservation: 
aspects of the Environment Conservation Act 73 of 1989" 1990(53) 

/ 



7 

(This study will further examine the decision making-process and 

~~\jthe powers delegated or assigned to a local authority in so far 

? \ ~s they concern the environment, which examination will be 

Lerwoven with the main discussion. 

Two research case studies will be related: one as regards 1) land 

development 3
; and another as regards 2) vehicle access to the 

coastal zone. The Saldanha-Langebaan (West Coast Peninsula 

Transitional Local Council) and Hermanus (Greater Hermanus 

Transitional Local Council) local authorities will be the subject 

of these case studies. 

The research is conducted within the framework and principles of 

the Reconstruction and Development Programme4 ("RDP"), being "a 

policy framework for integrated and coherent socio-economic 

progress" 5
• Its vision for a fundamental change of South Africa 

will be brought about by making sure that South Africa is a 

democratic society operating within democrati.c institutions, 

providing for public participation and "creating a sustainable 

and environmentally friendly growth and development path" 6
, with 

one of its key programmes being the meeting of the peoples' basic 

3 This case study will form part of the discussion on land 
development 

4 White Paper on Reconstruction and Development, Government 
Notice 1954 of 1994 published in Government Gazette 16085 dated 
23 November 1994 

5 RDP White Paper (n 4) p 7 

6 RDP White Paper (n 4) p 7 
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needs eg land reform, housing, water, sanitation, the 

environment, social welfare and security7
• It is noted that one 

of· the 6 principles of the RDP is integration and sustainability, 

which provides for the implementation of the RDP at local 

government level 8 and also assigns a role for it in the co­

ordination of the development process 9
• 

1.1 THE CONSTITUTIONAL RELATIONSHIP OF THE LOCAL AUTHORITY WITH 

THE NATIONAL AND PROVINCIAL LEVELS OF GOVERNMENT 

The constitution does not spell out in so many words that the 

national level of government is the first level, the provincial 

government, the second level and local government, the third 

level. Section 4 ( 2) does, however, use the expression "all levels 

of government", indicating in the first chapter that there is a 

hierarc~y as regards the levels of government. In determining the 

relationship between the levels of government and establishing 

local government's place in this relationship, reference will be 

made to sections 174, 175, 126, 37, 144, 235 and schedule 6 of 

the constitution. 

Section 174 of the constitution, in establishing the status of 

local government, states that: 

"(1) Local government shall be established for the 

7 RDP White Paper (n 4) p 9 

8 RDP White Paper (n 4) p 8 

9 RDP White Paper (n 4) p 18 
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residents of areas demarcated by law of a competent 

authority. 

(3) A local government shall be autonomous and, within the 

limits prescribed by or under law, shall be entitled to 

regulate its affairs. 

(4) Parliament or a provincial legislature shall not 

encroach on the powers, functions and structure of local 

government to such an extent as to compromise the 

fundamental status, purpose and character of local 

government." 

Section 175 states that: 

"(1) The 

government 

authority. 

power, functions and structures of local 

shall be determined by law of a competent 

(2) A local government shall be assigned such powers and 

functions as may be necessary to provide services for the 

maintenance and promotion of the well-being of all persons 

within its area of jurisdiction. 

(3) A local government shall, to the extent determined in 

any applicable law, make provision for access by all 

persons residing within its area of jurisdiction to water, 

sanitation, transportation facilities, electricity, •primary 

health services, education, housing and security within a 

safe and healthy environment, provided that such services 

and amenities can be rendered in a sustainable manner and 

are financially and physically practicable. 
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(4) A local government shall have the power to make by-laws 

not inconsistent with this constitution or an act of 

parliament or an applicable provincial law." 

Section 126(1) of the constitution stipulates that 

"A provincial legislature shall be competent, subject to 

subsections (3) and (4) to make laws for the province with 

regard to all matters which fall within the functional 

areas specified in Schedule 6 11
• 

Schedule 6 enumerates amongst other matters: the environment, 

nature conservation, health services, local government, and urban 

and rural development10
• The constitution initially provided for 

concurrent legislative competence by Parliament as far as these 

matters were concerned. The Constitution of the Republic of South 

Africa Amendment Act, 2 of 1994 ("Act 2 of 1994") amended Act 200 

of 1993 by determining that provincial legislation shall prevail 

over Parliamentary legislation11 except in so far as: 

"(a) the Act of Parliament deals with a matter that cannot 

be regulated effectively by provincial legislation; 

(b) the Act of Parliament deals with a matter that, to be 

performed effectively, requires to be regulated or co-

10 It is significant to note that schedule 6 does not refer 
to water, which is obviously to be regarded of such importance 
that it can only be controlled and regulated by the national 
government - see the discussion below 

11 Section 2(c) of Act 2 of 1994 
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ordinated by uniform norms or standards that apply 

generally throughout the Republic; 

(c) the Act of Parliament is necessary to set minimum 

standards across the nation for the rendering of public 

services; 

(d) the Act of Parliament is necessary for the maintenance 

of economic unity, the protection of the environment, the 

promotion of interprovincial commerce, the protection of 

the common market in respect of the mobility of goods, 

services, capital or labour, or the maintenance of national 

security; 

(e) the provincial law materially prejudices the economic, 

health or security interests of another province or the 

country as a whole, or impedes the implementation of 

national economic policies." 

According to section 37 of the constitution the legislative 

authority of the Republic of South Africa vests in Parliament, 

but it states that this power must be exercised in accordance 

with the constitution, thereby acknowledging and reiterating the 

provisions of sections 126, 174 and 175 dealing with the powers 

and competence of provincial and local government. 

The powers and functions conferred by the constitution are acted 

upon by the functionary charged to do so. In terms of section 75 

the executive authority vests in the President who has to perform 

his or her powers and functions subject to the provisions of the 

constitution. The executive authority of a province vests in the 

.. 
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premier12 as regards -

*matters in respect of which the provincial legislature has 

made laws after the commencement of the constitution13 in 

connection with matters set out in schedule 614
• This power 

is derived from the constitution itself15
; 

*laws in respect of which the administration were assigned 

to the province16
; 

*matters delegated to the province17
• 

The executive authority of a local authority vests in an 

executive committee elected in terms of section 177. 

It would be appropriate at this stage to note the difference 

between delegation of powers and assignment. There must always 

be authority for the exercise of power18
, because public bodies 

12 Section 144(1) of the constitution 

13 Section 144(2) of the constitution 

14 Section 144(2) of the constitution 

15 Section 126 of the constitution 

16 Section 144 ( 1) read with· · section 235(8) of the 
constitution 

17 Section 144(2) of the constitution 

18 Boulle, Laurence, Harris, Bede & Hoexter, Cora: 
"Constitutional and Administrative Law Basic Principles" Cape 
Town Juta p 302 
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do not have inherent powers - they must be authorised19
• When 

powers and functions are assigned, the authority concerned has 

a quality of finality in the sense that the authority is 

transferred in full and the assignor body no longer has control 

over the exercise of the powers and functions 20
• The assignee 

body now has the power to exercise the authority as well as the 

responsibilities that go with them. 

Delegation is where the assignor body authorises the assignee 

body (or an official) to act on its behalf21
• The assignor body 

still retains control and responsibility in that it can revoke 

the delegation and exercise the powers and functions itself. The 

power to delegate must, however, be conferred by the enabling 

legislation, either expressly or by implication22
• 

Section 175 provides for powers, functions and structures of 

local government to "be determined by law of competent 

authority" 23 and for the assignment of powers and functions, 

which will enable local government to provide services24
• 

If one takes into account that the constitution states that local 

19 Boulle et al (n 18) p 302 

20 L Baxter: "Administrative Law" p 432 and Rabie, Andre: 
"Mechanical roars over our shores: control over off-road 
vehicles" SAPLJ 1991(6) 189 at p 204 

21 Baxter (n 20) p 432 

22 Baxter (n 20) p 432 

23 Section 175(1) of the constitution 

24 Section 175(2) of the constitution 
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government must be autonomous25 one realises that one is 

concerned with an entirely separate level of government26
• From 

the discussion above it can be seen that the constitution 

therefore distinguishes between the 3 levels of government and 

binds the legislative, executive and judicial organs of the state 

at all 3 levels of government27
• 

It is clear that a local authority is a local government as 

envisaged by section 245 and by necessary implication an organ 

of the state at one of the levels of government and that is local 

government28
• 

1.2 THE SCOPE OF THE TERM ENVIRONMENT 

One has to distinguish between -

1 the scope of the term environment as defined in section 29 

of the constitution; 

2 the scope of the term environment as used elsewhere in the 

constitution; and 

3 the scope of the term environment as used in other 

legislation eg the Environment Conservation Act, 73 of 1989 

( "ECA") . 

25 "within the limits prescribed by and under law" - section 
174(3) 

26 The powers and functions of a local authority is 
investigated below 

27 Section 4(2) of the constitution 

28 Section 4(2) of the constitution 
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To take the last point first. One should look at the definitions 

clause of the particular act that one is dealing with. 

The ECA has a wide definition and defines environment as "the 

aggregate of surrounding objects, conditions and influences that 

influence the life and habitats of man or any other organism or 

collection of organisms". 

Section 29 of the constitution limits the scope of the term 

environment in 3 ways -

1 i~y is anthropocentric in that it refers to every 

person's health or well-being; 

2 it secondly only refers to an environment insofar as it 

concerns a person's health or well-being; and 

3 thirdly it sets a standard as to the quality of the 

environment - the section states that the environment must 

not be detrimental to the individual's health or well­

being, which is a negatively framed minimum standard. 

The section does not refer to conservation or preservation of 

biodiversity, sustainable utilization of resources or the right 

of future generations. 

Pollution control and waste management should be implicit in an 
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environment which is not detrimental to human health or well 

being, al though is could be argued that the standard of pollution 

control and waste management need only meet a level which is not 

detrimental to human health or well-being. The same may, on the 

~ace of it, not necessarily be the case in respect of land use 

and planning, but, which activities may have a serious effect on 

the environment eg the rezoning of land for heavy industrial use, 

which may have the effect of polluting a water source. 

The environment in so far as it affects human health, is 

concerned with the pollution of the land, air and water, noise 

pollution, sanitation and waste disposal and occupational health. 

In order to achieve a heal thy environment one must understand the 

way in which the environment influences human health. Professors 

Fuggle and Rabie29 point out that "environmental heal th comprises 

those aspects of human health and disease that are determined by 

factors in the environment." 

Almost every aspect of the environment may affect human health. 

A problem in this field is that there is not a great deal of 

certainty as to the extent of risks to human health caused by 

environmental factors 30
• 

To assess health risks caused by exposure to environmental 

29 R F Fuggle & M A Rabie "Environmental Management in South 
Africa" Cape Town Juta 1992 p 590 

3° Fuggle & Rabie (n 29) p 591 
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factors one has to make use of epidemiology and toxicology31
• 

Environmental epidemiology deals with the health effects in 

humans which were caused by exposure to the environment32
• 

Toxicology identifies the toxicity of chemicals33
• In the end 

the risk must be linked to causation34
• One must be able to prove 

that the environmental factor caused the damage or injury 

complained of35
• 

Well-be.ing is defined in Chambers dictionary as welfare and 

welfare as the state of faring or doing well, freedom of 

calamity, enjoyment of health and prosperity. This would apply 

to the work place and public places where the environment should 

be safe from diseases eg plant and machinery must be safe and 

public buildings must be structurally sound, safe and free from 

disease. 

Where the term environment is used elsewhere in the constitution, 

one has to determine its meaning within the context of the 

section where it is used. 

Section 175 (3) refers to "a safe and healthy environment". Unlike 

31 Fuggle & Rabie (n 29) p 594 
~ 

\ 

32 Fuggle & Rabie (n 29) p 594 

33 Fuggle & Rabie (n 29) p 594 

34 Fuggle & Rabie (n 29) p 594 

35 Verstappen v The Town Board of Port Edward - case . 
4645/93 - Registrar of the Durban and Coast Local Division of the 
Supreme Court of South Africa's file copy p 12 
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in the case of section 29, the environment is positively 

qualified, although a proviso is added, stating that access will 

only be provided if it "can be rendered in a sustainable manner 

and is financially practicable". The subclause further 

specifically refers to access to water and sanitation, which 

should actually have been implicit in a safe and healthy 

environment. One can only infer that the reason for enumerating 

these aspects separately is their basic importance. 

It must further be remembered that section 29 contains a 

fundamental right which can be enforced by an individual action 

(or a group36
), whereas section 175(3) places a functional duty 

on the local authority to do a number of things - hence the 

proviso as regards sustainability and financial practicability 

and the qualification as regards legislative empowerment37
• 

Schedule 6 only refers to environment, which would mean 

environment in its widest sense (eg the definition of the ECA), 

because there is no suggestion of a limitation of the term. This 

would also be true where it is used in settion 126(d) of the 

constitution. 

As was pointed out in the introduction, this study will consider 

all legislation which confers a power or function on a local 

authority in relation to the environment other than the built or 

cultural environment. Legislation discussed will be in 

36 In terms of section 7(4) of the constitution 

37 "to the extent determined in any applicable law" 
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satisfaction of the requirements set by one or more of the 

following -

*section 29 of the constitution setting certain minimum 

requirements to which national, provincial and local 

legislation must conform; 

*section 175(3) of the constitution, which obliges a local 

authority to provide access to water, sanitation and other 

services within a safe and healthy environment to the 

extent that national and provincial legislation enables it 

to do so; 

*schedule 6 of the constitution, which would be the 

environment in its widest sense in terms of which the 

provinces would have legislative competence as regards the 

environment, which legislation, complying with national 

norms and standards will have to enable the local authority 

to fulfill its task. 

One must bear in mind that these 3 areas may overlap, 

especially the first 2 categories. 

2. THE LOCAL AUTHORITY'S POWERS AND FUNCTIONS 

The purpose of this part is to examine the powers and functions 

accorded to a local authority as regards the environment in so 

far as they relate to the content of the definitions discussed 
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in the previous part. The nature of the powers and functions are 

investigated in general terms whereafter a discussion follows on 

specific powers and functions set out in the principal acts 

dealing with the topics under consideration viewed against the 

backdrop of the general discussion. 

Section 175(3) 38 defines the range of the matters in which local 

government shall have jurisdiction, section 175(1) provides for 

enabling legislation which will determine its powers and 

functions and section 175(2) which powers will be assigned to 

local government. Although it would appear that a local authority 

derives its powers and functions from the constitution, it is 

stated that the powers, functions and structures "shall be 

determined by law of a competent authority" 39
• This means that 

the local authority's powers do not directly stem from the 

constitution40
• The autonomy that a local authority possesses 

relates only to administrative autonomy in terms of the powers 

and functions conferred upon it by enabling legislation41
• 

Powers are the authority enabling a local authority to do 

things42 and the extent of powers are limited by the scope of the 

authority which is conferred by the enabling legislation 

38 Of the constitution 

39 Section 175(1) of the constitution 

40 Dion A Bas son: "South Africa's Interim Constitution -
Text and Notes" Cape Town Juta 1994 p 233 

41 Bas son (n 40) p 233 

42 Boulle et al (n 18) p 300 
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(national or provincial), because powers are not unrestricted43
• 

Powers will, however, invariably include some degree of 

discretion, unless they are mechanical powers44
• 

Functions also concern the doing of things, but it means that 

there is a duty involved and duties reguire things to be done45
: 

that is: there is an obligation. The exercise of a duty may also 

involve the application of a discretion, but the obligation to 

do it remains. In the case of a power, there is a discretion as 

to whether the power should be exercised or not. The legislation 

is enabling. The minister may ... , but he or she is not obliged 

to. 

An example: a local authority has the power to send a wreath on 

the death of somebody46 or to decide not to do so, but one of its 

functions is to consider applications for subdivisions47
• There 

is a discretion involved in granting or refusing the application, 

but there is a duty on the local authority to consider the 

application. It may not decide not to do so. 

It is clear from section 174 that local government must not be 

spurious, but that it must be autonomous within the limits set 

43 Baxter (n 20) p 404 

44 Boulle et al (n 18) p 301 

45 Boulle et al (n 18) p 300 

46 Section 186 ( 11) of the Municipal Ordinance, 20 of 1974 
(C) 

47 Sections 24 and 25 of the Land Use and Planning 
Ordinance, 15 of 1985 (C) 
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by or under law48 as well as by section 175 and be able to 

fulfill the functions conferred upon it. Section 175(4) 

elaborates on the principle which is stated in section 175(3). 

Section 174(4) protects the local authority's powers and 

functions against future legislation or the amendment of existing 

legislation that may encroach on the powers and functions of the 

local authority49 to the extent that it compromises "the 

fundamental status, purpose and character of local government 1150
• 

It would appear that there is an obligation on the other 2 levels 

of government to ensure that the legislation that they generate 

will respect this principle. The principle is obviously subject 

to provisos as· regards general norms and standards such as the 

ones that apply in respect of the relationship between the 

national and provincial governments51
• 

The constitution, in section 235(6), arrogated the powers that 

provinces had in terms of law prior to the coming into operation 

of the constitution~ It vested these powers in the national 

government until such time that these powers are assigned to the 

provincial governments in terms of section 235(8) by the 

President by proclamation in the Government Gazette. 

48 Section 174(3) of the constitution 

49 Bas son (n 40) p 233 

50 Section 174(4) of the constitution 

51 See section 126(3) paragraphs (b), (c) and (d) of the 
constitution 
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The administration of the ordinances of the Western Cape52 were 

assigned to it by proclamation R 115 which appeared in Government 

Gazette 15813 dated 17 June 1994. 

The administration of certain sections of the ECA were assigned 

to the provinces under proclamation R 28 which appeared in 

Government Gazette 16346 dated 7 April 1995, 

The administration of the whole of the Health Act, 63 of 1977 

("HA"), excluding a number of sections were assigned to the 

provinces by proclamation R 152 which appeared in Government 

Gazette 16049 dated 31 October 1995. 

The main powers of administration by a local authority as regards 

legislation, subordinate legislation, delegated legislation and 

regulations, its functions and structures referred to in section 

175 of the constitution are set out in the Municipal Ordinance, 

20 of 1974 (C) ( "the Municipal Ordinance") , the Land Use and 

Planning Ordinance 15 of 1985 (C) ("LUPO"), the HA and the ECA. 

Although a local authority has constitutional authority for 

making by-laws53 which are not inconsistent with the 

constitution, Parliamentary or provincial legislation54 and 

52 This study will restrict itself to provincial legislation 
of the Western Cape 

53 Section 175(4) of the constitution 

54 such powers having been conferred by section 188 of the 
Municipal Ordinance 
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therefore has legislative powers, the local authority's influence 

in the field of environmental law is more concerned with 

administrative acts, which implement and enforce national, 

provincial, subordinate and delegated legislation. In· other 

words: legislation is not self executing and therefore needs an 

administrative act to put them into operation 55 

The next 4 headings that follow will refer to the principal acts 

and laws mentioned above containing provisions as regards the 

local authority's functions and powers in respect of the 

environment as explained above. 

2.1 THE HEALTH ACT 

It may be said that the HA attempts to create an environment 

which would comply with sections 29 and 175(3) of the 

constitution and in so doing grants certain duties and powers to 

local authorities. The HA does, of course, not dovetail 

satisfactorily with the constitution, because it was passed 2 

decades ago when an integrated approach to environmental issues 

was not yet envisaged. 

The HA further makes provision for regulations as regards 

communicable diseases (section 33), conditions that are dangerous 

to health (section 34) (control of new buildings, sewerage etc), 

food and milk, mollusc farming, fish farming (section 36), edible 

products originating from polluted water (section 36A), water 

55 Boulle et al (n 18) p 88 
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intended for human use and food processing (section 37), rubbish, 

night soil, sewage or other waste and reclaimed products ( section 

38). (it specifically refers to the prevention of water pollution 

which may be dangerous or detrimental to health) and nuisances56 

in section 38(1) (h). 

The HA in section 14(1) (c) (the administration of which section 

has not been assigned to the provinces) states that one of the 

functions of the Department of Health is "to take steps for the 

promotion of a safe and healthy environment" 57
• Section 20 (the 

administration of which has been assigned to the provinces) , 

setting out the duties and powers of local authorities, states 

that: 

11 (1) Every local authority shall take all lawful, necessary 

and reasonably practicable measures -

(a) to maintain its districts at all times in a hygienic 

and clean condition; 

(b) to prevent the occurrence within its district of 

{i) any nuisance; 

(ii) any unhygienic condition 

(iii)any offensive condition; or 

(iv) any other condition which could or would be 

56 Nuisance as defined, means many things which are unsafe, 
injurious or dangerous to health. What is interesting is that 
"any occupied dwelling for which no proper and sufficient supply 
of pure water is available within a reasonable distance," is a 
nuisance. 

57 Section 14 (1) (c) of the HA 
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harmful or dangerous to the health of any person 

within its district or the district of any other 

local authority ... 

(c) to prevent the pollution of any water intended for the 

use of the inhabitants of its district ... " 

The HA does not bind the state (or provincial administration or 

local authority) or any of its officials for anything done in 

good faith under the act 58
• 

The Minister of Health may direct a local authority to perform 

the functions set out in section 14(1) of the HA after he or she 

has consulted with the local authority and satisfied him- or 

herself that it is able to perform those functions 59
• The local 

authority may also request the minister to delegate these 

functions to it60
• Such delegation will be made subject to the 

regulations the minister may make in connection with the matters 

set out above. The provincial government is under an obligation 

to relieve a local authority of its duties to perform the 

functions under section 14(1), owing to a lack of resources61
• 

Section 181 of the Municipal Ordinance compels the local 

authority (the council of a municipality) to maintain "its 

municipal area in a clean and sanitary condition" and for 

58 Section 58 of the HA 

59 Section 2 O ( 2) of the HA 

60 Section 20(3) of the HA 

61 Section 20 (5) (a) of the HA 
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preventing or abating a public nuisance. 

2.2 THE ENVIRONMENT CONSERVATION ACT 

The ECA may in some measure satisfy the requirements of section 

29 and section 175(1) of the constitution, but neither 

comprehensively nor adequately. It further provides for a certain 

degree of protection and conservation of the natural environment. 

It is not the purpose of this paper to give a general discussion 

of the ECA, but to concentrate on its relevance to the local 

authority. Despite the wide definition of environment in the ECA 

it does not have a continuous thread running through it, as will 

be noted from the discussion that follows, with the additional 

disadvantage that it disrupts the coherency of the discussion. 

The ECA has broadly stated objectives set out in section 2(1) as 

regards matters to which general policy may be applied and it 

creates a framework for environmental management, but the 

exercise of most of the powers set out in it are discretionary. 

The legal powers available to the minister to achieve certain 

goals are therefore not obligatory. The policies that may be 

determined by the minister are not embodied in the ECA and they 

do not have the character of law in the sense that they can be 

amended by an administrative act. The heart and soul of the ECA 

lies in section 3 which states that ministers, administrators and 

local authorities shall exercise powers and duties "which may 

have an influence on the environment ... in accordance with the 
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policy referred to in section 2". The general policy which was 

eventually published62 is therefore binding and enforceable63
• 

This is confirmed by Farlam Jin the matter of Van Huyssteen v 

The Minister of Environmental Affairs and Tourism64 where he 

discussed the binding nature of the general policy. He states 

that it might not have been necessary before the publication of 

the general policy for a functionary (eg a local autho:r'ity) 

making a decision affecting the environment "to take into account 

findings and recommendations made by boards appointed under other 

legislation, but that the ECA and the general policy have changed 

the situation. Farlam J further decided that the administrative 

process of exercising a power or duty must be procedurally fair 

in so far as it affects the rights of individuals65
• The judge 

found that a decision to rezone land on which Iscor and Saldanha 

Steel intend to build and operate a steel mill will without a 

doubt affect Van Huyssteen's (and the other applicants') rights 

if the operation of the steel mill will have the effect of 

polluting or otherwise detrimentally affecting the lagoon and 

that it follows "that the applicants have the right to procedural 

fairness in respect of the rezoning decision" 66
• 

62 Notice 51 of 1994: Government Gazette 15428 dated 21 
January 1994 

63 Rabie (n 20) p 204 

64 Van Huyssteen & Others v The Minister of Environment 
Affairs and Tourism & Others - case 6570/1995 - Registrar of the 
Cape of Good Hope Di vision of the Supreme Court of South Africa's 
file copy 

65 Section 24 (b) of the constitution - the Van Huyssteen 
case (n 64) p 30 

66 The Van Huyssteen case (n 64) p 30 
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The general policy gives very broad guidelines. It determines 

inter alia that although the national government must accept 

responsibility for environmental matters, the executive 

responsibilities (that is the duty to do the things set out 

above) must be devolved upon regional, provincial and local 

authorities "according to national norms, standards and 

guidelines established by the Central Government" 67
, which will 

mostly be found in the ECA. This is in line with section 126(3). 

of the constitution. 

The draft policy on Hazardous Waste Management published on 30 

September 1994 sets norms and standards68 and recommends that 

local authorities · should assume functional 69 responsibilities 

within the framework of regulating the industry. 

Part IV of the ECA70 entitled "control of environmental 

pollution" only deals with 2 aspects of the problem namely 

littering71 and waste disposal sites - despite the heading of 

section 20 being given as "waste management", it only deals with 

one facet of the topic, namely, waste disposal sites. The 

management of waste disposal sites is controlled by final 

67 (n 62) p 3 7 

68 Discussed below 

69 Functional responsibilities will only be duties and not 
any powers 

70 Sections 19 and 20 of the ECA 

71 being defined as any object or matter discarded or left 
behind by the person in whose possession or control it was 
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published on 8 July 199472
• The general policy 

briefly refers to integrated waste management and integrated 

pollution control. 

Section 19(2) obliges a local authority, to provide containers 

for the disposal of litter at public places under its control and 

section 19A to remove the litter within a reasonable time. 

No regulations in terms of section 24A as regards the control of 

littering have been drafted. These _regulations are supposed to 

set out the powers of a local authority "to control and protect 

the dumping of litter" 73
• 

Section 24, set out in part VI of the ECA, empowers the minister 

to make regulations dealing with waste management74
, vibrations 

and shock75
• The minister has published draft regulations on 14 

January 1994 granting many powers to local authorities to control 

noise pollution76
• 

Sections 19, 19A, 20 and 24 all have a bearing on waste 

management by a local authority, but there is no coherent 

integrative approach to the subject. They do, however, together 

with the draft policy on hazardous waste management create a 

72 Discussed below 

73 Section 24A(e) of the ECA 

74 Section 24 of the ECA 

75 Section 25 of the ECA 

76 Discussed below 
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basis for the right set out in section 29 of the constitution. 

The general policy, the policy on terrestial and marine protected 

areas, the policy on the control of vehicles in the coastal zone, 

.section 1677
, section 1778 and section 23 79 are the mechanisms 

provided by the ECA to protect and conserve the natural 

environment. 

The policy on terrestial and marine protected areas published on 

9 May 1994 is more specific than the general policy, but remains 

fairly vague. The local authority should be aware of this policy, 

because habitat and wildlife management areas80 as well as 

protected land or seascapes81 could fall within its area of 

jurisdiction and the objectives and criteria for selection and 

management must be applied. 

The policy on the control of vehicles in the coastal zone 

published on 29 April 1994 has very specific control measures82
• 

'In terms of section 23 the administrator may declare an area as 

a limited development area and a local authority designated by 

the administrator may be the controlling body authorising a 

1994 

77 Of the ECA 

78 Of the ECA 

79 Of the ECA 

80 Notice 499 of 1994: Government Gazette 15726 dated 9 May 
category IV at p 10 

81 (n 80) category Vat p 10 

82 Discussed below 

\ 
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person who wishes to undertake a development or activity 

prohibited by the administrator, to do so83
• 

Section 16 empowers the administrator to declare any area as a 

protected natural environment, to give it a name84 and to "assign 

the control and management" of the area to a local authority85
• 

Provision is also made for the withdrawal of such assignment86 to 

a local authority. Section 17 provides for a management advisory 

committee to advise the administrator as to the control and 

management of the area87
• The members of the committee are 

appointed by the administrator88 and if the area falls within the 

jurisdiction of the local authority, the administrator shall 

ensure that the local authority is represented on the management 

committee89
• If the control and management of the area has been 

assigned to a local authority, the administrator must obtain the 

local authority's concurrence in respect of every appointee90
• 

The local authority shall further make available employees to 

assist the management advisory committee91
• 

83 Section 23 (2) of the ECA 

84 Section 16 ( 1) of the ECA 

85 Section 16 (6) (a) of the ECA 

86 Section 16 (6) (b) of the ECA 

87 Section 17 ( 1) of the ECA 

88 Section 17(3){a) of the ECA 

89 Section 17 (3) (a) (iii) of the ECA 

90 Section 17(4) of the ECA 

91 Section 17(7) of the ECA 
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The Minister of Environment Affairs (not the administrator) may 

declare an area a special nature reserve92 and assign the control 

of it to a local authority93 (with its consent94
) in accordance 

with a management plan95
, which plan may only be amended with the 

minister's approval 96
• 

2 . 3 THE WATER ACT97 

The constitution98 places an obligation on a local authority to 

provide access to water within a safe and healthy environment. 

There are 4 provisos99 
-

1 to the extent determined in any applicable law; 

2 that the service must be capable of being rendered in 

a sustainable manner; 

3 that the local authority can afford it; and 

4 that it is physically possible. 

The existing legislation which must fulfill these obligations are 

92 Section 18(1) of the ECA 

93 Section 18(4) of the ECA 

94 Section 18 (4) (a) of the ECA 

95 Section 18 (4) (b) of the ECA 

96 Section 18(5) of the ECA 

97 Water Act, 54 of 1956 ( "Water Act") 

98 Section 175(3) of the constitution 

99 Section 175(3) of the constitution 
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the Municipal Ordinance and the Water Act. 

Section 139 (1) of the Municipal Ordinance states that a municipal 

council may "provide, establish and maintain municipal services". 

This power must be exercised in accordance with any other law. 

Section 139(4) stipulates that only a council shall have the· 

power to "supply or contract for the supply of ... water within 

a municipal area" . Other persons may do so only with the 

permission of the local authority or the administrator100
• 

In terms of the Water Act the Minister of Water Affairs and 

Forestry has the power to supply or deliver water to any person101 

and to control water works102 and to advise local authorities on 

many aspects as regards the use of water and water works103 
• The 

minister has the ultimate control in so far as it concerns the 

control of water104
• The local authority will, with the permission 

and cooperation of the minister, be able to fulfill its 

obligations in terms of section 175(3) of the constitution by 

gaining access to water which it would in turn make available to 

persons residing within its jurisdiction. 

It is not the purpose of this section of the dissertation to set. 

out the aims, principles, structures and mechanisms of water law, 

100 Section 139(4) of the Municipal Ordinance 

101 section 2(b) of the Water Act 

102 section 2 (a) of the Water Act 

103 Section 2 ( i) of the Water Act 

104 Section 2 (m) of the Water Act 
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but merely to point out the local authority's role in making 

water available so as to comply with its obligations in terms of 

sections 29 and 175(3) of the constitution. 

Local authorities which are riparian owners are entitled to the 

use of water for urban purposes as regards the normal flow105 and 

surplus water106 of a public stream. 

Where local authorities were not entitled to the use of the water 

as riparian owners, special legislation for each specific case 

was enacted to authorise the local authority to take a determined 

quantity of water from a prescribed public stream107
• 

A local authority which has the right to control and supply 

either public or private water within its area of jurisdiction 

does not need the water court's permission to use public water 

for industrial purposes108
• 

A local authority which is not a riparian owner, and therefore 

not entitled to the use of public water, may now obtain a grant 

from the water court to take water from a public stream for the 

use of urban (or industrial) purposes109 if the court is of the 

105 Section 9 of the Water Act 

106 Section 10 

101 Management of Water Resources of the Republic of South 
Africa, Department of Water Affairs, 1986 8.12. 

108 Section 11 (1) (i) of the Water Act 

109 Section 11(2) (b) of the Water Act 
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opinion that it will be in the public interest110
• The water court 

may make a similar grant if it is satisfied that the water 

(whether normal flow or surplus water) will not be used on 

riparian land111
• A permit from the minister in terms of section 

11(3) is not necessary if the local authority uses public water 

for industrial purposes, because the local authority does not 

need the water court's permission in terms of section 11(1) (i). 

The definition of "use for urban purposes" in a local authority's 

jurisdiction includes "for industrial purposes". The minister's 

permission would therefore not be needed if the water is used for 

urban purposes excluding industrial purposes, but would be needed 

if the water is used solely for industrial purposes as 

contemplated in section 11 (3). On the other hand, if the 

application falls within the ambit of section 13(3), a permit 

from the minister will be necessary - that is increasing its use 

of water beyond a stated quantity. 

In terms of section 13(1) a local authority which is in 

possession of a permit from the minister112
, may, with the consent 

of the administrator and the minister, take water from a public 

stream if such water is required for urban purposes even though 

the rights to such water vests in a riparian owner. The riparian 

owner's land must, however, fall within the area of jurisdiction 

of the local authority. Section 13(3) (c) obliges the water court 

110 Section 11 (2) (b) (i) of the Water Act 

111 Section 11(2) (b) (ii) of the Water Act 

112 Section 13 ( 3) ( 9) of the Water Act 
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not to consider the application if the local authority is not in 

possession of a permit, the rationale behind this permit being 

that the minister can better plan and coordinate the use of 

public water and perhaps suggest alternative water sources to the 

local authority113
• 

The minister may make regulations in terms of section 26 relating 

to the supply of water to any person114
• 

Chapter llA of the Water Act, inserted by section 7 of the Water 

Laws Rationalisation and Amendment Act, 32 of 1994, provides for 

the rendering of a water supply and sanitation service to inter 

alia residential communities within the jurisdiction of a local 

authority, where the local authority in question is not able to 

render the service115 or a local authority does not exist116
• 

Section llOC, in dealing with water boards has a similar 

stipulation. It is interesting that this chapter of the Water Act 

specifically refers to the State's obligation in terms of section 

29 of the constitution111
• 

The main act does not state that one of its aims is to provide 

drinking water of a certain quality to the inhabitants of South 

Africa. The act is more concerned with the regulation of the 

113 Water Resources (n 107) 8.12 

114 Section 13(4) of the Water Act 

115 Section 26B(l) of the Water Act 

116 Section 26B(l) of the Water Act 

117 Sections 26B(l) and llOC(l) of the Water Act 
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rights of stakeholders in the water industry, the control of 

waterworks and pollution. 

The Water Act is a haphazard piece of legislation without a 

clearly stated philosophy which is carried through the act. A 

new Water Act should set out the basic concept (and indeed, 

obligation) contained in section 26B, with a hierarchical 

structure devolving certain powers to local government. From 

there it should develop the other water uses eg, industrial, 

agricultural, recreational, environmental (conservation) and 

mining, as well as pollution control. 

It is therefore encouraging to note the Minister of Water Affairs 

and Forestry's media release entit'ied "Water law review supported 

by all" 118
• The objective of this review is stated to be equity 

in access to water119
• The report which was released by the 

minister12O envisages an integrative approach to the management 

of water acknowledging that "[h]uman populations and the result 

of their activities are an integral part of the environment 11121 

and that "[b]asic human need, to maintain a minimum standard of 

health, should have priority of use" 122
• 

110 Media release dated 6 February 1996: "Water: the key to 
life" by the Communication Services - Ministry of Water Affairs 
and Forestry 

119 Media release (n 118) p 1 

12° Fundamental Principles and Objectives for a New Water Law 
in South Africa - Report to the Minister of Water Affairs and 
Forestry of the Water Law Review Panel, January 1996 

121 Fundamental Principles (n 120) p 13 

122 Fundamental Principles (n 120) p 17 
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It is further stated that all water is common to all, to be 

controlled by the national government and that there "shall be 

no ownership of water, but only a right to use" water123
• The 

report foresees an administrative system whereby the state would 

administer the rights to use water in the public interest124 where 

local authorities would supply and reticulate water in terms of 

national norms and standards125
• The Department of Water Affairs 

and Forestry would support a local authority on a temporary basis 

if the local authority is not able to fulfill this function 

properly126
• 

The report specifically recognizes the State's responsibility in 

terms of section 29 of the constitution to provide access to 

basic water services127 in order to afford every person a healthy 

environment. Al though the primary duty is on the national 

government to ensure the supply of water and sanitation as well 

as setting norms and standards, it will be the local authority's 

function to actually provide the local services128
, which would 

comply with section 175(3) of the constitution. 

123 Fundamental Principles (n 120) p 15 

124 Fundamental Principles (n 120) p 16 

125 Fundamental Principles (n 120) p 30 

126 Fundamental Principles (n 120) p 30 

127 "the provision of potable water supply and the removal 
and disposal of human excreta and waste water" - Fundamental 
Principles (n 120) p 32 

128 Fundamental Principles (n 120) p 32 
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2.4 THE LOCAL AUTHORITY'S ROLE AS REGARDS VEHICLE ACCESS TO THE 

COASTAL ZONE - A CASE STUDY 

2.4.1 INTRODUCTION 

The subject matter of this study is that area129 of the coastal 

zone where the Klein River flows into the Atlantic Ocean as well 

as the coastal zone to the west130 of the Klein River mouth within 

the jurisdiction of the Greater Hermanus Transitional Local 

Council ("TLC") 131
• The area to the east of the river mouth falls 

under the jurisdiction of the Overberg Regional Services Council 

("RSC"). The TLC is assisted in its task of managing the Klein 

River Lagoon and adjacent areas by the Klein River Management 

Advisory Committee. 

2.4.2 BACKGROUND HISTORY CONCERNING THE REGULATION OF VEHICLE 

ACCESS TO THE COASTAL ZONE. 

The history of the legislation (or rather the absence of such 

legislation at the time) controlling off-road vehicles ("ORV") 

in the coastal zone is set out in Prof Andre Rabie's seminal 

article "Mechanical roars on our shores : control over off-road 

129 An aerial photograph marked "A" and a number of diagrams 
marked "A2", "A3", and "A4" are attached 

13° Commonly known as Grotto beach 

131 An extract of the minutes of a meeting of the TLC dated 
23 February 1995 is annexed marked "Bl" as well as a copy of a 
letter by the chief executive officer of the Overberg Regional 
Services Council dated 21 August 1995 marked "B2" 
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vehicles on the sea-shore" 132
• Prof Rabie describes an ORV as "a 

vehicle which is designed or suitable for use on roadless or 

trackless terrain. Well known examples include standard fourwheel 

drive vehicles, beach buggies and trail bikes133
• 

It is pointed out in the article that control by a local 

authority may be achieved by regulations in terms of the Sea-

shore Act, 21 of 1935 ("SSA"), but that there is an 

"unwillingness or inability of the minister and of several 

coastal local authorities" to produce regulations134
• Prof Rabie 

strongly advocates the use of the declaration of a policy for the 

control of vehicles in the coastal zone in terms of section 2 of 

the ECA, which would oblige "every administrative body which 

exercises functions in respect of the environment" to comply with 

the policy and if such a body fails to do so it would be 

subjected to the remedy of judicial review in which case a court 

would establish if the administrative body had complied with the 

policy. 135 

Control of ORVs may also be achieved through the preparation and 

approval of structure plans in terms of the LUPO, which could set 

out and "release the potential conflict between urbanisation, 

recreation and conservation" 136
• Such control would presently be 

132 Rabie (n 20) p 189 

133 Rabie (n 20) p 190 

134 Rabie (n 20) p 201 

135 Rabie (n 20) p 198 

136 Rabie (n 20) p 198 
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possible in terms of land development objectives in terms of 

section 28 of the Development Facilitation Act, 67 of 1995 

( "DFA") 137. 

2.4.3 ACTIONS TAKEN BY THE MUNICIPALITY OF GREATER HERMANUS 

It is interesting to note that the municipality of Greater 

Hermanus138 adopted regulations for the control of the sea-shore 

and the sea in terms of section 10(3) (d) of the SSA139
• 

Regulation 12(a) states that" ... no person shall introduce any 

motor vehicle, animal drawn vehicle or bicycle into the bathing 

area or use such vehicle or bicycle within that area". The 

"bathing area" is strictively defined as the sea-shore (the area 

between the high water and low water mark) and the sea within 200 

yards seaward from the low water mark. No evidence could be found 

that this regulation has ever been repealed and it therefore 

still applies, which means that a vehicle may not enter the area 

between the high water and low water mark within the area in 

which the Hermanus local authority has jurisdiction. It must be 

conceded that the prohibition is qualified as follows: "Except 

on such portion of the bathing area is (sic) indicated by a 

137 Discussed below 

138 The subject matter of this discussion was, before the 
formation of the Greater Hermanus Transitional Local Council, the 
sole responsibility of the now defunct municipality of Hermanus 

139 which regulations were published in government gazette 
1514 dated 19 August 1966 and the minister's approval published 
in government gazette 1611 dated 15 December 1966 - an extract 
of the regulations for the control of the sea-shore and the sea 
by the TLC is annexed marked "C" 
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notice on the spot". 

The CSIR published a report on the Kleinriviersvlei140 which 

recommended the compilation of a structure plan for the 

Kleinriviersvlei. The compiler of the report was glad to learn 

that the drawing of such a plan has already begun141
• A further 

recommendation of the report was that: 

"all vehicles should be banned from Die Plaat142
, since by 

compacting the sand there, they destroy the faunal 

communities and possibly reduce the amount of sand that is 

removed during mouth breachings, thereby exacerbating the 

import of sand into the estuary" 143 

The structure plan for Hermanus compiled for the Municipality by 

the Dennis Moss Partnership was published in October 1990. It has 

not yet been approved by the administrator. Volume 1 contains the 

research and analysis and volume 2 the structure plan proposals. 

The structure plan recommends that •the "coastline of Hermanus ... 

14° CSIR Research report 439 (1989) : "Estuaries of the Cape: 
Synopsis of available information of individual systems" AEF 
Heydorn and PD Morant (Eds) by HP De Decker 

141 Heydorn and Morant (n 140) p 60. It is believed that no 
such structure plan has as yet been drawn 

142 Die Plaat, which is to the east of the estuary, actually 
falls under the jurisdiction of the RSC. What the compiler meant 
was probably the "hard sand" area in the estuary itself, being 
the result of compacting by vehicles 

143 Heydorn and Morant (n 140) p 62 - an extract of the 
report is annexed marked "D" 
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be planned and developed as a unit144
• Specific problems along the 

coastline should be identified and addressed in the development 

plan" 145
• The structure plan in addition recommends that " [t] he 

planning and incorporation146 of the Klein River Lagoon into 

Hermanus and its activities is important" 147
• 

A planning report entitled "Hermanus Beplanningsverslag: 

Oorhoofse Ondersoeke na potensiaal van totale kuslyn, verslag 1" 

was once again compiled by the Dennis Moss Partnership and 

published in August 1990. In figure 11 of the heading "Estuary 

and Rivermouth Landforms - Vlei Coast Type" it recommends land 

uses in this area and states: 

"controlled access to vehicle numbers on the beach should 

be strictly enforced or not allowed at all, as compaction 

of the sand destroys animal habitats" 148
• 

In a specialised report as regards the Grotto section of the 

coastline, entitled "Hermanus Beplanningsverslag: 

Grottostrandgebied, Verslag 3", compiled by the Dennis Moss 

Partnership it is confirmed that vehicles should not be permitted 

144 See below as regards fragmentation of jurisdiction 

145 Structure plan Vol 2 p 22 para 3. 7 2 - an extract of the 
structure plan is annexed marked "E" 

146 This has been done - see (n 25) above 

147 Structure plan Vol 2 (n 140) p 23 para 3. 7 10 

148 Verslag 1 - an extract of the report is annexed marked 
"F" 
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on the beach. The report149 states that: 

"The practise of allowing vehicles onto the beach to gain 

access to the Kleinri viersvlei mouth area and various 

fishing spots along the Walker Bay coastline should ideally 

be stopped" 150
• 

The report then goes on to say: 

"However, because this 'right' has been in existence for so 

many decades, a sudden and complete change in policy is 

unlikely to be well received by the population of Hermanus. 

For this reason limited access should still be allowed" 151 

(emphasis added). 

These recommendations of the Dennis Moss Partnership should be 

read against their credo set out in the first page of their 

report: "Hermanus environmental planning along the Hermanus 

coastline, Report 4": 

"The South African coastline should therefore be looked 

upon as a limited natural resource that deserves sensitive 

planning if it is to be used in a sustainable way for 

149 Verslag 3 p 11 - an extract of the report is annexed 
marked "G" 

150 Verslag 3 (n 149) p 11 

151 Verslag 3 (n 149) p 11 
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generations to come" 152
• 

It is clear that the Dennis Moss Partnership advised against 

access to vehicles on the beach and only recommended limited 

access, because they were not sure of the nature of the so called 

"right to access". 

2.4.4 THE PRESENT POSITION 

The President's Council recommended in 1984 that a policy on the 

control of ORVs in the coastal area was necessary153
, during 1986 

the Council for the Environment ("CE") approved a policy on ORVs 

in the coastal zone, it was referred to the minister and in 1987 

the Department of Environment Affairs had a meeting with the 

representatives of the provinces of the Cape154 and Natal which 

meeting accepted most of the CE' s recommendations155
• 

On 29 April 1994 the minister of Environment Affairs published 

a General Policy in terms of the Environment Conservation Act, 

1989 (Act no 73 of 1989): Control of Vehicles in the Coastal 

Zone156
• 

152 Report 4 - an extract of the report is annexed marked 
"H" 

153 Rabie (n 20) p 199 

154 As it then was 

155 Rabie (n 20) p 199 

156 Notice 858 in government gazette 15655 dated 29 April 
1994 
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The "coastal zone" is defined in the policy as "the area 

characterised by coastal land-forms, including beaches, dunes and 

estuaries and their associated wetlands" 157 and "vehicle" as "any 

conveyance which is capable of transporting one or more­

persons "158
• 

The policy159 states that "the use of vehicles in the coastal zone 

must be controlled on a national basis 11160
• This will "control and 

protect coastal ecosystems and historical and palaeontological 

sites, and promote the safety and well-being161 of other beach 

users 11162
• 

Two of the corner stones of the policy are -

"2. 2 the exclusion in principle of vehicles from the coastal 

zone, subject to the introduction of a permit system to 

allow vehicles as an exception in specific demarcated 

areas; and 

2.3 the strict enforcement of the 

(emphasis added). 

157 (n 156) - Section 4 (iv) of the policy 

158 (n 156) - Section 4 (xi) of the policy 

159 (n 156) - Section 2 of the policy 

control measures" 

16° Complying with the provisions of section 126 (3) 1. as 
regards the protection of the environment; and 2. as regards 
national norms and standards 

161 Complying with section 29 of the constitution 

162 (n 156) - Section 2 of the policy 
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Section 2. 3 elaborates: "The main reason for authorising vehicle 

access is to facilitate access to areas which are otherwise 

inaccessible" (emphasis added) . When reading sections 2. 2 and 

3.2.1 together it is plain that the policy does not grant access 

to everybody who wishes to gain access (a free for all). 

Section 2.2 provides for a permit system to be introduced. If 

permits are issued on demand purely against payment of a 

prescribed fee, it defeats the objects of the policy. It would 

violate the "exclusion principle" as well as the "exception 

principle" set out in section 2.2. The policy unfortunately does 

not provide guidelines as regards the issue of permits. Valid 

reasons which should be in harmony with the policy ought to be 

disclosed in order to gain access eg a bona fide angler who wants 

to catch fish at Mierkom or on Die Plaat. If the prospective 

entrant arrives with no fishing tackle it would be quite obvious 

that he or she has no such intention. The ideal situation would 

be for the prospective entrant to be a member of an 

angling/conservation association, who would be able to affirm the 

person's bona fides. 

Another aspect of the policy is that the local community must be 

consulted "before vehicle access to a beach area is permitted" 163
• 

The access permitted in terms of this section must not be viewed 

in isolation·, but should be considered against the basic 

principles of the policy set out in section 2. 2 namely the 

"exclusion" and "exception" principles. The policy unfortunately 

163 (n 156) - Section 3.2.3 of the policy 
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does not provide guidelines as to how the local community should 

be consulted - eg market research, referendum (who would be 

eligible to vote, who constitutes the local community), 

questionnaires etcetera. It is common knowledge that prior164 to 

the decision165 of the TLC166 on 31 August 1995 (that the beach 

area at the Kleinriviersvlei and mouth be closed) that the local 

authority has not seriously attempted to implement control 

measures as regards vehicles in the beach area. In an attempt to 

ensure compliance with the policy the director-general of 

Environment Affairs in a letter167 dated 23 June 1995 addressed 

to the town clerk of Greater Hermanus suggested that a referendum 

be held "to ascertain whether the majority of Hermanus's 

ratepayers (sic) wanted the beach to be opened or closed to 

vehicles 11
• This suggestion gave the false impression that a 

referendum would be the only input that the TLC sho.uld take into 

account when· deciding on the matter as well as creating the 

impression th~t the referendum is a winner takes all affair and 

that it is the only mechanism to be used in consulting the "local 

community". The director-general referred to the ratepay~rs that 

must be consulted - why only the ratepayers: they are not the 

only residents or indeed registered voters, who make a 

164 The Hermanus Times 11 August 1995 - an extract is annexed 
marked "I" 

165 An extract of the minutes of the TLC' s meeting dated 31 
August 1995 is annexed marked "J" 

166 On the recommendation of the Klein River Management 
Committee - an extract of the minutes of a meeting of the Klein 
River Management Committee dated 10 August 1995 is annexed marked 
"K" 

167 A copy of the letter is annexed marked "L" 
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contribution to civil society in the local community. 

The Klein River Management Advisory Committee recommended168 to 

the TLC that a referendum be held169 as . was suggested by the 

director-general of Environment Affairs. The question was: "Are 

you in favour of strictly controlled vehicular access on the hard 

sand area to the Klein River Lagoon mouth?" The very 

controversial 170 referendum was subsequently held on 30 November 

1995 and an overwhelming maj ority171 of the persons who voted, 

voted in favour of the question put to them, namely "yes" 172
• 

It can be argued that the result of the referendum favours very 

strict control indeed and not a free for all (as is the case 

presently). The minority in favour of no access at all should, 

however, not necessarily be ignored. The absence of legal 

provisions governing the procedure for consultation with the 

local community173
, would make it very hard to maintain that the 

referendum was ultra vires, as was suggested by Mr Shaun Schneier 

168 See (n 166) - annex "K" 

169 Hermanus Times 20 October 1995 - an extract is .annexed 
marked "M" 

170 Hermanus Times 15 December 1995 - an extract is annexed 
marked "N" 

171 Minutes of a meeting of the Klein River Management 
Advisory Committee dated 12 February 1996 p 2 - an extract is 
annexed marked "0" 

172 Hermanus Times 8 December 1995 - an extract is annexed 
marked "P" 

173 Let alone procedures as regards a referendum 
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of the Department of Environment Affairs174
• It is true that 

section 3(2) (a) of the ECA empowers the director-general to take 

such steps as he or she may deem necessary and that the directive 

as regards the referendum contained in the letter dated 23 June 

1995 may be regarded as taking such steps. If the director­

general wished for the referendum to comply with certain 

requirements, he should have been more prescriptive with his 

directive. 

The point to be made is that consulting the "local community" -

whatever that may mean and in whichever way it is done - it is 

only one of a number of factors that must be taken into account 

by the TLC. 

Other criteria that must be considered by the TLC are -

1 the access set out in section 3.1 of the policy; 

2 the reports and recommendations of the CSIR and Dennis Moss 

set out above; 

3 the "exclusion" and "exception" principles set out in 

section 2.2 of the policy; 

4 the principle set out in section 3.2.1 of the policy namely 

that 11 [t]he main reason for authorising vehicle access is 

to facilitate access to areas which are otherwise 

174 Hermanus Times (n 170) 
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inaccessible"; 

5 the matters set out in Prof Rabie's article175
, namely -

5.1 the threat which ORVs present to other users of the 

sea-shore; 

5. 2 the "destruction of delicate plant life, especially on 

dunes, leading to their erosion"; 

5. 3 the disruption, harassment and destruction of the 

habitat "as well as a variety of forms of life in and 

on the intertidal zone and adjacent area"; 

5.4 the threat that ORVs present to pedestrians and other 

users of the sea-shore due to the fact that there are 

no traffic rules which apply to this area. 

If one evaluates the TLC' s decision176 on 12 December 1995 against 

the 5 criteria set out above it does not appear that the control 

mechanism that the TLC decided upon complies with the policy. 

Although the decision takes account of the matters set out in 

section 3 .1 it does not give consideration to the fact that 

ecologically sensitive areas177 include estuaries and estuarine 

inter-tidal sand and that such areas must be completely closed 

to vehicles. The area to which vehicles have access in terms of 

the TLC's decision includes the estuary and estuarine inter-

175 Rabie (n 20) p 190 

176 A copy of the TLC' s resolution is set out in the minutes 
of a meeting of the Klein River Advisory Committee dated 12 
February 1996 (n 171) p 2 

177 (n 156) - Section 3 .1. 3 of the policy 
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tidal sand. 

It would not appear that the CSIR and Dennis Moss's 

recommendations were examined. 

It would further appear that the following principles were also 

not debated -

* the "exclusion" and "exception" principles set out in 

section 2.2; 

* the principle set out in section 3. 2 .1 - the main 

reason for vehicle access being to facilitate access 

to inaccessible areas; 

* other relevant matters. 

The only considerations that seem to have played a part in 

shaping the TLC's discretion in coming to its decision are the 

outcome of the referendum and a few other matters raised by the 

director-general in his letter. There is no mechanism that would 

limit the number of vehicles. 

An entrance fee of R 5,00 (which is the price of an ice cream) 

per vehicle per day will not act as a deterrent and it did not, 

as was evident from a complaint by the Herman us Ratepayers' 

Association178
• There are no guidelines to the issuing official 

to evaluate the proposed entrant's reasons for wanting to enter. 

178 See minutes of the meeting of the Klein River Management 
Committee dated 12 February 1996 (n 171) p 2 item 4.2 and p 3 
item 4.3 
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It is a purely mechanical power179
• This is not strict control. 

The existence of a permit system does not necessarily mean that 

there is control - let alone strict control. Measures should be 

introduced to empower and enforce strict control. 

Finally, the decision reached by the TLC does not abide by the 

spirit of the policy on vehicle access to the coastal zone or the 

general environmental policy 180 which states: 

"All responsible government institutions must apply 

appropriate measures, based on sound scientific knowledge, 

to ensure the· protection of designated ecologically 

sensitive and unique areas, for example wilderness areas, 

fynbos, grasslands, wetlands, islands, mountain catchment 

areas, indigenous forests, deserts, Antarctica and the 

coastal zone." 

It is therefore submitted that the TLC did not implement the 

policy correctly, because it only considered one criterion and 

(conveniently) disregarded the other important norms set by the 

policy. The TLC has not even complied with the minimum 

requirements set by the director-general in his letter dated 23 

June 1995. 

179 Boulle et al (n 18) p 300 

180 (n 62) p 38 
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The director-general therefore addressed another letter101 dated 

22 May 1996 to the town clerk pointing out that the TLC is not 

adhering to the policy and made further recommendations as 

regards the management of the area. 

Vehicle access to the Klein River mouth area was temporarily 

closed on 16 July 1996 due to the fact that the rise in the water 

level in the lagoon submerged the "hard sand" area, which was 

used by vehicles to cross the lagoon182
• This, the report says, 

was done in order to comply with the result of the referendum. 

On an inspection in loco the writer observed that municipal 

officials were erecting ,a gate, which, so he was told, is to 

ensure access to the area under consideration for f ishermen183 to 

go to Mierkom and Die Plaat. This was not reported in the press 

and it would seem to be a private arrangement between the 

fishermen and the sub-committee of the Klein River Management 

Advisory Committee, whose members have delegated powers184
• If 

this is done in an open, democratic and transparent manner185 

there would be nothing wrong with it - in fact this is perhaps 

what is meant by strictly controlled access in terms of the 

181 A copy of the letter dated 22 May 1996 is annexed marked 
"Q" 

182 Hermanus Times 19 July 1996 - an extract is annexed 
marked "R" 

183 Who would be handed a key to the gate - they are members 
of the Walker Bay Fishing and Angling Association 

184 See minutes of a meeting of the Klein River Management 
Advisory Committee dated 12 February 1996 (n 171) p 2 

185 And a permit issued for this purpose 
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policy and not a free for all permit system on demand. 

It is important to reiterate (as pointed out by Prof Rabie) that 

there is an obligation in terms of section 3(1) of the ECA to. 

implement the policy on vehicle access to the coastal zone. The 

ECA further compels the director-general of the Department of 

Environment Affairs to ensure that a local authority complies 

with the policy186 and to "take such steps as he deems fit in 

order to ensure that the policy is complied with by the local 

authority" 187
• This was explained to the TLC by the director­

general in his letter dated 22 May 1996188
• The minister will also 

be able to take the TLC' s decision on review by the supreme 

court189
• 

Another enforcement mechanism is contained in section 31 of the 

ECA. In terms of this section the administrator has the power to 

direct a local authority to perform a function assigned to it by 

or under the ECA. A function assigned to the local authority in 

terms of a policy issued under section 2(1) of the ECA will be 

a function assigned to the TLC under the ECA. It is submitted 

that the verb "assigned" is used loosely and that the legislature 

probably meant "conferred". If the local authority fails to 

comply with the administrator's directive, the administrator may 

186 Section 3 (2) of the ECA 

187 Section 3(2) (b) of the ECA 

188 (n 181) above 

189 Andre Rabie (n 20) p 198 
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perform the function or may authorise any person to take the 

necessary steps to do so190
• If the minister is of the opinion, 

that the local authority has failed to perform a function 

assigned to it by or under the ECA, he or she may request the 

administrator to act within 90 days and if the administrator 

fails to do so, the minister may act himself (herself) and will 

be able to do anything that the administrator would have been 

able to do191
• 

The question of the ordinary ratepayer or resident's position in 

the monitoring of the local authority's actions as regards the 

implementation of the policy on vehicle access will be discussed 

below in the conclusion192
, which deals with the problems of 

standing and possible solutions. 

This case study further serves as an example of how fragmentation 

of jurisdiction complicates the conservation and management of 

a specific area. The RSC has jurisdiction in respect of the 

coastal zone to the east of the Klein River mouth, which includes 

Die Plaat and to which access could be obtained by permit which 

is "issued on demand" by the RSC. The only obstacle then is to 

obtain the right of thoroughfare through the Klei'n River mouth, 

from the TLC. This is achieved by merely applying for a permit 

which is issued against payment of a fee of R 5,00. 

190 Section 31(1) of the ECA 

191 Section 31 (3) of the ECA 

192 Discussed below 



58 

What is the use of the director-general taking steps against the 

TLC to comply with the policy if the policy is not strictly 

enforced by the RSC. There should be one permit system for the 

Klein River mouth area and Die Plaat. 

2.5 THE LAND USE AND PLANNING ORDINANCE AND THE DEVELOPMENT AND 

FACILITATION ACT 

The local authority's powers and functions in respect of land use 

and development will be discussed in detail below. 

3. POLLUTION CONTROL 

The control of pollution and waste management must be the essence 

of the right set out in section 29. There is, of course, always 

an overlapping with the obligations enumerated in section 175 (3): 

in other words : section 175(3) places the functional duties on 

the local authority to make the fundamental right possible, 

although the definition of environment in section 175 (3) is wider 

than in section 29. 

3.1 WATER POLLUTION 

Water pollution and purification is mainly controlled in terms 

of the principal acts namely the Water Act, the HA and the ECA193
• 

The HA once again, places an obligation on the local authority 

193 Water Resources (n 107) 4 .17. 
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"to prevent the pollution of any water intended for the use of 

the inhabitants of its district, irrespective of whether such 

water is obtained from sources within or outside its districts, 

or to purify such water which has ~ecome so polluted" 194
• 

The subsection is somewhat loosely drafted, because it is 

difficult to see how the local authority can prevent pollution 

of water outside its district195 (if it does not have jurisdiction 

in respect of the particular source). The second part of the 

subsection covers this situation by requiring purification. It 

must be noted that the obligations are in respect of water 

intended for the use of the inhabitants. It does not state 

whether it is only intended for "domestic" purposes. 

If one consults the Water Act196 it helps to clarify the meaning 

of use. The definition of use for urban purposes, in relation to 

water, means -

"(a) use in any area under the jurisdiction of a local 

authority; 

194 Section 20 (i) (c) of the Water Act 

195 "'district', in relation to a local authority, means the 
area which is under the jurisdiction of that local authority" 
(section 1 of the HA). 

196 Section 1 on definitions and see Steyn L C "Uitleg van 
Wette" 3rd ed revised by S I J Van Tonder Juta 1963 p 143: 
"Foster beweer dat wette uit hoofde van vorige wette nie alleen 
verklaar kan word nie, maar ook 'n gewysigde betekenis kan 
verkry" - Foster states that not only may laws be interpreted in 
accordance with prior laws, but they may also acquire a different 
meaning (my translation) 
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for purposes for which water is ordinarily used by a 

local authority or by the inhabitants of such an area, 

including use for domestic purposes or for the purpose 

of water-borne sanitation or for the watering of 

gardens, watering or cleaning of streets or for 

industrial purposes". 

From what is stated above, it is clear that the . obligations 

placed on the local authority is wide enough to satisfy the 

provisions as regards sections 29 and 175(3) of the constitution 

in so far as it concerns the prevention of pollution or the 

purification of polluted water. 

The mechanism available to the national government to ensure that 

the local authority complies with its obligation set out in the 

HA, would be for the Minister of Water Affairs to invoke the 

provisions of section 21 of the Water Act. Section 55(2) (a) of 

the HA states that the provisions of the HA "shall be in addition 

to and not in substitution of the Water Act" 197
• 

Section 21(1) of the Water Act obliges a person who uses water, 

including sea water, to purify the water or effluent resulting 

from the use of water198 according to standards prescribed by the 

197 "a reference to the Water Act 54 of 1956 was 
inadvertently omitted when subsection (2) (a) was substituted by 
Act 121 of 1992. It was retained in the Afrikaans text" - Juta 
Statutes Vol 3 1-330 

. 
198 Section 21 (1) (a) of the Water Act 
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minister199 and after the person has done so, to discharge the 

purified or treated water or effluent into a public stream at the 

place where such water was extracted from such a stream200
, or if 

in the case of sea water, at the place where it was extracted 

from the sea201
• The discharge into the public stream or the sea 

must be in accordance with any regulations made in terms of 

section 26202
• The person shall further furnish particulars 

required in terms of the regulations to the director-general of 

Water Affairs203
• 

In terms of section 21(2) (b) a person may have an agreement with 

the local authority to discharge water used for industrial 

purposes or effluent resulting from such use into a municipal 

canal, sewer or other conduit for purification, treatment or 

disposal by the local authority in which case such person will 

be exempted by the Minister of Water Affairs from purifying or 

treating such water or eff luent204 in other words the 

provisions of the Water Act do not apply. 

Section 21(3) (a) determines that "water used for 

199 Requirements for the purification of waste water or 
effluent was published by the Minister of Water Affairs under 
Notice 991 in Government Gazette 9225 dated 18 May 1984. 

200 Section 21 (1) (b) (i) of the Water Act 

201 Section 21 (1) (b) (ii) of the Water Act 

202 Section 21 (1) (b) of the Water Act 

' 203 Section 21 (1) (c) of the Water Act 

204 Section 21 (1) (c) of the Water Act 
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* industrial; 

* urban; or 

* domestic 

purposes and which is discharged for purposes of the 

purification, treatment or disposal thereof into 

* 

* 

* 

a canal 

sewer; or 

other conduit 

controlled by a local authority ... shall be deemed to be effluent 

produced or which resulted from the use of that local 

authority ... for industrial purposes." 

Section 21 (3), therefore, places an obligation on the local 

authority to comply with the provisions of section 21(1) set out 

above as regards the purification of water or effluent discharged 

into its canals, sewers or other conduits - therefore its 

sewage and drainage system. 

The local authority also takes on the responsibility of 

purification, treatment and disposal of water and effluent which 

it has received from the industrialist in terms of an 

agreement205
• 

Local authorities may be held responsible for pollution which was 

205 Referred to in section 21 (2) (b) of the Water Act 
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caused by the illegal discharge of effluent into a storm water 

drainage system206
• 

In the matter of Rainbow Chicken Farm v Mediterranean Woollen 

Mills207 Millar J said that if the applicant had a remedy against 

the Department of Water Affairs in terms of section 21(2) "its 

remedy would of necessity be limited to an order for a mandamus 

on the Department to perform its statutory duty or an action for 

damages against the Department." This would mean that where a 

local authority has a statutory duty in terms of section 21(2) 

to receive an industrialist's polluted water and effluent and it 

fails to provide the facilities to receive such water, that it 

could, on application be ordered to do so and that there would 

be a claim for damages against the local authority in addition 

to the sanctions provided by the Water Act. The order for a 

mandamus could presumably be extended to ordering the local 

authority to purify and treat the water and effluent received by 

it in a case when it neglects to do so. 

3.2 AIR POLLUTION 

The Atmospheric Pollution Prevention Act 45 of 1965 ( "APPA") 

controls the following categories of air pollution: noxious and 

offensive gases, smoke, dust and vehicle emissions. 

The APPA is administered centrally by the Minister of Environment 

206 Water Resources (n 107) 4 .19 

207 1963 (1) SA 201 at 205 
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and Tourism who appoints a chief air pollution control officer 

to exercise the powers and functions assigned to him or her by 

the APPA200
• The chief officer may with the minister's consent 

after consultation with a local authority appoint a municipal 

official to fulfill his or her duties within the area of 

jurisdiction of the local authority209
, which authority 

(delegation) may also be withdrawn210
• The local authority's 

functions are derived directly from the central government. It 

must be noted that only functions and not powers are delegated 

in terms of section 6(5). 

The APPA provides for control of air pollution at source as well 

as the emission itself211
• Local authorities are mainly involved 

in combatting -

1 air pollution by smoke by regulating it in terms of 

smokeless zones and controlling the type of fuel 

burning appliance which may be used; and 

2 air pollution by fumes emitted from vehicles. 

200 Section 6 (1) (a) of the APPA 

209 Section 6 ( 5) of the APPA 

210 Section 6 ( 7) of the APPA 

211 Fuggle & Rabie (n 29) p 436 
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' 3.2.1 CONTROL OF NOXIOUS AND OFFENSIVE GASES 

Noxious and offensive gases212 are controlled by the chief officer 

as regards premises213 in a controlled area214 in respect of 

scheduled processes215 by way of a registration cert if icate216
, 

using the best practicable means test as a yardstick for granting 

the certificate to an applicant217
• The position of a chief 

officer and inspectors as regards this type of air pollution 

mostly concerns industry and is of a highly technical nature 

requiring advanced skills218 and it would appear that the average 

local authority would not have the qualified staff to assist the 

chief officer in this field of pollution. 

What is of concern to the local authority is that section 10(5) 

requires the chief officer to consult the local authority if an 

industrialist wishes to erect or alter a building or plant to be 

used for a scheduled process219 
-

1 if the scheduled process will take place within the 

area of jurisdiction of the particular local 

212 Section 9 of the APPA 

213 Section 9 of the APPA 

214 Section 8 of the APPA 

215 Section 9 of the APPA 

216 Section 9 ( 1) of the APPA 

217 Section 10 of the APPA 

218 Fuggle & Rabie (n 29) p 437 

219 Section 9(1) (b) of the APPA 
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authority; and 

2 if there may, in the opinion of the chief officer, be 

residents in the area of jurisdiction of the local 

authority who may be effected by the scheduled 

process. 

The residents referred to in 2 may be in the area of a different 

local authority from the one where the scheduled process is 

proposed to be carried on. 

It is regretted that the chief officer is given such a wide and 

open discretion as to whether there may be residents who may be 

affected. The section attempts to make provision for some sort 

of "public participation" by requiring the chief officer to 

consult with local authorities, but in the case where residents 

may be affected, it is left entirely in the chief officer's 

discretion to determine if they should be consulted, albeit in 

a very indirect way. It would have been more satisfactory if 

legally binding guidelines were set assisting the chief officer 

in exercising his discretion and if the section provided for 

direct public participation by advertising and contacting 

ratepayers and civic associations. Ogle220 also refers to this 

lack of public participation. 

22° Fiona Ogle: "Air Pollution" unpublished essay, University 
of Cape Town 1993 p 14 
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3.2.2 AIR POLLUTION BY SMOKE 

The control of air pollution by sm9ke does not in the main apply 

to a dwelling house, being accommodation for a single family221
, 

which means that this part of the APPA only applies to industry. 

This is further supported by the fact that the definition of 

smoke includes "soot, grit and gritty particles emitted in 

smoke", which definition, as pointed out by Ogle222
, excludes 

small industry eg restaurants. The state is not bound by this 

part of the APPA223
, which exemption would, in terms of section 

4(2) of the constitution also apply to a local authority. A local 

authority, having powers to exercise in terms of this part of the 

APPA224
, is, together with the chief officer, the major role 

player in the control of pollution by smoke225
• 

This part of the APPA shall only apply to areas which the 

minister has declared the APPA to be applicable to226 and in the 

case of an area falling within the jurisdiction of a local 

authority, such a local authority must consent to it227
• 

If the minister decides, after having considered a report from 

221 Section 15 (3) (a) read with section 1 of the APPA 

222 Ogle (n 220) pp 17 and 18 

223 Section 47 (1) of the APPA 

224 Section 14(4) of the APPA 

225 Section 14(3) of the APPA 

226 Section 14(1) of the APPA 

227 Section 14(2) of the APPA 



68 

the National Air Pollution Advisory Committee, that smoke caused 

a nuisance in a controlled area under the jurisdiction of a local 

authority in terms of section 14(3) and the local authority has 

done nothing about it, the minister may direct that the chief 

officer shall attend to the matter228
• 

Should the nuisance referred to above occur in a non-controlled 

area, the minister may make the provisions of this part of the 

APPA applicable to the area in question229 and order the chief 

officer to attend to the matter230
• 

This part of the APPA controls the -

1 installation231 and siting232 of fuel burning appliances; and 

the 

2 construction of chimneys233
• 

One may not install a fuel burning appliance -

1 unless the appliance is reasonably "capable of being 

operated continuously without emitting dark smoke or smoke 

228 Section 14 (6) (a) of the APPA 

229 Section 14 (6) (b) of the APPA 

230 Section 14 (6) (c) of the APPA 

231 Section 15 of the APPA 

232 Section 16 of the APPA 

233 Section 16 of the APPA 
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of a colour darker than may be prescribed by regulation" 234
; 

and 

2 unless the appliance is capable of limiting the emission of 

grit and dust to the satisfaction of the local authority235
• 

If the fuel burning appliance is designed to burn solid 

fuel, only the second condition need to be complied with236
• 

Notice in writing must be given to the local authority 

prior to installing a fuel burning appliance237
• 

When approving a building plan for the construction of a chimney 

intended for carrying smoke, a local authority shall ensure that 

the chimney is high enough to prevent the smoke "from becoming 

prejudicial to health or a nuisance to the occupiers of premises 

in the surrounding areas "238 
( emphasis added) . In the case of 

. 
approving building plans for the installation of a fuel burning 

appliance, the local authority shall satisfy itself that the 

appliance is properly "sited in relation to other premises in the 

surrounding areas" 239 (emphasis added). 

The APPA stipulates guidelines to which the local authority may 

have regard to in reaching its decision concerning the approval 

234 Section 15 (1) (a) of the APPA 

235 Section 15 ( 1) of the APPA 

236 Section 15 (1) (b) of the APPA 

237 Section 15(2) of the APPA 

238 Section 16(1) (a) of the APPA 

239 Section 16(1) (b) of the APPA 
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of a building plan240 eg the purpose for which the chimney is 

intended, the provisions of "any approved draft town-planning 

scheme", any other legal requirement as regards the land use in 

question, the levels of the "land in the surrounding areas" and · 

"any other matter which in the opinion of the local authority 

should.be considered". This is the only section which gives some 

form of structure to the wide discretion which is vested in the 

chief officer or local authority in terms of the APPA. 

The local authority has wide powers to make regulations in 

respect of matters set out in this part of the APPA241 and there 

are detailed procedures -

1 where smoke causes a nuisance242
; and 

2 when the regulations are contravened243
• 

3.2.3 AIR POLLUTION BY FUMES EMITTED BY VEHICLES 

The regulation of vehicle smoke in terms of the APPA only applies 

to vehicles using diesel and not petrol 244
• 

An official of the local authority may stop the drive·r of any 

240 Section 16 ( 2) of the APPA 

241 Section 18 of the APPA 

242 Section 17 of the APPA 

243 Section 19 of the APPA 

244 "Air Pollution in South Africa", Pamphlet 425, The 
Department of Environment Affairs, April 1990 p 32 
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vehicle on a public road in the area of jurisdiction of a local 

authority, search the vehicle and require the owner by notice in 

writing to make the vehicle available for examination245
• If the 

emissions of the vehicle do not comply with the provisions of the 

regulations in terms of section 39, the owner shall be directed 

in writing to have the problem rectified and make the vehicle 

available for re-examination246
• The owner who fails to comply 

with a direction of the local authority is guilty of an 

offence247
• 

This procedure is only implemented in the area of jurisdiction 

of a local authority to which the provisions of this part of the 

APPA have been made applicable to by the minister after 

consultation with the administrator248 and with the consent of the 

local authority concerned249
, which local authority shall exercise 

the powers given to it by the APPA250
• 

In terms of the Road Traffic Act, 29 of 1989, a traffic officer 

in the employ of a local authority may stop the owner of a 

vehicle to ascertain if the engine "emits smoke or fumes which 

would not be emitted if the engine were in a good condition or 

245 Section 3 7 ( 1) of the APPA 

246 Section 37(2) of the APPA 

247 Section 37(4) of the APPA 

248 Section 36(1) of the APPA 

249 Section 36(2) of the APPA 

250 Section 36 ( 3) of the APPA 
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ran in an efficient manner" 251
• The problem is, however, that no 

tests are available in respect of petrol driven vehicles and 

regulations have not been framed in terms of the act252 • 

3.2.4 AIR POLLUTION BY DUST 

Air pollution by dust is not investigated in this paper, because 

the local authority's role is very limited. The APPA deals with 

2 sources of dust pollution - mine dumps, which are controlled 

by the government mining engineer and processes not listed as 

scheduled processes in the second schedule of the APPA (such as 

sandblasting, dry powder spray-painting, woodworking, carpentry 

etcetera) which are controlled by the chief off icer253
• 

It must be pointed out that the APPA as a whole attempts to 

cooperate with the local authority. The provisions of the APPA 

may be made applicable to the area of a local authority only with 

its consent254
• The minister may, however, withdraw powers given 

to local authorities under certain circumstances255 referred to 

in section 14 or where the local authority does not exercise its 

powers satisfactorily256
• Where the local authority does not 

251 Section 101 (1) (k) read with sections ll(b) and ( C) as 
well as section 3 (1) (d) and the definition of a traffic officer 
in section 1 of the APPA 

252 Fuggle & Rabie (n 29) p 449 

253 Fuggle & Rabie (n 29) p 446 

254 Sections 14(2) and 36(2) of the APPA 

255 Section 14(8) of the APPA 

256 Section 3 6 ( 4) of the APPA 
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perform a function which was delegated to it and the chief 

officer has to perform the function, the minister may recover the 

costs from the local authority257
• 

3.3 NOISE POLLUTION 

It would appear that noise pollution cannot be controlled by 

private law remedies 258 and that control was usually by local 

authorities in the form of by-laws which were part of a subject 

dealing with other matters eg parks or traffic259 and never a 

subject problem addressed in its own right. 

These by-laws were difficult to enforce, because they did not set 

an objective standard in respect of noise pollution, but relied 

on subjective considerations like 'shrieking', 'raucous' or 

'offensive' 260
• 

The Pretoria and Johannesburg municipalities developed by-laws 

in terms of empowering legislation, the Transvaal Local 

Government Ordinance 22 of 1977, attempting to set an objective 

standard to measure a 'disturbing noise' 261
• 

257 Sections 14 (6) (d) and 36 (4) of the APPA 

258 FR Fuggle & MA Rabie: "Environmental Concerns in South 
Africa - Technical and Legal Perspectives" Juta 1983 p 380 

259 Fuggle & Rabie (n 258) p 379 

260 Fuggle & Rabie (n 258) p 379 

261 Fuggle & Rabie (n 258) p 379 
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These by-laws appear to have been the model which the Council for 

the Environment · used to frame the national regulations262 as 

regards noise pollution in terms of the ECA263
• Fuggle & Rabie264 

point out that this is not a satisfactory mechanism to control 

noise pollution. The basic principles should have been contained 

in an act, which can not be amended administratively and the 

particulars set out in regulations. These regulations have to be 

promulgated by a specific local authority in order to apply in 

its area of jurisdiction. 

The director-general:' Environmental Affairs published265 draft 

regulations in terms of the ECA in respect of all local 

authorities for comment by interested parties, which draft 

regulations are exactly the same as the "national regulations" 

referred to above. 

A difficulty that could be experienced is that the regulations 

may be too complex for the smaller local authorities266 as well 

as too expensive to enforce in that smaller local authorities do 

not have the expertise in so far as staff are concerned or the 

financial resources as regards the purchase of equipment and 

appointment of additional staff. 

262 Government notice R 2544 dated 2 November 1990 

263 Section 25 of the ECA 

264 Fuggle & Rabie (n 258) p 380 

265 Government notice R 55 Government Gazette 15423 dated 14 
January 1994 

266 Fuggle & Rabie (n 258) p 3 79 
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The regulations give powers to the local authority to control 

noise pollution at its source in relation to its environment267
• 

The powers set out in regulation 2 relate to zoning of controlled 

areas268
, noise impact assessment studies prior to changes in 

respect of existing land uses, facilities or buildings or prior 

to new buildings being erected269
, town planning as regards the 

noise levels of vehicles270 and proof that a plant "shall not 

cause a disturbing noise" 271
• The local authority may serve 

abatement notices on the creator of the noise, the owner or 

tenant requiring the noise levels to comply with the objective 

standards set by the regulations272
• 

Regulation 3 makes it an offence -

1 to "establish a new township unless the lay-out 

plan ... indicates ... the existing and future sources of 

noise ... which are foreseen in the township for a period of 

15 years" from the date on which building operations start 

in the township273
• It is required that the applicant must 

267 Fuggle & Rabie (n 258) p 3 81 

268 Regulation 2 (f) read with regulation 2 (m) and the 
definition of controlled area in regulation 1 

269 Regulation 2 (d) 

270 Regulation 2 (h) 

271 Regulation 2 ( i) 

272 Regulation 2(c) and (e) 

273 Regulation 3 (a) 
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indicate the dBA values (the value of the sound pressure 

level in decibels274
) • This in an objective standard. 

2 to "erect educational, residential, flat, hospital, church 

or off ice buildings in an existing township within a 

controlled area, unless acoustic screening measures have 

been provided in the building" to limit the sound pressure 

level to 40 dBA275
• Once again the regulations set an 

objective standard. 

3 

4 

to "make changes to existing facilities or existing uses of 

land or buildings or erect new buildings, if it shall in 

the opinion of the local authority house or cause 

activities which shall, after such change or erection, 

cause a disturbing noise" 276 (emphasis added) . 

to "build a road or change an existing road, or alter the 

speed limit on a road, if it shall in the opinion of the 

local authority concerned cause an increase in noise in or 

near residential areas, or office, church, hospital or 

educational buildings 1i 277 (emphasis added). 

It is interesting to note that regulations 3(c) and 3(d) both 

make provision for the exercise of a discretionary power by the 

local authority. In the case of regulation 3(d) it is a real 

discretion to be exercised, because the local authority has to 

judge whether there is an increase in noise. The power in 

274 Section 1 - definitions 

275 Regulation 3 (b) 

276 Regulation 3 ( c) 

277 Regulation 3(d) 



77 

regulation 3 (c) appears to be a discretion, but it is not, 

because the local authority has to decide if there is a 

disturbing noise. Disturbing noise is objectively defined as "a 

noise level which exceeds the zone sound level" or "a noise level 

which exceeds the ambient sound level at the same measuring point 

by 7 dBA or more" 278 
• 

5 to situate "educational, residential, hospital or church 

erven within a controlled area in a new township" or a 

rezoned area, unless screening has been provided279
• 

6 to "stage an organised open-air musical festival or similar 

gathering" without the local authority's consent. The word 

organised seems rather peculiar. Would it be in order if 

the festival is not organised? Surely, even if it is 

possible that a gathering may be spontaneous, if it creates 

a noise disturbance, it should be an offence and then it 

would be covered by regulation 5 (a). The word seems to be 

superfluous. 

7 to operate certain sound equipment or musical instruments 

in a public place if it exceeds 95 dBA unless a warning is 

. prominently displayed28O
• 

8 to use certain power equipment outside certain hours and on 

certain days201 
• 

9 to drive a vehicle on a public road and the sound level of 

278 Regulation 1 

279 Regulation 3 ( e) 

280 Regulation 3 ( i) 

281 Regulation 3 ( i) 
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the noise it creates, exceeds a certain objectively stated 

sound level 282
• 

Regulation 5 seems to be a catch all prohibition. It forbids a 

number of activities if these would cause a noise nuisance. A 

noise nuisance is not an objective standard by which one measures 

sound. It "means any sound which disturbs or impairs or may 

disturb or impair the convenience or peace of any person" 283
, 

which would appear to be a subjective norm. The impression is 

that if a noise causes a disturbance and such disturbance can not 

be brought within the ambit of the objective criteria of 

regulation 3 it may qualify as one of the noise nuisances created 

by regulation 5. 

Regulation 4 is also a catch all prohibition, but it sets an 

objective standard by referring to a disturbing noise, being a 

noise level which exceeds a specific 

level 284
• 

zorte or ambient sound 

Exemptions285 and penalties286 are provided for. 

The regulations take note of the fact that not all local 

authorities will be able to afford a noise control officer or the 

282 Regulation 3 ( j) 

283 Regulation 1 

284 Regulation 1 

285 Regulation 7 

286 Regulation 9 
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equipment which the noise control officer would need to perform 

his or her duties. Local authorities wpich have noise control 

officers in their employ must apply the regulations in their 

entirety287
• All other local authorities are exempted from 

applying regulations 3 (a) to (e) 288
• It is a pity that the 

regulations do not state that if a local authority does not have 

a noise control officer that it should make use of a consultant 

as regards the application of especially regulations 3 (a) to (d) , 

because a mechanism to recover the costs from the developer of 

a township or the owner who intends to erect buildings could be 

established. Should the local authority itself be the developer 

or builder, the costs of the consultant will be part of the 

developing or building costs. Regulation of such crucial matters 

as set out in regulations 3(a) to (d) are so important that not 

the smallest of local authorities should be exempted from 

applying them. Small local authorities may develop into big ones. 

It is then difficult to rectify the mistakes of the past. 

3.4 INTEGRATED WASTE MANAGEMENT 

Solid waste management ("SWM") in South Africa has traditionally 

been regarded as a function of local government, basically with 

the object of protecting public health and the preventing or 

combat ting of nuisances. The facilitation of waste management was 

not a consideration289
• The impression is that other branches of 

287 Regulation 10 (1) (a) 

288 Regulation 10 (1) (b) 

289 Fuggle & Rabie (n 29) p 514 
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waste management eg hazardous waste were not in a better position 

and it is doubtful if any policy considerations existed as 

regards (or appraised) the role of the local authority in these 

matters. 

The general policy in terms of the ECA290 states that "[a] 

national strategy for integrated waste management ... will be 

developed 11
291

• 

Waste is defined as 

"Any matter, whether gaseous, liquid or solid or any 

combination thereof, which is from time to time designated 

by the minister by notice in the Gazette as an undesirable 

or superfluous by-product, emission, residue or remainder 

of any process or activity. "292 

In South Africa waste has been controlled in a haphazard and 

uncoordinated manner. There are a number of acts eg the 

Hazardous Substances Act, 15 of 1973 ( "HSA"), the HA, the ECA and 

the SSA, ordinances, by-laws and regulations which form part of 

the body of legislation regulating various features of waste293
• 

290 (n 62) 

291 (n 62) 

292 Definitions - section 1 of the ECA 

293 L Botha: 11 South African Urban Solid Waste Legislation and 
its application: Proposals towards reform" University of Cape 
Town, MA thesis, 1988 - Botha does, however, only refer to solid 
waste 
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3.4.1 HAZARDOUS WASTE 

Before referring to the local authority's role as regards 

hazardous waste, reference must be made to the national and 

international position. 

South Africa has no national policy on waste management and 

pollution control. Because South Africa adopted the Basel 

Convention on the Control of Transboundary Movement of Hazardous 

Waste and their Disposal, it has to ensure that its domestic 

legislation conforms with its international law obligations. A 

draft policy on Hazardous Waste Management was therefore 

published on 30 September 1994294 which states that the main aim 

of Hazardous Waste Management ( "HWM") "is the protection of human 

health and safety as well as the environment" 295
• This depends 

on the achievement of "acceptable standards of management, 

practice and technology in relation to 1) generation, 2) 

transportation, 3) treatment and 4) disposal of hazardous waste" 

( "HW") 296
• The policy gives definite norms and standards297

, but 

stresses that it should not be viewed in isolation. It must form 

part of integrated waste management298
• 

294 Notice 106 of 1994: Government Gazette 15987 dated 30 
September 1994 

295 Introduction of the schedule to the policy, which is in 
compliance with section 29 of the constitution 

296 Introduction to the schedule of the policy 

297 Complying with section 126 (3) of the constitution 

298 Introduction to the schedule of the policy 
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As mentioned above, the policy suggests that local authorities, 

together with provincial government, should accept the functional 

responsibilities for the process of regulating the hazardous 

waste industry. It does qualify this role by stating "where 

appropriate" 299
• The policy says300 that the regulatory structure 

may include self regulation, command and control regulation 

(involving the enforcement of minimum standards) and pro-active 

regulation (which makes it possible for the regulating authority 

to impose conditions). The document admits that the pro-active 

control system needs more staff to administer than a command and 

control system. The question is: would a local authority have 

suitably qualified manpower and/or financial resources to operate 

any one of the 2 systems. The suggestion would once again be for 

the local authority to use consultants in a specialised field. 

It is done in other fields eg the drafting of structure plans and 

engineering projects. 

Although the draft policy is published by the director-general 

of the Department of Environme·nt Affairs in terms of section 2 

of the ECA and therefore must be applied by a local authority, 

it states that, as regards processes in respect of the 

destruction and treatment of waste, these processes will continue 

to be regulated by the relevant provisions of 

1 the Occupational Health and Safety Act, 85 of 1993; 

299 Section 2. 2 of the policy 

300 Section 4. 1 of the policy 
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2 the Hazardous Substances Act, 15 of 1993, or other 

applicable acts which include; 

3 the Water Act, 54 of 1956; and 

4 the APPA, 45 of 1965, 

but in the longer term, control over these processes will be 

administered by suitable fresh legislation setting minimum 

standards301
• The existing legislation does provide for an 

important role by the local authority as has been pointed out 

above and will be done below. 

The Hazardous Substances Act 

The salient features of the HSA will be pointed out whereafter 

the local authority's involvement will be discussed. The HSA 

provides for regulations as regards the manufacture302
, 

modif ication303 importation304
, storage305

, transportation306
, 

dumping or other disposal 307 of any class or group of hazardous 

substance308
• The HSA also provides for regulations as regards 

301 Section 4.2 of the policy 

302 Section 29 (1) (a) (i) of the HSA 

303 Section 29 (1) ( ) of the HSA 

304 Section 29 (1) (a) (iii) of the HSA 

305 Section 29 (1) (a) (iv) of the HSA 

306 Section 29 (1) (a) (v) of the HSA 

307 Section 29 (1) (a) (vi) of the HSA 

308 Section 29(1) (a) of the HSA 
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the description of a product, the name and manner under which it 

is marketed309
, safety precautions as regards employees and 

persons likely to be exposed to hazardous substances and which 

may cause injury, ill-health or death310 and control in respect 

of dumping and disposal of radio-active waste, although actual 

control of radio-active waste is by way of regulations in terms 

of the Atomic Energy Act - now the Nuclear Energy Act311
• 

According to section 2 groups I and II deal with toxic, corrosive 

and irritant substances, group III with electronic products and 

group IV with radio active material312
• 

Groups I and II will include pesticides and group III diagnostic 

and therapeutic X-ray units, sunlamps for suntanning, microwave 

ovens, citizen band radios, walkie-talkies etcetera313
• 

The Minister of Health may authorise a local authority to enforce 

in its area of jurisdiction such provisions of the HSA as he or 

she may determine, which enforcement measures will be carried out 

by the officials authorised by the local authority314
• The local 

authority's authority may be subject to certain conditions, it 

309 Section 29 (1) (c) of the HSA 

310 Section 29 (1) (e) of the HSA 

311 Fuggle & Rabie (n 29) p 517 

312 Fuggle & Rabie (n 29) p 564 

313 Fuggle & Rabie (n 29) p 565 

314 Section 24(1) of the HSA 
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may only apply to certain classes of substances315 and it may be 

amended or wi thdrawn316
• 

The local authority may obtain written permission from the 

minister to have samples analysed or examined free of charge317 

and it has authority to prosecute transgressions of the 

provisions of the HSA318 and fines collected in the process will 

go into the local authority's coffers319
• 

The authority given to a local authority in terms of section 24 

is a delegation of powers. The act does not give an indication 

of the nature of the powers which may be delegated. It is not as 

wide as the heading320 of the section may lead one to believe, 

because section 24(1) states that the authority may relate to 

such provisions of the act "as the minister may specify in the 

notice". Although the possible powers which may be delegated 

could pertain to licensing, the monitoring functions of the act's 

provisions, reflected in the powers of the inspector321 would be 

the obvious ones to delegate to the local authority. 

315 Section 24(2) of the HSA 

316 Section 24(3) of the HSA 

317 Section 24(4) of the HSA 

318 Section 25 ( 1) of the HSA 

319 Section 25(2) of the HSA 

320 Administration of the act by an authorised local 
authority 

321 Set out in section 9 of the HSA 
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The powers of the inspector concerns access to premises for 

purposes which may touch on the inspection and search of the 

premises or examination, extraction,, taking or removal of samples 

of any substance (other than a group III or IV substance) found 

on the premises322
, inspection of a group III or IV substance323

, 

a demand for information324
, examination, making of copies and 

taking of extracts from documents325
, inspection of any operation, 

process or activity carried on on the premises326 and the seizure 

of any substance, appliance, book, statement, document or 

obj ect327
• 

3.4.2 WASTE DISPOSAL SITE IN TERMS OF SECTION 20 OF THE ECA 

The most important waste management legislation from a local 

authority's point of view is found in section 20 of the ECA 

dealing with the operation of a WDS. The local authority is 

obliged not to "establish, provide or operate" a WDS without a 

permit328 from the Minister of Water Affairs and Forestry, which 

permit may be issued subject to conditions329
• 

322 Section 9(1)(a) of the HSA 

323 Section 9 (1) (b) of the HSA 

324 Section 9 (1) (c) and (h) of the HSA 

325 Section 9 (1) (e) of the HSA 

326 Section 9(1)(g) of the HSA 

327 Section 9 (1) (i) of the HSA 

328 Section 20 ( 1) of the ECA 

329 Section 20 (1) (a) of the ECA 
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The application for the permit must be in the prescribed form330
, 

and the minister may call for further information if he or she 

so wishes331
• 

Part VI of the ECA makes provision for regulations in terms of 

section 24 as regards waste management especially a WDS 332
• 

The minister issued regulations333 in terms of this section 

concerning an application334 for a disposal site permit providing 

for a form in schedule "A" in terms of which the application must 

be made. The schedule requires information as to the location 

of the site, the distance from a water course, source of surface 

water, wetland, residential area, the prevailing wind direction, 

the types of wastes, how the wastes will be disposed of, and so 

on. 

The local authority is not specifically empowered by the 

Municipal Ordinance to apply for a disposal site permit, but 

states that a council may, and shall, if the administrator so 

directs "establish, provide, maintain and improve ... a system for 

the collection, removal and disposal of ... household and other 

refuse335
, which would by implication give the power of 

330 Section 20 (2) of the ECA 

331 Section 20 (3) of the ECA 

332 Section 24 (1) (a) of the ECA 

333 Government Gazette 15832 dated 8 July 1994 No R1196 

334 Regulation 2 

335 Section 186 ( 22) (h) 
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application to the local authority. 

In the Verstappen336 case the court confirmed that the town board 

of Port Edward was obliged to obtain a permit to operate its WDS 

and to do so without a permit constituted unlawful conduct even 

though regulations in terms of the ECA had not yet been 

promulgated. The court said that the requirement for a permit 

is plainly couched in the most peremptory of language, "which can 

not be overridden by the Minister's failure, whether inadvertent 

or intentional, to make the appropriate regulations". This is an 

illustration of how the national legislation sets the norms and 

standards which have to be followed by the local government. 

Local authorities may have a responsibility to the poor in the 

management of a WDS, because "poverty, health and environmental 

issues are enmeshed" 337
• By integrating waste picking into the 

management of a WDS and therefore the formal waste management 

process, the plight of the impoverished may be relieved 338
• This 

would obviously have to be on a properly monitored basis to 

prevent any danger to the pickers' health or well-being by 

protecting them from dangerous/unhealthy substances or objects 

by issuing gloves or taking other precautionary measures. If the 

national legislature is not prepared to provide such a 

mechanism, a local authority may regulate such a venture in terms 

336 Verstappen case (n 35) 

337 Farieda Kahn: "Recycling as a matter of Survival" 
Conserva Jan/Feb/March 1996 A publication of the Department of 
Environmental Affairs and Tourism 

338 Kahn (n 337) p 17 
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of by-laws. 

An environmental impact study may be required if formal waste 

disposal is declared an activity that may have a substantial 

detrimental effect on the environment339
• 

3.4.3 THE HEALTH ACT 

Section 38 of the HA empowers the Minister of Health, in 

consultation with the Minister of Environment Affairs to make 

regulations regarding the removal of night soil, rubbish removal, 

sewerage, the treatment and disposal of night- soil, rubbish, 

sewerage or other solid or liquid waste. The executive functions 

to administer these are delegated to the local authority. 

3.4.4 THE SEA-SHORE ACT 

The administration of the SSA has been assigned to a competent 

authority within the jurisdiction of the government of the 

Western .cape340
• 

The competent authority in the provincial government designated 

by the premier may delegate any of the powers that he or she has 

339 as envisaged in terms of Government Notice 1 72 in 
Government Gazette 15529 dated 4 March 1994 issued under section 
21 of the ECA - see section 14 of the schedule 

340 Government Notice R27 in Government Gazette 16346 dated 
7 April 1995 - the assignment is not as regards the whole act -
sections 2, 6, 7(1) (b) and (2), 8, 9, 11(2) 12, and 13(b) and (c) 
are excluded 
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in terms of the SSA to a local authority on such conditions as 

he or she may deem fit, which delegation may also be withdrawn341
• 

The competent authority in the provincial government may 

authorise a local authority to make regulations not inconsistent 

with the act and subject to his or her approval as regards the 

sea-shore falling within or adjoining its area of jurisdiction 

in connection with the use of the sea-shore342 and "for the 

prevention or the regulation of the depositing or the discharging 

upon the sea-shore or in the sea of offal, rubbish or anything 

liable to be a nuisance or a danger to health" 343
, which 

regulations may provide for offences in respect of a failure to 

observe them344
• 

The local authority may also make regulations with the approval 

of the competent authority in the provincial government in 

connection with the sea-shore that is owned by it345
• When making 

regulations, either in terms of section 10(1) or section 10(6), 

the local authority has to publish its intention to do so in the 

provincial gazette and call for objections, which procedure 

provides for some form of public participation in the shaping of 

the local authority's discretion346
• 

341 Section 3 (3) of the SSA 

342 Section l0(l)(b) of the SSA 

343 Section 10(1) of the SSA 

344 Section 10(2) of the SSA 

345 Section 10(6) of the SSA 

346 Section 10(3)(d) of the SSA 



91 

The competent authority in the provincial government primarily 

has the power to make regulations and when he or she does so eg 

in terms of section 10(1) (d), he or she must consult with the 

local authority347
• 

3.4.5 PROVINCIAL LAW 

Section 186 (22) (h) of the Municipal Ordinance says that a council 

may, and shall, if directed by the administrator, "establish ... a 

system for the collection, removal and disposal of night-soil, 

slop water or household or other refuse from premises within its 

municipal area". 

Section 188(26) of the Municipal Ordinance empowers the local 

authority to make by-laws concerning the removal or disposal of 

(a) night-soil, (b) domestic refuse, (c) kitchen and bedroom 

slopwater, (d) garden and s~able litter and (e) other offensive 

or unhealthy matter, section 188 (27) concerning the type of 

containers to be used in the process of removal of domestic 

waste, section 188 (36) as regards the disposal of waste generated 

from the slaughtering of animals, section 188(44) as regards the 

waste generated at fish markets and section 188 ( 64) (a) as regards 

"the cleansing ... and good order of streets"; and (b) "the 

throwing or depositing of any material, substance, matter or 

thing in or onto streets". 

347 Section 10 (3) (e) of the SSA 
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The second schedule of the Financial Relations Consolidation and 

Amendment Act 38, of 1945, which assigned legislative powers to 

the provinces if transferred by the State President, was repealed 

by the constitution. Provincial powers as regards environmental 

pollution and environmental defacement, which was provided for 

in paragraph 24 will now be regulated in terms of the division 

of competencies provided for in the constitution. 

3.4.6 CONCLUSION AS REGARDS WASTE MANAGEMENT 

Provincial legislation on waste management is unmethodical and 

outdated in the sense that the subject matter that is addressed 

does not take note of the twenty first century "urban 

environment" and that there is no logical philosophy or train of 

thought in addressing the subject matter. 

The best solution would be if there were a national law 

regulating integrated waste management and pollution control 

setting national norms and standards and functional duties to be 

followed by provincial and local government. In the absence of 

such legislation a national policy on integrated waste management 

and pollution control in terms of section 2 of the ECA as 

envisaged by the general policy348 would be a starting point. 

34s (n 62) 
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4 LAND DEVELOPMENT 

Although national and provincial legislation may control and 

provide a framework for land development, the process is usually 

initiated by a developer by making application to a local 

authority for permission to develop land in terms of the relevant 

legislation. A brief historical background of a local authority's 

role in traditional town planning legislation will be given, 

after which the new approach of land development will be 

introduced. The applicable legislation, its mechanisms and the 

role accorded to the local authority will be investigated and 

discussed within the context of the greater planning process. A 

land development charter, which may be deduced from the new 

legislation to which a local authority must adhere, will be 

examined. This part will further review the general principles 

for decision-making and ·conflict resolution which must be applied 

by a local authority as regards land development. Finally, the 

local authority's obligations relating to land development 

objectives will be set out. 

4.1 HISTORICAL BACKGROUND 

Traditional town planning legislation in South Africa is based 

on the British mechanisms of dealing with environmental health 

hazards which were created in cities by the industrial 

revolution349 and the influence of socialism which directed the 

349 Fuggle & Rabie (n 29) p 716 
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development350
• 

Land use planning was based on concepts introduced in the United 

States, which are also the origins of our regional planning 

system351
• The planning process is managed on national, provincial 

(regional) and local' levels352
, with the local authority 

concentrating on physical planning and control by zoning/town 

planning schemes353 and long term planning in the form of urban 

structure/guide plans, which in the old Cape Province were viewed 

as directory principles (guidelines) for development354
• Regional 

planning provided an integrating role and the national level 

concerned itself with socio-economic development355
• 

Town planning/zoning schemes for the areas under jurisdiction of 

local authorities also regulated the use to which a specific land 

area could be put eg residential, business or industrial356
, the 

control over such use rights357
, departures from such a scheme on 

application eg an alteration of the land use restrictions358 and 

350 Fuggle & Rabie (n 29) p 716 

351 Fuggle & Rabie (n 29) p 716 

352 Fuggle & Rabie (n 2 9) p 717 

353 Fuggle & Rabie (n 29) p 717 

354 Fuggle & Rabie (n 29) p 721 and section 24 (1) of the 
Physical Planning Act, 124 of 1991 ( "PPA") 

355 Fuggle & Rabie (n 29) p 717 

356 Section 9 of LUPO 

357 Section 14 of LUPO 

358 Section 15(1) of LUPO 
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rezoning359
• There is limited public participation in that a 

substitution of a zoning scheme360
, a rezoning361 or a departure362 

must be advertised by the town clerk of the local authority, 

which advertisement calls for objections which must be taken into 

consideration when the local authority decides on the matter. 

An application for land development (eg subdivision) in terms of 

conventional (existing) legislation eg LUPO is made to the chief 

administrative officer (town clerk) of the local authority363
• The 

application is advertised in order to receive obj ections364 and 

obtain comments from interested parties. The local authority's 

officials investigate all the aspects of the application, compare 

it with the guidelines set out in the structure plan, which may 

include guidelines as to "the preservation of the natural and 

developed environment" 365
, consider the objections and comments 

that were received and draft a report which forms the basis for 

the council in making its decision on the application366
• There 

is an appeal procedure to the administrator367
• The most 

359 Section 16 of LUPO 

360 Section 14 (4) (c) of LUPO 

361 Section 17(2) of LUPO 

362 Section 15(2) of LUPO 

363 Section 24 of LUPO 

364 Section 24(2)(b) of LUPO 

365 Section 4 ( 9) of LUPO 

366 Section 24 (1) (d) (i) of LUPO 

367 Section 44 of LUPO 
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important guideline set by LUPO for the refusal of an application 

by a local authority is the II lack of desirability 11368
, but if the 

application is not refused for this reason-it may be refused only 

on the basis of "the safety and welfare of the community 

concerned, the preservation of the natural --or developed 

environment" or the effect that the application may have on 

existing rights369
• This limited number of considerations are the 

only ones in terms of which the application may be refused. There 

are no principles or pointers as regards the natural or developed 

environment, apart from its preservation. This problem was 

' identified by Cathrine 0' Regan where she states that 11 [a] \, 
\ 

I 

decision-maker is generally instructed to take into account 

environmental factors, and there is no process prescribed whereby .1 

'If: 
particular environmental factors, and the relative weight which ,; 

·, 
they should be given, can be identified" 370

• 
J 

Applications for zoning and rezoning in terms of chapter II offu 

LUPO are processed in a similar way to subdivisions. The\\\/ 

importance of a rezoning application from an environmental law\ 

perspective is that it changes the land use rights, which change' 

can have a detrimental effect on the environment. The application 

for the rezoning of a piece of land zoned for agricultural 

purposes (although ''designated for heavy industrial development" 

in the structure plan) to heavy-industrial purposes 2 kilometres 

368 Section 36(1) of LUPO 

369 Section 3 6 ( 2) of LUPO 

0}> Cathrine O'Regan: "Informal housing, crisis management 
and the environment" SAPL 8 (2) 1993 p 195 
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from the Saldanha-Langebaan Lagoon371 being a wetland area of 

international importance, is a good example. 

There was a realisation in the recent past that there should be 

a move away from 'control orientated processes' to development 

directed approaches therefore a move towards pro-active 

processes and procedures which facilitate development especially 

socio-economic development372
• At the same time conservationists 

advanced environmental issues which were aimed at regulating 

resolution of the conflicting demands of 
11 

development and environmental/conservation issues was the origin ,' 

development. The 

of sustainable development373
• 

4.2 INTRODUCTION TO THE NEW APPROACH 

The RDP wishes to restructure the socio-economic environment in 

South Africa within a framework of sustainable development. 

Land reform, housing, the environment and social welfare and 

security are some of the basic needs of the people of South 

Africa postulated by the RDP374
• It is an objective of a key 

programme of the RDP to meet these basic needs375
• Local 

371 Report of the board of investigation into the Saldanha 
Steel Project by Judge J H Steyn ( "the Steyn report") p 27 and 
p 39 

372 Fuggle & Rabie (n 29) p 716 

373 Fuggle & Rabie (n 29) p 717 

374 RDP White paper (n 4) p 9 

375 RDP White paper (n 4) p 9 
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government is singled out as a vital role player in the 

formulation as well as the implementation of the planning process 

and to provide for capacity building to permit community based 

structures to take part in both stages of the process376
• 

In order to give effect to the objectives of the RDP, the 

departments of National Housing, Regional Affairs, Agriculture 

and the RDP Ministry (as it then was) collaborated in the 

formulation of the DFA377
• 

4.3 THE DEVELOPMENT FACILITATION ACT, 67 OF 1995 

The long title of the DFA states that it introduces sweeping 

mechanisms to hasten the implementation of the RDP in so far as 

it concerns land matters. The DFA does not, however, deal with 

RDP related projects. It enacts a land development charter, 

providing general principles, which will be national norms 

regulating land development. The long title further suggests that 

the act simplifies "the formulation and implementation of land 

development objectives by reference to which the performance of 

local government bodies in achieving such objectives may be 

376 RDP White paper (n 4) p 19 para 2. 7. 5 

377 "Urban Development Strategy of the Government of National 
Unity" Government Notice 1111 of 1995 published in Government 
Gazette 16679 dated 3 November 1995 p 25 para 6.1. - the strategy 
is a discussion document, which together with public comment will 
form the basis for a white paper on urban development. 
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measured. "378
• The general principles will serve as an integrating 

and co-ordinating frame-work according to which and within which 

all levels of government will have to manage future land 

developments379
• 

The general principles (which may be referred to as the guiding 

principles) are set out in section 3 of the DFA and section 2 

determines the application of these principles. There are 

additional general principles (which may be referred to as 

principles for decision-making) contained in section 4(2), which 

a local authority would be compelled to follow when it makes a 

decision in respect of any land development in terms of section 

4 (1) . 

The DFA defines380 land development as "any procedure aimed at 

changing the use of land for the purpose of using the land mainly 

for residential, industrial, business, small-scale farming, 

community or similar purposes". The definition includes land 

development procedures which excludes small-scale farming 

(chapter V) and which includes small-scale farming (chapter VI). 

These procedures are the expedited models of what is 

conventionally referred to as townplanning or subdi visional 

procedures. In the Western Cape the conventional procedures are 

administered in terms of LUPO. 

378 Long title of the DFA 

379 Urban Development Strategy (n 377) p 25 para 6.1.1 

380 Section 1 (xiii) of the DFA 
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Unlike the guiding principles and the principles for decision­

making, which must be applied by the state381 and a local 

government body in the case of the former and a competent 

authority (which will include a local authority) in the case of 

the latter, applications for land development need not be 

processed in terms of the DFA. Each province may enact its own 

legislation in this regard382 or land development may be processed 

in terms of any other existing law eg LUPO. It is not the purpose 

of this paper to set out in detail the different procedures of 

land development - but rather to elaborate on the process as it 

affects the environment and the local authority's part in the 

process, although a brief description of a standard procedure 

will be given. 

4.4 LAND DEVELOPMENT MECHANISMS 

An application for land development in terms of the DFA, 

including in its definition discussed above, any change in land 

use including subdivisions and rezoning, is made to a development 

tribunal in terms of sections 31 and 49 and regulation 9 of the 

draft regulations383
• 

381 The definition includes a province 

382 Urban Development Strategy (n 377) p 25 para 6 .1.1 It is 
rumoured that the Western Cape intends to enact legislation in 
this regard 

383 Published for comment : Government Notice 309 of 1966 : 
Government Gazette 17042 dated 22 March 1996 - in terms of 
section 46 of the DFA 
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Section 31(3), (4) and (5) amplified by draft regulation 17(6) 

provides that notice of the application must be given to all 

interested parties384 and every relevant local authority385 as well 

as publication in the press386
• The notice to the local authority 

will be served on it by handing a copy of it to the town clerk387
• 

The notice to the local authority, which has the legal force of 

a subpoena388
, obliges the town clerk to forward to the designated 

officer of the development tribunal a written report with 

comments within a prescribed period389
, failing which the town 

clerk must appear in person before the tribunal on the specified 

date390 when he or she may be questioned by the members of the 

tribunal. The matters that he or she could be questioned about 

would presumably be the ones set out in section 33 (2) eg 

engineering services391
, provision of streets and parks392

, the use 

of land393
, the environment or environmental evaluations394

, viewed 

against the back drop of the land development objectives that the 

384 Draft regulation 17(6) (d) 

385 Draft regulation 17(6) (c) 

386 Draft regulation 17(9) 

387 Draft regulation 5 (1) (b) 

388 Section 31(5)of the DFA 

389 Section 31 (4) (a) of the DFA 

390 Section 31 (4) (b) of the DFA 

391 Section 33 (2) (a) of the DFA 

392 Section 33 (2) (b) of the DFA 

393 Section 33(2)(h) of the DFA 

394 Section 33(2)(n) of the DFA 
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local authority is obliged to formulate in terms of section 28(1) 

as well as the general guiding principles set out in section 3. 

The tribunal shall, on the strength of the application, the 

comments, objections and representations that it has received as 

well as the applicant's reply to them, the considerations set out 

in section 33(2), the development objectives framed in terms of 

section 28 (1) (if any) and the general guiding principles set out 

in section 3, consider the application, whereafter it will refuse 
I 

or grant it with or without conditions imposed in terms of 

section 33(2). The tribunal's decision is final 395
, but a "party 

to a dispute relating to a matter referred to in section 16(a) 

or (b) (ii) may appeal to the development appeal tribunal against 

a decision of a tribunal 396
• Section 25 provides for judicial 

review by the supreme court of the decisions of a tribunal as 

well as a development appeal tribunal. 

4.5 THE LAND DEVELOPMENT CHARTER 

From the brief discussion set out above, it is evident that the 
I 

existing provincial legislation in respect of land development 

is an inadequate vehicle for local authorities to manage land 

development. The Steyn Report397 echoes this opinion where it 

refers to the "shortcomings in the structure planning procedure 

generally ... " and points out that "the need f.or detailed and 

395 Section 23 (1) of the DFA 

396 Section 23(1) of the DFA 

397 Steyn report (n 371) pp 173 to 175 
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amended legislation in this rega·rd is evident". The judge was 

vaguely aware of the Development Facilitation Bill, although the 

DFA was published on the same day as his report - 4 October 1995. 

The Urban Development Strategy398 draws attention to the fact that 

"Urban integration and the management of urban growth depend on 

effective land use planning incorporating the principles of 

Integrated Environmental Management ( "IEM") and a well 

functioning urban and regional planning system. This requires 

drastic reform of the current planning system" . The strategy 

offers the provisions of the DFA as an initial framework to 

address the most obvious deficiencies of the present land 

development system, but makes it clear that the DFA must not be 

seen as a replacement for "comprehensive and integrated 

development planning" 399
• The Urban Strategy does not, however, 

state that apart from its expedited land development procedures, 

the DFA contains a charter of land development principles which 

are national norms and standards400 which must be applied by all 

3 tiers of government including a local authority401
• These 

matters are not of a temporary nature. They are the foundation 

of proper decision-making procedures especially as regards 

decisions made by local authorities. 

398 Urban Development Strategy (n 377) p 25 para 6.1.1 

399 Urban Development Strategy (n 377) p 26 para 6.1.1 

400 Section 3 of the DFA 

401 Section 2 (a) of the DFA 
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The untenable situation under existing provincial legislation can 

be illustrated by the argument put forward by Mr Van Schalkwyk, 

S. C. 402
, in Van Huyssteen case403 that "there is nothing which 

legally requires the functionary charged with a rezoning decision 

to take into account the findings and/or recommendations of a 

board of investigation which has been appointed under other 

legislation for other purposes 11404
• The functionary referred to 

could be the local authority with whom the rezoning application 

has been lodged. Farlam J observed that the view put forward by 

Mr Van Schalkwyk might have been true when LUPO was enacted, but 

that the provisions of the ECA and the general environmental 

policy and the constitution have changed the situation. The judge 

states that "section 3 of Act 73 of 1989 ... clearly obliges second 

and third respondents to exercise the powers conferred by the 

Ordinance (which undoubtedly may have an influence on the 

environment) in accord and with the policy determined under 

section 2 of the Act". 

The general environmental policy obliges a local authority 

(together with all other government institutions) to "plan all 

physical activities ... in such a way as to minimize the harmful 

impact on the environment ... ", to strike a balance "between 

environmental conservation and essential development", to require 

a "planned analysis" before "any large-scale or high impact 

402 Counsel for the Minister of Environmental Affairs and 
Tourism, the premier of the Western Cape Province and the 
Minister of Agriculture, Planning and Tourism (Western Cape) 

403 Van Huyssteen case (n 64) 

404 Van Huyssteen case (n 64) p 29 
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development is undertaken and to accept the "principles of 

integrated environmental management ... as one of the management 

mechanisms" ... "in order to attain the sustainable utilisation 

of resources405
• 

The promulgation of the DFA has changed the situation even more 

dramatically. The general guiding·principles aim to co-ordinate 

and integrate a multiplicity of diverse considerations and inputs 

into the decision-making process and to pro-actively involve the 

public in the process. The considerations range from social, 

economic, institutional and physical aspects to environmentally 

sustainable practises and the promotion of sustained protection 

of the environment. Should a land development application be 

brought in terms of any law other than the DFA, the local 

authority could be the co-ordinator. 

These general principles "serve to guide the administration of 

any physical plan, transport plan, guide plan, structure plan, 

zoning scheme or any like plan or scheme" administered by a local 

authority in terms of any law406
• 

They further act as guidelines to which a local authority must 

make reference in the exercise of any discretion or the making 

of any decision in terms of the DFA or any other law relating to 

land development including subdivision, land use and planning407
• 

405 (n 62) p 37 

406 Section 2 (b) of the DFA 

407 Section 2 (c) of the DFA 
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The other laws referred to may include legislation enacted before 

the DFA came into operation. 

The general guiding principles do not specifically refer to the 

IEM guidelines of the Department of Environment Affairs and 

Tourism. Section 3, read as a whole, does, however, cover the 

spirit of IEM - in fact it may go even further in that it places 

a duty on the local authority (or national or provincial 

government) to "co-ordinate the interests of various sectors 

involved in or affected by land development so as to minimise 

conflicting demands on scarce resources 11408
• Further compare 

section 3(1) (j) which states that when a local authority has to 

decide on a land development application, the application should 

be judged on its own merits and no particular use of land such 

as residential, commercial industrial, community facility, 

mining, agricultural, or public use, should in advance or in 

general be regarded as being less important or desirable than any 

other use of land". 

The significance of the integrative approach is emphasized by 

requiring a local authority in its administrative practice to 

promote integrated land development409 in that it should promote 

"integration of the social, economic, institutional and physical 

aspects of land development "410
, to use to the optimum resources 

such as bulk infrastructure, roads, transportation and social 

400 Section 3 (1) of the DFA 

409 Section 3 (1) (c) of the DFA 

410 Section 3 (1) (c) (i) of the DFA 
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facilities 411
, to correct "historically distorted spatial patterns 

of settlements" 412 and to "encourage environmentally sustainable 

land development practises and processes "413
• Section 

3 (1) (c) (viii) does not explain what should be understood by 

"environmentally sustainable land development", whereas in 

section 3(1) (b) guidelines are given as to what should be done 

to promote sustainable land development. This inter alia includes 

the promotion of "sustained protection of the environment "414
, 

meeting "the basic needs of all citizens in an affordable way" 415 

and to "ensure the safe utilisation of land by taking into 

consideration factors such as geological formations and hazardous 

undermined areas" 416
• By adding the additional adjective 

"environmentally" in section 3(1) (c) (viii) the legislature must 

have intended something more than the guidelines for sustainable 

land development set out in section 3 (1) (b) . Because section 

3 (1) (c) (viii) refers to practises and processes and section 

3(1) (b) only to land development as such, it is submitted that 

section 3(1) (c) (viii) indirectly alludes to IEM practises and 

processes, since these are the only environmentally sustainable 

land development practices and procedures known in South Africa. 

The legislation has, in formulating some of the general 

principles of the DFA, drawn on the IEM Guideline Series 

411 Section 3 (1) (iv) of the DFA 

412 Section 3 (1) (vii) of the DFA 

413 Section 3 (1) (viii) of the DFA 

414 Section 3 (1) (h) (iii) of the DFA 

415 Section 3 (1) (h) (iv) of the DFA 

416 Section 3 (1) (h) (v) of the DFA 
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published by the Department of Environment Affairs, some of its 

principles having been included in the draft regulations on 

impact reports as well 4 17
• 

The IEM though, differs from the general principles on the matter 

of information made available to the public. The guidelines for 

review418 state that " [p] ublic access to information and draft 

reports is provided in good faith and organisations or 

individuals should not abuse this trust. There should also be 

public accountability and recourse to the courts in cases of 

misuse of information". This fascist approach has been set aside 

by section 23 of the constitution and a local authority is duty­

bound to give access to information held by it which is required 

by a person "for the exercise or protection of his or her 

rights". Section 3 expands this principle by compelling a local 

authority to provide particulars of legislation relating to land 

development, the officials who will be administering them and 

where to locate such officials, to persons requiring information 

in this regard419
• The local authority must in addition ensure 

that its by-laws, procedures and administrative practices are 

clear and generally available420 and provide information421 to the 

people affected by them. Moreover, these principles as regards 

417 Government Notice 1 71 of 1994 published in Government 
Gazette 15529 dated 4 March 1994 

418 Department of Environment Affairs, 1992. Guidelines for 
review p 7 para 2.3 

419 Section 3 (1) (f) (i) of the DFA 

420 Section 3 (1) (g) (i) of the DFA 

421 Section 3 (1) (g) (ii) of the DFA 
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laws, procedures and administrative practice set out in section 

3(1) (g) are underpinned by a stipulation that they should "give 

further content to the fundamental rights set out in the 

Constitution" 422
, which would include matters like human 

digni ty423
, freedom to choose one's place of· residence424 access to 

a court of law or ... another independent and impartial forum" 425
, 

access to information426
, administrative justice427

, property428 and 

an environment which is not detrimental to a person's health or 

well-being429
• 

4.6 GENERAL PRINCIPLES FOR DECISION-MAKING AND CONFLICT 

RESOLUTION 

Section 4 read with section 2(c) of the DFA is the best example 

in current legislation which addresses the problem of decision­

making by adopting the solution posed by Cathrine 0' Regan430 by 

providing for "the structuring of discretion and the decision­

making process itself". In discussing the best way to reach a 

decision O'Regan points out that administrative law in South 

422 Section 3 (1) (g) (iv) of the DFA 

423 Section 10 of the constitution 

424 Section 19 of the constitution 

425 Section 22 of the constitution 

426 Section 23 of the constitution 

427 Section 24 of the constitution 

428 Section 28 of the constitution 

429 Section 29 of the constitution 

430 O'Regan (n 370) p 200 
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Africa concentrates on controlling the decision after it has been 

made by judicial review. She further draws attention to the fact 

that discussion on future developments of administrative law 

remains focused on control after the event eg an ombud or 

administrative tribunals431
• The legislation has also taken note 

of 0' Regan's justification for guiding discretion and the process 

itself by having enacted a mechanism for dispute resolution in 

the form of mediation432 to "promote any possibilities for 

compromise between the conflicting interests" and a mechanism for 

making an informed decision433 thereby ensuring that "all relevant 

information is taken into account in reaching the decision" 434
• 

Section 2(c) directs the exercise of a discretion or the making 

of a decision by a local authority by stating that the general 

principles set out in section 3 will "serve as guidelines by 

reference to which" a local authority "shall exercise any 

discretion or take any decision in terms of the DFA or any other 

law relating to land development". 

Section 4 further structures the decision-making process of land 

development ( in terms of the DFA or future law) by requiring that 

a local authority must, in considering land development 

applications and other related matters435
, ensure that its 

431 O'Regan (n 370) p 200 

432 Section 4(2)(c) of the DFA 

433 Section 4(2)(b) of the DFA 

434 O'Regan (n 370) p 200 

435 Section 4 (1) (b) of the DFA 
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decision is not inconsistent with the principles or a policy set 

out under the general guiding principles of section 3436
• The 

decision-making is furthermore removed from the political control 

of the council of the local authority and entrusted to a body 

which consists of one or more of the officers of the local 

authority and "experts in the field of agriculture, planning, 

engineering, geology, mining, environmental management, law, 

survey or such other field as may be determined by the 

Premier" 437
• In the event of a dispute between 2 or more parties 

in relation to the land development application, the local 

authority official(s) and experts may, if they deem it 

appropriate refer the dispute to mediation438
• Should they 

consider mediation inappropriate or it has failed, the local 

authority official (s) and experts must consider439 the application 

in public440
• The process takes the form of a hearing441 and "any 

person entitled to appear at the hearing may be represented by 

any other person" 442
• The decision of the local authority 

official (s) and experts bind the local authority and persons 

affected by it443
• The local authority official (s) and experts 

must give written reasons for the decision that they have 

436 Section 4(2) (a) of the DFA 

437 Section 4(2)(b) of the DFA 

438 Section 4 (2) (c) (i) of the DFA 

439 Section 4 (2) (c) (ii) of the DFA 

440 Section 4(2) (d) of the DFA 

441 Section 4 (2) (c) (ii) of the DFA 

442 Section 4(2)(d) of the DFA 

443 Section 4(2) (c) (ii) of the DFA 
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reached444
, which reasons must be made available for inspection 

by the public445 and may be published with the permission of the 

director-genera~ of a provincial administration446
• The director­

general must further keep a record of reasons gi ven447 and the 

decision may be taken on review to the division of the supreme 

court having jurisdiction448
• 

Although this decision-making process and dispute resolution 

mechanism of section 4 will not be applied to decisions made in 

terms of the administration of existing laws (that is laws made 

before the commencement of the DFA) , they will apply to decision­

making processes in terms of provincial legislation made after 

the commencement of the DFA even if such legislation has 

different procedures from the expedited procedures set out in 

chapter III of the DFA449
• Provincial legislators will therefore 

have to take note of the local authority official(s) and experts 

of section 4(2) (c) and draft fresh legislation accordingly. The 

stipulation that the general principles of section 3 serve as 

guidelines in terms of which a local authority must exercise a 

discretion or make a decision in terms of other law, is not 

limited to future law, but also applies to existing laws. 

444 Section 4(2)(e) of the DFA 

445 Section 4 (2) (f) of the DFA 

446 Section 4 (2) (f) of the DFA 

447 Section 4 (2) (f) of the DFA 

448 Section 4(2) (g) of the DFA 

449 Section 4 (1) (c) of the DFA 
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4.7 LAND DEVELOPMENT OBJECTIVES 

Section 27 of the DFA places an obligation on every local 

authority450 to draft a document called land development 

objectives. This document will take the place of what used to be 

the urban structure plan. 

The content, nature and process of the drafting of structure 

plans which were so comprehensively criticised by the Steyn 

Report451 are addressed by the land development objectives of 

chapter V of the DFA452
• 

Expert testimony before the Steyn Commission stated that the 

structure plan in the case of the Saldanha/Vredenburg/Langebaan 

region "was not drawn up in an environmentally-integrated manner 

••• 
11 and that decision-makers should be prepared "to acknowledge 

that a decision can only be taken when based on a responsible 

planning process, responsible environmental evaluation arid 

respons'ible custodianship of the unique attributes of this 

land" 453
• 

Ms Murray, a professional planner, testified that "under LUPO too 

much discretion is left to officials, with the result that 

450 Section 27 (1) (a) of the DFA 

451 Steyn report (n 371) pp 162 to 177 

452 The DFA was, however, not enacted as a result of the 
Steyn report - the 2 documents were published on the same day 

453 Steyn report (n 371) p 164 - Mark Callaghan, land use 
planner 
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greatly different structure plans can be drawn up which comply 

legally with LUPO., with the result that a particular structure 

plan, though legally correct, may be open to objection that it 

insufficiently takes account of impacts on the bio-physical 

environment 11454
• Ms Murray suggested that at least the basic 

considerations should be obligatory. 

Ms Laros of the Wild Life Society of Southern Africa pointed out 

that "public participation in the plan was inadequate" and that 

"environmental considerations [were] almost non-existent "455
• 

Mr Visagie thought that the extent of the public's involvement 

and the procedure to be foll'owed were not prescribed by 

legislation456
• It is further evident that traditional legislation 

eg LUPO is not precise. 

Mr Theunissen457 was of the opinion that ·"there is no clear 

specification as to what the environmental input should be. 

Section 49 [of LUPO] is merely a sentence that says 'Due regard 

shall be had of the environment' and it is left to the 

professional discretion and skill of those involved to explore 

the clause thoroughly" 458
• Mr Theunissen drew attention to the 

454 Steyn report (n 371) p 165 

455 Steyn report (n 371) p 166 

456 Steyn report (n 371) p 169 

457 A former Deputy Chief Planner of Town and Regional 
Planning in the Western Cape Provincial Administration - Steyn 
report (n 371) p 166 

458 Steyn report (n 371) p 167 
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fact that IEM was not yet incorporated in legislation and that 

it was at the discretion of the professionals in the planning 

profession whether they should be applied. He then stated that 

"certain of the guidelines could be embodied in legislation", but 

that it should not be a requirement that an impact report be 

obligatory for every proposal submitted459
• 

The criticisms set out above, beg the question: what is the 

purpose of planning legislation to be applied by the local 

authority? Reference to a definition of planning law could prove 

useful. Prof AM A van Wyk defines planning law as follows: 

"Planning law consists of the provision of comprehensive 

plans to regulate land use, with the purpose of ensuring 

the health, safety and welfare of society as a whole, 

taking into account environmental factors and having regard 

to social, transport and other issues 11460
• 

Although Prof Van Wyk concedes that it is a tentative definition, 

the elements posed by her are to be found in the principles set 

forth in section 28 of the DFA as regards the formulation of land 

development objectives by a local authority. These objectives 

which must be considered by the local authority relate to land 

use control 4 61
; "sustained utilisation of the environment "462 and 

459 Steyn report (n 371) p 168 

460 A M A Van Wyk: "Into the 21st Century with Reform of 
Planning Law" in 'Land Reform and the Future of Landownership in 
South Africa', A J Van Der Walt (Ed) Cape Town Juta 1991 

461 Section 28 (1) (b) (vii) of the DFA 
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"optimum utilisation of natural resources" 463
; health, safety and 

welfare issues eg access to standard services including water and 

health facilities 464
; "the provision of bulk infrastructure" 465

; 

planning of transportation466 and access to public transport467
; 

and social issues eg "the integration of areas settled by low 

income communities into the relevant area as a whole" 468 and 

access to education facilities 469
• Other issues that have to be 

considered are "demographic circumstances and spatial patterns 

relating to ... growth and form" 470 and II the overall density of 

settlements 11
471

• 

There are, however, further matters which are raised by section 

28, namely development strategies (which are alluded to by Prof 

Van Wyk) such as facilitation of the involvement of all sectors 

of the land development industry in land development472
; "access 

to finance" 473
; administrative structures474

; and "such other 

462 Section 28 (1) (b) (ii) of the DFA 

463 Section 28 (1) (b) (viii) of the DFA 

464 Section 28 (1) (a) of the DFA 

465 Section 28 (1) (b) (iv) of the DFA 

466 Section 28 (1) (b) (iii) of the DFA 

467 Section 28 (1) (a) of the DFA 

468 Section 28 (1) (b) (i) of the DFA 

469 Section 28 (1) (a) of the DFA 

470 Section 28 (1) (b) of the DFA 

471 Section 28 (1) (b) (v) of the DFA 

472 Section 28 (1) (c) (i) of the DFA 

473 Section 28 (1) (c) (ii) of the DFA 
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matters as the MEC may determine by notice in the Provincial 

Gazette" 475
; as well as the extent of land development issues476

• 

The DFA addresses the short comings of the existing/previous 

dispensation by enumerating the subject matter of land 

development objectives in section 28, making their adoption 

obligatory477 and providing a structured process of decision­

making and conflict resolution478
• 

The drafters of the DFA have heeded the caution of people like 

Mr Theunissen by not making an environmental impact assessment 

obligatory. It is entirely at the discretion of the local 

authority to decide if it wishes to call for an environmental 

evaluation to determine the possible impact that a land 

development objective may have upon the environment479
, although 

it should be noted that the local authority must exercise its 

discretion in terms of the general guiding principles480
• In fact, 

the provisions of section 3 must act as guidelines with which the 

formulation and implementation of the land development objectives 

set by the local authority, must be consistent481
• 

474 Section 28 (1) (c) (iii) of the DFA 

475 Section 28 (1) (c) (iv) of the DFA 

476 Section 28 (1) (d) of the DFA 

477 Section 27(1) of the DFA 

478 Section 4 of the DFA 

479 Section 28(2) of the DFA 

480 Section 2 (a) of the DFA 

481 Section 2 (d) (iii) of the DFA 
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The land development objectives are binding on the local 

authority, because it II shall not approve a land development 

application in terms of [the DFA] or any other law ... if such 

application is inconsistent with any land development 

objective" 482
• Where land development objectives are not set, this 

fact may not be used to delay any land development application483
• 

The land development objectives set by a local authority will 

have the effect of amending an existing urban structure plan 

drafted in terms of chapter III of the Physical Planning Act, 124 

of 1991 ("PPA") in so far as the land development objectives are 

inconsistent or incompatible with the urban structure plan484
• 

The planning process lies at the heart of environmental 

protection within the area of jurisdiction of the lo~al authority 

- whether it is the faulty operation of a small bore sewerage 

system which causes pollution of the sea in bathing areas, 

industrial effluent polluting a river, a rezoning of land use 

which permits heavy industry within 2 kilometres of an 

internationally recognised wetland or the delivery of basic needs 

such as housing, water and sanitation - all these actions have 

an administrative origin within the framework of a proper 

planning process. 

482 Sect ion 2 9 ( 1) of the DFA 

483 Section 29(1) of the DFA 

484 Section 29(2) of the DFA 
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5. CONCLUSION 

The role of the local authority as regards environmental 

legislation comprises powers and functions given to it by 

national or provincial legislation to implement such legislation. 

The power to enforce - that is to ensure that the exercise of 

power,s and duties are indeed carried out - vests in a functionary 

of the national or provincial government, or as will be indicated 

below, in a member or group of members of the public by way of 

judicial review or an application for an order of mandamus. The 

administrator and the Minister of Environment Affairs will have 

the enforcement mechanisms provided by section 31 of the ECA.at 

their disposal to direct a local authority to perform a funct~on 

if the local authority's failure to perform such a function could 

be related to a function assigned to it by or under the ECA485
• 

The local authority will, to the extent that national, or 

provincial legislation may not provide for enforcement measures 

or if such legislative measures are not adequate, be subject to 

the catch all provision of section 3 of the ECA in terms of which 

the director-general of Environment Affairs must ensure that the 

/ exercise of powers and the performance of functions by a local 

authority, which may have. an influence on the environment, shall 

be exercised and performed in accordance with the general 

environmental policy or any other policy determined in terms of 

section 2486 eg the policy on vehicle access to the coastal zone. 

485 See discussion above 

486 Of the ECA 
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Section 3(2) (b) 487 is, however, weak in that it only authorises, 

and does not oblige, the director-general to take such steps as 

he or she deems fit to ensure compliance with the general 

environmental or other policy. It is submitted that the authority 

given to the director-general should include the initiation of 

judicial review or an application for an order of mandamus, 

because the section refers to such steps as he or she deems 

necessary, coupled with the duty already imposed by section 3(1) 

and the wording of the general policy. 

The HA provides for specific488 control of the powers and duties 

conferred on a local authority in terms of section 20 (1) by 

determining in section 20(5) (a) that the competent authority in 

the provincial government may, if in his or her opinion, the 

local authority is unable489 to exercise a power or perform_ a 

duty, to relieve such a local authority from the power or duty. 

The HSA, the SSA and the APPA likewise authorise a delegation of 

functions to a local authority to be withdrawn in terms of 

section 24(3) 490
, section 3(3) 491 and section 6(7) 492 respectively. 

487 Of the ECA 

488 Specific, in the sense that the control is in respect of 
specified powers and duties, but general, in the sense that the 
control does not relate to one single act 

489 Owing to a lack of resources 

490 Of the HSA 

491 Of the SSA 

492 Of the APPA 
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The Minister of Water Affairs and Forestry has even more clearly 

stated powers through which he or she controls the establishment' 

and operation of a WDS by a permit issued by him or her in terms 

of section 20 of the ECA supported by regulations. The 

Fundamental Principles and Objectives for a New Water Law 

envisages that the local authority would be responsible for water 

supply and sanitation, subject to national norms and standards493
• 

The public also has the power to ensure that a local authority's 

powers and functions are exercised and performed in accordance 

with any policy(ies) determined in terms of section 2 of the ECA. 

The preamble of the general environmental policy states that one 

of its principles is that "every person ... has a responsibility 

to consider all activities that may have an influence on the 

environment duly and to take all reasonable steps to promote the 

protection, maintenance and improvement of ... the natural 

environment" 494 and that a partnership be established between "the 

State and the community as a whole" 495
• 

The inference is that public participation in the management of 

the environment is regarded as important, which would conform 

with the RDP's vision of fundamental change in South Africa, 

brought about inter alia by public participation496
• Public 

participation ensures that the channels of communication between 

493 Fundamental Principles (n 114) p 33 

494 (n 62) p 36 

495 (n 62) p 36 

496 See (n 4) 
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the local authority and its ratepayers and residents (or indeed 

the public at large) remain open. Confirmation of this notion is 

to be found in one of the general principles497 for decision­

making and conflict resolution in terms of the DFA. This 

principle provides that a dispute as regards a land development 

may be referred to mediation498
• 

The policy as regards vehicle access to the coastal zone also 

supports the principle of public participation by requiring 

consultation with the "local community concerned" 499
• It may 

further be pointed out that one of the general principles for 

land development is that "[m]embers of communities affected by 

land development should actively participate in the process of 

land development 11500 and that the procedure for the setting of 

land development objectives501 must include consultation with the 

public and interested bodies502
• 

Legislation passed prior to 29 April 1994 did in some cases 

provide for a limited form of public participation503
, but it was 

not really a principle on which a policy was based. 

497 For decision-making and conflict resolution in terms of 
the DFA 

498 Section 4 (2) (c) 

499 (n 156) p 31 

500 Section 3 (1) (d) of the DFA 

501 Section 27(3) of the DFA 

502 Section 27 (4) (a) of the DFA 

503 In terms of LUPO land developments have to be advertised 
to enable the public to object 
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Unfortunately an ordinary ratepayer or resident may not have the 

standing in law to approach the court in a matter where the local 

authority fails to implement environmental legislation, due to 

the fact that our courts have always insisted that certain very 

strict criteria be met in order to fulfill the requirements for 

legal standing504
• In the case of an individual, the party must 

show that he or she is personally affected by the act complained 

of over and above that sustained by members of the general 

public505
• An individual has no standing to represent the public's 

interests or the interests of a group of persons or an 

organisation in a matter like the case study506 as regards vehicle 

access discussed above507
• 

Section 7 of the constitution opened the doors of the court to 

individuals and groups as regards environmental matters that can 

be brought within the ambit of section 29. Unfortunately section 

29 is so narrowly defined that it would in many cases not give 

an individual or group legal standing as regards the protection 

of the natural environment. 

This problem may, interestingly enough, be overcome by relying 

on the provisions of section 24 (b) of the constitution508 as was 

504 Patz v. Green 1907 TS 427 

505 Von Molkte V. Costa Areosa (Pty) Ltd 1975(1) SA 255(C) 

506 Discussed above 

507 Baxter (n 20) pp 658-662, with a few minor exception that 
do not apply to this case. 

508 giving every person the right to 
administrative action where any of his 

"procedurally fair 
or her rights or 
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done in the Van Huyssteen case509
• In this case the subject matter 

of the rights under discussion was the value of the applicants' 

property situated next to the Langebaan lagoon and the 

possibility "that the erection and operation of a steel mill will 

detrimentally affect the lagoon and its sensitive eco-system ... by 

industrial activity which pollutes or otherwise detrimentally 

affects the natural beauty and enjoyment associated with being 

near to the lagoon" 510 and the influence that these events may 

have on the value of the property. 

Farlam J said that a "court can take judicial notice of the fact 

that the sites for holiday homes will be more valuable if they 

are in close proximity to beautiful unspoilt natural areas and 

that they will be much less valuable if such areas are polluted 

or otherwise detrimentally affected" 511
• The court was on this 

basis satisfied that the applicants had standing in law. No 

mention of a right to the environment was ever made, presumably, 

as was mentioned earlier, because section 29 is so narrow and 

restrictively worded and secondly, because the content of the 

right is uncertain. 

Brassey points out 

reluctant to grant 

that our courts have in the past been 

orders 

legislatures and executive 

of mandamus against 

officers, that orders 

legitimate expectations is affected or threatened" 

509 The Van Huyssteen case (n 64) p 27 

510 The Van Huyssteen case (n 64) p 27 

511 The Van Huyssteen case (n 64) p 28 

subordinate 

to compel 



125 

officials to perform their duties might have been controversial 

at one stage, "but their legitimacy came to be recognized before 

the turn of the century" 512
• It is his opinion that under the 

constitution, orders of mandamus would still be treated with 

circumspection513
• In fact it is his opinion that the courts will 

treat any imposition of a positive duty with caution514
• This fact 

does, however, not mean that a court should not grant such an 

order. 

Although this study does not address the final constitution, 

mention may be made of the direction to which it points with 

regard to the problem of standing in environmental matters. 

Section 24 515 grants a much wider right · to the environment, 

referring to the protection of the environment, the prevention 

of pollution and environmental degradation and the promotion of 

conservation. It has already been established by the Van 

Huyssteen case that the right to procedurally fair administrative 

action516 assists or complements the environmental right. 

512 Martin Brassey: "Labour relations under the new South 
African Constitution" Southern African Labour Monographs 5/94 
Labour Law Unit University of Cape Town p 13. Although Brassey's 
article deals with labour relations his opinion holds good for 
all administrative actions 

513 Brassey (n 512) p 13 

514 Brassey (n 512) p 14 

515 Of the final constitution adopted by the constitutional 
assembly on 8 May 1996 

516 Section 33 (1) of the final constitution is the equivalent 
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Section 38 (c), (d) and (e) 517 provides for class actions and 

public interest actions, which concept is substantiated by 

working paper 57 of the South African Law Commission518
• The 

working paper proposes the introduction of class actions and 
-

public interest actions in matters not covered by section 7(4) 

of the constitution519
• 

The local authority must, as regards the implementation of 

environmental legislation (that is in the exercise of its powers 

and performance of its functions), be aware of its interaction -

* with the national and provincial governments on the 

one hand - where section 3 and section 31 520
, the 

withdrawal of a delegation, judicial review or an 

order of mandamus will be the monitoring mechanisms; 

and 

* with its ratepayers and residents on the other hand -

who may monitor the enforcement of environmental 

legislation by application for judicial review or an 

order of mandamus by an individual, a class of persons 

or the public in their interest or the mechanism 

provided for in a specific act521
; 

as well as its commitments in terms of the RDP. 

517 Of the final constitution - which is the equivalent of 
section 7(4) (b) (ii), (iv) and (v) of the constitution 

518 Notice 1126 of 1995 in Government Gazette 16779 dated 27 
October 1995 

519 Section 38 of the final constitution 

520 Of the ECA 

521 Eg section 27 (4) (a) of the DFA 
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ANNEX "Bl" 

~ HERMAMlS Kti!CIPALITY 

MINVIES OF A MEETilC OF 'IHE 'IRANSITICNAL LCX'AL CDJNCIL HEID IN 'IHE Cll.Jl'CIL 
OiAMBER CN 'lliURSDA.Y, 23 FEBRUARY 1995 AT 15:00 

PRESENT: 'Ille attendance register was.circulated 
to all Councillors and is attached. 

ABSENT: Councillor CH Fourie (leave granted see item 
2.1 below) 
Councillor J M Bishq> ( leave granted see item 
2.2 below) 
Councillor O KaIMna (leave granted see item 
2.3 below) · 

·Councillor C Meyer (leave granted see item 
2.4 below) 
Councillor S Mcinjana (leave granted~ item 
2.5 below) 
Councillor JP Pretorius (leave granted see item 
2.6 below) 

IN A'PIENilANCE: Mr MM B Van Rooyen, Town Clerk 
Mr N Barnard, 'lbwn Treasurer 
Mrs C K Bumm\, Deputy Town Secretary (Mn.in.) 
Mr CJ Rust, Dep.Ity Town Secretary (Personnel) 
Mr J A Van der Lime, Town Engineer 
Mr H le R Rossouw, Otlef: Health Services 
Mr MC OJ T Heyne, Electrical Engineer 
Mr J Kritzin~, Orlef: Protection Services 
Mr J Von OJrlllg, Otlef: lblsing and Caml.lnity 
Developoont 
Mr J Matthee, Otlef: Tourism and Public Relations 
Mr J F Dynaard, Mninistrati ve Officer 
Mev W F Kearney, Mnin. Assistant 

'lhe neeting was opened with scripture reading and prayer by Rev. Kenp. 

1. tol'ICE CXlNENIOO 'lliE MEETIN, 

2. 

2.1 

2.2 

2.3 

2.4 

2.5 

2.6 

'!he ootice oonvening the ireeting was read by the Town Clerk. 

APPLICATIOOS Fm I.EAVE OF ABSENCE 

Clr C H Fourie - leave of absence fran all meetings fran 10 February 
1995 to 1 Mardi 1995. 

Clr J M Bi.Boop - leave of 8bsence fran all JMetinga frcm 10 February 
1995 to 3 March 1995. 

Clr O R8nBna. - leave of absence fran this meeting. 

Clr C ~ - leave of absence fran this rreeting 

Clr S !i:injana - leave of absence fran this ireet.ing. 

Clr JP Pretorius - leave of absence fran all~ fran 22 February 
1995 to 31 March 1995. 

REOCINED that the awlications be ewroved. 
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MEETIOO OF 'ffiE 'IRANSITI<N\L LJXAL CXXJOCIL 

13. MARKETIOO AND COMJNICATICN 

23 February 1995 

In acrordance with the principle of sotmd administration and after 
oonsultation with the officials ooncerned, it has been sug;;iested that a 
new section be created in the Town Clerk's department, namely Marketing 
and camunication. · 

'!be main task of th.is new section is to market and pramte the Greater 
Hennanus area. '!be exact duties of the Marketing and .· O:m'llmication 
section are in a process of fonrulation and once the job descr~ 
has been finalized, it will be sutrnitted to Council for CX>nSideration. 

tu.lHD. 

14. <XNmOL OVER DE M:tlD BF.AOI MFA 

'!be eastern nunicipal boundary is situated just beyond the access 
control p:>int to the De lt>nd area. (A plan of the area in question is 
available for inspection in the municipal off ices) . '!be OVerberg 
R.S.C. thus has jurisdiction over the beach area, to the east of t.he 
lx>undary, but decided at the end of 1994 to hand over tE!If?rary oontrol 
of the De lt>nd beach area to the Greater Hennanus Council until after 
Easter weekend. 

'!be OVerberg R.S.C. also decided that the Council rrust suhnit a full 
notivation before the pennanent transfer of th.is area could be 
considered. By "pennanent transfer" is neant the incorporation of 
grouoo in the rrunicipal area of jurisdiction in oontrast with •oontrol" 
by which is neant a delegation of authority. 

It is quite clear that it is iJrportant for the Greater Hennanus Council 
to have oontrol over the area in question, because this tourist 
attraction cannot effectively be managed by a body situated 100 
kilareters away and which is not directly responsible to the local 
a::rrmunity. 

It is rea::rmended that awroval be granted for the extension of the 
nunicipal area of jurisdiction to the first dune on the eastern side of 
the Klein River Lagx>n; and 

Further recx:mnended that if the OVerberg R.S.C. does oot wish to grant 
awroval for the abovarentioned, they be requested to delegate 
penniment control of the area to the Greater Hermanus MlDrl.cipality. 

REOCLVED acrordingl y. 

15. / ..... 
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ANNEX "B2" 

---1; . - . ... ---------- --------- --- .. - ... ,- - - .. l 

'~(Al;'?'ER' BERG STREEKSDIENSTERAAD I _\ ·o)v-·: . REGIONAL SERVICES COUNCIL 

Die Stadsklerk 
Hermanus Munisipaliteit 
HERMANUS 
7200 

VIR AANDAG: MNR A MAY 

Meneer 

MELD ASB./PLEASE QUOTE 

On• V,rw./Our R,l: R/10/16/2 

Navru/Enqulrl,1.: Mnr vd Westhui zen 

Bylyn/Ext.: l 39 

Prlvaatsak: X.22 Private Bag: 
Tel.: (02841) 51157 
Fax.: (02841)_ 51014 
BREDASDORP 
7280 

21/08/95 

KUSBEHEER: HERMANUS MUNISIPALITEIT - OORNAME VAN KLEINRIVIERSMOND-GEBIED 

Die Overberg Streeksdiensteraad het tydens sy vergadering van 19 Julie 
1995 die aanbeveling van die Uitvoerende Komitee van die Raad goedgekeur 
dat Hermanus Munisipaliteit sy regsgebied tot by die Oostelike grens van 
die Kleinriviervlei uitbrei. 

A l1 e kostes en prosedures vi r die aansoek moet deur Hermanus 
Munisipaliteit onderneem word. 

Hermanus Munisipaliteit moet die nodige wetstoepassing tot by die 
Oostelike grens uitoefen. 

:::J!LE 1 AvdW/eg 
BEAMPTE 
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ANNEX "C" 

These regulations appeared in both official.languages in Government Gazette 
No. 1514 of the 19th August, 1966 er~ the approval by the Minister appeared 
in Government Gazette No. 1611 dated 15th December 1966, ~1otice No. 2017 

MUNICIPALITY OF HERMANUS 

REGULATIONS FOR THE CONTROL OF THE SEA-SHORE AND THE SEA 

It is hereby notified that .the Municipality of Hermanus duly authorised 

thereto by the Minister of Agricultural and Land Tenure by Government Notice 

No. 1628 dated 22nd October 1965, proposes after the expiration of a period of 

thirty days from the date of publication hereof, to make, with the approval of 

the Minister, the following regulations, which are hereby published in terms 

of paragraph (d) of sub-section (3) of Section 10 of the Sea-Shore Act, 1935, 

(Act No. 21 of 1935): 

DEFINITIONS 

1. In these regulations, unless the context indicates otherwise, any word 

to which a meaning has been assigned in the Sea-Shore Act, 1935 (Act No. 21 of 

1935) shall bear the same meaning, and: 

"local authority" means the Municipality of Hermanus; 

"bathing area" means the sea-shore situate within or adjoining the area 

defined in Proclamation of the Cape Province No. 38 dated 16th March, 

1948 as the area in which the local authority has jurisdiction, and the 

sea within 200 yards seaward from low-water mark adjoining such sea­

shore; 

"life-saver" means any person employed or appointed 1n that capacity by the 

local authority m- any member of the Surf Life_-Saving Association of 

South Africa· or of any affiliated life-saving club or association of 

life-savers; 

"notice" means and adequate notice in both official languages erected or 

posted in a prominent position and maintained in a legible state. 

APPLICABILITY OF REGULATIO!lS 

2. These regulations shall apply to the bathing area, excluding the 

Hermanus Fishing Harbour Area as defined 10 Government Notice No. 1353, 

published in Government Gazette No 5504 of the 1st July, 1955. 

2 I . ... 
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OFFENCES RELATING TO PUBLIC HEALTH, NUISANCES, INDECENT OR OFFENSIVE 
BEHAV !OUR, ETC 

3. No person shall: 

4. 

(a) throw, deposit or discharge in or upon the bathing area any 6ffal, 

refuse, wood, material, glass, bottles, filth, metal, fish, fish 

offal, or anything of any kind whatsoever which may be a source or 

cause of injury to any person, or may tend either to injure the 

health or in any way affect the !safety, comfort or rights of the 

inhabitants or other users of the bathing area; 

(b) whilst knowingly suffering from any infectious or contagious 

disease entet or remain in the oathing area; or 

(c) whilst in the bathing area: 

(a) 

(i) use any obscene, offensive or indecent language; or 

(ii) behave in an offensive, improper or disorderly manner, 

or 

(iii) wilfully or negligeritly do any act which causes 

discomfort to bther ~sers of the bathing area, or is 

likely to cause a breach of the peace, or- obstruct or 

interfere with any officer, servant or other employee 

of the local authority in the proper execution of his 

duties. 

PROHIBITIOU OF BATHING WITHIH AREAS CONSIDERED UNSAFE 

Bathing within any part of the bathing area may be prohibited by 

the local authority either as a permanent or as a temporary measure on the 

grounds that it is unsafe. 

(b) Bathing within any part of the sea may be prohibited by a life­

saver on duty, for so long as_ he may consider the condition of the sea unsafe. 

(c) Any permanent prohibition under this regulation shall be indicated 

by notice on the spot and any temporary prohibition by recognisable and 

intelligible markers at both ends of the- prohibited area. 

3 I .... 
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OFFENCES RELATING TO BATHING 

S. No person shall: 

(a) bathe in any part of the bathing area in which bathing has been 

prohibited in terms of regulation 4; 

(b) bathe or sun-bathe in the nude or clad indecently; 

(c) hang onto, sit upon or cause to sink any safety ropes provided for 

· the protection of bathers, or in any way interfere with such 

safety ropes or other appliances provided for the assistance of 

bathers in distress; 

(d) enter or remain in the bathing area contrary to a reasonable 

prohibition by the person having authority over or placed in 

charge 'of such bathing area as evidenced by a notice on the spot. 

LIFE-SAVING DEV ICES 

6. No person other than an employee of the local authority duly authorised 

thereto, or a member of an association of persons which may now or hereafter 

be established with the object of saving human life, or promoting public 

safety, shall, save in time of emergency, handle, touch or in any way make use 

of any lifeline, 11:febuoy or other life-saving appliance or device which may 

now or hereafter be installed or maintained in the bathing _area, ..,..:1or, whilst 

any such lifesaving appliance or device by in--ttse, shall any person do any act 

which impairs or impeded or is likely in any manner to impair or impede the 

efficient operation thereof. 

DAMAGE TO PROPERTY 

7. No person shall interfere with, misuse or damage any building, closet, 

shelter, changing booth, or other amenity provided for the use of the public, 

or disregard, or, in contravention or directions as to the use to which the 

same may be put, fail to observe the terms of notices affixed to any such 

building, structure or amenity by the local authority or any person having 

authority to maintain such building, structure or amenity on the sea-shore, 

4 / •••• 
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ANIMALS 137 

8. (a) No person shall cause or allow any dog belonting to him or iri his 

charge to enter or remain in any part of the bathing area where in the local 

authority has by notice on the spot prohibited the presence of dogs. 

- (b) Any· dog not under control or apparently not under control of a 

person may, if found in the bathing area referred to in paragraph (a), be 

impounded by any employee or ~ervant of the local authority and may be removed 

to the local authority's po~nd, there to be dealt with in accordance with the 

by-laws or regulations relating to the keeping of dogs at such pound. 

(c) No person shall cause or allow any horse, pony or other beast 

belonging to him or in his charge to enter or remain in the bathing area, 

except with permission given in writing and subject to such terms and 

conditions as the local authority may deem fit to impose. 

FIREARMS 

9. No person shall discharge a firearm 1n t_he batning area, except: 

(i) an employee or servant Gi the local authority or a life-saver 

to kill or repel sharks; 

(ii) 

(iii) 

by a person who has erected a bathing amenity on the sea-shore, 

or his deputy, and then only in the vicinity of such amenity 

and in order to kill or repel sharks. 

for the firing of blank car-t:ddges during competition&-­

organised by lifesavers or during sport meetings in the bathing 

area. 

(iv) in connection with the collection of specimen of marine life or 

birds or animals for scientific purposes; 

(v) in an authorised hunt for whales, fish or birds, or 

(vi) to signal distress. 

INTERFERENCE WITH NOTICE BOARDS, NOTICES AND MARKERS 

10. No person, other than a lifesaver or a person authorised to do so by the 

local authority, shall move, def ace or otherwise interfere with any not ice 

board, not foe or marker erected, posted or placed in the bathing area by the 

local authority, or by direction of the local authority or by a_ny lifesaver, 

in terms of these regulations. 

5 / •••• 
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PROHIBITION OF ENTERTAIN~IBNT AND TRADE 

11. No person shall for reward or gain an entertainment or business or trade 

of any sort in the bathing area without the written permission given on such 

terms and conditions as in each case may be deemed fit by the local authority. 

VEHICLES 

12. (a) Except on such port ion of the bathing area is indicated by a 

notice on the spot, no person shall introduce any motor vehicle, animal-drawn 

vehicle or bicycle into the bathing area or use such vehicle or bicycle within 

that area. 

(b) No person shall engage in any method of sand skiing within the 

bathing area; 

(c) Paragraph (a) of this regulation shall not apply in respect of 
-

any ambulance whilst lawfully in use as such, or in respect of any vehicle 

used in lieu of an ambulance in time of emergency, or in respect of any 

vehicle used by any employee or servant of the local authority in the 

discharge of his duties or in respect of any vehicle, the driver of which 

carries with him the written permission thereto of the local authority. 

Al~CRAFT 

13. No person shall introduce any aircraft into the bathing area or use such 

aircraft within that area without the prior written consent of the local 

authority and subject to such conditions as prescribed by it. 

6 / •••• 
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CONTROL OF BOATS 139 

The local authority may within the bathing area: 

(a) set aside by notice on the spot, a place or places from 

the launching, landing, beaching, keeping, letting or 

hiring boats or craft; 

(b)set aside by notice on the spot, a place or places for the 

exclusive use for different types of boats or craft or 

for the use only of boats or crafts be longing to members 

of boat clubs; 

(c) prohibit the use or operation of any boat or craft or 

type thereof, from certain parts of the bathing area, and 

may differentiate between boats or craft belonging to or 

used by members of boat clubs and those be longing to or 

used by non-members of such clubs; and 

(d) make the operation or use of boats or craft or certain 

types thereof, within or from any part of the bathing 
--area, subject to its written permission granted on such 

terms and conditions as it may deem fit to impose. 

(2) Any person who launches, lands, beaches, keeps, lets or hires 

any boat or craft contrary to paragraph (1) of this regulation shall be guilty 

of an offence unless such act_ is done in an emergency. 

CONTROL OF ANGLERS 

15. (a) No person shall fish or angle from any part of the bathing area 

which the local authority may, by notice on the spot, declare to be an area in 

which fishing or angling is prohibited. Where fishing or angling is not so 

prohibited no person shall throw, cast or swing any line or gear in such 

manner as to cause danger or ~nnoyance to any other person. 

(b) No person shall leave any bait• fish-hook or refuse in the 

bathing area. 

CONTROL OF FIRES 

16. No person shall kindle a fire in the bathing area without obtaining the 

prior penii1ssion of the local authority, which permission shall be subject to 

such terms and conditions as the local authority may deem fit to impose. 

7/ •••• 



- 7 - 140 

CONTROL OF TENTS, ETC 

17. No person shall erect a tent or any form of temporary structure on the 

sea-shore without the prior written consent of the local authority and object 

to such condition as prescribed ·by it. 

CONTROL OF INTOXICATING LIQUOR 

18. No person shall abuse intoxicating liquor on the sea-shore. 

APPOINTMENT OF OFFICIALS TO ENSURE OBSERVANCE OF REGULATIONS 

19. (a) The local authority may entrust one or more of its employees or 

servants with the duty of ensuring that these regulations are duly observed 

and of reporting any convention thereof to the authorities charged with the 

prosecution of crime. 

(b) Any person who obstructs or interferes with any such member, 

employee or servant of the local authority whilst lawfully engaged upon his 

duties in that behalf, shall be guilty of an offence. 

FINES TO ACCRUE to LOCAL AUTHORITY 

20. Any fine recovered in respect of any offence committed under these 

regulations, shall accrue to the local authority. 

PENALTY 

21. Any person who contravenes any of· these regulations or who fails to 

comply with any provision thereof shall be guilty of an offence and liable on 

conviction to a fine not exceeding Fifty Rand (RS0,00).· 
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greate r c ontrol mus t b e exercised ove r t h e const r uction of new jetties , 
sandfi l l j ett i es b e ing di s co ur age d, whil e i l l egal and de relict jettie s 
mus t be re moved . 

t h e subsu rface po les and t h e c onc rete blocks holding the m in the main 
chann e l b e t ween the mouth and the l agoon must be removed, since they 
cons ti t u te a da n ge r to boat i n g. 

a ll v ehic l es s h ould be b ann e d from Die Plaa t, sinc e by compacting the 
sand t here, t h e y de stroy t h e faunal communitie s and possibly reduce the 
amo unt of s a nd th a t is r emove d dur ing mouth breaching s, the r eby 
exacerbat ing t h e impor t of s a nd into the estu a r y. 

t h e uns i gh t l y r ubbi s h dump b e tween Prawn Fla ts a nd Maansky nbaa i mus t be 
removed and t h e s i te reh ab i l i t ate d . 

De spite ma j or disrup t i on s i n i ts c atchme nt a nd a long history o f manipulation 
of i t s mo u t h, t he Kl e inriv i e r Es t ua r y is s t ill in a fairl y s ound ecolog i cal 
state . The e stu a r y a nd its environs , h oweve r, are b e coming i n c reasin gly 
popu l a r a s a h oli day a nd r et irement r e sort. Only a comprehe nsive management 
pla n can gu ide f u ture deve lopme n t in a way which will pre serve the deli c ate 
estuarin e e c os y s te m a nd maintain ecologica l stability. By having synthes i zed 
c urre nt informat i on on t h e estu ary and highli gh t ing a r eas of ins uff i c i ent 
kno wl e dge , it is hope d t h at t hi s r e p o r t will b e of a s sista nce in t h e draw i n g 
up of a c oh es ive manage me n t plan for t h e Kl einr i viersvl e i . 
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12) Relocation of. the Autonet bus der:ot to the industrial area 
is prop::>sed . 

13) One new hotel site is proposed within the central area. A 
new tourist hotel/inn is prop::>sed on the existing Hennanus 
Nissan premises and surround.i11g properties. 

14) A zone for offices (professional use) is prop::ised west of 
the N G Church parking area. All applications will be 
evaluatE.'Cl on an ad-hoc basis, and must comply with parking 
regulations. 

15) It is pr.oposed that cer.tai.n streets, as shown on Drw. No 
1736/13 be developed as pedestrian preference areas. 

16) 'lhe special conservation area, as shown 
1736/21, must be supported to develop 
character of the town. 

on Drw. No. 
the tourist 

REffi41E:NDATIONS 

'I'hat the drafting of a 'l'ourist Management and 
Implementation Plan for the central area be supp::irted. 

'lhat the individual develop11ent plans in respect of the 
market square, street closures and nalls, civic centre, 
etc. be accepted and subnitted to the Council for. 
consideration by means of individual rep::>rts and 
estinetes. 

'lhat the broader financing methods for develoµnent of the 
central area and the development of tourist facilities be 
further investigated by the consultants. 

'.lOUH.lSM AND RECREATION 

'!'he nust jnq_XJrtant prop)sals for the develop.nent of tourism and 
recreational facilities within Herrnanus are briefly discussed 
below. 'l'lle co11trilJ11tion of U1e cenl:r:al area towards tourism and 
recreation is discussed in great.er detail, for example at U1e Old 
Harbour area. 

1) Provision is made for various fonns of recreational 
activities along the mastline for all C01T1T1UI1iti.es of 
Hennanus. This issue has already been referred to the 
Provincial Administration, who will grant funds for detail 
planning, as indicated on Drw. No. 1736/22, as well as for. 
developnent of certain at:-P.--as. 

2) 'l'he coastline of Hernanus will be planned and developed as 
a unit. Specific problems along the mast.line should be 
identified and addressed in a developnent plan. 'I11e 
objective of the developnent plan is to distribute the 
pressure on the beaches of Henna.nus nore prop::irtionatel y. 
Excess pressure on certain beaches will be relieved, and 
new ncxies will be developed. 
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'lhe element which w1ifies the coastline, is the cliff 
path. _Along this trail emphasis is rroved from passive 
recreatJ.on such as nature appreciation at the new harbour 
to acti~e functions such as swiim1.ing, horseriding an;J 
barbequerng at Grotto Beach and sun:ounding areas. In 
developing activity nodes along other parts of the ooast 
ex..ist.iJ1g and future visitors will be i)etter acco11m:xiat~l 
in Hennanus. Drw. No. 1736/23 shows the provisional 
developnent plan for the Grotto Beach area. 

'I'he develoi;inent of the new harbour for tourism/housinq as 
well as a limited small craft harbour fonns an important 
part of tl1e structure plan. Drw. No. 1736/24 shows the 
general developnent guidelines for the new har:bour. 

It is prop:>sed that the existing ref use dLnnp should be 
used to create recreation facilities such as a sw.iJT1ning 
pool, additional caravan park and camping site, and other 
sp:>rts facilities. In t11is respect it will becnme 
necessary to draft a deve.lopnent plan to ensure that 
present dumping and filling of refuse be handled in the 
nost effective way. 

As indicated on the structure plan, several areas are 
provided for swimn..ing, barbeque activities etc., of which 
the nost important develop:nent will be in the Grotto Beach 
area. •mis area is outlined in red on the structure plan 
and possesses great lX)tential for further recreational 
developnent. '!'he Council has already conmissioned the 
redevelorinent of this area. 

Specific businesses in the fonn of a lxJat shop and 
restaurant/tea garden are also provided at the launching 
ramp east of the existing caravan park. 

'l'he developnent of a youth and family recreation area east 
of the existing caravan park is also planned in the 
future. 

'!'he existing area at Lake View EX-)Ssesses great EX-)tential 
for the developnent of a medium sized holiday resort. It 
is proEX-)sed that a site of approxinately 7 ha on which 
70 - 100 units can be provided be set aside. 'Ihis resort 
will require a new entrance from the Gansbaai road in 
order to relieve traffic on the existing route. 

'l11e planning and incorporation of the Klein River Lagxm 
into llennanus and its activities is important. Aspects 
such as capacity of the water area, future role of 
Maanschynbaai, shore developnents, etc, must be addressed. 
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llSTUI\RY /\ND RIV8Hl10UTII LI\HD FO RMS -VLIH COI\ST TYPE 

FOIIH ANO DYHI\HICS 

L 

2 . 

3. 

4 . 

5. 

6. 

River channe l. Thie i s mod l fled eea eo na 11 y by fl oorl e 
and by , artifi c ial breac hing . The migrati o n o f t he 
channel le de pe ndant o n duration of mo u t h openi ng , 
ecouring and eediment depoeition . 

Tidal sand and/or mudfla ta. Th e se a r e as are inu ndated 
and exposed daily by t ide s if the mouth ia open to t he 
aea. Alterna tively, if the mouth ie closed to t he aea , 
these areas may be inundated if l a goon ie fill ed by 
inflowing river wa t er, (winter period ) or ex po sed duri n1.1 
the dry eumme r monthe (zero inflow from river) . 

Floodplain . Seasonally flo ode d, usually durlnR wint e r 
rainy period . The area of flood inundation le e ma ll d ue 
to eteeply r i e ing coa~t~l plain and artificial bre achi ng 
of eetuary mouth whe n water l e vels e xceed 2,1 m a bove 
me an e e a leve l. Natural wetlands usually occur within 
th i s area . 

1 • Be a c h. Su r f aces reworked da ily by t ides , wa ves and 
the mlljor buffers wind . Be a c hes and primary dunes are 

of storm wave e . 

Sands pit/Derm. Wh e n the berm 
(flooding or arti f icially), 
c·ona t antly ch a nge th e ir fo r m 
by wave and tidal action, and 

(or bar) haa been b re a ched 
the resul t ant eanda pi t e 

due to sediment t r ansport 
river scouring . 

punea . . The_ s parse ly ve r,etated hummocky dunes a nd 
primary dun e a alon1.1 the beach are 1 ! a ble t o eros ion by 
wind and stor m eeae . Ero e ion of these dunes le al eo 
initiated by huma n disturbance of the plant cover . The 
dunee along Gr o tto Beec h have been artificlallii rai sed 
in height by e recting bruehwood fencee in orde r to c urb 
eand movement acroee road that parallels the coastline. 

7. Artificially stabilised dunee . These dun e e ha ve been 
artificially etabllised by dune ahrubland by t he Chief 
Directorate Na ture and Environmental Conservation . 

6 . Roc k promonta ri e e . Rea ietant r e mnants of old l an d 
eurfac e ( or .l g inally cliff sho reline). Roc k unde r 
constant eroe i on by waves and mass wasting proceaaea. 

R8COHHRNDRD LI\ND USE 

I\ l\cceee ronda . l\ c ce e s r oad a to the b eachee should be a t 
right angles a nd no t pa rallel to the coastline . No 
roade should be conetruc ted within the active li t toral 
z o ne . of the beac h . Pro perty acceee roads should be 
behind the first row of houees. 

B Pe nnanent et~ ucturee and reeort faciliti e s . Deeign 
criteria shou l d allow for exceptional floode a nd storms 
(e . g . at 50 or 100 year in t ervals). · Ideally, these 
facilitiee ehould be restricted to one ,e ld ~ of t he 
estuary in order to enhance the aeethetic appe al of t he 
estuarine env i ronment and give wildlife a respite from 
human preseure . 

' C 

8 

Temporary occu pation, 
lying areas may be 
camping and c a ravan 
areae that cannot be 

camp and caravan site s . Low 
for temporary uee, · euc h a e 

These are normally grassed 
by flooding . 

i.e. 
ueed 

eites. 
damaged 

Inteneive pley-uee zones. Theee areae can t ole ra te 
limited tramp l ing, vehicle or boat uee . However, t o 
reetrict trampling of dune e, ac c eee across dun e e t o 
beachee ehou d be provided in the form of dema rcated 
boardwalks . Controlled acceee to vehicle numbers o n th e 
beach should b e strictly enforced or not allowed at all, 
as compaction of the eand deetroye animal ha b i tate. 
Motorised boa t e should be r e stric ted to channe l a r e a s a s 
prop~llore de e troy aquatic vegetation and animal 
habitats . 

l\rtificlal mou t h bre nching . The p r emature b r e a c h i ng of 
the lagoon · mouth should be strictly c ontro ll ed , and 
ehould only be allowe d once th e water level h a s ri ee n t o 
2 , 1 m a bove rne,rn e ea l e vel. The na t u ra l po in t of ex i t 
,-,hould be de t e r mined eo tha t the eetuary is opened a t 
the correct po i nt. 

F Reetricte d de ve l opmen t z onee. Reeort e o r houeing 
developmente s hould no t be deve l o ped al o ng the ehore o f 
the lagoon whe re immediate acceee to deep wa te r le no t 
available . Such areae usua ll y ha ve e e ne i tive sa l t 
marehee and in tertidal mud or s a ndflate abutti ng t h e i r 
ehores that wi ll be degraded by motorboats (prope ll o rs) 
and tramplin11 . Natural wetlands will eleo fall into 
this category and the same reetrictione ehoul? a,p;, l ,Y. 
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2 . 5 . 4 The informal parking area at the eastern end of Grotig 
Beach should be upgraded by tarring or paving. The 
temporary toilets should be replaced with permanent ones 
that are aesthet i cally more pleasing. This 
toilet/ablution compl ex could be designed in such a way 
that it forms a na t ural feature, e.g. vegetated dune 
(Photograph 7(a) and (b)). A septic tank and soak-away 
system will probably be the cheapest method to dispose 
of effluent. 

Primary dunes should be encouraged to develop in front 
of this parking area. Large primary dunes are already 
developing to the west of the present parking area, in 
an area where sand was removed by the Municipality in 
the past. These dunes play an important role in storing 
sand for later use in re-establishing the dynamic 
equilibrium of the beach environment, for example, 
during storm events. 

2.5.5 Th e prac tice of allowing vehicles onto the beach to gain 
a cce s s to the Kleinriviersvlei mouth area 
(Photograph 8) and various fishing spots along the 
Walker Bay coastline should ideally ·be stopped (Refer to 
Report 1: Synopsis of the abiotic and biotic 
characteristics and the natural dynamic processes of the 
Hermanus coastline, Figure 11). However, because this 
" r ight" ha s been in existence for many dec ades, a sudde n 
and compl e te c ha nge in policy is unlikely t o be we l l 
r ece ive d by the population of Hermanus. For this reason, 
lim i ted access should still be allowed. 

Photograph 8. Oblique aerial photograph of the 
Kleinri viersvlei mouth area showing the popularity of 
allowing vehicles onto the beach. Forty eight vehicles 
were parked on the beach when this photograph was taken 
(December 1988). 
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"The Coastal Zone of South Africa should be seen as one of the Fastest disappearing 
natural resources left in South Africa" (CPA, 1988), while Huntley, et al. (1990) have 
written that "in an economically strong future South Africa, the demand for coastal 
recreational facilities is expected to double every 5 years." 

The South African coastline should therefore be looked upon as a limited natural 
resource that deserves sensitive planning if it is to be used in a sustainable way for 
generations to come. 
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\Ba'.ll.on vehicles should be 
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. #•·; ~r ►.{.:rt_'~. 

·. i#i,Q.osed, says top official 
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The department of Envi­
ronmen1~Aff1iu ,Is "11crl-

• C>Utly 'concttnM"1th11t the 
.~ ban ohehk:teii. nn tJ1e 1111ncl 
:. le, the klein River l111toon 

mouth 11 not Imposed by 
l<>C11I 1uthnritle1 • .' ' · 

, The~partment'11.~~i~t• 
•nt dirtttor: coa,tal m1111• 
•tt•ment, ·, Mr ~ Sh1111n 
Schneier, writes in • feller 
tn the Oreattt llenn1n111 
munlcfrality that acctud- · 
In& to the Gtn'tral Policy 
for llw COftlrOI tf,Vthlclu 
111. 1h''Coo11,11 'zon~ • 
which w11 promulg11ed 
tut year In tfflTII or the En• 
virnnment Conserution 
Act • 111 nhlclu ue 

h:1111H•1I on l,cRcht~ c111111-

trywidc. Mr Schnr.il'T nl~o 
uhl if the nt11nicipnli1y 
wi~hccl to nllow contrntlrcl 
lt'CCU to the ba11eh it wouhl 
fir~, hoe lo hold I referen­
clurn to •~cert11in whether 
the m11jority of r111ep11yru 
w1111led the buch lo he 
opened or clo11ed to vehl-
ctu. • 

Mr Sclmeicr uill further 
tJ1111 ult mArshe,, M tlm~e 
found at the entrance to thl! 
h1goon, Are defined In the 
G~Mrol Policy H "ecoloid • 
c■lly 11en~itlve areu whkh 
mu~t beclo11ed tovehiclr~". 
F.~t111uine iniertid11l ''!tn11,l­
n11t9 11re equally sen,itive 

•• 
Ill , . 

. I 

nrrn, 1111 which v!'hidr~ 
~houlil 11111 he 111low!'1l 111 
clrivr. 

Mr Srhnrirr nho In, 
mrnt,,I 1l1e hcl thnt lnw 
rnforcemrnt ill "pre~r111ly 
tot111ly in11drcl'1111c". 

lie '1111icl tJ111t bcc1111~r. nf 
the uceptioo11l wl,hh of 
thf! hc11ch some vrhlclf! me 
could he 11ccom10od11ltd. 
One of the cooclltlon~ 
would he thnl tire 11cct,, 
roule 11111~1 he clurly cle-
11111rc111ed by rtg11l11ly 
~pnrrd hencoo!I horn the 
lng11011 rntrnncr to II clrnrly 
clr11111rc111ecl p11rklng 11rc•11 
·111rn1r,l 0111~i,le the e,111nry 
n11,I ,ci1-11ide rccre111ion11I 
n,rn~. 

• The K l!'ill n ivrr 
MRtn,t•ment Advl,ory 

( '0111111it1rr will iii~, m~ lltr• 

i~~ur nt n mrrling lnlrr thi, 
1111111th. 

• /\ 11111111e ron~rrvn. 
lion orriclnl. ~Ir l.rn11 
~lryn, ~nlil nl II rnrrfinp, ul 
the Wnlkrr nny Con~rrvn 
lion for11m rnrlirr thi, yrnr 
thnt C11pe N11ture C1111~r1-
vn1io11 w11, "vl'fy mud, 
nitnirnt" vchidr, on l'l'11ch 
n1t'11,. lie ui«I the K lrin 
R ivrr 111011th I~ thr only f'~ -

tnnry in lhe coun1ry which 
i, not clo~rd to vrhklr~. 

• 11,e lll'W lllfilf for l'll­
tr1111re to the l11goo11 i~ 
R IOO p<'r yrnr t'<'r cRr, nml 
R50 111 Mun~kynhnni. 
110111 liceoct~ 11re R56 ll<'' 
yrnr prr h11111 ror non­
ripn,inn ownrn 111111 

HI :l.~11 for rip11ri11n own­
rr~ . 
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MUNICIPALITY OF GREATER HERMANUS 

ANNEX "J" 

MINUTES OF A MEETING OF THE TRANSITIONAL LOCAL COUNCIL HELD IN 
THE COUNCIL CHAMBER ON THURSDAY, 31 AUGUST 1995, AT 15:00 

" .,$ • 

PRESENT: 

APOLOGY: 

.ABSENT: 

The attendance register was circulated to 
all Councillors. 

Cir C M Hans (leave granted see item 2.1 below) 

.Cir N P Kamana · 

IN ATTENDANCE: Mr MM B Van Rooyen, Town Clerk 
Mr N Barnard, Town Treasurer 

1. 

Mrs C K Burman, Deputy Town Secretary (Admin) 
Mr H le R Rossouw, Chief: Health Services 
Mr P Burger, Electrical Department 
Mr J A Van der Linde, Town Engineer 
Mr J Kritzinger, Chief: Protection Services 
Mr D I Kearney, Accountant 
Mr J F Dynaard, Administration Officer 

The meeting was opened with scripture reading and prayer by Rev. Barnard. 

NOTICE CONVENING THE MEETING 

The notice convening the meeting was read by the Town Clerk. 

2. · APPLICATIONS FOR LEAVE OF ABSENCE 

2.1 Cir CM Hans - leave of absence from this meeting. 

RESOLVED that the application be approved. 

-

I 
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MEETING OF THE TRANSITIONAL LOCAL COUNCIL 
154 

31 AUGUST 1995 

16. REPORT ON THE FOUNDING CONGRESS OF THE WESTERN CAPE LOCAL 
GOVERNMENT ASSOCIATION HELD IN GEORGE ON· 15 JUNE 1995 . 

A copy of a report regarding the abovementioned matter is attached per 
Annexure "E". · · , 

NOTED. 

KLEIN RIVER MANAGEMENT ADVISORY COMMITTEE MEETINGi 10 
AUGUST 1995 

A copy of the abovementioned minutes is attached per Annexure "F". 

The recommendation that the beach area be closed and a referendum 
on the matter be held, sparked protracted, yet lively debate. 

A counter proposal that the beach area remains open was put forward 
by Cir S P B Breunissen and seconded by Cir H J Henn. 

The counter proposal was put to the vote and defeated by 17 votes 
to 15. 

RESOLVED that the recommendation of the Klein River Advisory 
Committee be accepted. 

18. HERMANUS: EBE 321: ACCESS TO PROPERTY 
' > 

An application has been received from the owner of Erf 321 to allow access 
to his property from Cliff Road over commonage. A site plan showing the 
proposed access is attached per Annexure "G". 

The property is also known as 85 Westcliff Drive. Due to the double-curve 
in Westcliff Road near the property, access from Westcliff Drive will be · 
dangerous due to poor traffic visibility. 

It is recommended that a 3 metre access be allowed from Cliff Road as per 
the attached sketchplan. 

RESOLVED accordingly. 

r 

I 
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Department of the 
Town Engineer, 

HERMANUS 

KLEIN RIVER MANAGEMENT ADVISORY COMMITTEE 

MJN.Ulf.s.__Q.f_Il:Lf_KLflli.J31.~E8-MANAG£MEb!J__AQYJ.SQfl~MllIEE 
HELD IN THE COUNCIL CHAMBER. GflEAIER HERMAN!.!5-M!..!~l.GJEALLIY 

ON MONDAY. 1 O AUGUST 1995 AT 09;00 

Present: Mr J Bishop 
Cir L Schwan 
Cir WG Nel 

Cir W Riekert 
Mr N McCarthy 
Mr DEK Green 
Mr E Lucas 
Dr F Jordaan 
Mr J W Sleigh 

Mr AS Rom: 
Mr B Clarke -Brown 
Mr AS de Villiers 

Dr DE Evans 

Mr S Barlow 
Mr RM Scott 
Ms J Carstens 

Apologies: Mr F J van Eeden 
Mr S de Kock 
Mr C Gilman 
Mr A Withers 
Mr D Metcalf 
Mr D W Abbott 
Mr E le Roux 

Absent: Mr P Huizenga 
Mr W Appel 
Mr J Martin 
Mr P de Villiers 

In Attendtince: Mr MMB van Rooyen 
Mr JA vtin der Linde · 
Mr A May 
Miss P van der Merwe 

Business Chtimber, Herrnanus 
Greater Herrnanus Municipality 
Greater Hermanus Municipality 
Greater He11nanus Municipality 
Hermanus lagoon Property Owners Assoc. 
Walker Bay Angling & Conservation Assoc. 
Walker Bay Angling & Conservation Assoc. 
Walker Bay Angling & Conservation Assoc 
Greater Hermanus Association for Commerce & Tourism ; 
Herrnanus Rate Payer·s and Residents Association 
Dept. of Water Affairs 
Windsor Hotel, Hermanus 
Caledon Rural Council 
Stanford Municipality 

Resident, Herrnanus 
Cape Nature Conservation, tlerrnanus 
Stanford Conservation Tru5t 

Department of Agriculture & Hesource Conservation 
Jongensklip Farmers Association 
Stanford Farmers Association 
Messrs Dennis Moss & Partners 
Stanf.ord Farmers Association 
Klem River Property Owne1s Association 
South Coast Nett Fishers Association 

CSIR, Stellenbosch 
Stanford Municipality 
Klein River Wtiterfront Property Owne,s Association 
Sttinford Conservation Trust 

Town Clerk 
Town Engineer 
Ass. Superintendent, Parks & Recreation 
Engineers Department 

1 - ELE.CilQJLQlitlAIBMAN 

The position of Chairman bt.!came vacant when Mr Bishop resigned from the 

I--, 
. -· ---- -··- ----

I If- 11 
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ll(ll!ltr1 Alv1tr Menageme11t Advisory Co1111111tlf-P, 

2. 

Greater Hermanus Council. The HP.rn1c1n11s SnkP.k,rnw, h,,d hrJw~v,!r. 
requested for Mr Bishop to represent them on this Committe':!. · 

The members of the Coqm,ittee reelectP.d Mr Bishop, ~s Chairm;in, 
unanimously. 

CONFIRMATION QF AGENQA 

The Chairman confirmed the agenda with the Committee members. Only 
the sequence of the items was changed. 

3, · APPROVAL OF MINUTES OF MEETING.JiE.L.O_QJiJLM8D .. 9_~_Q 

, A copy' of the Minutes of the Meeting held on 8 May 1995 was circulated 
to all Members of the Committee. 

Mr Sleigh requested that it be noted that he represents the Greater 
. Hermanus Association for Comrherce and Tourism and the Hermanus Rate 

Payers and Residents Association. 

The minutes of the meeting were APPROVED. 

4. · COASTAL ZONE: GEN.EMLJ~O.LiC_Y_C.Qfi.lBQL.Ll.~G-'✓-E.HI.CLES 

Th~ following Annexures are attached: 

Annexure 1A 

Annexure 1 B 

A copy of the minutes 9f the Administration, Town 
Planning & Tourism Committee dated 20 July 1995 

A letter dated 23 June 1995 received from the 
Department of Environment Affairs 

Mr Sleigh read out a motion from the Hermanus Rate Payers and Residents 
· .. Association to the meeting, requesting the immediate closure of the coastal 

areas to vehicles. A_ copy of the motion is attached per Annexure 1 C . 

. · ·Mr Sleigh pointed out that the coastal areas have been declared closed by 
the General Policy for the Control of Vehicles in the Coastal Zone which 
was promulgated in terms o·f the Environment Conservation Act (No. 73 of 
1989). He believed the Municipality· and Rate Payers Association are 
creating a culture of lawlessness, by not enforcing the law as proclaimed. 

156 
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Klein River Management Advisory Committee 

157 

14 August 1995 

The Environment Conservation Act (No. 73 of 1989) declared all beaches 
and related areas closed to vehicles. However, with special permission 
such areas may be used by vehicles. Problems are experienced in enforcing 
the necessary regulations. Councillor Riekert confirmed that the above act 
includes all coastal areas, such as beaches, dunes, lagoons, etc. 

The motion was seconded by Councillor Riekert. 

A lengthy discussion on the areas that should be accessible to vehicles and 
the procedures to be followed took place. It was concluded that the beach 
areas from the high water mark to the sea and Grotto Beach to Puntgat 
should be closed off completely. 

The area exposed while the lagoon is open, could be used by vehicles as 
this area is termed II hard sand 11

• 

Mr van Rooyen told the meeting that the Municipality has applied to the 
Overberg Regional Services Council that the area between Grotto Beach and 
the dunes on the other side of the lagoon be incorporated into the 
Municipality's area of jurisdiction. Temporary management rights were 
granted, but a final answer is still awaited. 

The Chairman pointed out that a survey was held during the 1994-95 
season. Thirty-five residents voted for the closure of the beach areas to 
vehicles, while one hundred and thirty-five voted against it. 

Mr Sleigh proposed that the beach areas be closed to all vehicles, before 
holding the referendum. 

Another suggestion was that parts of the beach should remain open to 
vehicles. Markers can be placed to clearly identify these areas, together 
with the access route to Die Plaat. 

Although the Committee voted to decide whether the closure should take 
place before the referendum or not, no consensus could be reached. 

It is RECOMMENDED that the beach areas be closed and that a referendum 
be held. 

5. KLEIN RIVER LAGOON TRUST: APPROVAL OF DRAFT DEED OF TRUST 

The draft deed of trust for the Klein River lagoon Trust was submitted and 
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ANNEX "K" 

Vepaifment of the 
rowr, fngilHH!f, 

IIUUHI\N(IS 

KLEIN RIVER MANAGEMENT ADVISOflY COMMITTEE 

,i"''~-~W MINUTES OF Tl·lE-KLE.lN...IllY.ECl.MANAOEME~J_AD.Y.JSQBY .. CQMMlll [[ 
~ }:'.f1iJ~5~,P IN THE CQ~.c.tLCJJAM0EJl._QBEAI.E£UlfBM8N.US_MUNICIPI.\LI l.Y 
~-.;·; .:::~;~ .r Ori.MONDAY. lO...AUfil.lSJ_l996 ALQU__;QQ 
't •.• . . , 

Apologin: 

·. ;' Absent:· 

l' 
', I 

. ~ ·r" 
I~• 

.. ': :,:•/"" ~ . ... 

Mr J Rishor> 
Cir L Schwan 
Cir WG Nel 
Cir W Riekert 
Mr N McCarthy 
Mr OEK Green 
Mr E luc111 
Dr F .lo1d111m 
Mr J W Sleigh 

Mr /\ S Ro1111 

Mr B Clarke Brown 
Mr A S de Villitirs 
Or DE Evans 
Mr S Barlow 
Mr RM Scott 
Ms J Carstens 

Mr F J vnn [9de11 

Mr S d@ Kod. 
Mr C Ciilr111111 

-Mr A Withers 
Mr O Metcalf 
Mr OW Abbott 
Mr E le Rou)( 

Mr P t luizenga 
Mr W Appel 
Mr J Martin 
Mr P de Villiers 

ll11si11f!sS Clu1111ber. I le1111111111s 

Greater Herrnanus Mu11ic1p11hly 
Greater ltermanus Municlpt1lity 
Greal8r Hernumu, Municipality' 
1 lerr,umue lagoon Property Own .. ,s A!l!tnc. 
W11lker U11y Angling lie Co11sttrv11lio11 l\~snr:. 
W11lker U11y Angling & Co11s41v11tio11 l\11sor:. 
W11lker IJri1y Angling & Co11s1uvation l\ssor: 
nr@llt@r tl@ll11111111& Aosocii,linll for Co111111,.,c .. R, l 0111i~111 / 

IIP.IIIIRllllS R11te P11ye,·s 1111d nesidr.11ts /\ssoc111tio11 

ll@pl. of Water Affnirs 
Wind sot Ito tel, I le1111111111!. 
C11ledon nuu,I Co1111cil 
S111r'1fo1d Mu11icipnhty 
llesident, I lermnnus 
Cnpe Nat111e Co11si,1vl\lio11. I IP.1111A1111<; 

St1111fmd Conservation ·1,w.t 

l)r,p,11tm'!nt of /\yrlculhllP. & 11 .. ,,.llllf:I' (' OIi';"" "''"" 

.lo11~e11sldip fa1111t111 l\uoci111io11 
S11111fo1d F111111ers Associ11tion 
Messrs Dennis Moss & Pnrt111?1s 

St1rnford F1i11ners Assocint1011 
Kle111 River Property Owners Association 
South Cou( Nett Fishers l\ssociation 

CSlll, Stellenbosch 
Stnnford Municlpnlity 
l<.lein River Watetfront Prop,,.,ty Ow11e1s /\ssocil'llinn 

Stanford Conservation Trust 

Mr MMB ven Rooy@n Town Cletk 
Mr JA ven der Linde Town Enijill@@r 
Mr A M11y_ ,An. Superinleml11nt, P1uks ~ flecre11lio11 

Miss P van dtr Metwe E119i11ee1s Depa1l111enl _______________ ···•·--·-·---

1 . _ • ·. ELECJ1QN_Qf___CU.AlflM8N 

The position of Chairn1<H1 huc,i,,,n vacant when M, llishop rnsi\JIH!d fw111 th!? 
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Klein River Management Advisory Comrnittee 

Greater Hermanus Council. The Herm<'rn11s S.-1kek<1rner had howevr!r. 
requested for Mr Bishop to represent them on this Committe~. ' 

The members of the Committee reelected Mr Bishop, as Chairm.in. 
unanimously. 

2. CONFIRMATION OF AGENDA 

The Chairman confirmed the agenda with the Committee members. Only 
the sequence of the items was changed. 

3. APPROVAL OF MINUJEs_QLM._Eillli__G..l:iE_lD_QN 8 MAY1995 

4. 

A copy of the Minutes of the Meeting held on 8 May 1995 was circulated 
to all Members of the Committee. 

Mr Sleigh requested that it be noted that he represents the Greater 
Hermanus Association for Commerce and Tourism and the Hermanus Rate 
Payers and Residents Association. 

The minutes of the meeting were APPROVED. 

COASTALZONE:GENEBALEQLiCY_C_.ONTRQLLJHG~EJ:flCLES 

The following Annexures are attached: 

Annexure 1 A 

Annexure 1 B 

A copy of the minutes of the Administration, Town 
Planning & Tourism Committee dated 20 July 1995 

A letter dated 23 June 1995 received from the 
Department of Environment Affairs 

Mr Sleigh read out a motion from the Hermanus Rate Payers and Residents 
Association to the meeting, requesting the immediate closure of the coastal 
areas to vehicles. A copy of the motion is attached per Annexure 1 C. 

Mr Sleigh pointed out that the coastal areas have been declared closed by 
the General Policy for the Control of Vehicles in the Coastal Zone which 
was promulgated in terms of the Environment Conservation Act (No. 73 of 
1989). He believed the Municipality and Rate Payers Association are 
creating a culture Of lawlessness, by not enforcing the law as proclaimed. 
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Klein River Management Advisor', Cc,mn11ttee 
160 

14 August 1995 

The Environment Conservation Act (No, 73 of 1989) declared all beaches 
and related areas closed to vehicles, However, with special permission 
such areas may be used by vehicles, Problems are experienced in enforcing 
the necessary regulations, Councillor Riekert confirmed that the above act 
includes all coastal areas, such as beaches, dunes, lagoons, etc. 

The motion was seconded by Councillor Riekert_ 

A lengthy discussion on the areas that should be accessible to vehicles and 
the procedures to be followed took place. It was concluded that the beach 
areas from the high water mark to the sea and Grotto Beach to Puntgat 
should be closed off completely. 

The area exposed while the lagoon is open, could be used by vehicles as 
this area is termed "hard sand". 

Mr van Rooyen told the meeting that the Municipality has applied to the 
Overberg Regional Services Council that the area between Grotto Beach and 
the dunes on the other side of the lagoon be incorporated into the 
Municipality's area of jurisdiction .. Temporary management rights were 
granted, but a final answer is still awaited. 

The Chairman pointed out that a survey was held during the 1994-95 
season. Thirty-five residents voted for the closure of the beach areas to 
vehicles, while one hundred and thirty-five voted against it. 

Mr Sleigh proposed that the beach areas be closed to all vehicles, before 
holding the referendum. 

Another suggestion was that parts of the beach should remain open to 
vehicles. Markers can be placed to clearly identify these areas, together 
with the access route to Die Plaat. 

Although the Committee voted to decide whether the closure should take 
place before the referendum or not, no consensus could be reached. 

It is RECOMMENDED that the beach areas be closed and that a referendum 
be held. 

5. KLEIN RIVER LAGOON TR!..!SI~.BQv'ALOE DRAFT DEED OF TRUST 

The draft deed of trust for the Klein River Lagoon Trust was submitted and 
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~ 
(021)4023024 

~ 
S.M. Schneier 

~ 
Omgewing 

~ 
A25/7/8/3/2/2 

The Town Clerk 
H•raanus Municipality 
PO Box 20 
HUMMUS 
7200 

o.ar Sir 

,..°'11,., 
(021)252920 ~ 
~ 

Chief Directorate: 
Environmental Management 
Private Bag X2 
Roggebaai 8012 

1995-o&- 2 3 

G'a■lkAL POLICY CORTROLLIRG VEHICLES Ill THB COASTAL ZOO : KERNAIIUS 

A --•ting was held on 13 April 1995 to diacuss the control ot 
••hlclea on Grotto Beach between the beach acce•• point to the weat 
of th• Kleinrivier estuary mouth and the 110uth itself. Your Council 
vu represented at the meeting by Mr. Bishop, I represented this 
O.partaent, cape Nature Conservation vaa represented by Mr. N. Scott 
and the Overber9 Re9ional Services Council vaa represented by Nssra. 
A. Yan der Westhuizen and N. Carstens. Th• Niniater of Snvironaental 
Affairs and Tourisa, Dr. D.J. de Villiera, ha• al•o written to you 
about this aatter. 

llr. Bishop inforaed the ■eetin9 that Yehiclea had been used on the 
beach concerned for a considerable period of ti .. , and there vaa 
oppoeltion to closi119 it. Mention was also aade of the agreeaent 
between your council, the Overber9 R99ional Services council and cape 
11ature Conservation to close this beach after the swaaer holtdar •ea.on· I pointed out that th• use of vehicle• on thi• beach ahould 
be oonalatent with th• O.ner•l Poll.er tor th• Control ot Veh1cl .. 1a 
u,e Q>&ttaJ aone, vhlch waa pr011ul9ate4 ln teru of the lnYlronaent 
CDDNnatlon Act (llo. 13 of 1919). 1 alao pointed out that if rour 
COuncll wished to allow controlled ace••• to tbl• beach, it would 
flrat ha•• to hold a r•f•r•ndua to a1certain whether th• ujorltr of 
11er11anua' • ratepayer• wanted the beach to be opened or cloaed to 
Tehlcl••. The use of vehicles ia an e110tional •• well u an 
•n•lronaental issue. In terms of section 3.2.3 of the General PolJ.c:y, 
•t11• local c01111unity concerned ■ust therefore be consulted before 
•eblcle ace••• to a beach area 11 peraitted". 

fte aecond part of the ■eetln9 of 13 April conaisted ot a alte 
lnapection on Grotto Beach to discuss the ecol09lcal and public 
aafety issues which would have to be addressed, usuain9 the ■ajority 
of Heraanu•' • ratepayer• are in fayour of openift9 the beach to 
••hiclea. After entering the beach fr011 the ace••• point, I pointed 
out a salt aarsh high on the beach through which Yehicle tracks are 
clearly vi•ible. Salt ■ar1hes are defined in the Gen•r•l Poll.er•• 
ecol09ically sensitive areas which ■uat be closed to vehicles 
(aectlon 3.1.3). In teras of the General Poll.er, recreational beaches 
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· l ► I ( aust also be closed to vehicles ( sections J. 1. 1 ar1d J. 1 . 2). However, I \ 
the beach concerned 11 exceptionally wide and some vehicle use could , 
be accommodated subject to the following conditions: \ 

* The abovementioned salt marsh area must be closed to vehicles. 

* Recreational areas adjacent to the estuary and the sea must be 
closed to vehicles. These areas mu•t be sufficiently wide to 
ensure that vehicles remain at least one hundred metres fro11 the 
estuary's water edge and the high water mark on the sea side of 
the beach berm. 

* A vehicle access route must be clearly demarcated by means of 
regularly apaced beacons from the beach ace••• point to a 
clearly deaarcated parking area located outaide the eatuary and 
sea-side recreational areas. It must be possible to relocate 
the•• beacon• in accordance with the periodic change of 
conflC)Uration of the estuary mouth area. · 

• The beach accea• fee must be increased •ufficiently to cover the 
costs associated with proper law enforcement which is presently 
totally inadequate. 

• An understanding would need to be reached between your Council 
and the Overberg Regional Services Council concerning controls 
over vehicle access froa Grotto Beach to D1• Plaat. At present 
vehicle• are allowed on D1• Pl••t •ubject to a perait i••ued by 
the R99ional Services Council. Uncontrolled ace••• from Grotto 
Beach to D1• Plaat would coaplicate law enforceaent on Die 
Plaat. 

'l'be uae of vehicle• on Grotto ~•ch reuins inconsistent with the 
-3-neral Policy and is therefore of serious concern to this 
.,.partaent. A vehicle was seen parked on the e•tuarine intertidal 
•anct-flata, an ecologically sensitive area, during the aboveaentioned 
■1te ·1upectlon. · During the course of the Easter week-end 
.....u,-,,.iae4 routu~raced up and down on aotor-cyclea and children 
drow• ao~r1&ed ■inlature vehicles on the dune• on the eastern aide 
of th• ••tuarr aouth. 
11 woulcl like to appeal to your council to take the a.bov ... ntioned 
~tepa u a utter of urvencr to enaure that the uae of vehicle• on 
Dro\to Beach 1• conaiatent with the 0.n•r•l Pol1cr. 

irour• 

.SSISTAIIT-DIRBCTOR : COASTAL MANAGEMENT 
: for) DIRBCTOR-GBMIRAL 

D.c. cape Rature Conaervation 
overberg Regional Services Council 
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ANNEX "M'' 

lbllshed since 1949) Tel (0283) 23717 FRIDAY, 20 OCTOBER 1995 80c collecltve I lz.1 Mam KOld t ----~--------------------------
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•' ._..; :-,._ . 1., • 

ding the way ..• Eight francolln chicks show their mother the way to succulent morsels on the other side or King Street in Onrus River early on Tu, 

es or no? 
1rerendum Is going to 
)Id about the Issue or 
cular access to the 
n River lagoon 

•th. 
,e Klein River Man-
1ent Advisory Com­
:e decided at a mect­

•his week that the ref-
1.!um question will be 
•ted in municipal serv­
■ccounts this month. It 
-·ead: Are you in favour 
-rictly controlled ve-
•ar access on the hard 

area to the Klein 
· lagoon mouth? 

•I ratepayers in Greater 
,1anus who are 18 or 
, even those who are 
■n the present voters' · 
■will be eligible. Com-

ple ted form s must be re ­
ceiv ed by the municipality 
by 12:00 on 30 Nov ember. 

As each household will 
rece ive only one form, ad­
ditional forms for o ther 
household members will be 
available at the municipal 
offices. Only original forms 
with an official stamp on 
them will be allowed, to 
prevent people from voting 
twice. 

The "strictly controlled" 
access referred · to in the 
referendum question 
means th at vehicles will 
only be allowed in a demar­
cated area between the la­
goon and the sea's high 
water mark. . Four-whe~l 
drive vehicles will not be 

allowed to drive between 
the sand berm and tl1e sea. 

The speed restriction on 
the sand stretch to the 
mouth will be 25 km/h. 

The cha irman of th e 
commi tte e , Mr Jimm y 
Bishop, said at the outset 
of the meeting that if ac­
cess to tl1e lagoon mouth is 
c losed to vehicles "the 
character of Herman us will 
change". 

There are also strong in­
dications that even if a per­
manent ban is imposed, it 
will not be heeded by 
Hermanus fi shermen who 
make use of Die Plaat for 
a living. 

Vehicular access to the 
mouth has been prohibited 

0 1/.' " X l 

since earlier this month, 
but at the moment there is 
nobody to enforce the 
measure. Many drivers ig­
nore tl1e drums and chains 
at the entrance point and 
find access over the sand 
towards Grotto. 

The c losure follo ws a 
decision by the Department 
of Environmental Affairs 
and Tourism that vehicles 
should be banned from 
sand beach areas 
countrywide. However, ilie 
department has written to 
the municipality mat con­
trolled access can be per­
mitted if"the local commu­
nity" indicates in a refer­
endum that this is their 
wish. 

\ 

Plofstof c 
aan see-r 
Daar is vandeesweek tever­
gcefs met plofstof probcer 
om die 20 m s ui d elike 
noordkappcrwalvi s wat 
naby Hangklip uitgespoel 
het uit mekaar te skiet. 

"Dit is soos ' n enormc 
jellievis wat daar le en die 
18 ladings plofstof het net 

gate in di , 
geskiet." 

S6 sc die 
mingsdiens­
Overberg s 
raad , mnr. j 

Westhuizen. 
Die walv­

hoogwatem1 

Kalf spoel 
'n Pasgebore suidelike noordkapperwalv 
Plaat uitgespoel. 

Volgens mnr. Gert Ehlers, mariene bewa, 
op Gansbaai, het die 2 m lange walvissi<, 
aan Mierkom se kant van Voorsteklip gele 
oop en 'n koei of 'n bul het aanhoudem 
agter die branders. Die kalf was reeds doc 

Mnr. Ehlers se hy kon duidelik balleinpl1 
bek sien, maar daar was geen sigbare merke 
nie. Hy skat die dier se gewig op 950 kg. 

Toe hy die volgende dag die plek beso, 
merke oo r die sand aangedui dat iem. 
verwyder het. 

It 
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•lent Night under the brightly coloured Chrlstm11s 
,ren enjoyed the evening's singing and dancing 
.as and social workers distributed 300 packets or 
-rmanus Child and Family Welfare Society realised 

erupts 

Where to cat 
ahd drink 
- pp 14-17 

Outdoor 
guide 

- pp 24, 25 

Referendum 'not valicl' 
A hig h -ranking official 
from the department or 
Environment Affairs says 
\hat the referendum about 
vehicular access to the 
Klein River lagoon mouth 
is inval id. 

Mr Shaun Schnei er, as­
sistant director : coastal 
management, writes in a 
letter to the municipality 
that the referendum ques ­
tion was not formulat ed 
cn.rrectly in terms of the 
Genera l Policy f or thr 
Control of Vehicles in the 
Coa.~tal 7,ane. 

The lcller, dated 22 Nn ­
vem ber, concludes that 
"tJ1e result of tJ1e referen ­
dum will not be valid"" - the 
area should lhl'rcfor e rL' 
nrnin closed to ve hi cles 
pemling th e OUll"lllll C' or a 
valid ref<'rc11du111 . 

Asked lo reply, the town 
clerk, Mr Thy s va n 
Rooyen, said th e present 
closure of part of the hcarh 
area w,15 an .,intcri,n n,ca"• 
ure" and he regard l'd the 
lcller as "very arroga111". 

"We will go lo the mi n­
ister himself ahoul thi s is-

Sll C ir it is fll' l"l' SS:11 y." he 
said . 

• Mr Sd11win w:, s t ilt' 

fir st lo dr aw lc> 1111' 111111 11c i 
pality 's all l' 11ii <> 11 1·:rrlin 
thi s year that :1 1l nw i11 g v ,• 

hi r les IP the lagn11 11 11 111111h 
was again st new 11 :ll i"n :d 
policy rega rdi ng h ·arlws . 

• In the rdcrend11m ;_ 
77 2 prnplc voted 'vcs · and 
701 'no' to th <' q1w , 1inn: 
" Arc yn 11 i11 lav11 11r n [ 

strictl y n 111lr n l1 1·d ,·, ·hin1 
lar an-css to Ill<' h:11 d s:rnd 
of the K kin Hin· , ll ll>llth 
area?" 

Hoop op rustige Kerstycl 
"Klipgooiery hehoort tot die verlede - stropcrs en kommcrsiclc d11i kl' rs hct al ,·c· r 
ons wll dlt nie meer slen nle.'' gcvorder. "Alrnal hesrf nn s 111"c1 11 11 11 

S6 sc die voorsiller van die llawston hande vat en saamwerk, en die p. re s van 
Gcmeensbpsvcrcn iging, mnr. Phillipus a[breck moet end kry." 
May, oor die voorvalle verlcde week in ' rt f-inale mondelingc Vlloril' gging ' " 11 
llawston . Woensdag vonr di e Kwota raad i: •·111:rak 

1-Iy het ook die hoop uitgcspreck dal word voordat die hcrv erdcling aa ngl'k<' n 
Kerstyd rustig sal wees en dat verdere dig word . Die hcrverdcling mor l vp)g n:r 
geweld pleging nie sal voorkom nie . datdieKwotaraaddic1O%wata :mvank lik 
Volgens horn was daar net agt mcnsc wat van kommcrsiclc duikcrs wc!(genccm is. 
aanleiding gegee Itel daarloe <lat gchcure lerugbesorg is . 

'They said they were 
~y unhappy abou t a 
wspaper report that 

-achers and hijackers arc 

op 1-lawston hand uit gernk hct. Die Hawslon Vissersgcmrrns kapslrns t 
ity Unit in Paarl, arrived on "Mense kan dernonstrcer, maar hullc is ook laal wect dat 'n kwota nic aan ' n 
the scene. There were nine 

same". Police discov ­
d many bot1les of liquor 
the harbpur. A while 
~r the group moved into 

-wston, shouting abuse at 
•.estrians and daq1aging 
> parked cars. · 

&Vithin an hour the 
wd grew to about 300, 

-ongst them children . 
',s and tytes were burnt 
he second Hawston 

-i-off from the ma in 

moet besef dat ander sc ciendom trust tocgcken kan word nie. I.li e dui krrs 
police vehicles, including 

gcrcspckteer word." sal nou nmnens 'n rnaatskappy, die ll:iw -
am10ured Njalas. Mnr. May sc die onderhandelings tusscn ston Ab~lonc AssociRtion , amisock doc-n . 

Police shot rubber bul - ----------------------------------­
lets and learga.~ to keep the. 
crowd at hay. Two people 
were injmed. Fire engines 
which were called out to 
extinguish various fires 
that had broken out, had to 
turn back when fire-light­
ers' lives ·were threatened 
by the mob. • -

At the entrance gate 10 

Plankhuis signs were bro­
ken, a radio mast destroyed 
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ANNEX "0" 

,epartmMt of the 
ff' own· Engln~er, 
J./ERMANUS ·. 

IJef1,,,f Pmt>nt v,,,, die 
St 11dsi11g,.,,;,.,,r. 

l(fRMANUS 

KLEIN RIVER MANAGEMENT ADVISORY COMMITTEE 

· MINUTES OF THE KLEIN BIYEB ... MANAGEMEtiL.80.~.S_QB_Y __ c_oMMITTEE 
HELD IN THE COUNClL_CHAMB_EB..._CIBEAI.EB ... tlE.BMAtiUS.MUNICIJ:8LITY 

- ON MONDAY. 12 FEBRUARY 199<L8.J...J)_9~QQ 

'It: · ·. The Attendance-Roll was circulatP.d In ;ill prese11t Al thP. 111eeting and is a1111P.XP.<I. 

1gies: , · Cir A F Nuwuneni 
' Mr D Abbott 

· Mr M Scott 
,; Mr E Lucas 

- Ot Jordaan 

WELCOMING: .. · 

(j r l'tl I P.r I IPrr11n111 r!l 1 r At1ni tio11nl l.rn: nl CPt111c ii 
St1rnf11rd Cons~tvAtion Trust 

DP.pt or CnpP. N11ttllP. ConsP.rv;itinn 
W11lke1hny rishing and Anglinq Associntinn 

Walkerlrny f i:.hing and Angling /\:.socinti,Jn 

-:·The ·Chairman welcomed all present at tile meP.tin~i. A special word of welco111P. w;1!, 
\extended to Cir Hamman, Mr Schneier from the Dnp;irtment of E11viro11111ental Affilirs 
-?and,Tourism and Mr A van Hoogstraten from the Hermanus Lagoon Property Ow11P.1~ 
':Association. 

· CONFIRMATION OF AGENDA 

-The·Chairman confirmed the agendr1 with the Committee members. Sev,~r;il r1dditio11;1I 
items\ivete listed under Gener;-il, 

-APPROVAL OF MltiU_t._E_s.__Oi_.ME.E.JJttG_JJE.LQ_QN_J_6_JJ_C.I_Q8ERJ 99_5 

A copy of the Minutes of the Meetin~J held 011 16 October 1995 was circulatPd to ;ill 

_ Members of the Committee. 

It was requested that the minutes be altered to read: 

That Mr Hamilton-Russell was present at the meetiny; 

That it be noted under. Item 5, Page 4, that Mr A Grant was attended thP 
meeting on special invitation to address the meeting on the breaching of 111,, 

moutli . 

. Mr Sleigh proposed tl1at tl;e 111i1111tes be ;iccepled. His proposc1I wr1s seco11dP.d 

by Mr Roux. 

The minutes of the meeting were APPROVED. 

l 
l 
j 
I 

j 

I 
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KLEIN RIVER MANAGEMENT ADVISORY COMMITTEE 

4. COASTAL ZONE: CLOSURE OF COASTAL ZONE TO VEHICLE 

4.1 REFERENDUM: RESULT 

The Referendum was held on 30 November 1995. 

A total of 3488 ballots were cast, resulting in 

2 772 in favour of controlled vehicular access 
701 against controlled vehicular access 
15 spoilt ballots 

1 2 February 1996 

166 

Mr Schneier addressed the meeting and expressed his concern about the 
unacceptable vehicular access of the beaches and other recreational usages prior 
to the referendum. A lengthy debate arouse around the legality and ecological 
sensitivity of the demarcated area and what is allowed in terms of the 
Environment Conservation Act, 1989 (Act No 73 of 1989}. 

The Chairman requested that Mr Schneier should put its objections in writing to 
the Town Clerk for referral to this Committee for further discussions. 

Mr Heard proposed that a legal opinion be sought and that a special meeting with 
Council be held. In support of this proposal, Mr Hamilton-Russell proposed that 
a broader legal opinion be sought and stated that ecological conservation should 
be put before public opinion, wants and needs. Mr A van Hoogstraten seconded 
both the proposals. 

Mr Schneier undertook to contact the Legal Representatives of the Dept. of 
Environmental Affairs and Tourism to clarify the legality of the Referendum and 
allowing of vehicles on the beach. 

Mr Withers proposed that the legal opinion be applied and that a Sub-Committee 
be appointed to reassess the demarcated area before the Easter Weekend. 

A Sub-Committee, consisting of Cir Bishop, Mr Hamilton-Russell, Mr Heard, Mr 
Schneier and Cir Hamman was appointed to meet at the moutjl after the meeting. 
The minutes of this meeting are attached pet:1:~t:itUlt!fls:et,~{':::t,,::t 

Cir Hamman summarised the debate, stating that the law must be obeyed, the 
ecology and tourism source be protected and that the public must be considered. 

The result of the Referendum was NOTED. 

4.2 CONTROLLED VEHICULAR ACCESS: LAW ENFORCEMENT 

The Greater Hermanus Transitional Council resolved at a previous meeting that a sub­
committee, with delegated authority, be nominated to evaluate the outcome of the 
referendum and to decide on further measures which may be required. 
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KLEIN RIVER MANAGEMENT ADVISORY COMMITTEE 12 February 1996. 

167 4-
The sub-committee met on site on 4 December 1995 and decided to institute· the 
following measures as an interim measure: 

( 1) The salt marsh and the beach areas where vehicles are prohibited will be clearly 
demarcated with poles and signage. 

(2) An entrance fee of R5-00 per vehicle per day or R50-00 per vehicle per month 
will be charged. 

(3) A permit and a pamphlet setting out the rules, including a map, will be handed to 
everyone who enters the area or who buys a permit. 

(4) Officials of the Municipality will patrol the area as much as possible. 

The interim measures as set out above were confirmed at the Greater Hermanus 
Transitional Council meeting held on 12 December 1995. 

Mr Page reported that strict policing must be addressed. He explained the 
problems experienced whilst implementing the outcome of the referedum. Mr 
Botha enquired which control and policing methods will be followed during the 
Easter period. 

Mr Hamilton-Russell felt that the discussions have addressed his proposed item on the 
Legal application of the General Policy in terms of the Environment Conservation Act, 
1989 (Act No 73 of 1989): Control of Vehicles in the Coastal Zone. 

The interim measures as set out above were ACCEPTED. 

4.3 CONTROLLED VEHICULAR ACCESS: FUTURE LAW ENFORCEMENT 

A letter, dated 13 · December 1995, was received from the Hermanus Rate Payers 
Association. An extract from the letter follows below: 

"The result of the referendum regarding admission to the Klein River Lagoon mouth. 

We understand from an article in the Hermanus Times that an entrance fee of R 5-00 
per vehicle per day or R 50-00 per vehicle per month will be charged. That a 
permanent law enforcement officer will be stationed at the entrance to see that 
motorists stay within the demarcated area. 

Even during the time that entrance to the area was forbidden many vehicles gained 
access at points other than the old entrance and cruised freely along the beach. 

We would like to be assured that a permanent full-time law enforcement officer will 
indeed be full time and that his hours of duty will not begin at 09:00 and cease at 
17 :00. We would also like to have a copy of his job description so that we can be 
assured that he has adequate powers to control illegal behaviour at all times." 
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5. 
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Mr Ratcliff proposed that the pay gate be manned during all weekends with 
persons willing to do this type of work at a minimal tariff. The Chairman 
proposed that permission be sought from Council to place volunteers at the pay 
gate over weekends. 

It is RECOMMENDED that permission be sought from Council to use 
volunteer workers to man the pay gate. It was further RECOMMENDED that 
the current law enforcement measures should remain in place. 

THE KLEINRIVIERSVLEI CONSERVATION TRUST: FINAL APPROVAL 

Mr McCarthy informed the meeting that the Trust Deed has now been finally approved 
by the Master of the Supreme Court. 

It was enquired whether an employee from the local Cape Nature Conservation Office 
could be co-opted onto the trust. Mr Heard confirmed that an employee from the 
Department of Cape Nature Conservation could be co-opted. 

The Chairman stated that the Kleinriviersvlei Conservation Trust was founded to 
control and handle financial matters, such as fund raising for the conservation of 
the Klein Riviersvlei. 

NOTED. 

6. EASTERN BOUNDARY: MUNICIPAL ACCESS ROAD AND SLIPWAY 

The Hermanus Lagoon Property Owners Association has been concerned about the 
municipal access road and slipway on the eastern b0tjndary of the municipal area. 

Concern was raised about the pollution of the Lagoon as a result of the access 
road and deteriorating slipway. 

The Town Engineer was requested to investi9ate the possible closure of the road 
and slipway. He reported that the situation could be improved if the slipway and 
road were closed. 

It is RECOMMENDED that the road and slipway be closed as soon as 
possible. 

7. DATES OF MEETINGS TO BE HELD DURING 1996 

The dates of the remaining Committee meetings to be held during 1996. 

Mr McCarthy proposed that the meetings be held bi-monthly. 
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ANNEXURE 1 !Item 4.1) 

toINTS DISCUSSEll..ATLAGOON..SlTE_M..l!:ETING Jl/J.!96. 

Present at meeting: 
Mr Jimmy Bishop.(councillor) -; 
Mr Norris Schneider. (DEA) 
Mr. Duncan Heard. (CNC) 
Mr Leon Stein. (CNC). 
Mr MaJt Carstens. (RSC) 
MR Simon Barlow.(independant) 
Mr Shaun Page.(Municipality) 

MR Schneider expressed his concern about the current demarcation of the vd1icle 11cce~~ 

area. he insisted that a buffer zone be demarcated between the lagoon edge and the current 
denw-cated line. lie emphasised that according to legislation pertaining to the sea-shore 
act. areas directly adjacent to the lagoon edge th.at are used for recreational purposes 11111st 

be protected from vehicle access. 

The following recommendations were put forward: 
I. The sensitive salt marsh area on the eastern side of the entrance be completely cordoned 
off to vehicles. 

2. That a ~nd line of poles be erected between the lagoon edge and the existing line of 
poles. This wiU facilitate a corridor for vehicle acceu, along which parlc:ing 1uetl~ will ~ 
incorporated. This line of poles should also be extended further eastwards from the 
cunenl parking area at the mouth of the lagoon up to the first dune where the RSC 
jurisdiction begins. This must be done in order to prevent acces..'I to the winter bay a,ea 
which at the moment occurs within anuncontrolled "no-mans land". 

J. It was suggested that the lagoon area be closed to vehicles at a certain time in the 
evanng as this is when most of the reckless behaviour occun. The actual 6pcning and 
closing times nrust still be finalised as well as when these measures will come into 
ope.ration. 

4. That temporary labouren or students be employe<I during senwn time to cont1ol the 

pay gates. 

5. An attempt must also be made to incorporate all the existing signboards into one or 
possibly two informatory signs indicating the reasons for the controlled access. 

6. Mr Carstens said that they would be able to supply a caravan and manpower to control 
their entry point'on the lagoon during the Easter holiday period 

· 7. The current info brochure th.lit is tuinde-:1 out lo the puhlic upon entry, be upgiaded and 
rodesi gned. 
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Greater llerman us res i ­
dents voted overwhelm­
ingly in favour of control ­
led access to the Klein 

' 
River lagoon mouth . 

The result of the refer ­
endum about the issue w;is 

Counting the votes ... Mun.lclpal stai'fWTfma ay, 
Joseph Dynaard and Lorna Terhlanche with the pile 
of more than.J 000,referendum fo~ms, ,. • • • • • , - • • . 

es' 
chamber on rriday. In to 
tal 2 772 people voted 'yes' 
am.I 701 'no' to 1hc ques ­
tion: "/\re you in favour of 
strictly coi1trollcd vehicu­
lar access to the lrnrd sand 
of the Klein River mouth 
area?" 

There were 15 spoilt pa­
pers. 

The chairman of th e 
Klein River Management 
Advisory Committee, Mr 
Jimmy Bishop, expressed 
his satisfaction with the 
outcome. lie said it was 
"very encouraging" that 
nearly 3 500 people voted . 
However, residents in 
places like Zwelihle and 
Fishcrhavcn showed .virtu­
ally no interest in the ref-

ere11du111 . 
Mr Bi shup said in renl ­

i1y 1hc H'fc- re11du111 result 
means 1ha1 a parking nrcn 
is going to he c reated at 
the lagoon mouth. "The 
sand road to the mouth will 
he open for veh ic-les, but 
under very s trict condi ­
tions." 

The c11trn11cc fe e will be 
R5 per vehicle pl'r day or 
R50 per m,rn1h. and each 
motori s t w ill he supplied 
by an infor111a1ion sheet 
about control measures. A 
permane nt law enforce ­
ment offi ce r w ill he sta ­
tioned at th e {'nlrancc lo 
sec that motori s ts stay 
within the d e marcated 
area. 

( )11q:1·\\ 11 1,•,:1 1.., · ,·11 T (I C­

II S IIH'. d r. l> a wic de Yil­
lic-rs , ' 11 l..0 111 111i ssic- van on­
der« >e k 1w die pc-rlemoen­
hrclr yl i11si el. 

Il ic nptog hct voor die 

MICRO~ 
HI-Fl's 

-cnr HIGH & BROAD !t 
HERMANUS 

TEL (0283)700304 



DEPART EM ENT VAN OM GE WINGS AKE I DEPARTMENT OF EN V ANNEXURE 1 (Item 4} 

Teleloon/Telephone 

(021 )4023024 

Namie/Enqulries 
S . M. Schneier 

Telegram me/Telegrams 

Omgewing 

Verwysing/Relerence 
A25/7/8/3/2/2 

----~ -" • I r I::~ ' 
~ ' ~. 

,... ,., uS ' 

! ~ :tf ,...~ 

oCt 
The Town Cle1:k , . n -
Hermanus Mun1c1pal1 ty -~ --\~~-
PO Box 20 · 
HERMANUS 
7200 

Dear Mr. van Rooyen 

Faksno/Fax no 

( 021) 252920 

Chief Directorate: 
Environmental Management 
Private Bag X2 
Roggebaai 8012 

-,996 ~5- 2 2 

-1#6/4/1/4 l 7 l(pl '3} if 
TC 
ad:. 

GENERAL POLICY CONTROLLING VEHICLES IN THE COASTAL ZONE : HERMANUS 

Your letter dated 18 January 1996, reference 17/6/3 /4, and the 
meeting of the Klein River Lagoon Advisory Committee held on 12 
February 1996 , have reference. 

In my previous letter the opinion was expressed that the referendum 
was invalid due to the ambiguous wording of the question posed t o 
ratepayers. As stated in your letter, your Council disagrees with 
this opinion. I stated at the abovementioned meeting that legal 
advice would be sought in order to clarify this issue. Although a 
legal expert has been approached, this legal opinion has 
unfortunately not yet been given. 

In my let te r dated 23 June 995, it was pointed out that vehicle us e 
i n the vi ci nity of the Klein River estuary mouth could only be 
permitted subject to certain conditions. Mr. D. Heard of Cape Nature 
Conservation and I carried out a site visit prior to the 
abovementioned meeting to ascertain whether these conditions had been 
complied with. The c l o sure of the salt marsh area near the vehic l e 
access poi n t in ac cordance with one of the sta t ed conditions was 
noted. Another cond ition concerned the necessary closure of the 
e nti re area immed iately adjacent to the estuary. It was noted during 
t he site visit that the rec reational area adjacent to the sea had 
been closed to vehicles by t he erection of beacons on the sea side 
of the area open to vehic l es. However, the area adjacent to th e 
estuary remained open to vehicles. This area includes intertidal sand 
flats ( ti prawn-beds ti) which are particularly s ens itive to vehicle 
traffic . This area is also a popular recreational area where children 
in particular are vulnerable to vehicle tra ffic . I expressed my 
concern during the meeting that this area had not been closed to 
vehicles. Mr. Heard and I revisited the site after the meeting with 
Mr. J. Bishop of your Council a nd Mr. S. Page, one of you r 
conservation officers. These two gentlemen accepted the need for this 
area to be closed to vehicles . I revisited the site during the Easte r 
we e k-end and noti ced that the area had still not been clos ed. 

MELD ASSEBL I EF BOVERMELDE VERWYS I HG IN U ANTWOORD t I N REP LY PLEASE QUOT E ABOVE REFERENCE 
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As you know, the control of ve hi c les on t he coast must be consis tent 
with the General Pol i cy i n terms o f the En vi ronment Con s eration Ac t , 
7989: Control of Vehicle s i n t he Coastal Zone. Perm i tt i ng ve h icle 
access to the area immedi a tely adjacent to the e stuary is 
incons is tent wi t h sec tions 3. 1 .1 and 3 . 1 .3 of the Gener al Poli c y. The 
Policy binds all loca l authorit i es as well as other g o vernment 
institutions, in terms o f sect i on 3(1) of t h e Envi r o nment 
Conservation Act (No. 73 of 1989). In terms o f sec tion 3( 2 ) of t he 
Act, the Director-General of this Department is responsible f o r 
ensuring that t he General Pol i cy is compl i ed with. 

In terms of the provisions of the Act and the General Pol i c y yo u r 
Council is directed to close the area immediately adjacent to t he 
estuary, to vehicles. The 1 00 metre wide strip refer r ed to in my 
previous letter may be impract i cal as vehicles may be forced to d ri ve 
on softer sand closer to the sea. The width of the veh i cle-f r e e 
str i p, immediately adjacent to the water's edge of the es tuary, ma y 
therefore be reduced to no l ess than 50 metres. The c losure o f this 
area by means of beacons must be effected no later than 1 J ul y 19 9 6 , 
i f this has not already been done. As mentioned i n my pr ev ious 
letter, it must be possible to relocate these beacons i n acc ordance 
with the per i odic change of configuration of the estuary. 

Section 3(2) o f the Environment Conservati o n Ac t req uires the 
Director-Ge neral to take furth e r steps should your Counc i l no t comply 
with the abovementioned direct i ve . Your co-operation in ensuri ng that 
the General Pol icy is c omplied with would be apprec i at e d . 

Yours s i nce rely 

!)~ 
f
·f· ASSISTANT-DIRECTOR : COASTAL MANAGEMENT 

(for) DIRECTOR-GENERAL 

c.c. · Cape Nature Co nse r vat ion 
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ANNEX "R" 

d since 1949) Tel (0283) 23717 FRIDAY, 19 .JULY 1996 90c 

ill , 11 11 1\ ,11, r, 1, C IS ( cm l IC 

1 ga11 g,raad aall\ aar i.'.11 s. il IHHI 

1, i.,k 1'.1d1 11gl'.111cu r i11gd 1a11di g 
1ak gucdk i.: 1111 11g . Sud1 a di c 
1;ul111gc1 Hc 1tr di c 11 mligc li1nd,c 
111 1"1 1111\ 1n1 r, 1cll c ho kikh;1a1 
\ L"I hL·IL: 1111g, gc 11 np li111c111<.:cr 

::ident 
/D local \ 

I 
cut - u11c of Adam 's bc~l 1 

lli..:nds whu was i11 Trans- 1 
kci 0 11 holiday wi1h !um -
Adam ;ind tlm.:c other 
fri ends 11 ere spcarfi , hing : 
wli ik h..: \\ as sur fi ng nea rby. 

I 

,\da111 , .i di \l.: r wi1h n1any · 
y,:,11 "11 ,~pe1i..:ncc, was I.b l 

" :.:11 ,tit I c wh.:n he rc1 11 111..: J 

I 
1,1 ii ,..: i.HJu l w 1-.: tLh <111u1hc1 
, pc.11gu11 . 

, < l11.: .,, l,1~ d11 ing co111p.111· 
I 11111 ,, l\.1id 1Jd I larnsun, nu­
I 1i,cJ , hu1t ly aftcrw~ rd, t!ta1 
i ,\ JJ11l had n,ll surf,Kcd from 

hi , lu , t dc sc<::nt and hi.: rc ­
tunh.: <l tu th..: markcr buuy , 
tu look fo r him. I le lk -
5c..:ntkd and found Adam's , 
speargun lying un the ~ca 1 

b,Htorn and then found his : 
_ bl1dy unl y a few 1nctr..:s J 

· away. They pulled him unto I 
I th..: boc1t un<l uJminbtercJ I 

l'l'R, but ALiam had sulkr.:<l ; 
u ,hallow wuter blu-:k out I 

I and had alr..:a<ly been dead a I 
- 1-.:w minut<::,. I 

An au1np,y performed i11 ! 
East '-"11Jun on Monda y 
cnnlir111cd a shallow water I 

=i bl,1<.:k ,111t a, thc cau,..: tlf 
, d,:llh 
; AJ ,,m ·s older bro th ..: , , 

Jami.:, , lat.: r ~a id that , hal- · 
low water blackoub a,-..: J , 

c,11111 n,1n occum:ncc amo11g­
,t ),111n g di vers who ha1..: , 
110 li: .. r of pushing th ..: 111 -
,..:h c, ii) the l1111 it. 

.. ,\d .1111 ,11'1 .,y, p11 , hi: d 
hi1n,..: lt' It> ,It, 1he hc,1 thJ l 
he , 111,ld ," , ,,id J,1111 ..:, \\ lh l 

l 11 1/ 1/lll lc. '" /J -.j 

Access denied to 
Klein River lagoon 
l\111nicipiil worki.'. IS bloc~cd 
o il ihi.: i.'.lltrance tu tht.: 
Kkin l{iver liigoon 011 T111:s­
da y nlllrning ilrtcr rising 
,1-;1t..:1 k\ ..: b lt,rci.'.d olfo.: iilb 
lt> 11i;1k e 1h..: lkc i, illn to 
c·lu,c t>I I ih t.: 11.11 d Siind ari.:a 
h i \•..: lii LI..: ,. 

I h" slcp w,1' takt.:n in 
an:11 1dall ci.'. ll' llh thi.'. 1i.:li.:1 -
c11 d11111 hdd i11Ik1111an11, 1111 
l ll N11 vi.:111h i.: r la s t yi.:ilr 
11 hc1..:hy 1h..: n1ajorit y of 
I ,·:,ldcll h voled ill l;I\ 0111' or 
, 111, I I) ,u1111 ,,lkd ilCc ..:s, to 
llll: 1, .11.! ,.111d .1 1..:,111!'1h..: l.i ­
!_' ll ll ll. 

:\n·o1 di11g 111 l.i , I y..:a , 's 
1ck1 ..: 11d111111 c,11h ,, vd,ick s 
a, ..: u11l y ,dllllvcd lo d1 ivi.: in 
,111 ;q1p11 >>. i1 11a1d y ~Orn widt.: 
.11 ..: .i whicl1 slrc lt·h..: s h..: -
111 ..: ..: 11 th i.: l.igllon i.:dg..: allll 
1h..: h111d ..: r 111'1ht.: hard sand . 

I hi: ll' ili<.:r k vd l1u s ri , cn 
"' n1uch , o that th is art:a is 
,11 p1 ..:,..:11t , uh111i.:rg..:d . It was 
1111 1hi , 1 ..:,1, u11 th.it acc..:ss 
h.i , ht.: ..:n 11.:111pt1rarily di.: -
111cd " ' vd,id..: , wu11ld u,d y 
h..: .ihk It> 1rn v..:I 011 th..: t.,r­
hidd..:11 , ide ut'1he bo1der. 

M1 Sha1111 l'a g..: , s11p..:rvi ­
Slu· - lli.l l llri.: rc~...:r vcs, said 
1ha11hi , p1..: ve111a1i ve 111..:.is­
u1...: , , a :-. lu c1 1:-, u1c lhi1l scn­

,11i,..: d11 11..: a1..:as 0111side th.: 
1 ..:hi, k 11 , ag.: ar..:a an: pru-
1c,·1cd fro111 di,tmb,111cc . 

I h..: l.ig1lllll si.:di111..:nt l..:v­
..:b and bi.: nn h.:i ghl an; cur-
1 c111 ly h..: ing 111011iton:d by 
th, l 'Sii{ urticials in prcpa-
1.11i 11 11 t'nr th..: IH..:achi11 g 111' 
111 ..: l. 1g1hlll llllllllh. I f, lll ..:\'t: I', 
11 ,..: 11 ,11 cr k v..:I 11." 11111 yct 
1,·;1t·h..: d 1h..: 111.irk ,..: 1 hy 
d,..: 111.11 111 , I, \1 t111ld l:1cili1.i1c· 
.11111i, ·1.d h H . .', h 111 111; 

.\ I 1111 :, :, I.I !;<' II h lllll ) cl 

l, 11 .. 1111 ,1 ·111 .: 11a1 ,·1 wdl 11 ,..: 

so 111uch so !hat houses 
allHlg 1hc lagoon wi ll hi.: i11 
dangi.:r. 

The c hair111 a n or the 
Kk1n Riva Ma11ag..:111e 111 
Ad visory ( ·ll111111itt..:c , 
(Klli\l') Mr .li111n1 y 
lli shop, sa id i.:a1fa:r 1hi, year 

thal all arc in favour or the 
lagoon breaching natural! y. 

llascd on thi.: resulb or 
('Sit{ ' s lllllnilorin g pro ­
gra 111111 i.: ur thc ri,i11g wall'.r 
lc vt:I and po,sihlc arti.:i.:1..:d 
propi.:rty owni.:rs, KR/\C 
,a id the y en visaged th is 

SHOP SOILED • 
SCRATCHED 

FRIDGES 
FREEZERS 

• WASHING MACHINES 
• DISH~ASHER~_:{:·1.J·, 
• RADIOS ~~-

, .. :.-~:_., ... ' 

yea r hi.:ing the last ti mi.: th.: 
lagoon mouth would bear­
tificially bri.:acht.:d . 

Mr l'agc added that cu­
op,ration of all reside nt, ,ir 
11.:rmanus helping lo pro­
tect 1hc Klein Rivet laguo11 
wou ld be appreciated . 

.. 

~ 
~ , .. ... .. ~ ... - .... - .. 

FULL 12 MONTH GUARANTEE 

!~ 

~~1259 
,,Ond BARGAIN 
~ CENTRE 
cnr SWARTDAM AND MIMOSA STREETS 

HERMANUS INDUSTRIAL TEL 0283-24524 
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