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CHAPTER 1
INTRODUCTION

This dissertation addresses the value of shipwrecks, the reasonzevglayis have an interest in
shipwrecks, the nature of competing claims for the shipwrecks figretit persons and how
different national laws and international law, treaties and correntattempts to resolve such
competing claims and the difficulties arising therefrom and plessiolutions to eliminate such
difficulties.

The ocean covers 71 per cent of the Earth's surface and cd@igies cent of the planet's
water, yet more than 95 per cent of the underwater world remainplared! These waters have
separated but also connected civilizations over thousands of years\entbdem the carrier of
many human adventur#\s civilizations grew more advanced humans began to explore she va
oceans. In 1488 Portuguese explorer Bartolomeu Dias rounded the Cape of GueodtHhe
southern tip of Africa, establishing the possibility of a sea rdatehe Far East.In 1492,
Columbus's voyage to the New World is regarded as the momentiofdsimvestward exploratioh.
Bristol merchants first probed the Atlantic in 1480 in searchnoisknd they called Brasile and
they continued to send two or three ships west every’y@aring such expeditions, over centuries,
with population explosions, and the use of the sea for the transportdtboth goods and people,
not to mention wars and sea battles, ships have sunk all around tlkde Téwr United Nations
estimates that there are over 3 million shipwrecks on the se& floor.

With the technological advances every year researchers atssadve been more able to
investigate deeper into the unknown ocean floor resulting in shipwreckg beicovered more
frequently. Moreover, the creation of treasure-hunting companigls as Odyssey, who define
themselves as world leaders in deep-ocean shipwreck exploréi@snalso resulted in the increase
in discovery of shipwrecks.

When one thinks of a shipwreck lost deep underwater, it is easykodhit as a total loss,
however this is not the case. Depending on environmental conditions, mpnwyexks have been

! National Oceanic and Atmospheric Administratiomjtéd States Department of Commerce available at
http:/Mww.noaa.gov/ocean.htilhst accessed on 15/01/2014

2 http://www.unesco.org/new/en/culture/themes/undésmeultural-heritage/the-underwater-heritage/wsédiast
accessed on 15/01/2014

% Professor Callum Robert3he Unnatural History of the Se2009), page 33

* Professor Callum Robert3he Unnatural History of the Se@009), page 33

® Professor Callum Roberts;he Unnatural History of the Sef2009), page 33

® United Nations Educational, Scientific and Cultuaganization, The Protection of the Underwatelt@al Heritage,
Wrecks available dittp://www.unesco.org/new/en/culture/themes/undésmweultural-heritage/the-underwater-
heritage/wrecksflast accessed on 15/01/2014

" Odyssey Marine Exploration, Company Overview ald# athttp://www.shipwreck.net/aboutus.pHpst accessed on
27/01/2014
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preserved underwater for thousands of years. Shipwrecks maypotbereé valuable in various
ways.

A shipwreck may be of value commercially. Throughout time ships bhaem used to
transport valuable cargo. For example, 38 Gairsoppghat was sunk by a German U-boat in 1941
was carrying a total cargo of silver worth £600 000 at the ttheeSS Montolawhich sank as a
result of a torpedo from a German submarine was carrying a cargo of tkrf&210 000; and the
Nuestra Senora de las Mercedeas a Spanish warship that was sunk by a British frigatenst
carrying nearly 600,000 gold and silver coins.

A shipwreck may also provide precious historical information. A st@pkv by its very
nature is testimony to trade and cultural dialogue between peopereover, the unique
underwater environment created by the pressure and constant emaperdture creates a time
capsule preserving the wreck which can often provide a snapshotliéé thie board at the time of
sinking. States, and the communities within them, would consider rhgnwrecks and their cargo
to be part of their cultural heritage.

Furthermore, many shipwrecks, such as $i$e Gairsoppand SS Montolawere military
vessels and may contain sensitive information or be considered gjtasefor the persons that
served and died on board.

As a result of a shipwreck possessing such values, when a dtkpwrediscovered
competing interests arise between various parties that raiay ah interest for differing reasons. It
has been described as a ‘tug of war for the spoils with the centdstants being the salvors, the
original owners or their successors and national or State govetisared their allies, the historic
preservationists’’ The recent cases @he Titanicand The Nuestra Senora de las Mercetiase
highlighted the many complex legal issues that arise asudt 1of these competing interests. These
cases have also highlighted the inconsistency, lack of clamtyparhaps inadequacy of the current
legislation dealing with the discovery of shipwrecks in internatioaaders. This dissertation seeks
to address those issues.

Competing interests usually involve three different scenarioherinst scenario, a salvor
attempts to assert rights over a shipwreck in competition \w&hotiginal private owners. This
generally involves the application of the law of salvage or thedffinds to determine private
property rights.

In the second scenario, a salvor attempts to assert ownershgp aigirt a shipwreck in

competition with the claims of the original flag-State ownensthis scenario, the salvor will still

8 Odyssey Marine Exploration, Shipwrecks availatbletep:/Avww.shipwreck.net/shipwrecks.phast accessed on
15/01/2014

° Elizabeth VarmerRMS Titanic: underwater cultural heritage's sa@é’, Journal of Business Law 271 (2012), page
276
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claim ownership, or claim a salvage award, under the law of findaleage but such claims may
compete with the claims made by the Sovereign State which may rely on sowensignity.

In the third scenario, a salvor attempts to assert rights awstipwreck in competition
directly with the flag-State, and the State or people of cultarain. Recent international
developments in this area of law show that when dealing with shgB®y its economic value
should be superseded by other more important considerations, such asebgoprof underwater
cultural heritage. International conventions and the growing remogrof the importance of
underwater cultural heritage has had the effect of dilutinglesgkning the importance of legal
doctrines such as law of salvage and the law of finds, as well feag-State's ability to claim
sovereign immunity.

This dissertation outlines the main legal issues relatingathh ecenario using England,
South Africa and the United States of America as examples)detaese are States have important
interests in shipping and therefore, have more developed laws appii to the resolution of
claims over shipwrecks. Key cases referred to illustratectimeplexities involved and highlight
areas of common ground and differences in the way that the couhtssef States have dealt with
parties’ rights to shipwrecks. The law and cases show that #ineremportant differences in the
manner that rights are recognised depending on location of the vaedkhe jurisdiction which
determines the rights over the wreck. This serves to emphhsiseed for a more comprehensive
and clearer set of rules that takes into account the interealiscoimpeting parties and of uniform
application throughout the world. This can be achieved through an imbeadatonvention or in
the alternative, by contractual arrangements between saleomsers, flag-States and other

interested parties.
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CHAPTER 2
COURT JURISDICTION ON WRECKS

2(i) —Jurisdiction over shipwrecks located in international waters

The first issue that a finder of a wreck, or salvor, will fadeen attempting to assert rights over a
shipwreck will be the issue of jurisdiction. The concept of jurisoiictias been described as 'the
power of a court to hear and decide an issue between parties dne &dfect to its judgement”
The issue of jurisdiction is more complicated if the shipwredkdated in international waters as
the wreck will not by reason of its situ, be subject to any one State's jtioisdi classical view on
the doctrine of the freedom of the high seas was given in 18ari Eyglish Admiralty Judge who
declared that ‘in places where no local authority exists, whersubjects of all States meet upon a
footing of entire equality and independence, no one State, or any fibjscts, has a right to
assume or exercise authority over the subjects of another. tian ran exercise a right of
visitation and search upon the common and unappropriated parts of thevseanlsaon the
belligerent claim

International law now determines the jurisdiction, and thus controlatB&ite can exercise
over property found in international bodies of water. The sources of douhalty jurisdiction can
be found in statutes, Conventions, rules of court and judicial doctfi@nventions in particular
play a major role in the expansion or restriction of admiraltiggiiction of States. Moreover, the
ratification of international conventions means that the internahicipal laws of different
countries now show greater similarity to one another.

The principal international convention governing jurisdiction of the sethasUnited
Nations Convention on the Laws of the Sea 1982 (UNCLOS). UNCLOS, lasasveeeking to
clarify the definition, nature and extent of international jurisdictn the territorial sea (defined
below) and contiguous zones, has created new maritime zones stieh @sitinental shelf, the
exclusive economic zone and archipelagic waters. This dissertatiomainly be looking at
shipwrecks that are found in the high seas (defined below); howesas mvolving shipwrecks
within territorial waters, and other maritime zones, wheredigi®n is not contested, will also be
discussed, to illustrate the courts approach to the determinatiaghts m a shipwreck. Water
within 12 nautical miles of a State's shorelines is considerddhwviiie territory of that State and the

sovereignty of each coastal State over its territorial'iseexercised subject to UCNLOS and to

19 Gys Hofmeyr, Admiralty Jurisdiction: Law and Practice in Soutfrida’ 2 Ed (2009), page 20
" The Louis2 Dodson’s Reports (1817) 219, 243-244, per Sitiail Scott, later Lord Stowell
12 Aleka Mandaraka-Sheppardiodern Maritime Law and Risk Managenie@tEd (2009), CH 1, page 8
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other rules of international lav/®. Beyond the internal waters of a State, the territorialasehthe
EEZ is an area of water termed the ‘high seas’ that n@ $&@s control ovéf By customary
international law the freedom of navigation on the high seas is abseliiject to exceptioris.
Article 89 UNCLOS provides that ‘no State may validly purportujact any part of the high seas
to its sovereignty’. It is beyond the scope of this dissertatiodigouss the powers that States
possess over each maritime zone; however it is important to agipréat a salvor must be able to
bring the claim relating to the shipwreck within a State'sdici®on to be able to assert rights over
it.

Admiralty Jurisdiction is achieved in various ways in differenisglictions. In England, for
example, the present statute dealing with jurisdiction is the Swep@ourt Act 1981 (SCA) and the
rules of court for admiralty procedures in Part 61 of the Civil &tore Rules 1998 (CPR), as
amended, and new Practice Directions. In South Africa the Admihattgdiction of the High Court
is governed by the Admiralty Jurisdiction Regulation Act 105 of 1988R@. In the US Article
lll, Section 2 of the United States Constitution grants origumasgliction to US federal courts over
admiralty and maritime matters.

These jurisdictions are unique due to the existence of adgtisgas which can be described
as actions in regard to rights over property within a Stat&'gory. As mentioned above, States
only havein remjurisdiction over the property situated within their territory, timusemactions can
only affect property within jurisdiction of the court. This neegg complicates the resolution of
claims in respect of shipwrecks that are located in internatwai@rs and not within any particular
State's jurisdiction.

While ships located in the high seas are not within any one'sSgatisdiction, there are
legal mechanisms for courts to obtain jurisdiction to adjudicaienslrelating to them. One of such
mechanisms that have been developed is called 'constrinctesa jurisdiction’.

This problem can be overcome by physically removing and tgdanigof the property (i.e.
the shipwreck) to the court giving the court constructive possesSanstructive possession does
not actually require the court to be in physical possession tifeajiroperty. It is based on a legal
fiction that ‘theres is not divided and that therefore possession of some of it is conathuct
possession of alf® It is important to note that although the court becomes in conseucti

possession of the property, the action that is under a construnctes jurisdiction is not exclusive

13 Article 2(3) United Nations Convention on the Lasfghe Sea

YArticle 3 Part Il ‘Territorial Sea and Contiguousrie’; Article 86 Part VII ‘High Seas’ United Natis Convention on
the Laws of the Sea

15| A. Shearer:Problems of Jurisdiction and Law Enforcement agaibelinquent Vessélsiternational and
Comparative Law Quarterly (1986), page 9

*RMS Titanic Inc v Havet71 F. 3d 943 (1999) {4Circuit) USA, at 952 - 953
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jurisdiction as any other State would have the same power to tissusame ordéf. The court
would therefore be able to issue declarations and orders in relatithme tproperty but final
enforcement would be ineffective until the whole or part oféisés brought before the court.
This mechanism has been used in two recent important cases inwpmgecks located
in international waters, namely tféanic'® and theNuestra Senora de las Mercetfes will deal

with each one in turn.

2(ii) — TheTitanic

TheTitanicwas a British owned steamer that sank in international waters of Hr@idiDcean. She
was left to rest for 73 years before being discovered bynaAmonerican and French expedition
1985 and is now known to be located in international waters around 400affikbe coast of
Canada, around 12 500 feet deep.

In this case no court could be said to have jurisdiction over the sukwecause it is not
within any State's territory. Thus, for the court to be able &yoese jurisdiction over thé&itanic
they had to find constructive possession. In 1993, RMST, the then salviced, the Eastern
District of Virginia to exercisén remjurisdiction over the Titanic. RMST brought a wine decanter
along with other objects from the shipwreck within the territoryioginia to assist the court in
obtaining jurisdiction. The court decided that ‘when property is outsfidliee State a court's ability
to adjudicate right as to them is limited, but not meaninglesscdte can adjudicate the claim,
ensure enforcement within its State and hope that it will be enforced elsefhere

Accordingly, the Fourth Circuit found that it had construciiveem jurisdiction over the
wreck when any portion of th&itanic was within its jurisdiction and the salvor was able to
continue with its salvaging operations. The expression of hope by thé i@dhis case as to the
orders being enforced elsewhere, however, emphasises the lirtits jofisdiction exercised and

risks over its recognition outside that jurisdiction.

2(iii) — The Nuestra Senora de las Mercedes
In May 2007, Odyssey Marine Exploration Inc. (Odyssey), athegeiterprise in the field of deep
ocean explorations, announced the discovery of a shipwreck of a Spanish frigate\ubstra

Senora de las Mercedashich sunk in 1804 by the British fleet some 100 miles west of tiasS

7 RMS Titanic Inc v Havet71 F. 3d 943 (1999) 4Circuit) USA, 969

8 RMS Titanic Inc v Havet71 F. 3d 943 (1999) {4Circuit) USA

19 Odyssewarine Exploration inc. v The Unidentified Shipwkadessel and the Kingdom of Spain, the Republic of
Peru US District Court, Middle District of Florida, Wga Division, 3 June 2009; Case no. 8:07-CV-614-SDM
MAP

20 RMS Titanic Inc v Havet71 F. 3d 943 (1999) {4Circuit) USA, 969

2L Odyssey Marine Exploration, About Us availabléidp://www.shipwreck.net/aboutus.pHpst accessed on
06/02/2014
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of Gibraltar®®> Again, similarly to the case of tHBtanic, Odyssey brought some salvaged items
from the frigate to the United States and filed an admigaityst action by symbolically depositing
a small bronze block with the District Court. Following the ca@noement of the action by
Odyssey, the States of Spain and Peru along with various desceafigeisple who had died
aboard the ship also filed claims in the case. The court founththatlvaged items had been taken
from a sovereign Spanish ship and was entitled to sovereign immamdtythus could not be
arrested. Although the court eventually refused jurisdiction on thengs of sovereign immunity it
is nevertheless important to note that the lower courts had se@jcirisdiction over the shipwreck
prior to the argument of sovereign immunity being raised. The gignde of the case was that, as
in the case of thditanic, the courts were able to have constructiveem jurisdiction over the
wreck that was located in international waters, at leagh®purposes of deciding whether or not

and the extent to which it was able to exercise jurisdiction over the shipwreck.

22 0dysseWMarine Exploration inc. v The Unidentified Shipwkédessel and the Kingdom of Spain, the Republic of
Peru US District Court, Middle District of Florida, Wga Division, 3 June 2009; Case no. 8:07-CV-614-SDM
MAP
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CHAPTER 3
PRIVATE PROPERTY RIGHTS (LAW OF SALVAGE v LAW OF FINDS)

Once jurisdiction has been established in a particular coud, likely that legal rights will be
contested between various parties claiming an interest in thershlipWwhe salvors must expect to
compete in a ‘tug of war for the spoils; [with] the usual coatgst[being] (1) the salvors; (2) the
original owners or their successors; and (3) national or §t@aternments and their allies, the
historic preservationist§® There are numerous views on the appropriate rule to apply to

shipwrecks. Once such view explained that there were three main options:

‘(1) the salvage rule that the salvor does not create any owmerghts in the property
saved: (2) the finders principle, informally expressed as 'findepers, losers weepers,' at least in
the case of abandoned property; or (3) the international law gegrtbiat property of historical and

archaeological importance should be preserved for the benefit of mankind as &fvhole.’

The following chapter will discuss and outline the law of salvagd the law of finds, their
application to shipwrecks and whether they are an adequate regapelyo Because of the fact
specific nature of shipwrecks it is important to look at how thedasalvage and finds have been
applied in different jurisdictions in relation to different facttpats. Consequently, this chapter will
look at both regimes and their application to shipwrecks in the predoimraitime jurisdictions

with particular focus on the United States of America, England and WaleoatidASrica.

3(i) - SALVAGE

Salvage has been defined as ‘any act or activity undertakesisb @avessel or any other property
in danger in navigable waters, or in any other waters whats@ever’ claimant is successful in
claiming salvage they will be rewarded for their efforts. Tited part of this chapter will first look
at the origins of salvage law followed by the application of thedasalvage in the jurisdictions of
England, South Africa and the US.

3(i)(a) - Origins of salvage law
Our present-day admiralty law originate from maritime pecast from nearly five thousand years

% Thomas Schoenbaunfdmiralty and Maritime Law{2011), Chapter 16-7
% Thomas Schoenbaunfdmiralty and Maritime Law{2011), Chapter 16-7
% Article 1(a) International Convention on Salva§8a
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ago in the Mediterranean S€aThe first recorded system of marine law was created and
promulgated by the Rhodians around year 30 8&om this Rhodian maritime code emerged the
beginnings of the law of salvage where a salvor was awardedian of the goods he saved based
on the danger involved in the resce.

The Romans subsequently modified Rhodian law by providing a rigittnopensation from
the owner of the salvaged property rather than a portion of the savga. This Roman rule of
salvage was further developed and elaborated upon by the Laws of @lehentwelfth century
AD, the precursor to English maritime 1&W.

The principles of salvage were continually refined and developadtigg$ of the Admiralty
Court in England. But it was not until 1910 that these principles wefeditoy the first salvage
Convention to apply internationaffy.

The salvors right to an award arises from the fact thahgalis a mixed question of a
private right and public policy. The purpose of salvage is not only tpensate the salvor for the
benefit he has conferred to the salved property, it is also proardexentive to seafarers to take
risks for the purpose of assisting others in dafiger.

The question that must be asked is whether the law of salvaggplicable to shipwrecks
resulting in a salvor being entitled to a salvage award foralvage operation. This question has

been answered differently in different jurisdictions.

3(i)(b) — Law of Salvage in England and Wales
Salvage law in the England and Wéfds based on the 1989 Salvage Convention (the Convention)
which came into force internationally in 1996 and was enacted mgbsk law by Schedule 11 to
the MSA 1995”

Article 1(a) defines that, for the purpose of the Convention, a sabaation means any
act or activity undertaken to assist a vessel or any other propertygardamavigable waters, or in

any other waters whatsoeV&Article 2 of the Convention provides that the Convention shall apply

% Daniel P. LarseriDwnership of Historic Shipwreck in US LaWhe International Journal of Marine and Coastal
Law, Vol 9, No 1 (1994)

2" Daniel P. LarseriDwnership of Historic Shipwreck in US Lahe International Journal of Marine and Coastal
Law, Vol 9, No 1 (1994), page 32

% Daniel P. LarseriDwnership of Historic Shipwreck in US LaWhe International Journal of Marine and Coastal
Law, Vol 9, No 1 (1994), page 32

2 Daniel P. LarseriDwnership of Historic Shipwreck in US Lahe International Journal of Marine and Coastal
Law, Vol 9, No 1 (1994), page 32

%0 Aleka Mandaraka-Sheppartodern Maritime Law and Risk Managemer’Ed (2009), CH 13, page 634

31 Aleka Mandaraka-Sheppardfodern Maritime Law and Risk Manageme®’Ed (2009), CH 13, page 634

%t is beyond the scope of this dissertation teutis all the elements of salvage in full detailyewer, relevant
elements of salvage in relation to shipwrecks kélldiscussed.

¥ Schedule 11 Merchant Shipping Act 1995 (Unitedgiom)

% The UK has made a reservation, pursuant to Arolef the Convention, under Paragraph 2(1) Part 8chedule 11
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whenever judicial or arbitral proceedings relating to matteedt deith in this Convention are
brought in a State party. Article 6(1) provides that the Convention abpaly to any salvage
operations save to the extent that a contract otherwise provides expresslynplid¢ation.

There is an exception with regard to salvage operations contimflgublic authorities.
Article 5 provides that this Convention shall not affect any promsiof national law or any
international convention relating to salvage operations by or undemntrol of public authorities.
Additionally, subject to Article 5, Article 4 provides that the Convanshall not apply to warships
or other non-commercial State-owned vessels, unless a Statelgeides to apply the Convention
to warships.

The question is whether the law of salvage in England and Watebecapplied to the
salvage of a shipwreck. For the law of salvage to apply to shikgyralt the elements of salvage
must be satisfied, namely: (i) there should be a recognised soigé#er; (ii) the object of salvage
should be in danger at sea; (iii) the salvors must be volunteersivaridefe must be success by
either preserving or contributing to preserving the property igetdn The main issues that have
arisen in relation to the application of the law of salvagehtpwreck are; (1) whether a shipwreck
is a recognised subject of salvage; and (2) whether a shipwaedatisfy the requirement that it be

in danger. Each will be dealt with in turn.

3(i)(b)(1) - Recognised subject of salvage in England & Wales
The first problem that arises when attempting to apply the lawabfage to a shipwreck is
determining whether a shipwreck falls within the definition of priypéhat is recognised subject of
salvage. Maritime law has traditionally recognised that prgpssth as ship or craft, cargo on
board, freight payable pursuant to the contract of carriage, andrew#eed on board the ship be
property that is capable of being subject to salVdd@ée concept of property has been expanded by
the Convention, for example, the Convention also recognises savimg liéfie independent subject
of salvage, regardless of whether or not the life salvors saedproperty in dangéf. The
Convention also recognises as subject of salvage the protection of the marine emtironme

To determine whether a ‘shipwreck’ is capable of being a ‘$bipghe purposes of the law
of salvage, the concept of a ‘ship’ must first be defined. Section 3d8¢hg MSA 1995 defines
'ship' as including every description of vessel used in naviga#tomessel used in navigation is
confined to a vessel which is used to make ordered progression overtéhdrarm one place to

to the MSA 1995 that Salvage does not apply tathlaaters.

* It is beyond the scope of this dissertation teuis all elements of salvage law. For a more @etailudy on the law
of salvage in England see Aleka Mandaraka-Shepfdaiiern Maritime Law and Risk Managemer#’Ed (2009)
Chapter 13

% Aleka Mandaraka-Sheppartodern Maritime Law and Risk Managemer®’Ed (2009), CH 13, page 643

37 Aleka Mandaraka-Sheppartodern Maritime Law and Risk Managemer’Ed (2009), CH 13, page 643
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another, although it is not a necessary requirement that it shoukkdean transporting persons or
property by water to an intended destinaffb@rafts that are used for having fun without the object
of going anywhere, such as jet skis, are not 'used in navigat@ara, accordingly, excluded from
the definition of 'ship or vesséP Article 1(a) of the Convention defines 'salvage operations' as
including services rendered to vessels, or to any other propedgniger. Article 1(b) defines a
vessel as meaning 'any ship or craft, or any structure capable chtn@vig

Having defined the concept of a ‘ship’ the question of whether a suhkeros shipwreck,
falls within the definition of a ‘ship’ or ‘property capable of bethg subject of salvage’ can now
be dealt with. Section 255(1) MSA 1995 defines a wreck as includisgrie flotsam, lagan and
derelict found in or on the shores of the sea or any tidal wAtdrough a wreck still may be
considered a ship, it will no longer be capable of navigation medmatgt cannot fall within the
definition in Article 1(b) of the Convention. Perhaps if the court weréake into account its
original use of being used in navigation prior to becoming a wrackhipwreck could be
considered a ship 'capable of navigation’; however there is no preeduenat the courts have done
So.

If a wreck is found not to be a ship for the purposes of Article it(bgs been submitted
that a wreck will fall within the definition of 'property’ in Agke 1(c) as 'not permanently and
intentionally attached to the shoreline’, and thus will be capable of being ftgattage’®

Moreover, a wreck which contains treasures may be a subjedvafisaprovided there is
no reservation made by contracting States as to archaedldigids, as is allowed by Article
30(1)(d) of the Convention.

It is therefore unclear whether the English courts would fiatl ahshipwreck is capable of
being property subject to salvage. This emphasises the need for ainclardication on whether

shipwrecks are to be considered property subject to salvage.

3(i)(b)(2) - The Danger Element in England & Wales

The second difficulty with applying salvage law to shipwrecks ig¢lj@irement that the object of
salvage must be in peril or danger at sea. The general principle gfesaédvtaat there must be some
real danger, which is likely to expose the property to destructicamagé’ An apprehension of

danger is sufficient, but it must not be a fanciful danger. Dr. Lustiingas been of the opinion that

3R v Goodwif2006] 1 Lloyd's Rep 432

%R v Goodwif2006] 1 Lloyd's Rep 432; Aleka Mandaraka-Sheppaiddern Maritime Law and Risk Management’
2 Ed (2009), CH 13, page 644

0 Aleka Mandaraka-Sheppartodern Maritime Law and Risk Managemer®’Ed (2009), CH 13, page 645

“1 Aleka Mandaraka-Sheppartodern Maritime Law and Risk Managemer’Ed (2009), CH 13, page 647
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'it is sufficient if there is a state of difficulty, and seaable apprehension [of dangéf]h the case
of The CharlotteDr. Lushington again stated that 'it is not necessary... likadistress should be
actual or immediate, or that the danger should be imminent and ab#olitebe sufficient if, at
the time the assistance is rendered, the ship has encountehzane or misfortune which might
possibly expose her to destruction if the services were not rentfered.’

There are different views with regards to whether a shipwsestll in peril as the ship has
already sunk and the salvor is not preventing it from doing so. Saime ttlat the wreck and its
contents are still in peril from the sea and could become lodamiaged while others claim the
peril has passet.

‘The concept of marine peril is stretched to its limit in tleasure salvage cases, where an

ancient wreck has lain undisturbed on or in submerged lands for hundrez©by more.

Even here, some courts considering the issue hold that a marihexisis because the

vessel is still in peril of being lost though the action of the eleméhts.’

The courts in England and Wales have taken the view that a sbkpisrao longer in peril
and thus do not apply the law of salvage to shipwrétks. a result, a salvage award would not

seem like an option for treasure hunting ventures in the jurisdiction of England.

3(i)(c) — Law of Salvage in South Africa

We will now consider the position of shipwrecks in relation to thedawalvage in South Africa.
The South African coastline is a long and dangerous coastline whargy ships have
unsuccessfully attempted to circumnavigate Africa in their gioeshe riches of the East.The
Cape of Good Hope and Cape Agulhas have been notorious among maooeis the world
where harsh weather has caused many spectacular feats of §alvage.

Present South African salvage law is seen as being a balaneebédtaditional salvage law
inherited from England, and the broadly accepted principles of thendmitenal Convention on
Salvage 198Y (the Salvage Convention). The law of salvage in South Africaskrined in the
Wreck & Salvage Act’ Given the fact that South African Salvage law is also based datliage

Convention, the question of whether salvage law can be applied to shipwikekiso depend on

“2The Phantonfil866] LR 1 A&E 58, p 60, per Dr Lushington.

“3The Charlottg(1848) 3 W Rob 68, p 71.

* Elizabeth Varner,RMS Titanic: underwater cultural heritage's saa@fi, Journal of Business Law 271 (2012), page
11

*>Thomas Schoenbaurddmiralty and Maritime Law(2011), 16-7

“° Pierce v Bemi§1986] 2 WLR 501, [1986] 1 Lloyd's Rep 132

47 John Hare,Shipping Law & Admiralty Jurisdiction in South Afai, 2 Ed (2009), page 396

“8 John Hare,Shipping Law & Admiralty Jurisdiction in South Afai, 2 Ed (2009), page 396

“9The International Convention on Salvage 1989 (IMO)

*0Wreck and Salvage Act 94 of 1996 (South Africa)
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two important questions; firstly, whether a shipwreck is considesadaritime property capable of

being salved; and secondly, whether a shipwreck can be considered to be in danger.

3(i)(c)(1) — Recognised subject of salvage in South Africa

Traditionally, prior to the Salvage Convention, maritime propertyth@ purposes of salvage
included a ‘ship (if used as a ship, her cargo, flotsam, lagan tsaanjethe wreck of each), and
freight.”* Traditionally it would seem clear that a shipwreck would be coreidenaritime
property that is capable of being salved. Article 1 of the Salagnvention has expanded the
traditional definition of maritime property considerably providing thasalvage operation means
any act or activity undertaken to assist a vessel or any ptbperty in navigable waters or in any
other waters whatsoever.’ Property is then defined as meamggfaperty not permanently and
intentionally attached to the shoreline and includes freightsht it therefore seems clearer in

South Africa that a shipwreck be considered property that is recognised sifilsi@vage.

3(i)(c)(2) — The Danger Element in South Africa

Under South African law, without an element of danger, there camobgalvage service. The
guestion is also whether a shipwreck can be considered to bengefdar ‘peril’ to satisfy the
requirements of salvage.

The traditional definition of danger is based on English law puatsitasection 6 of the
Admiralty Jurisdiction Regulation Act 1983 (AJRA), namely that thegeéa must have been r&al
and sensible. For example,The Marie Jos¥€ a vessel was considered to be in danger where it was
in imminent danger of running aground and was provided with an anchor bya shave already
set out Dr. Lushington’s analysis of ‘danger’ in ‘Il.I.B.2 — Thanger Element in the England and
Wales’ above, which is applicable in South Africa.

The prerequisite of the salved property being in danger is now gaoveyn&rticle 1 of the
Salvage Convention; however, in the absence of any definition of ‘datigeicourts will still look
at the common law for guidance. The definition of ‘danger’ should fibrerdoe unaltered by the
Salvage Conventiotf.

The debate as to whether a shipwreck is considered to be in dandke fourposes of
salvage also exists in South Africa and the result is thatlaasseems to suggest that salvage law
is not applied to shipwrecks.

*1 The Gasfloat Whitton No[2895] P 308 R v Two Casks of Tallo@2837) 3 Hag Adm 294&ive Steel Barge&890)
15 PD 142A Raft of Timbe(1844) 2 W. Rob 251

2 The Blairhoyle: Randall v Gra§1895) 12 SC 387The Papanui: Table Bay Harbour Board v New Zealand
Steamship C¢1901) 18 SC 34

>3 The Marie Jose: Mossel Bay Boating Co v Bi({h&01) 18 SC 271

** John Hare,Shipping Law & Admiralty Jurisdiction in South Afai, 2 Ed (2009), page 416.
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3(i)(c)(3) — Application of salvage law to shipwrecks in South Africa
Presuming a shipwreck is considered to be ‘maritime property’ ahgoavreck is considered to be
in ‘danger’, and all the other elements of salvage are satisfisdlvar of a shipwreck in South
Africa should be awarded with a salvage award for his effoasv@will see below, South African
courts have been reluctant to apply the law of salvage to shipwrecks.
In Mills v RecR® although the courts dealt with the issue of ownership in sayingtitter
the original salvor nor the intervening person has a right of ownerbhipwhere there is
competition between the original salvor and an intervening persopolsession, the original
salvor has a preferent right’, the possibility of applying fosatvage award was not expressly
excluded. The fact that the applicant was ‘a professional divermapdsisession of a licence to
salvage, to search and take possession of derelict ships or patd thveuld suggest that the idea
of salvage of a wreck would in fact be possi§idloreover in the case &alvage Association of
London v S.A. Salvage Syndicate,’lwdhere the court found that insurers had not abandoned their
rights of ownership of the wreck, the court did not exclude the pbissidfia salvage award and in
fact suggested that ‘it may be possible that some arrangemght be made whereby the
respondents should continue the operations on the basis of a percentage of the treasur’récovere
To date, however, there is no case law in South Africa in whicltdbg has awarded a

salvor with a salvage award for the salvage of a shipwreck.

3(i)(d) — Law of Salvage in the United States of America
The position in the US is clearer without the difficulties thieteain England and South Africa. The
court will apply the law of salvage in the US if; (1) the propeés in marine peril of being lost; (2)
a person has rendered assistance voluntarily not out of a duty; atiek (@8¢rson's assistance is
successful in whole or in part or contributes to the successvivfgsthe property? If the salvor can
satisfy these elements of salvage he will be entitled tagixel salvage rights which will mature
into a salvage award when he recovers the property.

The elements of salvage in the US are also based on those ofefmational Convention
on Salvage 1989 and are premised upon the notion that the shipwreck has manuthe owner
ought to reward the salvor for rescuing the vessel from perilileé8iynto salvage law in other

jurisdictions, the issue of the existence of ‘marine perilhwegard to a shipwreck has arisen in

%5 Mills v Reck and Others988 (3) SA 92 (C)

*as will be seen below, however, the court dealthwitiis case pursuant to their civil jurisdictionther than their

admiralty jurisdiction which would have requirect thpplication of English law.

*" Salvage Association of London v S.A. Salvage Satedictd(1906) 23 SC 169

8 Salvage Association of London v S.A. Salvage Satedictd(1906) 23 SC 169, at 173

% Daniel P. LarseriDwnership of Historic Shipwreck in US LaWhe International Journal of Marine and Coastal
Law, Vol 9, No 1 (1994), page 36
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litigation when the law of salvage is applied to shipwrecks.

Historically, the definition of a marine peril in the US hagolved sinking ships in rough
seas, vessels ablaze by an accidental fire, a vessel rusmgiagnd, engine failure, or similar
catastrophe® A shipwreck lying on the bottom of the ocean for hundreds of ydarslysbeing
covered by sand and sediment does not seem to fall within the defioitmarine peril. However,
courts in the United States have successfully extended the defioftimarine peril to be able to
include shipwrecks.

The court inTreasure Salvors introduced the new concept of marine peril with respect to
shipwrecks:

‘Marine peril includes more than the threat of a storm, fire oacgi to a vessel in

navigation... Even after discovery of the shipwrecks location it isirstderil of being lost

through the actions of the elemerfts.’

Applying this definition to shipwrecks, US courts have been able tcafsufficient marine

peril upon which to be able to apply the law of salvage.

3(i)(d)(1) - Cases applying salvage law to shipwreck
The law of the United States traditionally follows the concept Wdmiralty has historically
disfavoured the law of finds, preferring instead the distinct policies of the laahafge®

In Zych v Unidentified, Wrecked and Abandoned Vessel, Believed to be tHead3B

"3 the Lady Elginsank in Lake Michigan in September 1860 after a collision with the

Elgin
Augusta The Aetna Insurance Co. paid the claims onlthdy Elgin and became subgrogated
owners of the vessel. In 1989, 129 years later, the ship was Idgasadvor Harry Zych who filed
an action seeking title to the vessel. Zych alleged that abandonnmienttarred because of the
lapse of 129 years and the owner’s failure to make any effortsgdthiis period to recover the
vessel. The subrogated owners defended on the basis that uhe t@imake recovery efforts was
due to the lack of technology available to locate the wreck Zwntih was able to locate it in 1989
through the use of new technology. The federal court agreed withithegsated owners that they
were not required to engage in salvage efforts to avoid abandoning liestintden those efforts
would have had minimal chances for success. The court thereforedapglivage law to the claim
awarding a salvage award to Zych.
The US courts preference in applying the law of salvage gais ahown in the case dhe

% Daniel P. LarseriDwnership of Historic Shipwreck in US LaWhe International Journal of Marine and Coastal
Law, Vol 9, No 1 (1994), page 48

®. Treasure Salvors, Inc v The Unidentified Wrecked Abandoned Sailing Ves89 F. 2d 330, 337 Fifth Circuit
1978

%2 Herner v United States25 F Supp 350 (1982) AMC 847

83 Zych v Unidentified, Wrecked and Abandoned VeBséieved to be the SB55 F. Supp 213 (N.D. 111. 1990)
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Central Americ&. The Central Americawas a wooden-hulled, side-wheel ship built to carry
passengers down the east coast of the United States to Paratha.tdne of its sinking, the
Central Americawas transporting more than 600 passengers, many of whom weyangar
substantial sums of gold as well as a cargo of commercidlvgoith in excess of US$ 1 250 000
(1857 valuef® The wreck of theCentral Americacould not be found for over a hundred years until
1988 when it was discovered by the Columbus-America Discovery GrOAD@G'). CADG
commenced proceedings rem against the wreck alleging that, under the law of finds, it thas
finder of the wreck and entitled to have itself declared the owhehe treasure; or, in the
alternative, that under the law of salvage, it was salvor of the wreck and entitlsdltage award.

The US District Court for the Eastern District of Virginiitially awarded CADG the
entirety of the treasure. The crucial issue for the courtwirether salvage law or the law of finds
should apply. The insurance companies contended the law of salvagppieabde, while CADG
argued for the application of the law of finds. The court held tietaw of finds was applicable
and CADG was the ‘finder' and, therefore, sole owner oC#mral Americaand its gold.

On appeal, the Fourth Circuit reversed the decision, concluding thagsdaw should be
applied, that th&entral Americahad not been abandoned, and that CADG was entitled only to a
salvage award. On remand, the district court held that CADCentitted to a 90 per cent salvage
award for the recovery of the gold. However, this was a Rywibtory for CADG as the projected
costs of the award were $30 million and the amount of gold recoverecmasb21 million,
resulting in a final salvage award of around $19 million. This wagrém the $1 billion of gold
cargo though to have existed at the beginning of the case.

The decision in th&€entral Americaaccords with the clear policy statements of the US
courts in favouring treating those in possession of wrecks as salv@assession rather than
finders seeking ownership.

This view was also taken in the caseRoM.S. Titanic, Incorporated v The Wrecked and
Abandoned Ves$8where the court stated that:

‘one who would come upon a lost ship on the high seas would be encouradeaindneam

attempting to save it and to entertain the idea of taking valeali® for himself as finder.

Indeed, a free finders-keepers policy is but a short step from active piracylagicgi®’

Salvage on th@&itanic began in 1987 by Titanic Ventures and IFREMER who recovered 1
800 objects in 1987 In 1993, the Office of Maritime Affairs of the Ministry ofgHipment,

% The Central America: Columbus-America Discoveryuprg Atlantic Mutual Insurance Co (1992) AMC 2705

% The Central America: Columbus-America Discoveryuprg Atlantic Mutual Insurance Co (1992) AMC 2705

6 R.M.S. Titanic v The Wrecked and Abandoned Vd8&eF.3d 521 (4 Circuit 2006)

®”R.M.S. Titanic v The Wrecked and Abandoned Vd8&eF.3d 521 (4 Circuit 2006)

®8Elizabeth Varner,RMS Titanic: Underwater Cultural Heritage's Saarél, Journal of Business Law 271 (2012), page
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Transportation and Tourism awarded title of the 1 800 objects salvedteohtanic in the 1987
expedition to Titanic Ventures. Titanic Ventures later soldnisrest in the salvage operation and
recovered objects to RMST, which recovered 800 artefacts frofitémec in 1993°%°

RMST recovered further artefacts from expeditions carriednoil®94 and 1996. Based on
these artefacts, the Eastern District of Virginia awardetusive salvage rights to RMST in 1994
and the Fourth Court affirmed that RMST was the first partyuicessfully salvage thBtanic.
Although the Fourth Circuit remanded the case for determination asalvage award in 2006,
RMST failed to submit requests for a salvage award for tvessyeind continued to assert that it
had received ownership rights to ffiganic.”

In response to these assertions of ownership, in October 2007, thet isurt of the
Eastern District of Virginia rejected RMST's public ataand reprimanded RMST, stating that ‘the
court will no longer tolerate these manoeuvres by RMST taimivent the court's final ruling that
RMST is the salvor, and not the owner of the artefd®MST were given 60 days to submit an
application for a salvage award. This strongly supports the caillitsgness to apply the law of
salvage to shipwrecks.

RMST were eventually granted 100 per cent of the fair mas&kieie of the artefacts and
reserved the right to decide how that award would be paid. Howeveay dayer, the district court
Eastern District of Virginia awarded title (subject to the conditenmd covenants) of the artefacts to
RMST as no appropriate buyer had offered to purchas@ttmac for the fair market price within a
year’?

The cases of th&itanic and The Central Americaupport the view that US courts are willing to
apply the law of salvage to cases involving the discovery of shipwrecks by salvors

In contrast to England and South Africa, a salvage award is a likely pibg$drila salvor in
the US courts. This may explain why many salvors of shipwreek mathe past decided to seize

the jurisdiction of the US courts.

3(i)(e) - Is salvage law adequate?
Whether a court will apply the law of salvage to a shipwredkeagefore unclear. Moreover, it is

guestionable whether the application of salvage law to shipwrecgprgpiate as it arguably does

&9 E?ingeth VarnerRMS Titanic: Underwater Cultural Heritage's Sadr#’, Journal of Business Law 271 (2012),

0 Eﬂigﬁeztzs\/arner,RMS Titanic: Underwater Cultural Heritage's Saardl, Journal of Business Law 271 (2012),

n EFI)iiggethGVarner,RMS Titanic: Underwater Cultural Heritage's Saardl, Journal of Business Law 271 (2012),

2 Eﬁ?iggeit;:varner,RMS Titanic: Underwater Cultural Heritage's Saardl, Journal of Business Law 271 (2012),
page 27
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not take into account important considerations of all interested gpaksediscussed above, many
States do not apply the law of salvage to shipwrecks as theyddhat such legislation cannot be
extended and applied to ships that have already sunken to the bottbm @teian, one of the

reasons being that a shipwreck cannot be said to be in 'perifiefqrurposes of the definition of

salvage.

As discussed above, the application of salvage law by the U% douthe cases ofhe
Central Americaand The Titanichas produced obscure and perhaps inadequate or inappropriate
results. In the case dhe Central Americdhe court’s decision to apply the law of salvage was a
Pyrrhic victory for both parties. Although the underwriters weskel ho remain the owners of the
discovered treasure, they were only awarded 10 per cent of theofdhetreasure recovered and
lost possession of the treasure to the salvor for marketing purpdsesalvors, on the other hand,
were awarded a salvage award of 90 per cent of the value ofetimurte which resulted in
inadequate compensation for all the costs involved in attaining the salvage order.

In theTitanic, although the courts applied the law of salvage to the wreck arfidctstehe
decision to apply salvage law or the law of finds ultimately did matter. The end result of
applying both legal regimes was the same. Under the law ofggealifano one claims title to the
shipwreck or artefacts, the court can award title to the propedgr the law of finds to pay the
award. As there is no owner of thganic to provide the salvage award, the court ordered the sale
of the collection in a judicial sale to generate revenue fosdheage award. Accordingly, the court
awarded title of the artefacts to RMST. The issue of theirgglno owner to pay the salvage award
is a highly likely scenario with a shipwreck, particularlytbigcal ones. When ships sink, insurers
are likely to have paid the shipowners and thus becoming the subrogated owners &md theses
the issue of whether there has been abandonment of the vessel.

Moreover, the law of salvage fails to take into account of cedamsiderations and may
promote careless and hasty salvage efforts by salvors. CraigstFekpressed his concerns with
applying salvage law on shipwrecks as including ‘the splitting fupotiections and the hasty
excavation techniques required minimizing commercial costs and maximisisgltiage award™

Conversely, however, applying salvage law to a shipwreck providesotim¢ with more
control over the salvage operation. As courts are becoming more m®tettthe historic and
archaeological value of shipwrecks, applying salvage to the wedickgs the court to deny the
right of salvage by persons who do not employ sophisticated paésertechniques. Moreover, the
court may base the salvage award upon the salvor's good faith and d@sssirc restoring the

property from its imperilled position, which would include maintainingwineck's archaeological

3 Forrest,Has the Application of Salvage Law to UnderwatedtGral Heritage Become a Thing of the Pas$2 J.
Mar. L. & Com. 309 (2003), 321
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value when removing it from pefif. In the case oKlein’®, for example, the court denied the
plaintiff a salvage award for recovering articles from stdric wreck within Biscayne National
Park’® The District Court, the Court of Appeals stated that, ‘the pfésntinauthorised disturbance
of one of the oldest shipwrecks in the Park and his unscientific rérmitre artefacts did more to
create a marine peril than to prevent one’. Similarly, in #ee ®fMDM Salvage v Unidentified,
Wrecked and Abandoned Sailing Vess$lkeé district court in Florida denied a group of salvors
exclusive salvage rights to salvage a wreck partly becaleg ftave not sought to preserve the

archaeological integrity of the ared’.

3())(f) - Concluding remarks on salvage

The law of salvage is therefore not applied to shipwrecks undeiskragld South African law due
to the fact that a shipwreck is not considered to be in ‘marink. pérder US law, however, the
position is different where the courts have extended the definitiorno&r@ne peril’ to encompass
the perils associated with a shipwreck. The law of salvadeisfore applied to shipwrecks under
US law. The different approach by courts in different jurisdidiillustrates the significance of the
country the claim is brought under. Moreover, even if the law of saliggpplied, it is argued that
this doctrine does not take into account the considerations of allspatie may have a claim
against the shipwreck. The law of salvage’s lack of clarity afcinternational uniformity and
failure to take into account important considerations illustréitesimportance of developing an

international convention to better deal with the discovery of shipwrecks in the high seas
3(ii) - LAW OF FINDS

The law of finds, or ‘finders-keepers' principle, is an alteraaet of rules to deal with rights to a
shipwreck. Applying the law of finds, the finder becomes the owneheoptoperty immediately
after the finder has actual or constructive possession. Thisrseull deal with the origins and
application of the law of finds in various jurisdictions, the issualmndonment and whether

applying the law of finds to shipwrecks is appropriate.

" Daniel P. LarseriDwnership of Historic Shipwreck in US LaiWhe International Journal of Marine and Coastal,La
Vol 9, No 1 (1994), page 48

5 Joan M. Klein v The Unidentified Wrecked and AbaredbSailing Vessél58 F. 2d USA Court of Appeals (11
Circuit 1985)

6 Joan M. Klein v The Unidentified Wrecked and AbaredbSailing Vessél58 F. 2d USA Court of Appeals (11
Circuit 1985) at 1515.

"MDM Salvage v Unidentified, Wrecked and Abandoratihg Vesseb31 F. Supp. 308, 312 (S.D. Fla. 1986)

23|Page



3(ii)(a) - Origins of the law of finds

The Laws of Oleron were introduced to England by King Richaodvards the end of the twelfth
century’® The Laws of Oleron were the first to apply the law of findstie marine context,

providing that ‘if a man happens to find anything in the sea... if iprieeious stones, fishes or
treasure of the sea, which never belonged to any man.... it belongs to the first finder.’

In England, statute modified the law of finds to provide that ratth@n the first finder
gaining title, the Crown assumed title to all shipwrecks trexewot claimed by the owner within
one year and one day from the date of the find. Both the law of findthandw of salvage have
passed to the United States and South Africa along with the English common law.

Generally when a claim is made under the law of finds, the ealiraward title to the
shipwreck if; (1) the property is abandoned, and; (2) the claimedduaced the property to his
possession. Claimants generally commence proceedings to ghisiwex@ossession of the wreck
before they recover the entire wreck. Exclusive possession thuss aliewclaimant to obtain an
injunction prohibiting other salvors from carrying out salvage opmeraton the wreck. Moreover,
under the law of finds, exclusive possession gives title of thekwioethe finder who becomes the

owner. The finder or owner will not lose title unless he abandons the wreck.

3(ii)(b) - Law of Finds in England and Wales

The application of law to shipwrecks in England and Wales isllaggverned by statute, namely
the Merchant Shipping Act 1995 (MSA 1995). Sections 231 — 235 deal with yy@ssdiktress.
Sections 236 — 240 deal with wreck. Section 236(1) provides that iparspn finds or takes
possession of any wreck in United Kingdom waters or finds or takesegsen of any wreck
outside United Kingdom waters and brings it within those watehhll give notice to the receiver
of wrecks stating that he has found or taken possession of it and desthibimarks by which it
may be recognised.

Section 239(1) provides that the owner of any wreck in possession oéddieer who
establishes his claim to the wreck to the satisfaction ofdbeiver within one year from the time
when the wreck came into the receiver's possession shall, org ihgifees and expenses due, be
entitled to have the wreck delivered or the proceeds of sale paid to him.

Sections 241 — 244 deal with unclaimed wreck. Section 241 provides thiaisty and
Her Royal successors are entitled to all unclaimed wi@aokd in the United Kingdom or in United
Kingdom waters except in places where Her Majesty or ameofRoyal predecessors has granted

the right to any other person.

8 S. Friedell, Benedict on Admiralty(7 ed. 1993), page 1
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The question is how the English courts will deal with the situatioere a salvor discovers
and salves a shipwreck in the high seas and seeks to exercise ownership oveckhatEwgland.

The relatively recent case Bferce v Bemis (The Lusitanfdjestablished the principle that
unclaimed wreck found outside UK territorial waters belongs tditfter and not to the Crown.
The case involved a passenger liner callde Lusitaniawhich was sailing from the United
Kingdom to New York. In 1915 she was torpedoed by a German Submarine aeddawdo sink.
She subsequently was abandoned and sank outside the United Kingdomalewéters. Insurers
compensated the owners for her loss and the ship and the contenggnigelorihe owners became
the property of the insurers. In 1982, thgsitaniawas located on the sea bed and the claimants
salvaged a number of chattels and brought those items into the KWimgadbm and in respect of
which no title had been proved. These items were brought ashoream Buid were seized by the
local receiver of wreck. The claimants sought a declaration tihhengourt that, in the absence of the
true owners, they had good title to the items that had been eithefghe passengers' personal
property or part of the cargo.

The case depended on the interpretation of the Merchant Shippirk8£t(MSA 1894),
which contained a comprehensive code for the treatment of wrecksivatsr to that contained in
the MSA 1995. One of the issues for the court was whethdrusiganiafell within the definition
of ‘wreck’, which was defined as including ‘derelict found in or on tharas of the sea or any tidal

water’ &°

The court held that a ship is derelict in the legal sense détheif the master and crew
have abandoned her at sea without any intention of returning to herntaodtvihope on their part
of recovering her.

The court looked at two cases to determine the definition of abandoaofreentreck. InThe
Aquila®* Sir William Scott said that ‘it is sufficient if there sideen an abandonment at sea by the
master and crew, without hope of recovery, | say, without hope of regcdemause a mere quitting
of the ship for the purpose of procuring assistance from shoreftoawiintention of returning to
her again, is not an abandonment.’

The defendants, the Department of Transport, however arguechéhatditaniawas not
‘derelict’ for the purposes of the MSA 1894 and attempted to relthercase oBradley v H.
Newsom, Sons and &oThe case involved a vessel callBue Jupiterwhich was on a voyage from
Archangel to Hull and was attacked by an enemy submarineadyrib theLusitania.The master
and crew were compelled to leave the ship. However, the ship didnkoasd was eventually

found by a British patrol boat and taken into a British port. The Houkerds held that théupiter

" Pierce v Bemi§1986] 2 WLR 501, [1986] 1 Lloyd's Rep 132

8 Merchant Shipping Act 1894, s 510(1) (United Kingg

8The Aquila(1978) 1 Ch. Rob. 37, at 40

8 Bradley v H. Newsom, Sons and [t819] A.C. 16 (United Kingdom)
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was not derelict when the master and crew were ordered tobgahe enemy submarine because
their departure was involuntary.

In the judgement ofhe Lusitaniahe judges set out the opinion of Viscount Haldane setting
out his view on abandonment.

‘The master and crew really left the steamer not of tbein volition but under duress,

being forced to do so... The act of having been forced away from lgreishing. An

intention to leave her derelict is quite a different thing. Thelyndit leave the vessel. It was
really taken from them. | think there is confusion in the judgmenthefcourts below
between a being parted from the vessel by force of arms aqmittiag of it as an act of free
will. No doubt if they had quitted it because they desired to maledfwgaving themselves
from being drowned if she went down, that would have been an act to fhevzarce of
which they would have been moved by a motive, none the less that ineasf the most
potent. It would have been an act of volition, just as on the other hangldtinly at act of
volition when men elect to perish with a war vessel instead iofyldeken prisoners and
saved.®

The House of Lords applied this reasoning to the facthefLusitaniaand held that there
could be no doubt that when the master and crew and passengers abandeesseththey did so
in order to save their own lives and without any hope or intentiorturinieg to her. The House of
Lords went on to say that if there had been any doubt as to tleeao$tatind of those who
abandoned the vessel, the matter would be put beyond doubt by the tféoe tBanard Steamship
Co (the shipowners) claimed and were paid by the underwriters drasie of an actual total loss
of the ship. Moreover, an inference was drawn from the agreeddadtfrom the lapse of 67 years
before any attempted was made to salve the corffents.

The second obstacle that the findersTbé Lusitaniahad to overcome to attain title was
whether the Crown had better title as a result of the provisioMSA 1894. Section 518 of the
MSA 1894 required that only wreck found inside the limits of the Blgtorial waters should be
delivered to the receiver of wrecks. However, the Merchant Shippotgl806 (MSA 1906)
enlarged the application of that section to include wreck found out#déerritorial waters and
brought within the UK It was clear that there was indeed an initial obligationheyfinders of
The Lusitaniato deposit all salvaged items from any location with thesivec of wreck. The
dispute concerned whether the MSA 1906 had extended the applicatiectioh $23 of the MSA

1894 so that the Crown would have title to any unclaimed wreck out&derdtorial waters that

#Bradley v H. Newsom, Sons and [2819] A.C. 16, at 32

8 Bradley v H. Newsom, Sons and [€819] A.C. 16

% J.C. Woodliffe, Current Legal Developmentdhternational Journal of Estuarine and Coastal Law Vol 1,
323 (1986) United Kingdompage 324

26|Page



were brought within the UK. Section 523 of the MSA 1894 declared the afighe Crown to all
wreck found in the UK and unclaimed within a year, except whereCtbevn has granted the
franchise to a subject. The House of Lords eventually held th&rtven's right to claim a droit of
Admiralty was limited to an unclaimed wreck found inside UK teral waters, and although
section 518 had been extended by section 72 of the MSA 1906 so thatawirexek lying outside
territorial waters was found and brought within the UK, the firidel the duty to deliver the wreck
to the receiver of wrecks, the Act of 1906 did not alter or exttearown's right over wrecks; and
that, therefore, there was no droit of Admiralty over the wreuk ia the absence of the true
owners, the claimants had good tftfe.

The decision iThe Lusitanias significant for several reasons. It removes an impeditoent
the commercial viability of prospective salvage operations on othetks such as th&itanic®’
The case clarifies the position in England on the abandonment otk recpiring that the master
and crew must abandon without any intention of returning to the shiphevhadte is afloat or sank.
Secondly, the case clarifies the scope of the Crowns entitlement to urtiaretek by limiting it to
unclaimed wreck inside the territorial waters of England.

The position of a salvor seeking to assert rights in a shipwire&ngland is therefore

relatively clear requiring proof of abandonment on the part of the original owner.

3(ii)(c) - Law of Finds in South Africa
The issue of abandonment is also the principle issue in South Afrloeth@f the party recovering
the wreck is entitled to ownership of the property or a salvagardewill depend on whether the
shipwreck is still owned by its original owner, or the original owner's salbedgnsurer, or whether
the shipwreck has been abandoned by the owner and is unowned propeityplirtant to note
that applicable law to such maritime claims is governedhbyAdmiralty Jurisdiction Regulation
Act 1983 (AJRA). Despite the argument that English law be appdidalthe issue of abandonment
of shipwrecK®, the South African courts have generally dealt with the isgplyiag Roman Dutch
law in the exercise of their municipal jurisdictith.

In South Africa, the right of a shipowner to abandon its rights of ashigeto a ship which

has been wrecked is clédrFor example, in the case ©he Paris Mard' the Supreme Court of

811986] 2 WLR 501, [1986] 1 Lloyd's Rep 132

87 J.C. Woodliffe, Current Legal Developmentdhternational Journal of Estuarine and Coastal Law Vol 1,
323 (1986) United Kingdom, page4

8 John HaréShipping Law & Admiralty Jurisdiction in South Afa’, 2 Ed (2009), 4-1.2, page 256

89 Mills v Reck(3) SA 92 (C); For a full study on applicable lawSouth Africa please refer to Gys Hofmeyr,
‘Admiralty Jurisdiction: Law and Practice in Soutfrida’ 2 Ed (2009)

% John HaréShipping Law & Admiralty Jurisdiction in South Afa’, 2 Ed (2009), 4-3.1, page 264

1 The Paris Maru: Osaka Mercantile Steamship Co L&bwuth African Railways and Harbout$38 AD 168
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Appeal recognised the right of the owner to abandon its propadyuéed that ‘liability for wreck
removal costs in terms of the then harbour regulations only attezhés who is the owner at the
time the Administration elects to exercise the power conferred%n it.’

The abandonment of property rights is known in Roman Dutch laderadictio, and once
property has been abandoned it becomessanullius.In the case offhe Antipoli€® Joubert JA
stated that 'according to our common law, a right of ownership tishiasighderelictio when an
owner waives or abandons his case with the intention of not longer being owner.’

If the property isres nulliusthen the party recovering or raising the wreck may acquire
ownership by way obccupatiowhich involves taking possession of the property with an intention
to acquire ownership.

In South Africa therefore, the essential question of factamesnthe same as that in the
England, namely; has the original owner of the property abandorsdl iwhere the wreck was
abandoned to the underwriters in return for indemnification, so thanseers are subrogated
owners, have the underwriters abandoned the vessel?

Similarly to the case in England, the question of abandonment is ttoquafsfact. Whether
there has been abandonment of the property will depend on the cincoesstd each case. The
court will look at various factors to draw an inference as to theeow intention. One of the main
factors that the court will consider will be the time that passed from the time of the wreck
without any action being taken to salve it. The longer the periachef the more likely it would be
that the owner has abandoned the ship. The inference that the owndyahdenad the ship,
however, has not been lightly drawn and the courts have grappled wwémaeng factual
abandonment of wreck.

In the case oBalvage Association of London v SA Salvage Syndiqdiee Thermopolae)
was wrecked in Table Bay in 1899. She was abandoned by her awrteesr underwriters and
began to break up on the sea bed causing the cargo to be dispersedndétveriters, now
subrogated owners, took no steps to recover any of the property tor gears. The defendant
syndicate, who had a salvage licence to seek treasure, recowgtdahtin and copper from the
wreck site, but the salvage operation was interrupted by the Sahsspeiation who was
representing the underwriters. The Salvage Association obtainedtendigt from the court
preventing the salvors from working the wreck and disposing of amyepy they had already
recovered.

The defendant salvage syndicate were of the view that thek Wwesl been abandoned and

92 The Paris Maru: Osaka Mercantile Steamship Co L&bwuth African Railways and Harbout838 AD 168, at 177
% The Antipolis1990 (1) SA 751 (SCA)
% Salvage Association of London v SA Salvage Syedit@®6) 23 SC 169 at 171
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that by taking possession of the abandoned property they had aamuivetship of it. The court
held, however, that, 'a person whose property has gone down in a shipwreckoeaprestumed to
have abandoned it because for some years he has taken no stesgsitoHa may hope that in the
meanwhile some appliances may be discovered by which the reamivlry property might be
discovered by which the recovery of his property might be fatglif. The judge went on to say
that 'clear proof of abandonment must be given, and in the presentheas is not... such clear
proof of abandonment.’

The judge did hold, however, that the salvors as the party 'in possessienéntitied to
protection against all but the true owner, and in this case thewnitdes who had succeeded the
owner's rights. The interdict was granted subject to the fdingroof within 2 months that the
applicant party represented the owners/underwriters.

The lapse of seven years in this case was not a long erimepdriod for the court to be
able to infer that the owners had abandoned ownershih@fThermopolaeThere seems to be
nothing inconsistent with the decision by the English courfhm Lusitaniawhere the court held
that 'it is a necessary inference from the agreed taudsfrom the lapse of 67 years before any
attempt was made to salve the contents that the owners of thentsohsel abandoned their

property®®

3(i)(c)(1) - Assertion of ownership: possession?

Once it is established that property has been abandoned, the pavigrireg the property must take
possession or control the property to be able to acquire ownership. TheABm#n cases dealing
with this point have involved shipwrecks within South African territasiaters rather than the high
seas but nonetheless illustrate the courts approach to possession.

The case ofJnderwater Construction & Salvage Co (Pty) Ltd v Belvolved a vessel
called The Hypatiawhich was a wreck off Robben Island. In 1967, a salvor called Harciig-
loosened and separated four blades from the wrecks propeller bydltstim off the propeller
with the intention of becoming the owner. Two of the blades were tai@ore while he marked the
others with a buoy which was attached to the shaft where thesblageA second salvor
disconnected the buoy and took the remaining two blades ashore and dibigeel had acquired
possession and ownership. The court held that the wreckewsamilliusso the question remained
whether either salvor could acquire ownershipbgupatio.

The court held that 'ownership is acquired as soon as thereimueeswith the intention of

becoming owner. Ownership once acquired cannot be lost by a rniare fa remain in physical

911986] 1 Lloyd's Rep 132, at 135
% Underwater Construction & Salvage Co (Pty) Ltd \IBE968) (4) SA 190 (C)
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possession. The fact that the two propeller blades were not hoisteth@mstup did not mean that
they had not been seized.' The court went onto say that the actiofyfthe blades apart from the
wreck with the intention of acquiring ownership was sufficient @ diim title. The blasting of the

blades off the propeller was legal seizure sufficient to fmeudipatio.

3(ii)(d) - Law of Finds in the United States of America

In the United States, under the law of finds, one of the fundament&sissat the courts must
determine is whether the shipwreck in question has been abandoned.have discussed above,
courts are generally unwilling to find that shipwrecks have beendabad by their owners even
after the passing of a significant period of time. Moreover, wbekihg at the law of salvage we
saw that the US courts are reluctant to find abandonment and vatiudd apply the law of salvage
to shipwreck.

In the case ofentral Americahe court stated that the law of finds may be applied in only
two types of cases; firstly, in those cases where the owners have gxanesplblicly abandoned
their interest and, secondly, in those cases involving ancient shipwrecks whereen@ppsears to
claim items recovered from the vessel. The court also held that evidence ajrabantimust be
shown by clear and convincing evidence, such as an express declaration of abantionment.
Abandonment must be proven by clear and convincing evidéiceas held that the mere passage
of time does not conclusively establish abandonment; however a significant passagedoes
raise the inference of abandonm®&tithe judge expressed his dislike of finding abandonment of a
shipwreck where someone has been involuntarily removed of their property at Seat dinel t
owner retains title forever if he has parted with his property involuntarily.

The amount of time necessary to be able to infer abandonment hasenatdosistent or
clear, however, in two District Court cases in the USA the judges havessemjtjeat 60 years is the
minimum time of desertion required for finding that there has been abandonmehtpyfiieek

The unwillingness of US courts to find abandonment in shipwrecks $temdhe Treasure
Salvor case§! involving the disposition of thétochaand its sister ship th8anta Margarita,

Spanish Galleons sunk by a hurricane in 1622, nine and a half mild® afiores of the Florida

9 Mark A. Wilder, ‘Application of Salvage Law and the Law of FindStmken Shipwreck DiscoverieBefence
Counsel Journal (2000), page 100 (accessibletpo/www.rms-republic.com/reference/Volume67Nofiéle6.pdf
last accessed on 06/02/2014)

% Columbus America Discovery Group v Atlantic Mutimslurance Company v The Unidentified Wrecked and
Abandoned Sailing Vessel and other®9ii4 F. 2d at 464

9 Columbus America Discovery Group v Atlantic Mutimsiurance Company v The Unidentified Wrecked and
Abandoned Sailing Vessel and other874 F. 2d at 462

1% paniel P. LarseriDwnership of Historic Shipwreck in US Lawhe International Journal of Marine and Coastal
Law, Vol 9, No 1 (1994), page 39.

101556 F. Supp. 1319 (S.D. Fla. 1983)
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Keys. The courts eventually gave title of the wrecks to theisaof the wrecks, Mel Fisher and his
company, Treasure Salvors Inc. Although the court found abandonment, tles jandthe case
acknowledged at least three situations where an owner may not be fictitious.

First, the court acknowledged the possibility of a claim bydbentry of origin of the
wreck!®? This suggests that the government of the flag under which the @léd say have a
claim to these ancient ships as ‘successor-owier’.

Secondly, the court acknowledged that ownership may be vested inséingegerson, or
heirs of the actual owner. For example, the Courfle Central Americavas surprised that
descendants of passengers did not bring claims of ownership in therdére@his suggests that
descendants of owners may have a claim of ownership to the sunken treasure.

Thirdly, the courts acknowledged that an owner may presently &xisuccessive-owner’
by finding insurance companies as ‘subrogated owners’ after infiéngnthe original owners for
the loss of the ship. This is important as it may apply to mhipyvsecks because some insurance
companies have existed for hundreds of years, such as Lloyds of Lohddnwas established in
1688

Two cases that we have looked at regarding salvage have expameedhird
acknowledgement by the court of insurers being ‘successive-owndrstly,Fin Zych v
Unidentified, Wrecked and Abandoned VeS3¢he court found that the ship was not abandoned
because the underwriters had purchased title by paying $11 993.28 palitty in 1860, thereby
obtaining ownership rights.

The second major case regarding insurers was the cdse dfentral Americavhere the
court held that the insurance company destroying insurance docuumentsntionally did not
evidence intent to abandon. Furthermore, the fact that some oistivens had engaged in salvage
negotiations in the mid 1980s, when it became technologically feagibkalvage the wreck
supported the fact that the ship had not been abandoned.

These cases are very important. They make it very difffoulfinders of shipwrecks to
assert ownership without strong compelling evidence of abandonmentowdgréney provide a
cause of action to anyone who may be a successor-owner to givealoowner, whether it is

insurance companies, the nation of origin of the vessel, or the descendants of thé®8wners.

192 This issue will be dealt with in chapter III.

193 paniel P. LarseriOwnership of Historic Shipwreck in US LaThe International Journal of Marine and Coastal
Law, Vol 9, No 1 (1994), page 40

1% Daniel P. LarseriDwnership of Historic Shipwreck in US Lawhe International Journal of Marine and Coastal
Law, Vol 9, No 1 (1994), page 40
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3(ii)(e) - Concluding remarks

This chapter has illustrated that a claimant has two alteenataims over a shipwreck. The
claimant may attempt to assert property rights over the wheiskmaking him the owner or he may
claim for a reward for having salvaged the property of the ownerruhéelaw of salvage.
Furthermore, the case law has shown how the courts have appbedebal doctrines differently
in different jurisdictions. One significant difference is tha tJS courts clearly apply the law of
salvage to shipwrecks whereas the English and South African dountst. In relation to the law of
finds a significant factor has been the courts willingnessing that the original owner has
abandoned the shipwreck. These differences emphasises the impoftdageloping international

uniform laws to avoid uncertainty.
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CHAPTER 4
SOVEREIGN IMMUNITY

The next contestants in the tug of war for the spoils of shipsrese national or State
governments. Thousands of State-owned vessels lie within, and irs Wwatemd, the territorial sea
and contiguous zone. Many such vessels are now becoming subjecutatiigorised disturbance
or recovery by salvors and treasure hunters as a result of déet redvances in science and
technology. Growing international concern over such salvage operationsshésd in the recent
practice in which States have claimed sovereign rights over sftgsv(and their cargo) that were
discovered and salved by treasure-hunting ventures from the 8aBegtereign immunity can be
defined as a legal doctrine that concerns the protection which a Statendrgim being sued in the
courts of other States. A ship, and perhaps a shipwreck, that is owiae8tate may, therefore, be
protected by sovereign immunity, and thus be immune from the angegirésdiction of other State
courts.

The reasons States claim sovereign rights over such shipwrecks Many of the
shipwrecks are considered to be objects of an historical nature, artd with the passing of time,
have acquired scientific and cultural value to the flag-Stateddiitian, such State shipwrecks,
particularly sunken warships, may contain objects of sensitive nasecatity. They often also
contain unexploded ordnance that could pose a danger to human health andnthenvanonment
if disturbed®® The claims by States of their sovereign rights are thereflosely related to the idea
of underwater cultural heritage.

The claims concerning sunken vessels have mainly been broufjagiStates on the basis
of their sovereign rights over such vessels. However, when discubsingw applicable to State
vessels, it is important to appreciate the difference betvgsears relating to the jurisdiction of the
flag-State and the issue of ownersHipThis chapter will begin by making the distinction between
these two issues and setting out how the principle of sovereign inyniasitbeen applied to state
vessels under customary international law and whether this imnoamtiyhues to exist once a state
vessel has sunk and converted into a shipwreck. This will involve lookihgwathe courts have
dealt with the issue of sovereign immunity. This chapter will tbeek to address the issue of
ownership of state vessels, looking particularly at the issue of abandonment.

The claims by flag-States on the basis of their sovereidrisrigre often challenged by

Wpatrizia Vigni,‘Historic Shipwrecks and the Limits of the Flagtst&xclusive RightsCultural Heritage, Cultural
Rights, Cultural Diversity New Developments in imtational Law (2012), CH 13, page 279

198 Jason R. HarrisThe Protection of Sunken Warships as Gravesité&eat Ocean and Coastal Law Journal, Vol 7:1,
page 77

199 Craig Forrest,An International Perspective on Sunken State \&@sseUnderwater Cultural HeritageOcean
Development and International Law, vol. 34, issué1:57 (2003), page 41
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interests by other interested parties, such as, for exarhglejniversal interest in protecting the
cultural heritage of the shipwreck and cargo. Moreover, althougbsStay have sovereignty over
a shipwreck, this does not exclude private ownership of the shipatselits cargd’® Although

some shipwrecks may be very ancient, it is still very possibidentify the legitimate owners, or
their heirs of some objects belonging to the cargo of a ship througbridisnformation.

Furthermore, States other than the flag-State may have diaimpsoperty or sovereignty over the
cargo of the shipwreck, such as, for example, the State of afgihe cargo or the State of
nationality of the proprietors of the cargo. These other Statgsangae that some of the cargo is

part of their cultural heritage and should be subject to their sovereign™ights.

4(i) - Ownership and Sovereign Immunity

The distinction between jurisdiction and ownership of shipwrecks waslycleet out byCraig
Forrest where he states that jurisdiction relates to the ability stiate to control activities in its
territory or over its nationafs? States will have jurisdiction over vessels that fly the @&gheir
State, notwithstanding the ownership of that vessel. A flag-Statefore has jurisdiction over its
own State vessels as well as private merchant vesselsaihatnder its flag. Article 92 of the
United Nations Law of the Sea Convention (UNCLOS) provides thgissttiall sail under the flag
of one State only and shall be subject to its exclusive juniedicin the high seas.’ A coastal state,
on the other hand, has jurisdiction to control activities within itstoeial waters, which also
include activities of a vessel sailing under a foreign faddowever, customary international law
has always recognised that government ships operated for non-coainpeirposes, including
warships, are immune from coastal State enforcement. Haviaglissed that Flag-States have
jurisdiction over their nationals (i.e. State owned vessels) andntkatational law recognises the
sovereign immunity of State-owned vessels it follows that ohéténg ownership is vital for the

purposes of sovereign immunity.

4(ii) - Sovereign Immunity of Warships and State Vessels
Many State vessels, or indeed many shipwrecks, have been pgarEhie to the sensitivity

regarding warships and State owned ships, many maritime and foologial powers want to

119 Craig Forrest,An International Perspective on Sunken State VlesseUnderwater Cultural HeritageOcean
Development and International Law, vol. 34, issué1t57 (2003), page 45
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retain exclusive jurisdiction over and ownership of these veS$e@@ne of the main policy
considerations supporting the application of the principle of sovereign immar8tate vessels has
been based on mutual respect for each sovereign State's arnesdaiedcgovernmental activities
and more generally equality of statés.
Being able to define whether a vessel is a warship is impaoa& it will provide the ship
with sovereign immunity. The definition is set out in Article 29 UNCLOS providing:
‘For the purposes of this convention, “warships” means a ship belormgthg armed forces
of a state bearing the external marks distinguishing sugs siiits nationality, under the
command of an officer duly commissioned by the government of tteeatd whose name
appears in the appropriate service list or its equivalent, and méynadcrew which is
under the regular armed forces discipline.’
Once it is established that a ship is a ‘warship’, Article 88UOS provides that ‘warships on the

high seas have complete immunity from the jurisdiction of amyeStther than the flag-State.
Furthermore, State owned or State operated vessels arerailsotgr by Article 96 UNCLOS
which provides that ‘ships owned or operated by a State and used omgvernment non-
commercial service shall, on the high seas, have complete imnitoritythe jurisdiction of any
State other than the flag-State.” Moreover, the immunity for wassand other non-commercial

vessels owned or operated by a State is extended further into the salvage ofselsh'Ves

UNCLOS and the 1989 Salvage Convention therefore provide Stateghwithower to
claim sovereign immunity over the warships and State vesselssHignificant because it follows
that salvors cannot claim ownership or a salvage reward over warshipteanv@&tad vessels in the
courts of other jurisdictions as they are protected by sovereign immunity.

Three important questions must be answered before it can beniteikrwhether a
shipwreck is subject to sovereign immunity. Firstly, the questiowhather a shipwreck can fall
within the definition ‘ship’ for the purposes of immunity under UNCL@Bd international
customary law. Secondly, the identity and nationality of the shgksrand their cargo must be
determined to create the necessary link between the ship alagi&tdte as the primary legal basis
for justifying a claim by such State over such wreck both undernational and domestic law.
Thirdly, if the shipwreck is found to be State-owned, the question aheh# has been abandoned

must be determined.

14 patrizia Vigni, Historic Shipwrecks and the Limits of the Flag-8tBkclusive Right<Cultural Heritage, Cultural
Rights, Cultural Diversity New Developments in imtational Law (2012), CH 13, page 283

115 Craig Forrest,An International Perspective on Sunken State \&@sseUnderwater Cultural HeritageOcean
Development and International Law, vol. 34, issué1:57 (2003), page 42

1% |nternational Convention on Salvage 1989, Artkle

35|Page



A4(iii) - Is a shipwreck a ‘ship’ for the purposes of sovereign immunity?

The first question that must be answered is whether a shipwreakable of being a ‘ship’ for the
purposes of sovereign immunity. Craig Forrest notes various commsenidtorhave the view that
sunken vessels cease to be ships and are, therefore, no longed emfithmunity"*” Calfish is of
the opinion that a wreck may no longer qualify as a vessel subjéoe exclusive authority of its
flag-State’'® Riphagen stated that in the case of sunken ships ‘it is underserttiablsuch
“objects” cannot simply retain indefinitely the status under internationabfanship.**° Migliorini
stated that a shipwreck has lost the characteristics ofshiwaand should simply be subject to the
same rules as any other historical shipwréeHf it were accepted that shipwrecks are not ships,
they cannot be subject to the protection of sovereign immunity and canbjeet to a claim of
salvage, or ownership, as if they were a privately owned vessel.

Notwithstanding the semantics of the definition of a ship and whetlsripwreck falls
within that definition, the wrecks are still property of the &tnd could continue to be subject to
the general principles of State immunity for State propergg dsr non-commercial purposes. In
some cases, for example recently sunken warships, the shipwreckd still contain State
intelligence, information and secrets, meaning that the shipwreck iifling an important State
non-commercial function. This argument, however, loses strength wieetoasiders the condition
of a shipwreck that is decades old as it would be unlikelyahgtuseful important intelligence,
information or secrets would be found or still intact.

It is therefore not possible to conclude whether a sunken Statd, vesdicularly one of
historical nature, which no longer fulfils a government non-commewmation, can be said to be
subject to sovereign immunity as there appears to be no conventional or custoenaayiortal law
on the issue. Moreover, the historical maritime powers such as Spain, Portubyathbdands, and
the United Kingdom have failed to adopt any consistent poftétes.

The US courts however seem to recognise the idea of soverergmity of warships lying
at the bottom of the sea irrespective of how long they have lail the the case @ea Hunt, Inc v
Unidentified Shipwrecked Vessel or Ves§&lshe Fourth Circuit Federal Court of Appeal held that

117 Craig ForrestAn International Perspective on Sunken State lesseUnderwater Cultural HeritageOcean
Development and International Law, vol. 34, issué1t57 (2003), page 46

18 ucius Caflish;Submarine Antiquities and the International Lawtloé Sea’l3 Neth. Y.B. Intentional Law. 3
(1982), page 32

19, Riphagen:Some reflections on ‘functional sovereigntyéth Y.B. International L 128 (1975), page 128

120 uigi, Migliorino, ‘The Recovery of Sunken Warships in InternatioreteVe’ in B. Vukas (ed.), Essays on the New
Law of the Sea 251 (1985)

121 Craig Forrest,An International Perspective on Sunken State \&@sseUnderwater Cultural HeritageOcean
Development and International Law, vol. 34, issué1:57 (2003), page 45.
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a State could refuse salvage services, and where they wenmtakedeagainst the wishes of the
State, no salvage award would be forthcoming. The case involved ¢taimvo Spanish warships.
La Galga a 50-gun frigate was en route from Havana to Spain, carryingsbpsoidiers and some
English military prisoners. It encountered a hurricane near Bexrand eventually sank near the
Virginia coast.Junowas lost in 1802 when the 34-gun frigate was sailing from Veraor&pain,
carrying Spanish soldiers, their families, and some civiliaciaff. During a severe storm it sprang
leaks and eventually sank with the lost of at least 415 livesH8eg Inc found them and issued
permits for their salvage. As mentioned above, the US Court of Appela that because the ships
had not been abandoned by Spain, they were not subject to salwtigeSain and the United
States gave emphasis to the fact that the Spanish vesselnalikesunken vessels of the United
States military, serve as sacred military gravesfteShe circuit court gave close attention to the
concerns of Spain and the United States that such sunken vesselssirweraves of sailors and

soldiers, as well as civilians. The court quoted part of the amicus curiae lhefldhited States:

‘The United States “is the owner of military vessels, thousahdghich have been lost at
sea, along with their crews. In supporting Spain, the United Satdss to insue that its
sunken vessels and lost crews are treated as sovereign ships andchgrees, and are

not subject to exploration, or exploitation, by private parties seeking treasfite sea*>

On the other hand, the decision is consistent with traditional saleagéhat allows an
owner to refuse salvage services in circumstances where a reasornamMshiwould do so. In the
case of historic shipwrecks which have been lying on the sea bedafoy years and are not
considered to be in immediate marine peril, it would seem reasofwaibliee shipowner, i.e. the
State, to refuse salvage. This express and reasonable prohibitidvegesservices by an owner is
provided for in Article 19 of the 1989 Salvage Convention. States, howevemtiied to make a
reservation not applying the provisions of the convention ‘when the pyapedived is maritime
cultural property of pre-historical, archaeological or histanieriest.**> Therefore, for States that
have elected to have such a reservation, it is the principle ofesgrivémmunity that must be relied
on to maintain exclusive jurisdiction over such State vessels.

The statement made by the court that Spain did not abandon (exressdy or by
implication) title to the two warships, seeks to protect Stassels, thereby inherently making a

123 Michael White,Sea Hunt, Inc v Unidentified Shipwrecked Vess&lessels221 F. 3d 534", The American Journal of
International Law, Vol. 95, No. 3 (Jul. 2001), p&jo

124 Tullio Scovazzi, The Protection of the Underwater Cultural HeritaBefore and After the 2001 UNESCO
Convention’Publications on Ocean Development (2003)

125 Article 30(1)(d) International Convention of Sajea1989
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distinction between State vessels and non-State veé&5€lse identity of the shipwreck and cargo
is therefore important as the finding that a shipwreck is $tateed would make it subject to

sovereign immunity.

4(iv) - Identity and Nationality of shipwreck and their cargo

In determining whether a shipwreck is subject to sovereign intgputs' nationality and identity
must be determined to create the link between the ship and tHatdlkegto form the primary legal
basis for justifying a claim by the State over such a Bbtp under international and domestic law.
The longer the period of time passed, the more difficult it becaondstermine the nationality of
the shipwreck. One becomes reliant on historical data and thoresggrch activity to identify the
ship and their demise.

The recent case dfiuestra Senora de las Mercelfés(the Mercede} has provided an
example of the uncertainty in identifying shipwrecks. Mercedesvas sailing from Peru to Cadiz
in 1804 when itwas destroyed and sank by a British ship. Although Odysseyuseb find the
Mercedesand found it, they argued that the Court should still entertain douhidsetd the current
level of site reconnaissance and study, there is no definitiveaewogical evidence and all
evidence pointing toward that theory [that the shipwreck is tMercedef remains
circumstantial **® The court took into account various factors in determining the ideuttithe
shipwreck.

Based on the records of tMercedes'sister frigates, Spain plotted the likeliest area of her
demise and thees lies within this zone. No other naval vessel matching her tygmrding to
Spain, sank within this zone during this period. One of Odyssey's own experts achomitgchthat
the ‘extant documents place thercedesin the area’ of the sit€® Odyssey relied on what were
considered weak arguments by stating that 'at least one indiveghaated land to be visible when
the Mercedesvent down, and none can be seen according to Odyssey from teeesitavith the
aid of binoculars

Secondly, théviercedesvas loaded with approximately 900 000 coins, most of which were

126 jason R. HarrisThe Protection of Sunken Warships as Gravesit&eat Ocean and Coastal Law Journal, Vol
7:1,75, page 78

127 0dysseWarine Exploration Inc. v The Unidentified Shipwkadessel and the Kingdom of Spain, the Republic of
Peru, US District Court, Middle District of Florida, figpa Division, 3 June 2009

128 0dyssey Marine Exploration Inc. v The Unidentif@ftpwreck Vessel and the Kingdom of Spain, the iitiemf
Peru US District Court, Middle District of Florida, Tga Division, 3 June 2009; Case no. 8:07-CV-614-SDM
MAP, page 8

129 0dyssey Marine Exploration Inc. v The Unidentif@dpwreck Vessel and the Kingdom of Spain, the titiemf
Peru US District Court, Middle District of Florida, Wga Division, 3 June 2009; Case no. 8:07-CV-614-SDM
MAP, page 9
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silver. Coincidentally, Odyssey recovered approximately 594 000 euihsan overwhelming
disparity of silver to gold dating from the latter half of &' century to no later than 1804, all of
Spanish nationality and minted almost exclusively in the ‘South Americansbp@rown Colonies’

and the mint in Lima in particulaf” Odyssey argued that the coins could have come from another
vessel because Spanish coins were acceptable currency throughoomthercial world. Again,

the court did not find this argument persuasive.

Thirdly, the cannons found at the site match the typeMbreedeswould have carried.
Although Odyssey attempted to argue that cannons are very weeil iofda ship's nationality and
date because they were extensively traded and distributed comasottigé Court did not find this
persuasive?

Based on the historical information concerning the location, nancecargo of the ship,
the court declared that the ship was indeed the Mercedes ancedegtmin as the legitimate flag-
State. The significance of this finding was that it enabled Smairely on the protection of
sovereign immunity.

Even if the identity and nationality of a shipwreck is certain, the natiorwlitye cargo may
also be questioned. Commercial vessels used to carry both natimh&reign goods* In such
cases, situations may arise where the flag-State and the @tairigin of the cargo do not
correspond, or some difficulties may arise when determining thienalty of the cargo of a
shipwreck that had been moving from territory of a colony towasdsiéinland. This problem is
made greater by the fact that over the centuries colonies haveacioewved independence and
borders have changed making the State of origin of the cargo difficult to determine.

Recent cases show that the courts are not acknowledging thesatghat shipwrecks and
their cargo may have different nationalities. In the casdsaoBalgaand Jund>* the US courts
stated that sunken vessels and their cargo must be presumed tptbelloa flag-State unless the
Sate clearly renounced its rights in the past. Moreover, in the ahemdoned case dfluestra
Senora de las Merceddabe court stated that the separation of the ship and its cargot is
admissible since ships and their cargoes are ‘inextricaibéytivined’'® In the US the Foreign

Sovereign Immunities Act 1976 (FSIA) provides the exclusive meahsrig a foreign sovereign

131 0dyssey Marine Exploration Inc. v The Unidentif@tpwreck Vessel and the Kingdom of Spain, the iitiemf
Peru, US District Court, Middle District of Florida, Tgm Division 2009; Case no. 8:07-CV-614-SDM-MAP page
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132 0dyssey Marine Exploration Inc. v The Unidentif@tpwreck Vessel and the Kingdom of Spain, the iitiemf
Peru US District Court, Middle District of Florida, Tga Division, 3 June 2009; Case no. 8:07-CV-614-SDM
MAP, page 11
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under the jurisdiction of the US courts. The general rule is sgwvem@imunity; however there are a
number of exceptions to the rule. Arguments were made that bebausargo was not owned by
Spain, and was simply private cargo on-board Mercedes,the FSIA did not apply. In the
alternative, it was argued that the exception contained in s 16Qglycawhich allows the court
to resolve a maritime lien over a vessel or cargo of a fordage §f that lien is based upon a
commercial activity of the foreign state.’

Additional arguments were made by Peru, who joined the claimsigadyssey, asserting
its sovereign rights as the State of the origin of the cargbed¥lercedeskFirstly, Peru raised the
argument that State practice should be consistent with the gpriaple of international law that
condemns colonialism, particularly when it involves the pillage ofréiseurces of the occupied

138 During Spain's occupation, the Indian population allegedly declinenkebsty 80 per

territory.
cent due to overwork, malnutrition, and the introduction of diseases amukibver 300 years to
replace that loss in populatiofl.Secondly, Peru claimed that the cargo ofNfeecedeswas part of

its cultural and historic heritage and that the coins constitui@aal resource from Peru that is
protected under international la#. Despite the arguments made by Peru the US court dismissed
Peru's claim denying its jurisdiction because the dispute batReru and Spain was an inter-State
dispute that should be settled by international mé&&ns.

In addition to claims made by Peru, twenty-five descendantswva@t@mpersons who owned
cargo that was on-board the ship filed claims of ownership afatgo. Spain even admitted to the
fact that there was private cargo on-boardMleecedes*° It was therefore argued that although the
Mercedesnay convey sovereignty under the FSIA, the coins as private property do not.

Despite these arguments, the District Court explained indhaé@r granting Spain's motion
to dismiss that the ship and the cargo are indistinguishable for the purposes of the FSIA.

However, the recognition of the sovereign rights of a Stateabship and its cargo does not
exclude the fact that private property rights may exist. Incse of theTitanic, the US court
affirmed that private property which had been recoveredsini@avreck could not be considered as
abandoned unless no one had claimed it after its discovery. In tejpcaste persons were able to
claim their property rights over some objects before the colittse State that was recognised to
have jurisdiction over the objects themselves. In the case oMénreedeshowever, the court

rejected the claims of some private persons who argued that éneytive direct descendants of the

136 patrizia Vigni,'Historic Shipwrecks and the Limits of the Flag8t&xclusive RightCultural Heritage, Cultural
Rights, Cultural Diversity New Developments in imtational Law (2012), CH 13, page 282
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owners of some of the cargo on the basis that the ship and its cargo are ‘ingxirikedl’

4(v) — Abandonment and consequences of abandonment in relation to sovereignmunity

Once it is established that the ship and the cargo are ofancedtionality and thus subject to
sovereign immunity, the recognition of such immunity is dependent ungooointinued ownership

of the vessel by the flag-Stdfé.As we have seen in relation to privately owned shipwrecks in the
previous chapter, ownership is extinguished primarily through abandomhém owner, in the
case of State owned vessels by the flag-State. Detegnmwinen and if a State has abandoned a
warship or a state owned vessel is more problematic, howevedhess appears to be no
conventional or customary international law governing the questionState practice has so far
been inconsistertf? There are two possible theories regarding the abandonment bStéles of
their vessels. The first theory requires the flag-State toesglyr abandon title, while the second

provides that abandonment may be implied by the facts, for example the passagé“df tim

The theory that flag-States must expressly abandon titleadsascated as the international practice
by the United States, providing in a 1996 statement of US policy that:

‘title to such vessels [warships or other state vesselgjstsanly by capture or surrender

during battle, by international agreement, or by an express atiaoflonment, gift, or sale

by the sovereign in accordance with relevant principles of intenatlaw and the law of
the flag state governing the abandonment of governmental propeittg..toTsuch vessels
and aircraft is not lost by mere passage of titfie.’

However case law seems to be inconsistent in the application ofthexihes. The US
Abandoned Shipwreck Act 1987 provides that although an intention of the #egt&tabandon is
required for US vessels, it is not required for foreign ves3éis. has been reflected in the US
courts where State Vessels of Spain and the United Kingdom found imaté8s were found to
have been impliedly abandon&d.Inconsistency has also been seen by US courts in relation to US
state vessels where implied abandonment was found in the casesU$3 Texasnd theUSS

Massachusett&® while the courts applied the express abandonment theory in the cidmeGSS

141:An International Perspective on Sunken State VesseUnderwater Cultural HeritageOcean Development and
International Law, vol. 34 (2003), page 46
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and International Law, vol. 34 (2003), page 46
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Alabama*’

More recently in the cases lo& Galgd*® andJund“*°the salvors, Sea Hunt Inc had sought a
declaratory judgement that the vessels had been abandoned by Spdiarefoiet not subject to
sovereign immunity but instead to the law of finds and salvage. 8dhHunt and Virginia both
argued that implied abandonment was enough to satisfy the requirebheattandonment, the
circuit court, like the district court, held that since Spain hasef@sd an ownership claim to the
shipwrecks, express abandonment is the governing staridfiftié Court had relied on a variety of
cases such a3alifornia v Deep Sea Research, ifavhere the circuit court noted that the ‘meaning
of “abandoned” under the Abandonment of Shipwreck Act conforms with the mgeander
admiralty law,” which requires express abandonment whenever a prewvimes comes forward to
assert a claim. The Fourth Circuitlia GalgaandJunoalso referred to the decisiontime Central
America’®® where the court had held that although abandonment could be inferred is¢hef ea
shipwreck; such an inference would not be sustained where a previous aoames forward and
asserts a propitiatory interest. Although the case concerpadately owned shipwreck the court
relied on this decision to assert that the appearance of Spaiainmng ownership required the
application of the express abandonment th&bry.

The express abandonment theory has been further strengthened, hbwésespplication
in the more recent case of thkercedeslin response to the claims that the ship was not subject to
sovereign immunity the court applied the principle that ‘a sovereigeeléhat appears to have
been abandoned remains the property of the nation to which it belongeel tan¢ of sinking
unless that nation has taken formal action to abandon it or tdetraitie to another party>* This
decision confirmed the international law that sunken warships magbaedoned only by an
‘express act of abandonment’.

4(vi) — The justification and significance of US case law

The case law that we have discussed above regarding sovereignitynhas all been US case law.
This is justified by the fact that cases of such nature involtfiegdentification of allegedly State
owned shipwrecks and sovereign immunity has not arisen in other judadicMoreover, an

additional justification for using US cases, such ad\lhestra Senora de las Mercedessthat as a

147 United States v SteinméxZ3 F. 2d 212 Third Circuit (1992)
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result of their high profile and importance they have had a signifieffect on maritime law in
other jurisdictions.

Spain, for example, has often been the flag-State claimingesgremmunity in the US. As
a result of these cases, and in anticipation of future such cas@s,has initiated theProyecto de
Ley de Navegacion Maritimd'Bill of Shipping’) which will drastically reform Spanish mame
law which is still based on thd.ibro Il del Codigo de Comercio de 188%Book Il of the
Commercial Code of 1885’). Various reforms under the Bill of Shippimge ass a direct and
necessary consequence of the recent case against OdyHseNiuestra Senora de las Mercedes.
The reforms have been said to be necessary to avoid the lack dinetion and effectiveness of
regional administrations which has facilitated the destructiv&k WenSpanish heritage by treasure
hunters around the world and on their own shbt®oreover, the reforms would provide Spain
with a means to protect their State vessels beyond thetotedriwaters by providing them with
sovereign immunity. The reforms also provide other States with Xbkeiséve jurisdiction and
sovereign immunity over their vessél8.A ‘buque’ (“ship”) for the purposes of sovereign
immunity under the Bill of Shipping is defined @edo vehiculo con estructura y capacidad para
navegar por el mar y para transportar personas 0 cosas, que cuente con cubieida § de
eslora igual o superior a 24 metros’

Although England has been a historical maritime power the cowsrwa been faced with
a complex case involving the sovereign immunity of a shipwreck. dst mases the United
Kingdom has entered into contractual arrangements with salvoch Wave avoided the difficulties
that arise in litigation. If such a case were however to aritiee courts of England and Wales the
likelihood is that the outcome would be similar to that of the drfg&tes. In the United Kingdom
sovereign immunity is governed by the State Immunity Act 1978 (tA¢ Skction 10 of the SIA
provides that a ship or cargo belonging to a State is not immums@ects an actian remor an
actionin personanfor enforcing a claim in connection with such a ship or cargotifie time when
the cause of action arose, the ship or cargo was in use or inteordede for commercial

purposes>®

135 José Maria Lanchdna Ley para salvar los buques de Estado hist@i@vailable ahttp://abcblogs.abc.es/espejo-
de-navegantes/2013/12/16/una-ley-para-salvar-lgsimstde-estadolast accessed 23/01/2014

1%6 Article 50 Proyecto de Ley de Navegacion Maritima

157 proyecto de Ley de Navegacion Maritima Serie AniN@3-1 (29 de Noviembre de 2013), Titulo I, Calitl,
Articulo 56; in English, ‘all vehicles with the sicture and ability to navigate on the sea and pangersons or
things that has a length equal to, or superio24anetres’

158 Section 10(2), 10(4) State Immunity Act 1978
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4(vii) — Concluding remarks on Sovereign Immunity

In conclusion, there has been an element of inconsistency and lactemfational case law in
providing shipwrecks with sovereign immunity. Customary and internatiemalprovides flag-
States with exclusive jurisdiction and ownership over their viskeivever this principle is by no
means clear. Questions still arise as to whether a ‘wigeek'ship' for the purposes of sovereign
immunity; whether the identity and nationality of both shipwrell @s cargo makes it a State-
owned vessel; and, if it was a State-owned vessel, whether wratk has been abandoned by
the flag-State. In some situations the issues have been resoleeghthbilateral agreements
between flag-State's? however, in the majority of cases there is no consistendyeimpplication
of sovereign immunity. Determining ownership of a shipwreck is tberefof paramount
importance to salvors seeking to assert ownership rights, or alsavage award, as the finding
that the owner is a flag-State could result in the claimnfaibn the basis of sovereign immunity.
What we can conclude with an element of confidence is that theseclear distinction drawn
between a State-owned vessel (whether it be a warship opaatnying out non-commercial
activities) and non-State-owned vessels (i.e. privately owned sessefjovernment vessels
carrying out commercial activities). It follows, therefore ttifighe shipwreck is found to be a State

vessel, it may be subject to sovereign immunity.

159 For example: Agreement between Government of @gtin and Northern Ireland and the Governmerthef
Republic of South Africa regarding the Salvagehafid.M.S Birkenhead?retoria, Sept. 27, 1989, U.K.T.S. No. 3
(1990); Agreement between the Government of thadfir&epublic and the Government of the US of Anaeric
concerning the wreck of tHeSS AlabamaParis, Oct. 3, 1989, T.I.A.S. No. 11687
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CHAPTER 5
CULTURAL HERITAGE DEVELOPMENTS

As we have seen, shipwrecks have been prized by salvors andabestdtes for their economic
value resulting in disputes involving a myriad of questions including \Btete has jurisdiction
over the shipwreck; whether the law of salvage or the lawndsfshould be applied; whether the
ship is protected by sovereign immunity and indeed the natiomdlttye shipwreck and its cargo.
These disputes, however, do not take into account the importance of giveesks in providing
information about human history and cultural heritage. Few statemdirthe world have felt
compelled to protect historic shipwrecks and other underwater cuienigdge from vandalism and
exploitation*®® Conventions such as the United Nations Law of the Sea ConVh{oNCLOS)
and the UNESCO Convention on the Protection of the Underwater Citerighge 20012 (UCH
Convention) and its set of annexed riflddave strengthened the view that when dealing with
shipwrecks, particularly historical shipwrecks, its economic vahmuld be superseded by other
values as underwater cultural heritage. The values that the CifdMention seeks to protect, for
example, are outlined in the preamble which provides for ‘the impmtah underwater cultural
heritage as an integral part of the cultural heritage of huynand a particularly important element
in the history of peoples, nations, and their relations with each otrererning their common
heritage.*®* This chapter will look at the development of cultural heritagegeatecting historical
shipwrecks and how that affects the traditional application of gallaw and the law of finds, as

well as the role of sovereign immunity.

5(i) - United Nations Law of the Sea Convention (UNCLOS)
The regime under UNCLOS provides for the protection of underwaterautteritage in two ways
in accordance with two main provisions; Articles 149 and 303.

Article 303(1) provides for a general obligation of protection and catiparwhich applies
to all archaeological and historical objects, wherever theyazated at sea providing that ‘States
have a duty to protect objects of an archaeological and histotate found at sea and shall

cooperate for this purpose.’

180 sarah DromgooléThe Protection of the Underwater Cultural Heritagéational Perspectives in Light of the
UNESCO Convention 20Q1nternational Journal of Cultural Property (2007)

81 ynited Nations Convention on the Law of the Se@21@lontego Bay, 10 December 1982)

162 UNESCO Convention on the Protection of the Undéem&ultural Heritage (Paris, 2 November, 2001, |wdl. 41
(2002)

%3 The Rules Concerning Activities Directed at Undatev Cultural Heritage, available at
http://www.unesco.org/new/en/culture/themes/undemeultural-heritage/unesco-manual-for-activitiieected-
at-underwater-cultural-heritage/unesco-manual/fulast accessed 06/02/2014

184 UNESCO Convention on the Protection of the Undéem&ultural Heritage, Preamble, para. 1.
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As a result of this provision, States cannot knowingly destroy owathe destruction of
objects forming part of the underwater cultural heritage. Additign8tates cannot persistently
disregard requests by another State to negotiate forms of coopetiating at the protection of the
underwater cultural heritad€

Under Article 303(2), a different regime applies to archagoéd and historical objects
located within the 24-mile contiguous zone:

‘In order to control traffic in such objects, the coastal Stedg, im applying article 33 (i.e.

the provision concerning the contiguous zone], presume that their renmwaihfe sea-bed

in the zone referred to in that article without its approval wousdlren an infringement

within its territory or territorial sea of the laws andulkagions referred to in that article [i.e.

customs, fiscal, immigration or sanitary laws and regulations].’

Although UNCLOS provides for the protection of underwater culturatage it has been
heavily criticised as being unsatisfactory, insufficient and @pmductive in the protection of
cultural heritage. The first criticism of Article 303(2)lates to the fact that the powers coastal
States have over the archaeological contiguous zone are irretevim@ protection of cultural
heritage (i.e. powers in relation to customs, fiscal, immigmatir sanitary laws and regulations).
Secondly, the provision provides the coastal State with the power tonpraweé sanction the
‘removal from the sea bed’ of objects of an archaeological andib&toature. If this is interpreted
literally it would mean that coastal States have no powensigagomeone who 'destroys' the object
rather than ‘removing' it. These issues and complications have hieleto sarise as a result of
UNCLOS wanting to avoid increasing coastal States righterizeyhe territorial sea, a concept
known as creeping jurisdiction.

Article 303(3) creates a further problem with regards to the giroteof cultural heritage.
Article 303(3) provides that ‘nothing in this article affects tights of identifiable owners, the law
of salvage and other rules of admiralty, or laws and practices with respediuiral exchanges.’
This provision means that if there is a conflict between piiatgainderwater cultural heritage
(Article 303(1)) on one side, and the law of salvage and other atilgdmiralty, on the other, the
latter would prevail (Article 303(3)). This provision, therefore, esmkalvage law compatible with
the protection of underwater cultural heritage. UNCLOS, howeves, tiaitlarify the meaning of
‘the law of salvage and other rules of admiralty.” As we hawes $e chapter Il above, in many
countries, such as England and South Africa, salvage law only apgilieges to attempts to save a

ship or cargo from imminent marine peril and does not apply salvagf@mfrecks, which are not

185 Tullio Scovazzi;The Merits of the UNESCO Convention on the Pradecsf the Underwater Cultural Heritage’
Cultural Heritage, Cultural Rights, Cultural DivitysNew Developments in International Law (2012H €2, page
271
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considered to be in peril, but instead a total loss. Only a sim@ber of common law jurisdictions,
such as the US, have extended the application of the law of satvegeetr shipwrecks. Moreover,
also discussed in chapter Il, salvage law has been said to be steonsiith the protection of the
cultural heritage of historical shipwrecks. The extent to whiclCURIS affects the application of
traditional maritime principles, such as salvage law, to shipesrisctherefore unclear and requires
clarification.

Article 149 UNCLOS deals with the underwater cultural hegitd@t is found on the seabed
and ocean floor beyond the 200-mile limit of national jurisdiction {(pental shelf) by providing
that:

‘All objects of an archaeological and historical nature found in tleaAhall be preserved

or disposed of for the benefit of mankind as a whole, particularddggng paid to the

preferential rights of the State or country of origin, or the State tfralibrigin, or the State
of historical and archaeological origin.’
This provision gives preferential rights to the State of cultar@in, the State of historical and
archaeological origin and the State or country of origin, wheheae seems to be little or no rights
given to private interests. Although Article 149 gives culturaithge priority over private rights, it
is very vague and does not set out clearly the content of such migghteow the rights should be

harmonised with the concept of ‘benefit of mankind as a whie’.

5(i)(@) - Nuestra Senora de las Mercedes Case
We have discussed this case various times throughout this dissetiatiefore it is unnecessary to
recite the facts in great detail. As discussed, Odysseyn#l&xploration Inc. discovered the
shipwreck of a Spanish frigate, theiestra Senora de las Mercedediich was sunk by a British
fleet in 1804 in international waters off the coast of Cadiz, S@aiyssey took salvaged items to
the US to have the wreck symbolically present so that it couldriested, and Oydssey
subsequently claimed either ownership or a salvage award farises. The Court of Appeals
rules that they did not have jurisdiction over the matter due to Sgaweseign immunity as the
flag-State of the vessel and ordered that Odyssey hand ovappiheximate 500 000 silver and
gold coins to the Spanish government.

As a result of the US courts dismissing the claim due to smreimmunity, the claims
made by Peru as the country of cultural origin were not exainiPeru had requested that the

District Court address the competing interests of both countriesebekciding on matters of

1% Tullio Scovazzi;The Mertis of the UNESCO Convention on the Pradecsf the Underwater Cultural Heritage’
Cultural Heritage, Cultural Rights, Cultural DivitysNew Developments in International Law (2012H €2, page
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sovereign immunity. If the court had done so, the proceedings may éenalbcided in a different
way. The dispute would not have been one between salvors and a soveatggiBtinstead it
would have been one between two sovereign States assertfegeiptial rights over recovered
underwater cultural heritag®’ This case seems like exactly the situation that ArticleUXELOS
envisages, providing that ‘particular regard be paid to the preferagh#s of the State or country
of origin, or the State of cultural origin, or the State of historical and ardweal origin.’

Looking at the facts, Peru is arguably more entitled frault@ral heritage perspective than
Spain. The ship carried gold coins that originated in the preseitbrewf Peru arguably making
Peru closer to being the State of origin, the State of cultuigihand the State of historical and
archaeological origin, than Spain. Moreover, the cargo neverreaehed the shores of Spain. One
of the issues, however, is that at the time of sinking, Pesupad of the Spanish Empire and was
not a sovereign State. This raises the interesting questionvdgether Spain should really be able
to assert ownership over property that was only Spanish propethe ifirst place through the
exercise of colonialism. It may also be argued that the im¢eofsa sovereign State should not
outweigh the importance of the protection of underwater cultural heritage.

The application of Article 149 UNCLOS was, however, challenged orgtaunds, namely,
that, Peru is not a party to UNCLOS, and, secondly, that the salitagesdwere found in the EEZ
of Portugal (which is not covered by Article 149 UNCLOS). This despite an affidavit by John
Norton Moore'®® presented on behalf of Peru, explaining why the District Court shaqpty
Article 149 to the case. It was argued that ‘Article 149 hagrafisance that goes beyond the legal
zoning provided by UNCLOS, since it is its only provision specifyiimg preferential rights of
States to underwater cultural heritaf®.During the negotiations for UNCLOS, the United States
had wanted to include in the General Provisions section the following:

‘... all States have a duty to protect objects of an archaedl@gidahistorical nature found
in the marine environment. Particular regard shall be given tatéibe & origin, or the State
of cultural origin, or the State of historical and archaeologcagin of any objects of an
archaeological and historical nature found in the marine environmém icase of sale or
any other disposal, resulting in the removal of such objects frontai@ #hich has
possession of such object&”

Moore recalled this to argue that Article 149 should determin@réfferential rights of sovereign

187 Nicola Ferrj ‘The Right to Recovered Underwater Cultural Hegi¢’ Cultural Heritage, Cultural Rights, Cultural
Diversity New Developments in International Law {29, CH 11, page 261

188 Affidavit of Norton Moore available dtttp://www.lawyerbird.com/misc/Odyssey/AffidavitMaapdf last accessed
on 06/02/2014

%9 Nicola Ferrj ‘The Right to Recovered Underwater Cultural Hegie’ Cultural Heritage, Cultural Rights, Cultural
Diversity New Developments in International Law {20, CH 11, page 261

0 Nicola Ferrj ‘The Right to Recovered Underwater Cultural Hegie’ Cultural Heritage, Cultural Rights, Cultural
Diversity New Developments in International Law {20, CH 11, page 261

48 |Page




states to underwater cultural heritage beyond the zoning limitations.

Although it is clear that Peru would have better chances than &paeing identified as the
State of cultural origin, the US court dismissed Peru's aairthe basis that Peru is not a party to
UNCLOS. The case was simply decided on the basis of somdreigunity based on a report and
recommendation that explained why the issue of sovereign immunity was retetlatase.

The fact is that it is clear that the cargo form partwtural and historical origin of the
region of Peru and due to the fact that Peru had not ratified @$Cand the fact that the cargo
was located within the EEZ of Portugal, Article 149 was not applied.

This case highlights the problems with UNCLOS and its abilityptotect underwater
cultural heritage, particularly in relation to claims maddlag-States. In addition to the problems
addressed it is difficult to say with certainty the extéat UNCLOS affects the balance of power
between the different interested parties to a shipwreck. Article 303(¢).ON, however, provides
that the provisions are ‘without prejudice to other international agets and rules of
international law regarding the protection of objects of an archgiealoand historical nature’,
which allows States to pass more detailed conventions on the timote€ underwater cultural

heritage.

5(ii) - The UCH Convention

The UCH Convention was drafted to ‘prevent the destruction of subcharghaeological sites, to
regulate cooperation among States... to harmonise internationalchestandards... and the
protection of submerged heritage, which includes for instance asbigmirecks and sunken ruins,
with the protection already accorded to cultural heritage on fAh@itie UCH Convention therefore
applies to ‘all traces of human existence having a culturalrluat or archaeological character
which have been partially or totally under water, periodicallycamtinuously, for at least 100
years'*’> The UCH Convention would therefore apply to a shipwreck that has betailypar
totally underwater, periodically or continuously, for at least 1€8ry (hereafter shall be referred to
as ‘an historic shipwreck’).

The UCH Convention has been described as a ‘reasonable defant& ¢he results of the
contradictory and counterproductive regime of the UNCLB%0ne of the ways that the UCH
Convention has achieved this reputation is by removing the possilfiliignamercial exploitation
of heritage for individual profit and with it the undesirable efeuft the law of salvage and finds

1 Accessible omttp:/www.unesco.org/new/fileadmin/MULTIMEDIA/HQAT /pdf/lUNESCO2001Def.pdflast
accessed on 10 January 2014

172 Convention on the Protection of the Underwatet@al Heritage (Paris, 21 November 2001), ILM, vl
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for the heritage found on the continental shelf.

5(ii)(a) - Law of Salvage and Law of Finds under UCH Convention
During negotiations most countries agreed that the law of salvayéirls should not apply to
underwater cultural heritage. There were, however, a minorityabésSthat were not prepared to
accept an absolute abolition of the principles. Article 4 of the @GHvention therefore provides a
compromise:
‘Any activity relating to underwater cultural heritage to whikls Convention applies shall
not be subject to the law of salvage or law of finds, unless)itis(authorised by the
competent authorities, and (b) is in full conformity with this Coneantand (c) ensures
that any recovery of the underwater cultural heritage achieves itemmmaxprotection.’
In addition to the above, Rule 2 of the Annex to the UCH Convention provides that:
‘... the commercial exploitation of underwater cultural heritageréate or speculation or its
irretrievable dispersal is fundamentally incompatible with the egtmin and proper
management of underwater cultural heritage. Underwater culwerdtiage shall not be
traded, sold, bought or bartered as commercial goods.’
The UCH Convention therefore limits the application of the lawabfage and finds, and where it
does allow these principles to be applied; it prevents all the ualdkeseffects of their application
by not allowing commercial exploitation. The position of the salvor is thergfestly weakened.

5(ii)(b) - Jurisdiction under the UCH Convention
The UCH Convention also deals with the issue of jurisdiction. Agatongromise was made to
deal with the concerns of creeping jurisdiction and the balanbedied in the UNCLOS between
the rights and obligations of coastal States and other $fafise UCH Convention deals with the
issue by providing a three-step procedural mechanism involving irgpoconsulting and urgent
measures.

If the activity or discovery is located in the EEZ or on the camtial shelf of another State
Party, Article 9(1)(b) provides that the national or the mastethe vessel must report such a
discovery or activity to them and to all other State Parties.

Article 9(5) deals with consultations and provides that the co@kdtd is bound to consult
all States Parties which have declared their interesteingbconsulted on how to ensure the

effective protection of the underwater cultural heritage in quedtiamantinues to provide that a

4 Tullio Scovazzi, The Merits of the UNESCO Convention on the Prateaif the Underwater Cultural Heritage’
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State Party may make such a declaration of interest ‘basadenifiable link, especially a cultural,
historical or archaeological link, to the underwater cultural heritage cuettér

Article 10(4) deals with urgent measures providing State d3atth take measures in
accordance with international law to prevent immediate danger to underuladealcheritage.

The UCH Convention does not therefore extend State jurisdiction tmglysimposes
obligations on interested parties, such as coastal States, flagettsavors, to report and consult
with each other, promoting collaboration. Additionally, State Padresgiven the power to take
practicable measures to prevent immediate danger to underwhitgalicheritage. Involving States
in the discovery and coordination of the salvage operations of shipwréthseraps avoid the

situation of States being excluded and may promote cases being settled ousidé of

5(ii)(c) - Sovereign Immunity under UCH Convention
The UCH Convention also amends States ability to rely on thenatienal principle of sovereign
immunity. State sovereign rights are not safeguarded as funddmregiits under the UCH
Convention and are instead only preserved as a means to enstettyesforeservation of the
underwater cultural heritage by requiring that State partesply as far as is reasonable and
practicable with the Conventid#®

Therefore, although sovereign immunity still exists forgdictional purposes, flag-States
are only able to exercise their rights for the purpose of piegeunderwater cultural heritage. In
practice, however, this may not affect the outcome of casesvingoFlag-States claiming

sovereign immunity as these claims are usually based on underwater culitageh@rguments.

5(iii) - The Present Situation
The UCH Convention entered into force in 266@nd as of 2011 it had forty-one parties. Although
the UCH Convention has made significant changes to the treatmbrdtaical shipwrecks, as a
result of its youth we have yet to see any examples of itscapph. Moreover, there are various
examples showing that the Convention has not yet been appreciaesufiiciently great number
of States.”’

For example, in the recent caseMiestra Senora de las Mercedétle reference to the
cultural heritage or any legislation concerning the protectionutiiral objects was made, and
instead the decision was made to reject jurisdiction based on Spain's right &gsowemunity.

75 Article 13 UCH Convention

7% Article 27 UCH Convention
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Similarly, in England, the idea of preserving underwater cultuzgtage has also not been
appreciated as evidenced by an agreement with Odysseyn\aExploration in order to rescue
the Sussexwhich was an ancient sunken vessel loaded with gold and silver coatedocear
Gibraltar!’® England was criticised for entering into such an agreemeitt did not take into
account existing domestic and international provisions relating tpréservation of the cultural
heritage and was largely based on the commercial exploitatittreatarga-"® In relation to the
UCH Convention, it is clear that England did not base the agreemneittat all as it did not
appreciate the preference under the iforsitu preservation; it did not appreciate the fact that
commercial exploitation is completely banned by Rule 2 of the ArméxetUCH Convention; and,
the agreement did not take into account any interests of private ar petdons other than those of
England.

In addition to States being suspicious and uncomfortable with the C@tention, the
United Nations General Assembly until recently has also beewctaet to mention the UCH
Convention in its resolutions. Only recently with the Resolution on i@caad Law of the Sea
adopted in 2011 the General Assembly was more open to the applohtim UCH Convention.
The General Assembly called upon ‘States that have not yet dooe@asider becoming parties to
that [UCH] Convention’, noting ‘in particular the rules annexed to @atvention, which address
the relationship between salvage law and scientific principlemanagement, conservation and
protection of underwater cultural heritage among Parties, their nigtiand vessels flying their

» 180

flag’.

5(iv) - Conclusive remarks

UNCLOS and the UCH Convention have therefore increased the impodawcoasiderations of
underwater cultural heritage over private and sovereign rights hostrical shipwrecks. These
Conventions have also created a distinction between a shipwreck undeed®0ojd and a
shipwreck that is over 100 years old, providing only the latter with protection asvatelecultural
heritage. These conventions have made progress in creating iotehaniformity in relation to
treatment of shipwrecks; however, such progress cannot be fully eppdeantil courts have had

the opportunity to apply them.
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CHAPTER 6
CONCLUSION AND SOLUTION

As this dissertation highlights, the determination of rights tp simpwreck is extremely fact
specific. The obstacles that an exploration company, or indeed angimenglto have rights, must
overcome in order to exercise rights over a shipwreck are byeans easy or indeed clear. In fact,
the discrepancies and uncertainties created by the diflexestand their application are such, that
any company considering a commercial venture to profit or evawveecosts from a shipwreck
must as part of its business plan to evaluate risk and reward,céing/ out a lengthy and
complicated legal analysis of the rights that it may acqtheemanner in which it can enforce such
rights and also consider possible rights of others which comp#teowdefeat its own rights. As
this dissertation shows, such a legal analysis involves many factors.

An exploration company finding a shipwreck in international waterstrirst deal with the
issue of jurisdiction as international waters are not subjechyooae State's jurisdiction and
therefore any State control over such wrecks is limited. Géydyglbringing part of the shipwreck
within the physical jurisdiction of the court will give the cotlré constructive possession required
to be able to seize jurisdiction on the matter.

Even when jurisdiction is established, the court is then required ¢onrdeé which law
should be applied in relation to rights over the shipwreck. As we hearm there are numerous
views on the appropriate rules that should be applied, namely whiethiwt of salvage and the
law of finds should be applied. The key question in relation to thesedatrines of maritime law
is whether the original owner is found to have abandoned the shipwigiskis something which
will be very difficult for any exploration company to investigateorder to be able to reach a view
and in any event, it is possible that the court entertaining thtenmaay well come to a different
conclusion either on the facts or in the light of further evidenceef@édy, if the shipwreck has
been abandoned the law of finds shall be applied resulting in the foed@ming the owner.
Whereas if the shipwreck has not been abandoned, the law of salvadee mpglied resulting in
the salvor being awarded for his efforts.

The question is complicated even further by the involvement of @anahtior State
governments who may claim sovereign rights over shipwrecks and d¢hego. Generally,
customary and international law recognises that warships ateldtaed vessels are entitled to
immunity. Whether a shipwreck is subject to sovereign immunity depends on a variety of
factors. There is debate as to whether a 'shipwreck’ ship for the purposes of sovereign
immunity. Secondly, the identity and nationality of the ship and itgocarust be determined to

create the link between the ship and the flag-State to fornegja basis for justifying a claim by
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the State over such a ship. In addition to both these issues, themuésvhether the shipwreck
was abandoned must be decided. If abandonment is established theatdag\&il no longer be
protected by sovereign immunity. But generally, courts have ledectant to find abandonment of
warships or State-owned vessels unless there is very clear eviderpeesseabandonment.

The above principles of law applied to shipwreck do not take into actteumhportance of
its potential underwater cultural heritage. Certain nationamesy and international conventions,
such as UNCLOS and the UCH Convention have strengthened the priheipplehen dealing with
historical shipwrecks, their economic value should be superseded by \atles, such as
underwater cultural heritage. Although the UCH Convention recognisqwithiéy of the interest
of humankind in preserving underwater cultural heritage as a common godaltbé the sea is
still anchored to the traditional sharing of powers and rights leetwevereign States and private
owners®!

Despite the inconsistency in approaches and lack of appreciatiamderwater cultural
heritage in relation to historical shipwrecks, it seems thergenerally it is universally agreed that
historical shipwrecks form part of the underwater cultural hezjtadnich cannot be considered as
ordinary properties or resources, which must be preserved for the puptse preservation of
history and traditions of humankind as a whdfelf one is to agree that historical shipwrecks are
special in nature, then it follows that applying the law of salvdgelaw of finds and recognising
the absolute rights of flag-States' over sunken vessels througleigovenmunity, is inconsistent
with the promotion of underwater cultural heritage on the scalesasity considerations. The law
must take into account other States' claims, such as theoStaikural origin, and must also take
into account the private claims of legitimate heirs if ip@ssible to demonstrate a link between
private persons and the legitimate owners of the objects found ofigteric shipwrecks.
Moreover, although these private rights should be protected, the pobdissato these properties
should not be denied as these historical objects are important a¥ pattural heritage and the
evolution of human kind®®

The status quois clearly inadequate for all interested parties providing natylano
certainty, no consistency and no international uniformity as to hoes ¢agolving shipwrecks will
be dealt with. Any solution to clarify the determination of rigbtsshipwrecks must be a balancing
act that take into account the different interests of alintezested parties and provide a clear set of
rules which properly and fairly deal with these interestsgidue priority to those interests from a
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private sentimental, economic, political, cultural and legal petisge In theory, the solution to the
issue is twofold; (1) the agreement of pre-salvage contracts dretsadvors and interested States;
and (2) the ratification of an international convention dealing withapgirights, sovereign rights of
flag-States and underwater cultural heritage.

The first practical solution to solve the issues relatingigbts over shipwrecks and
historical shipwrecks would be to encourage salvors to enter intoalwege contractual
relationships with flag-States. This has already been commoticpramaking the existing law
subject to any such contractual arrangement that may beeeénito by the parties. This would
avoid many of the problems most often encountered. Under this appittactalvors would
approach the flag-State and agree a salvage award prior mnm@encement of any salvage
operations and the incurring of costs. This would provide the salvor enthirtty in the form of a
legally binding contract enforceable in the courts. Having a pvagalcontractual relationship
with the flag-State would also avoid the issue of jurisdictionhas dontract would contain a
jurisdiction clause and a submission to the law of a jurisdictisnmAtters presently stand, each
shipwreck scenario is extremely fact specific and entenitogpre-salvage contractual relationships
would also enable the parties to tailor the contract to thigcplar shipwreck balancing risk and
reward, providing incentives and achieving the objectives of the panti@s agreed and orderly
manner that permits the work to be undertaken in the most efficient manner.

Although, a pre-salvage contractual relationship has obvious advamtsgesolution to
come of the obstacles, it also has its complications. ApproachinggeState, or indeed any
interested State, regarding a salvage operation of its Statedovessel or a vessel within their
territorial waters is likely to be a long drawn out process.example, when Odyssey entered into
an agreement with the United Kingdom to salvageSiiesexvhich involved entering into parts of
Spanish territorial waters the amount of correspondence and auibogs&quired was excessive
spanning over year§? In addition to the significant passing of time, a treasure huctngpany
cannot be certain that the State would be willing to contracte¥ample, Odyssey, in discovering
the Nuestra Senora de las Mercedssempted to contract with the Spanish Government. Having
approached the Spanish Government regarding the possibility of erderorgractual relationship
regarding the salvage of the shipwreck, Spain rejected the propaisad shat Odyssey was not
authorised to salvage the Spanish shipwrédkestra Senora de las Merced®sAny process
requiring the reaching of an agreement with a Government |y tikéake time and much expense,

whereas the exigencies of modern business and commercialeliigre a simpler and quicker

13490dyssey Marine Exploration, Odyssey Spain Commiioies available at
http://www.shipwreck.net/pdf/OdysseySpainCommurnde. pdf last accessed on 06/02/2014

185 Odyssey Marine Exploration, Odyssey Spain Comnatitns available at
http://www.shipwreck.net/pdf/OdysseySpainCommurndae. pdf last accessed on 06/02/2014
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solution that allows the business to be undertaken.. This is also categliby the fact that
Government change periodically with elections. It is also ad hdbgi sense that depending on the
facts and location of the vessel, a salvor will need to deal widreht Governments of different
states on each occasion.

Moreover, even when salvors have entered into agreements withtdkeg-8r the salvage
of their vessels both parties have been criticised for failifigke account of underwater cultural
heritage considerations or respecting the interests of privafguldic persons. This was the
situation in 2002 when the United Kingdom entered into an agreeménDdjtssey for the salvage
of theSussex®

For these reasons, a preferred solution, would be to create antiotextheonvention that
provides a clear regime that with a balanced approach alsoitaemccount the interests of all
interested parties, the salvors on the one part as the compasingwee money, undertaking ht
eowkr and taking the risks and, the flag-States, the Stategltafat origin, and the legitimate
owners or heirs to the legitimate owners on the other whaoalsitl benefit from the salvors efforts.
The key to a successful international convention would be to providefiaiesuf reasonable
incentive for each interested party.

The salvors, such as companies likes Odyssey, are redistiabnly type of entities with
the funds, knowledge, expertise and, most importantly, the technology ®@blbeto salve
shipwrecks in international waters. As we have seen from expedsimtsas thd&itanic, Nuestra
Senora de las Mercedes, Juno and La Galgdthe Lusitaniasalvage operations are often very
expensive. Salvors will therefore only be willing to carry out ssalivage operations if they are
guaranteed adequate reward for their efforts. Although it has beenl éngii¢he law of salvage has
undesirable effects on wrecks, such as promoting careless apdalasige efforts by salvors, the
reality is that without treasure-hunting ventures the majorityhef shipwrecks that have been
salved would not have been in the first place. Allowing salvagerdswior the salvage of
shipwrecks would therefore be a very important part of any international convenisoalsb likely
that in view of the difficulties experienced by salvors whiagbssantially increase their risk and
costs, salvors would support an international conventions which briagy end certainty even if
this were at the expense of having to give up part of the langee ©f the wreck that sometimes
they are presently awarded in cases when they are successful.

It is understandable that the flag-States, conversely, would be ingwadl allow salvors to
explore and exploit shipwrecks that may contain valuable cargenaitise information to which

the flag-State would feel entitled. The difficulties with atting States to such conventions has

186 patrizia Vigni,'Historic Shipwrecks and the Limits of the FlagSt&xclusive Right<Cultural Heritage, Cultural
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been evidenced recently by the UCH Convention where States haveshetant to give up their
sovereign rights over their State-owned vessels and are unwillinglldw for increased
jurisdictional control by coastal States over international watergality, in most cases, flag-States
do not give salvage high levels or priority and do not have the expdmigejedge or capital
available to carry out salvage operations and are reliant on corahwgerations of salvors, such
as Odyssey, to carry out the operations on their behalf. Withowsalkers efforts, flag-States
would not even be in the position to be able to claim sovereign immianite first place. The
solution also to provide States with an incentive to signing up to amatittnal convention would
include certainty, involvement and/or control in the salvage operatgay, & the outcome coupled
with a financial incentive. Perhaps this solution could involve the remint that once the
nationality or identity of the shipwreck is determined, the flegeSbe given exclusive jurisdiction
over the matter, subject to applying the set of rules containdgk imtiernational convention. This
would provide the flag-State with the control and involvement in the galeperation of their
shipwreck, provide the flag-State with exclusive jurisdiction, allowcdts, secret or sensitive
matters to be addressed in an orderly and proper forum and, also thasuhe interests of other
parties are taken into account through the mandatory application of the internairoreiton.

The interests of those claiming cultural heritage have involegdStates, States of cultural
origin and heirs to the legitimate owners of shipwrecks and eards discussed, UNCLOS and
the UCH Convention have increased the importance of considerations ofvatetecultural
heritage over private and sovereign rights over historical sbgks. The full effects of the UCH
Convention, however, are yet to be seen due to the fact that itaongyiato force in the year 2009.
A good starting point for the proposed convention would be to provide adelfaition of a wreck,
clearly distinguishing between a shipwreck and an historical shopvime reference to age, so that
only historical shipwrecks are accorded with the protection as watker cultural heritage. Then,
similarly to the UCH Convention, provide exceptions allowing salvorbetcawarded for their
efforts ensuring that underwater cultural heritage is prededh addition, compromise ensuring the
protection of underwater cultural heritage, while providing finannntives to salvors, would be
to impose conditions on salvors to set up exhibitions or museums and #eabléo make profit.
This would provide the underwater cultural heritage with the protedtirequires, allow the public
to appreciate such heritage while concurrently providing incoméosalvors without any the loss
of such heritage to commercial private sales.

An international convention would therefore be a welcome solution providieteenent of
clarity and fairness to the situation of shipwrecks found in intemea waters. However, like all
international conventions, it is very difficult to satisfy all netgted parties needs. The development

of such an international treaty would ultimately be subject to the politidabfrall States involved.
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With advances in underwater technology and the ability to venturededper and more
challenging waters, it can be expected that commerciabiaipbn of shipwrecks will become
much more frequent. Moreover, with a greater sense of public shtenel appreciation for the
protection of cultural heritage, the legal disputes for rightshipwgeck will also become more
frequent. For this reason, it is very important to establish son@ble and clear set of applicable
rules to govern the activity of wider application to bring certaictgrity and purpose to an
important activity in a manner that address and provides for teeegttof all parties involved

throughout the process.
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