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CHAPTER 1: INTRODUCTION

1.1. Contextualising the issue

Imagine a world where 99.5 per cent of all booksenecked away in a dark
vault. These books will range from your favouriteg@hen King novel and the
prose of Charles Bukowski through to your local spaper and the fifth grade
prescribed history textbook. All these books ackéal away in a vault, and only
one man has the key to this vault. The holder efkigy to unlocking the vault is a
tentative man. He might allow you to have acceshdorsault for a limited use, but
he is not sympathetic to your situation — accesbeovault will come at a price.
The price may or may not be in monetary termsybllidefinitely require you to
overcome an obstacle course he has created infordgyu to prove that you are
‘worthy’ of entering the vault. You have me factoright to enter. This is what the
world is like for the visually impaired at presefhhe majority of books are being
locked away in a dark vault that is copyright, &tidd people are only able to
access these works once, and if, the copyright oefheach work gives them
permission to do so. This permission may cost tagrice, such as payment to

the copyright author, and will definitely cost thémterms of time and resources.

The situation above is very different for able mmtipeople. In this world, the man
with the key to the vault allows you a free passhst you may view the books
within the vault at will. You have the right to entthe vault, and he cannot keep
you from utilising this right even if he wanted @epending on what it is you
want to do with the books once you enter the vgoli, may or may not be
required to meet certain conditions before the migin the key will allow it. For
example, you would be able to freely copy a faitipa of the works within the
vault, and the man with the key would be powertesstop you doing so and
unable to attach any obstacles to this so as tovtesther or not you are ‘worthy’

of being allowed to utilise the books in that wapu therefore have permission to



enter the vault at will and browse through the miaogks kept there, as well as
the right to use these books you find in the vewttifferent ways, which may or

may not come with conditions.

It is this discrepancy in scenarios that demonssrtite unfair situation between
the visually impaired community and the able bodiechmunity with regards to
accessing literary works protected by copyright.eféhthe man with the key
allows able bodied people to enter his vault af, \wé makes visually impaired
individuals prove their worthiness by attachingtaier conditions and obstacles
before they may be allowed to enter his vault. Bfs® means that visually
impaired individuals are further limited in whaethmay and may not do with the
books they find within. For example, sighted indivals are able to browse the
books in the vault and make use of a fair portibthe works they find within,
such as reproducing parts of théfhere is nothing the man with the key can do
to prevent this, and he may not attach any requrgsto this as everyone has the
right to do so. Whilst visually impaired individgahlso have this right on paper,
they are unable to make use of their right toseik fair portion of any of the
works that lie within the vault, because they maynay not be able to meet the
‘worthiness’ requirements stipulated by the marhwlite key in order to gain
access to the works in the first place. It is thietention of this paper that the man
with the key must be obliged by law to treat bagually impaired persons and
able bodied persons the same, and that this therefquires that he must grant a
free pass into his vault for all people, and ndy enust refrain from stopping the
visually impaired individuals from entering his Valut he must additionally take
active steps to ensure that both visually impa#ned sighted individuals are able
to realise their rights in respect of the bookswmit This is what shall be meant by

the phrase ‘equal access’ as used throughout aipisrp

1 A detailed explanation and critique of ‘fair dei in terms of the South African Copyright Act
will be addressed in later chapters of this paper.



The aim of the paper will be to demonstrate thattlséfrican law, as it stands in
terms of the Copyright Act, fails to provide eqaatess to literary works for the
visually impaired community compared to the abldied community. In failing
to provide equal access, the South African govemtrnas failed to realise the
theoretical justifications underpinning the lawcopyright, as well as its
obligations on both a national (in terms of thestaation, legislation and case
law) and international level. It will then be askedat South Africa ought to do so
as to better this situation by examining what titermational community is doing
in order to better establish an environment of egoeess to literary works,
specifically in terms of the recent Marrakesh Tygahd what implications this
may have for South Africa in its quest to bettdabee the interests of copyright

users and owners in such a way that equal acceshimsved.

Whilst the above situation may seem somewhat diamiis in fact an accurate
metaphor for the situation pertaining to the vigumhpaired in South Africa and
the vast majority of countries the world over. Aating to the World Health
Organization (WHO), in 2012 there were 285 millmgople that were visually
impaired worldwide. By visually impaired, this teencompasses both the 39
million individuals who suffer from legal blindnesss well as the 246 individuals
who suffer from low visiorf.Of those people with some degree of visual
impairment, over 90 per cent of them live in depahg, poorer countries. About
19 million of those affected by visual impairmeats children under the age of
fifteen3 A survey conducted by the World Intellectual Pmop®©rganisation
(WIPO) in 2006 found that fewer than 60 countriesldwide had limitations and

exceptions clauses for the visually impaired wnititgto their national copyright

2 World Health Organisation ‘Visual impairment arlthdness.’ Available at
http://www.who.int/mediacentre/factsheets/fs282/en/

[Accessed 01 January 2014].

® Ibid.




laws? This obviously fails to account for more recenteaiments to some
country’s copyright laws, such as India’s recergbn of the Indian Copyright
(Amendment) Act, but is nonetheless a good indication of the lddkitative
taken by countries to deal with the existing boakiine when left to their own
devices. According to recent studies done by theld\Blind Union (WBU), in
2012 only 7 per cent of books published were madéable in a format
accessible to those who are visually impaired wettged (or rather, richer)
countries, whilst less than 1 per cent of bookdiphed for the year were made
available in developing, poorer countrfeBhe situation is even worse in South
Africa, where only 0.5 per cent of books ever psiidid have been published in or
converted to an accessible format for people wighal impairmenté.The fact
that there are over 800 000 visually impaired pgsso South Africa makes this
number all the more shocking and unacceptaBleis, in essence, is what has
been known as the so-called ‘book famine’. It ighim this practical framework

that the arguments and suggestions of this papst peusituated.

Having established a practical background upon lwtocsituate this paper, we

must now establish a legal one. This will be dopéiefly providing an

* WIPO ‘Limitations and exceptions — access to bdokshe visually impaired.’ Available at
http://www.wipo.int/pressroom/en/briefs/limitationsnl#note

[Accessed 21 January 2014].

® Act 27 of 2012.
(file:/lIC:/Users/01438422/Desktop/India%20Copyrid20Amendment%20Act. piif

® WBU ‘WIPO negotiations treaty for blind people.’

Available athttp://wbuap.org/index/archives/5J8ccessed 06 December 2014].

" Mara Kardas Nelson ‘The rich turn a blind eye oopreaders.’ Available at
http://mg.co.za/article/2013-03-28-00-the-rich-tearblind-eye-to-poor-readers

[Accessed 29 March 2014]; South African Nationalu@cl for the Blind ‘Visually impaired
persons have the right to read.” Available at

http://www.sanch.org.za/article/visually-impairegfsons-have-right-read
[Accessed 03 October 2014].
8 |bid.
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explanation of the nature of copyright and its ilcgtions for copyright owners
and copyright users. The laws will be those of B@ftica, as the paper is
focussed on the South African legal landscape @ndplications and duties

pertaining to the visually impaired.

Copyright is a right given to an author or creatban original work in terms of
the Copyright Act of South Africalt bestows upon the author a ‘bundle of
rights’, which is made up of both economic andsame jurisdictions (including
South Africa), a moral right®. The focus of this paper will be on the former. The
economic rights range from the right to reprodineework, the right to adapt and
alter the work and so dn.lt is also the copyright owner who has the sajétrto
authorise such actions occurring in regard to ligkW” The ways in which
someone who is not the copyright owner may go aperforming any one of
these economic rights that make up the bundleggbtsiowned by the copyright
owner all rest on the idea of gaining the permissibthe copyright owner to do
so. This can range from being granted a licengxamange for royalties being
paid to the copyright owner, assignment, testanngligposition, or by operation
of the law® Save for the last two, there would be some forrinaicial benefit
enjoyed by the copyright owner in his licensingssigning of the right, and other
than by operation of the law, he is in no way oddigo transfer any of his rights
within his bundle. In short, save for a few exceps where a legal exception
exists (eg fair dealing), the copyright owner matharise someone who is not the
copyright owner to exercise a right/rights in regp# his copyright protected

work, and this may be granted in exchange for thenent of royalties or the

° Act 98 of 1978. For a general overview of the aee: AJC Copelin@opyright and the Act of
1978(1978).

19 Tana Pistorius ‘Copyright law’ in A van der Menged) Law of intellectual property in South
Africa (2011) 143 - 255; AJC Copeling (note 9) at 26 +—#E&je 139, Knowledge and Innovation in
Africa.

™ Copyright Act (note 9) at s 6.
2 1bid
13 Copyright Act (note 9) s 22; AJC Copeling (notea®y8 — 84.
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fulfilment of contractual obligations which may may not also sound in monetary

terms*

Copyright is, by its very nature, territoriglThis means thagh IP right is limited
to the territory of the state granting it Whilst one work may meet the
requirements to receive protection in terms of egt® African copyright laws, it
need not be so in a different jurisdictitiThis means that different individuals
may own certain rights in respect of the same wackprding to the jurisdictioff.
For example, | may have the right to publish J.E&wkng’s latest book in South
Africa, but someone else may have that same nigigspect of publishing that
same book in, say, America. However, the princgbleational treatment, which is
embodied in article 5(1) and 5(2) of the Berne Gartion, attempts to soften the
territoriality principle somewhat. The principle wétional treatment states that
each Member State of the Berne Convention graetadtionals of every Member
State as if he were a national of the said Memtae& In other words, a German
citizen who authored a work in Germany would beegithe same rights as a
South African national if he tried to obtain comrt protection for that work in
South Africa. The territorial principle of copyrigbreates problems when it comes

1 Tobias Schonwetter et al ‘African Copyright andcAss to Knowledge Project Country Report:
South Africa.” Available at

http://www.aca2k.org/attachments/ACA2K%20South%20#%20CR. pdf
[Accessed 09 September 2014].

15 Gallo Africa Ltd and Others v Sting Music (Pty) lamd Others2010 (6) SA 329 (SCA) para 15
— 17; Tana Pistorius (note 10) at 145.

16 Gallo Africa (note 15) para 15; Alexander Puekert ‘Territorjalind Extraterritoriality in
Intellectual Property Law’in Gunther Handl & Joachim Zekoll (ed8eyond territoriality:
transnational legal authority in an Age of Globaliion (2012) 1.

17 Alexander Puekert (note 16) 2.
18 Alexander Puekert (note 16) 3.

19 For a detailed analysis of the principle of natiotreatment see: Robert Brauneis ‘National
treatment in copyright and related rights: how muaik does it do?’ Available at

http://scholarship.law.gwu.edu/cgi/viewcontent.ggiitle=2113&context=faculty publications
[Accessed 05 January 2014].
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to the cross border exchange of works, an issuenmlidoe addressed later on in
this paper.

1.2. Scope of paper: Depth over breadth

As previously stated, the focus of this paper tdlsolely on copyright,
particularly copyright pertaining to literary wotksterary works are defined in
the Copyright Act as including, ‘irrespective deliary quality and in whatever
mode or form expressed’—

(a) novels, stories and poetical works;

(b) dramatic works, stage directions, cinematogifdphscenarios and
broadcasting scripts;

(c) textbooks, treatises, histories, biographissags and articles;
(c) encyclopaedias and dictionaries;

(e) letters, reports and memoranda,;

(f) lectures, speeches and sermons; an

(g) tables and compilations, including tables aowehgilations of data stored
or embodied in a computer or a medium used in cmtijon with a computer,
but shall not include a computer program

As has been expressly stated in the Copyrighttagtbooks are considered
‘literary works’ for the purposes of the Copyrightt. They will also be the

literary work focussed on in this paper. In the thoAfrican context, the lack of
available textbooks is a serious issue for abledabstudents let alone those with a

visual impairment’ and there is also the connection between educatidrihe

% The author recommends the following for a contekverview and critique of the textbook
crisis in South Africa: Faranaaz Veriava ‘The 2Qligpopo textbook crisis: a study in rights-
based advocacy, the raising of rights consciousaeggovernance.’ Available at

http://www.section27.org.za/wp-content/uploads/2008he-2012-Limpopo-Textbook-Crisis1.pdf
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standard of life enjoyed by persons. The focusisfpaper will be on copyright
protected literary works, with a focus on the Soiican context. The literary
works that will be examined in this paper will cat®xclusively of educational
materials, such as textbooks.

The justification for limiting the scope of thisgex has both practical and
sociological elements. Firstly, the aim of this @ajs to provide an in depth
critical analysis of the law at present. In oradeathieve this without making
superficial claims one must make a choice as tahenene will focus on breadth
or depth of the law. The author in this instancesehthe latter.

Second, it must be noted from the outset thateratithor’s research for this
paper, it became apparent to her that there iskaolaevidence on the specific
effects the barriers to accessing literary worksheyvisually impaired has had on
the blind community. Most evidence is clothed imgel non-committal language
such as stating that limited access to literaryk&oneans that visually impaired
people are more likely to suffer at schdbhut there is a distinct lack of empirical

evidence and numerical figures to strengthen thizses.

[Accessed 06 October 2014]; Servaas van der BedgRuonelle Burger 'Education and socio-
economic differentials: a study of school perforoeirin the Western Cape' (2003) 71S8uth
African Journal of Economic496.

21 AbleChildAfrica ‘Still not going to school: a reaiiv of the state of disabled children’s access to
education in Africa.” Available at

http://ablechildafrica.org/wp-content/uploads/2003/Still-not-going-to-school-report2.pdf

[Accessed 05 December 2013]; International CouociEducation of People with Visual
Impairment ‘EFA-VI Global campaign — a shared obradle.” Available at
http://www.icevi.org/efa/global_campaign%20.html

[Accessed 20 December 2013]; WBU ‘World Braille 2§14.’ Available at
http://www.worldblindunion.org/English/news/Pagesfli-Braille-Day-2014.aspx
[Accessed 09 January 2014].
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The justification for choosing to focus exclusively educational materials is
because of the connection between literary workbkerform of textbooks, and the
realisation of one’s right to education. This coetian does not exist when
addressing it from the point of view of, for exampbne’s ability to access John
Gray’s ‘Men are from Mars, Women are from Venushilat there may certainly
be an argument that can be made regarding thellyismpaired community’s

right to access all literary work, regardless sfriaiture, it is only when looking at
literary works that serve the purpose of educatiregcommunity that one can see
the stark interplay between foundational rights eredability to access literary
works, as well as the subsequent consequencesind f@ do so. In order for
schooling to be effective, students need basialiyeskills in order for them to
read the textbooks they are prescribed. Withoutsto textbooks, schooling will
suffer. If the right to education is not fully fised, other rights will also be
implicated and the economy will suffer due to artduge of skills and people who
are able to fill the jobs that run a countf\However, there are limitations with
taking this chosen approach. Firstly, it addrefiseproblem of access from a
consequential rather than deontological point efwiWhat this means is that the
importance of access to literary works is defendegkly in terms of the outcomes
such a lack of access would have (ie not havingsecto literary works is
problematic because of the effect this has on osdtgation), rather than in terms
of an inherent right to access (ie not having axtediterary works is problematic
in and of itself, regardless of the consequencesalse everyone has the right to

access).

Next, the limitation regarding literary works mus& justified. Whilst it must be
conceded that textbooks are more than simply fyeserks (for example, the
illustrations within the pages of the textbooksgibly being protected as artistic

works in their own right), the primary works proted by copyright within most

2 Tobias Schonwetter et al (note 14).



15

textbooks are in fact literary works as many tesisodo not have illustrations,

and even if they do, there will usually be acconygagtext which explains the
importance of the illustration and makes the reatds to adequately understand
and interpret the illustration. It is for thesegeas that the scope of this paper shall

be limited to literary works within textbooks.

1.2. Paper outline

The outline of this paper will be as follows. Thestf part of the paper will look at
the theoretical justifications for copyright lawdathe underlying quest and need to
find a balance between the rights of copyright awraad the rights of copyright
users in general. The aim of analysing the themakéind philosophical
justifications underlying copyright law is to bring the forefront the necessity for
copyright to provide equal access to all citizensrder for copyright to attain its

purpose.

The next part of the paper will ask the questiowbéther or not visually impaired
persons are legally entitled to the same usergigbtable bodied individuals. This
will include examining international instrumentsialinacknowledge the need to
balance the rights of copyright owners againstitjies of copyright users
generally (for example, in terms of the ‘three d&egt’), as well as put an
obligation on South Africa (either because Southc&fhas signed or ratified the
instrument containing the obligations) to find tredance between the right of
copyright owners and the rights of visually impdiredividuals who require the
taking of additional active steps in order to eesemual access to copyright
protected literary works is realised (eg the Comieenon the Rights of Persons
with Disabilities). National obligations for Sou#tirica to provide equal access to
copyright protected literary works will also be axaed in terms of the
Constitution, legislation, and relevant statutesvill be concluded that there is

both an international and national duty for thet8cAfrican government to realise
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the rights of visually impaired individuals to aesditerary works at the same cost
(in terms and money and otherwise) as sighted ididals, and that the national

copyright legislation fails to meet these demands.

Once established that there is both an interndtenménational imperative for
South Africa to realise the right to equal accdssopyright protected literary
works, but that the law as it stands fails to ds,tthe paper will look at how the
international community has met the challenge bfeagng a balance between the
rights of copyright users and the rights of coplytigwners for the visually
impaired. This has primarily been expressed thrdhglrecent creation of the
Marrakesh Treaty, which will be critically examineddetail to assess its effect on

the visually impaired community generally, and ough Africa in particular.

The next chapter will ask whether or not the Maesdk Treaty provides all the
answers to realising the right of equal accesspyright protected literary works
for the visually impaired community in South Africehis will include an
evaluation of the practical implications of the kékesh Treaty in South Africa
and will express the view that the road to achigwqgual access to literary works
between able bodied users of copyrighted literawyke and visually impaired

users is a long one.

The final chapter will conclude that, although aly impaired individuals in
South Africa do indeed have the right to equal ssd¢e copyright protected
literary works, and the Marrakesh Treaty providesit@pult to begin seeing the
legislative changes required in order to realiserilght, real grass roots change is

a long way off.

CHAPTER 2: FINDING THE BALANCE BETWEEN THE RIGHTS O F
COPYRIGHT OWNERS AND THE RIGHTS OF COPYRIGHT USERS IN
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THEORY AND PRACTICE: DOES SOUTH AFRICA’'S COPYRIGHT LAW
FIND THE RIGHT BALANCE?

2.1.The importance of copyright law in general andn South Africa in particular

On the face of it, one might ask why, if copyridgatv has given rise to so many
problems pertaining to the equal access of litenagks for the visually impaired,
ought we not to do away with copyright law altogethSurely, the disheartened
reader might reason, doing away with copyright wiaukan that all persons, able
and disabled, would be able to freely access fyermrks and therefore the
particular problem which this paper aims to tackik be rendered a moot point.
However, this would be akin to cutting off the reseas to dispose of the thorns,
for there are various reasons why copyright casdes as having a productive and
useful role to play in society. These theoretiaatifications will be briefly
explained, and thus a disclaimer must be giveheabttset. Given the practical
importance and nature of the matter in point, It be sufficient to not give a
detailed jurisprudential analysis of each justifica but merely enough skeletal
information to illustrate a common foundationaleld amongst all the varied
theories, namely the vital role copyright law caud ghould play in balancing the
need to protect the authors of original works agfdiine need for users to have
access to the wealth of knowledge that exists @aresp It is in identifying this
common feature that we will come to realise thébfgm of equal access does not
lie with the notion of copyright itself, which iatended to play an important role
in the democratisation of knowledge, but the wag given effect to in terms of

South African copyright law in particular.

There are many theoretical justifications that hia@en given through the years to
justify the granting of intellectual property righaind their subsequent protection.

These will be briefly looked at and assessed asaxee from the traditional
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theoretical justifications for intellectual propertghts to a more practical
justification for copyright law in developing nati® such as South Africa.

To begin with, let us look at the philosophicakioeoretical justifications for
intellectual property laws in genefalFirst, there is the utilitarian theory of
justification for intellectual property right.This concept states that intellectual
property law is necessary to provide an incentivefcial or otherwise) to
creators of original works to continue publishingls works. This, so the theory
goes, is in the interest of society at large beeaogiety has an interest in there
being the widest possible amount of creative wankalable for consumption so
as to lead to progress in knowledge and learningdoiety as a whole. Therefore,
intellectual property rights should aim to maximmes social welfare in this way.
Without financial incentive given to authors, thereuld be no creation of new
and original works, and this would be detrimentatite interest of society at

large®®

Next there is a natural law justification for inégtual property rights, as first
advanced by John Lock&This theory says that every person is entitleohvia

the fruits of their own labour, and therefore thiestiis entitled to own the product

23 For a much more detailed look at this theory @adlaws see: Edwin C. Hettinger ‘Justifying
intellectual property’ (1989) 18 Philosophy & Public Affairs31 at 47 — 52; William Fisher
‘Theories of intellectual property’ in Stephen Ruiver (edNew essays in the legal and political
theory of property(2001) 168 — 200.

24 Edwin C. Hettinger (note 23); Stephen Breyer ‘Tuveeasy case for copyright: a study of
copyright in books, photocopies and computer pnogrg1970) 84 Harvard Law Review281 at
291 — 323; Peter H. Karlan ‘Worldmaking: propeiiyhts in aesthetic creations’ (1986) 45 Re
Journal of Aesthetics and Art Criticish®3.

5 William Fisher (note 23) at 168 — 169.

%6 Justin Hughes ‘The philosophy of intellectual gy’ 1988 77Georgetown Law Journdl87 at

295 — 332; Robert P. Mergewistifying intellectual propertg2011); William Fisher (note 23);
Sadulla Karjiker ‘Justifications for copyright: tmeoral justifications’ 2013 1PLJ 42 at 46 — 54;
Edwin C. Hettinger (note 23) 31 — 47; Robert Nozigtarchy, state, and utopi@ 974); Stephen
Breyer (note 24) 284 — 291.



19

of his own time, effort, skill eté’ The law, correspondingly, has a duty to protect
such entitlement&®

The next concept is Hegel's personality-basedfjaation for intellectual property
rights?® This theory says that creative works are a paift@frtist, which is
necessary for self-actualization. The creators laawveral claim over their own
intellectual property because their own self habee fused with the object they
have created’ Therefore, intellectual property rights can bifiesi either in that
they shield from appropriation the vehicles throudtich authors “express their
will” or that they create an environment that isdacive to creative intellectual
activity, which in turn is conducive to human fl@hing>! One must not confuse
Hegels’s personality-based justification with Loskeatural law justification. For
Hegel, property exists not because of the labaatrttie creator has invested into
its creation and maintenance, but because of thehuwvill that has been invested

in the property, making it an extension of one’s\qversort’

The last of the theoretical justifications is threllectual property rights should be
used to help aid in the creation of a just andhetive society* Therefore, the
purpose of intellectual property rights is to bakathe interests of the individual

against the needs of society as a whole. It isl@irto utilitarian, but takes a

2" Stanford University ‘Stanford encyclopedia of psibphy.” Available at
http://plato.stanford.edu/entries/intellectual-penty/#JusCri

[Accessed 8 January 2013].

28 William Fisher (note 23) 170.

29 Justin Hughes (note 26) 28 — 50; Sadulla Karj{kette 26) 54 — 57; Stephen Breyer (note 24)
284 — 291; Jeanne L. Schroeder ‘Unnatural rightsgefl and intellectual property’ (2005 - 2006)
60 University of Miami Law Revied53.

%0 Stanford University (note 27).
31 william Fisher (note 23) 171.
%2 Julie E. Cohen et &opyright in a global information econonfg006) 13.

% william Fisher (note 23); Stephen Breyer (note 280 — 323; David Vaver ‘Intellectual
property today: of myths and paradoxes’ (1990 a®adian Bar Revie®8.
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broader approach of what ‘social welfare’ entdiist example, it sees the purpose
of intellectual property to be to encourage creaéixpression pertaining to a wide
array of political, social, economic etc issues emtthis way to encourage the
creation and protect that sustainability of a demoyg platform*

As dealt with above, intellectual property rights ¢gheoretically important to the
world at large for many reasons, be it to ensuaédhe has ownership of the fruits
of their labour or to ensure that the creative miofilsociety are encouraged to
keep on creating. However, there are also manynsashy copyright is of
importance that are specific to developing coustlilee South Africa. This is
emphasised by viewing intellectual property, nanoelgyright law, through what
Neil Weinstock Netanel calls the ‘democratic cogiptiparadigm®® This argues
that copyright law must be understood as enhardgmgocracy through its
‘fostering expressive diversity and the dissemaratf knowledge®® Whilst the
arguments made by Netanel are to be found in diteemture®’ the focus will be
mainly on the writings of Netanel for ease of exjalgon. Netanel argues that
copyright law achieves this aim through three n@@insequences. Each of these
consequences will be discussed in turn.

First, copyright provides incentives for the protimie and dissemination of
creative, original expression. This ties in witle theoretical defence of

intellectual property rights as a whole. One maynter this, as Neil Weinstock

% Neil Weinstock Netanel ‘Copyright and a democraiidl society’ (1996-1997) 10&ale L.J.
283 at 288.

% Neil Weinstock Netanel ‘Asserting copyright's desratic principles in the global arena’ (1998)
2 Vanderbilt Law Reviel17 at 228.

% |pid.

3" For example, see: A.J. Van der Walt and M. Du Boke importance of the commons in the
context of intellectual property’ (2013) 24Stell. L.R.31; William Fisher ‘Reconstructing the fair
use doctrine’ (1988) 10Marv. L.R.1661; Oren Bracha ‘Standing copyright law on isdi? The
Googlization of everything and the many faces dafperty’ (2007) 85Texas L.R.1799; Niva
Elkin-Koren ‘Cyberlaw and social change: a demacrapproach to copyright law in cyberspace’
(1996) 14Cardozo Arts & Entertainment Law Journal5.
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Netanel himself concedes, with the proposition thate are those artists who
would be willing to create art for art’s sake, igh@ut any compensation or
protection from ‘free rider competitiori®.John Mukum Mbaku argues that, even
if this is indeed the case for some, those ‘proobanists’ will necessarily need to
depend on the private publishing industry in otdgpublicise their works, and
those private publishing industries are profit-dnyif the private publishing
industry is not going to maximize their profitsethit will not remain a viable
industry for any length of time, and without théeing a viable publishing
industry the artists of creative works will have public platform from which to
publicise their works® Therefore, whether or not copyright incentivides t
authors to create or the publishing industry tatioco@ publishing the author’s
creations, the incentivisation offered by copyrighéssential for the dissemination

of creative expression in any meaningful sens@eifxord.

Second, copyright encourages a relatively indepanden-state sector of authors
and publishers of cultural works to be createdtarttirive. This is important in
promoting democracy for four reasons. The firgsha it enhances the ability of
the media to act as a watchdog of the state. Aghdraditionally confined to the
state, modern watchdog journalism is defined adejpendent scrutiny by the press
of the activities of government, business, andmpélic institutions™® The
second is that it allows for the creation of cneativorks to be manifested by
authors who are not constrained by any politicainaig. It is well-known that in
authoritarian governments, like Nazi Germany, amylia that contradicts the
present powers is likely to be censored or theautimself penalised. The third is
that it encourages locally produced creative waofkeatural extension of this is

that creative works emanating from locals are radiubetter able to identify and

% John Mukum Mbaku ‘Copyright and democratizationAlfica’ (2010 - 2011) 7nternational
Law and Management Revi®&& at 85 — 86.

39 |bid.

% Timothy E. Cooke ‘The functions of the press irdemocracy’ in Geneva Overholser and
Kathleen Hall Jamieson (edBhe institutions of American democracy: the pr@§$5) 115 at 169.
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address home-grown problems and dilemmas. Théfaithat, once the third
reason is realised (ie once there has been araseie the creation of locally
produced creative works), it necessarily lenddfiteethe creation of a local public
platform from which those locally produced creativerks can penetrate the local

discoursé'!

Third, by ‘rewarding’ the authors of creative workgh copyright protection, the
state is practically acknowledging the high valleepd on such works and artistic
endeavours in its society, and this enhances palribarty which itself

undermines authoritarian governmeftts.

Arguably, Neil Weinstock Netanel’s proposition desgs copyright in its best
light. What | mean by this is that his propositemvisions copyright as enabling
those who are visually impaired to be counted partof the ‘democracy’ which
helps to make up the ‘democratic paradigm’. Inishis sense that Mihaly J.
Ficsorargues that current international trends as expdesg way of the
Marrakesh Treaty signals that existing copyright to in fact ‘offer an adequate
basis for establishing and operating a well-baldrsystem suitable both to grant
the necessary incentives and conditions for thaticne of valuable works and due
reward for the creators and to ensure availalolitthose works to the general

» 43

public’.

1 Neil Weinstock Netanel (note 35) at 277.
“2 |bid at 228 — 231.

43 Mihaly J. Ficsor ‘Commentary to the Marrakesh Tyean accessible format copies for the
visually impaired.’ Available at

http://www.copyrightseesaw.net/archive/?sw_10_itBth=
[Accessed 12 February 2014].
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However, there is far from consensus amongst acadesygarding the
‘democratic theorists’ like Netan&.0One of the main contenders is DA Snyder.
He argues that there are two main problems witld#mocratic paradigm, namely
with regards to the value placed on participataond what he calls the ‘neutrality
thesis’® Firstly, he argues that the definition of ‘paniation’ as promoted by
such theorists is vague and ‘open for further djpation’.*® Whilst most
democratic theorists agree that participation lsalale, they disagree on the
reasons this is s.Some, like Netanel, argue it is valuable as a miéman end,
the end of which is a democratic political processich is a social goof. Others
value participation because it aids in the creatiba democratic society or
culture, which is an individual godd Alternatively, there are those who value

participation because, they say, it is inherendiable>

The problems with these justifications for valupayticipation are identified by
Snyder. In terms of the first justification, hetetathat this leaves open the
question of whether or not all expressions arealdki(which he dismisses as
being a ‘bold claim’) or if only those expressidhat seek to further the
democratic process are valuable (in which caseevallimited to the subject

matter of the work). If the latter is true, thereas left asking should copyright

4 For example, see: Uma Suthersanen ‘Technology &inil market forces: the stakeholders in the
Kazaa era’ in Meir Perez Pugatch (éd)e intellectual property debate: perspectives friam,
economics and political econor8006) 230.

% David A. Snyder ‘Two problems with the value ofrepation in democratic theory and
copyright’ (2011) 89 &rexas L. R1019 at 1019.

% |bid.

" For a more detailed overview of all the problemisiag from the lack of specification, see: Ibid
1020 — 1024.

“8 Neil Weinstock Netanel (note 34) 351

9 Jack M. Balkin ‘Digital speech and democratic etst a theory of freedom of
expression for the information society’ (2004)N@w York University Law Revielvat 35.
0 Rosemary J. Coombe ‘Objects of property and stbjEgpolitics: intellectual property
laws and democratic dialogue’ (1991) B&xas L. R1853 at 1860.
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law 'be concerned only with promoting certain imstes of participation’?" The
same is true with the second justification for waduparticipation, as one must ask
whether or not copyright ought to only extend takgowhich do indeed have a
connection to creating a democratic culture, theelimiting protection

according to the subject mattér.

The second problem Snyder identifies is that ofribxtrality thesis, which
conflicts with the value placed by the democratiedtists on participatiott. The
neutrality thesis argues that it is inappropriatethe government to take coercive
steps to promote the benefits of copyright, agtheernment has no place acting
in order to promote such moral goddg.he neutrality thesis is therefore about the
justifications of government action (ie it is ilieghate for the government to
justify its action on the basis of moral goodsheatthan the outcome or effect of
government actions (ie it is irrelevant as to wketbr not the government, in
promoting the benefits of copyright, do indeed lead democratic process and
democratic culture)® However, this position appears to be nonsensice¢ghe
value of participation seems to mandate governmetitin, because the value of
participation is largely outcomes based (ie pgrétion is valued because of what

it does for society}°

Whilst the democratic theory of Netanel has beewshto be far from flawless, it

does highlight the potential good of copyright ogisty. This is accepted even by

*1 David A. Snyder (note 45) 1025.

*2 |bid.

*¥bid 1032.

> |bid 1032 - 1034; Neil Weinstock Netanel (note 38p—353.
* David A. Snyder (note 45) 1033.

*® |bid 1036.
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Snyder, albeit on different theoretical groun@k.is therefore true that the notion
of copyright in itself is not the problem, but ratlthe imperfect means by which it
is expressed that is the problem. Where copyriglg fo achieve the democratic
ends to which a view of copyright as a ‘democrpcadigm’ aspires, or the more
general ‘good’ to which It aspires according to &y then one would
presumably be able to confidently state that thgyight of the said society is not
copyright in its best light as envisioned by therpoters of copyright as being a

means to a beneficial end.

2.2. Finding the balance in international law: Bere Convention and the three

step test

Having established the importance of copyright ésdole in finding a balance
between the interests of the author and the inteofthe consumer, it now comes
time to ask how the international community hasgbdtio realise this need for
balance. One example of this can be found in tlkeeiip Berne Convention for
the Protection of Literary and Artistic Works's eptions:® Article 10 allows for
certain free uses of works pertaining to quotatidhsstrations for teaching, the

indication of the source and author of the work soa@n.

Another expression of this balance can be found vghzalled the ‘three step

test’ >®

This can be found in the Agreement on Trade-RelaAspects of
International Property Rights (TRIPS Agreeméfgs well as the Berne

Convention for the Protection of Literary and AlitsNVorks (Berne Convention,

%" For a full account of Snyder’s theory see: Ibid.
°8828 UNTS 222.

%9 For a detailed and interesting commentary, seehdl Blakeney ‘A critical analysis of the
TRIPS Agreement’ in Meir Perez Pugatch (&t intellectual property debate: perspectives from
law, economics and political econorf3006) 17 at 17 - 31.

601994 (1994) 33 ILM 1197.
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both of which South Africa is a party to. The thtests comprising article 13 of
the TRIPS Agreement states as follows:

Members shall confine limitations or exceptiongxalusive rights to

- certain special cases

- which do not conflict with a normal exploitation tbfe work

- and do not unreasonably prejudice the legitimaer@sts of the right
holder.

The three step test has been compartmentalisedraatysed in detail by the
Dispute Settlement Body of the World Trade Orgaiosa The Dispute
Settlement Body serves as the judiciary for theopse of interpreting treaties
such as the TRIPS Agreement. It is important te hieat prior Dispute Settlement
Body decisions (‘reports’) that interpret a saidysion do not strictly dictate
future interpretations of that provision. In othesrds, the outcomes of the
Dispute Settlement Body are not binding, althougmany cases prior reports of
the Dispute Settlement Body often affects fututenpretations. For the purposes
of this paper, it is sufficient to base our intefation of article 13 of the TRIPS
Agreement on the only Dispute Settlement Body rethat has discussed the said
article, namely the European Community-United Stafection 110(5) of US
Copyright Act (the ‘Section 110(5) Disput&) The facts of the matter will be
succinctly summarised for the purposes of this pape revolve around section
110(5) of the US Copyright Act. This section crelé@ exception which made it
permissible for non-copyright holders to play radia television music in public
places without paying any royalties. The Europeamf@unities contended that
this meant the US was in violation of their dutiesler article 9(1) of the TRIPS

Agreement which requires the US to act in accoit aiticles 1 — 21 of the Berne

1 World Trade Organisation ‘United States — secfi®tf(5) of the US Copyright Act.’ Available at
http://www.wto.org/english/tratop_e/dispu_e/1234xH.
[Accessed 23 January 2013].
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Convention. In other words, the European Commusit@ntended that this
exception created by section 110(5) was incompatilith article 13 of the TRIPS
Agreement, to which the US was bo'fdt was therefore of crucial importance
that the Dispute Settlement Body interpret the scpd meaning of article 13.

First, the Dispute Settlement Body identified theicle 13 of the TRIPS
Agreement clearly states limitations or exceptiaresto be confined to ‘certain
special cases’. What was unclear was what thes&igespecial cases’ were. The
Dispute Settlement Body defined ‘certain’ as béargexception or limitation in
national legislation [that] must be clearly defih&although each possible
situation to which the limitation or exception magply need not be explicitly
statec®* and ‘special’ to mean that ‘an exception or lifita must be limited in
its field of application or exceptional in its seopn other words, an exception or
limitation should be narrow in quantitative as wasla qualitative sens®.
Therefore, ‘certain special cases’ was taken ttudenational legislation that
clearly defines exceptions or limitations which aegrow in scope both

qualitatively and quantitatively.

Second, the Dispute Settlement Body had to idettidymeaning of the phrase
‘which do not conflict with a normal exploitatiori the work’. According to
William Baude et af° the first thing to note is that both commerciat aon-
commercial uses may potentially conflict with timermal exploitation’ of the
work. In other words, exceptions for educationasusf a copyright work do not

automatically pass the ‘no conflict’ step. Furthtee Dispute Settlement Body

%2 |bid.
%3 Ibid.
%% |bid.
% |bid.

% william Baude et al ‘Model language for excepticarsd limitations to copyright concerning
access to learning materials in South Africa’ (2006 African Journal of Information and
Communicatior82.
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decided that this step requires allocating all pidé sources of revenue to the
right holder, and subjecting each and every exetusght to a separate analy8is.
In order to limit the severity of this (becaussuggests that every use of a work
that includes a right held by the copyright holaeploited for commercial gain,
would conflict with what is considered ‘normal egjphtion’), the Dispute
Settlement Body stated that this step will onlyshésfied when the use of the
work ‘enters into economic competition with the \way which the right holders
normally extract economic value from the righttake and thereby deprive them
of significant or tangible commercial gairf&'It covers not only forms of use that
currently are able to generate an income, buttalsee that, in the future, may
have the potential to do so, and in this way tkehas been interpreted in a
forward-looking manne¥ One problem with this, as pointed out by Annette,K
is that it makes the test a purely arithmetic el of any scope to allow for
policy reasons to be consider@d\s Kamiel J. Koelman states, the fact that public
interest is present in the first step in the sefismses being ‘special’ is of no
consolation give that each step is to be assesdeddually, all being of equal

weight*

Another problem with this second step is thabisinot allow the judges
and the legislators the scope to, as in the thép, £ompensate copyright holders
by means of equitable damages instead of confearimght limiting usagé?

When assessing article 9(2) of the Berne Conven8am Ricketson states that ‘it
therefore seems logical to conclude that the sobpige inquiry required under the

second step of article 9(2), does include consiaeraf non-economic normative

7 Anette Kur ‘Limitations and exceptions under theee step test — how much room to walk the
middle ground?’ in Annette Kur and Marianne Levedg) Intellectual property rights in a fair
world trade system: proposals for reform of TRIE®11) 208 at 230; - 231; World Trade
Organisation (note 61).

%8 |hid.

%9 Kamiel J. Koelman ‘Fixing the three-step test’ @8) 28 8European Intellectual Property
Reviewd07 at 409.

0 Anette Kur (note 67).
" Kamiel J. Koelman (note 69).
2 bid.
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considerations, ie whether this particular kindisé is one that the copyright
owner should control®

Third, the Dispute Settlement Body had to identifyat is meant by ‘not
unreasonably prejudice the legitimate interesthefright holder’. The court

stated that legitimate interests includes, bubislimited to, economic interests.
Therefore, a legitimate interest can include aergsdt that is not necessarily of any
economic value. In determining what degree of ghepd would be unreasonable,
the Dispute Settlement Body stated that ‘if an pkioa or limitation causes or has
the potential to cause an unreasonable loss ofriado the copyright owner’, such
an exception or limitation would cause unreasonpl#gudice for the purposes of

article 13 of the TRIPS Agreement unless he has bgaitably compensatéd.

2.3. South Africa’s lopsided scale: How South Afria fails to find the balance

We must now ask ourselves if, given the necessitgdpyright to strike the
balance between the owner and the user of a wotkhS\frica has been able to
achieve this balance in its Copyright Act. The utvfoate answer must be a
definite negative. There are various problems wWithSouth African Copyright
Act which make it too steadfastly seated in the ewgncorner. Its failure will first
be addressed in terms of the theoretical justibeatfor copyright law, as

expressed in the prior chapter.

3 World Trade Organisation (note 61).
" bid.
> bid.
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The democratic justifications and aims of copyrilgtat in its best light do not find
expression in the South African copyright regimeere are various problems with
our over-strict and exclusive copyright regime #@scdeffects on the democratic
paradigm of copyright law, particularly with regar the visually impaired. First,
it enables copyright owners to exploit their rigbter the said property which in
turn achieves an underlying effect of underminiogtjgal, social or other
criticisms as those who are visually impaired dfectively and indirectly
excluded from the audience of creative wafkSecond, it increases the cost of
access to the said material to such a degreet thif¢ctively prohibits certain
people from accessing the said material as theyraable or unwilling to pay the
said inflated cost§’ This is particularly true when dealing with thgssential
consumers who are visually impaired and therefegaired to pay additional
costs in terms of acquiring permission from theycimht owner to reproduce or
adapt their work, and in terms of paying additiom&netary costs to convert the
original work into an accessible fornf&tThird, which follows through from the
second, is that the increased costs would prothmbitreation of new,
transformative works based on pre-existing intéllacproperty. In this way, it
would prohibit the expression of authors who apa of the visually impaired
community’® As most creative works are in one way or anothearssformation
of a pre-existing creative expression, this wowddeha chilling effect on cultural
expression and expressive diversity, not just arsotgpse who are visually
impaired, but amongst the greater society who epgided from the cultural and

social input that could be fostered and garnereoh fthose who are visually

8 Neil Weinstock Netanel (note 34) 294.
7 |bid 295.

8 Denise Rosemary Nicholson ‘Copyright — are peapith sensory-disabilities getting a fair
deal?’ Available at

http://pcf4.dec.uwi.edu/viewabstract.php?id=379
[Accessed 05 May 2013].
"9 Neil Weinstock Netanel (note 34) 295 — 296.
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impaired consumers of creative wofRsThis is particularly problematic in a
country where the right to freedom of expressiogiven constitutional

recognition and protection.

In terms of the general, able bodied public, tlibce fails to be achieved
because of a lack of clarity regarding the provisipertaining to the scope of an
owner’s copyright, or put another way, the deforntiand scope of a copyright
user’s rights/freedonf8. The Copyright Act gives the copyright owner the
exclusive economic rights in their said work. Tpedfic boundaries and content
of these economic rights will vary according to tyge of work in which

copyright subsists, and are listed in section 6ugh to section 1% However,
these rights are not absolute. The rights areduinity the time limitations imposed
on the subsistence of copyridfithe fact that the Copyright Act allows for
copyright to be held in a work that is an infringamhof another’s copyrighif, that
copyright has only been infringed where an unauskedrbody has used a
substantial portion of a protected work, and magidrtantly for our purposes, the

statutory defences found in sections 12 — 9B.

Section 12(1) of the Copyright Act embodies thetBdfrican ‘fair dealing’
provision. According to the act, fair dealing irspect of a copyright protected
literary or musical work will not be considerediafringement of the copyright

owner’s economic rights where it is done

8 Ibid.

81 Richard M. Shawsers’ entitlements under the fair dealing excammito copyrigh(2012).
82 Copyright Act (note 9).

% Ibid s 3(2) — (4).

8 bid s2(3).

% Ibid.
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(a) for the purposes of research or private stydybthe personal or private
use of, the person using the work;

(b) for the purposes of criticism or review of thairk or of another work; or
(c) for the purpose of reporting current events—

(i) in a newspaper, magazine or similar periodioal,
(i) by means of broadcasting or in a cinematogrié#pi

Provided that, in the case of paragraphs (b) an@)(¢he source shall be
mentioned, as well as the name of the authomjptears on the work.

‘Fair dealing’ in terms of section 12 also appliesrtistic works in terms of
section 15(4), broadcasts in terms of section 48,paublished editions in terms of
section 19A% There is no definition of what ‘fair dealing’ gindoy either the
Copyright Act or by the South African courts, séoerequiring that ‘such use
shall be compatible with fair practic¥ This particularly tautological statement
demonstrates the uncertainties around which thes edeopyright protected

works must navigate aroufid.

As stated, it is in trying to define what exacymeant by the ‘fair dealing’ in
terms of section 12 that one realises why the SAfriban Copyright Act

woefully fails to find a balance of interests amsintipe general public. According
to the fair dealing provision, research or privstiedy constitute justifiable (or fair)
reasons for what would otherwise be considereafaimgement on the owner’s
copyright. It is therefore alarming that the So&thcan courts or legislature have
failed to adequately define these terms. The cdrafegsearch has been

interpreted to be different from private studyhattit need not be private and may

% |bid.
87 Section 12(4).

8 Foreign law might be of assistance to the coutigmit comes time for them to decipher the
cryptic phrase ‘fair dealing’. In England, anotleauntry making use of fair dealing, the test has
been interpreted by the courts as ‘whether a faided and honest person would have dealt with
the copyright work in the manner that [the deferifdid, for the purpose [in question]’ iHyde
Park Residence Ltd v YellarRDOO EMLR 363 at para 38 CAewspaper Licensing Agency Vv
Marks & SpenceR001 AC 551 at para 44 HL.
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even be done for a purely commercial use purpoBeivate study, in contrast,
must be done for one’s own personal use (the imégestudent reproducing
sections of a work at a photocopy machine in thesklibrary coming to mind§°

It seems that research undertaken in terms os#tson can be of an entirely
commercial nature and still fall within the scofdair dealing?* This leads nicely
into the conundrum of what is understood as petag®in terms of fair dealing,
and how it is to be differentiated from private @isealthough it is not
immediately understood what the distinction betwpersonal and private use is,
the use of the word ‘or’ in the fair dealing praeis implies that there must indeed
be a difference between the two terth.has been suggested by that personal use
may include personal but public use, such as theofia copyrighted work in a
public lecture, whereas private use is by definitit able to be public but most
be limited to the user and his or her domestideioaly>® A definitive answer has
yet to be found. It should also be noted that thetls African courts have yet to
determine how much of a work can be fairly deathvior one of the said
purposes in section 12(1). In Australia, the CagiytriAct provides users with a
guideline to determine when they are and are notgwithin the scope of fair
dealing for the purposes of research or sttidyo such guidelines are provided in
the South African Copyright Act.

Another section within the Copyright Act that isparticular importance
regarding the delineation of user rights is sectidnSection 13 states the

following:

8 Tana Pistorius (note 10) at 212.

% bid.

%1 Coenraad Visser et Sbuth African Mercantile and Company L&8ad (2003) 724.
%2 Tana Pistorius (note 10) at 212.

% |bid.

% Australian Copyright Act 63 of 1968 s 40(2).
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In addition to reproductions permitted in termgto§ Act reproduction of a
work shall also be permitted as prescribed by g, but in such a manner
that the reproduction is not in conflict with a m@d exploitation of the work
and is not unreasonably prejudicial to the legitariaterests of the owner of
the copyright.

With respect to the regulations created form sact®, there is also much to be
desired. According to regulation 7, ‘multiple capi@ot exceeding one copy per
pupil per course) may be made by or for a teaabrecldss-room use or
discussion’. This is however constrained by regoife8, which prohibits the
copying for classroom use or for the use of teachdrere it is used as a substitute
for the purchase of books and may not be repeatsgspect of the same material
by the same teacher every tethBoth regulation 7 and 8 are subject to regulation

2, which states that

The reproduction of a work in terms of section 1&he Act shall be
permitted-

(a) except where otherwise provided, if not moentbne copy of a
reasonable portion of the work is made, havingnetgathe totality and
meaning of the work; * and

(b) if the cumulative effect of the reproductiorsed not conflict with the
normal exploitation of the work to the unreasonaibigudice of the legal
interest and residuary rights of the author.

The regulations do not determine how much of a waolld constitute
‘reasonable portion’, and therefore leaves it sdscretion of the person making
the copies? Another problem with the regulations is that isfimes the education

exceptions to ‘class-room use or discussion’, negthat distance educational

% Copyright Regulations 1978.

% Tobias Schonwetter (note 14).
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institutions like the University of South Africa wigl not be able to utilise the

regulations’’

Whilst the South African Copyright Act clearly failo achieve a balancing of
interests with regards to the general public, ttaesis even more unevenly tipped
when assessing the situation with the visually imggacommunity. It is of vital
importance to note that there is no limitation xcegption in the Copyright Act for
access to works by the visually impaired commuriitys means that whenever a
person with a visual disability transforms a wdrhkttis protected under copyright
into an accessible format, such as Braille, theé parson will first need to seek out
the copyright holder, whereupon they will needpplg for and attain permission
from the copyright holder. This can be contrastét the example of an able
bodied student who is protected by — and therefaag freely act in pursuance of -
the fair dealing provision of the Copyright Actrimaking a photocopy of a “fair
amount’ of a book for private study. The transawiacosts at play for the able
bodied student are slim (the cost of the book shbalor she be required to buy it)
to none (if the book is available in the schootdily). The situation for a visually
impaired student is drastically different becadmettansactional costs associated
with attainting access in order to exercise thair dealing rights in relation to a

work are much higher than for an able bodied irdiiai.

The ambiguity and resulting uncertainty with whtble fair dealing provision
applies makes it, in its current form, a practigalhworkable doctrine that fails to
find the balance between the interests of copymgiters on the one hand and

copyright users® | would further and respectfully agree with Olis&a®® who

* Ibid.
% Ibid.

% Olu Fasan ‘Commitment and compliance in intermatidaw: a study of the implementation of
the WTO TRIPS Agreement in Nigeria and South Afri@912) 20Journal of International and
Comparative Lawi91 at 201.
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argues that the limitations and exceptions in Séditita’s copyright law are
contrary to article 13 of the TRIPS Agreement. Tdaatention, like that made by
Fasan, is based upon the understanding of artictd the TRIPS Agreement
posited by the Dispute Settlement Body in the $actil0(5) Dispute. However, it
should be noted that there are some who argueattiele 13 is not adequate as a
test for the legitimacy of national copyright laerfaining to limitations and
exceptions of exclusive rights. An example of ikithe opinion of Kamiel J.
Koelman, who argues that the three step test mled3 is unsuited to application
in courts, mainly due to the problems with the secstep of the test mentioned
above, as it is contended that most national cgpytaws would fail at this

requirement®

CHAPTER 3: IS THERE A DUTY ON SOUTH AFRICA TO ENSUR E THE
EQUAL ACCESS OF COPYRIGHTED WORKS FOR THE VISUALLY
IMPAIRED?

Now that we have established that there is no eapedss of copyright protected
literary works in South Africa, one must find outh@ther or not there is an
obligation or duty on South Africa to take proaetimeans to achieve this aim.
This will be answered on an international leveldgking at selected international
obligations, as well as on a local level in terrhthe South African constitution,

case law and legislation.

3.1. An international obligation for South Africa to find the balance between

user and owner rights

100 K amiel J. Koelman (note 69) 407.
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In terms of international obligations, we will exgi® some of the most important
international instruments that are binding on S@\ftita, either because South
Africa has ratified it or because South Africa isignatory to the instrument. The
difference is that once a country has signed atieenay not act in any way that
would contravene the content of the treaty, wheoeae a country has ratified a
treaty the treaty becomes a part of the countrgiaektic law and so is binding
within the country®* Whilst ratification clearly creates a strongerigation and
therefore most of the instruments addressed witiries that have been ratified,
being a signatory to a treaty also creates bindbigations on South Africa and
therefore deserves mention. Tlmeited Nations Universal Declaration of Human
Rights thelnternational Covenant on Economic, Social and @altRights the
Convention on Rights of the Child, thimited Nations Standard Rules on the
Equalization of Opportunities for Persons with Diiies, and the Convention on
the Rights of Persons with Disabilities will be thetruments that will be
examined. Each of these in turn will be shown tallsupport for the statement
that there is, on an international level, an oltiaraon the South African
government to find a balance and achieve equakadoecopyright protected
literary works for the visually impaired. Whilstishs not a closed list of
international instruments, the author has choséocios on what she considers the
most important and representative instruments tcw8outh Africa is bound.
Whilst the instruments in their entirety are relgyaertain descriptive and
representative portions that are of specific releeao question at hand have been
used to illustrate the overall intention and imparde of each of these international

instruments.

3.1.1. United Nations Universal Declaration of Huma Rights

191 3ohn Dugardnternational law: a South African perspecti{@005) 408 — 409.
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The first multilateral instrument of importancehe United Nations Universal
Declaration of Human Rights. Whilst not a treahg tleclaration was created in
order to define ‘fundamental freedoms’ and ‘humghts’ in terms of the United
Nations Charter, and is therefore binding on alhider States, including South
Africa. The aim of the declaration was to createoanmon standard of
achievement for all peoples and all nations’ agantsch to measure their
fulfilment of their duty in terms of the United Nas Charter to realise the
‘promotion of universal respect for and observaofdeuman rights and
fundamental freedoms®?

Article 27 (1) states that ‘everyone has the righely to participate in the cultural
life of the community, to enjoy the arts and torghia scientific advancement and
its benefits’Article 19 gives everyone the right to ‘freedomopinion and
expression’, which includes ‘tfeeedom to hold opinions without interference and
to seek, receive and impart information and ideesugh any media and
regardless of frontietsArticle 26 gives everyone the right to educatidocording

to article 22

Everyone [. . .] has the right to social securitg #& entitled to realization,
through national effort and international co-op@raand in accordance with
the organization and resources of each Stateeaé¢bhnomic, social and
cultural rights indispensable for his dignity ahe free development of his
personality.

It is clear that this instrument is important innbs of the right to dignity and one’s
personality rights.

3.1.2.International Covenant on Economic, Social and Culiral Rights

1921948 United Nations General Assembly Resolutior/(lll) (1948).
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Next is the International Covenant on Economic,i@@nd Cultural Rights which

South Africa became a signatory to in 1994, butchlii has yet to ratify®> Compliance

is monitored by the Committee on Economic, Soana @ultural Rights. All Member
States are required to submit initial and periddieports to the committee on the
implementation of the Covenant and the committdeaxamine these reports, making
recommendations and addressing its conc&friEhe aim of the covenant is to create the
environment ‘whereby everyone may enjoy his ecoopsucial and cultural rights, as

well as his civil and political right'® This it does in various ways.

According to article 1, everyone has the rightdtf-determination, which means the
right to ‘determine their political status and fgepursue their economic, social and
cultural development'’. Article 6 deals with theligo employment, and states that
parties to the ICESCR recognize the ‘right to wavkich includes the right of
everyone to the opportunity to gain his living bgnkwhich he freely chooses or
accepts, and will take appropriate steps to safelgihs right’. Coupled with the right to
work must necessarily come the right to educatidnch is present in article 13, which

states that everyone has the right to educatiahtlaat:

(a) Primary education shall be compulsory and até&l free to all;

(b) Secondary education in its different formsJuding technical and
vocational secondary education, shall be made gbyeawvailable and

193 United Nations Human Rights ‘Ratification Statos $outh Africa.’ Available at
http://tbinternet.ohchr.org/_layouts/TreatyBodyExia/Treaty.aspx?CountrylD=162&L ang=EN
[Accessed 02 January 2014].

104 United Nations Human Rights ‘Monitoring the econonsocial and cultural rights.” Available
at

http://www.ohchr.org/EN/HRBodies/ CESCR/Pages/CESE&Raspx
[Accessed 15 December 2013].
1951966 General Assembly Resolution 2200A (XXI) (1966




40

accessible to all by every appropriate means, mipaiticular by the
progressive introduction of free education;

(c) Higher education shall be made equally accksgiball, on the basis of
capacity, by every appropriate means, and in pdatidy the progressive
introduction of free education

According to article 15, everyone has the righttéke part in cultural life’ and to

‘enjoy the benefits of scientific progress andajpplications’.

In this multilateral treaty we see the emphasigduncation and its impact on other
economic, social and cultural rights of the induatl For this reason it too
provides strong support for the obligation on tlet8 African government to
amend its laws in order to provide equal accessaahikve a fair, balanced
copyright system.

3.1.3. United Nations Standard Rules on the Equalization foOpportunities for
Persons with Disabilities

One of the most pertinent multilateral instrumeetgarding the subject of
copyright accessibility is rule 5 of the United Mats Standard Rules on the
Equalization of Opportunities for Persons with Disides, which deals
specifically with state responsibilities regardenxgress for the disabled as a way of
manifesting equal rights in all sphef@&The specific duties placed on the state
are to ‘introduce programmes of action to makepttgsical environment
accessible’ and more importantly for our purpose&indertake measures to
provide access to information and communicatiorrc@xding to rule 5(b)(6),
‘states should develop strategies to make infoonatervices and documentation
accessible for different groups of persons witlablities. Braille, tape services,
large print and other appropriate technologies khbe used to provide access to

written information and documentation for persornhwisual impairments’.

1961993 United Nations General Assembly Resolutiof9@§1993).
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The focus of this multilateral instrument is on albjaccess to information for
persons suffering from disabilities, such as visogdairments. As these rules
focus specifically on the rights and needs of desdipersons, it provides a
compelling argument for the existence of an inteomal duty on South Africa to
adjust its current copyright provisions in ordeatthieve a more balanced

copyright regime.

3.1.4. Convention on the Rights of the Child

This is a convention which deals specifically witle rights of disabled children to
receive education, and was ratified by South Afiica995'"" It is enforced
through the Committee on the Rights of the ChilénMber States must submit
initial and periodic reports to the committee oa #teps they have taken to give
effect to the rights embodied in the conventiord #re progress they have made
in terms of the realisation of the rights embodigdhe convention. The
committee may request the involvement of specidlasgencies where appropriate,
and will address concerns and make recommendatiche State part}f® The
purpose of the convention is to ‘protect childreont discrimination, neglect and
abuse’, and does this by addressing their civiitipal, economic, social and
cultural rights'®® The particular ways in which this is done in tleention will

be examined below.

According to article 23 of the Convention

197 United Nations Human Rights (note 102).

108 1989 United Nations General Assembly Resolutiaf2341989) articles 43 — 45.
199 United Nations Human Rights ‘Monitoring childremights.’ Available at
http://www.ohchr.org/EN/HRBodies/CRC/Pages/CRClafspx

[Accessed 16 April 2013].
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1. States Parties recognize that a mentally oripals disabled child should
enjoy a full and decent life, in conditions whiatsere dignity, promote self-
reliance and facilitate the child's active partatipn in the community.

L. ]

3. Recognizing the special needs of a disabled cadsistance extended in
accordance with paragraph 2 of the present agltdd be provided free of
charge, whenever possible, taking into accounfitfacial resources of the
parents or others caring for the child, and shallbsigned to ensure that the
disabled child has effective access to and reca&gasation, training, health
care services, rehabilitation services, prepardboemployment and
recreation opportunities in a manner conducivééochild's achieving the
fullest possible social integration and individdaelopment, including his or
her cultural and spiritual development.

In this international instrument we see the impmathe international community
places on the right of disabled children to receigtacation as a way of enjoying a
‘full and decent life’, and therefore recognisiing tcorrelation between the

disabled child’s right to receive an education Hreldisabled child’s sense of self

and dignity.

3.1.5. Convention on the Rights of Persons with Disabiligs

Lastly, there is the Convention on the Rights akBes with Disabilities which
requires our attention. It was ratified by Southiéd in 2007-° The Committee
on the Rights of Persons with Disabilities is imade of monitoring the

implementation of the treaty. It does this by reipg Member States like South

19 ynited Nations Human Rights (note 103).
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Africa to submit reports on a regular basis outignihe legislative, policy and
other steps taken to implement the treaty.

Article 1 defines the purpose of the conventiob@sg ‘to promote, protect and
ensure the full and equal enjoyment of all humghts and fundamental freedoms
by all persons with disabilities, and to promotgpect for their inherent dignity’.
How it intends to achieve this will be broadly exaed.

According to article 9(1) of the convention, stpgaties have the duty ‘to enable
persons with disabilities to live independently guadticipate fully in all aspects of
life [and so] States Parties shall take appropnagasures to ensure to persons
with disabilities access, on an equal basis witlkeis . . . to information and
communications, including information and commutiaas technologies and
systems’. This right to access to information aochmunications is more
specifically addressed in article 21. Article 2hldewith freedom of expression

and opinion, and access to information. It stdtes t

States Parties shall take all appropriate measaressure that persons with
disabilities can exercise the right to freedomgdression and opinion,
including the freedom to seek, receive and impddrimation and ideas on an
equal basis with others and through all forms @hewnication of their
choice.

According to article 29 States Parties shall guseto persons with disabilities
political rights and the opportunity to enjoy theman equal basis with others.
The rights to equal access to work and employneetitle 27) and education
(article 24) are also of importance to the questibaccess to copyright materials.

Another particularly pertinent right recognisediie Covenant is the right to

1112007 United Nations General Assembly Resolutiofi®3 (2007) articles 34 — 35.
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participation in cultural life, recreation, leisuxad sport. According to article
30(2):

States Parties recognize the right of persons avghbilities to take part on an
equal basis with others in cultural life, and slakle all appropriate measures to
ensure that persons with disabilities:

a. Enjoy access to cultural materials in accessibiaéts;

b. Enjoy access to television programmes, films, tieeand other cultural
activities, in accessible formats;

c. Enjoy access to places for cultural performanceseorices, such as
theatres, museums, cinemas, libraries and toueswices, and, as far as
possible, enjoy access to monuments and sitestiohahcultural
importance.

What is important to note is the emphasis on tjiet io freedom of expression
and opinion, as expressed in the convention. Tis@als the importance of
finding a balance between the rights of the copyrayvner and the rights of the
copyright user from a different, proactive userspective. It highlights the
importance of equal access not only in so far avigually impaired community
are passive consumers, but additionally in sogahay may go on to make up

part of the proactive, creative owners of copyrigbtks themselves.

3.1.6. Conclusion

Each of these instruments have been addresserhitotdemonstrate that there is
an international obligation on South Africa to pide/equal access to copyright
protected literary works for the visually impairddhe combination of these

instruments and their varied rights and freedorsegted within, ranging from
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the emphasis on education as a gateway to reabsieg economic, social and
cultural rights (as expressed in the Internati@@@renant on Economic, Social
and Cultural Rights and the Convention on the Rigifithe Child) to the more
direct manner in which those with disabilities guaranteed/given the right to
freedom of expression and opinion through equatsxof information (as
expressed in the Standard Rules on the Equalizafi@pportunities for Persons
with DisabilitiesandConvention on the Rights of Persons with Disaleti}j
shows that there is indeed an international obhbigabn South Africa to alter its

national laws in order to provide equal accesfrydght protected literary works
for the visually impaired.

3.2. A national obligation for South Africa to find the balance between user
and owner rights

Whilst it has been clearly stated that there exdststernational obligation on the
South African government to alter its current caglytr regime, the focus will now
move on to whether or not there is a local oblgatn South Africa to do so as
well. This will include examining whether or noetie is a constitutional

obligation on the government, as well as examiaimg relevant case law and/or
legislation.

3.2.1. The Constitution of the Republic of South Africa, D96

As South Africa is a constitutional democracygiésis pertinent to begin the
search for a nationally-sourced obligation owedhH®/government to the visually
impaired population regarding equal access to ¢égbtyprotected literary works
by surveying the Constitution of the Republic otioAfrica. The fact that South
Africa is a constitutional democracy means thatGbestitution is the supreme
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law of the land*? In other words, any legislation or conduct incetesit with it is
invalid according to South African lat¥® In terms of section 39(1)(a) of the
Constitution, the courts have a duty to interphetBill of Rights in such a way
that ‘promote[s] the values that underlie an opasth @democratic society based on
human dignity, equality and freedom’. The court tralso consider international
law, and may consider foreign Ia\. According to section 39(2) of the
Constitution, ‘when interpreting any legislatiomdavhen developing common
law or customary law, every court [. . .] must padenthe spirit, purport and
objectives of the Bill of Rights’. It is clear tipgvotal role the Constitution plays in
interpreting and creating South African law, andiit be argued that there is the
possibility of sourcing such an obligation in tleeihdational structures of South

African law.

According to section 9(3) of the Constitution, ‘tftate may noanfairly
discriminate directly or indirectly against anyameone or more grounds,
including race, gender, sex, pregnancy, maritalistathnic or social origin,
colour, sexual origin, ageéisability, religion, conscience, belief, culture, language
and birth’ (emphasis added). Any discriminationerms of one of the listed
grounds will be presumed to be unfditlt is important to note that, in terms of
section 9(4), this is not a negative right — ttaeshas a duty to enact national
legislation that will prohibit or prevent such umfdiscrimination. The state

therefore has a positive duty to protect its citz&om unfair discrimination.

We must now ask ourselves whether or not the dnscation in terms of the
government’s failure to provide equal access feuaily impaired community to

copyright protected literary works as expressetthénCopyright Act is indeed

12 constitution of the Republic of South Africa, 1996(c).
13 bid s 2.

114 hid s 39(b) - (c).

M3 1bid s 9(5).
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unfair. In the case ddarksen v Lane NO and OthérS the court stated that there
are two steps when dealing with discriminationhi@ tonstitutional context.
Firstly, one must ask if the provision differentiatbetween categories of people
and, if so, does this discrimination bear a rati@oanection to a legitimate
government purpose! Secondly, one must ask if the differentiation arsuo
‘discrimination’, and where the differentiationiased on one of the listed
grounds in section 9 it will indeed be discrimiwatt'® Thirdly, one must ask if
this discrimination is unfair, and where the disgnation is on one of the listed
grounds in section 9 it will be presumed to bé*Sdt appears that the determining
factor in deciding whether or not discriminatioruigfair is itsimpacton the

people affected by the discrimination (emphasisd)tf® In the case oPrinsloo

v Van der Linde and Anoth&t" the court defined unfair discrimination as
‘treating people differently in a way which impatteeir fundamental dignity as
human beings, who are inherently equal in digrfit§Where the discrimination is
found to be unfair, the court will have to detereimhether or not the potentially

offending law can be justified in terms of the g@e36 limitations claus&?

Looking at the Copyright Act, it is clear that thight to education, the right to
freedom of expression, as well as the subsequgnitto dignity, are the primary
constitutional rights infringed by the CopyrighttAghe right to education, found
in section 29 of the Constitution, gives everydmeright to ‘a basic education,

including adult basic educatidfi* and to further educatiomhich the state,

1161998 (1) SA 300 (CC).

17 |bid para 53.

118 1bid.

119 bid.

120|pid para 50 — 51.

1211997 (3) SA 1012 (CC).

122 bid para 31.

123 Harksen(note 116) para 53.

124 Constitution of South Africa (note 112) s 29(1)(a)
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through reasonable measures, must make progressively available and
accessible’. *?° It is important to note that the right to educatimposes a positive
duty on the state — it is therefore not a negaiyat, but a positive one in that it
demands the government to take reasonable medsuesise the right in a

substantial way.

There is also the right to freedom of expressiat stands to be compromised.
According to section 16 of the Constitution, everydas the right to freedom of
expression, which includes the ‘freedom to recewenpart information or ideas,
freedom of artistic creativity, and academic fremdand freedom of scientific
research®?® A case which touched on the balancing of the d@mitisimally granted
freedom of expression versus the legislatively te@antellectual property right of
having one’s trademark protected from dilutiohaigh It Off Promotions CC v
South African Breweries International (Finance) 8&% Sabmark International
and Another?’ The facts of the case concerned South African Bries (SABS)
suing Laugh It Off Promotions CC for altering tinesiges and words of the SABS
trademarks for their ‘Carling Black Label’ beertire creation and selling of t-
shirts parodying their brand (an example beingid glith the words ‘black
labour, white guilt')*?® SABS alleged that Laugh It Off Promotions hadiirged
their right according to section 34(1)(c) if theademarks Act. This section,
known as the anti-dilution clause, ‘takes the fafra prohibition against dilution
and in particular against blurring or tarnishmeina oegistered trademark® In

its defence, Laugh It Off Promotions CC alleged thes amounted to an
infringement of their constitutional right to fresd of expression. The

Constitutional Court chose to remain silent ongbestion of whether or not the

125 |hid s 29(1)(b).

128 |hid s 16 (1)(b) - (d).
1272005 (8) BCLR 743 (CC).
128 |bid para 1 - 7.

129 |bid para 3.



49

right to freedom of expression could or would trutne anti-dilution clause in the
Trademarks Act (‘have expressly refrained from making any findomgany of

the submissions [. . .] on fair use of a mark ursstion 34(1)(c) and freedom of
expressiot), *° deciding instead that there had been no infringemgsection
34(1)(c) on the basis that SABS had suffered noahestnable economic harm as a
result of the t-shirt** However, the court did state that all categories o
expression, save those excluded by the Constititieti, ordinarily enjoy
constitutional shield and may be restricted onlg iway constitutionally

authorised?>?

This finding is important for present purposes lseat shows a hesitancy by the
courts to find that a constitutionally given rigitfreedom may be trumped by a
legislatively granted right. In this case, the t¢ouled that there was the additional
requirement of economic harm which needed to be/stior the expression to
have been found actionable. In the matter of egoegss to literary works, it is the
users who are suffering economic harm and havieg tteedom of expression
stifled according to the rights given to the coghtiholders in terms of the
Copyright Act. It would therefore seem plausiblatth constitutional court would
find the constitutionally given rights and freedoaighe visually impaired trump

the legislatively granted right of copyright own@rderms of the Copyright Act.

The right to dignity is collateral damage to thelanght of the preceding two
rights that have been infringed by the Copyright. Afcone is unable to have equal
access to education, one is less likely to fintbk&aneans of employment and one
who is unable to support oneself and/or one’s famihecessarily going to have

their dignity compromised. The same holds trudriingement of the right to

139 bid para 65.
131 1bid.
132 1bid.
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freedom of expression. If one is unable to adedyataticipate in the cultural and
social environment around them, they are not begmied with their inherent
human dignity. Dignity is one of the three fundama¢rmalues upon which South
Africa has built their post-apartheid constitutibdamocracy;** and can therefore

not be understated.

It is therefore submitted that, in so far as th@ight Act fails to make provision
for access to works by the visually impaired, tael f\ct potentially amounts to
unfair discrimination in terms of the aforementidriaw. Therefore, the Copyright
Act, in so far as it potentially unfairly discrinates against the visually impaired,
would have to be assessed by a court of law ahe&th&r or not it meets the
requirements of the section 36 limitations clalseould earnestly submit that the
Copyright Act, as it stands and for the reasonsmin this paper, does not meet
the requirements of the section 36 limitations séaand may therefore be
identified as being unconstitutional in so fartasgnfairly limits access to literary
works for the blind and visually impaired in theuotry. The Copyright Act, in
failing to make provision for the visually impairéal have equal access to literary

works, is potentially unconstitutional.

3.2.2. Legislation

In this section of the paper, a brief overview ofith African legislation will be
introduced to show that there is indeed a dutyhenSouth African government in
regards to existing legislation to provide equaless to copyright protected

literary works. This does not claim to be a cortgleverview of all relevant

133 Constitution of South Africa (note 112) s 1.
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legislation, but rather a brief overview of whathe most pertinent legislation for
the purposes of this paper.

3.2.2.1. Employment Equity Act and Code of Good Practice orikey Aspects

on the Employment of People with Disabilities

The aim of the Employment Equity Act is to requinat ‘every employer must
take steps to promote equal opportunity in the wiade by eliminating unfair
discrimination in any employment policy or practi¢& This act applies to the
employers of ‘people with disabilities’, and defsnguch employees as ‘people
who have a long-term or recurring physical or meimt@airment which
substantially limits their prospects of entry inbo,advancement in,
employment™® The act requires that employers of ‘people wigadilities’ make
reasonable accommodation for such individuals. &esse accommodation is
defined as ‘any modification or adjustment to agolio the working environment
that will enable a person from a designated groupaive access to or participate
or advance in employment® Further, every designated employer must ‘in order
to achieve equality, implement affirmative actioeasures for people from

designated groups in terms of [the Employment Fqiet]’. **’

The Employment Equity Act is important in so fantasighlights the positive
onus on employers to take reasonable steps tovachidbstantive equality

between able bodied and disabled employers/potemtiployers. This statute

134 Act 55 of 1998 s 5.
13 |bid s 1.

136 |bid.

137 1bid s 13(1).
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highlights the importance the government puts @mating a proactive approach
to alleviating inequality on the basis of disalilit the level of employment. This
is the kind of proactive approach that ought t@téepted at a pre-employment,
school-going stage.

Leading on from the Employment Equity Act is thedé®f Good Practice on Key
Aspects on the Employment of People with Disakeiit?® According to section
2(2) of the Code, the Code is a guide to help eygas and employers realise the
aim of the Employment Equity Act, which is promafiequal opportunities and
fair treatment for people with disabilities. Whifailure to observe the Code is
not, in itself, a legal offense, the courts andunals must consider the Code in all
proceedings where they are called to interpretsgpdy the Employment Equity
Act.*®

It elaborates on what the aim of the ‘reasonabt®@menodation’ employers are
required to take is, namely ‘to reduce the impdé¢he impairment on the person’s
capacity to fulfil the essential functions of tlad}.**° The Code makes it clear that
what is meant by reasonable accommodation is @sdvand flexible as the
disabled community i§* The degree of reasonableness regarding the steps
employers are expected to take is high. Accordingettion 6(11%? an employer
need not take steps that would cause ‘unjustifiablelship’ on his business.
‘Unjustifiable hardship’ is defined as ‘an actidrat requires significant or
considerable difficulty or expens&® This standard will be measured considering,

amongst other things, ‘the effectiveness of th@awoodation and the extent to

138 GNR 1345 GG 25789 of 19 August 2002.
1391bid s 3(1).

1% 1pid s 6(1).

141 1bid s 6(7).

142 |bid.

143 bid s 6(12).
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which it would seriously disrupt the operation loé tbusiness*** The Code
therefore reaffirms the high level of accommodagaepected by employers of
persons with disabilities. This demonstrates thatis required by legislation is
not only the show of an effort to accommodate,rather that the default position
requires the employer to make every effort savelferpossibility of disrupting his
enterprise.

3.2.2.2. Skills Development Act

Another piece of South African legislation thate¢evant is the Skills
Development Act® which focuses on disadvantaged groups such asrzevéith
disabilities. The purpose of this act is, amondiseépaims, ‘to improve the
employment prospects-of persons previously disadgma by unfair
discrimination and to redress those disadvantdgesigh training and
education™*® and ‘to ensure the quality of education and trajrin and for the
workplace>*" It does this in various ways, for example by dreptearnerships
designed to assist disabled people find either &sactor employment or to
become self-sufficient through being self-employ/&dn this way we see a
recognition by the government of the long-term @xoit, social and emotional
problems that arise as a by-product of a disalmdividual failing to acquire a
sufficient education, namely manifested in theilufe to find work and therefore
be self-sufficient individuals. This act recognigleat the government has a duty to
help the disabled community find employment, whitkurn correlates with its

obligation to provide education.

144 bid s 6(13).
14597 of 1998.

148 |bid s 2(2)(e).
147 |bid s 1(f).

148 |bid Chapter 4.
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3.2.2.3. Promotion of Equality and Prevention of Unfair Disaimination Act

The final statute to be examined is the PromotioBquality and Prevention of
Unfair Discrimination Act:*® According to section 9 of the Constitution, proeis
is made for the enactment of national legislatmprohibit unfair discrimination
and promote the achievement of equality. The Prmmatf Equality and
Prevention of Unfair Discrimination Act is the gorenent’s fulfilment of this
mandate>® Chapter 5 deals with the promotion of equality atades that, not
only is it the state’s duty and responsibility tomote and achieve equality/, but
this duty expands to all people t56 According to the act, unfair discrimination
on the grounds of disability will include “failinig eliminate obstacles that unfairly
limit or restrict persons with disabilities fromjewing equal opportunities or
failing to take steps to reasonably accommodatedees of such persorts®

This act highlights that was may constitute disanation on the grounds of
disability is not merely a positive action, butaathe failure to act when there is a

duty to do so.

3.3. Case law

There is also case law which deals with the respaitg of the South African
government in assisting persons with disabilitteeBvie as normal a life as
possible. One such case is thatMgstern Cape Forum for Intellectual Disability v

Government of the Republic of South Affitarlhis case concerned severely or

1494 of 2000.
1%%1pid s 2(a).
151 bid s 5(1).
152 bid s 5(2).
153 1bid s 9(c).
1542011 (5) SA 87 (W).
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profoundly intellectually disabled children. In tiiéestern Cape, there are so-
called ‘special schools’ which are available by $kege for the teaching of
children with disabilities. However, the state daes make provision for the
funding of special or any other schools for thdsiédecen who are considered
severely (1Q levels of 20 - 35) or profoundly (I€v€ls under 25) intellectually
disabled. The only option if these children wistattend school is to attend a
‘Special Care Centre’ run by a non-governmentahoigation. The government
pays an annual subsidy to children who attend Spetial Care Centres, but this
amount is less than that paid to children attendimaghstream or special schools.
The lack of Special Care Centres also meant matiyese children do not receive
any education whatsoever. It was argued by the &e§tape Forum for
Intellectual Disability (Western Cape Forum) thastinfringed the children’s
right to education, right to equality, right to dity, and right to be protected from
neglect and degradatidrr.

The government’s arguments are disturbing. Thest _rgument made was that,
with respect to severely or profoundly intellectyalisabled children, ‘a amount
of education will be beneficial for them and theiyl e dependent on the
imparting of life skills to them by their parehts® Its other argument was that
budgetary constraints meant that the severelyaopndly intellectually disabled
children’s right to education should not be alloviedrump the socio-economic
rights of others®’ Both these arguments were rejected by the cluvas
concluded that the state had failed to take reddemaeasures to provide

education for children with severe or profound lietual disabilities, and had

155 |bid para 1 - 5.

156 |bid para 153. For an explanation of the incoesisy between the government'’s stance on the

futility of education being expended to such selyedisabled children and the government’s
policy in terms of Education White Paper 6, seerWiBu Plessis ‘The social model of disability,
rights discourse and the impact of South Africalsi¢ation White Paper 6 on access to the basic
education system for persons with severe or prafaatellectual impairments’ (2013) 1lZaw,
Democracy & Developme02 at 215 — 216.

157 Western Cape Forum for Intellectual Disabil{tyote 154)para 17.
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therefore violated their rights to equality, dignibasic education, and to be
protected from neglect and degradatigh.

However, as pointed out by Du Plessis, this cas# déth formal inequality

rather than substantive equality ie arguing basethe fact that severely or
profoundly intellectually disabled children wereeersing less than other children,
rather than arguing that severely or profoundlyblisd children require more
support and therefore more resources than othlelrehj and it is therefore

unclear how the case would have been concludedhieagbvernment been
spending the same amount on all children (ie ifcd®e had been one premised on
substantive rather than formal equali’)Nonetheless, this case demonstrates the
high importance put on the constitutional obligatresting on government to
make available education to all children, no matteir level of disability. This
includes taking reasonable measures to realiseghts of disabled children, and
stresses that it is no excuse to merely statdithid resources means the
government has justifiably limited the rights obsle most disabled in order to

better realise the rights of others.

It should therefore be clear that another bodyagkedaw which, although not
dealing specifically with disability is still relewt to the subject-matter at hand, is
that dealing with the right to education in genéfaAs stated prior, the
constitution gives everyone the right to basic etioa®! What this constitutional
right means has been determined by the Constialt©aurt in the case of

18 |bid para 52.
159 (Note 156) 217 — 218.

%0 For a general overview of this area, see: Marimst &nd Petra Engelbrecht ‘South Africa’ in
Charles J. Russo (ed)he legal rights of children with disabilities: @rhational perspectives
(2011) 195.

161 Constitution of South Africa (note 112) s 29(a).
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Gauteng Provincial Legislature In re: Gauteng SdhBducation Bill of 1995°%2
where it was found that the rightr&ates a positive right that basic education be
provided for every person and not merely a negaigtd that such a person
should not be obstructed in pursuing his or heichegucation™®® This therefore
means that the right to education requires the igorent to take positive steps to
realise the right to education, and in this wag & positive right rather than a

negative one.

In interpreting what kind of steps the governmerreiquired to take to positively
realise the socio-economic right of education,atwert inGoverning Body of the
Juma Musjid Primary School and Others v Essay dr@. Otherssaid the

following:

Unlike some of the other socio-economic rigttiss right is immediately
realisable. There is no internal limitation reqgogithat the right be
“progressively realised” within “available resoustsubject to “reasonable
legislative measures”. The right to a basic edoaat section 29(1)(a) may
be limited only in terms of a law of general apation which is “reasonable
and justifiable in an open and democratic sociesel on human dignity,
equality and freedom” [. . . ] The state is, imterof that right, obliged,
through reasonable measures, to make further edacarogressively
available and accessibi¥'

In other words, the right to education is to b@ptised by the state in its
budgetary allocations, because unlike other soctmemic rights in the

constitution, the unqualified nature of the righteducation requires a higher

1621996 (3) SA 165 (CC).

163 |pid para 9; Stu Woolman and Michael Bishop ‘Edimd in Stu Woolman and Michael
Bishop (edsXonstitutional Law of South Africa: Volume8&d (2006) 57-8 — 57 — 15.

1642011 (8) BCLR 761 (CC).
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standard of obligation owed to the public than wibard to qualified right$>
People do not have the right to access basic eédacaut to basic education
itself.*°® Part of having the right to education means tHigation on the
government to make education accessible foalhcluding those with visual
impairments who are unable to access mainstreatimomiks°® This means that
the government must ensure ‘appropriate stepsakesntto make access easier for
persons that were either’ confined to inferior teag institutions (such as schools

for the visually disabled) or denied access toriegy institutions in the past?

In conclusion, the South African government hasity th terms of the
constitution, legislation and case law to realiseright to education for all people,
and this includes making textbooks accessible pr@piate formats for visually
impaired students. In so far as this has not bebeaed by the Copyright Act, the
South African government has acted in a mannernshatconstitutional, contrary
to its international obligations, and contraryhe theoretical and philosophical

foundations upon which the law of copyright rests.

185 Faranaaz Veriava and Fons Coomans ‘The right twaibn’ in Danie Brand and Chrisof H.
Heyns (eds)Socio-economic rights in South Afri¢2005) 57 at 62 — 64; Stu Woolman and
Michael Bishop (note 163) 57 — 10.

1% |bid.

167 See: Julian Jonker ‘Access to learning materials South Africa: the convergence
developmental and rights-based arguments for atodsmwledge.” Available at

http://www.yaleisp.org/wp-content/uploads/2009/2KANn-SA.pdf
[Accessed 19 May 2013].

188 South African Human Rights Commissiori®‘&conomic and social rights report 1999/2000.’
Available at

file:///C:/Documents%20and%20Settings/User/My%2Qinents/Downloads/3rd _esr.pdf
[Accessed 17 July 2013]; Stu Woolman and MichashBp (note 163) 57 — 21.
169 H

Ibid.
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CHAPTER 4: HOW THE INTERNATIONAL COMMUNITY HAS FOUN D
THE BALANCE AND ACHIEVED EQUAL ACCESS TO COPYRIGHT
PROTECTED LITERARY WORKS: THE MARRAKESH TREATY TO
FACILITATE ACCESS TO PUBLISHED WORKS FOR PERSONS WH O
ARE BLIND, VISUALLY IMPAIRED, OR OTHERWISE PRINT

DISABLED

4.1. Background and history

Having established the obligation, both nationaltg on an international level, to
promote equal access and in this way better baldm@eceompeting interests of the
copyright owners against the interests of the dgpyusers, and having
established the problematic situation in whichwiseially impaired community

are forced to live, not only in South Africa butrimany other countries, it becomes
pertinent to ask how the international community taken steps to eliminate these
shortcomings of the copyright system. It is witthie above mentioned

problematic climate that is the book famine thatititernational community has
banded together with the aim of creating a mulimetl treaty to alleviate the said
difficulties of the visually impaired on a globalade regarding access to

copyrighted literary works.

Prior to the Marrakesh Treaty to Facilitate AccesBublished Works for Persons
who are Blind, Visually Impaired, or otherwise Ribisabled (henceforth
‘Marrakesh Treaty’), there was no direct internasibobligation on states to
include any exceptions in their national copyrilglvts pertaining to the visually
impaired. This is why South Africa is far from bgithe only country which does
not provide ant exceptions in its Copyright ActrtRermore, the situation
regarding cross-border exchange of accessible tamading materials has also

been left up to individual agreements establishetd/éen states on agreed upon
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terms; there has been no international instruntexithitas set out an obligation that
accessible format copies of literary works protedig copyright be able to be
imported/exported, and what the possible conditaiteched to such an obligation
would be. This means that there have been instavivere resources, although
being available for use by visually impaired indwals in another state, have been
unable to be shared because of a lack of agredreémeen the two or more states.
The Marrakesh Treaty aims to address these twdgimsh namely to oblige
Member States to include exceptions in their nalicopyright legislation for the
visually impaired, and to set out the possible @wors upon which the cross-
border exchange of accessible format copies ofragiped literary works may
proceed. As Mihalyiscor says, the Marrakesh Treaty is unique andmianal
because it is an international co-operation agre¢woféering legal and
organizational framework for enhanced co-operattopromote practical
availability of accessible format copi?.

In order to fully understand and navigate arourgdpfovisions of the current
Marrakesh Treaty, it is necessary to provide &f @k at the historical context of
the said treaty and its gradual formation througarg of multi-national
negotiations. The first proposal made to the Stasn@ommittee on Copyright and
Related Rights (SCCR), a committee set up by t®& $91999 biennium ‘to
examine matters of substantive law or harmonizatiahe field of copyright and
related rights®’* for a copyright exception and limitation for thiswally impaired
came in the form of the Proposal by Brazil, Ecuaatud Paraguay, Relating to
Limitations and Exceptions: Treaty Proposed bywhald Blind Union made in

2009 and later endorsed by Mexic8lt is unsurprising, given the economical

170 Mihaly J. Ficsor (note 43).

1 WIPO ‘Standing Committee on Copyright and ReldRéghts,” Available at
http://www.wipo.int/policy/en/sccr/

[Accessed 28 January 2013].

2\WIPO ‘Proposal by Brazil, Ecuador and Paraguayafitey to Limitations and Exceptions:
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splits between developing and developed countndslzeir interests that the first
call for such an action came from the developingt®B@&merican community.
Whilst the said proposed treaty was broader in [@jomn scope, pertaining to
‘persons who are visually impaired or have otheabllities in accessing
copyrighted works*"® the purpose of the proposed treaty as expressatidte 1
was to deal with copyright limitations and excepfigegarding people with
disabilities. This is further seen in article 4,igthdemarcates the limitations and

exceptions to exclusive rights under copyrightthe visually impaired.

This proposed treaty was followed by the Draft P#b of the United States of
America for a Consensus Instrument of 26%0Chis proposal applies to people
with ‘print disabilities’, which encompassed persavho were blind, persons who
have ‘a visual impairment or a perceptual or regdiisability which cannot be
improved by the use of corrective lenses’, or pesseho have ‘an orthopaedic- or
neuromuscular-based physical disability that pridhimanipulation and use of
standard print materials.’> Again, we see the scope of the proposed treahgbei

broader than the current Marrakesh Treaty.

The third is the 2010 Draft Joint Recommendatiom&oning the Improved
Access to Works Protected by Copyright for Perswitls a Print Disability*"®

Treaty Proposed by the World Blind Union (WBU).’ &lable at
http://www.wipo.int/edocs/mdocs/copyright/en/sc&/stcr_18 5.pdf
[Accessed 23 May 2013].

173 |bid article 2(a).

74 WIPO ‘Draft Consensus Instrument: Proposal by Eregation of the United States of
America.’ Available at

http://www.wipo.int/edocs/mdocs/copyright/en/sc@/s2cr 20 10.pdf
[Accessed 04 March 2013].

175 |bid article 1.

8 WIPO ‘Draft Joint Recommendation Concerning th@idaved Access to Works Protected by
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This was a proposal by the delegation of the Etanpénion. Interestingly, the
proposal does not allow for direct distributioretsaid disabled person, but
requires the use of a so-called ‘trusted internrgtdfd’ Further, the definition of
‘print disability’ is given a much wider scope assi defined in article 1(ii) as any

person

a) who is blind; or

b) who has an impairment of visual function whiemot be improved, by
the use of corrective lenses, to a level that wowldnally be acceptable for
reading without a special level or kind of light; o

c¢) who is dyslexic; or
d) who is unable, through physical disability, tddhor manipulate a book; or

e) who is unable, through physical disability, @ads or move his eyes to the
extent that would normally be acceptable for regdamd whose disability
results in an inability to read commercially avhiastandard editions of
works; and who can be helped to read by reforn@the content (but, does
not require the text itself to be re-written in pier terms to facilitate
comprehension).

From this was borne the Marrakesh Treaty, which lvélexamined in detail in the
next part of this paper. The aim of spending mucie bn the Marrakesh Treaty is
to investigate what the international communitgasng in regards to eliminating
the book famine through making access to copypgbitected literary works
easier, and what the implications of this will cayrbe for South Africa’s current

copyright laws.

In addressing the Marrakesh Treaty, the first qaestthat will be addresses will
deal with the nature of the treaty. It will be ddished whether or not the

Copyright for Persons with a Print Disability: Posal by the Delegation of the European Union.’
Available at

http://www.wipo.int/edocs/mdocs/copyright/en/sc@/s2cr 20 12.pdf
[Accessed 19 May 2013].
Y7 bid article 1(iv).
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Marrakesh Treaty ought to have been a recommemdatia treaty, and whether
or not it falls within the scope of article 13 bt TRIPS Agreement. The situating
of the Marrakesh Treaty within current law and aalgsis of its nature will be
done next, moving on to establishing the crux efttieaty and what it means for
the visually impaired. Next there will be an exaatian of the most contentious
areas surrounding the Marrakesh Treaty, and anioggialogue around what
exactly South Africa ought to do in light of the Makesh Treaty. The paper will
then ask the question of whether or not the Maslakgeaty signals the end of the

‘book famine’, particularly in South Africa.

4.1.1. The nature of the Marrakesh Treaty: A treaty or a recommendation?

A question that must be addressed at the outsmiragxamination of the
Marrakesh Treaty is the issue of why it is necestacreate a treaty rather than a
recommendation to achieve the aims expressed abddied in the Marrakesh
Treaty’’® Treaties are ‘written agreements between statbstoreen states and
international organisation$’® They are a primary and binding source of
international law which ‘takes the place of legisla in the domestic spher&®
Therefore the answer to the question of why thesaifithe Marrakesh Treaty
needs to be expressed through the medium of g trathier than a
recommendation is very simple, namely that a tresabnding whereas a
recommendation is not. A look at the past gives\eiwralication that a mere
recommendation is and will continue to be of ligtféect. For example, between
the creation of the 2010 Draft Joint Recommendatloncerning the Improved
Access to Works Protected by Copyright for Persaitis a Print Disability and

178 Author notes this as a topic arising during heeratance at the Open A.l.R. Conference on
Innovation and Intellectual Property in South Afribetween 9 and 13 December 2013 held at the
Breakwater Lodge, Cape Town.

7 John Dugard (note 101) 28.
%9 bid 28 - 29.
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present day, countries have still not included giegarovisions in their national
copyright legislation pertaining to the visuallypaired. Countries have shown
through their actions — or rather, through theactions — that they are not willing
to take the initiative freely to provide for copghit exceptions for the visually
impaired, and so there is no reason to think thatter recommendation will yield
any different outcome and effect on them. The ‘eite which recommendations
of the political organs of the United Nations p&apart in the formation of custom
is a matter of much debate’, as recommendationsarkinding on states
although an accumulation of recommendations migkietihe effect of evidencing
collective practicé®' However, as an historical overview of the Marrdk&seaty
has shown, there is no reason to believe anotbenrmmendation will have any
effect. It is therefore necessary for the use lohding international instrument,
which carries with it penalties for non-complianteebe used as the primary
means of realising the changes that years of pagotiations have failed to
realise. It is unquestionably that the bindingnmstent of a treaty is, in this case,

absolutely necessary.

4.1.2. The Marrakesh Treaty and the Berne Convention: Wthin or without

Another preliminary question regarding the naturthe Marrakesh Treaty is its
place in international law. In particular, it haseln questioned whether or not the

t182 Does the Marrakesh

Marrakesh Treaty is a part of the Berne Conveniono
Treaty fit into the article 13 requirements of THiRIPS Agreement/article 9(2) of
the Berne Convention, or is it something exteraadating rules and boundaries of
its own? This question is important in light of tiaet that the three step test

appears, in its various forms, in many internatioamstruments which include

181 |bid 31 — 32.

182 Author notes this as being a topic of much delsateoth the South African Government's
Department of Arts and Culture Consultative Worlslom Intellectual Property and the Beijing
Treaty on Audiovisual Performances, and the 3rcb@l@€ongress on Intellectual Property and the
Public Interest conferences she attended.
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article 9(2) of the Berne Convention, article 13t TRIPS Agreement, article 10
of the WIPO Copyright Treat}f® and article 16 of the WIPO Performances and
Phonograms Treaty” The three step test therefore acts as an interati

standard, binding the vast majority of countries.

In regards to the question posed, it is submitteti the answer is the former,
namely that the Marrakesh Treaty is indeed a daheoBerne Convention and the
TRIPS Agreement, rather than an external instruniére various reasons for
making this claim will now be examined as proofréwd. First, one must look at
the preamble of the Marrakesh Treaty. The preandaifirms the ‘obligations of
Contracting Parties under the existing internatitreaties on the protection of
copyright and the importance and flexibility of ttineee-step test for limitations
and exceptions established in Article 9(2) of theer® Convention'®® It
therefore makes direct reference to the threetet#@and makes it clear that part
of the aim of the treaty is to reaffirm and therefeeinforce the obligations
Contracting Parties have in terms of article 9fZhe Berne Convention and

article 13 of the TRIPS Agreement.

Second, one must look at article 1 of the Marrakeglaty. This article states that
‘nothing in this Treaty shall derogate from anyigations that Contracting Parties
have to each other under any other treaties, radfisiprejudice any rights that a

Contracting Party has under any other treaff®sThe clear implications of this

183(1997) 36 ILM 65.
184(1997) 36 ILM 76.

185 WIPO ‘Marrakesh Treaty to Facilitate Access to Ihied Works for Persons Who are Blind,
Visually Impaired, or Otherwise Print Disabled.’ #@ilable at

http://www.wipo.int/edocs/mdocs/copyright/en/vip/dp _dc 8 rev.pdf
[Accessed 02 August 2013].

188 |hid article 1.
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article is that it does not intend to limit righdst rather to increase them, which is

keeping in line with the purpose of the treaty.

Thirdly, one must look at article 11. Article 1htgs the following:

In adopting measures necessary to ensure the apphiof this Treaty, a
Contracting Party may exercise the rights and siwatiply with the
obligations that that Contracting Party has underBerne Convention, the
Agreement on Trade-Related Aspects of Intelleddraperty Rights and the
WIPO Copyright Treaty.

This includes interpretive agreements pertainingrtle 9(2) of the Berne
Convention and article 13 of the TRIPS Agreeméhtt is therefore clear
according to article 11, that the Marrakesh Trestyisions itself as being a part of
article 9(2) of the Berne Convention and articleot the TRIPS Agreement rather
than something additional to it. The Marrakesh Tygis arguable, sees itself as
necessitating the realisation of rights held bywiseally impaired which are in
many cases not being realised by the internatioo@imunity who, in so far as

this realisation is lacking, falls short of meetthgir article 9(2) and article 13
mandate. This interpretation of the Marrakesh fifeanature within the Berne

Convention is one also supported by Mihal¥idsor who states that

It follows unequivocally from Article 1 that the Makesh Treaty does not
derogate from the obligations under any otherigsathus it does not change
the scope of any exclusive rights provided in thosaties (of course, in the
sense that it does not reduce it in a way other theough limitations and
exceptions that are also applicable in accordarnttetiae provisions of those
treaties, and particularly in accordance with tiree-step test). As regards the
guestion of extension of rights provided in othreaties, there is no provision
in the Treaty in view of which the slightest reasonsuch a question might
emerge. The essence of the Treaty is exactlytifatesees limitations and

187 1bid article 11 (a) — (b)
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exceptions to thexistingrights provided in other treaties to the extent
allowed by those treati¢&®

It is for the aforementioned reasons that | regpkgtsubmit it is without question
that the Marrakesh Treaty does indeed operatemiiti@ bounds of the three step

test, and is not an additional or external standard

4.2. Analysis of the Primary Contents of the Marralesh Treaty to Facilitate
Access to Published Works for Persons who are Blin&¥/isually Impaired, or

otherwise Print Disabled

In order to fully appreciate the importance of Marrakesh Treaty, one must

understand the implications of it for the visuattypaired®®® First the application

of the Marrakesh Treaty must be identified by ustierding who the beneficiaries

are in terms of the treaty. According to article 3

A beneficiary person is a person who:
(a) is blind;

(b) has a visual impairment or a perceptual orirgadisability which
cannot be improved to give visual function subsédigtequivalent to that
of a person who has no such impairment or disgl@hid so is unable to
read printed works to substantially the same degseeeperson without an
impairment or disability; or

188 Mihaly J. Ficsor (note 43).

189 For a general overview of the Marrakesh Treaty @mglace in the ‘new disability politics’,
see: Paul Harpur and Nicolas Suzor ‘Copyright ptida@s and disability rights: turning the page to
a new international paradigm’ (2013) 3&8iversity of New South Wales Law JouriAdb.
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(c) is otherwise unable, through physical disabilibyhbld or manipulate a
book or to focus or move the eyes to the extentvtioalld be normally
acceptable for reading;

regardless of any other disabilities.

The limitations and exceptions promoted by the leesh Treaty are to be
confined to the benefit of the above-mentioned pedfhe initial version of the
Marrakesh Treaty did in fact include exemptionstharse suffering from other
sensory disabilities other than visual impairméntsiowever, this was excluded
from the final draft of the Marrakesh Treaty afiee United States of America
insisted they be excluded from the scope of thetyré" This means that people
who are inflicted with other sensory disabilitisach as hearing loss, are excluded
from the benefits of the benefits enjoyed withia Marrakesh Treaty. However,
certain countries may choose to alter their cofyrigws in order to include those
with other sensory disabilities. A case in poiniisigel, who has published a bill
which contains a copyright exception that follows Marrakesh Treaty (even
though Israel is not yet a signatory to the Marsik&reaty), but broadens the

scope of application to include other disabilisesh as hearing l0$%

The heart of the Marrakesh Treaty can be foundtiol@4(1)(a). According to

article 4(1)(a), contracting parties to the treaty

199 Eg: WIPO ‘Draft Joint Recommendation Concerning tmproved Access to Works Protected
by Copyright for Persons with a Print Disabilitivailable at

http://www.wipo.int/edocs/mdocs/copyright/en/sc€/secr 20 12.pdf

[Accessed 17 March 2013] where disabilities thaieghfrom dyslexia to the inability to hold a
book were included in the scope of the proposeatytre

191 James Love ‘Final text before Marrakesh, WIPOtyréar the blind.’ Available at
http://keionline.org/node/1707

[Accessed 26 June 2013].

192 3eremy Phillips ‘Israel publishes bill on disatyiiielated exceptions.’ Available at
http://the1709blog.blogspot.com/2013/12/israel-pshEs-bill-on-disability. html
[Accessed 19 February 2014].
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Shall provide in their national copyright laws Bofimitation or exception to
the right of reproduction, the right of distributicand the right of making
available to the public as provided by the WIPO @it Treaty™**to
facilitate the availability of works in accessilitemat copies for beneficiary
persons [and] the limitation or exception providieeational law should
permit changes needed to make the work accessilihe ialternative format.

This puts a general requirement on all contragbiagies to amend their current
copyright laws in so far as they fail to providailiations and exceptions
pertaining to the visually impaired converting itemhal format literary works into
accessible formats, and in this way failing to agbiequal access to such works
between able bodied individuals and the visuallgaimed community. It is
important to note that the limitations and excemgion the Marrakesh Treaty ‘do
not extend to substantive modifications that wartbunt to adaptations’, an
exclusive right given to the copyright owner oftarary work according to article
12 of the Berne Convention and which is omittedrfrarticle 4(1)(a) of the
Marrakesh Treaty?* Therefore, all that is permitted is the transfatioraof the
traditional formatted work into an accessible fornmat the adaptation or
alteration of the content of the original work lts&he integrity of the original

work is to be respected at all times.

This would mean there will be a duty on South Adrias a contracting party, to
amend the archaic Copyright Act so as to bring lirie with the nation’s

international obligations. As the South African @oght Act currently does not
include an exception for the visually impaired, amthis way visually impaired
individuals are not able to freely access copyrmbtected literary works in the

193 For more information on the WIPO Copyright Treatge: Tana Pistorius ‘Developing countries
and copyright in the information age: the functiommuivalent of the WCT' (2006) 9 2
Potchefstroom Electronic Law Journal

194 Mihaly J. Ficsor (note 43).
195 Article 2(b)
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same way as their able bodied counterparts, thergment would not to amend
the Copyright Act to include such a provision. Thisvision would need to
permit the visually impaired community to chanderkry works that are
copyright protected into accessible formats freenfany additional costs not

suffered by the able bodied community.

One of the most novel aspects of the Marrakeshty iedhe provision pertaining
to cross-border exchange of accessible format saygieopyrighted works.

According to article 5(1):

Contracting parties shall provide that if an acit#edormat copy is made
under a limitation or exception or pursuant to agien of law, that accessible
format copy may be distributed or made availablatyauthorized entity to a
beneficiary person or an authorized entity in aaotontracting Party.

What article 5(1) means is that the territorialunatof copyright law is relaxed,
allowing for a copyright exception pertaining t@timport and export of reading
material in accessible formats for the visually &med. In practical terms, it is that
there will be a newly created copyright exceptitbaveing for a visually impaired
person in Country X to request a book in an acbesgormat via a local
organisation, and for an organisation in Countrywhere the book happens to be
available in the said format - to export the sadlbto the requesting organisation
in Country X where the visually impaired person rhaye access to it. This is life
changing for the visually impaired population. Incuntry like Argentina, which
has over 50 000 books in accessible formats fovigweally impaired community,
not being able to share these books with the maighbouring Spanish-speaking
countries around it would become a wasteful thihthe past. This provision
therefore allows for the avoidance of duplicateemx@iture in having to make

accessible format copies of the same work in theedanguage, which in turn
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makes it easier for the visually impaired commutatyave accessible format

works availablé®®

In order for South Africa to take advantage of phevisions regarding the cross-
border exchange of works, it will need to includgravision in its national

copyright legislation permitting the importationda@xportation of such accessible
works. The details of what such provision oughtwght not to include will be
discussed later on in this paper where the comesntreas of the Marrakesh

Treaty are analysed.

However, noble as the aims of the Marrakesh Trdatyptlessly are, it is not
without some hotly contested points. Pertinentsaogaontroversy involve the
requirement of commercial availability, the questad direct access to imported
copies, and the TRIPS Agreement’s three stepaésit{ich has already been
introduced in the prior chapters). All three ofd¢bessues will be individually and
critically addressed in due course, with speciahtio@ as to how South Africa
ought to go about implementing the Marrakesh Treatight of each of these

contentions.

4.3. Main areas of contention

4.3.1. The commercial availability requirement

The first contentious area of the Marrakesh Tresatlie so called ‘commercial
availability requirement’. This can be found inielg 4(4) of the Marrakesh

Treaty. It states that:

198 Mihaly J. Ficsor (note 43).
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A Contracting Party may confine limitations or egtiens under this Article
to works which, in the particular accessible forneannot be obtained
commercially under reasonable terms for benefigmngons in that market.
Any Contracting Party availing itself of this pdsitity shall so declare in a
notification deposited with the Director GeneraMgfPO at the time of
ratification of, acceptance of or accession to Tmeaty or at any time
thereafter.

In other words, article 4(4) permits, but doesneguire, Contracting Parties to
confine the limitations or exceptions given to tiwgually impaired population to
circumstances where the accessible format worknabe obtained commercially
under reasonable terms for the beneficiary persotigat market’. One of the by-
products of a country availing itself of the commak availability requirement is
that article 5(1) will not apply to accessible fantopies which may be obtained

commercially and under reasonable tefffidArticle 5(1) states that

Contracting Parties shall provide that if an actdsgormat copy is made
under a limitation or exception or pursuant to aegien of law, that accessible
format copy may be distributed or made availablabyuthorized entity to a
beneficiary person or an authorized entity in aapt®ontracting Party.

It is important to note that in the Marrakesh Ty&apredecessor, the Draft Text of
an International Instrument/Treaty on Limitatiomsld&xceptions for Visually
Impaired Persons/Persons with Print Disabiliti@seference was made in an
alternative provision found in article D (which dteaith the cross-border
exchange of accessible format copies) to ‘reasenatite’ rather than ‘on

reasonable terms®® This is titled as being ‘Alternative A’, and reattist ‘the

197 Mihaly J. Ficsor (note 43).

198 WIPO ‘Draft Text of an International Instrumentéhity on Limitations and Exceptions for
Visually Impaired Persons/Persons with Print Diktidss.” Available at

http://www.wipo.int/edocs/mdocs/diplconf/en/vip vijz/dc_3_rev.pdf
[Accessed 17 May 2013].
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Member State/Contracting Party may limit said dwsttion or making available of
published works which, in the applicable accesditmmat, cannot be otherwise
obtained within a reasonable time and at a reasemaice, in the country of
importation’. The Draft Text gives a proposed diitom of ‘reasonable price for
developed countries’ as ‘mean[ing] that the actés$ormat copy of the work is
available at a similar or lower price than the erid the work available to persons
without print disabilities in that market’. Regamndi‘reasonable price for
developing countries’, it is proposed that this ame that the accessible format
copy of the work is available at prices that aferafable in that market, taking
into account the needs and income disparities igioms who have limited vision
and those with print disabilities’. There is abgely no express mention of
‘reasonable price’ anywhere in the Marrakesh Trdaig therefore important to
ask what the implications of this change are. Wassuperficial alteration, or does

it have any meaningful significance, and if so, t?ha

According to Pescod of the WBU, the institutioneuts the need for a clause on
commercial availability like the one in article ®Hich dealt with national law
limitations and exceptions on accessible formateg)ghat will allow countries
which already have such a clause in their nati@valto keep it. ‘What we have a
big issue with, and reject, is a clause for comméeavailability in articles D and
E,” he saicf® Article D dealt with the cross-border exchangaadessible format
copies and article E dealt with the importatiorao€essible format copié$: To
this end, it would seem Pescod ought to be salisféethe placement of the said
clause is now only to be found in its updated wersinder article 4 (the present

version of article C). However, it is the choicdariguage and not the placement

200 Catherine Saez ‘In UN talks on treaty for the dhllinoncern about heavy focus on rightholders’
interest.” Available at

http://www.ip-watch.org/2013/04/20/in-un-talks-aedty-for-the-blind-concern-about-heavy-
focus-on-rightholders-interests/

[Accessed 17 June 2013].
LWIPO (note 198).
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of the clause that is of immediate and currentasfius submitted that, whilst ‘on
reasonable terms’ is clearly broader in scope thiaa reasonable price’, many of
the criticisms levelled at and problems identifiith article D’s ‘Alternative A’
language may also apply to the newer, article ¥é¢dgion of the commercial
availability requirement and that the change isthillittle practical benefit for the

visually impaired.

The commercial availability requirement has quigdtly been labelled as being
‘unworkable’. First, such a clause puts the burdlemstitutions providing reading
materials to the visually impaired to check whetihertext is already available in
South Africa commercially, and if so, it then ptlie additional burden on them to
determine whether or not it is available undersmramble terms’. For institutions
that are not made up of trained legal experts amdhhave limited resources
(both human and financial), these demands areimpassible to satisfy,
rendering the institutions practically paralyzedssist the visually impaired in
any meaningful way for fear of facing a myriad e§&l actions. This is an
insurmountable obstacle for such organisationss iEhespecially evident when
looking at developing nations, for example an oiggtion in South Africa
wanting to send a book in an accessible formahtheer part of Africa. In such
an instance the organisation would have no ressuocperform the required
checks, and so would effectively be unable to fatiee said request for purely
pragmatic and economic reasdffsEurther, there is no definition for what
‘accessible’ means, or how ‘accessible’ a work ningsbefore it will be
considered to have been available in an accedsitnieat. There is also the
problem of compatibility issues. For example, wheesgork is only available in an
accessible format on an iPad it would be unreadenabpecially in a developing
country like South Africa, to expect a blind pergorpurchase an iPad simply so
they can have access to a particular work. Howehiermay or may not be

enough to deem the said work ‘commercially avadafar the purposes of the

292 Catherine Saez (note 200).
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treaty, despite the clear practical absurdity .ot its especially ludicrous in a
developing country like South Africa where there still many members of the
population without access to such basic necessiiedectricity and clean
sanitation, and where most of the blind populaticmwithout a means of
employment. What this all translates to is thattthasaction costs for the visually
impaired will be much higher than those for sighteaiders, which defeats the

supposed aim of the trea}?

However, as with all things there are two sidesuery story. The argument in
support of the commercial availability requirementhat it is necessary in order
to incentivise commercial publishers to origingliyblish accessible formats of
their works?®* However, this ignores the fact that over 40 peit oé the world’s
visually-impaired population resides in India, andst of the blind also make up a
significant portion of the poor. These people wauildbably not be able to afford
commercially available accessible copies in ang £8So, even if costs were cut
and the audio-book was made cheaper, it wouldiBignificantly out of the
range of the poorer communities that make up alpsgt of the visually impaired
in the first place. This means transaction cost$he visually impaired will be
much higher than those for sighted readers — witétbats the supposed aim of
the treaty’®® Changing the terminology from ‘reasonable pricereasonable
terms’ hardly helps the matter, as what exactlynheessary ‘terms’ that need to

be assessed are remains to be seen, but one npssupat it would include the

203 william New ‘Mixed reactions among participants WIPO talks on treaty for the blind.’
Available at

http://www.ip-watch.org/2013/04/22/mixed-reactiarsong-participants-in-wipo-talks-on-treaty-
for-the-blind/

[Accessed 17 May 2013].
204 Mihaly J. Ficsor (note 43).

205 After much searching, the author was unable td fintextbook published in both braille and

standard formats. However, the author's own prattiesearch has yielded that publishers would
be able to reproduce a mathematics textbook iradldifor R750.00 and up, on condition that the
textbook is available to them with permission tosto

2% william New (note 203).
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price of the said item, thereby widening the scopeaiscretion but still including
the offending term in the wider net which poteryi@ncompasses more of a value
judgement on the part of the courts. Furthermorenéf it does not include the
price of the said item, it still places an onerdugy on the entities entrusted to
provide accessible materials to the visually impadirand ignores time and money
constraints at play with such institutions, as vasltheir lack of legal expertise,
thereby burdening the already resource-constranétes to such an extent that it
might become practically impossible for them tdifeheir mandate of providing

access to as many visually impaired people as lpessi

It is therefore suggested that South Africa exertheir ability to not include such
a clause in its national law, as to do so wouldobaefeat the aim of the
Marrakesh Treaty. Including such a clause in thattséfrican Copyright Act
would put undue burdens on non-profit organisatjgmoiding accessible format
copies of literary works protected by copyright laMtae ambiguity as to how such
a commercial availability requirement will be imgegted by courts and its
potential application to developing countries wittst economic divides that
coexist in the same geographical area, makesrinagion that is ill-suited to
South Africa if we are to attain the outcomes eovisd by our signing the

Marrakesh Treaty.

4.3.2. The need for direct access to accessible copies

The next problem is one more pragmatically relatmthe access of accessible
copies. According to article 5(1) (which dealshntite exportation of accessible
works) of the Marrakesh Treaty:

Contracting Parties shall provide that if an act@sg$ormat copy is made
under a limitation or exception or pursuant to agien of law, that accessible
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format copy may be distributed or made availablatyauthorized entity to a
beneficiary person or an authorized entity in aaotbontracting Party.

In defining what is meant by an ‘authorized entigyticle 2(C) states that it is

[A]n entity that is authorized or recognized by gevernment to provide
education, instructional training, adaptive readingnformation access to
beneficiary persons on a non-profit basis. It aetudes a government
institution or non-profit organization that provglthe same services to
beneficiary persons as one of its primary actigibe institutional obligations.

In terms of importation, article 6 states the foliog:

To the extent that the national law of a Contraciarty would permit a
beneficiary person, someone acting on his or hiealbeor an authorized
entity, to make an accessible format copy of a witr& national law of that
Contracting Party shall also permit them to im@ortaccessible format copy
for the benefit of beneficiary persons, without guthorization of the
rightholder.

In other words, the Marrakesh Treaty only permitd eequires Contracting
Parties to allow ‘authorized entities’ to exportessible format works to a
beneficiary person or authorized entity in anofBentracting Party. The situation
is different when it comes to importing accessitipies, as article 6 allows for
the importation of those works to occur via an atted entity or by the
beneficiary person himself or herself, provided tilsipermitted according to the
Contracting Party’s national law. In other wordghe national law allows for
only an ‘authorized entity’ to make an accessibkerat copy of a work, then only
an authorized entity need be allowed to import &kw®he importance of the

authorized entities is that they make sure ‘acbés$brmat copiesnay truly be
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availableto the beneficiaries with visually impairment’,wasll as that they ensure

‘that those copiemay only be availableo the beneficiaries?’

It is once again prudent that South Africa allowdfeciary persons to make an
accessible format copy of a work and to thereferemabled to directly access
imported works rather than requiring them to aceesks through authorised

entities. There are various reasons why to nobdeauld be a grave mistake.

If beneficiary persons are required to make usenaduthorised entity as a
‘middle-man’, the practical implication may agaiifle the effectiveness of the
Marrakesh Treaty. Practically, this means the regfoe a work is made by an
individual in Country X to a local institution, wttben requests the work from an
institution in Country Y. Once the work is broughtto Country X, it is delivered

to the local institution and it is for the institut to deliver the work to the visually
impaired person requesting it. The problem witls thiagain a resource based one.
With approximately 80 per cent of the visually inrpd population living amongst
the 19 million South Africans residing in remotealuareas according to the South
African National Council for the Bliné’® the resources needed by institutions to
deliver reading materials to such individuals wobddimmense. The fact that
article 6 defers the situation to a ContractingyPsinational law is a clear nod of
validation to the resource difficulties that wolde experienced by many
predominantly developing, poorer countries sucB@sth Africa or India if there
were no alternative method of distribution. Itheftefore strongly urged that South
Africa utilise the option of direct access to imigal copies by beneficiary persons
rather than requiring access to be made throudioeséd entities. It would be

impractical and unreasonable for us not to adaptapproach and would greatly

297 Mihaly J. Ficsor (note 43).

%8 Growing Tomorrow ‘SA National Council for the BtinSupport in rural areas.’ Available at
http://www.agritv.co.za/articles/sa-national-coulrfor-the-blind-support-in-rural-areas/
[Accessed 14 February 2014].
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water down the effectiveness of our being a Cotitrgdarty to the treaty is we
were unable to adequately distribute the newly{alsbe accessible copies of

literary works.

4.3.3. Article 13 of the TRIPS Agreement: The three stepdst

As examined in a prior chapter of this paper, thealed ‘three step test’ is a
complex piece of legal jargon that has caused muackrtainty and controversy in

the international arena. This controversy has elddrio the Marrakesh Treaty.

A difficulty identified with the three step testtise so called ‘three step test gap’
pertaining to countries that are not parties to@fye agreements embodying the

three step test. The answer to dealing with thisig@&xpressed in article 5(4)(a):

When an authorized entity in a Contracting Partgnees accessible format
copies pursuant to Article 5(1) and that Contrag®arty does not have
obligations under Article 9 of the Berne Conventibmwill ensure, consistent
with its own legal system and practices, that #eeasible format copies are
only reproduced, distributed or made availabletlierbenefit of beneficiary
persons in that Contracting Party’s jurisdiction

In other words, where the receiving party is ndigeal under any of the three
international instruments to make use of the tktep test, such a party will only
be permitted to reproduce, distribute and makelavai the accessible format

work within its own borders. Its scope of condulerefore, is territorially limited.

Whilst some have demanded the inclusion of the BRABreement’s three step
test in the Marrakesh Treaty, there are others lvdwe vehemently argued against
it. As seen in the prior chapter from our exammaf the Dispute Settlement

Body’s interpretation of the three step test, tiree step test is a default position,
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ie if another alternative standard is used, thisvat necessarily infringe the three
step test. The Berne Convention itself identifiegain different standards to be
applied to different literary and artistic worksarfexample, it identifies the ‘news
of the day’ as a complete exception in article 2f8garding teaching, article

10(2) states the following:

It shall be a matter for legislation in the couedrbf the Union, and for special
agreements existing or to be concluded between, tteepermit the

utilization, to the extent justified by the purppséliterary or artistic works

by way of illustration in publications, broadcastssound or visual recordings
for teaching, provided such utilization is compkitvith fair practice.

These are just two examples of intrinsic excepttortbe three step test identified
within the Berne Convention itself. Therefore, gtesargument of those who did
not want the three step test included in the MashKIreaty, the idea that the
three step test is a complete and blanket rule goeisary to the source of the
three step test. Different standards are not gibersof the three step test, but an
exception to the three step test itself as idexttiby the legal source of the test.
The argument has been made by groups such as lawes Keinonline that a
treaty for copyright limitations and exceptions foe visually impaired is not the
place in which to mention the three step testl&’alheWBU too has expressed
worry and dissatisfaction with the debate surrongdiuch legal matters as the
three step test threatens to overshadow the huaniamitaspects of the Marrakesh

Treaty?°

299 James Love ‘Disney, Viacom and other MPAA membeins book publishers to weaken a
treaty for the blind.” Available at

http://www.huffingtonpost.com/james-love/disneycom-and-other-m b 3137653.html
[Accessed 19 May 2013].

219 catherine Saez (note 200).
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It is submitted that whether or not the three $¢spis included in the treaty is of
little practical consequence due to the flexibiatyd openness of the three step
test”! In terms of South Africa, this is even more sotes;ause South Africa is a
party to both the Berne Convention and the TRIP&Agent, the limitations of
article 5(4)(a) will not apply to it.

In conclusion, the Marrakesh Treaty brings witth@&ny opportunities to eliminate
the book famine. On paper, it appears to be theent® the lack of equal access
problem that has been the subject of this papeneder, it will soon be shown
that the promise of the Marrakesh Treaty does aoéssarily live up to the

realities.

CHAPTER 5: THE PRACTICAL IMPLICATIONS OF SIGNING ON TO
THE MARRAKESH TREATY: CASE CLOSED?

5.1. Future problems and obstacles to expect at tlend of the rainbow

Having examined the Marrakesh Treaty in depth, wetmow ask ourselves
whether or not the Marrakesh Treaty is the answéné long unheard prayers of
the visually impaired community, or if more thar signing of a treaty is required
to make the kind of change necessary for the wrohgse today to be rectified. It
is submitted that the Marrakesh Treaty does notadithe end of the problem as
we know it. There are still many challenges todeetl by the international
community at large and especially developing coestike South Africa in order
for the Marrakesh Treaty to achieve its ultimata.arhese obstacles will be

discussed below.

21 Mihaly J. Ficsor (note 43).
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5.1.1. Technological barriers to access

The first barrier to the effectiveness of the Miesh Treaty is the lack of access
to technology. In South Africa, only 17.4 per cehthe total population have
access to the intern€f As the populations of developed countries havessm
more and better technology, they will be the fiocsbenefit from the provisions of
the Marrakesh Treaty. This means that the visualpaired populations in the
developing countries - like South Africa - will hatto wait to feel the benefits of
the Marrakesh Treaty. This problem means that th@mty of visually impaired
persons, who happen to reside in developing camsuich as India, will have to
wait to be relieved from their suffering. Therefdhe majority of visually
impaired people will need to wait to feel the betsaedf the Marrakesh Treaty so

that the minority can enjoy it first.

The above-mentioned is the result of a wider bétié needs to be brought to the
forefront of the Marrakesh Treaty’s agenda, narttedytechnological battle that is
being faced by developing countries. It is unacagletthat 82.6 per cent of South
Africans are not a part of the inaptly named worttewveb, or global village.
Whether one chooses to view this from the pointi@iv of a visually impaired
person not being able to access literary workanaable-bodied person not being
able to access works on the internet, it is meaaifferent symptom of the same
problem, which is poverty. There is a dire needlierdevelopment of low-cost (I
shy away from the term ‘cheap’ because of its ctettian regarding quality)
devices that will make the visually impaired frooavtincome countries able to

utilize the Marrakesh Treaty to its fullest extesnbner rather than later. This is a

212 |nternet World Stats ‘Africa internet usage angylation statistics.’ Available at
http://www.internetworldstats.com/stats1.htm
[Accessed 18 February 2014].
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battle that needs to be advocated more and braaghe forefront of the

Marrakesh Treaty's dialogue. Only then will it garmnternational support.

5.1.2. Time delays in implementation

Another issue with regards to the effectivenesheMarrakesh Treaty’s agenda
is the time delay in getting the Marrakesh Treatyfied. For example, in South
Africa there has been no mention of ratifying tharMkesh Treaty in the draft
South Africa National Intellectual Property Polieyhich was made available after
the Marrakesh Treaty had been finali$&tiThe longer politics delay the
implementation of the Marrakesh Treaty, the moseiaily impaired persons lose
out during the wait. This is not acceptable. Thereds to be pressure put on
countries to fully appreciate the magnitude ofghegblems the Marrakesh Treaty

aims to resolve, and to accordingly act swiftly.

5.1.3. Technical and legal jargon

The Marrakesh Treaty is not the most reader-frigpdce of law. It is not written
in plain language, and is therefore difficult fagple who are not experts to
comprehend. As the Marrakesh Treaty deals wittelgngon-expert individuals,
this means that most people affected by the MastaReeaty will be unable to
adequately independently make sense of the rigiatdimitations embodied in the
Marrakesh Treaty. They will largely be reliant ggcond-hand accounts. This is

problematic because with every interpretation @vg something is lost in

13 Draft National Policy on Intellectual Property Nt 918 of 2013.

214 However, it must be noted that the South Africamegnment has taken certain proactive steps
with regards to the Marrakesh Treaty. The authesdibwas invited to the Consultative Workshop

on Intellectual Property and the Beijing Treaty Andio-visual Performances hosted by the

Department of Arts and Culture on 14 October 20lthe Save Lodge in Cape Town, where the
Marrakesh Treaty took centre stage.
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translation. It also means that only people wheehaacess to these second hand
accounts (eg taking into account technologicalibesylanguage barriers etc) will
be somewhat aware of what the Marrakesh Treaty siearthem. A lack of plain
language also means that it is more difficult fayamisations like th&/BU to
effectively mobilize around the issues embodiethenMarrakesh Treaty. It is
important that interest groups like Legal Frientithe Blind understand the
implications of the Marrakesh Treaty so they camamnggfully implement it, as
well as so the people who are ultimately the berefes can be empowered. This
is particularly relevant in regards to beneficiangging the government to act

swiftly, as pointed out in the above section.

5.1.4. Evidentiary backing of argumentative claims

As stated upfront in this paper, there is a distiaack of evidence on the specific
effects the barriers to accessing copyright pretktiterary works by the visually
impaired has had on the blind community. In orderttfie Marrakesh Treaty’s
wider developmental agenda to be pushed, thisneéld to be rectified. There
needs to be research which clearly maps the caondmttween restrictive access
to literary works due to disability, and the suhssat lack of realised rights (eg
education, employment). This lack of clear workwimg a conclusive connection

has been noted in other Iiteratﬁ?éand must be addressed in the future.

CHAPTER 6: CONCLUSION

As argued in this paper, South Africa has failefind the balance between the

rights of copyright owners and the rights of coghitiusers, specifically when

1> The Copy/South Research Grolipe Copy/South dossier: issues in the economitisicppand
ideology of copyright in the global soufhpril 2006).
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those users are members of the visually impairethaanity. The South African
government has failed in providing equal accesofyright protected literary
works to the visually impaired community, and thés meant that the current
Copyright Act is woefully inadequate at achievitggonstitutional, international
and theoretical aims and obligations. This failiaréleliver on the obligations
owed to the visually impaired community in provigiequal access to copyright
protected literary works in the form of textbookgérms of the constitution,
legislation and case law has potential effectsherother rights of the visually
impaired community, particularly in regards to tight to education, freedom of

expression, dignity and so on.

One of the primary ways forward would be for So#thca to follow suit with the
international community in trying to realise thghi to equal access owed to the
visually impaired community on a global scale isign and accede to the
Marrakesh Treaty. Once having done so, South Afritleneed to make suitable
amendments to its current body of national copyriggislation so as to realise its
duties in terms of the Marrakesh Treaty. Once sigiaind acceding to the treaty,
South Africa will have to be wise about the waysvimich it chooses to implement
the provisions in the Marrakesh Treaty, for ifsinot then the entire exercise
might very well amount to nought. Merely signinglaatifying the Marrakesh
Treaty will not be enough. In implementing the Midsh Treaty, South Africa
must take into account the forewarnings highlightechapters 4 and 5. Namely,
South Africa would need to make use of certain aesrthe Marrakesh Treaty has
for the realisation of its rights through altermatmeasures, such as bypassing the
need for authorised entities to act as middle-mehe importation of accessible
format reading materials, and excluding the ‘conmagiavailability’ requirement
from its national legislation. If it does not makese tactful decisions, then its
accession to the Marrakesh Treaty will greatly beatered down and it will
probably fail to rectify the wrongs of the curreaipyright legislation. Such an

outcome would not only be morally unacceptable légally dubious at best. As
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Sam Cooke famously sang in his hit ‘A Change Isf@oGome’ regarding the
American Civil Rights Movement, ‘it's been a lorgng time coming, but | know

a change is gonna come’.



87

BIBLIOGRAPHY

Primary Sources

Cases

South Africa

Gallo Africa Ltd and Others v Sting Music (Pty) ladd Others2010 (6) SA 329
(SCA).

Governing Body of the Juma Musjid Primary Schod @thers v Essay N.O. and
Others2011 (8) BCLR 761 (CC).

Harksen v Lane NO and Othet898 (1) SA 300 (CC).

Laugh It Off Promotions CC v South African Brewsrlaternational (Finance)
BV t/a Sabmark International and Anotl2805 (8) BCLR 743 (CC).

Prinsloo v Van der Linde and Anoth#997 (3) SA 1012 (CC).

Western Cape Forum for Intellectual Disability vv@onment of the Republic of
South Afric2011 (5) SA 87 (W).

England

Hyde Park Residence Ltd v Yella2@00 EMLR 363 (CA).

Newspaper Licensing Agency v Marks & Sper2@1 AC 551 (HL).



88

International

World Trade Organisation ‘United States — sectid®9(®) of the US Copyright
Act’ Available at http://www.wto.org/english/tratop_e/dispu_e/1234xif.
[Accessed 23 January 2013].

Statutes
South Africa

Code of Good Practice on Key Aspects on the Empénof People with
Disabilities GNR 1345 GG 25789 of 19 August 2002.

Constitution of the Republic of South Africa, 1996.

Copyright Act 98 of 1978.

Copyright Regulations 1978.

Draft National Policy on Intellectual Property Nm#i918 of 2013.

Employment Equity Act 55 of 1998.

Promotion of Equality and Prevention of Unfair Disgnation Act 4 of 2000.

Skills Development Act 97 of 1998.



89

Australia

Australian Copyright Act 63 of 1968.

India

Copyright (Amendment) Act 27 of 2012.

International

Agreement on Trade-Related Aspects of InternatiBnaperty Rights 1994 (1994)
33 ILM 1197.

Berne Convention for the Protection of Literary aldistic Works 828 UNTS
222.

Convention on the Rights of Persons with Disak#iti2007 United Nations
General Assembly Resolution 61/106 (2007).

Convention on the Rights of the Child 1989 Unitedtibhs General Assembly
Resolution 44/25 (1989).

International Covenant on Economic, Social and @altRights 1966 General
Assembly Resolution 2200A (XXI) (1966).

United Nations Standard Rules on the Equalizatio@mportunities for Persons
with Disabilities 1993 United Nations General AsséyrResolution 48/96 (1993).



90

United Nations Universal Declaration of Human RgHi948 United Nations
General Assembly Resolution 217A (l11) (1948)

WIPO Copyright Treaty (1997) 36 ILM 65.

WIPO ‘Marrakesh Treaty to Facilitate Access to Eii#d Works for Persons
Who are Blind, Visually Impaired, or Otherwise Riidisabled.” Available at

http://www.wipo.int/edocs/mdocs/copyright/en/vip/\dp dc 8 rev.pdf

[Accessed 02 August 2013].

WIPO Performances and Phonograms Treaty (1997)46/6.

WIPO ‘Draft Joint Recommendation Concerning the rowed Access to Works
Protected by Copyright for Persons with a Printabibty: Proposal by the
Delegation of the European Union.’ Available at

http://www.wipo.int/edocs/mdocs/copyright/en/sc€isgcr 20 12.pdf

[Accessed 19 May 2013].

WIPO ‘Draft Consensus Instrument: Proposal by treeBation of the United

States of America.’ Available at

http://www.wipo.int/edocs/mdocs/copyright/en/sc€/scr 20 10.pdf

[Accessed 04 March 2013].

WIPO ‘Draft Text of an International Instrument/&tg on Limitations and
Exceptions for Visually Impaired Persons/PersonghwPrint Disabilities.’

Available at



91

http://www.wipo.int/edocs/mdocs/diplconf/en/vip vife/dc 3 rev.pdf

[Accessed 17 May 2013].

WIPO ‘Proposal by Brazil, Ecuador and Paraguayafted to Limitations and
Exceptions: Treaty Proposed by the World Blind Wnf@/BU).” Available at

http://www.wipo.int/edocs/mdocs/copyright/en/sc&/stcr 18 5.pdf

[Accessed 23 May 2013].

Secondary Sources

AbleChildAfrica ‘Still not going to school: a rewe of the state of disabled
children’s access to education in Africa.” Availalait

http://ablechildafrica.org/wp-content/uploads/2003/Still-not-going-to-school-
report2.pdf

[Accessed 05 December 2013].

Balkin, Jack M. ‘Digital speech and democratic orgt a theory of freedom of
expression for the information society’ (2004)N&w York University Law
Reviewl.

Baude, William et al ‘Model language for excepti@msl limitations to copyright
concerning access to learning materials in Soutlc®&f(2006) 7African Journal

of Information and Communicati82.

Blakeney, Michael ‘A critical analysis of the TRIRgreement’ in Meir Perez
Pugatch (edYhe intellectual property debate: perspectives ftam, economics

and political economy2006) Edward Elgar Publishing, Massachusetts.



92

Bracha, Oren ‘Standing copyright law on its heatl Googlization of everything
and the many faces of property’ (2007)B5as L. R1799.

Brauneis, Robert ‘National treatment in copyrightiaelated rights : how much

work does it do?’ Available at

http://scholarship.law.gwu.edu/cgi/viewcontent.egiitle=2113&context=facult
y_publications
[Accessed 05 January 2014].

Breyer, Stephen ‘The uneasy case for copyrightu@dysof copyright in books,
photocopies and computer programs’ (1970) afvard Law Reviev281.

Cohen, Julie E. et &opyright in a global information econon®006) Aspen

Publishers, Netherlands.

Cooke, Timothy E. ‘The functions of the press ideaocracy’ in Geneva
Overholser and Kathleen Hall Jamieson (&d®) institutions of American

democracy: the preg2005) Oxford University Press, New York.

Coombe, Rosemary J. ‘Objects of property and stdbgolitics: intellectual

property laws and democratic dialogue’ (1991)lg@as L.R1853.

Copeling, AJGCopyright and the Act of 1918978) Butterworths, Durban.



93

Dugard, Johrinternational law: a South African perspecti@ed (2005) Juta &
Co, Cape Town.

Du Plessis, Meryl ‘The social model of disabilitights discourse and the impact
of South Africa's Education White Paper 6 on actes$se basic education system
for persons with severe or profound intellectugbamnments’ (2013) 1Zaw,

Democracy & Developme202.

Elkin-Koren, Niva ‘Cyberlaw and social change: anderatic approach to
copyright law in cyberspace’ (1996) Gardozo Arts & Entertainment Law
Journal 215.

Fasan, Olu ‘Commitment and compliance in intermatidaw: a study of the
implementation of the WTO TRIPS Agreement in Nigeand South Africa’
(2012) 2QJournal of International and Comparative L&91.

Ficsor, Mihaly J. ‘Commentary to the Marrakesh Tyean accessible format

copies for the visually impaired.” Available at

http://www.copyrightseesaw.net/archive/?sw 10 itBfh=

[Accessed 12 February 2014].

Fisher, William ‘Reconstructing the fair use dooti (1988) 10Harv. L.R.1661.

Fisher, William ‘Theories of intellectual propertyi Stephen R. Munzer (et)ew
essays in the legal and political theory of prog¢001) Cambridge University

Press, Cambridge.



94

Growing Tomorrow ‘SA National Council for the BlinGupport in rural areas.’
Available at

http://www.agritv.co.za/articles/sa-national-coulafar-the-blind-support-in-

rural-areas/

[Accessed 14 February 2014].

Harpur, Paul and Suzor, Nicolas ‘Copyright protcsi and disability rights:
turning the page to a new international paradig2@’1@) 36 3Jniversity of New
South Wales Law Journ@#s.

Hettinger , Edwin C. ‘Justifying intellectual prapg (1989) 18 1Philosophy &
Public Affairs31.

Hughes, Justin ‘The philosophy of intellectual prdy’ 1988 77Georgetown Law
Journal 287.

International Council for Education of People wilsual Impairment ‘EFA-VI

Global campaign — a shared challenge.’ Available at

http://www.icevi.org/efa/global campaign%20.html

[Accessed 20 December 2013].

Internet World Stats ‘Africa internet usage andydapon statistics.” Available at

http://www.internetworldstats.com/statsl.htm

[Accessed 18 February 2014].



95

Jonker, Julian ‘Access to learning materials in tBoAfrica: the convergence

developmental and rights-based arguments for atcdsowledge.’ Available at

http://www.yaleisp.org/wp-content/uploads/2009/2KAN-SA.pdf

[Accessed 19 May 2013].

Karjiker, Sadulla ‘Justifications for copyright:@mmoral justifications’ 2013 1
IPLJ 42.

Karlan Peter H. ‘Worldmaking: property rights inséieetic creations’ (1986) 45 2
The Journal of Aesthetics and Art Criticidi@3.

Koelman, Kamiel J. ‘Fixing the three-step test’@8) 28 8European Intellectual
Property Reviewi07.

Kur, Anette ‘Limitations and exceptions under theee step test — how much
room to walk the middle ground?’ in Annette Kur avidrianne Levin (eds)
Intellectual property rights in a fair world tradgystem: proposals for reform of
TRIPS(2011) Edward Elgar Publishing Limited, Massachtisset

Love, James ‘Disney, Viacom and other MPAA membeirs book publishers to

weaken a treaty for the blind.” Available at

http://www.huffingtonpost.com/james-love/disneem-and-other-
m b 3137653.html

[Accessed 19 May 2013].

Love, James ‘Final text before Marrakesh, WIPOtyréar the blind.” Available at



96

http://keionline.org/node/1707

[Accessed 26 June 2013].

Mbaku, John Mukum ‘Copyright and democratizatioiinica’ (2010 - 2011) 7

International Law and Management Revigiy

Merges, Robert Rlustifying intellectual propertf2011) Harvard University
Press, New York.

Nelson, Mara Kardas ‘The rich turn a blind eye ¢opreaders.” Available at

http://mg.co.za/article/2013-03-28-00-the-rich-tumrblind-eye-to-poor-readers

[Accessed 29 March 2014].

Netanel, Neil Weinstock ‘Asserting copyright’s desratic principles in the global
arena’ (1998) 2/anderbilt Law Revieg17.

Netanel, Neil Weinstock ‘Copyright and a democratidl society’ (1996-1997)
106Yale L.J.283.

New, William ‘Mixed reactions among participantsWiPO talks on treaty for the
blind.” Available at

http://www.ip-watch.org/2013/04/22/mixed-reacticarsong-participants-in-

wipo-talks-on-treaty-for-the-blind/

[Accessed 17 May 2013].



97

Nicholson, Denise Rosemary ‘Copyright — are peopith sensory-disabilities

getting a fair deal?’ Available at

http://pcf4.dec.uwi.edu/viewabstract.php?id=379

[Accessed 05 May 2013].

Nozick, RobertAnarchy, state, and utop({@d974) Basic Books, New York.

Phillips, Jeremy ‘Israel publishes bill on disatyiielated exceptions.” Available

at

http://the1709blog.blogspot.com/2013/12/israel-jshes-bill-on-disability.html

[Accessed 19 February 2014].

Pistorius, Tana ‘Copyright law’ in A van der Menfed) Law of intellectual

property in South Afric§2011) LexisNexis, Cape Town.

Pistorius, Tana ‘Developing countries and copyrighthe information age: the
functional equivalent of the WCT’ (2006) 9Pdtchefstroom Electronic Law

Journal 1.

Puekert, Alexander ‘Territoriality and Extraternity in Intellectual Property
Law’ in Gunther Handl & Joachim Zekoll (edBgyond territoriality:
transnational legal authority in an Age of Globalin (2012) Martinus Nijhoff

Publishers, London.

Saez, Catherine ‘In UN talks on treaty for the dJinoncern about heavy focus on

rightholders’ interest.” Available at



98

http://www.ip-watch.org/2013/04/20/in-un-talks-awdty-for-the-blind-concern-

about-heavy-focus-on-rightholders-interests/

[Accessed 17 June 2013].

Schonwetter, Tobias et al ‘African Copyright andcé@ss to Knowledge Project
Country Report: South Africa.” Available at

http://www.aca2k.org/attachments/ACA2K%20South%28d%20CR. pdf

[Accessed 09 September 2014].

Schroeder, Jeanne L. ‘Unnatural rights: Hegel atellectual property’ (2005 -
2006) 60University of Miami Law Revied53.

Shay, Richard MUsers’ entitlements under the fair dealing excepgito
copyright(2012) Unpublished LLM Dissertation, University 8tellenbosch, Cape

Town.

Smit, Marius and Engelbrecht, Petra ‘South AfriceCharles J. Russo (edihe
legal rights of children with disabilities: intertianal perspective§2011)

Rowman & Littlefield, Maryland.

Snyder David A. ‘Two problems with the value of fi@pation in democratic
theory and copyright’ (2011) 89Hexas L.R1019.

South African Human Rights Commissiorf®&conomic and social rights report
1999/2000." Available at



99

file:///C:/Documents%20and%20Settings/User/My%20bnents/Downloads/3rd
esr.pdf

[Accessed 17 July 2013].

South African National Council for the Blind ‘Visllaimpaired persons have the
right to read.” Available at

http://www.sancb.org.za/article/visually-impairegsgons-have-right-read

[Accessed 03 October 2014].

Stanford University ‘Stanford encyclopedia of pkibphy.” Available at

http://plato.stanford.edu/entries/intellectual-pemy/#JusCri

[Accessed 8 January 2013].

Suthersanen, Uma ‘Technology, time and market foritee stakeholders in the
Kazaa era’ in Meir Perez Pugatch (@the intellectual property debate:
perspectives from law, economics and political ecoy(2006) Edward Elgar

Publishing, Massachusetts.

The Copy/South Research Grolipe Copy/South dossier: issues in the
economics, politics, and ideology of copyrighthie global soutl{April 2006)
Copy/South Research Group, Kent.

United Nations Human Rights ‘Monitoring childremights.” Available at

http://www.ohchr.org/EN/HRBodies/CRC/Pages/CRClaispx

[Accessed 16 April 2013].



100

United Nations Human Rights ‘Monitoring the economsocial and cultural
rights.” Available at

http://www.ohchr.org/EN/HRBodies/ CESCR/Pages/CE&C&Raspx

[Accessed 15 December 2013].

United Nations Human Rights ‘Ratification Status &muth Africa.” Available at

http://tbinternet.ohchr.org/ layouts/TreatyBodyEx@/Treaty.aspx?CountrylD=
162&Lang=EN

[Accessed 02 January 2014].

van der Berg, Servaas and Burger, Ronelle 'Edutatid socio-economic
differentials: a study of school performance in Ydestern Cape' (2003) 71 3

South African Journal of Economid96.

Van der Walt, A.J. and Du Bois, M. ‘The importaredehe commons in the
context of intellectual property’ (2013) 24Stell. L.R.31.

Vaver, David ‘Intellectual property today: of mytasd paradoxes’ (1990) 69
Canadian Bar Revie®w8.

Veriava, Faranaaz ‘The 2012 Limpopo textbook crisisstudy in rights-based

advocacy, the raising of rights consciousness andrgance.’ Available at

http://www.section27.org.za/wp-content/uploads/2008 he-2012-Limpopo-
Textbook-Crisisl.pdf

[Accessed 06 October 2014].



101

Veriava, Faranaaz and Coomans, Fons ‘The righducagion’ in Danie Brand and
Chrisof H. Heyns (edsJocio-economic rights in South Afri¢2005) Pretoria
University Law Press, Cape Town.

Visser, Coenraad et 8buth African Mercantile and Company L&8ad (2003)
Juta & Co., Cape Town.

Woolman Stu and Bishop, Michael ‘Education’ in $#eolman and Michael
Bishop (edsonstitutional Law of South Africa: Volume&8d (2006) Juta & Co,
Cape Town.

World Blind Union ‘WIPO negotiations treaty for bd people.” Available at
http://wbuap.org/index/archives/516

[Accessed 06 December 2013].

World Blind Union ‘World Braille Day 2014." Availdk at

http://www.worldblindunion.org/English/news/Pagesiil-Braille-Day-
2014.aspx

[Accessed 09 January 2014].

World Health Organisation ‘Visual impairment anthidhess.” Available at

http://www.who.int/mediacentre/factsheets/fs282/en/

[Accessed 01 January 2014].

World Intellectual Property Organisation ‘Limitati® and exceptions — access to

books for the visually impaired.” Available at



102

http://www.wipo.int/pressroom/en/briefs/limitationsnl#note

[Accessed 21 January 2014].

World Intellectual Property Organisation ‘Standi@gmmittee on Copyright and
Related Rights,’ Available at

http://www.wipo.int/policy/en/sccr/

[Accessed 28 January 2013].





