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ABSTRACT

Thesis Title:

Taxpayers’ Rights in South Africa: An analysis and evaluation of the extent to
which the powers of the South African Revenue Service comply with the
Constitutional rights to property, privacy, administrative justice, access to

information and access to courts.

Submitted by:

Beric John Croome on 8 February 2008

In my thesis, | evaluate certain powers conferred on the
Commissioner: SARS under the fiscal statutes against five rights available to
taxpayers. This analysis establishes whether a taxpayer is likely to succeed
in challenging the constitutional validity of the powers available to the
Commissioner. Further, | consider the remedies available to taxpayers in
South Africa by reviewing current statutory provisions to establish whether

the remedies are adequate.

In my research | reviewed South African texts, articles and cases in
the context of constitutional law and tax law. | also drew on my experience of
dealing with the Commissioner on behalf of clients who consulted with me on
tax matters. The web sites of international revenue authorities yielded useful
material, as did several other countries’ texts, articles and cases on

constitutional and tax law.

| conclude that taxpayers in South Africa do not have a cost-effective
remedy in seeking redress from the Commissioner where his officials breach
their rights. In addition, taxpayers’ rights are meaningless unless there is an
appropriate remedy for breaches of those rights. The relief available from the

Service Monitoring Office is currently deficient because the office is not



iii
independent of the Commissioner and does not have the legal authority to
direct the Commissioner’s officials to rectify matters. Thus, | suggest that the
legislature create a specialised and independent ombudsman’s office to deal
with taxpayer’s complaints, drawing on the principles followed in other
democratic societies. Further, current legislation requires amendment to
allow taxpayers to recover damages and wasted costs from the

Commissioner in specific cases.

| also conclude that taxpayers and the Commissioner are not fully
aware of the impact of the procedural rights contained in the Constitution, Act
108 of 1996. The Commissioner has a duty to educate taxpayers and his
own officials about these rights and their effect on the application of fiscal
laws. The Commissioner may achieve this by means of correspondence and
other documents. The performance of the Commissioner’s officials should be
evaluated by, inter alia, referring to their knowledge of taxpayers’ rights and to
their compliance with the levels of service set out in the SARS Service
Charter.
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CHAPTER 1
EXORDIUM

‘A good shepherd should shear his flock not skin it.”

| INTRODUCTION

Governments around the world impose taxes on their citizens to fund
the services they deliver. Tax, in some form or another, has been around
for many centuries. In the time of the Pharaohs, the Egyptians paid tax
calculated by measuring the rise and fall of the Nile.? In Roman times, the
main burden of taxation did not fall on Roman citizens but on those living
in the provinces controlled by the Roman Empire.> Wars instigated by the
Romans allowed them to seize the wealth of the conquered people

enabling them to impose taxes to finance the government in Rome.*

Today, legislation regulates the taxes payable by a country’s citizens
to their government to enable it to meet its constitutional obligations.® The
relationship between taxpayer and revenue authority is, therefore,
unequal, and is different from that of a consumer and a business where
the consumer may choose freely what goods and services to buy. The
taxpayer regularly seeks to minimise the tax payable while, at the same
time, the State seeks to extract the maximum amount possible from its

citizens.® If taxpayers entered voluntarily into a relationship with the fisc

! The Emperor Tiberius to certain governors who wanted to increase the taxes. Suetonius: Tiberius,
ch xxxii as quoted in J Coffield A Popular History of Taxation, From Ancient to Modern Times (1970)
1.

2V Davies & R Friedman Egypt Uncovered (1998) 13. Reference is made to a stella used during the
reign of Amenembhet III of the Middle Kingdom (1831 BCE) to mark the level of the Nile: ‘Taxes
were levied according to the height of the inundation and the amount of land that would be watered
and fertilised by it.” See also I Brega Ancient and Modern Egypt (1998) 65 regarding the use of
Nilometers for purposes of measuring ‘the level of the river for setting of the tax rates’.

® Coffield (note 1 above) 1.

* Ibid 4.

> The Concise Oxford Dictionary of Current English (1992) defines tax as: ‘A contribution to State
revenue compulsorily levied on individuals, property or businesses’. The definition contained on p
896 in T Blackshield & G Williams Australian Constitutional Law and Theory — Commentary and
Materials 3 ed (2002) is useful: ‘tax ... “is a compulsory exaction of money by a public authority for
public purposes, enforceable by law, and is not a payment for services rendered”.’

® Many governments have introduced anti-avoidance legislation to combat the perceived abuse of the
tax system by taxpayers. See IRC v Duke of Westminster [1936] AC 1, a leading case on the



there might be some justification in arguing that they must simply submit

to the Commissioner’s powers and accept that they have few rights.

I OBJECTIVES AND APPROACH OF THESIS

The purpose of this thesis is to weigh up the powers conferred on
the Commissioner: South African Revenue Service (the ‘Commissioner’)
under various fiscal statutes and to determine whether the powers
granted can withstand constitutional scrutiny.” In addition, it evaluates
existing remedies available to taxpayers and makes recommendations

about enhancing those remedies.

The fiscal statutes are subject to the constraints of the Constitution.
Ackermann J stated this requirement as follows:

‘... it is first necessary to emphasise that even fiscal statutory

provisions, no matter how indispensable they may be for the

economic well being of the country — a legitimate governmental

objective of undisputed high priority — are not immune to the

discipline of the Constitution and must conform to its normative
standards.”

| will consider the canons of taxation before reviewing the powers
conferred on the Commissioner.® The State’s power to impose and
collect tax before the advent of the current constitutional democracy in
South Africa will also be reviewed. | will specifically review the provisions
of the Constitution of the Republic of South Africa, Act 200 of 1993 (the

‘Interim Constitution’) and the reports of the Katz Commission of Enquiry

taxpayer’s right to lawfully reduce his or her fiscal obligations and G S Cooper Tax Avoidance and the
Rule of Law (1997).

" Under the South African Revenue Service Act 34 of 1997 the Minister of Finance must appoint a
Commissioner as the chief executive officer of the South African Revenue Service responsible for the
enforcement of the national legislation listed in Schedule 1 to the Act. In this thesis, the person
holding the office of ‘Commissioner’ refers to the person so appointed who may be either male or
female. This thesis refers to ‘he’ purely to save space, while recognising that the reference to one
gender includes reference to the other gender.

® First National Bank of S.A Limited t/a Wesbank v The Commissioner for the South African Revenue
Service and Another 2002 (7) BCLR 702 (CC); [2002] 64 SATC 471 para 31.

% See T S Emslie et al Income Tax Cases and Materials (1995) 1, where the following is stated: ‘In
this context, certain so-called canons of taxation (e.g. equity, certainty, convenience, efficiency and
equality) have come to be accepted internationally as representing the characteristics of a good tax
system.’



into the Tax System in South Africa.'® It is appropriate to compare this
background with the position in South Africa today since the introduction
of the Constitution of the Republic of South Africa, Act 108 of 1996 (the
‘Constitution’). Reference to direct and indirect taxation will place both the

former and current constitutional dispensations in perspective.

The Bill of Rights contained in the Constitution has a direct bearing on
the powers conferred on the South African Revenue Service (SARS) in
enforcing the fiscal statutes administered by the Commissioner. The
thesis will evaluate the manner of achieving the required balance
between the powers conferred on the Commissioner and the rights

taxpayers enjoy in South Africa and the obligations they face.

In identifying deficiencies in the fiscal statutes and how to address this
problem | will refer to foreign experience. There will be an evaluation of
remedies available to taxpayers in South Africa in enforcing their rights
vis-a-vis the Commissioner, as well as of the benefit of introducing an
ombudsman for the tax industry and the need to enact a taxpayers’
charter. Several countries, including South Africa, have published such a
taxpayers’ charter." Such documents typically set out the rights of
taxpayers in relation to the respective revenue authority as well as the
obligations of taxpayers in dealing with the fisc.'? Invariably the charters

are statements of intent and have no legal effect.

| will consider the right of taxpayers to recover damages and
professional fees incurred in their dealings with the Commissioner should

a violation of their constitutional rights occur.

The specific focus of this thesis is to determine whether the powers

of the Commissioner to act in a particular way violate the taxpayer’s

1% The Commission of Enquiry Into Certain Aspects Of The Tax Structure of South Africa, later to
become known as the Katz Commission, and the various reports issued by that Commission created
under the Commissions Act 8 of 1947 and in accordance with Government Gazette 15924, Regulation
Gazette 5378 of 1994,

1 p Baker & A-M Groenhagen The Protection of Taxpayers’ Rights — An International Codification
(2001) 12.

2 Ibid.

'3 Ibid 12 and 18.



specific rights to property, privacy, access to information, administrative

justice and access to courts.

These rights are contained in ss 25, 14, 32, 33 and 34 respectively
of the Constitution. Other rights contained in the Bill of Rights of the
Constitution may also affect the fiscal statutes of the country (for
example, the right to equality in s 9, the right to freedom of religion found
in s 15 and so on). These rights are beyond the scope of this thesis. The
use of domestic and foreign judicial pronouncements and related
materials will assist in determining whether the powers conferred on the
Commissioner violate the rights referred to. This thesis deals with the law
as at 31 October 2007. The question, ‘Is the Commissioner
constitutionally empowered to act in a particular way?’ therefore

encapsulates the hypothesis posed in the thesis.



CHAPTER 2
BACKGROUND

‘... the power to tax involves the power to destroy ...”"

I CANONS OF TAXATION

In managing a country’s economy the government will seek to
improve economic growth by regulating and influencing, inter alia, the rate
of inflation, levels of employment and budget deficit. This will determine
the levels of taxation levied on the country’s citizens. Government makes
decisions and choices about both fiscal and monetary policy. The
National Budget, when introduced in the National Assembly, reveals
these policies. The 1995 Budget Review on fiscal policy stated the

following:

‘As a powerful political instrument and the central core in the
government’s activities, the Budget impacts on the allocation of
resources, the distribution of income and wealth, economic
stabilisation and economic growth (including the level of
employment).

Fiscal policy entails the conscious and deliberate use of the
budget (expenditure, taxes and borrowing) to achieve one or more
of these economic development goals. Not all of these objectives
can be rezached simultaneously and difficult choices must often be
made ...’

Fiscal policy is but one tool used by a government in its overall
economic policy. It integrates with monetary policy, international
economic relations, and other policies. The 1995 Budget Review states
that:

‘Monetary policy attempts to achieve macro economic balance
(especially stability) through control of the monetary system by
means of influencing the supply of money, the level and structure
of interest rates and other measures affecting the availability of
credit. The central bank (The South African Reserve Bank) is
responsible for monetary policy, and has as its mission the
protection of the external and internal value of the Rand. The main
instruments of monetary policy are interest rates charged by the

' Chief Justice John Marshall M Culloch v The State of Maryland et al 1819 4L ed 579 p 607,Wheat 4
316.
2 Department of Finance Budget Review (15 March 1995) i.



central bank, reserve ratios and open market operations — the so-
called indirect instruments — as well as credit ceilings, interest rate
control and moral suasion — the so-called direct instrument.”

To ensure proper management of an economy a government should
ensure an ideal mix of monetary and fiscal policy.* Taxation is an

instrument used by government to achieve certain economic objectives.

On the subject of the tax structure in place in Roman times Coffield
writes:
‘Cicero’s reference to letters of requisition may be a convenient
point to say something of the system of requisitioning of men and
materials which the Romans inherited from the East and which
they were never able to abolish. This, although not strictly a tax,

was worse than a tax. It had all the features that a good tax should
not have. It was sudden, unpredictable, arbitrary and oppressive.”

He states that requisitioning was a significant part of the Roman
approach to tax, where payments made became the main revenue of the
State.’

Adam Smith was the first recorded writer to refer to the fact that the
canons of taxation, namely equity, certainty, convenience, efficiency and
neutrality, internationally represent the characteristics of a good tax

system.’

More recently, the report of the Commission of Enquiry into the Tax
Structure of the Republic of South Africa contained the following

statement:

‘For an adequate tax structure the basic characteristics (where the
one does not conflict with the other or others) are equity, neutrality,
simplicity, certainty, administrative efficiency, cost effectiveness,
flexibility, stability, distribution or effectiveness, and a fair balance
from the point of view of taxpayers between the respective burdens
of direct and indirect tax. Tax reform measures must also be tested

* Ibid ii.
* R L Heilbroner The Making of Economic Society 5 ed (1975). On p 161 the following is stated: ‘In
economic circles, there is a continuing debate between “monetarist” and “fiscal”” views; the first is
emphasising the importance of monetary controls, the second giving priority to tax and budgetary
policy. Nonetheless, a large measure of agreement exists as to the usefulness of the main control
mechanism. The debate is largely about which mechanisms are the most effective.’
ZJ Coffield A Popular History of Taxation, From Ancient to Modern Times (1970) 5.

Ibid 6.
" See T S Emslie et al Income Tax Cases and Materials (1995) 1, where reference is made to Adam
Smith An Inquiry into the Nature and Causes of the Wealth of Nations (1776) Book V Ch 11.



against these criteria, and must be examined for transitional
feasibility. The ideal, both for direct and indirect imposts, is a
broad-based, widely distributed, low-rate, high-yield tax,

conforming to these other requirements as far as possible.”

In designing a tax system, it is therefore necessary to apply the
canons of taxation to ensure economic success and the optimisation of

revenue collected by the State.

The State will seek to collect revenue by a mixture of direct and
indirect taxes. Direct taxes are those taxes levied on income earned and
paid to the fisc by each individual taxpayer.® Indirect taxes comprise taxes
payable on goods and services bought by a taxpayer and paid to the fisc
by the service provider.'® Individuals pay direct taxation at progressive
rates, while a flat rate fixes indirect taxes. In deciding the mix of direct and
indirect taxation, the Government should adhere to the canons of taxation
referred to above. Furthermore, Government should consider the level of
taxation derived as a proportion of the gross domestic product. If the total
tax ‘take’ exceeds the gross domestic product by an unacceptable

percentage, this discourages economic activity."

I THE STATE'S POWER TO TAX PRIOR TO 1994

Before the first democratic elections in April 1994, South Africa was

a ‘parliamentary state’, that is, Parliament reigned supreme.?

Section 81(1) of the Republic of South Africa Constitution Act 110 of

1983 provided as follows: ‘There shall be a State Revenue Fund into

8 The Commission later became known as the Margo Commission, RP34/1987 (1987) para 1.28 5.

% The distinction between direct and indirect taxes is dealt with in para 5.5 p 69 of the Margo
Commission Report.

' Ibid.

1 See Department of Finance Budget Review (15 March 1995) para 2.1.2 p 24, where the following
was stated: ‘Under present fiscal policy, thus, 25 per cent of GDP may be taken as the ceiling on tax
revenue of the consolidated central and provincial government.” See also National Treasury, Budget
Review (2003) 54, where the general government tax to GDP ratio is expected to stabilise at
approximately 28 per cent.

2 In accordance with s 34(3) of the Republic of South Africa Constitution Act 110 of 1983: ‘No court
of law shall be competent to enquire into or pronounce upon the validity of an Act of Parliament.’
Act 110 of 1983 did not contain a Bill of Rights and it was therefore possible for Parliament to
introduce whatever legislation it thought fit and legislation could only be set aside on the ground that
it had not been introduced in accordance with the legal procedures required by Act 110 of 1983 or in
accordance with the rules laid down by Parliament itself.



which shall be paid all revenues as defined in s 1 of the Exchequer and
Audit Act, 1975.

The Exchequer Act 66 of 1975, since repealed, defined ‘revenue’ as
follows:

‘(@) The State Revenue Account means all monies received by
way of taxes, imposts or duties and all casual and other
receipts of the State, whatever the source, which may be
appropriated by Parliament, and includes monies borrowed
in terms of the provisions of this Act, but does not include
the amount of any fine not exceeding R50 imposed upon
any person by any court of law, insofar as such amount

has not been paid, or revenue accruing to the accounts
referred to in s 2(1)(b) or to 2(1)(c);

The 1983 Constitution did not specifically provide the State with the
power to tax its citizens but granted this power by implication, by
compelling the State to provide certain services.' Before 1994 the
Constitution of South Africa contained no Bill of Rights and taxpayers had
limited rights against the fisc. A taxpayer could not challenge the revenue
authorities’ powers in a court of law because such powers, contained in,
inter alia, the Income Tax Act, Act 58 of 1962 (‘the Income Tax Act’)
violated their rights.'* The only basis for challenging revenue’s powers
was found in certain narrow common law grounds of administrative justice

(which did not result in any reported cases).

[l THE INTERIM CONSTITUTION

Significant political changes took place in South Africa in 1994 after
the introduction of the Interim Constitution."® South Africa became a
constitutional State, that is, a State where the constitution is supreme and

any laws in breach thereof may not remain in force.'® The Interim

13 See, eg, chs 7,9,10,12,13 and 14 of the 1983 Constitution.

¥R C Williams ‘Taxpayers’ Rights in South Africa’ in D Bentley Taxpayers’ Rights: An
International Perspective (1998) refers to the supremacy of Parliament in South Africa prior to 1994
and confirms that the courts had no power to review and strike down legislation.

1> South Africa became a true democratic state in which all persons of qualifying age could vote. See,
eg, the Preamble and s 6 of the Interim Constitution.

'8In accordance with s 4 of the Interim Constitution it was specifically provided that the Constitution
shall be the supreme law of the country and any law or Act inconsistent therewith, unless otherwise



Constitution did not contain a specific provision conferring power on the
State to impose tax." | contend that it is not essential for a constitution to
confer such a power on the State. As Hyatali CJ, drawing on Cooley’s
Constitutional Law, says:
‘Taxes are defined to be burdens or charges imposed by the
legislative power upon persons or property to raise money for
public purposes. The power to tax rests upon necessity, and it is
inherent in any sovereignty. The legislature of every free State will
possess it under the general grant of legislative power, whether

particularly specified in the Constitution among the powers to be

exercised or not. No constitutional government can exist without
2118
it.

Section 185 of the Interim Constitution provided for the
establishment of the National Revenue Fund into which all revenues
raised or received by the national government had to be paid. Parliament
could only appropriate funds therefrom under the Constitution or any
applicable Act of Parliament.

The Interim Constitution regulated the three levels of government in

|19 1?° and local.?" Section 155 entitled a

South Africa: the national, © provincia
province to an equitable share of revenue collected nationally. This
enabled the province to provide services and to exercise its powers in

conformity with the Interim Constitution.

Section 156 dealt specifically with taxes levied by provinces.
Provinces could impose certain taxes, levies or surcharges other than
income tax or Value Added Tax (‘VAT’).?? Parliament could only enact
legislation introducing a provincial tax after considering the Financial and

Fiscal Commission’s recommendations on the draft text of the statute

provided for expressly or by necessary implication in the Constitution, shall be of no force and effect.
See, eg, M Chaskalson et al Constitutional Law of South Africa (1996) para 16 p 11.

7 Other constitutions provide that people shall be liable to taxation. See, eg, Art 30 of the Constitution
of Japan (Nihonkuku Kempo) 1947, which states: ‘The people shall be liable to taxation as provided
by law’. L W Beer & J M Maki From Imperial Myth to Democracy — Japan’s Two Constitutions,
1889-2002 (2002) 197.

18 Attorney-General of Trinidad and Tobago v Ramesh Dipraj Kumar Mootoo (1976) 28 WIR 326.

19 See, inter alia, ch 6 of the Interim Constitution.

20 See ch 9 and Schedule 6 of the Interim Constitution.

2! See ch 10 of the Interim Constitution.

22 Interim Constitution s 155(2)(a) or (b) read together with 156(i).
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imposing such tax.%® Section 178 (2) of the Interim Constitution permitted
local government to impose and recover such property rates, levies, fees,
taxes and tariffs as were necessary to exercise its powers and perform its

functions.

The Bill of Rights contained in the Interim Constitution prescribed
how the State and its organs interacted with persons in the country.24
Section 33 limited the fundamental rights contained in Chapter 3 of the
Interim Constitution in terms of a law of general application. Any limitation
of rights had to be reasonable, and justifiable in an open and democratic
society based on freedom and equality.?®> Furthermore, s 33(1)(b)
required that the limitation not detract from the essential content of that

right and that such limitation be necessary.

The Interim Constitution, which was a temporary measure to allow
time for the negotiation and formulation of the final Constitution, required
the State to establish various bodies to remedy any breach of the
fundamental human rights contained in the Interim Constitution. Among
these bodies are the Commission for Gender Equality, the Constitutional

Court, the Human Rights Commission, and the Public Protector’s Office.?®

Before the introduction of the Interim Constitution the Commissioner
could act against taxpayers without fear of judicial intervention. The old
s 74 of the Income Tax Act conferred on the Commissioner certain
powers of gathering information from taxpayers. The section provided that
the Commissioner could authorise any of his officers to search a
taxpayer’s premises or seize records without prior notice to the taxpayer
and without independent review. The taxpayer had no means of
preventing such search and seizure operations. This law was valid and

incontestable because Parliament reigned supreme.?’

% |bid s 156(1)(a).

** Ibid ch 3.

% lbid s 33(1)(a).

% Section 98 of the Interim Constitution provided that a Constitutional Court must be established and
ch 8 provided for the establishment of the Office of the Public Protector, the Commission for Gender
Equality and the Human Rights Commission.

27 Sections 30 and 34 of the Republic of South Africa Constitution Act 110 of 1983,
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The introduction of the Interim Constitution made it necessary for the
provisions of the Income Tax Act and, indeed, all fiscal statutes, to comply

with the Interim Constitution.

KATZ COMMISSION

In his 1994 budget speech the Minister of Finance announced the
appointment of a Commission of Inquiry into Certain Aspects of the Tax
Structure of South Africa (the Katz Commission).?® The Interim Report of
the Katz Commission dealt with the rule of law as follows:

‘The Commission notes that the tax system is subject to the
Constitution and must conform to society’s commitment to the
Rule of Law. This means not only that the system should be
effective in the enforcement of all tax laws, equally and
irrespective of status, but also that citizens’ right to be taxed
strictly in accordance with the terms of those laws should be

scrupulously protected both in the design of those laws and in their
implementation.’®

The Katz Commission, in ch 6 of its Interim Report, dealt with some
of the implications of the Interim Constitution for the country’s fiscal
statutes.>® Chapter 6 sought to weigh up various provisions of the fiscal

statutes in South Africa vis-a-vis the Interim Constitution.

Section 8 of the Interim Constitution contained the fundamental right
to equality. At that stage, the Income Tax Act contained several
provisions that discriminated on the grounds of sex and marital status.
Separate rates of tax were payable by married or unmarried persons, and
those regarded as married women. A rebate was available to married
persons. Further, s 10(1)(x) of the Income Tax Act, for example, referred

to different ages, depending on the taxpayer’s sex.

Para 6.3.19 of the Katz Commission’s Interim Report concluded that

discrimination based on sex or marital status was unconstitutional and

%8 Budget Speech Minister of Finance D L Keys (22 June 1994) 3 and Department of Finance Budget
Review (22 June 1994) para 2.3 at 2.5.

29 Katz Commission Interim Report para (e) p 9.

% |bid ch 6, entitled ‘Implications of the Constitution of the Republic of South Africa, Act 200 of
1993, for the Tax System’ 67-84.
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was inappropriate in income tax Iegislation.31 South Africa subsequently
introduced a unitary rate of tax for all persons, regardless of sex or marital

status.?

The Commission reviewed the provisions of the Income Tax Act
dealing with the recovery of tax, in particular s 91(1)(b), whereby the
Commissioner may file with any competent court a statement certified by
the Commissioner as correct and specifying the tax or interest due from
the taxpayer. Such statement constitutes a civil judgment lawfully given in
favour of the Commissioner for a liquid debt of the amount specified.>
Section 92 of the Income Tax Act precludes a taxpayer from challenging
an assessment in the ordinary courts.* A taxpayer may only challenge an
assessment by adhering to the objection and appeal procedures set down
in s 81 and s 83 of the Act.*® The Commission’s view was that s 91
breached s 22 of the Interim Constitution, which conferred the right to
have legal disputes settled by a court of law.* Although government
suggested it would deal expeditiously with the various constitutional
issues raised by the Katz Commission it did not amend s 91 of the
Income Tax Act.>” Section 40(2)(a) of the Value Added Tax Act 89 of
1991 (‘the VAT Act’), was in many respects similar to s 91 of the Income
Tax Act. The Constitutional Court in Metcash Trading Ltd v C: SARS
[2001]% ruled that the provisions of s 40(2)(a) did not violate the
taxpayer’s constitutional rights and thus it is contended that s 91 is

constitutionally valid.*

Section 14(1) of the Interim Constitution provided every person with
the right to freedom of conscience, religion, thought, belief and opinion.
The Katz Commission expressed the view that the preferential treatment

% 1bid 73.

%2 These amendments were introduced by way of Schedule 1 of the Income Tax Act 21 of 1995.

%3 See note 30 para 6.3.29 p 75.

% The section states: ‘It shall not be competent in any proceedings in connection with any statement
filed in terms of para (b) of sub-section (1) of section ninety-one to question the correctness of any
assessment on which such statement is based, notwithstanding that objection and appeal may have
been lodged thereto.’

% Income Tax Act s 92.

% Note 30 above para 6.3.29 p 75.

%7 Department of Finance Budget Review (5 March 1995) para 2.3.2.2 at 2.26.

%8 2001(1)BCLR(1)CC 2001 63 SATC 13.

% This aspect is dealt with in ch 5.
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contained in s 10(1)(f) of the Income Tax Act exempting religious
organisations from income tax might fall foul of s 14 of the Interim
Constitution.*® The Commission also stated that the tax deduction granted
for donations made to the Bible Society of South Africa under s 18A of the
Income Tax Act would violate s 14 of the Interim Constitution. This

concession was removed from 1 October 1996.%'

As a consequence of the right contained in s 23 of the Interim
Constitution to access to information held by the State taxpayers may call
for the release of any relevant information held by the Commissioner
relating to themselves.*? If the Commissioner fails to release the
information the taxpayer may approach a court for proper relief. | analyse
the consequences of the Promotion of Access to Information Act 2 of

2000 on taxpayers’ rights in chapter 5.

The Katz Commission’s interim report dealt with the administrative
practices adopted by the Commissioner. It also considered the impact of
the taxpayer’s right to just administrative action, addressed below, under

s 24 of the Interim Constitution.*®

Before 1994 it was the general practice of the Commissioner not to
supply taxpayers with reasons for decisions made in the exercise of
discretionary powers, or in issuing assessments. Section 24 of the Interim
Constitution gave taxpayers the right to this information for the first time.
The Katz Commission’s Interim Report expressed the view that s 24(c)
granted taxpayers the right to reasons, in writing, for administrative action
affecting any of their rights.** The Commission specifically referred to the
cryptic approach adopted by the Commissioner in dealing with objections
and appeals, and stated that the prevailing practice would have to end.*

Not long after the publication of the Katz Commission’s report the

“0 Note 30 above paras 6.3.30-6.3.32 at 76.
*! In accordance with s 11 of the Income Tax Act 36 of 1996. An analysis of the right contained in
s 14 of the Interim Constitution lies beyond the scope of this thesis and is not considered further.
:‘é Note 30 above para 6.3.33-6.3.36 pp 76 and 77.

Ibid.
* |bid para 6.3.34 p 76.
* Ibid.
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Commissioner indicated that, in future, taxpayers would have access to

the reasons for decisions.

For many years, the Commissioner’s internal Revenue Assessing
Handbook and internal circular minutes were unavailable to the public.*®
This caused difficulties for taxpayers who did not know why the
Commissioner was taking a particular view on certain items of
expenditure or income. The Katz Commission was of the opinion that
such internal documentation should be available to taxpayers, ensuring
that the Commissioner and his officers complied with their constitutional
obligations.*” Shortly after publication of the Commission’s report the
Revenue Assessing Handbook was published as the SARS Income Tax
Practice Manual, which is now available to all taxpayers.*® The
Commissioner started releasing practice notes, interpretation notes,
media releases and other documents to assist and educate taxpayers

about the interpretation of their fiscal obligations.*®

The Katz Commission also considered the constitutionality of s 82 of
the Income Tax Act, whereby the onus of proof lies on the taxpayer.’® The
debate about whether s 82 as presently drafted is constitutionally valid is

not over and lies beyond the scope of this thesis.

Referring to taxpayers’ entitlement to due legal process under s 22
of the Interim Constitution, the Katz Commission expressed the view that
certain fiscal statutes, which ousted the right to challenge certain actions

of the Commissioner, might violate s 22.°"

“® |bid para 6.3.34 p 77.

*" Ibid para 6.3.36 p 77.

*61996.

* Available at http://www.sars.gov.za

%0 Note 30 above para 6.3.37 p 77.

5! Note 30 above para 6.3.37 p 77, para 6.3.40 p 78, para 6.4.6 p 80 and para 6.5.13 p 84.
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V  THE CONSTITUTION

In 1996 the Constitutional Court certified the Final Constitution,
which replaced the Interim Constitution.®®> Chapter 2 of the Constitution
contains a Bill of Rights similar to that contained in ch 3 of the Interim

Constitution.

Section 213 of the Constitution provides for the creation of a
National Revenue Fund for the collection of all money paid to the national
government. The Constitution does not specifically confer on the State the
power to impose tax but its provisions imply this. The legislature enacted
the Public Finance Management Act 1 of 1999 to regulate those matters
previously dealt with in the Exchequer Act. Section 1 of the Public
Finance Management Act contains a definition of ‘revenue fund’. This
creates the National Revenue Fund as envisaged in s 213 of the
Constitution and deals with the Provincial Revenue Fund as mentioned in
s 226 of the Constitution.

As was the case in the Interim Constitution, a provincial legislature

may impose the following taxes, as envisaged in s 228 of the Constitution:

e taxes, levies and duties other than income tax, value-added tax,

general sales tax, rates on property or customs duties;

o flat-rate surcharges on the tax bases of any tax, levy or duty
imposed by national legislation, other than the tax bases of
corporate income tax, value-added tax, rates on property or

customs duties.

For a province to exercise the power conferred on it under s 228 of
the Constitution it must comply with the statute regulating that process.*

Thus far, no province in South Africa has exercised the right to impose a

°2 The Constitution was adopted on 8 May 1996, amended on 11 October 1996 by the Constitutional
Assembly, and promulgated on 18 December 1996. It took effect on 4 February 1997. See Ex parte
Chairperson of the Constitutional Assembly in re: Certification of the Constitution of the Republic of
South Africa (First Certification judgment) 1996 (4) SA 744 (CC) and Certification of the Amended
Text of the Constitution of the Republic of South Africa, 1996 (Second Certification judgment) 1997
(2) SA 97 (CC).

>3 Provincial Tax Regulation Process Act 53 of 2001.
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provincial tax, though the Western Cape Province has mooted the

possibility of a fuel levy.

Section 229 of the Constitution limits the powers of municipal
authorities to impose rates on property and surcharges on fees for
services provided by the municipality. A municipality may only impose
other types of taxes if these are sanctioned by national legislation. Such
taxing measure must not seek to impose any tax similar to that imposed

by the national government.

The fundamental rights contained in ch 2 of the Constitution are not
absolute and may be limited by s 36. Many taxpayers have the mistaken
impression that because the Constitution enshrines rights they may not
be restricted or violated. In deciding whether a breach of the Bill of Rights
has occurred it is necessary to refer to the specific rights contained in
ch 2 of the Constitution. Section 36, which determines the validity of any
limitation of rights, provides as follows:

‘(1) The rights in the Bill of Rights may be limited only in terms
of law of general application to the extent that the limitation
is reasonable and justifiable in an open and democratic
society based on human dignity, equality and freedom,
taking into account all relevant factors, including:

(a) the nature of the right;
(b) the importance of the purpose of the limitation;
(c) the nature and extent of the limitation;
(d) the relation between the limitation and its purpose; and
(e) less restrictive means to achieve the purpose.
(2) Except as provided in subsection (1) or in any provision of

the Constitution, no law may limit any right entrenched in the
Bill of Rights.’

Thus, a taxpayer must weigh up the impact, if any, of the limitation of

rights on the Commissioner’s powers to collect tax.

A statute of general application may limit the rights contained in the
Constitution.>* Such rights are therefore not absolute and it is necessary
to ascertain whether the infringement of the right by the organ of state in

question is valid. If the legislature wishes to limit any right contained in the

5 A number of articles have been written on the limitation clause. See, for example, S Woolman ‘Out
of Order? Out of Balance? The Limitation Clause of the Final Constitution’ (1997) 13 SAJHR 1 102
and Chaskalson et al (note 16 above) para 47 p 12.
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Constitution the limitation must apply equally to all persons. It is not
lawful, for example, to introduce taxing regulations that only apply to a
section of the community. Any law limiting a person’s rights must
therefore apply generally and would have to be reasonable and justifiable,
because of the ethos of the new South Africa. De Waal et al deal with the
reasonableness and justifiability test in the following terms:

‘to satisfy the limitation test then, it must be shown that the law in

question serves a constitutionally acceptable purpose and that

there is sufficient proportionality between the harm done by the

law (the infringement of fundamental rights) and the benefits it is
designed to achieve (the purpose of the law).”*®

As stated above, the government of the day needs funds to ensure
that it can finance its administration and meet certain specified social
objectives imposed on it by the Constitution. It is thus essential that
proper administration of tax collection ensures that taxpayers comply with
the law and meet their obligations. At the same time, the revenue

authority should not exceed its powers.

Inland Revenue was previously a directorate within the Ministry of
Finance and was an integral part of the civil service. Historically, it
comprised two branches. The first fell under the Commissioner for Inland
Revenue, who was responsible for overseeing all fiscal legislation other
than the Customs and Excise Act 91 of 1964. The second branch,
managed by the Controller of Customs and Excise, was responsible for
collection of customs and excise duties and the supervision of the
Customs and Excise Act 91 of 1964. The South African Revenue Service
Act 34 of 1997 (SARS Act), section 2 of which established the South
African Revenue Service as an organ of the state within the public
administration but as an institution outside the public service, came into
force on 1 October 1997. South Africa now has one office, the
Commissioner: South African Revenue Service, responsible for the
administration of all fiscal statutes in the country. Section 4 of the Act
prescribes that it is the Commissioner’s objective to ensure the efficient

and effective collection of revenue and to enforce the fiscal statutes

%5 J De Waal et al The Bill of Rights Handbook 2 ed (1999) 150.
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administered by the Commissioner.>® Under its regulatory statute the
Commissioner must uphold the values and principles contained in s 195

of the Constitution.

The fiscal statutes of the country confer certain powers on the
Commissioner, many of which are necessary to ensure the proper and
efficient collection of taxes. Certain of the powers may be unconstitutional
under ch 2 of the Constitution. | will weigh up the various powers
conferred on the Commissioner in the fiscal statutes to ascertain if they
can withstand constitutional scrutiny. | will also consider the extent of a

taxpayer’s right to:
e property
e privacy
e access to information
e administrative justice; and
e access to courts.

The provisions of the Constitution would be meaningless if taxpayers
could not redress breaches of the Bill of Rights in some manner.
Section 38 provides that should anyone violate a taxpayer’s rights the
taxpayer may approach a competent court for relief, including a
declaration of rights. The section provides that the following persons may
approach a court for relief:
a) anyone acting in their own interest;
b) anyone acting on behalf of another person who cannot act in their
own name;
c) anyone acting as a member of, or in the interest of, a group or
class of persons;

d) anyone acting in the public interest; and
e) an association acting in the interest of its members.’

Schedule 6 of the Constitution confirms that the Constitutional Court,
established by the Interim Constitution, becomes the Constitutional Court

under the Constitution. Section 167(3) provides that the Constitutional

% The various fiscal statutes administered by the Commissioner are listed in Schedule 1 of the SARS
Act.
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Court is the highest court in all constitutional matters. The court has the
responsibility to decide whether or not an Act of Parliament is
constitutional. The Supreme Court of Appeal or a High Court may rule

that an Act of Parliament appears unconstitutional.®’

An order made by
such court on the constitutionality of an Act may only obtain force once

the Constitutional Court has confirmed that order.®

Paragraph 20 of Schedule 6 of the Constitution provides that various
institutions created under the Interim Constitution continue to exist.
Section 181 confirms the establishment of various State institutions to
support democracy in South Africa. These bodies, which comprise, inter
alia, the Public Protector and the Human Rights Commission, may also be
available to taxpayers seeking redress against the Commissioner where
they believe their rights, as enshrined in chapter 2 of the Constitution,
have been violated. > Section 182 of the Constitution restates the
functions of the office of Public Protector as, inter alia, investigating
alleged or suspected improper conduct in State affairs or in public
administration at any level of government. The duties and responsibilities
of the Public Protector are more fully dealt with in the Public Protector Act
23 of 1994. A taxpayer may, in certain circumstances, be able to lodge a
formal complaint with the Public Protector where the Commissioner has,

in the taxpayer’s view, violated the taxpayer’s constitutional rights.®

The Constitution sets out the duties of the Human Rights
Commission under s 184. These include observing, investigating and
reporting on human rights, as well as taking the necessary steps to
secure appropriate redress where human rights have been violated.
Taxpayers may, in certain cases, be able to use the office of the Human
Rights Commission to investigate alleged violations of human rights,

including their rights as taxpayers vis-a-vis the Commissioner.

%" See Constitution ss 168 and 169.

%8 See Constitution s 167(3).

% Human Rights Commission Act 54 of 1994.

%0 See Constitution s 182, which sets out the functions of the Public Protector, and the Public
Protector Act 23 of 1994.
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VI THE TAX PROCESS
(1) The Tax System

Taxation in South Africa comprises two distinct parts, namely, direct
taxation and an array of indirect taxes regulated by various statutes

managed by the Commissioner.®’
John Stuart Mill defines direct and indirect tax in the following terms:

‘A direct tax is one which is demanded from the very person who it
is intended or desired should pay it. Indirect taxes are those which
are demanded from one person in the expectation and intention
that he shall indemnify himself at the expense of another.’®?

Direct taxation thus denotes taxation imposed on individuals,
companies and other taxpayers. Indirect taxation is that form of taxation
levied on transactions. It includes VAT payable on the purchase of goods
or services, transfer duty payable on the purchase of property, stamp

duties and similar levies payable on the purchase of shares.

(2) Direct Taxation

The Commissioner requires all persons liable for taxation to register
for tax purposes.®® Section 66 of the Income Tax Act prescribes which
specific persons must submit an annual tax return.®* Section 1 of the
Income Tax Act defines the term ‘person’ widely and includes companies,
close corporations and natural persons, as well as the categories of
persons specifically mentioned. The provisions of the Income Tax Act
compel taxpayers to render an annual return to the Commissioner. The

Commissioner may query items disclosed in that return. In addition, he

%1 The Value Added Tax Act 89 of 1991; Customs and Excise Act 91 of 1964; Regional Services
Councils Act 109 of 1985; KwaZulu-Natal Joint Services Act 84 of 1990; Unemployment Insurance
Contributions Act 4 of 2002; Stamp Duties Act 77 of 1968; Uncertificated Securities Tax Act 31 of
1988; Skills Development Levies Act 9 of 1999; Transfer Duty Act 40 of 1949; Estate Duty Act 45 of
1955; Marketable Securities Tax Act 32 of 1948.

%2 p W Hogg Constitutional Law of Canada 4 ed (1997) para 30.2(a) page 744, quoting from

J S Mill’s work Principles of Political Economy Book V (1848) ch 3.

% Section 1 of the Income Tax Act defines ‘person’ as ‘including an insolvent estate, the estate of a
deceased person and any trust’.

% In the case of natural persons the taxpayer is obliged to render a return if the taxable income derived
exceeds a specified amount or if the person concerned falls into the categories catered for in s 66 of
the Income Tax Act.
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may conduct an on-site audit or a detailed investigation into the

taxpayer’s affairs.

Once the Commissioner has processed the tax return he will issue
an assessment reflecting the tax payable, or refundable, as the case may
be. If the taxpayer disagrees with the Commissioner’s assessment, he
has a right to object. If the Commissioner disallows the objection the
taxpayer may prosecute an appeal to either the Tax Board® or the Tax
Court® under the rules promulgated in terms of s 107A of the Income

Tax Act.®’

When the taxpayer lodges his notice of appeal he may proceed to
alternative dispute resolution (‘ADR’).®® The Commissioner does not have
to agree to the taxpayer’s election of ADR. He is, however, obliged,
within 20 days of receipt of the notice of appeal, to inform the taxpayer of

the outcome of his or her request to refer to the matter to ADR.*

It is anticipated that ADR will promote the settlement of tax disputes
without the need for the Commissioner and taxpayers to resort to the Tax
Court and incur the related costs of litigation. From recent practical
experience it appears to me that certain of the Commissioner’s officials
are frustrating the ADR route, advising that certain matters are
inappropriate for ADR. The reason given is that the Commissioner is

seeking judicial pronouncement on the issue.

In cases where the appeal proceeds to the Tax Board and the
taxpayer or the Commissioner does not accept the board’s decision
either party may note an appeal to have the matter heard by the Tax
Court. Where the parties are unhappy with a decision of the Tax Court
they may advance either to the High Court or directly to the Supreme

Court of Appeal.”

% See Income Tax Act s 83A.

% Income Tax Act s 83.

%" The regulations appeared in Government Gazette 24639 (1 April 2003) and took effect from 1 April
2003.

% Rule 6(3) promulgated in Government Gazette 24639 (1 April 2003).

% Rule 7(1)(a) promulgated in Government Gazette 24639 (1 April 2003).

"0 See Income Tax Act s 86A.
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The Commissioner will seek to recover income tax under the
provisions contained in the Income Tax Act and in terms of practices
published in the SARS Income Tax Practice Manual.”' The
Commissioner will also publish media releases, interpretation notes,
general notes and rulings to suggest how his officers should apply the

law in certain circumstances.

The Commissioner may conduct audits of taxpayers to ensure the
timeous and accurate payment of direct tax. He may also seek warrants
to conduct search and seizure operations to ensure compliance with the

applicable governing fiscal statute.

Indirect Taxation

The method of collecting indirect tax differs from that of gathering
direct tax. A purchaser or person who is obliged to pay indirect tax does
not always need to submit a tax return. However, in certain instances, the
purchaser must pay the requisite tax over on declaration to the
Commissioner. The VAT system calls for the submission of VAT returns
under the VAT Act. Under other statutes the question of payment of
indirect tax arises on the purchase of property or shares in the form of

transfer duty, customs and excise duty and stamp duty.”

The administrative procedures and information-gathering powers
found in the various statutes regulating indirect taxes are, in many

respects, similar to those found in the Income Tax Act.

The Commissioner’s Powers

The Commissioner, through his various officers, exercises powers
contained in the fiscal statutes dealing with taxpayers. The right to
establish whether the application of these powers is appropriate lies with

the taxpayer. He further has the right to approach a court to determine

"L SARS Income Tax Practice Manual (1996).
"2 An analysis of the provisions of the Transfer Duty Act 40 of 1949, the Stamp Duty Act 77 of 1968
and Customs and Excise Act 91 of 1964 lies beyond the scope of this thesis.
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whether those powers will withstand scrutiny vis-a-vis the Bill of Rights

contained in ch 2 of the Constitution.

THE RELEVANCE OF THE BILL OF RIGHTS TO THE TAX ARENA

At first blush there may appear to be little connection between the
Bill of Rights and taxpayers’ fiscal obligations. This is misleading.
Taxpayers Rights and Obligations: A Survey of the Legal Situation in
OECD [Organisation for Economic Co-operation and Development]
Countries” sets out the interaction of fundamental rights and tax

obligations as follows:

‘2.1 Tax administrations are given wide powers to determine the

tax base, to verify information provided by taxpayers and third
parties and to collect the tax due. There may be a potential
conflict between the use of these powers to minimise tax
evasion and avoidance and to ensure that all taxpayers are
fairly treated, with the need to respect the rights of individual
taxpayers. The rights to privacy, to confidentiality, of access
to information, and to appeal against decisions of the
administration, for example, are fundamental rights in
democratic societies. A high degree of co-operation from
taxpayers is required if complex tax systems are to operate
efficiently. Co-operation is more likely to be forthcoming if
taxpayers perceive the system as being fair and if their basic
rights are clearly set out and respected. In practice, all OECD
governments take great care to ensure that these rights are
respected.””

It is therefore fitting to consider whether the powers granted to the
Commissioner in the various fiscal statutes conform with the
requirements set out in the Constitution. Taxpayers are invariably in an
unequal relationship with the fisc in that it compels them by statute to
contribute to the State’s coffers. They are therefore not willing

participants in the tax system. Bentley submits that the perception by

1990 OECD.

" Ibid 10. See further Principles of Good Tax Administration — Practice Note (1999) 3 and Bentley
Taxpayers’ Rights: Theory, Origin and Implementation (2007) 50.
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taxpayers that they receive fair treatment and there is no violation of their

rights enhances their degree of compliance with the tax system.”

Certain of the powers conferred on the Commissioner may not, in
themselves, violate the fundamental rights of taxpayers. However, the
execution of such powers may constitute a violation of the taxpayer’s
right to administrative justice and this requires to be investigated. The
Commissioner must exercise his powers reasonably. South African
taxpayers have the right to question whether the powers granted to the
State in collecting tax are valid when weighed up against the Bill of
Rights. If the powers conferred on the Commissioner violate the
taxpayer’s fundamental rights as set out in the Constitution, the limitation
of rights in s 36 will establish whether this infringement is sustainable. |
contend that taxpayers’ rights are a species of human rights that

taxpayers should consider in their relationship with the fiscal authority.

INTERPRETATION OF THE BILL OF RIGHTS

Section 39 of the Constitution regulates the interpretation of the Bill
of Rights. A court must promote the values that underlie an open and
democratic society based on human dignity, equality and freedom.
Further, it must consider international law and may consider foreign law.
International law includes, for example, the United Nations Declaration on
Human Rights and other international agreements dealing with human
rights, whether South Africa has adopted such agreements or not.”
Foreign law, on the other hand, comprises the statutes of other countries.

In its decisions the Constitutional Court, empowered by s 39(1)( c) of the

" Bentley (note 14 above) 43, where the following is stated: ‘Research has shown that taxpayers
respond positively to a good relationship with the tax authorities. Compliance improves where tax
authorities provide good service and make it simpler for taxpayers to comply with tax laws that are
often extremely complex.” See further Bentley Taxpayers’ Rights: Theory, Origin and
Implementation (2007) 50.

76 See s 39(1)(b). For comment thereon see Chaskalson (note 16 above) paras 11.3(a), 11.12(c)(ii),
13.5(c).
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Constitution, draws on foreign cases and foreign law for guidance on how

to deal with such matters in South Africa.”’

INTRODUCTION OF A TAXPAYERS' CHARTER IN SOUTH AFRICA

Many countries have published a taxpayers’ charter setting out the
rights and obligations of taxpayers in their dealings with the revenue
authority.”® In 1995 the Katz Commission recommended the introduction

in South Africa of a statement of taxpayers’ rights.”®

The Commission concluded that the fiscal statutes should not
contain such a statement. Rather, taxpayers’ rights should constitute a
contract between the revenue authority and taxpayers which taxpayers
may utilise as a means of evaluating service levels and administrative

action encountered in their dealings with the Commissioner.®

The Minister of Finance published the SARS Client Charter in the
1997 Budget Review.?' The Charter is merely a statement of intent by the
Commissioner, it does not alter the law in any way and it confers no

greater rights.®? If a taxpayer believes his or her constitutional rights

"7 See, for example, S v Makwanyane & Another 1995 (3) SA 391 (CC), 1995 (6) BCLR 665 (CC);
Bernstein v Bester N.O. 1996 (2) SA 751 (CC), 1996 (4) BCLR 449 (CC); Du Plessis v De Klerk 1996
(3) SA 850 (CC), 1996 (5) BCLR 658 (CC).

"8p Baker & A-M Groenhagen The Protection of Taxpayers’ Rights — An International Codification
(2001) 12-18 deal comprehensively with this aspect.

® Third Interim Report of the Katz Commission ch 12 p 130.

% Ibid paras 12.23 and 12.25 p 132.

811997 National Treasury, Budget Review 7.2.

82 Ibid. The Charter states the Commissioner’s intention as being:

“To help you:

by being courteous at all times

to understand your rights and obligations

by continuously upgrading the quality of our service
by being accessible

To be fair:

by expecting you to pay only what is due under law
by treating everyone equally

by ensuring everyone pays their fair share

To protect your constitutional rights:

by keeping your affairs strictly confidential

by furnishing you with reasons for decisions taken
by applying the law consistently and impartially.’
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have been breached he or she must approach a competent court for

relief 3

The current Commissioner has indicated in discussions that he is
investigating the possibility of introducing an ombudsman to assist
taxpayers who face administrative difficulties in their dealings with the
Commissioner.2* Such an ombudsman would seek to address violations
of taxpayers’ rights. However, it would not seek to resolve objections and
appeals, as the Tax Court, High Court and Supreme Court of Appeal

must, by law, deal with such matters.®®

Having briefly outlined the background to the tax system and the
developments in our constitutional dispensation it is necessary to
consider the taxpayer’s right to proper’ty.86 In the next chapter | will do so
in the context of the fiscal statutes. This examination will determine
whether those statutes can withstand constitutional scrutiny in light of the

right to property.

8 The reference to the term ‘taxpayer’ refers to male and female persons who are required under the
law to pay tax, as well as to entities recognised under the taxing statutes, such as companies, close
corporations and trusts. The term ‘taxpayer’ thus includes both the male, female and neuter gender.
8 <Ombudsman’ is a Swedish term for ‘peoples’ defender’. It generally means an office created to
assist the general public in dealing with the State or an organ thereof. R T Bartlett ‘The Ombudsman
in Taxation: A Tripartite Perspective’ (1988) British Tax Review 164.

8 See Income Tax Act ss 83 and 86A. See also paper presented by B J Croome to SARS Workshop
on Objections and Appeals held in Pretoria (23-24 August 2000).

8 As enshrined in s 25 of the Constitution.
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CHAPTER 3
THE RIGHT TO PROPERTY

‘As long as he does not rob the great majority of their property or their

honour, they remain content.”

| INTRODUCTION

In this chapter | will evaluate certain fiscal provisions in the light of
the right to property contained in the Constitution. | will determine
whether these provisions conform to the taxpayer’s right to property.
Taxation constitutes a deprivation of property by the State. | analyse in
what circumstances taxation may constitute an unlawful deprivation of
property which contravenes s 25 of the Constitution and would not be
saved by the limitation of rights contained in s 36 of the Constitution.
Section 25 of the Constitution confers a right to property on taxpayers in
the following terms: ‘(1) No one may be deprived of property except in
terms of law of general application, and no law may permit arbitrary

deprivation of property.’?

Section 25(4)(b) specifically provides, inter alia, that for s 25 the term
‘property’ is not limited to land. De Waal examines the term ‘property’ and

expresses the view that it has at least three possible meanings:

‘First the clause could refer to physical property itself ... second
the term could refer to, a set of legal rules governing the
relationship between individuals and physical property — what the
common law terms property rights ... third the term could refer to
any relationship or interest having an exchange value.”

L' N Machiavelli The Prince (1995) 57.

% The right to property contains specific provisions dealing with the expropriation of property for
public purposes. In such cases there is a prescribed method of determining and paying compensation.
Section 25 also deals with land reform and the restitution of land taken as a result of racially
discriminatory laws. The provisions regulating the expropriation of property, land reform and the
restitution of land are beyond the scope of this thesis. Those provisions are contained in ss 25(2) to (9)
of the Constitution.

% J de Waal et al Bill of Rights Handbook 4 ed (2001) 413.
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Devenish comments on the concept of property as being not only a
relationship between an owner and a ‘thing’, but ‘rather as a spectrum of

legally enforced claims upon resources’.*

In First National Bank of S.A. Ltd t/a Wesbank v Commissioner for
South African Revenue Services and Another (‘FNB’) Ackermann J dealt

with the meaning of ‘property’ as follows:

‘At this stage of our constitutional jurisprudence it is, for the
reasons given above, practically impossible to furnish — and
judicially unwise to attempt — a comprehensive definition of
property for purposes of s 25. Such difficulties do not, however,
arise in the present case. Here it is sufficient to hold that
ownership of a corporeal movable must — as must ownership of
land — lie at the heart of our constitutional concept of property,
both as regards the nature of the right involved as well as the
object of the right and must therefore, in principle, enjoy the
protection of s 25.”°

It appears from the above that the term ‘property’ has a wide
meaning in terms of establishing the scope of the right to property
contained in the Constitution. It is clear that the term ‘property’ refers not
only to land but also to several different rights held by a taxpayer. Thus, if
the authorities sought to introduce legislation to remove a taxpayer’s
entitlement to certain benefits or rights, those rights would constitute

‘property’ as envisaged in s 25 of the Constitution.

With regard to what comprises the deprivation of property envisaged
in s 25(1) Ackermann J, in FNB, held:

‘The term “deprived” or “deprivation” is, as Van Der Walt (1997)
points out, somewhat misleading or confusing because it can
create the wrong impression that it invariably refers to the taking
away of property, whereas in fact
“the term ‘deprivation’ is distinguished very clearly from the
narrow term ‘expropriation’ in constitutional jurisprudence
worldwide.”
In a certain sense any interference with the use, enjoyment or
exploitation of private property involves some deprivation in
respect of the person having title or right to or in the property
concerned. If section 25 is applied to this wide genus of
interference, “deprivation” would encompass all species thereof

* G E Devenish A Commentary on the South African Bill of Rights (1999) 352. See further A J van der
Walt Introduction to the Law of Property 4 ed (2004) 9.
52002 (7) BCLR 702 (CC), [2002] 64 SATC 471 para 51.
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and “expropriation” would apply only to a narrower species of
interference. Chaskalson and Lewis, using a slightly different idiom
in dealing with both the interim and 1996 Constitutions, put it
equally correctly thus:
“Expropriations are treated as a subset of deprivation. There
are certain requirements for the validity of all deprivations.”

If the deprivation infringes (limits) section 25(1) and cannot be
justified under section 36 that is the end of the matter. The
provision is unconstitutional.”

Based on FNB there must be a determination of whether there has
been any infringement of the taxpayer’s right to property.” This includes
the arbitrary deprivation of a taxpayer’s property, as well as a restriction

on the taxpayer’s rights over the property concerned.

Does the right to property apply to both natural and juristic persons?
The Constitutional Court considered this issue in FNB?, in which

Ackermann J stated:

‘A preliminary question is whether FNB, as a juristic person, is
entitled to the property rights protected by s 25 of the Constitution.
In this regard, s 8(4) of the Constitution provides as follows:
“a juristic person is entitled to the rights in the Bill of Rights to
the extent required by the nature of the rights and the nature of
that juristic person.”®

Ackermann J stated further:

‘Even more so than in relation to the right to privacy, denying
companies entitlement to property rights would “... lead to grave
disruptions and would undermine the very fabric of our democratic
State.”” ['" —Investigating Directorate: Serious Economic Offences
v Hyundai Motor Distributors (Pty) Ltd 2000 (10) BCLR 1097 (CC);
2001(1) (SA) 545(CC))].” It would have a disastrous impact on the
business world generally, and creditors of companies and, more
specifically on shareholders in companies. The property rights of
natural persons can only be fully and properly realised if such
rights are afforded to companies as well as to natural persons. |
therefore conclude that FNB is entitled to the property rights under
s 25 of the Constitution, ... .’

Thus, the right to property applies to both natural and juristic
persons.

® Ibid paras 57 and 58.
7 Ibid.

® Ibid.

® Ibid para 41.

9 Ibid para 45.
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| will now analyse the following issues in the light of the right to
property found in s 25(1) and the limitation of rights contained in s 36 of

the Constitution:

¢ When will the imposition of tax constitute an unlawful deprivation of

property?

e Does the set-off of tax debts and refunds violate the right to

property?

¢ Does a delay in receiving a tax refund constitute a deprivation of

property?

¢ May the taxpayer recover from the Commissioner wasted costs

incurred through unreasonable conduct by his officials?

o Where the Commissioner seeks to hold directors of companies
personally liable for the tax debts of a company does this breach

their right to property?

e Does the imposition by the Commissioner of additional tax and

interest violate the right to property?

¢ Does the prohibition on payment of interest on delayed VAT

refunds breach the right to property?

¢ Does the enactment of fiscal amendments with retrospective effect

breach the right to property?"’

I WHEN WILL THE IMPOSITION OF TAX CONSTITUTE AN UNLAWFUL
DEPRIVATION OF PROPERTY?

Is the power of the State to impose tax a violation of the right to

property in that tax amounts to an unlawful deprivation of property?

Paying tax is involuntary in that the force of law requires taxpayers to

pay amounts of money to the fisc under the various fiscal statutes in

1 The right to property affects various other provisions in the fiscal statutes, eg, the recovery and
collection of tax, the imposition of capital gains tax and withholding tax on non-residents, and the
Commissioner’s decision to exact tax on the same amount twice, albeit from different taxpayers.
These topics lie beyond the scope of this thesis.
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force. The payment of tax, therefore, constitutes the deprivation of, for
example, a part of the taxpayer’s salary received for services rendered or
a portion of the profit derived by an entrepreneur from the carrying on of

business.

The various statutes under which taxes are payable constitute laws
of general application applicable to all taxpayers in South Africa. These
statutes do not discriminate unfairly on one or more of the grounds found

in s 9 of the Constitution.'

| am not aware of any reported court case in South Africa in which a
taxpayer has attempted to refuse to pay tax contending that taxation
constitutes property deprivation in contravention of s 25 of the
Constitution. Metcash Trading Ltd v C: SARS and Another' indirectly
touched on this issue. In this case, the Commissioner procured an expert
legal opinion from Professor Dr P Sellmer, who commented on German
tax laws and the right to property as follows:

‘Art. 14 GG thus, only by way of exception, grants protection
against the duty to pay in cases which has a so-called strangling
(punitive) effect. For the rest, the collection of taxes and revenues
does not constitute an infringement of the right to property. If the
imposition of a duty to pay does not constitute an infringement of

Art. 14 GG, then the immediate execution of the duty to pay can a
fortiori not do so.’™

Thus, the German Constitution does not regard tax imposition as an

infringement of the taxpayer’s right to property.

In FNB"® Conradie J in the court a quo considered whether taxation

constitutes property deprivation. He stated the following at page 449:

‘Taxation does not amount to a deprivation of property. Nor is
there anything which is expropriated. No one would think of
claiming compensation for having been taxed. Freedom from
taxation is not a fundamental right. Nothing protects the subject
against taxation. Not even death. | consequently do not consider

12 Section 9 of the Constitution contains a right to equality and prescribes certain actions which will be
treated as unfair discrimination. The right to equality is not considered as it lies beyond the scope of
this thesis.

32001 (1) BCLR (1) CC.

* Ibid Annexure C2 of court file 212.

'3 First National Bank of S.A Ltd t/a Wesbhank v Commissioner for South African Revenue Services
and Another 2001 (7) BCLR 715 (C), [2001] 63 SATC 432.
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that the taking of the property of an affected owner (i.e. one who is
not by definition an importer) is, in principle, a violation of s 28 of
the Interim Constitution or s 34 of the Constitution. It may be
different where the impugned tax is oppressive or partial and
unequal in its operations; but customs duty is a form of taxation
acknowledged worldwide. If its reach seems broader than it need
be, that is no ground for a constitutional challenge.’™

In the Constitutional Court Ackermann J, drawing on the court a
quo’s decision, stated that: “Taxation could not amount to deprivation or

expropriation”."”

In this case the Constitutional Court referred to the court a quo’s
decision and did not seek to contradict the views expressed by Conradie

J, which were obiter."®

In interpreting the Bill of Rights our courts have an obligation to
promote the values that underlie an open and democratic society. They
must consider international law and may consider foreign law.'® Imposing
taxes and securing payment will, in principle, be acceptable in a
democratic society, subject to the safeguards contained in the Bill of
Rights.

A survey of the approach taken in other jurisdictions will assist in
reaching a conclusion. Article 1 of Protocol No 1 of the European

Convention on Human Rights supports this approach as follows:

‘Every natural or legal person is entitled to the peaceful enjoyment
of his possessions. No one shall be deprived of his possessions
except in the public interest and subject to the conditions provided
for by law and by the general principles of international law.

The preceding provision shall not, however, in any way impair the
right of a State to enforce such laws as it deems necessary to
control the use of property in accordance with the general interest
or to secure the payment of taxes or other contributions or
penalties.’®

The Convention makes it clear that payment of taxes is not a breach

of a person’s right to the peaceful enjoyment of his or her possessions.

18 |bid [2001] 63 SATC 432 para | p 449.
" ENB (note 5 above) para 27.
18 i
Ibid.
19 Constitution s 39(1).
20 p van Dijk & G J H van Hoof Theory and Practice of the European Convention on Human Rights 2
ed (1990) 454.
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European democracies may impose taxing measures and may introduce

measures to secure payment of taxes.

Van Dijk deals with the imposition of tax and securing the payment in

Europe in the following terms:

‘Thus, the power of the national authorities to levy taxes, to
impose penalties (with due observance of Article 7), to make
social security contributions compulsory and to impose other
levies is left intact as long as there exists a legal basis for them, no
discrimination is involved, and the power is not used for a purpose
other than that for which it has been conferred.’'

The European Commission of Human Rights has decided that it is
entitled to assess a legislature’s objective in imposing a taxing measure
and may determine whether it is reasonably necessary and
proportionate.?? In Gudmundsson v Iceland® the European Commission
of Human Rights decided that even though the property tax was high it

constituted a tax in the public interest and was legitimate.?

Although Australia considers taxation to be a deprivation of property
it falls outside s 51%° of that country’s provision governing and protecting

rights to property.?®
Commenting on the position in Switzerland Van der Walt writes:

‘The institutional property guarantee (Institutsgarantie) means that
only those state interferences (including taxation) which leave the
essence of private property as a fundamental institution of the
Swiss legal system intact are acceptable in view of the
constitutional property guarantee. The institutional guarantee
implies that the state is prohibited from steadily depriving
individual taxpayers of their wealth or parts of that wealth (for
example, immovable property) through disproportionately high
taxation. ... In this regard the court referred to similar German
decisions, in which it was said that taxes which strangle
(erdrosselin) the taxpayer would be confiscatory and thus
unconstitutional.’?’

2! Ibid 465. This view is endorsed by A J van der Walt in Constitutional Property Clauses (1999) 104.
22 X v Austria [1979] 13 DR 27 at 30; also see the comments by Van der Walt (note 21above) 109.
31960 YB 3 394 422.

2*\/an der Walt (note 21 above) 109.

% Commonwealth of Australia Constitution Act 1900 (UK) s 51.

%6 \/an der Walt (note 21 above) 43.

?" Ibid 362.
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Thus, the level of taxes imposed must be reasonable and must not

disturb the essence of a taxpayer’s right to property.28

In Trinidad and Tobago the courts have evaluated the validity of a
tax and whether a particular levy unlawfully violates the taxpayer’s right to
property.29 The courts have held that the State has an inherent power to
collect taxes; however, to be valid, such taxation must serve the public

purpose and apply equally to all citizens of the country.*

The Indian Supreme Court has considered whether imposing
taxation constitutes the deprivation of property in contravention of the
property clause contained in the Indian Constitution. Dearling with this

issue Seervai writes:

‘However, the Supreme Court held in Ramjilal v I.T.O
Mohindargarh that the deprivation of property referred to in
Art.31(1) did not include taxation in view of Art.265 which provides
that “no tax shall be levied or collected save by authority of law” as
otherwise Art.265 would be rendered redundant. However, Art.265
required that the law (i) should be within the legislative
competence of the legislature, (ii) should not be prohibited by any
particular provision of the Constitution e.g. Art.276(2), 286, etc and
(iii) should not be invalid in whole or in part under Art.13. A tax law
need not satisfy the test of Art.31(2), but it did not follow that every
other Article of the chapter on Fundamental Rights was
inapplicable.”®

Commenting on the position under the American Constitution Henkin

& Rosenthal write:

‘In a literal sense, taxation is, of course, a confiscation of property;
equally clearly no organised society can function without taxation.
This has not prevented some extreme libertarians from arguing
against taxation on the basis of natural rights: “taxation of earnings
from labour is on a par with forced labour,” argues Robert Nozick.
... In a notable paper, Epstein proceeds from a similar starting
point (taxation is a taking) but notes the absurdity to which the
constitutional argument would lead — the money raised must be
returned to the individuals from whom it was collected as

%% Ibid 361 and 363.

2 Attorney-General of Trinidad and Tobago v Ramesh Dipraj Kumar Mootoo (1976) 28 WIR 304 p
316. See also Van der Walt (note 21 above) 386.

%0 Attorney-General of Trinidad and Tobago (note 29 above) 304 and 321 and see Van der Walt’s
comments in Constitutional Property Clauses (note 21 above) 386.

31 H M Seervai Constitutional Law of India A Critical Commentary 2 ed Vol 1 (1975) 716.
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“‘compensation”. His search is for an intermediate position that
allows limited constitutional supervision of the powers to tax.

There may be other constitutional grounds for challenging
taxation, but the taking of property without compensation is not
one of them. Not surprisingly, other legal systems follow a similar
course.’

The Irish High Court in Daly v the Revenue Commissioners®
considered the obligation to pay tax and the taxpayer’s right to property.
Costello J stated that where a taxpayer claims there is an infringement of
his right to private property he or she must show that those rights have
been subject to ‘an unjust attack’.>* A taxpayer will succeed where the

State fails to pass the proportionality test.*®

Daly referred to a decision of the Canadian Supreme Court, namely,
Chaulk v R,*® which formulated the proportionality test as follows:
‘The objective of the impugned provision must be of sufficient
importance to warrant over-riding a constitutionally protected right.
It must relate to concerns pressing and substantial in a free and
democratic society. The means chosen must pass a
proportionality test. They must:-
(a) be rationally connected to the objective and not be arbitrary,
unfair or based on irrational considerations;

(b) impair the right as little as possible, and

(c) be such that their effects on rights are proportional to the
objective.”’

In Daly® Costello J decided that the particular fiscal provision failed
the proportionality test because it produced results that were unfair to
taxpayers in that they caused them hardship.>® Where a fiscal provision
which is out of proportion to the objective it must achieve is challenged a
court should strike the provision down for violating a taxpayer’s right to

property.*

Kelly, writing on the Irish Constitution, expresses the following view:

%2 L Henkin & A J Rosenthal Constitutionalism and Rights — The Influence of the United States
Constitution Abroad (1999) ch 5 p 125.

%11995] 3 IR 1.

* Ibid 8.

% hid.

% 11990] 3 SCR 1303 pp 1333-1336.

¥ Daly (note 33 above) 8.

% Ibid.

* Ibid 9.

“* 1bid.
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‘The courts are particularly reluctant to hold that tax laws amount
to an unjust attack on property rights. Such laws enjoy the benefit
of a very strong presumption of constitutionality and will only fall
foul of the constitutional guarantee of property rights if they are
discriminatory or arbitrary in their operation.’’

From the review of the right to property found in other countries it
appears that the imposition of tax constitutes the taking of property.
However, such deprivation of property is generally lawful and does not

violate the particular country’s constitutional right to property.

It is contended based on Daly,42 that if South Africa introduced a
taxing measure that caused undue hardship to taxpayers it would not
pass muster under s 25 of the Constitution. Taxation constitutes a
deprivation of property but is generally lawful because the State requires
funding from its citizens to meet its obligations. Where the tax ‘... affect[s]
property rights in a manner out of proportion to the objective which the

measure is designed to achieve’*® the court should set it aside.

Where the legislature introduces a taxing measure that applies
equally to all citizens of South Africa | contend that a taxpayer will fail to
persuade a court to strike down the statute merely because it constitutes
a violation of the right to property.** A taxpayer may succeed in having a
taxing measure struck down on other grounds. For example, introducing
unfairly discriminatory taxing measures is likely to violate the right to
equality contained in s 9 of the Constitution.*® This aspect lies beyond the

scope of this thesis.

If the imposition of taxation constituted an unlawful deprivation of
property in violation of s 25 of the Constitution the taxpayer would seek to

recover compensation from the State. The State’s only means of

*1 J M Kelly The Irish Constitution 4 ed (2003) 2010 para 7.7.82.

*2 Note 33 above.

* Ibid.

* ENB (note 5 above) para 27 where Ackermann J stated that ‘[t]axation could not amount to
deprivation or expropriation’. This view is supported by Van Dijk & Van Hoof (note 20 above) 465;
Seervai (note 31 above) 716; and Henkin & Rosenthal (note 32) ch 5 p 125.

*® See, eg, Devenish (note 4 above) 37, where the author deals with the nature of the right to
equality and the consequences of unfair discrimination, and M H Cheadle, D M Davis & N R
L Haysom South African Constitutional Law: The Bill of Rights (2002) 102, where the
authors deal with unfair discrimination, the right to equality and the requirement that the
differentiation must have caused prejudice.
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financing such compensation would be from taxes themselves. Thus, a
taxpayer will fail in challenging the constitutionality of taxing provisions on
the grounds that they constitute an unreasonable and unjustifiable

deprivation of property.

| therefore conclude that, in principle, the imposition of tax is a
justifiable deprivation of a taxpayer’s property. If, however, the State
introduces an unreasonable taxing measure or a tax with an ulterior
purpose or not for a public purpose, a court should strike such measure

down as unreasonable in an open and democratic society.*®

[l DOES THE SET-OFF OF TAXDEBTS AND REFUNDS VIOLATE THE
RIGHT TO PROPERTY?

Generally in South African law set-off applies where person A owes
a debt to person B, and B is in turn indebted to A.*" Because of set-off
such persons do not have to pay their debts to each other. Historically,
the Commissioner might not appropriate a refund due to a taxpayer
under one taxing statute to liquidate a debt due to the State under
another statute.*® The Commissioner, for example, paid refunds of VAT

even though the taxpayer owed the Commissioner income tax.

Amendments to the various statutes administered by the
Commissioner specifically allow him to appropriate a refund due under
one statute against a debt due under another.*® The question arises
whether these provisions violate the taxpayer’s right to property

contained in s 25 of the Constitution.

*® Daly (note 33 above) 9.
*" R H Christie in The Law of Contract in South Africa (1991) 565 deals with set-off or compensatio
as follows:
‘Set-off or compensation or compensatio is a method by which contractual and other debts may
be extinguished. It comes into effect when two parties are reciprocally indebted to each other: “If
the debts are equal, both are discharged; if they are unequal, the smaller is discharged and the
larger is reduced by the amount of the smaller. Set-off may be regarded as a form of payment, and
even as the equivalent of payment in cash.””
See also D J Joubert in General Principles of the Law of Contract (1987) para 21.3 p 286, where the
principles relating to set-off are discussed.
*8 Income Tax Act s 102(3); VAT Act s 44(6); Stamp Duties Act 77 of 1981 s 32; Transfer Duty Act
4490 of 1949 s 20. The Taxation Laws Amendment Act 30 of 1998 introduced the amendments.
Ibid.
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For example, s 102(3) of the Income Tax Act provides as follows:

‘Where any refund contemplated in sub-section (1) is due to any
person who has failed to pay any amount of tax, additional tax,
duty, levy, charge, interest or penalty levied or imposed under this
Act or any other Act administered by the Commissioner, within the
period prescribed for payment of the amount, the Commissioner
may set off against the amount which the person has failed to pay,
any amount which has become refundable to the person under
this section.’

If a taxpayer, for example, owes the Commissioner value added tax
(‘VAT’), transfer duty or stamp duty and has overpaid his income tax,

entitling him to a refund, the Commissioner may appropriate that refund.>

When reference is made to the extensive meaning of the term
‘property’ a refund due to a taxpayer constitutes property under the
Constitution.®' The appropriation of a refund due to a taxpayer by the
Commissioner in settlement of tax debts properly due under another fiscal
statute means deprivation of property will take place under a law of
general application. Various fiscal statutes apply equally to all South
African taxpayers and are valid under s 36 of the Constitution. Thus,
appropriating a refund due under one fiscal statute to settle taxes due

under another does not constitute a violation of s 25 of the Constitution.

Unfair treatment of a taxpayer occurs when a refund is properly due
under, say, the VAT Act and an incorrect tax assessment reflects an
amount as owing to the Commissioner for income tax. Unfortunately, the
Commissioner’s staff and systems are not infallible. Payments made by a
taxpayer may be credited to the incorrect taxpayer. Alternatively, an
income tax return may be incorrectly captured and reflect an incorrect
amount of income tax payable. It is unfair for the Commissioner to
appropriate a VAT refund and apply that against an amount of income tax
reflected as owing by a taxpayer because of administrative errors made
by the Commissioner. The application of the VAT refund to settle an
income tax liability incorrectly reflected should not be upheld in an open

and democratic society because such conduct is unreasonable and

50 i
Ibid.
5! For the meaning of property as used in s 25 of the Constitution see Van der Walt (note 4 above) 9.
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unjustifiable. The Commissioner should only be authorised to apply set-off

after establishing that the income tax reflected as payable is, in fact, due.

Let us imagine that a business rendered services to the
Commissioner and encountered difficulties in obtaining payment. At the
same time the business owed the Commissioner income tax and VAT.
The business could not effect payment of the taxes due because its cash
flows were under pressure because of the non-payment of fees by the
Commissioner. The question that arises is whether the business can seek
to apply set-off of the VAT and other taxes due to the Commissioner
against the debt due by the Commissioner for services rendered.
Unfortunately, the fiscal statutes do not allow a taxpayer in such
circumstances to apply set-off and South African Railways v Kemp®?

supports this.

In this case the court decided that the defendant could not reduce
the amount due to the South African Railways by an amount due to him
by the Department of Defence. The court ruled that the funds
administered by the South African Railways were placed in the Railways
and Harbour Fund and the amount due by the Department of Defence
would come from the Consolidated Revenue Fund.>® The court decided
the defendant had to pay the amount claimed by the Railways and then

claim the amount due from the Department of Defence.

The difficulty Kemp faced was that the amount due to him was
payable by one State department and the amount payable by him was
due to another.> Today a court hearing a similar matter would need to
comply with s 39(2) of the Constitution under which the courts must
promote the spirit and objects of the Bill of Rights.*® A court faced with a
taxpayer applying set-off of amounts due by the Commissioner for
services rendered against tax due by the taxpayer may reach a different

conclusion from that in Kemp®® because the taxpayer is dealing with an

521916 TPD 174.

>3 |bid 179.

* Ibid.

% De Waal (note 3 above) 143,
% Note 52 above.
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organ of state and the provisions of s 39(2) of the Constitution. A court
may agree to set-off on the basis that it is fair to the taxpayer and

promotes the Bill of Rights.

The Organisation for Economic Co-Operation and Development
(‘OECD’), which considered the question of whether a taxpayer may
offset his tax liability against debts owed by the government, stated in its
1990 report: ‘Offsetting a tax liability against a government debt is
generally not permitted, though Greece and Turkey do so and a few
countries allow it under certain conditions.”®’ In those countries that permit
set-off it may only apply if the liability relates to taxes due and payable to

the same level of government.*®

A South African taxpayer would have to institute recovery
proceedings against the Commissioner for the outstanding debt for
services rendered. Unfortunately, the cost of proceeding to court is
significant and the taxpayer could become insolvent before recovering the
amount due. The fiscal statutes should provide for a taxpayer to apply
set-off where he or she has not received timeous payment from the
Commissioner for services rendered and, as a result, cannot pay the
taxes due. Alternatively, the Commissioner should defer payment for
taxes due until he settles the amounts due to the taxpayer for services

rendered.

IV DOES A DELAY IN RECEIVING A TAX REFUND CONSTITUTE A
DEPRIVATION OF PROPERTY?

If a taxpayer overpays income tax he or she may seek a refund
under s 102 of the Income Tax Act. In certain circumstances the taxpayer
may receive interest on the overpaid tax under s 89quat of the Act.

%" Taxpayers’ Rights and Obligations: A Survey of the legal situation in OECD countries (1990) 20
and table 23 p 84.
*® Ibid.
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Section 89quat (4) currently provides that interest shall be payable
only to provisional taxpayers where the refund exceeds R10 000 or the

taxpayer’s taxable income exceeds certain specific amounts.

Section 89quat of the Income Tax Act provides that provisional
taxpayers with a February year-end pay interest to the Commissioner and
receive interest from the Commissioner after seven months from the end
of the year of assessment. For provisional taxpayers with a year-end
other than February interest is payable to and by SARS after six months
from the end of the taxpayer’s year of assessment. In these cases
taxpayers receive interest on the refund payable to them. If a provisional
taxpayer properly manages his or her tax affairs he or she should not
become liable to pay tax to the Commissioner on assessment nor should

he or she become entitled to a refund.

However, it may happen that a taxpayer overpays provisional tax
because the taxable income reflected on the previous assessment is
greater than the taxable income derived in the later year of assessment.
Section 89quat of the Income Tax Act provides that interest is payable in

cases where the provisional taxpayer overpays income tax.

Those persons who are not provisional taxpayers do not pay interest
to the Commissioner until the due date of the assessment issued to them
has passed. | submit that it is thus equitable for non-provisional taxpayers
not to receive interest from the end of the tax year until the due date of

the assessment.

My concern is the unreasonable delay of refunds to non-provisional
taxpayers. If a taxpayer files his or her tax return on time he or she
should receive the refund within a reasonable time. The failure to pay
interest on a refund unreasonably delayed constitutes a violation of the
taxpayer’s right to property contained in s 25 of the Constitution. The
Income Tax Act should provide for the payment of interest when the issue
of the assessment is unjustifiably delayed. The statute should also
require that the Commissioner issue assessments promptly to non-

provisional taxpayers.
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A taxpayer may challenge the interest receivable if the prescribed
rate is lower than the rate of interest earned on an investment with a
financial institution.>® A question that arises is whether the rate of interest
payable to a taxpayer is reasonable. If the taxpayer is an entrepreneur,
his or her business would typically generate returns greater than the rate
of interest payable by the Commissioner under the Income Tax Act. Is the
shortfall between the rate of return the entrepreneur generates compared
to the rate of interest payable by the Commissioner on the delayed refund
an unlawful deprivation of the taxpayer’s property? The rules regulating
the payment of interest on refunds apply to taxpayers generally and do
not distinguish between taxpayers other than between those who are
provisional taxpayers and those who are not. The section thus constitutes
a law of general application and | contend that such a provision is
reasonable and justifiable in an open and democratic society. A revenue
authority should pay a market-related rate of interest to a taxpayer who
has overpaid tax, failing which the taxpayer may argue that the rate of
interest is too low and thus constitutes an unjustifiable deprivation of

property.

It would be more equitable if the rate of interest due to the
Commissioner equated with that paid by the Commissioner for income
tax purposes. In the case of VAT the rate of interest due to the
Commissioner is the same as that paid by the Commissioner on a VAT
refund. Further, where a taxpayer who succeeds in an income tax appeal
has paid the tax in dispute the Commissioner refunds the tax plus interest
at the same rate as is due to him.®® The Income Tax Act should remove
the disparity.

The interest received by a provisional taxpayer from the
Commissioner is liable to income tax. However, the interest levied by the

Commissioner is not deductible for tax purposes, which increases the

> The “prescribed rate’ as defined in the Income Tax Act is, with effect from 1 November 2007, 13
per cent per annum, and the prime bank overdraft rate is 14 per cent per annum, with effect from 14
October 2007.

% Income Tax Act s 88 and VAT Act s 36.
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cost of the interest paid to the Commissioner.®' A taxpayer would find it
difficult to show that, on constitutional grounds, the interest received from
the Commissioner is not taxable. A taxpayer must declare all interest
received for tax purposes. It would be equitable if interest paid to the
Commissioner were deductible for tax purposes but it will be difficult to
challenge this provision, which applies to all taxpayers. The only
taxpayers who have a case for claiming interest are those who are not
provisional taxpayers, where the Commissioner delays their refund
unreasonably. Such taxpayers should place the Commissioner in mora
and seek mora interest on the delayed refund. It would be preferable,
however, if the legislature introduced amendments to cater for the
payment of interest on refunds that the Commissioner has unreasonably

delayed.

V  MAY THE TAXPAYER RECOVER FROM THE COMMISSIONER
WASTED COSTS INCURRED THROUGH UNREASONABLE
CONDUCT BY TAX OFFICIALS?

The Commissioner may audit a taxpayer and issue a revised
assessment. If the taxpayer has incurred professional fees because of
consultations with attorneys or accountants to deal with the matter, the
taxpayer cannot feel aggrieved if the revised assessment is valid.
However, where the Commissioner issues additional assessments
without proper foundation, is the taxpayer entitled to recover his costs

from the Commissioner?

The Commissioner frequently institutes audits and investigations
because of anonymous tip-offs received from estranged spouses or
disgruntled employees. Where the complainant has made vexatious
allegations against the taxpayer and the taxpayer has incurred

accounting and other professional fees in answering the Commissioner’s

81 This disparity in treatment has been raised in submissions made by SAICA to the Commissioner.
The Commissioner views the interest levied on late payment of tax as a form of penalty, which, in
principle, should not be deductible for tax purposes.
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queries, the taxpayer suffers a decline in his or her patrimony. This

constitutes a deprivation of the taxpayer’s property.

The decision to engage professional advisors rests solely with a
taxpayer. However, because of the complexities of South African fiscal
legislation the taxpayer should not, in my submission, deal with the
Commissioner without professional assistance. Is the taxpayer not
entitled to recover his or her costs where the Commissioner acts
unreasonably? There is currently no authoritative statement of the
position in South Africa. A review of how other countries deal with this

issue is instructive.
Bentley comments that:

‘In a successful appeal, taxpayers should have the right to
compensation for legal costs and expenses that they have
incurred. They should also have the right to compensation for
personal or economic loss resulting from any actions taken by the
tax authorities without lawful authority or cause. This would include
where an employee of the tax authority disregards the
requirements of the tax law and regulations to the detriment of the
taxpayer, for example, by releasing without authorisation,
commercially sensitive information on a taxpayer’s file, either
generally, or to another taxpayer. Compensation should be
available for inadvertent as well as intentional or reckless actions.
The protection for the government would be that the taxpayer
would have to show loss.

It might be reasonable for the government to place a cap on the
compensation, to limit its exposure to massive claims. It is
detrimental to the proper administration of the tax system if the tax
authority is restrained in its proper pursuit of tax evasion and fraud
for fear of facing large damages claims in the event that it cannot
prove its case.’®

Sweden allows taxpayers to recover costs in limited cases. Hultqvist

summarises the position in Sweden in the following terms:

‘Finally, the taxpayer may recover costs if there are very special
reasons for reimbursement. For example, they may be reimbursed
if the tax authority has been negligent, or nearly so, when auditing
a company and has forced the taxpayer to pay a lawyer or
accountant to defend itself against unreasonable tax charges. This
provision is rarely applied.

The taxpayer never has to pay the tax authorities their litigation
costs. On the other hand, taxpayers are not reimbursed for their

62 D Bentley Taxpayers Rights: An International Perspective (1998) 56.
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own work or other internal costs in an action. This applies equally
to the cost of using in-house lawyers.’®®

In the United Kingdom Newth has stated the following:

‘It has to be said that, nowadays, satisfaction is often reached at
this point and restitution may be made by an official apology, with
or without compensation to reimburse the fees of the professional
advisor and/or a consolatory payment to the client. | have taken
this route myself and reached an entirely satisfactory settlement
with a Revenue department.’®*

The Australian authorities have released draft guidelines explaining
how taxpayers may claim compensation from the Australian Tax Office

where that office’s conduct has caused loss.®®
Writing about the position in the USA Scott comments:

‘Congress has enacted some express rights to recover damages
from the IRS. Because the action for improper disclosure of
information is available for negligence and the damages are the
greater of $1 000 or the actual damages for each disclosure,
people have a reasonable opportunity to recover compensation for
their injuries.

Other rights are limited to the point that few people can recover. A
proposal to include assessment in the malpractice statute was
rejected, and the collection malpractice requirements are very
difficult to satisfy. Because it is available only to the taxpayer,
Congress intentionally excluded cases where collection is
attempted from another person. Grounds are difficult to prove
because there must be a reckless or intentional disregard of the
Code or regulations, and damages are limited to the lesser of
$100 000 or the “actual, economic damages”. Because a proposal
to authorise recovery of actual damages for negligent collection
was rejected, Congress wanted to restrict recoveries. ...

Because they have a substantial track record of lawless conduct,
remedies in addition to damages are needed to regulate the
activities of the IRS and its employees. Possibilities include
injunctions to prohibit future misconduct, class actions to make
remedies available to groups of people, and publicity of all
damages judgements against the IRS or its employees.’66

%3 A Hultqvist ‘Taxpayers’ Rights in Sweden’ in Bentley (note 62 above) 306.

% J T Newth ‘Complaints, redressing compensation’ (2004) Simon’s Tax Briefing 122 1 and 2.

% A Carey ‘ATO’s Compensation Guidelines’ (2003) Australian Weekly Tax Bulletin 38 item 1618

p 1444,

% R A Scott ‘Suing the IRS and its employees for damages: David and Goliath’ (1996) 20 Southern
Ilinois University Law Journal 507, the amount of damages was increased to $1 000 000 under the
Taxpayer Bill of Rights 2 PL 104-168. See further Technical and Miscellaneous Revenue Act of 1988
PL 100-647 Subtitle J, Section 6241(a) of Taxpayer Bill of Rights 1 and A Greenbaum ‘United States
Taxpayer Bill of Rights 1, 2 and 3: A path to the future or Old Whine in new bottles?” in Bentley
(note 62 above) 347.
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In the light of experience abroad, where a taxpayer has suffered
financial prejudice because of unreasonable conduct by the
Commissioner | would argue that he or she may recover damages from
the Commissioner. A taxpayer may institute an action for damages on
delictual grounds but it remains unclear how a court will decide on such
an action in the tax arena. A taxpayer may, based on the decision of the
court in Carmichele v Minister of Safety and Security and Another®’
succeed with a claim, based in delict against the Commissioner, where

his officials have acted wrongfully.®®

Where the taxpayer shows that he or she has suffered loss as a
result of the negligent acts of the Commissioner’s officials, a court should

award damages.®

The legislature should introduce measures prescribing the
circumstances in which a taxpayer can recover damages from the
Commissioner. Such legislation would act as a counter balance to the
Commissioner’s draconian powers, which are unfortunately occasionally
abused by the Commissioner’s officials. However, the proposed
legislation should not constrain the Commissioner in effectively exercising
his mandate under the SARS Act. The proposed measures would
enhance the fair and proper administration of the tax system in South

Africa.

WHERE THE COMMISSIONER SEEKS TO HOLD DIRECTORS OF
COMPANIES PERSONALLY LIABLE FOR THE TAX DEBTS OF A
COMPANY DOES THIS BREACH THEIR RIGHT TO PROPERTY?

In starting a business undertaking a choice must be made of which
entity to use in conducting the business. If an entrepreneur conducts
business as a sole proprietor or in partnership with other persons he or

she exposes his or her personal assets to his or her creditors if the

672001 (10) BCLR 995(CC).

* Ibid 1012.

%9 C Hoexter Administrative Law in South Africa (2007) 467 and L Baxter Administrative Law (1984)
600-16. For law of delict generally, see J Neethling et al Law of Delict 2 ed (1994). A comprehensive
analysis of the Commissioner’s liability under the law of delict lies beyond the scope of this thesis.
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business fails. Alternatively, the choice is to conduct the business as a
close corporation governed by the Close Corporations Act 69 of 1984, or
as a company governed by the Companies Act 61 of 1973 or as a
business trust regulated by the Trust Property Control Act 57 of 1988. A
principle of company law limits the directors’ and shareholders’ liability for
the debts of a company. Where, however, any officers of the company,
including its directors, trade recklessly and defraud creditors they are
personally liable for the debts of the company.’® A court may also pierce
the corporate veil in appropriate cases.”' A close corporation limits the
liability of members unless it trades in insolvent circumstances, cannot
meet its debts when they fall due, or if the court rules that there is an
abuse of the juristic personality.”? In addition, s 63(a)-(h) of the Close
Corporations Act prescribe various circumstances where the members

are jointly and severally liable for certain debts of the corporation.

Various fiscal statutes contain provisions allowing the Commissioner
to disregard the principle of limited liability conferred on shareholders and
directors of companies and members of close corporations.

Paragraph 16(2C) of the Fourth Schedule of the Income Tax Act provides
as follows:
‘Where an employer is a company, every shareholder and director
who controls or is regularly involved in the management of the
company’s overall financial affairs shall be personally liable for the

employees’ tax, additional tax, penalty or interest for which the
company is liable.’™

If a company fails to withhold and/or pay over employees’ tax,
comprising Pay As You Earn (‘PAYE’) and Standard Income Tax on
Employees (‘SITE’) from employees’ remuneration, the Commissioner
may recover the tax from either the directors or the shareholders of the
company. The above provision does not take account of the negligence

"0 See Companies Act 610f 1973 s 424. Business Day reported that the company secretary and
financial manager of Macmed Ltd (in liquidation) were personally liable for all the company’s debts
because they had traded recklessly. See ‘Court hands Macmed Chiefs a R647m bill’ (6 February
2004) and ‘Alan Hiscock retreats to lick his wounds’ Business Report (8 February 2004).

"MH S Cilliers et al Corporate Law 2 ed (1992) para 1.23 p 11.

"2 Close Corporations Act 69 of 1984 ss 64 and 65.

" This paragraph was inserted in the Income Tax Act by s 86(b) of the Revenue Laws Amendment
Act 45 of 2003. The VAT Act contains a similar provision in s 48(9).
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or state of mind of the shareholder or director of the company. It only
requires the director of the company to control or be regularly involved in
managing the company’s financial affairs. Paragraph 16(2C) of the Fourth
Schedule of the Income Tax Act is thus harsh where there is no direct

involvement by a director in the daily business of the company.

The rationale for this provision is that the amounts of employees’ tax
due by an employer to the Commissioner constitute ‘trustee funds’.”* An
employer must withhold and deduct employees’ tax under the Fourth
Schedule of the Income Tax Act from remuneration paid to its employees
and pay those amounts to the Commissioner on behalf of its
employees.” Similarly, VAT collected by vendors from members of the

public also constitutes ‘trustee money’ due to the Commissioner.”

Where a company fails to pay assessed income tax the
Commissioner is unable to recover such tax from the directors or
shareholders of the company under the Income Tax Act.”” The Act does
not override the general principle limiting the liability of a company’s

shareholders.

| question whether the provisions of para 16(2C) of the Fourth

Schedule of the Income Tax Act and s 48(9) of the VAT Act comply with
the principles contained in the Constitution. Where the shareholders or
directors conduct a business negligently, or with the intention to defraud
the Commissioner, such persons should lose the protection available to
them under s 424 of the Companies Act. Where the directors administer
the business according to sound financial principles and the business
fails it is questionable why the Commissioner should be able to recover
unpaid employees’ tax, additional tax, penalties and interest from the

directors personally. | suggest the affected persons could argue that para

™ Income Tax Act para 2 of the Fourth Schedule read with para 16(2C).

" Ibid para 2 of the Fourth Schedule.

"® VAT Act s 48(9). According to ‘Penalties And Offences’ (2004) 24 Weekly Tax Bulletin (ATP)
item 993 p 878 directors and offices of a corporation in Australia may, in certain cases, be held
personally liable for ‘... unremitted PAYG and GST’ (Australian GST is similar to our VAT).

" From a review of the provisions of the Income Tax Act it is apparent that the Commissioner cannot
recover income tax from the directors and shareholders of a company utilising the provisions of that
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16(2C) of the Fourth Schedule of the Income Tax Act constitutes a

violation of the taxpayers’ right to property in s 25 of the Constitution.

A director of a company has a fiduciary duty to the company and
must act with care and skill.”® The failure by a director to pay over
employees’ tax and/or VAT could constitute a breach of the director’s

statutory duty to the company.

| accept that public interest demands that the Commissioner should
rank preferentially vis-a-vis the taxpayer’s other creditors. However, the
legislature could have introduced less punitive measures to protect the
Commissioner. Currently the Commissioner enjoys preference over other
creditors in relation to the payment of debts due by liquidated or
sequestrated taxpayers.” The recovery provisions under consideration
should require negligence, recklessness, or an intention by the taxpayer
not to pay SARS. The measures are thus too broad and require to be

reviewed and narrowed down in the manner suggested.

Interest, additional tax and penalties levied by the Commissioner do
not constitute funds held in trust by a taxpayer. The right to recover such
amounts from a member of a close corporation or director or shareholder
of a company may be invalid. Unfortunately, no cases have been decided
that deal with this principle. The requirement to pay the interest,
additional tax and penalties on employees’ tax and VAT could constitute
an arbitrary deprivation of the director’s property where that director has

acted reasonably.

DOES THE IMPOSITION BY THE COMMISSIONER OF ADDITIONAL
TAX AND INTEREST VIOLATE THE RIGHT TO PROPERTY?

The Income Tax and VAT Acts both contain provisions whereby
additional tax, if imposed, may amount to up to twice the tax that would
otherwise have been payable by a taxpayer.?® The other fiscal statutes

"8 Cilliers et al (note 71 above) para 10.09 p 135 and para 10.22 p 142.

7 See Insolvency Act 24 of 1936 s 101.

8 For example, s 76 of the Income Tax Act and s 39 of the VAT Act, which contains a similar
provision.
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administered by the Commissioner also contain provisions allowing for
the imposition of additional tax.®" In addition, a taxpayer faces the
imposition of certain penalties and fines provided for in the various fiscal

statutes.®?

The Commissioner has the power to levy a penalty equal to 10 per
cent of PAYE paid late.®® The Commissioner may levy a late payment
penalty under various fiscal statutes in those cases where the taxpayer

fails to pay tax timeously.®

Section 75 of the Income Tax Act specifies those actions which will
constitute an offence under the Income Tax Act. A taxpayer who violates
s 75 faces criminal prosecution and, if convicted, exposure to a fine or
imprisonment for any of the offences listed in s 75 of the Income Tax
Act.®

Further, the Commissioner may levy interest at the prescribed rate in
those cases where tax is overdue or where there is late payment of
provisional tax.® In countries abroad, the opinion is that the imposition of
interest by the Commissioner is a form of penalty imposed on the
taxpayer.?” The conclusion is that taxpayers should be subject to interest
or penalties but not both, as this amounts to them facing a similar impost

for the same offence.

81 See, eg, s 17A of the Transfer Duty Act 40 of 1949, inserted by way of s 7(1) of the Revenue Laws
Amendment Act 45 of 2003. The Commissioner must exercise his discretion in determining the
quantum of the additional tax imposed. | will consider this aspect further in ch 5, dealing with the
taxpayer’s right to administrative justice.

82 See, eg, Income Tax Act para 6(1) of the Fourth Schedule and s 75; VAT Act ss 39(i), 58 and 59;
Transfer Duty Act 40 of 1949 ss 4 and 17.

8 Income Tax Act para 6(1) of the Fourth Schedule provides: ‘If an employer fails to pay any amount
of employee’s tax for which he is liable within the period allowable for payment thereof in terms of
para 2 he shall, in addition to any other penalty or charge for which he may be liable under this Act,
pay a penalty equal to 10 per cent, of such amount.’

% See, eg, VAT Act s 39, which also imposes a penalty for the late payment of VAT.

8 The fiscal statutes administered by the Commissioner contain a schedule of offences peculiar to the
fiscal statute concerned. Where taxpayers commit the offence listed in the respective fiscal statute
they stand exposed either to the imposition of a fine or to a term of imprisonment if they are
convicted.

8 See, eg, Income Tax Act s 89, which levies interest on overdue tax, and s 89 quat, which imposes
interest on late or underpayment of provisional tax; also similar provisions in the VAT Act and other
fiscal statutes. This is also the case with the skills development levy and unemployment insurance
contributions.

8 Note 57 above para 3.39 p 19.
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The tax due, as well as any penalties and additional tax levied by the
Commissioner, is subject to interest, thus increasing the interest finally

payable.

Under s 89 of the Income Tax Act South African taxpayers may be
subject to interest on the late payment of assessed tax and additional tax.
The imposition of the penalties, additional tax and fines provided for in
the various fiscal statutes may have dire financial consequences for

taxpayers and directly affects their right to property.
Arnold deals with penalties imposed in South Africa as follows:

‘B.3.9.1 Comparison of the Canadian and South African
provisions

The basic approach of the Canadian Income Tax Act to penalties
is considerably different from the approach in s 75 of the South
African Income Tax Act. Under the provisions of the Canadian
Income Tax Act, different penalties are provided for different
offences. In this way, serious fines and imprisonment are
restricted to serious offences such as tax evasion. Minor offences
such as the late filing of a tax return are punishable by minor
financial penalties.

B.3.9.2 Reasonableness

In my opinion, it is inappropriate, even if not unconstitutional, for
major and minor offences to be subject to the same penalty and
then to rely on the authorities not to impose penalties on what they
perceive to be minor offences.

B.3.9.5 Suggested reforms

In light of the foregoing discussion, it seems appropriate for the
penalty provisions of the South African Income Tax Act to be
reviewed and restructured. There should be civil penalties that
apply automatically where the taxpayer or another person fails to
provide the necessary information or provides incorrect or false
information. The amount of the penalty should be appropriate to
the nature of the offence. ... In some situations it may be
appropriate for the amount of the penalty to be based on the
amount of the understatement of the taxpayer’s tax liability.
Criminal penalties should be restricted to serious offences such as
tax evasion.’®

8 B J Arnold Opinion prepared for the Commissioner of Inland Revenue for the Republic of South
Africa, Annexure H to Affidavit filed by Mr T F VVan Heerden, former Commissioner for Inland
Revenue, to the Constitutional Court application CCT/22/96 pp 62-68. Bentley (note 62 above) 120
indicates that penalties in Canada vary according to the nature of the offence and whether it is a repeat
offence.
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The position in other countries will assist in determining whether the
imposition of additional tax and other penalties violates the taxpayer’s

constitutional right to property.
Bentley writes of penalties imposed in other countries:

‘Penalties are normally set out in statutes or regulations. It should
be clear when they apply and in what circumstances. There should
also be guidelines setting out how the tax authorities will exercise
any discretion that they have in imposing penalties.’®

The penalties imposed by the Inland Revenue Department, New
Zealand, take account of shortfalls identified in the taxpayer’s income,
and whether such identification takes place, for example, before or after
notification of an audit.*® In New Zealand, writes Alston,

‘[t]he civil penalties include “shortfall penalties” for which standard
rates are set but which may be either reduced, if the taxpayer
makes a voluntary disclosure or if the shortfall is temporary in

nature, or increased if the taxpayer obstructs the Commissioner in
determining the correct tax position.’®"

New Zealand allows for an increase in penalties if the taxpayer
seeks to obstruct the New Zealand Revenue. The revenue authorities
reduce the penalties where the taxpayer co-operates and assists, or

advises the revenue department of the shortfall before an audit starts.

Sommerhalder & Pechler summarise the position in the Netherlands

as follows:

‘In certain circumstances the tax inspector can increase the
assessment. An administrative penalty of 100% is given if an
additional assessment is necessary due to the intent or gross
negligence of the taxpayer (AWR Art 18). The inspector, however,
may remit all or any part of this penalty at her or his discretion
(VAB para 18). Unless severe fraud is involved, the actual fine is
usually reduced to 50% or lower.

The taxpayer may be punished by criminal sanctions for filing a
return irregularly, too late or not at all, for furnishing the tax

% Bentley (note 62 above) 54.

% A Alston ‘Taxpayers’ Rights in New Zealand” in Bentley (note 33 above) 280. The standard rate of
penalties may be reduced by 75 per cent if disclosure is made before notification of an audit. If it is
made after notification of an audit, the reduction is 40 per cent. Where the disclosure is made at the
time of filing the return the penalty is reduced by 75 per cent. However, if the taxpayer obstructs the
authorities the penalty is increased by 25 per cent.

*! Ibid 280.

% Ibid.
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administration with incorrect or incomplete information, for
providing the tax administration with incorrect or incomplete
information, for providing the tax administration with false or
falsified books and other records, for not keeping proper books
and other records while obliged to do so, or for failing to preserve
these books and records for a period of 10 years (ADW Art

68 (1))."%

At 100 per cent the penalties in the Netherlands are thus half the
200 per cent the Commissioner may levy in South Africa.®* However,
according to the OECD survey, penalties in countries abroad range from
40 per cent in Sweden and Japan to as much as 300 per cent in Turkey

and 400 per cent in Switzerland.*®

Unfortunately South African fiscal legislation, unlike that of other
countries, does not contain a graduated system of penalties depending
on the particular nature of the offence. Under the Income Tax Act the
Commissioner may impose additional tax up to twice the normal tax
otherwise payable, regardless of the offence committed. In practice, the
question of additional tax may be subject to agreement and negotiation
between the taxpayer and the Commissioner. In the 2006 Budget Speech
the Minister of Finance said that, in future, guidelines would specify the
circumstances under which the Commissioner may impose additional

tax.® Unfortunately, these guidelines remain outstanding.

The penalties, additional tax and fines leviable under the various
fiscal statutes constitute a deprivation of the taxpayer’s property. Given
that the provisions levying these amounts constitute laws that are not
arbitrary and are generally applicable to all taxpayers they are lawful
under s 25(1) of the Constitution. Fiscal statutes around the world contain
provisions whereby the revenue authority of the country concerned may
levy, inter alia, fines and penalties on defaulting taxpayers to improve

taxpayer compliance. It is contended that the penalty and related

% R A Sommerhalder & E B Pechler ‘Protection of Taxpayers’ Rights in the Netherlands’ in Bentley
(note 62 above) 327 and 328.

% This is particularly the case with income tax, in accordance with s 76 of the Income Tax Act, and
VAT, where s 60 of that Act allows for the Commissioner to impose additional tax up to 200 per cent
of the VAT not paid over.

% Note 57 above paras 3.39 and 3.40 p 19.

% 15 February 2006, National Treasury Budget Review 82.
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provisions are reasonable, necessary and justifiable in an open and
democratic society to ensure that the State timeously collects the taxes
due to it. It is thus unlikely that a taxpayer would succeed in showing that
the imposition of penalties, additional tax and fines constitutes an

unlawful violation of his or her right to property.

VIII DOES THE PROHIBITION ON PAYMENT OF INTEREST ON
DELAYED VAT REFUNDS BREACH THE RIGHT TO PROPERTY?

Normally a vendor may receive interest under the VAT Act if the VAT
refund due remains unpaid within 21 business days after submitting a
VAT return to the Commissioner.®” Where a VAT return is defective
interest is only payable from the date on which the information not
previously supplied becomes available to the Commissioner.*® Similarly,
if the Commissioner conducts an audit of the taxpayer’s affairs, interest
is due only on completion of the audit.” If a VAT vendor reflects VAT
refundable and has failed to supply VAT returns to the Commissioner,
interest is not normally payable until that vendor submits the outstanding
VAT returns.

Section 45(1)(iA) of the VAT Act prevents the Commissioner from
paying interest on any VAT refund due if he identifies a vendor as not

having submitted a return due under any other fiscal statute.
The section provides as follows:

‘Where the vendor is in default in respect of any of his obligations
under this Act or any other Act administered by the Commissioner,
to furnish a return as required by such Act, the said period of 21
business days shall be reckoned from the date on which any such
outstanding return or returns furnished by the vendor as required
by such Act are received by an officer of the South African
Revenue Service.” [my emphasis].'®

Thus, if the vendor neglects to submit PAYE or Unemployment

Insurance Fund contributions or other returns to the Commissioner

% The VAT Act s 45(1).

% Ibid s 45(2)(i).

% Ibid s 45(2)(ii).

100 gee also VAT Act s 39(I)(a)(ii).
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interest is not payable on the VAT refund due to the vendor. This is
regardless of the amount due under the other statute or the nature of

the return not submitted to the Commissioner.

The Income Tax Act 27 of 1997 inserted s 45(1)(iA) into the VAT Act
89 of 1991, further amending it by Acts 30 of 1998 and 60 of 2001. The
Explanatory Memorandum on Act 60 of 2001 referred to the amendment
to s 45(1)(iA) of the VAT Act ‘as textual in nature’. However, in practice,
the Commissioner sometimes delays paying significant amounts of VAT
refunds due to vendors. He also refuses to pay interest either because
the vendor owes a small amount under another fiscal statute or because
the Commissioner has not received a return required under another
fiscal statute. The difficulty a vendor faces is where the vendor has
submitted to the Commissioner the returns required under another fiscal
statute and the Commissioner is unable to locate those returns in his
office. In practice the Commissioner has, in such cases, relied on
s 45(1)(iA) as a reason for not paying interest on the delayed refund of

VAT legally due to the taxpayer.

Section 45(1)(iA) of the VAT Act constitutes a law of general
application as envisaged in s 25(1) of the Constitution. | submit that it
violates the taxpayer’s constitutional right to property contained in s 25
on the basis that the provision constitutes an unlawful deprivation of the
taxpayer’s property. To require that a taxpayer forfeit interest on an
overpayment of VAT regardless of the taxpayer’s circumstances or the
nature of the offence allegedly committed is arbitrary. Interest should
only be suspended under s 45(1)(iA) where the offence committed
under another fiscal statute is serious. For example, the failure to submit
a nil provisional tax return should not result in a suspension of interest
as the Commissioner may achieve his objective by less draconian
means. It is more reasonabile if, in such cases, there is a suspension of
interest due on the income tax until the taxpayer becomes entitled to

interest on the VAT overpaid.

| contend that the provisions of s 36 of the Constitution do not assist

the Commissioner, as the effect of s 45(1)(iA) is disproportionate to the
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offence committed under another fiscal statute. The provisions
contained in s 45(1)(iA) of the VAT Act are unreasonable and

unjustifiable in an open and democratic society.

Amendments to s 45(1)(iA) should provide the Commissioner with
the discretion to pay interest to vendors where the violation of the other
fiscal statute is inconsequential. The legislature should introduce less
restrictive means to achieve the Commissioner’s purpose of ensuring

compliance with other fiscal statutes.

IX DOES THE ENACTMENT OF FISCAL AMENDMENTS WITH
RETROSPECTIVE EFFECT BREACH THE RIGHT TO PROPERTY?

May a taxpayer challenge the effective date of an amendment to the
Income Tax Act on the basis that it breaches the right to property if it is

introduced with retrospective effect?

Amendments to fiscal legislation normally take effect from a date
after enactment. However, on occasion the National Treasury proposes
tax legislation that takes effect retrospectively. | contend that the
introduction of fiscal legislation with retrospective effect constitutes a
deprivation of property as envisaged in s 25 of the Constitution.'" Ideally,
a change in taxing measures should relate to future events because if it
relates to past events it constitutes confiscation of property held by the

taxpayer before the measure’s enactment.'®

The Constitution contains no specific prohibition against the
introduction of tax amendments with retrospective effect. | refer to
commentators on the experience of other countries. Bentley writes:

‘A problem fundamental to taxation is retroactive legislation. One

of the tenets of most legal systems is that legislation should not
have retrospective effect. Citizens have a right to be required to

101 See A Duncan ‘Hidden Assets’ De Rebus (July 2004) 30, where the view is expressed that if the
legislature retrospectively rescinded the amnesty granted under the Exchange Control Amnesty and
Amendment of Taxation Laws Act 12 of 2003 this would constitute a violation of s 25.

192 For example, when the legislature decided to introduce CGT the legislation was drafted in order to
ensure that CGT did not arise on capital gains attributed to the period prior to 1 October 2001, that is,
the date on which CGT came into force. See, eg, paras 25, 29 and 30 of the Eighth Schedule to the
Income Tax Act.
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act only in accordance with laws enacted by the legislature and
not simply in accordance with statements of legislative intention.
Tax laws stretch this rule to its limit. However, even tax legislation
is seldom passed so that the law applies from a date earlier than
the date that the legislation was first announced. That would be to
require taxpayers to obey a law which was yet to be
foreshadowed. However, tax legislation is notorious for giving
effect to vague forms of earlier announcements or indications that
a law would be passed in that area.”’®

According to Bentley there are different forms of retrospective
legislation.’™ The legislature often introduces amendments giving effect
to earlier, administrative interpretations of the law. Retrospective
legislation also includes announcing the enactment of amendments,
ultimately broader in nature and effect than originally indicated, to achieve
the desired result. However, the legislation as enacted takes effect from
the date of the earlier announcement. Bentley states that in those
countries adopting self-assessment with onerous penalties for non-
compliance, the taxpayer should have a legitimate expectation of certainty
in the tax laws — for instance, legislation should not be introduced via
media release.'® He concludes that such procedure is ‘offensive’ and

‘unfair’ in a democratic society.'%

Bentley indicates that the introduction of retrospective legislation is
justifiable in those cases to correct wrongs done to taxpayers, to confer
benefits that do not prejudice taxpayers and to rectify errors in
legislation.’®” He expresses the view that, in order to close identified
loopholes, it is occasionally necessary for government to introduce

measures that take effect from the date of the announcement.'®®

Li points out that in Canada tax legislation often takes effect on the
date it is announced in the Budget Speech. ' This is despite the fact that
it might be a considerable time before the legislation is enacted. She

points out that this creates uncertainty from the date of the announcement

1% Note 62 above 38.

1% 1pid.

1% 1pid.

1% 1hid.

7 1bid.

1 1bid.

1993 Li “Taxpayer’s Rights in Canada’ in Bentley (note 62 above) 134.
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until the proposed measure is enacted and that a lengthy waiting period
may undermine the rule of law. Li states that the Canadian courts have

refused to upset the budgetary process.

She indicates that under the Canadian Constitution Parliament and
the provincial legislatures have an unfettered discretion in deciding the
effective dates of new tax laws and points out that the Canadian Charter
of Rights requires that the intended retrospective effect must be clear and
unequivocal. Based on Li’'s commentary it appears that the Canadian
courts have ruled that retrospective tax legislation does not undermine the

rule of law or violate the provisions of the Charter.

Considering the position in Germany Daiber comments that
taxpayers’ rights include the right to certainty and the prohibition of laws
which apply retrospectively."'® She correctly expresses the view that
retroactivity takes two forms: ‘[u]nder one form, future legal consequences
are established but are based on past facts. Under the other form the

»111

legal consequences based on past facts are retroactive. . The second

form is unconstitutional under German law.'"?

Dealing with the question of retrospective tax legislation generally
Baker states:
‘There is no clear consensus that retrospective tax legislation
breaches the rights of taxpayers. This view is taken in certain
countries (see, for example, Article 3 of the Italian Law 212 of 27t
July 2000), and tax legislation in these countries may not be
retrospective. In keeping with the principle of the rule of law and its

corollary — certainty with respect to taxation — there is much to be
said, however, for recognising this principle.”'*?

Several countries thus prohibit the introduction of fiscal amendments

with retrospective effect.

At the time the Constitution was being drafted | proposed to the

Constitutional Assembly that a specific provision be included prohibiting

19 ¢ Daiber ‘Protection of Taxpayers’ Rights in Germany’ in Bentley (note 62 above) 159.
11
Ibid.
"2 1bid.
113 p Baker & A-M Groenhagen The Protection of Taxpayers’ Rights — An International Codification
(2001) 41.
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fiscal amendments from being introduced with retrospective effect.’™

Unfortunately, the Constitutional Assembly decided not to include such a
provision. The introduction of such retrospective amendments must

therefore be weighed against the existing provisions of the Constitution.

The budget speech of South Africa’s Minister of Finance, made in
Parliament in February each year, includes the announcement of changes
to tax rates. Shortly thereafter, the National Treasury releases for
comment the legislation effecting those amendments. Parliament then
passes the legislation, which the President enacts by proclamation in the
Government Gazette in June or July. This approach is the most practical
way to give legal effect to the tax announcements made in the Budget
Speech. What causes concern is the enactment on one date of fiscal
amendments which take effect on another date, sometimes even earlier

than the date on which the Minister of Finance first announced them.

| agree that retrospective amendments should apply to those cases where
the loss of revenue to the State would be significant.'" It is also important
that amendments enacted should not extend beyond the ambit of the

State’s prior announcements.'®

Is it possible to challenge an amendment on the grounds that it is
retrospective and should be set aside in that it violates the taxpayer’s
constitutional right to property? The statute enacting an amendment is a
law of general application and it would be difficult to set the amendment
aside because of the limitation provisions contained in s 36 of the
Constitution. Fiscal amendments apply generally, and not to particular
taxpayers because of their specific characteristics or other features and
thus should be lawful.

The limitation of rights provision in s 36 of the Constitution
specifically refers to ‘less restrictive means to achieve the purpose’.

Clearly, it is preferable and more equitable for an amendment to take

114 B J Croome correspondence addressed to the Constitutional Assembly dated 5 September 1995 and
3 October 1995.

115 Bentley (note 62 above) 38.

19 Ibid.
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effect prospectively so that it applies to years of assessment commencing

on or after a specified date.

It is appropriate to consider the effect, if any, of section 1 of the

Constitution, which contains the foundational values of the Constitution.

That

section refers, inter alia, to the ‘supremacy of the Constitution and

the rule of law’. It is necessary to consider whether this provision may

assist in arguing successfully that retrospective amendments to fiscal

statutes are unlawful.

In Minister of Home Affairs v National Institute for Crime Prevention

and the Re-Integration of Offenders’"” the Court stated:

that nobody is arbitrarily deprived of rights.

‘The values enunciated in section 1 of the Constitution are of
fundamental importance. They inform and give substance to all the
provisions of the Constitution. They do not, however, give rise to
discrete and enforceable rights in themselves. This is clear not
only from the language of section 1 itself, but also from the way
the Constitution is structured and in particular the provisions of
chapter 2 which contains the Bill of Rights.”'*®

The rule of law set out in s1 requires that the State act lawfully and
119

Devenish comments on the rule of law and statutes introduced with

retrospective effect as follows:

‘The rule of law provides for a weak form of constitutionalism,
since as Jowell explains, no English court would strike down
legislation that introduced punishment without trial, or statute with
retrospective effect. Nonetheless, he argues that respect for the
rule of law might inhibit the legislature from passing such laws.”'%

The courts in South Africa have not struck down legislation

introduced with retrospective effect on the basis that it violates the rule

of law. In President of the Republic of South Africa v Hugo

121 Mokgoro J

stated that ‘[tjhe need for accessibility, precision and general application

flow from the concept of the rule of law. A person should be able to

1172005 (3) SA 280 (CC).
18 |bid para 21.
19 Devenish (note 4 above) 14.

120 1hid 15.

1211997 (4) SA 1 (CC).
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know of the law, and be able to conform his or her conduct to the

Iaw.’122

In National Director of Public Prosecutions v Carolus and Others'?®
Farlam AJA decided that ch 6 of the Prevention of Organised Crime Act'?*
was not intended to be retrospective because of the wording used to
introduce the chapter. He also referred to the ‘cumulative effect of the
unfairness, the legal culture leaning against retrospectivity where there is

unfairness’.'?

In introducing ch 6 of the Prevention of Organised Crime Act
Parliament did not refer to offences committed ‘before or after the
commencement of this Act’.'?® The effect of the rules of statutory
interpretation is that amendments are introduced with prospective effect
unless the legislature unequivocally provides that the legislation shall

have retrospective effect.'?’

In Anglo Platinum Management Services (Pty) Ltd and Others v
Minister of Safety and Security and Others'?® Van Oosten J was required
to consider the validity of regulations introduced with retrospective effect
under the Private Security Industry Regulation Act.'*® He commented as

follows:

‘To revert to the question relating to retrospectivity. The rule
against retrospectivity has become firmly entrenched in
administrative law. It is founded upon the principle of legal
certainty which in turn is derived from the rule of law. Where the
exercise of powers affects rights and/or legitimate expectations
retrospectivity clearly undermines the constitutional principle of the
rule of law. This aspect received the attention of the Constitutional
Court in Pharmaceutical Manufacturers Association of SA and
Another: In re Ex parte President of the Republic of South Africa
2000 (2) SA 674 (CC) paragraph [39] where the following extract

122 |pid para 102.

1232000 (1) SA 1127 (SCA) 1145.

124 Act 121 of 1998.

125 Note 123 above 1145,

128 |bid para 60 p 1145.

127 | Currie & J Klaaren The Promotion of Administrative Justice Act Benchbook (2001) para 2.39 p
84. See further Minister of Safety and Security v Molutsi and Another [1996] 4 All SA 535 (A).
12812006] 4 All SA 30(T).

129 Act 56 of 2001.
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from De Smith, Woolf and Jowell Judicial Review of Administrative
Action 5 ed at 14-14 was quoted with approval:
“...In addition, the rule of law embraces some internal
qualities of all public law: that it should be certain, that is
ascertainable in advance so as to be predictable and not
retrospective in its operation; and that it be applied equally,
without unjustifiable differentiation.”'*

Regulation 10(3) of the regulations promulgated under the Private
Security Regulation Act was declared null and void and of no force and
effect because it purported to take effect retrospectively. This was
because the public official who had made the decision was functus officio
and could not alter his decision unless the empowering statute specifically
authorised him to do so. Thus, the exemptions granted by the Minister of
Safety and Security to Anglo Platinum Management Services (Pty) Ltd
could not be amended by the introduction of regulations containing a time
limit relating to the duration of those exemptions. The regulations were
therefore held to be invalid because they did not conform to the provisions
of the Act and also did not follow the process required under the

Constitution and s 3 of the Promotion of Administrative Justice Act.™"

In Anglo Platinum? the court was required to consider the validity of
regulations introduced with retrospective effect. Unfortunately, no case
could be identified in which a court considered an amendment to a statute
introduced with retrospective effect and it remains to be seen what a court
will decide if the Minister of Finance introduces amendments to the
Income Tax Act with retrospective effect and a taxpayer challenges the
introduction on the basis that it violates the rule of law contained in the
foundational principles of the Constitution. The principle may soon be
tested on the ground that amendments contained in the Pension Funds
Secondment Act'® are retrospective and thus invalid under the

Constitution. '3

130 Anglo Platinum (note 128 above) 38 and 39.

31 Act 3 of 2000.

132 Note 128 above.

'3 Act 39 of 2001.

134 M Hamlyn ‘Retrospective Bill for pension funds may be challenged’ Business Report, The Star (4
June 2007).
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Thus it appears that the introduction of fiscal amendments with
retrospective effect constitutes a deprivation of property, but it is difficult
to show that such amendments are arbitrary and thus unlawful where they
apply to taxpayers generally. It remains to be seen what impact the

proposed Interpretation of Legislation Bill may have on the position.135

X CONCLUSION

From the above analysis of a taxpayer’s right to property weighed
against certain provisions of the fiscal statutes it seems that taxpayers will
find it difficult to satisfy a court that the Commissioner has violated their
right to property. Many of the provisions of the South African fiscal
legislation exist in the fiscal legislation of other open and democratic
societies. This complicates matters for taxpayers in challenging the
constitutional validity of the violation of the right to property contained in
s 25 of the Constitution.

It is appropriate to summarise the above analysis by distinguishing
those powers of the Commissioner which do not appear to constitute an
unlawful deprivation of a taxpayer’s property from those which would

appear to do so.

The State needs funds to fulfil its constitutional mandate and thus it
is unlikely that a taxpayer will satisfy a court that taxation is an unjustified
deprivation of property violating the constitutional right to property
enshrined in s 25. Furthermore, a taxpayer is unlikely to successfully
challenge the Commissioner’s power to impose additional tax, penalties
and interest as constituting an unlawful deprivation of property. It is
unfortunate that the fiscal statutes do not contain rules setting out what
level of additional tax should be imposed for different types of offences. It
would be far preferable if a system of graduated additional tax were
introduced in South Africa, as is the case in a number of other open and
democratic societies.

135 Interpretation of Legislation Bill, 2006 and South African Law Reform Commission Discussion
Paper 112, Statutory Revision: Review of the Interpretation Act 33 of 1957 (Project 25), September
2006 p 257, available at http://www.doj.gov.za/salrc/index.htm, accessed 9 January 2008.
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Some democracies outlaw fiscal amendments which have
retrospective effect. It is most unfortunate that the South African
Constitution does not contain such a prohibition. A case may be pursued
on the basis that retrospective amendments are repugnant to the rule of
law but it remains to be seen whether a court will strike down
retrospective legislation on this ground. Fiscal amendments should only
be introduced with retrospective effect where the integrity of the tax

system is at stake.

Should the State introduce a taxing measure targeting only a
selected section of the population or which is disproportionate to the
State’s objectives a court should strike such provision down as being
unreasonable in an open and democratic society and as constituting a

deprivation of property in breach of s 25 of the Constitution.

It is unfortunate that South African taxpayers cannot apply set-off for
tax debts due to the Commissioner where the State, especially the
Commissioner, is indebted to that taxpayer for services rendered. It is
inequitable that a business that has rendered services to the State should
be allowed to fail because it is unable to meet debts due to the
Commissioner because the Commissioner has itself not paid a debt due

to the business.

The tax laws should be amended to relax the strict rules applicable
to withholding refunds from taxpayers where the Commissioner has
issued an incorrect assessment or where the taxpayer prosecutes an
appeal to the Tax Court or a higher court. Failure to effect timeously a
refund to the taxpayer constitutes an undue violation of the taxpayer’s
right to property enshrined in s 25(1). In addition, where a refund due to a
taxpayer is unduly delayed the Income Tax Act should compel the
Commissioner to pay interest to a non-provisional taxpayer as the delay
may amount to unlawful deprivation. Furthermore, the legislation should
prescribe the period within which the refund should be paid.

| contend that in certain well-defined cases the exposure of the

Commissioner to the risk of being liable to pay compensation to taxpayers
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would improve the administration of the tax system in South Africa. It
would also prevent the deprivation of property that arises where the
taxpayer incurs costs in meeting unreasonable demands for information
from the Commissioner. Examples of this conduct are where the
Commissioner investigates the taxpayer to obtain proprietary information
for purposes other than for administering the fiscal statues or where his
officials harass the taxpayer, causing the taxpayer to incur costs. Other
countries permit the payment of compensation to taxpayers where they
incur costs because of inappropriate conduct of the revenue authority’s
officials. A well-defined set of rules governing the payment of

compensation should be introduced.

In addition, the statutory prohibition on the Commissioner paying
interest on a VAT refund due to a taxpayer, where a taxpayer has failed to
comply with his/her other fiscal obligations, is disproportionately harsh
and constitutes an undue deprivation of the taxpayer’s property,
breaching s 25(1) of the Constitution. The VAT Act should be amended to
allow the Commissioner to take the nature of the offence into account in

deciding whether or not to pay interest on the delayed VAT refund.

The taxpayer’s recourse in dealing with the Commissioner may,
based on the above analysis, lie elsewhere. Taxpayers may be able to
rely on other rights contained in the Constitution, particularly the right to

just administrative action contained in s 33 and considered in chapter 5.

In the following chapter | analyse the taxpayer’s right to privacy and
its impact on certain powers conferred on the Commissioner under South

Africa’s various fiscal statutes.



66

CHAPTER 4
THE RIGHT TO PRIVACY

‘Over himself, over his own body and mind, the individual is sovereign.”

| INTRODUCTION

This chapter examines certain powers conferred on the
Commissioner in the light of the right to privacy contained in the
Constitution. Under the fiscal statutes administered by the Commissioner
his officials have certain powers, such as the power to call for information
from taxpayers and to conduct audits on taxpayers’ affairs. If the
Commissioner’s powers violate the taxpayer’s right to privacy it is
necessary to ascertain whether that infringement is reasonable and

justifiable in an open and democratic society.
Section 14 of the Constitution confers a right to privacy, as follows:

‘Everyone has a right to privacy, which includes a right not to
have —

(@)  their person or home searched;

(b)  their property searched;

(c) their possessions seized; or

(d)  the privacy of their communications infringed.’

The use of the word ‘includes’ in s 14 indicates that the list is not

exhaustive.?

Before the introduction of the Interim Constitution South African
citizens had a common law right to privacy aimed at protecting their
dignity and integrity, and s 14 expands on this right.3

1 J'S Mill On Liberty (1985) 69.

2 See De Beers Holdings (Pty) Ltd v CIR 1986 (1) SA 8 (A), [1985] 47 SATC 229.

¥ M Chaskalson et al Constitutional Law of South Africa (1994) para 18.2 p 18-2 states:
‘Section 14 creates a constitutional right to privacy. The supremacy of the Constitution does not,
however, mean that all previous notions of privacy will be forgotten and fall into disuse. The
courts will inevitably retain those existing common-law actions which are in harmony with the
values of the Constitution.
South African courts have had little difficulty in recognising a common-law action for invasion of
privacy under the broad principles of the actio injuriarum. One suggested definition for this delict
is “an intentional and wrongful interference with another’s right to seclusion in his or [her]

CEER]

private life”.
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It is appropriate to consider first what the term ‘privacy’ means. The

Concise Oxford Dictionary defines privacy as:
n1. (a) The state of being private and undisturbed.
(b) A person’s right to this.
2.  Freedom from intrusion or public attention.
3. Avoidance of publicity.™

The Bill of Rights Handbook considers the common law right to

privacy as follows:

‘The common law recognises the right to privacy as an
independent personality right which the courts considered to be
part of the concept of a person’s “dignitas”. At common law, the
breach of a person’s privacy constitutes an iniuria. It occurs when
there is an unlawful intrusion on someone’s personal privacy or an
unlawful disclosure of private facts about a person.”

Under the common law it was necessary to assess whether the

invasion of the citizen’s privacy was unlawful or not.®

In Constitutional Law of South Africa the authors comment on the

meaning of ‘privacy’ as follows:

‘Privacy has been variously defined. It has been described as “an
amorphous and elusive” concept. The scope of privacy has been
said to be closely related to the concept of identity. At the very
least, the right to privacy includes the right to be free from intrusion
and interference by the State and others in one’s personal life.
This second connotation of privacy implies that individuals have
control not only over who communicates with them but also who
has access to the flow of information about them.’ [footnotes
omitted].”

In Bernstein and Others v Bester N.O. and Others® Ackermann J

explained the meaning of the term ‘privacy’.

“Privacy is an individual condition of life characterised by seclusion
from the public and publicity. This implies an absence of
acquaintance with the individual or his personal affairs in this
state.” ... The unlawfulness of a (factual) infringement of privacy is
adjudged “in the light of contemporary boni mores and the general
sense of justice of the community as perceived by the Court”.

* The Concise Oxford Dictionary of Current English (1992) 949.
> J De Waal et al The Bill of Rights Handbook 4 ed (2001) 268.

® Ibid 269.

” See, eg, Chaskalson (note 3 above) 18-1.

81996 (4) BCLR 449 (CC).
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Examples of wrongful intrusion and disclosure which have been
acknowledged at common law are entry into a private residence,
the reading of private documents, listening into private
conversations, the shadowing of a person, the disclosure of private
facts which have been acquired by a wrongful act of intrusion, and
the disclosure of private facts contrary to the existence of a
confidential relationship. These examples are all clearly related to
either the private sphere, or relations of legal privilege and
confidentiality. There is no indication that it may be extended to
include the carrying on of business activities.” [footnotes omitted].’

Ackermann J commented further on the right to privacy by referring to
a resolution of the Consultative Assembly of the Council of Europe, which

stated:

(31

The right to privacy consists essentially in the right to live one’s
own life with a minimum of interference. It concerns private, family
and home life, physical and moral integrity, honour and reputation,
avoidance of being placed in a false light, non-revelation of
irrelevant and embarrassing facts, unauthorised publication of
private photographs, protection from disclosure of information
given or received by the individual confidentially.”

And in the final conclusions of the Nordic Conference on the Right
to Respect for Privacy of 1967 the following additional elements of
the right to privacy are listed:

“The prohibition to use a person’s name, identity or photograph
without his/her consent, the prohibition to spy on a person, respect
for correspondence and the prohibition to disclose official

information”.’'°

The right to privacy contained in the Constitution aims to protect the
dignity of citizens and ensure that they may enjoy their space and their mode

of living without undue invasion by the State or others.

However, it is necessary to establish whether the infringement of
that right is justifiable under the limitation clause contained in s 36 of the

Constitution."

In Bernstein'? Ackermann J held that the scope of the right to privacy
must be considered in light of the rights of others and the interests of the

community:

® Ibid 484 and 485.

' Ibid 486.

" De Waal (note 5 above) 269. The limitation of rights is considered in ch 2 above.
12 Note 8 above.
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‘The truism that no right is to be considered absolute, implies that
from the outset of interpretation each right is always already
limited by every other right accruing to another citizen. In the
context of privacy this would mean that it is only the inner sanctum
of a person, such as his/her family life, sexual preference and
home environment, which is shielded from erosion by conflicting
rights of the community. This implies that community rights and
the rights of fellow members place a corresponding obligation on a
citizen, thereby shaping the abstract notion of individualism
towards identifying a concrete member of civil society. Privacy is
acknowledged in the truly personal realm, but as a person moves
into communal relations and activities such as business and social
interaction, the scope of personal space shrinks accordingly.’13

In principle, what a person chooses to do in his or her home should
be regarded and protected as being private. However, the right to privacy
does not protect the conduct of a citizen if his or her enjoyment of life violates
the laws of the country or disturbs fellow citizens.'® Further, once the citizen
chooses to enter the business arena or conduct a profession that is subject
to regulation, such activities will limit the citizen’s right to privacy because the
person has voluntarily chosen to descend into the public arena.™ In such a
case the person’s right to privacy is not as extensive as that of a person who

does not interact with members of the public.

Section 8(2) of the Constitution entitles juristic persons to the rights
contained in the Bill of Rights to the extent that the nature of the right
permits.'® White comments as follows: ‘While it is correct to say that juristic
persons will be protected by s 13 it is likely that this protection will not be as

vigorously protected as will the individual’s right to personal privacy.”"’

Devenish expresses the following views on the matter:

‘It was previously thought, as far as our common law is concerned
that privacy was a characteristic that could only inhere in human

3 |bid para 67 p 484. See also M H Cheadle et al South African Constitutional Law: The Bill of
Rights, (2002) where, on p 18 the following is stated: ‘In Bernstein and Others v Bester and Others
1996 (4) BCLR 449 (CC), Ackermann J characterised the right to privacy as lying along a continuum
where the more a person interrelates with the world, the more the right to privacy becomes
attenuated.’

* Ibid para 9.3 p 190.

13 Ibid 270. See further Bernstein (note 8 above) 485.

18 Section 8(2) provides that ‘A provision of the Bill of Rights binds a natural or a juristic person if,
and to the extent that, it is applicable, taking into account the nature of the right and the nature of any
duty imposed by the right.’

17 J White ‘Constitutional Litigation And Interpretation, And Fundamental Rights’ Annual Survey of
South African Law (1994) 58.



70

beings and that an action for the intrusion of privacy in relation to
juristic persons would not be possible. However, in the recent
controversial case of Financial Mail (Pty) Ltd v Sage Holdings
Limited, it was held that a corporation had the right to sue for the
invasion of privacy where a newspaper had obtained information
from a private memorandum and unlawful tape recordings.”'®

Because of technological advances the transfer of information from
third parties to the Commissioner is becoming easier. In the 2006 Budget
Speech the Minister of Finance indicated the intention to amend fiscal
legislation to promote improved data matching and enable the Commissioner
to check information more effectively than was previously possible. ™
Commenting on the changes in technology and transfer of information
Slemrod writes:

‘The transmission and processing of information is at the core of
taxation, and one of the great ongoing technological revolutions
has been in information technology. Looking forward, 10, 20 or 30
years, what are the implications of technological advancements for
tax policy? How will, and should, a tax policy be different 20 years
from now from how it is today?

| will argue that, although the new technology greatly facilitates the
use of taxpayer information to create a personalised consumption
tax system there are forces pushing the tax system in the opposite

direction, towards a radically depersonalised tax system, partly out
of concern about the infringement of privacy of the information.’?°

It is important to monitor technological advances in the transfer of
information for tax purposes to ensure compliance with a taxpayer’s

constitutional right to privacy.

In analysing the right to privacy the following questions are asked

about the information-gathering powers conferred on the Commissioner:?’

18 G E Devenish A Commentary on the South African Bill of Rights (1999) 156 and 157. See
further Chaskalson (note 3 above) para 18.4 p 8-18.
19 Budget Review National Treasury (15 February 2006) 199.
20 J Slemrod ‘Taxation and Big Brother: Information, Personalisation and Privacy in 21 Century Tax
Policy’ 27 Institute For Fiscal Studies 1 p 2.
2! Additional issues bearing on the taxpayer’s right to privacy are:
o the disclosure of information to persons other than the taxpayer under s 4 of the Income Tax
Act;
e the exchange of information under double taxation agreements;
e the reporting of professional misconduct under the fiscal statutes;
e the publication of tax offender’s personal details in the Government Gazette and the press.
These issues are beyond the scope of this thesis.
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e Do the powers of the Commissioner to call for information from
taxpayers, banks and other parties violate the taxpayer’s right

to privacy?

e May the Commissioner justifiably conduct an audit of a
taxpayer’s affairs without breaching the taxpayer’s right to

privacy?

e Do search and seizure operations conducted by the

Commissioner unlawfully breach the taxpayer’s right to privacy?

e May the Commissioner conduct an inquiry into a taxpayer’s

affairs, without violating the taxpayer’s right to privacy?

¢ May the Commissioner lawfully call for information about a

taxpayer that is subject to legal professional privilege?

I DO THE POWERS OF THE COMMISSIONER TO CALL FOR
INFORMATION FROM TAXPAYERS, BANKS AND OTHER PARTIES
VIOLATE THE TAXPAYER’S RIGHT TO PRIVACY?

Under the Income Tax Act a taxpayer must submit an annual tax
return to the Commissioner.?” The tax return calls for personal details
about the taxpayer, his or her income, expenses and other items of

information.

Does the Commissioner’s power to call for a tax return unjustifiably

violate the taxpayer’s right to privacy?

The State has an obligation to supply the citizens of the country with
certain services and may only finance its expenditure by levying income
tax and other taxes on persons and goods.23 Calling for personal
information from taxpayers constitutes an infringement of the taxpayer’s
right to privacy, but such infringement seems reasonable and justifiable in

an open and democratic society. There is no less intrusive means

22 See ch 2 above and definition of ‘taxpayer” in s 1 of the Income Tax Act as well as ss 65 and 66 of
the same Act.
% See ch 13 of the Constitution.
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whereby the State may secure the payment of tax. Thus, a taxpayer will
not succeed in showing that the obligation to submit an annual tax return

unlawfully violates his or her right to privacy.

The Commissioner receives tax returns under the Income Tax Act
and must issue an assessment of the taxpayer.24 One way in which the
Commissioner may verify information contained in a tax return is to call
for further information or documentation from the taxpayer or from any
other person about the taxpayer.?’ Another method used by the
Commissioner to obtain information about a taxpayer is to require banks,
employers and other persons to submit returns to the Commissioner
reflecting income derived by the taxpayer.?® Do these information-
gathering powers conferred on the Commissioner violate the taxpayer’'s

right to privacy??’

Section 74A of the Income Tax Act authorises the Commissioner’s
officers to call for information from a taxpayer and any other person for

the purpose of administering the Income Tax Act.

‘74A The Commissioner or any officer may, for the purposes of
the administration of this Act in relation to any taxpayer,
require such taxpayer or any other person to furnish such
information (whether orally or in writing) documents or
things as the Commissioner or such officer may require.”®®

Thus, under s 74A the Commissioner may only call for information
required for the administration of the Income Tax Act. In terms of

section 74(1) the ‘administration of this Act’:

‘means the —
(a) obtaining of full information in relation to any —
(i) amount received by or accrued to any person;
(i)  property disposed of under a donation by any person;
and
(iii)  dividend declared by any company;
(b)  ascertaining of the correctness of any return, financial
statement, document, declaration of facts or valuation;

" Income Tax Act ss 66 and 77.

% 1bid s 74A.

?® |bid ss 69 and 70.

*" |bid ss 74, T4A-74D .

%8 The VAT Act s 57A contains an identical provision. See also Stamp Duties Act 77 of 1968 s 31A;
Transfer Duty Act 40 of 1949 s 11B and Uncertificated Securities Tax Act 31 of 1998 s 14.



73

(c) determination of the liability of any person for any tax, duty or
levy and any interest or penalty in relation thereto leviable
under this Act;’

The Commissioner cannot use the provisions of s 74A for other
purposes, for example, to obtain trade secrets or other commercial

information from the taxpayer.

One of the methods used to corroborate the information contained in
tax returns is to require persons to submit a special return, namely form
IT3 under s 69 of the Act. These returns set out details of, for example,
interest, rent, royalties and other payments made to a taxpayer and must
be submitted to the Commissioner annually. The submission of the IT3
return enables the Commissioner to cross-check information with the tax

returns submitted.

Section 70 of the Income Tax Act requires companies to complete
and submit returns setting out details of interest paid to taxpayers on
debentures and dividends paid on shares. Under s 70A of the Act the
Commissioner requires collective investment schemes to submit returns
setting out the income and other amounts awarded to taxpayers. These

returns also facilitate the cross-checking of information supplied.

The Commissioner occasionally requests that taxpayers complete
the so-called Lifestyle Questionnaire, which requires them to disclose full
details of their assets, liabilities and annual expenditure on holidays, food,
school fees, and so on. Many taxpayers have enquired whether such a
request is constitutionally valid.?® In practice the Commissioner calls on a
taxpayer to complete the Lifestyle Questionnaire where the taxpayer’s
income does not appear to support his or her standard of living or where
the increase in the taxpayer’s net assets is disproportionately high in

relation to his or her income disclosed for tax purposes.

The Commissioner only uses the Lifestyle Questionnaire in cases

where a natural person is subject to an audit for sound reasons.

2 B J Croome quoted in K Thersby ‘The Taxman’s Up To New Tricks’ (October 2001) Moneyweb’s
Taxbreaks 189 p 1.
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Taxpayers believe the Lifestyle Questionnaire constitutes an undue
violation of their right to privacy. However, the Commissioner uses the
questionnaire circumspectly. Under s 74A the Commissioner has the
power to call for information about the taxpayer’s personal affairs. Acting
under s 74B he may also conduct an audit at the taxpayer’s premises to
confirm that information,. Taxpayers overlook the fact that the rights
contained in the Constitution may be limited and that the Commissioner

calls for the information under a law of general application.

It is contended that it is reasonable and necessary in an open and
democratic society for the Commissioner to insist on the completion of the
Lifestyle Questionnaire and that this does not constitute an unlawful

violation of the taxpayer’s right to privacy.

In 2006 The South African Institute of Chartered Accountants
(‘SAICA’) received reports from its members that the Commissioner’s
officials had arrived at business premises demanding that taxpayers
complete a document entitled ‘SARS Inspection Survey’.*® The survey,
which is still in use, requires taxpayers to answer numerous questions
about their business. The purpose of the survey is to broaden the tax
base of the country, which is notoriously low.®' The Commissioner’s
officers arrive at the business premises without prior notice and usually
demand that the taxpayer answer the questions immediately, sometimes
in front of clients and customers. Further, certain officials deny the
taxpayer’s requests to consult with his or her tax accountants or attorneys
before responding to the questionnaire.32 Such conduct is unreasonable
and does not conform to the standard required in an open and democratic
society. The Commissioner could achieve the objectives of broadening

the tax base by less intrusive means.

Under s 4 of the Income Tax Act the Commissioner’s officials may

not discuss the taxpayer’s affairs with any person other than the taxpayer.

% Electronic mail received from J Arendse, Project Director: Tax SAICA on 29 March 2006
questioning the constitutional validity of the inspection survey.

31 B J Croome ‘The Narrow Tax Base In South Africa’ (July 2002) Accountancy SA 11.

%2 This refusal to allow taxpayers to consult with accountants or attorneys raises concerns about

procedural fairness and the taxpayer’s right to administrative justice, which are considered further in
ch 5.
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To demand answers to detailed questions about the taxpayer’s business
in front of third parties constitutes an infringement of the taxpayer’s right
to privacy. The Commissioner is charged with ensuring that taxpayers
comply with the fiscal statutes he administers. However, it should not be
necessary to violate a taxpayer’s right to privacy in order to extend the tax
base and the Commissioner’s conduct is unlikely to be justifiable in terms
of s 36 of the Constitution.

It would be more acceptable for the Commissioner to require the
business to provide details of its tax reference numbers before compelling
the taxpayer to complete the SARS Inspection Survey. The
Commissioner should then review information to which he has access to
establish whether the business is registered for tax purposes or is in
default. In the case of a defaulting taxpayer the Commissioner may

reasonably demand answers to the questions contained in the survey.

In addition, the survey requires a taxpayer to disclose details of his
or her business plan. | question whether this constitutes information
necessary to the administration of the Income Tax Act, as required under
s 74(1). The demand that the taxpayer complete the questionnaire
immediately appears unreasonable, as the officials do not first establish

whether or not the taxpayer’s affairs with the Commissioner are in order.

In deciding whether the Commissioner’s information-gathering
powers are constitutionally valid, | refer to the position in other democratic

jurisdictions.

Section 20 of the 1970 Taxes Management Act of the United
Kingdom confers certain information-gathering powers on an inspector of
the United Kingdom Inland Revenue:

‘(@)  An Inspector can, by notice in writing, require a person:
(i) to deliver to him such documents as are in the
person’s possession or power and (in the
Inspector’s reasonable opinion) contain, or may
contain, information relevant to any tax liability to
which that person may be subject or the amount
of any such liability; and
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(i) to furnish to him such particulars as the Inspector
may reasonably require as being relevant to, or to
the amount of, any such liability, ...”

As in South Africa under s 74A of the Income Tax Act, an Inland
Revenue Inspector in the United Kingdom has the authority to call for

information from third parties in the following terms:

‘(c) An Inspector can, by notice in writing, require a third
party to deliver to him (or, if that person so elects, to
make available for inspection by a named officer of the
Board) such documents as are in his possession or
power and as (in the Inspector’s reasonable opinion)
contain or may contain, information relevant to a tax
liability of that person into whose tax affairs the Inspector
is enquiring (or the amount of such a liability) [TMA 1970
s20 (3)].%*

According to Howarth & Maas the above provision authorises the
revenue official to obtain documents held by a third party.*® The official
may not insist that a list of transactions with another party is provided

unless such list is already in existence.®

A survey, entitled Taxpayers’ Rights and Obligations — A survey of
the legal situation in OECD countries researched the question of banks

supplying information to the fiscal authority and found as follows:

‘2.30 However, in the maijority of countries the tax administration
has a statutory power to override confidentiality and to
obtain specific information from the bank for tax purposes.
This power is used with reserve and tax administrations are
obliged not to divulge any information so obtained to third
parties, although they can pass the information to foreign
tax authorities with whom they have bilateral or multilateral
instruments which provide for exchange of information for
tax purposes.

2.31 ... Itfollows that in many countries general investigations
into banks to obtain information about their clients are not
permitted and that examinations of the business accounts
of banks may not be used for that purpose.’®

%% P Howarth & R Maas Taxpayer Rights and Revenue Powers (2004) para 5.26(a) p 62.

% Ibid 63.

* |bid.

% Ibid.

3" Taxpayers’ Rights and Obligations: A Survey of the legal situation in OECD Countries (1990) 13
and 14.
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In the OECD countries, besides the obligation facing taxpayers to
supply information to the tax authorities, third parties, especially

employers and banks, must supply information to the tax administration:

‘3.8 In all countries employers have to supply the tax
authorities with information on the amounts of salaries and
wages paid to employees. ... A few countries operate
special systems for the construction industry, under which
a firm has to inform the tax authorities of payments to sub-
contractors.

3.9 In most countries, banks and other financial institutions
are required to respond to requests for information on
interest payments to identify taxpayers.”®

The Japanese tax authority may call for information from taxpayers
and this is not seen as a violation of the citizen’s right to privacy. Ishimura

describes the position in Japan as follows:

(6) Information gathering procedures accompanying audits
In Japan, there are virtually no provisions under current
law to regulate the collection of materials by the tax
authorities, such as the taking possession and
photocopying of books, records and other documents.

From the point of view of this modern type of privacy right,
a taxpayer should be notified of any request for co-
operation and what information was provided. Then the
taxpayer would be able to control his/her personal
information.”®

Commenting generally on the taxpayer’s right to privacy Baker &

Groenhagen write:

‘A distinction can be made between confidentiality and privacy.
Confidentiality relates to the handling of information which has
been supplied to the revenue authority and which should not be
passed on to any other person in breach of that confidence:
privacy relates to the right of an individual not to suffer any
intrusion into his private or business life, his home or business
premises unless that intrusion is necessary and is expressly
authorised by law.

38 11
Ibid 16.

%9 K Ishimura ‘The state of taxpayers’ rights in Japan’ in D Bentley Taxpayers’ Rights: An

International Perspective (1998) 252.
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It goes without saying that any interference with a taxpayer’s right
to privacy must be in accordance with law and should not be
disproportionate to the context of the legislation.”*

The above sources indicate that it is normal for a fiscal authority to
request information from third parties about income paid to a taxpayer in

the forms, for example, of wages, salaries and dividends.

The OECD survey shows that most tax administrations need not

advise the taxpayer that they will call for information from a third party.*’

The Commissioner’s call for information may constitute an intrusion
into the taxpayer’s life and thus a breach of his or her right to privacy,
however, the Commissioner has the responsibility of gathering taxes so
that the government may finance its social and welfare programmes. An
integral part of ensuring compliance with the fiscal laws of a country is the
capacity of the Commissioner to call for information from taxpayers and
other persons. In Bernstein*? Ackermann J stated that the scope of the
right to privacy narrows if a citizen conducts business and thereby enters
the public arena.*® A citizen who undertakes a business venture assumes
certain obligations, one of which is to comply with the tax laws of the
country.** To allow the revenue authority to call for information from
banks and third parties is therefore reasonable and justifiable taking
account of the mandate held by the Commissioner under the SARS Act. It
is not possible for a taxpayer to prevent a bank, or other third party, from
releasing personal information to the Commissioner on the basis that
such conduct violates the taxpayer’s right to privacy. The practice in other

countries seems to support this view.

0 p Baker & A-M Groenhagen The Protection of Taxpayers’ Rights — An International Codification
(2001) 47 and 48.

*! Note 37 above table 7 pp 44-46.

*2 Note 8 above.

*% |bid para 85 p 491.

* Bentley (note 39 above) 49.
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I MAY THE COMMISSIONER JUSTIFIABLY CONDUCT AN AUDIT OF A
TAXPAYER'S AFFAIRS WITHOUT BREACHING THE TAXPAYER'S
RIGHT TO PRIVACY?

Section 74B of the Income Tax Act sets out the power to call for
information at the taxpayer’s premises and to inspect or audit such

information as follows:

‘74B (1) The Commissioner, or an officer named in an
authorisation letter, may, for the purposes of the
administration of this Act in relation to any taxpayer,
require such taxpayer or any other person, with
reasonable prior notice, to furnish, produce or make
available any such information, documents or things as
the Commissioner or such officer may require to inspect,
audit, examine or obtain.

(2) For the purposes of the inspection, audit, examination or
obtaining of any such information, documents or things,
the Commissioner or an officer contemplated in
subsection 1, may call on any person —

(@) at any premises; and
(b) at any time during such person’s normal
business hours.’

Section 74(1) defines the ‘authorisation letter’ referred to in s 74B(4)
as:
‘... a written authorisation granted by the Commissioner, or by any
other person designated by the Commissioner for this purpose or
occupying a post designated by the Commissioner for this

purpose, to an officer to inspect, audit, examine or obtain, as
contemplated in s 74B, any information, documents or things;’

A taxpayer may insist that a person claiming to be an official of the
Commissioner present the authorisation letter issued by the
Commissioner or any person designated by the Commissioner. The
definition of ‘authorisation letter’ implies that it is a general letter of
authorisation granting the official the powers set outin s 74B. It is not a
requirement of the Act that the letter specify the particular taxpayer
subject to audit. The power to conduct audits of taxpayers’ affairs is
therefore a general power exercised by the Commissioner’s officers
without the intervention of the judiciary. To obtain information from a

taxpayer under s 74A requires the cooperation of the taxpayer. In terms of



s 74(B) the Commissioner may not arrive at a taxpayer’s business to

inspect and audit the taxpayer’s records without prior arrangement.

Having set out the powers contained in s 74B | refer to the

experience in other open and democratic societies.

Canada’s taxing statute allows its revenue authority to conduct

audits of taxpayers’ affairs and to call for information from taxpayers.*®

Li sets out the position:

‘Sections 231 to 231.6 of the Act provide the Minister with the
powers to:

audit and inspect books and records kept by a taxpayer
(s231.1);

demand information from a taxpayer or third parties
(s231.2);

search premises for evidence and seize the evidence
(s231.3);

authorise an inquiry (s231.4); and

demand foreign-based information (s231.6).

The right of taxpayers to privacy is guaranteed by s 8 of the
Charter. It is protected by restricting the audit and investigative
powers of Revenue, Canada. Sections 231 to 231.6 have
undergone several major changes, each of which has resulted in
more protection of the right to privacy. The most recent changes
were in response to the enactment of the Charter.”*

The power to conduct audits and to call for information from

taxpayers does not constitute a violation of the right to privacy contained

in the Canadian Charter of Rights and Freedoms.*’

Germany is also a constitutional State which allows its revenue

authority to conduct audits of taxpayers’ affairs.*® According to Daiber:

‘Taxpayers that derive business income or income from forestry
and agriculture are subject to field audits at regular intervals to

ensure lawful and equal taxation. The tax inspector examines all
the taxpayer’s factual and legal circumstances whether favourable

*® Income Tax Act (RSC 1985 [5" Supp]) ss 231-231.6.

*® J Li ‘Taxpayers’ Rights in Canada’ in Bentley (note 39 above) 109.

*" Section 8 of the Charter, as quoted in Davis et al Fundamental Rights in the Constitution:
Commentary and Cases (1997) 364.

8 B P Kommers The Constitutional Jurisprudence of the Federal Republic of Germany 2 ed (1997) 30

and 335.
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or not. As in the general procedure, the taxpayer has a duty to co-
operate.’ [section references omitted]. *°

Commenting on the right to privacy in Germany Kommers writes:

‘The Basic Law does not explicitly create a general right of privacy.
Three of its provisions, however, do protect privacy interests. The
second, at issue in the Klass case [...], is the provision of

article 10 that guarantees “privacy of posts and
telecommunications”; and the third is the guarantee of the home’s
inviolability under article 13.

NOTE: PRIVACY OF HOME AND COMMUNICATION

Article 13(1) declares: “The home shall be inviolable.” Paragraph 2
authorises judges to order searches as prescribed by law, and
paragraph 3 permits “encroachments” (Eingriffe) and “restrictions”
(Beschrankungen) of the home’s inviolability only “to avert a
common danger or a mortal danger to individuals or, pursuant to
law, to prevent imminent danger to public safety and order.” ...
The state could thus permissibly inspect records that would
disclose the exact nature of a business for tax purposes.™°

Greenbaum sets out the position in the United States of America
(‘USA):

‘One of the cornerstones of the investigative powers of the tax
administration is the audit. ... Further, the taxpayer must be given,
prior to the conduct of an audit or interview, an explanation of the
process, and the statement of the rights which a taxpayer has in
relation to the process.”’

Commenting generally on a revenue authority’s power to conduct

audits and investigations, Bentley writes:

‘Fundamental to the successful operation of a self-assessment
regime, and widely used in all tax systems, is the audit and
investigation of taxpayers. ... However, it is important that
taxpayers are protected by a clear definition of the limits of audits
and investigation. ... However, the right to privacy should be used
to provide protection for the taxpayer against unreasonable
searches.”?

Regarding the taxpayer’s right to privacy Baker & Groenhagen write:

‘[P]rivacy relates to the right of an individual not to suffer any
intrusion into his private or business life, his home or business

* C Daiber ‘Protection of Taxpayer’s Rights in Germany’ in Bentley (note 39 above) 184.

% B P Kommers (note 39 above) 327 and 335.

51 A Greenbaum ‘United States Taxpayers’ Bill of Rights 1,2 and 3: A Path to the Future or Old
Whine in New Bottles?” in Bentley (note 39 above) 350.

52 Bentley (note 39 above) 49.
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premises unless that intrusion is necessary and is expressly
authorised by law.

It goes without saying that any interference with the taxpayer’s
right to privacy must be in accordance with law and should not be
disproportionate to the context of the investigation.”

Various constitutional democracies allow the revenue authority to
conduct audits of taxpayers’ affairs, treating such audits as reasonable

and necessary violations of the taxpayer’s right to privacy.

For the Commissioner’s officials to obtain authorisation letters each
time they call for information from a taxpayer unduly fetters them in
exercising the mandate conferred on them to administer the tax laws.
Section 74B(1) of the Income Tax Act should survive, if challenged on the
grounds that it violates the taxpayer’s constitutional right to privacy. A
review of the position in, for example, Canada and the USA, supports

this.>*

It seems clear that the power conferred on the Commissioner by
s 74B allowing him to audit and inspect taxpayers’ records is an invasion

of privacy. Is such invasion of privacy warranted?

Section 74B is part of a law that applies generally. To ensure and
improve compliance with the tax system it is normal for the Commissioner
to have the power to corroborate information received from taxpayers.
Furthermore, the constitutional validity of the way in which the
Commissioner conducts the audit and, in certain circumstances, requests

specific information, must be considered.

The Commissioner’s officials regularly visit luxury-car dealers on the
pretext of auditing the VAT affairs of the business under s 57B of the VAT
Act. This enables the Commissioner to establish the details of persons
buying luxury vehicles from the registered vendor. The Commissioner
then uses such information to corroborate whether the purchasers of the
luxury cars have declared for tax purposes the income required to finance

and maintain such expensive vehicles.

53 Baker & Groenhagen (note 40 above) 47.
5 Li (note 46 above) 109 and Greenbaum (note 51 above) 350.
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It is difficult for a luxury car dealer to resist the Commissioner’s
request for information about the purchasers of luxury cars. However, it is
important that the Commissioner does not target only one luxury-car
dealer but treats all car dealers in that category similarly. Failing this, the
targeted business may justly raise the ground that the Commissioner’s
conduct is discriminatory.>® However, the car dealer faces the difficulty of
showing that the Commissioner’s request for information as part of the
VAT audit relating to purchasers of its goods, or indeed requesting such

information, is constitutionally invalid.

Occasionally the Commissioner seeks remote access to the
taxpayer’'s computer systems on a real-time basis, allowing him to secure
information about the purchasers of goods or services supplied by the
taxpayer. | contend that such a request is unreasonable in that it may
hinder the business conducted by the taxpayer and that there are less
restrictive means by which the Commissioner can obtain the required
information. The Commissioner could, instead, seek specific information
about transactions conducted with other taxpayers in a specified period.
To allow the Commissioner ongoing access to live computer systems
constitutes an undue violation of the taxpayer’s right to privacy. The
limitation of rights provision contained in s 36 of the Constitution would

not legitimise the Commissioner’s conduct.

In deciding whether the Commissioner’s conduct in gathering
information constitutes a violation of the taxpayer’s right to privacy the
taxpayer must consider his or her position dispassionately by interpreting

the fiscal statutes and the Constitution.

The tax base in South Africa is narrow and the Commissioner has a
duty to broaden that base, thereby spreading the tax burden among a
greater number of people.®® In such circumstances it is difficult to
maintain that calling for information constitutes an unlawful violation of the

taxpayer’s right to privacy. The call for the information under a law of

> This touches on the issue of equality contained in s 9 of the Constitution, which is beyond the scope

of this thesis.
%6¢Commissioners’ Review’ and ‘The Tax Register’ 2005 South African Revenue Service Annual
Report 4 and 26 .
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general application is both reasonable and necessary in an open and

democratic society.

The Commissioner’s decision to conduct an audit on a taxpayer or to
request that the taxpayer supply information constitutes an ‘administrative
action’ as envisaged in s1 of the Promotion of Administrative Justice Act 3
of 2000. Thus, the Commissioner must comply with the requirements of
procedural fairness contained in that statute. This aspect is considered in

chapter 5.

IV DO SEARCH AND SEIZURE OPERATIONS CONDUCTED BY THE
COMMISSIONER UNLAWFULLY BREACH THE TAXPAYER’S RIGHT
TO PRIVACY?

Under s 74D of the Income Tax Act the Commissioner may search
the taxpayer’s premises without prior notice if he obtains a search and
seizure warrant. Before analysing the current provisions of s 74D | review
the changes the search and seizure provisions have undergone since the
introduction of the Constitution.

Section 74(3) of the Income Tax Act, before its amendment by s 14

t57

of the Revenue Laws Amendment Act,”" provided that the Commissioner

could authorise his staff to conduct a search and seizure operation. It was
unnecessary to obtain a warrant from a judge authorising such an

operation.

The Katz Commission in its Interim Report expressed the following

views on the validity of the old s 74:

‘Furthermore in terms of Section 74(3) of the Act powers are
conferred upon officers engaged in carrying out the provisions of
the Act to search and seize a variety of items, subject to the
authorisation of the Commissioner. This section prima facie
violates Section 13 of the Constitution and would require to be
justified in terms of the limitation clause. It should be noted that in
terms of Hunter et al v Southam (1984) similar provisions were
held to be unconstitutional by the Canadian Supreme Court.”*®

*" Act 46 of 1996.
%8 Interim Report to the Commissioner of Enquiry into certain aspects of the tax structure of South
Africa, the Katz Commission 75.
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The Katz Commission recommended that warrants required under
s 74 must be authorised in advance of execution by persons acting
judicially. The Commission concluded that the authorisation of warrants
by the Commissioner was invalid under the Constitution.>® It pointed out
that the person authorising the issue of the warrant must be satisfied, by
information given under oath, that an offence has been committed under
the fiscal statutes.®® In addition, the Commission stated that the execution
of the warrant should lead to evidence corroborating the assertion that an

offence has been committed.®’

The decision of the court in Park-Ross and Another v The Director,
Office for Serious Economic Offences®? supports the comments made by
the Katz Commission. In Park-Ross®® the Court had to decide whether s 6
of the Investigation of Serious Economic Offences Act 117 of 1991
empowering the Director of the Office for Serious Economic Offences
(OSEO) to authorise entry, search and seizure, was constitutionally valid.
Section 6 of the Investigation of Serious Economic Offences Act 117 of
1991 did not require the intervention of the judiciary in deciding whether to
conduct a search and seizure operation. That provision was therefore

similar to the provisions found in the old s 74(3) of the Income Tax Act.
Tebbutt J decided as follows:

‘It would, | feel, accord with the spirit and purport of the
Constitution if it was provided that before any search or seizure
pursuant to s 6 of the Act, prior authorisation be obtained from a
magistrate or from a Judge of the Supreme Court in chambers for
such search and seizure. Any application for such authorisation
should set out, at the very least, under oath or affirmed
declaration, information as to the nature of the enquiry in terms of
s 5, the suspicion having given rise to that enquiry, and the need,
in regard to that enquiry, for a search and seizure in terms of s 6.

| accordingly hold that s 6 as it presently reads is in conflict with
the Constitution.’®*

% Ibid.

% 1bid.

5! Ibid.

621995(2) BCLR 198 (C).

% Ibid.

% Ibid para (f) pp 220 and 221.
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In Mistry v Interim Medical and Dental Council of South Africa®® the
Constitutional Court endorsed the decision of the court in Park-Ross.® In
Mistry®” the Constitutional Court struck down the search and seizure
provisions of the Medicines and Related Substances Control Act 101 of

1965.

The recommendations of the Katz Commission, and probably the
decision of the Court in Park-Ross, resulted in the repeal of s 74 of the
Income Tax Act.®

ss 74, 74A to 74D replaced the old section.

The current information-gathering powers contained in

Section 74D provides, inter alia:

‘74D(1) For the purposes of the administration of this Act, a
Judge may, on application by the Commissioner or any
officer contemplated in s 74(4), issue a warrant,
authorising the officer named therein to, without prior
notice and at anytime —

(@) (i) enterand search any premises; and
(i) search any person present on the premises,
provided that such search is conducted by
an officer of the same gender of the person
being searched, for any information,
documents or things, that may afford
evidence as to the non-compliance by any
taxpayer with his obligations in terms of this
Act;
(b) seize any such information, documents or things;
and
(c) in carrying out any such search, open or caused
to be opened or removed and opened, anything in
which such officer suspects any information,
documents or things to be contained.

(3) aJudge may issue the warrant referred to in
subsection (1) if he is satisfied that there are
reasonable grounds to believe that —
(@) (i) there has been non-compliance by any
person with his obligations in terms of this
Act; or
(i) an offence in terms of this Act has been
committed by any person;

61998 (4) S.A 1127 (CC).

% Note 62 above.

*" Note 65 above 1150.

%8 Katz Commission Report para 6.3.28 p 75. Similar amendments were made to the information-
gathering powers found in other fiscal statutes.
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(b) information, documents or things are likely to be
found which may afford evidence of -
(i) such non-compliance; or
(i) the committing of such offence; and

(c) the premises specified in the application are likely
to contain such information, documents or things.’

The application for the warrant must, under s 74D (2), be supported
by information supplied under oath containing facts substantiating the
allegations of non-compliance with the fiscal statutes. Furthermore, under
s 74D(4) the warrant must itself contain details of the alleged offences
committed by the taxpayer and must specify the premises to be searched.
In addition, the warrant must identify the taxpayer who has allegedly failed
to comply with his or her fiscal obligations and must be reasonably

specific about the information and documents to be seized.

In Bernstein®® the court considered the right to privacy contained in
s 13 of the Interim Constitution. Bernstein, a registered accountant and
auditor in public practice, sought an order from the court that the audit
working papers of the liquidated company were confidential and that he
should not hand over the information to the liquidator of the company.

Ackermann J, handing down judgment for the majority, stated:

‘In South Africa, the right not to be subjected to seizure of private
possessions forms part of every person’s right to personal privacy.
The right against seizure must therefore be interpreted in the light
of the general right to personal privacy. So much is also clear from
the qualification of the right, i.e. the right against seizure of private
possessions. | have repeatedly emphasised that privacy concerns
are only remotely implicated through the use of the enquiry. The
public’s interest in ascertaining the truth surrounding the collapse
of the company, ... must be weighed against this, peripheral,
infringement of the right not to be subject to seizure of private
possessions. Seen in this light, | have no doubt that s 417(3) and
418(2) constitute a legitimate limitation of the right to personal
privacy in terms of s 33 of the Constitution.’”

The court decided that the right to privacy extended only to private
possessions and did not cover the documents and records affecting the
business affairs of the liquidated company. This was because the public

interest in establishing the reasons for the collapse of the liquidated

% Note 8 above.
" Ibid 493.
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company was greater than the individual’s right to privacy. Thus, calling
for the audit working papers of the liquidated company did not violate the

right to privacy contained in the Interim Constitution.

| contend that Bernstein’' makes it difficult for taxpayers to show that
the search and seizure provisions contained in s 74D unlawfully violate
their right to privacy. Thus, the failure by taxpayers to meet their
obligations could result in the Commissioner requesting the issue of a
search and seizure warrant under s 74D to secure records required for
the administration of the Income Tax Act. The Commissioner cannot rely
on s 74D to seize private possessions unrelated to the administration of
the Act.

In Oberholzer and Others v The Commissioner For The South
African Revenue Service’? the taxpayer challenged the validity of the
warrant issued under s 74D because the Commissioner failed to disclose
material information to the judge. The taxpayer contended that the
Commissioner failed to disclose particulars about a prior investigation,
which the Commissioner settled. The taxpayer indicated that as payment
of outstanding tax, interest and penalties was material, the Commissioner
should have advised the judge who granted the warrant to the

Commissioner under s 74D.”®

The Commissioner responded to the taxpayer’s assertion by pointing
out that different entities were now under investigation. Further, the
previous investigation also dealt with different tax issues. An alleged
breach of the duty placed on the Commissioner in an ex parte application
to make a full disclosure to the court was the basis for the taxpayer’s
cause of action.” The Commissioner’s counsel argued that the
application to a judge for a warrant under s 74D was an administrative
authorisation issued by a court official and was not a court application.
Blignault J decided there was no merit in this aspect of the

" bid.

"2 Unreported decision of the High Court of South Africa, Cape of Good Hope Provincial Division,
Case No 8714/98, Judgment delivered 20 May 1999.

” Ibid para 4.

™ Ibid para 8.
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Commissioner’s defence.” He summarised the facts of the prior

investigation conducted by the Commissioner on Oberholzer’s affairs and

decided as follows:
‘In the circumstances | do not think that Van der Westerhuizen
was under any particular duty to disclose the facts relating to these
previous investigations at the time when he applied for the
warrant. It seems to me, indeed, that a disclosure of a fact that first
applicant’s business activities had previously been the subject
matter of two special investigations which resulted in the payment

by him of tax penalties and interest might, if anything, have
bolstered respondent’s case in the application for the warrant.

176
As a result, the court dismissed the taxpayer’s application for an

order to set aside the warrant. The decision of Blignault J makes it clear

that it is important that the Commissioner disclose material information to

the court motivating the issue of a warrant under s 74D.

| contend that the power to search premises and seize documents is
a necessary part of the Commissioner’s armoury to ensure tax
compliance. However, it is essential that a judge, as an independent
party, oversees the powers granted and decides whether the
Commissioner has just and reasonable cause to conduct such a search

and seizure operation.

If a court grants the Commissioner a search and seizure warrant and
the officer executing the warrant identifies further premises to search or
documents to seize, he may do so under s 74D(5) and (6). The power
conferred on the Commissioner’s officer aims to prevent the destruction of
records that may be necessary to enforce the provisions of the various
fiscal statutes. The concern with these provisions is that the
Commissioner’s officers should not have the right to exercise this
discretion. It would be preferable to obtain another warrant for such
further premises and documents. This will prevent the Commissioner from
abusing s 74D(5) and (6) by extending the ambit of the warrant on the

pretext that the taxpayer will destroy documents. | submit that the failure

" Ibid para 10.
" Ibid para 14.
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to secure another warrant constitutes an undue violation of the taxpayer’s

right to privacy.

A difficulty arises where, under s 74D, the Commissioner presents
incorrect facts to a judge. It is also a problem when the Commissioner
relies on vexatious accusations made by a member of the public against a
particular taxpayer. Once a judge authorises the issue of a warrant it is
difficult for a taxpayer to prevent the Commissioner’s officers from
executing that warrant. However, s 74D(9) allows the taxpayer to
challenge the issue of the warrant. The taxpayer may seek relief from the
court after its execution, or seek an order suspending the warrant pending

a hearing by the court.

Such relief was sought in Ferela (Pty) Ltd and Others v
Commissioner for Inland Revenue and Others,’’ in which the
Commissioner had secured warrants to search premises and seize
records under s 74D of the Income Tax Act and s 57D of the VAT Act.
The taxpayer approached the Commissioner for access to the court files
containing the Commissioner’s request for authorisation of the search and
seizure warrants. The Commissioner refused this request because
making the information available would violate the secrecy provisions
contained in s 4 of the Income Tax Act.”® The court decided that s 4
protects taxpayers against other parties obtaining information about the
taxpayer’s affairs and that taxpayers had a right of access to the file
prepared in the case.” This allowed taxpayers to exercise their rights in
relation to the warrant. It also enabled them to determine whether the
warrant was valid and, further, what steps they could take in seeking relief
against the Commissioner, if justified.®’ Botha J decided:

‘That is in my view the purpose, inter alia of s 74D(9). It confers on
the court, not judge, a wide discretion to order the return of any

information, documents or things seized under a warrant. In effect
it empowers the court to reverse the effect of a warrant in toto. It

71998 (4) SA 275 (T), [1998] 60 SATC 513.
8 1bid.

™ 1bid 522.

8 |hid 524 and 525.
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also empowers the court on hearing such an application to make
such an order as it deems fit. ...

It is not necessary for me to speculate on all the types of grounds
on which s 74D(9) could be invoked. Grounds that spring to mind
are: if a party concerned needs any documents that have been
seized; if the documents seized do not have any bearing on the
affairs of a taxpayer; if the documents seized are not covered by
the warrant; and also if the warrant is deficient; or if it should not
have been obtained.’®’

In Ferela®? the Court held that the warrants issued to the
Commissioner were invalid and ruled that the Commissioner should

return to the taxpayer all documents seized in terms of the warrant.

Various other cases dealing with search and seizure provisions
found not only in the fiscal statutes, but also in other statutes are

instructive here.

In Hyundai Motor Distributors (Pty) Ltd and Others v Smit NO and
Others® the court had to decide whether the search and seizure warrants
issued under the National Prosecuting Authority Act 32 of 1998 (‘the NPA
Act’) unlawfully violated Hyundai’s right to privacy.

In that case, certain of the applicants had been under investigation
by the Commissioner and the Commissioner passed on information to the
Investigating Director as envisaged in the NPA Act. Southwood J held
that the Commissioner and his officials had contravened the secrecy
provisions contained in s 4 of the Income Tax Act.®* Southwood J granted
an interdict against the Commissioner and his officials to prevent the

continuing violation of the provisions of s 48

In considering the validity of the search and seizure warrants issued
under the NPA Act the Court held that the judge called on to grant the
warrant should only issue it if satisfied that there was reason to suspect
the person had committed an offence specified in the NPA Act.®® The

Court referred to the requirements of the Income Tax Act and the VAT Act

8 1bid 524.

8 | bid.
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that there must be some satisfaction that there had been non-compliance
with a fiscal statute. Further, the warrant issued must specifically state the

information, documents or things subject to search and seizure.®

In Hyundai it was necessary for Southwood J to determine whether
certain provisions of the NPA Act were consistent with the Constitution.
The comments made by the court are useful:

‘The question as to whether provisions in a statute are in conflict
with the Constitution and therefore invalid is determined by an
objective enquiry and the subjective positions in which parties to a

dispute may find themselves have no bearing on the status of the
provisions under attack ..."%

One of the Commissioner’s officials in Hyundai® assisted in the
search and seizure operation conducted by the Special Investigations
Division of the NPA for non-tax offences. The official was, according to
the court, present because of his knowledge and understanding of the
affairs of the persons subjected to the search and seizure operation.
Southwood J held that such conduct violated s 4 of the Income Tax Act
and s 6 of the VAT Act.%

In Deutschmann NO and Others v Commissioner For the South
African Revenue Service and Shelton v Commissioner For the South
African Revenue Service®' the court was required to decide whether the
search and seizure warrants issued under s 74D of the Income Tax Act
were valid. Commenting on the taxpayer’s right to privacy and the
provisions contained in s 74D of the Income Tax Act® Chetty J,
Schoeman AJ and Brauns AJ said:

‘As alluded to hereinbefore it was submitted on behalf of Shelton
that the application should be viewed against the background of
the rights to privacy and property extended in ss 14 and 25(1) of
the Constitution of the Republic of South Africa Act 108 of 1996 as
well as the common law rights to privacy and property.

In the context of s 14 of the Bill of Rights, privacy has been
defined as “an individual condition of life categorised by seclusion

¥ Ibid 964 and 965.

% Ibid 961.
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