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PREFACE.

On the whole students of South African history
have neglected to study our Constitutional development,
and studies on South Africen Qonstitutionél Law are few
and far between. It seems that the South African student
has a greater liking for the more controyeréial subject
of political history, while studies Qn the éconoéio aﬁd
social aspects of our development are not wanting.. )

In preparing this essay on "Responsible Government"
I acutely felt'the lack of adequate and reliable secondary

authorities on South African Constitutional History and

 Law. Inevitably I had to fall back upon the biographies

of t‘hé stateszﬁeh‘ of thé early 1870 S, Here again I was
disappointed. Most of the biographies were ex parte
;ccounts.. A laudable exception I famd in Walker's
"Life of Lord de Villiers". |

Mentlon however, must be made of Mr. Kllpln 8
work on the early Parllamentary life at the Cape.
Historians usually .pour vials of professional wrath on
“popular works", Now it is true that both "The Romance'

of a Colonial Parllament and "The Old Cape House" con-

- tain§ ‘much.gossipy material. Nevertheless, they both

contain valgable material and views, not fqundreven in
.the most “p:ofessiongl works". The "Ahnexures" to both
these little books are invaluable to the student of
Colonial Constitutional History.

. Primary Sources exist in abundance. I was, however;
greatly disappointed at the despatches of both the Governor
and the Secretary of State for the Colonies, contained in
the "Gpvernmentf House Reéordsﬂ(to be found in the Govern-
ment Aréhives, Cape Town) inasmuch as they do not contain

useful references to the working.of‘the Colonial Constitutions
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. The "Merriman Papers® I found very interesting, though
not so enlightening as I had hoped. I am deeply indebted
to Mr. D. Varley, Librarian of the South African Public
- Library, Cape Town, for placing my request to read through
such letters touclhiing the wérking of the Constitution before
the Board of‘Trustees of the Merriman Collection, and obtain~
ing their permission to do $0.

' The Cape farliamentary Papers are to be found
printed in the Annexures to the Votes and Proceedings of
the House'of Assembly and Legislative Council. Several
of these sets are to be found in Cape Town. The Librarian
of +the Parliamentary Library kindly gave me permission |
to use the set stowed away in the basement of that Library.

The Imperial Parliamentary Papers are to be found
in tﬁe "Blue Books" relating to South African affairs.
Here, again, several complete sets exist. The set most
‘easily dccessible to the public is to be found in the
Government Archives.

As to the debates in Parliament. As anuofficial
' Hansard of these early years is lacking, I had to turn to
newspaper reports. The most satisfactory reports-I found
in the Cape Argus. |

Recently, a very valuable source of information
has come to light in England .in the shape of Governor
Barkly's private letters. (see, in this conngétion, the
Johannésburg ”Sféi", 12/8/43) The prevailing circumstances
however, will prevent the South Aftrican student to see these
letters for some time to come.

In writing this essay I have assumed two things,
e.g. that the‘reader is aware of the existence of freedom

of speech in Parliament, granted by;Aot No. 1 of 1854, and
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secondly, that the only language recognised by the
Constitution was English. |
Furthermore, this essay is concerned only with

the most salient features of the working of Responsible

Government into which I nave entered in some detail.

I am greatly indebted to, and take this oppor-
tunity of thanking, Méssrs. Rooseboom and Louw of the
House of Assembly, for tackling the unenviable task of
typing the essay and thereafter proof-reading it for
mistakes, grammatical and otherwise, in the typescript.

I Have made.use of certain abbreviations of which

an explanatory list is given below.

/ ad /74’]

Abbreviation Explanation.
Al -~ 77 ' Paper printed by Order of the House
- of Assembly in 1877.
C 3 -7 : . Paper printed by Order of the Legis-
lative Gounc11 in 18?4.
G 44 ~ 76 Paper prlnted by Order of the
' Government in 1876.
G.H. 1/21 . Twenty-first folio of the lst series
' - 0of Government House records.
18l ) o . )
(c - 459] ) | Imperial Bluebooks..
Vv & P, 1873 Votes and Proceedings of the House
of Assembly, 1873.
Minutes, 1875 Votes and Proceedings of the Legis-

, lative Council, 1875.
M.P. No. 53 of 1874 Merriman Paper, No. 53 in 1874.
C.A. 10/5/76 Cape Argus: 10th May, 1876.

C.H.B.E. Vol.8. Cambridge History of the British
‘ Empire. Vol. 8.
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Abbreviatiocon.

| Cunynghame: My Command:

de Kiewiet: Imperial

Factor:

de Kock: Confederation:

Eybers

Hardinge: Life of
Carnarvon.

Hofmeyr: Life of Hofmeyr. 

Kilpin: Romeance.
I .

Life of
Merriman.

Laurence:

Martinemu: Lifs of Frere.

., Life of
Moltzno.

Molteno:

Theal: History. .

Walker: History.

Walker: de Villiers.
Wilmot:‘History; )
Wilmot: )
Wilmot: Life of Southey..

LRI I

Bxplanation.

-

C.W. de

: Selecﬁ Documents. -

E.A. Walker:

Count 4.

Sir A.T. Cunyngheme: My Command
in South Africa, 1874-1878.

Kiewiet: The Imperial
Factor in South Africa.

W.J. de Kock: Federation and
Confederation in South Africa,
1870-1880, with special reference
to the Cape Colony.

G.W. Eybers: ‘Select Constitution-
al Documents illustrating S.A. -
History,1795-1910.

yooa8ir AJH. Hardinge: Howard Henry
- Molyneux Herbert, Fourth Barl

of Carnarvon.

J.H. Hofmeyr & F.W. Reitz: The
Life of Jan Hendrik Hofmeyr.

The Romance of a Colonial
Parliement. :
Sir P.M, Lsurence: The Life of
John Xevier Merrimen.

and
Bartle

J. Martineau: The Life
Correspondence of Sir
Frere.

P.A. Molteno: The Life and Times
of Sir John Charles Molteno.

G+M. Theel: History of South
Africa, 187%-1878. -

E.A, Walker: A History of'South

Africa.

The Life and Times
of Lord de Villiers.

Count A. Wilmot: The History of
our Own Times in South Africa,
Vol. I.

Wilmot: The Life and
Times of Sir Richard Southey.



» CHAPTER - ONE.

THE CONSTITUTION.

The Constitution of the Céje Colony belongs to
the category of "written constitutions". Seversl drafté
were made locally hefore it finally sailed to England for
ratifiéatioﬁ end consent 1), and, on its retvrn to ite
Motherland, came into operation on the 1lst July, 1854, 2)
This Constitution, with such subseqrent amendments ﬁs it
- became necessary to pass from time to time,‘served the

Cepe Colony until it was incorporated in the Union in 1910.

The most diStinctive features of this Constitution
are the following :- ' |
I.
4 A nominsted Executive, consisting of a Cdlonial
Becretary, sn Attorney-General, a Treasurer and an Auditor.
They could sit in either House, take part in discussions,
subject to the Standing Rﬁl@s and Orders of the Houses, but
céuld ﬁot vote 3), The first Parliement interpreted this
section to include "eligibility to serve on Select Commit-~
tees, and the right to move.or second motions" 4), Being
nomineted, the Executive was responsible to the Crown ané
not to Parliament, .
11, .

' A Council, consisting of 15 members 5), subsequently
increased to 21 6) elected, 7 members for the Eamstern
Districts, and 8 for the Western Districts 7), directly by
the edult mele population of the Colony possessing the

1) C.H.B.E., Vol. 8, pp.368=376. . '
2) For Constitution see Eybers: Select Documents, pp.45-55.
3) Constitution Ordinance, Section 79.

4) C.H.B.E., Vol. 8, p.377.

53 Constitution Ordinance, Section 2.
6) Act No.. 3 of 1865.

7) Constitution Ordinance, Section 4.



franchise. The cumulative vote was allowed for elections‘g).

The Chief Justice was to preside over its deliberations 2),

-with a casting vote in case of equality of votes.l0) Five

members formed a quorum and all matters were to be decided

by a majority of votes 11). It was also provided that the

Chief Justice could, from time to time, take part in the

discussions 12),
What has struck the eye of all historians is the
wide powers given to the Council in matters financial 13),

M"In view of its elective character, the Council was given
the power of amending as well as rejecting money Billet14d)

It was the only Coloniel Upper House to have the right'of
increasing as well as rejecting money Bills 15),

PrOSpeCt?Ve Legislative Councillorg had to be at
least 30 years old, not subjectvto any 1egalvincapacity'to
be registered as a voter, and to possess unencurmbered
immovable property to the value of £2,000, or,with movables,

to the value of £4,000, over and above all debts 16), Each

.member had, before being allowed to take his seat, to declare

that he was qualified under this clause to sit in the
Council 17). Members held seats for ten years, but after
the first five years 8 members,.é for each district, were

to vacate their seats, and fresh elections held, those 4
members eleéted by the fewest votes in their Divisions. so
to vacate their seats. After such elections they would

hold their seats fof 10 years; the remaining 7 members of
the original Council vacating their seats after the- .
expiration of 10 years from the daﬁe ot the original

election 18). .

8)
9)
10)
11)
12)
13)

15

l4§

16}

L7
18

§

C.H.B.E., Vol.8, p.376.

Constitution Ordinance: Sect.Z.

Ibid: Sect.3.

Ibid.

Ibid: Sect.Z.

C.H.B.E., Vo0l.,8, p.377; Kilpin: "Romance of a Colonial
.Parlidment, p.85. :

C.H.B.E., Vo0l.8, p.377.

Kilpin: Op. Cit. D.85.

Constitution Ordinance: Sect. 33.

Ibid: Sect. 64.

Ibid: Sect. 5.
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The main criticisms thet can be levelled at the
constitution of the council, in the light of subseéuent
events, are the following -

(1) The wide powers given to the Council in matters
- financisl sﬁoﬁ proved to be anomslous. Clashes on money
bills occurred rather too frequently, and, as no deadlock
provisions were embodied in the Oonstitution,,sﬁch clashes
could only be brought to & successful terminaticn by one
of the two Houses giving way. The only other way open was
to dissolve Parliament, and to fight the election on the
issue upon which the deadlock had taken place. Molteno
had recovrse to this method when the Council ﬁft the
"Seven Circles Bill" aside as a breach of privilege of that
House 19). Tﬁis was clearly unsatisfactory. The wide
powers on financial matters should have been curtailed, and
a satisfactory method of terminsting deadlocks found. ‘

(2) The officiel recognition given to the division
between East and West tended to keep alive and aggravate
the sgitation for separation R0), Molteno, realising this,
succeeded in obliterating it by the Seven Circles Act ”1),
Fevertheless, great harm wes done by this official recogni-
tion. ‘ |

(3) Wo provisions were wade to £ill vacencies during

the non-existence of Perlisment. After the Council elections

of 1874 had been completed, snd before Parlisment met, Mr.
Vinteent, elected member, died. On the 28th of May the
‘Treasurer-Generel informed the House of the vacancy, and
moved that the Governor be informed. Mr, De-Smidt wented
to know why the vacency ked—mes—keens had not been reported
earlier. The Treasurer-General explained snd stated that

provision would be made for the future 22), This was done

19) De Kock: Cornfederation, p.84; G.H. 31/12. Barkly to
Kimberley, 2-7-73 ~ :

20) C.H.B.E., Vol. 8, p.376.

21) Act 18 of 1874.

22) Minutes: 1874, Dp.7.
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by Section 9 of the deven QOircles Bill 23),
| 111,

There was to be a House of Assembly comsisting
of 46 members 24), svbsequently incressed to 66 25),
 with the,psssing of the "Wodehouse Bepresentatlon act/R6),
the totel number ceme to 68. ‘

The Colony was divided into electoral districts,.
. g2 in nuﬁ%er. Twenty—-one of these districts returned 2
members each, Cepe Town returning 4 27). Cumulative voting
was allowed only in the division of Cape Town 28), The
Assembly was to eiect one of Eggip own mewmbers és Speaker
to preside over their deliberstions 29), who had no vote
except in case of an equality of votes 30), Prospective
members had to be registered voters, but aliens who had(
obtained “é deed of burghership", i.e« had been registered
as voters, could not be elected 31). Aliens were likewise
excluded from membership of the Council 32), If a member
of either Hoﬁséffailed to sttend during one whole session
without permission, he forfeited his seat 93), lMembers
of both Houses had to make an osth or affirmetion, as
provided for %), and members could resign by addressing a
letter to that effect to the presiding member of the House
in which they sat 39). All disputed elections were to be
decided by the Houses themselves in committee 36), mThe
profeduvre in such a case was to appoint a select committee
to enquire and report 37), Voting was by word of mouth,

no litereey test of sny kind being reguired38),

23) Act 18 of 1874.

24) vonstitution Ordinasnce: dect. 6.

25) Act 3 of 1865. i

26) Act 7 of 1872.

27) cvonstitution Ordlnance. vecte e

28) Ibid: seccte. 46.

29) Ibid: vect. 63.

30) Ibid: wect. 6.

31) 1bid: Sect. 47..

32) Ibid: mect. 33.

33) Ibid: Sect.m

34) Ibid: Sections 61 and 62.

35) Ibid: Bections 69 and 70.

36) Ibtid: Bections 67 and 68.

37) See for instance: 35.C., C2-72. Petition of R.w.Murrey Jun
Ve & P. 1875, p.388 and A.4 - 74,

38) UG.H.B.K., VOl.8, p.376.



All money Bills had to be initiated in the Assembly,
but only upon the recomméndation of the Crown, and Bills
which b& law end custom ought to originete with the
Assembly,;%§%;;>not originate in the Council 39). Thus

- the 0ld custom thet the King asks for supplies, and that
the Commons vote such suppliés with the concurrence of
the Lords wes transplanted into the Colony. With the
sdvent of Union, this cﬁétom ﬁas‘again adopted, and is
still in use to-dasy 40). '

v The quelifications for electors were low. Every
gdult mele person. -, a . British subject by birth or natura-
lization, of sound mind, and who had not been *convicted
of and éentenced for t}eason, mrder, rape, theft, perjury
or forgery, unless he shall have received a free pardont4l)
and who had been in occupatioh of premiseé to the wvalue of
£25 sterling for a éeriod of 12 months next before the day
of registration, or who had been "reslly andAgggg_gigg_in
receipt of salary or wages at and after the rate of not
less then £50 by the year" for at least 12 months next
before the dgy of registrétion,'or in receipt of a "salary
or wages at snd after the rote of not less than £25 by

the year, shall, in sddition to such sslary or wages, have
been supplied with board snd lodging" was entitled to be
registered‘as voteff snd to vote at electioms %4R), Certain
joint occupiers were elsc entitled to be registered 43),
All persons quelified to vote vould be elected to the
Assembly, excepting bankrupts, office holders snd natura-
lized aliens 4%), , |

The freanchise emounted practically to universal

adult male suffrage. "The £25 franchise, based as it was

39) Constitution Ordinance : Bectioms 80, 81 and 88.

40) Bee S.4A.L.J., Vol.60: article by R. Kilpln' "Parliement—
ary Procedure on Public Finsnce'.

41) Constitution Ordlnance. Sect. 10.

42) Ivid: bect. 8.

43) Ibid: Sect. 9.

44) Ibid: Sect. 47.



- upon the totel value of'prémises‘and land occﬁpied in the
same constituency, weas equivalent to an annusl rental

value of 30s., with the effect that about 80 per cent. of
the adult male population in the colony were entitled to
registretion" 45), These fairiy iibéral gualifications were
tightened up in 1892 by the Franchise end Ballot Act, and,
-in sdditiom, a literacy test was imposed 46).

Now, es in snglend of thet day, the basis of re-
presentation wes still territoriel 47), Every enfranchised
division returned 2 members for the Assembly, irrespective
6f populgtion, while in the Council each of the 2 divisions
returned their respective quote®of members without regard
to population. With the amdvent of Hesponsible Government
in 1872 there were, as we have seen, 68 members in the
Assembly 48) end 21 in the Council 49). In that year the
totel number of registered voters smounted to 39,558 50)
of which 21,432 were registered in the western Division‘
end 18,126 in the Eastern Division, Oﬁ population basis
therefore, the test was slightly over-represented in the
Council, and the West slightly under-represented.

In the Assembly, also ---, the kast was over-
represented, being entitled, on poﬁulation basis, to only
gbout 30 seats. The West, again, wgé hopelessly under—
represented, being entitled, on population basis, to about
38 sests. |

Again, if one locks at the severasl divisions of
the colony, one finds that some aiviSions‘;§é/over—repre-
sented, while others apé/uﬁder-rsprésented. Agein taeking
the %872 Voters' Lists, we find that the largest division,

outside of Cepe Town, was Port Elizabéth, with 2,915

45) CcHoBcEt, Vol. 8, p.3'76-

46) Act 9 of 1892, Sections 4 and 6.
4’?§ C.HiB‘EO’- V0108, pb3’76b

48) Suvupre, p. 4.

- 49) Suprea, p. 1.

50) Voters' Lists 1872; and Amnexure B,




registered votefse -On the other side of the scale we find
the division of Victoria East with oﬁly 365 registered
voters snd ¥ast London with only 329 registered voters.

A member of the Legislative Council, Mr. odlonton,
drew attention to this state of affairs on the 12th June,
1874 51), He moved for a commission, with power to teke
evidence and call for papers, to enquire into and report
upon such slterations as may be necessary to bring about
a "more eguitable sdjustment of those political rights end
privileges which, under Constitutionel Govermment, are the
common heritage of all classes of the community" 52).

In submitting the motion he hoped thet it would not
be looked upon as & perty motion "but (as) & subject that
concerns the welfare of the whole colony™ 53). He regarded
the alterations the Govermment were endeaﬁouring to 5ring
about in the Constitution as pstchwork, and not as a
thorovgh-going reforme.

Molteno, sensing dsnger if this motion were passed,
described it as "counter snd diametricelly contrary to that
which the Government have proposed with reference to the
amendment of the Constitution®. He did not believe "in
periodically teking the Uonstitution to pieces and re-
srranging it éltogether".v He regarded it as en effort to
obstruct’ the Government‘in their policy of re-comstituting
the Legislative Uouncil on the "seven circles"™ principle 54).
Codlonton proteéted, but in vain. ~His motion was negatived
by 10 votes to § 55). Without apparently reslising it,
Molteno had let slip a golden opportunitj of finelly bringing
the Last (on)its knees, for ss has slready been pointed out,

the East wes greatly over-represented. But the Seven Circles

51) Minutes, 1874: p.36.

52) Ibid. , .
53) C.d. 16/6/74; Deb. XS/ 6/7%.
54) Ibid.

85) Minutes, 1874: p.36.
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Bill was s main point in Molteno's progremme, hence he stukk
to it. Be that ss it may. Whatis certein is that this
system was nnjust‘gg,the bigger towns, end, subsegquently,

in the hey-dsy§) of the Bond, the over-represented country
became the bulwerk upon which the consérvative Bond rested,

to the examsperstion of the "Progressives®,

Iv.

The story of the struggle for Responsbile Government
hes often been told, and it is unnecessery to recount it
here. The upshot of this struggle wes that the Responsible
Government Bill passed both Houses of Parlisment in 1872,
was assented td by the Queen, snd came into operation on
the 1st December, 1872 96).  The "Argus" earmarked ;héfi
29th November as "a red-letter dey in the history of the
Colony" 57). |

He who reads the "Cobnstitution Ordinance Amendment
Act, No.,1 of 1872", the full style and titles of the
Responsible Govermment Act, is struck byvits shortness.

It consists of but ten sections aund a preambl%?}yet the
chenges it brought about were momentous.

Two new offices were created by the Act: the office
of the Commissioner of Crown Lands and Public works, and
the office of the Secretery for Native Affairs 59), The
cccupiérs of these offices were to hold office during
pleasure snd perform such duties ms would be assigned” to
them 60),

The thiré‘section, howeﬁer, is the most importent.
It provided that the persons enumerated who held offices
of profit under the Crown, would be eligible for election to’
the Council or the Aésembly, provided they fulfilled £he

qualifications as prescribed by law. The persons enumerated

56) Government Gazette Extrasordinary, 29/11/72

57) ‘Cape Argus, 30/11/72.

58) For Act, see Bybers: Select Documents, pp,63-64.

59) bonstltution Ordinence Amendment Act No.l of 1872,
Section 1.

69) Ibld' sect. 2.



were those occupying the offices of Colonial Secretary, the
Treasurer, the Axtorney~General, the Commissioner of Crown
‘Lands and Public Works and the Secretary for Native Affairs.
Persons already ﬁembers of either House could be appointed
to such offices 61),

Such office holders could sit in either House, - take
part in the discussions, subject to-the rules and orders of
the House, but could only'vote in the House wherein they had
their seat.eg)‘Thié entailed the repeal of section 79 of the

Constitution Ordinance, and it was duly done away with 63),

—

The holders of the offices enumerated weré entitled
to salaries 64) but not to pensions 65). Provision was
made for pensions for the holders of the offices above-
mentioned, who vacated them as a result of the passing of
the Rsponsible Government Bill 66), |

Such then is the contents of this Act. It changed
"the whole political structure of the Executive Council.
Whereas it had previously been nominated by the Crown and
responsible to it, it now ceased to be respongible to the
Crown and becamé responsible to Parliament. Furthermore,

'the Governor would now have to invipe such persons to hold
office as would have the confidence of a majority of members
in Parliament, andkwhose policy Parliament woﬁld be prepared
1';0 endorse.

Furthefmore, Responsible Government brought with it.
what is known as collective and individual responsibility.
Each member of the Cabinet was individually responsible for
the édministration of his department; while the whole
Cabinet was colléctively responsible for the policy pursued
by the Govérnment. Also, the entire Cabinet was responsible
61) Constitution Ordinance Amendment Act No.1l offigzgy
62) Ibid: Sect. 4. Section 3.
63) Ibid: Sect. 5.

64) Salaries, as provided for in Sect.7 :~
Col. Secretary £1,200 p.a.; The other 4 each £1,000 p.a.

65) Constitution Ordinance Amendment Act No.l of 1872.
©66) Ibid: Sect. 6. : ((Section 8.
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for the policy pursued by any individual member of the
Cabinet in the administration of his department. The
recent tendency of Cabinets to agree to differ, as did
Ramsay MacDonald's in 1932 ©7) and the Smuts Cabinet in
1943 68), was unknown as yet to ?arliamentary practice.
Cabinet solidarity was the essence of Parliamentary govern-
ment. | —

To claim, however, that the Colony was now
"mistress in her own house", is greatly to exaggerate things.
It is cleaf that even as far as intefnal matters went,
Mother Downing Street still had the final say. Also, by
virtue of the Colonial Laws Validity Act 69) the Imperial
"Parliament at Westminster could legislate for the Colony,
such legislation overridingAany’local legiélation that might
be in conflict with it. Although this Act has been célled
"ﬁhe charter of Colonial legislative independence' 70), it
must be looked upon as merely definitive in scope, but
definitive in a very elastic sense. The provisions of this

Act which have a bearing upon Colonial Legislation are the

.following &=

gection 2; "Any Colonial law which is or shall be in
any respect repugnant to the provisions of any Act of
Parliament extending to the colony to which such law may
relate, or repugnant to any order or regulation made under
authority of such Act of Parliament, or having in the
colony the force and effect of such Act, shall be read
subject to such Act, order, or regulation, and shall, to
the extent of such repugnancy, but not otherwise, be and
remain absolutely void and inoperative."

Section 3: '"No colonial law shall be or deemed to
have been void or inoperative on the ground of repugnancy
to the law of England, unless the same shall be reptignant
to the provisions of some such Act of Parllament, order,
or regulation as aforesaid.!

Section 4: "No colonial law, passed wzth the con-~
currence of or assented to by the Governor of any colony,
or to be hereafter so passed or assented to, €hall be or
be deemed to hawe been void or inoperative, by reason
only of any instructions with reference to such law or
the subject thereof which may have been given to such
Governor by or on behalf of Her Majesty, by any instru-
ment other than the letters-patent or instrument autho-

67) See: W. I. Jennings: Cabinet Government, pp.219-221.
68) See: The Round Table, June 1943, pp.288-290.

62) Colonial Laws Validity Act (1865) 28-29 Victoria c.63.
70) A. V. Dicey: Law of the Constitution, 9th ed.,p.l0S5.

/



w 1] -

rising such Governor to concur in passing or to assent
to laws for the peace, order, and good government of
such colony, even though such instructions may be re-
ferred to in such letters-patent or last-mentioned
instrument." 71) ‘

Section &: "Every colonial legislature shall have, and
be deemed at all timesto have had, full power within its
Jurisdiction to establish courts of judicature, and to
abolish and reconstitute the same, and to alter the con-
stitution thereof, and to make provision for the admini-
stration of Jjustice thereinj and every representative
legislature (i.e. a colonial legislature which has half
its members elected by the inhsbitants of the colony)
shall, in respect to the colony under itg jurisdiction,
have, - and be deemed at all times to have had, full
power to make laws respecting the constitution, powers,
and procedure of such legislature; provided that such-
laws shall have passed in such manner and form as may
from time to time be required by any Act of Parliament,
letters~patent, order in council, or colonial law for
the time being in force in the said colony"

The reason for quoting the above sections in extenso
is that, if they are not read alongside with a colonial
constiﬂution, the true nature and powers of the colony

- cannot be thoroughly understood, and the student of the
constitution is then liable to draw falacious conclusions.
Another good reéson is that section 4 throws some light upon
the anomalous position of the Governor of a Colony 73},
Again, it forms part and parcel of Colonial Constitutional
law, and can therefore not be left out of consideration when
studying the constitution of a ‘colony. It has been the

‘faté of this Law to be underrated by South African historians.

AL
Such then was the COnsiituxion of the Cape Eolony
when the first Parliamént under ReSponsible Government mef
on the 24th April, 1873. It will be noticed that the
position of the Governor has not been discussed. Bﬁt his
position is of such importance that it necessitates a

separate chapter 74},

71) -In certain cases the Governor had to reserve Acts for
the signification of the King's pleasure. See in this
respect: Instructions to Barkly, {C-732,N0.39, and
instructions to Frere A8-78, p.7. For discussion of
instructions to Governor, infra Chapt. 2.

72) Quoted from Dicey, op.cit.

73) For- discussion of GoveTrnor's dsition infra
74) M? Chapto 2. P ? Suse Chap“b.i.
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‘With this Constitution as instrument, the Molteno
Cabinet governed the country from the lst December, 1872,
until tgngﬁgge dismissed by Sir Bartle Frere on thg 5th
Febrnary, 1878. It is\with the working of this @onstitution
that the following pages are mainly concerned. There are
but a few Constitutional changes to record; iﬁdeed, colonial
history under Ee3ponsible Government is singularly barren
as far as Constitutional History proper is concerned. There

was, however, "a good daal of Pgrliamenta}y history" 75),

75} Eybers: Select Documents: Introduction, Pexxxix.
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CHAPTER TWO.

THE GOVERNOR AND HIGH COMMISSIONER.
I.

"The position of & Governor of the Cape in 1875
was additionally complicated because he wes also Her
Majesty's High Commissioner with duties that extended
bayond the borders of the Cape, eand therefore strictly
beyond the control of a responsible ministryy 1) .

Even the position of ?he Governor in sll the Colonies of
the Empire was still anomalous, and the Governors "uncertain
position between a résponsible ministry and the Home
Government had not yet been defined by an accepted body
of precedent,....o...M. 2)
This being the state of affairs, let us proceed
to & discussion of the duties of t@e Governor assigned
to him by the constitution and by instructions‘issued to

him on his appointment, always, however, reading such

duties alon@&%} with the Colonial Lews Velidity Act.
II.

With the introduction of Responsible Government
it became necéssary’to revoke the Commission and Instruct-
ions issued to Governor Barkly in 1870, and to:issué a
new set of Instructions to sﬁitvthe altered circumstances.a
Again, when Sir Bartle Frere succeeled Barkly in 1877, new
I@ttersPatent.constituting‘the office of Governor, slong-
side with a fresh batch of Instructions were issued. 4)
It may be remerked here that noffrésh Instructions were

issued to the High Commissioner in 1872. And it is only

in 1877 thet & fresh Commission and Instructions again

appear.5)
1). De Kiewiet: Imperial Factor, p.77. (itelics mine).
2). Ibid: For a discussion of the position of the Governor-

General in Cenada, see: Neuendorff: Studies in the
evolution of Dominion Status:Part I, chapter 1-5.

For copy, see (C-.732], No. 39 of 1872 and A.9-73,

For copy, see 4,.8-78, p.l-9.

A. 8-78, p.1l0-11.

W
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A. The Constitution Ordinance enjoined the Governor

to summon Both Houses of Parlisment to sit and deliberate

6) such sessions of Parlisment

7)

~at the same time and place;
to be held at least once a yesr. He was empowered to
prorogue, by speech or proclamation, both Houses together,
and, in the same way, dissolve, either both Houses together,
or the Assembly alone} without dissolving the Council. 8)
It was only in 1897 that the Governor was empowéred to
dissoive the Council,.without,at the same time, dissolving
the House of Assembly. 91 |
A11 Bills appropriating to the public service any
sum of money from or out of Her Mesjesty's revenue within
the Colony had first to be recommended to the House of
Assembly.by the Governor. Also, no money could be issued
from the Treasury excepting under the suthority of the

10)

~-GOoVvernor. The Governor could transmit drafts.of

Bills to any of the two Houses for ‘inmitiation, but money

11)

Bills had to originéte in the Assembly. The Governor,

howe?er, shared with the Council the privilege of smending
money Bills, gnd returning them to the Assembly. 12)
Under responsible governmant,of coﬁrse, such amendments
could only be made on the adviece of the Ministers. This
again,_it is feasible to assuma, would only occur if =a
flaw was detected in the Bill affer it had psssed both
Houses. |

All Bills enacted by the Houses were to be sub-
mitted for Royal assent to the Govérnor; who was to declare
according to his discretion, subject to thg provisions of

the Constitution Ordinance snd such instructions issued to

him, thet he assented to, reserved for the signification

6}. Constitution Ordinance: Sect. 60.

7). Ibid: Seet. ?7. ‘

8). Ibid: Sect. 74. ‘ :

9). Legislative Council Dissolutién Act, No. 9 of 1897.
103. Constitution Ordinance: Sect. 80.

11). 1bid: Sections 81 & 88.

12). Ibid: Sect. 88.



of Her Majesty's pleasure, or refuéed to assent to such
Bill. Before assenting to §uch Bill, however, he could
make such amendments to the Bill " as he shall think need-
ful or»expedient" and réturn it to the Houses for con-
currence . 13) Here again, it would bé exercised, under
Responsible Governmént, upon ministerial advice, upon the
detection of a flaw. -It would therefore bs idle to say
that it was a meaningless addendum..

All Bills assented to by the Governor had to be.
transmitted as sson as possible "to one of Hér Majesty's
Principél Secretaries of State". Such Bill could,
however, be disallowed within two years after its receipt
in England. Such disaliowancé the Governor had then to
cammunicate td the two Houses. 14) .

Now the sections providing for the Royal assent
must be read alongside with the Colonial Laws Validity Act.
If a Bill passed by the Coloniasl legislature ran counter
to a statutory enactment of the Imperial Parliament extended
to the Colony,_such a Bill would be null amd void to the
extent that it ran countér to the Iﬁperial enactment. 15)
This, in fact, happened- in the Cape Colony in 1874. The
"Nataf/;riminals Act, Nof 53 of 1874", providing for the
imprisonment of the' Amahlubi chief Langalibalecand his
son on Robben Island for offences committed in Natal,
was repugnant to the Imperial *Colonial Priéoners Removal
Act, 32 & 33 Victoria C. 10" read alongside With.28 & 29

Victoria C. 63. 16)

It does not reflect credibly upon
ittt

the law adviser of the Cape Government that he was unaware

of the existence of such an Act at the time of the passing

of the Natal Criminals Bill.

13). 1Ibid: Sect. 82.
14) . Ibid: Sect. 83.

15). Colonial Laws Validity Act, 26 & 29 Victoria C. 63
: sect., 2. '

16). see Uys: In the era of Shepstone. p.94. N. 28 and
(c.~1205] No. 50.Carnarvon to Pine 13/4/74,
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If an Act so assented to was’rebugnant‘to the law
of England, it would not be void or inoperative, provided,
always, that it was not feéugnantvto a statutory enactment
extendéd to the Colony. 17) Again, such law was,not‘to
be declared void or inoperative on the ground simply of
instructions given yo the Governor on behalf of Her lMajesty,
with reference to such a lay or to the subject-matter of
such law. 18)

Reference has alréady been made to the power
of the Governor with reference to the assembling,prorogation,

and’dissolution of Parlianent.lg)

. Now these powers,
also, would have to be exercised upon ministerial advice
under the system of Responsible Government.

In 1873, as we have already seen, the Legislative
Council set the "Seven Circles Bill" aside as a breach o
of privilege of that House.20) Lacgg;é any other means
to overcome the Council's oprosition, the Prime Minister
advlsad a dlssolution of both Honses simultaneously.
The Governor acted upon this advice; announeed to Perlia-
ment in his prorogation spsech that he would dissolve
‘both Houses,El)and this was duly done by a proclamation

22) The doctrine of ministerisl

of the 22nd of August.
responsibility entailed that the Governor act upon the
advice of his Ministers. - Tnus{ also, the recommendation
that he Had to give to money Bills before they coﬁld be
introduced into the Assembly, would be given on thé advice

of his Minisfers.

17). Colonial Laws Validity Act, 28 & 29 Victoria C. 61.,

, Sect. 3.

18). Ibid: Sect. 4.

19). Vide Supra.p v,

20} . Vide Supra, p.s.

21) . See prorogation.speech, 26/6/73 and GH 31/12. Barkly
to Kimberley, 2nd July, 1873; Molteno: Life of Molteno:
Vol.I, p. 219. .

22) . Govt. Gazette, 22/8/75
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If the Governor refused to teke the advice of
his Ministers, they would be bound to resign, and the
task would be left to him to find new advisers who would
consent to take upon themselves the respons;bility for
the Governor's actions. Before pursuing this topiec
further, it would be well to exemine the Cqmmission and

Instructions issued to the Governor.

B. In comparing the Instructions issued to Barkly
with those issued to Frere, it will be found that, excepting
for some verbal alterations, they are‘exactly the seme.
There gre, however, a few‘important differencas between the
Commission re-appointing Berkly as Governor, and the Letters
‘Patent issued to Frere.

As far as the Commission and Letters Patent are
éoncerned, the following are common to both:

~The Governor was also to be Commander-in-Chief.
in and over the Colony with its territoriss, dspendencies,
the castle forts ahd garrisons erected and to be erected in
the Colony, and‘the‘Governor is commanded "to do and
execute, in due manner, all things that shall belong to
his said command"; 23)

‘ In the Colony there was to be aﬁ Executive

Coungil consisting of such persons as are declared by law
to be members of the Executive Council, alonéside with -
such persons as tne Governor maynfrom time to time aDpoint
under the public seal of the Colony to be members 6f the
Executive Couhcil. The Exacutive.cnuncil, therefore,
was to be larger than the Cebinet, a theory which has been

—

pervetuated by the South Africa Act, 1909.24)

2%3). A. 8-78, Presmble & {b-?SQ} Kiﬁberlgw@o Barkly
: : 24/8/72., inclosure (1) in No. 39.7
24). S.A. Act., 1909;Sections 12 & 14.
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The-Governor waes to be the keever of the Public

Se=l of the Colény " for sealing all things whatsoever

that shall pass the said public seal". 25) -

All lands

that could be lawfully granted away and disnosed of by

the Crown, the Governor was empowered‘in name of the

Crown "to meke and execuﬁe under the said seal grants

and disnositions of any (such) lsands ....u26) Furthermore,
the Governor was emnowered to "constitute and appoint"

in the name of the Crown Judges,'Commissioners, Justices

of the Pesce and such officers and ministers as. may be
lawfully appointed by the Crown.27)

The Governor, with the advice and coqgent of the
Legislative douneil eand House of Assembly, was empowered
to meke laws for "the peace; welfare and ,good government"
of the Colony, subject, always, to disallowsnce by the

crown. 28 | ‘

| Dersons holding office by virtue of a Roysl

érsnt or commission, or by yirtue of a grant or commission

issued under Royel éuthofity, could be removed or suspended
from office by the Governor "upon sufficient cause to him
‘ arpearing", provideé'that such removal or suspension could

iegally be executed. 29)

A1l vpowers and suthorities lawfully belonging to
the Créwn with respect to the summoning, prorogation and
diésolution of any Legislative body established, or to.
be established, within the Colony, could be exercised by

the Governor. 30) - »

25). A. 8-78: p.2., sect. 3 & (C-732] inecl. (1) in No.39.,

~ sect. 2. '
26)-. Ibid: n.2. sect. 4 & Ibid: sect. 3.

27). Ivid: po.2. sect., 6 & Ibid: sect. 5.

28} . Ibid: p.2. sect. 7 & Ibid. sect. 6.

29). Ibid: p.3 sect . 9 & Ibid: sect. 8.

30). Ibid: v.3 sect.l0 & Ibid: sect. 9. Comrere Const. Ord.

sections 60 & 74 and above.



In case of the death, incanacity, removal or
absence.of the Governor from the Colony, the Lieutenant- .
Governors%as to be the acting-Governor for the time being,
or, failing such a lieutenént-governor, tne senior officer
for the time being, provided that they had tesken the oaths
‘of office. 2

wheﬁever and so pften as‘the Goverhor, in his
'éapacity'as High Commissioner, shall be absent from the
Colony in execution of his duties as High Commissioner
or if he be approinted govérnor of a territory or province
adjacent or contiguous to the Cave Cdlony, he shall con-

“tinue to exercise.all the powers and authorities of Governor
of the Cave Colony; as if he ‘were residing in the Capé

33)

Colony. The Governoy could, however; during &

temporary absence from the Colony, appoint a pserson to
act as his deputy in the Colony, performing such functions
and authorities: as the Governor may assign to him, and
during his pleasure. Thevéppointment of such a deputy,
howéver, was not to affecf, abridge or alter the vowersand
authorities of the Governor within the Care Colony "other-
wise then we may at any time hereafter think nroper ﬁo
direct". 34) This provision does not avvpear in the
Commission issuedvto Bsrkiy in 1872, neither does the
follo?iné:

*"And-we do further authorize and smpower Our said
Governor in Our neme and on Qur behalf to appoint to

or remove persons from any offices which are now or
hereafter. may be created or declared by the Legislature
of OQur said Cnlony to be 'tenable during Our vleasure
and also in Our name and on Qur behalf to assign to
such persons, while holding such offices,agych duties
as to him in his discretion may seen fit: Provided,
nevertheless, and we do hereby reserve to Ouselves,

Qur Heirs and Successors, Our and Their undoubted right
and authoritg to disallow any such appointments or
removals, any such assignments of duties in whole or |
in part" 36)

l;. For Commission anooantln Lt. ~Gnvernor A8-78,p.11 & 12.
2). A.8-78, v.3. sect.ll & Cw?BQD incl. (1) in No. 39, sed.1C
3). Ibid: pp. 3 & 4. sect. 12 & Ibid: sect. 11l.

34). A. 8-78: p.4. sect. 13.

35). Comnere in this respect: Const. Ord. Amendment/Act No. 1
C of 1872, sect. 2.

26). A. 878, p.2, sect. 5.
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This section refers to the Ministers of the \\\\\
Crown in the Colony. The significance of this section
37)

will be examined below.
Now, while the Commission of 1872 as well as the
Letters-Petent of 1877 authorized and empowered the
Governor to grant pardons and remit fines, a further
'provision waé introduced in the Letters Patent of 1877,38)
‘The nroviso readsas follows: V
Provided'aiways that Our éaid Governor shall

in no case, excent when the offence has been of a
political nature, unaccomnanied by any other grave

crime, make it a condition of any vpardon or remission
of sentence that the offender shall be banished from
or shall absent himself from Our said Colony" 38)
It is humbly submitted thatfthis proviso was inserted as
a result wathe experience.gained_in the Lengalibalele
affair, exd to prevent any future violation of the
Imrerisl * Colonial Prisoners Removsl Act, 32 & 33
Victorisa ¢. 10."%
The vower of revoking, altering or'amending
the Letters Petent at any time as may seem meet was
reserved for the Crewn,(39) end the Governdr was enjoined
to have the Letters Petent "read and pyoclaimed at such
plece or places" as he_might think fit. 40)
ThevInstructions, as has been said, issued in
1872 and 1877 are identical as far as substance goes.
The differencé is that the Instruct;ons of 1872 are
addressed to Sir Henry Berkly, while those of 1877 are

41)

addressed to "our s2id Governor". Thé different

sections in both these sets of Instructions are in the same

Vide Infra, pp.2b-27.

A 8-78:p. 3, sect. 3 and (C-732] incl. (1) in No. 39
sect. 7. - o

A 8=78: mn,3, sect. 3.

A 8-78: p,4, sect. 15.

Ibid: sect. 1l6.

A 8-78, ppn, 5-9 and (C-732] incl. (2) in No. 39.
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order. ‘Reference will therefore be given only to the
Instructions of 1877; .

The Governor was to cause his commission to be
reasd in presence ofthe Chief Justice of the Colony, or
some other Judge of the Suvreme Court énd the Executive
Councillors of -the Colony. He hed to take the Omsths
of Allegiénce as Drescribed.by law, which had to be
" administered to him by the Chief Justice or the Senior
Judge of the Sunreme Céurt. Failing such Judges, the
duty had to be verformed by the Senior member of thé

42) Either the Gofernor or some

Executive Council.
other person authorized by him, had to administer "to éll
and every verson or‘persons, as he shall think fit, who
shall hold any dffice.or place of trust or profit, the
" seid Osth of Allegiance, together with such other oaths
.as may, from time to time, be prescribed by any law in
that behalf made and providedn. (43)

The Instructions, and such others as may frqm
time to time be issued, had to be communicated by the

44)

Governor to the Executive Council. Two members of the

Council, excevting the Governor or the presiding member,
formed a quorum. Also, the Council could not proceed

with thé disvatch of business, unless formelly convened

45)

by the Governor. The Governor was to attend and vpreside

at such meetings, andhad to have a vpresident anvnointed to
preside in case of his absence; in case of the absence of
both Governor and president, the senior member of the

council was to preside, seniorty being determined by the

order of their respective appointments to the Council. 46)

42;.‘A 8-78 p.5, sect. 1.
4%), Ibid: »pn. 5-6, sect. 2.
44), Ibid: »n. 6, sect. 3.

- 45), Ibid: sect. 4. :

45). Ibid: sect. 5.
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‘Formal minutes had to be kept of the acts,
proceedings, votes and deliberations of the Couﬁc?i,
and at each meeting the minutes were to be read and
confirmed, or amended, before nroéeeding to the dispatch
of business. ¥7) The Governor had to consult the
Council in all cases relating tothe exercisé of fhe
several powers and authorities vested in him by the'
Letters Patent. But, if in-the Governor's judgzment
the Crown's service wouldv"suétain material ﬁrejudicé"
by consulting the Counéil, or if the questions are df
little significance, or if time does not permit it being
consulted, then he could act without first obtaining their
advice, "provided that in all such urgent cases he shall
at the earliest Dracticablé period", communicate to the
Cruncil the measures he had addoted, as well as the

48) But, even when asking -

reagons for acting thus .
their advice, he was given the discretion of aeting

in orvosition to their advice. In such cases, however,
he had to report, at the first conventent opnortunity

) . - ’ n )
"such proceeding with the grounds and reasons thereof;/qg’

A number of rules were also laid down tb guide '

"ss far as may be practicable" the Governor.in assenting

to, dissenting from, or reserving Bills for the significatim
of Her lisjesty's vpleasure thefeon. He was not to assent
toylawslwherein different subjects were mixed, each.
different subject requiring a different law. Neither

were clauses to be introduced into a law foreign to

what the tifle imnorted aor were tg§§§wto'be vperpetual

50)

clauses in temporary laws. These rules applied,

47}y, Ibid: sect. 6.

48) . Ibid: sect. 7.

49). Ibiad. :

50). Ibid: p.7 . sections 9 & 10.
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of course, to gll laws in general. The following types
of Bills were not to be assented to by the Governor, unless
they contained 8 clause suspending the operation thereof
until the signification of the Royal pleasure had been
obtained? or if the Bills sre of an urgent nasture, necessity
requiring their immediate operation, viz.:

(1) Divorce Bills; (2) A Bill granting lend,
money or some other donation to the Governor; (3} A Bill
- declaring papsr currency legal tender "except the coln
of the reslm or other gold of silver coin"; (4)‘AﬁyrBill
imposing differential‘duties; {5) Any Bill, the provisions
Wheraéf appear inconsistent with Treaty leigations.of
the Imperiasl Government; (6)AA'Bill interfering with the
discipline of Her liajesty's armed.forces'in the Colony;
(7] A Bill ebridging the Royel prerogetive as well as
thé ?roperty rights of non-resident British subjects and
the trade and shipping of the United Kingdoh and its
dependencies; and (8) Any Bill conﬁeinhgprovisions to
which assent had already been refused, or which had been
disallowed. o) |

We have ssen above that under certain exceptional
circumstances, the Governor could assent to such Bills.
But, even if such circumstances existed, he could not

assent thereto, if the Bills were "repugnant to the Law

of Bnglend, or inconsistent with any obligations imposed

upon us by treaty" 52) Now we have seen that the
Governor was empowered by the Coionial Lews Validity Act

to assent to Bills, even if they were repugnant to the

51). Ibid: Sect. 1l.
52). Ibid: (Italics mine)



Law of England, providing they were'not repugnant to
any stetutory enactment extended to the Colony.,sa)
The provision in the Instructions is thereforé out of
place, in fact, obsolste. Doubtless, however, this
section in the Instructions was meant tO'conveyr"statutory
:enactments extended to the Colony"™. 1In any\case; if the
Colonial Laws Vélidity Act be read slongside, the poéition
is quite clear. . He could therefore assent to Bills |
provided they complied with the Colonial Laws Validity Act.
All Bills assented to, or reserved for the Royal
pleasure, were to be transmitted to Englend, 5%) witn
abstracts in the mé:gin, He could also make explanatory
observations as to the ci:cumstances that necessitated
the passing of such a law. He was further required to
transmit "fair copies of the Journals or Minutes of the
proceedings of the Legislative Bodies", ascquired from
the clerks or other proper officers, and transmit them
as well, -°) ’~Theﬂreason’why he hdd to, acquire it
from the “clerks or other proper officérs" is obvious -
they were to be correct and authentic.
~The Governor haq to obtain special permission
to-puréﬁaSe Crown Lands. 56) Neithéf could he absent
himseif from the quony, excepting after having obtained
specisl .permission. 57) He wes further réquired to
furnish the Secretary of State for the Colonies with
‘Blue books and statistics,?a) promotq religion and
education amongst the gatives and'prevent any injustice

attempted agsinst them. 59) The Governor was to appoint

28 & 29 Victoria C. 63. sect. 3.

Compare Constitution Ordinance, sect. 83.
A, 8-78, p.7. sect. 12.
Ibid: pp. 7-8, sect. 13.
Ibid: p. 9, sect. 18.
Ibid: p. 8, sect. 17.
Ibid: sect. 15.
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all Judges, Justices of the Peace and "other officers"
who were to hold office during pléasure, unless other-
wise provided for by 1aw. 60) |

On one very important point the discretion left
to the Govarnor‘was very wide, i.e. he wes given a very
wide discretion as to perdons. The Governor was to acquire
a report from the judge presiding st the trial of a perQ
son condémned to death , and such report he was then to
lay before the Executive Council and teke their eadvica
thereqn and, if it.appeare¢to him expedient, grant av
reprieve or perdon. But hchould, upon his own
deliberate jﬁdgemént, decide to withhold or extend a
reprieve or pardon eventin opposition to the advics
tendered by the Coﬁnoil, If ﬁe should decide in
opposition to the Council, he was to enter his reasons
nat length" in the Council Minutes. ©1) Doubtless )y
it was intended that the Governor should gspecially
exercise this’discretion in cases Where natives were
the offenders;

It is iﬁteresting to notice that in the’ eightean~
seventiés and agitatiQn was carried on in Cenade to get
the Governor-General always to act upon the advice of
his’Ministers in‘exercising the prerogative of pardon.

In England ,‘it:was argued, the Queen's prerogative of
' pardon was reaslly in the hands of” the Home Secretary.
Exception: was also taken.to the practice that the pre-
siding judge at the trial of the condemned should send
a report to the Governor-General, seeing that one was

also sent to the Minister of Justice. The upshot of

ER). 4: B=%8; s8°%s 1804, 14,
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the ggitation Wés that, when new Instructions were issued
to the Governor-General, his independent action in
exercising the prerogative of pardon was limited to
issues where Impsriasl intserests were involved. Further-
m&re, the judge\was no longer to send a report to the
Governor-General. 62) At the first Colonial Conference -
a New Zsaland delsgate, bacbﬂ%y the Cenadiens, proposed
thet the Canadian system be extended to the other Colonieséﬁ
He failed to carry the point "partly through lack of suppor@
In South Africe, however, the independent action .
of the Governor, and later the Governor-General, has
never been limited. \It>was retained in the Instructions

issued to the first Governor-General in 1909,64)

and, in
19%7, when the Governor-General's Instructions were
issued with the counter-signsture of the Union Prime
Minister, it was agasin inserted. 651
This discretion of the Governor, it is‘humbly
submitted, was the most important of all the cases in
which he was left to act upon discretion, end, it was

doubtlessly intended that he should use it.

c. To srgue that the Governor had invariably to

act upon the advice of his Ministers, would be incorrect.
Although it may be assuﬁed that the Governor would always
seek the sdvice of his WMinisters, he was under no
obligation to accept that advice, if, according to his
judgcment, Imperiasl interests would be materially damaged.
But it is also certain that the Governor would not act
autocratically. If he refused his Ministers' advice,
they would resign, and he would bs left with the unen-
viable task of finding neW‘Ministers who would be willing
to accept the responsibility for what he had done.

62). Compare: Neuendorff: Studies in the evolution of
Dominion Status, p. 81-86.

6%). Ibid: p. 87.

64). Bee: Kennedy & Schlossherg: Law & Custom; App. VI.

65). For Instructions, 19%7, ses: Govt. Gazette Extraordi—
nary, loth March, 1937.
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The Governor's actions would then become their actions
and they wou;d have to answer for it ia ggrliament.

. Now the Governor msey have acted unconstitutionally;
and the Ministeré would be assailed in Parliament for it.
Parliament , may, howe#er, endorse their actionmns. Does.
this then imply that the actions became odnstitutionally
correct? By no meens. Parliement mey be the guerdian
of the Constitution, yet, in my opinion, it is not the
best judge as to when 8 breach of the constitution has taken
place. Parliament does not consist of a body of con- |
stitutional lawyers always on the‘lookouf for somebody
that may violate the Constitution.

‘ Furthermore, it may sometimes be in fhe interests

of the Couné? at large that Parliament closes its eyes.
to breache§ of the Constitution. This, o?éourse, would
only occur in cases of exceptional importance, as,for‘v
instance, when the <ountry is in danger of invasion, or
some other pational calamity threatgnsthe Couné&.

Bearing these remarks in mind, let us now examine
- how the Governors betw@eﬁ~1872 and 1878 exercised these
duties_above described. |

Sir Henry Berkly, who had come to the Colony with
the definite inétructions to introduce the system of
Responsible Government,66) was in all respepts s model
of a constitutional Governor. It appears from his owﬁ
despatches, that he even refused to act in his capacity
es High Commissiqner'wifhout first obtaining fhe advice

of his WMinisters. 67) To such an. extent did he act in

66). De Kiewiet: Imperial Fsctor, p.l2; Hofmeyr: Life of
Hofmeyr, p.l03; Molteno: Life of Molteno, Vol. I,
pp. 159-160; C.H.B.E., p.437; Walker: History, p.347.
67). G.H. 31/13, No.33:Barkly to Carnarvon, 27th March,1876.
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harmony with his responsible advisers, that Cafnarvon
’sharply advised him that "a Governor was the represen-
tative of the Queen and the Imperial Government, and
owed the Secretary of Stete his whole-hearted support" 68}
All along Barkly preferred to act upon the

adviee of his own Ministers than to listeﬁ to views ten-
dered by Carnarvon.  Although the latter urged him

to dissolve Parliement on the Confederation question,

69) he never scted on this advice, and,

70)

if necessary,
in fact, dissented from this view of Carnérvcn.

Molteno's over-sympathetic son and biographer
contlnually harps on Barkly's firm. adhe;;;h to the
principles of oonstitutional government 71) and loudly
rings the praises of his successfuliadministration.7g)
The Premier himself'expounded>his virtues,?gﬂd Solomon,
in spite of his statement to the contrary, also sounded
the Goverhor's praises. ?4? .

All this is true. : From the ¢olonial point of
‘view he was a constitutionsl governor "par excellence".
From the Colonisal Office's point of view he was nét such.
It must}be remembered that he had been appointed by the -
Liberals, and that, from 1874, the Conservatives hed
succggied to office, with a vigorous colonial policy as
the main-spring of their political programme. 75)

The trouble came because Barkly adhered to Lord
Kimberley's instructions'as>to his line of action. 76)
’Barkly lost siéht of the fact that he now hadrnew mastars
with new intentions; intentions that differed widely from

the Liberals "laissez-faire" colonial,policy.

;.De Kiewiets Imperial Factor, p-79.

{c-1%99] Carnarvon to Barkly, 22/10/1875, No. 24.
70). Ibid: Barkly to Cernarvon, 24/11/1875, No. 42.
71l). Molteno: Life of Molteno: Vol II, pp.69-79: 110 .
%. Ibid: pp. 154,155,160,202,212, 506 407.

)

73). Ibid: p.152. ,
74}, Ibid: p.l5%.

75). Ensor: England, bp. 50 Wilmot: Life of Southey, p.261.
76). G.H.31/13%: Barkly to Carnarvon, 27/%/1876: No. 33

and Ds Kiewiet: Imperial Factor, p.78.
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Barkly was succeeded by Sir Bartle Frere. During his
administration the "vigorous colonial policy" of the
conservatives came into full operation. But before
discussing his actions, we must shortly review the
Instructions issued to the High Commissioner. It

is 2 patent fact that Barkly let his special powers
77)

. as High Commissioner fall intg abeyancs. Frere,

however, soon showed that he was going to use those powersz8

I1I.

In January, 1873 Brownlee, Secretary for Native
Affeirs, proceeded across the Kei to settle a dispute that
had arisen between Kreli and Gangelizwe.79) On the
29th of Aprril Merrimen, in the House of Assembly, wanted
%o know by whose authority Brownlee had proceeded over the
Kei.so) Upon Molteno answering that Brownlee had
proceeded across the Kei on the Govemnment's suthority,
Merrimsn attacked the Government; holding that the native
afféirs across the Kel fell in the High COmmissionér’s |
sphere, and that the Government should stand aloof.

On the'lst of Mgy Snrigg moved for thelCOmmission‘issued
to the High Commissioner since the introduction of

81) Molteno revlied that no

82)

 Responsible Government.
. fresh Commission had been issued. ’

From the fact that nd fresh Comm;ssion wes issued
by the Imperial Authorities after the introduction of

Responsible Governmeﬁt, it cen'Be deduced that the intro-

77). G.H. 31/13. Barkly to Cernarvon, 27/3/1876, No. 33
~ De Kiewiet: Imverisl Fector, p.78. Hardinge Carnarvon:

Vol. II vp. 185-186 and 299.

78). Frere to Carnarvon: 14/11/1877 quoted in Herdinge

.~ Vol. II, ».299.

~ 79). Wilmot: History, p. 105, De Kiewiet: Imoerial Factor,
D.78¢ C.A. 14/1/73. tory,

80). V & P. 1873, p.12 & C.A. 1/5/73; Wilmob@ D74

8l)., V. & P.1873, p.26:; De Kl@Wlet p.78; C.A. 3/5/73

82). C.A. 3/5/73..
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duction of the system of Constitutional Government d4id

not, in any way, alter the position of the High Commission~
er. He remained as heretofore a kind of diplomatic
agent of Her Majesty's Government, with powers extending
beyond the Cape Frontier. 83)

In comparing the Commissions issued to Wodehouse,84

85 86) 7)

Hay, Berkly and Frere it will be found that,
excepting verbal differences, they are all the same in
substance.

The Commission begins by reciting the previous
Commission 1ssued to the previous Governor; it formally
revokes it, and appoints the new Governor to the Dosition
of High Commissioner "for the territories of South Africa,
adjacent to (the Cepe Conlony), or with which it may be
expedient that we should have relations.......". He
‘wes further enjoined to obtain the co-operation of all
the other states "towards the preservation of peace and
safety in South Africa, end the general welfare and advance-
ment of its territories and peoples".es)

This section is vaéue and includes any and every
' diplomatic function south of‘the equator. It could’
be stretched at will to suit any circumstance. It is
foirly clear that in exercising their functions he was to
ect upon Imnerial advice, as it Wogld primarily be
Imperial iﬁterests that would be affected. The High

vk o a4

Commissioner, therefore, was the dlplomatic agent of sorks .
=

of the Imperial Government and not of the Cepe Colony.

83). De Kiewiet: Imverisl Fector: »n.77-79; Herdingg

¥ Carnarvon: Vol. II, p.l1l62.

84). A. 13-65.

85). G.H. 1/17. Grenville to Hay, 27th June, 1870

86). G.H. 1/17. Kimberley to Barkly, 17th September, 1870
87). A. 8-78, pp. 10-11.

88) . Quoted from A. 8-78, p. 10, sect 1.
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The second Section (there are only three sections
in 811 these commlssions) is also vague, but the duties
assigned therein to the ngh Commissioner are more definite
and to the point. The section is here quoted in extenso:

"And we do hereby require and enjoin you as such
Our High Commissioner, in Our name and on Our behalf,
to take all such measures, and to do all such matters
and things, as can and may lawfully and discreetly be
done by you, for preventing the recurrence of any
irruption into Our se2id Possessions of the tribes
inhabiting the territories aforesaid, (edjacent &and
contiguous to the Cape Colony} end for maintaining
Our said Possessions in peace and safety, and for
promoting, as far as maey be possible, the good .order,
civilization, and moral and religious instruction
of the tribes aforesaid, and, with that view, for 89
placing them under some settled form of Government" )

The third and last section commanded and required
"all our Officers and Ministers, Civil and Military, and
81l the inhsbitants of our sald possessions, with their

territories and devendencies, and all our loyal subjects

in South Africa"™ to obey and assist the High Commissioner.2®

Whet did the Governors think ofkthese powers con-
ferred upon them? Wodehouse was certain that it was
imrossible to separate tne functions of theVHigh Commission-
er from those of the Govermor. He writes to Buckingham:

"that the extra-colonial policy is directed by a
High Commissioner, appointed by the Crown, uncontrolled
in any degree by the local legislature. That is
practically a falley. The High Commissioner is merely
the Governor under another neme. All his Acts have
reference to the interests of the Cspe Colony. He has
no funds at his disposal, except colonial funds, over
which the legidature can always exercise a supsrvision;:
and it is bsyond denial that during their Sessions they
constantly call for correspondence and information as to

"the policey and acts of the High Commissioner. It would
not meke the slpggest difference in the administf&tion
of sffairs if the office were abolished...."

). A. 8-78, p.ll. sect. 2.
;. Ibid: sect. 3.

89
0
81 181: Wodehouse to Buckinghem, 16/7/1867. No.64.
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According to Barkly, the High Commissioner could,
under Resnronsible Government, not exercise the independent

powers given to him, but had to act upon Ministerial

92)

advice, It was left to Frere to take up & more

spirited line of action.  On November 14, 1877, he
wrote as folkws to Cernarvon:

"The fact is, the .office of High Commissioner had
of late years fallen so much into abeyance that, when
I first came, the Attorney-General described 1t to
fie "as-4 kind of honorary obsolete office, which had
little present meaning or practical utility. goon
after, the Chief Justice's remarks in the trial of
Nehemiah Moshesh showed my Ministers that it was not
easy to say what of their acts in the Transkei were
legal, without the expressed consurrence af the High
Commissioner; and since then I have had little trouble .
Tn meking the Native Secretasries consult =nd inform - 9%
me, &s fully as in the days of Sir Phillip Wodehouse.."

Barkly's doctrine was thus ré?@r?ed,by Frere; instead
of consulting his Ministers when he wanted to exercise
his suthority, he laid down that they consult him if
they wanted to act with reference to the natives in
territories lying outside Colonial borders

That there wss much confused thinking as té the
position occunied by the High Commissioner is clearly
shoﬁn in tne.debates in the House of Assembly.

On the 29th of April, 1875?4%hen moving for the
Instructions issuea to Brownlee before proceeding
across the Kei, Merrimsn said that he wanted the relations

between the Government and the High Commissioner cleared

up, and protested against the Government's intervention

e

92) G.H. 51/15 'Barkly to Cernarvon, ?7/3/18?6 No. 53
*In noint of fact therefore, although I have con-
tinued to use the title (of High Commissioner) for
convenience sake and am perfectly resdy to obey
any svecial directions that may be issued to me
in that capscity, I have ceased since the intro-
duction of Responsible Government to exercise inde-
nendent powers as High Commissioner".
Berkly did not adhere to this course: see Infra,ch.6
. sect. II,p.8s:
¢3). oOuoted in Herdingg: Carnsrvon: Vol II p.299
(Itelics mine)
94). V.& P. 1873, p.l2.
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in the policy which was g "medd1e and muddle'r., 95)

Molteno, however, said that the duties of the ngh
Commissioner could not.be.defined. On this, &s on
m2ny other subjects, Molteno does not seem to have had
any clesr and consistent views. |
| When, on lizy the ¥first, 1873, Snrigg called for
the New Commission issued to the ngh Commissioner
since the introduction of Responsible_Government,96)
he\said his ~object was 'to arrive at 8 conclu51on,

97)

if possible, as to where they were". Porter,
he said, had told them that the High Commissioner waé
only an office, and that, what he did and what the
Govefnor did, wss the saﬁe thing. If thatvwas the
case, then the office ought to be abolished for it
jwould entail the sgving of élOOO rer annﬁm, Such
@ course would then do away with all uncertainty as
to who was reSponsible for certain acts. He seems
to have been undervthe impréssioﬁ_that the High Com-~
q«missioner‘had to ect only upon advice of the Cabinet., 98)
IJJ"”D' Stigant_feared that, as the post of‘High Commissioner
was intimately associated with nativé policy, tne
Govérnment might deny all responsibility for a line
+of policy, holding that it was not theirlpolicy.
Molteno_on this occasionvagain showed 7agueheés.
He told the Assembly that. theye were acts of the High
Commissioner for which the Gévernment could not bé

held responsible, as he acted in such cases on Instrucs-

ions from Hér M= jesty's Government. Where there was




eny co-operastion between the Government and the High

Commissioner, there the Government would aécept resnéns;

ibility. He refused, however, to draw a precise line

of distinction between the duties of the Governor and

those of the High Commissioner. This sPeech was not

to the point; it lecked the usual rosr of the Beaufqrtiaﬁ

Lion. '
Merriman immediately "twisted ?he tail"™ of the

Prime Minister.  His speeéh»wés vagﬁe and unsatisfac-

téry; he had not stated how far the Government WQu;d

assume respons?bility for the acts of the High Commiésion-

er. What the House weanted was "to do away with the

mystery surrounding the dealings of the High Commissioner.”
William.Porter, one time Attorney;General of the

cape Colony, 22) was of opinion that the ¥esponsible

gdvisers of the GévernorAwere to acéept responsibility \

for all éct5~done by him whether in his cavacity =as

High Commissioner or Governor. He denied that there

was any difference between the two officest and "I would

see‘it (the High Commissionership) abolished to-morrow

100) - In his~

without the slnumestnoes1ble regret"
opinion, High Commissiocner was synanomous with Governor.
It is indeed strange that a man qf Porter s
ability shéuld propound such a false doctrine. Porter,
however, was an old man at the time, and these incorrect

views mey thus be attributed to an intellect that- was

no longer as clear as it had been. According to his

99) . From Sept. 16, 1839 to March, 17, 1866,

100}. c.A. 3/5/?3 Bwa%#§£$§~: For career of Porter, see:
Putzel: William Porter and Constitutional issues.
Miss Putzel makes nc reference to the views of
Porter on the High Commissionership.
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own statement in the.debate, also, he had not‘read
the Commission issued to the High Commissionér
recently. bThis, dnubtlessi@; also attributed to this -
errongous doctrine.' /

Thg ﬁember for Queenstown, Mr. J.M. Orpen, wss
one of the few ﬁho'reaily appreciated the office of
High Commissioner according té its value. In his
orinion it was particﬁlarly advisable that thgre should
be an office of High CommissiOnef. ' The existence of
such en office would enable Her Majesty, wheg'she choseg,
to makg use of a representative.in the COlony who could
~act fof’har’without reference to the Governor. Iﬁ his
ovinion it would not be so diffioult to define the
duties of the High Commissioner. |

This interpret@tion of the High Commissioner's
position is doubtlesé&g\correct end in conformity with
"« the Instructions described~abOVe; Orpen, however,
was fabrly a new-comer to Parliement, being elected
~in 1872, 40 that his opinion would not hawve carried
the same weight as thatAofAPorter, for instance. 101)
The facﬁs are that the High Commissioner was entirely .
independént of the local Ministry; he was ehfrusted
with powers of a diplomatic nature extending beyond

the limits of the Colony. In‘exercising these powers

he could act ihdépendently_of them, snd they would be
in no way responsible for his actions. .

The reason why members wanted a(clear definition
seems to be as follows. The Colbny was jealoué of its

newly won powers of self-govérnmenﬁ,and was afraid that

the Imperial Government would interfere in their affairs

moiap—

101). A1l spéeches to be found in C.A. 3/5/73.
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by means of an instrument which tﬁey could not touch.

; Such then were the "powers and asuthorities" with
which the Cane Governor and Her Majesty's High Com-

' missioner were armed. Of the two Governors that
held office between December 1872 and February 1878,
the first, Barkly, refrained from wielding hié weapons,
prreferring to use them as his Ministers saw fit. F:efe,
however, realised what weapons were meant for, and
successfully made use of them to bring about the down-
fall of the Molteno Ministry. In the interests of
historical sequence we shall turh to these events in

.2 later chapter. 102}

102). See infra, chavnter Eiqar.
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CHAPTER - THREE .

CONSTITUTIONAL _REFORM.

I.

The Legislative Council, as provided for by the
"Constitution Ordinance", was constituted on a kind of
~ provincial basis 1). This official recognition of the
separation between East and West did much to keep the
separationist agitatdon alive, and Molteno,‘when coming
into power in’l872, decided to do away with thisievil in
official form. ; | .

| In 1873 he introduced the Comstitution Ordinance

Amendment Act, 1873, better known as the "Seven Circles
Bill" in the Assembly 2). It passed that House and was
sent to the Council. The Council, however, set it aside as
a breach of privilege of thatvbody,'the President giving
the deciding vote 3). Molteno now asked for a dissolution
of both Houses 4). One writer attributes Molteno's action
in this case to "characteristic sensitiveness in matters
‘political“, and that he looked upon the rejection of one
‘of his pet schemes as a sign of lack of confidence 5). This
is strongly to be doubted.. A.dissolution was the only way
to bfing an Upper House, in a recalcitrant mood, ;;'its knees.

In 1874, ﬁowever, the Government, profiting by ex-
perience, introduced the Bill into the Council 6), where it
was passed, at its Third Readlng, by 11 votes to 8 7), 1In
the Assembly it was passed by a substantlal majority of -
35 votes t0.17 8), not, however, before creating a ministerial
crisis 9). | |

| II.
The Constitution Ordinahce'Amendment Act No.l1l8 of

1874 is the only piece of constitutional legislation proper,

1) Supra: Chapter 1, p.f..

2) Votes & Proceedings 1873, p.3.

3) Minutes 1873, p.140.

- 4) G.H. 31/12. Barkly to Kimberley, 2nd July, 1873.
5) De Kock: Confederation, p.84.

6) Minutes 1874, p.7.

7) Minutes 18?4 p.72.

8) V. & P. 1874
3 Ibid: p.204; ngmot p.ll6 See a so chap ter on "Rela-

tinng hatwaan the Fouses" Anfra han%er Five).
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with exeeption'of the Act hereinafter described, passed
between 1873 and 1877. The implications of this Act are
examined below; let us first examine the provisions of fhis
Act. |
'. The Act repesled sections 4 and 5 of the Constitu—
tion Ordinance, the whole of Act No. 6 of 1859 10) g5 well
as section 31 of Act No. 3 of 1865. The existing Legislative
Covncillors were to hold their seats for 5 years instead
of 10, or until dissolved before the.expiration of 5 yearsll)
For the purpose of electing the 21 mewbers of the
Legislative Council, es provided for in section 21 of Act
Noe. 3 of 1865, the Colony was to be divided into seven
electoral provinces, each prov1nce consisting of certain
electoral divisions, as enumerated VizZel-
(a) The western electorsl province was to consist
of the electoral divisions of Cape Town, Cape Division,
Ytellenbosch and Paarl; (b) the North Western province to
consist of Worcester, Malmesbury, Pigquetberg, Namagueland
and Clanwilliem; (¢) the BSouth wWestern province to consist
of Swellendem, Ueledon, Hiversdale, Oudtshoorn and George;
(d) the Midlend province to consist of Graaff Heinet, Rich-
mond, Besufort West and Victoria West; (e) the South Eastern
province to consist. of Port #lizebeth, Uitenhage, Graheams-
town, 4lbeny and Victoria East; (f) the North Eastern
province to consist of Somerset East, Fort Besufort, Cre-
dock, Colesberg and Albert; end (g)vthe Eastern electoral
province to consist of King willismstown, Esst London,
Queenstown, Aliwal North and Wodehouse 12). Each of these
7 divisions were entitled to 3 membere, who held their

seats for 7 years or until they weacated them before the

10) Act provided that if number of cendidates did not exceed
number of vacancies, then no poll would be necessery.

11‘ Constitution Ordinence Amendment Act No,.1l8 of 1874,

12) Ibid: Section 2. L§ectlon 1.
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expiration of tbe 7 yeérs,‘in which case the& would be
eligible for re-election 13). The election of members was
to be run amccording to the lines leid down by the Consti-
tution Ordinance, proviéed that there would be no poll if
the number of candidates @ids not exceed the number of

vacsnciss 14), ??éﬁyﬁhere b&ere the words Eastern end Western

_appear in Section 33 of the Constitution Ordinance, those

words were to be omitted as if "they had been entirely
omitted therefrogy 15), 1If any person were elevted for

more than one electoral province, he had %&, on being re-
guired by the Governor;'to elect the province which he

wanted to represent. After such election was declared,

a fresh election had to be held where the vacancy occurredlfi.

The Governor could dissolve the lLegislative Council before

- the expirstion of the time limit alongside with the House

of Assembly, according to Section 74 of the Constitution

- Ordinance 17). Members of either House, accepting offices

of profit under the 0rown,<excepting one of the following
offices, viz.: Colonial Secretary, Attorney-General,
Tregsurer, Commissioner of Crown Lands and Public works
and Secretary for Native Affairé} or'if the estates of
memberslggé’sequestrated as insolvent, Ebef/éhall %acate
their seats, and elections shall then be held to f£ill such
vacancies 18)5 The second last Section provided for the
filling of vacancies that occurr;d during the period after
8 general election and before the meeting of Parliament.

This Bection applied to both Houses 19),

13) Constituticn Ordinence Amendment Act No. 18 of 1874,
Section ‘3. Members were re«e8ligible if they vacated
their seats under this provision. _ ,

14) Ibid: Section 4. :

15) Ibid: Section 5.

16) Ibid: Section 6. ’

17) Ivid: Section 7. Act Vo, 9 of 1897 empowered Governor
to dissolve Council alone.

183 Ivid: Section 8. . ’

19) Ivid: Section 9. Such vacency implying also resignation.
A member of the Assembly ¢ould eddress his resignation
‘to the Colonial Secretarye.
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Next to the Responsible Government Act 20) renks
this Act>in importence., It swept awsy with a single stroke
the 0ld Bast-West division that hed kept the separationist
tradition, dating from the 1820's, dlive. Again, the effect
of the Act would be to locelise elections for the Legis-
letive Council, and thereby intensify the interest in them.
On the whole, the composition of the Council, ss provided
for in this Act, would be more democratic. Small localities
would be given a better chance of affecﬁing elections one
way or the other.‘ ‘

| A glence at the number of voters in the different

prbvinces(gi) shows that, elthough the numbersof voters

are by no meens equal, the dispsrity is not so great as

in the case df the electorsl divisions for the House of
Assembly. Ir comparing the largest electorel division

(for the Assembly in 1876 (Cape Town) with the smallest

in the same year (East London), we find that East London

had only sbout 18% of the total g@gnat of voters in Cape
Town. But if we compare the eléctoral province for the
Legislative Council with the largest number of voters for
the same yesr (the South Eestern Province) with the pro-
vince with the smallest number of vafers'(the North Eastern
Province), we find that the North Bastern province had about
65% of the number of voters that the South Hastern prévince
‘hed. In the case of the Assembly, therefore, we find s
- difference of roughly 82%, whilst in the Legislative Council
the difference is only sbout 35%. The composition of ?he
Council would therefore ﬁe more équal end therefore more
democratic. OQer—rgpresentation in the legislative Council

would therefore not be so marked es in the case of the

20) Act No, 1 of 1872.
21) Sec Annexure B.



Assembly, and, it is submitted, the composition of the
douncil would be more in accord with the wighes and poli-
ticsl outlook of the electorate as g body than would be |
the composition of the Assembly,

| Th@fretention of the cumulative vote for the
elections to fhe Legislative Council safegusrded the
interests of minorities, end guaranteed their repreéent—
ation. |

'With such a state of effairs it is hardly sur-

" prising to fiﬁd the Council exercising its wide powers

in matters financisl more often after this Act came into
force. In 1907 it mede full use of its powers by entirely
withholding supplies, thereby bringing sbout the fall of
the Jemeson Cabinet 22). What is surprising is thaet the
Council did not maeke wider claims, or déveloped in the
direction of the Senate of the United States. Another
surprising feature of coloniel cdnstitutional history is
that no attempt wes made at changing the mode of composi-
tion of the Assembly, so as to bring it more into accord
with the electorate's wishes an& political outlook.

An obvgous defect of this Act, indeed of the con-
stitutién of the Legislative Council as a whole, was that
the Chief Justice still continued to be the president of
that chember. Chief Justice de Villiersvhimself proposed
that‘fhe presidency of the Legislative Council be placed in
other hends than those of the Chief Justice 23), apart from
the fact that the Chief Justice might be accused of
dabbling in politics in the exercise of his presidential
functions, thére wés always the inconvenience thaﬁ he had
to attend court while the Legisletive Council was sitting,

and would then inevitably be absent from its deliberatiouns.

22) Kilpin: Homance etc. pp.86-87.; Walker: de villiers,
p.423; Walker: History, p.528; Leurence: Merriman,
p. 240; end C.H.B.E., Vol.8, p.630.

23) Walker: de Villiers, pp. 97 snd 99.
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& simple provision, inserted in this Act, would have brought
about the election of a president for the Legislative
Council on the same lines as the election of a Spesker

for the Assembly.

-IV.

In the same year enother important piece of
constitutional legislation was passed. This was en Act
"o gmend the laﬁ-reiating to the registration and quali-
ficetion of Voters, end to the election of Members of
Parliament, and fér the more effectusl prevention of the

pefsonation of Voters and for other purposes connected
with elections” 24). | |

This Act repesled Sections 22 to 31 (both inclu-
sive) %%) g5 well as Bections 42 and 52 26) of the Con~

‘stitution Ordinance, end made elaborate provisions in
lieu %hereof.

 In Cape Town the tesk of distributing registra-
tion forms was entrusted to the Municipality 27). These
forms were to be filled in, coliebted by the municipsl
officer on thet behalf eppointed 28) end hended to the
Town Council, who were to keep them "safely™ until called
for by the registering officer 29} as provided for in
Section Two. "The registering officer was then to draw up
a provisionel 1list 39/, which was to be posted up at such
necessary pleces ss he might direct 1), A1l additional
claims, or objectiomns, Wére to be mede in writing addressed

to him S2), Such cleims and objections were then to be

24) aAct No. 14 of 1874.

25) Ivid: Section §.

26) Ibid: BPection 37. .
27) Ibid: Sections 3 and 4.

28) Ivid: Sections 5 and 6.

29) Ivbid: vection 9.

30) Ibid: SBectiom 10.

31) Ibid: section 17.

32) Ibid: sections 19 to 21.
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deslt with by the resident megistrate of Gape Town (33),
the onus of proof lying with the'claimant or objector, as
the case might be 34), The Megistrate could, if he deemed
it necessary, summon enybody before him to give evidénce,
end was euthorized to impose a fine, in event of non-~
sttendance of such a summoned person without the 1attef‘show-
ing leawful céﬁse 35), snd "to adjudge to any person ob-
jecting or objected to such reasonable costs against the
sdverse party as such Magistrate shall tax end allown 56),
After heering sll clesims and objections, the magistrate
was to cause the finel list to behmade out and safely kept
in his office, sdvising the Colonisl Secretary when it was
completed 37).

Elsborate provisions were madé for polling, end
for the prevention of peréonation of voters at the polling
station 38), 1If there were,or still were to be formed, in
any‘elecﬁoral division, other than the Cape Town division,
g municipality or corporaste town now forming, or hereafter
~to be formed into s district field-cornetcy®™ the above-
described provisions could be extenrnded to such municipality
or corporste town by the Governor with such alterations and
modifications as might suit the particular cese, upon
resolution andrequest by the commissioners or council of a
municinality or by the coﬁncil of & corporate town, pro-
vided also that Grehams Town could be brought uunder the
provisions of this Act, as if it were a municipality or
corporate town within an electorsl division. The expenses
would have to be borne by the municipality or corporate
town 39}, | |

33) Act No. 14 of 1874, Section 23.
34) Ibid: Sections 26-27.

353 Ibid: mection 25.

36) Ibid: Section 28.

37) Ivid: Section 29.

38) Ibid: Sections 32 to 35 .

39) Ibid: Section 36.
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In the other electoral divisions e rough-end-ready

wey to detect personation was prescribed. The polling offi-

cexr could ask the goter certain questions, as prescribed 1e),
If s person wilfully mede s false enswer, he was liable to

two yesrs imprisonment, with or without hard labour 41), In
case of personatioﬁ, the fine was fifty pounds, or six months
imprisonment with or without hard labour, provided that a

pérsonﬁprosécuted for giving & false answer would not there-

after be prosecuted for personation, or vice versa.42) All

persons apprehended for false declarations were to be kept
in custody until tried, provided always that they could be
let out on bail "by two sufficient sureties at £25, or such
surety in £50% 43),

¥lgborate provisions were furthermore mede for the
mode of procedure in case of the rejection of valid votes
by the polling officer, or the acceptance of invelid votes,
a5 well as inAthe case of equality of votes between elected
members. ‘hese provisions applied to boththe Legislative
Council end the House of Assembly, and weﬁe to be observed
in all electoral divisions in the Colony, Cape Town and
Grahams Town included 44). 1In the case of uape Town and
Grahams Town, such investigations were to bs conducted by
the Hesident Magistrates of Cepe Town and Grehams Town
respectively, instedd of by the Civil Commissioners, as in
the cese of the other elecforal divisions 45) The Civil
Commissioners could, if they deemed necessary, submit the
investigetion to the Svpreme Court, or,in the case of the
Esstern province, to the Eastern Districts Court 46).  1The
decision snd findings of the judge conducting the investiga-

tion would then be finsl 47). These provisions, i.e.

40) Act. No. 14 of 1874, dection 38.
41 ) Ibid: Section 42. ‘

42) Ibid: Section 43.

43) Ibid: Section 44.

44) Ivid: Sections 47 to 56.

45; Ivid: Bection 55.

46) Ibid: Section 53.

47 ) Ibid: Section 54.
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subwitting the case to Court for final investigation,

applied to Cape Town and Grahams Town as well 48), In the

Schedule to this Act an aebstract of the quelifications en-
titling to registPation was set forth, as well as directions

to be observed in "filling up" the registraetion forms.

V.

Sﬁch then was the output of constitutional legis-
lation in the period 1872-1878. It is true that the Griqua-—
land west Annexation Bill 49) glso falls under the category
of "constitutional legislatioﬁ", but this Act only came
into operation after the close of the period under dis—
cussion. It may be necessary to remark here, as reference
will be made to it in the course of thié description, that
in 1875 en Act was péssed "To provide for the more efféctual:
Auﬂit of the Public Accounts 6f this Colonyt 50)

We heve now reviewed the Constitution. Le&rts now
turn to the men who guided its working during the first

five years of Hesponsible Government.

48) Act No. 14 of 1874, Section 55.
49) Act Fo. 39 of 1877.
50) Act Yo. 30hof 1875,
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CHAPTER FOUR.

THE _ CABINET.

I.

The. first Cape Ministry under Responsible
Government consisted of five Ministers, at the head
of five departments of state. These five departments
waere: ‘Thg office of the Colonial Secretary, the office
of the Attorney-Genersl, the office of the Treasurer-
General, the office of the Commissioner of Crown Lends
and Public Works, and the office of the Secretary for
Native Affairs. 1)

The Colonial Secretary was to be responsible

for all political, ecclesiastical and educational matters
as well as postal services, town and border police, goals,

convicts! hospitals, lunatic asylums, diplometic¢ corres-

pondence! the budget, appointments and miscellaneous
services.

The Tressurer-General had charge of revenue and
expenditure as well as supervision over customs and all

affairs connected with revenue.

The Attorney-General, aspart from being the legsl

adviser of the Cebinet, was responsible for all legsl

public prosecutions, matters judicial and magisterial.

He was furthermore burdened with the drafting of Govern-

ment Bills.

¥

1) See: Act No. 1 of 1872, sections 1 & 3%; Molteno: Life

of lMolteno, Vol. I, p. 192; Hofmeyr: Life of Hofmeyr,

p. 121; Welker: De Villiers, p.57; see also: Consti-
tution Ordinance: sect. 79; The auditor ceased to be

a member of the political Executive as from the passing’
of Act No. 1 of 1872, and was not eligible for election
as a member of elther IHouse.



Upder thevCommissiongr of Crown Lends and Public
Works was grouped the administration of lessing and sale
of lands and genaral sﬁpervision.over the survey and
works department. fThé construction and mainte;nancé
of railways, telegraphs, roads and bridges were also en-
‘trusted to his care.
| The Secretary for Native Affairs was entrusted with
the Managément of native tribes through government agents
and a2l1ll questions connected with missionary institutions.
He had also to intervene ss referee in matters of dispute
‘among aborigines within end beyond—the boundaries of the
'Colony.>2)
The first criticism to be levelled agsinst this
g@llocation of departments is that the grouping is clumsy
and illogical. The Treesurer should have been entrusted
with the budget as it belongs more properly to the officer
entrusted with thae sdministretion of financisl matters.
VAgain, "town and border police, goals and‘convicts" should
havevbeen entrusted to the Attorney-General, who Wés
really e Minister of Justice, while the drefting of Bills
should have been entrusted to & legal draftsman with no
political ties.
Secondly,=
"That any officer who goes in and out with the
change of Ministry, whose own tenure of power is depen-
dent on the populsr voice, should be charged with the
duties of public prosscutor, is an anomaly which has
been pointaq out by men of experie?ce, and will
therefore find an early remedy" 3
The Judicial Commission that reported in 1875,
recommended that the Attorney-General meke way for a

4)

Minister of Justice. Chief. Justice de Villiers shared

this view. 5) The hope expressed by "Delta”™ that the

N

UlEWN
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. See: Cape Monthly Masgazine. Vol. V. Dec. 1872:"

" Article by "Delta": Polity not Party, pp. 338-342.
Ibid: p. 340. - ‘
G.27-75: Report of Judicisl Commission: par.3.
Walker: De Villiers, pp. 97-99.



anomalous position of the Attornev-General would find en
“"egarly remedy" was not_mefeg&gilsed 1qép1te of the report
of the Judicial Commission. The Attorney-General
femained a membér of the politicsl 3xecutive right down
to 1910. ©)

Furthermore, it would have been more logical
to have grouped “postél services" assigned to the
Coloniai‘Secretary, under the CommiSSioner of Cfown
Lands, who had already control of telegréphs. The
department of the Golonial Secretary Was,oyerchWded.

As Molfeno's bidgrapher justly remarks:

"It was so large a field that it was confidently
expected that a new Minister would be appointed in
order to deal with somg, of the work which seemed too
much for any one man" )

When we bear in mind that Molteno combined the
post of Premier with that of Colonial Secretary, it
becomas all the more clear that the Colonial Secretary
hed really too much to be responsible for and could
hardly have been expaoted to become thoroughly acquainted :
with all the business connected With his office.

In 1877 the AttorneynGeneral was relieved ot
a part of his work, for on 2nd August a resolutlon‘was
pesseéd by the House‘of Assémbly that a Perliamentary
Draftsmsen be appointed, with a.salary of ‘£400 per annum.

A person holding this post was.to be inel:igible,for
election to either House. é). ~ This fesolution,was not
put into affect immediately, for it was -only in 1885 that
the office of‘Parliamentary Draftsman was transferred from

the department. of the Attorney-General.g)

Kilpin: Romence: Annexure G. '

, Molteno: Life of Molteno: Vol. I, p.l93.

V. & P. 1877, pp. R17-418.°

. Kilpin: Cape House: p. 118; Kilpin: Romance; p.l1l05.

\OO~I O,
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II.

The first Colonial Cabinet consisted of J.C.
' Mplteno, Colonial Secretary and Premier; J.H. de Villiers,
Attorney~General; C. Abercrombie Smith, Commissioner of
Crown Lands and Public Works; Dr. White, Treasurer- '
General; and Charles Brownlee, Secretary fov Native
Aftairs.t0)
Crities have either been to§ severe on the
Molteno Ministry, or teo eloquent in its praises.
A contemporary wrote, after the linistry had been
dismissed in 1878:
| " .....u.€nough of this government and its
follies. It has been dismissed for its incom-
petence, arrogence, obstinacy, end, ?or the sake 11)
of the Colony, I hope it may not agein be hesrd of" .
No quofafion fs needed to show how loudly |
Molteno's biographer sounded the praises of the'Minist}y.
| We shall now proceed With a descriﬁtion and
eriticism of the'individuél Ministers. »
Molteno had been ontthe forefront in the battle
for Responsible Government.la) It would not be an
overstetement to say he was the life, soul ané inspira-
tion of the movement in fevour of‘Responsible_Governmént.'
When the Responsible Government Act came into operation,
the premiership was firsf offered to Southey,_the‘
retiring Colonial Secretary, who declined owing to the
" fact thet he had strenuously opposed thg introduction
of Responsible Government. 13) Porter was then sent'

1"
for, but he declined owing to "physical infirmities 14).

)

He recommended Solomon, or, feiling him, Molteno.15

10). Molteno: Life of Molteno:Vol.I,p.192; Walker:History,
p.349, N.2;Walker:de Villiers,p.57;[C.732hp.141....:

1l). Cunynghame: My Command in South Africsa,l1874-78,p.l1l05.

12). Welker:History,bp.310 &3214~316;Walker:de Villiers,

‘ p.40,41,52; Molteno:Life of Molteno:Chapters,5-8suelr:;

‘ _ Hofweyr:Lifé of Hofmeyr p».96-97,101;C.H.B.E.V0l.8,ps87

12). [C.73} p.141. .. .;WalkeriHistory,p.349;Molteno: Life of
Molteno,Vol.I,p.168,N.1; Wilmot:Southey:p.229-230;
C.H.B.E. Vol.8,p.487. E

143. Molteno:Life of Molteno,Vol.I,p.189;Welker:de Villiers,p.

15). Welker:de Villiers,p.56. : r?g%



16)

Solomon imposed impossible conditions. Finally

the task Was'antrusted to Molteno.l7)
"Delte", in the article above referred to, seid
that the first Ministry would inevitably be a coalition

18)

Ministry. Welker tells us thset Moteno's Ministry

was & coalition in a double sense, "of East and West,of
Liberals snd Conservetives" 12 Molteno, de Villiers
and White were westerners and apparently they were

20). The Ksffrarians WerelBrownlee

21)

Walker's "Liberals"
and Smith, the latter being also a conservative,
The inelusion of Smith, who had strenucusly opposed the
introduction of Resppdsibie Government, gave offence to
some of Molteno's followers. Molteno, héwever, defended
the éppointment by saying the opposition to the system

did not imply unwillingness to serve the country under the

changed conditions. 22)

Molteno was a "“good all-round_leéder with much
of Lord Liverpool's capacity for holding a Ministry

‘together" 23), '~ He wes a strong-willed man and con-
&

sequently irritated by opposition 24). This charscter-

istic doubtlessly was the cause for his making most of
the questions upon which opposition was offered, < questioms
of confidence.25). The threat to resign,became such
an obsession with Molteno, that Sprigg and Paterson on
various oocasions when opposing a government motion or
measure, expressed the hope that the Govefnmént Wouldrtreat

the House fairly and not threaten it with resignstion.

16). Molteno:Life of Molteno:Vol.I,p.189-190,.

17). Ibid:p.190;C.H.B.E.Vol.8,p.487;Walker: de Vllllers,
p.56;Walker:History,p. 349.

18). Cape Monthly Magazine,Dec. 1872,V01.V,p.558-559.

19). Walker:de Villiers,p.5? and History,p.3?49. He here
talks of a "federal cabinet". The term is not correct.

" It was & coalition catinet.

20). Walker:de Villiers, p.57.

21). Ibid:p.57; Walker:History,p. 549 N.2.

22). Molteno:Life of Molteno, Vol. I,p 199, N- 1.

23). Walker:de Villiers, p.57.

24). Ibid; eand Kilpin:Romemce,p. 104.

25). Walker de Villiers, p.57.
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In Mokeno's defence it must be remembered that
tha'party system for most of the period 1875-78 was still
very rudiméntary» Moreover, he was at the head of &
coalition ministry and would therefore have to be doubly
careful of adverse votes. | |

‘When he ceme into office, the finencial stéte of

»

the Colony was in a better céndition than i1t had ever been
during the perio& of representative governmeht 26).
Molteno was without doubt an economical fingncial adminis-
trator 27). During his term of office Cape credit roﬁe
to a position second only to that of England 2$). . The
Colony reached its financial high—water mark in 1875. The
estimeted revenue for that year was £1,445,000. The
actual yield proved to‘bew£2 246,179.7s.14. The'latter,
amount, however, included s loan to the amount of :
. £64%,261. ?s 6d. in aid of revenue, so that the actusl
raevenue yield amounted to £1,602,917;l9s.8d.29)

~'I;.he flourishing state of the Cape Colomny wes due
to a large extent to the diamond fields, as well as transit

30)

dues, the Cape levying a 12% ad valorem,réte on transit

goods., In 1875, for 1nstance, customs dues mede up
the round figure of £735,379.15s.8d. 51)ghile in. 1874 the
smount was £73%,513.5s.64. 52)

"His ambitions for the Cape were of anorthodox
nature - railways, an untroubled Esstern Frontier,
the success of Responsible institutions. 'To wider
and more ambitious designs, to the design for
example of an early confederation of the South
African communities, his vision, like the weak
sight he kept sheltere? behind blue glasses did
not readily extend"

26). Walker:de Villlers yP. 57 Molteno:Life of Molteno Vol

I,p.214.,
27). Walker:ds ¥illiers,p.57. : ' ' (p. 65.
28). Molteno:Life of Molteno Vol I,p.215;Walker:de Villiers
29). G.59-76. A
30). Cunynghéme:My command in S.A.,p.10l.
31l)e Gi59+76. » )
22). G.36-75.
2%}, de Kiewiet:Imperial Factor, p.60.



All evidence bears out\the'passage quoted sbovse.
He was averse to shouldering thg‘debts and difficulties
of the other South African communities, énddthis prompted
him to oppose Carnafvon's federation schemea#). . From‘
this it is to be deduced_that he had little of the ideélist
- in his politicel make-up. ,Iﬁ political»matters'he was
an out and out realist, preferring immediate profit to
uncertein rettrns, 35) . |

During his sdministration the steel tracks,.that
were to bind South African communities closely together
and later to prove a great impetus to Union, were pushed
inland with vigour. The railway schemes of the Molteno'
Ministry is one of their greatest if not the greatest
monument: . 26) :

As he had been in the forefront in the battle for
Responsible Government, it is obvious that he would consider
it his first duty to sge that thess institutions functioned
properly.>’) It is elso obvious that he would guard the
privileges extended to the Cape by the Respon81ble Govern-

Act
ment/ jealously. 38)

His opposition to Cernsrvon's
federation scheme was not so much in defence of consti-
tutlonal privileges; 50 Molteno confederation "promised
little and threatened much" 39) " The flnances of the
Colony would be badly strained by confederation, and thet
Wouldwdoutheséiy have reacted adversely on the working

of Respon51ble Government; "this would have inereased

Eestern. discontent at being ruled from the "shank end"

Vide infra, ps.83-83.

43, ’ .

5). de Kiewiet:Imperiesl Faétor, p.60. ( p,12.
6). Wilmot:History,Vol.I,p. 117 -118;{Thesl:History, Vol.I
7). de Kiewiet:Imperial Factor,p.62.

8). Walker:de Villiers,p.57.

9). de Kiewiet: Op Cit.p.61.
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of the Colony and would conseauently give fresh imvetus
to semaration, a thing which Molteno hoped he had obli-
terated with his Seven Circles Bill.

- He was no great parlismentary tactician end the

‘opponents of the Wlinistry succeeded in snatching small

40)

‘victories over the Government . In truth, the only

tactic he understood and used overmuch, was the threat
to resign. |

His choice of Cabinet coileaguas on the whole
was happier. Furthermore;/his invitétion to Merriman

to join his Cabinet 1)

was a masterstroke of political
sagacity. By this action he got the "best read men in
South Africa" into his Cabinét as well as changing a
dangerous opponent int§ a suprorter. |

Hofmeyr tells us that the cabinet was largely a

42)

"one-man Cabinet" The picture he peaints is one in

which Molteno dominates the scene, but admits that )
Merriman "possessed as much ability as Mr. Molteno" 43).
Laurence,‘howevef, tells us that Merriman wes the "brain-
carrier"of the Ministry and takes the view that his

colleagues were a "wesak lof" 44).

Now, if Laurence im=
glieé‘that they were bad administrators, énen one cannot
agree With nim. .Br?wnlee, for instance, was an excel-
lent native administrator, though, s Sprigg pointed
out; was too much inclined to use his personal influence
with‘hative chiefs in the management of native affairs.qS)
Merriman was Qf opinion that there was a "sad want pf
vigour in this department® 46). Be that as it ﬁight)
The‘Government Biue bocks on native affairs clearly

show: that he was a conscientious administrator.

40) . Vide Infra.p /oo

41). Laurence:lerriman,p.18.

42) . Hofmeyr:Life of Hofmeyr,p.l21.
4%), Ibids V |
%g. Laurence:Life of Merriman, .26
45). C.A. 30/6/77. ‘

46). Laurence:Merriman, p.26.
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But as a parliamentarian he was a hopeless .
failure. As Hofmeyr remarks, he "was better aqualified
to conduct an indaba across the Kei then to meke an

47)

impression on the House" Of his speeches it can
be said that they possessed the virtue of brevity’
wifhout, however, being concise. He wes more suited
for » perménent adminiétrative Job than for a post
devendent uvon the vageries of political opinion.
After the dismissal of the Molteno Ministry he was
appointed to a permanent post as Chief Magistrate of
Griqueland Esst and happily disappeared from the storm
and stress of parliamentary life 48), It should be
bornein mind that Brownlee was the only one wpo entered
the Cabinet with administrative knowledge *2),

The first Attorney-Generel under Responsibie
Government was an.exceedingly canéble mane. John Henry
de Villiers had entered Perlisment as member for Worcesw
ter in 1867,°% end by 1872 had established his reputation

as & parliamentarian 512 Unluckily he was shelved into

political obscurity by being appointed Chief Justioe,sg)

and becsme, ex officio ?B)gresident of the Legislative

Council. -He d4id, however, on occasions meke use of

the right conferred upén him by the CQnStitution Ordinangg)

to descend from the Cheir and address the Council 55).
His biographer tells us that on most voints

of policy he ssw eye to eye with Molteno?s) being -

especially wedded to his chiefs "cautious- financial Doliciz‘

47). Hofmeyr:Life of Hofmeyr, p.l21.
48). Theal:History, Vol.I,p.41l.
49} . WelKer:de Villiers, p.57.
5?)7 Ig??:p«Bgf
. id: p.59.
2 g. %bid:p? 27. {Ordinance.
53). In sccordance with sects. 1'& 2 of the Constitution
54). Constitution Ordinance,sect. 2. He could not vote.
, ‘sect. 3.
55). Welker: de Villiers, p.99.
56). Ibid:p.57.
57). Ivid:p.62.



He was 2 hsard worker while in the Cabinet, and besides -
drafting some 30 bills during the 18773 session, had to
take charge of all the public pfosecutidna. In eddition
hé had his own private practice, had to prepare indict-
ments for the Western Circuit twice a year, advise his’
ministerial colleagues on legal points and attéﬁd Cabinet
'meetinés - a full programme\for a man who had only two
clerks in his department. 58)

But he was.no parliémentarian of the first order.
«Hié speeches were well reasoned, enriched by a wealth
of political and legal knowledge. Interrupvions Worrieé
him and his speeches lacked fire, doggedness, esmotion '
and persu&siveness. Furthermore, he was respected
without beiﬁg icved’and, as Walkér pointshout, it is
affection that wears better.59) . |

- Now hé.Was an ardent federationist, but it would

be wrong ﬁo assume that he would have broken with Molteno
on Carnarvon's federation scheme, for he favﬁurad a
strong uaion instead of a loose federation.ag)

When he was appointed Chief Juétice, he wes
sueceeaed but not replaced by Mr. Jacobs, who had been
acting AttorneyQGeneral when Responsiblé Government

61).

replaced representative Government: This man was

physically a weakling 6§) but this did not stop him from
inflic?ing long speeches on the Assembly. His speeches
were unconvineing and lacked de Villiers'slearnedness.
‘He gave no proof of parliementary ability end even his

knowledge of law was not sound. ~ He was, for instance,

58). Walker: de Villiers, p.6l.

59). Ibid: p.59.

60). Ibid: p.l32.

61) . Molteno:Life of Molteno, Vol.I,p.179; Hofmeyr:
Life of Hofmeyr, p.l21.

62). Hofmeyr:Life of Hofmsyr, p.l2l.



unaware of thé existeénce of thé Colonial Prisoners
Removal Act, 1869. 63)  But his cardinal virtue
was that interruptions never worried him anﬁ there 1is
an iciness about his speeches evén in the most heated
debates. | ‘ ' ’

In August 1877 dJdacobs retired for reasons
of health and was succeded by Mr. Stdckenstrom, for
whom a seat was found in Albert. He never~entered
the Assembly in his capacity of Attorney-General, as the

Molteno Ninistry was dlsmissed from offlce before the

1878 session. His speech in the dismissal debate showed
heax
fire and conviction. We shal;[more of him when we

discuse the dismissal of the Ministry.

Dr. Whibte, the Treasurer-General, was an amiable
individual with none of the attributes that go to mske
even a minister of ordinary capacity. But as he was
lodged away in the Couhcil, his presence in the Ministry
was no great drawback . Hofmeyr rather sarcastically
remarked tﬂ%t he became Minister becéuse fate willed it‘64)
His speeches in the Council ﬁére short, and at fimes,,‘
hopelessly confused.  He seems: to have done much to
discredit the Ministry in that versatile and pugnacious
Upper House.

The first Commissioner of Crown Lands and Public
Works, Charles Abercrombie'Smith,~was a Qan who did not
like to use his voice too much. Being a mathematical
- wrangler"™ from Cambridge, he preferred the more serens
atmosphere of his office to the over-hsated air of the

Assembly. His answers to questions were satisfactory

o~

6%). Vide Suprea, p.l1l5. .
64). Hofmeyr:Life of Hofmeyr, p. 121.
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beyond expectation and showed that he had the affairs
of his department at his fingertips.

Now then, with the exception of de Villiers,
who passed out of parliamentary lifé in 1873 but refused
to rest in peace, none of the Cabinet members had the
mekings of a leader, or hadlenough éourage and convictiog
to go agalnst liolteno. Up to 1875, therefore,the
Ministry was largely dominated by the {ﬁg@g of John
Charles Molteno.'

In 1875, Smé;? was appointed Aﬁ@itor and

Confroller-General, and John Xavier Merriman was
appointed to the vacant department. 66)

- Merriman had been an opponent of Molteno When
the latter was engaged in the battle for Responsible
Government, and after its introduction, he proved himself

67)

to be a "thorn in Molteno's side" It is interesting

to netice that at this time Merriman described himself
as‘é_pol%ticél adventurer ©°).  He was destined to
become ona again lamediately upon thse inaugaration of
Union. Paterson and Sprigg could not forgive him
for deserting to the ministerialist ranks.

Walker describes him as =

".....tall, pugnacious, silver-tongued, gifted

with a wealth o¢ imaginsetion and endowed, if it cannot

be  said blessed, with a taste for epigram and the 69)
retort descriptive which made him many enemies ..."

65) Molteno:Life of Molteno, Vol.II,p.88. The -Ministry
was subjected to strong criticism for having appointed
Smith while still a member of the Ministey. Sprigg
moved a motion that gave the Government full credit
for being actuated by motives of public interest, but
at the same time expressed the opinion that such
appointments without the sanction ©8 the Assembly
were inexpedient. The Government voted for the
motion, which was carried by 28 votes to 14.(V.& P.

1876, D.70,) .
66) Teurence:Life of Merrimecn, p.18.

- 67) Ibid: v.17. _

' 68) .Ibid: p.13. L

69) Welker: de Villiers, p.43.



His speeches were fievy, at times almost libellous.
When attacking an Qpponent, he spared neither himself nor
his adversary. He was the only one in the Cabinet who
showed parliamentary ability of the first order. But
his Sharp tongue and cutting replies endeared him to '
none but estranged him from most. He never seems.to
have had a personal following'during the yaars.he was
a member of Molteno's Cabinet.

In the Cabinet he seems to have had a full-time
job, which proved to be anytﬁing but & bed of roses 70).
Molteno trusted Merrimen, end this is borne out by the
fact thet he delegated the functions of Minister of Wer
and Police to Merriman and practically the entiremcogduct
of the Kafir Wer (1877-78) in his hends.

Hofméyr’s statement,'quotedAabove,'thus needs
modification.‘ . It would be'correct to say that up to
'1875 the Cabinet was lérgely a one-man Cabinet, but with
- Merrimen's accession to office, Molteno relied more and

more on him, end he became, without a doubt, the most

prominent member of the Ministry.
III.

Now it is often said that Governments who submit
their bills without much ado to Select Committees, are
gither wegk or cynical. - On this aoctrine, therefore,
the Molteno Ministry waes either weak or cynical. It
might have been cynical; its weeskness, however, is not
50 apparent. _

| A gréat_many bills Wefe subjected to the limbo
of 8 Select Committee each yeér. In 1877 two very |
important bills found their WayAthence, viz. The Griqua-
lend West Annexation Bill /%)end the Burgher Force Bill 72)

Now why did the Government consent to refer so many impor-

tant bills to Select Committees?

?70). Laurence:Merrimen,pp.25-26.
71). V.& P. 1877,p.72. 72}. TIbid:p.l72.



o
¥

First of 211, the Ministry was & coalition Minsitry,
end it can hardly be expected that they would be in full
accord as to the principles and details of bills.

Then, slso, the perty system in Parliement was
very rudimentary and consequently the Ministry would have
tofdepend to & large degree upon Parliament 251 and would
therefore be disihclinad to bring a measure before the
House and force it without being surse of parliamentary |
support. ﬁencevit would have been unwise to refuse a
Select Committee.

‘There is at least one occasion when the Government
ought to have stood by its bill. Sprigg's no-confidence
motion.dnUEEEEEQIghQ?Q?qugﬂB}ll and the Miniétry was
rejecte& by a substahtial majority 74). \ Scanlen thén
moved thet the bill be referred to a Select Committee
and the Government consented by votiﬁg for the motion 75).
Clearly, as Molteno Was'assuredAof a majority, he should
never have cohsented to sending phe bill.tb a Select
Committee, which, iﬂcidentally never ﬁrought up & report.
However, the Migistry’s‘practice of referrithbills to
S8elect Gommittees is, on the whole, not a sign of their
weaskness; they merely did so in complisancs With the
wishes of Parlisment and, elso, Dbecause they could not
always depénd upon & definite backing, for spmething}
approximating o:ganised paerties, only put in an appearance

round about 1877. 7°)

De Kiewiet:Imperial Factor, p.62.
V.& P. 1877,p.156 and Infra, p.9¢
V.& P. 1877,p.172 end Infra, p.gg
Vide Infrakpysefnyv ,
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CHAPTER FIVE.

RELATIONS BETWEEN THE HOQUSES.

"411 our colonial experience goeS'tovshow that
_‘Upper Hpus;s are either nuisances or nullities" was the
view Mérriman expressed to Bryce on second chambers in
general 1), _

The Legislative Council of the Cape Colony refused
to be a nullity, and set about making a successful nuisance
of itself; so successful indeed, that it succeeded-in
bringihg the Jameson Ministry to a fell in 1907 2),

More than one political theorist as well as consti-
tutional historian. have been faced with "Sieyeés' dilemma".
Many answers have been given; some favourable to sec¢ond
chambers, others hostile to it. In spite of all this academic
quibbling "the modern world has, with a singular measure of .
unanimity, decided in favour of two legislative chambers" 3),
The advantages of bicamerlism were not always self-evident;
most bicameral cansﬁitutioﬁs are the result of "conscious

imitation of the English Parliament" 4).
Marriot. summarizes the position of a second chanber

as follows 3=

"If majorities must rule, minorities need protection,
and for the protection of minorities there is no more
convenient guarantee than a strong Second Chamber. More-
over, the mere efficiency of legislation demands, at the
lowest, a revising Committee, if not a second legislative
Chamber endowed with co-ordinate authority." &

On-the whole, the exclusive powers over matters
financial are usually vested with the Lower House. In many
cases the second chambers are even denied the right of amend-
ment. lThis, however, was not the case in the Cape Colony,
as we have seen.

As a reviewing House, the second chamber is supposed

1) Laurence: Life of Merriman, p.386.

2) Supra: Chapter Three, section III.

3) Marriot: Mechanism of the Modern State, Vol.I, p.399.
4) Ibid.

5) Marriot: op cite., p.402.
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to act as a brake to hasty legislation. Hence qualifications
for members of en Upper House are usually feirly high. The
theory sgein is that if property owners are elected, they
will be more conservative and, as & minimum ege is ususlly
imposed, it is further supbosed that they will not be revo-
lutionery end rash. | . |
Such afe the-arguﬁenté used to justify the existence
of & second\chamber. But in spite of all the sweet-ringing
phrases, the more recent comstitutions have all got "dead-
lock" provisions, i.e. provision is made in the constitution
to bring the Upper House to its knees if it consistently
opposes the Lower House 6), This may be well and good if
the Hpper House is not popflarly elected. But ;f it- be
popularly elected, it has just as good a claim that it re-
presents the opihions of the.electorate as has the Lower
House. | | |
Now the Constitution Crdinence had no deadlock

provisions; the Legiglative Council had wide powers in
finencisel matters, and, ffom.1879, more truly represented
the electorate than did the Assembly 7). Now, deadlocks
- did occur, and the oﬁly wey to overcome the oppositioﬁ of
the Council was fo have both Houses dissolved end o to

the coﬁntry with the question. This happenéd in 1873,

after the rejection of the Constitution Ordinence Amendment
Bill (Seven Circles Bill). There were glso a number of other
occasions when both Houses were dissolyed simaltaneously.

In 1883 both Houses were dissolved because the-gouncil was
out of sympathy with the Government; in 1903 it happened
agein, and in 1907, when the Council refused to pass the
estimates of expenditure (See in this connection, Kilpin:

Bhe 01d Cape House, Annexure G).

6) Cf.: BS.A.Act 1909, Section 63. For the most elaborate
deadlock provisions up to date, see the present Irish
Constitution.

7) Supra, Chapter Three, section III.
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It is well known that the Hesponsible Government
Bill was thrown ovt by the Legislative Council in 1871,
although it'haﬂ passed the Assembly with a substential
majority 8). In 1872, however, the Bill was passed by
both Houses, Mblteno beceme Prime Minister, and one of the
items in his progremme was to ggt the Upper House reférmed
S0 as to obliterate the East-West division 9).

Unfortunately the Bil; was introduced in the Assem-—
bly 10), 1In the Council Codlonton raised the cry'of "Privi-
lege" and the éill was referred to the Conmittee of Privilege
11), The Committee reported that there had been s breach
of privilege; thes metter was put to the vote. The result
was 10 votes each way. The President then gave the deciding
vote, adding his vote to the side holding that the intro-
duction of the Bill in the Assembly was a breach of privilege

of the Council 12) .
On Molteno's advice, both Houses were dissolved
efter the session 13), The Council had féught for its

life, but Molteno beet it by appealing to the electorate.

A dissolution was the only legitimate end constitutionel

course to overcome the Council's opposition. There can be

no question here of lack of confidence 14), The Bill had

passed the Assembly st its third reeding without a divisionldh

Heving, therefocre, a substantial majority in the Assembly

behind him, it is unjust end untrue to accuse him of

"over-sensitiveness in matters politicel®l6) in this cese.
The elections raen their course, and on May 27th,

1874, Perliament met. In his opening speech the Governor

—

8) Walker: History, p.348; -Molteno: Life of Molteno, Vol.I,
pP«l74; Kilpin: Homsnce, p.91-92; Hofmeyr; Life of
Hbfmeyr, p«103; V. & Po 1871, pp.304-305; and Minutes
1871, p.76. ‘

9) Molteno: Life of holteno, VoleI, Dp«206.

10) V. & P. 1873, p.3

11) Minutes 1873, pp.103-104.

13) G. H. 31/12 Berkly to Kimberley, 2nd July, 1873.

14) De Kock: Confederation, D+84, suggests that Molteno asked
Por s dissolution beceuse he regarded the rejection of
the Bill by the Council as a sign of want of confidence.

15) v. & P. 1873, p.213.

16} i ~ Keack. Confederation. n.24.
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- informed the members assembled that a Bill for the reformdf
the Legislative Council, precisely similaer to the one‘that
had originated in the Assembly the previous year, would be
introduced in the Legislative Council 17). This was duly
done 18),

It waes by no means plain sailing in the Council.
Godlonton moved for a general revision of the Comstitution,
put the motion was rejected by a majority of omne 19), During
the debate on the second reading, De Smidt moved thst the
Pill be discharged in order to await the census returns.
After that the Bill could again be introduced. The Colonial
Secretary regarded the motion as an obstruction and moved the
second reading, which wes carried by 11 votes to 8 20), pe
Smidt's motion being negstived by 8 votes to 11 21), fThe
' Bill pessed the third reading in the Council by 11 to 8
" votes 22), A o

In the Assembly trouble started iéfthe Committee
stage. On July éth Sprigg demsnded that, instead of the
Legislative Councillors holding their seats for § yeears,
they should hold their sests for one yesr (i.e. the Coun-
cillors elected at the close of 1873). His argument was
that the interests of the Colony could not be sufferéd to
teke second plaece to the self-interest of the“meﬁbers of
the Legislative Council, sSolomon supported vprigg, holding
that the clause providing that the sitting members hold
their éeaﬁs for 5 years was & "stain® on the Act. prley,
member for Albert, wes of opinion that if Sprigg's amendment
were accepted, it would amount to‘the Legislative Council
committing politicel suicide 20). bventually Sprigg's
amendment was carried by 26 votes to 25 2¢), Molteno now
nmoved thsat progress be reported, and upon Solomon ésking

the reeson for this line of gction, he retorted that it

17) A.1-'74, Section 24.

18) Minutes 1874, p.7.

19) Ibid: p.36.

20} Ibid.: p*‘Q:O: .

21) Ibid. vee C.A. 18/6/74 for debate on second resding.
22) Minutes 1874, p.72. :
23) For debate in Committee, see De “Zuid Afrikean, 8/7/74.
24) V. & P. 1874, p.204; Wilmot: History, p. 116,
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involved the resignstion of the Ministry 25), The following
day (the 7th) Molteno moved that the Honse do edjourn |
until Thursday . (the 9th) 26). When the Assembly met on

thet dey, 5ﬁrigg stated thst he could no longer go all the
way with the Ministny; as they had no clear and consistent
policy 27). On the 10th July the Colonisl Secretary suc-
ceeded in rewintroducing the 5 years' clguse that had raised
_ the storm, by 35 votes to 11 <8J), and the Molteno Ministry

had weethered its first crisis. 1

-

oo

‘The "Zuid Afrikeen", with dignified indignance,
explainéd to its reeders thet the crisis could essily have
been sverted, had Molteno explained to the Assembly that
the Council would never accept the Sprigg emendment; ‘

"In plaats desrven fabficeerde hij (Moltemo) een
cris@s, vitterdreigementen ven te zullen bedsnken,
offerde twee dagen op aen den storm in den theepot (sic)
en joeg al de Parlementaire werk in de war" 29?;

It is fairly certein thet the Council would have
regarded the Sprigg emenduwent as a breach of trust, and
would never have ggreed to it. Now it is true that the
semendment did not vioiate.the_principle of the Bill; it
only wouid have chenged e detail. But this detasil was
importanta |

Although it is impossible to justify Molteno's
peculiar action on this occaesion, it must be borme in
mind thet "Whips* were non-existent 90), perties had n§t<
yet been formed, snd sbove ail, that the course he puisued
wes the only one open to forqe’thé House to accept his point
of view.

On finaﬁéial matters no crisis srose during the
fiist Tive jears of Kesponsgible Government. The Legislative
Council, however, seemed to realisé that as the revenue of

the Colony was in good condition, there wss no necessity to

show fight,

25) De Zuid Afriksen, 8/7/74; V. & P, 1874, p. 2@4.

26) Ve & Po 1874, p.211. ,

28) De Zmid Afrikasrn, 11/7/74..

28§ V. & P. 1?74, P.229; Wilmot: History, p.llb6.

29) De Zuid Afrikaan, 11/7/74. Translation of alb ’
tion: "Instead thereof, he fabricated a cr?gﬁge 35%2?;d
threats of resignation, sacrificed two days to’the storm

in tea cup, and threw all parliament s
fusion. ’ P ; ary work inte¢ con-

30) Wilmot: History, p.ll6. .

-— —— L e W
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In 1873, howevery the Legislative Council showed
that it realised that it could not originste Bills imposing
texstion. An elaborste Bill wes introduced in the Council,
providing for the establishment of provincial governments
in the Colony, es well ss for certain texes which the pro-
vincial governments could impose 31). When the Bill ceme up
for the‘second reading, De Korte moved that the order for
leave to introduce the Bill, as well as the order for the
first reading, be discharged 92/, The Bill, he said, wes
unconstitutionsl, for the Seéretary‘of Stete for the Colonges
had clearly stated that it was beyond the powers of the
Golonisl Legislature to divide the Colony into provinces;
that a Bill imposing texation could not be originated until
leave from the Crown had been obtained, end that it was
beyond the competence of the Legislative Council to originste
& Bill conteining texation proposels 33), The President
pointed out thast leave gremted Qnd acted upon could not be
discharged, but that the order could be rescinded 34), De
Korte altered his motion sccordingly end it was cerried 39),

The Council therefore clesrly endorsed'the doctrine
that it was beyond their powers to originate téxat{on pro—
‘posalse This endorsement would thergfore lehd additionel
force to the custom of introducing such Bills in the Assem-
bly. |

On the Confederation question, however,’the two
Houses held different views and used different .language.

Cernarvon's longe et verbosa epistols on Confeder-

ation, alongside with a Minute of Ministers’thereon, were
leid on the Tgbles of the House of Assembly and Legislative
Council on June the Stha35) On Fridey the 1lth Sprigg

31) Minutes 1873, p.6.

32) Tbid: p.l4. o

33) C.A.,6/5/73; BeBey—5r5/98,

34:) ¥inutes 1875, psl‘;:a -

3%) Ibid. Wilmot: History, p.7?5. Wilmot says the Bill was
discharged, instead of that the order granted for the
first reading wes rescinded.

36) V. & P. 1875, pp.317-318; Ninutes 1875, p.99.
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moved that --
#this House ....... expresses its spproval of the Minute
of Ministers upon (the) despstch; snd is of opinion that
this Colony, being possessed of Hesponsible Government,
it is desirsble that any such proposal as that contained
in the despetch should, so fer as this Colony is con-
cerned, come from its own Government, acting in harmony -
with the Legislature, who are the best sble to judge the
time gnd occasion on which such a-propossl could be con-
sidered wigh most advantage to the people of this
Colony" 37), '

This motion was seconded by Mr. Solomon, and was finally
cerried by 32 votes to 23 38), The‘implication of this
reéolution is obviousj the Secretaryof stste for the
Colonies hsd overstepned his proper limits in making such
a pfoposala '

The Council psssed = ﬁcre~polite resolution, thanking
thevSecretaﬁy of State for the Colonies for the "deep inter-
gst" he took iﬁ the "welfsre and progress of the south.
Africen Colonies end states" as shown in his désPatch, pPro-
posing confeteration of these settlements under the British
Crown 39), Thus, while the Assembly told Carnarvon to mind
his own business end not to meddle with other people's .
1iberties, the Council politely thanked him for the interest
he took in South.ﬂfrica. .

Towards the end of June Jemes Anthony Froude,
Carnarvon's emissary elect, ceme to the Colony end, finding
thet the Government had set its face sgeinst Confederetion,
proceeded to rouse the country 40). He was so successful
in bhis mission of raising opposition to the Govermment, that
Molteno felt it sdvissble to summon Perliament to & special

session in November 41J.

~ Parlisment was opéned on Wednesday, November the 10tk
The following dey the Council took the Governor's speech

into considerastion, end Godlonton moved the following

37) V. & P. 1875, p.352; mno opinion was given as to the
expediency of assembling s conference of delegates.

38) V. & P. 1875, p.352.

39) Minutes 1875, p.ll7; motion caerried by. 9 votes to 7.
See also Newton: The Unification of S.4., Vol. I, p.21
for resolution. ‘

40) For Frovde's ectivities, see Paul: Life of Froude, pp.
263 — 269; end Historiess studiesylaargargl, Mes.s—y.

"I~ ] 41) Referred to in [c - 1399} No.26. Carnarvon to Barkly,

22nd Oct., 1875.
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resoluticn -
"That the speech delivered yesterdey (the 10th) by
His bxcellency the Governor, in so far as it has failed
to convey eny recommendation to the lLegislature to agree
to the Conference suggested by Her Mejesty's wecretary
of State for the Colonies in his Despatch No.39, is un-
ggtisfectory, and that it is of. the utmost importance to
this Colony that it should be represented ae$ such Con-
ference, and that a copy of this resolution be trans-
mitted to His fxcellency the Governor, by respectful
address, with a request that he will communicate the
seme to Her Mgjesty's Secretary of Stete for the Colonies,
Barl of Carnarvon" 42),
geveral members took excéption to the reising of the guestior
in the wey it was done by Godlonton's motion, De Smidt '
appealing for en sdjournment so as to enable members to
study all the evailable evidence 43), The Council, after
a discussion that lasted about one-end-ihree-querters .of
an hour 44), celled for a division under kule 30 of the
Stending Hules and Ordefs of the Council. The effect of
this Hvule was the same as the effect of the "guillotine",
semetimes applied in the Union Perlisment. It stifled all
further discussion, and e division had immedistely to be
teken. The resuvlt was that Codlonton's motion was carried
by 9 votes to 6 45). The Council, therefore, no longer
politely thanked Carnarvon for his interest in South
Africen affeirs; it roundly stated that a Conference wes
desirsble and that it would be in the interests of the
Colony to be represented at such Conference.

In the Assembly several motions end smendments were
moved 46), until finally Cernarvon's despatch arrived,
cancelling the conference in South Africa, and intimating
that it would meet in Englahd. Solomon at once drew up an
smendment steting thet the Assembly was no longer cslled
upon to express its opinion on the dssirability of holding

a conference. This motion was carried 47),

42) Minutes, bpeciel Session 1875, -p.b.

43) For debate, see C.A. 13/11/75.

44) See De Pmidt's protest, Minutes Special Session 1875,
Pr 15~-16.

45) Minutes, opecial Session 1875, p.be. 4

46) V. & P., Bpecial Session 1875, pp.q./o2*¥ 425 2 o .,

4%) Ybid: p.26. , ,

-~
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But the matter did not end there, The Hon. Mr. De
Smidt entered an elaborate protest against the procedure
adopted by the Council 48), The implication of this protest
wes that the action of the Council had been unconstitutional.
Now it is true that the Council had rushed the motion end,
by bringing the technical rule of procedure into operationm,
ha& stifled further discussion, thereby prventing , amongst
others, the Colonial Secretary from addressing the Council;
it is true that the precedent of feferring the Governor's
speech to aAccmmittee to freme and bring up s report on the
Speech was set asidee. But it mmst Sé remembered thgt the
proceedings in the Council were to be regulated by the
Council itself 49), The Council wes entirely within its
rights in proceeding as it did, and was merely making use
of the powers accorded to it by the Constitution 50),
Whether it was advisable to use these powers iﬁ this in-
stence is a matter that does not concern use |

The Assembly's resolution condemning Carnesrvon's
federdtion despatch as en unwarranted interference with
the rights of a Colony stgll stoods No resolution: to the
contrary hed yet been passed, or wes ever to be passed.
The Coﬁhcil, on the other hand, had expressed its opinion
thet s conference was desirable, and would be in the inter—
este of the Colony to take part in it.

Now in the Amendment that Solomon hed moved, the

following lines appear :-

*The House desires, however, to express its opinion
that the Government and Parliament should, if it be de-
sired by the Imperial Govermnment, give it (the Imperial
Government ) their counsel and assistance in settling the

- difficulties which have srisen. out of the extension of
British jurisdiction to the territory knowias Grigusland
West v 51), ‘ "

48) Minutes, Special Session 1875, pp. 15-16.

49) Constitution Ordinance, Sections 78-79, end Constitution
Ordinence Amendwent Act No. 1 of 1872, bection 4.

50) Ibid. '

51) V. & P., Special Session 1875, p.R6.
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Now the settlement of the Grigualand dispute had
been one of the questions which Carnarvon wanted should be

- 8iscussed at his proposed conference 52). s the Council

hed passed a'resolﬁtion expressing the'vieﬁ that it was
desirable end in the interests of the Colony to be repre~
sented at such a conference 53), it cou;d‘be feasibly assumed
thet the Council wouwld concur in the resolution of the House
of Assembly in.so far as it éxpressed willingness to give the
Imperiel Govermment "counsel and assistance® in solving the
Griqualend problem. |

This view Berkly expréﬁsed,ysgxig§ithgt as the
anti-Ministerielists in the Assembly had opposed Solomon's
emendment, his Ministers thought it more prudent "instead
of risking sn adverse vote in the Upper House to rest con-
tent with the o;iginal resolution that, having alreedy
concurred in the major, it was logically committed to the
minor proposition* 54),

The Council, however, wes not going to allow anybody
to essume énything about it. Shortly after the meeting of
Parlisment in k876, the Hon. Mr. Geard moved the following
resolution :— ' .

"That this Council having observed from s despatch
of His fxcellency the Governor of this Colony to the ’
Right Honourable the Secretary of State for the Colomnies,
bearing date becember 4, 1875, and published with other
correspondence submitted to the Imperial Parliament
communicating to Lord Carnervon the decision arriveé at
last gession of Parliement, by the House of Assembly, in
regard to the existing difficulties between Griqualand
West end the Governments of the adjoining republics,
this Council tskes exception to the essumption contained
therein, that its concurrence with the House of Assembly
might be essumed, without being involved in s matter of
such grave importence involving the pscification of the
whole of British South Africe. This Council, therefore,
representing as it does the ejntire Colony, deems itself
imperstively called upon to record its disapprovel of such
assumption on the ground that to sccept it as & precedent
would be a dereliction of duty alike derogatory to its own
self-respect as it would be antagonistic to that just
equipoise of lLegislative authority which is essentiel to

e

52) §¢ - 12447 Carnarvon to Barkly, May 4, 1875, section 8.
53) Minutes, Special-Session 1875, p.5, for resolution.
54) G. He 31/13. Barkly to Carnarven, bec. 4, 1875,
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the general Welfare; and this Council eespectfully
requests’ that His Excellency will be pleased to forward
this resolution to the Right Honourable the Secretary
of State for the Colonies for the information of Her
Majesty's Government" 54A).

The mover indignantly asked the Council "of what
value was that Héuse (the Couﬁcil) if; whenever any differ-
ence occurred bétween them and the other Hoﬁse, their
opinion was to be treéted as ofAlittle'importance"‘55).',
The motion, however, was a little téo strong for the Hon.
Mr. de Smidt, who moved that the words "involving the
pacification of the whole of British South Africa" be
omitted. Finally Geard's motion, as amended by De Smidt,
was agreed to &),

It is.therefore clear that the Council was not going
to submit tamely to either the Assembly or the Governor, |
as ?ar as its views were concerned. The Council had its own

‘Opigion and would persist therein. It was an elected body,
representing the Colony, and as such had a right to its
views. Barkly's remarks in the despatch of the 4th December,
1875, are to be deprecated, all the more so as they came from
a Governor who had a great respect for the Constitution.

The Council, aggin, cannot be too loudly applauded for the
spiritéd vindication of their rights and privileges; Had it
&llewed Barkly's remarks to go through unheeded, it would -
have acquiesced in the creation of an undesirable precedent,
a precedenﬁ that would have gone a long way in making the
Council.a nullity. 4

Before drawing any'conclusions, there'remains but
one more incident worth recording. The Assembly, towards
the close of each session, flooded the Council with Bills
that had gone through all the s tages in the Lower Hoﬁse,
and waited only for the concurrence of the Upper House

| before being présented to the Governor for the Royai‘Assént.

Obviously with a great many Bills before the House, the

o

S8) Minutes 1876, p.l4. |
55) For debate in Council see C.A., 20/5/76.
56) Minutes 1876, p.l4.



Council could not fulfil its legitimate purpose as a review-
inc chamber, as time for adequate discussion was cut short
by the pending prorogation of Parliament.

This tendency on the part of the Assembly to send
up a great number of Bills to the Council at the close of
the s ession was not to the liking of several members of
that House. The result was that on June 29th, 1875, Mr.
Wood moved the following as an unopposed motion :-

"That, in the opinion of this Council the system at
present adopted of moving in this Honourable Council
that the Council go into Committee so late and at the
close of the session, as was done yesterday by the
Government, is not only calculated to create great dis-
satisfaction in the minds of the colonists at large,
but is likely to prove injurious to capitalists non-
resident in the Colony, in consequence of such large
amounts passing through Committee of Council as was
witnessed yesterday 57), and that the Government be
requested to lay before and go into Committee of Council
on the Estimates not later than 30 days after meeting of
Parliament" 58),

Upon theTreasurer-General objecting to the moving of this
as an unopposed motion, Wood gave notice that he would
move it the following day 59). .

In moving the motion on the 30th, Wood poinﬂed out
that the estimates passed the second and third reading
within half an hour. Doubtlessly this was an undesirable
state of affairse.

| Replying to the motion, the Treasurer-General stig-

. matised ii as unjust and fallacious, inasmuch as the esti-
mates had been on the Table of the House as from the first
day of its meeting, and members thersfore had had ample
opportunity to minutely scrutinize them. Godlonton, who
had seconded the motion, was of opinion that the hurried
way in which the Appropriation Bill had been passed, was
indecent. The Colonial Secretary expressed the hope that
the. motion would be withdrawn, because it would be impossible

to comply with it, were it passed. He made'the strange

57) See Minutes 1875, pp 159-/65.
58) Minutes 1875, p.170.
59) Ibid: p.171.
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statement that, as the Council was a House of review,.it
need not examine details minutely. De Smidt was of |

. opinion that the day When~Parliamént would be prorogued
ought not to be made known until after the Appropriation
Bill had passed both Houses 60). With leave of the House,
Wood withdrew his motion 61),

III.

The Council, therefore, was extremely conscioﬁs of
its own importance, and refused to bend its knee uncon-
ditionally to the Lower House. It was wide awake to any
breachlof its privileges, ané constantly ready to assert
them. It obgected to being hurried along, but was powerless
to do anything about it in face of a stubborn Ministry.

Relations between the Houses therefore, were on
the whole harmonious between.1872 and 1878. The conflicts
detailed above were not of a very violent nature, excepting
of course, the rejection of the Seven Circles Bill, which.
was one of Molteno's main reforms in his political pro-
gramme 62),

Between 1873 and 1910 the Council rejected or
dropped no fewer than 107 Bills 63), an average of nearly
3 bills per year. The fact that the Council proved itself
S0 versatilé and pugnacious muét have gone a long way in
influencing the makers of the South Africa Act to subject
the Senate to the Assembly by means of elaborate deadlock
v proviéions. But that was not enough. In 1926 the
Nationalist-Labour pact passed Act 54 of 12263 the Senate

" ceased to be a nuisaﬁce and became a nullity.

60} For debate in Council see C.A., 3/7/75.
61) Minutes 1875, p.l71. .

62) Molteno: Life of Molteno, Vol.I, p.208.
63) Kilpin: Romance, p.97e.



CHAPTER SIX.
]
LNO. 10 DOWNING STREET INTERVENES.

’

I.

If Carnarvon's attempt to federate the South African
colonies and states can be described as an instance of |
Imperial intervention in colonial éffaifs, then the Cape
Colony suffered only twice under Imperiai intérvention,
viz. in the case of Langalibalele and with regard to
federation.

The story of how Langalibalele and his sohAwere
arrested, tried and banished has s¢.ofiten been told that‘the
barest outlines of the history of this unfortunate affair
will be sufficient for our purposes 1). |
| Men of Langalibalele's clan had gone'to work on
the Diamond fields, and had obtained arms. Now Law No.5 |
of 1859 required all natives in possession of fire arms to
have them registered, but, as De Kiewiet remarks "its
operation was inconsistent, desultory and confusing"2).
Magistrates had retained or returned guns brought for
registration as they themselves saw fit. Langalibalele
was now called upon to have his guns registered. When they
were not registered, messengers were sent to bid him to the
capital. He laid violent hands upon them. The Natal
Government now decided that drastic steps were necessary,
and so "with kemnels ayelp, the colonists and loyal blacks
of Natal set off in pursuit of the terrified and fleeing
tribe" 3). There was a skirmigh, in which a few men on
either side were killed. Langalibalele was delivered to
the authorities, tried by an anomalous tribunal, which owing

to its irregular cohstitution, had no locus standi. This

court banished him and his son -- Langalibalele for "the

1) For fairly detailed description see Wilmot: History, Vol.
I, pp.82 = 92, and Theal: History, Vol.I, pp.227-237.

2) De Kiewiet: Imperial Factor, p.36.

3) Ibid: p.37.« '
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term of his natural life", his son for <five years. The
Natal Government made en agreement with the Cape, and the
Parliament of the latter Colony passed an Act confining the
prisoners to Robben Island 4).

In the Cape Parliament Solomon raised quite a stomm
when the "Natal Criminals Bill" came up for discussion at
the second reading. He took exception to the personnel
' of the court, as well as to its irregular proceedings.

It was called a Court of Enquiry, yet Langalibalele had
stood before it on trial for his life. Furthermore
Qitnesses were not required to give evidence on Qath,,while
one of the Judges, Shepstone, was put in the box to give
evidence against the chief. The Cape Parliament was now
asked to pass an Act tovimprison Langalibalele, yet an
appeal to the Executive Counﬁil was pending. How could
they then agree to imprison a man before it was known
| whether or not he was going to be convicted. This was
true, but Solomon's statement that the Colony was poking
its nose into business that was of no concern to it, rings
hollow. Co-operction amongst the South African Colonies
-and states was essential, as Carnarvon realised, in so
far as it touched native matters 5). Nevertheless the
Act was passed with a substentiasl majority, and Lengaliba-
lele and son were incarcerated on Robben Island.

It was now that Bishop Colenso, wifh a nice sense

of abstract justice, came forward to agitatelpublic
opinion in Englend in order to get thé sentence quashed
and theFCape Act annulled. He was successful beyond
'expectation. Carnarvon recalled Pine, the Liéutenant-
Governor of Natal, and persuaded the Cape Ministry to pass

4) Act No. 3 of 1874.
5) Por debate on second reading see C.A., 11/6/74.




an Act to incarcerate Langalibaléle and son on the mainland.

'If Solomon had raised & storm during the 1874
session, Carnarvon's intervention in this éffair let loose
& hurricane. Caucus meetings were held, and 'in the Assembly
Solomon asked the Coloniael Secretary if the Government
would regard it as a vote of no-confidence if the Bill
were rejected. Upon the Speaker pointing out that it was
left at the Ministers' discretion to answer or decline to
answer a question involvihg, as it were, an opinion on
abstract points of policy, the Colonial Secretary declined
to answer.

 The sﬁbject was discussed from all angles. In
the view of the Government the passing of the Act to im=-
prison the chief on the mainland Was merely oarfying out
& reasonable request of the Home Government. To refuse to
pass the Act would entail Langalibalele being set free;
the Miniséry would then resign. Mr. Ross-Johnson advised
the Government to adopt "the masterly policy of doing
nothing", while Merriman was of opinion that if the Bill
was passed, it would be "giving the Penny press of Englend
a right’to interfere with our affairs". Solomon supported
the sécond reading on the ground that it was a compromise
which seemed to Sétisfy‘all partie§ cohcerned. / Sprigg
objected that the Imperial Government iisten to public
opinion at home, when the public there was not acquainted
with all the facts of the case 6{. The second reading |
was finally agreed to by 34 votes to 21. 7)

Molteno's biographer complains that "the decision

(to ask the Cape Parliament to imprison Langslibalele on
the mainland) of the Imperial Government on a most mementous
question had been come to withoﬁt the slightest consult-

ation with the responsible authorities of the Colony;

6) For debate on secdn& reading see C}A., 8/5/75, 11/5/75,

13/5/75 and 15/5/75.
7) V. & P. 1875, p.l12.
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indeed, the Government had been entirely ignored" 8), and
goes on to complain that Garnarvon's intervention was
merely a sop to the Cerberus of public opinion in England 9.,
Uys shares the latter view 10),

From the constitutional point of view, however,

the Cape Act imprisoning Langalibalele on Robben Island

was ultra vires ab initio. My reasons for coming to this
concluéion are the following. |

We have seen that the Colonial Laws Validity Act
had extended to any Colony any Act of the British Parlia-
ment, intended for any such Colony. Such Act would then
have full force of law in the said Colony 11),

In 1869 the Imperial Parliament had enacted.the
"Coloniel Prisoners Removal Act" 12), gection 4 of that
Act, while empowering any two colonies to "agree for the
removal of any prisoners under sentence or order of trans-
portation, imprisonment, or penal servitude from one of -
such colonies to another" for the purposes of undergoing,
in such colony to which they might be removed,'the whole
or part of their sentence, requires that such rémoval
shall Only-téke place “witﬁ the é%étion of an order of
Her Majesty-in-CqunCil". Furthermore ;-

"The sanction of the order of Her Majesty-in-

Council may be obtained, in the case of a colony having
a legislative body, on an address of such body to Her
Majesty, and in case of any colony not having a legis-
lative body, on the address of the governor of such
colony; and such sanction shall be in force as soon as

such order in council has been published in the
colony to which it relates.

"The agreement of any one colony with another shall
for the purposes of this Act be testified by a writing
under the hand of the Governor of such colony®.

Now the provisions of this section relating to the

obtaining of "the sanction of the order of Her lMajesty-in-

Council" had not been complied with. The Law had therefore

8) Molteno: Life of Molteno, Vol.I, p.263.
9) Ibid: p.268. S
10) Uys: In the Era of Shepstone, p.96.

11) 28 & 29 Victoria, c.63, sect. 2.
12) 32 & 33 Victoria, c.l10.
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been evaded on this point and because the necessary
arrangements for the banishment of the prisoners had not h
been made in accordance with section 4 of the Colonial
Prisoners Removal ‘Act, the Act giving effect to their
banishment and imprisonment on Robben Island was therefore

also illegal and hence ultra vires. The Cape Act would

have been intra vires, had it not been for the fact that

it gave effect to an'illegal sentencee.

The intervention by No. 10 Downing Street on this
occasion, énimated'though it was by public opinion, amounted
realiy to an enforcement of the Colonial Prisoners Removal '
Act, thereby preventing to. breach of Imperial Constitution-
al Law, ' -

Thus the disallowance of Act No. 3 of 1874 was not
merely an intefference with Colonial self-governing rights,
or a sop to the Cerberus of public opinion, but an enforce-
ment of the "Colonial Prisoners Removal Act" (32 & 33~
~ Victoria, ¢.10) 13) reag alongside with the "Colonial Laws
Validity Act" (28 & 29 Victoria, c.63), on the grounds
that the Cape Act gave effect to a sentence that was
repugnant to the provisiohs of the "Colonial Prisoners
- Removal Act". \

Incidentally, this whole affair supplies an excel-
lent example of the non-sovereign character of the Cape
Legiélature. The sentence of transportation was illegal,‘
as we have seen above. Yet the Act of the Cape Legislature
could not legalise that sentence but became, as a result

of its giving effect to the sentence, itself ultra vires.

Now therefore, since the Cape Act No. 3 of 1874 was

ultra vires, and since the Cape Parliament was a non-sovereign

Legislature, the intervention of Downing Street was justi-
fied, for, if this matter had been allowed to pass unndticed,

it would have created an insidious precedent.

13) See Annexure A.
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In dgﬁgggjof\gg}umes Carnarvon's confederation
scheme has either been 1loudly praised or condemned. To
describe the whole affair here would be a waste of time 1%),
We shall again give but the outline, and then examine more
minutely the charge that this scheme of Carnarvon was an
unconstitutional intervention and a breach of the self-
governing rights of the Cape Colony. We shall then tumm
to an examination of the &ffect of this scheme upon the
working of Constitutional Government at the Cape.

On May 4th, 1875, Carnarvon penned the ;gggg et

verbosa epistola on the expediency of holding a conference -

of the South African colonies and states, to discuss the
possibilities of a uniform native policy, the trade in
erms and ammunition, the extradition of criminals, and the
settlement of minor territorial questions, particularly
the condition of Griqualand West. All the South African
colonies and states were to be represeﬁted. Here éarnarvon
made the first blunder in the despatch by saying that the
Eastern and Western Provinces of the Cape should be
separately representéd 15),

As to the constitution of the conference, either
Sir Henry Barkly or the Deputy High CommisSioner, Sir
A. Cunynghame, was to preside. Froude was to represent
England. As for the Western Province of the Cape "“the

name of Mr. Molteno obviously suggests itself® 16); for

the Eastern Province "an excellent represehtative will be
found in Mr. Paterson" 17). Carnarvon, no doubt aware of
the sensitiveness of the Cape politicians to anything that

appeared to look like dictation, went on to say: "I do not

14) For the best account of Carnarvon's federation scheme,
see; De Kock: Federation and Confederation ... in S.A.
-- unpublished post-graduate thesis in the Library

‘ of thg Cape Town University.

15) [Q—124 Carnarvon to Barkly, May 4, 1875, par. 9.

16) Ivid: peragrasph 14 -- italics mine.
17} Ivid.
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wish to seem to dictate their appointment to this Conference
should for any resson other names be generslly desired™

But as he desired "public men who will truly
understend and express‘the opinions of those communities
which they represented" he had indicated the names of
Molteno and Paterson.

The Conference was to be deliberative, and no
ection was to be taken. The first fruits of this Con-
ference he expected to be "some satisfactory understending”
as to Native policy —

"but, if in the free exchenge of communicetions between
the representatives of the different states concerned,
the gll important question of a possible Union of South

Africa in some form of confederation should arise, Her
Majesty's Government will readily give their earnest
and their favourable attention to any suggestions that
may be made®, ‘ .

in the eveﬂt of federation, the form of Government
in each state need not necessarily be uniform. On one
point there was to be no misepprehension —-

"that the asction of all parties, whether the British
Colonies or the Dutch states, must be spontaneous and
uncontrolled. It is a question for them to decide
whether it is for their interests to enter into such
en Union, and I desire to place no pressure on that
decision".

Such then is the contents of the Confederation
despatch thet was greeted "with ill-deserved laughter in
the Cape House of Assembly" 18), end threw the Colony
into two hostile ceampse.

The despatch is anything but dictetorial. It is

mild in tone, and showed sppreciation of local self-
governing rights in that, slthough suggesting that Molteno
snd Paterson represent the Cape Uolony, the choice of
‘representatives was really left to the Colony « it is
also impossible to point to a single paragrpph which,
directly or indirectly, forced eny of the perties con-

cerned into a scheme of federatione.

18) walker: De Villiers, p.127.
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What Carnervon reslly wented seemé to have been
an expression'of opinion on these importent questions.
From the parsgraphs relating to federation it is clear
that, if the Colonies and staées desired e federation,
they were at liberty to discuss the matter, and Her
Majesty's Government would then lend a helpful hend .
Again, were the delegates of opinion thset the time for
federation héd not yet come, nobody was going to force
them to federate. Carnervon, in fact; was only inviting
the South African Colonies and States to a Conference in
order to ascertain their'views on certain important
subjects. ‘

In my opinion Cernarvon was entirely within his
rights inﬁinviting representatives to attend a proposed
conference. Furthermore, it did not constitute & breach
of colonial self-governing rights. It is an absurd and
fastidious doctrine that the Secretary of State for the‘
‘Colonies had no right to propose such a conference before
he had obtsined the consent of one of the states prior to

meking such a proposal 19).

How then is it possible to condemn Csrnarvon's
invitetion as an unprecedented interference with the
rights and privilsges of the Cape Colony? How is it
possible to deny the Imperiasl Govermment the right to
ascertein local views on subjects of local interest?

Now, heving snaslyzed the despatch and having
shown that it was by no means a breach of the self-govein;
ning rights of the Colony, we must proceed to an eiamina-
tiori of the effect the despatgh had upon the working of
nesponsible Government in the Colony.

" 1t was the fate of this despatch that it was

‘lennched "at a moment that no optimiém could call pro-

pitious"20), The Hepublics were sore at the treatment

they had received at the hands of the Imperiel Government

19) [C - 1399] carnarvon to Barkly, 15th July, 18%5.
20) De Kiewiet: Imperial TFactor, p.7l. :



as regards the Keate-sward area, and the diamond fields

dispute, while Carnarvon's intervention in the Langeliba-~

lele affair had made Mr. Molteno his "sworn enemy" 21),
Upon receiving the despatch, Barkly immediately

pleced it in Molteno's hands.22) lolteno scted with

swiftness and resolution. Contrery to Carnarvon's ewmpha-—
tic instructions, the despatch was not to be published; -

if it was published, Ministers would resign 23). It is

interesting to note that:—— ~

"The despatch of the 4th May (1875) was written
to 8ir H. Barkly ir his capacity of High Commissioner.
It dealt with matters beyond the competency of the
Cape Govermnment, wkich had no diplomatic relations
with the Dutch Hepublics, no responsibility for Natal,
end whici had,refused ell responsibility for Crique~
land West! 24),

According to his own declaration 351 he should
have given immediste effect to the instructions. But he
submitted to lMolteno.

The Cabinet now drafted a minute couched in some-—
whet discourteous 1aqguage; At Grahsmstown Mr. Froude
subsequently told his audience that had the minute been
received from a foreign country, it would have been looked

upon as tantsmount to a declaration of war 26), The
Despatch, with this Minute attached, was laid on the

27)

Tables of hoth Houses on June the 8th end on June the

11th Sprigg moved :-—

"That this House, withowt giving any opinion as to
the expediency of assembling a conference of delegates
of the various Colonies and States of Sounth Africs,
for the purpose of considering the seversl questions
mentioned in the despatch of the Right Honovrsble the
Secretary of State for the Colonies, dated 4th May, 1875,
desires to express its approval of the Minute of ‘
Ministers upon thet despstch, and is of opinion that
this Colony being possessed of Hesponsible Government,
it is desirasble that any such proposal es that con-
tained in the despatch should, so far es this Colony
is concerned, come from its own Government, acting in
harmony with the Legislature, who are best able to

21) Uys: In the Fra of Shepstone, p.96.

22) Meclteno: Life of Molteno, Vol.I, ».336.

23) De Kiewiet: Imperisl Fector, p.75.

24} Harding: Carnarvon, Vol.II, p.l182.

25) G.H. 31/13, No.33, Barkly to Carnsrvon, 27ih March,
1876; and Note 92, Chapter Two.

26) Molteno: Life of Molteno, Vol.IX, p.344, Note 2.

27) V. & P. 1875, pp.317-318; and Minutes 1875, p.99.

-
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Jjudge the time and occasion on which such a proposal could

be considered with most advantage to th ;
Colony"28) . g e people of this

This motion was mérely a reproduction, in abridged
form, of the Ministerial Minute on the despatch. Ministers
were of opinion that the interests of the Colony would not be
served "by pressing forward at the present time" a conference
as proposed by Carnarvon. Even if the times were more pro-
pitidus, Ministers would still deprecate the division of the
Colony into 2 divisions for the purposes of representation at
the conference. Furthermore, the proportionate number of
colonial representaﬁkves, as well as the selection of ‘them,
were matters in which the Colony should be left a free hand.
Minisﬁers agreed to lay the deSpatph; accompanied by their
minute, before both Houses of Parliament 29},

Sir Arthur Cunynghame remarks that those who oppose
confederation -- |

"... are each looking rather to the good of his own Eart
of the country than to the welfare of the whole" 30).

‘Unfortunately this is only too true. An attitude of
"Cape Colony first, South Africa last" marked the motives
of those who opposed the conference scheme. This becomes
clear upon reading the speeches delivered in debate'on the
'federation~de3patchyan@ the minute of‘Ministers. Spr%i?, in
the speech introducing the above-cited motion, said :-

"gir, I believe our strength is to sit still. We are
not in difficulties. Let those States and Colonies that
are in difficulties make advances to us, and we will then
consider whether our interests would be promoted by =
acceding to their request for Union. Of all the Colonies
and States in South Africa this Colony has the least to
gain and the most to lose by Confederation; for a certain
result would be to increase our responsibilities, to
increase our e xpenditure and to lessen ourrevenue" 31),

It was not the much vaunted constitutional principle

28) V, & P, 1875, .p.352. Professor Walker erroneously states.
) that tha“motidh was moved ﬁyOMol%eno, with Sprig%, Rthe

leader of the opposition" concurring. See Walker :His-
tory, p.365.

29) [c - 1399] Barkly to Carnarvon, June 14,1875, Enclosure
No.l; See also Molteno: Life of Molteno, Vol.I, pp.
344-345, where Minute is printed in extenso.

30) Cunynghame: My Command in South Africa, p.l01l.

-31) For Sprigg's speech and debate in general, see C.A.l156/75
See also Molteno: Life of Molteno, Vol.I, pp.349-355,
where extracts of speeches are printed. . :
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'>éhat’he was defending, but the fiqancial interests of the
Colony. Even in Solomon's scheme of things, the Cape
quony came before South Africa 32)., But it must be said
to his credit that in his speech in the fssembly he clearly
state@ that Carnarvon's tamperings with the native policy .
in Natal, via Garnet Wolsef&'s “sherry»and champagne poiicy"
was not such as the Colony could view with'equanimity 33).‘
Merriman saw in the proposed confedefation an attempt on
the part of the Imperial Government to shift the responsibi-
lity for Grigualand West and Natal, with all their debts
and difficulties on to the shoulders of thé Colony. Mr.

 Fairbridge approaéhed the question from another angle;
if Cape Town were bormbarded by an enemy fléet, what assiste

 ance could the Free State and Transvaal give, he asked the
Aésembly.. On the other hand , if the inland states got
embroiled in native wars and difficulties, the Colony
would have to send assistance 34). ﬁow we have seen
above that the argumenf that the despatch was a breach of
colonial self-governing rights holds no water. It becomes
clear upon reading thé speeches of those who opposed the
conference scheme, that the constitutional objection was
merely a cloak to obscure the real reason.

But those who were in favour of a conférence were
likewise ariimated By-motives’of'self-éentred interest. The
Eastern members supported the conference scheme, for they
thought if federation came about, they would.see their
chepiéhed scheme of separation brought to fulfilmeht‘35),
while the Caﬁe Dutch under Hofmeyr supported the scheme,
thinking it entailed a "square deal" to the Republics 36),
The Kaffrarians under Sprigg opposed the confederation

conference, being afraid that it would bring about

32) Drus: The Political Career of Saul Solomon, P57
33) See C.A., 15/6/75. ,

34) Ibid.

35) De Kiewiets Imperlal Factor, p.76.

36) Hofmeyr: Life of Hofmeyr, p.133.




separation, which would leave their port, East London, at
the tender mercies of the Port Zlizabeth merchants 37),
Fihally, after a hurried discussion, Sprigg‘s motion was
passed by a majority of 9.38) In the Legislative Council
a motion thanking Carnarvon for the interest he showed in
South African affairs was passed by a majority of 2, Dr.
White, the Treasurer, voting with the majority 39),

Before proceeding to the rale of Froude, "son
eminence grise of ﬂhe Colonial Office® as De Kiswiet calls
him 403, two points afising out of the conference despatch
debate, need comment. |

In the first place, it could be expected that

. Molteno would have moved the resolutlon that stood in

Sprigg's name. Molteno was the leader of the House, as well
as of the Government, and he was the one that would probably
lose most in case of confederation.

Secondly, there is Dr. White, member of the Cabinet,
voting for the motion of thanks to Carnarvon. Now, by
bringing these two facts into relation with one another,
the position appears to me as follows i-

Sprigg's motion wasAreaily only_a kite to test the
wind. If the.ﬁajority voted against it, the Ministery would
be under no obligation to resign, being not responsible for
the ﬁotion._ In that case Dr. White's vote in the Council’
would leave the way open for the ensuing "honourable retreat'.

Froude was sent out in pursuit of the despatch, but
arrived too late for the kili. Molteno and Sprigg had
successfully dealt the deathblow at the conference scheme.
Finding that the Caﬁe Ministry was going to leave the dead

alone, and make no attempt at resurrection 41}’ he undertook

the task alone..

37) De Kiewiet: Imperlal Factor, p. 76.

38) v. & P. 1875, p.352,

32) Mlnutesb§875, p.117; vide supra, Chapter Flve, section
II, pe.

40) De Kiewiet: Imperial Factor, p.?*.

41l) Froude to Molteno, 21/6/75, printed in Molteno. Life of

Molteno, Vol.I, pp.358 and 359.
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Froude's intervention gave a new complexion to the
whole affair. 1In spite of Molteno's warnings that any com-
munication which he (Froude} wanted to make --
"as to the purport of Lord Carnarvon's despatch should not,
from a constitutional point of view, apart from other
reasons, be made otherwise than through the Colonial
Government!" 42) ... )

he attended a dinner given in his honour at the Commercial

Exchange building, and claiming the right to voice his

views as an Englishman 'in a British Colony, addressed the

assembled diners on the despatch.

Now as an Englishman he undoubtedly had the right to

-voice his views, but as the emissary elect and special con-

fident of Lord Carnarvon, it was unwise of him to attend a

- dinner given by the opponents of Molteno. The fact that

he époke as the representative of Carnarvon, gave Molteno
a powerful weapon to wield against the tide of public
opinion which Froude was §o'raise 43),

In his appearances at several towns in the Westefn
Province, stafting at Stellenbosch on Juiy,l4th,_;;4ﬁﬁﬁﬁfﬁ§§"
largely to the Dutéh population. It should bg;fgmémbered
that the Dutch'of the Westérn Province werefémongstAMOlteno‘si
staunchest suppdrters 44}, He succeeded in leaving behind |
in the Western Province “a bristling Afrikaner opposition
to the M&nistry“'45);

Now, in the federation despatch, Carnarvon had made
the tactical blunder of nominating two persons to represent
the Cape Colony, and had made things still worse in nomi-
nating one representative for the Western Province, Molteno,

and another for the Eastern province, viz. John Paterson,

"the high priest of Separation“ 46},

42) Molteno to Froude, 22/6/75 in iolteno: Life of NMolteno,
Vol.I. p.359.

43) See article by W. J. de Kock in Historiese Studies,
Jaargang I, No.3. - Die Rol van J.A.Froude in S.A.,p.42.

44) De Kiewiet: Imperial Factor, p.6l.

45) De Kock: Confederation, p.84.

46) Walker: History, p.365.



Froude now proceeded to the Eastern Province to meet
the opponents of the Molteno Ministry in that disaffecteck
quarter personally. 4s Mr. de Kock justly remarks - -

"Hoewel manne socos Paterscn en Hofmeyr buitengewone

eensgesindheid teenoor die Regering aan die dag gel8

het, was hulle dryfvere tot samewerking uiters verskil-
lend. Die geringste taktloosheid kon die Afrikaner-
vertroue wat hy in die veertiendaagse toer (through

the Western Province) opgebou het, onherroeplik skok 47),

At Port Elizabéth he again refused to appear in
public to make a speech, preferring to give interviews 48),
He proceeded to Natal, and when he returned to the Eastefn
Province, awaited the result of a discussion between
Wolse¥y and Molteno 49), After receiving a cypher message
from Wolselly that confederation &as impossible as long as
lolteno was Premier, he decided that Molteno would have
~ to be removed from office 50},

He now decided to make speeches, and at Port Eliza-
beth openly appealed to his audienpe against the MinistryS5l),
He indicated that Paterson was his Premier-elect 52),
Carnarvon had decided to shift the conference to Natal 53),
but Froude told his audience that he would suspend the
conference for a few weeks, so as to ascertain the real
wishes of the people of the Colony. ‘Hngprogress, in
the words of Bulwer, was a triumphént success 54),

Nevertheless, Molteno hardened his heart, and in a
Ministerial Minute of September 14 finally refused to have
anything to do with a conference 55), De Kiewiet describes

this Minute as a "boycott of the Home Govermnment's ideas

and suggestions"96), Wolteno complained that Froude's

47) Historiese Studies, Jaargang I, No.3, p.45.

48) Ibid: No. 4, p.35.

49) Ibid: p.36. ' ‘

50; Walkers: History, p.365. ,

61) Historiese Studies, Jaargang I, No.4, pp.36-37; and
The Port Elizabeth Telegraph lor0/75.

52) Ibid: Jeargang I, Ao.v. ‘

53) [t - 13953 arnarven to Barkly, 15/7/75.

54) De Kiewiet: Imperial Factor, p.80. :

55) G.H. 31/13. Barkly to Carnarvon (annexure).

56) De Kiewiet: Impefial Factor, p.80.
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actions rendered any giving .way in the direction of a
~conference impossible 57), while Merriman described it as
"an Imperial agitation by an Imperial agent ("he could
scarcely have said less" his biographer justly remarks)" 58),

Barkly was in a gquandary. He informed Molteno that..
he had to bow to the almost universal approval Carnarvon's
policy was feceiving, and called a special session of Par-
‘liament to rec&nsider its decision 59).

Pérliamentymet in Special Session on October 10th.
The Council, in a hurry, passed a motion condemning the
Governor's speech because it contained no recommendation
to Parliament to send delegates to attend the conference,
and recommehded that the Colony be represénted at the
proposed conference €0),

In the Assembly the debate started on a motion b&
Molteno, aimed mainly against Froude's agitation 61), In
the course of his speech he asked the Assembly -- -~

" ...what is the use of Respongible Government if an
Imperial agent is to come out here and arouse the
whole country against the Ministry?" 62).

He made it clear that there was not a particle of
ill-feeling with the Government towards the republicé in
their deciéion not to join the conferences
A Philip Watermeyer looked upon the resolution as a
vote of censure on the Imperial Government, and moved that
it was desirable that the Colony be represented at the
proposed conference 63), ) |

It soon became evidenﬁ.that the opponents of the
Government were not going to succeed in defeating the
Ministry and Barkly sent information intimating this to

Carnarvon ©4),

57% G.H. 31/13. Barkly to Carnarvon, 3/10/75.

58) Merriman to Molteno 25/10/75: M.P. 53 of 18753 and
Laurence: Life of ierriman, p.24.

59 G.H. 31/13. Barkly to Carnarvon 18/2/75.

60) Minutes, Special Session 1875, p.5. Vide supra Chapter
Five, p.66-67.7 :

613 V. & P. Special Session 1875, p.3.

62) For cebate see C.A. 16/11/75; and Molteno: Life of
Molteno, Vol.II, Chapter 1.

' 63) V. & P. Special Session 1875, p.10.

64) ¢.7. 31/13. Barklv to Carnervon, 1A/11/75.




Discussion was still going on, when another despatch
from Carnarvon arrived 65), It appeared from this despatch
that Carnarvon had withdrawn his‘suggestion for a conference
in South Africa.  Saul Solomon then moved a motion stating
that, inasmuch as the proposal for a conference had been - |
withdrawn, the House was no longer called upon to express
an opinion upon the desirability of the Colony attending
the conference, but that the Cape Government should, if it
be desired, lend the Home Government its counsel and
assistance in clearing up the difficulties that had resulted
from the extension of British jurisdiction to Grigualand
West. Molteno withdrew his motion in favour of Solomon‘366),
which was carried by 36 votes to 22 67). Froude, seeing
that the dead rémained S0, left for England in a despondent
mood ©8}.

Now, if Carnarvon's intervention cannot be described
as unconstitutional when.he wrote the despatch, the same
cannot be said of Froude's agitation. . Thét an Imperial
agent could come and raise opposition to the Colonial
Ministry was unprecedented in the annals of colonial con-

stitutional history. This agitation was unasked and un-

‘constitutional.

It is another of Carnarvon's blunders that he count-

enanced Froude's agitation, and, as he informed Barkly

‘that Froude had had his full confidence and support through-

out 69), he is also to be condemned for being privy to
Froude's unconstitutional agitation.

The last words ﬁad, however, not been spoken on the
conference question. Solomon's motion had left the Govern-

ment under a definite obligation. So on the 8th June, 1876,

65) {C = 1322] Carnarvon to Barkl¥, 22/10/75.

66) Historicse Studies: Jaargang I, No. 4, p.40.

67) V. & P. Special Session 1875, p.36. Walker erroneously
states in his "History" that Molteno's motion was
rejected by the Assembly (p.367), while De Kiewiet
makes the same blunder in Imperial Factor, p.8l.

68) Historiese Studies, Jaargang I, No.4, p.40; Paul+ Life
of Froude, pp.269-270.

69) G.H. 1/23. Carnarvon to Barkly, 24/1/76.



Molteno moved a long resolution, the gist of whoch was that
the House approved thet the Coloniasl Secretery proceed to
London to give the Home Government counsel and assistence
in settling the Griqualand West dispute end to disevuss
further matters that might be desireble, —
Mesv and thus, among other'advantages‘resulting there-
from, afford Her Msjesty's Goverrment the opportunity
which Lord Carnarvon states that he considers expedient
of expleining, more specially the general principles -
upon which they are of opinion that the native policy
of the future should be based and the terms and con-
ditions which they conceigg that s confederstion might
be effectively orgenised"’0).
To this Mr. Massdorp, member for Greaff Reinet and
g supporter of the conference party moved an amendment
stating that it was in the interests of the Colony that
the Colonial Secretery be ébcompanied by two co-delegates 71).
On the 9th June Mr. seuer, also a supporter of the
conference perty, sprang a.surprisé on the House. He moved
that if the Colonial Secretary proceeded to England, heé should
only lend counsel and assistaence in the settlement of the
Grigueland dispute, but should not discuss any further

matters with the Secretary of State for the Colonies 2/

Sguer's. amendment was nothing more than what had
been sgreed to iﬁ Nbvembér during the Sﬁecial session 79).
 From Molteno's motion it appears that the Government had at
last decided to getloff its high horse, while Maasdorp?s
smendment emounted to a vote of want of confidence in the
Colonial Secretary. Ultimetely Seuer's amendment was- adopted
by a substential mejority T4). |

This is where we leave the vonference question. It
ﬁever agein during Molteno's term of office becsme & burning
gquestion.

Now the Uonference question, plus Froude's agitation,

set the tide running strongly ageinst the Molteno Ministry.

70) V. & Ps 1876, pell0.

71) Ivid.

72) Ibid: p.llé6.

73) V. & P. Special Pession 1875, p.34.
74) V. & P. 1876, pp.1l16-118,



This is clearly seen in the motion passed by the Council
during the Special Session in November 1875, It really
emounted to a vote of want of confidence in the Govermment,
inssmuch ss the Govermment was reéponsible for the Governor's
speech., The time was still to come, however, when the
Ministry would be fbroed to resign because of an adverse
vote in the Council, and then only after going to the
country with the question, and being defeated at the polls™

| Now I have remerked ﬁhat the Sprigg motiom in dJune,
1875, alongside with Ur, White voting for the motion of
thenks to Usrnarvon in the Council, seems to indicate thaﬁ
Molteno was really only finding out how the wind blew.
This is borne out further by & despatch from Barkly to
Carnarvon in which the Governor informed Uesrnarvon that
‘Molteno was of opinion that Froude's agitation in the
Colony mede sny giving way in favour of a conference out
of the guestion "6, Finelly, there is then Molteno's
conference motion 7). It would secm, therefore, that
Molteno wes not adverse to the holding of a conference,
but that circumstances thwarted him in beating an honour-
able retreat. |

It is of great importance to note that this affair

drew the opponenté of the Government cloéer.tOgetherg The
opposition sterted to close its ranks, but it was still
some time before it would succeed.in being strong enough

to hold the Govermment at baye.

75) K.g. the Jameson Ministry in 1907,
76) G.He31/13. Barkly to Carnarvon, 3/10/75.
77) Ve & Pe 1876, p.11C and above.
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CHAPTER SEVEN.

YHER MAJESTY'S OQOPPOSITION"

. Immediately prior to the passing of the Responsible
Government 3111 there existed two parties or groups in the
‘Cclony, i.e. the Responsibie Government Party and the
anti-Responsibles. | ,

The anti-Resﬁonsibleé consisted-of the Western
Province conservatives and the Eastern Province separation-
ists of 1820 heritage. At one time the separationists seem
to have viewed the introduction of Responsible Government
with‘equgnimity, on condition, however, that it be preceded
by federation, which implied separation 1),

The introdﬁction of Responsible Government brought
the existence of the two parties to an end 2), The separa-
tionists made a few last attempts to have their pet scheme
put into practice, but, as they failed, settled down to
form an oppoéition 3).

But it was not an opposition in the sense that we
know it to-day. There were no clearly defined parties,
held togetﬁer in a homogenous organization. Parties con-
sisted of personal followings 4).

In 1875 John Paterson decided that the time had
come to form an opposition. He wrote to Merriman to sound
him and ascertain his views. The section of the letter
relative to ‘the formation of an opposition is quoted here
in extenso :-

"T wait to see (before going to Parliament) what
the Ministry produce. If their programme is disappoint-
ing and a sham, I shall come down at ongce, and the first
thing then to be done will be to call 4 meeting of mem-
bers, and resolve upon organizing an opposition. ,

"Choosing Leaders.- It is vain to hope to do any-

_'thin without such organization, and it is worse than -
childish to put off any longer the day of organization.

If the opposition ghould at first muster only a dozen

me i b Y i
3882311 Re "RouTa B 1ReNghrTedne Fopalament, 400 party

1) Molteno: Life of Molteno, Vol. 1 .178-179.
2} Walkers De Villiers, p;5§. , » PP

3) Ibid: pp.6l1-62.

4) De Kock: Confederation, p.51.
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mind, if members think I could be of any service to them
in organizing such opposition to give my services to the
party, and I know I can calculate on you to do the same.
Now, in looking over names, the following strike me as
likely to have followings: Solomon, Sprigg, Fairbridge,
Manuel, Watermeyer in the Assembly, and De Korte, Hof-
meyr and Godlonton in the Council. Can these be in any
way induced to join an opposition whose policy shall be
progressive, or united against a policy which is non-
progressive or stagnant. You will be able to say, and
I should like you to say. Of course there will be great
shyness ot joining an opposition at once, but it must
come. Let me hear from you on the subject" 5),
Unfortunately Merriman's reply has not yet been
found, if it still exists. However, from a subsequernt
letter to Merriman it appears that Sprigg did not fall
into line with Paterson's suggestions 6). It is clear
what Paterson was aiming at. He wanted to form a party with
a closed organization, and controlled by a strict party
discipline. This entailed of course, caucus meetings,
whips, and such party necessities.
Now, caucus meetings were held prior to the
second reading of the Natal Criminals Bill of 1875, and
again prior to the debate on the conference question 7).
The conference party, however, does not seem to have been
controlled by a strict party discipline, such as Paterson
envisaged, for in the conference debate on June 9th, 1876,
Sauer, one of these members, moved an amendment to Molteno's
confererice motion diametrically opposed to the policy of
the conference party 8). What is more, Sprigg, who in 1877
formally became the leader of the opposition, still went
practically all the way with Molteno. It is clear that
Sprigg, before 1877, never identified himself with any
.group. He doubtlessly had a following, as we see from

Patereon's letter to Merriman, but he voted with his

following to suit his own ends.

53 Paterson to Merriman: 17/3/75 ; M.P. No. 12 in 18765.
6) Paterson to Merriman: 20/8/75 ; M.P. No. 53 in 1875.

7) See above, Chapter Six, and De Kock: Confederation, p.51.
8) See above, Chapter Six, p.8¢.-
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Why then was it that no definite opposition arose
before 18777 The only explanation seems to be the following
observations made by Cunynghame :- |
"The present political position of the colony
requires some explanation. There has always been a
conflict between the interests of East and West, and
the Eastern half itself is divided as to political
views into. three sections: Port Elizabeth with its

port at Algoa Bay; Grahamstown with Port Alfred at
the mouth of the Kowie, and Queenstown and King

Williamstown, with their port at East London. There
is quite as much local antagonism between these gections
as there is between east and west of the colony"9).

It would seem, therefore, that local jealousies
stood in the way of fhe formation of a strong opposition
party founded on provincial lines. |

It is a profitless task to compare the various
division lists up to 1877 in order to find the nucleﬁs
of some opposition party; There was a considerable amount
of cross voting, and even men like Sprigg, Solomon and
Scanien did-not consistently vote on one or the other side.

Paterson is amongst the few members who consistently
,Opposed the Ministry. Merriman, before joining the Ministry,
filled the rdle of a "free lance” in politics, and véted,
it would seem, according to the dictates of his conscience,
élthough it would seem that he was at one time a trusted
lieutenant of Paterson 10). To talk therefore, as Professor
Walker does 11), of Sprigg as the leader of the opposition,
is a misstatement, inasmuch as each‘of these local groups
had its own leaders, supporting or opposing lMolteno as
would benefit their specific locality.

In the 1877 seséion, however, we find the first
signs of a strong and consolidated opposition arising,
which held together right through the session. |

~ This opposition opposed the Government's main
measures in the 1877 session. We shall now turﬁ to a

consideration of these measures, so as to show the strength
as well as the temper of the oppositions

9) Cunynghames My Command in S.A., pp. 102-103.
10) Paterson to Merriman: 20/8/75; M.P. No.53 in 1875.
11) Walker: History, p.365. -
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The first measure onAwhich the opposition put the
Ministerial party through its paces was the Griqualand West
Annexation Bill.

When Molteno visited London in 1876, he pledged
himself to get the Cape Parliament to pass a Bill to annex
Griqualand West.12) | |

The Bill that came before the House for the second
reading‘on June 6th, 1877, was largely the embodiment of
a report by a commission that had sat earlier in that year.
Molteno introduced the Bill 13) and Southey, who had been
elected member for Grahamstown in 1877, moved that the
order fbr the second reading be discharged, and the Bill
referred to é'Select Committee with pbwer,to take evidence
and call for papers 14).1'Merriman replied that the House

was merely called dpon to assent to the prinéiple of
annexing Grigualand Wesq} Herindulgéd in a high-flight of
fancy by expressing the opinion that he "expected in a feﬁ
years to see a EuroPean population stretchingyfrom the
Diamond fields to Walwich Bay"l5)’(sic!). Molteno said

he regardeé the amendment as a party move, and that the
Ministry would resign if it were carried (18), Most members,
amongst others Paterson, were of opinion that the House was
pledged to accept.the Bill, and that they would consequently
‘vote>for the principle, but did not‘pledge themselves to
‘support the details. The Bill was read a second time.

on the 8th, Southey moved that if his motion for
the discharge of the Bill be carried, the Select Committee
consist of tﬁe Colonial Secretary, Messrs. Manu;i, Pater-
son, Probart, J. A. de Wet and himself 17); He was not so

sure that the population of Griqualand West desired to be

123 Molteno: Life of Molteno, Vol«.II, p.l1l03.
13) V. & P. 1877, p.5l.

14) Ibid.

153 For debate, see C.A. 7/6/77.

16) Ibid.

-17) Ve &e P, 1877, pc6?a



annexed, and furthermore, that the evidence before the
House was inadequate. The House should have information
as to the state of the country, its finances, its popula-
tion and property 18},

The Government, seeing the temper of the opposition,
decided to temporise, and Merriman announced that the

Government did not desire to press the Bill unduly 19),

On Monday the 1llth, the opposition, seeing that the
Government was getting jittery, also decided to temporise.
Maasdorp consequently moved a '"rider! to the motion of
- Southey in the following words :-

"That it be an instruction to the Select Committee
to restrict its enquiry to the number and description
of the population, the extent and value of the land
and its cultivation and other resources, the revenue
and expenditure and general financial condition of the
province, and to report within 14 days from the date
of nomination. of such committee20),

The Attorney«General, in name of the Ministry,
announced that the Government would not object to the
course proposed by Maasdorp 21} and the Bill was referred
to a Select Committee 22),

The opposition was therefore strong enough -to
force the hand ot the Government. The opposition om this
occasion was but a foretaste of what was to come. OSprigg,
now trormally leader ot the opposition, was going to show
the House exactly how strong the opposition was.

Now, Sprigg had been chairman of the defence com=-
mittee that had been appointed the previous year. This
committee had brought up a report that cannot be described
as practicable, inasmuch as it divided the Colony into

mast and West tor purposes of defence of the frontier. The

West was to contribute taxation, while the East was to

18) Debate: C.A. 9/6/77.
19) rIbid.

20). V. & P. 1877, pe72.
21) C.A. 12/6/77.

22) V. & P. 1877, p.72.
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carry arms 23). The Bill that the Government brought up
did not contain this recognition of separation,‘and was‘set
down for the second reading on June, 25th.

On June 1l4th the Colonial Secretary delivered his
budget speeéh and moved that the House go into committee
of supply on estimates the following Monday 24), Molteno
pointed out that the Government had supplies only up to the
end of June, and that it was therefore necessary to pass
the estimates through both Houses before the beginning of
July 25). He said he was aware that the Government was
going to be called to account for unnecessarily pressing
on the estimateé; Such obstruction would be a serious
matter 26),

Sprigg immediately denied that the opposition was
out to cause unnecessary delay. They first wanted to discuss
the Burgher Force Bill before prqggg@ing into Committee of
Supply on the estimates. The Burgher Bill.was'intimately
connected with the estimates, and the apposition wanted to
see larger means provided for frontier defence. He said
that the opposition was going to obstruct ihe passing of
the estimates, and referred to the doctrine of redress of
‘grievances berore supplies are granteﬁ; He moved that the
House go into Committee of Supply on the estimates on Friday,
the 29th June 27). If, however, the opposition happened
to be in -a minority, they would -- |

"continue to offer every constitutional opposition to the
passing or the estimates until we are satisfied that a
good detrence measure is to be provided for the future
satety of the colony" 28).

Paterson then proceeded to attack the Government's_
tinancial policy, and held that the revenue had been over-

estimated. It was the duty of the Government to reconside®

and bring up a new set of estimates.

23) G-l - '77, polOo

24) V. & P. 1877, p.98.

25) The rinancial year was from-July to June.

26) For Molteno's budget speech, see C.A. 16/86/77.
27) V. & P. 1877, p.98.

28) For Sprigg's speech, see C.A. 16/6/77.



o7
o

| The opposition proved to be as good as their threat.
Member after membér gét up to talk. On the 22nd, Paterson
again attacked the financial policy of the Government. This
was too much for Molteno's patience. ¥ith the proverbial
roar or the lion of Beaufort he expostulated against
Patersoni-- '

"the Ministry cannot sit here and be tormented by the
insulting remarks of the honourable member for Port
Elizabeth".

Let the House decide between the opposition and

the Government., If 8aterson's accusations were true, then =--

"the sooner the country is relieved of the Government,
- the better" 29).

The .opposition therefore had‘succeeded in obstructing
the passagé of the estimates. Sprigg now announced that the
opposition had attained its object and would not press the
matter to a division 30).

The first phase of the battle against the Government
had been successtully carrfed; the opposition had succeeded
in holding up essential business for 8 dayss |

So successtul was Sprigg's opposition, that even
the "Argus® got nervy about the Governﬁentfs prospects,
and warned its readers that a change of Ministry was not
unlikely (31). As early as the 9th June it had announced
a probable new Ministry, with Southey as Premier and Colo-
nial Secretan%, but on the l4th 1Eistartea to put its money
on Sprigg as the new Prime MlﬁlStéﬁg With a sigh of relief
it announced after the conclusion of the debate to go inte
Committee of Supply on the estimates that --

"Neither the House nor the country wants a change in
Government” 33).

The second phase of the opposition's struggle against

the Ministry commenced on Monday, the 25th June, when the

29) C.A., 26/6/77.

30) Ibid.

31) C.A., 14/6/77, sub-leader.
32) C A. 9/6/77, sub-leader.
33)° Q.A., 56/6/77, Leader.
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Attorney-General moved the second reading of the Burgher
Force 511l 34). After explaining why he took charge of the
Bill, he went on to deprecate the fact that a defence measure
should partake of the nature of a party question. He said
that the wovernment would entertain any reasonable amendmenp
and would not take up the attitude of "take it as it stands
and we will admit of no alterations". The Act provided for
the necessary machinéry to put the Force into action. Al-
though they Were.to hold themselves ready, they ought to be

moderape and do nothing that would provoke an attack35),

Sprigg immediately answered the Axtorney-General's
speech i~
"Public attention he said, "during the past twelve
months has been earnestly directed to the present session
of Parliament with the full expectation that it would
produce a real defence measure for the country. That
expectation, I need hardly say, is most grievously dis-
appointed by the Bill now before the House".
He described the Bill as one "to provide for the
numbering of the male inhabitants of the Colony between
the ages of 20 and 50 yeérs“. To be of any use, the Bill
needed a taxing clause to raise about £60,000, yet the |
Government had announced that they were going to impose no -
new taxation that year. The opposition regarded the Bill
as a sham and as a dishonest Bill. He explained that the |
principle underlying the recommendationvaf the commission
to have one half contribute in taxes while the other half
carried arms was "“that every man shall contribute to the
detence of the country in the waykin which that contribution
shall be of the most servic3?36). He moved the following
amendment =
"That this House, regarding the proposals submitted

to it by the Government for a large increase of the
Frontier Armed and Mounted Police, and also a Bill to

34) V. & P. 1877, p.153.
35) C.A., 28/6/77.
36) C.A., 28/6/77 (Supplement)
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organizevthe'entire Burgher Force of the Colony as an
indication that the Government with the very best means
of information, accepts the conclusions of the Colonial
Defence Commission, respecting the magnitude of the
danger from a native outbreak to which the Colony in its
present defenceless position is exposed, cannot accept
the Burgher Force Bill, introduced by the Government,
read by the light of the estimates of revenue and ex-
penditure now before the House, as an earnest attempt on
the part of the Government to provide an efficient de-
fence for the country, and therefore resolves that the
order for the second reading be discharged" 37).

This no-confidence motion in the Government was
defeated by 32 votes to 25 38).

Scanlen now moved that the Bill be referred to a
‘Select Committee with power to take evidence and call for
papers 32). The Attorney-General then announced-that the
Government would vote for Scanlen's amendment. Scanlen's
amendment was carried by 32 against 25 votes 4C),

In comparing the lists of members who voted against
Sprigg's motion and for Scanlen's amendment, it appears that

\
Mr: Manuel and Mr. Shawe did not vote when a division was
called for on Sprigg's motion. When Scanlen's motion came
up for division, it was Mr. Fairbridge and Mr. Gird who
abstained from voting. It seems therefore that Molteno
could rely on at least 34 members to support him.

The opposition lists show that Mr. Frost did not
vote in the division on Scanlen's amendment. It would,
therefore, seem thatVSprigg'coulﬁ count on at least 26
members, for Laing voted in the Scanlen division, but not
in the division resulting from Sprigg's no-confidence
motion.

On July 3rd Sprigg took exception to the composition
of the Select Committee, and the opposition actually succeed-

ed in forcing the Government to change its composition 41),

The reason why the Government was defegted on this occasion

ri

37) .V'o & P» 18‘77’ p0154:0 :

38) Ibid: p.l56. ‘ '

39) Ibid: p.156. Scanlen had voted against Sprigg's no-
confidence amendment.

40) Ibid: p.172.

41) Ibid: pp.208-209.
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was because the opposition caught it unawares. This defeat

came on the same day that the "Argus'wrote as follows about

Moltenos- '

"Mr. Molteno is a good Minister but a bad tactician.
He administers the country with great sagacity, but he
displays little foresight in the control of Parliamentary
proceedings. On great occasions the rank of his party
are (is?) full, but his side is seldom ready to meet
emergencies. There is no such officer as a Government
whip, and the supporters of the Ministry are not kegt
prepared to meet sudden attacks from the opposition" 42),

In 1877 therefore a strong opposition sat in Parlia-
ment, ready to snatch victories from the Government when the
occasionarose, fairly disciplined, and rea&y to oppose the

‘Government on major points of policye

42) C.A., 3/7/77 (Leader).
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CHAPTER  EIGHT.

THE DISMISSAL OF THE MINISTRY.

I.

We have already seen what the powefs of the
Governor and High Commissioner were 1!.  As Governor,
he. was the personal repreSeﬁtative of the Crown in the
Colony; as High Commissioner he %eé a kind of lisison
officer to the British Governmégt in South Africa, with
powers, functions and authqrities extending beyond the
borders of the Cape Colony.

lLegally and_technicaliy the Governor could meake
or unmaeke a Ministry 2). But it is obvious that he
should make use of ¢this power ‘only under‘extenuating cir-
cumstances, because 1t is not the proper function: of &
Governor to determine the composijiqn of a Ministry;
that'powef belongs to Parliament 5). For, if hg acts
thus, the Crown definitely takes sides in partypolitics,
"a thing which is to be déprecated 4).

Before pronouncing upon the constitutionslity,
or otherwise, of Frera's action, let us briefly review
the nature of the differences betweenvthe Gofernor and

the Ministry that gave rise to the dismissal,
II.

' In August 1877 the Ninth and last Kafir War in
the Cape Colony sterted as result of a drunken brawl,E).

Frere and Merrimen were on the drought-écarred and war-

). Vide Supra: Chepter 2.

). De Kiewlet:Imperial Factor, p.l1l73. :

). Inssmuch as and insofar as it can gupport or withdraw:
its support from the Ministry.

Jo It should, however, be remembered that it was only in
1926 that the parallel between the King and the -
Governor~General was drawn. '

5). Theal:History, Vol.I,p.53% following ; Wilmot:History,

Vol.I,p.216.

1
2
3
4



scared frontier when the storm broke 6).

It was only towards the middle of October that
operations ageinst the Galekas stérted on something like
& large scale and by the end of October the wsr secemed
to be over. The operations in the Transkei had been
conducted by Commandaﬁt Griffith:, who had been promoted
to the temporary rank of Colonel in Her Majesty's Army 7).
_fn Decembar, however, the Galekes, who had been driven
towards the Natsl border, returned to the attack. This
Was‘fdllowed by a general rising of the Rerabe clans in
and outside the Golony 8). The war had thus taken on
the character of a rebellion.

Meanwhile Sir Arthur Cunyngheme, the Lieutenant-
Governor and Officer Commending the Imperisl Forces in
‘South Africa, had been appointéd Commander’over all
Colonial Forces, including, off course, the Imperial
Forces 9). ‘The appointmeﬁt‘was éigned by Merriman
"for the Colonial Secretary™. This clearly indicates
that the appointment was made wiﬁh the full concurrence
of the Cabinet. This appointment was never revoked 10),
In the dismissal debate Merrimen stated that there had been
an understanding to the effegt that Cunynghame's command
was to be merely nominal ll). Cunynghame empﬁafically
denies this statement, stating that he would never have :
accepted the command if his hands were to be "so fettered%?‘

As thers is no evidence to bear Merriman out, it seems to

me that the appointment of Cunynghame intended that he

Laurence:Life of Merrimsn, p.28. ’ )

Govt. Gazette,5/10/77: Govt. Notice No. 657.
Theal:History, Vol.I,p.74 - following; Martineau:
Frere, Vol.II,p.202. o

Govt. Gazette,5/10/77: Govt. Notice No. 656.

A.2-78, p.20. Memo. for Ministers, 26/1/78.

For debste on Ministeriel dismissal: C.4.27/5/78-4/6/78.
Cunynghame: My Command in S.A. p.3%12.
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should exercise the powers, functions and suthorities of
Commender over all Colonial Forcss.

On 1llth Jsnuary, 1878, Molteno, who had just
arrived in Kingwilliamstown, informed Frere that the
Caebinet wished to entrust the suppression of the rebellion
in the Clskei (colonial terrltoryzxoper) to Colonial Troops,
"unfettered by any co~op$ratlon or control from Her Majesty’s
0fficers and Forces" 15), Operations in the Transkei,
axtra- oolonlal terrltory, were to be conducted by Imperial
Troops under thelr own Commanders ;4). The Colonisl
Troops, to be used in the Ciskei, Wwere to be under an
officer known as the pommén&ant-General.' f Molteno
Apropoéed to—-invest Commandant Griffith with the powers,
functions and authorities appertaining to that foice, the
appointment to take effect as from 15th Januéry. 15)

The appointment was gezetted on 18th Jenuary,; henceforward:

"All returns and reports connected with the Forces 16)
of the Colony will be made to him accordingly " .

(Now, up to this time Griffith' hed been s
subordinate to Cunynghame. Nowhewss elevated to a position
of -Commender of Colonial Forces. Cunynghame, in his

oy 9w
) L oapacity as Commender of Colonial Forces, had attended the

meetings of the Executlve Councll l?) This.seems to
be the only instance between 1872-?8 that & Governor made
use of the power given him by his Commission lg)fo invite
'anybody whom he may deem fit to attend the meetings of
the Executive Councill

By elevating Griffith to the position of Commandant-~

General, & dual command in & double sense was created,

. 2-78,pp0 9 &3 120

13). A

14). Ibid: p.l2.

15). Ibid: p.l8.

16). Govt. Gazette,18/1/78, Govt. Notice NO.BB.
17). A.8-78, p.55. Frere to Cunynghame, 1/10/77.
18). A.5-78,p. 2. sect.2 and Supra: Chapter 2, p.s/v
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First of all, a dual command had been created inasmuch
and insofar two persons had been invested with the same
powers, functions and authorities. ' Secondly, the
Colbnial Forces were to be separated from the Imperial
Forces who were to operate side by side without any
co-operation or dependence upon each 6ther.

Legally Gfiffith's position was hopeless.
Colonial law knew no such officer as a Commandant-

19)

General It only knew an officer called "Commandant

20)

and Inspector~General of Auxiliary Forces" Frere

immediately asked for a definition of the duties of the

21)

Commandant-General and then told Molten6 that his

proposed changes were "far too violent, impractical and

unconStitutionalﬂ,Zz)

and proceeded to submit a host of
questiOQS'to Molteno for the Attorney-General's legal
opinion. First of all, he wanted to know if the appoint-
ment of the Commandant-General, absolved from all contfol
by the Governor, as Commander-in-Chief or any othef civil
or military officer acting under the Governor's orders,

wes in accordance with the terms of the Governor's
Commission or of any Act of Parliament. Secondly, if an
act of indemnity would cover the acts of men acting as
militaiy without lawful warrant and without or'inﬁobposition
to the ordersof any lawfully constituted military authority.
Thirdly, |

-

*What members or officers of the Colonial Govern-
ment are competent to give such warrant for acts done
in districts where Martial Law has been proclaimed, %)
as shall justify those acts as military proceedings"

19). A. 2-78, parmgraph, 16.
20). Ibid: p.l8.
21). Ibid: p.1l8. It seems from the available evidence
that the Cabinet never gave this definition Frere
asked for. . :
22). A. 2-78, p.1l9. Memorandum.
23). A. 2-78, p.22. sect.?3 ; Laurence:Life of Merrlman,p 32
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To Frere the whoie position was clear. The
command of all forces in the field "legally and by the.
constitution" rested with the general Officer-Commanding .
Her Majesty’s Forces, if he were empowered by the Governor
and Commander-in-Chief to assume the command of the
Colonial Forces. Hence, the appointment.of & Commandant-
General to act independently of the general Officer
Commanding was illegal\and unconstitutional. Hence

the Commendant-General's acts, and the acts of all those

who obey.him , would be illegal and would not be cogﬁigﬁ
by an,indémnity. The only legal and constitutional
course would be that Griffith act under the general con-
trol of the General oomménding the Forces 24).

These questiong,with Frere's views, were submitted
on the 26th January. When the Governor dismissed Molteno
on ﬁhe~2nd February, no reply had yet been received.

On 4th February, the Governor telegraphed to Mills, the
Under-Colonial Secretary, for an immediate reply 25),
The answer was received after Sprigg had succeeded to
office, that is on gth Febfuary.

‘The opinion was to the effect that the Governor's

. Commission as Commander-in-Chief placed Her Majesty's

Forces in the Colony under his control, but gave him no
authority over the Colonial Forces. All authority which -
he has over them 1is such as is vested in him by the'
various Acts of Parliament under which the Forces are
embodied. These powers he could only constitutionally
exercise by and with the édvice of his Ministers. Further-
more, as every person iﬁ the Colony is empowered to arrest

any person guilty of serious crime, being bound to do so

24)0 Ac 2"78, p022- SeCt. 34.
25). A. 4-78, p.13. Telegram: Frere to Mills.
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under certain circumstances, and able to kill such
malefactor in case of resistance or attempt to flee,

therefore a body of men could act together to arrest
‘and kill malefactors.

"They may, in my opinion, act under the direction
of a leader chosen by themselves, and therefore they
legally act under a police officer, magistrate or
other person appointed by the Government" ........

Therefore,

"in my opinion the appoihtment of a Commandant- .
General to direct the action of volunteers and police
engaged in the Colony in the suppression of the re-
bellion is not illegel®. ‘

*In answer to the second and third questions,

I consider that persons who have arrested or killed
criminals under the circumstances befgr? indicated,
need no act of indemnity or warrant" 6/,

From this opinion of the Attorney-General it is

to be deduced that there was to be a Commandant-General
only in time of war and under the circumstances detailed
by hiwm. It is interesting to notice that this was
recognised by the Constitution of the Orange Free State 27)
We must now detail the quarrel over Merrimen's
*agssumed" position as Minister of War amd Police.

From the outbreak of the war Merriman had taken
charge of the Department of Defence and made Xingwilliams-
town his head-quarters 28) Now the functions apper-
taining to the Department of War and Police fell undgr
the Department of the Colonial Secretary 29). But Merriman
had been entrusted with these functions by the Cabinet 50).
. Frere himself admitted that Merriman performed the duties

well, but at the same time stated that the functions he

performed aught to receive the attention of a separate . .

. AA4-78,p.14: Telegram: Attorney-General to Governor.

. See articles 51 & 52 Printed in Eybers: Select
Documents, p.295.

. Laurence:Life of Merriman, p.28.

. Vide Supra, p. 46.

. A. 2-78, p.30: Minute 2/2/78; Laurence:Life of
Merriman, pp.24-35. ; Molteno: Life of Molteno,
Vol.ITI p.>238.



Minister, or be in the haﬁds of an Under-Secretary of
State, after the English fashion ), Molteno's

biographer tékes this to imply that Frere assented to

52)

Merriman acting as "virtual War Minister® From

the available evidence it seems that Frere did not origi-
nally object to . Merriman exerciéing these functioné, for
on lst QOctober, 1877, Frere wrote to Cunynghame as follows:

"Your Excellency is aware that since the present
disturbances came to a head the Honourable the .
Commissioner of Crown Lands has, with my full con-
‘currence, and with, I have every reason to believe,
the full consent of the whole Cabinet, taken the
principal share of all duties which would devolve 33)
on a Minister or Wer and Internal Polic€.csscescse™

In January, 1878, Frere suddenly objected to
'Merriman‘s "assumed" position and‘péinted out, on the

26th of that month, that there was no Minister of War or

Police 34). The functions of the War and Police
Department belonged to the Colonial Secretary " but in no

case as far as I am aware either before or since the
introduction of Responsible Governmenthave the large
ministerial duties combined in that important office,
been considered to include either the personal command
of troops in the field or the independent power to

. direct military operations in the field without :
reference to or control by either the Commander- 35)
in-Chief or the General-Officer commanding in the Field"

Frere's objection seems to have been more against
the military operations that Merriman was carrying on
without reference either to him or Cunynghame 56){ He

Merriman's
was of opinion that all persons acting under "/ : orders
would be liable to prosecution, inasmuch as Merriman

37)

possessed nb independent authority and requested his

Ministers definitely to state:

A.2-78, p.7. Minute, 26/12/77

Molteno: Life of Molteno, Vol.IlI, n./38 N.1l.
A. 7-78, p.55. Frere to Gunynghame 1/10/?7.
A. 2-78, p.19. sect. 8.

Ibid.

Ibid. p.24, sect. 4. Minute, 31/1/78.

Ibid: p.24, sect. 6.
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"Whether they intend the Governor and Comm»nder-
in-Chief or the Commissioner of Crown Lends to
exercise command over the Military Forces raised in
the Colony and now engaged in what are, beyond all

~doubt, militery operations on =2 large scale, in the
Colony and its neighbourhkood. :

I request an early answer on this subject .,.38)"

Cunynghame, for his part, absolﬁtel& refused

- to have anything to do with the illegal military opera-

39)

tions conducted by Merriman .

Things‘now rapidly came to a head. Frere
summoned the Executive Council, on his own initiative,
to meet on lst February. At the meeting*Moltené
immediafely protested that since the iniréduétion of

Responsible Govérnmeht the Executive Council had never

been summoned by the Governor on his ownvinitiative,

but that it had'élwayé been done on the advice of the
Cabinet. FurtherMore, he had had no intimation as .

to what was going to be>diséussed; the Cabinet, as a
whole, was ignorant as to the business on the Agenda 40).

Cunynghame; at the request of the Governor, protested

against the operations which had been carried on without .

reference to him "2s an infringement of his position
and command as laié down in the Queen's Regulations
and his commission as General Commanding in the Colonyno4l)
As NMolteno and his colleagues (Merrimen ahd
Brownlee) were unable to discuss the business on the
42)

Agenda . Frere summoned the Executive Council to meet

at 4 o'clock the following day (2nd February).

38). A.2-78,p.24, sections 15 & 16.

39)., Ibid: p.25. Cunynghame to Frere, 3o0/1/78.

40). A. 2-78, »p.27-28. Minute by J.C. Molteno 1/2/?8.
41). A. 2-78, p.26. linutes of meetlng of Executive

Council 1/2/78.
42). The business was the discussing of a liinute by
Belliars, D.A.G. -~ for Minute see A.2-78, p.22.....
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When the Executive Council met on the 2nd,
" Molteno hended in e Minute drawn up by the Ministers,
~ which was a reply to Frere's Minute of 31st January.
Moiteno at the same time stated that the Governor's
Minute of 26th Jenuary had been referred to the
Attorney-General, as the Goverhor.had_desired; but
no reoly hed yet been received, 43)

The Minute agrees with the opinion the
Attorney-Genersl expressed on the 6th February?Q%hat
the Governor has no special authority over the Colonial
. Forces. The nosition occunied by fhe_Commissionér of
Crown,Lcnds énd Public Works was not assumed by him, but
wés assigned to him by the Colonial Secretary with the
concurrence of his colleagues. Also, a8 Ministers
were responsible to Pﬂrliament theg would have to
answer to that body for all the acts of the Cabinet.
This was all the more so because responsibility was |
collective, the act of any one Minister being the act
of the Cabinet'as a body. ~ Hence they saw no reason
why they should change fhe advice already given to the
Governor as fo the conduct of operations45).'

Frere deprecated tne fact that they had not
waited for the gttorney-@eneral's opinion. Molteno,
- he said, had offered his resignation when he (Frere)
had intimated to him, on reading a preliminary memo-
randum advocating the anpointment of a Commandant-
 Genersl, that he could not accent such advice, which,
in his opinion, was illegal. He, Frere, was now ready

to accept Molteno's resignation, and such of his collea-

gues as agreed with him. Molteno answered that the

43). £.2-78, -p.28. Minutes of meeting of Executlve
Coun01l 2/2]78.

44y . VldefSunra, p./o5-/06

45). 4. 2-78,DpD. 50~31. Minute of Ministers 2/?/?8.
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resignation hed been withdrawn, but that the Govérnor
codld dismiss his advisers. Frére consequently disé
missed Molteno, Merritman and Brdwnlee, but told them
to carry on thé business of governing the Colony until
their successors had bee@ apﬁointed 48) . - On 5th
Febfuary they were relisva& from the seale of office
and the shrigg Ministry took over the tésk of governiﬁg
the Country.

| ~Perliament gave Snrigg its support by passing
a motion by Maessdorp that the dismissal of the Molteno

Ministry wes unsvoidable,by 37 votes to 22. 47)

III.
Todd hailed Frere's action "es indicating the
prover steps which should be tsken 'to uvhold the .
authority of the Crown as constitutional head of all

48); But, ss

armed forces' in,a British Colony "
Laurence quite correctly points out -
"He (Todd) apparently sees no objection
to the Governor's claim to direct the operations
of* forces raised and paid by the Colony, without
consent of his Ministry, and does not criticize
the Governor's objection to the conduct of his
aftvisers in assigning to one of the&g colleagues
the work of a Minister of Defence"
There seem: to be two weak points in Freids
argument . First of all, his view that Colonial
Troops were under his command by virtue of his Commission,
is untenable.  The Attorney-General quite rightly

stated that he was Commander-in-Chief of Her thesty's

,Foroes in the Colony, but that he had no authority over

46). A. 2-78, p.28. Minutes of Executive Council 2/2/78.
47). V.& P. 1878, p. ?s. 3 Molteno:Life of Molteno,
Vol.II,p.%84 . For Monsdorn s amendment to
' Eerriman s motion ~ see V.,& P. 1878, p.7%eo
- . :Bee=glso: Wilmot: History, Vol.I, vp. 258-261.
48). Todd: Psrliamentary Government, pp.292- 295
49). Leurence: Life of Merriman, p. 39.



ColoniaikTroops; other than that vested in himlﬁy the
various scts embodying the Colonial Forces 50) Keith
is of the same opinion 51).

Again, the Governor's argument that Merrimen had
no legal or constitutionsl right to act as Minister of
War is entirely without foundation. In the 1912
edition of"Responsible Government in the Dominiong', Keith
justly remarkedhthat.no exception could be taken to the
constitutimalposition occupied Ey my. Merriman 52).

As to the dismissel itself. It waes unigue in
the annals of Responsible Government 55). The sction
was legal, but, in the light of subsequent developments
of Responsible Government, unconstitutional.

dismisaing

Frere, in fact, by @%@gassiﬁg the Ministry, posed
as guardiantbf the Constitution. Now it is clear that |
a Govérnor is not the gusrdian 6f the Constitution where
Responsibla Govefnment is in 6peration. The gusrdisn
of the Colonial Constitution was Parliament itself, and
it would hgve been more proper to have left the issue to
Parlisment. |

Frére's action, however, doubtlessly influenced
Parliesment's decision, Fufthermore, the party organi-
zations of 1877 could not stand so rude & shock; they went
to pieces snd members flocked to Sprigeg's support.

'De Kiewiet is of opigion_that the fact that the
Press and Pariﬁament supported Sprigg is of constitutional
significance:54). I csnnot share this viéw.

- The fact that Psarliement decided to support Sprigg

"does not entail that the Governor's sction was thereby

50). Vide Suprs, p.os
51). Keith:Responsible Government in the Dominions,pp.972-973.
52). Ibid: 1912 Ed.p,1260. -
5%). Walker:History, p.375. ; De Kie¢wiet:Imperial Factor,
© pp. 172-173. S
" 54}, De Kiewiet:Imperial Factor, p.l73.



s

rendered coﬁstitutional, for an uncoﬁ§titutiona; action
cannot bscome constitutional by the Act of a non-sovereign
‘Parliament. It is of significance thet no Governor has
ever referred to Frere's action as establishing a precedent.
By dismissiﬁg the Ministry, the Governor had
greatly eﬁdangered thgvprestiga of the Crown, as well as
his personsl standing. There was always the risk that
Parliament would not sapport_Sprigg. Iq that ' case
thé position of the Crown, and its representetive in the
Colony, would have been greatly reduced in the eyes of
the Colonials. | |
My conclusion therefore is that Frere's sction
was legal - he had the right ﬁy'virtue of his Commission
énd the Constitution, 5 but it was uncohstitutional;
unconstitutional because the Ministry still hed a working
majority in Parliament the previogs'session and because the

action was entirely unprecedented.



’ e »
Y -a..ﬁj

CONCLUSION.

In the preceding pages we have traced certain
aspedts of the operation of the constitutional mechanism
of %he Colony. The interlocged Governmental machinery of
the pre-Responsible Government stage, rustily creaked into
action in 1873, and by 1878, the machinery was running
smoothly. Sir Bartle Frere's action in dismissing the
Molteno Ministry temporarily threw the machinery out of.
gear, but nevertheless it soon began to function smoothly
again.

Apart from the smooth functioning of the méchénism
of state, we clearly see the beginnings of a new era ® in
‘the constitutional history of the Colony. The Molteno
Caﬁinet's flat refusal to fall into line with the schemes
of Carnarvon, thoﬁgh anbmated by self-interest, must be
loqked upon as the.first overt claim made in South Africa
in the direction of sovereign inde@enéence and national
self-determination.

| But the Colonial Parliament was still a long way
from becoming a sovereign Legislature, as is‘clearly
illustrated by the Langalibalele affair. Sovereign
independence only came with the passing of the Statute of
Westminster 1) by the Imﬁerial Parliament in 1931, and
was illustrated in South Africa by the passing of the
"Status of the Union Aet" 2) and the "Royal Executive
Functions and Séals actr 3) by the Union Parliament in
1934. | |

Also in this period, the process of making a_“
nullity out of the Upper House was started. The process

was finally compltted in 1926, when the Union Parliament
passed the "Senate Act" 4). ' .

1y 22 George V, c.4.

2) Act No. 69 of 1934.
3) Act No. 70 of 1934.
4) Act No. 54 of 1926,
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ANNEXURE A .

32 & 33 Victoria, A.D.1869 c.1l0.

An Act for euthorizing the Removal of Prisoners from one
- Colony to snother for the purposes of Punishment.

(13th May, 1869).
(Preamble) |

1. This Act may be cited for all purposes as "The

Coloniel Prisoners Removel Act, 1869"%,

2. For the purposes of this Act ~

The ferm "colony" shgll not include eny place within the
United Kingdom, the Isle of Men, or the Channel Islands, or
within such territories ss mey for the time being be vested
in Her Majesty by virtue of any Act of Parliement for the
Government of India, but shall include eny plentation,
territory, or settlement situate elsewhere within Her
Mg jesty's dominions, and subject to the seme local govern—
ment; end for the pﬁrposes of this Act all plentations,
territories,and settlements under a central legislatufe
shall be deemed to be ons colony under the sasme locsal
government:

The term "governor" shall include the officer for the
time being sedministering the governmeht of any colony:

The term ®"legislative body" shall meen any house of
 essembly or any other body of persons having legislative
poﬁers in the colony, and where such body‘of persons con-—
sists of two separate houses it shell include both houses,
and when there are local lejgislative bodies as well as s
cent;gl legislative body shall mean the central legislative
body only.

| (5.3 rep.46 & 47 Vict.c.30 (S.L.R))

4, Any two colonies nmy,-wiﬁh the sanction of an order
of Her Majesty in Council, agree for the removal of any

prisoners under sentence or order of trsnsportation, im-
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prisomment, or penal servitude from&one of such colonies to
the other for the purposes of their undergoing ih such other
colony the whole or may.be part of their punishment, and for
thé return of such prisoners to the former colony at the
expiration of their punishment, or at such other period as
may be sgreed upon, upon such terms snd subject to such
conditions as may seem good to the said colonies.

The sanction of the order of Her Majesty in Council ‘}
- may bé obtained, in the case of a colonmy having a legis-
lative body, on an address of such body to Her Majesty, and
in the case of any colony not having a legislative body, onV‘
an address of the governor of such colony; and such
sanction shall be_in force as soon ss such order in council
has been published in the colony to which it relates,

Tre sgreement of eny one colony with another shell for

the purposes of this Act be testified by & writing under

the heand of the governor of such colony.

5. where the sanction of Her Mamjesty has been given to
any such esgrecment as aforesaid relating to the removal of
prisoners from one coiony to enother for fbe pnrpése'of
undergoing their punishment, any prisoners under sentence
or order of trensportation, imprisonment; or pensal servitﬁde
mey be removed from such one colony to the other under the
~euthority of a warrant signed by the governor, and addreésed
to the mester of any ship, or aeny other person or persons,;
aﬁd the person or persons to whom such warrent is eddressed
shall have power to convey the prisoner therein named to
such other colony, and to deliver him when there inﬁo the
custody of eny suthority designatedvin,such warrant, or
empowered by the gpvérnor of such lastOmentioned co;ony |

to receive such prisoner.

6« Every prisoner shaell, from the time of his leaving

his prison in one colony to the time of his reaching his

‘prison in the other colony, be deemed to be in the legal



custody of the person Or persons empowered to remove him,
and to be subject to the seme restraint, and, in the event
of misﬁehaviour, to the seme punishment, as if he had con--
tinved in prison, and as if the person or persons empowered
to remove him were the goaler or goalers of such prison;

and if he escepe or attempt to escape from such custody,
sﬁch prisoner sand every person aiding or attempting to

‘aid him in such escape, shell. be subject to the same punish-
ment as if such escape or attempt to escape were én escape
or attempt to escape fiom prisoﬁ.'

A prison shall ﬁean any place of confinement or‘any
ﬁlacé where the prisoners undergo punishment.

Any pérson'punishable under this section mey be tried
end punished either in the colony ffom which the prisomer
is being removed, or in the cblony to which he is being
removed; and the law.applicéble to such person shall be
the iaw of the colony in which he is tried.

7. Every prisoner shall, upon his delivery to the
person having lewful guthority to receive him fn the colony
to which he is ;emoved, be subject within such to the same
laws end regulations, and shell be dealt with in 211 respects
in the éame menner, as if he had been tried and received
the same sentence in such colony as the sentence which has
been passed on him in the colony from which he is removed.

(8.8 rep.46 & 47 Vict. c.39. (8.L.R.)).
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.COMPARATIVE TABLES OF VOTERS' LISTS.

Legislative Assembly.

EAST +

WEST.

Divigion: 187211874 1876 Division: 187218741876
Cape Town 1) | 24310|3370(2830 | Uitennage 2138|2191| 2202
Cape Division 1594 1884|2027 | Port Blizebeth [2915|2115] 2407
Stellenbosch| 89612531332 | Grahamstown 1629{1614}1 1203
Paarl 113311329|1316 | Albany 9151036| 1096
Malmesbury 1465;2014| 1751 .Victoria East 365 490._723
Piquetberg‘ 483; 517| 525| Fort Besufort 112511117| 1059
Clanwilliam ‘1175 127111391 | Somerset East 814| 92711094
Namaqual and 9241107111107 | Cradock 801 (1277|1271
Worcester 18151 2095{ 2340 | Graaff-Reinet 1477116371945
Victoria Wesl 796|1349{3399| Richmond 505| 688]|. 825
Beaufort 724 913 949 Colesberg 840| 754| 836
Caledon 1593|1755(1979 | Alvert 631{ 630| 655
Swellendam 1452)1742|1748 Wbdehouse- 511 589 711
Riversdale 127511323 1409 Aliwal North 550 63; 742
George 9381 1109] 1359 Queens Town | 9301 98211322
Oudtshoorn 859] 985/1106| King Williems Townll651 18251878
East London 329] 465] 509

Totals 214 32]23,985 24622 18126 15998 RQ481

| 1872 1874 1876

Total East and West [39,558 |42,983 [45,103

1) Returned 4 members.




Legisletive Council.

(figures according to Voters' Lists of 18763}

Western Province

North~Waatern
Province

ScuthJWesterﬁ
Province

Midlaend Province

South—Eaétern
Province

North-Eastern
- . Province

Egstern Province

(Cape Town
Cape Division
Stellenbosch
Paarl

Worcester
Malmesbory
Piquesberg
Namegualend
Clanwilliam

L Y S W W

Caledon
Riversdale
Oudtshoorn
George

Graaff-Reinet
Richmond

gBeaufort West
Victoria West

§Swellendam

Port Elizsbeth
Uitenhage -
Grehamstown
Albany
Victoris East

Fort Besufort
Cradock
Colesberg
Albert

King Williems Town

Eest London
Queens Town
Aliwal North
Wodehouse

§Somerset East

1094

1271
836
655

1878
509
1322
742
711

7505

7114

7601

- 5118

7631

4915

5162
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do
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John Paterson
do
Jd.D. Berry
do
J.C. Molteno
Charles MNills
J.H. Beck"
J.G. Sorigg
John Paterson
J7.X. Merrimen
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Sir B. Frere
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J.X. Merriman

Julis Merriman

Julis Merriman
J.X. Merriman

To.
Aunt
Agnes Vintcent
'do
do
do
do
do
do
J.X. Merriman
do
do
do
do
£y do
*‘do
do
do
do
| do
J.C. Molteno
J.X. Merriman
do
do
Agnes NMerriman
J.X. Merriman
a0

Agnes Merriman

- J.X. Merriman

do
N.J. Merriman
J.X. 2nd

Agnes lerrimsn,

Agnes Merriman

N.J. Merriman 30

39

53
10
13
14
1

31"
59

88"

7

22

27

11

24

Date & Year.,

11th Jen. 1870.
? 1870.

+9th July, 1872.

22nd June,1873.
4th July, 1873.
25th Aug, 1873.
3rd Oct., 1873.
18th Oct.,1873.
8th Bent.,1874.
29th Dec.,1874.
17th Mer.,1875.
30th Mer.,1875.
24th Msy, 1875.
13th June,1875.
3rd July, 1875.
17th July,1875.
21st’ July,1875.
12th Aug.,1875.
20th Aug.,1875.
25th 0ct.,1875.
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S5th Sent.,1876.

*21st-Oct., 1876.

17th J2n.,1877.
8th Aug., 1877.
5th QOct., .1877.
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15th Jan.,1878.
6th Feb., 1878.
19th *Feb.,1878.

20th Feb.,1878.
21lst Me=r.,1878.
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