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1. INIEODUCTION

The Labour Relations Act of 1985, hailed’ as an achievement to
rank in importance alongside the Industrial Conciliation. Act
of 1924, remains the legal punchbag of the nineties.

Despite its hurricane passage through NEDLAC and FParliament,
the criticism generated by 1its predecessor (the Draft Bill)
remains for the most part unanswered. It would appear that the
drafter’s optimism, epitomised by the kind of fashionable.
rhetoric that has become egqually synonymous with this the age

of co-operation and reconstruction, will have to suffice.?

{Bt the heart of the debate 1lies the complex issue of

collective Dbargaining. In one brief instant the drafters

believed they had seen the future, most notably the directién

of ;abogr/manageﬁéﬁﬁMféiétionsj
This wvision 1is clearly reflected in wvirtually the entire
.composition of the Act. The new Commission for Conciliation,
Mediation and Arbitration will hold centre stage, whilst
ensuring that the main body of bargaining legislation
(organizational rights, collective agreements, workplace
forums, statutory and bargaining councils, and the new right
to strike) are complied with. Here the drafters hope the
interconnecting system of checks and balances will promote a

new kind of industrial order.

This dissertation will focus almost exclusively on those areas
of the Act dealing with collective bargaining, with particular
emphasis on the lack of a bargaining duty _ and the

controversial adoption of the centralised bargaining model.

By way of introduction it is necessary to briefly contrast the
old (Labour Relations Act 2B of 1856) with the new {Labour
Relatioqs Act 66 of 189895).

1 A number of thse Acte mrovisions are alrsaady in forca. Sae

Qovernment Gazette N® 1888¢g, 22 December 1995
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2. THE PAST (ACT 28 OF 1956) AND THE FUTURE (ACT 66 OF 1995)

The current dispensation. is marked by a two-tiered bargaining
structure. Unions and employers have the option of voluntarily
coming together in Industrial Councils to negotiate industry -
wide agreements on wages and working conditions. Furthermore
by means of the unfair labour practice remedy, unions can
compel reluctant employers to bargain with them at factory and
sometimes industry level.2 These declaratory orders may be

applied for by any party.3

The Act proposes an entirely new arrangement. Gone is the
unfair labour practice concept and with it all notions of a
duty to bargain. Instead, the Act’s declared intention is to

unashamedly promote collective bargaining via a set of

’

organizational rights and the new right to strike.

At the <core of the new order is a revamped recognition
procedure. Unlike the old system driven by the unfair labour
practice provisions, the new Act provides that henceforth an
employer will only be obliged to accord rights of recognition
to representative unions. 4 Despite the lack of a definition
as to what constitutes " sufficiently representative ", the
context plainly shows that only wunions with a significant
membership base, albeit short of a majority will pass

muster.®

At plant level the organisational rights provided by the Act

will give statutory force to union entitlements once

2 Thompaon C. " Labour Lawa Third Revolution Weékly Mail and
Guardisn. Fabrusry 3—-9. 1990 &t 1©

3 Lacob.Z. " Memorandum‘ on tha Draft Labour Raelastions Bill ¢ Da
Rebus. June 1995 at 388.

2 Cheadla, Thompson, Van Niakearlk and Le Roux " Current Labour Law
1995 " at 3©

B op Cit Note 1 at 34
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restricted to recognition agreements.®

A union deemed " sufficiently representative " may claim three
classes of rights, amongst other access to employer’s
premises, stop-order facilities and the right to reasonable
leave during working hours to perform union functions.”

In order to compensate for the lack of a bargaining duty,
union effectiveness 1is bolstered by the inclusion of ‘section
16(2) and (3). The disclosure provisions will force employers
to divulge all relevant information to union representatives
that will allow them to perform their functions properly,
whilst engaging in effective collective bargaining and
consultation.

Trade unions might even demand additional organizational

rights and include these in collective agreements.3

Combined with these organizational rights is a right to strike

to extract employer recognition, the ultimate aim of the
drafters being to replace legal compulsion by compulsion via
an exercise of power or threat thereof. Failure to bargain
with a union which has organizational rights could lead to
strike action once the Act’s conciliation measures have been

exhausted.® \

The new role of the courts in terms of the proposed
legislation will be to guard those existing rights already
provided for. No longer will the courts be able to force

collective bargaining, though the Act proposes that all

» B BEnplovmeant Law. Septamber 1985. Vol 12. N 1 at 2

7 op Cit Nota 1 at 23

B Benjamin P " The New Labour Relations Bill South Africasn Laxbour
Bullatin. Vol 18. N 1. March 1995 &t 17.and sae eection 26.Labour
Ralationa Act 199b6.

s Jordaen B " Tha duty to bargsin under the draft L.R.A. Y Labour
Law News and Court Reporta. Vol 3. 1995, ase seotion 84 Labour

Relatione Act 199b6.
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disputes regarding recognition/derecognition of trade unions
must go to advisory arbitration before industrial action can
be undertaken.1?® This should increase pressure on employers
to recognise unions for collective bargaining purposes before

industrial action becomes the only viable alternative.

By taking the courts out of the bargaining system the drafters
have made the threat of industrial action the ultimate option
in cases invwhich the employer refuses to reéognise a union as
a pbllective bargaining agent, or withdraws from a collectivé
bargaining relationship, or where a dispute exists in respect
of appropriate bargaining units/subjects. In cases of mala
fides bargaining conduct no court will have the power to
decide whether such conduct constitutes an unfair labour

practice. 11

The new position will thereafter be guite similar to the old.
Collective agreements which would override individual
contracts may be concluded by parties to a statutory or
bargaining council, and also by a wunion and employer at

workplace or enterprise level.1=2

Furthermore all collective agreements must make provision for
the resolution of disputes, via conciliation and if needs be

arbitration.(s24.1)

What follows 1is a critical assessment of the reasons behind
the proposed legislation; why did the drafters decide to

follow this particular route?

12  op cit Nota .3
11 Olivier M. " A New Labour Relations Act. Esaentisl
charscteristica and implications for the Profession ' . De Rebus Juane

1995 at 369.

1= Op Cit Note .1



3. EATIONAL FOR
3.1 CORPORATISM

N
5

Despite the gxplanatory rrovisions that accompanied the Bill,
the drafter”s policy choice should be seen for what it really

ig, the new " high water mark " of corporatism. Corporatiem is

the collective sentiment of the drafting team.12

From the one-time controversial alliance between labour and

" v

business that highlighted the beginning of the New Age in
South African history (an age that will best be remembered for
the vast political changes) the drafters intend to create a
new self~eﬁforcing cooperative relationship to tackle the

future. 14

Fuelling the corporatist engine is the so-called New Ethos,
Minister Mboweni s catch—all phrase representing the need for

an understanding to be reached between unions and business
that in order to be both competitive and successful, they will

have to sit down and Jjointly work things out.1d

Despite the attractiveness of the propositioﬁ, problems
abound.

" Corporatism flowg from a shared vision, it does not create a
shared vision. "1©

Where corporatism ?as worked elsewhere there usually has been
a strong consensus on economic objectives. In social
democracies ( Sweden )} there has tended to'be consensus on the
need to create and sustain Jjobs, with the community bearing

the cost for social services.

13 Op cit note .1

14 Sea " NEDLAC ...0Golden triangle on trial " Financial Mxil July 7
18595 at 24

15 Mbowaeni T " Tha rola of tha trade uniom movament in the Ifutura
South Africa " South African Labdur Bulletin .Vol 18. No 8. Nov/Dec 1992

18 Parsgona R " Goldan Triangle on trisl © Financial Mail. July 7.
1985. at 22
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It is all to clear that the Act cannot be described as the
product of a shared vision. The original draft was described
as having anticipated the very process it should have
commenced with, in that instead of commencing with an open
ended commission of enquiry, representative of both the major
stakeholders and headed by a cross section of experts, the

minister began, fatally, the other way round.17

Furthermore neither COSATU nor Business &S.A (NEDLAC partners)

"

can claim to be a globular monolith”, representative of a
majority interest, and capable of speaking with a single voice
on the major issues of the day, although it would appear that
if Anglo and the Congress of South African Trade Unions can
come to an understanding their conception of the public

interest prevails. 18

Emerging from a strife torn industrial relations past it is
hard to understand the apparent ease with which the drafters
accepted the notion of labour ~and business overcoming
suspicions as to motives and fears of exploitation whilst
willingly engaging in a candid exchange of views and
information. The " miracle " of the general élection no doubt
eased the way - if the politicians could get it right the

first time round then labour and business can do the same.

It is suggested that although there is no single voice of the
people in politics, large representative groupings, sharing
substantially similar opinions are still easily identifiable.
The same does not hold true for the discrepancies that exist
in the industrial and economic domain; in a deeply divided and
economically competitive society there is 1little hope of

unanimity of opinion, not only between labour and business but

i7 Leon T v Bill ignores kay social and econcomic players '
Bueineass Day 2Z3.6.556 & eea Brand and Braesey " Jumping the gun: provlams
in the drafting of the new L.R.A " South African Labour Bullatin. Vol 19 So

2
'

i8 Op cit note .1
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also amongst labour and business itself.

()]
o

Only recently, Sam Shilowa pointed to the " state of fal
consensus on economic issues " which South Africans are still
labouring under.i® '

Addressing & multi-national business congress he alluded to
the fact that not only were labour and business still working
against each other, but more importantly, while government,
organised labour and business agreed on the need for sustained
economic growth, global competitiveness and redressing the
apartheid imbalances, they differed substantially on how this
should happen, " the reality is that we have yet to agree on a

growth strategy as a country.”

Furthermore, the political leadership that guided South Africa
into the - new era were truly representative of their
constituencies. Despite Cosatu’s saspparent popularity the
federation is by no means the united body it once was. The
response to the Bill by the more militant members (see Wits
regional shopsteward council) underlies the growing

differences within the organisaticn.

To argue that either business or labour are now suddenly
prepared to compromise their respective positions would not
only be to ignore the self interest nature of coilective
bargaining which revolves around maximisation of power, bu

also some seventy years of industrial history.2©

The Juggling of bargaining levels by both labour and hbusiness
during this period was nothing more than an attempt by both
parties to grab at the strongest position possible. Whilst
militant black unions struggled for recognition at plant

"

level, employers were content to deal at central level with

is Naagh S b Shilowa rufflea SACOB "z feathars v The Cape Times.
Cctobsar 1995

2@ Da Villisera 1 " Collectivae Bargsining. Deragulation and Democracy

" Proceadings of the lebour law Conference 155&.
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tame unions and labour bureaucrats . The decision by
Cosatu to vigorously pursue centralised bargaining in the
eighties made industry wide strikes a reality and <drove
employers to call for a more decentralised structure. Only
the recent NEDLAC compromise has " dulled ' Cosatu’s call for
a compulsory centralised bargaining structure. Even so it
would be unwise to suggest COSATU have put away their arms on
this issue=Z1; NEDLAC should be seen more as a compromise
then a consensus. 1t would appear that the very nature of

collective bargalining excludes neutrality.

Such entrenched positions are merely a reflection of the self
interest nature of collective bargaining and prove to show the
new ethos , in this particular area anyway, to be illusionary

at best.

Just how the drafters envisage the new process taking off
remains to be seen. The absolute reliance on voluntarism,

however, makes for hard digestion.

On the up-side many large firms have already, of their own
initiative, gone way beyond the recommendations in the Act.
Important exceptions, perhaps. Minister Mboweni believes

they demonstrate that the apartheid workplace can be
transformed in 1line with the overall democratisation of

society. =22

Given the nature of the Act’s bargaining provisions and the

limitation of workplace forums to industries with & required
worker” threshold it would appear that tThe 0Only workpiaces

which might conform to the minister & vislon are the large

ones.

21 Ray M & Toeriesn M " Unione on tha outsids locking in Y Tha
Shopstaward. Auguet/September 19956 at i8.

) 2'2‘!:'I\oc.»wvan:l. T " A foundation Ffor labour ralatione in the Zlat Cantury
' Appropriatiocn Bill: National Aesembly. 22 June 1995

!



Whilst accepting that an underlying commitment to corporatism
has shaped the overall structure of the Bill, the collective
bargaining provisions are best examined by reflecting on the

state of our current bargaining institutions.

The apartheid labour market policies were supported by an
industrial relations system that provided for centralised
collective Dbargaining and organizational rights for white
trade unions. Black workers were, until 1979, excluded from
the system. The present structures of bargaining are inherited
from the dualism spawned by the exclusion of black workers
from the industrial council system and the breakdown of that

system.

Excluding>black workers from the Act had two~effects. Firstly,
the trade uAions organising black workers developed a system
of collective bargaining outside the formal system, namely at
the - level of the workplace in the form of recognition
agreements. It was here that the spartan nature of the unions
initiated the development of the duty to bargain. Secondly,
the racially exclusive trade unions that participated 1in
industrial councils tended to organise around =skill and

occupational grades.=28

These distortions are reproduced in the structures of
bargaining - craft trade wunions still sit on industrial
councils with representation out of all proportion to their
membership; industrial trade gnions have tended +to be
recognised in respect of manual workers only; the diffusion of
the recognition strategy of the black trade union movement has
ied to a proliferation of bargaining units based on

occupational criteria; many of the industrial councils no

23 op cit Note 22
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longer reflect the nature of +the division of sectors in a
modern economy; industrial councils have been established that
cover more than one industry, some that apply to a part of an
industry, others that involve a single employer: and courts
adding to this fragmentation of bargaining by recognising
bargaining units at levels even smaller than the single

workplace. 24

The Bill suggested further factors that influenced the

drafters in adopting the new collective bargaining strategv.

The fundamental problem with the o0ld law (Act 28 of 1958)
governing labour relations was the lack of conceptual clarity

as to the structure and functions of collective bargsining.

The industrial court, under a very wide discretion given to it
by the definition of the unfair labour practice, developed a
jurisprudence all of it°s own, the results of which can be
seen in the haphézard manner in which the court adjudicated ™
similar type ” disputes. The development of a duty toc bargain
at plant level (in certain instance’s this was extended to
industrial level disputes) created as much shadow as light in
this notoriously ‘uncertain domain of labour law. Despite
unanimous agreement that such a duty did exist, the courts
persistently held that it was not their task to determine its

outcome.

What was particularly disturbing about this Jjurisprudence was
the court’s determination of bargaining units. Althousgh the
broad thrust of collective Dbargaining centred arocund the
single employer or the plant, the industrial court saw fit to
define bargaining wunits on grounds of race, and often took the
somewhat idiosyncratic view that even individual workers had
the right to bargain collectively; the ™ one man one bargaining

unit ° approach.

24 op cit Note 22
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8ince the right to bargain in South Africa was not tied to
majoritarianism, situations arose whereby smaller unions, many
of which were totally incapable of bargaining effectively,
where granted bargaining rights commensurate with their larger
counterparts. This allowed employers to circumvent meaningful
bargaining by protracted discussions and separate conditions
being afforded to different recognition agreements. 7

Cosatu and its affiliates do not like this as decentralisation

weakens their power base.25

Furthermore, uncertainty has long prevailed over when parties
can legitimately disengage from* the process and resort to
economic muscle. The court’s intrusion into the bargaining
arena by pronouncing on the nature and conduct of parties to
negotiations only accentuated this uncertainty. By declaring
on premature resort £o industrial action the court could have
unknowingly prolonged so-called W sham bargaining " in the

form of getting good faith bargaining back on track.

The results of these developments led the drafting team to
conclude that the existing statutory framework was unable to
properly accommodate or facilitate an orderly 'relationship
between bargaining at the level of industry and at the level

of the workplace.

4.2 BARGAINING MODELS

In their deliberations on a revised collective Dbargaining
strategy the task team gave consideration to three competing
models. Firstly, a system of statutory compulsion in which the
duty to bargain is underpinned by a statutory determination of
the levels at which bargaining should take place and the

issues over which parties are compelled to bargain.

The second model was described as being not entirely

28 Eanjdamin F " Reforming Lsbour vw-- legsons from the U.S.A " Bouth
African Labour Bulletin. Vel 19. n 2. May 1985



iz
dissimilar from the first, by relying on judicial intervention

to determine the appropriate levels and subjects of bargaining

it resembles the unfair labour practice jurisprudence of the

/-

1

The final model, unanimously adopted by the drafteré, allows

Industrial Court.

the parties through the exercise of economic power to
determine their own arrangements. This exercise of power is
furthermore given statutory impetus by the - provision of

organizational rights and the right to strike.

The task team argued that in a changing economic environment

}t is best to leave bargaining ( including the level at which

this takes place and the identity of the parties to collective

bargaining) to the parties themselves to sort out; without

imposing a gtatutory,duty on them to do so.
As a result the most notable feature 6f the Act is the absence
. : _ .

The corporatist model gives the workers, on whom the ANC-led
government relies significantly for support, the greatest say
in their Working lives. It is, probably the only means by

which a bridge can readily be built between the races in the

workplace .28

In the debates that preceded the drawing up of the draft Bill
the task team noted that until the enactment of the unfair
labour practice definition in 1879, collective barga%ping
structures were voluntarist in the sense that whilst the Jdaw
encouraged collective bargaining on an industry wide scale, no
party could be compelled to bargain other than by means of

exercise of economic power. During the 18980°s the court,

28 Brogsey M & Brand J " Flawa and Fantaales — & concaptual anglvailg
of the Bill " Employmsnt Lsw. March 1995. Vol 11. N 4
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acting in terms of provisions designed ostensibly to protect

individual rights, assumed Jjurisdiction to intervene in

collective disputes, via the creation of a duty to bargain.

In their attempts to by-pass the statutory compulsion model
the drafters pointed to the problems inherent in that system.

One of‘the primary concerns of statutory compulsion is the
rigidity that it introduces and the assumption that there is a
right answer to appropriate 1levels of bargaining and

bargaining topics.

What are these rigidities that the drafters referred to?

In simple terms this means state regulations and collective
bargaining agreements exist which regulate the buying and
selling of labour powef, and it’s use within the capitalist

labour process.Z27

That regulation may produce rigidities goes without saying,
not so the fact that rigidities are always undesirable. The
true question, never satisfactory answered by the drafters, is
The drafters also failed to

consider the legal mechanisms which could be set in place to

minimise rigidity. John Appollis believes that whilst
regulations do exist, which place some obstacles in the path

of the employer, they are in most cases very inadegquate.

Whilst it is pbssible to set clear guidelines reggrding unfair
dismissal in certain instances, it remains controversial
whether the same can be done for the duty to bargain.' It was
suggested that the duty to bargain could be defined in some
de£éil in statute, which in +turn could be developed by a
legitimate labour court. The question then becomes one of

substance, what exactly would go intd the statute?

Appollis J " The new Lsbour Relations Bill sand cantralised
pargaining ' South African Labour Bulletin. Vol 19 No 2. May 19985

27
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The wvaried nature of our previous collective bargaining
system, with 1its range of bargaining units and levels, the co-
existence of the all-comers and majoritarian approaches
coupled  with rpolitical divisions hetween unions would

certainly have complicated the task.

Such injudicious guidelines could have set South 'Africa on a
similar course to that of the United Kingdom where the
legislated duty to bargain was such a failure that it s repeal

in 198 encountered little opposition.=28

What the drafters also feared was that, under a system by
which the structure of Dbargaining 1is regulated economic
outcomes could be imposed upon parties which often bear
little, if any, relation to the needs of the parties or the
power they are capable of exercising. Objections like this are
ceasy to refute in that, under a regulated bargaining structure
economic outcomes cannot be imposed upon parties as their
obligation is to negotiate and not to arrive at any specific
outcome. The old adage, the duty to bargain does not entail a

concurrent duty to agree, holds true to dispel such concerns.

The objection tends to hide the more important issue of the
type of structure within which parties bargain and the obvious
influence it can have not only on tae specific substantive

N
outcomes but also on the effect of such outcomes.

Clearly, agreements reached at industry level have the

potential to effect a wide range —ofi—smaliler—industries,

-l

despite the fact that they are seldom very specific, whilst

plant level bargaining is tailored to suit the needs of a

specific industry and might not be as effective as centralised

bargaining in obtaining radical changes. The drafters have
S

endeavoured to ensure that across the board industry

bargaining be aimed at getting business and labour to forge

28 Bandanin P and Cooper C ' Rasponding to tha Labour Raelationas PBill
‘' Industrial Law Journsl Vol 168. part 2 15995
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consensus ‘on the larger issues facing the country, rather than

a vehicle for securing sector-wide agreements on minimum wages

and working conditions. The overall message is that whilst

promoting centralised bargaining, decentralisation must be

%llowed‘ifbpqrgaip}pg is more effective atmplant level.
The second difficulty is 1egai. Who owes the duty to

bargain?=2°

How is the law to effectively compel employers, organised and
unorganised to bargain collectively at industry and central
level? Many believe the courts are incapable of enforcing a
duty to bargain at industry level because that would involve
forcing rival employers to bargain jointly. This
interpretation is, however, questioned by some who believe
that, Dbased on past experience, there is 1little evidence that
such an imbalance would occur, in particular given the court’™s
‘recent reluctance to interfere in prescribing levels of

bargaining.3¢

How are employers to be identified and how are agreements

going to be reached? .

If it is legally difficult, if not impossible, to compel the
establishment of bargaining structures and processes at
industry level then giving the courts a general discretion to
impose a duty to bargain will have a decentralising effect,

and government supports industry bargaining.

Addressing the National Assembly during the June Budget Vote,

Minister Mboweni pointed out that,%21

=t Du Toit and Bosch Size does Count ' Weakly Mail. 2
March 1955. Thae Authors have argsuad that raliance on thie peoint by

the task team isg unconvincing.

S@ gaa BAUJ v Timasz HMadis [unreported] in Thompzon C Duty to
Bargain Re—examined ' Employment Law 1993

s1 Op cit note 18
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B the natural home of the statutory duty to bargain
collectively is in a 1labour market policy that identifies the
single employer as the primary site for collective

bargaining.”

4.4 RESPONGOES TO THE NEW APPROACH

The lack of compulsory centralised bargaining is in line with
the Neo-liberal capitalist approach to industrial

relations.32

Despite the obvious - necessity for increased productivity and
competitiveness, by making it one of the pivotal structures
for the foundations of the bargaining dispensation, the draft
team attracted widespread union criticism. For them the
objectives of the Act merely provide space and effect for the
dictates of capitalist accumulation via a capitalist law of
the jungle approach. The exaggeration of the dualist nature of
bargaining could see the 30%/ 7T70% divide in the workplace
become reality. This, according to the wunions, will only
perpetuate the growing wage differential with only a few elite

workers receiving substantial salaries.

It should be borne in mind that the duty to bargain was
pronounced upon by the industrial court in the mid-1989°s at a
time when there was uncertaiﬁty over many issues which we
today take for granted. One can well recall the days when
employers engaged in debate about the necessity of even
recognising trade unions. " Much water has passed under the

bridge since then. "33

Although the Industrial court”s pronouncements in relation to

‘ 22 appollia J " " Bouth African Labour Bulletin. Vel 19. n 2. May
1985

33 Op cit nota 2.
/
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.the duty to bargain may have been confused., this should not be
surprising. Its pronouncements in many instances depended upon
the specific factual nature of the case at hand.

Furthermore, there tends to be a gap in relation to the
binding effect of industrial law Jjudgments. Courts dealing
with labour law regard themselves as free to act
independently. As a result there has always been uncertainty

about the précedental value of industrial court decisions.

Notwithstanding all the problems referred to above, certain
broad and consistent approaches in the application by the
courts of the duty to bargain did emerge. This tended to
encourage bargaining between employers and representative
employees, whilst at the same time facilitating dispute
resolution and thereby avoiding unnecessary industrial action.
Crucially, the new Act has attempted to by-pass these préblems

by the process of codification.

The task team believed the problem of establishing limits -
bargaining levels, units, agents and topics - to be the
central cause for the rejection of the statutory compulsion
model. There arguments are hard to justify 1if one considers
that the goal of the Act 1is to achieve a separation between
the struggle for wages and working conditioné on the one hand
and the actual business of production on‘ the other. Only
industrial action whereby workers demand bargaining or the
changing of the material results of bargaining will be deemed
procedural. Issues involving the actual business of productidn
(the way the company operates), restructuring and productivity
will, the Act hopes, become matters for co-determination. This
effectively means that strikes over what are currently known
as rights disputes, (or what , the Act calls Jjusticiable
disputes) are no longer permissible or protected. The Act
provides for numerous Justiciable disputes, including disputes
concerning freedom of association, matters of subject to joint

decision making by workplace forums, dismissals and
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disciplinary action, severance Pay, and workplace

equality.=4

In a sense then, the Act has already drawn a framework for
bargaining subjects/topics and 1limited the right to strike

accordingly.

Given that the duty to bargain does not entail a corresponding
duty to . agree, it would seem that a legally enforceable
bargaining provision could only be of use to those unions that
are powefful enough to force employers to make meaningful
changes. Unions that are unable to force collective bargaining
will not be able to force employers to offer the type of
improvements in wages and working conditions that their
workers want. Benjamin points to the United States example,
where only one-third of the wunions that are recognised
actually g0 on to achieve first agreements. Basically, the
duty to bargain cannot guarantee either effective bargaining

or a falr agreement, so why have 1it?

Benjamin's argument seems logical enocugh, but one needs to
question the assumption that weaker unions who are unable to
make inrocads into managerial decision making will not ‘benefit

from a bargaining duty.

Indeed., the opposite seems true. Those powerful unions that
are able to force employer cooperation on worker demands will
not require such a duty as existing relationships will
probably continue to exist, and where not, the protection
given to workers striking over distributive matters means that

workers will probably be able to force the issue.

However, 1in order to foster negotiations at small and medium
enterprise level a bargaining obligation acguires renewed

impetus, particularly since it is at this level that ...

34 Enployment Law. September 1985, Vol 12, W 1.
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labour law exists for the most part as a dead letter.”

S0, the critics say, now that there is no longer a need for
industrial action on the right to negotiate workers will
merely strike on the material cutcome of bargaining!

Is there a difference? In light of both the aims of the draft
Bill and the constant reference by the Labour Ministry to the
creation of a New Ethos, and given that the workplace forums
provisions exclude +the 1lions share of the economy it is
suggested that the difference 1is quiet substantial. If the
idea 1is <for increased productivity wvia greater worker /
management co-operaticn then it seems obvious that the greater

the ambit of negotiating forumeg and topice the better.385

Despite the drafter’s resistance to the statutory compulsion
model it remains government policy to promote collective
bargaining at industry level.Z36

In order to give effect to this policy, the guestion of
statutory compulsion inevitably becomes a central topic of
debate. Is it entirely feasible to attempt to promote
collective bargaining without a legally enforced bargaining
duty; the more so in a country in which labour/management

relations are undemocratic and authoritarian?37

B Nota that the Dunlop commiseion in the United States concludad
that ... thera is overwhelming. svidence that employvee participation anad
labour management cooparation are good for workeras, firme and the national
aconomy. Tha Twanty Firat Century Workplace requireasa graater participation
and cooparation.’ Thege views are similar to those exprassed in the
axplanatory mamorandum in the draft bill.

38 Mbowani T " A foundation for Labour Relations in the Zlat century
‘' Appropriation Bill: Nationsl Assambly. Budget Vote 22 June 1958506

37 Mboweni T A Foundation For Labour Relationa In Tha 2Zlst.
Cantury ' Appropriation Bill: National Aszembly 22 Juna 19856.

* ths Minister described the position as... " in tha factories, the
farma , tha hotels, the mines and in the officae, apsrtheid iz aliva and
wall..."”

Having recognised this" lack of trsnsition “the drafters willingness to

anbraca & voluntarist, co—oparative modal is puzzling.
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The question confronting unions now (probably only smaller
unions) is not what improvements will result from the division
of the fruits of labour, but whether there will be bargaining

in the first place.

Employers could willy-nilly pull out of existing bargaining
relationships or point blank refuse to bargain with a
representative union. Notwithstanding the ANC s and the Bill’s
stated commitment to protecting existing bargaining
arrangements, it is conceivable that employefs could compel
“unions to fight a new struggle every year to secure bargaining
relations. Such uncertainty and insecurity within the
collective bargaining arena gives employers a powerful
instrument with which to enforce worker compliance. This,
according to Appollis is the way the Act hopes to ensure that
the South African economy adapts to the regquirements of world

capitalist competition by eliminating so-called rigidities.

Another possible result of the absence of a duty to bargain is
that disputes will become issues of interest and this will
lead to increased industrial unrest.S8 More importantly,
this will mean that many weaker and smaller unicns will not be
able to gain recognition and collective bargaining as their
members will not be able to win these trials of strength. As
has already been mentioned, unions that might have secured
bargaining agreements previously could find themselves

fighting entirely new reccgnition disputes.
As the recent SPAR dispute so aptly illustrates, a resort to
power on matters of structure seldom provides a union or

employer with clear-cut gains.=%

Spar workers, acting through their unions demanded .« a

38 BanJjamin P " Raforming Labour ...... lagzonag from tThe U.B.A

South African Labour Bulletin. Vol 189 n 2. May 19595

=8 Brand J. Brasaey M. " Commente on tThae Drait Negotiating Document
in Bill Form ( The New Labour Relations Act)
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centralised system of bargaining in which a standard set of
terms of employment could be fixed. Spar employers. speaking
through their franchiser, preferred bargaining to be at shop
level s0 that terms of employment could be fixed locally.
Following months of wrangling the workers went on a strike
that lasted many violence-marred weeks. Employers countered by
dismissing some two thousand workers and the strike collapsed.

More importantly, from the action the workers won nothing for
themselves, so the goal of upliftment was frustrated;
effective collective bargaining within the company remains
non-existent so levels of frustration are intense. Despite the
extent of loss suffered by both parties during the dispute no
effective outcome was reached. Stalemates like this do 1little
to enhance the credibility of the new legislation which
suggests that such displays could become commonplace. Clearly.
what the drafters hoped to achieve 1is a situation in which
both parties recognise the importance of the relationship that
has to exist between them if they are to survive: whether the
parties are mature enough to abide by the new rules remains to

be seen.

Benjamin believes that this line of criticism fails to take
account of the impact of the Act on recognition battles as an
area of dispute. The recognition battles of the 7¢°s and 8@ s
were most often disputes over basic rights 1like access by
union officials to company premises, stop order facilities and
the recognition of shopstewards. These rights were usually
only won following protracted disputes, much like the SPAR
example, during which both sides sustained needless loss.
'Furthermore, management often used this process to extract

their pound of flesh ‘- by insisting on the recognition of
managerial rrerogatives, preparing excessively detailed
dispute procedures and where possible delaving the start of
wage bargaining. These basic organisationai righte will now be
in the new Act and can be claimed by any union achieving a
threshold level of membership. The need for the 'old style”

recognition dispute thus falls away.
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Unfortunately many unions still need to be convinced that they

will no longer be required to win some form of “recognition

battle” in order to initiate wage bargaining.

Despite the fact that trade unions can submit a demand to the
employer for improved wages and conditions of employment -
they can do this whether or not they have claimed
organizational rights and regardless of the size of membership
- the Act’s provisions mean that the chances of successful
negotiation will depend upon the emplovers assessment of the

union’s power; here lies the crux of the matter.

Unions who have achieved these '"'new style recognition rights”
will feel they have nothing more than a hollow shell without
effective bargaining procedures. Just as recognition battles
previously were waged over basic organisational rights, the
emerging unions will now have to focus their attention on the
bargaining relationship and the material gains that can be

achieved. 4@

Instead of contemplating measures aimed at reconciling the
hostile and suspicious nature of parties to one another, the
drafters merely accepted the fact that voluntary co-operation
was the only viable way forward. In a climate of uncertainty
the need for institutions which will enforce and uphold
legitimate industrial practices becomes paramount. By leaving
the matter +to the parties themselves, the drafters have run
the risk of sabotaging the very foundations of the system they

hope to exploit.

4.
Enter the Commission for Conciliation, Mediation and
Arbitration (hereafter referred to as the Commission), one of

the most ambitious but critical elements of the Act.

4 ‘o Unlionas on  the outeside looking in b Tha Shopszteward.
August/September 1995 at 17.
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The Commission, so the drafters hope, will play a pivotal role
in ensuring that the aims and recommendations of the Act are

carried out.

Amongst the wide range of functions ascribed to it, the
Commission must attempt to resolve a variety of disputes

through conciliation or arbitration.

Conciliation, in terms of the Act (s8134) is given a very wide
meaning. Dispute resolution can be undertaken in a number of
ways including mediation, fact finding, recommendations or any

other manner the Commissioner deems appropriate.

Should conciliation fail the Act provides that disputes of
certain classes be resolved by arbitration. These awards are
final and binding, subject only to review on limited grounds
by the Labour Court.

It would appear that the Commissioner will be expected to play
a far more interventionist role in the «conciliation of
disputes than a mediator typically plays at present.
Allegations of distrust and bias could be further exacerbated
by the fact that the parties will not have a choice in the
selection of the Commissioner appointed to Thear their

case .41

The drafters hope that by extending the power of the
Commission into nearly every area of the Act will encourasge
parties to become accustomed to dispute resolution as an
effective means of reaching consensus. Furthermore, with
seasoned professionals available to advice both parties to
disputes the belief is that industrial action will Dbe

curtailed and more cooperative relationships established.

Coupled with an increase in the range of Jjusticiable disputes,

41 Ven Niskerk A ¢ Diaputa Rescluticon, Eractics and Frocedursa " in
Current Labour Law 1995 at 43
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the absence of an appeal procedure and restrictions placed on
the parties right to legal representation, is the issue of
personal. Will the type of labour specialists regquired to
effectively staff the Commission be forthcoming? If the
Commission 1s to be recognised as a powerhouse of industrial
expertise. an essential prerequisite to its ultimate success,
then the role of the Commissioner 1is of paramount

-

importance.4=2

If the Commission does not function effectively and enjoy the
trust of both management and labour, it will suffer all the

defects of the system it has set out to remedy.

4.7 o785 3 ¥ I o r

MWORKERS S

The impact of the Act’'s bargaining provisions on marginalised
industry 1is best examined by viewing the plight of the

farmworkers. 43

It has been suggested that the inclusion of farmworkers under
a unified labour law holds 1little comfort for those workers
who will rely ‘on veluntarism in order to achieve collective
bargaining. In the new South Africa with it"s new Labour
Relations Act. most farmworkers will remain extremely poor and

for the most part voicsless at work.4+4

Crities of the Act have woiced their opposition at the
inability of the drafters to make suitable provision for small
business. The situation facing farmworkers highlights this

problem. Firstly, the Act’'s workplace forums will only be a

= * Dispute Resolution " in Emplovment La&w. Beptember 1985. Vol 12

43 Tha variety of problama foacing farnmworkers redulras -3
more detailad analyeis then is offeraed hersa. Neverthelesz the impsact of the
Act s bargaining provisiona warrant & brief axcureion into thila sxraa.

44 Op cit note 3Z
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viable option in some 76 farms countrywide; that out of a
total of some 62000. To expect small businesspeople to show
enthusiasm for joint discussion would be naive: to expect
small businesspeoprle who are gecgrarhically isoclated to
somehow show more enthusiasm for voluntary negotiation and co-
determination than their reluctant urban counterparts would be

\
rreposterous.

The sgame holds true for collective bargaining. Even with
greater organizational rights available to them through
statute. and the right to strike without the fear of
dismissal, these groups of workers will not be able to force

their employers to bhargain with them.

If the intention of +the Act 1is to encourage collective
bargaining by facilitating the capacities of +the potential
collective bargaining partners to bargain, then what is needed
is the introduction of legislation that extends theoretical
collective bargaining rights under the conditions obtaining in

agriculturs. to real rights.

In other words, the absence in agriculture of conditions which
facilitate collective bargaining requires legislative
compensation. If this 1is not done, rights which can be
utilised by workers in other esectors of the economy will
continue to be rights in theory rather than in practice for

the vast majority of workers in agriculture.

Despite the very real benefits of a legislated duty to bargain
in the farming sector, the Act cannot be expected to perform
functions that are probably beyond the capadity of any labour
system. Many urban, industrial unions will run 1into
recalcitrant employvers with little or no chance of attaining
collective bargaining agreements. Some might argue that the
ekclusion of these smallier business’s from the bargaining
arena 1is necesgsary Tfor productivity to continue without

constant " hicc uping " over inconsequential issues.
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Murphy suggests that the problem farmworkers must overcome
first is organisation. Factors 1like the great dispersion of
farmworkers, the extraordinary high rate of casual employees
and the lack of a favourable legislative environment. makes
any attempt at unionisation extremely difficult. In order to
be successful a farmworkers union will need a base of at least
some 190000 workers. These workers will have to be located in a
central district and at present only 18 out of a possible 390
districts could be considered viable options to fulfil that
role. Adding to the eqguation the need for skilled and
committed organisers and the problems are further compounded.
There is already a shortage of staff in the industrially-based
urban union environment, and there is every reason to expecth
that the workload confronting the rural organisers will be far
greater than that experienced by his or her urban counter-

part .48

One possible result is that younger, less experienced
organisers might be forced into representing workers who for
the first time will be attempting to make headway against a
largely uncooperative body of employers. Whether such
organisers could Successfully mobilise from a low base with
gsufficient dynamism and momentum to establish a stable and
loyal constituency in anything more than the short term 1is
questionable.

Without any real industrial experience and predominantly low
levels of education the norm in most of these areas, the
chances of parties being mature enough to handle themselves in

the manner the Act deems a necessity, are slim.

In response to this Benjamin suggests that when debating the
duty to bargain it is imperatiVe to separate the role of the
trade union movement from that of Labour Law in achieving

collective bargaining. The trade union movement has been

45 Murphy M " South Africen farmworkes: Iz trade union organlisation
possible? ' South African Labour Bulletin. July 1895 Vol 19. No 3. at 24
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unsuccessful in organising many groups of employers most

notably those in small enterprises, farmworkers and

particularly domestic workers.

It has been suggested that improvements in the lives of these
workers is more likely to result from the extension of a
modernised Wage Act and the stricter enforcement of the Basic

Conditions of Employment Act.

However, whether this will help farmworkers remains to be
gseen. The SAAU has been advised by the Zimbabwean commercial

"

farmers that President Mugabe s minimum wage legislation was
the best thing that ever happened to them ". A very low
minimum, which was not revised regularly worked +to the

positive advantage of farmers in Zimbabwe.46

Other options include persuading the government to adopt
policies that will encourage farmers and small business
managers to improve working conditions and negotiate with
unions; acceptable labour practices could exist as a kind of

prerequisite for loans and other means of assistance.

Interestingly enough, for the past year, farmworkers and their
unions have had the benefit of both the unfair labour practice
definition and compulsory arbitration in interest disputes to
win basic rights and improve conditions of employment. It is
easy to conclude from the results that since full use of the
opportunities available have been neglected a different

approach might be required.

The successful organization of these workers will require the
use of different strategies and types of approaches from those
that currently serve the industrial, commercial and mining
industries. Murphy suggests that instead of attempting to

organise all farmworkers, a Cosatu farmworkers union

46 Marphy M " South Africen farmworkerg: Is trade union organiegation
poassible ? " South African Labour Bullatin. Vol 19 No 3 July 1895.
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initiative would be better advised to seek to occupy a core
position within agriculture. A wunion with a stabilised
membership of 50 - 60 909 workers, focused primarily on 10% of
the permanent workforce located on the farms with over 560
employees would be 1in a powerful position to become the

X

acknowledged voice of the farmworkers.” Rather than trying
to mobilise on a large, but diffuse scale, Cosatu will
ultimately serve the interests of the farming community far
better if successful negotiation and bargaining is seen to be

taking place.

Indeed, even if Cosatu could manage large-scale mobilisation
.the <chances of achieving meaningful negotiations would be
slim. Scattered pockets of union resistance would be incapable
of making any sort of significant achievements.

The abeence of a legislated duty to bargain suggests that any
extension of rightse will have to depend on workers organised
power, rather than employer generosity or government

intervention.

Collective ©bargaining remains cne of the few ways that unions
— e e

can ensure that workers 1living standards are maintained and

advanced. The non-inclusion of the duty to bargain in the Act

has introduced a completely new dynamic for the organised

working class. The losers are likely to be isolated employees,

workers in small and mediumn enterprises and those unions

tryiﬁg to make headway against powerful and recalcitrant

employers and the labour judiciary. Anti-union businesses with

poorlyv ofgéhised work forces will also gain, since the Act

will assist them in engineering a unicn-free environment.47

47 Op cit nocte 1L
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5. CENTRALISED BARGAINING
A REVIEW OF RECENT EVENTS

As a pretext to discussing the new bargaining councils and the
role of centralised bargaining it is necessary to review

recent events.

The position adopted by Cosatu (the <call for compulsory
centralised bargaining) must be seen as a response to the
climate of uncertainty which hovers over their relationship
with +the ANC.43 Since the early nineties the question facing
‘the trade union movement has been its new role in a dewocratic
South Africa. With the demise of the National\ party
governhment., the trade union movement lost its visible enemy
and with it the need and legitimacy for overt militancy.4®
The shift in ANC economic pnlicy prompted by the organizations
like the World Bank and International Monetary Fund, together
with pressure from potential First World investors, spelt
certain doom for the heavy Socialist rhetoric of the preceding
yvears. The new model was to be competitive and pro-investment.
"Into this environment was thrust‘ an anxious labour movement,
still intent on maintaining a sa& in the macro-—economic issues
of the day. With talk of a sell-out making the possibility of
a new Workers Party a distinct *;eélity labour settled for a
place in the NEF. Despite the renewed assurance from the ANC
of it’s commitment toc labour the positions adopted in the
final Act (particularly those dealing ;ith collective
bargaining) point towards a need, primarily for growth and
competitiveness, before redistribution. Taking into account
recent industrial events and the nature of the governments

response, often coming from the very pinnacle of the ANC

45 Deapita tha consansuae reached at NEDLAC., COBATU &till propagatas
compulsory indugtry bargsining.

49 yon Holdt K " The LRA agresment ... Worker victory or missrable
compromise " South African Labour bulletin. Vol 18 no 4. BSept 1995
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hierarchy 59, labours fears of being pushed out into the

cold seem justified.

~Cosatu made it’s position clear, it has to be part of the
restructuring of the economy in order to ensure that attempts
to increase productivity and competitiveness do not force
labour into an uneasy compliance. Labour must remain strong in
order for true reconstruction to be achieved. The current

interest objectives - must be viewed as an attempt to counter

the inherent threats of corporatism and their lack of faith in

an ANC government.

In order to maintain a strong macro-economic position Cosatu

figgg itself forced to opt for as strong a central structure

as possible; hence the recent country wide mass action on

compulsory centralised Ngérgaining and the demands for the

c;osed shop that followed the initial Bill. The more

decentralised the barggzhing' structure the less influence

Cosatu wields, as workplace agreements undermine centralised

ones and central power as well.5%

Despite the fact that Cosatu is not the federation it wused to
be, it still constitutes a large proportion of the ANC,s
voting constituency.®2 The presence o¢f a powerful Workers
Party would only serve +to weaken the ANC majority, a matter
that could be highly significant in the attempt to reach a
two-third majority.

(X}

For the sake of keeping the alliance " intact the ANC was

forced to accommodate Cosatu and the demands it made on

5 ase The Cape Times ' News ——~ Go bzck to Work - Meandela tella
nuraasg ' Saptembar B 18355
51 Hertford D " Centralissad Bargeining under thrast ' South African

Labour Bullatin. Vol 17. N 2. 1993

5 N L
~< Breggey M. Brand J Flaws and Fantagleaza - & conceptual anslyvsias

of the Bill " Emplovment Law. March 1995. Vol 11. N 4
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tripartite structures like NEDLAC.- although it would probably.
be unrealistic to have expected any form of wholescale denial

as has occurred elsewhere in Africa.53

Cosatu’s initial demands were for compulsofy centralised
bargaining forums, the need for requirements on the extension
of Dbargaining agreements thus falls away as all employers
would be party to an industrial council of sorts. &4

With Cosatu engaged in country wide mass action to force it’'s
proposals, Labour Minister Mboweni announced government
sentiment, the extent to which the ANC would compromise.-
Compulsory centralised bargaining was again emphatically
rejected. The government had gauged the extent of union power
and shown how far it was prepared to go. The new proposals
highlighted the governments policy of promoting centralised

bargaining whilst at the same time conceding that

v...if collective bargaining is more efficient at
decentralised levels, the decentralisation process must be

allowed by agreement.''©55

Government s primary aim in promoting centralised bargaining
is to get business and labour to forge consensus on the bigger
issues facing the economy, it is not aimed at securing sector-

wide agreements on minimum wages and working conditions.5%

The new position adopted by the government of national unity
is best illustrated by their response to the wave of strike

action in the nursing profession. Despite government sympathy

53 Sae amocngst other. Cronin J " Workere party plays into Nat handas
" The Weakly Mail. Vol 8. N 2. 1983 , HoffoJjesa F ' Workars party Jumping
the gun “ The Weakly Mail. July 23 19983

54 . Cosatu 2 stand on the draft L.R.A." Tha Shopstaeward. April/May
1996
55 Tito" g clever compromise ' The Financial Mail. June 3@. 1985.

58 Op cit nota 24



3z
with the position of nurses, if wage increases were given the

effect would be destroyed by increased interest rates and

inflation.
We would get ourselves into a negative economic cycle. 57

Once again government had demonstrated its commitment to

hational economic issues rather than individual labour

COoncerns.

Presumably the ©problem with the current industrial council
system is that it suffers from the weakness of it’s
structures being either too rigid or extreme. They operats

[N

through the a pure ~ all-comers system or through a pure
majoritarian system; neither structure is flexible nor wholly
democratic, since neither adequately represents the interests

of people in the industry.

Add to this the problem in the voting structﬁre of the current
system (it gives minority unions to much power) and the
manner in which the industrial court has undermined
centralised bargaining (the court has in the past set 1it's
face against &ajoritariam decision-making) and what remains is
a formula which according to the drafters will not accommodate

the proposed changes.BB

Sectoral bargaining., the drafting team decided, has a very
important role to play in our society. According to the Labour
Ministry, as industries are faced with reduction in tariffs
and re-entry into the global economy they are going to have to

change. That change is going to have to ke managed. In his

87 Canaron B Y Btraight-jackaeted divisgions ™ no longar accephtablsa .
Buaineas Report. Sabptember 27 1995 at 18 ... an interview with Alec Erwin.
se Albvertynn C " Industry Bargaining " Employmant Law. Vol 7. N 8.

July 91
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view industry level bargaining arrangements are particularl&
well suited to assist in the transition and the adjustment
that will inevitably ~occur. For +this reason industrial
councils should be given the function of developing proposals
on industrial policy for the particular industries. Industry
level bargaining prerforms a crucial role in the orderly
transition from a protected and inefficient economy  to a
competitive one. Furthermore, it rrovides an efficient
mechanism for the provision of the social wage, particularly

where there is ©pressure on the state to provide social

pensions, medical aid etc.

The Act has made provision for the continuation of industry

bargaining in the form of bargaining councils.

The primary function of bargaining councils is to conclude and

enforce collective agreements. 1n the Tfirst 1nstance, a

council’s collective agreement will bind only the parties to

it. The controversial issue relating to extension of
-

agreements to NOA-parties is more Btritigently regulated under

the new Act. They will automatically be extended where the

trade union has more than 50% membership in the industry and

the employer  association employs &t~ least 58% of the

workforce. (832.1)
Before the agreement can be extended the Act provides for the
establishment of an independent body to grant exemptions to
non-parties. The agreement must contain a 1list of fair
criteria that promote the primary objectives of the Act, and

must not discriminate agasinst non-parties. (s32.3e-g)

The minister can also extend the agreement if the parties to

the collective agreement are sufficiently representative
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within the registered score of the bargaining council, and
he/she believes that the failure to extend the agreement may

undermine collective bargaining at sectoral level.(s32.5a,b)

Despite the Act’s attempts to bolster the position of small
enterprise, the fear that increased minimum wage levels might
retard growth in this sector remains. Research has shown
however, that the wvast majority of exemption applications
received by industrial councils in the past were granted.5®
The problem appears to be neither the complexity of exemption
procedures nor., in other instances the obdurate nature of the
councils, but rather the unwillingness of employers to go

through the formality of actually applying.

If_this is the case, then the conventional argument that SMME
employers are the most seriously prejudiced by industrial
council agreements needs review. Du Toit feels that workers
deprived of wage increases, better working conditicons and
benefite on mere application by the employer might be the
party to suffer the most. The fact that the Act makes
provision for sectoral bargaining without any alternative
mechanism for enticing reluctant employers to the bargaining
table, and that the proposed workplace forums will exclude the
lion"s share of the economy 62, gives this argument a

measure of credibility.

. . . A . »
An alternative proposal has been put forward by Baskin &1

who, whilst still working on the &assumption that flexibility

=S dua Tolt D " Small Enterprisgses, Industrisal Relztione asnd the RDF "
Industrial Law Journal. Vol 18. part 3 1990

6@ Thae proposed workplaca forums will ba aveailable only:
in workplaces wherse mors than 166 workers are amnplovad. Thiz excludes more
that 74% of the workforcae in zectora that contribute LBE¥ of the GDP.
whare & majority union raguastsg it eztablishment. Saventy —five parcent of
the aconomically active population do not balong to unions. The percentage
of workersa who do belong to majority unicons in epecific workplaces will be
mach bigger. Takan together, thesa raegquirements mean that probably wmors

than 98% of workers are excluded.

€1 Baaskin J " Cantralised Bargaining and COSATU { National Labour
and Economic Davelopmsnt Inatitute I 1994
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does not necessarily equal decentralisation, suggests that
industrial councils could set basic conditions and broad
frameworks only, and then devolve bargaining downwards or
upwards whehever appropriate. In consequence each such
agreement would normally include a range of schedules +to
accommodate specific conditions facing particular sections of
that industry. On this basis the small, medium and micro
enterprises within each industry could be dealt with by means
of a special schedule dedicated specifically to it°s needs. In
this scenario provisions for exemptions are viewed as a last

rather than first resort.

One of the potential advantages of this system is that workers
in SMME s could force plant level bargaining via the threat of

the alternative, industry bargained wage levels.

The problem is the establishment of these schedules. Who will
decide on their content and their application? Will small
business have a say or will Cosatu and it’s allies decide the
matter on their behalf? The basic concern, lack of small
business representivity 1is still not adeguately addressed.

Once again it appears to be a case of =~ let the parties adapt

to a predetermined structure.’

Following months of dispute and country-wide mass action over
the issue of compulsory céntralised bargaining the Labour
Ministry was forced to step in and provide the necessary
breakthrough. The final outcome of the NEDLAC negotiations
reflect these changes by making provision for statutory
bargaining councils to be allocated to specific industries. If
there is no statutory couﬁcil a trade union or employer
association with the required membership threshold {(or two or
more unions or employer associations acting Jointly) in an
industry may apply to the CCMA (Commission for Conciliation,

Mediation and Arbitration) to help set up a statutory council.



36

The threshold for launching the arplication ie trade unions
which have at least 30% of workers or employer associations
employing at 1least 30% of workers in an industry. (Cosatu’s
initial demands included a 3674 threshold level for
representation) &=

The conspicuous absence of collective bargaining from the
councils three main functions remains a contested issue.
However, statutory councils can serve as half-way houses to
bargaining councils and therefore provision is made for their
constitutions to be adapted to include any of the functions of
'a bargaining council, including the conclusion of collective

agreements.S3

Should parties be unable to agree on the establishment of a
statutory council then the minister can do it anyway.(=4d4l) It
has ° been suggested that a council which has such an
inauspicious bWweginning is unlikely to achieve anything

meaningful in labour-management relations.

The idea behind the establishment of these councils is that
emmployers will be forced to Join, lest their wvoices go
unheard. The hope is that this process of indirect compulsion

will facilitate substantive voluntarism.

Business 3.A's biggest problem with compulsory centralised
bargaining was the fear that wage battles would dominate
bargaining commitments. The fact that statutory council
rrovisions have made wage negotiations optional and by
agreement between parties appears to have put business’ s fears
in +this area to vrest.54 However, the situation 1is not

entirely satisfactory. The NEDLAC agreements suggest that if

B2 U cit note 23
83 opp Cit Note 1 at 386

54 Malala J " Labour pact: Win aome, loge soma . ... Y Argus 19 July
15956
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there is a dispute over the agenda or outcome of negotiations

in the statutory councils, the parties will be able to take

industrial action, including industrywide industrial action.

The initial proposals (8B) avoided making mention of this
recourse to industrial action, indeed, even the Minister in
his parliamentary speech pointed to a very different route
that parties to a statutory council should follow if wage
negotiations failed. This included going to a wage board for
recommendation and then finally Ministerial determination. In
this way the department hoped that whilst avoiding compulsory
centralised bargaining, parties would be enticed to bargain

rather than to have decisions imposed on them by the state.

By allowing industrial action in order to compel compliancs
at statutory council 1level the negotiators at NEDLAC have
followed the path subscribed to in the Act. The idea must be
that since only representative unions (30% of workers) will be
able to Tforce a statutory council there will be no need for
overt industrial action in order to obtain concessions. Unions
that are unable to force bargaining would in any event be
unlikely to force employers to offer the type of improvements
in wages and working conditions that it’'s members regquire.®¢
Those wunions that are able to enforce statutory council
structures are probably going to be sufficiently powerful to
achieve their goals without the need to resort to industrial

action to prove it.

Once again the drafters hope that majoritarianism, combined
with a new perspective ( New Ethos ) on industrial relations
will make for a more egqual labour/business relationship

whereby the necessity for strike action will be curtailed.

ED =P smongat othar, © Tito ™ a claver compromigsa * Flnancisl Mail.
June 3©. 1995, Davie K " Labour fails to win Mhowsni s support Sunaday
Times. Busineaa Day. June Z5 1995

B6E Banjamin P v Raforming Labour...lecggeons from the USA " Bouth
African Labour Bulletin. Vol 19. n 2. May 1985
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It would seem that 1like the Act’s collective bargaining

provisions the proposed statutory council system could lead

heightened industrial unrest.

Whilst centralised bargaining structures are good for the

political arm of Cosatu their potential economic impact on the

country remains the subjdect of much heated debate.

Lhe German axperlencp is particularly relevant given that the

AFt 1s basea on an adj usted German model which not only

Pncourdges centralised bargaining but also includes the power

of the state to extend collective agreements toc non-

participating, non consenting parties:; whilst rrotecting

workers striking Dn matceru of collective Dbargaining from

dismissal.®7

The adoption of the German model is in itself controversial.
Putting aside the substantive c¢ritigues, one major difference
is that Germany has a largely homogeneous society in terms of
educational levels and cultural values....” such as vrespect
for authority, agreement and co-operation - all gqualities
South Africa lacks, with it’s rolling mass action, high crime
rate, school boycotts, hostage dramas and road blocks. 'E8

w

Basically, South Africa comes out of the starting blocks at

huge disadvantage., given a proposed system that depends for

it"s success on a disciplined pursuit of co-operation.

How succe&sxul lS the German uystem dnyway

g7 Rautenbach F Send labour back to the drawing board Waakly
Mail 9 —-14 Juna 19985

85 Op cit note 37 -
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Briefly, between 1870 and now German unemployment has risen
from 200006 to 6 million {1-2Z million of that being from East
Germany}. German labour productivity and unit labour ,costs
(the ratio between productivity and wages) lag behind those of

America and the Far East.s®

Whilst Germany has fewer strikes then the United States it
lacks the growth in both Jjob creation and productivity.

e

Rautenbach suggests the answer, in a nutshell, any sten

~ ~ : 1

& people . C The purpose of the new labour

dispensation was to 5upplem9nt the RDP nut subvert it. In =&

e i et s BN B AR A .

country in which the central prublem is unemployment the

B S g e e

addiction to centrallsed bargaining structures will "lead to

R R—

the unav01ddble trade off between the rate at which wages and
SIS I At - ST — e,

other _employ ment cos ts increage and the rats at which

e et e e s

unemployment rises.

The German system of centralised bargaining coupled with the
huge legal strike threat 1leads to one of two outcomes: more
strikes or greater concessions being made by employers in
order to buy labour.peace. The latter has occurred in Germany
and is nowhere better illustrated than in the recent

metalworkers strike.

German metal workers union, IG Metall, went on strike in
Bavaria. When they threatened to take the strike countrywide
employvers started making concessions. Eventually a nationwide\\
strike was warded off by a series of compromises, including ‘
pay hikes and a shorter work week, resulting in an effective
wage increase of ten percent being phased in over a year. That
effectively put pay to the increases in productivity that

German manufacturers had achieved over the past year.7@©

= Rautenbach F " Send Labour back +to the drawing bosrd ' The
Weekly HMall. Juns & 1585

7@  op cit Nots T4
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Results like this unfortunately matter because, by failing to
reduce unit labour coste while more competitive countries like
the United states, Hong Kong, Taiwan and Singapore manage to
do g0, Germany hae weakened its position as a global
competitori The price paid is reflected in the growing
unemployvment figures. (@%st importantly in terms of .this debate

ig the fact that South frica is much weaker than Germany in

terms of education and skill levels, co-operation and

produotivit{Z?

In a country in which some 50% of the workforce is unemploved,
the very existence 0of the RDP is dependant on optimal economic

growth from whatever quarter. Cosatu s initial demands for
se

centralised bargaining structures were criticised as being

L
¢

uvnaffordable ".73

The problems is a simple one. South Africa canni afford rigid

ot
wage levels at a time when the lowering of tariff barriers and
cheaper imports have forced 1local business intc global
competition; a situation made even more acute due to South

Africa’s lack of expertise in this area.

The repercussions of such & scenario could actually force
business to shed more workers in order to maintain profit
’ margins. There 1s the risk of labour becoming a problem in

I termg of efficiency and thereby pricing itself out of the

market. Le Roux points to the possibility of a return to the

capital intensive policies of the past, with company s
investing in more machinery and cutting back on Jjobs.72 Last

ct

— o ————

vears postal workers strike a disturbing reminder that
business might be forced to adopt such policies in order to

remain competitive.

LY Coastu & centralised bargaining " The Btsr. 5 Jjune 1950

72 1a Roux R. The Star 11 Juna 18855
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University of Cape Town professor of economics Brian Kantor
points to the o0ld South African experience to illustrate the
very real threat of continued wage bargaining at central

level.?3

Before 1975 there was a close correlation between the growth
in the GDP and employment. As the economy grew, Jobs were
created. The relationship broke down in the mid seventies for
several reasons...a major factor being the growth in union
power. From that point , growth in GDP was channelled into

higher wages instead of more job creation.

Kantor calculates that if the relationship had not broken down
there would be 700 000 more Jobs in the present economy. The
problem, he feels, is that unions have acquired a monopoly of
the - supply of labour, creating an artificially high entry
wage. This has denied new and wunskilled entrants the
opportunity to acguire the skills they need to compete in and
contribute to the formal sector. I1f wages were allowed to fall
to realistic levels the immediate benefits would be to those
people located in the informal sector with the

repercussions eventually reaching the existing labour force.

The fear that increased industrial bargaining will pressure
employers into making wage concessions which in turn will lead

to higher unemployment and lack of growth has been criticised.

Ebrahim Patel, argues that by deregulating the labour market

and creating more jobs © a new social problem arises. Lower
wages will vresult in a static market with employed workers
being paid-off to make way for the formerly unemployed. In
other instances business would merely suspend hiring gfeater
workforces and benefit by paying the existing workforce on an
even lower wage scale. With cheap labour " waiting on the side

lines " the existing labour force would have no choice but to

73 Op cit nota 40
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settle with their meagre salaries.?4 In South Africa such an
approach is only too familiar. It was taken to extremes in the
apartheid era with it°s numerous devices for depressing the
cost of labour such as the bantustan system., the border areas
policy and the repression of trade union rights. Hopefully it

has been buried together with apartheid.75

Professor John Sender believes the problem lies with the unit
price of labour and not wage levels. Simplified, unit labour
costs refer to the ratio of remuneration per worker to output
per worker. In South Africa wage growth has over periods
continually exceeded productivity growth causing unit labour
costs to keep on rising.7® This development is not only
harmful for employment growth, but may also have an adverse
impact on rates of return on invested capital. The decline in
the inducement to invest will inevitably undermine the long
term growth potential of the national economy and employment

growth.

According to Sender, labour is not being utilised effectively
enough so that it pays for itself. Labour is not being taught
Lhe necessary skills tc¢ i cas ' fri
productivity.{ As will be discussed shortly ... one of the

reasons for the lack of, or extension of training is said to

be increased wage levels which limits the creation of new jobs

or training facilities 1}

For Sender, the solution is to increase labour’s output or
productivity to accommodate increased wage levels.

-

Industry bargaining, which in turn leads to increased wage

levels is not singularly responsible for the lack of

74 pagtel E. The Star 11 Juna 1596

75 du Teit D * Small Enterpriza, Industrizl Raelations and the RDP "
Induatrial law Journal. Vol 18. part 3 1995

, e " Laebour ccetza and productivity v Annual Economlc Report 19855 —
BSouth African Resarve Bank
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[ development. Indeed, in his opinion and by comparison to other

AN

countries, far to many South African workers are underpaid. He

- points to the German situation as providing ample support for

the co-existence of industry bargained higher wages and

increased productivity.
Does the Act provide any assistance in this case?

What the Act does is to creates a division between the
struggle over wages and working conditions on the one hand and
the actual business of producing on the other. It calls the
first " distributive matters " (workers are allowed to resort
to industrial action such matters) and hopes that the business
of production, restructuring and productivity will become "
co-determinate” matters. This separation of the Dbargaining
arena into "distributive’ (the price of labour power) and
"productive"” (the putting to work of labour power) matters, is
said to be the mystification which underlies the capitalist

system.77

——

The problem inherent in this approach 1is that no relation is
drawn between the price of labour power and the wvalue which
labour creates. Workers are effectively alienated from their
product and once they have been hired at an agreed price what
they produce belongs to the bosses. The result is that workers
are usually not rewarded for increased production and in many
instances wages do not reflect the nature or output of work.
Workers are then forced to try and interrupt this division by
linking their demands for higher wages either to their ability
to withdraw from production or to passively resist increases
in production by working below optimum capacity.

From the perspective of matching wages to worker productivity
the structural separation which the Act creates between
bargaining forums ( whether centralised or plant level ) which

deal with distributive matters and workplace forums which deal

7T Etkind R " Righte and Power: fallings of tha new Labour Relationsg
Act " South African Labour Bulletin Vol 18. no 2. 199H



44

with cooperative matters is suspect.

However, the drafters clearly had other concerns in mind when
they decided to follow this path. The primary concern, given
the Act’s adherence to competitiveness and productivity is
that business be allowed to run itself without unnecessary

stoppages in the form of industrial disputes.

Workers are allowed to strike in support of a demand that the
employer bargain, and the material results of that bargaining.
However, disputes over dismissals, rights, and agreements will
all have to settled by third party intervention. Thus. the
rationale for structural separation is to leave matters of

managerial prerogative firmly in the hands of employers.
Cosatu had made as one of it’s initial reactions to the Bill
the call for the deletion of restrictions on strike action in
the event of disputes of right.

Only in situations where parties agreed to the use of
arbitration to resolve a particular dispute should there be

restrictions on the resort to industrial action.7®

The old disputes over the extent of employer rights will no

doubt continue to remain a union priority.

In Sender s opinion, a further problem facing development in
South Africa is the huge pay differential that exists between
workers and staff/management. The Deputy Minister of Finance,
Alec Erwin has stressed the need for a complete public service
overhaul to counter this problem. He notes that,” one of the
real problems with the current structure is the gap between
the top and bottom ... where there are too many grades and

complications. 72 It is necessary to redefine the levels of

7E . Coeatu ™ a. stand on the draft L.R.A " The Bhopstaward. April May
1995 The scope of this article prohibits any detailed analysia of the Act a
strike provigione—suffica it to aay that union demandeg simed at allowing
induatrial action owvar matters of right have besen criticised. South African
Labvour Bulletin Vol 19 N 4 Sept 18985

7Y camereon B Straight Jackatad diviesions no longer sccaptabla R
an interview with Alec Erwin " Businass Raport, September 27 1995 at 15.
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the basic system as at present it does very little to promote
the New Ethos, but rather keeps labour® and management locked
in strong adversarial positions, based on hierarchical

superiority.

By closing the huge pay discrepancies that exist the aim is to
bring management and ground level workers closer to a new
working ethos in which both parties have mutual respect for

one another.

Despite the fact that South African imports still vastly
exceed 1its exports, Sender believes another factor hindering
growth is the policy of the Reserve Bank. The high interest

rate is a primary cause for South Africa’s low growth rate.
5.6 QTHER OPTIONS ?

The Japanese system best represents employee/management
cooperation and understanding. However, the Japanese system is
entirely unique. Unlike it”s Western counterparts .the Japanese
firms represent a kind of structured family relationship.
Coliective bargaining is performed almost entirely at plant
level as employer/ee alike recognise the commonality between

them.B@

The domination of enterprise unions represents a fundamental
understanding that matters are better dealt with in-house then

by large industry-wide agreements.

Furthermore, the enterprise unions have the option of falling
back on a statutory duty to bargain should employers be

reluctant to negotiate.

Despite the absence of vast wage gaps in individual companies

the fact that issues are dealt with at plant level means that

Ba Arslxi T " Thae Japznasa model of amploveaa raeprasaentation
Comparative Labour Law Journal Vol 15. 1983 -4
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pay is commensurate with the type of work performed, and more
importantly the level at which the particular company
operates. Productivity and wage increase are far more easily
assessed and adjusted then if a industrial agreement was to
set a minimum condition. Japanese companies that are unable to
compete directly with their larger competitors are better able
to increase productivity and wage levels then their
counterparts in Europe who are forced to adopt industry wide

agreements that are tailored to the needs of big business.

Despite vehement union criticism to the contrary, the
institutionalisation of industrial relations has been
recognised as a possible solution to enhance productivity.
Skhosana., concedes that whilst management and labour will
always have conflicting ideas, ... if such conflict is
institutionalised it can work ©positively ..." much like a

boxer in a ring. Bl

In (South Africa) any system in which industry agreements
cover wage levels the unit price of labour is going to be
artificially high. This is because productivity in small
business can never keep up with the minimum wage levels set
for an industry by big union, big busineés compromises. If
small Dbusiness’s are unable to obtain exémptions from such
agreemeﬁts (the Nedlac agreements do 1little to help in this
regard) then the only option left is to employ fewer people or
close down altogether; neither of which the South African

economy is able to afford.

Sender uses the German example to Jjustify his argument. The
problem is that the German economy is not as structurally
diverse as South Africa’s. This issue is particularly relevant
given the fact that certain sectors here are vastly superior

to others.

21

1996 at 57
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50 whilst across the board wage concessions there are absorbed
by more uniform productivity the same will not hold true here.
To draw a distinction between industry bargained wage levels
and the unit price of labour in the South African context is

therefore unrealistic.
>

5.7 PROQSPECTS FOR THE FUTURE

With an ever growing body of support in favour of increased

competitiveness, it is regrettable that the more militant
aspects of Cosatu still appear trapped in an outdated
socialist philosophy. The Witwatersrand regional shopsteward
council slammed the NEDLAC agreements as being a miserable
compromise .32 For them centralised bargaining exists as a
means of closing the wage gap, alleviating poverty and
reaching socialism. Some South African unions still continue
to push a brand of romantic socialism way out of kilter with
developments internationally. These elements within Cosatu
tend to show 1little understanding of the need for flexible
bargaining. By remaining captive to centralist instincts they
concentrate on pushing the short term benefit of a relatively
privileged minority,B32 turning a blind eye tQ any probable

future conseqguences.

As has already been pointed out however, COSATU is pursuing a
self interest policy which is primarily aimed at keeping the
federation a macro economic force. The irony of the situation
is that by vigorously pursuing centralised bargaining COSATU
could in fact be weakening it’s political base. Jobs lost
during a recession are not easily recreated when the economy
recovers, and higher unemployment means fewer workers to Jjoin

unions.

Y]

B von Holdt K Y Tha LRA agresment...Worker victory or miserable
compromise " South African Labour Bulletin. Vel 19 N 4 September 195

B8« Bugineass and Labour ... Principles at stake Financial Mail.
June 23. 1995
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The constraints that union membership are now placing on the
economy by forcing centralised bargaining structures has the
possibility of retarding growth. They will limit the upside of
the business cycle and its potential to generate higher real
returns, not Jjust to shareholders but to all stakeholders. By
reducing the availability of Jjobs to wunskilled workers, the
existing workforce could become an skilled elite, giving them
a further competitive edge in the market. Prospective
unskilled workers will be wunable to enter the workforce
because most employers will not be able to pay unrealistic
basic wages. If the remuneration of the worker does not

reflect his/her economic contribution, inflation will erode

[ty

the purchasing power of any 1increase achieved in Wag

negotiations...and will induce a recession.

With\unemployment standing at an effective 33%, excluding the
formal sector, the present growth rate of some 3% is hardly
sufficient to absorb the growth in the population.

Furthermore, because South African exports are uncompetitive,
and will probably remain so for as 1long as we follow a
bargaining system that will at best have the kind of effects
© that the German system had on it's competitiveness, our
| palance of payments will always remain under threat.54

Whenever the South African economy heats up the amount of
imports will exceed +the amount of exports. As seems now
imminent, sooner or later that leads to increased interest
rates, which does nothing for the export performance of the
country, but dampens domestic demand. In short, before long,
our fragile 3% boom will turn into a 9% bust or worse and up

goes our unemployment.

B4 on cit nota 37
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5.8 SOLUTIONS

The industrial relations structure should reflect the
diversity/heterogeneity of the South Africaﬁ labour market.

The decision to adopt the moderated German model was probably
not a wise one. The wide range of opinions as to the direction

industrial relations shpuld take clearly illustrates the lack

" v

of a shared wvision. At the expense of over simplification
the wvast majority of discontent in the country stems from
unemployment. The Government has recognised this and committed

itself to competitiveness and productivity.

In order to achieve optimal growth all sectors of the ecohomy
must be allowed to develop, the most important being the small
and medium business sector. The small business sector employs
the vast majority of workers and has the potential to create
an even larger employment base.B5VBy encouraging centralised
bargaining and extending agreements { particularly wage
agreements) to non parties the danger exists that small
business will be unable to absorb unemployed workers due to
unrealistic minimum wage demands. Even if workers were to be
employed the profit margins in such business’s would be
redu%ed to such an extent that growth would be impossible. The
immediate aim is to create a climate in which business is not
only profitable, but profitable encugh to continue expanding

and employing the countries workforce.

88 Nteane B Y Emall buginess development snd cantralisad bargaining
' Financisal Mail June 8 1985
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6. CONCLUSION

The Act’s collective bargaining provisions are 'impressive as a
proposed labour structure. The question haunting practitioners
and academice alike 1is whether our current industrial climate
. is mature enough to adopt the new set of rules. The absolute
reliance on voluntarism, although well intended, is probably a
little ambitiocus. Given the lack of a wunity between organised
labour and business as to the manner in which to transform the
gconomy, the very foundations of the new labour law looks to
be at threat. Without the New Ethos there can be no new

dispensation.

The absence of a legally enforceable duty to bargain is in
line with international developments and the Act’'s voluntarist
agenda. Critices of the Act point to the danger of heightened
industrial action and the demise of smaller unions as possible
consegquences of the new approach. Others feel that the Act’'s
advances in increasing organisational rights will provide an
adequate solution for those wunions trying to make headway
against recalcitrant employvers. It should be remembered that
the duty to bargain does not guarantee either effective
bargaining or agreements. The Act should not be expected to
perform the sort of miracles that are beyond any labour
syvstem. » ‘

The success of the Act’s gamble depends for the nos%\pqgt on
the successful implementation of the Commissipn as ro;Eng,
interventionist mediator and arbiter, and more importantly the
willingness of parties to embrace the new order. If  the
Commission does not enjoy the trust of both management and
labour it will suffer &all the defects of the present system
and none of its laudable objectives will be achieved. - If, QQ“%\
the other hand it is embraced then the critics single greatest

fear is answered. \\‘\:EEE

Sadly, the evidence presented in this article points to a
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industrial climate which is hardly conducive to the type of
environment the Act deems a necessity for the successful

operation of it’s provisions.

The problems associated with the lack of a bargaining duty are
similar to thoses that are expected to plague the new
bargaining councils. Despite obvious government resistance to
" an open season " on across the board wage disputes the issue
remains whether unions will be willing or mature enough to
bypass short term gains for long term prosperity. The
unfortunate reality of the matter is that without the ability,
during.the short term, to at least get employers to negotiéte
on issues of mutual interest could see more frustrated and
volatile union behaviour. Just as the reality of the new
political dispensation is beginning to set in, ( reference is
made here to the fact that short term benefits have not really
been felt by the large proportion of this countries
disadvantaged peoples ) so0 to could unions be left wvery
frustrated with the apparent lack of any progress. It should
be stressed that employer and business co-operation on these
matters is just as, if not more, important than that of their
union counterparts. A uniform criticism of the Act is that the
union movement is not mature enough to work within it"s ( the
Act’s ) parameters. What is more important then, 1is that
Business acts first to show it’s willingness to enter into a
new relationship with labour. For the transition to work this
first phase must take place. It is suggested that big business

is best placed to ensure that this happens.

The problem again appears to be smaller business/union
relationships that operate for the most part wunder a labour
law all unto their own. Should the Act be the subject of
criticism for failing to achieve what is probably beyond the

capabilities of any labour system?

The argument that small business could be adversely affected

by industry bargaining is a valid one. Despite the Act’s

—
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attempts to regulate the extention of agreements to non-
parties, via independant exemption boards., past experience
suggests the need for increased training or rights awareness

measures to be implemented.

It should be remembered that statistice point to the vast
number of exemption applications being agranted. If small
business was made more aware of the rights they possess then
prerhaps their opposition to industry bargaining would be less

vociferous.

The past year has seen labour and business in universal
disagreement on practically all the major issues in the Act.
This stance is particularly disturbing for a number of

reasons.

Firstly, the bargaining issues over which the antagonists have
put up such a fight probably did not warfant that kind of
industrial action. From a Cosatu point of view the omission of
the duty to bargain is not that seriocus. The major unions will
not require the duty as existing relationships will continue
to exist. In the event of employers refusing to negotiate,
such unions will have the necessary " muscle " to force their
way. Furthermore workplace forums will be obligatory in large
establishments and for all purposes they exist as a type of

mandatory bargaining establishment.

As far as big business ig concerned Cosatu’s call for
centralised bargaining is nothing new. The Labour Ministry and
the draft Bill constantly rejected compulsory centralised
bargaining, so why all the fuss? The new bargaininzg councils
are nothing more than an extension of the o0ld industrial

councils.

The real problem then is not so much the content of the Act
but the failure of the madjor parties to recognise the need for

a renewed co-operation on their part if the Act  is going to
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work.

The needless conflict that accompanied the drafting and re-
drafting of the bill is an unfortunate reflection on the state
of South African industrial relations.

Unions still operate as 1if they are labouring under the
apartheid system of old. whilst business is doing very little
to show a willingness to co-operate under a new political

order.

If the Act 1is to have any chance of success then an essential
prerequisite is the stabilisation of industrial relations. If
not, the vision that is the Labour Relations Act 66 of 1885

will almost certainly remain a dream.
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