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1. INTRODUCTION 

Drug use and/or addiction is undoubtedly a serious public health, social and legal matter. The 

legal policy enacted to address drug mis/use has significant ramifications for individuals and 

society. The principal argument of this paper is that South Africa’s current drug policy is 

unsound and unconstitutional. The legislative and policy framework is based on the prohibition 

of certain psychoactive substances deemed illicit and the criminalisation of their production, 

distribution and use, to wit: prohibition drug policy.  

 

Firstly, I contend that prohibition drug policy is unsound on the grounds that it is senselessly 

ineffective and grossly counterproductive. This is because the approach of prohibition and 

criminalisation has failed to deter the demand for drugs, curtail the supply of drugs, or reduce 

the harms that drugs may cause.1 Additionally, I will argue that this policy, in fact, causes 

devastating consequences for society, which greatly exacerbate the harms associated with 

drugs for individuals and their communities.2 Prohibition drug policy has led to the creation of 

a massive and lucrative illicit drug market that engenders crime, violence and corruption.3 It 

has rendered illicit drugs far more dangerous and integrated with criminality than might be 

otherwise under legal regulation.4 Draconian law enforcement measures have led to mass 

incarceration and the imposition of highly disproportionate penalties for non-violent offences.5 

It has diverted valuable public resources into counterproductive law enforcement measures at 

the expense of effective evidence-based public health and education interventions aimed at 

addressing drug misuse.6 Furthermore, it has incited social marginalisation and stigmatisation 

of a significant proportion of the population, many of whom are the most vulnerable people in 

society.7 In light of these ruinous harms, I submit that prohibition drug policy is unsound and 

dissonant with our South African constitutional democracy, which compels a society based on 

democratic values, social justice and fundamental human rights.8 

 

                                                
1 Royal Society for Public Health ‘Taking a New Line on Drugs’ (2016) at 3. 
2 International Drug Policy Consortium ‘Taking stock: A decade of drug policy – A civil society shadow report’ 
(2018) at i. 
3 United Nations Office of Drugs and Crime ‘World Drug Report 2008’ (2008) at 216. 
4 Global Commission on Drug Policy ‘Regulation – The Responsible Control of Drugs’ (2018) at 7-9. 
5 Human Rights Watch ‘Decades of Disparity: Drug Arrests and Race in the United States’ (2009). 
6 International Drug Policy Consortium op cit note 2 at 9. 
7 Royal Society for Public Health (2016) op cit note 1 at 3. 
8 Constitution, Preamble.  
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Secondly, I contend that prohibition drug policy, and the legislation that enacts it, the Drugs 

and Drug Trafficking Act9 (Drugs Act), is unconstitutional. The South African Constitution10 

demands that an infringement of rights be justified. I will argue that the Drugs Act unjustifiably 

violates human rights, including: the right to privacy;11 the right to freedom;12 and the right to 

human dignity.13 Furthermore, alternative drug policies, such as decriminalisation or 

legalisation, are far less restrictive means of achieving the legitimate purpose of drug control 

in society. I therefore submit that the Drugs Act is invalid and unconstitutional, as the 

limitations it imposes on various human rights are unreasonable and unjustifiable in an open 

and democratic society based on human dignity, equality and freedom. 

 

Lastly, I contend that prohibition drug policy ought to be replaced instead by the legal 

regulation of drugs. I submit that legal regulation drug policy is the more effective, just and 

humane drug policy, aptly suited to our South African constitutional dispensation, which, I 

argue, compels a drug policy that takes a human rights-based, public health approach to drug 

control in society. 

 

2. STRUCTURE OF ARGUMENT  

Firstly, this paper will consider the legal framework in respect of South Africa’s drug policy 

and the international drug control regime underpinning it. Secondly, it will consider the history 

of drug policy in order to determine the ideological basis of prohibition drug policy. Thirdly, 

it will challenge prohibition drug policy on the ground that it is unsound policy. This will be 

demonstrated by examining the devastating consequences of the so-called ‘war on drugs’. 

Fourthly, it will consider alternative drug policy models, namely: harm reduction; 

decriminalisation; and legal regulation. Fifthly, it will challenge prohibition drug policy on the 

ground that it is unconstitutional. This will be demonstrated through a constitutionality 

limitations analysis of the Drugs Act, in terms of section 36 of the Constitution. Lastly, it will 

present legal regulation drug policy as the apposite drug control policy for South Africa’s 

constitutional democracy.  

 

                                                
9 Drugs and Drug Trafficking Act 140 of 1992. 
10 Constitution of the Republic of South Africa, 1996.  
11 Constitution, s 14. 
12 Constitution, s 12. 
13 Constitution, s 10. 
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3. PROHIBITION DRUG POLICY  

A drug policy is the legislative, administrative and executive scheme regarding the control of 

certain psychoactive substances considered dangerous and/or dependence-producing. 

Prohibition drug policy refers to the legal system under which the production, supply and use 

of specified psychoactive substances, ie illicit drugs, are proscribed by law, and persons 

contravening such laws are subject to criminal punishment.14 Essentially, prohibition drug 

policy bans the trade in and the consumption of illicit drugs under criminal penalty of law. 

Drugs and drug abuse are dealt with in terms of the criminal justice system. In this way, 

stringent law enforcement together with severe penal sanctions are used in pursuit of the 

professed aim of deterring and eliminating illicit drug use.15 Accordingly, the primary focus of 

the State is on the arrest, prosecution and imprisonment of drug sellers and drug users. 

 

Significantly, the depravation of liberty of an individual by the State is deemed a legitimate 

consequence of prohibition drug policy. The policy authorises the State to inhibit persons from 

engaging in voluntary, non-violent actions of drug consumption, as well as outlaws mutually 

consenting transactions of drug trade. It is important to recognise that, by definition, drug use 

and drug trade offences are themselves non-violent actions. Any other criminal offence that 

may be committed in connection with illicit drugs, eg robbery, murder, etc, is a separate crime, 

and the criminal justice system is already constituted to deal with such offences involving, for 

example, involuntary force against another person.16 The criminalisation of drugs is therefore 

the most intrusive form and exercise of state authority over its citizens. This is because it 

imposes state control and limitation of an individual’s private conduct. Noncompliance results 

in penal sanction, which can involve the ultimate deprivation of freedom: arrest and 

imprisonment. It is therefore crucial to determine whether the limitation of rights that drug 

prohibition entails is justifiable and valid. 

 

The professed purpose of prohibition drug policy is to deter and eliminate illicit drug use.17 

Criminalising both drug sellers and drug users is purported to be a necessary means of 

dissuading drug use. Prohibition is therefore a paternalistic and moralistic approach to drug 

policy. It is paternalistic, as the State assumes authority to restrict the freedom and 

                                                
14 Transform Drug Policy Foundation ‘After the War on Drugs: Blueprint for Regulation’ (2009) at 16. 
15 J A Inciardi The Drug Legalization Debate 2 ed (1999) at 20.  
16 J Ostrowski ‘The Moral and Practical Case for Drug Legalization’ (1990) Hofstra Law Review vol 18 issue 3, 
article 5 at 609. 
17 Inciardi op cit note 15 at 20. 



 6 

responsibility of individuals in their supposed own interest. The assumption being that certain 

psychoactive substances – illicit drugs – are so harmful (physically or morally) that they must 

be prohibited in order to prevent drug users from doing harm to themselves or others. It is 

moralistic, as drug prohibition is intended to shape norms about the righteousness of drug use. 

The State imposes its conception of which psychoactive substances are ‘bad’, and therefore 

illicit, while other similarly harmful psychoactive substances, such as alcohol, tobacco and 

pharmaceuticals, are legal, or more accurately, legally regulated. I will show below that 

prohibition is in fact rooted in moral and social reform movements reflecting the American 

culture and values of the times,18 including stark racial prejudices. Nevertheless, it may be 

argued that the State often has an important role to play in all societies in guiding its ‘moral’ 

values. It is important to note, however, that in our constitutional democracy any limitation by 

the State of individual rights, whether in an individual’s own interest or the interests of others, 

must be justified. Moreover, any moralism or value judgement must be in accordance with the 

“objective, normative value system”19 embodied in the Constitution. 

 

Advocates for prohibition primarily argue that decriminalisation or legalisation of drugs would 

lead to an increase in drug use and addiction,20 as well as increase the incidence of drug-related 

harms. I will however argue that the evidence refutes this supposition, and that prohibition 

itself in fact causes most drug-related harms. Furthermore, prohibitionists argue that illicit drug 

use is immoral; it further disrupts the family structure; it jeopardises public health and safety, 

including increased risks of HIV/AIDS from injection drug use; it increases crime due to use 

and addiction consequences; and it disproportionately harms marginalised groups and the 

poor.21 Conversely, I will contend that it is in fact prohibition drug policy that exacerbates these 

harms associated with drug use. Finally, prohibitionists argue that decriminalisation or 

legalisation of drugs would imply an endorsement of drug use, particularly among the youth, 

thereby lowering perceptions of harm and risk.22 I will argue, however, that legal regulation 

does not automatically imply a state endorsement, but rather allows for responsible public 

health education and management of the risks of drug use. By way of analogy, the legal 

regulation, including age restriction, together with public health information and social 

                                                
18 Ibid. 
19 Carmichele v Minister of Safety and Security [2001] ZACC 22 (CC) para 54. 
20 Inciardi op cit note 15 at 20. 
21 Ibid. 
22 Ibid. 
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awareness campaigns in respect of tobacco, does not endorse cigarette usage, but instead 

responsibly and transparently controls it. 

 

4. LEGAL FRAMEWORK 

4.1 International  

The overarching legal framework for drug prohibition worldwide is established in three main 

United Nations Drug Conventions: the Single Convention on Narcotic Drugs of 1961 (Single 

Convention);23 the Convention on Psychotropic Substances of 1971 (Psychotropics 

Convention);24 and the Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic 

Substances of 1988 (Trafficking Convention).25 This international scheme provides the legal 

basis for most countries’ domestic drug control legislation,26 including that of South Africa.27 

 

The UN Drug Conventions prohibit the possession, use, trade in, distribution, import, export, 

manufacture, and production of drugs for purposes other than medical and scientific.28 

Importantly, the possession, purchase or cultivation of drugs for personal consumption is 

established as a criminal offence.29 In this way, prohibition and criminalisation is instituted as 

the dominant drug policy approach in the international drug control regime.  

 

While the Conventions are binding on its signatories, I argue that its enforcement is “[s]ubject 

to [a country’s] constitutional principles and the basic concepts of its legal system”.30 

Therefore, I submit that South Africa ought not be bound by the UN Drug Conventions, as I 

argue that prohibition drug policy is unconstitutional. In this regard the South African 

Constitutional Court has held that, “. . . South Africa must ensure that its obligations in terms 

of those agreements are not in breach of its constitutional obligations. This Court cannot be 

                                                
23 United Nations Single Convention on Narcotic Drugs, 1961. 
24 United Nations Convention on Psychotropic Substances, 1971. 
25 United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 1988. 
26 Approximately 180 countries are parties to the three UN drug conventions. 
See: https://treaties.un.org/Pages/ParticipationStatus.aspx?clang=_en 
27 South Africa has assented to all three UN drug conventions.  
See: https://treaties.un.org/Pages/ParticipationStatus.aspx?clang=_en 
28 Article 4 of the Single Convention. 
29 Article 3 of the Trafficking Convention. 
30 Article 3 of the Trafficking Convention. 
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precluded by an international agreement to which South Africa may be a signatory from 

declaring a statutory provision to be inconsistent with the Constitution”.31 

 

4.2 South Africa 

Having subscribed to the UN Drug Conventions,32 South Africa gave effect to the provisions 

thereto and enacted the Drugs and Drug Trafficking Act (Drugs Act).33 The Drugs Act prohibits 

the manufacture and supply of “scheduled substances”34;35 the use and possession of drugs;36 

and the dealing in drugs.37 Drugs are defined as “any (dangerous) or (undesirable) dependence-

producing substances”.38 These are deemed to be those so listed in the Schedules to the Drugs 

Act, such as cocaine, ecstasy, heroin, etc, with the notable exceptions of alcohol and tobacco. 

Importantly, the Drugs Act criminalises the supply of, the trade in and the use of drugs,39 and 

imposes a penal sanction for offences in respect thereto.40 Notably, the Drugs Act enacts legal 

presumptions which ease the ordinary burden of proof upon the State,41 concomitantly 

encumbering the accused with the burden of proof of innocence not normally found in South 

African criminal law.42 Essentially, the non-medical use and sale of psychotropic substances 

(with the notable exceptions of alcohol and tobacco) are prohibited in SA under pain of criminal 

sanction.43 Thus, SA’s drug control framework is fundamentally punitive in nature and is 

implemented through the criminal justice system.44 

 

In addition, South Africa has adopted a National Drug Master Plan (NDMP), in terms of the 

Prevention of and Treatment for Substance Abuse Act.45 The NDMP is supposed to comprise 

                                                
31 Minister of Justice and Constitutional Development and Others v Prince; National Director of Public 
Prosecutions and Others v Rubin; National Director of Public Prosecutions and Others v Acton and Others [2018] 
ZACC 30 (CC) para 82. 
32 South Africa has also ratified the 2000 Convention on Trans-National Organised Crime and is a signatory to 
both the African Union and the Southern African Development Community (SADC) Drug Control Protocol. 
33 Drugs and Drug Trafficking Act 140 of 1992. 
34 Drugs Act, s 1: “scheduled substance” means any substance included in Part I or II of Schedule 1, which are 
the substances deemed useful for the manufacture of drugs. 
35 Drugs Act, s 3. 
36 Drugs Act, s 4. 
37 Drugs Act, s 5. 
38 Drugs Act, s 1. These are listed in terms of Part I or II or III of Schedule 2 of the Drugs Act. 
39 Drugs Act, s 13. 
40 Drugs Act, s 17. 
41 For example, Drugs Act, ss 20 and 21. 
42 J Burchell Principles of Criminal Law 5 ed (2016) at 823. 
43 Ibid at 821. 
44 Monique Marks and Simon Howell ‘Cops, drugs and interloping academics: an ethnographic exploration of the 
possibility of policing drugs differently in South Africa’ (2016) Police Practice and Research vol. 17, no. 4, at 
341. 
45 Prevention of and Treatment for Substance Abuse Act 70 of 2008.  
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the national strategy for the management of substance abuse and the measures to control and 

manage the supply of and demand for drugs in SA.46 It is a policy developed by the Department 

of Social Development (DSD) that aims to enable cooperation between government and 

stakeholders in the field of substance abuse prevention by defining priorities and allocating 

responsibility for drug control efforts.47 

 

Significantly, the NDMP 2019-202448 (the Plan) “recognises that the punitive approach has 

not been successful in tackling drug-related problems. Instead, emphasis should be placed on 

evidence-based public health and social justice principles that focus on individuals, families, 

communities, society as a whole, and must underscore social protection and health care instead 

of conviction and punishment”.49 Further, “it is necessary to form relationships between the 

criminal justice and public health sectors, and to change laws and/or norms to support 

evidence-based harm reduction”.50 Accordingly, I submit that the proposed national strategy 

for substance abuse management is incongruent with the predominant national legal structures 

and systems for drug control in SA.51 The Drugs Act is, nevertheless, the prevailing 

authoritative drug control legislation. Hence the need to challenge the constitutionality thereof. 

 

5. HISTORY OF DRUG PROHIBITION 

Humans (and animals) have been using psychoactive substances such as cannabis, coca and 

opium for thousands of years.52 The purposes for this usage are as varied and widespread as 

the cultures are globally. Drugs are used for spiritual, nutritional, medicinal, therapeutic, social 

and recreational practices. However, the international governmental control of the production, 

distribution and use of certain psychoactive substances arose only in the twentieth century. 

Governmental drug control certainly appeared in part as a response to disconcerting increases 

in drug abuse and addiction in the modern world. However, I argue that the particular drug 

policy – prohibition – instituted in order to address the matter of drug control in society has 

                                                
46 Prevention of and Treatment for Substance Abuse Act, s 3. 
47 National Drug Master Plan 4th Edition 2019 To 2024 South Africa Free Of Substance Abuse, Department of 
Social Development at 13. 
48 National Drug Master Plan. 
49 National Drug Master Plan at 14. 
50 National Drug Master Plan at 60. 
51 Simon Howell and Katherine Couzyn ‘The South African National Drug Master Plan 2013-2017: A critical 
review’ (2015) SACJ at 1. 
52 Kristin Romey ‘Ancient Cannabis 'Burial Shroud' Discovered in Desert Oasis’ National Geographic 4 October 
2016, available at  
https://www.nationalgeographic.com/news/2016/10/marijuana-cannabis-pot-weed-burial-shroud-china-
ancient-discovery-scythians-turpan-archaeology-botany/, accessed on 9 March 2021. 
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been intrinsically influenced by various external interests not directly related to the potential 

harmfulness of the psychoactive substances themselves.53 These include ideology, economic 

interests, domestic and international politics, and, significantly, racial and social prejudices. 

Correspondingly, the United States of America has been the major driver in international drug 

control efforts since its inception.54 US domestic and foreign policy has forcefully propounded 

the prohibition-based approach to drug policy, and its dominance continues, as exemplified by 

the soi-disant ‘war on drugs’. 

 

5.1 Historical prelude 

Initially, government control over drugs was minimal and mostly considered as part of the 

private sphere. Drug use and addiction was deemed as a personal or a medical matter,55 and 

was therefore treated as a health issue as opposed to a criminal matter warranting judicial 

punishment. At the turn of the twentieth century throughout Europe and North America people 

of various social classes used drugs such as opium and coca in various forms for mostly 

palliative and therapeutic purposes; throughout Asia people consumed opium; in East Africa 

people consumed khat; in the Andean regions of South America people consumed coca leaf; 

and across the world people consumed cannabis. All for cultural, social and recreational 

purposes. And of course these practices continue to this day. US pharmacies (which are called 

drug stores to this day) sold over-the-counter products containing the same ingredients as 

heroin and cocaine. Common cough mixtures contained opiates, and Coca-Cola was indeed 

made using the same plant as insufflation cocaine.56 Notably, these drugs were typically 

pharmaceutical opiates or organic cultivars of higher purity (ie free from adulterants or 

poisons) and of much lower potency than today’s illicit equivalents (eg heroin, crack cocaine, 

crystal methamphetamine). Due to the numerous preparations and derivatives of psychoactive 

substances, such as opium, being commercially available and widely used, opiate addiction 

rates are thought to have been comparatively high.57 However, this was initially not regarded 

as especially problematic, particularly when compared to alcohol and alcoholism. And it was 

certainly not as problematic and harmful as it later became through the twentieth century to 

                                                
53 J Sinha ‘The History and Development of the Leading International Drug Control Conventions’ (2001) 
International Centre on Human Rights and Drug Policy, available at  
https://www.hr-dp.org/contents/1114, accessed on 9 March 2021.  
54 Ibid. 
55 D T Courtwright ‘A Century of American Narcotic Policy’ in D R Gerstein and H J Harwood (eds) Treating 
Drug Problems vol 2 Committee for the Substance Abuse Coverage Study, Institute of Medicine (1992) at 2. 
56 J Hari ‘Chasing the Scream’ (2019) at 6. 
57 Courtwright op cit note 55 at 2. 
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now. This paper aims to show that these substantial harms are largely as a result of the 

prohibition and criminalisation-based approach instituted as the principal drug control policy. 

 

Alcohol was (as it is now)58 comparatively far more harmful to both users and broader society. 

It was recognised that while drugs like opium and cannabis pacified users, drugs like alcohol 

potentially aggravated a person’s behaviour. Alcoholics were notoriously unruly and truculent 

often injuring themselves and others. Alcoholics’ behaviour was a public nuisance which 

caused serious social harms. In the USA this eventually led to an influential reform coalition, 

consisting of mainly white, middle-class Protestants to censure alcohol as the principal source 

of social problems. They professed that drinking alcohol was morally wrong, because it led to 

drunkenness, and drunkenness led to gender-based violence, abandoned children, sexual 

promiscuity, corruption, poverty, insanity, early death, and of course eternal damnation. 

Significantly, drinking alcohol was also objectionable because it was associated with certain 

social groups whose morality was questioned: Catholic immigrants, criminals, vagrants, casual 

labourers, the poor, and urban blacks.59 These reformers eventually achieved their aim through 

governmental enactment of America’s national prohibition of alcohol.60 Alcohol prohibition 

ultimately failed, and the nationwide ban on the production, importation, transportation, and 

sale of alcohol only lasted from 1920 to 1933. During this period ‘the Prohibition Era’ become 

notorious with violent gangsterism, corruption, and importantly, and indeed the very cause of, 

a highly lucrative illicit market in bootlegged alcohol. 

 

5.2 Changing demographics of drug users: racism  

As had been the case with alcohol, the authoritative attitude towards drugs and addicts changed 

significantly in the early twentieth century. It is argued that this shift in attitude was due to 

changing perceptions of, importantly, the social and cultural identity of drug addicts, how they 

picked up their habits, and their supposed behaviour under the influence of drugs.61 As with 

alcohol prohibition, contempt for users, imbued by class and ethnic prejudice, was a significant 

factor in the institution of prohibitive drug control legislation. 

 

                                                
58 D Nutt et al ‘Drug harms in the UK: a multicriteria decision analysis’ (2010) The Lancet vol 376 issue 9752. 
59 Courtwright op cit note 55 at 2-3. 
60 The Eighteenth Amendment to the US Constitution, and the law that implemented it: the National Prohibition 
Act 1919 (Volstead Act). 
61 Courtwright op cit note 55 at 4. 
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In the Global North opiate addicts were originally often upper and middle-class whites, many 

of whom had begun using medicinal opiates such as morphine, which were commercially 

advertised to relieve the symptoms of various ailments ranging in severity. Generally, these 

addicts did not cause any great social harm or public disruption, and addicts were thought to 

suffer from a private vice.62 An official government study found that before stringent drug 

prohibition was instituted, 75 percent of self-described addicts (as opposed to merely users) 

had steady employment, about 22 percent of addicts were wealthy, while only 6 percent were 

poor.63 However, the demographics of drug use were changing, and with it the concomitant 

prejudices associated with these demographics followed. 

 

Michelle Alexander convincingly argues that the main reason for draconian drug control laws 

being enacted in the USA was that racial and ethnic groups were using certain psychoactive 

substances, consequently disrupting the social order and purportedly corrupting whites.64 A 

major development in the addict demographic through the first half of the twentieth century 

was the growing use of heroin by black men. It is argued that drug use among blacks was 

largely an accessory to urbanization.65 Blacks were not considered prevalent drug users early 

in the twentieth century. Primarily living in the rural South, they were mostly poor with less 

access to opiates than whites, who could afford doctors and pharmaceutical medicines. Racial 

segregation laws (Jim Crow), disfranchisement, poverty, industrialisation, etc led to millions 

of blacks leaving the countryside for cities. Virulent racism of the times ensured educational 

and occupational limitations for blacks. Unemployment and poverty were (and continue to be) 

conducive to substance abuse, making urban blacks especially vulnerable.66 While white urban 

immigrants were able to move from the city to safer neighbourhoods through economic 

mobility, blacks were mostly trapped in the inner city with inferior schools, inadequate services 

and crime, thus installing the permanence of the ‘black ghetto’ and inner-city slums.67 An 

environment which virtually assured the perpetuation of poverty, drug abuse and addiction, 

and which of course continues in cities across the world today. 

 

                                                
62 Ibid at 3. 
63 Hari op cit note 56 at 36. 
64 Michelle Alexander The New Jim Crow: Mass Incarceration in the Age of Colorblindness (2012). 
65 Courtwright op cit note 55 at 19. 
66 Ibid. 
67 Ibid. 
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The governmental approach taken was a need to suppress drug addiction to the extent of 

instituting extreme measures: prohibition and criminalisation. However, I argue that a 

fundamental issue was overlooked, and continues to be underrepresented, in the authorities’ 

drug misuse analysis and policy response. In order to adequately address the drug addiction 

afflicting blacks at the time (and indeed almost all drug addiction presently), it would be 

necessary to address the dire economic and social conditions in black communities.68 Instead, 

the government doubled-down on criminal law enforcement mechanisms, and progressively 

stiffer judicial mandatory sentences for the possession and sale of drugs were enacted. As the 

criminal law enforcement measures targeted already disadvantaged and vulnerable groups, like 

poor racial minorities, the resultant criminality from minor drug offences exponentially 

exacerbated the problem. In effect condemning entire social groups to lives of criminality. A 

policy failure which still persists today. 

 

A proper consideration of the historical development of drug policy must take into account the 

influence of prominent individuals who have greatly shaped the global drug control regime 

with their status, beliefs and prejudices. Perhaps few did so more than Harry J Anslinger. Harry 

Anslinger was the first and longest standing commissioner of the Bureau of Narcotics (the 

precursor to America’s Drug Enforcement Administration (DEA)), which sprung from the US 

Treasury Department’s Prohibition Unit's Narcotics Division, partly to distance it from the 

tumult over the failure of alcohol prohibition.69 Anslinger is widely recognised as having had 

a considerable impact on the development of US drug policy, and consequently international 

drug control.70 As the original ‘drug czar’, many regard him as the founding father of the war 

on drugs.71 

 

It is argued that Anslinger’s drug control policy was inexorably and often blatantly linked with 

racism.72 Similarly, racist views prevalent of the times necessarily coloured the public 

perception of drug addiction, and thus informed drug policy in general to devasting effect. 

Anslinger conflated drug use, race and culture. He was quoted as saying, “Reefer makes darkies 

                                                
68 Ibid at 21. 
69 Ibid at 13. 
70 J C McWilliams ‘Unsung Partner against Crime: Harry J. Anslinger and the Federal Bureau of Narcotics, 1930-
1962’ (1989) The Pennsylvania Magazine of History and Biography 113(2) at 208. 
71 J C McWilliams The Protectors: Anslinger and the Federal Bureau of Narcotics (1930–1962) (1990) at 187. 
72 Colin Moynihan ‘An Exhibition Tells the Story of a Drug War Leader, but Not All of It’ The New York Times 
10 August 2020, available at  
https://www.nytimes.com/2020/08/10/arts/design/Anslinger-drug-czar-exhibition.html, accessed on 9 March 
2021. 
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think they’re as good as white men”. Also, “There are 100 000 total marijuana smokers in the 

US, and most are Negroes, Hispanics, Filipinos and entertainers. Their Satanic music, jazz and 

swing result from marijuana use. This marijuana causes white women to seek sexual relations 

with Negroes, entertainers and any others”.73 He was able to exploit the public’s antidrug 

sentiment that arose from the transformation of the demographics of the addict population. 

Opium smoking was popular among Chinese labourers; heroin and cocaine use was associated 

with blacks; and marijuana (cannabis) was linked to Mexicans. This public sentiment was 

facilitated by exaggerated statistics and propagandists – notable government officials would 

produce official reports of drugs use, crime and race correlations, which contemporary studies 

have found to be highly unsystematic, statistically inaccurate and grossly biased.74 The media 

also sensationalised and propagated false racist narratives around drug addiction. For example, 

The New York Times newspaper ran stories typical of the time with headlines such as, ‘Negro 

Cocaine “Fiends” New Southern Menace’,75 which claimed that cocaine was turning blacks 

into ‘superhumans’ who could withstand multiple gun shots; or ‘Mexican Family Go Insane’,76 

which promoted the false claims of cannabis-induced ‘reefer madness’. 

 

In this way, I argue that prohibition drug policy was entrenched by successfully appealing to 

the social conservatism, anti-intellectualism and xenophobic and racial fears of the majority of 

the American public. The government authorities and officials relied on the antidrug public 

consensus – cultivated by the media, which consistently portrayed drug traffickers as violent 

villains, and users as subhuman – to implement draconian drug laws and excessively severe 

prison sentences that would ultimately give rise to America’s prison-industrial complex,77 as 

well as the highly disproportionate prison population of drug offenders internationally.78 

 

5.3 Moralism  

I argue that the changing demographics of drug addiction were exaggerated to highlight the 

narrative of a deviant subculture which threatened socially conservative norms of the time. The 
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social and cultural identity of drug addicts and the manner in which they picked up their habits 

were relevant. The majority of new drug users were introduced to illicit drugs by, and then 

often became part of, a network of experienced users and dealers. An illicit subculture 

seemingly formed and perpetuated itself through incessant recruiting.79 Drug use and addiction 

went from being a private condition to a socially stigmatised affliction. Drug addiction was 

analogised to sexually transmitted diseases; as an infection that was acquired by engaging in 

forbidden self-gratification with evil abettors.80 Addicts were deemed unsavoury and 

dangerous, because, like STDs, they could afflict the lives of innocent others. 

 

I therefore argue that the prohibition-based drug laws that ensued were in essence morality 

laws. Such laws serve a dual purpose: They are symbolic; defining and reiterating norms as 

according to the authority. In addition, they are instrumental; employing state power to restrict 

or eliminate the objectionable behaviour.81 The state authorities made a judgement regarding 

the morality of the use of certain illicit drugs (as opposed to legal drugs such as alcohol and 

tobacco) and enforced this moral determination as law. Certain psychoactive substances were 

deemed ‘bad’ (morally wrong), and thus must be forbidden, as they had a pernicious effect on 

individuals and society. Significantly, this pernicious effect comprised of drug use and 

addiction being linked with undesirable social groups based on class, cultural and racial 

prejudices. Once drug use became identified with otherwise immoral or unliked social 

groups,82 drug prohibition was instituted in accordance with a familiar historical legislative 

response. Throughout history, adjudged ‘deviant’ groups in society, which have become large 

or threatening enough to the authoritative norms,83 have been persecuted through governmental 

action. For example, heresy laws of the Middle Ages (or presently in some parts), or laws 

oppressing people in the LGBTI community, or racially discriminatory laws of apartheid.  

 

Notably, the unprecedented restrictiveness of prohibition drug policy is highlighted by the fact 

that, when enacted, prohibition of alcohol applied only to manufacture and sale. Personal use 

and consumption was not proscribed, and importantly users and addicts (alcoholics) were not 

effectively criminalised. By contrast, however, there was a powerful, visceral fear of drug users 
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and addicts and all they stood for as propagated by public officials. Thus, I argue that it was 

the social and moral connotations of drug use and addiction that mattered more in the public’s 

perception, rather than the actual mental and physical effects of the drugs themselves.84 In this 

way, the drug users themselves were targeted as being dangerous, and consequently vilified, 

stigmatised and marginalised from accepted society. This self-referential process is 

exacerbated when the drug using groups are also associated with already feared, hated or 

discriminated against cultural, racial or economically vulnerable people.   

 

I argue that a consequence of the adoption of a drug policy based on social morality was the 

favouring of drug control implemented through draconian criminal law enforcement, and 

eschewing a policy based on scientific and medical practice and treatment. For example, the 

initial allowance for good faith medical treatment for drug addicts in the early twentieth century 

was soon quashed by the strict interpretation of criminal drug laws by notoriously harsh law 

enforcement measures. Law enforcement officials pursued an aggressive anti-maintenance 

policy,85 and indicted numerous criminal prosecutions against addicts, doctors and 

pharmacists. It was recognised by physicians in the field that illicit drugs were of a lesser (or 

unproven) danger than other psychoactive substances like alcohol and tobacco, and that addicts 

would become seriously ill without regular use. However, through threats and actual 

prosecutions US law enforcement was able to instil enough fear in private legal providers 

(physicians and pharmacists) to prevent the treatment of drug addicts.86 Nevertheless, 

recognising the potential health crisis, as well as the possible criminal entailments this ensued 

through facilitating a black market for drugs, in the early 1920s a number of US cities and 

towns set up municipal ‘narcotic clinics’. These public facilities dispensed drugs such as 

morphine, cocaine or heroin cheaply to their registered patient addicts as a form of organised, 

public drug addiction treatment (maintenance). However, all of these clinics were eventually 

shut down by the US federal government. The US government was determined to eliminate 

both illicit and licit sources of drugs for addicts. They viewed the clinics as dangerous 

precedents and potential obstacles to the rigorous enforcement of the stringent drug laws. 

Accordingly, they worked to abort them through a combination of critical inspections, threats 
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and law enforcement pressures.87 By way of another example, the legal classification of illicit 

drugs into different schedules corresponding to their supposed dangerousness is not rational, 

as it is not based on scientific determination of the potential harmfulness of the respective 

drug.88 This is most clearly evidenced by the inaccurate inclusion of psychoactive substances 

such as cannabis, until recently, being legally scheduled in the same category as heroin, the 

most serious schedule. They were combined legislatively, because of the presumption that both 

were euphorigenic, potentially dependence-forming and associated with crime,89 regardless of 

the actual pharmacological evidence, or rather the lack thereof. This is notable because it 

evidences the unscientific and morality-bias assumptions that informed, and continue to 

inform, drug control legislation. In this way, rational, evidence-based scientific and medical 

research around drugs was, and continues to be, eschewed in favour of the prevailing ideology 

and politics. 

 

5.4 US influence 

Analysts argue that the United States of America has been the major driver in international 

drug control efforts since the beginning of global drug policy.90 The USA sought to achieve its 

domestic drug control objectives by pushing for drug prohibition directly at cultivation sources 

internationally. It understood that the drug trade was global, which required prohibitive drug 

control on an international scale. This needed international diplomatic efforts to ensure strict 

worldwide enforcement. Accordingly, the American drug control policy of prohibition and 

criminalisation was forcefully pushed through international drug control forums, often 

instigated at the instance of the USA, at the League of Nations, and then the United Nations. 

The US international delegation was aggressively represented by Episcopal Bishop Charles 

Henry Brent, whose religious conservativism drove his crusade against opium in the early 

twentieth century; Dr Hamilton Wright, a foremost antidrug crusader whose stark racist views 

motivated his antidrug campaign;91 and from the early 1930s, Harry Anslinger, who was 
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appointed as the US representative to the UN Commission on Narcotic Drugs (CND). 

Consequently, almost every major international conference and commission on drug control 

was formed through American pressure and influence.92 

 

Analysts argue that it is not coincidental that US drug policy dovetailed with its foreign 

policy.93 America’s military and ideological rivals were simultaneously and advantageously 

assailed for their role in drug supply: for example, ‘Imperial’ Japan, ‘Communist’ China, and 

‘Castro's’ Cuba.94 This strengthened the favoured prohibition and criminal law enforcement-

based drug policy domestically in America, and consequently provided further justification for 

vigorously pursuing prohibition drug policy internationally. After World War II the USA was 

able to leverage its newfound hegemony to force the other nations of the UN towards a 

prohibition-based drug control system. A range of international relations matters from military 

support, to economic trade deals, to foreign aid, were used as incentives to entice or coerce 

reluctant states to embrace the US drug control model of prohibition.95 By way of example, in 

the 1930s the USA cut off exports of Mexico’s licit supply of medical opiates for its hospitals 

– in effect depriving patients of legal medical pain relief for standard medical procedures – 

until Mexico agreed to adopt the prohibition-based model.96 The tragic irony is that the country 

that has since suffered the most devastating consequences of drug prohibition recognised early 

on the damaging effects that prohibition drug policy can cause (as exemplified by the failure 

of alcohol prohibition in the USA), but was bullied into compliance, due to geo-political 

international relations. A trend that continues today. 

 

Having no modern cultural affinity for organic drug use, such as chewing coca leaves, and 

grappling with the effects of drug abuse (of much headier processed drugs) among their 

citizens, Western global powers, lobbied by powerful pharmaceutical manufacturing 

companies, advocated stringent controls on the production of organic raw materials and on 

illicit trafficking.97 Efforts were thus concentrated on attempting to control the cultivation, 

production and distribution of drugs at their source nations. In this way, Western powers gained 

political capital domestically in a time of social conservatism and for being ostensibly ‘tough 
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on crime’, while shifting the real burden of drug control to developing countries in Latin 

America and Asia and now West Africa. These ‘organic drug material states’ had no cultural 

inclination or drug problem initially, and were open to socio-cultural organic drug use, with it 

having been a part of their societies for centuries.98 However, they did not have the economic 

or military power to resist a policy initially imposed on them by the ‘drug manufacturing and 

retail states’ of primarily Western industrialised nations.  

 

5.5 Summary 

It is evident that the history of international drug control provides context which cannot be 

overlooked in assessing the viability and justifiability of the current drug control policy of 

prohibition. Conceived out of (hypocritical) puritanical Western ideology and motivated by 

stark racial prejudice, the underpinnings of the policy are morally compromised. Contempt for 

users imbued by class and ethnic prejudice was a significant factor in the institution of 

prohibitive drug control legislation. By successfully appealing to the social conservatism and 

bigotry of the times, the authorities were able to entrench extremely oppressive morality-based 

drug laws. The USA and colonial powers were confronted with the adverse effects of drug 

abuse and addiction domestically, concomitant with increased social and economic disruption 

as a result of urbanisation, immigration and economic anxiety. But instead of seeking to address 

both the demand-side factors of drug misuse – such as the socio-medical aspects – as well as 

the supply of drugs, emphasis was concentrated especially on the latter. The people were thus 

convinced that the role of the government was to eliminate suppliers, dealers and users of 

drugs, due to their danger; both of the substance and the user themself. This however was a 

legislative, administrative and executive decision, and not providence. One that absolved the 

government of the responsibility to address the important aetiological factors around drug 

abuse, and to assess alternative, less socially destructive approaches to drug policy. In this way, 

the ideological interests of developed nations, directed by the US, drove the establishment of 

an international drug control regime which prioritises punishment through the criminal justice 

system, rather than treatment through public health. Correspondingly, in 1971 then American 

President Richard Nixon formally launched the global ‘war on drugs’.99 An international 

campaign, led by the USA, of drug prohibition, military aid and military intervention with the 
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objective of eliminating the production, distribution and consumption of certain psychoactive 

substances deemed illicit. Often at any and all cost. 

 

6. CRITIQUE OF PROHIBITION DRUG POLICY: UNSOUND 

I contend that prohibition drug policy is unsound on the grounds that it is wastefully ineffective 

and vulgarly counterproductive. This is because the drug policy approach of prohibition and 

criminalisation has failed to deter demand, curtail supply, or reduce the harms that drugs may 

cause.100 Furthermore, I argue that this policy, in fact, causes devastating consequences for 

society, which greatly exacerbate the harms associated with drugs for individuals and their 

communities.101 This will be demonstrated by examining the devastating consequences of the 

‘war on drugs’. 

 

6.1 The Drug War 

The war on drugs is estimated to have cost more than one trillion dollars (and counting) over 

the last fifty years.102 The enforcement of global prohibition, costing at least US$100 billion a 

year, has resulted in one in five prisoners worldwide being imprisoned for drug offences, the 

vast majority of whom for drug possession for personal use only.103 In South Africa drug users 

constitute more than 80% of drug-related offences.104 And far from the objective of eliminating 

production, supply and use approximately 275 million people use illicit drugs worldwide. In 

South Africa drug users constitute approximately 7% of the population.105 Thus, contributing 

to a black market with an annual turnover of approximately US$500 billion.106 Supply 

reduction efforts have proven ineffective with data from the United Nations Office on Drugs 

and Crime (UNODC) showing no reduction in the global scale of cultivation of opium, coca 

and cannabis between 2009 and 2018.107 With regard to demand, again, UNODC data show no 

significant progress either on reducing demand, or on reducing drug-related health and social 

risks.108 While prohibition policy has thus proven ineffective and costly, I argue that it is also 

devastatingly damaging on people and their communities. I submit that the harmful 
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consequences of the war on drugs including the following:109 engendering crime and enriching 

criminals; undermining peace and security; undermining social and economic development; 

causing environmental devastation; endangering public health; and jeopardising human rights.  

 

6.2 Engendering crime and enriching criminals 

A principal rationalisation for the war on drugs is that it is necessary to combat drug crime.110 

I however argue that this narrative is in fact utterly misleading. This is because the drug war 

itself creates and sustains much of the criminality that it is supposed to thwart.111 To 

demonstrate this, it is crucial to understand the distinction between the harms of drug use, and 

the drug-related harm of associated crime.112 The health and social harms of drug use are as a 

result of the consumption of potentially harmful psychoactive substances themselves. It 

includes the mental and physical health and relational issues that can arise from drug misuse. 

This is separate from drug-related harms, which are not directly caused by drug use per se, but 

are associated and often conflated with drug use. These include the crime, violence and 

corruption that has become integrated with the illicit drug trade. I submit that this criminality 

is not due to drug use itself, but rather is a consequence of the adoption of prohibition drug 

policy and the ensuing war on drugs. 

 

6.2.1 Creating a thriving criminal drug market 

The paradox of how prohibition of drugs results in criminality that it is supposed to eradicate 

is thus. Simple economics dictates that the legislative prohibition of a substance does not 

eliminate the market for that illicit substance where there are nevertheless strong incentives for 

that market to exist. The incentives being that there is a high demand for drug consumption,113 

and therefore there is a lucrative profit motive for suppliers of said drugs. This illicit drug 

market is made more lucrative by the fact that it is unlawful. Prohibition puts heavy pressure 

on the supply of drugs which causes the massive inflation of drug prices.114 This inflated price 

reflects the risk related to trafficking in an illegal substance (eg evading and/or bribing law 
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enforcement), as well as the unrestrained racketeering that can occur in an unregulated 

market.115 This creates a huge profit incentive for criminal entrepreneurs to engage in the drug 

trade. In addition, it creates acquisitive crime116 by indigent drug addicts trying to support their 

costly dependency. It is noteworthy that the UNODC has itself belatedly conceded that a 

consequence of the international drug control regime is the creation of a lucrative criminal 

black market.117 Accordingly, the enactment of prohibition drug policy has resulted in the 

creation of a thriving illicit drug market, which encompasses criminality ranging from the 

acquisitive crime by addicts to the extreme violence of powerful drug organisations.118  

 

6.2.2 Violence  

I argue that the violence associated with the illicit drug market is thus as a consequence of the 

drug war. While the violence involved in the drug trade is unconscionable, it is instructive to 

understand the reasons why the violence occurs and is so severe. The illicit drug market is the 

world’s largest illegal industry.119 An industry which has greatly enriched and empowered 

criminal organisations, and that has corollary corrosive effects, such as money laundering and 

corruption. An industry which is under no formal regulation. Prohibition drug policy ensures 

that there are no legally enforceable rules that govern the illicit drug market. So, illicit actors 

have occupied that jurisdictional vacuum by default in the absence of state authority, and 

control of the illicit drug trade effectively falls to powerful organised crime groups. These drug 

organisations span the gamut of criminal enterprise from drug producing cartels to local 

gangsters fostering the community crime and violence in cities across the world; for example, 

in the Cape Flats in South Africa.120 The absence of legal rules and regulations – due to 

prohibition drug policy – necessitates another means for these drug gangs to exert command 

and control over the illicit market: violence. Intimidation and violence is the currency through 

which drug organisations obtain their power: reputation, influence and ‘legitimacy’.121 

Criminal drug organisations cannot obtain status through lawful means. Power and ‘legitimacy’ 
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are established by being the organisation that cannot be easily overrun. This is often most 

effectively done through asserting itself through violence and intimidation. Disputes obviously 

cannot be settled lawfully in a courtroom, and so are settled by force. This creates an 

exponentially vicious cycle of violence in the pursuit of drug enterprises trying to obtain 

dominance of the lucrative drug market. Thus, in the absence of formal regulation – such as 

legal contract enforcement; financial rules and reporting; and, importantly, dispute resolution 

mechanisms – intimidation and violence are the default regulatory tools for criminal 

organisations to protect their interests and conduct their business.122 For example, turf wars 

over territory or ‘market share’, dispute resolution in the form of gang warfare, and displays of 

‘authority’ or ‘legitimacy’ through dominant acts of extreme violence. As Harvard economist 

Jeffery Miron explains, “Prohibition creates violence because it drives the drug market 

underground. This means buyers and sellers cannot resolve their disputes with lawsuits, 

arbitration or advertising, so they resort to violence instead. Violence was common in the 

alcohol industry when it was banned during Prohibition, but not before or after . . . Violence 

results from policies that create black markets, not from the characteristics of the good or 

activity in question”.123 An indication of the fact that violence is a consequence of the status of 

the drug trade being unlawful is the fact that the millions of illicit drug users worldwide mostly 

engage in the drug market through non-violent transactions primarily as consumers, despite its 

prohibition. 

 

6.2.3 The parallel legal drug market 

It is instructive to consider the difference between the legal and illegal markets for drugs. The 

international drug control system is founded on the UN Single Convention.124 The Single 

Convention has two parallel functions.125 It institutes the international prohibition of certain 

drugs for non-scientific and non-medical use, ie cultural or recreational purposes. In addition, 

it strictly regulates many of the same drugs for scientific and medical uses. This is 

understandable, as most pharmaceutical medicines are derived from similar psychoactive 

compounds to their respective illicit drug derivatives.126 For example, morphine, which is vital 

in medical pain relief and palliative care, is essentially medical-grade heroin. This distinction 
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remains apparent at the national level in domestic drug control legislation. For example, the 

Drugs Act and the Medicines and Related Substances Control Act127 in South Africa.  

 

The Single Convention’s two parallel functions have resulted in two parallel markets: A legal 

market for ‘medical’ drugs, which is controlled through legal regulation by the relevant 

authorities, and an illegal market for ‘non-medical’ drugs, which is controlled by criminal 

organisations. The difference in criminality between these parallel markets is conspicuous.128 

By way of example, the legal opiate market accounts for approximately half of global opium 

production, yet involves none of the organised crime, violence and conflict associated with its 

illicit counterpart.129 Similarly, consider the markets for other psychoactive substances, such 

as tobacco and alcohol. There is a stark contrast between the alcohol and tobacco industries 

and the illicit drug trade. There is no violence between competing liquor or tobacco companies, 

and consumers are not caught in a deadly warfare. This is because there is lawful, enforceable 

authority – legal regulation – which ensures the peace and security of the alcohol and tobacco 

markets and its users. Conversely, during the period of alcohol prohibition a similar pattern of 

violent organised crime emerged, and was abated when alcohol prohibition was abolished. 

 

6.2.4 Corruption 

The war on drugs has spawned a deluge of other criminal activities including widespread 

corruption,130 together with its social, political and economically corrosive effects. The massive 

untaxed profits that accrue from the illicit drug market have fuelled the corruption of 

individuals and institutions at every level in affected communities, often already blighted by 

poverty and weak governance.131 This as an almost inevitable consequence of huge financial 

inducements, individuals and institutions that are susceptible to exploitation, together with an 

industry environment and culture whereby violence and coercion are the means of doing 

business. By way of example, it is the very drug law enforcement institutions and officers that 

are often the most liable to corruption; evidencing the counterproductive propensity of 

prohibition drug policy. This is due to the fact that there are necessary points of access between 

the illegal drug market and lawful society, in order for criminal drug organisations to conduct 

their trade. These access mechanisms are necessarily exploitable, as they are administered by 
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tractable actors at the interface between the legal and illegal realms. For example, police 

officers in relation to law enforcement; customs officials in relation to transportation; and 

financial operators in relation to illicit financial flows. These people are easily corrupted, 

through bribery or coercion, to ignore or actively participate in illegal acts.132 Prisons provide 

the clearest example of the futile illogicality of drug prohibition with respect to corruption. It 

is common cause that the illicit drug trade thrives in the very prisons in which offenders are 

imprisoned for committing drug offences.133 It is also understood that the majority of 

contraband is smuggled into prisons not by visitor-prisoner contact, but through prison 

guards.134 It is simply a matter of incentives, either positive, often monetary, or negative, in the 

form of real threats of harm by notoriously violent actors. In this way, prohibition drug policy 

fosters corruption throughout society at various levels of engagement with ostensibly 

legitimate actors. Corruption which necessarily has a dire impact on socio-economic 

development; distorting economies and further undermining the proper functioning of 

institutions and good governance,135 often in already marginalised societies.  

 

6.3 Undermining peace and security 

The international drug control regime has adopted a policy that regards the use of certain 

psychoactive substances as an existential “threat”136 to society. However, I argue that the war 

on drugs itself threatens the peace and security of individuals, communities and even nations.137 

The immensely lucrative illicit drug market, as a result of prohibition drug policy, has led to 

the empowerment of criminal drug organisations, which threatens governance, stability and 

public security across societies.138 Furthermore, the militarisation of the drug war and ensuing 

violent conflict have further jeopardised public peace and security.139 This is particularly so in 

the most vulnerable and poor communities, where gang violence fuelled by the illicit drug trade 

endangers the lives of citizens, including innocent bystanders.140 
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The value of the illicit drug trade provides immense financial power to the criminal enterprises 

that control it. Through corruption, violence and endless conflict, drug gangs create parallel 

structures of power and capability that can threaten the integrity of government authority 

itself.141 This undermines the very legitimacy of state governance where these illicit actors 

operate.142 This is particularly concentrated in the most vulnerable and poor communities, 

wherein insecurity and poverty are amplified by the already existing lack of effective state 

governance. Furthermore, the use of increasingly militarised enforcement measures in an 

attempt to eliminate these criminal enterprises and the illicit drug market, as well as the 

escalating violence between rival drug gangs for market control,143 have only further 

undermined security.144 All of which has resulted in the senseless death of scores of people.145 

 

An example of the counterproductive effect of prohibition drug policy which further 

undermines peace and security is the so-called ‘balloon effect’. The ‘balloon effect’ alludes to 

the geographical displacement of drug crime through stringent law enforcement measures.146 

Instead of eliminating the drug crime pursuant to the illicit drug market, draconian drug law 

enforcement often merely displaces it to another location – similar to the effect of squeezing a 

balloon on one end while the other end swells.147 Thus, the drug war has only exacerbated and 

dispersed the harshest impacts of prohibitive drug control – criminality, corruption and 

violence – more widely,148 and often to the most vulnerable communities. Notably, the 

UNODC has itself conceded that a consequence of the international drug control regime is the 

‘balloon effect’.149 Furthermore, the UNODC150 and UN Security Council151 have identified 
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the illicit drug trade as a major cause of insecurity in regions spanning Central and South 

America, West Africa, and South East Asia.  

 

6.4 Undermining development 

I argue that the war on drugs is actively undermining social and economic development in the 

most fragile regions and communities.152 The devastating impacts of corruption, violence and 

conflict, brought about through the illicit drug trade, undermine governance and exacerbate 

socio-economic challenges in society. This is most keenly felt in marginal and underdeveloped 

regions, where vulnerable populations are exploited and weak governmental institutions are 

exposed.153 The criminality and instability pursuant to the drug war thus traps vulnerable 

communities in a state of perennial underdevelopment.154 

 

A core function and responsibility of government is the social and economic development of 

the society which it governs.155 Yet, government enactment of prohibition drug policy, and its 

aggressive implementation via the war on drugs, instead compromises development in 

precisely the communities in which it is most needed. Criminal drug organisations generally 

gravitate to already underdeveloped regions where the economic infrastructure is weak and 

state governance is fragile.156 This is because such conditions make it possible to set up a 

parallel illicit economy, wherein the impoverished community has few viable alternatives to 

working within the illicit drug economy,157 nor can they otherwise resist these powerful 

criminal gangs. The consequent instability and criminality brought about by the conditions of 

violence and corruption the drug war ensues necessarily further undermines development,158 

locking these communities in a vicious cycle of crime and poverty. Moreover, high levels of 

drug market-related crime and violence exacerbate economic destabilisation by shifting labour 

and capital flows, deterring invest and discouraging tourism.159 These negative effects are 

compounded, as this obstructs future development efforts, thus trapping these communities in 

permanent underdevelopment. Furthermore, the negative development implications of 
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endemic violence and crime is particularly immense for poor communities.160 The World Bank 

reports that, on average, countries wherein violence is endemic have poverty rates over 20% 

higher than in other nations, and horrifically have child mortality rates twice as high.161 This is 

troublingly resonant in a developing country like South Africa, wherein these conditions are 

constantly felt by communities marred by gang violence fuelled by the illicit drug market, such 

as the Cape Flats. 

 

6.4.1 Wasting public money 

Any governmental policy aimed at addressing the real harms that drugs may cause in society 

will require public funding and resources. However, I argue that the current policy of drug 

prohibition involves a profligate expenditure,162 which is not even achieving its intended aims 

of substantially reducing drug supply or use. The wasted public expenditure on 

counterproductive efforts of prohibition drug policy is particularly missed in the very 

communities in which vital development initiatives, such as infrastructure, education and 

public health, are most needed. Furthermore, this represents a significant opportunity cost for 

other important areas of development and social policy.163 The UNODC has itself conceded 

that a consequence of the international drug control regime is “policy displacement”, whereby 

resources for public health – which ought to be the driving concern behind drug control – are 

neglected in favour of resources for criminal law enforcement responses.164 As the United 

Nations Development Programme has noted, “the international drug control system seems to 

have paid less attention to consequences for human rights and development than to 

enforcement and interdiction efforts. Evidence shows that the economic, human and social 

costs of the implementation of drug policy have been enormous. Current drug policies have 

also diverted public institutional and budgetary resources away from development 

priorities”.165 This wasted expenditure has been placed in perspective by Health Poverty Action 

by noting that while over US$100 billion is spent annually on the drug war, “the Overseas 

Development Institute (ODI) estimates that the additional financing needed to meet the 

proposed Sustainable Development Goal of universal health care is US$37 billion a year”.166 
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6.5 Causing environmental devastation  

Climate change is a foremost issue facing humanity, having repercussions extending to peace 

and security,167 development,168 and human rights.169 It is therefore imperative to consider the 

adverse environmental impacts of the current drug control policy. I argue that prohibition drug 

policy and the war on drugs have had devasting consequences for the environment causing 

deforestation and pollution,170 which necessarily exacerbates the global climate crisis.  

 

Prohibition drug policy aims to eradicate the production and supply of illicit drugs through 

supply-side interventions, as this paper shows, often with disregard to various consequential 

costs. This includes the environmentally destructive practice of drug crop eradication.171 

Typically undertaken without consent or forewarning, drug crop eradication often involves the 

aerial spraying of dangerous chemical herbicides; for example, as occurs in South Africa.172 

The chemicals used are hazardous; killing plant life indiscriminately, destroying habitats of 

animals and contaminating water sources.173 Furthermore, drug crop eradication does not even 

effectively eliminate drug production, simply displacing illicit production elsewhere through 

the ‘balloon effect’.174 It does however amplify deforestation and environmental degradation 

as illicit drug farmers and producers are pushed into increasingly remote and fragile 

ecosystems.175 

 

Criminal drug organisations target areas for agricultural drug production that are remote, have 

weak economic infrastructure and governance, and are impoverished, so farmers have few 
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alternative means of earning a living outside of the drug trade,176 or otherwise resisting. These 

areas are often some of the most ecologically diverse and sensitive in the world.177 

Consequently, illicit drug cultivation – due to prohibition drug policy – and drug crop 

eradication endangers biodiversity, accelerates deforestation, and drives illicit drug crop 

growers to pursue environmentally hazardous methods of drug production.178 In this way, the 

unregulated cultivating of drug crops results in the unsafe disposal of toxic waste, polluting 

soil, groundwater and waterways,179 as well as the uncontrolled harmful transformation of 

ecologically diverse lands. I therefore submit that prohibition drug policy and its drug war 

ought to bear responsibility for this environmental devastation,180 which is to the detriment of 

us all. 

 

6.6 Endangering public health 

The tragic irony of prohibition drug policy in general and the war on drugs in particular is that 

while it was purportedly initiated under the guise of protecting public health, it has in fact 

substantially endangered public health.181 I argue that punitive criminal justice measures have 

increased the risks of drug use to health, caused serious public health harms, and have retarded 

proven more effective harm reduction public health responses to drug abuse.  

 

Prohibition drug policy greatly exacerbates the health risks associated with drug use.182 This is 

because drug prohibition increases the danger of both illicit drugs themselves and the 

conditions around illicit drug use. Precisely because the trade in illicit drugs is unlawful, illicit 

actors are not bound by the rules and regulations that govern licit markets. Consequently, while 

drug use does carry risks, these risks are significantly increased where illicit drug producers 

and suppliers are not constrained by regulations,183 such as medical and scientific health and 

safety standards for other like psychotropic consumables, like alcohol. The repercussion is that 

drugs of unknown potency and quality, often containing hazardous adulterants, are supplied 

indiscriminately.  
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The simple economics of the unregulated illicit trade in drugs increases their harmfulness. This 

is because criminal markets tend to produce drugs in more potent and risky forms.184 Since 

drugs are prohibited, producers and traffickers deal in more concentrated and portable drug 

preparations in order to avoid legal detection while also maximising profitability. Smaller 

volumes of higher strength substances are more profitable and easier to transport than larger 

volumes of less potent ones.185 By way of example, during US alcohol prohibition in the 1930s 

alcohol spirits, like whisky, which are more concentrated and heady but more profitable for 

bootleggers, replaced the (illicit) sale of beer and wine. Beer and wine were nonetheless far 

more popular among consumers before prohibition, and indeed continue to be more popular 

forms of alcohol today. Logically, it is more efficient and profitable to transport a truck carrying 

a full load of bottles of whisky than of beer.186 Similarly, under drug prohibition the black 

market has replaced less potent raw organic drug materials with processed and highly potent 

drugs. For example, injectable heroin has supplanted medical opiates; medical cocaine has 

devolved to the more potent smoked crack cocaine; and new synthetic drugs have arisen which 

are substantially more potent such as fentanyl, where these might not exist otherwise in a 

properly regulated market. Furthermore, because illegally produced and supplied drugs 

obviously lack any health and safety regulations, these substances are therefore of unknown 

and highly variable potency and purity. This drastically increases their risk when compared to 

their counterparts on the legal pharmaceutical market. In addition, there are increased risks of 

poisoning due to the adulterants and bulking agents added by criminal suppliers to maximise 

their profits. Consequently, the risk of overdose is greatly increased. By way of analogy, 

imagine if every time you had a beer you did not know whether it was 5 or 50 percent alcohol 

by volume (ABV); or worse, if it has been ‘spiked’ or not.187 In this way, prohibition drug 

policy fosters more harmful drugs that greatly increase the probability of users suffering 

avoidable health harms, including death through overdose. 

 

Furthermore, prohibition drug policy creates dangerous conditions around illicit drug use. 

Criminalising people who use drugs, especially young people, in effect encourages 
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increasingly risky forms of consumption in dangerous criminal environments.188 For example, 

injecting rather than safer forms of consumption, such as smoking or ingesting, which increases 

the risk of users transmitting blood-borne viruses, such as HIV.189 Moreover, as an activity 

which is criminal, drug use necessarily becomes unclean and unsafe. For example, needle-

sharing and other unsafe drug consumption behaviours have led to excessive overdose deaths 

and exacerbated the epidemics of HIV and hepatitis in many countries.190 Thus, serious public 

health issues such as the HIV/AIDS pandemic are worsened by the war on drugs.191 

 

Nevertheless, some may argue that drug use ought to be so hazardous and that the increased 

danger concomitant with prohibition and criminalisation is necessary in order to deter drug use. 

Regardless of the (un)conscionableness of such an argument, the fact is that research shows 

that the war on drugs has had an insignificant effect on reducing supply and deterring drug 

use.192 Simply stated, prohibition and criminalisation fails to meaningfully deter drug use. 

Furthermore, while some people might be perplexed at the idea of making drug use safer, it is 

argued that the current position is nonsensical: we must not eliminate the danger of drug use, 

because people must not use dangerous drugs.193 Regardless, millions of people use drugs 

despite their prohibition. To support a policy which greatly increases the dangers of drug use 

is simply inhumane.194 

 

Moreover, the war on drugs has had an adverse effect on the provision of medical opiates for 

pain relief and palliative care.195 Unduly restrictive regulations and policies have been imposed 

ostensibly in an attempt to control the illegal diversion of drugs. However, the evidence shows 

that while the supply of the illicit market is largely unaffected, the effect on medical patients 

in need of legal medical treatment is excruciating. According to the World Health Organization 

(WHO), these measures result in 5.5 billion people – including 5.5 million with terminal cancer 
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– having low to non-existent access to opiate medicines. More powerful opiate preparations 

such as morphine are unattainable in over 150 countries.196 

 

Lastly, prohibition drug policy has retarded proven more effective harm reduction public health 

responses to drug abuse. Unsuccessful and counterproductive law enforcement action is 

extremely expensive and diverts public resources away from proven public health 

interventions,197 such as needle-exchange programmes and supervised drug consumption and 

treatment clinics. Moreover, the threat of criminalisation ensures that drug users are hesitant to 

try to obtain much needed medical treatment.198 It is thus evident that although prohibition drug 

policy has been advanced as a crucial strategy to protect public health, in actuality it greatly 

exacerbates the risks associated with drug use, and indeed creates further public health harms. 

 

6.7 Jeopardising human rights 

It is necessary to begin by clarifying that this section pertains to a general argument that the 

drug war, like all wars, has resulted in collateral damage that includes jeopardising human 

rights, often of the most vulnerable in society. Accordingly, I argue here that prohibition drug 

policy is unsound on the grounds that it has resulted in devastating consequences which 

necessarily undermine a range of human rights. A more thorough analysis in respect of 

particular human rights violations in terms of the South African Bill of Rights will be 

undertaken in the constitutionality enquiry further in the paper.199 

 

It is asserted that the war on drugs is in fact a misnomer. It is in effect a war on people.200 

Prohibition drug policy criminalises the millions of people who supply and use drugs. Its 

bearing is therefore on people. The enactment of a criminalisation-based policy has led to the 

institution of draconian criminal law enforcement measures imposed on people. This has 

resulted in oppressive human rights abuses, which include: the demonisation and 

discrimination of individuals and social groups; the compromising of children’s rights; the 
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imposition of cruel, inhuman and degrading punishment; and political scapegoating through 

the attrition of civil freedoms.201 

 

6.7.1 Demonisation and discrimination  

A disgraceful implication of a drug policy based on criminalisation is the demonisation and 

discrimination of people. I argue that prohibition drug policy has propagated the stigmatisation 

and marginalisation of already vulnerable social groups, including: people with substance use 

disorders; racial and ethnic groups; women; children; and people living in poverty.202 Tellingly, 

the UNODC has itself since acknowledged the stigmatisation of drug users as a consequence 

of the drug war.203  

 

Significantly, criminalisation has led to the stigmatisation of people who use drugs, and not 

simply drug use itself (the action of consumption). The distinction is subtle but it is 

consequential, as the person behind the action becomes forgotten and imbued in the vilification 

process.204 This is manifest in media portrayals of people who use drugs or are dependent on 

drugs through flagrant referral to these human beings as ‘junkies’ or ‘clean/dirty’ to describe a 

person’s drug-using status.205 In an age of greater awareness and sensitivity of social identity 

and diversity, it is absurd that a societal group can be denigrated so unreservedly. Nevertheless, 

the media just reverberates and deepens public antipathy towards drug users that the political 

and legal regime engenders through enacted prohibition drug policy. I argue that this antipathy 

is unsurprising in light of the moralistic rhetoric in international drug control laws, which refers 

to drug addiction as a “serious evil”, and a “threat” which the international community has a 

“duty” to “combat”, because it is “fraught with social and economic danger to mankind”.206 

This diction unashamedly provokes the stigmatising of drug use by portraying people who use 

drugs as a grave threat to society. The consequence of this is to dehumanise drug users.207 The 

vilification of a societal group necessarily has human rights implications for the individuals 

concerned, not least of all an impingement of their human dignity.   
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The consequence of this stigmatisation and dehumanisation of drug users and sellers is the 

further marginalisation of vulnerable social groups.208 This is because drug criminalisation 

tends to inculcate discrimination and prejudice at broader social and political levels, which 

augments pre-existing inequalities.209 In this way, the most acutely affected social groups, such 

as people of colour living in impoverished urban areas, will thus experience recurring forms of 

discrimination.210 

 

6.7.1.1 Racial discrimination 

It is argued that the racial prejudice from which prohibitory drug control historically arose 

remains shamefully entrenched in practice today.211 In effect, criminal drug law enforcement 

has systemically become a conduit for institutionalised racial discrimination. This is most 

evident in the USA, where blacks and Hispanics are significantly more likely to be stopped and 

searched, arrested, prosecuted, convicted, and imprisoned for drug offences; notwithstanding, 

their rates of both drug dealing and drug use are equivalent to other racial and ethnic groups.212 

Black people in the USA are ten times more likely to be imprisoned for a drug offence than 

white people, despite the similarity in levels of drug use.213 This trend is global though.214 

Similar levels of disproportionately high racial and ethnic discrimination in the criminal justice 

system and prisons are found in the United Kingdom,215 Canada216 and Australia.217 I contend 

that in a racially charged and economically stratified society such as South Africa, the result of 

a criminal law-based policy is that representative individuals and groups are similarly targeted, 

harassed and detained.218 

 

Importantly, this is a structural issue. Pervasive racial discrimination recurs as law enforcement 

measures target poor, urban neighbourhoods where the drug trade is more conspicuous, and 
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wherein certain racial and ethnic groups are statistically more likely to reside.219 Thus, the drug 

war being ineluctably concentrated in poor communities of colour makes racial discrimination 

inevitable.220 It is therefore the institutionalisation of the policy of drug criminalisation itself 

which embeds and amplifies the structural racial inequality in the criminal justice system. This 

is because when the law cannot possibly punish all of the people committing drug crimes, it 

only punishes some.221 Inevitably, those who get arrested, prosecuted and imprisoned are the 

most marginalised in society. It has hence been retorted that prohibition drug policy would 

have been repealed already had privileged white people been convicted for drug offences at the 

same rates as poor people of colour.222 

 

I submit that this differentiation in the implementation of drug law enforcement between racial 

groups amounts to unfair and unjust racial discrimination. This is because in terms of 

international law,223 as well as South African law,224 unfair discrimination against any person 

on the ground of race is prohibited where the action has the effect of doing so; and not merely 

the intention. Thus, even where law enforcement may not necessarily intend to unfairly 

discriminate against someone on the basis of race, evidently the effect of prohibition drug 

policy and criminal drug law enforcement is racially discriminatory. 

 

6.7.1.2 Women 

Prohibition drug policy also disproportionately impacts upon women.225 Women are primarily 

convicted for minor or non-violent drug offences, and are not often the principal figures in 

criminal drug organisations. Women tend to be used in the drug trade as low-level, expendable 
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drug traffickers, often referred to in the media using the stigmatising and dehumanising term 

‘drug mules’.226 Yet, sentencing for drug trafficking, even though a non-violent offence, 

typically carries severe penalties, which often fail to distinguish between quantities carried and 

other relevant mitigating circumstances.227 These women frequently come from impoverished 

backgrounds, and are typically driven to drug trafficking either by poverty or by coercion and 

exploitation from men higher up the illicit drug trade hierarchy.228 This has resulted in alarming 

statistics that reflect the discrimination suffered by women due to the drug war. Globally, 

women are imprisoned for drug offences more than for any other crime.229 One in four women 

in prison in Europe and Central Asia is imprisoned for drug offences.230 In South Africa the 

figure is approximately 10 percent.231 

 

6.7.2 Compromising children’s rights 

A central justification for prohibition drug policy has been the need to protect children.232 The 

claim being that certain drugs are so harmful that they must be forbidden, in order to safeguard 

society’s youth from their corrupting effects. However, it is argued that contrary to protecting 

young people, the war on drugs actively endangers them.233 The drug war undermines 

children’s rights through an endless bloody conflict, in which children are exploited as 

participants or tragically killed in illicit drug-market violence.234 

 

It is prudent to affirm that certain psychoactive substances certainly can cause real mental and 

physical harms to society’s youth. Accordingly, the sensible response to these risks ought to 

be aimed at preventing drug use among the youth. However, prohibition drug policy does not 

imply rigorous or effective drug control. In fact, the evidence shows that penal drug law 

enforcement does not actually deter young people from using drugs,235 nor, importantly, does 
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it meaningfully stop their access to them.236 The current policy instead ensures that the illicit 

drug trade is entirely unregulated and controlled by criminal entities. Consequently, it is easier 

for children to procure certain illicit drugs than it is legal ones.237 Whereas sellers of controlled 

psychoactive drugs like alcohol, tobacco, or pharmaceuticals require licences to operate and 

are bound by age restriction laws, illicit drug dealers are not and sell indiscriminately, including 

to children.238 

 

Furthermore, children and young people are the most vulnerable to drug war violence, 

criminality and exploitation. Often driven by poverty and circumstance, many young people 

are manipulated into the illicit drug trade through both the economic and cultural enticement 

of gangsterism and the absence of other meaningful opportunities for inner-city youngsters.239 

Young people are seen as highly impressionable and expendable to those higher up the criminal 

organisation, and so recruitment of children is common among drug cartels and street gangs.240 

The victims of drug market-related violence have predominantly been young males, and 

increasingly, women and children are becoming victims too. In Mexico, for example, up to 4 

000 women and 1 000 children were killed in violence linked to the illicit drug trade between 

2006 and 2010.241 Moreover, many children lose their parents due to the war on drugs.242 For 

example, in 2010 it was estimated that 50 000 children had lost a parent in the violence of the 

drug war.243 In this way, the drug war has devastated countless families. 

 

The protection of children is a paramount concern in considerations about drug policy. 

Children’s best interests are of paramount importance in our law.244 However, it is evident that 

instead of protecting this most vulnerable of groups, the war on drugs seriously compromises 

children’s rights. The violence, criminality and exploitation that the drug war ensues cannot be 
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deemed to be in the best interests of children. Especially where children and young people are 

invariably on the frontline of the drug war. Many tragically caught in the deadly crossfire.245 

 

6.7.3 Cruel, inhuman and degrading punishment 

In a constitutional democracy it is a fundamental legal precept that imprisonment of a person 

may only be imposed for a public purpose, such as protecting society or an individual from 

harm, or to punish some legal wrongdoing.246 There must therefore be a legitimate aim and 

justified reason. Importantly, the harm must be such that it warrants legal intervention. 

Meaning that the harm must be the kind of harm that is relevant to deserve criminal sanction.247 

In this regard, the South African Constitutional Court has held that, “the [S]tate’s right to 

punish criminal conduct rests on the notion that culpable criminal conduct is blameworthy and 

merits punishment”.248 Furthermore, the measure imposed by the State ought to go no further 

than is necessary to achieve this purpose. In constitutional law this is known as the 

proportionality principle.249 The Constitutional Court of South Africa has held that, 

“proportionality is an ingredient to be taken into account in deciding whether a penalty is cruel, 

inhuman or degrading”.250 I argue that drug use is not the kind of relevant conduct in which 

the State has a right to impose criminal punishment. The criminalisation of people who use 

drugs is, therefore, unwarranted and a grossly disproportionate penalty to the extent that it 

amounts to cruel, inhuman and degrading punishment. 

 

Consider, for example, the countless actions in which people engage that are harmful but are 

nonetheless not unlawful, such as: smoking tobacco; drinking alcohol; eating unhealthy foods; 

extreme sports activities; etc. It is submitted that drug use is of this kind of harm.251 It is risky 

and may be harmful to the user, though, importantly, it does not cause direct harm to another 

person. I therefore argue that, as with the abovementioned comparable harmful activities, it is 

not in the legitimate authority of the State to criminalise this conduct. Though it may be the 

proper function of government to regulate such conduct. This is because in a constitutional 
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democracy the rights to freedom252 and human dignity253 grant an individual self-autonomy to 

choose to engage in conduct even though it may be harmful to oneself. It is, hence, why neither 

suicide nor attempted suicide is a crime in South Africa.254 Furthermore, drug use does not 

cause another person direct harm, and any indirect harm is not of the kind that merits criminal 

sanction.255 It is important to be reminded of the distinction between drug use itself and drug-

related harms. For example, driving a motor vehicle while intoxicated is unlawful, because it 

is has the grave potential of directly causing actual harm to another person. This harm is drug-

related, as it is a harm that, although could be a potential consequence of drug/alcohol 

consumption, is entirely separable and certainly not inevitable. One can consume drugs/alcohol 

independent from driving a motor vehicle. It is for this reason that while driving under the 

influence of alcohol is illegal, alcohol itself is not. Similarly, while driving a motor vehicle 

sober could (and statistically does) lead to causing actual harm to another person in the event 

of an accident, cars themselves are not prohibited. Instead, the State controls the potential 

harms of these activities through legal regulation. The harm of drug use itself, separate and 

distinct from any related but independent harm (eg driving while intoxicated) is, thus, I submit, 

of the kind that is properly suited to legal regulation and not criminality.  

 

Furthermore, I argue that the drug war has had an important detrimental effect on many regular 

people and their relationship with the law. Millions of otherwise law-abiding citizens engaging 

in non-violent, consensual activity are criminalised for their lifestyle choices of using drugs.256 

Or more specifically, particular drugs that have been deemed forbidden. After entering the 

criminal justice system these minor offenders are statistically far more likely to remain in lives 

of criminality,257 due to, for example, criminal records, often condemning many to lives of 

criminality that might not have been otherwise. The mass incarceration of millions of non-

violent drug offenders is, I submit, a great failure of human rights-based constitutional legal 

systems. 
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Lastly, for the people who suffer from substance use disorders, I posit that criminalisation is a 

particularly cruel punishment. This is because subjecting people who are in need of medical 

support and treatment to instead suffer in neglect or endure the harshness of the criminal justice 

system is frankly unconscionable. Imprisonment is not recognised by medical science as a 

treatment for drug abuse, and unsurprisingly is not effective in healing drug addiction.258 I 

therefore argue that to compound the suffering of a human being for the purpose of sending a 

message that drugs are ‘bad’ is grossly disproportionate to any supposed wrong, moral or legal, 

that a drug user may commit. It is understandable and acceptable that the message from the 

State is that drug use is potentially harmful. What is unacceptable, however, is that 

criminalisation drug policy patently denigrates the human dignity of people who use drugs. It 

is thus a cruel, inhuman and degrading punishment. 

 

6.7.4 Political scapegoating 

I argue that a great injustice of the war on drugs is the political scapegoating through the 

attrition of civil freedoms.259 The conflation of harms from drug use with the far more 

devastating drug-crime, pursuant to the drug war, has allowed for spectacular political 

scapegoating. Furthermore, this has come at the cost of the erosion of private, cultural and 

economic rights.260 This is because by blaming social issues – unemployment, 

underdevelopment, crime, violence, poverty, etc – on drugs, it distracts from the actual 

underlying social and economic challenges in society, and, importantly, absolves the 

government of its responsibility to address these. This is all the more egregious when it is the 

very policy of drug prohibition enacted by the State that exacerbates these socio-economic 

challenges. The tragic irony is that these harms are then used to justify the perpetuation or 

escalation of the precise policy that initially produced them,261 further undermining human 

rights. 

 

The misconception that drug use belongs to a marginalised demi-monde has allowed drug 

policy to be the sole purview of the criminal justice system when instead it ought to be informed 

and administered by public health, education and development officials. This is because experts 
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consider extra-legal factors to be better predictors of drug use than a country’s drug laws.262 In 

particular, criminal drug laws do not have a significant deterrent effect.263 Drug misuse is often 

a symptom of broader social and economic issues and not necessarily the cause of them.264 

Research shows that “[p]ublic health capacity, religiosity, cultural history, wealth, employment 

and other social features significantly impact drug prevalence and dependence in a given 

society”.265 Importantly, levels of inequality in society have a direct impact on the levels of 

drug misuse.266 I submit that this necessarily has substantial drug policy implications for a 

country like South Africa, and ought to be duly considered. Accordingly, drug policy ought to 

take a “multi-disciplinary and multi-sectoral approach”267 to drug control and not simply one 

rooted in the criminal justice system. I therefore argue that prohibition drug policy is not just 

an abrogation of control of the drug market, but also an abrogation of responsibility by the 

State. In a constitutional democracy wherein government accountability is foundational,268 I 

submit that this constitutes a dereliction of state duty and the undermining of the rights owed 

to citizens. 

 

6.8 Summary  

The warmongering around drugs has been so vociferous that the real consequences of the drug 

war have been drowned out. Evaluation of drug law enforcement predominantly focuses on 

process measures, like arrests and drug seizures, instead of more meaningful outcome 

indicators that might demonstrate its failure, such as levels of drug availability, or wider health 

and social costs.269 Prohibition drug policy has thus conflated the harms to public health from 

drug use itself with the harms to public safety from illicit drug market-related crime. This 

approach erroneously combines ‘drugs and crime’ as synonymous, ie ‘the drug threat’. 

However, the UNODC has acknowledged that the prohibition-based international drug control 

system itself creates the criminal drug market.270 Thus, the international drug control regime 

itself is effectively the cause of illicit drug production and trafficking globally, which it 
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combats through the ever-escalating drug war. This has resulted in the devastating 

consequences of engendering crime and enriching criminals through a lucrative illicit drug 

market, which breeds violence, cultivates criminality and sows corruption throughout society. 

None of which is associated with comparable legal markets. Moreover, the drug war has only 

wrought further marginalisation of some of the most vulnerable social groups. In the senseless 

and conscienceless pursuit of eliminating the illicit drug market at all costs, the war on drugs 

punishes certain demographics far more readily and regularly than others.271 However, the 

imposition of the harmful consequences of the drug war are not harms that are due to drug use 

itself, but rather are pursuant to the deliberate enactment of a prohibition and criminalisation-

based drug policy.272 A policy choice that undermines public peace and security; undermines 

social and economic development; causes environmental devastation; endangers public health; 

and necessarily jeopardises human rights. Accordingly, it is necessary to consider alternative 

drug policy models.  

 

7. ALTERNATIVE DRUG POLICY MODELS 

7.1 Harm reduction 

In contrast to the punitive approach of prohibition, harm reduction is a pragmatic approach that 

refers to policies, programmes and practices that have as its main priority the decrease in the 

negative health and social consequences of drug use and drug control laws for the individual 

and society,273 rather than necessarily demanding a reduction in drug consumption per se. This 

approach can be contrasted with abstentionism, the dominant rule of prohibition, which 

emphasises a decrease in the overall prevalence of drug use.274 Harm reduction recognises that 

the prevalence of drug use is neither a useful nor accurate indicator of harm. This is because 

such an approach conflates both problematic and non-problematic drug use, despite the fact 

that the risks associated with each, and thus the response required, are significantly different.275 

Harm reduction therefore accepts that some use of psychoactive substances is inevitable, and 

that some level of drug use is normal in society. It acknowledges that drug use, although 

carrying risks, also provides the user with benefits that must be taken into account if drug-

taking behaviour is to be properly understood. Accordingly, amelioration of drug-related harms 
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is considered a more feasible approach than futile efforts to eliminate drug use entirely.276 

Harm reduction models thus support attenuating punitive criminal justice measures, especially 

for more trivial offences such as personal use, possession and small-scale dealing. The 

emphasis is focused on treatment, rehabilitation and education, rather than imprisonment for 

drug users.277  

 

Harm reduction is fundamentally grounded in an aim to protect human rights.278 A drug user’s 

decision to use drugs is accepted as being one’s choice; no moral judgement is made to either 

condemn or support drug consumption.279 The human dignity and rights of drug users are 

respected; the use of drugs does not mean that people forfeit their human rights. Accordingly, 

treating people who use drugs with compassion and dignity is integral, and the stigmatisation 

and discrimination of drug users disavowed. This is in line with an approach that favours 

treatment over punishment for individuals who use drugs. 

 

Furthermore, it is evidence-based. Harm reduction policies and practices are informed by and 

championed based on evidence that shows certain interventions to be practical, feasible, 

effective, and safe in diverse social, cultural and economic communities.280 Accordingly, 

interventions such as needle and syringe exchange programmes (NSP),281 opioid substitution 

therapy (OST)282 and drug consumption rooms (DCR)283 are strategies that are supported by 

harm reduction drug policy as having a strong positive public health impact. Various studies 

show that these drug treatment programmes have been effective in reducing drug use and other 

drug-related high-risk behaviours.284 

 

Harm reduction has its roots in Western Europe, wherein countries such as the Netherlands, 

Switzerland and Portugal take a public health or socio-medical approach to drug use and its 
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consequences.285 The primary force behind the harm reduction movement arose as a response 

to the AIDS pandemic in the 1980s.286 Several European countries adopted harm reduction 

policies to curtail the spread of HIV/AIDS among injection drug users. These nations took the 

position that AIDS represented a greater threat to public health than did drug use, and that 

AIDS prevention ought to take precedence over antidrug measures.287 Harm reduction 

initiatives are proven to reduce the incidence and prevalence of blood-borne diseases, such as 

HIV/AIDS and viral hepatitis, among drug users.288 Essentially, harm reduction programmes 

save lives; people would otherwise die unnecessarily simply because they used certain drugs. 

 

However, harm reduction has its limitations. Harm reduction is foremost a pragmatic response 

to particular drug-related harms in society. It is therefore generally implemented as practical 

programmes to address certain severe drug use issues especially in relation to public health; 

for example, injection drug use and the high risk for transmission of deadly blood-borne 

viruses. Accordingly, harm reduction practices have been incorporated into many countries’ 

drug policies, and applied typically only as an auxiliary strategy to combat ‘the drug problem’ 

without necessarily changing the primary prohibitionist model that underpins it. Harm 

reduction programmes are presently operating at some level in almost half of the 179 countries 

in the world where injection drug use has been documented.289 Nonetheless, the vast majority 

of these countries primarily institute a prohibitionist-based drug policy. This is because harm 

reduction can be applied as a secondary medical approach in the form of drug treatment 

alongside the primary legal approach of attempted drug prevention through prohibition drug 

policy.  

 

Nevertheless, I argue that specific interventions that form the core of current harm reduction 

practice – such as NSPs, OST and DCRs – are a symptomatic response to harms either created 

or exacerbated by prohibition drug policy. Thus, while amelioration of the public health harms 

for drug users in this manner is certainly important, it is primarily implemented merely as a 

treatment for ‘the drug problem’, which is operating within a harm-causing drug prohibition 

legal and institutional framework.  
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7.2 Decriminalisation 

Decriminalisation involves a more substantial reorientation away from a criminal justice-based 

policy model towards a more substantive public health-based model.290 Building on the 

fundamental principles of harm reduction, decriminalisation furthers its aims by establishing 

institutional and legal reform. Institutional reform comprises of moving responsibility for drug 

policy decisions, budgets, etc from government departments responsible for criminal justice to 

those responsible for public health.291 Legal reform comprises of shifting the focus of law 

enforcement from demand-side to supply-side imposition, ie from drug users to drug producers. 

Accordingly, decriminalisation drug policy refers to the removal of penal sanctions for the use 

of illicit drugs. Significantly, however, the production and supply of illicit drugs remain 

criminal offences. In practice, it involves the removal of criminal sanctions for the possession 

of small quantities of illicit drugs for personal use. Sometimes civil or administrative sanctions 

are imposed instead.292 Thus, the possession and use of small amounts of drugs may officially 

remain unlawful, but not criminal, that is, there is no imposition of a permanent criminal record 

for drug-use offences. 

 

Properly construed decriminalisation is part of a broader drug policy approach that is rooted in 

placing a primacy on public health. Accordingly, experts assert that a crucial factor in the 

successful implementation of decriminalisation drug policy is the degree to which it is a part 

of a wider policy reorientation and resource reallocation away from punitive enforcement 

measures and towards evidence-based health and social interventions.293 This is because 

decriminalisation creates an enabling environment for harm reduction initiatives and other 

health interventions.294 This is in stark contradistinction to criminalisation drug policy which 

necessarily precludes this space by marginalising and stigmatising drug users and effectively 

making them criminals.  

 

Approximately 25-30295 countries have instituted formal decriminalisation drug policies with 

varying degrees of operation. For example, different threshold quantities used to determine the 
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user/supplier distinction. Various non-criminal sanctions are adopted, including fines, 

warnings and treatment referrals. Additionally, a distinction is made between de jure 

decriminalisation, wherein the policy is defined by law with specific changes to the legal 

framework; and de facto decriminalisation, wherein the policy has the same effect but is 

achieved through the non-enforcement of criminal drug laws that technically remain in force.296 

Accordingly, there is a wide variation in these models and their particular implementation in 

various countries around the world. This indicates the flexibility of decriminalisation drug 

policy, as it can be more responsive to the particular challenges that different countries face 

with respect to drug use and drug-related harms. I therefore argue that this is a more suitable 

and effective manner to address a society’s ‘drug problem’, which is inherently multifaceted 

and interrelated to a society’s cultural, social and economic proclivities, rather than the 

simplistic and often single-minded moralistic approach of drug criminalisation. 

 

Nevertheless, decriminalisation drug policy can at best only aim to reduce the harms created 

and the costs incurred by the prohibition of drugs and the criminalisation of people who use 

drugs. Significantly, it does not address the devastating harms associated with the criminal 

trade in illicit drugs and the concomitant damaging law enforcement measures pursuant 

thereto.297 It is primarily for this reason that the legalisation and regulation of illicit drugs is 

proffered as the most viable drug policy alternative. 

 

7.3 Legalisation (Legal regulation) 

Legal regulation drug policy establishes a lawful system of regulatory controls on the 

production, supply and use of currently illicit drugs.298 This is comparable to like psychoactive 

substances such as alcohol, tobacco and pharmaceuticals. The policy of legal regulation is 

based on ensuring public control of the illicit drug market. This is contrary to popular 

misconceptions that the legalisation of drugs implies relaxing control or liberalising the drug 

trade.299 In actuality, it involves instituting governmental control into a domain where currently 

there is none. Prohibition drug policy is effectively an abrogation of control of the illicit drug 

market. By definition, under prohibition mechanisms of control regulating the trade in illicit 

drugs are expressly proscribed as unlawful. Yet the illicit drug market nevertheless subsists, 
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instead being controlled by criminal organisations. The illicit drug market is hence markedly 

ruled by lawlessness, corruption and violence. The primary argument for legal regulation drug 

policy is, therefore, as the antithesis to and logical conclusion of the critique of prohibition 

drug policy. If prohibition drug policy is both ineffective, as it does not eliminate drug use and 

drug trade, as well as actively counterproductive, as it causes substantial drug-related harm, 

then it stands to reason that by reclaiming the market from criminal profiteers and bringing it 

under the control of the State, legal regulation can substantially reduce major harms associated 

with the illicit drug trade.300 In this way, responsible public actors can manage the public health 

and safety challenges of drug usage by implementing strictly enforced systems of regulation 

with a clearly defined role for enforcement agencies to ensure compliance within this 

framework. 

 

7.4 Summary 

In light of the abovementioned alternative drug policy approaches, this paper argues that the 

policy of prohibition results in indefensible negative consequences, which includes an 

unregulated criminal drug market that results in unacceptably high social harms. In light of 

these ruinous consequences, I submit that prohibition drug policy is unsound on the grounds 

that it is senselessly ineffective and grossly counterproductive. I now turn to the contention that 

prohibition drug policy, and the legislation that enacts it, the Drugs Act, is unconstitutional. 

 

8. CONSTITUTIONALITY OF THE DRUGS ACT  

8.1 Preamble  

Constitutional rights and freedoms are not absolute.301 Any right entrenched in the South 

African Bill of Rights302 may be limited by a law of general application to the extent that the 

limitation is reasonable and justifiable in an open and democratic society based on equality, 

freedom and human dignity.303 Thus, a limitation of a right is unconstitutional if the 

infringement thereof is not justifiable in accordance with the Constitution. It is trite that there 

is a two-stage analysis in determining whether there is an unconstitutional violation of the right 

concerned.304 First, the scope of the right must be assessed in order to determine whether the 

law concerned has infringed the right. Second, if there has been an infringement it must be 
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determined whether it is nevertheless justifiable in terms of section 36 of the Constitution, the 

limitations clause.305 This involves a balancing of competing rights and State interests in order 

to determine the justifiability of any infringement. Furthermore, a limitations analysis must be 

conducted through the prism of the foundational values animating of our constitutional 

democracy.306 

 

8.2 Constitutional impugnment  

As argued in the first part of this paper, prohibition drug policy has had devasting consequences 

on communities and individuals. These include the endangering of public health; the 

undermining of peace and security; and the stigmatisation, marginalisation and discrimination 

of people. This necessarily has had serious negative implications for human rights, particularly 

those of the most vulnerable in our society. It is therefore submitted that prohibition drug 

policy, and the drug control legislation that enacts it, the Drugs Act, is dissonant with the 

Constitution, which entrenches a society based on democratic values, social justice and 

fundamental human rights.307 Nevertheless, for the purposes of a legal challenge to the 

constitutionality of the Drugs Act it is necessary to impugn the legislation on the grounds that 

it violates a constitutional right. Accordingly, I argue that the Drugs Act violates the right to 

privacy;308 the right to freedom and security of the person;309 the right to bodily and 

psychological integrity;310 and the right to human dignity.311 It is noteworthy that an 

individual’s right to privacy is linked to the right to freedom,312 as well as to the right to 

dignity.313 

 

8.2.1 Whether the Drugs Act limits constitutional rights 

The Constitutional Court provides valuable guidance on the matter. The Constitutional Court 

has ruled that certain provisions of the Drugs Act violate the right to privacy and, therefore, 

are invalid to the extent that they prohibit and make the use or cultivation of cannabis in private 
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by an adult for their own personal consumption a criminal offence.314 Thus, the Constitutional 

Court held that the impugned provisions not only limited the right to privacy but did so 

unjustifiably, and so unconstitutionally. This invalidity extends only in regard to an adult’s 

private use or cultivation for their own personal consumption of cannabis. The Constitutional 

Court made clear that it did not sanction the (commercial) trade in cannabis for the reason that 

“dealing in cannabis is a serious problem in this country”.315 However, it is argued, with 

respect, that the Constitutional Court did not apply its reasoning to its fullest extent and 

necessary conclusion. That is, the justification for the decriminalisation of cannabis applies 

equally to all illicit drugs. Moreover, the Constitutional Court simply stated that the illicit trade 

in cannabis is a serious problem without ascertaining why this is so. I submit that had it done 

so the Constitutional Court would, or should, have determined that the ruinous harms 

associated with the illicit drug trade – ‘the drug problem’ – are as a consequence of the policy 

of prohibition and criminalisation of drugs itself. Conversely, the legal regulation of drugs 

would bring these psychoactive substances under public control and significantly reduce the 

associated harms. Accordingly, I argue that the Drugs Act in its entirety and in regard to all 

illicit drugs is unconstitutional. 

 

8.2.2 Scope of the right to privacy  

While the Constitutional Court found that the right to privacy is limited by the impugned 

provisions of the Drugs Act in regard to cannabis,316 I argue that the same is true of all illicit 

drugs. This is because “[i]f privacy [is] considered to be analysed as a continuum of rights 

which starts with an inviolable inner core moving from the private to the public realm where 

privacy is only remotely implicated by interference, it must follow that those who wish to 

partake of a small quantity of [an illicit drug] in the intimacy of their home do exercise a right 

to autonomy which, without clear justification, does not merit interference from the outside 

community or the State”.317 This follows from the fact that the Drugs Act authorises the State 

to inhibit persons from engaging in voluntary, peaceful actions of drug consumption, be it in 

regard to cannabis or any other drug. Thus, the State prohibiting and criminalising the use of 
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any drug necessarily deprives that person of their rights. What must however be determined is 

whether that deprivation is nevertheless justifiable. 

 

8.2.3 Nature of the right to privacy 

The Constitutional Court has held that, “[a] very high level of protection is given to the 

individual’s intimate personal sphere of life . . . and there is a final untouchable sphere of 

human freedom that is beyond interference from any public authority. So much so that, in 

regard to this most intimate core of privacy, no justifiable limitation thereof can take place”.318 

Furthermore, the Constitution “recognises that human beings have a right to a sphere of 

intimacy and autonomy that should be protected from invasion. This right serves to foster 

human dignity”.319 I argue that there can be no more intimate personal sphere of life than one’s 

own mind. The effect of psychoactive substances is on the mood and mind of a user. Thus, a 

restriction on the ability to control, through altering, one’s own mind/mood is necessarily an 

infringement on that individual’s most intimate of personal spaces.  

 

8.2.4 Nature of the right to freedom and security of the person 

The right to freedom includes: the right not to be deprived of freedom arbitrarily or without 

just cause;320 the right to be free from violence;321 and the right not to be treated or punished in 

a cruel, inhuman or degrading way.322 It is argued that the ‘just cause’ required for the 

deprivation of freedom means that measures which are not consonant with the fundamental 

tenants and principles of our constitutional democracy are invalid.323 In addition, it is argued 

that the principles of proportionality and non-excessiveness determine the legitimate scope of 

the State’s authority to use this power.324 Proportionality requires that the harm to be prevented 

by the deprivation of freedom should be sufficient to justify this use of State power. Non-

excessiveness requires that the least violent means should be used to achieve the legitimate 

public purpose for which the power is exercised.325 In this regard, the Constitutional Court has 

held that “[the State] must . . . take appropriate steps to reduce violence in public and private 
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life. Coupled with its special duty toward children, this obligation represents a powerful 

requirement on the [S]tate to act”.326 

 

As argued above,327 the deprivation of freedom that the Drugs Act imposes is without just 

cause. This is because drug use does not cause direct harm to another person. Thus, it is not the 

relevant kind of harm that warrants criminal sanction, and is insufficient to justify this State 

action. Furthermore, the imposition of criminal liability for drug use is a grossly 

disproportionate and excessive action in order to prevent any potential harm of drug use. It is 

also possibly the most intrusive and violent means to do so, and is thus unjust. Moreover, the 

violence pursuant to the illicit drug market, as a result of the Drugs Act, is a severe breach of 

the State’s duty to prevent violence. Particularly where this violence is as a consequence of the 

State’s legislative and law enforcement actions. Lastly, I submit that measures which do more 

harm than good violate the proportionality principle.328 The criminalisation of people who use 

drugs, which as a policy exacerbates the harms of drug use and threatens the safety and well-

being of the whole of society, and thus does significantly more harm than good (if any at all), 

is, therefore, a grossly disproportionate penalty. 

 

8.2.5 Nature of the right to bodily and psychological integrity 

Every person has the right to bodily and psychological integrity,329 which includes the right to 

security in and control over their body.330 This comprises of the right not to be interfered with 

and being allowed to live the life one chooses.331 The purpose of this right is to protect an 

individual’s right to bodily self-determination.332 Accordingly, self-determination and 

autonomy are meaningless without the power to have control over one’s own body and mind. 

I argue that the jurisprudence on the right to psychological integrity and control over one’s 

body/mind ought to be interpreted so as to include the concept of ‘cognitive liberty’.333 

Cognitive liberty comprises the freedom of thought,334 yet more specifically the idea that 

individuals should have the right to autonomous self-determination over their own 
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consciousness or the alteration thereof; which right is currently infringed by the prohibition 

and criminalisation of drugs.335 This is because a constitutional democracy places a primacy 

on an individual’s autonomy and “rebels at the thought of giving government the power to 

control men’s minds”,336 which is reminiscent instead of an Orwellian regime. Thus, the right 

to use drugs naturally derives from the idea that individuals own their own bodies and have the 

right to decide how their own body/mind should be used.337 Nevertheless, this is not simply a 

narrow right to use drugs, but a necessary aspect of the right to self-determination; a right to 

engage in any action which is peaceful; and which does not deprive others of their rights.338  

 

8.2.6 Nature of the right to human dignity  

Human dignity is innate339 and the source of an individual’s rights to privacy, to freedom and 

to bodily and psychological integrity.340 Dignity fundamentally relates to an individual’s 

identity, their moral agency and autonomy.341 Thus, respect for human dignity entails 

recognising that all individuals are able to make their own choices.342 The Constitutional Court 

has held that, “self-autonomy, or the ability to regulate one’s own affairs, even to one’s own 

detriment, is the very essence of freedom and a vital part of dignity”.343 I therefore argue that 

the effect of prohibition and criminalisation through the Drugs Act denigrates the human 

dignity of people who use drugs, particularly those persons who suffer from drug dependency 

disorders. This is most evident in the stigmatisation and marginalisation often of the most 

vulnerable persons caught up in the drug war.  

 

8.2.7 The importance of the purpose of the limitation  

The State is required to show that there is a substantial State interest which justifies the 

limitation.344 It is argued that any justification based on a moral judgement is invalid. This is 

because, “[t]he enforcement of the private moral views of a section of the community, which 

are based to a large extent on nothing more than prejudice, cannot qualify as such a legitimate 
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purpose”.345 Thus, the moralistic (and prejudicial) roots of prohibition drug policy can no 

longer provide any basis for the criminalisation of drugs. This is particularly so in a 

constitutional democracy wherein moral and religious pluralism is entrenched in the right to 

freedom of conscience, religion, thought, belief and opinion.346  

 

Accordingly, the contemporary position of the State is that the purpose of drug prohibition is 

the protection of “the health, safety and psychological well-being of persons affected by the 

use of [drugs]”, and that “the [Drugs Act] serves an important governmental purpose in the war 

against drugs”.347 It is thus taken that the purpose of the Drugs Act is the legitimate aim of drug 

control in order to address drug-related harms in society. 

 

This drug policy position is predicated on three assumptions: firstly, that criminalising drugs 

and drug users is necessary to deter people from using drugs; secondly, that interdiction 

enforcement against the supply of drugs restricts their availability, and thus their use, to a 

meaningful extent; and thirdly, that levels of use are a good proxy measure for levels of harm, 

both to drug users themselves and the broader society.348 I however argue that all of these 

assumptions are erroneous. Accordingly, the Drugs Act is not only woefully ineffective in its 

aims, but also substantially exacerbates drug-related harms and is thus counterproductive. 

 

8.2.8 The nature and extent of the limitation  

The Drugs Act institutes prohibition and criminalisation of drugs and drug users. It is therefore 

the most intrusive sanction the State can impose. The nature and extent of the limitation is thus 

“quite invasive”.349 

 

8.2.9 The relation between the limitation and its purpose 

Law must be rationally related to a legitimate government purpose, and not arbitrary. The 

absence of a rational connection will result in the law being unconstitutional.350 I argue that the 

Drugs Act is arbitrary, irrational and thus unconstitutional.  
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This is because the prohibition of drugs with the notable exceptions of alcohol and tobacco is 

an arbitrary differentiation. Alcohol and tobacco, like cocaine and heroin, are dependence-

producing substances with significant social costs.351 Furthermore, although it may be 

surprising to some, it is a veritable fact that alcohol and tobacco are amongst the most harmful 

and deadly psychoactive substances.352 The difference between such psychotropic drugs is not 

qualitative but quantitative. Therefore, the differentiation between ‘legal’ and ‘illegal’ drugs is 

entirely arbitrary. This is evident in the perhaps surprising fact that the UNODC – the 

organisation that presides over the international prohibitionist drug control regime – has 

determined that approximately 90% of people who use illicit drugs worldwide do so non-

problematically.353 This is consistent with scientific evidence that the physiological risks 

associated with drug use of even the most ‘hardcore’ drugs are no more harmful than other 

comparable legal psychoactive substances.354 In fact, alcohol and tobacco are significantly the 

more deadly psychoactive substances;355 and yet, few people in a constitutional democracy 

would accept their prohibition. This is not to say that these substance are not dangerous. Indeed 

they are. Hence, the need for their control through legal regulation.  

 

It is argued that the fact that prohibition and criminalisation neither deters drug use nor reduces 

illicit drug supply renders the Drugs Act ineffectual and baseless. The presumption underlying 

the Drugs Act is that without criminalisation to act as a deterrent, drug use would dramatically 

increase. However, this is simply false.356 Comparative studies of drug control laws in various 

countries evidence no link between punitive law enforcement and lower levels of drug use.357 

Furthermore, the speculative prediction of increased drug-related harms in the absence of drug 

prohibition does not itself provide a good reason to continue to punish drug use, unless there 

is already a justification to punish drug use in the first place.358 This paper has comprehensively 

argued that there is not. Moreover, the Drugs Act fails to restrict the supply of illicit drugs. In 
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fact, notwithstanding variations between types of illicit drugs, regions and population groups, 

drug availability and use worldwide have generally risen since the enactment of prohibition 

drug policy globally.359 Thus, the Drugs Act provides no practical benefit. It does however 

result in devastating harms. 

 

The purpose of drug control legislation is to have some measure of control over drugs, so as to 

prevent or ameliorate the harms associated with drug use. However, it is argued that the Drugs 

Act abrogates control over drugs, and indeed substantially exacerbates drug-related harms. As 

this paper has extensively argued, prohibition drug policy results in consequences and costs to 

communities and individuals which greatly exceed the harms of drug use while undermining a 

myriad of human rights. I therefore submit that legislation which brings about consequences 

diametrically opposed to the purposes for which it is enacted cannot be rational, and thus the 

Drugs Act is invalid.  

 

8.2.10 Less restrictive means to achieve the purpose  

Notwithstanding the legitimate purpose of drug control in society, “the State would still need 

to show why a less restrictive means to achieve that purpose does not exist”.360 It is argued that 

“there are a multitude of options available to [address drug misuse in society] as opposed to 

the blunt use of the criminal law. It is precisely for this reason that [the High Court] contends 

that less restrictive means must be employed to deal with the problem [of substance abuse and 

drug-related harms], a conclusion clearly advocated in the position articulated by the Central 

Drug Authority [and National Drug Master Plan]”.361 This is particularly so when the means 

employed – prohibition and criminalisation – are ineffective, disproportionate and maximally 

invasive.  

 

I submit that comparative democratic societies based on freedom, equality and dignity have 

successfully employed a less restrictive drug policy to address drug control and drug misuse in 

society. The policy of decriminalisation of drug use and possession has been enacted in 

Portugal since 2001; in the Czech Republic in 2010;362 and in the State of Oregon in the United 
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States of America in 2020. Ghana is the first country in Africa to announce the 

decriminalisation of personal possession and use of all illegal drugs.363 In addition, in 2009 the 

Supreme Court of Argentina declared legislation which criminalised the possession of drugs 

for personal consumption unconstitutional. The Court found that the relevant legislation 

violated the sphere of personal liberty which was protected from intrusion from the State. This 

was further unwarranted wherein the circumstances of drug use do not bring about any material 

danger or harm to the rights and welfare of others. The Court noted, “drug possession for 

personal consumption in itself does not provide any reason to affirm that the accused have 

carried out anything more than a private act or that they have offended public morals or the 

right of others”,364 further that, “criminalizing an individual [for drug use] is undeniably 

inhumane”.365 

 

Furthermore, decriminalising drug use is supported by various human rights-focused 

organisations, including: Human Rights Watch;366 the UN Office of the High Commissioner 

for Human Rights;367 the World Health Organisation; the World Bank; the UN Development 

Programme; UNAIDS; and UNICEF.368 

 

8.3 Summary 

I therefore submit that the Drugs and Drug Trafficking Act is unconstitutional, as the 

limitations it imposes on the rights to privacy, freedom and dignity are unreasonable and 

unjustifiable in an open and democratic society based on human dignity, equality and freedom. 

Furthermore, the prohibition of drugs and the criminalisation of people who use drugs is not 

the least restrictive means of achieving the legitimate purpose of drug control in society. This 

is because decriminalisation is a viable alternative drug policy which has proven successful in 

comparable constitutional democracies.  
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It stands to reason that a drug policy that ameliorates harms is preferable to one which causes 

or warrants harms. I therefore argue that while decriminalisation is a preferable policy to 

prohibition drug policy, it nevertheless falls short of the standards demanded by the 

Constitution. This is because the most devasting drug-related harms are as a consequence of 

the illicit drug market. This is for the very reason being that the drug market is illegal. Whereas, 

legal regulation would instead eliminate the illicit drug market and its concomitant ruinous 

harms of corruption, criminality and violence. I therefore submit that legal regulation drug 

policy is more congruous with the ‘objective normative value system’369 espoused by the 

Constitution. 

 

9. LEGAL REGULATION DRUG POLICY  

I submit that a valid drug policy should aim to protect the young and the vulnerable; reduce 

crime; mitigate health risks; promote security and development; use public resources 

effectively; and protect human rights.370 I argue that legal regulation drug policy is the more 

effective, just and humane drug policy, aptly suited to our South African constitutional 

dispensation, which, I submit, compels a drug policy that takes a human rights-based, public 

health approach to drug control in society. 

 

Advocates of prohibition drug policy may argue that legal regulation and market control of 

non-medical psychoactive drugs is immoral, a form of surrender to criminality, or a decline 

towards anarchy and debauchery.371 However, such a sensationalist view is contrary to the 

contemporary understanding that drug misuse is a multidimensional matter which creates 

social issues that can be most usefully comprehended with medical and sociological 

determinations.372 The motivations for and behaviours around drug use are many and varied, 

as are the consequences of this use, ranging from beneficial use,373 through non-problematic 

use,374 to problematic and chronic dependent use. Accordingly, instead of attempting to use the 

blunt instrument of the criminal justice system to punish and eradicate a supposed moral wrong 

– as prohibition drug policy does – legal regulation drug policy aims to develop a system of 
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laws, procedures and practices that will help governments and their communities effectively 

manage the reality of the health and social challenges that drug use potentially occasions. Legal 

regulation drug policy affirms that it is the proper function of government in modern societies 

to regulate potentially harmful or risky conduct through rules and operation of law. 

 

The criticism that legalisation is reckless libralisation of the drug market is a straw man fallacy, 

whereby legalisation drug policy is mistakenly equated with the total absence of all drug 

control legislation. Legal regulation drug policy aims to institute drug control measures through 

responsible and accountable public infrastructure, in order to effectively regulate non-medical 

psychoactive drug production and availability. Its purpose is to take back control of the drugs 

market from those actors least likely to manage it constructively. Under prohibition drug policy 

every illicit drug supplier is by definition unlicensed, and therefore beyond any form of 

accountable governmental authority or management.375 This has resulted in devastating harms 

as a consequence of an illegal drug market that includes extreme violence and corruption.  

 

Significantly, there are a variety of regulatory models within the legal drug control policy 

approach with varying degrees of restrictiveness.376 These range from laissez-faire unlicensed 

sale, similar to caffeinated drinks. Licensed sale, similar to alcohol and tobacco, including 

various levels of restrictions on advertising, age limits, public consumption, etc. Finally, there 

is a highly regulated and controlled framework, similar to the medical regulations on 

pharmaceutical drugs, eg a licensed medical dispensary or pharmacy, including to the extent 

of requiring a prescription for designated drugs. 

 

By way of illustration, Figure 1 depicts the spectrum of legal policy frameworks for regulating 

the production, supply and use of drugs. At either end of the spectrum there are effectively 

unregulated markets: the criminal market under prohibition at one end, and the legal, 

commercial free market at the other end. A completely unfettered free market in drugs, albeit 

legal, has more in common with the criminal drug market than a properly legally regulated 

drug market, and would likely lead to serious personal and social harms. In the middle there is 

an optimum level of government regulation, wherein drug policy is both effective and just,377 
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as overall social harms are minimised and human rights are protected. This applies to all drugs, 

ie medical pharmaceutical and recreational drugs, including alcohol and tobacco. 

 

Figure 1: Spectrum of drug policy approaches.378 

 

 

 

  

 

 

 

 

 

 

 

Nevertheless, it is important to recognise that legal regulation drug policy cannot eliminate 

problematic or dependent drug abuse.379 The legal regulation of drugs is not a panacea for drug 

misuse and the harms that this may cause individuals and others. There is an acknowledgement 

that the legal control and regulation of the supply of drugs is only one aspect of a multifaceted 

matter. The broader issue of drug misuse in society includes a range of interrelated fields which 

takes into account the underlying psychosocial factors of drug use. Comprehensive drug policy 

therefore embraces public health interventions, drug education and prevention, treatment and 

recovery, and importantly the role of socioeconomic policy issues – including poverty, 

inequality and social exclusion – and how these impact on drug use and demand for 

consumption.380  

 

I argue that the replacement of prohibition drug policy with a legally regulated drug control 

system would, however, enable and empower a public health and social wellbeing-based 

approach that could produce comprehensive and enduring outcomes to dealing with drug 
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misuse in society.381 Prohibition drug policy fosters both conceptual and practical obstacles to 

addressing the actual public health and safety issues around problematic drug use.382 The 

conceptual obstacles include the moralisation of drug use and the vilification of drug users, 

which serves only to punish, stigmatise and marginalise those persons in need of the most 

support. The practical obstacles include the resources allocated towards the criminal justice 

system which could otherwise be directed towards constructive harm reduction initiatives. 

Instead, legal regulation drug policy enables and empowers holistic reform by advancing the 

discourse around drug use and removing the political and ideological impediments, so as to 

promote an environment that constructively confronts the social conditions that underlie 

problematic drug use, and better address broader drug-related harms.383 Thus, as a legal policy 

alone, legal regulation drug policy can only eliminate or reduce the devastating harms which 

are generated or worsened specifically by prohibition drug policy and illicit drug markets – 

though this would surely be a meaningful advancement from the status quo. However, as an 

integral part of a comprehensive drug policy, it additionally constitutes a significant paradigm 

shift in how we understand and deal with drug misuse in society. It is the argument of this 

paper that such reform is constitutionally required.  

 

10. CONCLUSION  

This paper has contended that prohibition drug policy is unsound on the grounds that it is 

senselessly ineffective and grossly counterproductive. This is because prohibition drug policy 

fails to reduce demand, restrict supply or mitigate the harms associated with drugs. Moreover, 

prohibition drug policy in fact greatly exacerbates drug-related harms for individuals and 

society. In light of the devastating consequences pursuant to the drug war, I therefore submit 

that prohibition drug policy is untenable. In addition, this paper has contended that prohibition 

drug policy, and the legislation that enacts it, the Drugs and Drug Trafficking Act, is 

unconstitutional. This is on the grounds that it unjustifiably violates the right to privacy, the 

right to freedom, and the right to human dignity. Furthermore, the alternative drug policy of 

decriminalisation is a far less restrictive means of achieving the legitimate purpose of drug 

control in society. This paper finally contended that prohibition drug policy ought to be 

replaced instead by the legal regulation of drugs. This, on the grounds that it is especially apt 
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for our South African constitutional democracy founded on the values of freedom, equality and 

human dignity.  
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