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P A R T A 

I N T R O D U C T I O N 

CHAPTER I GENERAL 

Extending the search for oil and gas into the marine areas 

is a relatively recent phase in the production of oil and 

gas. Although shallow water mining has been conducted since 

the 1940's, these attempts have been seen more as extensions 

of terrestrial mining than as serious offshore attempts. 1 

The technological feasibility of offshore oil ~nd gas mining 

has increased rapidly from the late 1950's onwards. 2 This 

coincides, and more often than not is related to, recent 

vast developments in the Law of the Sea and purs~it of 

agreement by nations on vital questions related to the use 

and control of the sea. International law relating to the 

offshore oil and gas regime is therefore fairly recent in 

origin and, in many areas, unsettled. Lawyers have wrestled 

with the problems of creating a legal regime in areas beyond 

State sovereignty, applicable to constrictions which 

generally do not adequately resemble, fbr legal purposes, 

either ships or islands. 

In addition to the regime to be applied to the installation 

itself, it was soon realized that special precautions would 

have to be taken to ensure that loss of both life and 

property was kept to an absolute minimum. Offshore 

installations represent vast investment. _They operate on, 

and are exposed to, an environment which is unpredictable, 

powerful and on occasion violent in nature, not to mention 

1 



the nature of the substances to be brought to the surface, 

which are dangerous, as experience has shown, in terms of 

inter alia, volatility and threat of pollution. One of the 

concepts soon arrived at was that of the safety zone, which 

has the obvious purpose of minimizing the possibility of 

collision with the installation, or crafts or objects 

attached to, or in the service of, the installation. 

Now as the concept of a safety zone suggests, and due to the 

fact that the installations frequently operate beyond 

territorial waters, it was obvious that parts of the high 

seas were to be affected. While uneasy agreement has been 

reached in the conventions on the Law of -the Sea~ in 

relation to shipping and respect for safety zones, the 

concept of aerial jurisdiction over these legally unique 

areas still remains a controversial one. This despite the 

fact that overflight of these areas is both possible and 

likely by almost all aircraft, and that certain aircraft, 

particularly helicopters, have proven vital to the operation 

of installations, as a means of transport and communication. 

In addition technology has provided, and will provide, new 

craft which will be classified either as ships or aircraft, 

and will be considered in the light of their usefulness to 

oil and gas installations or alternatively the threat they 

pose to them. 

2 



CHAPTER II 

THE RIGHT TO CONSTRUCT MARITIME INSTALLATIONS 
IN THE MARITIME ZONES 

INTERNAL WATERS 

These are all waters which lie landward of the baseline of 

the territorial sea 4 of a State and may include internal 

seas, 9 bays, historic bays, river mouths, ports, harbours, 

rivers, artificial waterways etc. Under international 

customary law it is clear that the coastal state has full 

and complete rights of legislative and enforcement 

jurisdiction in internal waters.• Hence the coastal State 

has full control over her internal waters and all legitimate 

us~s of these waters are open to the State. Construction of 

installations, and taking necessary measures to protect 

them, would most certainly be regarded as legitimate uses of 

internal waters (provided that the installation did not 

cause damage to another State7
). The creation of any safety 

zone would clearly be the prerogative of the coastal state. 8 

TERRITORIAL SEAS 

In terms of international law the coastal State has 

sovereignty over her territorial seas. 9 Although the 

breadth of this area has been the subject of dispute since 

the concept of a territorial sea evolved, it would appear 

that it has been settled at twelve nautical miles. This 

figure appears in Art 3 of LOSC and is supported by a 

substantial following in State practice. 10 The coastal 

State has full and complete jurisdiction over her 

territorial seas~ 11 Construction of installations in the 

territorial seas is clearly a legitimate use, and the 

creation of any safety zones is again within the powers of 

the coastal State, which zones would have to be bbserved 

even by ships in innocent passage. 



THE EXCLUSIVE ECONOMIC ZONE 

The EEZ extends up to 200 nautical miles from the baselines 

from which the territorial sea is measured. 12 It is a 

concept of recent origin, arising from the preparations for 

UJ\ICUJS I I I. The right to claim an EEZ would appear to be 

international customary law by now, even if some of the 

rules pertaining to the EEZ are not. 

have claimed a 200 mile EEZ. 13 

Over seventy States 

Under LDSC Art 56 the coastal State has 

"(a) sovereign r·igt-1ts ·for the purpose of e;-:ploring and 

exploiting, conserving and managing the natural 

resources, whether living or non-living, of the waters 

superjacent to the seabed and of the seabed and its 

subsoil, and with regard to other activities for the 

economic exploitation and exploration of the zone, such 

as the protection of energy from the water, currents and 

(b) Jurisdiction as provided for in the relevant 

provisions of this Convention with regard to: 

Ci) the establishment and use of artificial islands, 

installations and structures .•. " 

While the right to construct artificial islands in the EEZ 

is absolute, 14 there exists in relation to installations and 

structures, the right of construction only for economic 

purposes and those purposes implicit in Art 56 above, that 

is, exploring, exploiting, conserving and managing. 15 

Important is that the coastal State has the exclusive right 

to construct and to authorize and to regulate the 

construe tion, operation c:1.nd use of these arti f ic ia 1 is lands, 

installations and structures, in terms of Art 60(1) LOSC. 

This is an important provision and must be remembered when 

considering matters in relation to installations, including 

sa i'ety zones. The intention of the convention is clearly to 

provide for the beneficial use of the EEZ by the coastal 

4 



State on the one hand, while insisting on the administrative 

and legal responsibility of that coastal State in relation 

to such installations on the other. The reasonableness of 

any actions of the coastal state designed to protect the 

installations must therefore be assessed in this light. 

The right to establish installations is almost certainly 

international customary law too, as State practice appears 

to be fairly extensive in this regard (amongst those States 

having the necessary infrastructure, at any rate) and there 

would appear to be no significant objection in principle to 

such practice. In addition, if one were to follow the 

argument that the EEZ is part of the high seas and certain 

uses are reserved for the coastal State, Art 87 (l)(d) of 

LOSC regards the ''construction of artificial islands and 

other installations permitted under international law, 

subject to Part VI [the rules pertaining to the continental 

shelf]'' as a legitimate freedom of the high seas. 

THE CONTINENTAL SHELF 

The CSC Art 2 provides that the coastal State exercises over 

the continental Shelf sovereign rights for the purpose of 

exploring it and exploiting its natural resources. These 

rights are exclusive. 16 Over thirty States claim a 

continental shelf in accordance with the CSC Art 1 

definition, 17 others claim to 200 m only, others to 200 

miles, and others still further. 18 Whatever the problems of 

defining the outer limit of the continental shelf, which are 

beyond the scope of this work, it is certainly customary law 

that a State may claim one, for the above purposes. 

The right to construct installations on the continental 

shelf is e~plicitly stated in CSC Art 5(2). Art 80 LOSC 

confirms this right. 19 This would apply in terms of most 

definitions, to that part of the continental shelf beyond 

the EEZ. 

5 



THE CONTIGUOUS ZONE 

As this zone falls within the EEZ, by any definition of the 

contiguous zone, the right to construct, regulate and 

authorize parallels that in the EEZ above. 20 

ARCHIPELAGIC WATERS 

This concept was provided for for the first time in the 

LDSC. These waters comprise all the maritime waters within 

archipelagic straight baselines established in accordance 

with the convention, 21 including the internal waters of an 

archipelagic State (rivers, bays and ports). Legally the 

archipelagic waters are neither internal waters (except for 

rivers, bays and ports22 ) nor territorial seas, although 

they bear a number of resemblances to the latter. An 

archipelagic State has sovereignty over its archipelagic 

waters including the subjacent seabed and subsoil and the 

resources contained therein, 2 ~ subject to a number of rights 

enjoyed by third States (those established under previous 

agreements, fishing rights and other legitimate activities 

of immediately adjacent neighbouring States falling within 

archipelagic waters, existing submarine cables and their 

maintenance24
). In addition, foreign ships and aircraft 

have the right of archipelagic sea lane passage, with sea 

lanes and air routes being designated by the archipelagic 

State in consultation with the competent authorities (IMO 

and ICA0). 25 

It would appear therefore, that the archipelagic State may 

establish installations in her archipelagic waters (and of 

course internal waters), sea and air lanes presumably being 

drawn to avoid these, after consultation with IMO and ICAO. 

Where a State does not claim archipelagic waters, the 

situation would be governed by the normal regime pf 

territorial waters, contin~ntal shelf, EEZ and high seas. 

L u 



Under the TSC 1958 passage, rights of ships and aircraft 

depended on whether the strait was territorial seas or high 

The rule emerged however, that innocent passage could 

not be suspended in straits used for international navi­

gation between one part of the high seas and another, 26 □ r 

the territorial sea of a foreign State. 27 The regime has 

been revised by LOSC. 

Under LOSC, ships and aircraft have a right of transit 

passage, which right shall not be impeded by the coastal 

State. 28 In principle there would appear to be no restric­

tions on the coastal State to construct installations, 

except where the establishment of the installation and 

safety zone would impede transit passage. (transit passage 

includes ove~flight28 ). As with archipelagic waters 

however, presumably sea lanes and traffic separation schemes 

could be established in co-operation with IMO and ICA029 to 

avoid installations as long as this did not interfere 

appreciably with transit passage. 

The question of mining of the deep seabed area is in inter­

national law a controver~ial one, and was one of the main 

areas of disagreement at UNCLOS III. Nevertheless LOSC Art 

87(1)(d) provides that the construction of artificial 

islands and other installations permitted under inter­

national law is a legitimate freedom of the high seas. 

Presumably the reference to international law is intended to 

make the provision subject to the licensing procedure of the 

ISBA and Prepcom. This would at time of writing probably 

not be international customary law. That installations will 

be operating in the deep seabed area is accepted (particu­

larly those controlled by members of the Reciprocating 

St,:;,1.t.E'S 5y'.-;;tem 3 ':,), but the issue is not settled. 



CHAPTER III 

OVERFLIGHT AND THE MARITIME ZONES 

THE TERRITORIAL WATERS 

The Paris Convention 191931 , Art 1, stated that 

"The High Contracting Parties r·ecognize that every Power· 

has complete and exclusive sovereignty over the air space 

above its territory. For the purposes of the present 

Convention, the territory of a State shall be understood 

as including the national territory~ both that of the 

Mother Country and of the Colonies, and the territorial 

~"aters adjacent thereto" 

The Ibero-American Convention, Madrid, 1926, and the Pan­

American Convention on Commercial Aviation, Havana, 1928, 

contained similar provisions. Sovereignty over this 

superjacent air space has been a firm principle of 

international law, apparently, since 1919. It was con·firmed 

in the Chicago Convention 194432 , Art 1 which states: 

"The contracting States recognize that every State has· 

complete and exclusive sovereignty over the air space 

above its territory" 

Art 2 continues: 

"For the purposes of this Convention the territory of a 

State shall be deemed to be the land areas and 

territorial waters adjacent thereto under the 

sovereignty, suzerainty, p~otection or mandate of such 

State". -33 

This is further strengthened by Art 2(2) LOSC and Art 2 of 

TSC which provide that the sovereignty of a coastal State 

"e;-:tends to the air space over the territorial sea as wel 1 

as to its bed and subsoil". 

D w 



Unlike navigation however, the right □ f innocent passage f □ r 
'. 

aircraft has never been admitted, mainly because of their 

speed and ability to avoid detecti □n. 34 As far as aircraft 

are concerned therefore, the issue under discussion in this 

dissertation need be taken no further. The coastal state 

may completely control overflight of the territorial waters 

and may therefore a fortiori control overflight over any 

safety zones in these waters. 3 e Frequently however, States 

conclude treaties governing the question of overflight of 

land and territorial waters. Such treaties may concern 

themselves with the issue of safety zones. 

THE HI (3H ~:,EAS 

The Chicago Convention 1944 does not expressly contain a 

provision confirming freedom of overflight above the high 

seas, but it appears that articles 1 and 2 of this 

Cun-./en ticm ind i r-·ec: t l y pnJvide for- this, using thf2 11 S\. 

In other words, complete and exclusive 

sovereignty over airspace (Art 1) relates only to territory 

as defined in Art 2 which excludes the high seas. 36 The 

HBC 1958 however, confirms that 

'' ... Freedom of the high seas ... comprises, inter alia, 

both for coastal and non-coastal States: 

to f 1 y over tt-,e high seas ... ", 37 

as does LOSC Art 87(1)(b). Freedom of overflight would 

appear to be restricted, as is freedom of navigation, in the 

sense that pi r-acy i"; pro hi bi ted:~e and that the "Ru 1 es of the 

Air" are applicable to Hie high seas by virtue o·f Art 12 of 

the Chicago Convention 1944, as r-ead with Annex 2. 39 In 

practice the Rules of the Air ar-e normally observed even by 

non-members to the Chicago Convention and might well, by 

now, be considered as inter-national customary law. 40 

Another possible restriction on the freedom of the high seas 

is the right of hot pursuit of foreign air-er-aft in 

contr-avention of laws of the coastal State, but this does 

not appear to be settled. 41 



Finally it must be noted that the freedom of overflight in 

the EEZ is exprP~~ly preserved by Art 58(1) of LORC. This 

is almost certainly intPrnational customary law, although 

the practice of a few States does contrast. 42 

ARCHIPELAGIC WATERR 

As has been mentioned, LOSC provides that all ships and 

aircraft enjoy the right of archipelagic sea lanes passage 

in sea lanes and air routes established consequent to Art 

53(1) . 43 Passage must be continuous and expeditious and 

unobstructed transit between one part of the high seas or an 

EEZ and another part of the high seas or an EEZ. 44 If the 

archipelagic State fails to establish sea lanes or air 

routes, the right of archipelagic sea lanes passage may be 

exercised through the routes normally used for navigation 

(international). 45 Now it would seem that even though there 

was general consensus at UNCLOS III on the legal regime 

governing archipelagos since 1977, recent State practite 

appears to be diverse and not always in line with LOSC. 46 

This being so, the solution with regard to claims of 

Jurisdiction to overflight would seem to be that validity of 

claims depends on the principle of opposability. A claim 

that receives the acquiescance or acceptance of another 

State will be valid as between those States. 47 

STRAITS 

Section 2 of LOSC ''applies to straits which are used for 

international navigation between one part of the high seas 

or an EEZ and another part of the high seas or an EEZ''. 48 

Art 38(1) creates the right of transit passage which is ''the 

exercise ... of the freedom of navigation and overflight 

solely for the purpose of continuous and expeditious tran~it 

of the strait'', 49 The obligations of ships and aircraft in 

transit passage are the same as those relevant for 

archipelagic sea lanes passage. 50 Where a strait has a 

10 



route through the high seas 01~ EF.:Z of "simi l<:1.r convenience 

with respect to navigational and hydrographical 

characteristics; in such routes the other relevant parts of 

this Convention, including the provisions regarding the 

freedoms of navigation and overflight, apply''. 51 

Where a strait is created between an island of a State and 

its ma.in 1 and "transi t passage sha 11 not apply if ther-e 

exists seaward of the island a route through the high seas 

or through an EEZ of similar convenience with respect to 

nc:1.vigat.ional a.nd hydrographical characteristics". 52 

Innocent passage applies in the area excluded from transit 

passage. 53 This means that there is no right of innocent 

passage for aircraft in such an area, and aerial 

jurisdiction for the purposes of this dissertation is the 

same as that under territorial waters above. Art 45(1)(b) 

also creates the right of innocent passage in straits used 

for international navigation between a part of the high seas 

or an EEZ and the territorial seas of a foreign State. 

Again, this would not include overflight. 

have the right of transit passage over territorial seas, 54 

but not those seas excluded by Arts 45(1)(a) and (b). 

It is probable that the provisions on transit passage, as 

with archipelagic sea lanes passage, are not international 

customary law at this time. Again the situation will be 

governed according to the principle of opposability, until 

such time as a rule emerges as international customary 

law.ee 

CONTIGUOUS AIR ZONES 

No outright claims have been made to any contiguous air zone 

beyond the territorial sea in the sense that the contiguous 

zone in the law of the sea exists. Air Defence Identifi­

cation Zones, however, originated during the Korean War and 

wer-e dee 1 a red in 1950-1951 by the USA and Canada "for 

reasons of military security". They extend up to 300 miles 

.11 



off the coast and foreign aircraft flying to and from the 

North American continent are obliged to report to the Air 

Traffic Control authorities upon entering the ADIZ. 56 Other 

ADIZ's have been created by France, the Philippines, 

Indonesia, Iceland, Italy, Japan, Korea and Taiwan. This 

pr··a._c tice is con troversia 1, as it inf ring es upon the 

pr-inciple o·f "freedom of the ai1•-" above the high seas, but 

has been justified on the grounds of self defence, necessity 

and the analogy of the contiguous zone in the law of the 

sea. 57 The obligations imposed however, amount, it appears, 

to reporting of presence, and as such do not really affect 

the question of jurisdiction over aircraft for the. safety of 

installations .. 

12 



P A R T B 

"A IR CRAFT"? 

Where aerial jurisdiction is claimed over the airspace of 

any safety zone surrounding a maritime installation, it is 

of course of considerable importance to establish to what 

craft the aerial jurisdiction applies. Even more important 

perhaps, is to establish what craft are exempt from control 

where no aerial jurisdiction is claimed over a safety zone, 

but ~ontr□ l is claimed over shipping. It is necessary, in 

other words, to establish exactly what crafts fall under the 

cla.':::-secl a':5 ".::i.:i .. rcraft.". This would assist in determining 

whether any Conventional or legislative provisio~ applies to 

a particular craft, where that provision uses the terms 

"·,;t1ip" or-- "··,1essel" or "-::\ircraft" etc. 



CHAF'TEFi IV 

AIRCRAFT IN GENERAL 

Th1:2 t:F,l'"m 11 a .. ir·c:r·.,3_tt 11 ha.<:;; not bt:11:.::•n cl<::::i:~l'"lY de·finE•d J .. n th,,:;:, 

Chicago C □nvention~8 itself or in any □ ther multilateral air 

It has been contended (it is submitted 

with some Justification) that the drafters of these 

conventions preferred to let jurisprudence determine the 

,.. .. ;•1 ",,:"", .! .. , .. i :;,, h .i. ch 11 
.,,~. i r .. c r· a i' t 11 .31,·e in \/(J l \/ed . £~•:> T~\IO ?1n n e ;< E~s to 

t 1··,Ei Ch :.L c i:':i.q o ConvF~n t ion, hov~eve1r, do cl e ·fine 11 a .i. re t·a ft 11 for· 

the purposes of these Annexes, as: 

"Any machi.ne tha.t can der .. ivt:• support in the a.tmosphet·e 

f l""OfTl the r .. 1:::.,ac tion·:5 of thr:.2 a.i. r 11
• 

0
:L 

This definition was taken from the F'aris Convention 1919, 62 

The definition was amended however, to include 

" .... c:ithe,, .. ttv:.-..11 the r·eactions of the air a;:J2J:.i..r1~:;t 

The express purpose of this amendment was clearly to exclude 

hovercraft from the definition. 

No1tJ thc=.i tf.'~rm ".=1.ir-c r·c\'f t" cer·tain l y has a. mu.ch wider meaning 

t.hc:\n "ac=.i,,·oplane". It includes at least aeroplane, seaplane, 

helicopter, airship, balloon, kite and it may well include 

hovercraft, but would probably not include spacecraft. 64 

The Annex 6 and 7 definition includes two broad categories 

of craft: 

1. Machines that are heavier than air that are mechanically 

driven (for example aeroplanes, seaplanes or heli­

copters), as well as those heavier than air that are not 

mechanically driven (like gliders or even kites (which 

would include hang-gliders etc); 

2. machines that are lighter than air that are mechanically 

driven (for example airships) or not (e.g. captive □ r 

free balloons),, 65 



As has been noted however·, by con·fining tl1e term "air·crai't" 

to machines which fly becau~e they can derive support fr□m 

the reactions □ f the air, the Annex definition excludes, 

machines which are able to fly in the air independantly of 

any support derived from the reactions of the air, such as 

missiles, rockets or earth satellites.•• This type of 

machins is however, included in the legal definition of 

aircraft in several countries such as Argentina, Canada, The 

Dominican Republic, Egypt, France, Guatemala and the United 

Stat~s of America.• 7 

P1nothE?1~ v.i.ew is-a; that "aircraft" should be defined in ter·ms 

of a mechanised air transport element,• 0 in other words, 

aircraft are machines apt for the carriage by air of persons 

or things from one place to another. Following this view it 

would be advisable to resort to two fundamental bases for 

defining aircraft: their aptitude to move in airspace and 

carry persons or things.•• Balloons would therefore be 

aircraft when ''their trajectory is long enough to imply 

carriage - even in a vertical direction - while sounding 

balloons and parachutes would not come within the concept: 

the former because they cannot navigate in airspace, the 

latter because of their specific purpose and incapacity for 

carriage ... The situation of radio-controlled aircraft is 

still clearer. Certain controversy exists, but the answer 

should be in the affirmative since they are able to navigate 

in airspace and carry persons or things. Such reasoning is 

also valid for the case of free balloons without crews. 

Similarly, gliders ought to come under the concept of air­

craft because, although they lack engines, once in airspace 

they are able to carry out extended flights. 70 This latter 

contention in relation to gliders was supported by a French 

court decision. 71 



In the United Kingdom the Air Navigation Orders of 194972 

-::i.nd 19547 '3 de-f.inE•d ''-::1ir··cr·att'' ,.;-;,.·:;; .includi.r1(J ''a.11 ba.lloon~; 

(whether captive or free), kites, gliders, airships and 

flying machines''. The present Air Navigation Order of 

l'?Hl.:\ 7 "~ cont,,i.ins nCJ dcc~finition o·f ''cI:.i.r··cr-·att'' .. It doe~, 

however, contain a table of general classification of 

a .. ir·cr-·a.ft 1--.ihi.c::h .include's a.s air-·cra.tt ''al 1 balloons (C<':l.ptivE" 

or free), kites, gliders, airships, aeroplanes (which 

includes landplanes, seaplanes, amphibious and self­

launching motor gliders) and rotorcraft (such as gyroplanes 

-::ind hF~l .i.copt.er-·~-;) II n A "flying machine" is 211 a.in:.:rEtft 

heavier than air and power driven. A "kite" ii:; a non-por;-,.1er· 

driven craft, heavier than air, moored to or towed from the 

A "b2dloon" is a ncm--powet- driven 

aircraft, lighter than air and can be free or captive. A 

"glide1~" is-an air·craft heavier-· than air, not fL-:E•d to tt1e 

ground and having no driving power but having means of 

directional control. Also included is a "pilotless flying 

macl"i.ine" as an aircraft in flight. No other English 

enactment defines aircraft. In practice however, it is 
-

certain that the craft in the Order would be regarded as 

aircraft in English Law. 7 e 

In the IJnj_ted States of America an "airer-aft" is defined as 

"any contrivance now known or· hereafter invented, used, or· 

designed tor navigation of~ 01'· flight j_n, the .:':1.ir". 76 
· 

This definitj_on would seem to include projectiles. The te r·m 

"navigation" is not defined ·- it is only stated to includf:? 

piloting. 77 

Before drawing any conclusions as to what should or should 

not be considered as aircraft on the basis of the above 

discussion, certain craft must be examined fur-ther. 
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SEAPLANES, HOVERCRAFT AND HYDROFOILS 

1. SFAPLANES OR FLYING BnATS 

They are fully able to fly in no way different to 

conventional winged aircraft, yet, unlike the latter, they 

have the ability to float upon water while remaining 

stationary and to manoevre across water including of course, 

far the purposes of taking off and landing. 

The better view, it is submitted, is that these craft are 
11 21.i.rcr.=1.ft" .:3.nd not "ships" or "vessels". This should be a 

fortiori the case with lesser equipped seaplanes equipped 

with floats only for emergency etc . 

. . "A.:i..r is the tn_te medium of [the] cra·ft; the 1.A12.ter is a 

They operate on it ,--·at.her · than 1.!l 

it u u n II "7"B 

Two American cases and t~o British cases are of interest 

In United State~ v Nnrthwest Air Service79 it was 

decided that no maritime lien could attach to a seaplane in 

respect of repairs effected to it in a hangar on land. 

case has, however, attracted criticism and it has been 

suggested that ''if repairs to a seaplane are made to assist 

its navigability on water there is no reason why a maritime 

lien should not arise" .a•:> Against this decision, however-, 

is the decision in 

Reinhart v NPwport Flying Service Corporation,(1928) U.S.Av. 

R. 232, where it was held by Cardozo J that a sea~lane 

moon~~d in navigable ,,..,a.ters 1.A/as -:::~ vessel. This case wou 1 d :• 

therefore, seem to indicate that seaplanes and flying boats 

ar-e mor·e easily equated with "ships" and "vessels" tha.n ar·e 

other ordinary land aircraft. 81 In the Kings Bench decision 

1 ·7 
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of Pnlpen Shipping Co. Ltd v Commercial Union Assuranre Cn 

Lt.d. 82 the ·facts 11Jer·e th,.::-i.t ,::,. t.ime policy o'i' j __ nf;u.1,··anc:f:-1 on thE: 

plaintiff's motor vessel covered a loss by colli~ion between 

the plain tj_ i' f's ve·::;;·:;;e l -::rnd "any other '.-Ship or· VE~sse l". 

During the life of the policy the plaintiff's vessel dragged 

her anchor and collided with, and damaged, a flying boat 

belonging to the State which was also at anchor. The 

plaintiff, having paid for the damage to the flying boat, 

claimed from their underwriters. Atkinson J stated at 167~ 

''Thi:,? conclu~,ion at tA!hi.ch I ha\/E" a1,··rivr:::id .is that it i·,s 

impo'.-5si bl e to hold that the words "<:=~hip Cir ve'.-sse l" in 

this policy include this flying boat. I do not want to 

at.b;:~mpt a dEifiniticm, but if I ha.d to de-firn:.~ "ship or 

ves'.-sel" I s=:;hould isay U1at it was any hollow structure 

intended to be used in navigation, i.e. intended to do 

its real work on the seas or other waters and capable of 

free and ordered movement thereon -from one place to 

an6ther. A flying boat's real work is to fly. It is 

constructed for that purpose, and its ability to float 

and navigate short distances is merely incidental to that 

work. To my mind that is where the di f fe:-r-ence 1 ies". 

Judgment was accordingly given for the defendants. 

Similarly in the Scottish case of Watson v R.C.A. Victor Co. 

Inc. 83 the Sheriff's judgment t-ead: 

"It is common knowledge that a seaplane is in reality only 

a species of aircraft and that although its construction 

permits of its floating on the sea, or even being 

navigated short distances, its primary function •.. is 

navigation in the air •.• In short, in popular la~guage, no 

one would I think describe a seaplane as a ship, or 

vessel, or boat ••• Plainly it cannot be predicated of a 

seaplane ..• that it is 'used in navigation' in the sense 

.in w1··1ic h a ·;:;hip or·· ver;se 1 is so used". 
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Technically the taxi-ing of a seaplane could bring the craft 

:f.!ithin the definition of a "ship" oir· "vessel II if th.is c:\ct.ion 

were to be construed as navigation. It .is submittecl, 

however, that this would not be satisfactory. No Stc;1.te 

would be willing to apply its entire body of shipping law to 

a craft which really does not warrant such application, most, 

of this legislation being inappropriate or inapplicable. 84 

Bearing in mind, however, that the Conventions require only 

the:\ t. 11 ,:;;hips II n;;~spec t Si::\ fety ;;:onf2s"'1 :5 it does seem anomalous 

that while a flying boat (if excluded from the definition of 

"ship" -.:1.~, it. must be) would be permitted (under the 

Conventions) to taxi, cruise just above water, .or remain 

st.3.t:ionary ove1-- waters within a safety zone, a "ship" or 

"vessel 11
, v~hich could even be smaller, would not. 

Nevertheless it would appear that the general view is that 

seaplanes and flying boats are aircraft. 

The following definition has been proposed: 
11 An hoverc ra.f t may be defined as a SL1rf ace vehicle which 

in operation is wholly or partially supported above the 

surface over which it is travelling, irrespective of 

movement of its lifting areas, by a continuously self­

generated pressurized cus~ion of air which is retained 

beneath the vehicle and carried along with it. Air is 

supplied continuously to the cushion at a rate sufficient 

to maintain the supporting pressure against the loss 
. . . 

occurring through the imperfect sealing of the cushion 

periphery. The pressurized cushion performs two 

functions, firstly to lubricate, reducing the resistance 

between craft and surface to a minimum, and secondly to 

provide the low-pressure, low inertia suspension system 

necessary for the vehicle to traverse rough surfaces''. 86 

This paragraph clearly emphasizes the close relationship 

between the hovercraft and the surface. 



There are two broad categories of hovercraft - amphibious 

and non-amphibious, the latter being designed to travel over 

Hovercraft never at any stage rise above a 

height greater than a few feet above the surface. 

certain limits, however, they are unaffected by the nature 

of the terrain over which they travel (on water, ~s the case 

Designs of hovercraft vary considerably, but there 

would appear to be three broad categories. 

propelled by airscrews, the second by propellers which 

1····1:.:~m-,:1.:i.n submer·ged :,.-~hen -u·-ie hovercraft is ":Ln f 1 ig ht 11 (this 

variation obviously being designed to traverse water only) 

a.nc:I th,~i thi i---·c:I cc:1 tPg6ry is II vi rtua 11 y a 1 and vehic 1 e 1tJhic 1"1 i ,,:; 

partly supported by the cushion of air although its wheels 

remain in contact with the ground and provide both the 

moti··-1f2 power· and dit··ectional control" . 137 

McNair submits that hovercraft should be acknowledged as a 

type of craft sui generis and that a court's decision in a 

particular case will depend not only on the purpose for 

which the classification is required, but also upon the 

evidence given with regard to the design and method of 

operation of the particular hovercraft involved. 139 

Following this, McNair would regard the third category above 

af~ a mot.orvehicle!, and tl1e second as a "vessel" rathet·· thE111 

an aircraft. 0 • Nevertheless McNair concedes that the 

machines have much in common with aircraft, particularly 

having regard to their design and methods of constr~ction, 

and consequently, some types of hovercraft could in some 

circumstances be quite prope~ly regarded as aircraft.• 0 

Bearing in mind the unique ~ualities of hovercraft, which in 

some instances resemble aircraft, in that little or no 

contact is made with the surface over which it is 

travelling, yet at the same time even these craft cannot 

operate with the surface more than a few fee~ below the 

craft, it is submitted that the view that hovercraft should 

be regarded as craft sui genPris is the correct one. W.i .. th 



respect, however, it is suggested that it would not be 

logital to classify hovercraft as craft sui qeneri~-on one 

hand, while further categorizing them as vehicles, vessels 

or aircraft in accordance with 'particular design, on the 

other, thereby applying the entire body of air law, motor 

vehicle law or shipping law to that particular craft, as the 

More logical would be to apply a particular 

law to hovercraft in general, as the need arises. It :i. '.-3 

submitted that this would in addition more readily take into 

account any technological advancement in the field of 

hovercraft design. 

Provision for this has in fact been made in the United 

Kingdom under the Hovercraft Act.91 

in section 4 as: 

"Hovercraft" is defined 

'' ... a vehicle which is designed to be supported when in 

motion wholly or partly by air expelled from the vehicle 

to form a cushion of which the boundaries include the 

ground, water or other surface beneath the vehicle''. 92 

For the purposes of this discussion, the key section is 

section 1 of the Act which provides that 

"Her- Maj,2'.:'_,ty may by Order- in Council make such pr·ovii;;.ion 

She cons.ider-s e:-:pedient ... , 

h) for applying in relation to hovercraft or to persons, 

things or places connected with hovercraft; 

i) any enactment or instrument relating to ships, 

aircraft, motor vehicles or other means of 

transpor-t a a • 

ii) any rules of law relating to ships or to persons, 

things or· places connected with ships ... " 

This last provision ((ii) above) could be read to imply a 

greater legal affiliation of hovercraft to ships than other 

forms of transport. Nevertheless Section 1(h)(i) does apply 

to all forms of transport. In relation to safety zones 
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surrounding British maritime installations it will be seen 

that 821(1) and (3) of the Oil and Gas Enterprise Act 1982 

forbids all VPssels from entering safety zones. 

the same Act includes hovercraft in the definition of the 

(~lthou(]h!, there·for·e, '',:;;hip'' is not defined in eithr::?r· at thf.0 

Conventions dealing with the satety zone, clearly each State 

-:;;.,:i.tety zones ... etc. " 93 to include hovercra·ft. Th.is would b(·:Ci 

without doubt the view taken by any State wishing to protect 

an installation by means 6f a safety zone, as hovercraft 

operate not only on the same plane as ships (i.e. not above 

the installation), but often at far greater speeds. 

:3. HYDROFOILS 

There are two principal types of hydrofoil that have been 

built. The first is a surface piercing hydrofoil, which 

relies on variable immersion of the foils to control lift. 94 

The second is the fully submerged foil craft, which normally 

requires an automatic control system and control surfaces to 

vary lift.•~ In both cases it is quite clear that the craft 

is in contact with the water all of the time, either by 

means of the hull of the craft or the foils. Only except­

tionally would both hull and foils be clear of the water and 

even then for no more than a-second or so. 

It is submitted that no State would have the slightest 

difficulty in classifying these craft as "ships" or 

"vessels", despite the high degr-ee of sophistication a.p-

parent from design and mode of travel. Tl1e term "a.i.rcra·ft" 

would most certainly not be appropriate .i.n describing hydro-

foils. Where Conventional provision or State legislation 

or·· n::>gu la. tion 1refer-s to "ship" or "vessel", hyd rofoi.1 s 

would quite clearly be governed by that provision or rule. 



CHAPTER VI 

CONCLUSION ON "AIRCRAFT" 

Tt1e definition o·f "a.ir-cr-aft" that appean; in Anne;-:es 6 and '7 

of the Chicago Convention 1944 is controlling as betweeh 

parties to this Convention. Bearing in mind the fact that 

the Chicago Convention has over 150 parties, it could well 

be that this definition even repr-esents the international 

customary law definition.•• This would mean that all 

missiles and satellites which fly without support derived 

from the air would be excluded from the definition, as would 

hover-cr-aft. 97 

As for- amphibious craft (excluding hovercraft, for- example 

seaplanes or flying boats) there should be no distinction, 

once these craft have been classified as aircraft, between 

cases where such aircraft ar-e air-borne and when they are 

not. As one view states: 

"Moder-n j ur-isprudence has complete 1 y assimilated the 1 ega. l 

status of air and air- space to that of subjacent 

territory•e and there appears to be no r-eason why the air 

or airspace above the high seas should not similarly be 

assimilated to the l1igl"1 seas themselves". 99 

Following this argument amphibians would therefore be 

regar-ded as aircraft even when taxi-ing, or stationary, in 

the safety zone. 100 Hovercraft, on the other hand, which 

would be unlikely to be classified as aircraft for the 

purposes of safety zones and have air- r-egulations applied to 

them, would, it is submitted, be r-egarded as "ships" or­

"vessels" in international law, as obser-ved by State 

pr-actice. 



It is therefore suggested that the following craft would be 

considered as II a.i r·c ,,·aft II for· tt1e purposes of aer· i21. 1 

jurisdiction, or alternatively, lack of aerial juris­

diction: .1.•:>.1. 

Aeroplane (including Landplane)(including jet 
aer·op lane) 

Seaplane/ Flying Boat 

He l .icopter· J 
J Roto1rcr-a·ft.: 

Gyr·op 1 ane J 

A.ir·ship 

Balloon (free or- captive) 

Kite 

Glider (both towed and self-launching water . 
glider-) 

Mier-elite 

Those er-aft which would not be classed as air-er-aft, but 

would be classed as vessels would include: 

Hover·c r-a ft 

Hydr-ofoil / Jetfoil 

Those craft which would not be consider-ed as either air-craft 

or- shipping would include: 

Spacec r·af t 

Rockets 

Missiles 

Satellites 

F'ar-achute102 
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P A R T C 

T H E S A F E T Y Z O l\l E 

CHAPTER 'v' I I 

THE RIGHT TO HAVE A SAFETY ZONE 

A ~ight ancilliary to the right to establish installations 

and explore and exploit is the right to create safety zones 

surrounding them. Art 5 (2) of the CSC 1958 states: 

"Subject to the pr-ovisio11s · of paragraphs 1 and 6 of this 

article, the coastal State is entitled to construct and 

maintain or operate on the continental shelf 

installations and other devices necessary for its 

exploration and the exploitation of its natural resources 

and to establish safety zones around such installations 

and devices and ta take in these zones measures necessary 

for their protection". 

Paragraph 1 of Art 5 provides that the exploration and 

exploitation of the continental shelf must not result in any 

unjustifiable interference with navigation, fishing or the 

conservation of the living resources of the sea, nor result 

in any interference with fundamental oceanographic or other 

scientific ~esearch carried out with the intention of open 

publication. 

Paragraph 6 states that neither the installations or 
\ 

devices, nor the safety zones around them may be established 

where interference may be caused to the use of recognized 

sea lanes essential to international navigation. 

Art 60(4) LOSC provides that 

Similarly 

"The coastal State may, where necessary, establish 

reasonable safety zones around suth artificial islands, 

installations and structures in which it may take 



appropriate measures to ensure the safety both of 

navigation and of the artificial islands, installations 

and st.ructur-es". 

Fr-om thesi? a.r·t.ic 1 es it. emer·ges that the term "ins ta 11 a tion" 

is to be gj_ven a 1-Jide meaning. "Devices" in CSC ?1rt. 5(2) .iis 

not defined. "Ins ta.11 a tions ,::1.ncl other devices necessar-y .... " 

could be t.3ken as meaning "insta.l lc1.tion and other· 

( Et 1 ter·na ti ve) devices" or "installations and other 

(.:3.dditional/ncdated) devices" 01~ both. It is submitted th.3t 

the correct interpretation would be to incorporate both 

possible readings, but to exclude ships (unless they are 

drilling ships) as these are not necessary for the actual 

explpration or exploitation of the continental shelf, as is 

required by the article. The test for eligibility for a 

safety zone would, therefore, be the extent of the device or 

vessel's r-elatio-n to the a.ctual e:-:ploration or e:-:ploi tation 

of the shelf. Art 60(4) LOSC would appear to clar-ify the 

s.i tuation by adding the terms "ar-ti f icia 1 is 1 ands II a.nd 

substituting the term "devices" ·for "structur-es". It is 

more difficult, possibly, to refer to a ship as a 

"structur-e" than as a "device", but this is not beyond 

doubt. The ter·m "structure", as read with "artificial 

island" and "installation" would, however, seem to indicate 

an intention that only structures which remain immobile 

should be granted safety zones, or at least structures that 

remain immobile whilst they explore or exploit. 103 
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CHAPTER VIII 

AERIAL JURISDICTION OVER THE SAFETY ZONE 
UNDER THE CONVENTIONS 

It was made quite clear in Art 5(4) CSC that installations 

connected with the exploration and exploitation of the 

shelf's natural resources and located on the continental 

shelf should have no territorial sea, nor do they affect 

delimitation of the territorial sea. This is supported by 

LOSC which provides that ''offshore installations and 

artificial islands shall not be considered as permanent 

harbour works'' and therefore do not, as do harbour works, 

form part of the baseline. 104 In addition, under LOSC, 

artificial islands, installations and other structures ''do 

not possess the status of islands. They have no territorial 

sea of their own, and their presence does not affect the 

delimitation of the territorial sea, the EEZ or the 

continental shelf 11
•
10e Now Art 87(1){d) clearly regards the 

construction of artificial islands and other installations -

permitted under international law as a freedom of the high 

seas. 106 Nevertheless, the above provisions, as read with 

LOSC Art 89, which states that ''no State may va\idly purport 

to subject any part of the high seas to its sovereignty'' 

make it quite clear that no maritime zones are to be 

generated from installations. This means that the coastal 

State may not claim jurisdiction over waters around the 

installation on the basis that they are situated in maritime 

zones. ·A fortiori they may not claim any aerial jurisdic­

tion on such a basis. 

The coastal State's sovereign rights to explore and exploit 

the continental shelf are exclusive in that no State may 

undertake such activities in these areas without the consent 

of the coastal State. 107 These rights of the coastal State 

do not depend on occupation, effective or notional, or on 
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any express proclamati □n. 100 Of necessity, then, it is 

within the power of the coastal State to regulate the 

conditions under which exploration and exploitation are to 

be conducted, which, of course, has been the case in many 

countr·ies. LOSC Art 78(2), however, emphasizes that 

"The e:-:erci·csE•. c,f the rights of the C(Jc:l.stal State over· th€~ 

continental shelf must not infringe or result in any 

unjustifiable interference with navigation and other 

rights and freedoms of other States as provided for in 

th.is Convention". 109 

The underlined phrase including overflight, as it could well 

do, the key word in this article is, therefore, 

"unj usti ·f iab le". Clearly some interference with navigation 

and overflight will inevitably take place by virtue of the 

mere existance of an installation in the EEZ and beyond. 

Studying this article in isolation, then, it would depend on 

the circumstances of each case whether legitimate 

interference with overflight over the installation, or in 

the area in the immediate vicinity of the installation, is 

justified. Of importance would be consideration of size, 

nature of the rig, number of ancilliary craft, measures 

already taken etc. Art 60(4) LOSC, however, apart from 

providing for safety zones, provides that the measures to be 

taken in those zones are to be appropriate and to ensure the 

safety of navigation and of the installations. As was 

submitted above,iio however, it is doubted whether this 

implies that safety of aerial navigation is not to be 

considered. "Navigation" here should surely be given its 

widest meaning, the purpose of the article clearly being to 

allow the coastal State to regulate reasonably to avoid 

collision with the installation.iii Art 262 LOSC provides 

in relation to inst~llations established for scientific 

research, that adequate internationally agreed warning 

signa 1 s an? to be pr-ov ided to ensure safety at sea and 

"~afety o·f air navigation". There is no reason for research 

installations being afforded any greater protection in this 
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respect, than other installations, although admittedly Art 

262 permits only internationally agreed warning signals, as 

opposed to permitting the coastal State to regulate on its 

own initiative to ensure safety, and take measures which are 

not necessarily agreed internationally. 

The provisions on the safety zone in the Conventions should 

be read against the background of the important Art 3 of 

CSC, which reads: 

"The r·.i.ghts of the coastal State over the continent<:?d 

shelf do not affect the legal status of the superjacent 

waters as high seas or that of the airspace above those 

water·s" . 11 ~2 

On the other hand there_ is the obvious consideration of 

safety of the installations and vessels and aircraft, which 

the contracting parties would hold as of prime importance. 

The problem at the conferences was to agree on exactly how 

these two considerations should be balanced. 113 

Art 5(3) CSC was the result at UNCLOS I • 

. "The sa·fety zones referred to in par·agraph 2 of this 

article114 may e~tend to a distance of 500 metres around 

the installations and other devices which have been 

erected, measured from each point of their outer edge. 

Ships of all nationalities must respect these safety 

zones". 

The article resulting from UNCLOS III was LOSC Art 60, which 

is more elaborate than its predecessor in CSC. 

"5. The breadth of tl1e safety zone sha 11 be determined by 

the coastal State, taking into account applicable 

international standards. Such zones shall be designed to 

ensure that they are reasonably related to the nature and 

function of the artificial islands, installations or 

structures, and shall not exceed~ distance of 500 metres 

around them, measured from each point of their outer 

edge, except as authorized by generally accepted 



international standards or as recommended by the 

competent international organisation. Due notice shall 

be given to the extent of safety zones. 

6. All ships must respect these safety zones and shall 

comply with generally accepted international standards 

regarding navigation in the vicinity of artificial 

islands, installations, structures and safety zones. 

7. Artificial islands, installations and structures and 

the safety zones around them may not be established where 

interference may be caused to the use of recognized sea 

lanes essential to international navigation''. 115 

The relevant provision in relation to scientific research 

installations is Art 260 L0SC: 

"Sc:dety zones of ,:i. r-easonable breadth not e:-:ceeding a 

distance of 500 metres may be created around scientific 

research installations in accordance with the relevant 

provision of this Convention. All states shall ensure 

that such safety zones are respected by thei1~ vessels". 

All of the above articles provide that the safety zones may 

extend to 500 metres around the installation. 116 Arguably 

the term "around" could include airspace in which case the 

coastal state would be permitted to create an aerial safety 

zone, as "ar·ound" can be read to inc 1 ude a three dimension a 1 

aspect as well as a two dimensional one. In addition both 

CSC and L0SC provide that the zone is to be measured from 

each point of the outer edge of the installation. Now most 

installations extend to a significant height above the 

surface of the sea, some being s~veral storeys high. The 

outer edges of the installation are invariably points metres 

above the surface of the sea. The articles could be read, 

in isolationj to include an air space extending skyward to a 

height at least as great as the outer edges of the 

installation, if the safety zone were to be 500 metres, 

e;-:tending horizontally~ parallel to the sea, "around" the 

installation. 



The overall intention that emerges from the articles, 

however, is that safety zones are not to include air space. 

Both CSC and LOSC provide that ships of all nationalities 

(or· "a.11 ship':5 11
) ar·e to re'::;pect t1-1e zones .. Nothing i~,; said 

in relation to aircraft. It is submitted that the term 

"vessels" in A1r•t 260 LOSC would not include ai1rc1raft, not 

only because an aircraft is not normally referred to as a 

",..,,es~;e 1", but a. l so because the zones in Art 260 cu-e to be 

drawn in accordance with the relevant provisions of the 

Convention, which provisions would certainly include A~t 60 

LOSC, which would not seem to concern it.self with aerial 

j ur .. isd ic tion. The intention not to interfere with 

overflight may also be deduced from the use of other terms 

in the ar-tic 1 es. LOSC Art 60 ( 5) re·fers to the "bread th" of 

the safety zone, which would imply a two dimensional, 

horizontal, interpretation of the zone. In addition the 

zones ar-e not to interfere with recognized "sea lanes 

es sen tia 1 to in tern a tiona. l nav iga.tion". This would appear 

to pertain to shipping only, with the single possible 

exception of archipelagic sea lanes which may include air 

routes, in accordance with Art 53(1) LOSC, above them. As 

was submitted above, however, these archipelagic sea lanes 

and air routes could be drawn to avoid any conflict with 

installations, after consultation with IMO or ICA0. 117 

Tr-,e word "navigation" as it is used in the rest of Art 60 

LOSC would not include aerial navigation if the same meaning 

is attached to the word as appears to have been given to it 

in paragraph 6 of that article. This paragraph states that 

"All ships .•. shall comply with .•• international standards 

r-egarding navigation". 

With regard to installations in the Area, Art 147(2)(b) 

states that installations may not be established where 

"interference may be caused to the use of recognized sea 

lanes essential to international navigation or areas of 

intense ·fishing activity". In terms of Art 147(2)(c) the 



sa. fety zones must tiave ".,:1.ppropr· ia. te ma.rk in,;;is to ensun2 the 

safety of both navigation and the installations. 119 The 

configuration and location of such safety zones shall not be 

such as to form a belt impeding the lawful access of 

s;hJ,..P.Jli!J.fl. to p,,:n--ticu 1 ar- ma1--i time zones or na\1 iga tion along 

inti::oTnational sect lanes". Again the arti~le is very much 

shipping orientated. Aerial jurisdiction is not mentioned. 

It is also debatable whether aerial safety zones would be 

reasonably related to the nature and function of the 

installation, as is required by Art 60(5) LOSC. There 

would, however, be a certain number of States supporting the 

view that they would be reasonably related. 119 Others would 

not. There is also another consideration introduced by Art 

60(5) LOSC which provides that international standards are 

to be taken into account when determining the breadth of the 

safety zone. A reading of Art 60(5) (above text at N115), 

with attention being paid to the use of the word "e:-:cept II in 

the second ~entence, would indicate that more extensive 

zones may be created where this is authorized by 

international standards. As will be seen below (Chapter X), 

State practice might well be involved in the creation of 

international standards invcilving aerial safety zones. EvE:?n 

though the articles of th~ Conventions require a zone to be 

respected by shipping only, at this stage, a zone which is 

to be respected by aircraft could also develop into an 

international standard, and, on doing so, coul~ be permitted 

in terms of Art 60(5) LOSC itself, for parties to LOSC on 

LOSC coming into force. Alternatively the provision might 

develop·into international customary law, and be relied upon 

by any State. 120 

Under LOSC and CSC, therefore, the position is that the 

coastal State may create safety zones to a maximum of 500 



metres around the installation, the distance depending on 

the nature and function of the installation. 121 At present, 

it is ships only that are required to respect these zones, 

not aircraft. The texts of the Conventions give no aerial 

jurisdiction to the coastal State directly. 

The dangers, however, inherent in overflight of waters 

immediately adjacent to installations, do lead one to 

enquire whether or not these articles correctly reflect the 

intention of the participating States at the respective 

conferences. In other words, is the qu~stion of overflight 

to be regarded as an open one, because aerial jurisdiction 

is not expressly forbidden in terms of the Conventions, or 

was it intended that only navigation was to be interfered 

with, and as little as possible? An examination of the 

relevant preparatory documents of the conferences is 

necessary to answer these questions. 



-------------·• ................................ ---------------------
CH?WTER IX 

AERIAL JURISDICTION OVER THE SAFETY ZONE 
AND THE TRAVOUX PREPARATOIRES 

ThE! fir··~.;;t time E-1 zone .3,,-o_und a.ny i11s.tallation appear·,; to 

have been officially mentioned was in the United Nations 

Report of the International Law Commission covering its 

second session (June 5 - July 29 1950). 122 Paragraph 200 

t··· i:•? a cl s :: 

of the high seas for working the seabed and subsoil, 

§pecial security zones might be set up, but they could 

not be c:121.~;;sed o."'1.S terT.i.torial :.A/ater-s ... 11
:L 205 

Immediately apparent from this paragraph are the two con-

a) to protect the installations and avoid collision and 

b) the uriwillingness to extend any form of coastal State 

sover·eign ty n 

The Introductory Report by the Committee on Rights to the 

Seabed and its Subsoil, International Law Association at the 

Copen hagen Con ·ference, 1950124 adopted the term "sa i'ety 

zone••~ 

''(4) The coastal State which is erecting or has erected 

any installation of the description referred to ... , being 

an installation which reaches above sealevel, should be 

entitled to exercise over a limited portion of the waters 

above the continental shelf such control and jurisdiction 

as is required for the protection of such installation, 

but no such installation should of itself be considered 

as an 'island' or an 'elevation of the seabed' within the 

meaning of international law. Such limited portions of 

the high seas above the continental shelf should be 



Of interest in this sub-paragraph is the extremely wide 

definition of installation for the purpose of safety zones. 

This did not survive into the text of CSC. The un,jer- l inEicl 

phrase is also quite broad enough in itself to include 

aerial Jurisdiction. The intention not to furnish full 

sovereignty is again clear from the stipulation that the 

in~tallation is not an island. The paragraph continues: 

"(;:'.i) Eacr, s;;d'ety zone s1-1ould normally be dr.efined by a 

circle with a radius of 500 metres around the 

installation in question. This suggestion is made in 

view of the fact that, according to the legislation of 

various countries, the safety zone around an oil well 

(within which smoking and the lighting of fires is 

pro hi bi ted) is defined in this way". 

The use of the three underlined words does not seem to 

envisa.ge air-spa.ce ( "hemispher-e" could have been used instead 

of "circle", for instance) being included in the zone . .1.:.2 5 

If this sub-paragraph is the origin of the figure of 500 

metres for safety zones, the reason for the figure, given in 

the. second sentence, cannot be the rationale behind it 

today. The purpose of the zone is quite clearly, at 

present, to avoid collision. 

The overall impression given by this paragraph, it is 

submitted, is that aerial jurisdiction is not envisaged. 

The Report of the International Law Commission covering its 

Third Session,.1. 26 while emphasizing lino sovereignty", but 

"measures necessary for ... protection", 127 carried the 

following comment: 

'' ... [T]he coastal State might establish narrow safety 

zones Pncirclinq [the installation]. The commission felt 

that a radius of 500 metres would generally be 

su·fficient ... " 

Once again, aerial jurisdiction is not envisaged. 



The International Law Commission at its 5th Session, 1954, 

adopted The United Kingdom Comments on the Provisional 

Articles on the Regime of the High Seas on the then Art 

6(2). Here the United Kingdom suggested the establishment 

of a definite distance for the safety zone rather than the 

vague term ".,::\ 1'-ec:\sonable d·istance", 12e.~ which should be 

followed by the t,.Jot-ds "not e:-:ceeding 400 m. 11129 The r,;;,ascm 

given wa.s thc~.t the margin o·f safety for 2..tli.J2ILi.!l!J. must at al 1 

times be generally the same. Safety of aerial navigation 

was not adopted or proposed as a reason. 

Paragraph 3 of Art 5 of CSC130 had its origin in a Yugoslav 

proposal which read: 

"::;.. The safety zones referred to in pa.ragraph 2 of the 

present article have a perimeter of 500 metres around the 

installations which have been erected, counting from each 

point of the outer edge of such installations. The air 

safety zone above that area shall extend up to a hPiqht 

of 1000 metres, counting from the highest point of such 

installations. Ships and aircraft of all nationalities 

must respect tl·iese safety zones". 131 

The first sentence of this proposed paragraph was adopted by 

18 votes Ln favour, to 14 (including the United States) 

against with 23 abstentions. 132 The second sentence was 

rejected by 17 votes in favour, 18 against with 21 

abstentions. 133 The words "and ai re ra. ft" in the third 

sentence were than logically dropped. 133 The third sentence 

was adopted by 31 votes in favour, 5 against and 19 

abstentions. 133 The rationale behind the Yugoslav proposal 

was stated simply to be that installations could be 

endangered by aircraft even more than by ships. 133 Miss 

Gutteridge of the United Kingdom said that she did not 

regard the question of air safety zones as falling within 

the competence of a conference on the law of the sea. 134 



This proposal and rejection of the air zone is an important 

step in the discussion on aerial jurisdiction. 

sentence of the proposal was nbt adopted by a large majority 

( on l. y 4) . The second sentence was rejected by a majority of 

18 to 17 - as slim a majority as is possible. The third 

sentence was adopted by a good majority. All three 

sentences attracted a large abstaining block. The 

conclusion to be reached, therefore, is that the text of Art· 

5(3) was adopted in a most tenuous fashion. Never the 1 e•ss 

aerial jurisdiction was proposed and con~idered and 

~- Certainly no rule of customary law could be 

extracted on the subject at this point. Indeed no ·fewer· 

than 17 states considered that an air safety zone was 

necessar-y. It is submitted that the statement by Miss 

Gutteridge was not well-founded, as while it is conceded 

that air zones in general might well be more appropriately 

the subject of a separate conference on aerial navigation, 

the subject actually under discussion at this stage in 

UNCLOS I was the protection of installations exploring and 

exploiting the seabed. This was most relevant to a 

conference on the law of the sea. The fact, however, that 

there were three more abstentions than there were votes in 

favour of the rejection, combined with the large vote 

against the rejection of the second sentence, could indicate 

that the question is still an open one. This -because a.er ia 1 

jurisdiction is not e~pressly prohibited by CSC as it 

appears. 1 ::5e 

This view is supported by a paper prepared at the request of 

the Secretariat of the United Nations (but stated not to be 

considered as a statement of the views of the Secretariat), 
136 which states: 



Par-a 66: 

commentary, however-, r-efer to ai~ traffic and, con­

sequently, a safety zone established around installations 

situated on the surface of the sea tan pr-esumably include 

part of the superjacent airspace. Such a safety zone or 

space may thus be assimilated to a prohibited, restricted 

or- danger area, depending on the regulations enacted by 

the State concerned, and may even have no upward 

liff1.itu n a ll.1.::$? 

"Na tur-a.11 y the pr·ov.isions cl'f par,:1.g r·aph ':1 shou 1 cl 

apply equally to air navigation, and safety zones 

extending upwards above the installations on the 

continental shelf should not inter-fere with recognized 

ai. r- routes" • :1.C.sa 

On the other hand, it can be argued with equal strength that 

a proposal for an air safety zone was made, and if the 

majority of States had supported the concept, it would have 

appear-ed in CSC final text. As CSC is now generally 

accepted to be representative of international customar-y 

law, the concept of aerial jurisdiction over the safety zone 

in customary law is not permitted. It is, therefore, 

necessary to examine whether the same uncertainty existed at 

UNCLOS III, the next opportunity States had to change 

matters. 

(ii) UNCLOS II I 

As has been stated, the purpose of Art 5 of CSC was to 

enable the coastal State to regulate navigation in or-der to 

prevent, or at least attempt to prevent, collision between 

ships and installations on the continental shelf, the 

distance of the safety zones being limited to 500 metres. 

There were, at UNCLOS III, States that were concerned that 

this extent was not sufficient for the security of oil rigs 



against the threat □ f destructi □n. 139 There were, there­

fore, attempts by these states t □ extend this limit of 500 

metres to 2000 or even 4000 metres from the installations. 
.1.4('.:} These attempts were resisted by those states that 

considered the agreed provisions on installations as being 

too delicately balanced to be disturbed. 141 The suqgestiun 

was made that navigational and security interests in part­

icular areas might be better reconciled through action by 

IMC□ or other institutional procedures. 142 

consequent tu this that the pr·esent €~;-:tensions "a.s 

authorized by generally accepted international standards or 

a.·;_:; 1'"E'c □mm0indec:I, by the compfJtent inter·national or·ganisation 11 

was incorporated into LOSC. 143 

Despite these developments, however, none of the texts 

produced from UNCLns III made any further concession to 

aerial jurisdiction. Consensus was achieved in Committee 

No~ 2, and the resulting provisions have been examined in 

Chapters VII and VIII above. UNCLOS III, as far as aerial 

jurisdiction over the safety zones is concerned, confirmed 



CH{.:iPTER X 

STATE PRACTICE 

Having examined the relevant provisions in the conventions, 

it is necessary at this stage to investigate the position as 

regards the important area in international law of State 

practice. 144 The purpose of the enquiry is to ascertain to 

what extent States have complied with the conventions, or to 

see how the provisions have been interpreted. This tl\li 11 

c1.s·;::;if;;t in cone luding whether or not any rules, of customary 

international law exist145 in relation to aerial juris­

diction over the safety zone and, if they do exist, what 

these rules permit or forbid, as the case may be. 

THE UNITED KINGDOM 

Section 21(1) of the Oil and Gas (Enterprise) Act 146 states 

that the Secretary of State may by order create a safety 

zone around any installation which, or part of which, is 

maintained or is in the course of being assembled or 

dismantled in waters to which this section applies. Waters 

for the purposes of this section include territorial seas or 

designated areas. 147 Airspace is clearly not envisaged in 

this section. Sub-section 2 provides that the zone shall 

extend not more than 500 metres from the installation, but 

may extend outside these waters. Section 21(3) states that 

"A vessel 148 shal 1 not enter· or r·emain in a safety zone", 

except by consent from the Secretary of State, or an order. 

Vessel, as defined in Section 28(1), includes hovercraft, 149 

but not aircraft. 
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Section 3 of the Contental Shelf Act 1
~ 0 provided: 

" ( 1) Any a.ct or· omission i,~hich 

(a) takes place on, under or above an installation in 

a designated area or any waters within five hundred 

metres of such an installation; ahd 

(b) would, if taking place in any part of the United 

Kingdom, constitute an offence under the law in force 

i.n th.:::1 t: p.:::1.r·t, 

shall be treated for the purposes of that law as taking 

place in that part. 

(2) Her Majesty may by Order in Countil confer 

jurisdiction on any court in the United Kingdom for any 

ci.c t or· omi. ssion in the designated a.rec:~". 

Section 22 of the Oil and Gas (Enterprise) Act is sub­

stantially the same, for present purposes, as Section 3 

above, but waters is extended to watefs, not only in the 

territorial seas and designated areas, but also to any area 

designated in terms of 822(5) in a foreign sector, com­

prising any part of a cross boundary field. 822(7) Applies 

all the above to installations while in transit. 

Use of the tenn "above" in the old Section 3 and curr·ent 

Section 22 in relation to waters within 500 metres of the 

installation clearly reserves aerial jurisdiction in 

relation to criminal offPnces (no civil jurisdiction is 

claimed) in the safety zone. Yet in terms of 821(3) (above 

paragraph) of the Oil and Gas (Enterprise) Act, only ships 

and hovercraft are excluded from the zone. The criminal 

jurisdiction claimed in Section 22 is both legislative and· 

enforcement jurisdiction. 

Bearing in mind the fact that the conventions permit the 

coastal State to take measures necessary for the protection 

of installations, in the zones, as read with the other 

provisions in the conventions, 1 e 1 Section 21(3) is r~­

concilable with the conventions. Ships of other nation­

alities are called upon to respert the zones. 192 Total 
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e;-:clusion of vessels fr-·om t.t-1e zones might be e;.:ce~:,sive_, but 

could be justified as necessary for the protection of the 

installations and navigation. Ta claim criminal Juris-

diction over ships and aircraft, as would seem to be the 

intention in terms of 822, however, could only be justified 

if this were necessary for the protection of the in­

stallation or navigation. 1 ~
3 This justification is not 

apparent. from a reading of the sections. One must, there­

fore, conclude that Section 22 goes further than the 

convent.ions permit. 

Also to be cohsidered is the Mineral Workings (Offshore 

Installations) Act. 1 ~
4 Section 1(2) states that for the 

purposes of this Act 

"(,:\) '~"Jater-··:;; to which this Act applies' means the wa.ter':5 

in or adjacent to the United Kingdom up to the seaward 

limits of territorial waters, and the waters in any 

designated area within the meaning of the Continental 

Shelf Act 1964". 

In terms of Section 1(7) of the Continental Shelf Act an 

area may be made a designated area within the provisions of 

Section 1(1) of the same Act, which says that 

"Any 1-··ights e;-:er·cisable by tl1e United l<ingdom outside 

territorial waters with respect to the seabed and subsoil 

and their natural resources, except so far as they are 

exercisable in relation to coal, are hereby vested in Her 

Majesty". 

In short, therefo~e, designated areas may be e~tablished in 

areas of natural resource exploration.and exploitation. 

Such areas would include installations and their safety 

;:ones. 

Now Part VI of the Civil Aviation Act of 1949 allows the 

Secretary of State or the relevant Minister to make any 

regulations to supplement any Order in Council made pursuant 

to this Act. Section 59 of the same Act provides that 



"no Order 01r n"•gulation shall, on the ground that i.t v~ould 

have extra-territorial operation, be deemed to be invalid 

in so far as it applies to British aircraft registered in 

the Uni tee! Kingdom, ~•Jher·ever they m,::i.y bE• ••• " Section 

8(4) of the Mineral Workings (Offshore Installations) Act 

1971 then -:;;a.ys 

relates to any provision in Council 

or regulation concerning aircraft on or in the 

neighbourhood of offshore installations, Section 59 of 

the Civil Aviation Act 1949 (extra-territorial effect) 

·:;;hall ,::,pply to a.l_J_ -=-~ir·cr-.:3.ft, and not only to Br·itish 

aircraft registered in the United Kingdom and shall apply 

to the doing of anything in relation to any aircraft by 

any persoM, irrespective of nationality, or, in the case 

of a body corporate, of the law under which it was 

incor·por·a tt?d". 

As can be seen, therefore, there are two separate statutory 

bases for regulation of the airspace surrounding maritime 

installations on the United Kingdom continental shelf: the 

Oil and Gas (Enterprise) Act and the Mineral Workings 

(Offshore Installations) Act. The latter is even more 

extensive than the former and would seem to go quite bey8nd 

tr1e conven tioni;. "Neighbourhood" in Section 8(4) above is 

not defined and could even include airspace above waters 

beyond 500 metres from the installations. In addition 

control of the area does not stop at criminal jurisdiction, 

although clearly there would be a reluctance to produce 

regulations granting civil jurisdiction beyond the 

territorial waters. The regulations could quite con-

ceivably, however, be used to exclude aircraft totally from 

any safety zone. Only aircraft actually necessary for the 

operation of any given installation need be allowed into the 

zone. Jurisdiction would again appear to be both enforce­

ment jurisdiction, as well as legislative. 



FRANCE 

In this country the offshore regime is governed by the law 

r·eL:i.ting to the E;-;plcn··ation uf the ContinE1ntal ShE-?l ·f and to 

the Exploitation of its Natural Resources.iee In terms of 

Art 1 the French Republic exercises it's sovereign rights to 

explore and exploit the continental shelf and subjects the 

shelf to a single legal regime . 

. ::1.nd dev :i.ces., '' as mec.~nin<;;J 

''( i) Drilling rigs and other structures for exploration 

including their attachments 

(ii) Ships taking part directly in exploration and 

e:-:ploitat.ion activities". 

r-:•r-.. eci'.-sely wha.t. .i~3 mea.nt by "dir-ectly taking part" i<s not 

altogether clear. Presumably it is drilling ships that are 

envisaged in this article. 

Ar-tic 1 Ei 4 neads: 

"A isa.-fety zone may be es tab 1 ished ar-ound the ins ta 11 a tions; 

and devices defined in Article 3. This zone may extend 

to a distance of 500 metres measured from each point of 

the outer edge 6f these installations and devices. 

Access without permission to this zone, by whatever 

means, for reasons unconnected with the exploration or 

e:-:ploi tation operations is prohibited ..• " 

The wording of the first two sentences of Art 4 is clearly 

modelled on the conventions, 166 and would appear to be in 

conformity with them. The third sentence, however, would 

appear to be str-icter than the provisions in the conven-

tions. Not only is access specifically denied, except by 

permission, but it is also denied to shipping and al 1 other­

cneans o·f tr-ansport. · The ter-m "unconnected" is not e 1 abo,,··­

ated upon in this Law. Presumably the intentions would not 

be to exclude supply craft, for example, or craft indirectly 

related to operations. The article continues: 



11 
••• Re1strictions may bE:! imposed on thE• over··fJ.j_ght ot 

installations and devices and safety zones tn the extent 

neces~ary for the prntectinn of these installations and 

devices and ·for· the sa·fety of at-~rial naviga.ticm 11
• 

On the face of it this fourth sentence would seem to con-

flict with the third. Access 11 by w~ia tever meo.ns 11 is e '.'-·• 
" 

eluded by the third sentence while restrictions on over-

fl .ig ht ff.!.:~::i. be impos(::?d to the e:< tent nec:ess;ary ·for prot0?c: t.ion 

, by t.h1.::::- fc)urt.h. The latter would, therefore, imply that 

over-flight which does not interfere with protection of the 

in:;tEdlat.ion or- air-c1raft may rio_t_ be restricted, e\1en i·f isuch 

overflight were t~ take place above the safety zone. The 

more likely interpretation of these provisions, ho~ever, 

would be that access by aircraft unconnected with operations 

is denied, except where permission is obtained, and restric­

tions may be imposed for the safety of the installations and 

aircraft for aircraft permitted to be in the zone, or air­

craft connected with operations. 167 

Article 32 takes the above provisions even further by pro­

viding that, except in the case of force majPurP, anyone who 

unlawfully enters a safety zone or who unlawfully flies over 

such a safety zone, after the competent authorities have 

taken the appropriate measures to inform the navigator168 of 

the position of this zone, shall be punished with imprison­

ment between 11 days and three months a.nd a fine of between 

1000 and 5000 francs or only one of these two penalties. In 

cases of repetition of the offence, the fine may be doubled 

and in addition a sentence of imprisonment not exceeding two 

years may also be imposed. 169 Again it appears that this 

rather extensive provision may be wider than is permitted by 

the conventions, which require only that ships respect the 

safety zones. 160 Not only is unlawful entry made a criminal 

offence, under Art but in addition the French criminal 

code is applied to the installations and safety zones. The 

lc\t.tE~r a.r-e to bt-, "sutJject to the criminal legislation ancJ 



criminal procedure in force at the seat of the tribunal de 

qrande instance or tribunal de premiere instance under whose 

jurisdiction they fall. 161 Civil jurisdiction is not 

claimed under this Law. Presumably a certain amount of 

comity will be exercised in the implementation of Art 32; 

rigid enforcement of criminal laws on foreign ships and 

aircraft could well attract protest, where this occurs 
I 

beyond the territorial seas, even in the safety zones. This 

is not provided for in the conventions, and in most cases 

would not be related to protection of the installation or 

aircraft. 

NORWAY 

A Royal Decree relating to Exploration for and Exploitation 

of Petroleum in the Seabed and Substrata of the Norwegian 

Continental Shelf162 provided that safety zones of 500 

metres are permitted around b~th temporary and permanent 

installations, although not around cables or pipelines. 163 

Vessels are banned from entry therein without specific 

permission. 164 The same arguments put forward above165 in 

relation to the legality of total denial of access to safety 

zones are again relevant here. Again it is vessels that are 

denied entry, which term would probably not include 

aircraft. 

Now on March 24, 1972, a committee was appointed by Royal 

Decree for the purpose of presenting proposals for a formal 

Act with accompanying regulations which could replace the 

provisions of the Royal Decree of 1972. The Draft Act of 

1979 Relating to Petroleum Activities on the Norwegian 

Continental Shelf 166 was the result. Section 34 amended 

Section 47 of the 1972 Decree, stating that 

''For safety reasons there shall be a safety zone around 

and above all temporary and permanent installations on or 

over the seafloor other than pipelines and cables''. 

46 



No figure as to extent is included (for example, 500 

metres). Instead the extent is to be decided by the 

King. 167 Further, he may decide, by agreement with another 

State, that a safety zone shall extend over the boundary 

line of another State's continental shelf, or that there 

s;hal l be a safety zone on the Nor·114egian shel ·f, even if the 

installation it protects is located outside the shelf. (In 

other words, another State's safety zone can extend to the 

Norwegian shelf, which has occurred between the United 

Kingddm and Norway). 168 It is possible that by agreement 

enforcement and application of the law in such zones could 

be left to the State designating the zone (the state under 

whose jurisdiction the shelf otherwise falls). 169 Section 

34 of the Draft Act bans the presence of all unauthorized 

vessels, hovercraft, aircraft, fishing equipment and objects 

ot all kinds. 

Again the extended provisions in the Draft Act appear to go 

furth~r than is envisaged by the conventions, by excluding 

craft and objects other than ships. Unlike the United 

Kingdom and France, however, total criminal jurisdiction is 

not claimed. 

MALAYSIA 

Section 5(1) of the Continental Shelf Act 1966170 provides 

that subject to the provisions of this Act and of every 

other written law in force in the Federation: 

"(a) every act of omission which takes place on or under 

or above, or any waters within five hundred metres of, 

any ·installation or device ( whether temporary or 

permanent) constructed, erected, placed, or used in, on, 

or above the continental shelf in connection with the 

exploration of the continental shelf or the exploitation 

of its natural resources shall be deemed to take place in 

the Federation •.. " 
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A broad interpretation of this provision would render this 

p,,··ov i. sion e>: tremE~ l y 1.AJ icj e, -::.'!"", 1
' eve,,··y -:3.c t o ,,- om i S'::3 ion 11 in-

cludes not only criminal acts but also delictual acts and 

crni's~,;:i.ons .. That the intention is to claim wide jurisdiction 

may be evidenced by a unique provision which follows 

p,,1r-.:,g1~8.ph (a) abo,,/e 11 deeming tt1e inistallation ~n.f!. s,::i.·fety 

zone to be above the high water mark in the Federation. 171 

This would, of course, place the installation and safety 

zone, for legal purposes, within Malaysian territory, which 

would exclude rights of navigation and overflight com­

pletely. In other words it could be said that parcels of 

Malaysian territory (legally speaking) are established even 

on the high seas, where the continental shelf extends this 

far. The provision could be taken even further to include 

the gene,,-ation o·f ma.r-itime :zones fr·om this "territor·y". 

Clearly this is not permitted in international law, 172 and 

any such extensions would attract wide protest. 

This provision deeming installation and :zone to be above the 

high waters mark is strange when seen in light of Section 6 

o·f the same Act: 
11 (1) The Yang di-Pertuan Aqonq may from time to time make 

regulations for all or any of the following purposes 

(c) establishing safety zones, extending to a 

distance not exceeding five hundred metre~ measured 

from each point of the outer edge of the installation 

or device, around any installations or devices in, 

on, or above the continental shelf; 

(d) prescribing such measures as he considers 

necessa.ry in any such sc:1.fety zone for the protection 

of the installation or device with respect to which 

the safety zone is established; 

(e) regulating or prohibiting the entry of ships into 

any such safety zone •.. " 
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Section 6 on its own virtually echoes the provisions in the 

conventions. While Section 5(1)(a) does not in so many 

words exclude overflight, aerial jurisdiction is claimed for 

acts or omissions above the zone. Section 5(1)(b) rea~ in 

isolation would seem to be so far-reaching as to render the 

other provisions discussed superfluous. rt· is unlikely th;;:;1t 

this is the intention of the legislature here - the purpose 

of this provision was probably to apply a legal regime to 

the installations and zones for operators and employees etc, 

in no way different to the regime applicable in Malaysia 

.i.t~;elf. 

BARBADOS 

Section 3(1) of the Marine Boundaries and Jurisdiction 

Act173 creates a two hundred mile Exclusive Economic Zone 

for Barbados. Section 5 states that vested in the Govern-

ment of Barbados are all rights in, and jurisdiction over, 

this Zone in respect of 

(i) the exploration, exploitation, conservation, 

protection or management of the natural living and non­

living resources of the seabed, subsoil and superjacent 

waters, and 

(ii) the construction, maintenance or use of structures or 

devices ~elating to th~ exploration or exploitation of 

the Zone, the regulation and safety of shippi.Q.9., or any 

other economic purpose. 

These provisions are clearly in line with the conventions. 

Section 7 of the Act even guarantees the freedoms of navi­

gation, overflight, laying of cables and pipelines etc. in 

the EEZ. 

Settion 19(2), however, reads: 

4 ,·-, 
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Jurisdiction on a court in Barbados, be deemed to have 

occurred in Barbados if (a.) tr·,<::1.t inc.ident or-, .. ·,,r·c::. in, on, 

u.ndF!I'", a.bc>vf2 01 .... in r-E•la.tinn to c:iny vessel, str·ucture! or·· 

device or any waters within 500 yards of th~t structur~ 

DI'" d<:::1 vice 1, in the Zone; ... " 

Aerial Jurisdiction ther·efor-0?, claimed above the safety 

zone here, but only in relation to actual incidents which 

occur in the area. 11 incident II could 1, however, be g ~ven a 

wide meaning to include criminal or delictual incidents. 

U·,:;e at the ~sJDr-ds "or: in relation to" woul(j imply that 

Barbados claims jurisdiction over incidents not even related 

to the installation, devices or vessels etc, as long as they 

occurred in, or above the safety zone. Presumably, however, 

once again, restraint would be exercized on enforcement of 

the provisions where appropriate. 

The Marine BDundaries Act 1978174 of Grenada, sections 3, 5, 

7 and 10(2) are exactly the same as the corresponding 

provisions in the Barbados Marine Boundaries and 

Jurisdiction Act 1978 above. The observations pertinent to 

the latter Act are therefore the same as for the Act of 

GUYANA 

The President of Guyana is empowered by the Marine Boun­

daries Act 10175 of 1977 to declare by order any area of the 

continental shelf 176 or EEZ 177 to be a designated area.and 

make such provisions as he may deem necessary with respect 

to, inter alia, the safety and protection of artificial 

islands, offshore terminals, installations and other stru~­

tures and devices in such designated areas. 178 Section 37 

of the Act continues to provide that any act or omission 

which 



''(a) takes place on, under or above an offshore terminal, 

installation or structure or upon an artificial i~land in 

a designated area or any waters within 500 yards of such 

termina 1 1, ins ta 11 a tion, s tn_tc ture or isl a.nd; ... " 

shall be deemed to have occurred in Guyana. Under sections 

12 and 18, therefore, the President could well make regu­

lations concerning aerial navigation provided the regu­

lations were justified for the protection of the structure. 

Section 37 provides a similar jurisdiction to that claimed 

by the three countries discussed above, and again attracts 

similar observations to those made on the provisions in 

question. 

ARGENTINA 

This country has claimed a territorial sea of two hundred 

miles: 

"The sovereignty of the Argentine Nation e:-:tends to the 

seas contiguous to its territory out to a distance of two 

hundred marine miles, measured from the lowest water 

mark ... 11179 

This extension of sovereignty is not recognized by the 

majority of States. 100 Art 3 of the 1966 Law does, however, 

state that the "freedoms of navigation and air navigation 

shal 1 not be affected by the p1r•ovisions of· the present la.w". 

It would appear, therefore, that Argentina would be reluc­

tant to enact legislation restricting overflight of safety 

zones, 181 but that this would not happen is not certain. 

BRAZIL 

This nation, like Argentina, claims a two hundred mile 

territorial sea, 182 but, unlike Argentina, extends her 

sovereignty not only to the waters within 200 miles, but 
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also to the air space above the territorial sea, and to the 

bed and subsoil of that sea. Clearly, therefore, overflight 

of any safety zone within two hundred miles of the low water 

mark is not legally possible (without, of course, per-

For safety zones above the continental shelf 

beyond two hundred miles, however, additional legislation 

restricting overflight would have to be enacted. 

EVALUATION OF STATE PRACTICE 

The States discussed above are those States whose legis­

lation by virtue of one interpretation or another, claim 

aerial jurisdiction to a greater or lesser extent. There 

are, however, States that have enacted legislation k~eping 

very much within the boundaries of the conventions. 19~ 

Clearly the majority of States have not -yet enacted legis­

lation on the subject. 184 

The three European countries, The United Kingdom, France and 

Norway, all exclude aircraft from access to safety zones. 

The United Kingdom and France claim criminal jurisdiction 

over any authorized aircraft within the safety zone. 

Technically, by placing designated areas beyond the terri­

torial seas within the jurisdiction of the relevant courts 

without any additional disclaimer, the United Kingdom even 

claims civil jurisdiction over aircraft within the safety 

Both the British and French Legislation contains 

enforcement provisions. Norwegian legislation, at the time 

of ~riting, has no enforcement provisions. The practice of 

these three States is most important, because not only has 

t_his pr·actice not provoked official protest, but it is also 

these three States which have a considerable interest in the 

offshore North Sea or English Channel (France) operations. 



The North Sea area has, geographically, been the marine area 

which has produced almost certainly the most experience in 

the field of offshore oil and gas exploitation. In asses-

sing the validity of any State practice with regard to 

offshore operations, considerable weight would be attached 

to such experience. 

Those States that have indirectly interfered with the 

overflight of present (and hypothetically future), safety 

zones by claiming territorial seas greater in extent than is 

permitted by international customary l~w (i.e. twelve miles) 

would not by so doing have created an important body of 

State practice. This is because the very basis of the claim 

to jurisdiction (i.e. the extension of sovereignty beyond 

twelve miles) is disputed by the majority of States in the 

international community, and would not be permitted by 

international customary law. 

Those States whose legislation accords with the 

conventions100 also represent an important body of State 

practice. The practice of these States endorses the view 

that aerial jurisdiction over the safety zones. was not in­

tended to be granted to coastal States by the conventions. 

The practice of these States (for example Malaysia, Guyana, 

Grenada, Barbados) whose legislation could be read to accord 

more with British, French and Norwegian practice would not 

be as important as the latter, as experience in areas of the 

former States· jurisdiction is relatively recent and not as 

extensive as in the North Sea. Nevertheless more weight is 

given to the interpretation that aerial jurisdiction is 

permitted under the conventions, or by international law. 
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CHAPTER XI 

THE SAFETY ZONE AND SELF DEFENCE 

In this chapter it is necessary t□ consider the question of 

self defence as it applies to two different scenarios. The 

first situation is self defence against armed attack, or 

aggressive use of force. The second is where no hostile 

intent is present, yet protection of the installation is 

1. SFLF DEFENrE AGAINST ARMED ATTACK 

Article 2(4) of the United Nations Charter, 186 which is 

generally acknowledged to have the status of international 

customary law, 197 states that 

"[a.] 11 members shall r-e·fra . .in in their international 

relations from the threat or use of force against the 

territorial integrity or political independence of any 

state, or in any other manner inconsistent with the 

F'ur-poses of the United 1,1ations". 

The exception to this well established rule is found in Art 

51 of the same Charter: 

"Nothing in the present Charte1r shal 1 impair the inher-ent 

right of individual or collective self-defence if an 

armed attack occurs against a Member of the United 

Nations, until the Security Council has taken measures 

necessary to maintain international peace and security. 

Measures taken by Members in the exercise of this right 

shall be immediately reported to the Security Council and 

shall not in any way affect the authority and respon­

sibility of the Security Council under the present 

Charter to take at any time such act~on as it deems 

necessary in order to maintain or restore international 

peace and secu,,- i ty", 

) 



The II use of fo1rce 11 ,,·e·ferTed to in Art 2 ( 4) encompasses at 

least armed force. Clearly the use of force against a 

maritime installation of another State would be strictly 

illegal in terms of international law. Any physical force 

short of armed force 188 would almost certainly be illegal -

if it were not covered by the definition of force - as 

threat or use of force in any manner inconsistent with the 

Purposes of the United Nations. An arguable exception would 

be if the maritime installation were being used as a 

launching pad for the use of force by the State to which the 

installation belongs, against another State. 189 This would 

include any attack against passing shipping, aircraft, 

nearby States etc. Such an attack would also be illegal. 

Of relevance to the present discussion, however, is the 

question of self defence carried out from, or on behalf of, 

a maritime installation of one State against the aggression 

of another State, more particularly where such aggression 

emanates from the air. The relevance, or effect of the 

safety zone must be assessed in this light. Although Art 51 

above confirms the right of self defence and the powers of 

the United Nations Security Council to maintain or restore 

peace, the rules governing the actual use of self defence 

are not to be found in the Charter of the United Nations, 

but in other rules of international law, established over 

the year--s. 

Firstly, self defence involving the use of force must be 

against actual or imminent aggression. 1 • 0 The latter is 

obviously more difficult to justify. When considering 

reasons for use of force as self-defence all the circum­

stances of each case must be taken into account to determine 

the legitimacy of the action. The capability of weapons, 

the reaction time and the strategic situation are amongst 

the factors to be taken into account. 1 •~ 



Secon9ly the need to -'::1.ct. mu'.-:::,t. t:,e ''i.nsta.nt. c~nd c:,ver·whE:,lminc.:J, 

leaving no choice of means, and no moment for deliber-

a. t..i.on. :t.•2 

Thirdly, the response must Ge proportiona.l: 

proportionate to the seriousness of the at.tack and 

justi·f.ied by- the ser·iousnE~s,.;; of the danqe,~'' .. 19"~ 

In terms of the Corfu ChannPl Case a State may take steps to 

prepare to defend itself, but these must be reasonable in 

the circumst.ances.~94 The force defended against can be of 

a continuing character (for example, when there is always 

the threat of attack). The aggression must, however, be 

actual and not putative - no mistake even in good faith is 

permissable. 196
_ Self defence can be taken against whom­

soever the force emanates - a state (subject of inter­

national law) or against objects of international law 

(ships, individuals etc). Theoretically it is possible to 

use self defence against those indirectly involved, 1 •• but 

this would be unlikely in the installation situation. 

For·ce, however·, must only be used in self de·fence against 

aggressors or perhaps those involved. 

Now it is tr·ue to say that oi 1 rigs are "high value tc:~rgets 

for external attack in a period of tension or war, or for 

peacetime terrorist attack or other malicious damage. 

[However] short of an assailant possessing suitable vessels 

and advanced weaponry, they are not easy to attack or 

sabotage success·fully." 1 '"" 7 They are, however, fairly large, 

stationary targets, unprotected on the wide expanse of the 

oceans, and as such are rather vulnerable. 198 It is not 

unreasonable to assume that in the future installations 

could well become armed, although the most effective and 

likely means of protecting installations would be through 

regular patrolling of adjacent seas by ship or aircraft. 

Naturally radar would be of considerable assistance as a 

means of warning. 

r.:: / 
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Any use of force in response to an attack would be subject 

to the rules in international law governing self defence. 

Similarly any use of force in response to threat of attack 

would be subject to the rules on anticipatory self d~fence. 

Each incident would have to be examined on its own to ~rrive 

at any conclusion as to whether use of force in response to 

attack or threat of attack was legitimate or not. All the 

circumstances of each case would have to be taken into 

account. The safety zone would invariably not be a con-

sideration when launching or threatening to launch an attack 

upon an installation. Nor would the zone be a consideration 

when exercising the right of self defence. This could take 

place well beyond the boundaries of the zone. The only 

possible legal relevance the zone could have when assessing 

the legitimacy of an act of self defence would be, perhaps, 

if the attackjng aircraft (or ship etc) (more particularly 

if the aircraft were a slower moving craft like a heli­

copter) were within the safety zone at the time of the 

attack or, more important, prior to a presumed attack in a 

case involving anticipator; self defence. This might be 

taken as evidence of intent to cause damage, thus assisting 

the State relying on self-defence to justify its act. This 

scenario is highly unlikely, however, as any pilot or Master 

would be most reluctant to place his aircraft or vessel in 

such extreme proximity to an installation at the time of 

attack, or any ensuing explosion could easily result in 

severe damage to the attacking craft itself. Nevertheless, 

suicide bombings are not unknown in terrorist or other 

aggression. A further point to consider is whether or not a 

safety zone, particularly an aerial safety zone, could in 

fact itself be established on the grounds of self defence. 



Clearly a safety zone envisaged on the basis of self defence 

would have to be far greater in extent than a conventional 

500 metre zone to be of any practical use. No in ter--ria ticina l 

convention has any provision allowing for a safety zone 

greater than 500 metres from the installation. The conven-

tions al low the zones for the· pr·otecticin o·f "installations 

and devices 111
•;, 9 and for· the pt-otection of "naviga.tion a.nd of 

artificial islands, installations and stxuctures 112 •:><:> r·es-

pectively. The latter provision would seem to envisage 

prevention Df collision more than military protection, but 

both provisions could conceivably include protection against 

acts of aggression. Both CSC and L0SC are quite specific 

and unambiguous on the subject of extent of the zones, 

however - 500 metres is the maximum. This distance is 

almost totally ineffective, and it would be reasonable to 

conclude that these provisions in the conventions are not 

concerned with hostilities. 201 Whether or not a State would 

be.justified in creating a safety zone on the basis of self 

defence would therefore depend on the circumstances appli­

cable to each case and every installation, as is required by 

the rules on self defence. Indeed, were such a safety zone 
' 

permitted, it need not be limited to 500 metres. In 

addition overflight could be restricted, esp~cially by 

foreign military aircraft. What would be envisaged would in 

all likelihood be a zone similar in nature to an exclusion 

zone. Such zones have been used in the past, 202 but not 

around any maritime installation. 203 Presumably, however, 

any such zones could be legitimately e~tablished only during 

times of hostilities and in the areas where hostilities were 

being conducted. 204 They would, therefore, be temporary in 

nature, and would have to be suspended on cessation of hos­

tilities, even if the installation itself is not relocated. 



Great care would have to be taken when establishing such 

zones to infringe the rights of other sea users and aerial 

navigators (i.e. those not involved in hostilities) as 

little as possible. This would mean, inter alia, restric-

ting the size of the zone so as to be in proportion to the 

object protected etc. All measures would have to be re-

ported to the Security Council as is required by Art 51 of 

the United Nations Charter. Any zones greater than 500 

metres in existence after cessation of hostilities, or 

during any time of peace, would almost certainly attract 

protest. In addition it is submitted that on cessation of 

hostilities the legal justification of a zone even only 500 

metres in extent would fall away, if that justification were 

self defence. A new zone would have to be established in 

accordance with the conventions, or international customary 

law, 20
~ should the customary law position on safety zones 

differ from what the conventions would appear to provide. 206 

2. SELF DEFENCE WHERE HOSTILITY IS NnT INVOLVED 

It is nec~ssary at this stage to examine whether or not the 

right of self defence exists outside Article 51 of the 

United Nations Charter, which provides that self defence may 

be exercised only against armed attack. Could self detence 

be legitimately exercised against danger other than armed 

attack? For the purposes of the present discussion the 

issue to be determined is whether or not an aerial safety 

zone could be established around a maritime installation on 

the basis of self defence against non-aggressive acts .. 207 

The view most widely held at present would seem to be that 

force may only be used with the authorization of the United 

Nations Security Council, or in the exercise of the inherent 

right of self defence as permitted by Article 51. 200 The 

establishment of a safety zone is not in itself use of 

force. The rules on self defence, however, in international 
; 

customary law are clear. Inter alia, the need to act must 



be ''instant and overwhelming, leaving no choi~e of means and 

no moment for deliberation'', 209 whether against armed attack 

or not. It is submitted that the establishment of a safety 

zone in self defence in peace time would not easily be 

justified because of this rule. 

In addition the United Nations Charter, Art. 51, is quite 

clear that self defence may only be used against armed 

attack. Self defence in any other circumstance is not 

provided for in the Charter. It is submitted also that it 

would be undesirable that measures such as the creation of 

zones having the effect of excfuding shipping or aircraft be 

permissable in international law as legitimate applications 

of a right of self defence in peace time. 210 Were such 

measures permissable States would not only be in a position 

to create zones greater in extent than those provided for in 

the conventions, but they would also take other measures 

which they would justify as self defence. This would 

further erode the freedoms of navigation and overflight of 

the high seas of other States, and would not be welcome. 

The fact that States have found it necessary to seek 

agreement at the conventions on the issue of safety zones 

would seem to suggest that States (at least those in favour 

of the articles allowing safety zones) do not consider that 

the rules on self defence cover the establishment of safety 

zones. In addition, no State has formally expressed the 

legal basis of any safety zone surrounding a maritime 

installation as being self defence. It must, therefore, be 

concluded that self defence is not appropriate as a jus­

tification for safety zones during peace time. 
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This is not, however, t□ say that a coastal State is power­

less to act when there is threat of damage to an instal­

lation. There is support for the view that a S~ate may 

protect itself not only from the imminent danger of attack, 

but also from some □ ther danger. 211 The measures taken 

would have to be reasonable in all the circumstances, 

presumably, each case being considered on its own. An 

aircraft, for example, out of control heading towards an 

installation could conceivably be destroyed before 

collision, if this were the appropriate and reasonable 

course of action. In different circumstances, however, 

destruction of an aircraft merely because it is within a 

safety zone might well be excessive. 212 



CHAPTER XII 

RELATED ISSUES 

1. THE RIRHT OF HOT PURSUIT 

The right of hot pursuit is one recognized by international 

customary law. 213 The right of hot pursuit may be exercised 

only by warships or military aircraft on government service 

especially authorized to that effect. 214 These aircraft or 

ve~~Pls may pursue a foreign ship which has violated that 

State's laws within its internal waters or territorial sea 

and arrest it on the high seas. Pursuit must be begun while 

the ship or one of its boats is within the territorial sea 

or contiguous zone of the pursuing State .. 21 e The pursuit 

may only be commenced after a visual or auditory signal to 

stop has been given at a distance which enables it to be 

seen or heard by the foreign ship. 21 • The pursuit must be 

uninterrupted217 and the right of hot pursuit ceases as soon 

as the ship pursued enters the territorial sea of its own 

country or of a third State. 219 

The Geneva Conventions of 1958 did not in any way deal with 

the question of hot pursuit a·nd any possible .interference 01~ 

overlap with zones around offs~ore installations. Indeed 

LOSC is the first convention to deal with the subject. Art 

111(2) 219 states: 

"The right of hot pursuit shall apply mutat.is mutandi•=-; to 

violations in the exclusive economic zone or on the 

·continental shelf, including safety zones around 

continental shelf installations, of the laws and 

regulations of the coastal State applicable in accordance 

with this Convention to the exclusive economic zone or 

the ccm tin en ta 1 she 1 f, including such safety zones". 



Not•J a.lthou.gh hot pur·su.it ma.·..,,- IJE! e;<ercisecl !;ti. air-c1····a·ft, thE1 

hot pur-sL\it pf air·cr-·aft .:Ls:, not prov.i.clE,'d for in 6",\ny inter··­

national convention and does not seem to have been the sub­

ject of any arbitration or international Judicial decis.:Lon. 

The hot pursuit of foreign aircraft under circu.mstanc~s 

similar to those under which foreign vessels ma.y be pursued, 

does not appear to be a concept that exists in international 

law. 220 Although LOSC Art 111(2) does not rule out the 

possibility of hot pursuit of aircraft, it is unlikely that 

any further aerial jurisdiction was ~ntended to be given to 

the roast~l State in this regard in relation to the safety 

zone. This is supported by the fact that Art 111(6) pro­

vides that 

"l-<Jhere i-,ot pLwsuit is effecti-=>d by an aircraft, 

(a) the provisions of paragraphs 1 to 4 shall apply 

mutatis mutandis; 

(b) the aixc1~a.ft •.• must itself actively pursL.te the 

sl1.ip ..• " 

An interesting question, however, would be whether the 

doctrin~ of constructive presence would confer any greater 

jurisdiction on the coastal State in relation to offences 

committed by an aircraft above the safety zone (or while 

resting on the waters within the zone) or EEZ. The 

situation envisaged here is where the aircraft so situated, 

having committed the offence, then returns to a ship, which 

is then pursued. 221 As there does not appear to be any 

arbitral or other decision on point, the question must be 

regarded as an open one. 

It should also be remembered that should hot pursuit apply 

in relation to aircraft, it would only apply, in terms of 

Art 111(2), to violations of laws etc applicable in accor­

dance with LOSC to the EEZ or continental shelf, including 



s,::, fety zones. This would mean, in relation to the safety 

zone, that a violation of any protection laws made by the 

coastal State, for example, would have to be committed. The 

en ti. re body -of c r im.ina 1 1 aw app 1 ii::id to an o.i. l 1r ig would not 

apply for the purposes of hot pursuit . 

..:: . THE F'(.1SSAC1E OF SI IBMAR INES 

For the purposes of this dissertation, it is sufficient to 

point out that just as overflight and aerial jurisdiction do 

not appear to be envisaged by the provisions on the safety 

zone in CSC and LOSC, so too submerged passage does not seem 

to bee included. Safety zones are to extend around ins-

ta 11 a. tions, 2 :.,: 2 not around and above or ar·ound and Ltnder. 

Arguably, however, submarines are more easi1y associated 

~--iith "ships" and "vessels". 2205 Certainly it would be the 

intention of the conventions to keep submarines outside of a 

safe distance from installations, although such an area 

would be most difficult to demarcate as one would on the 

surface by means of beacons, etc. Nevertheles~, the 

question would still be regarded as an open one. 224 

Submarines could, however, be most effective if used for the 

purposes of attack upon an installation, by torpedo, rocket 

etc. Sue h an attack or threat of at tac~< wou 1 d, of course, 

bring into play the rules governing use of force and self 

defence225 under Art 51 of the United Nations Charter. 

3. THE MOVING INSTALLATION 

LOSC provides that any installations or structures which are 

abandoned or disused shall be removed to ensure safety of 

navigation, taking into account any generally accepted 

international standards established in this regard by the 

competent international organisation. 22• For the purposes 

of the present discussion the question of the safety zone is 

relevant, of course, not only on removal, but also during 

any tim~ that the installation is a moving unit. In short, 

the enquiry is: Does the safety zone exist even when the 



installation is being moved (thereby bringing into play the 

question of possible aerial jurisdiction around a moving 

maritime installatidn)? No convention ~pecifically provides 

that the safety zone is to continue to exist whilst the 

installation is moving. Nor does a conventidn state that it 

is; n_c:i t.. t:u (?. ;< :i. !5 t . 

One increasingly popular view, however, is that whilst in 

motion maritime installations assume the status of ships. 227 

Indeed, invariably exploitation and exploration rigs have 

two sets of crew one for exploration or exploitation as 

the case may be, and the other for the relocation of the 

rig, the latter being constituted much as any other ship's 

crew might be, with heirarchy, including the Master. There 

would seem to be no special reason why an installation in 

motion should be afforded a safety zone when other large 

ships and oil tankers are not. 220 In addition it is 

submitted that the conventions themselves do not envisage 

moving safety zones: 1) Art 5(1) of CSC stipulates that 

exploration and exploitation must not result in 

unjustifiable interference with navigation, fishing, 

conservation or research. A moving safety zone could well 

result in interference and it is doubtful if it would be 

ju~tifiable. This is particularly pertinent when one con­

siders that while a rig is moving it is not actually ex­

ploring or exploiting. A fortiori would interference with 

aerial navigation be unjustifiable. 2) Art 5(2) CSC states 

that the coastal State is entitled to "construct and 

maintain or operatP.,.installations ... , and to establish 

safety zones around 2_LtctJ. installations". ( ie "operating 

installations", would be the inference). It is submitted 

that there would be a good case for saying that an ins­

tallation which is merely being moved could not be said to 

be operating (at least not fully for the purpose for which 

it was constructed) within the meaning of this ~rticle, and 

not, therefore, legitimately have a safety zone, nor would 



:i.t be properly "con·,::,tr·uctf2d". 3) Art 5(5) of CSC provides 

thcit dur-> not.ir·e mvst be giVE!n of thf2 ccw,'.;tru.ction of an·y' 

such installations, and permanent means of giving warning of 

their presence mu.st be maintained. Similarly Art 60(5) of 

LUSC states:, that "due notice shal 1 be 1:;i.ivE'n o·f the e:-:tent o·f 

It is submitted that what these articles 

provide is that publicity of the location of installations. 

and safety zones .is essential in order to demand respect for 

them. Clearly publicity as to the exact location of some­

thing as specific as a 500 metre safety zone cannot be 

given, in the case of a moving installation. 

It mu.st be concluded, therefore, that a moving installation 

would almost certainly have no safety zone in international 

law, and that consequently, aerial jurisdiction of forr->ign 

aircraft in the vicinity of a moving maritime installation 

is non e:dstent. This is not to say, however, that the 

standards and practices of good navigation and overflight 

would not apply; they certainly would. 229 

4. F"IRACY 

Both HSC and LOSC230 define piracy as consisting of any of 

the following acts: 
11 
••• (l) Any illegal acts of violence, detention or any act 

of depredation, committed for private ends by the crew or 

the passengers of a private ship or a private aircraft, 

and directed: 

(a) On the high seas, against another ship or aircraft, 

or against persons or property on board such ship or 

aircraft; 

(b) Against a ship, aircraft, person, or property in a 

place outside the jurisdiction of any State; 

(2) Any act of voluntary participation in the operation 

of a ship or of an aircraft with knowledge of facts 

making it a pirate ship or aircraft. 



(3) Any act of inciting or of intentionally facilitating 

and act described in sub-pa.1, .. agr··aph .t [or 2]". 

Government ships or aircraft whose crews have mutinied and 

taken control of the ship or aircraft are subject to the 

same rules. 231 HSC Art .t9 and L0SC Art 105 confer 

jurisdiction thus: 

"On thE' hiqh sea.s. cir in any other·· plar-e outside tl·1p 

jurisdiction of any State, every State may seize a pirate 

ship or aircraft, or a ship [or aircraft (LOSC)J taken by 

piracy and under the control of pirates, and arrest the 

persons and seize the property on board. The C□-urts of 

the State which carried out the seizure may decide upon 

the penalties to be imposed~ and may also determine the 

action to be taken with regard to the ships, aircraft or 

property subject to the rights of third parties acting in 

i.;;JOOd faith". 

These articles certainly represent international cust6mary 

law (19 and 105). Piracy, as was said by one author, is an 

example of jurisdiction according to the universal prin-

In ire 1 cl.ti on to the safety zone the position wou Id simp 1 y be 

.t) l.iJhere tr1e act of piracy occurs outside the safety z □ nf:?2 '3 ':!!' 

and the pirate aircraft (or, of course, ship) is within 

the zone, the coastal State (or State which created the 

safety zone) would be the appropriate State to seize the 

aircraft, arrest the persons and seize any property. 

This is because it is the State creating the zone which 

claims control over the zone and may regulate proceedings 

regarding protecti6n of the installation. Naturally 

where the consent of this State is obtained, any other 

State may enter the zone and take the necessary action. 

Any othQr State could possibly enter the zone and take 

the necessary action even without the consent of the 

State creating the zorie, but it is submitted that this 



would not be satisfactory and could attract protest 

because, as has been said, it is the coastal State which 

ha~ been granted the right not only to create safety 

zones, but also to take measures in those zones necessary 

for the protection of the installation and navigation. 234 

2) Where the act of piracy occurs within the zone and the 

aircra.ft (ol'- ship) leaves the zone, a.ny State may seize 

and arrest where the pirate aircraft is beyond any 

national jurisdiction. The moment the pirate aircraft 

enters airspace above territorial w~ters, the matter 

falls within the jurisdiction of that coastal State. 

~5) Wher-e the a.ct of pir-acy occur-·s within the zone and the 

pirate aircraft (or ship) remains within or returns to 

the zone, the situation is the same as 1) above. 

5 • HI ,J AC I< I NG 

Hijacking clearly does not fall in with the provisions of 

the CSC or LOSC relating to piracy, above. 236 The relevant 

convention here is the Convention for the Suppression of 

Unlawful Seizure of Aircraft 1970. 236 The provisions would 

seem to be international customary law. 237 Art 1 define; 

the offence: 

"Any person who, on board an aircraft in flight: 239 

(a) unla~fully, by force or threat thereof, or by any 

other form of intimidation, seizesi or exercises control 

of, that aircraft, or attempts to perform any such act, 

or 

(b) is an accomplice of a person wh6 performs or attempts 

to perform any such act 

commits an offence •.• " 

Each Contracting State undertakes to make the offence 

punishable by severe penalties. 239 In terms of Art 4(1), 

each State must establish jurisdiction over the offence and 

any other act of violence against passengers or crew, in the 

fol lowing caf.5e:2s: 
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"(a) when the offence _.ts comm.tt.t1=.~d on boar-d an air·cr·cd't 

r-egister-ed on that State; 

(b) when the airer-aft □n board which the offence is 

committed lands in its tPrritory w.tth the alleged 

offender still on board; 

(c) when the offence is c □mm.ttted on board an aircraft 

leased without cr-ew to a lessee who has his pr-inciple 

place of business or, if the lessee has no such place of 

business, his per·manent t-esi.dence, in that State". 

Art 4(2) allows for measures to be taken against an alleged 

of·fender "present in its terTitor-y" and ?'-)rt 4(3) states that 

the Convention does not exclude any cr-iminal ju~isdiction 

exercised in accordance with national law. 

Bearing in mind the fact that both CSC and LOSC emphasize 

that maritime installations are not to affect the 

delimitation of the territor-ial sea, nor do they have any 

terr-itor.tal sea of their own, nor- do they possess the status 

of .tslands, 240 clearly even when the aircraft is w.tthin the 

safety zone of a State241 Art 4(1)(b) of the 1970 Convention 

will not oblige that State to establish jurisdiction over 

the of·fence. 242 If the State which created the safety zone 

did not agree to assume jurisdiction over the offence, then 

presumably Art 4(1)(c) would apply. The State creating the 

safety zone may, however, take any measures necessar-y for 

the protection of the installation or navigation. 243 

One view is that aerial hijacking, even in the short space 
-

of time since it has become a serious problem, might be 

argued to have been placed by customary international law on 

the same footing as piracy on the high seas, i.e. it is 

conduct in respect of which all states may exercise criminal 

jurisdiction under their law on a universality basi~. 244 If 

indeed this could be said to be international customary law, 

then the matter could be dealt with as piracy would be;245 



It is submitted, however, that not all States are willing to 

make decisions of such great magnitude concerning foreign 

nafionals and aircraft in the hijacking situation. Should, 

however, the offender be separated at any stage from the 

aircraft, States would most certainly take action. 246 
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P A R T D 

S U M M A R Y A N D C O N C L U S I O N 

The coastal State has the right to construct maritime 

installations in both its internal waters and territorial 

The right to construct exists ~1~n in relation to the 

exclusive economic zone. This right is affirmed by LOSC, 

and almost certainly representing international customary 

The position is the same for the continental shelf of 

a. coastal Stat('!:!. This is clear from the provision of both 

CbC ,,1nd LD\3C. Again the right must be considered as part of 

international customary law. As an archipelagic State has 

sovereignty over its archipelagic waters including the 

subJacent seabed and subsoil and the resources contained 

thE~r·ein, this State must ha.ve the r·.i,;iht to construct 

maritime installationis in these waters. The fact that c:.;_ 

State borders a strait does not in itself prevent that State 

from constructing instal-lations in the strait, provided 

that transit passage and other relevant passage rights are 

not interfered with. In addition LDSC provides that the 

cons-truction of installations is a legitimate freedom of 

the high seas, although controversy exists as to whether 

deep sea mining beyond the limits of the exclusive economic 

zone or continental shelf should be subject to the control 

of the ISBA and or not. 

Freedom of overflight does not exist in relation to 

territorial waters, and, unlike navigation, a right of in­

nocent passage for aircraft has never been admitted. The 

coastal State may, therefore, control overflight ofter­

ritorial waters and over any safety zones in these waters. 



Freedom of overflight does, however, exist in relation to 

both the exclusive economic zone and high seas. In ad-

diti □n, the rights □ f_archipelagic air lanes passage and 

transit passage exist over archipelagic waters and straits 

respectively. 

A right ancilliary to the right to establish installations 

is the right ta create safety zones surrounding them. These 

zones may not, however, be established where interference 

may be caused to the use of recoqnized sea lanes essential 

to international navigation. As archipelagic sea lanes 

passage and transit passage include overflight, safety zones 

may therefore not be established where interference may be 

caused to these types of passage, because the latter exist 

through and over sea lanes essential to international navi-

gation. The coastal State may take measures in these zones 

necessary for the protection of the installation and navi­

gation. 

The conventions make it clear that safety zones are allowed 

for protection of the installation and navigation, and do 

not have the status of any other maritime zone. Aerial 

Jurisdiction over. a safety zone cannot therefore be said to 

exist in the way that it exists over territorial seas. In 

addition, the exercise of the rights of the coastal State 

may not infringe other rights and freedoms of other States 

unjustifiably. Clearly if the installations are established 

in areas where interference with navigation and overflight 

can be minimized, establishment of an aerial safety zone 

would npt in itself constitute unjustifiable interference. 

It must, hbwever, be concluded that the conventions permit 

safety zones not exceeding a distance of 500 metres from the 

installations, around the installations, and not around and 

above the installations. This is supported, inter alia, by 
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the fact that the conventions expect only ships to respect 

these zones, and the fact that at UNCLOS I the Yugoslavian 

proposal for an air safety zone was rejected. At neither of 

the conferences, UNCLOS I or III, was any concession made to 

aerial jurisdiction. 

The only articl~s which could conceivably justify inter­

ference with overflight of safety zones are CSC Art 5(2) and 

LOSC Art 60(4) which provide that the coastal State may take 

in the zones measures necessary for the protection of the 

installation. That this interpretatiori is possible is clear 

from the practice of the United Kingdom, France and Norway -

three European States of importance in the field of offshore 

oil and gas exploitation. The practice of a large body of 

States, however, concords with the conventions. The claims 

to exercise Jurisdiction over aircraft would at the time of 

writing seem to be dubious and difficult to enforce. Indeed 

aspects of the legislation of those States claiming aerial 

jurisdiction would seem to go further than mere measures 

necessary for the protection of the installation. 

practice has, nevertheless, attracted no protest. 

This 

It does not appear that there is sufficient State practice 

one way or the other to justify the existence of a rule of 

customary law on the question of aerial jurisdiction over 

safety zones. This is not to s~y that the provisions on 

safety zones in the conventions as far as they relate to 

shipping are not customary law - they almost certainly are. 

The conventions do not Expressly forbid aerial jurisdiction, 

even though such jurisdiction is not expressly permitted. 

If jurisdiction over aircraft is seen as being over and 

above the provisions in the conventions on navigation, then 

it might conceivably be conclude~ that the practice of these 

States claiming aerial jurisdiction over safety zones rep­

resents an evolving rule of customary law, or the progres­

sive development of a rule of customary law. It would seem, 

however, to be too early to tell whether or not aerial 



safety zones are justified by international customary law, 

even if they ate not expressly provided for in the conven-

tions. An aerial safety zone is not necessarily incom-

patible with either the conventions or a safety zone for 

shipping, even if such an aerial zone was not actually 

intended by the conventions. The paint is that an aerial' 

safety zone was not expressly prohibited by.the conventions. 

The example of self defence does not justify the existence 

of a safety zone during times of hostility or peace. Nor is 

the existence of a safety zone signifi-cantly relevant in 

determining the legality of any measure taken in self 

In addition it does not appear that any further 

aerial jurisdiction was intended to be given to the coastal 

State in relation to hot pursuit and the safety zone by 

LOSC. It is also clear that no aerial jurisdiction can be 

claimed around a moving installation, as a safety zone could 

not be created around a moving object of this nature. The 

safety zone may, however, have some relevance in determining 

jurisdiction over acts of piracy since it would be the 

prerogative of the coastal State to deal with any matter 

which might conceivably affect the safety of the instal­

lation and to regulate the passage of craft in the safety 

zone. This is not necessarily to say that any additional 

jurisdiction is granted to the coastal State, but rather 

that in certain circumstances the coastal State might well 

be the appropriate State to deal with the matter. The same 

could ba said for hijacking, although here the situation is 

regulated by treaty. Consequently the coastal State would 

have to c:oopera te with other·· Sta.tes in the event of a 

hijacking situation arising within a safety zone, particular 

regard being had to the coastal State's interest in the 

protection of the installation and personnel. 

It is submitted that the following may be concluded as 

regards aerial jurisdiction over safety zones surrounding 

maritime installations. 
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1) Jurisdiction over foreign aircraft247 within a safety 

zone is not envisaged by the conventibn. 

2) State practice, the effect of which is.,to create aerial 

jurisdiction over safety zones, is beyond the provisions 

of the conventions. 

3) There i~ not sufficient State practice to support the 

existence of a rule in international customary law 

conceding aerial jurisdiction over safety zones. 

4) Existing State practice is too diverse to indicate the 

development of a rule of customary law conceding aerial 

Jurisdiction over safety zones. 

5) Action against foreign aircraft within safety zones, or 

exclusion of foreign aircraft from access to safety zones 

could only be justified if these measures are necessary 

for the protection of the installations and navigation, 

as is provided in Art 5(2) CSC and Art 60(4) LOSC. Such 

action would normally be justified only as ad hoc res­

ponses to particular events and not as general preventa­

tive measures established in advance.248 

6) States whose practice has the effect of creating more 

jurisdiction over aircraft than is necessary for the 

protection of the installation and navigation would not 

be acting in accordance with international law. 

* * * * * * 



l See Ode 11 "0-f-fshon.::! F:e·:5CJLWct~'::; ~ C:.i.i l a.nd Ga.s" I.he 
Maritime Dimension (eds. R.P. Barst□n and P. Birnie) 
London, l9BO, at 76. Odell cites encl □sea water areas 
such as Lake Maracaibo in Venezuela, The Gul-f of Paria 
in Trinidad and also the operations in the territorial 
waters □ f the states of Texas, Louisiana and California 
in the United States as examples. 

2 Developments in offshore mining were clearly motivated 
by the i\::\ct that the sec::1bed, -mDr-e par··tic:ulaF"·ly the 
continental margin, are rich in natural resources. Oil 
and gas reserves on the cCJntinental margin amount t □ at 
least 90 percent of the total value of minerals 
extracted from the seabed. By 1984 offshore oil and 
gas production each accounted for approximately one 
quarter of world production. These proportions are 
expected to increase. Churchill, R.R. and Lowe, A.V. 
The Law of the Sea, Second Edition, Manchester, 1988 at 
1:·:"'.() r; 

3 The First United Nations Conference on the Law of the 
Sea, and the relevant resulting document, No. 7302 
Convention on the Continental Shelf, done at Geneva, 29 
April 1958 (which came into force on 10 June 1964); and 
the Third United Nations Conference on the Law of the 
Se~, and the resulting document, done at Montego Bay, 
10 December 1982, which has yet to enter into force, at 
timF.: o·f vff.i ti.ng. 

4 Art. 5(1)TSC; Art B(l)LOSC. 
5 Waters landward of a straight baseline established in 

accordance with TSC or LOSC and not previously 
considered internal waters. 

6 In terms of LOSC Art 8(2), however, and TSC Art 5(2) 
where the establishment of a straight baseline has the 
effect of enclosing as internal waters areas which 
previously had been considered as part of the 
territorial seas or high seas, a right of innocent 
passage shall exist in those waters. 

7 Trail 9melter Arbitration (USA v Canada) (1941) III 
RlAA 1905, by analogy, which held that no state has the 
right to use or permit the use of its territory.in such 
a manner as to cause injury by fumes in or to the 
territory of another state (at 1975). Ali□ the Corfu 
Channel case (1949] IC,J Rep. 3: a state may not "allow 
knowingly its territory to be used for acts contrary to 
the rights of other- st.ates" (at p.21). (bee also HSC 
Art 2 in relation to the high seas). 

8 Regardless, apparently, of innocent passage. The duty 
of a coastal state not to hamper innocent passage 
appears to apply only to the territorial seas - TSC Art 
15(1), LOSC Art 24(1). 

9 TSC Art 1; LOSC Art 2(1). 
10 By 1 June 1987, 97 States claimed 12 miles. The United 

Kingdom extended her territorial seas from 3 miles to 
12 in 1987. The United States recognises claims of up 



to 12 miles, although she claims only 3 miles herself. 
Churchill and Lowe N2 at 357. 

11 The coastal State does have the duties not to hamper 
innocent passage. (TSC Art 15(1); L □SC Art 24(1)), and 
ll r)t tn ~nPr'L•,'v tPrt·,11ir~·1 ~t~1-rj~1rrjc ·t'nr· ~~r-P1·n1- ~t-irc .. - - -· -- t-· ·- - - 1 -· -· .... . ... - .... , . -·· - -·· I - .... - ... > -· 1 -- ·- • ·::J I ,,_ f .... r.J .. :,, " 

Where installations provide hazards to navigation, the 
coastal State must, presumably, provide adequate sea 
lanes. As we see below, this is not a consideration 
for aircraft unless possibly, there is agreement to 
overflight (below, Chapter III). 

12 LOSC Art 57. Those States claiming an EEZ have 
generally claimed 200 miles, with the exception of the 
Maldives (polygonal EEZ, from 37 to 310 miles) and the 
United Arab Emirates (up t□ boundary with n~ighbouring 
States, or where no boundary agreed, median line). 
Churchill and Lowe N2 at 348 and 351. 

13 Churchill ahd Lowe N2 ~t 343-353. The authors state 
that up to 1 June 1987, 72 States claimed a 200 mile 
EEZ. 

14 Art 60(1)(a) LOSC. 
15 Art 60(1)(b) LOSC. 
16 Art 2(2)CSC. Art 2 is repeated in LDSC Art 77(1) and 

(2). The ICJ even stated in its judgment in the North 
Sea Continental Shelf cases [1969] ICJ Rep 3 that the 
right of a coastal State in its continental shelf 
exists ipso facto and ab initio, i.e. an inherent right 
(at 23): supported by LOSC Art 77(3). 

17 i.e. To a depth of 200 metres or to where exploitation 
can take place~ whichever is the further. Churchill 
and Lowe N2 at 353. 

18 Future parties to LOSC will adjust their definitions to 
concord with LOSC. 

19 Installations estblished for the purpose of conducting 
marine scientific research are envisaged in Section 4 
of part XIII LOSC. 

20 The most extensive contiguous zone is claimed by South 
Africa (200 miles). Although South Africa has no EEZ 
at time of writing, she does have a continental shelf 
in accordance with CSC Art 1. 

21 Art. 47. 
22 LOSC Ar-t 5<) a 

23 LOSC Art 49 and Art 2(1). Sovereignty extends to 
airspace in terms of Art 49(2). 

24 Art 51(1), Arts 51(1) and 47(6) and Art 51(2) LOSC 
respectively. 

25 LOSC Arts 53(1), (2) and (9); Art 52(1). 
26 TSC Art 16(4); Corfu Channel Case ICJ Rep. 1. 
27 TSC Art 16(4). 
28 LOSC Arts 38(1) and 44. 
29 LOSC Ar·t 41 .. 
30 Established under the Provisional Understanding of 

1984. 



31 Convention for the Regulation of Aerial Navigation, 
Paris, 13 October 1919. Came into force on 1 June 
1922. Terminated in 1947. 

32 Convention on International Civil Aviation, Chicago, 7 
December- 1944.. In for-ce on 4 ?)pr i 1 .1. (,i47. 1 ~.H 

40 
41 

42 

44 
45 
4'6 
47 
48 
49 

Rat if ic-:::d:ions. 
What would be the position here in relation to South 
West Africa/Namibia, pending settlement? tould the 
territorial waters adjacent to the land, or the land 
itself, be said to be validly under the sovereignty, 
suzerainty, protection or mandate of a State (Which the 
United Nations Council for Namibia is not)? The area 
could possibly be said to be under the protection of 
South Afr\ca. As to whether the area is under the 
mandate of South Africa would depend on whether or not 
United Nations General Assembly Resolution No. 

· 2145(XXI) of 1966 validly terminates the mandate 
granted to South Africa or not. 
Churchill and Lowe N2 at 64. 
As to the quest.ion of the definition of "aircraft" and 
their overflight, see Part B below. Were a certain 
type of craft to be classified not as an aircraft but 
as a ship~ or sea vessel, then the rules of an innocent 
passage would again become relevant. 
De Vries Lentsch, P. The Right of Overflight over 
Strait States and Archipelagic States: Developments and 
F'rospects .1984 !)IYIL 165 at 174 and N:36. 
Convention on the High Seas. Done at Geneva, on 29 
April 1958. Came into force on 30 September 1962. Art 

Arts 14 and 15 HSC and Arts 100-107 Lose~ 
De Vries Lentsch N36 at 174. The~e rules have been 
adopted by the I CAO Counci 1 as "I nter-na tiona 1 
Standards". 
De Vries Lentsch N36 at 175. 
De Vries Lentsch N36 at 174. This question is 
discussed below Chapter XI. 
Chiefly South American States. This is discussed below 
Chapter IX. 
and in accordance with Art 53 generally: Art 53(2). 
LOSC Art 53(3). 
LOSC Art 53(12). 
Churchill and Lowe N2 at 106. 
Ibid. 
LOSC Art 37. 
LOSC Art 38(2). Art 38(2) provides too that these 
conditions do not preclude passage through the strait 
for the purposes of entering, leaving or returning from 
a State bordering the strait, subject to the conditions 
of entry to that State. 
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at 102. 



50 Art 54 LOSC. Note that transit passage does ncit apply 
to internal waters except where the establishment of a 
straight baseline in accordance with Art 7 has the 
effect of enclosing as internal waters areas not 
previously considered as such - Art 35(a). Nor does 
LDSC apply where long-standing international 
conventions are in force specifically regulating in 
whole or in part passage through straits (Art 35(c). 
As examples De Vries Lentsch suggests The Convention of 
Lausanne (1923) concerning the flight over the 
Dardannelles, Sea of Marmara and the Bosporous, and the 
Convention of Montreux (1936) concerning flight over 
the said straits between the Mediterranean and the 
Black Sea. De Vries Lentsch N36 at 217 N208. 

51 LOSC Art 36. In other words, transit passage does not 
apply and that band of high seas or EEZ are not to be 
regarded as being different to any other high seas or 
EF.:Z. F'Eirhap':5 spE:!cia.J. "due regard for· the· interests of 
othe1r St:::1tes" tAJm.lld be appropriatEi here -- L..OSC Art 
87(2). Also Art 2 HBC. 

52 LOSC Art 38(1), bearing in mind always that transit 
passage includes overflight. 

53 Art 45(1)(a) LOSC. 
54 De Vries Lentsch N36 at 217. 
55 Except, of course, that parties to LOSC will be bound 

on LOSC coming into force. 
56 De Vries Lentsch N36 at 172. 
57 De Vries Lentsch N36 at 173. 
58 1944; f'f32 n 

59 Shawcross and Beaumont Air Law Vol 1, 4th Edition by 
Martin, McClean, Martin and Margo, London, 1988, at 
Division V Par~graph I. 

60 See Shawcross and Beaumont N59, Division V Paragraph I. 
61 Anne;-: 6 "Operation of Air·craft - International 

Commercial Air Transport" and Anne;-: 7, "A.ircra-ft 
Nationality and Registration Marks". 

62 Convention for the Regulation of Aerial Navigation, 
Paris, 13 October 1919. In force 1 June 1922. 38 
Ratifications. 11 LNTS at 174. This is a convention 
which is of little more than historic interest - each 
of the parties to the Chicago Convention were bound to 
give notice of denunciation of the Paris Convention 
under Art BO. The Paris Convention terminated in 1947. 

63 Adopted from the definition of the Council of the ICAO, 
November B, 1967. 

64 Seabrooke, G.A. Air Law, London 1964 at 177. 
65 Bin Cheng The Law cf International Air Transport London 

and New York, 1962 at 111. 
66 Ibid. 
67 I bid. 
68 The view is that of Gay de Montella as is referred to 

by Escalada, F.N.V. Aeronautical Law; Alphen aan den 
RiJn, Netherlands, and Germantown, Maryland, USA 1979 
at 102. 



69 Escalada N68 at 103. 
70 Ibid. 
71 of the Vitry-lP-Francoic; Tribunal, October 20 1932, 

published in the R~zettP du Palais, 1932· No. 63 at 76. 
72 SI 1949/349, Art 71(1). 
73 SI 1954/829, Art 73(1). 
74 SI 1985/1643, Sch. I, Part A. 
75 Shawcross and Beaumont N59 at Division V Paragraph 3. 
76 8101(5) of the Federal Aviation Act 1958, 72 Stat 731, 

re-enacting the Civil Aeronautics Act 1938 S1(4). 
77 8101(25) of the Federal Aviation Act 1958, N76. 
7El Mc:Nc.,i~-- The I atrJ of thE! r::,i.r-, ~:::1rd Edition by Ker-r, M.FLE. 

and Evans, A.H.M., London 1964 at 324. 
(1936) U.S. A~. Rat 148. 
McNair N78 at 324, on a note in 1937(7) Air Law RPview 
pp 318 - 319. 
McNair N78 at 324. 
[194:3] !<B 161. 

83 (1934) 50 Ll.L. Rep. at 77 and 78. 
84 This is also the view in McNair N78 at 325. 
85 CSC Art 5(3); LOSC Art 60(6). 
86 Trillo, R.L. t!.0._1:.-i1:-ie Hover-craft Technnlom~., London, 1971 

at 1. 
87 McNair N78 at 327. 
Bf.3 I bicl. 
9c:1 I bicl. 
\;>O Ibid. Inte1r c;e, l1m4Jever, hovercra.tt have more 

similarities than differences. 
91 of 1968, Chapter 59. 
92 In light of the rest of the definition which implies 

travel ove~ ground, water or other surface, clearly no 
special significance should be attached to the use of 
the word "vehicle" in the first 1 ine, for ti-,e purposE•s:; 
of classification of the craft. 

93 CSC Art 5(3); LOSC Art 60(6). 
94 Johnson, D and Messum, L.J. and Nicholson, K. Some· 

aspects of Hydrofoil Motions and their Implications tor 
Crew Performance, from the Eleventh Symposium oh Naval 
Hydrodynamicc; (LJnc;teady Hydrodynamics of Marine 
Vehicles), edited by Bishop, R.E.D., Parkinson, A.G. 
and Price, W.G., Mechanical Engineering Publications 
Ltd., London and New York 1977 at 389. 

95 Ibid.· 
96 This is thought to be the situation by Shawcross and 

Beaumont N59 at Division V Paragraph I. 
97 Would this mean that the United States' definition (see 

above text at N67) is not in conformity with 
inter·national la~•-!? It is submitted that it is wider 
than international law permits (missiles and satellites 
could easily be included under this definition). 
(Similarly, the definitions of those countries above at 
N67 would be too wide). 

98 Referring here, presumably, to Art 1 of the Chicago 
Con Vt~n ti. on 1944. 
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99 McNair N78 at 266. 
100 In support of this view, see the cases and discussion 

in Chapter XI above. 
101 For the purposes of the safety zone, at any rate. 
102 This latter class would, of course, in practice only 

highly exceptionally have anything to do with a safety 
zone. Only possible instances of intrusion of a member 
of this class into a safety zone would be in times of 
distress or aggression. 

103 For further discussion on these articles, see Chapter V 
below. See also N13B, last sentence. 

104 LOSC Art 11. 
10~.5 LOSC At···ts 60 (8) and 80. _ This al so i::!.pp lies to 

installations in the Area in terms of Art 147, and to 
scientific research installations in terms of Art 259. 

106 See Chapter II above: This article applies to the EEZ 

107 
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109 

110 
111 

112 
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114 
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as trit'?.ll. 
LOSC Art 77(3). Also CSC Art 2(2). 
LOSC Art 77(3), CSC Art 2(3). 
CSC Art 5(1) is subst~ntially the same, but it is 
n<::11·-rower in that instE"fad of the phrase " □ the,~ rights 
and ·fr·eedoms of other States", a list is provided: 
" ... navigation, fishing or the conservation of the 
living resources of the sea ... fundamental oceanographic 
or other scientific research carried out with the 
intE.•ntj_on of open publication". The list does not 
include overflight. It is most unlikely, however, that 
the intention was to permit interference with 
overflight, but not navigation. This may be supported 
by thE• fr.:•.ct that LOSC Ar:t 78(2) is wider-. See, 
however, the discussion on LOSC Art 60(4) below in this 
para.<;_:Jr-aph. 
N109 above, in relation to CSC. 
See, however, the a~gument below that the overall 
intention of the Convention as it appears from Art 60 
in general is to interfere with shipping, not. 
over-·flight. "Navigation" throughout the article would 
seem to refer to shipping. 
Art 78(1) LOSC has the same wording, except that the 
words "as t1igh seas" have been e:-:cluded. This is 
probably to cater for the introduction of the EEZ, but 
it is submitted that the meaning of the article is not 
significantly ~ltered for the purposes of this 
dissertation, because freedom of overflight is 
preserved over the EEZ by LOSC Art 58(1). This is also 
supported by Art 78(2) - see text at N109 above. 
See Chapter IX below. 
See Chapter VII above. 
Art 60(7) LOSC has its CSC equivalent in Art 5(6). 
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116 Art 147 LOSC regulates installations in the Area. 
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Whereas Art 5(2) CSC and Art 60(4) LOSC are permissive 
in nature (tht:? C:Oc:\'.c,tc:\l Sti::ttE• "is E:•ntitled to" ,,,nd "m,3y'' 
create safety zones, respectively). Art 147(2)(c) 
states th21.t s21.·fety zon(2s, 11 s1·--,a11 be est.3.blis;l-"iecJ a.r·Dunc:I'' 
installations in the Area. 
Chapter II above. Sea lanes and traffic separation 
schemes in straits do not apply to aircraft. Art 41(1) 
LOSC states that they are to ''promote the ~ate passage 
of ships''. Similarly traffic separation schemes within 
.;_:;. l' .. c 1-1 .i pe 1 E,g i c: se.=1. l ,::1.n es may bE? p n:?s-c 1'- i bed on 1 y II tor·· the 
s3fe pa,;:;sage of s~·i.iP'=;". LOE:;c r::)r··t n:(6). 
See again the above discussion concerning Arts 60(4) 
and 262 above text at Nlll, for the me~ning of 
"n-:::1v iga tion II in ti-,is pat-ticu lar· sentence. It is not 
clear whether air navigation is included. 
See Chapter X below on State practice. 
As to whether the provisions in relation to safety 
zones are customary law or not, see below (Part D 
Cone lu~;;ion). 
Art 147 LOSC does not specify the extent of a safety 
zone for installations in the Area. The concept of the 
coastal State has, in addition, no relevance for 
jurisdictional purposes, to the Area. In terms of Art 
1'.:'.i:3(4) LOSC, the Deep Seabed Authority is to "e:-:ercise 
such control over activities in the Area as is 
necessary tor the purpose of securing compliance with 
the •.. provisions of [Part XI The Area] etc". 
Presumably this covers the safety zones. Although 
States Parties are contractually bound in terms of Arts 
139 and 153(4) to comply with Part XI, clearly the 
question of enforcement in a safety zone in the Area is 
not well provided for, especially in respect of non 
parties to LOSC. In addition, at time of writing, LOSC 
is not yet in force, and Part XI is not customary law. 
UN General Assemb)y Official Records, 5th Session, 
Supp. No. 12(A/1316). 
Introduction of the 1.r.J01~d "wor-1,.:s" would lend a wide 
interpretation to the concept installation. 
p 15-16, Paragraph II. 
For a view that the term "ar-ound" does not include 
airspace, see Symmons, Clive R. "The Maritime Zones of 
Islands in International Law''; Developments in 
International Law Vol I 1979 at 256: 
"Unlik.e the ter-r.itor.ial sea the zone attracts no 
superjacent airspace rights as it is to be 'around such 
installations'". 

126 16 May - 27 July, 1951; A/CN 4/48 30 July 1951. 
127 Art 6(2), which provided a~ain that installations are 

not islands for the purpose of delimiting territorial 
w,:::1.ter-s. 

128 Which had been employed in the Draft Articles despite, 
apparently, the refeience to 500 metre zones in reports 
of the ILC above. 
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129 Transmitted by a notP VPrbale from the UK delegation t □ 

the UN, 15 March 1956. There was, later in the 
Conference, an insistance by a number of states that 
the figure of 500 metres be stated, so as to set a 
maximum (Netherlands, Sweden, UK, Yugoslavia, Canada 
etc. ) . 

130 Reproduced in the test above at N114. 
131 Document A/C□nf. 13/C.4/L.15; A/Conf.13/C.4/SR 30 p2 
1:::::2 I IJid. 
133 Paragraph 5, 29th Meeting of the 4th Committee, Wed. 2 

Apr .il 1 S)'.:,8. 
134 29th Meeting N133, paragraph 13. 
135 In other words, although CSC is generally regarded to 

be representative of international customary law today, 
it is possible that international ·customary law does 
not prohibit aerial jurisdiction by a coastal State, 
even though the convention do~s not expressly permit 
it. 

1:~::6 By Pepin,, E "The Law of the Air and the draft artic 1 es 
cor·,ce,,·ning "The Law of the Sea adopted by the 
International Law Commission at its Eighth Session 
Document A/Cont. 13/4. 

137 Now Art 5 paragraph 6 CBC. See Chapter VII above. 
1.:::::s One other pnepan':l.tot-y document, however, entitled "The 

Breadth of the Safety Zone for Installations Necessary 
for the Exploration and Exploitation of the Natural 
Fesour·ces of the Con tinenta 1 She 1 f" _does not mention 
aeroplanes, aerial jurisdiction or overflight at all. 
It concerns itself dnly With shipping. This document 
was again stated as not necessarily representing the 
views of the Secretariat, although it was, again, 
prepared at the request of the Secretariat of the UN by 
Dr M.W. Mouton; Prep. Doc. No. 21 A/Conf. 13/26. I~ is 
not stated whether the Secretariat wished the 
discussion to exclude airspace. 

139 

140 
141 

Para 4, p.3 does state, incidentally~ that the notion 
"installations" will be interpreted in the widest 
possible sense, because the devices used for the 
exploitation of the natural resources of the conti-
nental shelf show a vast variety. 
O'Connell, D.P. The IntPrnational Law of the Sea Vol.1, 
1982, Oxford at 503. 
Ibid. 
Ibid. 

142 Ibid. 
143 LOSC Art 60(5) and discussion above Chapter VIII: This 

could conceivably include an e~tension to aerial 
jurisdiction. See, too, on self defence, below Chapter 
XI. 



144 Of chief interest in this field is the practice of 
States con tr·o 11 ing th02 1'-.ID1'"·th SE'cdEng l j_ 1,;h u·1c:i.ni ie J. 

continental shelf, as this is the region which has 
involved the most experience. The three states 
discussed below are the North Sea or English Channel 
States with the most detailed rules conc0rning the 
safety zone. Other examples are given ta provide 
PE't'''3PE'=C ti ve. 

145 Bearing in mind the two elements necessary in Drder to 
establish the existence of a rule of _customary 
internatiDnal law, that is, firstly, a general and 
consistent practice adopted by States, and, secCJndly, 
the gpini □ juri~, or, the belief that the practice is 
allowed or required by customary international law. 

146 of 1982, Chapter 23. Sections 21 and 22 of this Act 
replace the relevant provisions (Sections 2 and 3) in 
the Continental Shelf Act 1964 Vol. 1, Chapter 29. 

147 S21 ( 9) . . As for the def in i. tion of "designated areas", 
see below in this section in relation to the Mineral 
Workings (Offshore Installations) Act 1971. 

148 52(2) of the Continental Shelf Act, N146 used the term 
ships, and created a criminal offence which will have 
been committed by the owner or master on entry into the 
area, unless he could not reasonably have known of the 
order (prohibiting ships from entering the designated 
an:?a - 52(1). 

149 ... as defined, presumably, in the Hovercraft Act 1968, 
Chapter 59, 84 - see above text at N92. 

1.50 N1.46 above. 
151 CSC Art 5(2); LOSC Art 60(4) and Chapter VII generally. 
152 CSC Art 5(3), LOSC Art 60(6). 

154 
155 

156 

157 

158 

Except, of course, if the installations were in 
territorial waters where the coastal state may well 
claim such jurisdiction. Of relevance here are the 
designated areas beyond territorial seas. 
1971 Vol. 2 Chapter 61. 
No. 68-1181 of December 30, 1968. The translation used 
for this dissertation is that which appears in 
"Documents on the Law of the Sea" by Lay, Criurc hi l 1, 
Nordquist, Vol. 1, 19, at 310-321. 
The parallel provisions in the conventions are LOSC 
Arts 60(4) and 60(5) and CXC Arts 5(2) and 5(3). 
In fact in terms of Art 7 of the Law, unless 
exceptional derogation is made by the competent 
Minister, all maritime or aerial transport between 
French territory and the installat~ons and devices 
placed on the adjacent continental shelf shall be 
reserved for French ships or aircraft. This, in other 
words, is an application of cabotage in French Law; is 
this compatible wi~h E.E.C. Law? 
The te,rm 11 n21.v iga tor· II must presum21.b 1 y inc 1 ude II ae,r ia l 
navigator". 



159 Art 33 sets out the official competent to examine 
breaches of, inter alia, Art 32, and report the 
bl~c, "'r· t1ec; ·r O ·t' l"lE';, l')I I 't .. , ·1· .; ("' '"\ •-n•.::;ec· LI ·t· f1,,.. ·r t1ev ·- ·-·p " j ·1 

,;_ C\ -- - - ·- - r -• •- ..L - f-• I - - , . -• I ff ' .i •:::\ I - u - 1 

Officers and members 
of Maritime Affairs; 

of the police; 2) Administrators 
3) Mining Engineers or engineers 

under their orders; 4) Government civil engineers in 
maritime service; 5) Officers and Petty Officers 
commanding State ships; 6) Commanders of State 
Aircraft; 7) Customs officers and 8) Members of the 
Marine Police and Fishery Protection Service. 
The list Lovers basically anyone with authority in 
Government service likely to be in, or in the vicinity 
of, a safety zone at any stage, and likely to witness 
an i11f1r·inc;)t:?iTlent. 

160 LDSC Art 60(6) and CSC Art 5(3). 
161 Art 35 of the Law. 
162 8th December, 1972. 
163 Section 47 of the Decree. 
164 Ibid. 
165 Above, same Chapter, under United Kingdom and France. 
166 The translated provisions used for this section on 

Norway are from: Henderson, H. McN., Bates, Birnie and 
Burgess:,, "Oi 1 and Gas Law, The North Sea E:-: p 1 oi ta tion" 
Oceana Publications, New York 1982 Book 1, Part II, 
Chapter .. 2. 

167 Henderson et al N166 paragraph 16.15. 
168 Ibid. 
1,~.(.i I bid. 
170 Act of Parliament No. 57 of 1966, 28 July 1966. 
171 Section 5 ( 1) ( b) . 

1T3 
17 LJ. 
175 

176 
177 
178 

179 

The provisions in the conventions stating that 
delimitation is no£ to be affected are CSC Art 5(4) and 
LOSC Art 60(8). These are almost certainly 
international customary law. See, also, above Chapter 
\III I. 
l'kl. 3 of 25 February 1978. 
No. 20 of 1 November 1978. 
Act No. 10 of 30 June 1977. Guyana has a 12 mile 
territorial sea, 200 mile EEZ and a 200 mile outer 
boundary of the continental margin: Churchill and Lowe 
N2, Append i :-: . 
Section 12. 
Section 18. 
Sections 12 and 18 for the continental shelf and EEZ 
respectively. 
A~t 1 of Law 17.094 on Sovereignty Over Seas and Seabed 
off [the ArgentineJ·coast, December 29, 1966. Art 2 
extends sovereignty to the seabed and subsoil of this 
zone. 

180 Churchill and Lowe N2 at 67. Obviously the non­
recognizing States will be those claiming less than 200 
miles. Argentina claims this territorial sea, but is a 
party to CSC 1958, TSC and HSC. 



1 O·I 
.• W.J.. •.• as opposed to assuming that no right of overflight 

exists as is the case normally with territ□ ri~l seas. 
This would be applicable to all states claiming 
extended territorial waters, while guaranteeing rights 
of navigation and overflight, e.g. Uruguay (Churchill 
and Lowe N2 at 67). Over twenty states claim 
territorial seas greater than 12 miles in extent. As 
t□ the p□sitio~ where States claim more than twelve 
m.i l e<c;, bu. t cl □ n □i gu,:i.ran tee ·f r-et~doms o·f nav iga tidn i::,nd 
overflight, see the section on Brazil, below. 
Brazilian Decree - law Extending the Territorial Seas 
to 200 miles, March 25, 1970. Art 1. 
An important example would be the USSR. The Eastern 
Bloc countries are generally also in line with the 
conventions. An example of a South American country 
whose practice accords with the conventions is 
'v'en e z ue J. ,::.:i.. 

184 Sout_h A-ft-·.ica is amongst these States.. Here 1, at the 
time of writing, the situation is governed by the 
Prospecting and Mining Leases between the Government of 
the Republic of South Africa and SOEKOR .. Prospecting 
Lease Clause 10 and Mining Lease Clause 17 provide that 
SOEKOR shall not carry out operations in or about the 
prospecting/mining area in such a manner as may 
unjustifiably interfere with navigation or fishing etc. 
It is not c 1 ear whether 11 navigation 11 ht~re inc 1 udes 
aerial navigation or not. In addition Prospecting 
Lease Clause 19(d) and Mining Lease Clause 25.4 state 
that the South African Government retains the right to 
require that SOEKOR and any sub-lessee insist on their 
personnel, and those of their contractors, complying 
with South African laws, customs and codes. Presumably 
pilots or aircraft companies falling within Clauses 
19(d) and 25.4 will have to comply with any local air 
laws. Compliance here, however, is based on cont­
ractual undertakings, as opposed to direct Legislation. 

185 It is not intended in this dissertation to make any 
further study of the provisions of the legislation of 
these States, as the wording of this legislation 
invariably echoes that of the conventions, which are 
discussed above, Chapters VII and VIII. 

186 San Francisco, 26 June 1945. In force 24 October 1945r 
187 Despite the use of the ter·m "members". The rule is 

understood to apply to all States. 
188 For example, ramming. 
189 This would depend on whether the use of force against 

the installation could be said to be self defence, or 
possibly anticipatory self ~efence, by the State 
against which the force from the installation is used. 
As to the rules governing self defence, see below. 



190 O'Connell, D.P. IntPrnational Law, London 1970, Second 
Ed.!' Vol. 1 a.t ::::.16 1t'!her·r::- :it is '.-5tated th<':,t ''Thr-:.., l,~,.1;~ ha.•::; 
not traditionally required a State to wait until ~tis 
actually attacked before taking measures of self 
dE1 fencE1 , " a ll II 

191 O'Connell, N190 at 316. 
192 The Caroline CasP (1837). Moore, Digest of Inter­

national Law, Vol 7 p 919, Note of April 24, 1841, 
where this phase was first used. Also O'Connell N190 
a.t :116, and (3n::?ig, D.W. "Inten1at.ional Law" London, 
1976, Second Ed. at 885. 

193 Report to the League of Nations L.N. Doc. A.14, 1927. 
Also Greig, N192 at 886. 

194 Corfu Channel case N7 at 28. 
195 The Mazuia Arbitration (1928), 2 U.N.R.I.A.A. 1013. 
196 The Virqinius USA v Spain) (1874) Moore, Digest of 

International Law, Vol 2 p. 895. 
197 O'Connell N139 at 503. 
198 Experience has in fact shown that oil installations can 

even be fairly popular targets during times of 
hostilities, for example, the Gulf War betwee~ Iran and 
Ir·a.q. 

199 CSC Art 5(2). 
200 LOSC Art 60(4). 
201 CSC and LOSC as a whole are actually not concerned with 

hostilities. 
202 For example, by the United Kingdom during the Falklands 

War around the Falkland Islands, to name but one 
instance. Overflight was excluded. 

203 To the present writer's knowledge. 
2d4 Such a zone might be justified more easily if it 

protected a valuable grouping of installations, as 
opposed to a single isolated rig. 

205 Bearing in mind the fact that a rule of international 
customary law requir·es both State prE,\ctice and opinio 
juris for its establishment, while there is state 
practice on the exclusion of aircraft (and shipping) 
from established safety zones, it is doubted whether 
the opinio juris of these States would be that such 
measures were justified as self defence. Justification 
would be claimed from the provisions in the Conven­
tions. Customar-y 1 a.w would not, there·fore !•· provide for­
safety zones on the basis of self defence. 

206 As to this aspect, see Part D, Conclusion, Below. 
207 The effect of such a zone could be to exclude aircraft 

with no hostile intent; this on the grounds that the 
mere presence of a craft within a certain distance 
constitutes a threat to the installation, the zone, 
therefore, being an e~ercise of the right of self 
d(:?fence. 

208 Churchill and Lowe N2 at 308. 
209 See references in N192. 



210 One view is that self defence is a right against 
unlawful acts or omissions of another - Brown, E.D., 
The legal Regime of Hydrospace, London, 1971 at 142. 

211 An example is the Torrey Canyon incident where a 
tanker, registered in Liberia, having run aground and 
having released an estimated 60 000 tons of oil into 
the sea, was bombed by the Government of the United 
Kingdom to minimise further pollution. This action was 
Justified on the grounds of self preservation - Torrey 
Canyon (1967) Command Papers, 3246. 

212 An aircraft, for example, out of control headtng 
towards an installation could conceivably be destroyed 
before collision, if this were the appropriate and 
n'?asonable c □ u.l'"se of .::1.ction. In differ·ent 
circumstances, however, destruction of an aircraft 
merely because it is within a safety zone ~ight well be 
e:-icessi ve. 

213 For example, the I'm Alone (1935) III RIAA 1609. The 
right is also recognized in HSC Art 23 and LOSC Art 
11.1. 

214 HSC Art 23(4); LOSC Art 111(5). 
215 HBC Art 23(1); LOSC Art 111(1) adds Archipelagic 

Waters. 
216 HSC Art 23(3); LOSC Art 111(4). The signalling ship 

need not be within the territorial sea or contiguous 
zone itself at the time~ HSC Art 23(1); LDSC Art 
1.1..1(.1.). 

217 HSC Art 23(1); LDSC Art 111(1). 
218 HSC Art 23(2); LDSC Art 111(3). 
219 This article had its origins in a proposal by 

Argentina, Australia, Chile, Colombia, Mexico, New 
Zealand and the United States of America (Document 
A/Conf. 62/C2/L66) at LJNCLDS III, 16 A·ugust 1974. The 
wording of the proposal was the same as that in Art 
111(2), except that the proposal did not include the 
v~ord "e:-:clusive". 

220 Which is not unreaso~able when one considers the vastly 
greater speed with which aircraft move, the inability 
to give any visual signal to stop, the difficulty of 
establishing, in fact, whether any offence infringing 
the rights of the coastal State has taken place on or 
from an aircraft, the difficulty of committing such an 
offence (unless, of course, mere entry into the 
territorial seas of the coastal State is an offence 
under the laws of that State), not to mention the 
difficulty of keeping the pursuit "hot". 

221 The aircraft being, more probably, a helicopter, or 
perhaps a seaplane. 

222 Art 5(2) and (3) CSC; Art 60(4) and (5) LOSC. 
223 This could be important where the provisions state that 

"ships" must respect the safety zones - Art 5(3) -CSC; 
Ar-t 60 ( 6) LDSC. 

224 To the knowledge of the present writer, there has been 
no State practice on this point. 



disused rigs will s□□n be international customary law, 
if it is not already s□, at time of writing. 

227 See, inter alia, Summershill, M. Oil Rigs: Law and 
InsurancP (Some Aspects of thP Law and Insitrance 
relating to Offshore Mobile Drilling Units), London 
1979, Chapter 2 p 12-85, especially at 85. 

228 It is not engaged in its hazardous work whilst in 
motion, and, given that oil and gas are invariably 
brought ashore by means of pipelines, it is not carry­
ing large amounts of damaging material - unlike a laden 
oil tanker which does not have a safety zone. 

229 See, too, Chapter XI above in relation to self defence 
in both use of force and non use of force situations, 
and action that may be taken against threat to an 
installation. Whether the installation is moving or 
not should not affect the right to take reasonable 
measures tor protection. 

230 Articles 15 and 101 respectively. 
231 Articles 16 and 102 respectively. 
232 Greig N192 at 333. 
~JS The safety zone being, of course, beyond territorial 

waters. Within territorial waters the matter falls 
clearly within the jurisdiction of the coastal State. 

234 CSC Art 5(2); LOSC Art 60(4). 
235 Same Chapter, previous heading, above. 
236 Done at The Hague on 16 December 1970. The Convention 

entered into force in 1971. On December 31 1981, there 
were 115 contracting parties: Harris, D.J. Cases and 
Material~ on IntPrnational Law, 3rd Edition, London, 
1983 at 236. 

237 At least the key provisions, discussed below, are 
customary law. 

238 In terms of Art 3(1) an aircraft is considered to be in 
flight at any time from the moment when all its 
external doors are closed following embarkation until 
the moment when any such door is opened for disem­
barkation. 

239 Art 2. The Convention does not, however, apply to 
aircraft used in military, customs or police services: 
Art 3(2). 

240 CSC Art 5(4); LOSC Art 60(8). 
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241 Obviously the aircraft in such a situation would be a 
smaller craft, such as a seaplane or helicopter. As 
for the def .in i tion c.-f' "i:ti n: ri::l.'f t", S-E!e P,,H·t. B 1, abovEi 
( ''a.i,~cra.ft'' is not. cl<:0f.ined .i..n the .1'?-70 Co11-.../<:0ntion). 
What would be the position if the craft is a hover­
craft? Presumably if hovercraft were ~eemed to be 
aircraft the .1970 Convention would apply, and if deemed 
to be a ship then flag State jurisdiction would apply. 
If hovercraft were to be treated as craft sui qeneris, 
then one's only conclusion must be that the situation 
is practically unregulated by international law. There 
would have to be agreement on the issue, failing which, 
the State in which the hovercraft is registered would 
have jurisdiction. 

242 In fact the Convention does not even permit the State 
to establish jurisdiction in such cases, expressly. 
Neither, however, is this State expressly forbiddPn 
from doing so. Perhaps the question of aerial 
hijacking stands in customary law on the same footing 
as piracy (see paragraph below), but this is not 
certain, in which case the State may take action. 

243 CSC Art 5(2), LOSC Art 60(4). So when the safety of 
the in-::;;ti::1.l l.a.tion Ot- navigation is thr-·_eatened pr·esumably 
the coastal State may inter·vene. This could be the 
case if the aircraft were threatened with destruction 
by bombing unless demands are complied with, for 
1:,? :-: amp 1 e. 

244 Harris N236 at 240. This would be supported by a 
United Nations General Assembly Resolution (2645 (XXV)) 
condemning without exception all acts of aerial 
h.ij a.ck. i.ng anc:I in ter·fer·ence, and ca 11 ing upon a l.J:.. Sta te·:3 
to take all appropriate measures within their 
jur·isdiction. 

245 See above, same Chapter, previous heading. 
246 Most States, at any rate. International customary law 

on the subject could probably be said to be still 
evolving. Presumably the States of nationality of the 
hijackers would be free to enter into extradition 
treaties with the capturing State. Art 16(1) of the 
1970 Convention states that "offences committed on 
aircraft registered in a Contracting State shall be 
treated~ for the purposes of extradition, as if they 
had been committed not only in the place in which they 
have occurred but also in the territory of the State of 
registration o·f the aircraft. "Art 16(2), however·~• 
pr-·ov ides that 11 1A.1i thou t prejudice to the provisions. of 
[Art 16(1)], nothing in this Convention shall be deemed 
to cr·eate an obligation to grant e:d:radi.tion". 

247 As for the conclusion as to the definition of 
11 ,:1.in:rcift" in inter·national law, see Chapter VI abo\1e. 

248 The latter would be establishment of jurisdiction 
(which is not allowed) as opposed to taking 
preventative adhoc action in casu (which is allowed). 
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