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l. Introduction

This dissertation will evaluate anii-suit injunctions as a procedurat remedy
in international commercial arbitration before and after the West Tankers

decision.

The anti-suit infjunction was originally developed in the English legal sys-
tem. In the past, it was mainly used in equity law to intervene in common
law court litigation and preclude vexatious and oppressive litigation or a
multitude of lawsuits.? Today, anti-suit injunctions, in the context of arbitra-
tion, are used {o restrain a party from beginning or continuing court pro-

ceedings when they agreed to arbitrate the matter in case of a dispute.

The West Tankers decision was given by the European Court of Justice
{thereafter “ECJ"} in February 2009. It related to the anti-suit injunction is-
sued by an English court in order fo prevent one of the dispuling parties
from continuing court proceedings in Italy, in favour of the parties’ arbitra-
tion agreement.’ The use of anti-suit injunctions by English courts in favour
of an exclusive jurisdiction clause has evoked disputed questions of their
compatibility with European procedural law. Since England is part of the
European Union (thereafter "EU"), it has to comply with European rules and
regulations which prevail national iegislation. In this decision, the ECJ, spe-
cifically analysed the compatibility of anti-suit injunctions and the European
rules and regulations on jurisdiction and enforcement of judgments. Thus
this dissertation will mainly focus on the English and European jurisdiction
and legislation. Furthermore, the author will examine if and to what extent
the West Tankers decision has had an impact on arhitration in Switzerland,
which is not part of the EU, but which is alsa bound by treaties on jurisdic-
tion and enforcement of judgments, as well as on arbitration proceedings

outside the EU.

1 Allianz SpA {formerly Riunione Adrialica di Sicurla SpA) v West Tankers Inc (C-185/07)
[2009] ECR 1-663 (thereafter “West Tankers decision™).

? See below s HIf2/2.1.

3 See below s IV1/1.7.



In the first part, the meaning of international commercial arbitration, for the
purpese of this dissertation, will be explained followed by a general over-
view of the anti-suit injunction, its origins and its prerequisites today.
Thereafter, the West Tankers decision will be outlined and critically as-
sessed in light of policy and legal considerations and its impact on arbitra-
tion within the EU and Switzerland, as well as outside Europe, will be con-

sidered.

Finally, the authar will draw a conclusion regarding the West Tankers deci-

sion and its meaning for arbitration proceedings.

. Characteristics of International Commercial Arbitration

1. INTERNATIONAL ARBITRATION

1.1. No Uniform Naotion of International Arbitration

In arbitration practice, one usually draws a distinction between domestic
and international arbitration.' As opposed to purely domestic arbitration,
international arbitration involves elements which provide for a cross-border
reference in some respects.’ These elements often differ from country to
country or are weighted differently. However, there is no universally valid

agreement on the notion of international arbitration.®

There are mainly two approaches to international arbitration.” Either the
focus is primarily on the parties involved, meaning that they have different
nationalities, domiciles or places of business, or else the focus is on the
dispute itself, meaning that it is of an international nature.® The nature of
the dispute aligns itself with the underlying transaction, which must com-
prise of the shift of goods, services or funds across national boundaries in

order to qualify as international.®> Some countries or arbitration organiza-

4 Girsberger D Voser N international arbitration in Switzerland (2008) 7.

3 Girsherger D Voser N op cit 22.

6 Blackaby N et al Redfern and Hunter on International Arbitration 5Sed (2009) para 1.22.
7 Girsberger D Voser N op cit 23.

8 Blackaby N et al op cit para 1.23 et seqs.

¥ Girsberger D Voser N op ¢it 23.



tions use only one of these criteria, others use them combined to define

whether arbitration is international or not."

1.2, The Approach of the Uncitral Model Law

The Uncitral Model Law on International Commercial Arbitration has a
broad understanding of the international character of arbitration, as both cri-
teria mentioned above provide for internationality, but only cne of them
needs be given."" Accordingly, arbitration is international if the parties of an
arbitration agreement have, at the time of the conclusion of that agreement,
their places of business in different countries.' Furthermore, internationality
is given when there is a place of arbitration, a place where a substantial
part of the obligations of the commercial relationship is to be performed or a
place with which the subject-matter of the dispute is most closely con-
nected, is situated outside the state in which the parties have their places of

business.”

The parties even have the possibility to expressly agree that the subject-

matter of the arbitration agreement relates to more than ane country.™

1.3. The Approach of England and Wales

England and Wales do not distinguish between domestic or international

arbitration. The Arbitration Act equally applies to both kinds of arbitration.’

Nevertheless, contained within its Part Il, the Arbitration Act modifies the
wording of certain articles designed for international arbitration in order to
adapt it to domestic arbitration. For this purpose, the Arbitration Act states
that a "domestic arbitration agreement” means an arbitration agreement to
which none of the parties is either an individual who is a national of, or hah-

itually resident in, a state other than the United Kingdom, nor a body corpo-

10 Blackaby N et al op cit para 1.22.

"1 Girsberger D Voser N op cit 24.

12 Uncitral Model Law on International Commercial Arbitralion 1985 with amendments as
adopted in 2006 (thereafter “Uncitral Model Law") art 1{3)(a). Available at
htto:/Awww.uncitral.org/uncitral/fenfuncitral_texts/arbitration/1985Mode]_arbitration.html {last
accessed 15 June 2011)

3 Uncitral Model Law op cit art 1{3){b).

" Uncitral Model Law op cit art 1(3){c).

'3 English Arbitration Act, 1996. Available at

hitp:/fwww leqislation.gov.ukfukpaa/1996/23/cantents {last accessed 18 July 2011).




rate which is incorporated in, or whose central control and management is
exercised in, a state other than the United Kingdom.16 Additionally, the Arbi-
tration Act requires that the arbitration agreement, if any, determines the

United Kingdom to be the seat of arbitration."

Even if the English Arbitration Act is applicable to both sorts of arbitration,
any country which is a signatory state of the New York Convention'® is
compelled to recognise this differentiation when it comes to the recognition
and enforcement of an arbitral award. According to that Convention, an ar-
bitral award needs to be ‘foreign’ otherwise it is not applicable. “Foreign” in
the terminology of the New York Convention, as opposed to “"domestic” as

used in many national legislation and described herein above.

1.4 Switzerland’'s Approach

Switzerland chose to lay the focus mainly on the parties. According to ant
176 of the SPILA'®, the arbitration is international if the seat of the arbitral
tribunal is in Switzerland and if, at the time when the arbitration agreement
was entered into, at least one of the parties had neither its domicile nor its
habitual place of residence in Switzerland.?® Contrary to the Uncitral Model
Law, the nature of the transaction does not play a role. The distinction be-
tween national and international arbitration is important as the SPILA does
only apply to international arbitration, whereas any Swiss domestic arbitra-

t21

tion is generally subject to the Civil Procedure Act®’, a complete different

set of rules.?

In addition, as per 1 January 2011, the parties have the choice to agree on
the application of the relevant chapter of the Civil Procedure Act even if the

arbitration qualifies as international as defined by the SPILA. So in general,

6 English Arbitration Act op cit s 85.

7 Ibid.

'8 Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958 United
Nations Treaty Series Volume 330 p 3 (thereafter “New York Convention”). Availabte at
hitp:/itreaties. un.org/pages/ViewDetails . aspx?src=UNTSONLINE &tabid=28mtdsg_no=XXll-
1&chapler=22&lang=en#Participants (accessed 4 March 2011).

'? Swiss Federal Act on Private International Law, 1987 SR 291. Available at
http:/iwww.admin.ch/ch/d/sric281.htmi (last accessed 18 July 2011).

% Swiss Federal Act on Private International Law op cit art 176.

%! Swiss Federal Act of Civil Procedure, 2008 SR 272 s 3. Available at

www admin.ch/ch/d/ffi2009/21.pdf (last accessed 18 July 2011).

= Girsberger D Voser N op cit 23.




if both parties have either their habitual place of residence or their domicile
in Switzerland, the arbitration is not considered international and the SPILA

is not applicable.

2. DEFINITION OF COMMERGCIAL

The notion of commercial is less controversial. It indicates that the dispute
between the parties relates to any kind of business matter, in contrast to
other fields of law such as inheritance law.? It is generally agreed that the
term ‘commercial’ should be given a wide interpretation so as fo cover all

aspects of international business, be it contractual or non-contractual

3. RELEVANCE OF THE DISTINCTION BETWEEN DOMESTIC AND INTERNATIONAL
COMMERCIAL ARBITRATION

A party usually requests an anti-suit injunction to restrain the opposing
party from starting or continuing a proceeding in another forum. Thus anti-
suit injunctions might be issued in domestic as well as international arbitral
or court proceedings. This paper will focus on anti-suit injunctions issued in
international proceedings, meaning that the anti-suit injunction is rendered
by an arbitral tribunal, or a court of a country other than the one where arbi-
tral or count proceedings dealing with the same subject-matter are already
pending. Therefore, for the purpose of this paper, internationality is given
when at least two different jurisdictions are involved, meaning that the seat
of the arbitral tribunal and the court concerned with the issue of an anti-suit
injunctions are situated in different countries. In this respect, the country-
specific definition of international and domestic arbitration, as described

above, does not play a role.

Nevertheless, the differentiation remains important when it comes to coun-
try specific issues in connection with anti-suit injunctions, provided that the
country involved has a different regulation for international and domestic

arbitration.

Furthermore, it is also important when it comes to the enforcement of an

order containing an anti-suit injunction. As has been shown above, signa-

B Girsberger D Voser N op cit 7.
« Blackaby N et al op cit para 1.36.



fory states of the New York Convention are compelled to determine
whether the arbitration is domestic or international since the New Conven-

tion only applies when a foreign, i.e. international award, is concerned.

n. Anti-suit Injunctions: An Overview

1. DEFINITION

An anti-suit injunction is a procedural tool used by courts, or possibly an ar-
bitral tribunal, to issue restraining orders at the request of the anti-suit in-
junction seeker in order to prevent a party from starting or continuing court
proceedings instead of an arbitration procedure in the case of an arbitral
agreement or an arbitration procedure instead of a court procedure.?® This
definition shows that there is generally a wide field of application for anti-
suit injunctions in domestic as well as international arbitration. Anti-suit in-
junctions might be issued in pure litigation proceedings as well. This could
be the case, when the parties formerly agreed upon a jurisdiction agree-
ment, but one of the parties does not abide by it and starts legal proceed-
ings at another legal venue. However, since this paper will focus on the
West Tankers decision and therefore on the remedy’s field of application in
connection with international arbitration, these cases will only be discussed
in the context of the historical development of anti-suit injunctions or else

when they were constitutive for the ECJ's West Tankers decision.

The prerequisites for the grant of an anti-suit injunction have changed con-
sistently throughout its historical development.® In order to understand
some of today's features and prerequisites of the anti-suit injunction and
the implications there from, it is necessary to investigate its historical de-

velopment.

% Raphael T The anti-suit injunction {2008} 3.
% Raphael T op cit 41.



2. HISTORICAL DEVELOPMENT

21. Early Origin

The anti-suit injunction had its historical roots in the English law system.?
The English state law comprised of the common law courts and the Courts
of Chancery, until they merged through the Supreme Court of Judicature
Acts 1873 and 1875% respectively.”® As opposed to the common law
courts, the Courts of Chancery were generally responsible for the equitable
jurisdiction® to prevent and set aside judgments of the common law courts
that were “obtained by oppression, wrong, and a hard conscience”.® In this
situation, the Courts of Chancery deployed the anti-suit injunction from the
common injunction to prevent common law courts’ judgments contradicting
the principles of equity.*® Common injunctions applied when an equitable
right was infringed by common law or else ‘where the ends of justice re-
quired interference, for example to put an end to vexaticus and oppressive

litigation or a multiplicity of suits'.*

Therefore, anti-suit injunctions assimilated all the principles of equity law.
This implies that the addressee of the restraining order is always the
counterparty in personam who could then be held for contempt of court in
case of non-compliance with such an order.®® As opposed to that, the
common law courts secured the enforcement of their judgments in rem,
meaning for example, by actual seizure of the subject-matter of an action.
An injunction, on the other hand, does not affect the subject-matter of an
action. Furthermore, there was the general understanding that anly a party
whose actions were equally equitable was entitled to file for an injunction

!36

(‘he who seeks equity must do equity™™). Equity is also built on the principle

27 wilson ME ‘Let go of that case! British anti-suit injunctions against Brussels Convention
members' (2003) 36 Corneli International Law Journal 207 at 212.
2 English Supreme Court of Judicature Acts, 1873 and 1875, repealed by the Constitutional
Reform Act, 2005. Available at http:/iwww.legislation.gov.uk/ukpga/Vict/54-55/5 3/introduction
glgast accessed 18 July 2011).
Krause J Anti-suit injunctions als Mittel der Jurisdiktionsabgrenzung (2005) 48.
¥ Krause J op cit47.
3 Eart of Oxford’s Case (1615) 21 ER 485 at 487.
32 Raphael T op cit 42.
3 Raphael T op cit 42.
¥ Krause J op cit 60.
% Krause J op cit 56,
%% Earl of Oxford’s Case op cit at 488,

10



2.2

that an injunction could not be obtained in case the respective party was
entitled to any claim based on common law, such as a claim for damages.*’
However, the English courts could also refuse to rule according to this prin-
ciple, in circumstances where they considered a simple claim for damages
an ineffective means for the respective party deprived from a certain legal
venue.®® It was also important that a party did not hesitate to file for an in-

junction, because according to equity principles, equity bears no delay.*

Eventually, the English Courts began to expand the field of applicatian for
injunctions. Since not only English Courts, but also courts abroad could rule
by non-observance of equitable principles, by the end of the 19" Century
restraining orders concerning couris abroad were granted continuou:-;ly.‘10 In
the course of time, the courts decided to only grant common injunctions on
the ground that the ‘ends of justice’ required it and not on the grounds of a

substantive equity alone.*'

Consolidation of the Equity and Common Law Courts

The Supreme Court of Judicature Acts of 1873 and 1875 respectively reor-
ganized the English court system and created the High Court and the Court

|.*# The Court of Chancery became one of the three divisions of

of Appea
the High Court and equity could now be applied in all of the divisions."® At
the same time, the prerequisites to grant anti-suit injunctions developed
along the lines of the grant of a stay of local proceedings, another pro-
cedural subject, which had a close reference to anti-suit injunctions.** The
stay of local English proceedings was granted when the proceedings were
‘vexatious or oppressive’ or an ‘abuse of its process’.*® The test implied that
the English proceedings were either 'utterly groundless and absolutely

without foundation'*® or brought by ‘an action in bad faith with the motive of

7 Krause J op cit 58.
® Krause J op cit 59.

% big.

“° Raphael T op cit 43.
*1 Bushby v Munday (1821) 5 Madd 297 at 307.
2 Raphael T op cit 47.

2 |bid.

4 Raphael T op cit 48.
a5 McHenry v Lewis {1883) LR 22 Ch D 397 at 408.
“ Dawkins v Prince Edward of Saxe Weimar (1875-1876) LR 1 QBD 499 at 502-503.

11



2.3.

vexatiously harassing the defendant’.’” With respect to anti-suit injunctions,
the Court of Appeal decided that vexation or oppression was also a neces-
sary condition to grant such injunctions to prevent foreign proceedings, at
least when there was no independent substantive equitable right.*® Gener-
ally, one could say that during the 19™ Century, the requirement for ‘vex-
ation or oppression’ was the primary applicable test for the grant of anti-suit
injunctions.*® The English courts were aware that they should grant injunc-
tions only very rarely and with great caution™® in order to prevent ‘the ap-

*1 Thus, even back then,

pearance of undue interference with another court
English judges realized that the grant of an injunction would also interfere

with a foreign jurisdiction, even if the injunction was in personam.

Doctrine of Forum Non Conveniens

At the end of the 20" Century, the prerequisites to grant the stay of local
English proceedings changed and did not require vexatious or oppressive
litigation anymore. Instead, the Scottish forum non conveniens doctrine
started to play a major role.’? This common law legal doctrine means that if
there is a more appropriate legal venue than the one chosen by the claim-
ant, a court may deny its jurisdiction over this case, reverting the party to
the more appropriate legal venue. In Scotland, the parties had to file an ap-
plication for forum non conveniens in order to challenge and defeat the
court’s jurisdiction®®, as opposed to England where a stay of local proceed-
ings could be granted under the prevailing circumstances. In case a forum
non conveniens motion was brought farward, the Scottish judges had to be
‘satisfied that there is some other tribunal, having competent jurisdiction, in
which the case may be tried more suitably for the interests of all the parties
and for the ends of justice’.* In recognition of the Scoftish forum non con-
veniens doctrine, a litigant in England could be granted a stay of proceed-

ings if he could demonstrate that the foreign forum was evidenily the more

" McHenry v Lewis (1883) op cil at 408.

8 Hyman v Helm {1 883) LR 24 Ch D 531 at 540.

9 Raphael T op cit 48.

%0 settlement Corp and QOthers v Hochschild [1866] 1 Ch 10 at 15G.
51 Cohen v Rothfield [1919] 1 KB 410 at 413.

2 Krause J op cit 83.

* Krause J op cit 84.

%4 sim v Robinow (1892) 19 R 665 at 668.

12



2.4,

appropriate forum.® This change of concept also had an impact on the
grant of anti-suit injunctions. The view was advanced that ‘the principles
applying to injunctions and stays of proceedings should be the same, and
that the anti-suit injunction could be granted on the sole ground that Eng-
land was the most appropriate forum for the litigation, so long as the injunc-
tion would not deprive the injunction defendant of a legitimate juridical ad-
vantage in the foreign jurisdiction’.®® But this approach was soon criticised,
as it was seen as incompatible with the principle of comity of nations. In
British Airways Board v Laker Airways Lid, judicial comity was defined as
‘'shorthand for good neighbouriiness, common courtesy and mutual respect
between those who labour in adjoining judicial vineyards™. Furthermore,
the test for a stay of proceedings and for the grant of an anti-suit injunction
was not agreed as being the same.”® Therefore, this precedent did not pre-

vail.

Unconscionabie Conduct

A retrogressive step in the history of anti-suit injunctions was the decision
of the House of Lords. Here it was held that anti-suit injunctions could be
granted in cases 'in which the plaintiff seeks against a person amenable to
the jurisdiction of the English High Court an injunction to restrain the de-
fendant from bringing suit against him in a foreign court upon the ground
that the plaintiff is entitled under English law to a legal or equitable right not
to be sued in that foreign court by that person upon the cause of action that
is the subject of such proceedings'.®® Furthermore, the decision held that 'if
under English law a defence would be available to the injunction-seeker,
that defence may be given anticipatory effect as a right not to be sued that
is enforceable by injunction in an action for a declaration of non-liability®".
Moreover, this decision pointed out that to all these defences 'the generic
description of conduct that is "unconscionable” in the eye of English law

may be given'®?. Following this decision, the criteria of ‘unconscionable

55 Spiliada Maritime Corp v Cansulex Ltd [1987] AC 460 (HL) at 476C-476E.

%8 Castanho v Brown and Root {UK} Ltd and Another {1880} 1 WLR 835 at 869.

 Société Nationale \ndustrielle Aérospatiale v Lee Kui Jak {1987] AC 871 (PC) at 895G.

58 British Airways Board v Laker Airways Ltd and Others [1984] QB 142 (CA) at 185H-186A.
% Socisté Nationale Industrielle Aérospatiale v Lee Kui Jak op cit at 882D-882E.

& British Airways Board v Laker Airways Ltd and Others [1985] AC 58 (HL) at 82C.

1 British Airways Board v Laker Airways Ltd and Others op cit (n 60) at 82D.

62 British Airways Board v Laker Airways Ltd and Others op cit (n 60} at 82E.

13



conduct for a short time became the primary applicable {est for the grant of
anti-suit injunctions.%® But the concept of ‘unconscionable conduct’ was not
sound, since it only implied a conduct which was contrary to good con-
science, but the concept was lacking a further definition of the particular ex-

tent of misconduct.®

2.5, Back to the Ends of Justice and the Requirement of Vexation and Op-
pression

in Société Nationale industrielle Aérospatiale v Lee Kui Jak, the English
courts decided to apply the originally developed principles, but slightly
modified them. The following principles were considered to be beyond dis-
pute in order to grant an anti-suit injunction and hence te restrain a party

from commencing or pursuing tegal proceedings in a foreign jurisdiction:

‘(1) The jurisdiction is to be exercised when the ends of justice require it,

i.e. the foreign proceedings were vexatious or oppressive;

{2) Where the court decides to grant an injunction restraining proceedings
in a foreign court, its order is directed not against the foreign court but

against the parties so proceeding or threatening to proceed;

{3} An injunction will only be issued restraining a party who is amenable to
the jurisdiction of the court, against whom an injunction wili be an effective

remedy and;

(4} Since such an order indirectly affects the foreign court, the jurisdiction is

one which must be exercised with caution® %,

Additionally, the decision held that ‘in a case such as the present where a
remedy for a particular wrong is available both in the English {or, as here,
the Brunei} court and in a foreign court, the English or Brunei court will,
generally speaking, only restrain the plaintiff from pursuing proceedings in

the foreign court if such pursuit would be vexatious or oppressive’.®® In this

83 Midiand Bank Pic and Another v Laker Airways Lid and Others {1986} QB 689 (CA); South
Carolina Insurance Co v Assurantie Maaltschappij ‘de Seven Provincien’ NV (1987) AC 24
gﬂ.) at 40D.

Raphae! T op cit 55.
55 Société Nationale industrielle Asgrospatiale v Lee Kui Jak op cit at 892.
8 Société Nationale Industrielle Agrospatiale v Lee Kui Jak op cit at 896-897.
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2.6.

regard, it was stated that either the English or the Brunei court has to con-
sider itself to be the natural legal venue and that a possible injustice for the
party being restrained from legal proceedings must be taken into account

as well %7

This modernized concept of vexation and oppression soon became the rel-
evant test to be applied and was accepted as expressing English law.®®
Nevertheless, at the same time as the judgment in the matter of Donohue v
Armco was rendered, the House of Lords adjudicated again on the grant of
an anti-suit injunction, referring in turn to unconscionable conduct as the
primary test to be applied.®® Subsequent decisions seemed to rely on both
concepts, i.e. uncenscionable conduct, and vexatious and oppressive be-
haviour, in the sense that vexatious and oppressive behaviour constituted

an example of unconscionable conduct as the superior concept.”

Anti-suit injunctions in Protection of Exclusive Jurisdiction and Arbi-
tration Agreements

Besides the category of anti-suit injunctions in the case of an abuse of pro-
cess, another major category of anti-suit injunctions was established during
the 20™ Century. These anti-suit injunctions were obligation-based, mean-
ing that the choice of forum had been either directly or indirectly the subject

of a contract between the parties.”

In England, the choice of forum agreement represents not only a pro-
cedural agreement of the parties, which would give a party the right to plea
of lack of jurisdiction if a court action was filed in another forum as the one
that was agreed, but a substantive and therefore actionable right to be
heard by the court of the agreed forum. In other words ‘the right not to be
sued abroad'.”? Therefore, if a party conducted a lawsuit in breach of a

choice of forum agreement, it was seen as a violation of a legal or equitable

5 )bid.

% Donohue v Armco inc (2002) CLC 440 (HL) at 447448,

8 Turner v Grovif (2002) 1 WLR 107 (ML) at 118.

0 see Glencore International AG v Exeter Shipping (2002) CLC 1090 at 1098 and 1102 as
an example.

! Raphael T op cit 56.

72 Ingenhoven T Grenzaberschreitender Rechtsschutz durch englische Gerichie: prozes-
suale Gestaltungsméglichkeiten fir austidndische Unternehmen im Forum London (2001)

289,

15



3.1.

right which could only be indemnified by the grant of an anti-suit injunction,
seen as the only effective remedy.” A simple monetary compensation for
breach of contract was viewed as an inadequate means to protect the con-

tractual rights of the relevant party.™

Thus, the prerequisites for this category of injunctions differ in their essence
from the general concept of vexation and oppression of non obligation-

based injunctions.

Therefore, it was held that the generat rule was clear that ‘if contracting par-
ties agree o give a particular court exclusive jurisdiction to rule on claims
between those parties, and a claim falling within the scope of the agree-
ment is made in proceedings in a forum other than that which the parties
have agreed, the English court will ordinarily exercise its discretion
(whether by granting a stay of proceedings in England, or by restraining the
prosecution of proceedings in the non-contractual forum abroad, or by such
other procedural order as is appropriate in the circumstances) to secure
compliance with the contractual bargain, unless the party suing in the non-
contractual forum (the burden being on him) can show strong reasons for
suing in that forum. Whether a party can show strong reasons, sufficient to
displace the other party’s prima facie entitlement 1o enforce the contractual
bargain, was depending on all the fac!s and circumstances of the particular

case'.”

Furthermore, it was established that an anti-suit injunction could be granted

to secure an arbitration clause on which the parties had agreed on.™

LEGAL BASIS AND CURRENT CATEGORIES IN ENGLAND

Legal Basis

Teoday, s 37 of the Senior Courts Act represents the legal foundation for the

High Court to grant anti-suit injunctions.”” According to para 1 of s 37 of the

¥ Continental Bank N.A. v Aeakos Compania Naviera S.A [1994] 1 WLR 588 at 588.

™ Ibig.

S Donohue v Armeo Inc op cit at 449F-H; Continental Bank N A v Aeakos Compania Navi-
era SA op cit at 598E-F.

7 Aggeliki Charis Compania Maritima SA v Pagnan SpA {The Angelic Grace) [1995] 1
Lloyd’s Rep 87 at 96.
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Act, ‘the High Court may by order {(whether interlocutory or final) grant an
injunction or appoint a receiver in all cases in which it appears to the court
to be just and convenient to do s0'.’® An interlocutory injunction will be
granted as an interim measure during ongcing proceedings, whereas the
final injunction will only be granted after the regular main proceedings have

taken place.™

With respect to arbitration, there is an explicit reference in ss 44(1) and
44(2)(e) of the Arbitration Act 1996% stating that ‘unless otherwise agreed
by the parties, the court has for the purposes of and in relation to arbitral
proceedings the same power of making orders about the matters listed be-
low as it has for the purposes of and in relation to legal proceedings’.?' The

grant of an interim injunction is listed under these matters.*

3.2 Current Categories and Sub-Categories

Since the anti-suit injunction is seen as a remedy and not as a cause of ac-
tion, the grant of such an injunction calls fer an existing claim, which can
either be found in the common or equitable law.® In this respect, the Eng-
lish jurisdiction today differentiates between several categories of cases in
which anti-suit injunctions might be granted. As can be seen from the his-
torical development of the injunction, the two main categories are the non

obligation-based and the obligation-based anti-suit injunctions.®

For the purpose of understanding, the non-obligation-based anti-suit injunc-
tion will briefly be outlined hereinafter. Nevertheless, today’s prerequisites
will not be assessed in detail since, for the purpose of this paper, only the

abligation-based categary is relevant.

T English Senior Courts Act, 1981. Available at
hitp:/iwww.leqgislation.qov.uk/ukpga/1981/54/contents {last accessed 18 July 2011).

"8 English Senior Courts Act op cit s 37(1).

™ Jegher G Abwehrmassnahmen gegen auslindische Prozesse (2004) 92.

&0 English Arbitration Act op cit.

8 English Arbitration Act op cit s 44(1).

82 English Arbitration Act op cit s 44(2)(e).

83 British Airways Board v Laker Airways Ltd op it (n 60) at 81.

8 Balthasar S Richers R ‘Europdisches Verfahrensrecht und das Ende der anti-suit injunc-
tion (2009) Heft 6 Rechf der internationalen Wirtschaft at 352,
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3.21. Non-obligation-based Anti-suit Injunctions

3.2.1.1. Alternative Forum Cases

This category includes cases where the claimant has more than cne pos-
sible forum abroad to file a lawsuit.®® Since the principle of comity is gener-
ally accepted, an anti-suit injunction will only be granted in case the English
forum is seen as the natural forum to claim, meaning that the English court
must have jurisdiction over the respective anti-suit injunction defendant.®®
Furthermore, the conduct of that case abroad must be seen as vexatious
and oppressive.®” This will be the case when the claimant (and anti-suit in-
junction defendant) began a case abroad in bad faith, or if there is no
prospect of success at all, or if an English court proceeding will be under-
mined.® It might also be that the subject-matier of the case has a weak
connection to the forum abroad or that the respondent (and anti-suit injunc-
tion claimant) has to face unjustified disadvantages with respect to that for-

eign forum.*®

3.2.1.2. Single Forum Cases

This category includes cases where the claimant (and anti-suit injunction
defendant} has only one possible farum abroad to file a lawsuit. As a con-
sequence, since there is only a single forum abroad, England cannot be
seen as the natural forum as a prerequisite to grant such an anti-suit injunc-
tion.” Instead, English courts consider it sufficient if England has an ad-
equate relation ar interest in the subject-matter of that case.” Given that
prerequisite, the anti-suit injunction will be granted if the conduct of the

case abroad is seen as unconscionable,

8 Jegher G op cit 94.
% |bid.
8 |pig.
% |big.
% |big.
% Jegher G op cit 95.
# Jegher G op cit 96,
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3.2.2.

Obligation-based Anti-suit Injunctions

This category includes the cases where there is an obligation-based right

not to be sued abroad.®?

This right might arise out of an exclusive jurisdic-
tion agreement, through which the parties committed themselves to only in-
stitute legal proceedings in a certain subject-matter in the particular caurt
they had agreed on, Furthermore, it might arise in the case of an arbitration
agreement, through which the parties agreed that legal proceedings in a
certain subject-matter shall be heard by an arbitral tribunal instead of the
competent court or as the result of a settlement of the parties whereby it

was agreed not to litigate the respective subject-matter anymore %

GENERAL PREREQUISITES OF OBLIGATION-BASED ANTI-SUIT INJUNCTIONS

As a formal prerequisite, the order of an anti-suit injunction demands that
the English court has persenal jurisdiction over the defendant of the anti-
suit injunction.® Besides that, there are two material prerequisites. First of
all, the applicant of the anti-suit injunction needs to be entitled to injunctive
relief. Such an entittement would generally arise out of the legal relationship
between the parties, be it that the parties agreed upon a certain court of
jurisdiction for the disputed matter or referred it to arbitration. As a conse-
quence, both parties would have to start legal proceedings before the
agreed forum and could be restrained from starting a lawsuit before any
other court.?’ Second, the respective court has to weigh the parties' inter-

ests and to verify if the respective proceedings indeed shall be interdicted.®

In general, the principles 1o grant an obligation-based anti-suit injunction
are referred to as the "Angelic Grace Principles”, afler the decision of the

English Court of Appeal, where they became apparent for the first time.*’

Under the Angelic Grace Principles, it can be stated that insofar as a party
is bound by a valid exclusive jurisdiction agreement, but nevertheless insti-

tutes proceedings before another legal venue, the English court will as a

2 Jegher G op cit 93,

% Jegher G op cit 94.

¥ Peyer PR 'Volistreckung unveitretbarer Handlungen und Unterlassungen’ (2006) 61.
% Balthasar S Richers R op cit 352.

% Ibid.

o Aggeiiki Charis Compania Maritima SA v Pagnan SpA (The Angelic Grace) op cit at 96.



rule issue a restraining order to prevent the party in breach of such agree-
ment from instituting proceedings abroad.®® In a case where the breach of
contract is already established or there is a high probability of this, there is
no need for an English court to act with caution®. Thus, in less obvious
cases it is still suitable to exercise caution. The requirement of a vexatious,

oppressive or unconscionable conduct, as opposed to the non-obligation-

* based anti-suit injunction, also ceases to apply.”™ Since the breach of a

jurisdiction agreement in England constitutes a viplation of a substantive

f'°* which has been outlined above,'™

and therefore actionable right in itsel
the grant of an anti-suit injunction in such cases is justified by the force of
the contractual obligation itself.'® Although in some case in the decisions
that followed, it were held that the breach of an exclusive jurisdiction
agreement in itself should be seen as vexatious, oppressive or uncon-
scionable conduct.'™ However, even if one of the parties filed a lawsuit and
thus violated an exclusive jurisdiction clause, the party may not be eligible
for the grant of an anti-suit injunction since the court always acts with dis-

cretion and in the interest of justice.'®

To avoid a restraining order, the party in breach still has the possibility of
showing strong reasons that argue against the anti-suit injunction.'® The
burden of proof to show strong reasons is imposed on the party in
breach.'™ Since the injunction can impose other injustices' to the injunction
defendant, the court has the possibility to ask for appropriate endeavours

from the injunction claimant before granting relief.'®

The English judges found strong reasons to refrain from granting a restrain-
ing order. They considerad a temporal deferral between the institution of

legal proceedings abroad and the filing of the motion for the grant of an

%8 Continental Bank N.A. v Aeakos Compania Naviera 5.4 op cit at 598.
% Aggeliki Charis Compania Marifima SA v Pagnan SpA (The Angelic Grace) op cit at 96.

190 |hid,

0 Ingenhoven T op cit 288.

1% See section 111/2/2.6 above.

103 Raphael T op cit i79.

104 Raphael T op cit 178.

%5 Raphael T op cil 173.

Y& Donchue v Armico Inc op cit at 4530.

97 |bid.

"% Raphael T op cit 175.
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anti-suit injunction with the English courts'®, the voluntary submission of

d™®ora

the anti-suit injunction claimant to the jurisdiction of the court abroa
conflict of interests of third parties which are not bound by the exclusive

jurisdiction agreement’"" all as strong reasons.

Since the entitiement of the injunction-seeker is dependent on the exist-
ence of an exclusive jurisdiction agreement, this agreement must also be
enforceable.'"? Furthermore, the injunction defendant has to be party to this
agreement which must be binding and valid and the claim brought in pro-

ceedings abroad must be in the scope of this agreement.’"

The same principles also apply mutatis mutandis in cases where the parties

agreed on an arbitration agreement.™™

ISSUER OF RESTRAINING ORDERS

In connection with arbitral proceedings, the issuer of a restraining order
could either be a competent national court at the seat of the arbitral tribunal
or in another country, possibly the injunction claimant’'s home jurisdiction, or

the arbitral tribunal itself as the case may be.

ADDRESSEE OF THE ORDER

The addressee of the order is not the foreign court or the arbitral tribunal
where the claim is already pending or will be filed with, but the anti-suit in-
junction respondent in personam.''® Thus the order does not have any di-
rect effect on the other court. However, in the view of many scholars, since
it interferes with a courts venue jurisdiction, it still indirectly affects the court

abroad."™®

1% Krause J op cit 138.
"% Krause J op cit 143,
" Krause J op cit 144,

112

3 pig,

Raphael T op cit 182.

' Raphael T op cit 193.

1186

Dutta A Heinze C ‘Anti-suit injunctions zum Schutze von Schiedsvereinbarungen' (2007)

Heft 6 Recht der intermnationalen Wirtschaft 411 at 415.
e Raphael T op cit 11.
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7. CONSEQUENCES OF NON-COMPLIANCE

tn case of non-compliance with such arder, the respective anti-suit injunc-
tion respondent has to face quite damageable consequences due to his
contempt or disobedience of the court order. The punishment for contempt
of court can impose administrative {monetary} penalties, arrest, impris-
onment or a possible seizure of assets of such party.""” Moreover, any de-
cision issued by a foreign count in breach of an English anti-suit injunction
might not be recognisable and enforceable in the United Kingdom, due to
the public order proviso stated in the Brussels Convention'™ as well as in

118

Brussels | Regulation’ ™ to which England is a signatory state,

8. CONCLUSION

As can be seen from its historical roots, the anti-suit injunction is a purely
common law tool, which could only come into existence due tc the partition
of the English courts, previously in a commeon law and an equity law divi-
sion.”® Once these courts were merged and the application of the anti-suit
injunction was extended to restrain foreign proceedings, English judges had
a vigorous means at hand to protect England, in particular London, as a
place of ltigation and arbitration and as an economic region“z‘ it was
therefore described as a mysterious legal instrument and classified as the
most iridescent aspect of English international civil procedural law.'* How-
ever, since the procedural faw of common law countries is focused on dis-
cretion, the parties involved and on the final result it creates in practice, the
development of a remedy such as the anti-suit injunction made sure that
English judges could engage with particular cases if justice could not be
enshrined otherwise, Nevertheless, the English judges were still bound by

the guidelines of their own case law, such that, in my opinion, this classifi-

"7 \Wilson ME op cit 214,

"8 Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial Mat-
ters, done at Brussels on 23 September 1968, as later amended by the accession conven-
tions of 1978, 1982, 1889 and 1996 (hereinafter “Brussels Convention™) art 27. Available at
http:#curia. europa.eu/commonirecdaci/convention/enic-textes/brux-idx.htm (last accessed 14
May 2011).

"9 Councit Regulation {EC) No 44/2001 of 22 December 2000 on jurisdiction and the recog-
nition and enforcement of judgments in civil and commercial matters (thereafler “Brussels |
Regulation™) art 34.

20 See also Raphael T op cit 59.

21 1id.

122 ingenhoven T op cit 272.
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V.

1.1.

cation does not cope with the anti-suit injunction. Hence the constant chan-
ging of tests that were declared to be applicable over time also had a dis-
advantage, since it left a great degree of uncertainty for legal practitioners.
it seems understandable from this why some of these practitioners — espe-

cially those with a civil law background - were not attached to it.

Cn the other hand, anti-suit injunctions were completely unknown in Euro-
pean civil law systems'®. Civil law countries generally assume that due to
the principle of savereignty, each court should decide if a lawsuit was prop-
erly brought before it according to national law and policy.'® Furthermore,
‘that it must always amount to an illegitimate interference with the adjudica-
tory jurisdiction of a court for another court to decide whether or not that ad-
judicatory jurisdiction can or cannot be invoked*?*. This argumentation of
course does not support the use of a procedural means, such as the anti-
suit injunction, even if it is not addressed to the court itself but to the party,
since arguably it can be seen as an indirect interference with that court’s

jurisdiction,

Therefore, it does not come as a surprise that the anti-suit injunction was a
bone of contention in the EU and subject to several decisions of the ECJ.

Among these was the West Tankers decision which will be analysed below.

The West Tankers decision of the ECJ

BACKGROUND OF THE DECISION

Relevant Legal Framework in General

Thereafter follows a summary of the rules and regulations and its under-
lying principles that were decisive for the reasoning of the West Tankers
decision. This is mainly treaty law with respect to jurisdictional issues and

the recognition and enforcement of judgments, applicable to the Member

2 Hueske W 'Rule, Britannia! A proposed revival of the British antisuit injunction in the E.U.
legal framework’ (2009) 41 George Washington International Law Review 433 at 4586,
'2% Raphael T op cit 16.

"2 ipid,

23



1.2

States of the EU, and in case of Switzertand of the EU and EFTA'® je. the

Brussels/Lugano Regime'?’, and the New York Convention.

Applicable Law to the Anti-suit Injunction

International commercial arbitration often involves more than one state
law."® There is the law governing the arbitration agreement and its per-
formance, the lex arbitrii governing procedural issues of the tribunal, the
substantive law applicable to the subject-matter of the dispute and the law
governing the recognition and enforcement of the arbitral award.*”® Thus in
such cases, a court has to decide on the law applicable to the anti-suit in-

junction.

it could be argued that the injunction relief “not to be sued abroad” should
be assessed according to the lex fori of the court involved, since the pro-
cedural aspect of the anti-suit injunction outweighs the substantive entitle-

t.3% On the grounds that the anti-suit injunction purposes the protection

men
of the arbitral proceedings, and that such protection granted by state courts
should not exceed what is provided for according to the lex arbitrii, the latter
should be applicable.” Furthermore, the argument that the grant of an
anti-suit injunction actually concerns the scope and effect of the contractual
obligations generated by the arbitration agreement, and that such scope
and effect have to be assessed according to the law governing the arbitra-
tion agreement, speaks for the applicability of the latter.”* This argument
has indeed been considered as the most convincing one and | personally
agree."” Moreover, the law governing the arbitration agreement is often the
same law as the substantive law applicable to the subject-matter of the dis-
pute. Generally speaking, it is most often a law whose applicability the par-

ties had to expect, so that as a result they would be less surprised by any

126 Eurcpean Free Trade Association between Switzerland, Norway, Iceland and Liechten-
stein which is a parallel organization of the EU and is closely related to it.
27 5ee below s IV/1/1.5.

128

3 big.

Blackaby N et al op cit para 3.07.

" putta A Heinze C op cit 412.

13

132 15id.
"3 1bid.

Dutta A Heinze C op cit 413,
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1.3.

1.3.1.

outcome, as the case may be when a siate court applies its lex fori. The

English courts advance the same view.™

n the West Tankers decision the English courts applied English law for the
grant of the anti-suit injunction requested, since the contract and the arbi-
tration agreement between the parties was governed by English law. The
legal basis for the grant of anti-suit injunctions in English law has been

stated above.'*
Relevant Legal Framework in the EU

Brussels Convention and Brussels | Regulation

The Brussels Convention was adopted in Brussels in 1968."% it dramati-
cally altered the former system of bilateral recognition and enforcement
freaties and created a European body of procedural law applicable for all
the Member States of the European Economic Community, which subse-
quently became the European Community and then the EU." In Decem-
ber 2000, it was adopted as a regulation generally referred fo as Brussels |
Regulation by the Council of the EU, and became the official Jaw for the

Member States of the EU when it entered into force on 1 March 2002,

The Brussels Convention as well as the Brussels | Regulation determines
the court of a Member State that has jurisdiction {o hear a dispute. Fur-
thermore, it contains the principle that a judgment rendered in one of the
Member States is recognisable and enforceable in all other Member Siates.
There are only a few limited exceptions from that principle.™® Furthermore,
the regulation of civil proceedings remained part of each Member States’

national law and is thus far from being uniform.’

134 Raphael T op cit 171,
%5 See above s 1173/3.1.
%% Reuland RC ‘The Recognition of Judgments in the European Community: The Twentyfifth
Anniversary of the Brussels Convention’ 14 Michigan Journal of international Law 559 at 563

et 5qgs.
¥ |big.

'* Wilson ME op cit at 209.

139

Brussels | Regulation op cit art 34.

%01 enenbach M ‘Antisuit injuncticns in England, Germany and the United States: Their
Treatment under European civil procedure and the Hague Convention’ {1998) 20 Layola of
Los Angeles International and Comparative Law Journal 257 at 306.
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The scope of application of the Brussels | Regulation includes civil and
commercial matters whatever the nature of the court or tribunal, but explic-

itly excludes arbitration. '

The key factor and basic principle for conferring jurisdiction is the domicile
of the respondent according to art 2.*2 In other words, an action can al-
ways be brought against a party before the courts at the domicile of that

party, unless the special jurisdiction provisions are applicable.

With regard to parallel proceedings, the Brussels | Regulation - in contrast
to the anti-suit injunction - provides for the lis pendens principle.'® This
principle signifies that the court first seized in a dispute always decides on
its own jurisdiction, wheraas the court seized second in the same dispute,
and between the same parties, shall meanwhile stay the proceedings. The
application of this rule to a case is uncomplicated and inflexible, in order to
provide legal certainty and predictability in internationai disputes.'* Never-
theless, it still gives leeway to a party, expecting a lawsuit to be filed with an
agreed legal venue, to file a pre-emptive declaratory judgment in ancther
legal venue as the one agreed to, known to be inefficient and averload'®.
Due to the lis pendens principle, the other party has no choice other than to
object to the jurisdiction of that court, based on the exclusive jurisdiction
clause. The court first seized wauld then have to decide a range of issues,
in particular if the exclusive jurisdiction clause was valid."® Since this out-
come is unpredictable, the other party would generally await this decision
before starting tegal proceedings in the agreed venue, because if the court
first seized came to the conclusion that it has jurisdiction, the court second
seized would decline its jurisdiction and presumably impose the costs on
that other party. However, even if the other pary filed a lawsuit with the
agreed venue, this court would still have to stay the proceedings right away
due to the lis pendens principle. Thus it can be said that the other party is
at least confronted with a considerable delay, and the time factor is often

pivotal in litigation. A party might beceme insolvent, so that even a favour-

"' Brussels | Regulation op cit art 1(2)(d).
2 wilson ME op cit at 210,

3 Brussels | Regulation op cit art 27.

" Hueske W op cit at 433.

1% |bid.

€ Hueske W op cit at 434,
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able judgment would be of ne use for the other party since under these cir-

cumstances it can no longer be enforced.

1.3.2. New York Convention'*”

Arbitration was at the time excluded from the scope of the Brussels Con-
vention and Brussels | Regulation, supposedly since all the Member States

of the EU were also signatory states to the New York Convention.'*

The New York Convention mainly administers the recognition and enforce-
ment of foreign arbitral awards, but contains also a provision providing for a
court to refer parties to arbitration under the individual prevailing circum-
stances. In this respect the New York Convention states that the court of a
signatory state is obliged to give effect to an arbitration agreement by refer-
ring the parties to arbitrate when seized in an action in a matter covered by
an arbitration agreement, provided that the requirements of art 2 of the New
York Convention are met'®. Thus the exclusion of arbitration from the

Brussels | Convention and its predecessors was a logical consequence.

The respective court will assess the existence of the requirements of art 2
of the New York Convention as preliminary issues'® and thus review if the
arbitration agreement is valid and if the subject-matter is capable of being
setfled by arbitration''. The outcome of such a review is often unpredic-
table, as it often includes the application of different sets of substantive and
procedural law'®?. Furthermore, there is no corresponding interpretation of
the requirements set by art 2 of the New York Convention'. A national
court, therefore, still has leeway to declare its own jurisdiction in case there

is an arbitration agreement.

147
148

New York Convention op cit.

Proposa!l for a Regulation of the European Parliament and of the Council on jurisdiction
and the recognition and enforcement of judgments in civil and commercial matters (Recast)
COM (2010) 748 final (thereafter "Proposal”) 34. Available at http:fieur-
lex.europa.eu/Notice.de?meode=dbl&lang=en&ihmlang=en&lngi=en.de&Iing2=de en fr &val=
548494 .cs&page= (last accessed 18 July 2011).

%9 New York Convention op cit art 2(3).

150 Graffi LD ‘Securing harmonized effects of arbitration agreements under the New York
Convention' (2008) 28 Houston Journal of International Law 663 at 691.

> New York Convention op citart 2.

132 Graffi LD op cit at 694.

'3 Graffi LD op cit at 671.
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1.4,

1.4.1.

1.4.2,

Possible Future Changes to the Brussels | Requlation?

General

One of the weaknesses of the Brussels | Regulation was a lack of rules
with respect to the interface of litigation and arbitration. Not least the West
Tankers decision was a contributor to this awareness since it centred
mainly on the question as to what extent the Brussels | Regulation excludes
national courts to answer preliminary issues in alleged arbitral proceed-

ings."™

The European Commission adopted a proposal containing, amongst oth-
ers, a modification of the Brussels | Regulatian in this regard.*®® To become
applicable law in the EU Member States, the proposal would have to suc-
cessfully pass the ordinary legislative process, which normally takes around

two to three years.

The envisaged changes with regard to arbitration will be outlined briefly be-

low.

Interface between Arbitration and Court Proceedings

As has been mentioned above, the Brussels | Regulation excluded arbitra-
tion which was covered by the national law of the respective EU Member
State and the New York Convention.'™ However, the relation of arbitration
and court proceedings remained problematical since the courts of Member
States could, on request, intervene in legal disputes that had been brought

before an arbitral tribunal.'”

Therefore, the reformed Brussels | Regulation, if adopted, will contain a
specific rule on the relation between arbitration and court proceedings. Ac-

cording to the proposal, a court whose jurisdiction is contested due to an al-

'>* See below s IV/4.

135 Proposal op cit.

%% New York Convention op cit.

ST Impact Assessment Accompanying Document to the Proposal for a Regulation of the
European Parliament and of the Council on jurisdiction and the recognition and enforcement
of judgments in civil and commercial matters (Recast) COM (2010) 1547 final {({hereafter
“Impact Assessment”) 34, Available at

hitp:/ec.europa.eufjustice/policies/civil/docs/sec 2010_1547_en.pdf {last accessed 18 July

2011).
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leged arbitration agreement shall stay the proceedings if an arbitral tribunal
has been seized of the case, or court proceedings relating to the arbitration
agreement have been commenced in the Member State at the seat of the
arbitration.'® Furthermore, it states that where the existence, validity or ef-
fects of the arbitration agreement are established, the court which stayed

its proceedings shall decline jurisdiction, ™

Furthermaore, recital 11 of the propasal further clarifies the relation between
court and arbitration proceedings, since it not only states generally that the
regulation is not applicable to arbitration, but explicitly mentions that it does
not apply to the form, existence, validity or effects of arbitration agree-
ments, the powers of the arbitrators, the procedure before arbitral tribunals,
and the validity, annulment, and recognition and enforcement of arbitral

awards.'®

1.4.3. Evaluation of Proposed Changes

As the European Commission rightly recognized, the proposal will definitely
prevent parallel court and arbitration proceedings and abusive tactical litiga-
tion, since the court of a Member State will always have to refer to the arbi-
tral tribunal with regard to jurisdiction.’' Hence an adoption of the proposal

in this respect is, in my opinion, welcome.

Nevertheless, it is questionable if it will become applicable law. The arbitra-
tion and the litigation community are often affected by mistrust towards one
ancther and there is a strong opinion present amongst litigators that juris-
diction should remain exclusively a matter of the state. The rule, as sug-
gested by the proposal, undermines a court’s jurisdiction whenever there is
an arbitration agreement allegedly already existent, as the court has to re-
fer the parties to the arbitral tribunal. Thus, this rule is bound to raise ques-
tions and consequently there is a good chance that it will not be accepted

and adopted.

8 proposal op cit 9.

139 Proposal op cit 36 art 29 para 4.

% proposal op cit 15 recital 11 of the preamble.
163 Impact Assessment op cit 38.



1.5.2.

1.6.

1.7.

New York Convention

Switzerland is also a signatory state of the New York Convention.

Thus the same explanations above with regard to the Member States of the

EU also apply to Switzerland.”

Possible Future Changes to the Lugano Convention?

Since the Lugano Convention is a parallel treaty to the Brussels | Regula-
tion, it is to be expected that once the changes proposed to the Brussels |
Regulation are applicable law in the EU Member States, the Lugano Con-
vention will be adapted accordingly. Therefore, it reference can be made to

the explanations above.'’

Effect of Europe’s Legal Framework on Anti-suit Injunctions

It seems that the only answer the Brussels/Luganc Regime provides to-
wards jurisdiction of the Member States' courts in parallel proceedings is
the lis pendens principle. This clearly shows the preponderance of the civil
law system in Europe.'” As opposed to that, the (English) common law ap-
proach provides for anti-suit injunctions in transnational parallel litigation
proceedings, as a discretionary and customized judicial case-by-case solu-

fion.

The lis pendens principle leads to a uniform and therefore predictable ap-
plication of the Brussels | Regulation and Lugano Convention, providing
legal certainty for practitioners and the pariies cencerned, which is to be
seen as an advantage. On the other hand, the disadvantage of a codified
inflexible method is obvious. The fixed parameter of a legal codification
does not give leeway to judges to take into account the multiplicity of spe-
cial circumstances which are characterize in many cases.”* Thus it often

lacks the ability to individually respond to a case where it is deemed neces-

sary.

" See abave s IV/1/1.3/1.3.2.
2 See above s IV/1/1.4.
73 Hueske W op cit at 442,

174

Georg JP ‘International Parallel Litigation — A Survey of current Conventions and Model

Laws' (2002) 37 Texas International Law Journal 499 at 510.
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1.5. The Relevant Legal Framework in Switzerland

1.5.1. Lugano Convention

Switzerland, as a member of the EFTA and the Member States of the EU,
prepared the Convention on Jurisdiction and the Enforcement of Judg-
ments in Civil and Commercial Matters, generally referred to as Lugano
Convention.” The Lugano Convention is a parallel treaty to the Brussels |
Regulation.’™ The former Lugano Convention' concluded in 1988, was
still based on the Brussels Convention and did not vet reflect the Brussels |
Regulation. Therefore, it had to be replaced, understanding the changes
and modifications of the Brussels | Regulation. The adapted Lugano Con-
vention, in line with the Brussels | Regulation, came into effect as of 1

January 2011,

As with the Brussels | Regulation, the Lugano Convention aims to deter-
mine the international jurisdiction and to facilitate recognition and enforce-
ment of judgments among the Member States of the EU and the EFTA."® i
also fully excludes arbitration from the scope of its application®. Many pro-
visions are identically presented in both treaties.'® This is, for example, the
case for the lis pendens principle.'® The uniform interpretation of the
Lugano Convention and the Brussels | Regulation is secured by a protocol
annexed to the Lugano Convention.”™ Therefore, Swiss courts, while ap-
plying the Lugano Convention, have to account for judgments rendered by
the ECJ.'"®

82 The Convention on jurisdiction and the enforcement of judgments in Civil and Commer-

cial Matters 2007 SR 0.275.12 {Lugano Convention). Available at
http://ww.bi.admin.ch/content/bi/fen/home/themeniwirtschaft/internationales_privatrecht/lug
ue2007.html (last accessed 15 June 2011).

"% walter G Internationales Zivilprozessrecht der Schweiz 2ed (1998) 158.

% The Convention on jurisdiction and the enforcement of judgments in Civil and Commer-
cial Matters 1988 SR D 275 11 (replaced Lugano Corwentlon) Avallable at
hitp:/iwww.bj.admin.ch/ /b h nales privatrecht/lug

ue2007/lugue1988.html (Iasl accessed 15 June 2011).

"% Walter G op cit 161.

166 Lugano Convention op cit art 1(2){d).

%" Reuland RC op cit at 570.

8 Lugano Convention op cit art 27.

199 | ugano Convention op cit protacol no 2.

" Lugano Convention op cit protocol no 2 art 1.
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Since the United Kingdom is a Member of the EU, it has to observe the
EU’'s rules and regulations, such as the Brussels | Regulation. English
judges could therefore not apply procedural means contradicting EU law.
This of course raises questions as to how strictly the lis pendens principle
has to be applied, and generally on its interpretation. A strict interpretation
and applicatian of the lis pendens principle leads to the consequence that
the Brussels/Lugano Regime exclusively provides the procedural steps to
be taken in parallel proceedings'™ which deprives the Member States of
any alternative possibilities to deal with parallel proceedings, so that there

is no room for individual solutions such as an anti-suit injunction,

Furthermore, the principle of mutual frust on which the Brussels Convention
and the Brussels | Regulation are based, seems to leave no field of applica-
tion for anti-suit injunctions indirectly foreclosing another court to decide on
its own jurisdiction. Restraining orders may well give the impression that
the issuing court considers itself to be better suited to reach the right con-
clusion with regard to jurisdiction, rather than any other court, and are thus
superior to the courts of other Member States. This does in fact not only
contradict the principle of mutual trust, but denies the equality of the courts

of the Member States.

The ECJ’s case law, prior 1o the West Tankers decision, clearly shows a
negalive approach towards anti-suit injunctions based on the lis pendens
principle and the mutual trust concept, meaning English judges were al-
ready confronted with a much reduced field of application.'® However, the
exclusion of arbitration from the scope of the Brussels/Lugano Regime, as
well as the ECJ’'s former jurisdiction in respect of the extent to which arbi-
tration was excluded raised hope that anti-suit injunctions still have an area

of application.

FacTs OF THE WEST TANKERS DECISION

In August 2000, a collision between a vessel called Front Comor, owned by

West Tankers Inc., and a jetty took place in the port of Syracuse (Italy)"”

The vessel was chartered by Erg Petroli SpA ('Erg’), an ltalian cil refinery

175

Hueske W op cit at 435.

176 See below s [V/4,

177

West Tankers decision op cit para 9.
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company.'’® The governing law of the charter party was English law and
the parties agreed upon an arbitration clause, which provided for arbifration

in London.'™ The collision damaged the jetty owned by Erg.

Erg was insured by an Halian company called RAS Riunione Adriatica di
Sicurta SpA (thereafter “RAS"), and Generali Assicurazioni Generali SpA
(thereafter “Generali”) from which it asked for compensation of the dam-
ages under its insurance cover.'®® RAS and Generali paid for the dam-
ages.' At the same time, pursuant to the terms of the charter party, Erg
started arhitration proceedings against West Tankers in London for its un-
covered losses.'® West Tankers filed a counterclaim contesting its liability

for the damage the collision with the jetty had caused.’®

Beyond that, RAS and Generali started a tort action against West Tankers
befare the Tribunale di Syracusa in Italy, to recover the sum paid to Erg
under the insurance.'™ According to art 1816 of the italian Civil Code™®,
this claim devolved from Erg to the insurers.'® The insurers considered the
jurisdiction of the Halian courts as given based on art 5(3) of the Brussels |
Regulation, subject 1o a stay of proceedings according to the New York

W7 west Tankers, in return,

Convention, to which italy was a signatory state.
submitted an application to the High Court of Justice of England and Wales,
Queens Bench Division {Commercial Court) asking, amongst others, for the
grant of an anti-suit injunction to prevent the insurers from taking any fur-
ther steps with regard to the dispute, other than by way of arbitration in

London in accordance with the charter party.'®®

In the first instance, the English High Court ruled in favour of West Tankers

and granted the anti-suit injunction.’® Both insurers appealed against this

8 1bid.
78 |bid.
130 15id.
181
32 |nig.
' vid.

West Tankers decision op cit para 10.

3% West Tankers decision op cit para 11.
"% Itafian Civil Code 1942. Available at
htto:iwww jus unitn.iYcardozo/obiter dictum/codcivicodeiv.him (last acessed 17 July 2011}

88 West Tankers decision op cit para 11.

187

West Tankers decision op cit para 28..

'8 West Tankers decision op cit para 12.

188

West Tankers decision op cit para 13.
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decision arguing that such an injunction was in contradiction to the Brussels
| Regulation.*®

HOUSE OF LORDS’ ARGUMENTATION '

The House of Lords, as appeliate court, first referred 10 the ECJ's former
jurisdiction in Gasser GmbH v MISAT Sii (thereafter “Gasser v MISAT“'?
and Turner v Grovit (thereafter “Turner v Grovit®) '*, stating that the ECJ
held that an injunction preventing a party from commencing or continuing
proceedings in a court of a Member State based on an exclusive jurisdic-
tion clause is incompatible with the Brussels | Regulation, The Brussels |
Regulation implemented a complete set of uniform rules on the allocation of
jurisdiction between the couris of the Member States, which must trust
each other to adopt those rutes correctly.'™ An anti-suit injunction would
therefore contradict the mutual trust principle. With reference to the present
case, the House of Lords held that the principle of mutual trust could not be
extended to arbitration since the Brussels | Regulation explicitly exempis
arbitration in its art 1(2)(d).'* According to the House of Lords, the Brussels
| Regulation's allocation of jurisdiction, whase key factor for conferring
jurisdiction was the domicile of the respondent, was above all not right for
the purpose of international arbitration in which the parties base the choice
of the place of arbitration and the governing law on neutrality, the availab-
ility of legal services and 2 contained and effective supervisory jurisdic-
tion.'®® Since there was no set of uniform community rules applying in arbi-
tration, the necessary condition that mutual trust between the courts of the

Member States may be established and applied was not given."¥

tn this regard, the House of Lords referred to Marc Rich & Co AG v Societa
ftaliana impianti PA (thereafter "The Atlantic Emperor™}'® and Van Uden

"% \west Tankers decision op cit para 13.

" West Tankers Inc v Ras Riunione Adriatica di Sicurta SpA and Others (2007) UKHL 4
Session 2006-07 (thereafter “House of Lords’ deciston”).

%2 (Case C-116/02) [2003] ECR 1-14693 (thereafter “Gasser v MISAT").

B (Case C-159/02) {2004) ECR 1 — 3565 (thereafter “Turner v Grovit*).

'™ House of Lords’ decision op cit para 10.

' House of Lords’ decision op cit para 12.

196 1hid,
87 thid.

198 (C-190/89) [1991] ECR I-3855 (thereafter "The Atlantic Emperor”).



Maritime BV v Deco-Line (thereafter "Van Uden v Deco-l.:’ru';'")199 in which
the ECJ held that the arbitration exclusion of the Brussels | Regulation in-
cluded court proceedings whose subject-matter was arbitration and that the
subject-matter of such proceedings is arbitration if the proceedings are
aimed at the protection of the right to have the dispute determined by arbi-
tration.?®® Applying those criteria to the present case, the House of Lords
found that the English proceedings served to protect the contractual right to
have the dispute determined by arbitration®®’, and hence were not covered
by the scope of the Brussels | Regulation. in their opinion, the ltalian court
had iurisdiction under the Brussels | Regulation over the tort-based claim,
but the English restraining order headed for the performance of the arbitra-
tion clause in the charter party, which served the purpose not to invoke the
ltalian court's jurisdiction.?” The House of Lords abolished the contrary ar-
gument that a conflict with the Brussels | Regulation was given whenever a
party was restrained from instituting or continuing praceedings for which a
Member State court had jurisdiction under the Brussels | Regulation, even
when the restraining order was issued in proceedings not covered by the
Brusseils | Regulation, since such an order wauld indirectly interfere with

the jurisdiction of that other court.?

The maost important argument of the House of Lords was the practical re-
ality of arbitration as a method of resolving commercial disputes.?® In their
view, it was a valuable tool for the court of the seat of arbitration exercising
supervisory jurisdiction over the arbitration, as it promoted legal certainty
and reduced the possibility of conflict between the arbitration award and the
judgment of a national court.?® They also found that it was the free choice
of the parties to conclude an arbitration agreement and that such party au-
tonomy sheould be respected. Thus, in any disputes not covered by the
Brussels | Regulation, the Member States should leave the decision of the

validity of the arbitration agreement to the arbifrators or the courts at the

19 {C-391/95) [19988] ECR |-7091 {thereafier “Van Uden v Deco-Ling”).
20 House of Lords’ decision op cit para 13.

201

22 1hid.
203 1nid.

House of Lords’ decision op cit para 14,

24 House of Lords’ decision op cit para 17.

205 1oid.
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41.

seat of arbitration equally trusting them under the doctrine of Kompetenz-

Kompetenz. 2%

The House of Lords finally raised the argument that if such a legal instru-
ment was also practiced by the courts in other Member States, then the
European Community would be more competitive, compared to other inter-

national arbitration centres such as New York, Bermuda and Singapore.®

INFLUENCE OF PREVIOUS JURISDICTION OF THE ECJ

Gasser v MISAT?®

The decision in Gasser v MISAT was not concerned with the issue of anti-
suit injunctions, but to determine the application of the lis pendens principle

in any circumstance.

The two parties involved, one in Austria and the other in Rome, concluded
an agreement which contained, amongst other provisions, an exclusive
jurisdiction clause in favour of the Austrian courts in case of any contractual
dispute.?®® Nevertheless, MISAT started legal proceedings in an italian
court, whereupon Gasser filed a lawsuit with the agreed Austrian court.*"
The Austrian court stayed its proceedings applying the lis pendens princi-
ple, since the claim in Italy was already pending.”’' Due to the fact that the
parties agreed on an exclusive jurisdiction clause, and that the Italian
courts notoriously take very long to render decisions, the Austrian court ad-
dressed the question to the ECJ as to whether the lis pendens principle ac-
cording to art 21 of the Brussels Convention was absolute and had to be

applied even under the given circumstances 2"

The ECJ ruled that the court first seized of a dispute must always decide on
its jurisdiction first, meanwhile the court second seized has to stay proceed-
ings absolutely independently of any given circumstances, since the lis

pendens principle factors only the chronological order in which the courts

208
207

House of Lords’ decision op cit para 20.
House of Lords" decision op cit para 21.

208 asser v MISAT op cit.

293 Gasser v MISAT op cit para 13 et seq.
20 Gasserv MISAT op cit para 12.

M Gasserv MISAT op cit para 15.

212 Gasser v MISAT op cit para 20.
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4.2,

are seized in.?"® The ECJ stated that even the fact that a party institutes
legal proceedings before a court abviously lacking jurisdiction, and there-
fore acting with the intention of delaying the settlement of the substantive
dispute, does not justify any other interpretation of any praovision of the

Brussels Convention, as deduced from its wording and its purpose”".

In Gasser v MISAT, the ECJ also referred to the trust of the Member States
in each other's legal systems and judicial institutions on which the Brussels

Convention is based on.?*®

Turner v Grovit’™

In Turmer v Grovit, the national English court referred to the ECJ for a pre-
liminary ruling on the guestion as to whether the Brussels Convention al-
lows a court of a Member State to grant an anti-suit injunction to prevent a
party from commencing or centinuing proceedings before a court in anather
Member State, even where that party is acting in bad faith to frustrate the

existing proceedings.?"’

The EC.J touched again an the princigle of mutual trust, which would re-
quire that the interpretation and application of the rules on jurisdiction pro-
vided by the Brussels Convention might be interpreted and applied with the
same authority by each of the courts of the Member States.?'® An anti-suit
injunction would therefore infringe the mutual trust principle, since it inter-
dicts a party to start or continue proceedings before a foreign court on pain
of penalties, which disrespects the foreign court's jurisdiction to determine
the dispute.?™ The principle is in addition reflected when it comes to recog-
nition and enforcement of judgments of Member States, as the jurisdiction
of the court of the Member State of origin may not be reviewed, except in
special circumstances.” The issuance of an anti-suit injunction due to an

abuse of process would always imply an assessment of the appropriate-

213
214

Gasser v MISAT op cit para 54.
Gasser v MISAT op cit para 53.

213 Gasser v MISAT op cit para 72.
28 Turner v Grovit (n 193).

27 Tiimer v Grovit (n 193) para 19.
28 Turner v Grovit (n 193) para 25.

2'2 Turner v Grovit (n 193) para 27.
22

Brussels Convention op cit art 28.
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4.3.

ness of bringing proceedings before a court of another Member State.”’
However, such an assessment would undermine the principle of mutual

trust being the foundation of the Brussels Convention.”?

The Atlantic Emperor’”

The Atlantic Emperor was concerned with the extent to which the Brussels
Convention excludes arbitration. Societa ltaliana Impianti refused to appoint
an arbitrator to impede the constitution of the arbitral tribunal with its seat in
London.”* Marc Rich & Co AG therefore commenced proceedings before
the High Court of Justice in Londen for the appointment of an arbitrator.
Societa ltaliana Impianti contested the jurisdiction of the court in London,
arguing that the Brussels Convention was applicable since its art 1(2){4}
does not include proceedings before national courts and that the lalian
courts would have to appoint the arbitrator according to art 2 of the Brus-

sels Convention. %2

In this respect, the ECJ had to decide whether the scope of the Brussels
Convention covered a court action regarding the appeintment of an arbitra-
tor and, in the affirmative, whether the decision of the preliminary issue re-
garding the existeﬁce and validity of the arbitration agreement brought up in

the same court action was also covered.?®

The ECJ ruled that the Brussels Convention excludes arbitration in its en-
tirety since it was already administered by international conventions.?’ Fur-
thermare, it held that 'the appointment of an arbitrator by a national court is
a measure adopted by the State as part of the process of setting arbitration
proceedings in motion' and that 'such a measure therefore comes within
the sphere of arbitration and is thus covered by the exclusion contained in
art 1(2)(4) of the Convention'®. It further ruled that only the matter in dis-
pute decided whether the Brussels Convention covers such a dispute, and

if the matter in dispute as such was not covered by its scope then any pre-

pral

22 Trmer v Grovit (n 193) para 28.
8 The Atlantic Emperor op cit.
24 The Atlantic Emperor op cit para 6.

225
226

The Atlantic Emperor op cit para 7.
The Atlantic Emperor op cit para 11.

27 The Atlantic Emperor op cit para 18.

228

The Atlantic Emperor op cit para 19,
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4.4,

timinary issue to be decided for the determination of the dispute could not
justify the application of the Brussels Convention.?® Therefore, the ap-
pointment of an arbitrator, falling under the arbitration exclusion of the

Brussels Convention, was not covered by the latter.?

Van Uden v Deco-Line™

In Van Uden v Deco-Line, the claimant commenced arbitration proceedings
based on the arbitraticn agreement in the business contract with Deco-Line
for unpaid debt, and additionally applied to the national court for an interim
injunction with regard to the same debts due under the business con-
tract.®? According to art 24 of the Brussels Convention (corresponding to
art 31 of the Brussels | Regulation) an application for provisional measures
may be made to the courts of a Contracting State as may be available
under the law of that State, even if, under the Brussels Convention, the
courts of another Contracting State have jurisdiction as to the substance of
the matter. Jurisdiction in this case was contested based on the fact that
the principle proceedings were subject to an arbitration agreement, so that

arl 24 of the Brussels Cenvention was not applicable.

With respect to the court proceedings for the interim injunction, one of the
questions referred to the ECJ was if the existence of an arbitration agree-
ment has the effect of excluding an application for interim measures from

the scope of the Brussels Convention.

The ECJ stated that an interim measure is in general not ancillary, but par-
allel to arbitration proceedings depending on its subject-matter.? If that
subject-matter falls within the scope of the Brussels Convention, art 24
would apply, provided that there was a real connection between the sub-
ject-matter of the applied provisional measures and the territorial jurisdic-
tion of the court seized for such measures. Furthermore, the ECJ deter-
mined that proceedings ancillary to arbitration proceedings, such as the

appointment or dismissal of arbitrators, the fixing of the place of arbitration

2 The Atlantic Emperor op cit para 26.
20 The Atfantic Emperor op cit para 29.

2N
232

Van Uden v Deco-Line op cit.
Van Uden v Deco-Line op cit para 9 et seq.

23 Van Uden v Deco-Line op cit para 17.
234 vvan Uden v Deco-Line op cit para 33 et seq.
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4.5,

or the extension of the time-limit for making awards, falls outside of the
scope of the Brussels Regulation.”® The ECJ finally decided that the in-
terim measure applied for in Van Uden v Deco-Line was parallel to the arbi-

tration proceedings, and so was not covered by the arbitration exception.

Appraisal of the Previous Jurisdiction of the EC.)

None of the dedisions discussed above were explicitly concerned with anti-
suit injunctions in connection with arbitration, but they all had their influence

on the outcome of West Tankers.

The ruling in Gasser v MISAT made clear that even in the case of an exclu-
sive jurisdiction agreement there is no use of a means such as an anti-suit
injunction, Since a party would most likely file for an anti-suit injunction
when a lawsuit was already pending in a court other than the one agreed
on, that court second seized issuing an anti-suit injunction instead of stay-
ing proceedings would, in doing so, always infringe the lis pendens princi-
ple interpreted in that rigid way. The decision wholly embodies that it only
matters how fast a party institutes legal proceedings when a dispute first
arises. As a consequence, parties might be reluctant to negotiate a private
settlement and start legal proceedings right away, which further burden the
often already overloaded courts. Gasser v MISAT already curtailed the
possibility to largely use anti-suit injunctions and showed the negative ap-

proach of the ECJ towards that procedural tool.

The same is true for Turner v Grovit where the ECJ directly linked the in-
compatibility of anti-suit injunctions and the concept of mutual trust on
which the Brussels Convention is based. As rightly described, the concept
of mutual trust, as peinted out by the ECJ, almest amounts to blind faith in
the decisions and judgments of a foreign court and goes far beyond the

concept of comity of nation.”®

The Atlantic Emperor and Van Uden v Deco-Line were both relevant since
they further interpreted and clarified the scope of the arbitration exception
and the relationship between arbitral and state court proceedings. The

statement that arbitration is excluded in its entirety, including ancillary is-

235 \an Uden v Deco-Line op cit para 32.
#8 Hueske W op cit at 435.
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sues in connection with arbitral proceedings brought up before national
courts, raised hope that there may still be a field of application for anti-suit
injunctions, Although it must be considersd that the ECJ could not come to
any other conclusion in the Aflantic Emperor, as the Brussels Convention
does not contain any provisions regarding the allocation of jurisdiction for
proceedings such as the dismissal or appointment of arbitrators.?” Overall,
the ECJ was unable to give a general definition and the scope of ancillary
proceedings as opposed to parallel proceedings. This left the question
open as to whether state court proceedings regarding the issue of an anti-
suit injunction in disputes which the parties made subject to arbitration are
also ancillary proceedings and thus are excluded from the scape of the
Brussels | Regulation.?® However, some commentators believe that it can
be concluded frem the Atlantic Emperor that anti-suit injunction proceed-
ings supporting an arbitration agreement are not covered by the arbitration
exception, and are thus falling within the scope of the Brussels | Regula-

tion.%®

THE QUESTION REFERRED TO THE ECJ IN WEST TANKERS

Therefore, it does not come as a surprise that the House of Lords, in the
West Tankers Decision, finally referred the following question for a prelimi-

nary ruling to the ECJ:

‘Is it consistent with Regulation No 44/2001 for a court of a Member State
to make an order to restrain a person from commencing or continuing pro-
ceedings in another Member State on the ground that such proceedings

are in breach of an arbitration agreement?'#*

OPINION OF THE ADVOCATE GENERAL KOKOTT

In the forefront of the ECJ's final decision, Advocate General Kokott deliv-

ered a detailed opinion on 4 September 2008, dealing with all the argu-

2% |limer M Naumann | "Yet another blow: Anti-suit injunctions in support of arbitration
agreements within the European Union (2007) 10(5) International Arbitration Law Review
147 at 149.

238 |pid.,
239 |bid.

240 \Wast Tankers decision op cit para 18.
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ments brought forward by the House of Lords.”' Since the reasoning of the
ECJ in the judgment itself was rather moderate and referred constantly to
the opinion given by the Advocate General, her reasoning will be high-
lighted first.

The Advocate General stated that according to the previous jurisdiction of
the ECJ the courts of one Member State could not issue an anti-suit injunc-
tion to restrain legal proceedings already pending in the cours of another
Member State.2*2 Although it remained unclear if this would be the case
with regard to arbitration proceedings, as the Brussels | Regulation deals
primarily with the recognition and enforcement of judgments from one

Member State in another Member State, and explicitly excludes arbitration.

She agreed with the House of Lords that the statements in the ECJ's previ-
ous case law in Turner v Grovit based on the Brussels Convention, could
generally be applied in cases in which ratione temporis the Brussels |
Regulation was applicable, since the Brussels | Regulation was intended as
an update of the Brussels Convention and not implementing any change of

structure or basic principles.?*®

The Advocate General first altercated with the exclusicn of arbitration from
the scope of the Brussels | Regulation, and held that it was firstly important
to assess in relation to which proceedings, i.e. the court proceedings in
England or in Haly, the scope of application of the Brussels | Regulation

had to be determined.?

She contradicted the House of Lords argumentation that the Turner v Grovit
case could not be applied as it was not related to arbitral proceedings,
whereas the issue of an anti-suit injunction in the present proceedings in
England fell within the arbitration exception, so that the Brussels | Regula-
tion was not applicable and therefore not infringed.?*® The Advocate Gen-
eral saw the proceedings before the state court in ltaly and the implications

of a restraining arder thereon as the determining factors, and not the Eng-

21 Allianz SpA (formery Riunione Adriatica di Sicurla SpA) v West Tankers Inc, (C-185/07)
L2008] ECR 1-663, (thereafter “Opinion Kokotf"}.

2 Turner v Grovit (N 193), Gasser v MISAT op cit.

243 Opinion Kokott op cit para 28.

244 Opinion Kokott op cit para 31.

245

Opinion Kokott op cit para 32.

42



lish proceedings. She further stated that Turner v Grovit explicitly em-
phasized that the anti-suit injunction violated the Brussels Convention due
o its implications on the foreign proceedings, even under the assumption

that it was a procedural measure and therefore a matter of state law only.**®

Thus the Advocate General considered that the decisive question in deter-

mining whether or not the arbitration exception applied was not:

‘Whether the application for an anti-suit injunction --in this case the pro-
ceedings before the English courts--falls within the scope of application of
the Regulation' but rather, ‘whether the proceedings against which the anti-
suit injunction is directed - the proceedings before the court in Syracuse -

do so0".%¥

Furthermore, she stated that the violation of the principle of mutual trust in
Turner v Grovit does not require that the proceedings regarding the issue of
an anti-suit injunction, and the foreign proceedings which would be barred
by that injunction, be covered by the scope of the Brussels | Regulation.
The principle of mutuai trust could even be violated by a decision outside of
the scope of the Brussels 1 Regulation, when as a consequence such deci-
sion would impair the court of ancther Member State from exercising its
competence under the Brussels | Regulation®”® since procedural state law
must not interfere with the Brussels | Regulation, and hinder its effective-
ness.?® Applying Turner v Grovit led her again to the conclusion that it had
to be determined if the Brussels | Regulation applied te the proceedings
against which the anti-suit injunction was addressed, i.e. the proceedings in

Italy 2>

To answer that question, the Advocate General turned te the definition of
arbitration in the sense of art 1(2)(d) of the Brussels | Regulation, adverting
fo the dispute of the Anglo-Saxan and the continental Eurcpean scholars,
as o what extent arbitration should be excluded.”® On the one hand, the

Anglo-Saxon schocol of law wanted a broad interpretation of arbitration

246 Opinion Kokott op cit para 33.
247 (.-

Ibid.
248 QOpinion Kokott op cit para 34.
248 Opirion Kokott op cit para 36.
250 Opinion Kokott op cit para 37.
5% Opinion Kokott op cit para 33.
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meaning that state courts, apart from the state court at the seat of arbitra-
tion, were completely excluded whenever the setttement of 2 dispute was
contractually referred to arbitration, and that the exclusion alsc stretches
out over secondary disputes connected with that initial dispute.?®® On the
other hand, the continental European scholars see state courts proceed-
ings only as a part of arbitration and therefore excluded, when they refer to
arbitration proceedings, ‘whether concluded, in progress or to be started’ **
This controversy was not just a theoretical one, according to the Advocate
General, as it had an impact on the aliocation of jurisdiction with regard to
the examination of the effectiveness and scope of the arbitration agree-
ment.** Furthermore, a Member State following the Anglo-Saxon approach
could refuse the recognition and enforcement of judgments given in disre-

spect of an arbitration agreement.?*®

The House of Lords - following the Anglo-Saxon approach - were of the
opinion that only the arbitral tribunal and the national courts at the seat of
arbitration in London have jurisdiction to answer that question, but not the
courts in ltaly. Consequently, an anti-suil injunction was issued on the
grounds that the dispute before the English courts arose from the charter
party and that the insurers were also subject to the arbitration agreement,

since they subrogated to the insured’s rights under the charter party.?®

The Advocate General then applied the two approaches on the present
case. She agreed with the House of Lords that the Anglo-Saxen approach
would not determine the subject-matter of the Italian dispute, but only i this
dispute was covered by an arbitration agreement. As this was true for the
present case, only the arbitral tribunal and the courts at the seat of the tri-

bunal would have jurisdiction according to the Anglo-Saxan approach.?®’

Following the continental European approach, it would first be assessed
whether the claim for damages was covered by the scope of the Brussels |

Regulation, and secondly if it foresees a legal venue in Italy.™ If these
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questions could be answered in the affirmative, the court would be entitled
to examine whether the arbitration exception applies and whether the arbi-
tration agreement was valid in case of an objection of lack of jurisdiction.?>
Under the prevailing circumstances, the court had to refer the parties to ar-

bitration according to the New York Convention,

Since the wording of the Brussels | Regulation did not give any guidance on
the interpretation of the arbitration exclusion, the Advocate General referred
to the Schlosser”™ and the Evrigenis and Kerameus®® Report, and the
ECJ's previous jurisdiction in the Atfantic Emperor and Van Uden v Deco-
Line. In Schlosser's view, the former Brussels Convention did not only ex-
clude ancillary court proceedings, such as the appointment or dismissal of
arbitrators or the fixing of the place of arbitration a judgment, but also ‘a
judgment determining whether an arbitration agreement is valid or not, cr
because it is invalid ordering the parties not to continue the arbitration pro-
ceedings’®®. As opposed to that, the Evrigenis and Kerameus Report ex-
cludes court proceedings 'which are directly concerned with arbitration as
the principal issue’, so that the court is therefore instrumental for the arbitral
proceedings®®, but includes proceedings whose subject is to incidentally
verify the validity of an arbitration agreement invoked by a litigant to object
to the jurisdiction of that court.®®® Referring to the ECJ's previous jurisdic-
tion, the Advocate General ascertained that in the Atfantic Emperor the ECJ
had differentiated between the subject-matter and preliminary issues of
legal proceedings and had concluded that the Brussels Convention cannot
be applicable on a preliminary issue, in a dispute that itself falls outside the

scope of the Brussels Convention by reason of its subject-matter.®® In her

%5 |bid.

%% New York Convention op cit art 2(3).

%1 gchlosser P “Report on the Convention on the Association of the Kingdom of Denmark,
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opinion, in Van Uden v Deco-Line, the ECJ again pointed out that the sub-
stantive subject-matter of a dispute is decisive to answer the question of
whether or not it falls under the arbitration exclusion.” Consequently, she
held that this decision could not be interpreted in the way that preliminary
issues, such as the examination of the existence of an effective arbitration
agreement cavering the subject-matter of the dispute, were eliminated from

the jurisdiction of state courts.?®

The Advocate General determined the subject-matter of the proceedings
before the courts in Italy as a claim in tort or possibly in contract, but cer-
fainly not in arbitration. The Brussels | Regulation provides for the allocation
of jurisdiction in contractual®® as well as tort-based?® claims, so that the
claim before the Italian courts was therefore within its scope.?' Further-
more, she held that the ‘existence and applicability of the arbitration clause
merely constitute a preliminary issue which the court seized must address
when examining whether it has jurisdiction’®? and that such preliminary is-

sue could not change the subject-matter of the dispute.

She further referred to the decision in Gasser v MISAT, where the conclu-
sion could be drawn that every court is entitled to assess its own jurisdiction
according to the doctrine of Kompetenz-Kompetenz, particularly when first
seized, even if there was an alleged exclusive jurisdiction clause referring
to the subject-matter of the dispute to the court second seized. She held
that the same principle applied in case of an alleged arbitration agreement
referring to the subject-matter of the dispute to arbitration.?” In her opinion,
such examination of jurisdiction would also comgprise the examination of the
validity and scope of such agreement put forward as a preliminary issue 2’*
If that would not be the case, then any party could avert state court pro-
ceedings by alleging that the parties concluded an arbitration agreement in

respect of that dispute.?® It was also no longer possible for a party to insti-
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tute legal proceedings before a state cour, being of the opinion that an ar-
bitral agreement was invalid or inapplicable, since the state court would not
be entitled to assess the invalidity or inapplicability of such agreement.?’
She concluded that this would amourd to a violation of the principle of effet
utile, which was a general principle of Community law and one of the

fundamental rights protected in the Community.*”’

According to the Advocate General, the New York Convention stipulated
the same procedure. Whenever a state court's jurisdiction was contested
on the basis of an arbitration agreement, the state court had the right to
examine whether the subject-matter of a claim can be subject to arbitration
under its national law, i.e. is it arbitral at all, whether the parties concluded
an arbitration agreement in that matter the court is seized with, and whether
or not the arbitration agreement is null and void, inoperative or incapable of
being performed.?’® She stated that under the New York Convention, every
court was entitled to assess these conditions, not only the arbitral tribunal
or the state court at the seat of the arbitral tribunal. In her opinion, the
scope of the Brussels | Regulation need not be limited further as what was
provided for in the New York Convention since arbitration was excluded
from the Brussels | Regulation solely {¢ avoid any interference with the ap-

plication of the New York Convention.®”

Finally, the Advocate General found that the existence of an arbitration
agreement did not yet exclude the legal relationship subject to that agree-
ment from the Brussels | Regulation, which had to be applied depending on
the substantive subject-matter. Furthermore, she determined that the pre-
liminary issue of the existence of a valid and applicable arbitration agree-
ment, to be addressed by the court seized, was a separate issue. As a
conclusion, ‘an anti-suit injunction which restrains a party in that situation
from commencing or continuing proceedings before the national court of a
Member State interferes with proceedings which fall within the scope of the

Regulation’.?®
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The Advocate General then turned to the argument of the House of
Lords®®' regarding the practical reality of arbitration.® The Advocate Gen-
eral emphasized that simple economic reasons would not justify a violation
of Community law®. Furthermore, the interpretation of the Brussels |
Regulation given would account for individual autonomy of the parties as
well as for the respect for the international rules on arbitration.”® State
court proceedings in a matter referred to arbitration, would only take place if
one of the parties were of the opinion that the arbitration agreement was
not valid or applicable, so that the parties’ consensus with respect to the
dispute submitted to arbitration was not established®® and the individual
autonomy of the parties would not be disrespected. Furthermore, since a
state court, due to the New York Convention, had to refer the parties to ar-
bitration, in case the arbitration agreement was valid and applicable and
arbitration could not be circumvented *® Moreover, she pointed out that the
issue of an anti-suit injunction might lead to an arbitral award whose recog-
nition and enforcement under the New York Convention®®” could later be re-
jected by a state court, in case that court considers the respective claim
brought before an arbitral tribunal should have been brought before a state

court instead, according to the Brussels | Regulation.

The Advocate General then pointed out that it was possible under the cur-
rent legislation that both, a state court competent, according to the Brussels
| Regulation, and an arbitral tribunal set in motion due to an arbitration
agreement, could be seized and thus could come to divergent decisions re-
garding the validity and applicability of the arbitration agreement. If both of
them draw the conclusion to have jurisdiction, two conflicting decisions on

the merits could result, which should be avoided as far as possible.

Nevertheless, she did net consider the issue of a unilateral anti-suit injunc-
tion as a suitable sclution, in particular since other state courts could follow

the English example and also impose anti-suit injuncticns. In the end, the
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jurisdiction implementing the highest sanctions for contempt of court order

will triumph 2%

Finally, on the basis of all these considerations, the Advocate General was
of the opinion that the issue of an anti-suit injunction in the present case
was not compatible with the Brussels § Regulation,?

7. THE EJC’'s REASONING AND DECISION®®®

As in the House of Lords' decision and in the opinion of the Advocate Gen-
eral, the ECJ highlighted the relevant legal framework to be applied®' and
gave a résumé of the facts of the case.” It then briefly listed the argu-

ments of the House of Lords again.”®

Referring 1o the Atiantic Emperor and Van Uden v MISAT, the ECJ held
that only the subject-matter of the dispute was decisive in order to deter-
mine if it was covered by the scope of the Brussels | Regulation, whereas
the subject-matter was defined by the nature of the rights which protection
was pursued by these proceedings.”® According to the ECJ, the English
proceedings concerning the issue of an anti-suit injunction could therefore
not fall within the scope of the Brussels | Regulation.?® Nevertheless, the
purpose of the Brussels | Regulation could still be negatively affected in
cases where these proceedings would hinder a court of another Member
State 1o exercise its jurisdictional authority, as provided for in the Brussels |
Regulation *® Thus, consistent with the Advocate General's opinion, the
ECJ held that # had to determine whether the subject-matter of the Italian
proceedings was covered by the Brussels | Reguiation and if so, how the

anti-suit injunction would affect these proceedings.?’

The ECJ then confirmed the Advocate General, stating that if the subject-

matter of a dispute, i.e. the nature of the rights 1o be protected in proceed-
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ings, came within the scope of the Brussels | Regulation, an incidental
question in connection with that dispute such as the validity and applic-
ability of an alleged arbitration agreement was also covered by the latter,*%
Furthermore, the ECJ pointed to the Evrigenis and Kerameus Report,
which confirmed this interpretation of the arbitration exclusion.?®® West
Tankers based its objection of lack of jurisdiction of the Italian court on the
existence of an arbitration agreement between the parties.*® Since the Ital-
ian court generally had junsdictional authority, according to the Brussels |
Regulation due to the contractual or tort-based nature of the claims, it also
had the authority 1o incidentally examine the validity and applicability of the
alleged arbitration agreement in order to be able to finally conclude on its
jurisdiction.®®" The issue of an anti-suit injunction in the English proceed-
ings, even if not directly addressed to the ltalian court, would foreclose the

latter to do so,3%

The ECJ held that an anti-suit injunction alsc contradicted the Kompetenz-
Kompetenz doctrine®®, which was elsewhere mirrored in the Brussels |
Regulation’s recognition and enforcement proceedings, which did not allow
for a review of the Member State's court jurisdiction in the main proceed-
ings except for a few exceptions. According 1o the ECJ, the Brussels |
Regulation directly defined the jurisdiction of a Member State’'s court in a
dispute, so that the courts of a Member State are on a par applying those
rules, and no court of a Member State was in a better position to decide on

the other court’s jurisdiction.®™

The ECJ alsc pointed out that an anti-suit injunction would deny the princi-
ple of mutual trust which the Brussels | Regulation was based on.*® Finally,
the ECJ added that if a Member State’s court could not assess preliminary
issues concerning its jurisdiction, a party was able to avoid state court pro-
ceedings solely through the objection of a lack of jurisdiction based on an

arbitration agreement. Thus, access to the court was no longer guaranteed
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8.1.

and the counterparty would lose a form of judicial protection to which it was
entitled to according to the Brussels | Regulation.®® The ECJ then men-

tioned that the New York Canvention also confirmed this COFIC|LISi0I"I.3°7

The ECJ concluded, based on its considerations that the question referred
to by the House of Lords was in the negative and that anti-suit injunctions in
support of an arbitration agreement were not compatible with the Brussels |

Regulation.

CRITICAL ASSESSMENT OF THE WEST TANKERS DECISION AND ITS REASONING

Relevance of the ltalian and English Proceedings

The House of Lords’ argument focussed only on the English proceedings in
order to determine whether the subject-matter lies within the scope of the
Brussels | Regulation, whereas the ECJ found that the impact of the Eng-
lish proceedings on the ltalian proceedings have to be taken into account
and finally determined the Italian proceedings as relevant alone. Both the
ECJ and the House of Lords agreed insofar as they considered the English
proceedings concerning arbitration as outside, and the ltalian proceedings
concerning a tort claim as inside of the scope of application. The disagree-
ment lay within the fact that, according to the ECJ, any restraining order
preventing a party from invoking a jurisdiction provided for by the Brussels |
Regulation would infringe the latter, at least indirectly, whereas the House
of Lords — referring to Schlosser®® - abolished this argument as divorced
from reality. The reasoning of the ECJ referred to the effet utile, i.e. the
principle of effective judicial protection, which the Brussels | Regulation is
based on and which was, in its opinien, undermined by a resfraining order

since the right of access to courts would not be guaranteed anymore, 3

Therefore, in my opinion, the ECJ in fact gave its reasoning as to why the
subject-matter of the ltalian proceedings was relevant®', but failed to ex-

plain why the subject-matter of the English proceedings could entirely be
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disregarded, in particular because it was considered to be outside the

scope.

In my opinion, both proceedings are closely related and the focus cannot
just lie on one of them. In this connection, attention has to be drawn to the
fact that English anti-suit injunction proceedings could have been invoked
even if proceedings abroad were not yet instituted. English courts may
grant anti-suit injunctions restraining foreign proceedings in general.*" In
such cases, the argumentation of the ECJ would fall short under the as-
pects: a) that there was no state court involved (yet), b) that it was not even
sure if there ever would be and c) one could only guess on what
grounds/subject-matter the party in alleged breach of the arbitration agree-
ment would base such claim. But the allocation of jurisdiction according to
the Brussels | Regulation often depends on the subject-matter of the claim,
apart from the main principle that a party domiciled in 2 Member State shall
be sued in the courts of that Member State.*'? Consequently, the jurisdic-
tion of a Member State court could not be assessed (or at most in an ab-
stract way), therefore the conclusion that the Brussels | Regulation was in-
directly violated by the fact that a court of a Member State was deprived of
exercising its jurisdictional power under the Brussels | Regulation could not

be drawn in such a case.

Limiting its considerations on the ltalian proceedings, the ECJ could also
avoid arguing with a substantive part of the reasoning of the House of
Lords in explaining why the Brussels | Regulation was not applicable.*™

The absence of such reasoning is regrettable, since the anti-suit injunction,
in connection with arbitration in the EU, was a highly controversial topic for
a long time meaning that only a comprehensive and detailed reaspning
would have been adequate and would have a chance to quiet the minds.
Such modest reasoning is also likely to raise reasonable suspicion that the
decision was given more out of practical reasons than based on a sound

legal argument.
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739.
312

Brussels | Regutation op cit art 2.

313 santomauro P ‘Sense and Sensibility: Reviewing West Tankers and Cealing with its Im-
plications in the Wake of the Reform of the EC Regutation 44/2001’ (2010) 6(2) Journal of
Private International Law 281 at 287.

52



8.2

I would even go as far as to agree with some of the commentators who
state that the admissibility of an anti-suit injunction in a Community context
involving two Member State courts would require consideration of both pro-

ceedings as a global, systemic perspective.™

Principle of Effet Utile or Effective Judicial Protection

The Advocate General, as well as the ECJ, briefly stated that the grant of a
restraining order in English proceedings would amount to an infringement
of the principle of effet utile or effective judicial protection, on which the
Brussels | Regulation was based.*™ Unfortunately, neither the Advocate

General nor the ECJ went into further detail in this respect.

The principle of effet utile in European law is well established.>'® It means
that the courts of the Member States have to make sure that national rules
and legislation do not hinder the effectiveness of European law*" Thus,
they have to comply with European law where it explicilly applies and aveid
the application of any national rules impairing EU legislation.*"® The princi-
ple of effet utile is a consequence of the general predominance of EU law
over national legislation.>”® The ECJ simply referred to the decision in
Turner v Grovit and pointed out that the effectiveness of the Brussels |
Regulation was impaired by the use of anti-suit injunctions, even if one
holds that they are a procedural means of national law and even if the
Brussels | Regulation did not directly apply to the English anti-suit injunction
proceedings, since the implications imposed on the proceedings to be re-

strained interfere with the aims of the Brussels | Regulation.™?

Other commentators were of the same opinion as the ECJ, stating that the
fact that the English proceedings fell outside the scope of the Brussels )

Regulation would not hinder the applicability of the principle of effet utite,
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since the Italian court would be impaired to exercise its jurisdiction accord-
ing to the Brussels | Regutation.*”' One commentator went into further de-
tail by stating that the House of Lords’ argument that the indirect interfer-
ence in foreign proceedings by the grant of an anti-suit injunction was di-
vorced from reality was not a sufficient legally finding considering the deci-
sion in Tumner v Grovit.**? Furthermore, he added that even if addressed to
the party, the anti-suit injunction has an effect on the court proceedings if
the claimant is restrained from continuing and has to end the proceedings
since the state court cannot continue the proceedings on its own accord.*®
Referring to Gasser v MISAT and Turner v Grovil, he stated that the inter-
ference, therefore, impeded the effectiveness of the Brussels | Regulation
in achieving a free movement of decisions, which on the other hand was
based on the principles of mutual trust and mutual recognition.*** In his
opinion, these principles could be affected even if there was no uniform set
of rules for arbitration.*® He argued that these principles were deduced
from the aim of recognition and thus exceeded mere jurisdicticnal con-
cerns. The consequence was that they always applied, as long as the deci-
sion 10 be recognised came within the scope of the Brussels | Regula-
tion.*® Finally he stated, among others®?, that the anti-suit injunction would
also contradict the effectiveness of art 35(3) of the Brussels | Regulation

since it would result in a review of the jurisdiction ex ante.>®

As opposed to that, others did not approve the reasoning of the ECJ.* Ac-
cording to one commentator, the ECJ's approach did not acknowledge that
the decision to conclude an agreement to arbitrate is a consensual one and
happens voluntarily. So, in his opinion, the parties must abide to their con-
tractual obligation in the event of a dispute and should not be allowed to in-

stitute legal proceedings before a state court in the hope to circumvent arbi-
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tral prc:ceedings.330 Another commentator pointed mainly to the fact that the
injunction relief did not touch upon the Italian court's competence tc test the
arbitration agreement, as it was up to the respective claimant, i.e. in the
present case Allianz, to discontinue the proceedings, and that this was a

choice a claimant always had. >

These arguments show their emphasis on the fact that the English courts
assess the conduct of the anti-suit injunction defendant in the foreign pro-
ceedings rather than the jurisdiction of the foreign court. But in my opinion
this is not the point. The ECJ's argument has to be questioned insofar as it
did not explain why the principle in the Turner v Grovit decision was applic-
able, although it concerned anti-suit injunctions in state court proceedings
in two different Member States so that both proceedings fell under the
Brussels | Regulation. The principle of effet utile does, in my opinion, only
apply if European law is applicable. However, this was only true for the Htal-
ian proceedings and not for the English proceedings. Therefore, the pringi-
pte of effet utile has to be assessed together with the scope of the arbitra-

tion exclusion under the Brussels | Regulation.

The reasoning of one commentator who agreed with the ECJ is also not
fully convincing.> | do agree insofar that an indirect interference with the
foreign court’s jurisdiction, in the case of an anti-suit injunction in protection
of an exclusive jurisdiction agreement, can definitely be answered in the af-
firmative, as already established in Tumer v Grovit. Although these con-
siderations again disregard that the main proceedings were allegedly out-
side the scope of the Brussels | Regulation based on the agreement of the
parties to arbitrate a possible dispute. His argumentation is a circular rea-
soning, because the ECJ itself determined that there is mutual trust and re-
cognition between the Member States under the Brussels | Regulation,
since there is a uniform set of rules available under the latter. In light of his
explanations that there were no uniform set of rules for arbitration and also
no general “mutual trust” between the Member States outside of the Brus-
sels | Regulation®®, his final conclusion that the aim of recognition makes

the principles still applicable is rather surprising. The aim of a treaty is only

30 geriki H op cit (n 329) at 30.
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8.3,

relevant in case the treaty is applicable at all. Furthermore, | do not agree
that the aim of the free movement of decisions is impaired, since it is at
least controversial if a decision of a Member State, in disrespect of an arbi-
tration agreement, can be recognised and enforced under the Brussels |
Regulation. With respect to art 35(3) of the Brussels | Regufation, it has
fo be said that this provision only prohibits an ex post examination of the
jurisdiction of a Member State court - thus it says ncthing about an ex ante

examination.

As recognized rightly by a commentator ‘Reintroducing the powers of
national courts based on potential secondary effects risks seriously diluting

the strength of arbitration as a private form of dispute resolution’.**

The Right of Access to Courts

Closely related to the principle of effet utile is the right of access to courts.
The Advocate General and the ECJ briefly stated that the grant of a re-
straining order in the English proceedings would amount to an infringement
of the right of access to courts, as provided for in the Brussels | Regula-
tion.* Again, the ECJ does not deliver any thorough statement. As op-
posed to that, some commentators went into delail in this respect. It was
held that the influence of the anti-suit injunction proceedings on the Italian
proceedings touched upon the guarantee of judicial protection, which asks
for the free access 1o the courts of the Member States enabled through the
jurisdictional heads in the Brussels | Regulation. He held that this was an
essential objective of the latter® and therefore referred to the relevant pro-
visions of the EU Treaty and the Human Rights Convention, which both
have to be considered while interpreting the Brussels | Regulation.”® He
weighed this argument against the argument that the parties, while entering

an arbitration agreement freely and wilfully, decided not to apply these
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jurisdictional rules.** The question here was if and to what extent such
right could be waived.*® He argued that the jurisdiction of a certain judicial
body, under the Brussels | Regulation, was generated in the very moment
the prerequisites of the respective provision were given. Thus, a party only
needed to activate that court’s power to rule, He then followed that even if
‘both the arbitral tribunal and the court are entrusted to decide on the exist-
ence of an agreement, surely the tribunal (or, for that rmatter, the courts
supporting it) is not in any better position than the court whose default juris-

diction “has been taken away” — on the contrary’. >’

Alleviative, he added that it was not always for the court with default juris-
diction to decide on the existence of an arbitration agreement, but at least
in case a party instituted proceedings before it. He then concluded consis-
tently with the ECJ, that otherwise court proceedings could be avoided by
the simple allegation that there was an arbitration agreément. Thus, ac-
cording to that, since the anti-suit injunction would hinder the party to act in
court, that party would no longer be in a position to object to the arbitral tri-
bunal's jurisdiction by bringing up state court proceedings before the com-
petent Member State court, and would therefore loose the right to judicial
protection. He also dismissed the argument that an ex post legal protectian
through a court, after an arbitral award was rendered, would be sufficient.
Furthermore, in his opinion the dispute over the existence of an arbitration
agreement actually showed a lack of consensus as to whether the parties
wanted to remove the state courts from their legal relationship, so that a
court second seized for the grant of an anti-suit injunction should not antici-
pate this decision.*? He pointed out that while ane party has the possibility
to start arbitral proceedings according to the arbitration agreement, the
other party must have the possibility to defend itself and to start court pro-
ceedings before the court that was competent in case the arbitration
agreement was not valid. According to him, the breach of an arbitral
agreement could, on a substantive level, possibly lead to compensation,

but not to the loss of the right to legal protection before a national court,>?
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30 |hid.
31 bid.
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342 gantomauro P op cit at 290.
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Finally, he stated that the single focus on the ltalian proceedings, as well as
the statement that both proceedings do not need to be covered by the
scope of the Brussels | Regulation, was justified since legal protection must
outweighed private autonomy, just as an objection of lack of jurisdiction be-
fore a national court based on an arbitral agreement by the respondent and
anti-suit injunctiocn seeker must prevail over the application of an anti-suit

injunction of the latter.>*

Though | find this reascning to be, in some parts, plausibie, | cannot ap-
prove of it in every respect. He explains the different views of the House of
Lords and the ECJ by referring to the fundamental difference of the Anglo-
American and the Continental-European legal tradition to deal with jurisdic-
tional issues, stating that the Anglo-American tradition sees the matter from
a private law perspective, whereas the Continental-European approach
sees it in terms of public law. Consequently, from the public law aspect, the
right to go to court dominates whereas from the private law aspect the con-
tractual ‘right not to be sued abroad' clause from the arbifral agreement is
relevant. He then rightly identifies the relevant question as to whether and
to what extent a party can waive the right of judicial protection, but then
fails to adequately give reasons for his conciusion as to why judicial protec-
tion shall precede party autonomy. In my opinion, it is not obvious why par-
ties in international commercial arbitration, generally familiar with business
contracts and abie to independently decide upon their business matters,

must be protected.

Although he is, in general, right that jurisdiction already originated in the
very moment the respeclive facts and prerequisites under the Brussels |
Regulation are given and jurisdiction only needs to he invoked, this is only
true if there is no arbitral agreement. Due {o the arbitral agreement the par-
ties clearly excluded the allocation of jurisdiction according to the Brussels |
Regulation. Furthermore, his conclusion that the arbitral fribunal or the sup-
porting courts are in no better position to decide over the arbitral agreement
than the court whose jurisdiction "has been taken” away, defalcates exactly
that this was the will of the parties involved while concluding an arbitration
agreement. The European Court of Human Rights ruled in this respect that

a party, if not under duress, might waive this right by a freely chasen exclu-

344 santomauro P op cit at 291.
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sive arbitration agreement.**” So the right for judicial protection is not en-
dangered, but has simply shifted to another authority, i.e. the arbitral tribu-
nal, due to the free will of the parties, Furthermore, an arbitral award is
generally subject to a national court’s review in the appellate proceedings
and later in the recognition and enforcement procedures.*® The argument
that an ex post legal protection would, in many cases, not be sufficient is
not convincing in my opinion, since the party which initially concluded an
arbitration agreement should face a disadvantage rather than the party ad-
hering to that agreement. The only reason he adduced why the access 0
court should prevail the autcnomy of the parties is that in case of a disputed
arbitration agreement, there is apparently no consensus between the par-
ties as to whether both parties wanted ta exclude the state courts or not. So
for him the party autonomy is actually respected. The Advocate General®’
used this argument to counter the House of Lords’ argumentation, with re-
spect to the practical reality of arbitral proceedings.*® However, this argu-
ment pays no attention te the problem that a party may well start court pro-
ceedings in disrespect of an arbitration agreement as a tactical manceuvre,
in order to simply delay or avoid arbitral proceedings. Other commentators
have also pointed this out.>*® Tactical litigation is often used in commercial
arbitration, as the amount in dispute is often very high so the parties would
tend to use all means possible. In any case, the various decisians of Eng-
lish courts and the ECJ show that parties often disagree as to whether the

arbitration agreement is valid and applicable when a dispute arises.**

Moreover, the opinicn of the House of Lords that only the arbitral tribunal
and the courts at the seat of the arbitration are in a positicn to decide on
the existence of the arbitral agreement does not deprive a party from con-
testing the existence of the arbitration agreement in these proceedings.
Thus it cannot be said that this party is defenceless. It is indeed — as stated
by other commentators - not obvious as to why a party instituting legal pro-

ceedings in apparent breach of an arbitration agreement should be offered

5 Deweer v Belgium (1980) 2 EHRR 439 para 49.

38 See for example Uncitral Model Law op cit Chapter 7 and 8.
*7 Opinion Kokott op ¢it para 67.

*2 See below s IV/6.

2 Seriki H op cit (n 329) at 29.
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8.4.

more protection than a party which simply wants to abide by the agreed

terms and therefore enforce the arbitration agreement.®

Therefore, the argument of a violation of the right for judicial protection is
not entirely convincing, but it is regrettable that the ECJ did not assess this

problem in more detail.

Scope of Article 1(2}{d) of the Brussels | Regulation

The ECJ only referred to its previous jurisdiction and the Advocate Gen-
eral’s opinion, stating that the subject-matter of the dispute itself is decisive
in order to determine whether the Brussels | Regulation was applicable.
Concluding that the objection of a lack of jurisdiction, based on the con-
tested validity and application of an arbitration agreement, is only an inci-
dental question in the dispute concerning a tort-based claim; the ltalian
proceedings were nct covered by the arbitration exclusion. As opposed to
the General Advocate, the ECJ did not deal in detail with the scope of the
arbitration exclusion and its application to incidental questions, but implicitly
dismissed the House of Lords’ broad approach of the interpretation by con-

centrating on the substantive subject-matter of the dispute.*

Various ccmmentators dealt with the interpretation of the scope either in
the forefront of or after the West Tankers decision. A lot of them strongly re-
jected the narrow interpretation of the ECJ on good grounds®®: others fol-
lowed the ECJ** or came to the conclusion that this question could be left
open.*” Since the ECJ, once again, did not go into much detail, the most
important reasons stated by these authors, as well as my own conclusion,

will be given below.

One commentator contradicted the three basic arguments of the Advocate
General in respect of the scope of application. She considered the Gasser
v MISAT decision on which the Advocate General relied on as not applic-

able, since it dealt with an exclusive jurisdiction clause and not an arbitra-

%7 Dutson S Howart M op cit at 339.
32 West Tankers decision op cit para 26.
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Requejo M op cit at 252; Seriki H ‘Litigating in Breach of Arbitration: What exactly does

Article 1{4) of the Brussels Convention cover? (2000) 66(1) Arbitration 49 at 52; Fentimann
R op cit at 279; Dutson S Howarth M op cit at 338;
33 Santomauro P op cit at 291; Dutta A Heinze C A op cit at 416 et seq.
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tion agreement. Turning to the Atlantic Emperor she stated that the Advo-
cate General’s argument was sensu contrario.® [n her opinion, the ECJ's
decision only determined that any preliminary issue to be decided for the
determination of the dispute would not lead to the application of the Brus-
sels Convention in case the main subject-matier of the dispute was not co-
vered by its scope.®® She then questioned the assertion made by the
Evrigenis/Kerameus Report accerding to which ‘the preliminary issue con-
cerning an arbitration clause follows the system applicable to the principal
issue when the Brussels Convention/Regulation apply to the latter' > Ac-
cording to her, it is controversial if a judgment of a2 Member State court
must be recognised when given in disregard of an arbitration agreement.
Therefore, the argument that legal security is jeopardized if the preliminary
issue, which could be raised in a dispute at any time, would influence the
applicability of the Brussels | Regulation cn the main proceedings was not
convincing. Due to the insecurity with regard to the recegnition and en-
forcement of a decision in disrespect of an arbitral agreement this problem
was therefore for her only postponed to the recognition and enfercement
procedure.”™™ On the other hand, if one assumed that such judgment had to
be recognised in the Member States, it would in fact mean that Community
trust would go beyond the Brussels | Regulation, covering the subject of ar-
bitration as well. Therefore, in her opinion, there is no security in respect of
the treatment of preliminary issues.*® Furthermore, she rightly stated that
there are different kinds of preliminary issues that might have an influence
on deciding whether the Community systerm is applicable.*® In her opinion,
‘an issue concerning an excluded subject-matter (the resolution of which
will affect the bias of the resolution an the merits) is not the same as a pre-
liminary issue concerning whether the subject- matter is excluded by Art 1.2
of the Regulation’ since ‘in the latter case there is a query prior to determin-

ing the applicability of the Community scheme’,>®

3% Requejo op cit at 339.

37 |big.

38 Evrigenis D | Kerameus K D ap cit para 35.
359 Reguejo op cit at 339.

0 1bid.
31 1bid.
32 |bid.
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in my opinion, she rendered the reasoning of the Advocate General and the
ECJ invalid based on the ECJ's previous jurisdiction, since the cases re-
ferred to where either not concerned with arbitration®® or else the decision
could not or would not only be interpreted that way*®. Indeed, the reason-
ing in the Atlantic Emperor does not necessarily allow the conclusion as
drawn in West Tankers that whenever the subject-matter of a dispute
comes within the scope of the Brussels | Regulation, any preliminary issue
raised with regard to that dispute which itself is not covered by the latter
does not have any influence of its applicability. She also rightly recognised
that a decision of the ltalian court disrespecting the arbitration agreement
might lead to a refusal of recognition and enforcement hence only postpon-
ing the problem to a later stage. However, the most important of her argu-
ments is indeed if one could treat all preliminary issues the same way. A
preliminary issue concerning the court’'s competence ratione materiae and
a preliminary issue concerning the question of the right legal venue when
the jurisdiction of that court is contested, based on an exclusive jurisdiction
clause, must be treated differently. In the first case, the applicability of the
Brussels | Regulation is questioned in whole, as the Brussels | Regulation
does not cover arbitration. Whereas in the latter case, the Brussels | Regu-
lation is applicable to both proceedings and cnly the relevant provisions to

be applied are controversial.

One of the commentators brought up another argument. In his opinion, if
one assumed that the dispute was covered, one would actually assume
that the courts at the domicile of the counterparty were competent to de-
termine the dispute, which would destroy the aim of arbitration which is to
provide a passibility to resolve disputes in a neutral environment.**® Accord-
ing to him, the statement in the Atlantic Emperor that arbitration was ex-
cluded in its entirety, including court proceedings brought before national
courts, was in favour of the argument that a dispute about the validity of an
arbitration agreement was not covered by the scope of the Brussels Con-
vention.”® He even questioned if the categorization of the issue of the va-

lidity of an arbitration agreement, as an incidental issue to arbitration, was

3 Gasser v MISAT op cit.
%9 The Atlantic Emperor op cit.
%5 Seriki H op cit (n 353) at 52.

5 |bid.
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correct, as once this issue was on the table it turned into a central question,
no matter if it was raised in a procedural or a substantive context.*® | agree
with this argument, since the allocation of jurisdiction under the Brussels |
Regulation does not attend to the individual particulars of international arbi-
tration, precisely because other international treaties already covered the

arbitration matter.

Another commentator mainly agreed with the Advocate General that a pre-
liminary issue could be raised at any time, and that it would be against legal
certainty if the nature of such issue would change the classification of the
proceedings every time. However, in my opinion, this argument does not
differentiate between different preliminary issues, nor does it take into ac-
count why arbitration was excluded. The arbitration exclusion was imple-
mented in order to prevent any interference with cther treaties, in particular
the New York Convention. if such proceedings were not excluded, it might
result in two conflicting judgments, one given in the arbitral proceedings,
one in the state court proceedings. Both could be recognisable under the
New York Convention and under the Brussels | Regulation respectivety,®
Consequently, the New York Convention would in fact be impaired. Thus,
the arbitration exclusion must have a broad interpretation in order to avoid
such interference. Article 71(1} of the Brussels Convention states that it
shall not affect any [other] Conventions to which the Member States are

parties and therefore also supports this conclusion.®®

Another convincing aspect in my eyes, is that arbitration does not have the
same support in all Member States and that the treatment of the efficacy of
an arbitration agreement, as an incidental question, does not seem to take
arbitration seriously. Moreover, a party intending to avoid arbitral proceed-
ings might choose to start legal proceedings before a court of a Member
State which is known to be averse to arbitration, and thus would not uphold

the arbitration agreement >

7 1pid.

8 At least if the state court judgment is given hefore the arbitral award and one tends to
follow a widespread opinion that judgments in disrespect of an arbitration agreement have to
recegnised and enforced under the Brussels | Regulation.

389 Lehmann M ‘Anti-suit injunctions zum Schutz internationaler Schiedsvereinbarungen und
der EuGVOO' (2009) 62(23) Neue Juristische Wochenschrift Volume 1645 at 1647,

370 Kuipers JJ 'Party Autcnomy in the Brussels | Regulation and Rome | Ragulation and the
Evropean Court of Justice’ (2009) 10 German Law Journal 1505 at 1516.
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Authoritative European scholars generally approve the application of the
Brussels 1 Regulation on proceedings concerning the grant for an anti-suit
injuncticn when the main dispute is allegedly subject to an arbitration
agreement.’” Consequently, they consider anti-suit injunctions as incom-
patible with the Brussels | Reguiation. At the same time however, they con-
sider the main proceedings for declaratory relief on the subject of the effi-
cacy of an arbitration agreement as being excluded from the scope of the
Brussels | Regulation.’”? The antagonism of that approach is, in my view,
{hat the Brussels | Regulation does not cover proceedings concerning the
validity and application of an agreement to arbitrate, whereas a preliminary
issue in refation to the very same matter is considered as covered, as oth-

ers have also recognised.”

The ECJ gives no explanation of reasoning either and once again it is

therefore not convincing in this respect.

Principle of Separability

The principle of separability in arbitration means that the arbitration agree-
ment in a contract is considered to be separate from the main contract of
which it is a pant, and thus survives even i the main contract is termi-
nated.”™ The concept of separability is today generally recognised in all

developed arbitration jurisdictions.””

In connection with the interpretation of the scope of the arbitration exclusion
by the ECJ, it has been argued that this approach disrespects the concept
of separability®®, since in case of the existence of an arbitration clause, any
injunction granted would be related to the arbitration agreement and not to
the substantive dispute between the parties.”” in my opinion, this maybe
true, but considering the arbifration agreement as a separate contract

would also speak for an autonomous tie of the question of validity and ap-

s

Geimer R Schitze RA Europidisches Ziviiprozessrecht 3ed (2010) 107; Kropholler J

Europtiisches Zivilverfahrensrecht Bed (2005) B8.
372 Geimer R Schiitze RA op cit 106.
33 putson S Howarth M op cit 339.
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plicability of such agreement, instead of treating it as a mere preliminary is-

sue.

On the other hand, it was poinied out that the attention on the Halian pro-
ceedings as the relevant ones interfered with the principle of separability. >
According to them, the English proceedings were concerned with the at-
tempt to give effect to the arbitration agreement, which was a separate
claim from that regarding the duties and rights underlying the main contract
between the parties.*”® Indeed, it was rightly recognized that the principle of
separability would have delivered an approach to reach the conclusion that
the preliminary question of the existence of an arbitration agreement was

not covered by the Brussels | Regulation.

Principle of Kompetenz-Kompetenz

The ECJ further stated, by pointing to Gasser v MISAT, that an anti-suit in-
junction would also disrespect the general principle according o which
every court seized is entitled to determine its own jurisdiction according to
the applicable law.*® The considerations of the ECJ referred to art 27 and
28 of the Brussels | Regulation, granting exclusive jurisdiction to the court
first seized. However this argument of the ECJ can very well be reversed.
The Kompetenz-Kompetenz doctrine is also a principle widely accepted in
international arbitration.®' Every arbitral tribunal has the power to investi-
gate its own jurisdiction, which is of course then subject to a review by the
competent national courts.®® In contrast to the decision in Gasser V Mi-
SAT, where the anti-suit injunction was granted in protection of an exclu-
sive jurisdiction clause, in the presented case it concerns an arbitration
clause. Thus it can be held that the arbitral tribunal should first assess a
questioned arbitration agreement. Rightly, this has been recognized by

other commentators.>®

ie 0O

'‘Gallaghan K Singh S 'Arbitration and the Brussels Regulation: Where now?' (2009)

3(1) Dispute Resolution International 31 at 36.
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Principle of Mutual Trust

The ECJ referred again to the principle of mutual trust on which the Turner
v Grovif decision was based, and stated that even proceedings which fell

outside the scope of arbitration could infringe the principle of mutual trust.

The statement of the ECJ raised many critics®®, but also had its suppont-
ers.3® The critics mainly argued that the principle of mutual trust was not
touched upen, since the Brussels | Regulation’s rules concerning parallel
proceedings were not applicable in case the anti-suit injunction proceedings
were intended to give effect to an arbitration agreement.®® Other critics
pointed out that the principle of mutual trust did not, in general, account for
the different civil procedure systems present in the Member States, and
that it was therefore questionable as to why an English court should trust
that the parties were referred to arbitration by another Member State
court.® Mareover, the absolute priority given to the court first seized was
criticized, and a more discriminatory application of the principle was de-
manded in order to recognise the significance of and to give priority to the

arbitration agreement.?®?

The critics of course, quite rightly, persisted in their viewpoint that this prin-
ciple was only relevant in case the Brussels | Regulation was applicable at
all. Thus, using a broad interpretation of the scope of the Brussels | Regula-
tion or else considering the English proceedings as relevant toc {which
were not within the scope of the Brussels | Regulation} consequently leads
to the non-application of the Brussels | Regulation. As a result, the court is
not bound by the rules of the Brussels | Regulation and consequently not
by a principle underlying these rules - in particular when based on reci-
procity. If such principles had applied nonetheless, there was no need 1o
exclude any fields of law from the Brussels | Regulation. The Member
States did not commit themseives to mutual trust in the field of arbitration
which, in my eyes, includes the decision over the efficacy of an arbitration

agreement.

34 Schlosser P op cit at 489; Dutson S Howarth M op cit at 340; Fentimann R op cit at 280.
¥ gantomauro P op cit at 293; lllmer M Naumann | op cit at 155 et seq.

8 gchlosser P op cit at 489; Fentimann R op cit at 280.

%7 Dutson S Howarth M op cit at 340,
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Furthermore, it seems that the ECJ uses the principle of mutual trust in
order to overcome the sometimes very different procedural and substantive
laws of the Member States which remain applicable, besides the Brussels |

Regulation.

New York Convention

The Advocate General, as well as the ECJ, sees their argumentation that
the anti-suit injunction interfered with the right of the court first seized to
examine its jurisdiction as confirmed by art 2(3) of the New York Conven-
tion. Article 2(3) provides that a court refers the parties to arbitration in case
it considers the efficacy of the arbitration agreement as given.*® Thus, the
right to examine the arbitration agreement seems not to be reserved for the
arbitral tribunal or the courts at the seat of arbitration only, which has been

noted by other comments too.**®

The ECJ's approach has also been criticized. ™' It was argued that the in-
terpretation of art 2{3) of the New York Convention has to take inta account
the principle of Kompetence-Kompetence, meaning that the arhitral tribunal
should determine its jurisdiction in the first instance. Accordingly, in their
opinign the matter should be referred to arbitration except in rare cases
when an arbitral agreement was null and void, incperative or incapable of
being performed. Thus, for them, the Kompetenz-Kompetenz principle

made specific sense against the background of this interpretation.

Others brought up the same argument. According to them, under art 2{3)
the foreign court was not in a position {o hear substantive arguments con-
cerning the jurisdiction of the arbitral tribunal until the latter had itself the
opportunity to do so. So the ltalian court only had to assess whether an ar-
bitration agreement existed. They considered this recognition of priority and
systematic referral to the arbitral tribunal as consistent with the obligations
under the New York Convention, which, according to art 711}, prevail the

Brussels | Regulation. As a result, they were aof the opinion that the English

289 Opinion Kokott op cit para 55, West Tankers decision op cit .
% Santomauro P op cit at 292.

o
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anti-suit injunction could only interfere with the functianing of the New York

Convention and not the Brussels | Regulation.

The ECJ is correct in that, according to the New York Canvention, the court
should not refer the parties to arbitration without examination of the arbitra-
tion agreement - but it is indeed questionable how far the foreign court shall
conduct this examination. In light of the Kompetenz-Kompetenz principle,
the proposed reluctance in this respect is justified. The parties had agreed
to arbitrate and therefore to exclude national courts, thus they believed that
the arbitral tribunal or the courts at the seat of arbitration would examine

the arbitral agreement.

In my opinion, the conclusion that art 2(3) of the New York Convention
supports the ECJ's argument disregards that the mere fact that the New
York Convention only provides for the examination of the arbitration
agreement by a court in general, It certainly does net say anything about
the admissibility of anti-suit injunctions. Since there were two court pro-
ceedings and potentially one arbitral proceedings involved in the present
case, the New York Convention was only useful if it contained substantive
procedural rules, in particular with regard to lis pendens and parallel pro-
ceedings. Therefore, | do not see that the New York Convention supports

the interpretation given by the ECJ.

Practical Reality of Arbitration

The ECJ did not even address the argument of the House of Lords that the
practical reality of arbitration required the English courls to grant anti-suit
injunctions. The Advocate General dismissed it, stating that economic rea-
sons could never justify a breach of Community law, but considered that in
the present case the interpretation of the Brussels | Regulation did respect

individual autonomy and the operation of arbitration.

The argument of the House of Lords was a desperate last attempt to pre-
serve the anti-suit injunction as an old English precedural tool developed
over centuries, rather than a real argument. The EU, as a Community, op-
erates according to the rule-of-law principle, so it has to abide by the law
independently from the economic outcome or else it would have to change

the respective law. So | agree with the Advocate General that if it were not
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9.2.

3.3.

for other arguments, she could not foliow the House of Lords purely be-

cause of economic reasgns,

CONSEQUENCE OF WEST TANKERS

Elimination of Anti-suit Injunctions in the EU

The West Tankers decision, first and foremost, without doubt barred the
use of anti-suit injunctions and left no room for this common law remedy
within the EU. Another practical consequence resulting from that decision is
that a party must always object lo a national courl’s jurisdiction in order to
achieve a referral to arbitration, since the possibility to restrain the claimant

in that courts’ proceeding is no longer given.

increase of Forum Shopping and Parallel Proceedings

The West Tankers decision gives cause for concern in that the use of tacti-
cal litigation and parallel proceedings will increase in connection with arbi-
tration under the Brussels | Reguiation *? Indeed, the West Tankers case

unfolded even more its potential to use abusive tactical litigation.**

A party could even go so far as to choose_a court of a Member State, pro-
vided that such court would be competent under the Brussels | Regulation,
which is known to be opposed to arbitration and thus more likely to con-
sider an arbitration agreement as not valid or applicable. For the other
party, this would at least mean a delay and further costs, or in the worst

case, the loss of a resolution of the dispute by arbitration.

Increase of Conflicting Decisions

It was revealed that a party not willing to adhere to an arbitration agreement
could institite legal proceedings in a more favoured jurisdiction. If the
counterparty would contest the jurisdiction of such a court due to the arbi-
tration agreement, the validity of the arbitration agreement would be as-
sessed as a preliminary question as to which extent the Brusseis 1 Regula-

tion covers the subject of arbitration, due to the West Tankers decision > ¥

*2 butson S Howarth M op cit at 337.
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3 Inid.
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a court would declare its jurisdiction white arbitral proceedings are taking
place, then the probability that two conflicting judgments would result is
very high. However even if this is not the case, it still gives a party an effec-

tive tool to delay or even avoid arbitral proceedings.®®

94, Conflict of Recognition and Enforcement Procedures

As has been remarked above®™, if the arbitral tribunal, as well as the state
court seized, would declare to have jurisdiction over the case, two poten-
tially conflicting decisions could be given. As a result, there would be an ar-
bitral award which could be recognised and enforced under the New York
Convention, and a judgment of a court of a Member State which could be
recognised and enforced under the Brussels | Regulation®”. This would
create a conflict between the Brussels | Regulation and the New York Con-
venticn. This is exactly the situation that should have been avoided by the

exclusion of arbitration from the scope of the Brussels | Regulation.>®®

However, the resolution of this conflict in favour of the New York Conven-
tion according o art 71(1) of the Brussels | Regulation would render the
West Tankers decision meaningless, since it protects the Halian proceed-

ings, but not the judgment given in these proceedings.**®

| also agree with a further conclusion, which argues that it is highly ques-
tionable if recognition and enforcement of a judgment given in disrespect of
an arbitration agreement could stili be refused on the grounds of the order
public reservation, according to ar 34(1) of the Brussels | Regulation.*®
The inadmissibifity of anti-suit injunctions was based on the Brusseis |
Regulation’s interdiction to assess the jurisdiction of the court of another
Member State, thus a judgment given by a court of a Member State an-

swering its jurisdiction in the affirmative can no longer be challenged.*®’'

395 Impact Assessment op cit 37.

¥ See above s V/5/5.4.

*7 n case one follows the position of some jurisdictions that a judgment even if it disres-
pects an arbitration agreement is recognisable and enforceable under the Brussels 1 Regula-
tion.

3% gee also Lehmann M op cit at 1647,

9 See also Lehmann M opcit at 1847,
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9.6.

10,

10.1.

Influence of London as Place of Arbitration

Many commenis were of the opinion that London would not suffer a de-
crease in arbitration proceedings in case of a general inadmissibility of anti-
suit injunctions. The main reason for this was that other European arbitra-
tian venues, such as Zurich, Paris or Steckholm do not have such a remedy
at hand, but are nevertheless poputar * and that London has to offer other
advantages as a place of arbitration'®, such as the availability of skilled
professionals or accommodation, security, accessibility and public trans-

port.

It is true that other arbitration centres in Europe are popular even without
such remedy. However these places still have all the advantages they had
before West Tankers, whereas London has now lost at least one of them.
Thus, when parties now evaluate between London and another European
city as a place of arbitration, and favours both places, there is no specialty
such as the anti-suit injunction advocating for London. In the end, | do
agree that the influence could only be minor, since all the other factors in-

fluencing this choice are, in my opinion, more impartant.

Importance of the Draft of the Arbitration Agreement

Last but not least, in light of this decision, the importance of the draft of a
clear and valid arbitration agreement cannot be overstated, as has rightly

been recognised. ‘¥

IMPACT ON FURTHER ARBITRAL PROCEEDINGS IN SWITZERLAND

Circumstances of the Case

In connection with Switzerland, the questian remains if the English courts
had to abide by the preliminary ruling in West Tankers when applying the

Lugano Convention in a comparable situation. Such a situation could arise

402
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if twa parties conclude an arbitration agreement, determining the seat of
arbitration in London, and one of these parties starts courts proceedings in
Switzerland in disrespect of said agreement, provided that the Lugano
Cenvention and not the Brussels | Regulation was applicable. The question
here is if the other party could then start proceedings before English courts,
submitting an application for the grant of an anti-suit injunction in order to

prevent the counterparty from continuing the Swiss proceedings.

Application of the Lugano Convention

As opposed to Switzerland, which is enly bound by the Lugano Convention,
the EU Member States are bound by the Brussels | Regulation and the
Lugane Convention. Article 64 of the Lugano Convention therefore deter-

mines the relationship between the latter and the Brussels | Regulation.

The basic principle is that the courts of the Member States of the EU have
o apply the Brussels | Regulation with regard to persons domiciled in the
Member States. There are a few exceptions from this general principle, but
only one of them is relevant for the case at hand. All courts, whether sub-
ject to the Brussels | Regulation and the Lugano Convention or only the lat-
ter, have to apply the Lugano Convention if the defendant is domiciled in

the territory of a State that is only bound by the L.ugano Convention.*®

If a party would commence anti-suit injunction proceedings before an Eng-
lish court, the English court enly had to apply the Lugano Convention if the
defendant was domiciled in Switzerland. If this was not the case, the Eng-
lish courts have to apply the Brussels | Regulation, under which they could
nct issue an anti-suit injunction due to the West Tankers decision. How-
ever, the Lugano Convention might be applicable under these circum-
stances, meaning that the implications of the West Tankers decision have

to be analysed.

405

Pocar F 'Explanatory Report Convention on jurisdiction and the recognition and enforce-

ment of judgments in civil and commercial matters signed in Lugano on 30 October 2007
{2009) OJ C 319/01 para 197. Available at hitp:/feur-

lex.europa.eu/Notice.do?val=506024 cs&lang=endlist=506024:cs 506115:c5 506143.¢5 506

105:¢5 506106 cs,506113:¢5 506122:c5 50614 5:c5,506108:¢5 506124 :cs.8pos=1&page=1&

nbl=618pys=10&hwords= (last accessed 28 February 2011),
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Relevant Provisions of the Lugano Convention

According to art 1 of the Protocol 2 to the Lugano Convention, any court
has the obligation to apply and interpret the Convention paying due account
to the principles laid down by any relevant decision concerning the provi-
sion{s) concerned or any similar provision(s) of the 1988 Lugano Conven-
tion, and the instruments referred to in art 64(1) of the Convention rendered
by the courts of the States bound by this Convention, and by the ECJ.*®

One of the instruments referred to in art 654(1) is the Brussels | Regulation.

Since the provisions of the Brussels | Regulation and the Lugano Conven-
tion conform te one another except for minor deviations, the EU and EFTA
Member States wanted to avoid conflicting interpretations in order to
achieve the same level of flow of judgments between them. Therefore, the
interpretation of the provisions of the Lugano Convention and the ones of
the Brussels | Regulation should be as uniferm as possible so that they are
fully parallel.*” When the two texts differ, the courts of the signatory States
of the Lugano Convention have only to take account of judgments applying

the Lugano Convention that are delivered by national courts.*®

According to art 2 of the Protocol 2, the courts of the Member States of the
EU may refer provisions of the Lugano Convention to the ECJ for prelimi-
nary rulings on their interpretation, since the Luganc Cenvention is part of
Community law. Furthermore, if a preliminary ruling was achieved on the in-
terpretation of the Brussels | Regulation, and these provisions were identi-
cal to those of the Lugano Convention, the interpretation given by the ECJ
will be binding for the courts of the Member States of the EU and they
would have to apply it in deciding the dispute.*®

Conclusion

In the West Tankers decision the ECJ had to apply art 1{1) and 1(2)} regard-
ing the scope of application of the Brussels | Regulation and art 5 regarding

the allocation of jurisdiction for delictual claims.*'® These provisions are ex-

406 Lugano Convention op cit protocol no 2 art 1{1),
7 pocar F op cit para 197.

108 |big.

403 |hid.,
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West Tankers decision op ¢it para 5 et seq.
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actly the same as in the Lugano Convention. Thus, the English courts have
to follow the preliminary ruling of the ECJ given in West Tankers when ap-

plying the Lugano Convention.

Consequently, if a party would apply for an anti-suit injunciion before Eng-
lish courts, in the case where there was a state court proceeding in Switzer-
land in alleged disrespect of an arbitration agreement, the English courts
could not issue an anti-suit injunction since they are bound by the ruling of

the West Tankers decision.

IMPACT ON FURTHER ARBITRAL PRQCEEDINGS QUTSIDE EURQPE

Circumstances of the Case

The West Tankers decision clearly abolished the use of anti-suit injunctions
within the EU and the EFTA Member States. So this leaves the question as
to whether English courts could issue anti-suit injunctions in order to sup-
port an arbitration agreement, if the proceedings to be restrained were not
instituted in these States and the seat of arbitration were in London. The

ECJ did not yet rule on this question.

Applicability of the Principles referred to in West Tankers

English courts continued issuing restraining orders in relation to non-EU
parties after the West Tankers decision, so it is clear that they assume they
are still entitled to do so0.*" This seems rather obvious since the ECJ de-
cided against restraining, orders based on the applicability of the Brussels |
Regulation and the principles it is based on. The Brussels | Regulation is
generally only applicable if the defendant is domiciled in a Member State.**2
Consequently, if the defendant is a non-EU party domiciled outside the EU,
then the Brussels | Regulation is not applicable and underlying principles
cannot be violated. Nevertheless, the ECJ's consideration that its reasoning
was also supported by art 2{3) of the New York Convention raised doubts
as to whether this meant that the West Tankers decision also applied in re-

lation to signatory states of the New York Convention. However, in my opin-

1 Roger Shashous, Rodemadan Holdings Limited, Stancroft Trust Limited v Mukesh
Sharma {2009) EWHC 957; Skype Technologies v Joltid Ltd & others (2009) EWHC 2783,
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Brussels | Regulation op cit art 4(1).
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ion, in cannot be concluded from the reasoning of the ECJ that the same
principles of the Brussels | Regulation apply to the New York Convention.
Thus, there are no such "Convention rights" in relation to the New York

Convention, as has been rightly recognized by the English Courts.*'"*

Conclusion

In consideration of the explanations above, it can be said that the West
Tankers decision had no impact on arbitral proceedings outside Europe.
Neveriheless, a definite answer can only be given if the ECJ would rule on

such question.

Final Conclusion

The answer fo the preliminary question in West Tankers was not easy to
give, since criticism had to be expected, whatever the decision turned out

to be.

The ECJ considered the ratione materiae of the Italian proceedings within
the scope of the Brussels | Regulation, since it was not a proceeding di-
rectly concerned with arbitration, i.e. a paraflel and not an ancillary pro-
ceeding to a possible arbitral proceeding. Therefore, the English anti-suit
injunction would indirectly hinder the ltalian court to decide its jurisdiction
according to the Brussels | Regulation, and would thus impede the effec-
tiveness of the latter. The result of this approach is inconsistent, as the ital-
ian proceedings come within the scope of the Brussels | Regulation, but the
latter would no longer be applicable to constitute the jurisdiction of the Ital-
ian court, in case this court would consider the arbitral agreement as valid
and binding. In which case, the ltalian proceedings would fall under the ar-
bitration exception according to art 1{2)(d) of the Brussels | Regulation, and
the court would have to revert the pariies to arbitration under the New York
Convention. 22 Such a result, which has rightly been described as para-

dox’", would require a more profound examination and reasoning than the
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Roger Shashoua, Rodemadan Holdings Limited, Stancroft Trust Limited v Mukesh

Sharma op cit para 36 et seqgs.
4% Dutta A Heinze C op cit 418.

4% Ibig.
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one given by the ECJ. In particular, the ECJ should have explained why it
did not matter that the English proceedings fell oulside the scope of the

Brussels | Regulation.

The same conclusion has to be drawn when the ECJ refers to a violation of
the effet utile principle and the right of access to courts, based on its previ-
ous case law*™ to reason the incompatibility of an anti-suit injunction with
the Brussels | Regulation in the present case. The West Tankers decision
fails to address why the jurisdiction in Turner v Grovit was applicable to the
present case, even though the parties did not have an arbitral agreement

and only court proceedings were involved,

With regard to the explanations regarding the scope of application of the
Brussels | Regulation, the West Tankers decision also lacks a sound argu-
mentation as to why the Brussels | Regulation covers proceedings in which
the validity and application of an agreement to arbifrate is raised as a pre-
liminary question, whereas main proceedings for declaratory relief on the
same subject are considered as not covered. Furthermore, it fails to pres-
ent the reasons why the scope of applicability has to be interpreted in such
a narrow way. The principle of severability, on the other hand, does argue
for an autonomous consideration of the arbitration agreement instead of

examining it as a mere preliminary issue.

The Kompetenz-Kompetenz principle is also not conducive to the reasoning
of the ECJ. The considerations refer to art 27 and 28 of the Brussels |
Regqulation dealing with the allocation of jurisdiction in a case where two
courts of different Member States are involved. Since the parties in West
Tankers concluded an arbitral agreement to refer their disputes to arbitra-
tion, art 27 and 28 are not applicable, therefore even these considerations

do not lead to the intended conclusion.

The principle of mutual trust is generally recognized. However, the ECJ
failed to explain why this principle is applicable, although the Brussels |
Regulation was not applicable on the English proceedings. The New Yoark

Convention is also not an argument against the compatibility of anti-suit in-

416

Turner v Grovit (n 193).
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junctions with the Brussels | Regulation, since it does not contain substan-

tive procedural rules.

So, in my opinicn, the reasoning of the decision was much more disap-
pointing than the outcome. As has been explained above, a lot of relevant
questions were not dealt with or else only in a marginal way. The matter in
question had already been subject to several other decisions by the ECJ,
which shows that the question was highly centroversial. This alone should
have been reason enough to delve into it for answers. However the ECJ
missed the opportunity to do so, and preferred instead to go the easy route

ignoring certain questions.

The ECJ applied the Brussels | Regulation in a very strict manner, and
somehow extended its application by stating that the implications imposed
on the other state court proceedings, even if indirect, are sufficient to vio-
late the principles the Brussels | Regulation is based on. In my eyes, this
approach is questionable since its extent cannot be well-defined and hence

might lead to uncertainty amongst practitioners.

As has been explained above, the West Tankers decision might also have
negative consequences. The banning of anti-suit injunctions in connection
with the Brussels | Regulation and the Lugano Convention may lead to an
increase of forum shopping and parallel proceedings and to an increase of
conflicting decisions, which the Brussels | Regulation actually aims to
avoid. Conflicting decisions will, as a consequence, also lead to recognition
and enforcement problems. At the least, the consequences for London as a

place of arbitration are, in my opinion, only minor.

Furthermore, the use of anti-suit injunctions is at least, as yet, not banned if
one of the parties involved is located outside of the EU. Thus, there is still a

field of application left for the anti-suit injunction.

As has been rightly recognized by the Advocale General, the solution to all
these problems lies in the revision of the relevant provisions of the Brussels
| Regulation. A specific rule on the relation between arbitration and court
proceedings, according to which a court whose jurisdiction is contested due
to an alleged arbitration agreement shall stay the proceedings if an arbitral

tribunal has been seized in the case, or court proceedings relating to the
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arbitration agreement have been commenced in the Member State at the
seat of the arbitration, would definitely dispel some of the negative conse-
quences of the West Tankers decision, such as forum shopping, parallel
proceedings and conflicting decisions.*'" Furthermore, a provision stating
that where the existence, validity or effects of the arbitration agreement are
established, the court that stayed its proceedings shall decline jurisdiction
in favour of the respective arbitral tribunal reduces the involvement of state
courts in arbitral proceedings. This will give international commercial arbi-
tration the respect it needs and deserves. Indeed, in light of the explan-

ations above, these changes should be made as soon as possible.

Another aspect of the decision is that there seems to be no possibility to
find a middfe ground between the common law and the civil law approach
when it comes to procedural matters, since they are simply too different.
The common law countries are a minority in Europe. Therefore the Euro-
pean Community law is generally based on and interpreted according to the
civil law approach. This must be frustrating for a country like the United
Kingdom, which can leok back on a long legal tradition, particularly when it
has to bury one of its highly regarded legal institutes. This can lead to a

general displeasure at institutions such as the EU.

Although the outcome of the decision had to be expected, the criticism of
many scholars and practitioners at it was justified. Therefore, it would be
the right step to implement the proposed changes of the Brussels | Regula-

tion and the Lugano Convention®'® as soon as possible.

¥ See also MV IRAN DASTGHAAYB Istamic Republic of lran Shipping Lines v Terra-
Marine SA (19/10) [2010] ZASCA 118 (23 September) at 17 where the Supreme Court of
Appeal of South Africa decided lo stay the proceedings in favour of an arbitral agreement.
418 See above s IV/1/1.4 and IV/1/1.6.
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