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REALISING THE RIGHT TO EDUCATION OF CHILDREN WITH 

DISABILITIES: A CRITICAL ASSESSMENT OF SOUTH AFRICA’S 

LEGISLATIVE AND POLICY FRAMEWORK  

1. CHAPTER 1 - INTRODUCTION 

The right to education is recognised as a fundamental means of realising other human rights.1 

Education is essential for the full development of a person’s personality and mental and physical 

abilities.2 It enhances a person’s ability to survive, develop to their fullest potential, and make 

informed decisions.3 It promotes the ability of persons to actively participate in and contribute to 

a democratic society, and to strive against inequality, intolerance, and unfair discrimination.4 

Education is seen as a method of promoting tolerance and understanding and building cohesion 

amongst all nations and social, political, and religious groups.5 Finally, it reduces the 

exploitation of vulnerable groups by giving them the tools necessary to empower themselves.6  

Despite the universal acceptance of the importance of the right to education, its 

implementation has been deficient.7 South Africa, specifically, which has ratified at least five 

international human rights treaties that apply to education,8 and which has made the right to 

 
1 UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 13: The Right to 

Education (Art. 13 of the Covenant), 8 December 1999, E/C.12/1999/10 at 1. 
2 UN Committee on the Rights of the Child (CRC Committee), General comment No. 1 (2001), Article 29 (1), The 

aims of education, 17 April 2001, CRC/GC/2001/1 at Annex IX. 
3 World Conference on Education for All: Meeting Basic Learning Needs. (1990). World declaration on education 

for all and framework for action to meet basic learning needs adopted by the World Conference on Education for 

All: Meeting Basic Learning Needs, Jomtien, Thailand, 5-9 March 1990. New York, N.Y: Inter-Agency 

Commission (UNDP, UNESCO, UNICEF, World Bank) for the World Conference on Education for All at 

Preamble. 
4 Ibid & South African Schools Act 84 of 1996. 
5 Ibid. 
6 CESCR op cit note 1 at 1. 
7 UN Committee on the Rights of Persons with Disabilities (CRPD Committee), General Comment No. 4 on the 

Right to Inclusive Education, 25 November 2016, CRPD/C/GC/4 at 3. 
8 UN General Assembly, Convention on the Rights of the Child, 20 November 1989, United Nations, Treaty Series, 

vol. 1577; UN General Assembly Convention on the Elimination of All Forms of Discrimination Against Women, 18 

December 1979, United Nations, Treaty Series, vol. 1249; UNESCO, Convention Against Discrimination in 

Education, 14 December 1960; UN General Assembly, Convention on the Rights of Persons with Disabilities: 

resolution / adopted by the General Assembly, 24 January 2007, A/RES/61/106; Organisation of African Unity 

(OAU) African Charter on the Rights and Welfare of the Child, 11 July 1990, CAB/LEG/24.9/49 (1990). 
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access basic education a human right in its constitution,9 has failed to provide education for all.10 

One such group whose right to education has been continuously violated is children with 

disabilities.11 It is estimated that almost 600 000 children with disabilities are currently out of 

school.12 This is an incredibly alarming number. 

This paper argues that a key reason why the right to education for children with 

disabilities has not been adequately realised in South Africa is because of the lack of a 

comprehensive legislative and policy framework to guide implementation. This paper aims to 

determine how the South African legal and policy framework can be transformed to ensure that it 

adequately caters for children with disabilities by considering the legislative and policy gaps that 

exist that have hindered the realisation of the right to education for children with disabilities and 

how they can be remedied.  

Chapter two considers what constitutes a disability by looking at the disability models that 

have been used to define disability. Chapter three considers South Africa’s obligations to provide 

education for children with disabilities under international law. It considers the various treaties 

that South Africa has signed and ratified and the nature and content of its duties under each 

treaty. Chapter four compares the two main methods that have been suggested for educating 

children with disabilities: namely special education and inclusive education. Chapters five and 

six analyse South Africa’s current domestic legislative and policy framework for implementing 

the right to education for children with disabilities and outline the current legislative and 

implementation gaps that have hindered this implementation. Chapter seven provides 

recommendations for the establishment of a legislative and policy framework that can guide the 

effective implementation of the right to education for children with disabilities. 

 

 
9 Constitution of the Republic of South Africa at s29. 
10 Human Rights Watch (HRW) ‘Complicit in Exclusion: South Africa’s Failure to Guarantee an Inclusive 

Education for Children with Disabilities’ (2015) at 36; Raj Mestry ‘A Critical Analysis of the Learners’ 

Constitutional Rights to Basic Education in South African Public Schools’ (2017) 28 KOERS 3 at 3; Crain Soudien, 

Vijay Reddy, & Jaqueline Harvey ‘Chapter 12: The Impact of COVID-19 on a Fragile Education System: The Case 

of South Africa’ in Fernando M. Reimers (Ed) Primary and Secondary Education During Covid-19: Disruptions to 

Educational Opportunity During a Pandemic 2022 at 312 & 313. 
11 Ibid; Timothy Fish Hodgson ‘The Right to Inclusive Education in South Africa: Recreating Disability Apartheid 

Through Failed Inclusion Policies’ (2018) 135 SALJ at 490. 
12 Department of Basic Education (DBE) Report on the Implementation of Education White Paper 6 on Inclusive 

Education. An Overview for the Period: 2013-2015 (2015) at 21. 
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2. CHAPTER 2 - DEFINITIONS OF DISABILITY 

Disability is a difficult concept to define.13 “Definitions of disability vary with the purposes, 

values, and needs, and the intellectual discipline, of the definers.”14 However, models of 

disability have been created to attempt to provide an understanding of disability.15 Models are a 

“set of guiding assumptions, concerns, and propositions about the nature of phenomena or 

human experience.”16 Models aim to provide tools for understanding and guidelines for action.17 

Disability models attempt to define disability by asking what a disability is, who has a disability 

and what the appropriate responses to disability are.18 Three models of disability are discussed 

here: the medical model, the social model, and the human rights model. 

The medical model of disability has the longest history and has been in use for 

centuries.19 Under this model, disability is defined as a “defect, deficiency, dysfunctional, 

abnormality, failing or medical problem that is located within the individual”20 The main 

problem lies within the individual.21 The physical and social environment are seen as fixed and 

the person with the disability must be changed to fit into the environment.22  

Theresia Degener identified two assumptions that flow from the medical model.23 Firstly, 

persons with disabilities require special care as it is impossible for them to function optimally in 

society.24 Persons with disabilities are seen as having needs that cannot be accommodated in the 

normal world and must thus be met in specialised settings.25 This has led to the segregation of 

persons with disabilities through their placement in specialised settings such as special schools.26 

 
13 Julie Smart ‘Models of Disability: The Juxtaposition of Biology and Social Construction’ in T.F. Riggar & Dennis 

R. Maki (eds) Handbook of Rehabilitation Counseling (2004) at 26. 
14 Ibid. 
15 Ibid at 25. 
16Ibid.  
17 Ibid. 
18 Ibid at 26. 
19 Ibid at 30. 
20 Ibid. 
21 Ibid. 
22 Marno Retief & Rantoa Letšosa ‘Models of Disability: A Brief Overview’ (2018) 74 HTS Theological Studies at 

3. 
23 Theresia Degener ‘A Human Rights Model of Disability’ in Peter Blanck & Eilionior Flynn (eds) Routledge 

Handbook of Disability Law and Human Rights (2016) at 33. 
24 Ibid. 
25 Ibid. 
26 Ibid. 
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The second assumption is that disability leads to legal incapacity.27 This has led to the denial of 

human rights for persons with disabilities.28 Lack of access and accommodation has led to 

persons with disabilities not being able to exercise their rights to equality, dignity, freedom of 

movement, and education.29 

This model has played a big role in the creation of stigma around persons with 

disabilities.30 Disability is seen, not as a valued difference, but as a deviation from the desired 

standard of normality.31 People with disabilities are considered inferior to their able-bodied 

counterparts.32 Society has been socialised to view disability as a negative characteristic and 

consequently people with disabilities as victims deserving of pity or charity.33 Further, regardless 

of a person’s social or economic standing, achievements, or privilege, their disability is the 

dominant characteristic that essentially defines who they are.34  

The primary response is to try to fix the problem in the individual.35 Because this model 

regards the problem as existing entirely within the individual, it disregards the roles that the 

environment might play in exemplifying a person’s disability.36 As such, most interventions fall 

into the realm of medical professionals who focus on trying to cure or rehabilitate the 

individual.37  

However, there has been a move away from this model in recent years due to its 

prejudicial and discriminatory effects.38 The social model, which is popular today, requires a 

shift in the location of the problem.39 The social model locates the problem, not in the individual, 

but in how society responds to persons with disabilities.40 This model distinguishes between 

 
27 Ibid. 
28 Ibid. 
29 Ibid. 
30 Smart op cit note 13 at 30. 
31 Ibid.  
32 Ibid. 
33 Ibid. 
34 Ibid at 32. 
35 Retief & Letšosa op cit note 22 at 3. 
36Ibid. 
37 Ibid. 
38 Degener op cit note 23 at 3. 
39 Ibid. 
40 Ibid. 
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impairment and disability.41 Impairment is defined as “a condition of the body and mind”.42 

Disability is defined as those socially constructed disabling barriers and attitudes that are 

imposed on people with impairments that restrict them from participating in mainstream 

society.43 Disability is seen as a form of social oppression that is shaped by how society 

perceives the impairment.44 Such barriers include an inaccessible built environment, segregated 

education, unusable transport systems, institutional discrimination, and individual prejudice.45 

The impairment is seen as just a form of human variation.46 In response to this, the social 

model aims to remove all forms of discrimination that persons with disabilities face and to 

ensure their full social integration and access to equal protection of the law.47 Society must 

remove the barriers that continue to disable such persons.48 Since disability is socially 

constructed, it can be deconstructed.49 

The final model is the human rights model.50 Whilst the social model provides a useful 

tool to identify and analyse discriminatory systems in society, the human rights model seeks to 

provide the principles and values that should underlie disability policy.51 The human rights 

model also views disability as a social construct.52 However, impairment is not just seen as a 

human variation, but as a valued part of human dignity.53 This model recognises that all persons, 

regardless of ability, have human rights.54 Human rights are acquired at birth and cannot be taken 

away from anyone.55 While they may, in appropriate cases, be limited, they are still 

unconditional.56 

 

 
41 Ibid. 
42 Ibid. 
43 Retief & Letšosa op cit note 22 at 4. 
44 Ibid. 
45 Degener op cit note 23 at 4. 
46 Ibid at 3. 
47 Ibid at 5. 
48 Smart op cit note 13 at 42. 
49 Degener op cit note 23 at 3. 
50 Ibid. 
51 Retief & Letšosa op cit note 22 at 5. 
52 Degener op cit note 23 at 4. 
53 Ibid. 
54 Ibid. 
55 Ibid. 
56 Ibid. 
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Degener explains it well when she says: 

The human rights model focuses on the inherent dignity of the human being and subsequently, 

but only, if necessary, on the person’s medical characteristics. It places the individual at the 

centre stage in all decisions affecting him/her and, most, importantly, locates the problem outside 

the person and in society.57 

The state must address the socially constructed barriers that persons with disabilities face 

ensuring their full participation in society and full respect for their dignity and human rights.58 It 

also goes beyond just anti-discrimination and includes providing access to social, economic, and 

cultural rights for persons with disabilities.59  

The Convention on the Rights of Persons with Disabilities (CRPD),60 the leading 

disability rights international instrument is modelled on the social and human rights model.61 It 

does not define disability but instead recognises it as an evolving concept and notes that 

“disability results from the interaction between persons with impairments and attitudinal and 

environmental barriers that hinders their full and effective participation in society on an equal 

basis with others.”62 The CRPD does define persons with disabilities as “those who have long-

term physical, mental, intellectual or sensory impairments which in interaction with various 

barriers may hinder their full and effective participation in society on an equal basis with 

others.”63 

In South Africa, there is no official definition of disability and there is no consensus on what 

should and should not be classified as a disability.64  As such, the human rights model will be 

adopted in this paper. 

 

 
57 Ibid. 
58 Ibid. 
59 Ibid. 
60 UN General Assembly, Convention on the Rights of Persons with Disabilities: resolution / adopted by the 

General Assembly, 24 January 2007, A/RES/61/106. 
61 Degener op cit note 23 at 3. 
62 UN General Assembly supra note 60 at Preamble at (e). 
63 Ibid Article 1. 
64 Dana Donohue & Juan Bornman ‘The Challenges of Realising Inclusive Education in South Africa’ (2014) 34 

South African Journal of Education 2 at 3. 



11 
 

 

3. CHAPTER 3 - INTERNATIONAL LAW OBLIGATIONS ON THE RIGHT TO 

EDUCATION FOR CHILDREN WITH DISABILITIES 

The right to basic education is protected by multiple international instruments. It has been given 

extensive content in the context of, amongst other things, children’s rights, and socio-economic 

rights. The right to education was first acknowledged in international law in the Universal 

Declaration of Human Rights (UDHR).65 Article 26 recognises the right to education and 

requires that education be compulsory and free at the elementary stage.66  

The right to education generally enjoys protection in other international law instruments. 

The International Covenant on Economic, Social and Cultural Rights (ICESCR) 67  was signed 

by South Africa in 1994 and ratified in 2015.68 Article 13 requires states to recognise the right of 

everyone to education and like the UDHR places a duty on states to make primary education 

“compulsory and available free to all.”69 

The Convention on the Rights of the Child (CRC) 70 was ratified by South Africa in 

1995.71 Articles 28 and 29 protect the right to education for all children.72 As with the above 

Conventions, Article 28(1)(a) requires primary education to be made compulsory and free for all 

and additionally requires states to take steps to reduce the rates of dropouts.73 

The CRC was the first binding treaty to feature a dedicated disability provision.74 Article 

23(2) requires states to take measures to ensure that children with disabilities have effective 

 
65 UN General Assembly Universal Declaration of Human Rights, 10 December 1948, 217 A (III). 
66 Ibid at Article 26. 
67 UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16 December 

1966, United Nations, Treaty Series, vol. 993. 
68 Ibid. SECTION27 ‘Education Declaration Mars ICESCR Ratification’ available at SECTION27 Education 

Declaration Mars ICESCR Ratification (2015)  https://SECTION27.org.za/2015/01/education-declaration-mars-

icescr-ratification/ accessed 25 June 2022. Although the South African government finally ratified the ICESCR, it 

declared that it would progressively realise the right to education provided for in the ICESCR according to its 

National Education Policy and within its available resources. This goes against the unqualified nature of the right to 

education in the Constitution and the Constitutional Court’s binding interpretation that the right to basic education is 

not subject to progressive realisation. 
69 Ibid at Article 13. 
70 UN General Assembly, Convention on the Rights of the Child, 20 November 1989, United Nations, Treaty Series, 

vol. 1577, p. 3. 
71 Ibid. UN Status of Treaties: Convention on the Rights of the Child as at 25/06/2022 available at 

https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-11&chapter=4&clang=_en 
72 Ibid Article 28 & 29. 
73 Ibid. 
74 Helene Combrinck ‘Chapter 12: The Hidden Ones: Children with Disabilities in Africa and the Right to 

Education’ in Julia Sloth-Nielsen (ed) Children;s Rights in Africa: A Legal Perspective (2008) at 306. 

https://section27.org.za/2015/01/education-declaration-mars-icescr-ratification/
https://section27.org.za/2015/01/education-declaration-mars-icescr-ratification/
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access to education and employment opportunities with the view to achieving their full 

participation in society.75 It further requires states to recognize the right of children with 

disabilities to special care and to provide that care to ensure the effective access of the child to 

education amongst other things.76 However, the provision of care is subject to limitations. Article 

23(2) states that an application must be made for special assistance and the child must be eligible 

for such assistance.77 Further, such assistance, if given, must be “appropriate to the child’s 

condition and to the circumstances of the parents or others caring for the child.”78  

Article 23 has been criticised for its restrictive approach to aiding children with 

disabilities.79 Kilkelly has noted that Article 23 does not provide an absolute right to assistance 

and does not recognise a right or general entitlement to assistance based on need.80 Additionally, 

it is submitted that determining what assistance is appropriate by looking mainly at the child’s 

“condition” leans heavily towards the medical model of disability. The focus on a child’s 

condition and not on any social or environmental barriers continues to locate the problem within 

the child.  

Further, the various conditions imposed could potentially make it difficult for children to 

access support if they are deemed ineligible.81 The provision of support is further made subject to 

available resources and the financial resources of the parents or caregivers.82 As such, these 

various qualifications greatly limit access to assistance for children with disabilities.83  

However, the more recent Convention on the Rights of Persons with Disabilities 

(CRPD)84 has provided a more comprehensive exposition of the right to education for persons 

with disabilities which is explored further below.85   

 
75 UN General Assembly supra note 70 Article 23(2). 
76 Ibid Article 23(3). 
77 Ibid article 23(2). 
78 Ibid. 
79 Combrinck op cit note 74 at 307. 
80 Dr Ursula Kilkelly ‘Chapter 8: Disability and Children: the Convention on the Rights of the Child (CRC)’ in 

Gerard Quinn & Theresia Degener (eds) Human Rights and DisabilityL The Current Use and Future Potential of 

United Nations Human Rights Instruments in the Context of Disability (2002) at 192. 
81 Ibid. 
82 Ibid. 
83 Ibid. 
84 UN General Assembly supra note 60. 
85 Ibid Article 24. 
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The Right to Basic Education 

Although not binding, the World Declaration on Education for All86 provides a useful definition 

for basic learning needs.87 Basic learning needs  

Comprise both essential learning tools (such as literacy, oral expression, numeracy, and problem-

solving) and the basic learning content (such as knowledge, skills, values, and attitudes) required 

by human beings to be able to survive, to develop their full capacities, to live and work in dignity, 

to participate fully in development, to improve the quality of their lives, to make informed 

decisions, and to continue learning.88 

Primary education is seen as the main delivery system for basic learning needs outside 

the home.89 Primary education is the first layer of formal schooling and consists of structured and 

graded instruction which is delivered in an educational institution.90 

The right to education is largely given content in General Comment No. 13 on the Right 

to Education (General Comment 13) issued by the Committee on Economic, Cultural and Social 

Rights (CESCR).91 Whilst the exact content of education will depend upon the conditions in a 

particular state, states must ensure that education exhibits four factors that are seen as 

interrelated and essential.92 Education, at all its levels and in all its forms must be available, 

accessible, acceptable, and adaptable.93 Availability means that educational facilities must be 

physically present before the right to education can be accessed.94 This includes buildings, 

trained teachers, learning materials, sanitation, and any technology required.95  

Accessibility has three interrelated dimensions.96 Education must be physically accessible 

which means that education must be in a convenient geographic location and that children should 

 
86 World Conference on Education for All: Meeting Basic Learning Needs op cit note 3. 
87 Ibid. 
88 Ibid at Article 1. 
89 Ibid at Article 5. 
90 LN Murungi ‘Inclusive Basic Education in South Africa: Issues in its Conceptualisation and Implementation’ 

(2015) 18 PER at 3161. 
91 CESCR op cit note 1. 
92 Ibid at 6. 
93 Ibid. 
94Ibid at 6. 
95 Ibid. 
96 Ibid. 
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be within a safe travelling distance.97 Secondly, children should be able to access education 

without being discriminated against on any grounds.98 Thirdly, education should be 

economically accessible meaning that it must be affordable for all.99 Learners should not be 

refused admission because of an inability to pay school fees.100  

Adaptability means that education must be able to adapt to the changing needs of 

society.101 This entails providing the relevant skills and knowledge necessary to further the 

development of the economy and the country.102 It also entails the extent to which the 

educational system can accommodate minority and vulnerable groups.103  

Finally, acceptability means that the form and substance of education must be culturally 

appropriate and of good quality.104 This means that the curriculum and teaching methods 

employed must be acceptable.105 This can be challenging in a country such as South Africa 

which has diverse cultures and beliefs. What may be seen as acceptable in one group may not be 

acceptable in another group. Together, these four features give effect to article 13(2) of the 

ICESCR.106  

The duty to provide free and compulsory education is expanded upon in the CESCR’s 

General Comment 11 on the Plans of Action for Primary Education (General Comment 11).107 

Compulsory means that neither the State nor parents or guardians can decide that primary 

education is optional.108 Free of charge is unequivocal to ensure that fees do not hinder the 

ability of children to access primary education.109 Where states cannot immediately provide free 

 
97 Ibid. 
98 Ibid. 
99 Ibid. 
100 Ibid at 12. 
101 Ibid at 15. 
102 Ibid. 
103 Ibid. 
104 Ibid at 14. 
105 Ibid. 
106 Ibid. 
107 UN Committee on Economic, Social and Cultural Rights (CESCR) General Comment No. 11: Plans of Action for 

Primary Education (Art. 14 of the Covenant), 10 May 1999, E/1992/23. 
108 Ibid at 6. 
109 Ibid at 7. 
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and compulsory education they are required to formulate a detailed plan of action to 

progressively realise this right.110  

The Right to Education for Children with Disabilities 

Under the UDHR and ICESCR, the right to basic education for children with disabilities was not 

explicitly addressed. Rather, as shown above, these Conventions deal with the right to education 

for everyone.  

The right to education of children with disabilities was fully addressed at the Salamanca 

conference which took place intending to further the objective of Education for All.111 Before the 

Salamanca conference, the main responses to educating children with disabilities were largely 

guided by the medical model of disability.112 Children with disabilities were included in the 

category of “children with special needs”.113 Although the term “special” was never defined, it 

encompassed all children who did not fit into the general education system.114 Depending on the 

child’s disability, they were either completely excluded from the education system, placed into 

specialised learning environments that were meant to better cater for their needs, or integrated 

into the general education system.115 At the Salamanca conference, many countries 

acknowledged that exclusion, segregation, and integration did not adequately protect the right of 

all children to education.116  

Recognising this issue, the Salamanca Statement and Framework for Action on Special 

Needs Education were adopted (Salamanca Statement).117 The Salamanca Statement advocates 

for a more inclusive approach to educating children with disabilities.118 The idea of inclusive 

education was first largely expanded upon in these documents.119 Inclusive education is based on 

 
110 UN General Assembly supra note 67 at Article 14. 
111 UNESCO The Salamanca Statement and Framework for Action on Special Needs Education (1994) available at 

https://www.right-to-education.org/resource/salamanca-statement-and-framework-action-special-needs-education 
112 UN Human Rights Council (UNHCR), Thematic study on the right of persons with disabilities to education, 18 

December 2013, A/HRC/25/29 at 6. 
113 Sue Stubbs Inclusive Education: Where there are Few Resources (2008) at 42. 
114 Ibid at 43. 
115 UNHCR op cit note 25 at 4. 
116 UNESCO The Salamanca Statement and Framework for Action on Special Needs Education. 7-10 June 1994. 
117Ibid. 
118 Ibid. 
119 Stubbs op cit note 113 at 11. 
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the idea that everyone has the right to an education and that every person must be allowed to 

receive an acceptable level of learning.120 It recognises that all children are unique and that at 

some point in their schooling career, most children will experience some type of learning 

barrier.121 Disability is one such barrier.122 It recognises that what are often considered special 

learning needs are ordinary learning needs that simply require a more child-centred approach.  

States must design education systems that can accommodate a wide variety of learning needs.123 

The Salamanca Statement calls for children with disabilities to be accommodated in 

regular schools and for these schools to be capable of meeting each child’s unique needs.124 

Inclusive education is child-centred and focuses on changing the environment to accommodate 

the child rather than trying to make the child fit into a fixed environment.125 Inclusive schools 

should be able to respond to different styles and rates of learning and should provide quality 

education to all.126  

Governments must prioritise the development of laws and policies that provide for an 

educational system that is fully inclusive regardless of the different circumstances that each child 

faces.127 These laws and policies must ensure that children with disabilities are accommodated in 

regular schools unless this is impossible.128 Governments are urged to facilitate the participation 

of communities, parents, teachers, organisations of persons with disabilities and other relevant 

stakeholders in the creation of an inclusive education system.129 Different sectors of government 

such as health, social welfare, and employment are also called on to collaborate to adopt parallel 

measures that give effect to the collective goals.130 

Although the Salamanca Statement is not binding on states, it did provide a basis for 

future international law instruments that dealt with inclusive education.131  
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Inclusive Education  

Following Salamanca, inclusive education was once again mentioned in CRC General Comment 

No. 9 on The Rights of Children with Disabilities.132 The CRC Committee recognised that 

inclusive education is essential for educating children with disabilities.133 However, it also 

recognised that there would be instances in which countries may not be able to achieve inclusive 

education in the immediate future.134 It recognised that in some instances special education may 

still be necessary to accommodate certain groups of learners.135  

The CRPD, a more recent Convention, was adopted in 2007.136 It is the first Convention 

to explicitly refer to inclusive education.137 It was created to promote, protect, and fulfil the 

rights and fundamental freedoms of persons with disabilities.138 It recognises that disability is a 

ground upon which people continue to face discrimination and thus requires states to take 

measures to ensure that the human rights and fundamental freedoms of persons with disabilities 

are fully realised without any kind of discrimination.139  

Article 24 provides extensive protection for the right to education of persons with 

disabilities.140 Article 24 requires states to take steps to ensure that such persons are not excluded 

from the general education system, and specifically requires that children with disabilities be not 

excluded from receiving free and compulsory primary education.141 It requires that states ensure 

that persons with disabilities have access to primary education that is inclusive and free.142   It 

further requires states to ensure that persons with disabilities enjoy equal access to education on 

the same level as their peers and in the communities they live in. 143  
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134 Ibid para 67 
135 Ibid. 
136 UN General Assembly supra note 60. 
137 Ibid Article 24(2). 
138 Ibid Article 1. 
139 Ibid Preamble. 
140 Ibid Article 24. 
141 Ibid. 
142 Ibid. 
143 Ibid. 



18 
 

 

It places further duties on states such as the duty to reasonably accommodate individuals, 

to provide the support required to facilitate their effective education and to provide “effective 

individualised support measures in environments that maximise development.”144 Article 24(3) 

recognises that persons who are deaf, blind, and deafblind may require further measures to 

facilitate their full and equal participation in education and consequently places further 

obligations on states in relation to these groups.145 For instance, Article 24(3)(a) and (b) require 

states to facilitate the learning of, amongst other things, Braille, alternative script, and sign 

language.146 Article 24(3)(c) has been interpreted as creating an exception to inclusive education 

for children with sensory disabilities as it specifically refers to educating such persons in 

environments that maximise academic and social development.147 

Article 24 is significant because it provides an explicit and detailed substantive right to 

inclusive education for persons with disabilities.148 Although the right to education recognised in 

other treaties applies equally to children with disabilities their textual invisibility previously 

resulted in them being generally overlooked.149 As such, article 24 was intended to play a key 

role in changing society’s approach to educating persons with disabilities.150 

However, two potential issues are worth noting. Firstly, no definition of inclusion or 

inclusive education is provided in the CRPD.151 Unfortunately, until a general comment on 

inclusive education was passed, this left a gap in what exactly was expected of states in creating 

an inclusive education system.152 The second issue is article 24’s extensive focus on 

individualised support.153 Instead of article 24 calling on states to eradicate those systemic 

barriers that hinder the inclusion and participation of children with disabilities in the education 
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system, it focuses rather on the individual needs of children.154 This is the case with articles 

24(2) (c), (d), and (e).155 According to Byrne the progress created by the CRPD is diluted by the 

continuing emphasis upon forms of support required by the individual to access existing 

pedagogies rather than upon barriers to inclusion erected by educational institutions and 

discourses themselves.156  

These issues were somewhat remedied in General Comment No. 4 on the Right to 

Inclusive Education (General Comment 4)157 issued by the Committee on the Rights of Persons 

with Disabilities (CRPD Committee).158 It was only in General Comment 4 that inclusion and 

inclusive education were defined.159 Inclusive education is defined as a fundamental right of all 

learners.160 It involves the continuing elimination of barriers that hinder the right to education for 

children with disabilities and the promotion of changes in culture, policy, and practice to ensure 

the effective accommodation of all learners in regular schools.161 It refers to the four As outlined 

in General Comment 13 of the ICESCR.162 The state must make sure that the entire education 

system is accessible for all children without discrimination.163 This includes creating a flexible 

curriculum that can be adapted to children’s needs and providing accessible buildings, 

educational materials, transport, language, and support services.164  

In addition to accessibility, in line with article 24(2)(c) of the CRPD, states must take 

steps to reasonably accommodate all children so that they can access education on an equitable 

basis with their peers.165 According to General Comment 4 

Reasonableness is understood as the result of a contextual test that involves an analysis of the 

relevance and the effectiveness of the accommodation and the expected goal of countering 

discrimination. The availability of resources and financial implications is recognised when 
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assessing disproportionate burden. The duty to provide reasonable accommodation is enforceable 

from the moment a request for such accommodation is made.166 

The state must adopt policies at all levels of government that require reasonable 

accommodation.167 States cannot use a lack of resources as a justification for not advancing the 

goals of inclusive education.168 This would be a violation of article 24 of the CRPD.169 It is 

worth noting that whereas general accessibility benefits the group and is implemented gradually, 

reasonable accommodation benefits the individual and should be implemented immediately if it 

is possible.170 

States must ensure that sufficient financial and other resources are committed to the 

development of an inclusive education system.171 All sectors of government must have access to 

enough resources to implement inclusive laws, policies and programs.172 Effective systems for 

monitoring the quality of inclusive education and the barriers faced by children must be 

developed.173 Quality education requires the state to constantly recognise and correct any issues 

in the educational system that hinder the progress of inclusive education.174 

The question, however, remains as to what extent education systems must be inclusive. 

General Comment 9 of the CRC recognised that the extent of inclusive education in different 

countries may vary and that in some instances, where inclusion is not possible special education 

may still be required provided that children are not discriminated against.175 However, the CRPD 

Committee seems to have taken a different approach.176 The CRPD does not bar the existence of 

special schools.177 However, the CRPD Committee seems to have set a higher standard for 

inclusion by asserting in some Concluding Observations that the existence of special schools is 

discriminatory and violates the rights of children.178 For example, the CRPD Committee noted 
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that Portugal’s establishment of model schools for blind, deaf and deafblind children constituted 

discrimination.179  

Whilst advocating against segregation may be important, it potentially ignores the need 

for states to take a more nuanced approach to inclusive education as there may be instances 

where there are exceptions.180 This is especially so considering the rationale for article 24(3) 

which requires further consideration of which environments may be best for children with 

sensory disabilities.181 It is worth noting that inclusive education may not be achievable for 

certain children especially those children with serious or multiple impairments.182 It should not 

be ruled out that even with reasonable accommodation or support measures some children may 

not be able to participate in the general education system.183 

Another key issue is General Comment 4’s suggestion that resources be reallocated from 

special schools to promote inclusion in the general education system.184 This creates questions 

about what happens to those children who are in the special education system and what a 

reduction of resources means for them.185 The transition to inclusive education is a slow process 

and whilst it should, in the long run, benefit all, there may be immediate consequences for those 

in specialised settings.186 In various countries, a significant portion of funds is used for special 

education.187 The question is how these funds can be reallocated in a way that does not adversely 

affect those children in specialised settings. It may also be difficult to ascertain at what point the 

education system is inclusive enough to accommodate most children.188 Consequently, it may be 

unclear how long children must remain in segregated settings that are receiving less funding.  

Additionally, if these funds are reallocated and the general education system is unable to 

accommodate children who are currently in special schools, what happens to them?189 As such, 
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during this transitionary window states must ensure that certain children are not benefitting at the 

expense of other children.190 

Although human rights standards are universal, states may apply them differently 

depending on the context.191 States are best placed to implement human rights as they have the 

best understanding of the human rights situation in their country and how it can be improved.192 

As such, while the CRPD Committee should ensure that states are meeting their international 

obligations, it must also provide room for variations in implementation. Hodgson has argued that 

it would be ironic if an approach which involves embracing diversity becomes overly 

prescriptive and fails to allow different states to adopt inclusive education according to their 

varying contexts.193 

A final point is that whilst inclusive education is about responding to all forms of 

diversity, it has often been conflated with educating persons with disabilities.194 The Salamanca 

Statement identified various groups that may face barriers including gifted children, street 

children and children from certain ethnic or cultural minorities.195 However, the promotion of 

inclusive education in the context of disability rights in the CRPD and General Comment 4 has 

caused states to largely focus on children with disabilities when implementing inclusive 

education.196 It is thus paramount that inclusive education is established as a general right in the 

general education system to which every person is entitled.197 

General Legal Obligations in Relation to Children and the Right to Education 

The ICESCR and the CRC require states to take legislative and other measures to implement the 

rights recognised in the Conventions.198 Both Conventions recognise that states may face 

resource restrictions and thus require states to progressively realise these rights by making them 
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accessible to the maximum of their available resources.199 However, some aspects are 

immediately realisable.200 Under the ICESCR, states have an immediate obligation to ensure that 

the right to education is exercised without discrimination on any grounds.201 States must also 

immediately take the necessary steps with the view to achieving the full realisation of article 13 

of the ICESCR.202 

The right to education places obligations on states to respect, protect, and fulfil it.203 The 

obligation to fulfil requires the state to take positive steps to implement the right to education for 

all individuals.204 General Comment No. 5 on General Measures of Implementation of the 

Convention on the Rights of the Child (General Comment 5)205 defines implementation as “the 

process whereby States parties take action to ensure the realisation of all rights in the CRC for all 

children in their jurisdiction.”206  The right must be implemented without discrimination of any 

kind and non-discrimination applies to every aspect of education.207 This means every child must 

have equitable access to educational opportunities without facing discrimination of any kind on 

any of the internationally prohibited grounds.  

States are required to ensure that their existing domestic law is compatible with the 

principles of the Conventions.208 This means ensuring that the laws of the state adequately 

protect the rights of all children. 

Plans of action and policies are also seen as fundamental to the implementation of 

rights.209 They consolidate all the provisions of the Convention into concrete steps and 

measurable outcomes.210 The importance of legislation and policy in the implementation of 

rights cannot be overstated. In South Africa, a dualist approach is adopted.211 This means that for 
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these international law provisions to become binding, they must be enacted into domestic law.212 

Thus, the enactment of legislation and policy and the development of plans of action place 

legally binding duties on the state to act and provide mechanisms to hold the state accountable 

where it fails to act. They provide legal protection for vulnerable groups and provide remedies 

where these rights are violated. They set out how the rights will be implemented, who the key 

role players are, and how financial and other resources will be allocated.  

As such, domestic legislation, policy and plans of action are indispensable in the 

realisation of the right to education. 

Regional Law 

South Africa ratified the African Charter on Human and Peoples’ Rights (ACHPR) in 1996.213 

The ACHPR only provides that “every individual shall have the right to education.”214 The 

African Charter on the Rights and Welfare of the Child (ACRWC), which South Africa ratified 

in 2000, contains a more extensive right to education.215 article 11(1) states that “every child 

shall have the right to an education.”216 As with the other treaties, it recognises the importance of 

education in the development of the child and in preparing them for life in a free society.217 It 

also requires states to provide “free and compulsory basic education”, to promote regular 

attendance and reduce the dropout rate.218 It further requires states to take special measures 

regarding disadvantaged children to ensure that they have the same access to education as their 

peers.219 It has already been established above that children with disabilities are a vulnerable, and 

consequently disadvantaged, group. 

Article 13 of the ACRWC deals specifically with children with disabilities. States are 

required to take measures to meet every child’s physical and moral needs to protect their dignity 
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and to ensure that they can actively participate in society.220 Further, the Charter gives every 

child with a disability the right to access training and preparation for employment and to ensure 

that the child can fully integrate into society.221 

As with the above-mentioned treaties, there is a general obligation on state parties to 

adopt legislative and other measures to give effect to the rights contained in the Convention. 

Summary of International Law Obligations 

From the above consideration of international and regional law, some key obligations emerge. 

The education system should be accessible, available, adaptable, and acceptable. It should cater 

for all children alike, whether they have a disability or not. No child should be discriminated 

against, and all children should be equally protected by the law. The best way to provide quality 

education for all children is to adopt an inclusive approach which aims to ensure that all children 

are catered for in the general education system. Where necessary, children should receive 

reasonable accommodation to ensure their full and effective participation in the learning process. 

States must also make education free and compulsory.  

Key to the implementation of inclusive education is the enactment of a comprehensive 

legislative and policy framework that outlines how inclusive education will be implemented. 

This includes reviewing and abolishing existing legislation which is not in line with international 

law. It also includes creating new legislation, policies, guidelines, and plans of action that 

comprehensively outline how inclusive education will be implemented. 

Finally, since education is a socio-economic right, the obligation to progressively realise the 

right is present in the ICESCR, the CRC and the CRPD. 
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4. CHAPTER 4 - SPECIAL EDUCATION VS INCLUSIVE EDUCATION: THE 

DEBATE 

There has been some debate over whether inclusive education is the best approach to educating 

children with disabilities.222  

Some authors argue that special education is preferable to inclusive education and several 

reasons are cited for this.223 First, the purpose of special education was initially to ensure that 

children with disabilities were not neglected and that they had the opportunity to learn in an 

environment that could accommodate their special needs.224 It is argued that it is not special 

education that is the issue, but rather how it has been implemented.225 Both special education and 

inclusive education have the potential to be implemented badly. Inclusive education does not 

guarantee that the quality of education will be better.226  

Second, it is also recognised that special education is costly, but writers state that the 

argument that special education costs too much is misleading.227 Special education costs more 

because children with disabilities require more teachers, special equipment, specialised therapies 

and more.228 However, it is argued that the long-term benefit of having productive citizens 

outweighs these costs.229 

Third, it is argued that the inclusion of all students in the general education system is not 

feasible.230 Special education differs from education that is normally effective for most 

students.231 Special education is not just about watering down the curriculum, but rather involves 

providing children with disabilities with a different curriculum that addresses their specific 

needs.232 Certain children require specialised instruction that most children do not need and it is 
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not feasible to expect all teachers in the general education system to have the skills required to 

teach a diverse class of students well.233  

Fourth, argued that children with disabilities need an affiliation with other children who 

share similar characteristics as they are more likely to find understanding and support in 

congregation.234 Where their differences are ignored and they are not allowed to be around others 

like them, this closes the door to supportive disability culture.235  

The fifth argument is the difficulty involved in implementing it.236 Inclusive education 

does not only involve catering to children with disabilities but to all learning barriers that 

children face.237 Inclusive education requires a complete restructuring of education systems and 

this requires great commitment, proper planning and extensive resource provision from states.238 

In developing countries, these types of resources tend to be lacking.239 Additionally, many 

developing countries have not made inclusive education a priority in government policy or 

expenditure.240 Inclusive education is seen as too costly, as a waste of scarce resources, and as 

taking a backseat to the needs of the “normal” majority.241 

Finally, there is contestation over what inclusion entails.242 For instance, in developed countries, 

inclusion may entail mainstream schools that are adequately resourced to include children with 

disabilities.243 However, in some developing countries where access to school is generally not 

guaranteed, special schools may be seen as the only way to include children with disabilities in 

the educational system.244  

Despite these arguments against inclusive education, many states, including South Africa 

continue to attempt to adopt the inclusive approach. Although inclusive education is costly, it is 
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estimated that special education is likely to be more costly.245 Special education would require 

governments to set up a complex system of specialist schools that cater only for specific groups 

of children in addition to operating the general education system.246 But without a definition of 

what special learning needs are, this could result in children who can be accommodated in 

ordinary schools being referred to special schools.247 Although an economic cost-benefit analysis 

has not been done due to the benefits of inclusive education being hard to quantify, it is 

estimated that the potential savings from running a single inclusive education system far 

outweighs the cost of running two parallel systems.248 

The second benefit of inclusive education is that it is seen as the most effective method of 

providing quality education for all.249 The importance of education and its potentially beneficial 

effects have been discussed in the introduction. Inclusive education is meant to cater for 

everyone. While inclusive education is normally conflated with education for children with 

disabilities, it is meant to cater for all vulnerable groups, including young girls, sexual minorities, 

and religious and cultural minorities.250 It aims to address all the barriers that people face and 

ensure that everyone can attend school.251 Therefore, it is currently considered the best method 

for achieving education for all.252 

The third benefit is that creating an inclusive education system is key to creating an 

inclusive society.253 Discrimination, segregation and exclusion still occur based on various 

social, religious, and political grounds. The results of exclusion are very apparent today from the 

intolerance, unrest and conflict that still exists today.254 Unfortunately, real sustainable 

development cannot occur without the inclusion of all members of society.255 As such, everyone 

should be allowed to participate in and contribute to society.256 The aim is to create a society 
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where everyone can live together, where difference does not indicate inferiority and where 

diversity is celebrated.257 By creating an inclusive education system, people, and children, in 

particular, are allowed to engage with difference in an inclusive space where they can learn to 

accept and celebrate it.  

Many countries including South Africa have stayed committed to inclusive education.258  

5. CHAPTER 5 - DOMESTIC LAW 

Under Apartheid, the education system was deeply unequal. Schools were segregated by three 

factors: race, geography, and disability.259 This meant that although special schools existed, they 

were few and unevenly distributed across the country.260 The admission criteria employed by 

these special schools were rigid to match the few available spots.261 Consequently, only 20% of 

all learners with disabilities attended special schools.262 

In 1994, South Africa adopted a democratic Constitution that was meant to be a decisive 

break from Apartheid.263 The Constitution of the Republic of South Africa (the Constitution)264 

is the supreme law and any law or conduct inconsistent with it is invalid.265  

According to the Constitution, the Republic of South Africa is founded on the values of 

dignity, equality, and freedom.266 Education White Paper 6 on Special Needs Education,267 noted 

that these constitutional values “summon all of us to take up the responsibility and challenge of 

building a humane and caring society, not for the few, but for all South Africans.”268 

Considering these values, the next section considers constitutional provisions directly relevant to 

the rights of learners with disabilities to education. 
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Constitutional Rights 

The Right to Basic Education 

The right to basic education is set out in section 29(1)(a) of the Constitution. It states that  

“Everyone has the right to a basic education, including adult basic education.”269  

Unlike other socio-economic rights, the right to basic education in the Constitution does 

not contain any internal limitations that require progressive realisation subject to available 

resources.270 In Juma Musjid271 the court stated that this right is immediately realisable and 

subject only to limitation by section 36 of the Constitution.272 The usage of the word “everyone” 

in section 29(1)(a) means that all persons have the right to basic education. In the Centre for 

Child Law273 case, the High Court stated that “the right to education extends to ‘everyone’ within 

the boundaries of South Africa.”274  

The courts have given content to the right to basic education incrementally. The courts 

have taken a substantive approach to interpreting s29(1)(a) of the Constitution by giving tangible 

content to the right to basic education. The key aspects recognised thus far as necessary for the 

realisation of the right to education include adequate school infrastructure,275 the presence of 

sufficient teaching and non-teaching staff,276 adequate school furniture,277 textbooks,278 and 

transportation to and from school at state expense in appropriate cases.279 Most recently, the 

courts recognised the right of children to receive basic nutrition in and out of school.280  

In Pridwin,281 the majority of the Constitutional Court did not define basic education in 

terms of a person’s age or grade.282 Instead, they recognised that basic education refers to the 
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content of education and must be flexible enough to meet the “learning needs appropriate to age 

and experience of the learner whether child, youth or adult.”283 The minority judgment, on the 

other hand, stated that basic education can be interpreted to include primary education.284 If this 

approach is adopted it would be in line with the definition of basic learning needs as adopted in 

the World Declaration of Education for All which also recognises that primary education is the 

main delivery method for basic education.285 However, in Moko286, the constitutional court was 

of the view that basic education should be up to and including matric.287 The court stated that an 

interpretation of basic education that limits education up until grade 9 or only primary education 

was unduly narrow.288 As such, the state must ensure that the right to basic education is fulfilled 

in secondary schools as well.289 

The right to education must be understood in the context of other constitutional rights, 

namely equality and dignity. These are considered below. 

Equality 

Section 9 of the Constitution provides an extensive equality provision.290 Section 9 places an 

obligation on the state to promote the achievement of equality by adopting measures that protect 

persons or groups of persons who have been disadvantaged by unfair discrimination.291 The 

section also prohibits unfair discrimination by the state, or anyone based on amongst other 

things, disability.292 Everyone is entitled to equal protection of the law.293 

The Constitution embraces a substantive view of equality as opposed to formal 

equality.294 Substantive equality requires equality to be understood within South Africa’s social 

and historical context.295 Apartheid resulted in a deeply unequal society. There are certain 

categories of persons, such as persons with disabilities, who suffered a great deal of 
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discrimination in the past and the negative effects resulting from this are still ongoing.296  It is 

not enough to remove those laws that caused discrimination and require everyone to be treated 

identically.297 Substantive equality requires the government to remedy those systemic 

inequalities that are deeply entrenched in society.298 The government must act positively to fulfil 

the right to equality.299 In certain instances, this may require the government to implement 

measures that privilege a particular group to address that group’s disadvantaged position in 

society.300 This is especially so for groups who have been denied access to their social or 

economic rights.301  

Substantive equality plays a role in how the state meets its socioeconomic obligations.302 

In Grootboom303, the Constitutional Court recognised the interdependence of the human rights 

enshrined in Chapter 2 of the Constitution.304 Scholars have argued that the realisation of the 

right to substantive equality requires the realisation of access to socio-economic rights and 

conversely principles of substantive equality must inform how socio-economic rights are 

realised.305 This is because there is an intersection between group-based discrimination and 

socio-economic deprivation.306 For example, discrimination against people with disabilities 

results in them being unable to access their socio-economic right to education. Conversely, the 

failure to access socio-economic rights will continue to entrench deeply rooted systems of 

inequality thereby denying them their right to equality. 

To ensure equitable access to education, the government must fulfil the right to education 

for those groups who have been marginalised and disadvantaged. This means that the 
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government must take measures to ensure that children with disabilities, who have largely been 

deprived of their right to education, have access to it.  

The constitutional court in Grootboom also recognised that measures directed at 

accessing socio-economic rights will not be reasonable if they do not cater to those whose needs 

are most urgent.307 As the court held: 

To be reasonable, measures cannot leave out of account the degree and extent of the denial of the 

right they endeavour to realise. Those whose needs are the most urgent and whose ability to enjoy 

all rights, therefore, is most in peril, must not be ignored by the measures aimed at achieving 

realisation of the right.308 

Although the right to basic education is not qualified by reasonableness, this dictum is 

useful because it emphasises the need to pay attention to equality when constructing socio-

economic measures. Whilst government may adopt measures aimed at benefiting a 

disadvantaged group, this may result in it failing to assist other disadvantaged groups.309 Thus, 

whilst seemingly beneficial, this type of government measure would only serve to perpetuate 

systemic inequality for one of the disadvantaged groups.310 

This issue was recently considered by the Western Cape High court in the case of 

Western Cape Forum for Intellectual Disability v Government of the Republic of South Africa 

(Western Cape).311 In this case, children with severe and profound disabilities were excluded 

from receiving an education because they failed to meet the admission criteria to be admitted 

into mainstream and special schools.312 These children were largely catered for in Special Care 

Centres that were run by non-governmental organisations (NGOs).313 The state made a financial 

contribution to the NGOs but the amount paid per child was significantly lower than what the 

government was spending on children in mainstream and special schools.314 The government 

argued that this was due to financial constraints.315 
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The court recognised that whilst progress had been made in children with disabilities 

accessing education, this could not be done at the expense of children with severe and profound 

disabilities.316 The court concluded that the state had unfairly discriminated against these 

children.317 The government failed to explain why the burden of the budgetary shortfall had to be 

borne by children with severe or profound intellectual disabilities instead of being shared by all 

children.318 Further, there was no justification for why the most vulnerable and disadvantaged 

group of children with intellectual disabilities could not access basic education because of 

budgetary constraints.319 

As such, when creating measures, the government must be careful that it does not 

perpetuate discrimination. Liebenberg & Goldblatt argue that if socio-economic programs are not 

sensitive to the value of equality, they may end up perpetuating and entrenching discriminatory 

value judgments.320 For instance, in the Western Cape case, the exclusion of children with severe 

or profound intellectual disabilities perpetuated the idea that these children cannot learn.321 

When providing access to education, the state must consider the historical context of 

education for children with disabilities. It must adopt measures to redress the discrimination and 

resultant negative effects that children with disabilities have continued to face post-apartheid.  

Dignity 

The courts have recognised that dignity is a difficult concept to define.322 However, at the very 

least, dignity  

Is an acknowledgement of the intrinsic worth of human beings. Human beings are 

entitled to be treated as worthy of respect or concern. This right, therefore, is the 

foundation of the other rights that are specifically entrenched in the BOR.323 
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In Harksen v Lane324 it was found that unfair discrimination impairs the fundamental 

dignity of human beings.325 The categories listed in s9(3), which include disability, have been 

used in the past to oppress and marginalise people.326 Thus, where such persons continue to be 

discriminated against, their dignity will likely be impaired.  

In Western Cape, the court recognised that children with severe or profound intellectual 

disabilities who were not able to attend school had their right to dignity infringed as their right to 

education had been ignored resulting in them being marginalised.327 The court further realised 

that it was degrading for these children to not have the opportunity to develop their potential.328 

The realisation of the right to dignity required these children to be protected from neglect and 

degradation and to be allowed to learn.329 

In the Centre for Child Law330 case the court said concerning the dignity of 

undocumented children who were unable to attend school, “some children have expressed 

feelings of shame and embarrassment at being unable to perform tasks that other children can 

perform…”331 In Watchuneka332 the court stated: “The freedom to study is inherent in human 

dignity for without it a person is deprived of the potential for human fulfilment.”333  

With this constitutional context in mind, the next sections consider the relevant laws, 

policies, guidelines and plans of action related to the right to education for children with 

disabilities. 
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Domestic Legislation and Policies 

The South African Schools Act 

The South African Schools Act334 (the Schools Act) is an important piece of legislation that 

signified a movement from the segregated school systems of Apartheid to a national system that 

is supposed to cater for all students regardless of race, class, and ability.335 The Schools Act was 

passed to give effect to the right to basic education in the Constitution.336 In the preamble of the 

Schools Act, it is stated that the new educational system  

will redress past injustices in educational provision, provide an education of progressively high 

quality for all learners and in doing so lay a strong foundation for the development of all our 

people’s talents and capabilities…337   

It thus requires the state to take steps to ensure that all learners receive the same level of 

education. Provisions relating to learners with disabilities are outlined below. 

Section 3(1) of the Act states that it is compulsory for every learner to attend school from 

the age of seven years until they reach the age of fifteen years or the ninth grade.338 However, 

section 3(2) states that the Minister must determine the ages of compulsory school attendance for 

children with special needs.339 However, the Minister has not done so.340 Section 4 allows a Head 

of Department to exempt a learner from compulsory school attendance if it is in the best interest 

of the child.341 However, international law notes that it is better to adapt the environment to 

ensure that the rights of all learners are met rather than excluding children on any basis.342  

Section 5 states that “a public school must admit learners and serve their educational 

requirements without unfairly discriminating in any way.”343 Public schools include ordinary 

public schools, public schools that serve learners with special needs, and public schools that 
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serve learners with specialised talents.344 This section is particularly important in giving effect to 

the constitutional right to equality. In determining their school admissions policies, schools 

cannot discriminate based on any of the listed grounds, including disability.345  

Section 12(4) of the Act requires the relevant Member of the Executive Council (MEC) 

to take steps where reasonably practicable to “provide education for learners with special 

education needs at ordinary public schools and provide relevant educational support services.”346 

Section 12(5) further states that the relevant MEC must “take all reasonable measures to ensure 

that the physical facilities at public schools are accessible to disabled persons.”347 These two 

sections are important because they place an obligation on the government to take positive steps 

to realise the right to basic education for learners with disabilities. Section 12(4) takes a step 

toward including learners with disabilities in ordinary schools. It ensures that learners can be 

placed in ordinary schools and also receive the necessary support to fully benefit from the 

schools as much as their peers.  

Section 12(5) ensures the removal of physical barriers at schools and allows ease of 

access for learners that may have physical disabilities. In poorer and rural areas school buildings 

may not only be inaccessible but also poorly maintained which makes them unsafe.348 In essence, 

there is a duty on the government to create a barrier-free and safe environment that is conducive 

to learning. 

However, some issues with the Schools Act have been noted. Section 12(4) limits the 

obligations of the government by qualifying its duties with the statement “where reasonably 

practicable.”349 The sections are contradictory because they use the word “must” which creates a 

mandatory obligation and qualify it with reasonableness which seems to give the MEC wide 

discretion to determine what is reasonable.350  Because of the unqualified nature of the right to 

education, the state should be required to do as much as possible to make the right to education 
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available for everyone.351 Limiting access to ordinary schools in this manner means that children 

with disabilities may continue to be excluded from the education system if the state can prove 

that it is reasonably practicable to do so. This runs counter to the compulsory nature of attending 

school. Children cannot be expected to attend school if the state fails to accommodate them. 

Additionally, the Schools Act does not indicate what happens to these children when it is not 

reasonably practicable for them to be accommodated in ordinary schools.352  

Other countries, including the United States of America, have chosen to adopt the phrase 

“unless this would constitute an unjustifiable hardship” as this places a higher premium on the 

government to act and places the onus on the government or school to prove that it has taken all 

measures to try to accommodate the learner.353 This is also in line with the Schools Act’s 

compulsory attendance requirement as this can only happen where a student is properly 

accommodated.354 

Sections 12(4) and (5) seem to promote inclusive education by requiring the government 

to accommodate children with disabilities in ordinary schools. On the one hand, it can be argued 

that because inclusive education is not synonymous with basic education, the limit of reasonable 

practicability is justified as these children can be accommodated in special schools. However, 

thus far, the limited number of special schools have failed to accommodate most children with 

disabilities and many of the special schools that exist are in poor condition.355 As such, inclusion 

in ordinary schools is key to realising the right to education for children with disabilities. 

Beyond these few provisions, the Schools Act has no other provisions related to inclusive 

education.  

 

 
351 Ibid. 
352 Schools Act supra note 326. 
353 NCSNET & NCESS op cit note 350 at 37. 
354 Schools Act supra note 326 at s3. 
355 DBE op cit note 12 at 71. 



39 
 

 

The National Disability Strategy White Paper 

The Integrated National Disability Strategy White Paper (National Disability Strategy)356 was 

published in 1997.357 It laid the foundation for addressing the discrimination experienced by 

persons with disabilities and ensuring their equitable access to human rights.358 It recognised that 

despite there being a large percentage of people with disabilities in South Africa, there were 

fewer services available to enable them to effectively participate in society.359 Concerning 

education, the National Disability Strategy also acknowledged the failure of the education 

system at the time to fully accommodate all learners with disabilities due to the inequalities of 

apartheid.360 

In calling for redress, some key principles and objectives were identified. Importantly, all 

persons with disabilities are entitled to equal educational opportunities regardless of the nature 

and severity of their disability.361 Where necessary, special measures should be taken to ensure 

that learners with disabilities have access to the necessary resources, support mechanisms and 

assistance to achieve their full potential.362 The key to meeting these objectives is the 

development of good policy. Good policy ensures, first and foremost, that there is a clear goal or 

standard to be achieved.363 It places responsibility for meeting this goal on the relevant 

stakeholders and provides mechanisms to hold them accountable.364 And finally, it provides 

definitive steps that the stakeholders must take to achieve these goals.365 This would ensure 

uniformity in the implementation of said policy. 

In particular, the creation and development of policy relating to curriculum development, 

teacher training and support, and the provision of “adequate and appropriate education support 

services to all learners” were considered important.366 The National Commission on Special 

Needs in Educations and Training (NCSNET) and the National Committee on Education Support 
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Services (NCESS) were commissioned to investigate and make policy recommendations on how 

to transform the education system to facilitate equal access to education.367 This report is 

considered next. 

Report of the NCSNET and NCESS 

The Report on Overcoming Barriers to Learning and Development (the NCSNET Report)368  

was published in 1997.369 The purpose of this report was to assess the “special needs and support 

services in education and training in South Africa” and to make recommendations.370 This was 

done as part of the creation and development of an education system that is inclusive and caters 

to the diverse needs of all learners, regardless of ability.371 Four key issues guided the process.372 

First, education and training policy would need to ensure that everyone has access to lifelong 

learning.373 Secondly, the report recognised that massive inequalities exist in South Africa and 

policy would play a key role in redressing these inequalities.374 Third, state resources would need 

to be provided equitably to ensure that all learners have equal access to educational 

opportunities.375 Finally, the education provided would need to be of good quality.376 

The NCSNET Report provided recommendations in line with the inclusive approach 

adopted in the Salamanca Statement.377 It called for a move from distinguishing between learners 

with special needs and learners with ordinary needs and instead, recognising that all learners face 

barriers.378 It is these barriers that would need to be addressed to ensure that all learners have 

equal access to educational opportunities. Socio-economic barriers, for example, played and 

continue to play one of the biggest roles in limiting learners’ access to education.379 At the time, 

there was an inadequate number of learning centres to accommodate all children of school-going 
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age.380 Children in rural areas had to travel far to reach learning centres.381 Additionally, these 

learning centres were not all of the same quality.382 Learning centres which were previously 

reserved for black learners were overcrowded and inadequately resourced and staffed.383 

Other barriers noted in the report were discriminatory attitudes relating to persons with 

disabilities, inflexible curriculums, inadequate support services, the lack of parental involvement, 

and more significantly, the lack of enabling legislation and policies.384 

The NCSNET Report called for some major changes to the education system. It primarily 

called for the establishment of only one educational system that would be able to provide for the 

diverse needs of all learners.385 If special learning contexts were necessary, learners would be 

allocated by the type of support needed and not the nature of the disability386. It further suggested 

educators and all personnel be adequately trained to cater to the diverse needs of the learners.387 

Further, buildings would need to be made accessible and the curriculum would need to be made 

flexible enough to adapt to the needs of learners.388 Finally, parental involvement would need to 

be increased and communities would need to be mobilised to provide additional support. 389 

The report called on the national and provincial governments to issue a White Paper to 

provide “national guidelines and norms regarding issues of diversity and overcoming and 

preventing barriers to learning and development.”390 It also called for new legislation to be 

developed and promulgated which would reflect the recommendations outlined in the report and 

certain amendments to be made to the Schools Act to make it more inclusive.391 
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The Promotion of Equality and Prevention of Unfair Discrimination Act 

The Promotion of Equality and Prevention of Unfair Discrimination Act (PEPUDA) 392  was 

passed in 2000 to give effect to section 9 of the Constitution.393 PEPUDA recognises that in 

achieving equality it is fundamental to redress and eradicate those past inequalities that remain 

deeply embedded in society today.394 In line with section 9(3) of the Constitution, the definition 

of prohibited grounds in the PEPUDA includes disability.395 In several sections, PEPUDA 

emphasises the importance of eradicating discrimination on the grounds of race, gender and 

disability.396 Section 9 in particular deals with the “prohibition of unfair discrimination on the 

ground of disability.”397 Section 9(a) and (c) are particularly relevant here. They state: 

Subject to section 6, no person may unfairly discriminate against any person on the ground of 

disability, including 

a) denying or removing from any person who has a disability, any supporting or enabling 

facility necessary for their functioning in society; 

b) … 

c) Failing to eliminate obstacles that unfairly limit or restrict persons with disabilities from 

enjoying equal opportunities or failing to take steps to reasonably accommodate the needs of 

such persons.398 

Section 6 states that this provision applies to the state and any person.399 The section requires the 

relevant parties to take steps to remove all obstacles that may unfairly limit the equitable 

enjoyment of the rights of persons with disabilities.400 This can be construed to include all 

obstacles, whether physical, economic, social, or psychosocial. Regarding education, it can be 

seen as reinforcing the government’s duty to adequately accommodate learners in schools by 

providing a barrier-free learning environment. 
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Section 28 of PEPUDA provides “special measures to promote equality concerning race, 

gender and disability.”401 Subsection 3(b) states that parties must give priority “to the elimination 

of unfair discrimination and the promotion of equality in respect of race, gender and 

disability.”402 This is so because, under apartheid, people were not only segregated according to 

race, but also gender and disability.403 Thus, it is commendable that PEPUDA recognises the 

importance of redressing this unequal past. 

White Paper 6 on Special Needs Education 

White Paper 6 on Special Needs Education (WP6)404 was described as a “post-apartheid 

landmark policy that was intended to make a radical break with the past and lay to rest the legacy 

of exclusion that had characterised the provision of education for children with intellectual 

disabilities during the apartheid years.”405 

WP6 is the main policy document addressing the right to education for children with 

disabilities.406 WP6 is based on the findings of the NCSNET Report.407 The purpose of WP6 was 

to promote inclusive education so that all learners can participate equally in the education 

process.  

Inclusive education, according to WP6, involves identifying the barriers that all learners 

face and taking steps to remove those barriers.408 It is based on the assertion that everyone can 

learn and that everyone, at some point in their education journey experiences barriers to learning 

and thus requires some type of support to facilitate this learning.409 The learning needs of 

children differ according to the barriers they face, and the government must attempt to remove 

these barriers to ensure that all children have equal access to educational opportunities.410 WP6 
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acknowledges that learners with disabilities have been the most vulnerable to barriers to learning 

and have consequently experienced exclusion from the education system.411 

Central to WP6 is the inclusion of learners with disabilities in the general education 

system.412 It thus recommends three types of schools to accommodate the level of support 

learners may need. Learners requiring low-intensive support would be placed in ordinary schools 

and receive the necessary support there.413 Learners requiring moderate support would be placed 

in full-service schools.414 Full-service schools are schools that are fully equipped to 

accommodate a wide range of different learning needs among learners.415 Learners requiring 

high-intensive support would remain in special schools.416 Special schools are those schools that 

provide specialised education to children who require intense levels of support and cannot be 

accommodated in full-service schools.417 

WP6 adopted 6 key strategies to address various barriers to learning and create an 

inclusive education system.418 

The first strategy was the improvement and conversion of special schools into resource 

centres that would cater for children requiring high support and would also provide expertise and 

support to neighbouring ordinary and full-service schools.419 The second strategy would be to 

ensure that the 280 000 children and youth with disabilities who were outside of the school 

system at the time would be placed in schools that could cater to their needs.420 The third strategy 

was the conversion of ordinary schools into full-service schools.421 The fourth strategy was the 

introduction of the relevant stakeholders to the inclusion model.422 The fifth strategy was the 

establishment of district-based support teams which were meant to provide support to ordinary 
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and full-service schools. The final strategy was the implementation of “a national advocacy and 

information programme in support of the inclusion model.”423 

To successfully implement these strategies, WP6 set out its short, medium, and long-term 

goals. Between 2001 and 2003, the government would focus on mobilising out-of-school 

children and youth.424 This would entail conducting outreach programs to reach children with 

disabilities who were out of school and enrol them into schools.425 The government would begin 

converting primary schools into full-service schools and creating district support teams to 

provide the necessary support to these schools.426 Additionally, they would establish a system for 

identifying barriers to learning in the foundation phase.427  

In the medium term, between 2004 and 2008, the government would continue to mobilise 

out-of-school children and convert schools into full-service schools.428 In the long term, by 2021, 

they intended to have established 380 special schools/resource centres, 500 full-service schools, 

and district support teams and to have all children of school-going age in school.429 The 

government gave itself 20 years to achieve its goals.430 

Guidelines 

To assist with the implementation of WP6, the Department of Basic Education (DBE) issued 

several guidelines. These guidelines are outlined below. 

Guidelines for Inclusive Teaching and Learning431 were issued to specifically assist 

educators who work with children with learning barriers.432 The guidelines provide information 

on different barriers to learning, how they may present themselves, how they affect learners and 

how educators can mitigate them.433 They guide educators in planning for the diverse needs of 
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learners and provide practical examples to illustrate how the suggested strategies can be 

employed.434 

The Guidelines for Full-Service/Inclusive Schools435 were published in 2010.436 They 

provide the minimum standards that schools must comply with to be considered full-service 

schools.437 The guidelines state that these schools must be able to provide for a wide range of 

learning needs.438 This does not necessarily mean that these schools must provide all forms of 

learner support, but rather that they should have the potential to do so if required.439 Other key 

characteristics full-service schools must exhibit include physical accessibility, a healthy and safe 

environment, good leadership and efficient support systems in place.440 The guidelines outline 

the role and duties of educators, the school management team, and the school principal.441 They 

also outline the type of support measures that full-service schools can provide, such as 

curriculum differentiation or individual lesson plans, and how children should be assessed to 

determine the type of support they need.442 These guidelines are meant to be used not only by 

schools but also by government officials at all levels to guide them on the type of resources they 

should be providing to schools.443 

Guidelines for District-Based Support Teams444 guide the formation and functioning of 

district-based support teams (DBSTs).445 These teams must consist of specialist support 

personnel who are employed at the district, regional, or provincial level.446 They may include 

health and welfare professionals, psychologists, and curriculum experts who support 

educators.447 DBSTs are expected to collaborate with other support personnel such as special 

school resource centres, higher education institutions, members of the community, NGOs and 
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others in fulfilling their functions.448 Their functions include assisting learners so that their 

learning needs are met, assisting educators in curriculum differentiation and assessment-setting, 

and assisting in the identification of learning barriers and how they can be addressed.449 

In 2014 the Guidelines to Ensure Quality Education and Support in Special Schools and 

Special School Resource Centres450 were published.451 As noted above, special schools serve two 

purposes: providing education to children who require high levels of support and acting as 

resource centres for other ordinary and full-service schools in their district.452 The guidelines 

outline how the curriculum should be managed and delivered, what type of teaching and non-

teaching personnel should be employed, what qualifications and skills they should possess, how 

the physical infrastructure of the schools should be designed, and the management of hostel and 

transport services.453 Additionally, it also outlines how special schools will function as resource 

centres for other schools in the community.454 

SIAS Policy 

A key policy that was published by the DBE is the Policy on Screening, Identification, 

Assessment and Support (SIAS Policy).455 The purpose of the SIAS Policy is to “provide a 

policy framework for the standardisation of the procedures to identify, assess, and provide 

programmes for all learners who require additional support to enhance their participation and 

inclusion in school.”456 

The process outlined in the SIAS Policy is supposed to be used to determine the various 

learning barriers that learners may experience and the nature and extent of support required to 

facilitate the learner’s participation in the learning process.457 The policy provides a set of forms 

to be used to identify and address the learning barriers.458 For instance, a Support Needs 
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Assessment Form is provided that must be completed by a teacher to determine if there are any 

areas of concern and what teacher interventions or support can be provided to the learner.459 Two 

more forms are provided to request assessment and intervention by a school-based support team 

(SBST) or a DBST.460  

SBSTs are the first port of call when teachers require assistance with providing support 

for learners.461 SBSTs assist teachers to identify the learning needs of learners, to provide the 

necessary support and to evaluate and monitor the support given.462 They are also required to 

identify other barriers at the teacher, curriculum and school levels and develop strategies to 

address these barriers.463 If the SBST cannot organise support practically and efficiently, then the 

DBST is the next level of support.464 

The SIAS Policy unpacks the three levels of support -low, moderate, and high- what form 

they should take, who should implement them, how they should be resourced and their potential 

implementation implications.465 

Once a child is identified as being at risk, the teachers and SBSTs must follow the SIAS 

process to investigate and provide for the learners' needs.466 This policy is fundamental to the 

realisation of inclusive education because it facilitates the inclusion of learners with disabilities 

in mainstream schools.467 By providing a method to identify and address learning barriers, this 

policy ensures that all learners can participate effectively in the learning process.468 It also 

ensures that ordinary schools can accommodate more learners thus curbing the unnecessary 

referral of learners to special schools.469 
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Action Plans 

In 2011, the DBE published its first sector plan titled Action Plan to 2014: Towards the 

Realisation of Schooling 2025 (Action Plan).470 This plan outlines the long-term goals that the 

DBE plans to achieve.471 The plan was not intended to provide budgetary allocations or detailed 

implementation plans but was rather intended to guide the ten basic education departments.472 

The Action Plan has 27 goals that it aims to achieve by 2025.473 Goal 26, in particular, aims to  

Increase the number of schools that effectively implement the inclusive education policy and 

have access to centres that offer specialist services.474 

The Action Plan recognises that there are still many learners with special needs who are 

not in school, and this hinders the goal of compulsory schooling from being realised.475 It also 

recognises that generally, teachers do not know how to properly implement inclusive 

education.476 It calls on the state to capacitate ordinary schools with trained teachers, specialist 

support, and the necessary facilities to cater for children’s needs. It also recognises the 

importance of establishing norms and standards for funding the implementation of inclusive 

education.477 

The update to the Action Plan, Action Plan to 2019: Toward the Realisation of Schooling 

2030478, does not go into any further detail regarding how inclusive education should be 

implemented.479  

In the subsequent update, Action Plan to 2024: Towards the Realisation of Schooling 

2030480, the progress made in the implementation of inclusive education is recognised.481 

According to the Action plan, by 2020, over 800 full-service schools had been designated, there 

was an increase in the availability of specialist support staff such as therapists, and more diverse 
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subjects were introduced into the curriculum.482 The Action Plan does not go into any more 

detail regarding the implementation of inclusive education.483 

The White Paper on the Rights of Persons with Disabilities 

The White Paper on the Rights of Persons with Disabilities484 is an update to the 1997 White 

Paper on an Integrated National Disability Strategy.485 It is meant to guide the realisation of the 

human rights of persons with disabilities considering the state’s duties under the CRPD.486 

The White Paper outlines policy directives about lifelong education and training.487 They 

include providing accessible education facilities, providing educational support and reasonable 

accommodation at all institutions of learning, ensuring that all children with disabilities of 

school-going age are in school, and integrating disability awareness into all school curricula.488 

6. CHAPTER 6- GAPS IN LEGISLATION AND THE SITUATION ON THE GROUND 

While the domestic legislation, policies, guidelines, and plans discussed in the previous chapter 

have contributed to the implementation of inclusive education, it is submitted that they are not 

enough to ensure that inclusive education is implemented per South Africa’s international law 

obligations. These gaps in policy and legislation and implementation are explored below. 

Gaps in the Legislative and Policy Framework 

Gaps in Legislation 

The importance of legislation in the implementation of human rights has been discussed at length 

in Chapter 3. Most of the relevant international law instruments, including the CRPD, the CRC 

and the ICESCR require states to enact legislation to properly implement the rights of persons.489 

General Comment 4 of the CRPD requires states to introduce legislation that is in line with the 

human rights model of disability and article 24 of the CRPD.490 Despite this, South Africa has 
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51 
 

 

failed to enact legislation dealing with the right to education for children with disabilities or 

inclusive education.491  

In the NCSNET Report, it was recommended that the Department of Education amend 

the Schools Act to make it more inclusive and develop a separate Act for inclusive education.492 

In WP6, the Department of Education also committed to reviewing the Schools Act so that it 

would be consistent with the policy proposals outlined in WP6.493 This is because, despite the 

few provisions discussed in Chapter 5, there are no other provisions in the Schools Act relating 

to inclusive education. 

It is only in January 2022 that the Basic Education Laws Amendment Bill was introduced 

to amend the Schools Act.494 However, none of the amendments proposed relates to inclusive 

education.495 As such, there is still no legislation in place to guide the implementation of 

inclusive education. 

Gaps in Policy  

Without any enabling legislation, WP6 has remained the main policy document for the 

implementation of inclusive education. In 2015, the DBE published the Report on the 

Implementation of Education White Paper 6 on Inclusive Education (the WP6 Report).496 The 

WP6 Report outlined the challenges that have slowed down the progress of inclusive education 

implementation.497 One of the biggest challenges mentioned is the unclear conception and 

understanding of what inclusive education entails and how it should be implemented.498 WP6 

provided broad goals that the government aimed to achieve but failed to provide detailed 

guidance on how these goals would be met. 

Further WP6 does not create legally binding obligations because its purpose is to show 

the government’s policy position on a certain matter.499 To this day, the government has failed to 
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convert its inclusive education policies into legally binding obligations and consequently, it has 

not been made a national priority.500  

In South Africa’s Baseline Country Report to the Committee on the Rights of Persons 

with Disabilities501 (Baseline Country Report), the government admitted that the implementation 

of WP6 has been “impeded by the fact that it was not regarded as a fundamental driving force of 

educational change, as had been intended.”502 The government further acknowledged that “up to 

2012, inclusive education has not been mainstreamed in most of the intervention programmes 

and senior managers within departments have therefore not been held accountable for 

implementing the policy directives.”503 There has been limited support from various levels of the 

education system and consequently, the implementation of inclusion has been slow and 

unsystematic.504 

The plan outlined in WP6 was very idealistic in terms of what the government could 

achieve.505 The purpose, which was to fulfil the right to basic education, was good. However, it 

is submitted that in addition to its non-binding nature, WP6 contains many policy gaps that have 

prevented it from serving as an effective driving force for inclusive education.  

The biggest issue with WP6 is the broadness and vagueness of its provisions.506 WP6 did 

not provide concrete steps on how its goals would be achieved but instead only outlined what 

outcomes were expected of the various stakeholders.507  

For instance, teachers are the key role players in the implementation of inclusive 

education as they interact first-hand with learners.508 However, the nature of the training they 

would undergo was not clearly outlined. Ideally, there would be consistency in the type of 

training educators across the country would receive to ensure that they could all cater to the 

needs of learners and provide quality education. However, the only thing stated in WP6 was that  
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The 80 hours annual in-service education and training requirement of the Government in respect 

of educators, will be structured in such a manner that they include the requirement to complete 

courses relating to policies and programmes put forward in this White Paper.509 

Educator training is key, and the failure of WP6 to provide for that is alarming. In the 

proposed full-service schools, educators would potentially have to cater to a diverse range of 

learning needs in a single classroom.510 Yet, beyond the allocated 80 hours, it is unclear how the 

government would provide this training. It is thus unsurprising that in its 2015 report, Human 

Rights Watch found that a lack of teacher knowledge, training, and skills was still an issue in 

providing quality education to learners with disabilities.511 

Another example is how the plan to mobilise children into schools was not exactly clear 

despite it being paramount to ensure that all children of school-going age were in school. It was 

unclear how these children would be identified, where they would be placed and how they would 

be accommodated. Additionally, WP6 did not provide measures to ensure that ordinary schools 

would not refuse admission to learners with disabilities. Although discrimination in admission is 

prohibited in section 5 of the Schools Act, it is still an ongoing practice that unfortunately results 

in many learners with disabilities being excluded from the educational system.512  

The broadness and vagueness of WP6 continue to be a problem today.513 Donohue & 

Bornman argue that WP6 was enacted more for its political symbolism than its practicality.514 

The implementation strategies are vague, resulting in a lack of clarity on how the goals outlined 

will be achieved.515 

There are many other issues with WP6. A key issue was the estimated 20-year period.516 

As discussed above, the right to education is immediately realisable.517 At the time WP6 was 

published, over 200 000 children with disabilities of school-going age were out of school.518 In 
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2015, it was estimated that almost 600 000 children with disabilities of school-going age were 

out of school.519 Thus, this long timespan has perhaps not yielded the results that were intended 

in the WP6. 

There are also some key elements that WP6 did not address. WP6 did not go into detail 

about Early Childhood Development (ECD) even though it was identified in the NCSNET 

Report as a key phase in which children with disabilities can be identified and catered for from 

an early stage.520 At the time ECD was not part of the formal schooling system and was thus 

neglected by the government.521 In the NCSNET Report, it was recognised that ECD plays a key 

role in the early identification of disability and learner needs and allows early intervention to 

ensure effective learning.522 The NCSNET Report recommended that attention be paid to ECD 

programs.523 Under these programs, barriers such as medical, psychological, and social problems 

would be identified and appropriately addressed as early as possible.524 Where possible, 

preventative programs aimed at preventing barriers to learning would be implemented.525 

However, none of this was addressed in WP6.  

However, in 2021, it was directed that ECD functions would be transferred from the 

Department of Social Development to the DBE.526 The purpose of this is to ensure standardised 

learning in the sector which is aligned with the CAPS curriculum.527 It remains to be seen how 

ECD programs will cater for children with disabilities.528 

WP6 also failed to address how socio-economic barriers would be addressed. Parents 

have generally had to bear the heavy costs of enrolling their children in special schools as well as 

providing them with the necessary technical equipment required for learning.529 For families who 

come from disadvantaged backgrounds, this cost was often seen to outweigh the benefit of 
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sending their children to school.530 As such families living in poverty were often unable to send 

their children to school.531 WP6 failed to address how children with disabilities who face social 

and economic barriers would be catered for.  

Another issue that was not adequately traversed was the national advocacy and education 

program on inclusive education. It was found in the NCSNET Report that negative attitudes 

toward disabilities constituted a significant barrier to accessing education.532 In some 

communities, a disability results in ostracism from the community or the immediate family.533 

These attitudes are also present in teachers.534 More attention should have been paid to this.  

Other issues not addressed in WP6 include the provision of adequate transport or 

boarding facilities for learners with disabilities. The reality on the ground at the time was that 

many children who lived in rural areas still lived far away from the schools.535 Because of that, 

children would often have to stay in school hostels or use unsafe or unsuitable transportation.536 

However, hostels in special schools were often dilapidated and unsafe. As such, these were 

serious areas of concern.  

Another major issue was the experience of abuse by learners with disabilities in special 

schools.537 Children were often neglected or subjected to corporal punishment in some cases due 

to a lack of understanding of their conditions.538 WP6 failed to go into detail about these issues 

when it discussed the strengthening of special schools.  

Finally, WP6 failed to discuss the need for legislation as outlined in the NCSNET 

Report.539 WP6 recognised that “policies, legislation and frameworks for the school and college 

systems must provide the basis for overcoming the causes and effects of barriers to learning.”540 

However, beyond the commitment to revise current legislation, there was no commitment to 

develop new legislation. Considering the shortcomings of the Schools Act in protecting the rights 
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of learners with disabilities, the new legislation would have played a key role in placing binding 

legal obligations on the government to fulfil the right to education for these learners. It was 

stated in the NCSNET Report that “where such legislation or policy fails to protect learners from 

discrimination or perpetuates particular inequalities, it directly contributes to the existence or 

maintenance of such barriers.”541  Unfortunately, WP6 does not have binding status and instead 

simply outlines the visions and goals of government.  

Like WP6, the existing Guidelines issued do not have the force of law and do not place 

any legally binding obligations on the government.542 Whilst these guidelines are useful to a 

certain extent, weak monitoring and evaluation systems have undermined their effectiveness.543 

There are no continuous monitoring systems in place by the DBE to ensure that these guidelines 

are being adhered to.544 For instance, no evidence exists as to the effectiveness of the special 

schools' resource centres.545 There was also no evidence as to the qualitative functioning of full-

service schools up until 2019.546 No continuous monitoring by the government takes place of the 

skills acquisition and qualifications of educators and other education officials.547 As such, where 

there is no monitoring there is no accountability and, consequently, no implementation.548 

The government has also failed to develop an education sector plan in line with General 

Comment 4 of the CRPD.549 General Comment 4 requires the state, in consultation with 

organisations of persons with disabilities and children with disabilities, to develop a 

comprehensive education sector plan that details the process of implementing inclusive 

education.550 The plan should be based on the current context of inclusive education in the 

country and should outline a timeframe and measurable goals to be achieved.551 The DBE’s 

Action Plans do not meet these requirements. The plans largely focus on the provision of 
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education to ordinary schools. Inclusive education is just one of the 27 goals listed in the Action 

Plan. Apart from the two pages that briefly touch on inclusive education, no in-depth guidance is 

given.  

Additionally, it is clear from the Action Plan that inclusive education is not seen as a 

major driving force to overhaul the whole education system, but rather as a small part of the 

education system that is meant to cater for children with disabilities. 

These policy gaps have resulted in the poor implementation of inclusive education. This is 

explored further below. 

Implementation Failures 

In WP6 the government outlined its goals and gave a timeframe for the proposed implementation 

of the inclusive education system.552 The government set a realistic timeframe of 20 years for 

this implementation.553 By 2021 the government aimed to ensure that all children and youth were 

in school, that there were 380 special schools/resource centres and that 500 schools were 

converted into full-service schools with district support teams.554  However, 21 years on, the 

government has failed to meet many of its goals.  

Failure to Mobilise Out-of-School Youth 

In WP6, the government planned to mobilise out-of-school children and youth to ensure that all 

children of school-going age would be in school.555 However, based on the DBE’s calculations in 

2015, it was estimated that approximately 597 953 children with disabilities were out of 

school.556 This is a significant increase compared to the 280 000 estimate in 2001.557 

In a 2007 study conducted by IDASA, it was found that funds related to the mobilisation 

of out-of-school youth were not classified as funding needs by provincial education 

departments.558 Without the mobilisation of out-of-school children, not only is a vital part of 
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WP6 not met, but it also undermines the requirement of compulsory schooling outlined in the 

Schools Act.559 It was also found that most of these provinces had not established targets for how 

many out-of-school learners they planned to reach annually.560  

In a study conducted by SECTION27 in 2015, it was found that where enrolment drives 

did take place, they often excluded children with disabilities.561 For instance, in 2014, an 

enrolment drive in KZN failed to mention or focus on children with disabilities despite the 

provincial department’s awareness that this was an issue.562 In the IDASA study, it was found 

that provincial department officials were reluctant to run mobilisation campaigns out of fear that 

they would be unable to provide for the learners’ needs.563 However, this is because when 

campaigns to mobilise children with disabilities did take place, they were poorly planned.564 This 

resulted in children with disabilities being mobilised but most of them not being placed due to 

saturated schools or them being placed in schools where they could not be reasonably 

accommodated.565 

Failure to Collect Accurate Data 

There is no proper system in place to track how many children with disabilities are actually out 

of school or have been refused admission to schools.566 In contrast to the DBE’s calculations in 

its WP6 Report, the government, in its Baseline Country Report, estimated that 480 036 children 

with disabilities were out of school whereas, in the draft First Periodic Country Report of the 

CRPD, it was estimated that 197 517 children with disabilities were out of school.567 These huge 

discrepancies indicate a failure to track children with disabilities who are currently out of school 

as well as the failure of the government to mobilise out-of-school children.568 Failure to collect 
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data also means that it is difficult to accurately track the progress of the policy implementation or 

to determine which areas require the most attention.569  

Even with inadequate data, it is clear that many children with disabilities are not 

accessing basic education. In its Concluding Observations on the Initial Report of South 

Africa570, the CRPD Committee expressed concern over the high number of children with 

disabilities who are still currently out of school.571 

Inadequate Training of Educators 

In WP6, the Department of Education indicated that classroom educators would be the primary 

resource for implementing inclusive education.572 Educator training and development would thus 

be critical for ensuring that educators had the required skills and knowledge to cater to the 

diverse needs of students.573 Educators would be expected to provide multi-level classroom 

instruction through the preparation of lessons with variations that could cater to the needs of each 

learner 

However, several studies have found that teachers lack the necessary skills and 

competence to identify barriers to learning and implement the necessary interventions.574 

Although the government, in its Baseline Country Report, indicated that 39 515 educators had 

received training on how to implement the inclusive education policy, studies have shown that 

this training does not provide educators with the sufficient skills and knowledge required to 

instruct a classroom of learners with diverse needs.575  

For instance, it was found that curriculum differentiation training, which is a key area in 

responding to the diverse needs of learners in the classroom, provided by the government only 

ran over 5 days.576 In a study conducted by SECTION27 in the uMkhanyakude district in KZN, 

it was found that teachers lacked the necessary expertise to teach children with disabilities and 
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often had difficulties addressing the barriers to learning.577 Whilst the DBE did provide ad hoc 

training sessions, the schools argued that they were not sufficient and were not generally 

beneficial because the schools were asked to nominate only a few teachers to attend the training 

sessions.578  

In a series of interviews conducted by Human Rights Watch, it was also uncovered that 

teachers generally lacked the practical skills to implement inclusive education in their 

classrooms.579 Various examples were given of instances where children with disabilities 

attended full-service schools, but teachers failed to engage them in learning activities, encourage 

their participation or pay enough attention to ensure that the children kept up with the rest of the 

class.580  

In the Revised Policy on the Minimum Requirements for Teacher Education 

Qualifications581, it is stated that anyone who studies towards a qualification in education “must 

be knowledgeable about inclusive education and skilled in identifying and addressing barriers to 

learning, as well as in curriculum differentiation to address the needs of individual learners 

within a grade.”582 

However, most universities do not offer core modules in inclusive education as part of 

their education programs.583 Human Rights Watch noted that only three universities offer 

modules or postgraduate programs in inclusive education and only one university offers modules 

in special needs education.584 One principal, who was interviewed by SECTION27 argued that 

the inclusive education modules which are offered are purely theoretical and do not offer much 

practical experience.585  
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The consequences of employing ill-equipped, untrained, and unskilled teachers are 

disastrous. Even if children manage to be placed in schools, they are more likely to receive a 

low-quality education.586 

Failure to Implement an Information and Advocacy Program 

Negative attitudes and stigma towards persons with disabilities have always been critical barriers 

to development.587 These include the attitudes of government officials, communities, parents, 

and school staff.588 To address this issue WP6 committed to running information and advocacy 

campaigns to deconstruct negative stereotypes and promote inclusion.589 They were meant to 

introduce the inclusion model to the relevant stakeholders including governmental actors, 

communities, and education personnel.590 However, the government failed to do.591   

Views held by stakeholders have largely been guided by traditional beliefs or the medical 

model of disability.592 Traditional beliefs in South Africa mostly attribute disability to angered 

ancestors, witchcraft or family sin.593 This often leads to mothers or families being blamed for a 

child’s disability leading to them being shunned by the community.594 Those who ascribe to 

traditional beliefs may delay accessing medical interventions in the hopes of finding a traditional 

remedy to cure the disability.595 

On the other hand, the medical model, as discussed in chapter 2, has largely shaped societal 

views on disability.596 Although current policy reflects the social and human rights models of 

disability, practices on the ground are still in line with the medical model.597 Stakeholders still 

hold the belief that persons with disabilities cannot fit into normal society and must be taken care 

of in specialised settings.598  
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Du Plessis stated that 

The education system can provide good policy, education support, and resources and 

build the capacity of participants to implement policy, but if attitudes have not changed, 

the implementation will fail.599 

Successful implementation of inclusive education requires a commitment to providing high-

quality education for all without discrimination. However, stakeholders cannot be committed to 

something they do not understand. This lack of understanding of inclusive education has slowed 

the process. 

Failure to Allocate Adequate Funding 

Funding is one of the biggest obstacles to the implementation of inclusive education.600 In the 

WP6 Report, the DBE acknowledged that the funding that is being allocated to the expansion of 

inclusive education is insufficient.601 The DBE further acknowledged that the funds were not 

being consistently allocated across the provinces and this has had dire effects on poorer 

provinces such as Eastern Cape and Limpopo.602 The National Treasury allocated 250 million 

US Dollars for the realisation of inclusive education for the 2008-2012 period.603 However, in its 

Baseline Country Report, the government stated that “regrettably, more than 50% was spent in 

other priority areas at a provincial level and only five of the nine provinces have used the funds 

available for the expansion of inclusive education.”604   

Further, Human Rights Watch found that the budget allocated to special schools in the 

2014/2015 year was 12 times larger than the budget allocated to inclusive education.605 More 

funds have been consistently allocated to special schools.606 This is so despite the government’s 

attempt to reduce the number of learners who are enrolled in special schools.607 However special 

schools, despite having a larger budget, are still severely underfunded.608 In 2014, the DBE 
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admitted that five provinces had not allocated a budget for the expansion of inclusive education 

despite it being a priority at the national level.609 

Schools in poorer areas have been unable to provide the necessary support required by 

learners for them to actively participate in the education process.610 In a SECTION27 study, all 

schools interviewed agreed that the subsidies that were provided by the government were not 

enough to operate the schools effectively and to cater to the diverse needs of learners.611 Where 

schools had attempted to request extra support from the DBE, the Department assumed that they 

would be able to raise the rest of the required funds from school fees.612 However, this is not 

always possible in poorer areas.613  

At a parliamentary committee meeting in 2019, the DBE gave a presentation on the 

implementation of inclusive education.614 It noted that the funding priorities are still 

inconsistent.615 Funding deficits affected other areas such as the provision of learner transport for 

children with disabilities, and the training of educators on inclusive education.616 There was also 

a funding deficit for the conversion and resourcing of full-service schools.617 

In March 2018 the DBE published the Draft National Guidelines for Resourcing an 

Inclusive Education System for comment.618 However, the Equal Education Law Centre has 

criticised the government’s decision to publish guidelines rather than legally binding norms and 

standards.619 The inability to budget properly for inclusive education affects all aspects of its 

implementation. In its Concluding Remarks, the CRPD Committee recommended that the state: 

Intensify efforts at allocating sufficient financial and human resources for reasonable 

accommodations that will enable children with disabilities, including children with intellectual 
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disabilities or autism and those who are deaf or hard of hearing, to receive inclusive and quality 

education, including engaging in systematic data collection, disaggregated by sex and type of 

impairment, on the number of children mainstreamed into regular and inclusive schools and the 

dropout rates.620 

Failure to Strengthen Special Schools and Upgrade Them into Resource Centres 

One of the key strategies for improving support for learners was the conversion of special 

schools into resource centres that would support ordinary and full-service schools.621 The support 

provided by these resource centres was meant to facilitate inclusion in ordinary and full-service 

schools thereby reducing the referral of children with disabilities to special schools.622 WP6 

intended to strengthen and convert 380 special schools into resource centres by the end of the 

estimated 20-year implementation period.623 However, they failed to do so.624 In a report by the 

Department of Social Development and the Department of Women, Children and People with 

Disabilities, it was found that 423 special schools were catering for about 105 000 children 

nationwide.625 It was further found that the quality of education offered was poor with some 

children reporting that they were learning nothing.626 

In the WP6 Report, the DBE once again acknowledged that little progress had been made 

in remedying the inequalities experienced in special schools.627 In 2015 only 80 special schools 

had been converted into resource centres.628  

The DBE noted the various issues that still exist in special schools.629 A high rate of child 

abuse still exists in special schools and special school hostels.630 In its study, SECTION27 

uncovered that house mothers in hostels for blind children were not equipped with even the most 

basic braille literacy and generally did not possess the qualifications and skills required to care 
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for children with visual impairments.631 It also reported that many special schools are 

dilapidated, unsafe and poorly maintained.632  

In its study of seven special schools, Human Rights Watch discovered that these schools 

were severely understaffed, especially with important health personnel, and many of the 

applicants were seldom trained to work with children with disabilities.633 The school would then 

have the duty to train its employees at the school’s cost.634 This was made difficult because these 

schools were also underfunded, and this consequently influenced the services and care the 

schools could provide for the children.635 

Failure to Convert Ordinary Schools into Full-Service Schools 

In WP6, the department planned to convert 500 ordinary primary schools into full-service 

schools.636 Full-service schools were meant to accommodate a wide range of learning needs thus 

allowing the inclusion of learners with low, moderate, and high learning needs.637 However, the 

process of conversion has been slow and inconsistent. In 2009 only 91 schools had been 

converted into full-service schools.638 By 2015 the department had successfully converted 137 

schools into full-service schools.639  

In a 2019 report by the Auditor-General, it was noted that although 848 schools had been 

designated as full-service schools, they were not functioning optimally.640 The government 

acknowledged that funding for the conversion and resourcing of full-service schools was 

inadequate.641 There were no plans in place to convert and resource full-service schools to enable 

them to function properly.642  
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Consequently, the government issued a Circular in which it suspended the designation of 

full-service schools for three years so that the schools that have been designated could be 

adequately resourced and converted to ensure that they can fulfil their roles.643 

Failure to Establish District Support Teams 

Regarding DBSTs, the government acknowledged that not all support teams are fully functional, 

especially in rural areas.644 In the WP6 Report, the government stated that there were 231 

vacancies across 6 provinces in the provincial, district, and school support systems.645 In two of 

the areas that Human Rights Watch visited when conducting its study, there were no particular 

support teams or officials.646 In a study conducted by the South African Human Rights 

Commission in 2018, four of the seven special schools surveyed stated that they had never 

received a visit from a provincial or district official to conduct assessments on their 

functioning.647 

Failure to Implement the SIAS Policy 

In a Parliamentary committee meeting, the DBE reported that it had trained 4999 district officials 

and 95 089 teachers from about 25 000 schools in SIAS implementation.648 However, various 

studies have reported issues with the implementation of the SIAS. The Equal Education Law 

Centre has noted the refusal of ordinary schools to accommodate children with disabilities and 

the continuous referral of such children to special schools.649 Other issues noted include poor 

support measures in special schools, and the failure to properly assess children with disabilities 

to determine their learning barriers.650 Although the SIAS policy outlines the duties of the school 

and district officials in assessing, placing and supporting the children, their inaction often leads 

to parents having to bear the burden of finding school spaces and getting support for their 

children.651 
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In the Baseline Country Report, the Minister of Basic Education set a goal that by 2014 at 

least one educator in each school across the country would be trained to screen and support 

children who experience barriers to learning.652 However, this goal was not achieved.653 

Additionally SIAS training only ran over 5 days.654 Thus, whilst the number of educators and 

officials who have received SIAS training reported by the government is impressive, the 

government has failed to acknowledge how inadequate the training is.655 

In another study, it was found that less than half of the sampled schools were able to 

screen learners for hearing, vision, or potential learning difficulties.656 Although more schools 

reported that they could complete the SIAS forms, it was found that this did not necessarily 

translate into their understanding of the process of screening learners for learning barriers.657 Of 

those that could screen learners, 15%  of the schools reported that no screening had been done.658 

In another study where 320 educators were interviewed, it was found that the educators in 

both primary and secondary schools do not screen the learners to determine barriers to 

learning.659 Failure to screen learners may result in a collapse of the rest of the process as it 

would be difficult to determine what support learners need without being screened.660 

Summary: A failure to Realise Inclusive Education 

From the above, the government has thus far failed to effectively implement inclusive education. 

This is largely due to the lack of a coherent legislative and policy framework to guide its 

implementation. Without enabling legislation and comprehensive policy, the government 

continues to deprioritise learners with disabilities. This is evident from the increase in the 

number of children with disabilities who are out of school. The measures that the government 

has taken, including designating full-service schools, publishing guidelines, and strengthening 
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some special schools, have proved to be insufficient to fulfil the right to education for children 

with disabilities. Since the 20-year period stated in WP6 ended at the end of 2021, it is necessary 

for the government to review its progress and shortfalls over the last 20 years and to determine 

how exactly it can effectively implement inclusive education going forward.  

The alternative- accommodating children with disabilities in special schools- was 

considered in the 2015 WP6 Report and found to be not feasible.661 The DBE stated that if it 

were to focus on building new special schools to accommodate learners with disabilities, 2 300 

new special schools would have to be built to accommodate the 600 000 learners who are out of 

school.662 The DBE admitted that this was not feasible and that a different approach would have 

to be taken to ensure that these children attend school.663 That approach would be to effectively 

implement an inclusive education system.664  

The next section provides some recommendations on how South Africa can strengthen its 

domestic framework to ensure that it can adequately fulfil the right to education for children with 

disabilities.  

7. CHAPTER 7 - RECOMMENDATIONS 

Legislative Measures 

As has been emphasised throughout this paper, legislative and policy measures play a key role in 

the implementation of inclusive education. General Comment 4 of the CRPD calls on states to 

introduce and implement “legislation based on the human rights model of disability that fully 

complies with article 24.”665 The purpose of this legislation is to provide a clear and 

comprehensive framework on how inclusive education will be implemented.666 It must create 

legally binding obligations on the relevant stakeholders and must be a key mechanism to hold all 

implementers accountable.667  
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It has been suggested by some scholars that with enough amendments, the Schools Act may 

be able to adequately encompass inclusive education.668 The advantage of this would be that it 

would take less time than drafting and enacting a new statute altogether.669 However, with the 

proposed substantial changes discussed below which are necessary to make the education system 

more inclusive, inclusive education requires extensive regulation. It is possible that any 

amendments made to the Schools Act may not be extensive enough to elicit any significant 

change from the government.670 As such, it is recommended that the state pass entirely new 

legislation that deals exclusively and extensively with inclusive education. The next section 

suggests some key aspects that should be included in this legislation. 

Inclusive Education 

Inclusive education requires a change in the entire educational system so that it responds to the 

needs of all learners.671 The education system must exhibit the four requirements discussed in 

Chapter 2- availability, accessibility, acceptability, and adaptability- and this must be reflected in 

the legislation.672 

Instead of focusing on changing the student to fit into the system, the focus should be on 

changing the system to accommodate the individual differences of each learner.673 The system 

should be seen as adaptable and this should be reflected in the legislation.674 Inclusive education 

must be appropriately defined so that its purpose and goals are clear.675 Additionally, a right to 

inclusive education for all children must be included.676 This ensures that every child regardless 

of their learning barriers will have access to quality education.  

Article 24(2)(a) of the CRPD states that persons with disabilities must not be excluded 

from the general education system based on disability.677  In Italy, Law No. of 1994 dealing with 

the rights of persons with disabilities recognises the importance of inclusion by stating that “the 
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right to education and instruction cannot be prevented by learning difficulties or other difficulties 

deriving from disabilities or handicap.”678 This has ensured that there are no exceptions to 

educating children with disabilities and that no children are considered uneducable. South Africa 

should adopt a similar approach to ensure that no children are left behind. 

Children with disabilities must as far as possible be accommodated in ordinary schools 

and the legislation must provide for this.679 The current standard in the Schools Act is that 

learners with special needs must be provided for in ordinary public schools where it is 

reasonably practicable.680 The Schools Act provides no further indication of what reasonable 

practicability concerns.681 However, a fundamental principle of inclusive education is that all 

children must, as far as possible, be able to learn together.682 Children with disabilities cannot 

continue to be referred to special schools as this is not conducive to the implementation of 

inclusive education.  

The Equal Education Law Centre has recommended that the government do away with 

the concept of full-service schools and that it instead commit to making all ordinary schools 

generally accessible.683 As such, this legislation would apply to all schools.  

The legislation must require the government to make schools physically accessible within 

a set time. It should also require the government to assess schools that are dilapidated and unsafe 

and to either fix them or close them down if the cost of fixing them would outweigh the potential 

benefits. Children cannot continue to learn in environments that are unsafe and unhealthy.  

In promoting accessibility, the government should commit to reviewing the current 

Admission Policy for Ordinary Public Schools.684 The current policy mimics the Schools Act and 

states that ordinary schools may admit learners with special needs where this is reasonably 

practical.685 However, this provision limits the implementation of inclusive education as it leaves 
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the determination of reasonable practicality in the hands of the MEC. As such, this limitation 

should be reviewed and possibly replaced with a higher standard for referral to special schools.  

However, the government must prioritise its goal of converting special schools into resource 

centres.686 Once converted, they will provide greater support to ordinary schools which will in 

turn allow ordinary schools to better accommodate more learners.687 The government must also 

commit to strengthening those special schools that will continue to provide education to children 

requiring high levels of support. As discussed in Chapter 3, Article 24(3)(c) provides an 

exception for deaf, blind, and deafblind children that requires the state to determine the 

environments in which their development will be maximised. These and other children may 

continue to require specialised learning contexts.688   

Early Childhood Intervention 

The legislation must also prioritise ECD intervention.689 It has been found that where learning 

barriers are identified early in children, they have a greater chance of transitioning smoothly into 

preschool and inclusive primary school settings with the necessary support.690 

Identifying Learning Barriers 

The SIAS Policy was published in 2014 to outline the process of determining individual learner 

needs and the type of support they require.691  It must be reiterated in the legislation that the 

SIAS Policy is the method with which learning barriers and learner support needs will be 

identified. The legislation must make it mandatory for all stakeholders who play a role in the 

SIAS process, namely, teachers, SBSTs, and DBSTs to receive ongoing training on how to 

implement the SIAS.692 This will ensure that children’s needs are properly identified and 

addressed. It will also ensure that stakeholders know what their roles are and how to execute 

them effectively. The legislation must also commit to reviewing the SIAS policy regularly in line 

with the CRPD’s recognition of disability as an evolving concept.693 
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Increasing the Capacity of Teachers 

Schools must build enough capacity to be able to accommodate diversity.694 Teachers are the key 

implementers of inclusive education at the school level. Teachers must be sufficiently trained to 

respond to the various needs of their learners.695 The legislation must provide for the ongoing 

training of teachers.696 It must call for changes to be made to the ordinary teaching courses in 

universities to include compulsory courses on inclusive education.697 Training courses must 

provide an understanding of diversity, human rights, learning barriers, disability, curriculum 

differentiation and more.698  Provision must also be made for ongoing in-service training to 

continuously build teachers’ skills and confidence to create and work in inclusive 

environments.699  

Other Key Stakeholders 

In addition to teachers, other stakeholders play a role in implementing inclusive education. 

SBSTs and DBSTs are mentioned in the SIAS policy, however, as stated above, they are hardly 

present or functional in many full-service schools.700 As such, it is proposed that the purpose and 

roles of SBSTs and DBSTs be outlined in the legislation so that their duties are clear and legally 

enforceable. The legislation should also outline the broad range of officials that should make up 

DBSTs and SBSTs. It must place a duty on the government to ensure that, by a certain date, all 

schools have functioning SBSTs, and all districts have DBSTs. 

The legislation should make provision for the employment of other support personnel 

such as classroom assistants and special support personnel such as social workers, therapists, 

nutritionists, and counsellors.701 All personnel must receive training on how to address various 

learning barriers of children and how to properly implement inclusive education.702 
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695 Ibid at 71. 
696 Ibid. 
697 NCSNET & NCESS op cit note 350 at 29. 
698 CRPD op cit note 332 at 71. 
699 Ibid. 
700 DBE op cit note 455. 
701 NCSNET & NCESS op cit note 350 at 3. 
702 Ibid at 56. 



73 
 

 

Other key stakeholders include government officials responsible for basic and inclusive 

education.703 The legislation should outline the roles and duties of local, provincial, and national 

authorities.704 It must clearly outline which government departments are responsible for which 

aspects of inclusive education.705 For instance, currently, learner transport is dealt with by either 

the Department of Transport or the DBE depending on the province.706 Instead, it should be 

allocated to a single department to ensure uniform implementation and allocation of resources 

across all provinces.707 Other examples include allocating the development of a barrier-free built 

environment to the Department of Public Works and allocating the provision of welfare needs of 

children to the Department of Social Development.  

All these officials must undergo training on inclusive education and their implementation 

responsibilities under the law.708 General Comment 4 of the CRPD recognises that authorities at 

all levels must have the “capacity, commitment and resources to implement laws, policies and 

programs to support inclusive education.”709  

Reasonable Accommodation 

The government must make schools generally accessible for all children.710 In addition to this 

duty, the government must also provide reasonable accommodation.711 Reasonable 

accommodation relates to the individual needs of the learner and can be legitimately requested 

even though the state has made the schools generally accessible.712 As such, the legislation must 

include a right to reasonable accommodation, and it must be clearly defined.  

Reasonable accommodation is essential to achieve substantive equality by ensuring that 

where children with disabilities have further needs, they can be met in a manner that allows them 

to have equitable access to educational opportunities.713 The CRPD has suggested that costs 
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related to providing reasonable accommodation should be free and provided for by the 

government.714 

Reasonable accommodation is context-specific and must be determined on a case-by-case 

basis. Although the determination of reasonable accommodation is subjective and largely 

contextual, a decision to provide reasonable accommodation must result from a fair and objective 

procedure that involves all relevant parties including the learner and parents.715 Globally, 

reasonable accommodation has been understood as those measures that do not cause undue 

hardship to the duty-bearer.716 In the Netherlands, a two-stage test is applied to determine 

whether an accommodation is reasonable.717 It asks firstly whether the accommodation can 

effectively meet the needs of the individual, and secondly, whether it imposes an undue burden 

on the provider.718 In the USA, a few factors are taken into account to determine undue 

hardship.719 They include the nature and cost of the accommodation and the financial resources 

of the provider.720 The government can take these factors into account as it creates its test for 

reasonable accommodation. General Comment 4 of the CRPD and PEPUDA suggest that the 

denial of reasonable accommodation should constitute discrimination and that reasonable 

accommodation is not subject to progressive realisation.721 

Evaluation and Monitoring 

There must be monitoring systems in place to monitor the implementation of inclusive education 

at all levels and by all stakeholders.722 This will play a key role in holding all implementers 

accountable.723 There must be systems in place to monitor the extent to which schools are 

accessible and the appropriateness and effectiveness of the accommodations made for learners.724 

There must also be a monitoring and accountability system in place to keep track of how funds 
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are allocated and spent.725 The expenditure must be transparent.726 The efficiency of government 

officials must be monitored as well as the functioning of SBSTs and DBSTs. General Comment 

4 has recommended the creation of a complaint procedure and accessible mechanisms for redress 

when children, their parents, or any relevant party believes that they have not been adequately 

assisted.727  

The key to evaluation and monitoring is the collection of accurate data. Data plays a key role 

in the allocation of funding, the drafting of policies and the determination of progress.728 Thus, 

the legislation must commit to collecting comprehensive data regularly on factors such as the 

number of children with disabilities out of school, the types of learning barriers faced by 

children, and the number of children who have been successfully accommodated.729  

Funding 

The government must commit enough financial resources to the implementation of inclusive 

education.730 The funding must cover, amongst other things, costs related to reasonable 

accommodation, transport, boarding facilities, textbooks, learning and teaching material, the 

employment and training of various stakeholders, and building a barrier-free environment.731 In 

2018 Draft National Guidelines for Resourcing Inclusive Education were approved but have not 

been finalised.732 The Equal Education Law Centre noted that guidelines do not have enough 

weight to compel provinces to allocate sufficient resources to inclusive education.733 As such, the 

legislation must commit to passing legally binding norms and standards on funding instead.734 It 

has been further suggested that funds should be ring-fenced for specific interventions or 

outcomes to ensure that the money is not spent on anything else.735 
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Other Key Factors 

In WP6 an information and advocacy program was mentioned but never properly 

implemented.736 This too must be prioritised by the legislation. Article 8 of the CRPD requires 

states to adopt measures to raise awareness about disabilities and to combat stereotypes and 

prejudices relating to persons with disabilities.737 The purpose of this program is to spread 

awareness about inclusive education and human rights and to dispense with negative attitudes 

and stereotypes about disabilities.738 The government must also commit to forming partnerships 

with organisations for people with disabilities, agencies, communities, parents, and caregivers.739 

Finally, the legislation must provide children with disabilities the right to be heard in all matters 

concerning them, including the drafting of policies.740 

Policies and Plans of Action 

The government must commit to passing inclusive policies and plans of action to provide more 

detailed guidance to the implementers.741 These may include a new or revised admission policy, 

a policy on reasonable accommodation, and policies on inclusive hostels and transportation. 

These policies must provide sufficient detail and guidance on how they must be implemented. It 

is not enough to simply state the goals the government aims to achieve without outlining exactly 

how these goals will be achieved. WP6 has shown that without sufficient guidance, the 

implementation of policy will be haphazard and inconsistent. Thus, legislation and subsequent 

policies must provide a comprehensive framework for implementation with clear obligations. 
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8. CHAPTER 8 - CONCLUSION 

This paper has considered the ability of the current South African legislative and policy 

framework to fulfil the right to education for children with disabilities. Under international law, 

South Africa is a party to multiple treaties that require it to make the right to basic education 

compulsory and available free to all. It has been argued that the best way to fulfil the right to 

education for all is by creating an inclusive education system. Inclusive education is based on the 

idea that most children at some point will experience some kind of learning barrier and the 

education system must be able to respond to all learning barriers.  

Over the past 20 years, South Africa has committed to making its education system 

inclusive. However, due to the lack of a comprehensive legislative and policy framework, this 

implementation has been haphazard and fragmented. This has resulted in the number of children 

with disabilities who are out of school increasing. WP6, which was supposed to be South 

Africa’s main policy on inclusive education has failed to be a driving force for change due to its 

non-binding nature and its many gaps.  

Various organisations have called for the government to translate its inclusive education 

policy into a comprehensive binding law that is fully in line with the CRPD.742 As such, it has 

been recommended that government enact legislation and adopt policies that clearly outline how 

inclusive education should be implemented. With the expiry of WP6 at the end of 2021, it is 

hoped that the government will take its obligations under the CRPD more seriously to realise the 

right to education for children with disabilities.  

This paper has recommended that the government enact legislation that guides the 

implementation of inclusive education. Various legislative measures have been suggested. The 

government must create a substantive right to inclusive education for all children which includes 

the right to reasonable accommodation. The government must commit to making the entire 

education system inclusive. It has been recommended that the government let go of the concept 

of full-service schools and instead focus on making all schools inclusive. It has been further 

suggested that the government commit to training educators and other key stakeholders on how 

to implement inclusive education. The government must also prioritise funding for inclusive 
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education and must implement monitoring and evaluation systems to track its implementation. 

Finally, where necessary, the government must review existing guidelines and policies or enact 

new ones to provide further guidance on the implementation of inclusive education. 

In conclusion, it has been recommended that the government seriously review its 

inclusive education policy and take steps to create a legislative and policy framework that will 

effectively fulfil the right to education for children with disabilities. 
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