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1 INTRODUCTION

Protected areas present a prerequisite for successful biodiversity
conservation." Contemporary recognition of the need to expand existing
protected area systems has culminated in the formulation of the Strategic
Plan for Biodiversity 2011-2020 by the parties to the Convention on Biological
Diversity (CBD).? This Strategic Plan incorporates 20 ambitious ‘Aichi
Biodiversity Targets’; with Target 11 specifically requiring that by 2020 ‘at
least 17 per cent of terrestrial and inland water and 10 per cent of coastal
and marine areas are conserved through effectively and equitably managed,
ecologically representative and well-connected systems of protected areas,
as well as, other effective area-based conservation measures, and integrated

into the wider landscape and seascape.”

Target 11 requires compliance with a number of preconditions,* two of
which will be discussed in this dissertation. First, well-governed protected
areas provide an established mechanism for both safeguarding habitats and
populations of species, as well as, delivering important ecosystem services.”
It is, therefore, imperative that governance and planning measures are
implemented effectively and equitably.® Secondly, protected areas are
required to be well-connected to the wider landscape through the use of
corridors and ecological networks facilitating connectivity, adaption to climate

change and the application of the ecosystem approach.’

Transboundary Natural Resource Management (TBNRM) provides a
unique opportunity for realising both conditions.® The concept denotes a
process of co-operative interaction across national boundaries and facilitates
the realisation of broad-ranging theoretical benefits. Included are, biological
opportunities, such as: the conservation of biodiversity; the sustainable use

! Dudley Guidelines 10.

% Convention on Biological Diversity (1992) 31 ILM 818.

® Aichi Target 11, COP 10 (Nagoya, 2010) Decision X/2 (Strategic Plan for Biodiversity 2010-
2020).

* First, increase the percentage of protected areas; secondly, inclusion of areas of particular
importance for biodiversity and ecosystem services; thirdly, protected areas are required to
be ecologically representative; fourthly, protected areas be effectively and equitably
managed; and fifthly, protected areas be well-connected.

° CBD Aichi Biodiversity Targets 1.

® Decision X/2.

" Decision X/2.

® Braak et al Security Considerations 3.
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of biological components; and equitable benefit-sharing, as well as, and non-
biological objectives comprising: sustainable natural resource management;
socio-economic development, tourism, trade; and a culture of peace.’ The
variable objectives and methods of implementation associated with these
undertakings have generated a suite of transboundary conservation
varieties."® Regionally, however, the Southern African Development
Community (SADC) prefers the term Transfrontier Conservation Area

(TFCA)," which for the purpose of clarity will be used throughout this text."?

TBNRM requires that protected areas are perceived as constituents of
a broader conservation landscape.” Individual areas should, accordingly, be
integrated into coherent protected area systems; with systems in turn
incorporated within broader: ‘landscape-scale approaches’, ‘bioregional
approaches’ or ‘ecosystem-based approaches’." As a bioregion denotes ‘a
place defined by its life forms, its topography and its biota, rather than by
human dictates’,”® regional biological integrity is hindered by environmentally
arbitrary administrative and national boundaries.”® Large, continuous and
unfragmented bioregions, conversely, support ecological processes and
habitat requirements,’” as well as, present the most appropriate conservation

unit under the ecosystem approach.®

® Braak et al Security Considerations 1-3; Hanks 2003 JSF 130-136; Van der Linde Beyond
Boundaries 13-15.

% These include: Transboundary Conservation and Development Areas; Transfrontier
Conservation Areas; Transboundary Protected Areas; Transfrontier Parks; and Parks for
Peace. These will be considered in more detail below.

" SADC Protocol on Wildlife Conservation and Law Enforcement 1999. Other programmes
and protocols adopted by SADC and applicable include the: SADC Wildlife Programme of
Action 1997; Shared Watercourse Systems in the SADC Region; SADC Protocol on
Tourism; SADC Protocol on Forestry; and SADC Protocol on Fisheries.

' The term TFCA is often equated with Transboundary Conservation and Development
Areas, SADC accordingly defines it as, ‘an area or component of a large ecological region
that straddles the boundaries of two or more countries, encompasses one or more protected
areas, as well as multiple resource use areas’.

' CBD Malawi Principles CBD COP 4 1998.

'* Dudley Guidelines 10; Biischer & Dietz 2005 JTES 7.

'> Sale Dwellers in the Land 43.

'® Wolmer 2003 JSAS 263.

” Various international and regional legal instruments directly or indirectly promote
connectivity, including: CBD 1992 a8(a)-(f),(l; CBD COP 2010 decision x/2, CBD
Programme of Work on Protected Areas (CBD COP 2004 decision VIII/28) goal 1.2 para
1.2.1, 1.2.3-5; CBD COP 2010 decision X/31 para 1(a), 14(a), 26(a), decision X/33 para
8(d)(iii)-(iv); CBD COP 2004 decision VII/15 para 12, VII/28 para 1(4)(5); CBD COP 2006
decision VIII/30 para 4; CBD COP 2011 Resolution 10.10 para 4, 7, Resolution 10.19 para
8(b); Convention on Wetlands of International Importance especially as Waterfowl Habitat

12



The adoption of an ecosystem approach to protected area
management has been endorsed by the World Parks Congress (WPC) and
CBD Conference of the Parties (COP)." Defined as the ‘integrated
management of land, water and living resources that promotes conservation
and sustainable use in an equitable way’,®® the ecosystem approach
represents a broader framework for planning and developing integrated

conservation management.”’

Protected areas represent one important tool in
the approach.?? The International Union for the Conservation of Nature
(IUCN) has over the past 20 years standardised the definition of ‘protected
area’ with the purpose of assisting the international community and domestic
policy-makers in understanding, planning and recording these areas,® as
well as, developing a series of comprehensive protected area guidelines,24
the most contemporary of which being a revised set of Guidelines for
Applying Protected Area Management Categories (IUCN Management
Guidelines).”® These categories include: strict nature reserves; wilderness
areas; national parks; natural monuments or features; habitat/species
management areas; protected landscapes/seascapes; and protected areas

with sustainable use of natural resources.

Given the size, complexity and global challenges currently facing

domestic protected areas, it is increasingly recognised that states confront an

1971 a 3(1), 4(1), 5; CBD COP 2008 Decision X/24 para 12; Convention Concerning the
Protection of the World Cultural and Natural Heritage a2,4; UN Convention to Combat
Desertification in Those Countries Experiencing Serious Drought and/or Desertification,
Particularly in Africa 1994; African Convention on the Conservation of Nature and Natural
Resources 1968 a Il, VI, VIII, X; Maputo Convention 2003 a XII-XIII.

' Olsen The Global 200; Wolmer 2003 JSAS 263.

% World Parks Congress (WPC) V (Durban, 2003) Recommendation V.16 175; CBD COP
2004 VII/5, annex |l para 5, annex para 2(a), VII/11 annex goal 1.3 and activity 3.1.11, VI1/28
annex para 8.

0 CBD COP VII/11.

' Dudley Guidelines 11.

*2 Dudley Guidelines 11.

23 Resolution 4.035 World Conservation Congress 4 2008; Dudley Guidelines 11-24.

24 Including: Lausche Guidelines; Davey National System Planning; World Commission on
Protected Areas Principle; Hockings et al Evaluating Effectiveness; IUCN Guidelines;
Beltran Indigenous and Traditional Peoples; Phillips Financing Protected Areas; Sandwith et
al Transboundary Protected Areas; Eagles et al Sustainable Tourism; Phillips Management
Guidelines; Thomas & Middleton Guidelines; Borrini-Feyerabend et al Indigenous and Local
Communities; Hamilton & McMillan Guidelines; Dudley & Phillips Forests and Protected
Areas; Emerton et al Sustainable Financing; and Lockwood et al Managing Protected Areas.
% Dudley Guidelines.
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impossible task in attempting to achieve conservation objectives alone.?® The
IUCN Management Guidelines, fortunately, promote a wealth of alternative
governance modes which states may harness through recognition, support
and collaboration. This protected areas governance matrix includes:
governance by government; shared government; private governance; and
governance by indigenous peoples and local communities.”” A combination
of differentiated systems of governance is recommended to support both
protected area objectives,?® as well as, present a more ‘resilient responsive
and adaptive’ system.? A well-governed, sustainable, effective and equitable
protected area system should by, implication, utilise all available

management and governance options.*

Governing transboundary natural resources exacerbates the already
complex governance challenge by incorporating numerous domestic regimes
within one protected area.’ It is, therefore, imperative that TFCAs are well-
governed through the promotion of strengthened protected area governance
structures.® Three broad issues fundamentally influence the rights and
obligations of those responsible for protected areas governance.33 The first
relates to those who own or hold rights to land and natural resources within
and/or adjacent to protected areas. The second relates to who has authority
to manage land and natural resources within and/or adjacent to protected
areas. The third relates to who holds the rights/benefits and is accountable
for the responsibilities/costs associated with the land and resources situated
within and/or adjacent to protected areas.*

These issues of tenure, management, and access and benefit-sharing
significantly influence the quality of protected area governance, that is, good
governance.®® Good governance is, in turn, demonstrated by the presence of

%% Duffy 2006 Political Geography 95.

" Dudley Guidelines 25-32.

%% A 8(a) CBD.

%% ausche Guidelines 77.

% Dudley Guidelines 24.

3 Nagai United Nations Environmental Programme 2.

2 wWpC (2003) Durban Action Plan Outcome 8, Main target 13.

% Paterson 2010 SALJ 495.

* Paterson 2010 SALJ 498.

% Paterson propagates ‘quality’ to mean: participation, transparency, accountability, rule of
law, effectiveness and equity; Dudley expands this to include: legitimacy of voice;
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various indicators, including, inter alia: effectiveness and equity.*® Various
challenges prevent the presence of these indicators. | will, in this dissertation,
pay particular attention to the threat posed by: state sovereignty; fragmented
domestic governance regimes; varied tenure regimes; diverse management

approaches; and dissimilar access use and benefit-sharing regimes.

No specific international legal regime governs TFCAs; despite
significant contemporary growth of such undertakings.*” Several multilateral
conventions and programmes do, however, contain either specific TFCA
obligations or indirectly promote TFCA development.® Regionally SADC
member states have demonstrated commitment to the conservation of
biodiversity by ratification of the Protocol on Wildlife Conservation and Law

Enforcement.*®

This instrument, inter alia, commits states to ‘promote the
conservation of shared wildlife resources through the establishment of
transfrontier conservation areas.”® In response to international and regional
calls, several TFCAs have been established in Southern Africa over the past
two decades.*’ Establishing these areas is, however, only the first stage of
the process. The purpose of this dissertation is, therefore, to critically reflect
on the challenges facing TFCAs in a Southern African context, and propose
possible solutions for creating an effective and equitable legal governance

regime.

subsidiarity; fairness; doing no harm; direction; performance; accountability; transparency;
and human rights.
% The United Nations Development Programme distilled the following nine characteristics of
‘good governance’: participation; rule of law; transparency; responsiveness; consensus
orientation; equity; effectiveness and efficiency; accountability; and strategic vision.
% The United Nations Environmental Programme (UNEP) World Conservation Monitoring
Centre (WCMC) has recorded a significant increase in TFCA initiatives worldwide with
numbers increasing from 59 in the late 1980s to 169 by 2001 and 188 in 2005. The most
recent UNEP-WCMC inventory identifies 227 TFCAs incorporating 3043 individual protected
areas. For further reading see: Lausche Guidelines 266-267; Chester et al “Transboundary
Protected Areas” in Encyclopaedia of Earth; and Sandwith et al Transboundary Protected
Areas 1.
% CBD; Ramsar Convention; World Heritage Convention; Convention on Migratory Species
of Wild Animals; and United Nations Convention on the Law of the Sea (UNCLOS) 1982.
% Signed in 1999 and ratified in 2003.
*% SADC Protocol on Wildlife Conservation and Law Enforcement a 4(f); the protocol defines
a TFCA as ‘the area or component of a large ecological region that straddles the boundaries
of two or more countries encompassing one or more protected areas as well as multiple
resource use areas.’

/Ai/Ais-Richtersveld, Kgalagadi, Greater Mapungubwe, Maloti-Drakensberg, Great
Limpopo, Lubombo, Malawi/Zambia, Kavango Zambezi, Lower Zambezi-Mana Pools, Liuwa
Plains-Mussuma.
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Whilst this enterprise would ideally mean critically reviewing all TFCAs
in Southern Africa, this is too broad an exercise for a dissertation of this
nature. | have accordingly selected to focus on the Great Limpopo
Transfrontier Park (GLTP), which spans the borders of South Africa,
Zimbabwe and Mozambique, as a case study through which to elicit these
challenges and possible solutions. Established on 9 December 2002, by way
of a Treaty between the governments of the abovementioned three
countries,*? the GLTP incorporates the core protected areas of the Kruger
National Park (South Africa), Gonarezhou National Park (Zimbabwe) and
Limpopo National Park (Mozambique), as well as, private game reserves,
state-owned ‘communal’ agricultural land, various buffer zones, and two
areas referred to as the Sengwe corridor in Zimbabwe and the Makuleke
region in South Africa. As the GLTP represents both the flagship TFCA in
Africa, as well as, being a conservation area of international significance,
success or failure of governance structures will serve to inform future TFCAs
in the region. It is, therefore, paramount that current governance structures
are understood and mechanisms facilitating effective and equitable
governance are adopted and implemented within the area.

The text is divided into five main parts. Part one has provided a
general introduction to the topic. Part two will discuss the underlying theory
justifying TFCAs, as well as, challenges presented to transboundary
conservation. The latter discussion specifically reflects on how issues of land
tenure, management, and access and benefit-sharing impact on and shape
governance arrangements and ultimately the presence or absence of good
governance within the protected area. Part three starts by unpacking the
relevant national legislation pertinent to the three jurisdictions whose territory
is included within the GLTP and considers the extent to which its
implementation has shaped the governance arrangements at play in the
domestic components of the Park. It then turns to consider the new
regional/supranational governance and management structures enabling joint

management over matters of common interest and mutual impact. The above

*2 Government of the Republic of South Africa, Government of the Republic of Zimbabwe
and Government of the Republic of Mozambique Memorandum of Understanding on the
establishment of the Great Limpopo Transfrontier Park, signed 9 December 2002.
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jointly provide the basis for critical analysis of the current governance
challenges plaguing the GLTP, particular those presented by: state
sovereignty; institutional and legislation fragmentation; divergent tenure
regimes; differing management approaches; and lack of access and benefit-
sharing. It is argued that these challenges undermine the effectiveness and
equity of the governance arrangement in operation in the GLTP. The section,
additionally, offers various recommendations for improving GLTP
governance. Lastly, part five will provide a concise summation of the core
elements of the preceding analysis, as well as, a conclusion to the

discussion.

2 GOVERNANCE CHALLENGES WITHIN TRANSBOUNDARY
CONSERVATION

2.1 Protected areas governance

Strengthened protected area governance is fundamental to successful
conservation.”® Notwithstanding the importance of governance, no
crystallised definition dominates; endowing the notion with an exceedingly
broad scope.** Governance is intrinsically objective, concerned with the
complex mechanisms, processes, relationships and institutions which
determine the exercise of authority over: the procedure of decision-making,
the content of decisions made; the process of realising objectives; and the
accountability for such exercisement.*> The notion must, accordingly, be
divorced from the subjective concept of ‘good governance’ which concerns
the quality of governance displayed and specifically evidence of:

effectiveness and equity.*

Governance has been acknowledged as pivotal to the current and
future role protected areas play in the conservation of biodiversity.47 The

concept of protected area governance is determined by legal, customary or

*WpC (2003) Durban Action Plan Outcome 8, Main target 13.

* For a general discussion on the definition of governance see: Weiss 2000 Third World
Quarterly 795; Johnson Redefining Governance 3; Graham et al Governance Principles 5;
Bell Economic Governance; Curtin & Dekker “Good Governance” in Reflections 5; UNDP
2005 Governance Policy Paper.

*> UNDP 2005 Governance Policy Paper.

*° UNDP 2005 Governance Policy Paper.

' wpPC (2003) Durban Action Plan Outcome 8, Main target 13.
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otherwise legitimate rights and concerns:*® ‘the interactions between the
myriad of structures, processes, institutions and traditions that have a role to
play in the formation and management of protected areas, how power is
allocated and exercised within the protected areas, and the manner in which
those who exercise such power are held accountable.’*

Considerable international emphasis has been afforded to the
formulation of a common language for understanding and describing the
different forms of protected area governance,® with efforts culminating in the
preparation of the /IUCN Management Guidelines. Typological delineation
occurs in accordance ‘who holds decision making and management authority
and responsibility’ within a protected area.’’ The IUCN, furthermore, detects
no logic in system stagnation; specifically propagating the utilisation of
contemporary and sustainable alternative governance types.”> As was
averred above, a combination of differentiated systems of governance is
recommended to support both protected area objectives,53 as well as,
present a more ‘resilient responsive and adaptive’ system.>* A well-governed,
sustainable, effective and equitable protected area system should by,

implication, utilise all available management and governance options.>

2.2 The IUCN protected areas governance typology and matrix

The state’s traditional monopoly on governance is drawing to a close.
Governance is migrating upwards to supra-national organisations;
downwards, to newly empowered regions, provinces and municipalities; and

horizontally, to private actors such as multinational firms, non-government

48 Borrini-Feyerabend et al Indigenous and Local Communities 100.

*9 Paterson 2010 SALJ 494; Borrini-Feyerabend et al Indigenous and Local Communities
100.

*® The need to improve, and where necessary, diversify, and strengthen protected areas
governance types was affirmed in the Programme of Work on Protected Areas (adopted at
COP 7 (Kuala Lumpur, 2004) and annexed to Decision VII/28). See specifically Programme
Element 1 (Goal 1.1) and Programme Element 2 (Goal 2.1 and Goal 2.2). See further: COP
11 (Hyderabad, 2012) Decision Xl/24 (Protected Areas); COP 10 (Nagoya, 2010) Decision
X/31 (Protected Areas); COP 9 (Bonn, 2008) Decision 1X/18 (Protected Areas); and COP 8
(Curitiba, 2006) Decision VIII/24 (Protected Areas); World Commission on Protected Areas
2003 Durban Action Plan 257.

*" Dudley Guidelines 26.

2 WPC 2003 Recommendation V.17 177-8.

% A 8(a) CBD.

* | ausche Guidelines 77.

*® Dudley Guidelines 24.
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organisations (NGOs) and local communities.®® Theories of global
governance promote the importance of this decentralised network of actors;
while global environmental governance places particular emphasis upon the
importance of public-private networks.>” The ecosystem approach further
propagates the diversification and decentralisation of conservation
management.58 Protected areas are neutral in respect of ownership and
management authority,”® incorporating a variety of stakeholders either
exclusively or in any number of combinations.®® The IUCN Management
Guidelines promote a wealth of governance modes which states may
harness through recognition, support and collaboration. This protected areas
governance matrix includes: governance by government; shared
government; private governance; and governance by indigenous peoples and

local communities.®’
2.2.1 Governance by government

Governance by government demands residence of governance authority with
a government ministry or agency, formally party to a conservation objective
and thus, endowed with central authority responsibility and accountability.®?
The government body is, furthermore, the primary holder of property,
resource and management rights in respect of the area. ‘Government’ in this
respect, could present either a national, provincial or local flavour, depending
on the protected area in question. The state may set objectives; however, a
degree of operational delegation could exist. The domestic legal framework
would, furthermore, dictate the existence of an obligation to inform or consult

stakeholders concerning the protected areas’ establishment or management.

% Kahler & Lake “Globalisation” in Governance 1.

" Duffy 2006 Political Geography 95.

8 WPC 2003 Recommendation V.16 175.

%A clearly defined geographical space, recognised, dedicated and managed, through legal
or other effective means, to achieve the long-term conservation of nature with associated
ecosystem services and cultural values.’

% Dudley Guidelines 26.

®" Dudley Guidelines 25-32.

®2 JUCN 2003 Policy Matters 94.

19



2.2.2 Shared governance
2.2.2.1Collaborative and joint management

Shared or co-governance apportions authority, responsibility and
accountability between a plethora of both formally and informally ‘entitled
governmental and non-governmental actors.’® Such actor's include:
government agencies, local communities, private landowners and other
stakeholders.®® While contextual delineation of shared governance is

inconsistent, various distilled common features indicate: 65

‘arenas of social engagement, encounter and experimentation; capitalising
on multiplicity, diversity and flexibility; based upon a negotiated, joint
decision-making approach and some degree of power sharing; and

promoting shared responsibility and the equitable distribution of benefits.®®

The IUCN Management  Guidelines attempt to neatly
compartmentalise the complexity of this governance structure under three
main subcategories. First, collaborative management involves a process by
which formal decision-making authority, responsibility and accountability,
reside with a singular agency, such as a national government. A pre-existing,
legal or policy based mandate necessitates collaboration between
stakeholders. The IUCN Commission on Environmental, Economic and
Social Policy (CEESP), prescribes that true:

“collaboration’ means that a multi-stakeholder body develops and approves

by consensus a number of technical proposals for protected area regulation

and management, to be later submitted to the decision-making authority.”®’

This approach pragmatically increases stakeholder participation in
decision-making processes. Secondly, joint management vests decision-
making authority in a range of bodies. Actors are required to sit on a

® Dudley Guidelines 26.

% JUCN 2003 Policy Matters 24.

® The IUCN Management Guidelines and IUCN Guidelines on Indigenous and Local
Communities and Protected Areas, as reinforced by contemporary texts, propose different
definitions. For further reading see Paterson 2010 SALJ 498; Kothari “Collaboratively
Managed Protected Areas” in Managing Protected Areas 528; Borrini-Feyerabend et al
Indigenous and Local Communities 528-529.

% Paterson 2010 SALJ 498.

" JUCN 2003 Policy Matters 95.
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‘management body with decision-making authority and responsibility.®® While
consensus is not a material requirement with such sitting in instances where
consensus is undertaken, amplification of joint management requirements is
experienced. Where the balance of power reflected by the composition of the
management board is, accordingly, not conducive to consensus, the
amplified requirements would de facto transform the governance type. A
pertinent example would be where government actors or private land owners
hold the absolute majority of votes within the management board.®® Thirdly,
the IUCN Management Guidelines identify a sub-category reflecting the
geographical construct of ‘collaborative management’, namely transboundary

management.
2.2.2.2Transboundary management

The fundamental rationale necessitating transboundary conservation is
broad-ranging.”® Within a sub-regional context various stakeholders,
including: ‘political leaders, local communities, governments, conservation
and tourism organisations, bilateral and multilateral aid agencies, the private
sector and NGOs’ have progressively recognised the contribution these
areas could make to both biological and non-biological objectives.”

First, artificial, anthropocentric administrative boundaries rarely
coincide with natural ecosystems.”” The result is the dispersion of
ecologically valuable regions over several sovereign state jurisdictions; with
natural resource management determined by diverse domestic legislation.
Combating habitat fragmentation, as the primary cause of biodiversity loss,
requires large-scale ecosystem-wide approaches incorporating: variable
land-use areas; differentiated forms of governance; and potentially multiple
international boundaries.”® Contemporarily, an attempt has been made to
mitigate the effect of fragmentation on conservation management through

promotion of connectivity conservation and, corresponding recognition of:

® JUCN 2003 Policy Matters 95; Dudley Guidelines 26.

% JUCN 2003 Policy Matters 95.

® Braak et al Security Considerations 1; Sandwith et al “Mainstreaming Biodiversity” in
Mainstreaming Biodiversity in Production Landscapes 78-90.

" Hanks 2003 JSF 127, 130; Braak et al Security Considerations 1-3; Van der Linde Beyond
Boundaries 13-15; Wolmer 2003 JSAS 262-266.

> Wolmer Tensions and Paradoxes 1.

"® Braak et al Security Considerations 1-2.
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bioregional, eco-regional or landscape-level protected area planning as
driving conservation paradigms.” This recognition has enabled protected
area management to transcend arbitrary and artificial administrative and
national boundaries; creating new management entities and large,
continuous and ecologically coherent landscapes in the form of TFCAs.”
Opportunity is, therefore, provided to: connect ecological landscape
transected by political boundaries; re-establish migratory patterns; enlarge
land under ecologically sustainable management; promote economic
development and prevent environmental degradation in marginal land; and

reduce transboundary threats to sustainable natural resource use.’

Secondly, biological objectives are supported by various economic
and political justifications, including the promoting of: sustainable natural
resource management; socio-economic development, tourism, trade; and a
culture of peace.”” The promotion of ecotourism has arisen as a significant
economic justification for the creation of protected areas.’”® TFCAs provide
large-scale, profitable and economically self-sustainable land-use options;
capable of generating income and employment from tourism and the
consumptive use of natural resources.”® Community opportunities may be
further improved through: community organisation and management,
strengthened community tenure; improved natural resource value; increased
community-private sector collaboration; Community Based Natural Resource
Management (CBNRM); and income-generating options.*

Thirdly, transboundary initiatives may provide a foundation for: co-
operation between neighbouring communities and states; inter-state cultural

and community exchange; reduced tension and conflict; improved trade

™ These are too numerous to list here. For a comprehensive list of technical guidelines and
decision see: Dudley Guidelines 10; Buscher & Dietz 2005 JTES 7; Lausche Connectivity
Conservation 63-74. The World Conservation Congress (Jeju, 2012) is particularly
noteworthy for: launching the International Connectivity Conservation Network (Resolution
56); releasing a draft concept paper (Lausche Guidelines) and establishing a protected areas
authorities forum (Resolution 43).
"> Wolmer Tensions and Paradoxes 1.
"® van der Linde Beyond Boundaries 13.
" Braak et al Security Considerations 3.
’® Duffy 2006 Political Geography 96.
" Hanks 2003 JSF 132. Travel and tourism is the foremost job-creating industry in SADC;
goenerating revenues exceeding US$1,550 billion in 2010.

Van der Linde Beyond Boundaries 13; Buscher & Dietz 2005 JTES 7.
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relations and foreign investment; and better regional security and peace.?’
The realisation of these objectives presents a prerequisite for regional
sustainable economic development, as well as, the formation of more

effective inter-state natural resource management institutions.®?

These variable: geographic; political; economic; institutional; cultural,
and governance objectives,® in additon to, diverse methods of
implementation, have generated a suite of transboundary conservation
varieties.?* Building on previous processes of standardisation,®* a
comprehensive transboundary conservation typology was suggested in
2006,%° including: Transboundary Protected Areas;®” Parks for Peace;*®
Transboundary Conservation and Development Areas;* and Transboundary
Migratory Corridors.”® As was averred above, SADC utilises the term TFCA;
a regional expression of Transboundary Conservation and Development
Area.”

2.2.3 Private governance

Private protected areas accredit management authority and responsibility to
one or more private land owners.®? Owners introduce specific conservation
initiatives in respect of the land and natural resources and are, to the extent
that is legally provided for, fully responsible for decision-making within the

® Braak et al Security Considerations 3; Van der Linde Beyond Boundaries 15.

®2 Hanks 2003 JSF 135-136; Van der Linde Beyond Boundaries 15.

® Braak et al Security Considerations 1-3.

8 Braack et al Security Considerations 1-5; Erg et al Initiating Effective Transboundary
Conservation 8-10; Sandwith et al Transboundary Protected Areas 1-16; Lausche Guidelines
267-269.

® The 2001 IUCN Best Practice Guidelines Transboundary Protected Areas and Parks for
Peace proposed two terms: Transboundary Protected Area and Parks for Peace. Building on
the work of the Biodiversity Support Programme the concept was later expanded to include
initiatives beyond adjoining protected areas, including natural resource management
initiatives.

% Sandwith et al Transboundary Protected Areas; Sandwith et al Linking the Landscape.

8 ‘An area of land and/or sea that straddles one or more boundaries between states, sub-
national units such a provinces and regions, autonomous areas and/or areas beyond the
limit of national sovereignty or jurisdiction, whose constituent parts are especially dedicated
to the protection and maintenance of biological diversity, and of natural and associated
cultural resources, and managed co-operatively through legal or other effective means.’

% Areas which simultaneously promote peace, cooperation and biodiversity conservation.

% Areas formed through an integrated matrix of biodiversity protection, social and economic
development aspects.

% Areas which attempt to sustain biological migratory pathways.

%" Braak et al Security Considerations 3.

2 JUCN 2003 Policy Matters 95.
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protected area. An evident shortcoming hereof is a lack of accountability to
society at large. The IUCN, however, proposes appropriate remediation

through various incentives.*
2.2.4 Governance by indigenous peoples and local communities

While a lack of clarity exists pertaining to the terminological difference
between ‘indigenous’ and ‘local’, this distinction has been rendered academic
by the IUCN defining governance by indigenous and local communities as:

‘Protected areas where the management authority and responsibility rest
with indigenous peoples and/or local communities through various forms of

customary or legal, formal or informal, institutions and rules.’®*

Indigenous Community Conservation Areas (ICCAs), have three
defining characteristics. First, the indigenous people or local community is
closely connected to the relevant ecosystem. Secondly, these individuals are
considered to be the major players in governance of the area, and lastly, the
management decisions of the community or indigenous people contribute
towards the conservation of the area. Management accountability may be
defined in accordance with broader negotiations with national government or
other appropriate partners. Accountability may act as a counterpart to
assurances by other parties of recognition of: the community’s collective
land rights; respect for customary practices; and provision of economic
incentives.*® Negotiations may, additionally, culminate in the creation of joint

management agreements, thus altering the governance type.

2.3 Key legal aspects impacting on protected areas governance

Governance principally concerns authority, with authority in turn underpinned
by law. ¥ Three broad legal issues, accordingly, influence the allocation and
exercise of the rights and obligations of those responsible for protected areas
governance.” The first relates to those who own or hold rights to land and
natural resources within and/or adjacent to protected areas. The second

% Dudley Guidelines 26.

% Dudley Guidelines 26.

% JUCN 2003 Policy Matters 96.

% Paterson 2010 SALJ 495.

% Distilled from: Graham et al Governance Principles 5, Borrini-Feyerabend et al Indigenous
and Local Communities 38-39; and Kothari “Collaboratively Managed Protected Areas” in
Managing Protected Areas 528-548.
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relates to who has authority to manage land and natural resources within
and/or adjacent to protected areas. The third relates to who holds the
rights/benefits and is accountable for the responsibilities/costs associated
with the land and resources situated within and/or adjacent to protected
areas. Each constituent component of protected areas governance requires
attention pertaining to the identity of, and basis for, holders of rights and/or
authority. Considering this question in respect of tenure, Paterson designates
that:

‘the range of actors holding tenure (which can include national, provincial
and local government institutions; NGOs; community organisations; juristic
and natural persons); the form of tenure (which can include legal or formal
tenure; individual or customary tenure, common tenure; de jure and de facto

tenure); and the content of the tenure (full ownership rights or more limited

rights relating to development, use, access and/or occupation).’®®

The array of actors responsible for management comprises, but is not
limited to, those parties holding tenure, including: government; communities;
and individuals. Management occurs either individually or jointly through
some form of shared governance, including: co-management, joint
management or transboundary management. Rights may be entrenched
through a spectrum of mechanisms, including: statute; customary law;
traditions; or contract. Obligations, correspondingly, could include: ‘the
preparation of management plans; the prescription of rules, norms and

standards; permitting schemes; environmental assessment; and reporting.’99

The degree of power-sharing, promotion of shared responsibilities and
equitable distribution of benefits could fall to any combination of the above
stakeholders, as determined by statute, customary or contract law. The
nature of rights/benefits and responsibilities/costs acquired are diverse, with
the form of such rights and obligations predominantly informed by the

capacity of key stakeholders.

% paterson 2010 SALJ 495; Wilkie et al Protected areas 8-14.
% paterson 2010 SALJ 495.
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24 Good governance and governance challenges
2.4.1 Introduction

Issues of tenure, management and access and benefit-sharing significantly
influence the quality of protected area governance, inclusive of effectiveness
and equity.’® Surveying the concept of governance quality endeavours to
determine if ‘good governance’ is present within the protected area. This
notion defines ‘the interactions among structures, processes and traditions
that determine how power is exercised, how decisions are taken on issues of
public concern, and how citizens or other stakeholders have their say."’
Good governance, accordingly, occasions a governance system which
responds to the principles and values freely chosen by the requisite people
and country and enshrined within: the constitution, natural resource law,
protected area legislation and policies and/or the cultural practices and

customary laws of such territory."%

Various challenges have the potential to undermine good governance.
These include: state sovereignty; fragmented domestic governance regimes;
varied tenure regimes; diverse management approaches; and dissimilar

access use and benefit-sharing regimes.
2.4.2 Governance implications for state sovereignty

Transboundary conservation impinges upon state sovereignty. The principles
of sovereign equality and territorial integrity endow states with the capacity to
govern territorial jurisdictions according to domestic legislation and
policies.’® The co-management of transboundary areas, however, implicitly
requires a concession of sovereign decision-making capacity regarding
natural resources located within domestic elements.”™ The consequent
diffusion of state regulatory powers and functions between multiple actors

effects sovereignty by encroaching upon administrative, geopolitical and

'% Graham et al Governance Principles 5, Borrini-Feyerabend et al Indigenous and Local

Communities 38-39; Paterson 2010 SALJ 495; Kothari “Collaboratively Managed Protected
Areas” in Managing Protected Areas 528-548.

' Dudley Guidelines 82.

' Dudley Guidelines 28.

% A 3 CBD; Eyal Benvenisti Sharing transboundary resources (2002) 22; Lubbe Cross-
Border Biodiversity Conservation 8.

104 Singh (2000) Border Regions in Transitions-1V.
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legislative interests.’® Such encroachment is exacerbated by asymmetrical
sovereign: capacities, power, ‘incomes, degrees of park and infrastructural
development, political stability and security and available financial resources;

106 These

as well as diverging veterinary and immigration policies.
imbalanced power dichotomies threaten sovereignty, cause conflict,
undermine co-operation and prevent good governance. The overemphasis of

state sovereignty, additionally, facilitates fragmentation.

2.4.2 Governance implications of fragmented domestic governance

regimes

TFCAs are governed by a myriad of: international law and policy; negotiated
agreements; national and sub-national policy, law and regulations; and local
law and customs.'”” These are ‘superimposed on complex, contested and
variegated landscapes with pre-existing overlapping institutional authorities
and political constituencies, and patchworks of differing land-uses and tenure
regimes (including public, private and commercial ownership).”'® A strict
interpretation of state sovereignty, therefore, overlays further stratums of

governance creating confusion over: power, control and legitimacy.

Fragmentation manifests in various manners in a national context. The
over-allocation of environmental regulatory functions and a disproportionate
emphasis afforded to the distinctiveness of government spheres exhibits
institutional fragmentation.’®® The propagated: separate, autonomous and
un-cooperative spheres of government present the risk of initiating: overlap,
duplication and conflict."'® Environmental legislation is also fragmented. The
proliferation of media- or issue-specific legislation has diffused regulatory
functions between numerous acts and competent authorities.””' This has
further compounded duplication of administrative procedures and

jurisdictional overlap; preventing expediency.''? Fragmented environmental

1% vyan Ameron 2002 GeodJournal 268-270; Wolmer Tensions and Paradoxes 5.

1% Katerere 2001 IUCN-ROSA; Jackson Quasi-states 22-24; Simon “Regional development”
i1r37New Regionalism; Wolmer 2003 JSAS 261-278.
Lausche Guidelines 280.
'% Wolmer Tensions and Paradoxes 1.
109 Craigie et al “Environmental Compliance” in Legal Perspectives 5.
1o Craigie et al “Environmental Compliance” in Legal Perspectives 5.
""" Kotze 2006 PER/PELJ 85.
"2 Craigie et al “Environmental Compliance” in Legal Perspectives 5.
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governance presents the opposite of cooperative, holistic and integrated
governance.' This system is argued to negate sustainable environmental

governance efforts and is ‘at best disappointing and at worst
unacceptable’.’™ In corroboration with this statement, fragmentation presents

a number of disadvantages. These include, inter alia:

‘duplication and overlap of the governance effort...; costly delays in decision
making; inefficient arrangements between organs of state that control similar
activities or proposals; significant gaps in control arrangements, whilst some
issues are not controlled at all; inconsistent behaviour by government
officials; conflicting conditions in authorisations; ineffective governance; and
externalisation of governmental inefficiencies to development costs which

may result in negative impacts on development.”"®

Kotze argues that domestic manifestations of fragmentation apply,
mutatis mutandis, to transboundary conservation.'’® TFCAs, however,
amplify fragmentation. The multiplicity of fragmented national governance
structures, each promulgating differentiated policies, legislation and goals,

generate geographical fragmentation.'"”

The negative effects, hereof,
include: incompatible or differing conservation policies; mismatched
legislation or a lack of legislation specifically regulating cross boundary
conservation; duplication of processes; time delays; and costly and uncertain
governance processes.''® Fragmentation, consequently, presents a
stumbling block to sustainable transboundary conservation by undermining

co-operation and preventing good governance. '"°

2.4.3 Governance implications of diverse tenure regimes

Natural resource tenure determines the terms and conditions on which land

and natural resources are: owned: held, used and transacted.'®® Elements

" Kotze 2006 PER/PELJ 93.
"' Stein 1997 SAJELP 254-268.
"% Kotze Integrated Environmental Governance 24-25; Kotze et al 2007 SAJELP 56.
"% Kotze Integrated Environmental Governance 23-26, 73-95.
"7 Lubbe Cross-Border Biodiversity Conservation 10.
"' Kotze 2006 PER/PELJ 1-36.
° Birnie & Boyle International Law 545; Glazewski Environmental Law 257; Sands
Principles 499.
12 Massuanganhe Governance 101; Paterson 2010 SALJ 495.
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may be held by various actors under complex tenure regimes.'?’ These
include, first, legal or formal tenure held in a private or public capacity.
Private property tenure systems regard the formal registration of titles to
provide superior ownership rights and, by implication, the most secure
tenure.’ Where property is owned exclusively by the state, however, titling
has little consequence or benefit. Secondly, customary tenure affords
common rights to a specified group of people who manage the land and
natural resources, particularly pastoral and forest land, through communal
institutions and traditional rules and regulations.’ Thirdly, open-access
tenures place no legal restrictions on entry and use as land and resources
are held by no-one."® Lastly, de jure and de facto tenure distinguish between
those rights which exist in law (de jure rights) and rights which derive from

125

practice (de facto rights). > Where rule of law prevails, however, the terms

coincide.

The collection of rights associated with land may be held by any
combination of actors and include more general property rights,'® as well as,
various conservation-specific rights.'?” Reform of the manner in which these
rights are recognised and regulated is occurring widely in sub-Saharan
Africa.’® Tenure reform indicates the strategic alteration or adjustment of the
‘terms of contract between land owners and tenants, or the conversion of
more informal tenancy into formal property rights,” so as to avoid arbitrary

evictions and natural ‘resourcelessness’.'?®

121 Including: individuals; households; communities; corporations; and various levels of

national and international governance institutions.

122 Massuanganhe Governance 97.

'2% Wilkie et al “Governance” in Protected Areas 9.

124 Ostrom & Schlager 1992 Land economics 249-262; Ostrom et al 1999 Science 278-282,;
Dietz et al 2003 Science 1907-1912. Wilkie et al “Governance” in Protected Areas 9.

125 Wwilkie et al “Governance” in Protected Areas 9.

126 Adams et al 1999 Natural Resource Perspectives 2. Rights of occupation and use; rights
to transact, donate, mortgage, lease, rent and bequeath; and rights to enforce legal and
administrative provisions protecting the rights holder.

127 Rights to: minerals; water; timber; hunting; fishing; gathering/harvesting; development;
and access.

128 Wily 2000 Natural Resource Perspectives 1. For a general discussion on tenure reforms
see: Adams 1995 Natural Resource Perspectives, Adams et al 1999 Natural Resource
Perspectives.

129 Adams et al 1999 Natural Resource Perspectives 2; Massuanganhe Governance 101.

29



Understanding the connection between access to natural resources
(through secure tenure, ownership and management structures) and access
to derivative sources of income and capital is essential."®® Secure natural
resource tenure has the potential to: promote investment and economic
development; reduce poverty; and secure sustainable livelihoods through
strengthened rights in community areas. The degree to which livelihoods are
advanced is determined by access to capital assets, including: finance; land;
and natural resources, as well as, social capital such as customary land and

natural resource rights."’

The successful implementation of TFCAs necessitates harmonised
legislation and policies regulating issues of land tenure and legal access to
natural resources.’*? Discrepancies between the: form and nature of land
tenure regimes; types of land and resource rights institutions; and evidence
and degree of intergovernmental cooperation, undermine co-operation and

preventing good governance
2.4.4 Governance implications of diverse management approaches

While an ecosystem approach affords common emphasis to the use of
biodiversity corridors and the formation of ecological networks to combat

habitat fragmentation,'

opinions digress regarding the most appropriate
governance mechanisms promoting unified ecosystems.”* Theories are
broadly categorised under ‘radical Dbioregionalism’ or ‘technical

ecoregionalism’.

Bioregionalism promotes conservation objectives through bottom-up
initiatives  promoting: ‘political autonomy, decentralised governance,
grassroots empowerment, social equity and self-sufficiency.'*®
Ecoregionalism, conversely, negates social objectives in favour of
stakeholders, partnerships, participatory planning and capacity building.’® A

top-down approach to landscape-planning is disseminated allegedly

130 Massuanganhe Governance 94.

31 Adams et al 1999 Natural Resource Perspectives 4-5.

32 Ron SADC Framework 24.

'3 CBD COP 4 Malawi Principles; Dudley Guidelines 10; Biischer & Dietz 2005 JTES 7.
3 Fall 2003 JSF 81-102; Wolmer Tensions and Paradoxes 2-3.

35 Wolmer Tensions and Paradoxes 2; Fall 2003 JSF 81-102.

136 Wolmer 2003 JSAS 261-278; Wolmer Tensions and Paradoxes 3.
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providing superior protection to species and habitats;"* however, also
possessing the capacity to negate headway made by CBNRM."*®

An evident divergence exists between top-down approaches,
prioritising conservation through centralised power structures, and bottom-up

approaches, emphasising local development.'

While apparently theoretical,
management approaches have fundamental implications for co-operation
and governance within TFCAs, dictating the:"® form and nature of the
domestic management regime; type of management institutions; evidence
and degree of intergovernmental cooperation; and nature of management
decision making, including decentralisation, openness, transparency and

equity.

The capacity and ability of stakeholders to contribute to, share in and
benefit from, diverse social, economic, political or other societal processes is

t."" Decentralised natural

a fundamental element of local developmen
resource management is, accordingly, critical to local democratisation and
rural development. The degree, nature and transfer of decision-making
power to local institutions do not, however, establish effective or equitable
management of natural resources; local accountability and discretionary

powers are also required.'*

Co-management of natural resources between various actors allows
for a negotiated, guaranteed and implemented equitable distribution of
management functions, benefits and responsibilities, while concepts of
participatory development and CBNRM attempt to delineate and facilitate
stakeholder agency.'*® Within a sub-regional context, the greatest shift
towards this governance construct, and subsequent community benefit and
control of natural resources, has occurred in respect of Community Based
Conservation (CBC)."™ CBC structures permeate co-management,

3 Fall 2003 JSF 81-102; Wolmer Tensions and Paradoxes 2-3.
iz Jones & Chonguica 2001 /JUCN-ROSA.
Wolmer Tensions and Paradoxes 8.
" \Wolmer Tensions and Paradoxes 2.
'*! Massuanganhe Governance 66.
142 Massuanganhe Governance 74-75.
'** Massuanganhe Governance 85.
'“ Whande 2007 PLASSG 1.
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integrated conservation and development programmes, and most importantly
CBNRM, with common emphasis on pursuing:

‘conservation goals ... by strategies that emphasise the role of local

residents in decision making about natural resources”.'*

CBNRM represents a bottom-up management approach which
attempts to build on existing local structures and empower communities,
encouraging them to create a social movement in the management of local

6

natural resources.™® This approach is analogous with international

discourses of sustainable use and development, participatory development

and social justice.'’

Internationally, the benefits of promoting and
strengthening partnerships for conservation have been acknowledged as
fundamental by the IUCN,'® as well as, the CBD." Regionally, CBNRM
has been recognised as essential for the promotion of sustainable resource
management, and to attaining the objectives of the GLTP."® However, both
international and regional efforts to involve indigenous local communities in
conservation management have been limited to initial consultation and

superficial benefits with very little continued consultation.'"

2.4.5 Governance implications of diverse access, use and benefit-

sharing regimes

TFCAs are promoted not only as economically self-sustainable, but also as
able to increase state revenue and support CBNRM through the facilitation of
community organisation, management and beneficiation.’*? Notwithstanding
the supposed benefits a number of limitations are evidenced. Transfrontier
conservation displays a predilection for private sector interests over that of
rural livelihoods; eventuating asymmetrical actor relationships and causing

conflict between these community and private interest.'*®

%5 Adams & Hulme “Conservation” in African Wildlife 13.

'*® Whande 2007 PLASSG 1.

'*” Whande 2007 PLASSG 1.

%8 15" JUCN World Conservation Congress Resolution 1:42; 2" JUCN World Conservation
Congress Resolution 2.15.

%9 CBD COP VIl 222-223.

%0 Mello Intergovernmental Relations 127.

T WPC 2003 Recommendation V.31 214.

192 Biischer & Dietz 2005 JTES 7.

5% Wolmer Tensions and Paradoxes 2-4.
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Governments have, contemporarily, endorsed public-private
partnerships so as to provide goods and services traditionally the exclusive
preserve of state-controlled public sectors and thereby, enhance
infrastructure delivery.”™* Prioritising investment and economic growth may,
however, curtail conservation and socio-economic objectives.'®® The
prioritisation of government funds as leverage for private sector investment in
these predetermined areas, however, presents the risk of minimising
conservation and livelihood priorities.”®® The merger of conservation and
commercial objectives could, additionally, benefit transnational conservation
organisations at the expense of national conservation organisations and
grassroots and non-investor stakeholders, such as local communities.’
Ecoregional planning initiatives are, moreover, capital intensive, requiring a
collaborative effort between transnational conservation organisations and
corporate funding entities, such as the World Bank, the United States Agency
for International Development (USAID), the German Development Bank
(KfW) and other donors. The funding structures and managerial tools
propagated by these entities reinforce a top-down management approach.

3 UNPACKING THE DOMESTIC AND REGIONAL LEGAL

LANDSCAPE IMPACTING ON GOVERNANCE IN THE GLTP
3.1 Introduction
The GLTP was established in December 2002 in terms of a Treaty concluded
between the South African, Zimbabwean and Mozambican Governments.
The total surface area of the TFCA is approximately 35 000km? and
represents the initial phase of establishing a larger TFCA covering almost
100 000km?. Its location is depicted in Map 1 and 2 below. This extensive
area consists essentially of flat savannah, bisected north/south by the
Lebombo mountain range, with a granitic plateau and interspersed hills along
the western side and is drained by four riverine courses flowing from west to
east.”™® The park, additionally, incorporates various biodiversity attributes
including: 2000 species of plants incorporated within various vegetation

'>* Jourdan 1998 Development Southern Africa 718.

%% Wolmer 2003 JSAS 263.
%6 Wolmer 2003 JSAS 263; Wolmer Tensions and Paradoxes 5.
" Wolmer Tensions and Paradoxes 4.
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communities,’® 147 species of mammal, 505 species of birds and 116

species reptiles.

The Park incorporates the core protected areas of the Kruger National
Park (South Africa), Gonarezhou National Park (Zimbabwe) and Limpopo
National Park (Mozambique), as well as, private game reserves, state-owned
‘communal’ agricultural land, various buffer zones and two areas referred to
as the Sengwe communal in Zimbabwe and the Makuleke region in South
Africa.

The Treaty prescribes the core objectives and principles of the TFCA,
including: various conservation, sustainable use and socio-economic
requirements; and promotion of local community participation.’® It
additionally, sets out the supranational institutional framework promoting
effective co-operative management over matters of common interest and

t.'%" These institutions include: the Trilateral Ministerial

mutual impac
Committee, the Joint Management Board (JMB) and the Co-ordinating
Party."® Overall Park management occurs through a Joint Management Plan
maintained, periodically revised and implemented by the JMB, while
domestic elements are governed by management plans prepared by the

appropriate National Implementing Agency. '®

While the Treaty provides a framework for co-operative governance,
greater insight of domestic regimes is required to comprehensively grasp
GLTP governance, as well as, to provide context against which to critically
reflect on the absence or presence of the challenges identified in Part 2. In so
doing, specific focus will initially be afforded to the tenure regimes,
management approaches, and access and benefit-sharing arrangements
evident within each constituent domestic element of the Park, where after,
the regional arrangement will be analysed.

%% The: Save; Limpopo; Olifants; and Komati Rivers.

%9 Mopane woodland and shrubveld; mixed bushveld; sandveld; and riverine woodland.
A4 and 5 Treaty.

%1 A 13(2) Treaty.

A9 Treaty.

193 A 13(1)-(2) Treaty.
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TREATY SIGNED
@ /AiAisRichtersveld TP
(Namibia/Seuth Afrca)
O Kgalagedi TP
(Botsuana/Swit Africa)
o Great Limpopo TP
(Monambiguc/Souith Afica/ Zimbabu)
@ Kavango Zambezi TFCA
(dngola Botsuana/Nambia/ i Zimbabue)
MoU SIGNED
@ Greater Mapungubwe TFCA
(Botsuana/Souih A Zimbabur)
@ Lubombo TFCA
(Monambigue/South Afica/Sumiland)
(© Maloti-Drakensberg TFCA
(Lesatho/ South Africa)
@ lona-Skeleton Coast TFCA
(Angola/ Namibia)
@ MalawilZambia TFCAS
(Malzu/Znis)
@ Chimanimani TFCA
(Mombiue/Zbobue)

MoU PENDING
@Liuwa Plains-Mussuma TFCA
(Angola/ Zambia)

) Lower Zambezi-Mana Pools TFCA
(Rambia/ imbabur)

CONCEPTUAL PHASE
B Niassa-Selous TFCA
(Mouambigue/Tamzania)

® Mnazi Bay-Quirimbas TFCMA
(Meanbipuc/ Tawania)

Mol - Memorandum of Understanding

TP ~Transfortier Park

TFCA ~Transkontier Conservation Area
TRCMA - Transfortier Conservation Marie Area

Map 2 - Great Limpopo Transfrontier Park
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3.2 The relevant domestic regimes
3.2.1 South African component of the TFCA

The core South African component of the GLTP comprises of the Kruger
National Park (KNP). Established in 1898, and formally declared a national
park in 1926, the KNP covers almost 20 000km? of South Africa’s lowveld
region, bordering Mozambique to the east and Zimbabwe to the north, and
represents the country’s largest and premier national park.'®* Its location is
depicted in Map 3 below.

South African protected areas are regulated by the National
Environmental Management: Protected Areas Act (NEM:PAA) and its
regulations,'®® which provide broadly for the protection and conservation of
biodiversity through, inter alia, the establishment and co-operative
management of national, provincial and local protected areas. National parks
are declared by the Minister of Water and Environmental Affairs, who
thereafter, is responsible for regulating all aspects of area management,
including: assigning management of the national park to a management
authority; approving the area management plan; establishing indicators for
monitoring management; appointing external auditors to monitor
management performance; termination of the management mandate; and
prescribing norms and standards for the management and development of
protected areas.'®®

NEM:PAA, however, fails to prescribe an overarching policy or
planning framework and the act is required to be read, interpreted and
applied in conjunction with the National Environmental Management:
Biodiversity Act (NEM:BA)."®” NEM:BAA prescribes a comprehensive array of
planning tools, including the: prescription of a national biodiversity

framework;'® declaration of bioregions and associated bioregional plans;'®

'®* Proclaimed in terms of the now repealed National Parks Act 56 of 1926.

1% Act 57 of 2003. GN R1061 in GG 28181 of 2005-10-28. NEM:PAA operates within the
framework provided by the National Environmental Management Act 107 of 1998 (NEMA).
1% Norms and standards prescribed in Chapter 6 GN R1061 in GG 28181 of 2005-10-28.

9" Act 10 of 2004.

1% prescribed in the draft National Biodiversity Framework for South Africa 2007.

1% Yet to be prescribed but government has published the draft Guidelines Regarding the
Determination of Bioregions and the Preparation and Publication of Bioregional Plans 2007.
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delineation of prohibited hunting methods; *~ identification of threatened and

protected ecosystems and species;'”

and preparation of biodiversity
management plans for these ecosystems and species.'’? Cumulatively, these
statutory instruments guide the identification, declaration and management of

South Africa’s protected area regime.'”

While NEM:PAA vests powers predominantly with the Minister, actual
national terrestrial protected area management functions are carried out by
the Biodiversity and Conservation Management Branch of the Department of
Environmental Affairs (DEA). This branch is, however, assisted by two
statutory bodies; South African National Parks (SANParks) and the South
African National Biodiversity Institute (SANBI),"”* which report directly to the

Minster.

' GN R456 in GG 34326 of 2011-05-27.

""" Publication of Lists of Critically Endangered, Endangered, Vulnerable and Protected
Species 2007; Threatened or Protected Species Regulations GN R 152 in GG 29657 of
2007-02-23; Biodiversity Management Plan for the Black Rhinoceros in South Africa 2011-
2020 GN R49 in GG 36096 of 2013-01-25; National Norms and Standards for the
Management of Elephants in South Africa GN R251 in GG 30833 of 2008-02-29.

2 Plan yet to be approved, however, draft National Norms and Standards for the
Development of Biodiversity Management Plans for Species were published in 2007.

" Statutory instruments are complimented by various non-statutory biodiversity strategies,
plans and programmes, including the: National Spatial Biodiversity Assessment; National
Biodiversity Strategy and Action Plan; Subtropical Thicket Ecosystem Project; and National
Grasslands Programme.

'™ SANParks is regulated under Chapter 5 NEM:PAA. SANBI is regulated under Chapter 2
of NEM:BA.
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Map 3 - Kruger National Park
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3.2.1.1Tenure within the South African component of the TFCA

The KNP was originally comprised exclusively of state-owned land; however,
several forms of tenure now contribute to the greater KNP ecosystem.'”
These include: provincial and privately-owned nature reserves abutting the
western boundary as buffer zones and which,"® through the removal of
fencing, de facto form part of the Park;'”” concessionary areas; and
contractually included parcels formed by successful land claims within the
boundaries of the Park.

South Africa’s ‘history of institutionalised racial and gender
discrimination and the exclusion of persons, groups and communities from
secure land tenure’ has eventuated two, divergent systems of tenure.'’® The
first disseminates protection of real and limited real rights to immovable
property through a well-developed deeds registration system; granting
individualised and registered rights in accordance with the strict and formal
procedures promulgated under the Deeds Registries Act."”® The second
creates a myriad of unregistered, informal and communal land rights.'®
While the latter is often regarded inferior, contemporarily, land reform
programmes have initiated a ‘paradigm shift from the exclusive protection of
ownership and limited real rights to tenure security for unregistered and

informal land rights’."®’

South Africa’s land reform programme is tripartite in nature,®

3

consisting of: tenure reform to secured land rights;'®® restitution of land

' SANParks Kruger National Park Management Plan (2008) (KNPMP) 58. A 4(2)(b) Treaty
makes provision for the incorporation of privately-owned, and other state-owned,
conservation areas directly bordering the TFCA.

e Regulated by the Biodiversity Policy and Strategy for South Africa: Strategy on Buffer
Zones for National Parks GN R106 in GG 35020 of 2012-02-08.

" Provincial nature reserves include: Manyeleti, Mthimkhulu and Letaba Ranch Nature
Reserves. Private Nature reserves include: the: Sabie Sand Wildtuin and the Associated
Private Nature Reserves (including: Timbavati, Klaserie, Umbabat and Balule Private Nature
Reserves). Both provincial and private nature reserves have been declared in terms of the
Mpumalanga Nature Conservation Act 10 of 1998 and Limpopo Environmental Act 7 of
2003.

'"® Pienaar 2009 PER/PEJL 17, 37-38; Van der Walt 1995 SAPL 2; Miller & Pope Land Title
241-245; Badenhorst et al Property 586-587.

' van der Merwe Sakereg 65-83; Badenhorst et al Property 193; Act 47 of 1937.

"% pPienaar 1996 JSAL 205-226; Badenhorst et al Property 212-213.

'®1 port Elizabeth Municipality v Various Occupiers 2005 (1) SA 217 (CC) par 16, 23-24;
Pienaar 2009 PER/PEJL 37.

82 White Paper on Land Reform 1991; White paper on South African Land Policy 1997.
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* and redistribution of land.”®® Framework legislation for land

rights;®
restitution is provided by the Restitution of Land Rights Act.'® The Act makes
provision, inter alia, for the restitution of rights in land in respect of which
persons or communities were dispossessed under, or for the purpose of
furthering the object of, any racially based discriminatory law; provided that

certain requirements are met.'®’

Of the approximately 79 000 land claims instituted pursuant to
democratisation, a large portion relate to land incorporated within protected
areas or land with recognised biodiversity value."® Currently 40 land claims
are lodged against the KNP with a total area of 7133 km?,'® however, only
the Makuleke claim of the Pafuri Triangle has been finalised.'®™® The 1998
restitution vested formal ownership of 190 km? of the KNP in the Makuleke
Community Property Association (CPA);'®' a juristic person created to
acquire, hold and manage property on a pre-agreed basis in terms of a
written constitution.’® Communal land rights were granted subject to the
condition that the community: did not reside or undertake agricultural, mining
or prospecting activities within the KNP; retained the conservation status of
the area; entered into a 25-year contractual agreement with conservation

authorities; and concluded a co-management agreement with conservation

'8 | and Reform (Labour Tenants) Act 3 of 1996; The Prevention of of lllegal Eviction from

and Unlawful Occupation of Land Act 19 of 1998; and the Extension of Security of Tenure
Act 62 of 1997.

'8 Restitution of Land Rights Act 22 of 1994; Communal Property Associations Act 28 of
1996.

'8 Provision of Land and Assistance Act 126 of 1993; Development Facilitation Act 67 of
1995; Land Reform (Labour Tenants) Act 3 of 1996; Housing Act 107 of 1997; Provision of
Certain Land for Settlement Amendment Act 26 of 1998; Rental Housing Act 50 of 1999;
Communal Land Rights Act 11 of 2004. Regulated by the Department of Rural Development
and Land Reform.

1% Act 22 of 1994,

'"®" The right may be enforced provided: the applicant is a person or community as
contemplated in s 121(2) of the Constitution of the Republic of South Africa, 1996 or a
descendant of such person; was disposed after 19 June 1913 without adequate
compensation; and the claim is lodged in proper time.

188 Augrabies National Park; Kgalagadi Transfrontier Park; Richtersveld National Park;
Tsitsikamma National Park; West Coast National Park and the Dwesa-Cwebe National
Reserve; Hluhluwe-Mflozi National Reserve; Mkhambati Nature Reserve and the Ndumo
Nature Reserve.

'8 SANParks KNPMP 70.

% The Pafuri Triangle incorporates the area from the Limpopo to the Luvhuvu River in the
Northern KNP.

191 220km?in total.

192 Communal Property Associations Act 28 of 1996.
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authorities.’®® Various concessions have been awarded by the CPA over the

resultant Makuleke contractual park; generating capital for the community.

Growing criticism and dissatisfaction has been voiced over perceived
shortcomings of the current land restitution model.’* At present 70 validated
but unsettled land claims exists within protected areas; possessing the
potential to significantly affect South Africa’s protected area regime.195 An
improved trajectory has, consequently, been proposed by the Department of
Rural Development and Land Reform under the auspices of the Green Paper
on Land Reform.'®® This paper shares a vision for land reform which
includes: a reconfigured single, coherent four-tier system of land tenure

ensuring reasonable access to land with secure tenure;'’

clearly defined
property rights sustained by a fair, equitable and accountable land
administration system;'®® secure forms of long-term land tenure for resident
non-citizens; and effective land-use planning and regulatory systems
promoting optimal land-use. Unfortunately the paper refrains from articulating
policy on communal land tenure; citing the complexity of the tier and the

recent nullification of the Communal Land Rights Act.'®

3.2.1.2Conservation management within the South African component
of the TFCA

NEM:PAA and NEM:BA comprehensively prescribe the constitution,
structure, powers and functions of the two statutory protected area
management authorities; SANParks and SAMBI.

'% paterson 2009 IUCN-EPLP 27; Steenkamp et al Makuleke Land Claim 11-20.

% The land acquisition strategy/willing-buyer willing-seller model; a fragmented beneficiary
support system; beneficiary selection for land redistribution; land administration/governance
particularly in communal areas; meeting the 30 per cent redistribution target by 2014;
declining agriculture contribution to the Gross Domestic Product; unrelenting increase in
rural unemployment; and a problematic restitution model and its support system (communal
property institutions and management).

19 paterson 2009 IUCN-EPLP 27.

"% GN R686 in GG 34656 of 2011-09-30.

197 Comprising: state and public land (leasehold); privately owned land (freehold with limited
extent); land owned by foreigners (freehold, but precarious tenure and obligations and
conditions to comply with); and community owned land (communal tenure with individualised
use rights).

% | and Management Commission; Land Valuer-General; and Land Rights Management
Board.

%9 Act 11 of 2004.
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SANParks manages the majority of the KNP in accordance with the
comprehensive powers afforded to it by NEM:PAA.?® In theory, SANParks is
required to consult with several other organs of state in exercising its
statutory management mandate;?®' however, consultation of this nature
remains limited.?®? As provided for by NEM:PAA,?>® SANParks have adopted
a comprehensive KNP management plan;?*®* which focuses on developing
and managing the area, together with stakeholders, towards a ‘desired
state’?® The management plan prescribes various, often interlinked,
programmes which inform the KNP management approach and facilitate the
achievement of the desired state. The programmes are classified into five
activity groupings as reflected in the SANParks biodiversity custodian

k,206

framewor these are: biodiversity and heritage conservation;*’

sustainable  tourism;?*®  constituency  building;?®®  effective  park

t;210

managemen and corporate support.’’’ SANParks is, additionally,

20 5 55 NEM:PAA. Powers include: the obligation to manage national parks and other

protected areas assigned to it in terms of NEM:PAA,; the protection, conservation and control
of those national parks and other protected areas, including areas of biological diversity;
advising the Minister, pursuant to his or her request, on any matter concerning the
conservation and management of biodiversity and proposed national parks, additions to or
exclusions from national parks and acting as the provisional managing authority of protected
areas under investigation in terms of NEM:PAA.

01 3 39(3) NEM:PAA. These entities include: municipalities; other organs of state; local
communities and affected and interested parties.

%2 Faasen & Watts 2007 Ecological Economics; Holmes-Watts & Watts 2008 FPE 439-440;
Paterson 2009 IUCN-EPLP 27; Watts 2006 JSF 77-109; Saxena 1997 CIFOR 225.

293 5 41 NEM:PAA; Chapter 6 GN R1061 in GG 28181 of 2005-10-28.

294 SANParks KNPMP.

25 SANParks KNPMP 11-2. The desired state of a protected area refers to that areas
projected vision; achieved through an adaptive planning process and ‘translated into
sensible and appropriate objectives through broad statements and desired outcomes.’ These
objectives correlate to a protected areas key attributes, opportunities and the threats posed
and are included within that protected areas management plan.

2% Rogers Custodian Framework.

207 Conservation Development Framework and Zonation Programme; Biodiversity
Management Programme; Land Issues and Effective Park Expansion Programme; Regional
Land-use Planning and Cooperative Governance Programme (including: regional river
management, Integrated Development Plans (IDPs), local community interaction, and
bioregional biodiversity planning); Sustainable Resource Use Programme; Rehabilitation
Programme (facilitated by the Expanded Public Works Programme and incorporating:
Working for Wetlands and Working for Water); Wilderness Management Programme;
Management of Damage-Causing Animals Programme; and Cultural Heritage Management
Programme.

2% The Sustainable Tourism Programme and Framework.

° Environmental Education and Interpretation Programme; Stakeholder Relationship
Management Programme; Local Socio-Economic Development Programme; and
Communication Strategy and Programme.

210 Integrated Environmental Management Programme (facilitated by: the Solid Waste and
Effluent Management Programmes and Potable Water Use Management Programme); Civil
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assisted by SANBI; whose primary functions extend to biodiversity
conservation in national parks, and possibly an advisory position respecting
the management of, and development in, the KNP.'?

Management is complicated somewhat by the de facto inclusion of
several provincial and privately-owned nature reserves, as well as, the
contractual incorporation of the Pafuri Triangle. Provincial nature reserves
are managed by provincial authorities, however various co-management
agreements are in draft form.?"® Private nature reserves are managed by the
appropriate landowner and/or privately appointed and funded conservation
agency, with several management plans between SANParks and these
private organisations being in varying stages of completion.?" The inclusion
of private and provincial buffer areas has strained relationships between
SANParks and the relevant authorities as a result of incompatible land-
use.’” The Makuleke contractual park is, conversely, managed in
accordance with a contractual management agreement and management
plan. This area is, accordingly, co-managed by a JMB consisting, in equal
parts, of SANParks and Makuleke CPA representatives; however SANParks
nevertheless undertakes de facto management. 2'®

Co-management agreements, as facilitated by NEM:PAA,?'" possess
the capacity to balance land reform and conservation objectives.?'® Co-
management has been identified as the key mechanism through which land
restitution claims within protected areas are to be settled.?"® Notwithstanding

and Building Management Programme; Electro-mechanical Programme; Roads, Fence and
Dam Management Programme; and Safety and Security Programme.

?1" Research Programme; Human Resources Support Programme; HIV/AIDS Programme;
Integrated Information Technology Programme; Financial Management Programme; and
Corporate Governance Programmes.

>12.511(1)(q) NEM:BA.

Manyeleti is managed by the Mpumalanga Tourism and Parks Agency; Letaba Ranch is
managed by the Limpopo Department of Economic Development, Environment and Tourism
gLEDET); while Mthimkulu is managed jointly by LEDET and the concessionaire of the land.

'* Paterson 2010 SALJ 509. There is a signed management agreement between SANParks
and the APNR, however, only a draft management plan exists with Sabie Sand.

?® The lack of capacity of, particularly, provincial authorities have resulted in poaching;
firewood harvesting and even the establishment of mining infrastructure alongside the KNP.
21 paterson 2010 SALJ 509.

217'S 42 NEM:PAA.

2'® paterson 2009 IUCN-EPLP 26-27.

%19 Memorandum of understanding between the erstwhile Department of Environmental
Affairs and Tourism (now DEA) and the Department of Land Affairs (now Department of
Rural Development and Land Reform) 2007.
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a period of policy uncertainty,?® the utility of co-management has been
recently reiterated by the National Co-management Framework; launched as
a non-statutory instrument of NEM:PAA to provide coherent guidance for
effective management of protected areas restored to communities in terms of
the Restitution of Land Rights Act.?*' Various other non-statutory initiatives
facilitating community biodiversity conservation and natural resource
management in South African protected areas have, additionally, been
implemented by the South African government, particularly through
SANParks.?*

3.2.1.3Access and benefit-sharing within the South African component
of the TFCA

South Africa does not possess an integrated and official CBNRM policy
document or white paper. Rather, a range of existing laws and policies
regulate and articulate government’s obligation to implement CBNRM;?%
dispersing regulatory authority across various government departments with
legislative control over natural resources.?* While policy has, to date,
addressed a number of common factors,’® these similarities have been
overshadowed by substantial discrepancies.??® The variation in Departmental
guidelines exacerbates this problem. Specific Guidelines for the

Implementation of Community-based Natural Resource Management

220 A statement released by the Commission on the Restitution of Land Rights in February

2009 seemed to suggest that ‘equitable redress’ and not ‘co-management’ would be pursued
as the preeminent model for outstanding land claims in the KNP. Equitable redress entails
the granting of alternative land outside the boundaries of protected areas, or the payment of
equitable compensation, to successful claimants.
21 Eourth People and Parks Conference 30 August 2010.
*22 people and Parks Programme.
% These are too numerous to list here. For a comprehensive list see: DEAT 2003 CBNRM
law and Polies 8-28.
24 DEA; Department of Tourism; Department of Water Affairs; Department of Agriculture,
Forestry and Fisheries; Department of Rural Development and Land Reform; and the
Department of Provincial and Local Government. The Department of Trade and Industry is
also a stakeholder with its Spatial Development Initiatives (SDIs) and the Community Public
Private Partnership Unit, as is the Department of Mineral Resources and the Department of
Energy.
% The need to improve livelihoods of persons sharing common property resources; the
requirement of community participation; addressing historical imbalances in access to
resources and capital; the problem of unsustainable resource use.

® Unrealistic administrative burdens placed on communities; the failure of economic
policies to take into account the impact those activities have on natural resources; the failure
to consider trade-offs between different resource and land-use in the same land-scape; the
failure to include institutional mechanisms facilitating inter-departmental co-operation.
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(CBNRM) in South African were, however, introduced in 2003 to facilitate a
common understanding of CBNRM.%’

The regulation of access, use and benefit rights turns fundamentally
on the nature of the property concerned. Where private land is incorporated
within a protected area, such as the Makuleke contractual park, access, use
and benefit-sharing will be regulated by the contractual agreement
establishing the area. In the current instance, limitations placed on property
use only entitled the community to non-consumptive benefits, mainly derived

from ecotourism.

NEM:PAA broadly recognises the need to promote a more human-
centred approach to issues of access, use and benefit-sharing both within
and adjacent to South African protected areas.”® The Act, accordingly,
promulgates a diverse and creative array of beneficiationary tools and
mechanisms. Paterson postulates these to include:?*° a broad delineation of
‘management authority’ which reasonably includes local communities, as well
as, communal and private land owners residing within, or adjacent to,
protected areas; the possible conclusion of co-management agreements;
agreements between SANParks and local communities permitting
sustainable community use of biological resources; and pro-community

mechanisms within the management plan.?*

Various non-statutory initiatives have been implemented, particularly
through SANPark’'s People and Parks division, to raise community
awareness and give practical effect to the above legislative provisions.?*’
Certain pro-community clauses, additionally, permeate the content of the
KNP management plan. In line with NEM:PAA,?? various programmes
facilitate meaningful, beneficial and strengthened relationships, as well as
provide for CBNRM; securing stakeholder participation in KNP management

22 By the erstwhile Department of Environmental Affairs (now DEA) in partnership with GTZ

Transform.
228 Reflected in the objectives of the Act, s 2(e)-(f), and the purpose for declaring protected
areas, s 17(h)-(k).
229 paterson 2009 IUCN-EPLP 32-33.
20 5 50(1)(b) NEM:PAA.
! People and Parks Programme.
229 39(3) NEM:PAA obliges management plans to be compiled in consultation with various
stakeholders. S 41(2) facilitates public participation in management plans.

45



and development decisions.?®® Stakeholders include seven Community
Forums which interact with KNP officials each month regarding economic
empowerment, ancestral claims or cultural/spiritual claims.?®* Further
stakeholder participation is facilitated through the establishment of a Park
Forum which meets quarterly and encourages partnerships and participation

by providing a legitimate platform for interaction and debate.?*

Protected area management is, additionally, required to promote the
use and extraction of biological resources, community-based practices and
benefit-sharing activities consistent NEM:BA.?*® The formal procedures for
ensuring consistency between NEM:PAA and NEM:BA in national parks and
world heritage sites has been prescribed by way of regulation.?” However,
similar regulation of other types of protected areas is yet to be prescribed.
NEM:BA and its regulations control bioprospecting,®® access and benefit-
sharing with the purpose of, inter alia, providing fair and equitable sharing by
stakeholders in benefits arising from bioprospecting involving indigenous
biological resources. Stakeholders, including communities,” are protected
mainly through the mechanism of benefit-sharing agreements (BSAs).?*° The
National Biodiversity Strategy and Action Plan compliment this statutory
framework, promoting, inter alia, the enhancement of human development
and well-being through the sustainable use of biological resources and the
equitable sharing of benefits.

233

oaa Stakeholder Relationship Management Programme.

Makuya (30 villages), Hlanganani (48 villages), Phalaborwa (24 villages), Mahlamba
Ndlopfu (12 villages), Ntirhiswano (22 villages), Lubambiswano (34 villages) and Malelane
517 villages).

% Established in terms of Guiding Principles for SANParks Stakeholder Participation and
regulated by the Terms of Reference for the Establishment and Operation of the KNP Park
Forums.

2% 35 1 and 6 dictate that NEM:PAA must, in relation to any protected area, be read,
interpreted and applied with NEM:BA.

237 Regulations for the Proper Administration of Special Nature Reserves, National Parks
and World Heritage Sites GN R1061 in GG 28181 of 2005-10-28.

2% National Environmental Management: Biodiversity Act, 2004: Regulations on Bio-
ESrgospecting, access and benefit-sharing in GN 138 in GG 30739 of 2008-02-08.

S 81 NEM:BA. Stakeholders include: a person, including an organ of state or community,
providing or giving access to the indigenous biological resources to which the application
relates; and an indigenous community which, or specified individual who, satisfies certain
criteria.

#0g 82(2)(b)(ii) NEM:BA. Where a stakeholder has a protected interest, an issuing authority
may only issue a permit if, inter alia, a BSA has been concluded.
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3.2.2 Zimbabwean component of the TFCA

The core Zimbabwean component of the GLTP is the Gonarezhou National
Park. Established in 1975 the Park covers in excess of 5000km? of
Zimbabwe’s lowveld region in the Chiredzi district, bordering South Africa to
the south and Mozambique to the south-east.®*' Its location is depicted in
Map 4 below.

Zimbabwean protected areas are regulated by the Parks and Wild Life
Act (PWLA).?*? The Act provides, inter alia, for the: the formation of various

protected areas;?*’

the conferment of privileges upon owners or occupiers of
alienated land as custodians of wildlife; the creation of the Parks and Wild
Life Management Authority (PWMA); and the provision of certain powers to
environmental committees.?** National Parks are declared by the President
on recommendation of the PWMA, where after, the Minster of Environment
and Natural Resources is responsible for regulating all aspects of
management, including: scientific research and investigations; area access;

dispossession or introduction of wildlife; and general area management.?*®

The Environmental Management Act (EMA) and its regulations
provide the legal and administrative framework for environmental
management.?*® The Act also establishes an Environmental Management
Agency which is responsible for overall environmental policy and guideline
formulation, as well as, the facilitation of intergovernmental co-operation.?*’
Various national planning tools and strategies have been prescribed

including: a national planning framework;**® a long term development

T PWLA First Schedule Part 1, item 2.

2 Act 14 of 1975 [Chapter 20:14]. Protected areas are regulated exclusively by national
level legislation.

3 National parks, botanical reserves, botanical gardens, sanctuaries, safari areas and
recreational parks.

% ‘Environmental committee’ means an environmental committee appointed in terms of
section 61 of the Rural District Councils Act 8 of 1988 (RDCA) [Chapter 29:13].

245 3 23 PWLA.

248 Act 13 of 2002 [Chapter 20:27]. EIA and Ecosystems Protection Regulations Sl 7, 2007
provide for prevention of veld fires, protection of wetlands and public streams. Also regulated
b‘t\é s 4(1)(b)(i) PWLA.

73 7-10 EMA.

248 National Action Plan.
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9 k;250

strategy;24 the prescription of a national biodiversity framewor

biotechnology and biosafety development policies and strategies;*®' CBNRM
programmes,®? a drought management policy;*** agrarian and tenure reform

programmes;254 the promotion of equitable access to, and sustainable use of,

natural and cultural resources; and the protection of biodiversity.?*®
Additionally, various projects and initiatives specifically relevant to

conservation have been instituted.?*®

While the PWLA vests extensive powers in the Minister, actual
national protected area management functions are carried out by various
environmental parastatals.”®’ Protected areas are, accordingly, controlled,
managed and maintained by the PWMA,?*® which is directly accountable to
the Minster, in respect of certain predetermined matters, or the Parks and

Wild Life Management Authority Board.?*

49 \/ision 2040. The erstwhile Vision 2020 Strategy has recently been abandoned. National

Economic Revival Programme; Poverty Alleviation Policy Frameworks and Programmes
(including: Poverty Alleviation Action Plan facilitated by Community Action Programmes,
District Environmental Action Planning, Enhanced Social Protection Programme, Poverty
Reduction Strategy Paper; and National Environmental Policy).

0 Zimbabwe Biodiversity Strategy and Action Plan.

" Science and Technology Strategy 2002; National Policy on Biotechnology and Biosafety.
%2 Communal Areas Management Programme for Indigenous Resources.

% National Action Plan; National Drought Management Policy. Communal Areas
Management Programme for Indigenous Resources.

% Fast Track Land Reform Programme; Agrarian Reform Programme; National Action Plan
land management programme; National Environmental Policy.

2% National Environmental Policy and Strategy 2009. National Environmental Plan.

Copying with Drought and Climate Change Research Programme; Rushinga
Environmental Management Education Programme; Wetlands Utilisation and Protection
Programme; Catchment Management Programme; and Local Environmental Action Plans.
7 PWMA; Allied Timbers Private Ltd; EMA; and Forestry Commission Company.

%8 5 3-4(1)(a) PWLA.
2935 4(1)(b)()-(x); s 5(1)-(2) PWLA.
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Map 4 - Gonarezhou National Park
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3.2.2.1Tenure within the Zimbabwean component of the TFCA

The core Gonarezhou National Park is adjoined by additional protected areas
(the Malipati Safari Area and Manjinji Pan Sanctuary) and the Sengwe
community area which constitutes the biodiversity corridor linking
Gonarezhou to the KNP further south.?®® Both the protected areas and the
Sengwe corridor exist within the Chiredzi District of Zimbabwe.

Land degradation, inequitable distribution of land and insecure tenure
are recognised as key issues impacting on the environment in Zimbabwe,?*’
however, previous agrarian policy has greatly undermined secure tenure.?®
Zimbabwean land-holding rights and obligations find expression in four main
systems of tenure, namely: freehold; state land; communal land; and
leasehold resettlement systems.?®® Protected areas (such as Gonarezhou
National Park, Malipati Safari Area and Manjinji Pan Sanctuary) may only

264
d,

incorporate state or communal lan which ultimately vest in the president

and together constitute the Zimbabwe Parks and Wildlife Estate?®®
Mechanisms establishing and expanding these protected areas undermine
tenure security.”® Land owners unwilling to alienate property may be
bypassed through compulsory acquisition;?*” local communities are afforded

limited rights against displacement;*® and use and occupation rights over

299 Third Schedule Part 1 item 1, Fourth Schedule item 4 PWLA.
1 National Environmental Policy and the National Action Plan land management
programme. o

The Fast Track Land Reform Programme. Remediation hereof has been attempted by the
more contemporary Agrarian Reform Programme which includes the implementation of a 99-

ear lease to farmers.

%% Zimbabwe Biodiversity Strategy and Action Plan 6.
% Including: national parks; botanical reserves or botanical gardens; sanctuaries; safari
areas; and recreational parks.
%% '3 17 PWLA. S 3 defines State land as all land in Zimbabwe, except land which is:
communal land; land in a municipal area, town area or local government area as defined in
the Urban Councils Act 21 of 1997 [Chapter 29:15]; a town ward of a rural district council or
an area that has been declared a specific area in terms of the RDCA,; land in the area of any
township as defined in the Land Survey Act 12 of 1932 [Chapter 20:12]; State land the layout
of which has been approved in terms of either s 127 of the Town and Country Planning Act
29 of 1960 [Chapter 35:01] or s 43 of the Regional, Town and Country Planning Act 22 of
1976 [Chapter 29:12].
?%6'5109-110 EMA.
%7 3 109(3) EMA. The Land Acquisition Act 3 of 1992 [Chapter 20:10] applies, mutatis
mutandis, in relation to the acquisition; s 120 PWLA mirrors s 109(3) with the caveat that the
powers conferred by the section shall not include the power to acquire, whether compulsorily
or by agreement, any communal land or any interest or right over communal land, otherwise
than in accordance with the Communal Land Act 20 of 1982 (CLA) [Chapter 20:04].
% 35 110(1) EMA.
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existing protected areas, deemed inconsistent with the EMA, may be

terminated without consultation.?®®

The scope of tenure rights are,
additionally, impacted by the nature of the protected areas in question.
Gonarezhou National Park and Manijinji Pan Sanctuary afford special
protection to wildlife; prohibiting consumptive rights.270 Malipati Safari Area,
conversely, affords opportunity for hunting and fishing, with hunting and lease
rights awarded to SSG Safaris; a company which operates hunting safaris in

the concessionary area.?”"

While the Sengwe communal land vests in the president,?’? limited
usufructuary rights of occupation and use may be permitted to local
inhabitants.?”®> The Chiredzi Rural District Council (RDC) has a dispensation
to permit these rights to qualifying persons on behalf of the state.?”* The
PWLA, and contemporarily the EMA, vest use rights to wild animals in an
Appropriate Authority (AA). The designation of land owners, occupiers, users
and RDCs as AAs has devolved environmental management authority in the
Sengwe corridor.?’”> This decentralisation has included a plethora of
differentiated tenure holders within conservation management; ranging from
less formal occupiers and de facto users of land to formal and legally
recognised owners.?’® The broad definition afforded to ‘owners’ further
expands recognised tenure holders to include: persons formally recognised
in the Deeds Registry as the owner of the property or premises; the
appropriate Minister in respect of communal land and state land;?”’ the
Forestry Commission in respect of forest land; and any person who lawfully

holds or occupies land, including state land, in accordance with a suspensive

%95 1(1)(d) PWLA; s 110(2) EMA. This is compounded by the superiority of regulations
promulgated under the EMA acting to set aside communal land over conflicting regulations
%roomulgated under the CLA and the RDCA.

S 21 and 30 PWLA. Both Malipati and Manjinji exist on communal land in ward 15.
2" 3 37(1)(a)-(b) PWLA.
’2.S 4 CLA.
273 Ministry of Lands and Rural Resettlement regulates agricultural land while the Ministry of
Local Government Rural and Urban Development regulate RDCs.
'S 7-9 CLA.
275 Taylor 2009 Biodiversity Conservation 2565. A 3(1)(c)(iv) Treaty.
2% ‘Occupier’, in relation to land or premises, means any person lawfully occupying or
controlling the land or premises. ‘User’ in relation to land, means a person, other than an
owner or occupier, who has or exercises any rights in, over or upon land or who makes use
of land in any way.
" Minister responsible for the administration of the CLA and the Minister responsible for the
management or administration of land respectively.
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condition.?”

The Chiredzi RDC incorporates and promotes various tenure options,
including local-level proprietorships.?”® A long term programmatic approach
to rural development has been instituted under the Communal Areas
Management Programme for Indigenous Resources (CAMPFIRE) with the
intention of addressing problems associated with communal natural resource
ownership in Zimbabwe.?®® The programme utilises natural resources as a
mechanism for promoting three inter-linked principles, namely: devolved rural
institutional structures and decentralised management power; collective
proprietorship; and economic beneficiation.?"
elected and constituted Ward Wildlife Management Committees (WWMCs)
and Ward Wildlife Committees (WWCs) exist in 23 districts.”®® The Sengwe

corridor incorporates two such wards.?®® The recognition of these committees

Over 100, democratically

has modified the existing land tenure system; establishing a property regime

supporting proprietary units over collectively managed,®®*

and jurisdictionally
defined, common property resources.’® Devolved AA is, additionally,
purported to promote greater resource use efficiency through promotion of
market-based mechanisms.?® Various consumptive and non-consumptive
rights to wildlife and land are negotiated and leased by RDCs to viable, often
international, private sector partners;287 as has occurred within the Malipati

Safari Area.®®® This arrangement benefits the RDC through fiscal

% 3 2 EMA.

279 Taylor 2009 Biodiversity Conservation 2581. Occurring through establishment of

community trusts and/or co-operatives.

80 Taylor 2009 Biodiversity Conservation 2568; Child et al 2003 USAID Report. The

programme was designated by the then Department of National Parks and Wild Life

Management, now the Parks and Wildlife Management Authority.

2 Jones & Murphree “Community Conservation” in African Wildlife and African Livelihoods;

Taylor 2009 Biodiversity Conservation 2568-2569.

*82 Taylor 2009 Biodiversity Conservation 2569-2578.

*% Ward 13 (Chibavahlengwe) and 14 (Sengwe).

284 Murphree CBNRM keynote address; Child 1996 Biodiversity and Conservation 364;

Taylor 2009 Biodiversity Conservation 2569.

285 Taylor 2009 Biodiversity Conservation 2569; Child 1996 Biodiversity and Conservation

364.

2% Child Wildlife and People; Bond CAMPFIRE; Taylor 2009 Biodiversity Conservation 2572.
" Bond 1994 TRAFFIC 117-119; Taylor “Wildlife Management” in Wildlife Ranching;

Cumming “Safari Hunting” in Wildlife Production; Taylor 2009 Biodiversity Conservation

2572.

8 Ward 15 (Maoze). Consumptive rights awarded to SSG Safaris.
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remuneration and introduces additional layers of land-lease tenure holders

into management structures.

3.2.2.2Conservation management within the Zimbabwean component of
the TFCA

Environmental management is mandated with developing effective and
efficient environmental governance.?®®* The PWMA manages the Parks and
Wildlife Estate.?®® The authority, additionally, has the mandate to manage the
entire wildlife population of Zimbabwe, irrespective of whether that wildlife
occurs on private or communal land. Although private landowners are entitled
to utilise wildlife existing on their land they are, nonetheless, accountable to

the PWLA for the welfare of these animals.?®"

Management within community areas, such as the Sengwe corridor,
has partially been devolved through the broad delineation of AA.?*> Use
rights to wild animals vest in the person both responsible for land and
capable of legal identity;** that is the AA. This endowment is unproblematic
in respect of individually owned or leased property where the AA is easily
recognisable and afforded the benefit of legal identity. In this regard AA is
conferred, in order of preference, upon the: occupier; user; or owner of land,
including the nominee of those parties. As primary benefactors of sustainable
resource management these parties are endowed with certain privileges,
including de facto conservation management responsibility.?** Conversely,
while local communities may have use rights over property, in absence of
legal identity, AA vests in local government.?*> Authority, accordingly, resides

289 Spong et al “Zimbabwe” in EIA in Southern Africa 297-325. Facilitated by the National

Conservation Strategy 1987, National Environmental Policy 1997 and currently, the second
draft of the National Environmental Policy 2003.
%5 4 PWLA.
»" See PWMA website for more information.
2925 2 PWLA.
293 Child 1996 Biodiversity and Conservation 359.
29 Taylor 2009 Biodiversity Conservation 2565.

® Child 1996 Biodiversity and Conservation 359-360. In Zimbabwe, Provinces are
comprised of a number of Districts, which are in turn made up of various Wards. Wards
contain a number of Villages. These spatially and physically defined groupings reflect the
lower-level administrative structures of the country, namely Ward Development Committees
(WADCOs) and Village Development Committees (VIDCOs).
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with a RDC in respect of Communal or resettled land.*® Every RDC is
required to appoint an environmental committee and may, 297 in consultation
with the Environmental Management Board, appoint one or more
environmental subcommittee to which any or all of its functions may be
delegated.?®® Delegable functions are diverse and include the: maintenance,
development, disposal and voluntary or compulsory acquisition of property;
conservation of natural resources;**® and making of by-laws.*®® Furthermore,

all RDCs are required to prepare local Environmental Action Plans.*"’

Decentralised AA was historically restricted to RDCs neglecting lower-
level institutions; however, CAMPFIRE has attempted to remediate this
limitation. The programme promotes structures facilitating improved:
information dissemination; project planning; and community participation in
governance at both local and district level.** The village-elected chairperson
of the WWMC or WWC represents the Ward on the RDCs sub-committee for
District Wildlife or Natural Resources, ensuring devolved administrative and
legal wildlife rights to producer communities, as well as, sub-district and

community-level institutions.>*®

3.2.2.3Access and benefit-sharing within the Zimbabwean component
of the TFCA

Zimbabwean environmental management is required to prioritise people and

their needs.>*

Notwithstanding this obligation, statutory mechanisms
providing for access to biological resources are limited. Measures facilitating

the conservation of biological diversity may: protect the indigenous property

2% 5133 of the EMA. S 108 of the PWLA defines ‘communal land’ as land that is communal
land in terms of s 3 of the CLA. The EMA is silent in respect of communal land for which no
RDC has been appointed, however, s 2 PWLA dictates that the Minister be appointed the
AA.

275 61(2) RDCA.

% 5 61(6)(a)-(b) RDCA.

299 3 78 read with the First schedule PWLA.

%05 88-94 RDCA.

301 595 EMA. It is unclear how these local Environmental Action Plans relate to one another,
however, all local plans are required to be reconcilable with the National Environmental
Action Plan. Despite this mandate at present only one or two RDCs per province have
implemented local plans.

%02 Taylor 2009 Biodiversity Conservation 2578.

%% Child 1996 Biodiversity and Conservation; Murombedzi “CAMPFIRE” in African Wildlife.
%% 5 4(2)(c) EMA.
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rights of local communities in respect of biological diversity;305 support the

integration of traditional biodiversity conservation knowledge with scientific

knowledge;*®

and identify, promote and integrate this knowledge into the
conservation and sustainable utilisation of biological diversity.*® The
appropriate authority is, additionally, endowed with the somewhat quaint right
to pick or sell indigenous plants on the applicable land, as well as, issue a

permit to another party to perform these functions.>*

Statutory instruments are, however, supported by various national
plans and strategies facilitating: community participation in natural resources
and environmental management;*® poverty alleviation;*'° agrarian reform; 3"’
and access and benefit-sharing.*'? Zimbabwe possesses an integrated and
official CBNRM policy in CAMPFIRE. This programme facilitated the
residence of effective natural resource management with voluntary
participating communities through a number of key principles.®™
Fundamentally, CAMPFIRE acknowledged that the ‘right of access to natural
resources and the responsibility for managing them must be restored to
people at the community level’, despite existing legal and institutional
impediments.®™ Decentralisation is facilitation through ‘group ownership with
defined rights of access to natural resources and appropriate institutions for
legitimate management, use and benefit of these resources.”'

Legislative decentralisation conferred certain privileges upon
occupiers of land as the primary determinants of sustainable use outside
formal protected areas.®’® Devolved management authority has catalysed:

social development, democratisation and the creation of appropriate

%% 5116 (1)(i) EMA.
%% 5 116(1)(j) EMA.
%97 5 116(2)(e) EMA.
%8 5 56(1)(a)-(c)(ii) PWLA.

° Vision 2040 Programme.
%1% National Economic Revival Programme; Vision 2040 Programme; Poverty Alleviation
Action Plan (including Community Action Programmes, District Environmental Action
Planning and the Enhanced Social Protection Programme); Poverty Reduction Strategy
Paper; and National Environmental Policy.
*"'The Fast Track Land Reform Programme; Agrarian Reform Programme; and CAMPFIRE.
%12 CAMPFIRE; Zimbabwe Biodiversity Strategy and Action Plan.
3 Martin CAMPFIRE: Taylor 2009 Biodiversity Conservation 2568.
%1% Child 1996 Biodiversity and Conservation 363.
*'® Taylor 2009 Biodiversity Conservation 2568.
318 Child 1996 Biodiversity and Conservation 363; Taylor 2009 Biodiversity Conservation
2568-2569.

95



institutions. While devolved responsibility initially vested in a limited number
of RDCs with AA,*'" the programme has been endowed with further political
legitimacy and advocacy through formation of the CAMPFIRE Association.
CAMPFIRE has, furthermore, supported institutional development at
producer community-level; facilitating improved ownership and management
while directly benefiting these communities.>'® However, as membership of
the CAMPFIRE Association remains exclusively RDC-based, this progress
has been somewhat negated.*"?

Fiscal devolution, mainly through hunting and ecotourism,
accompanied decentralisation and facilitates improved rural democratisation,
governance and natural resource management.*® Gross revenue, accrued
through the lease of consumptive and non-consumptive rights, is allocated by
the appropriate RDC to: ‘district council levies, district wildlife management
and to wildlife producer communities’.*?' Revenue allocated to communities,
through WWMC'’s, provides financial incentive for participation in the

collective management of wildlife.*#

3.2.3 Mozambican component of the TFCA

The core Mozambican component of the GLTP comprises the Limpopo
National Park.>?® Established in 2001 the Park covers more than 10 000km?
of Mozambique’s sandveld region,*** bordering South African to the west and

Zimbabwe to the north-west. Its location is depicted in Map 5 below.

Mozambican protected areas are regulated by specific protected area
legislation, under the auspices of the Law on Forestry and Wildlife (LFW),**
as well as more generally by the Land Law.**® The LFW provid