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.80 too nowadays advocates who are of great skill and of.
.a _heppier reputation in general law think that no fault
-should be found with them because at times, when questioned
~.about the law of taxes and of defraudings, they refer their
~clients to those who beyond others have thought fit to
. perspire and to work themselves to a shadow at this branch
~of practice, and for that reason have ascertained precisely
"what holds good here in the very inner meaning of things,.

. what has been adopted by custom, that best interpreter of

> jd¢Crees, what has been overshadowed by disuse and what
- “innovations have been made in this most changeable branch of
taw. X

/

'A,i“ﬁJ Voet The Selective Voet being the Commentary on the
- Pandects translated by P Gane Durban Butterworth 1957 ..
Book XXXIX. Title 4. Section 32. -

11
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' RATIONALE

'1a?ciear understanding of Section 82 of the Income Tax Act
)Tﬁo 5é of 1962 [the Act] is of great practica]’consequencé' |
f:ffb}the tax consultant. Indeed, many a well chartered voyage
fifn}the uhcertain stormy ocean of taxation litigation has
l-!fjoqndered on some deep hidden Jagged edge of the 1ceberd

. “‘"burden of proof".

'f1131§-unfortunate that scant attention has been given to

_?Qeétion 82 by our authorities.

'“fherjatest edition of Meyerowitz [1981], "the bible of tax
'fégnéu]tants" does not have "burden of proof” or "onus of
proof® in its index .

'i£$§étfon 1892 deals with onus of proof in 5 lines.

.w}jifcftes three cases the latest of which was decided in 1958.

‘féfo; mQre detail i1t refers to an article ( 1954 Taxp 222-223 )
;é%fiéss than two pages written more than a third of a century
_iagé;'Thfs»exce}lent article, by Fiscus, is important and

.€§5ffhwhfle for the 1nterpretati6n of section 78 of the Income
'fTéxlAct'of'194l, but is only relevant for an #n pari materia

'lifnfefprgtation of section 82 of the Act.

:§¢Ction'1892A of Meyerowitz deals with discharge of onus in less

fﬂthénﬂone page.




ix

" 8ilke .[10th and 11th edition] a masterpiece of almost 2000
i5;é§§és of concise legal argument, disposes of "ObJjection and
{iaﬁpéajéonus of proof" in one paragreph [18.27] of less than

';thfée'pages.

‘fiﬁhdhket onus of proof is of pervading import to many facets
gf@f;bur law of taxation; be it the appeal procedure, the

Eﬁdiscretidnary power of the Commissioner, the contra fiscum

;;;rﬁié;mihe.controversy of capital versus itncome, the problems
“?ﬁf tax eVas1on, the aud! altlteram partem principle of Justice,
 tihevrecburse available to an aggrieved taxpayer, the principle

Tff]egftjmate expectation.......

f%Burdénzof proof is at the very vortex of the whiripool of

,;5;buéijaw.of taxation.




' SCOPE_AND_ METHOD
;,This ihes1s analyses section 82 of the Act.
 ?‘“$§£& necessary historical and comparative interpretation

_QBESibgenlresorted to in order to attempt to clarify some

f;d?}the doubts clouding the subject.

‘TIn the analysis of section 82 of the Act three main issues

i?chave been addressed:

 Liii€£ifll§1F is the onus in terms of section 82 of the Act.
Qfémhhasis_will be placed on the differences between:
;:i)if _6nu$ against the Commissioner’s assessment
Wf?j;’Hi‘bnus on appeal to the specially constituted board
;1f11)[ opﬁs on appeal to the special court

TIY’ - onus on appeal to the Supreme Courts

',f:2] blri() bears the onus in terms of section 82 of the Act

frat the various stages of the appeal procedure.

'é}j3] rl()bJ the onus is discharged in terms of section 82 of

‘fﬁthe Act

-ijhose'aspects of the concepts income, assess-ent,-objectibn

f»déhdfagggdl which are of relevance to the discharge ‘of the'

N 6hpsaof"pfqof will be analyzed.




 CRITICISMS AND CONCIUSIONS

if}&i}i»be ‘submitted that the clear and critical
bfid};faﬁc{tqh between the burden of proof on objection
;@{6;5niassessment of the Commissioner, and the burden
ii§% §gdof on appeal adainst é decision of the Commissioner,
7{%853 ;ot been clearly stressed by our authorities and, as a
.fﬁfégp]é,_éome"of the denerally accepted 1mplicatidng
' 7;;ﬁ;erh1ﬁg section 82 of the Act are capable of further

“‘examination.

' The haliowed maxim that THE ONUS OF PROOF RESTS WITH THE

w;jAXPAYER will be criticized as being far too sweeping.

f;As}afﬁracfjcal example, three learned articles which put
.if&r?érd:fhe proposition that, in terms of section 82 of the
3ﬁxé{ifthe'oﬁds of establishing that a partnership exists rests

,f;ﬁfiﬁffhe taxpayer, have been critically analyzed.

.,;in.fefms of section 82 of the Act there seems to be no
ftjp#tification for such a proposition.

r;ﬂpt,gné'of the cases quoted as authority in these three
.;féafﬁéd articles refer to section 82 of the Act.

,;giiiwill be suggested that the aggrieved taxpayer 1s not

lfﬁ?é§fﬁjctéd to the appeal provisions stipulated in the Act,

'1ﬁd that in such cases the ordinary laws of evidence prevail.

x1




xii

viﬁii71s_suggested that the burden of proof, which the taxpayer
,i@gSf}dlsEharqe in terms of section 82 of the Act, is a reésonable

fvﬂ@ﬁé; wh1ch no honest prudent and reasonable person needs fear.

 CONCLUSION:
_uThé generaily accepted proposition that the burden of proof
,”3f§§ts opvthe taxpayer is , with respect, capable of further

“{éiéhihatibn.




."Every person should be able to contribute towards the
”‘Légpeﬁses of running the country to which he belongs; and if

%C.tﬁére is any discrimination 1t should be in favour of the

"?Qénérgetic rather than those able and contended to live in

’ﬁ?fjgiunjant 1d1enessS .. oveeeeennnnn.

rTgAfmanvneeds here not town and country house, a shootipg box,

“yéisteam yacht, a staff of flunkies, horses and carriages,

;-""f-’}.;?’tlc-f.etc., which in England would not render him in the
| hﬂtiéas{ conspicuous. It follows that the higher the C6]°“1a]
"fincoﬁe of the colonist above the cost of decent subsistence,
.ATf tHé'more he can afford to be taxed, and the more he should
e |
_7ﬁ6rgan 0. Evans
... . Income Tax Law

" “’Cape. 1904
"~ [at page 15]
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1.1 INTRODUCTION

" Section 82 of the Income Tax Act 58 of 1962 (the Act) has a

" long and turbulent history. The substance and the spirit ef

the burden of proof concept has changed considerably over

7; .the years. An analysis of the relevant provisions of

' preV1ous Income Tax Acts is useful because exposure to our
;lega] history gives insight into the present and vision

 towards the future.

*,Legal decisions and arguments concerning onus of proof based

tﬂff;on»lhcome Tax Acts passed prior to the Income Tax Act 58 of

"1962 may be misleading and should be treated with caution.
 »However, some of the most powerful Jjudgements on the issue
.éf‘onus of proof have been decided long before Act 58 of

A‘1962,:and are binding in pari materlia.

7' ‘ The burden of proof on appeal has shifted from estab]ishing

that the Commissioner assessment is excessive, to

':.establishing that the decision of the Commissioner is wrong.

"Thé changes of the onus sections of the relevant Income Tax
’Acté have been summarized chronologically in APPENDIX A:i.
- The chandges in the relevant onus regulations have been

sumﬁarized chronologically in APPENDIX A2.




v 6
- -APPENDIX A1 and Az have.been combined into APPENDIX As in '
'brder.to make cross reference more meaningful. This‘ﬁay

brovide a bird’s eye view of the relationship between the

- burden / onus of proof imposed on the taxpayer at the

”"-t:objection stage to the Commissioners assessment, with the

‘- Oonus imhosed on the taxpayer on appeal against the final and
‘ .con¢1us1ve assessment of the Commissioner.

The burden of proof at the objection stage égainst the

T*fﬂaésessment of the Commissioner and the onus at the appeal

~stage against the final and conclusive assessment of the
-Commissioner are separate entities with different
‘persona11t1es and characteristics, even though they sleep in
| - the Same bed and are in some way physically entwinedlin

. section 82 of the Act.

Out tax l1aw Is ancient, rich and profound.

~1{s foundation is our Civil Law, a mine of immense wéalth
which few have entered, perhaps because of the dangef of
‘getting lost. However with Voet as a guide, explorihg this

"mine is safe and worthwhile.

;lifSohe*of the content of The Selective Voet TAX—FARHERSL TAXES

',_AND FORFEITURES (Book 34, title 4.) may no longer be of

"ﬁractical 1hport to day,? but there is so much wisdom and

>:4Qre1evance in Voet’'s works that it is worthwhile to stop and

,ﬁ;browse and be inspired.

"_1 {i However as Gane notes in his transalation (pagé 43),

..as late as Cape Ordinance 13 of 1917; sec.212, refers
to ther "farmer or renter of such tolls” C




.;ﬁFof_instance, although this may be outside the ambit of

4“'jthis baper, it 1s suggested that the Value Added Tax system
.has reintroduced a form of tax-farming.

‘Book 34, title 4 is of importance for the concept of tax,

‘,~the;1hterpretation of taxing statutes;, the Roman-Dutch
theory of taxation and the distinction between personal tax
'- “and real tax.

ﬂ"&i'Book 22 section 3 is of importance for the burden of proof

"~ -concept.

. In Holland, only the States had the right to levy taxes.

’T;Ohce a tax has been levied all States must enforce §uch
“taxes.Z2
”"?Téx 15 defined by Voet in the broadest sense as being all

'isums which had to be paid to the treasury on the sa]es of

rhrdperties or, on landed estates or, on inheritances which

”&f’fe]]‘due. An annual quitrent, ground rent and sometimes,
“:“every fruit and benefit which accrued from public and
~private property were also termed taxes.?

A very important distinction is made between personal and
= réa1 taxes.

. A personal tax is one which cleaves to a person

land:fo]lows him.

S A real tax is one which cleaves to things and QOES'QIODQ

J'v~>w1¥h'1hen.

2; 'bJ Voet The Selective Voet being the Commentary on the
Pandects Percival Gane 1957 39.4.10.

, 55, 3 ~ J Voet supra Voet refers to Digest VII.I.59.2-
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" Some of the consequences of the distinction drawn.by Voet

1 ] are relevant for our theoretical wunderstanding of Value

  {?add¢d tax .4

 ;¢The 1ist of main subjects of taxation in Holland was

‘»xcqnsiderab]e.5

" Voet suggests that to make the burden of taxes more

5 1.bearable; taxing enactments must be construed strictly.

'V6et, however, makes a critical distinctfon between the

‘Ag;_ﬂinterpretation of the taxing enactment i{tself and the

: ”  interpretation of those thinds which are included in +the

.TL 1ist of things to be taxed.

nghe.fact~that laws iIntroducing taxes must, in every case, be
vinterpreted strictly, ought not to extend to those things
whfch are 1included in the 1ist of +things to be btaxed,

éspecially because the Treasury had the power to describe

w»'ﬁbre clearly what 1tems are liable to tax.*6

: deet'draws a clear distinction between person exempted and
thfngs exempted from tax.” This distinction has been used

in this thesis in the analysis of "exemption".

4 J Voet supra 39.4.14.
5. J Voet supra 39.4.14 and 39.4.15.

6 Voet supra 39.4.18. Voet refers to a number of
authorities on this point, in particular to some
examples given by Antonius Matthaes, Sales by Auction,
Bk.2, ch.4 ,nn.3 and 4. -

7 . Those responsible for framing taxing statutes, seem
' - unaware of the distinction and might perhaps benefit
by studying Voet.




f;Cerfain persons were exempt totally from taxation, for
;1n;tance "all hospitals, houses sacred to the Holy Spirit,
léﬁér asylums and other such 1like institutions subsiding on
J:aTms".B

Sdme;institutions were partly exempt. Thus the Dutch West

:. 1ndia?Company was exempt in certain respects, in terms

1 16f:Art;37; Groet Placaat-Boek, Vol1.3, p.815 and Concessions

"~ to West India Company of 1674, Arts. 9 and 10; Groot

- Placsat-Boek Vol. 3. p.1335.9

The burden of proof that a person is exempt or that the

“thing in respect of which he refuses to pay tax, is exempt,

~“ i1s upon he who claims the privilege of exemption. 10

;'*{{-The burden of proof is generally on the plaintiff.11

i@uEvldence must be given by he who asserts, not by he who

" denies, because in_the nature of things no proof is possible

S for one who denies a fact.12

:ﬁ_H.Ado]fs, N.O v Johannesburg Market Concession and Building

. Co.,Ltd (3 O.R. 107) and to Elliott v Rex (1911) E.D.L.D 514

are cases relevant to Voet. 13

- ~ Voet supra 39.4.29
Lo 8 . Voet supra 39.4.29

10 Voet supra 39.4.27

>f,11 Voet supra 22.3.9

":f_;?f.. Voet supra 22.3.10

‘ch‘lé‘ Voet supra 39.4.19, notes 2(a) and 3{(b) notes by Gane
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AL PRE—UNION TAX LEGISLATION

'_nghere are a number of pre-Union acts and ordinances prior to

'%Laour first Income Tax ActZ4 which deal with onus and tax.

3i7 :f‘A‘few examples may be of interest.

b'Ohdinance 3 of 1867 of the Orange Free State imposed a tax
,iﬂ?of-"extra—recognitie" only on foreigners who owned farms not

:f;occupied by Europeans with stock.

In fhe case of Bredell v Government 0.F.S,*% it was held
f*hat, where a foreldner who owned a farm was sued for
xubji"extra—recognitie", the onus rested upon him to prove
..Qccbbation.

'f;:;iThis is one of the first cases in our Jjurisprudence which

PR

:Vdéa]s with the relationship between tax and onus. It is
fjguf;inieresting to note that Gregorowski, J., dissented; he held
v,fha{ the onus of proving non-occupation rested with the
'ﬁiic}vfGoyerhment.
 .In the case of Leith v O0.F S. Government,16 it was held

- that, in order to recover Poll Tax in terms of Ordinance 14

~ "of 1878 (0.F.S.), the Government had to prove that it had

. satisfied all the requisites prescribed by the Act.

- .,14  (Cape) Additional Act 36 of 1904
. 25 - Bredell v 0.F.S. Government,(1885) 1 6.122:3 C,L.G. 43 .

"5;513 ~ Leith v. 0.F.S. Government, (1879) O0.F.S. 66.




| 11
ft%_?;InAthe case of R. v Hgovu Bhlamanini,27 it was held that the

f;{Crown had discharged the onus in terms of section § of

Ordinance 20 of 1902 (Transvaal), of proving that the
f-ffailure of a native to pay his hut tax after due warning was

'V‘willful_and'was sufficient to sustain a conviction.

:uﬂgf Income (profit) of mines was taxed in terms of Colonial

Jf}ﬁVf:]egislation as follows:

v .. Cape Colony -~ Act 16 of 1907
* Natal - Act 43 of 1899
" Orange Free State— Ordinance 25 of 1903
AT Ordinance 9 of 1904
SRR ; ‘ Ordinance 15 of 1907 -
bt S Ordinance 24 of 1907

, Th¢‘écts and ordinances relating to the taxation of mines
1’werelconsolidated in terms of the Mining Taxation Act 6 of
f11910} This Act levies an annual tax on the profits of

’ mining.28 There are some provisions for exemptions and

};f; ﬁvdedﬁctions.lg’ HWhat 1s taxed is mining profits and there is

A

'3,ho statutory formula.

afThe_Hining Taxation Act 6 of 1810 and Act 28 of 1914 which

'* was the first income (profit)2 tax of South Africa, were

ot

“vconsolidated in terms of Act 41 of 1917.

f“ig:17 AiR.v Mgovu Dhlamanini (1905) T.S. 331
'?iflai"Section 3
""7; _'i9'g Section 5,6,7 and 8.
iﬂgﬁi;éoAg As shall be argued later, profit is not the basis
o ~ of taxation of Act 28 of 1914. Profit is part of

- "jncome"”, and income is taxed not as such, but in
- terms of a formula.
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“The Land and Income Tax Assessment Act of 1895 of New South
-~ Wales levied tax on income in terms of a statutory

"procedure.

J._i?ThéﬂCape Additional Act 36 of 1904 levied tax on income in
ffterms of a statutory procedure.

;,m :_The Cape Income Tax Act 21 of 1908 levied tax on income in
.. ..terms of a statutory procedure.

,_‘:Income Tax Act 28 of 1914 levied tax on income in terms of a
- ..statutory procedure.

}ﬂfincomé Tax Act 41 of 1817 levied tax on income in terms of a
-+ statutory procedure. .

{ 1;1Thé basis of income tax in terms of Act 41 of 1917 is in no

 '¥s1Qnif1cant‘way different from the basis of the income Act

“11{28 of 1914. There has however been a slight change in that
'qﬁf:profit in the 1914 Act i1s included in income as a sepafate
YOrganism‘with jts own attributes, whereas in the 1917 Act
. profit loses its own identity within income.

" 'As a result the words "The burden of proof that any inco-e"

“in section 39 of Act 28 of 1914 does not have exactly the
" same meaning as the words "The burden of proof that any

ﬁ- 31nco-e" in section 83 of Act 41 of 1917.

' “;'Before Union, taxation on the income (profit) of individuals
. 'ff was levied in the Cape Colony in terms of Act 36 of 1904,

7 Act 21 of 1908 and Act 20 of 1909.

:Vf In Natal, tax was levied on the income of individuals in
terms of Act No 33 of 1908, which was repealed by Act 35 of

S 1ae.
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o 'The'first onus of proof provision appears, as a proviso, in

”secfion 51 of (Cape) Act 36 of 1904. v

" The proviso to section 51 of (Cape) Act 36 of 1904 is not a

N separate general onus of proof section and the emphasis 1is;

  :proof of reductions in terms of section 51, It is suggested

\

'"~:qfhowever that 1t extends the burden of proof as to

exemptions and non 1iability to the payment of taxes and to
the claim that an income Js subject or entitlied to any
.- deduction.

’fThe wording of the proviso, rearranged in a slightly

< different guise in section 39 of (Cape) Act 21 of 1908,

'_becomes the first general onus of proof provision in our law

" of taxation.

“”1 ;fThe onus of proof provision, section 7 of (Cape) Act 21 of

‘ -1908, is virtuailly identical to the onus of proof provision
"of: section 39 of Act 28 of 1914,

section 83 of Act 41 of 1917,

section 57 of Act 40 of 1925,

the first part of section 78 of Act 31 of 1941, and

the first part of section 82 of Act 58 of 1962.

: .  The historical development of section 82 of Act 58 of 1962

.. "is summerized in Appendix A1 and Appendix Az.

Ji:fIt ts:useful to look at the relevant sections of the Land

v';and,Income Tax Assessment Act of 1895 of New South Wales

“»iwhichvfs the fountainhead of our system of taxation.
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1.2 .1 LAND AND INCOME TAX

CASSESSMENT ACT OF 1895 OF NEW
- SOUTH WALES (59 VICTORIA 15)

VgThé.short title is "Land and Income Tax Assessment of 18895".
'}; Land tax is 1ikely to be of relevance to the New South
i; Africa, it is unfortunately outside the ambit of this paper

’;:and“sﬁall not be dealt with.

“7f5-F6r the purpose of section 1.2.1 the above Act shall be

{ '“Q reférred to as the Act.

1.2.1.1 - STAGE 1
= OBJECTION TO THE COMMISSIONER’S ASSESSMENT

1.2.1.1.1 What 1s taxed in_terms of the statutory foramula

7.The assumption that, in terms of the definition in section

:,68{’the basis of income is profits and gains,21 is

o witb respect, not correct. What comes In and is considered

i;fncome’inc]udes profits and gains.

'1{'15 absolutely clear that the other nine amounts included

‘:\.1n the definition are neither profits nor gains.

"Without discussing the distinction between profits and
gains, and even assuming that gains is some form of profit,
f-there is no Justification whatsoever for assuming that the

- basis of taxation is profit and gains.

i - 21. ‘Section 68. .

' "Income" includes profits, gains, rents, interest,
salaries, wages, allowances, pensions, stipends,
charges, and annuities. '
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‘T“Edgn 1f a business man’s income consisted only of profits

} aﬁd gains, what is taxed 1s not his profit but the income

1'{€achaigéable.

  Taxable income less exemptions equals taxable amount. 22

- Yaxable amount less deductions allowed under the ACt'équa]s
?fincﬁng chargeable.23
} ;”Provided that no deductions shall be made of:
;; ;anf moneys not wholly and exclusively laid out or expended
f_for 1he purposes of the profession, trade, employment or

~vocation,—-24

‘Profit, income, taxable income and taxable amoun{ are not

K 5-taxed; what 1s taxed is the income chargeable.

Profits and gains is not the basis of taxation in the Land

”1. and Income Tax Amendment Act of 1895 of New South Wales.

. ’Taxab]e amount 1s not defined in the Act. Section 27 gives

the steps to be taken to arrive at the taxable amount on

:{\,which income tax is payable, subject to deductions

";allowed.25

© 2z Section 28

23 Section 68.
"Income chargeable” means the taxable amount less the
" deductions allowed under this Act.

24 Section 29 (VI)

25 Section 27.

o For the purpose of ascertaining the sum, hereinafter
termed the "taxable amount” on which (subject to the
deductions hereinafter mentioned) income tax is
payable, the following directions and provisions shall
be observed and carried out:- '
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““The following simplified formula is suggested. 26

$ ~INCOME _AS A STATUTORY PROCEDURE N S W ACT 1895 (59 VIC. 15)

FORMULA: FROM WEALTH TO INCOME

. INTERPRETATION STEPS

“'1]1 INCOMEZ27 LESS: income earned outside the of
-, a person Colony of New South Wales.28
- .. Includes profits,gains LESS: exemptions in terms of s.17.29
rents
interest EQUALS: TAXABLE AMOUNT
salaries
wages
allowances
pensions
stipends
chargers
R . annuities
S .27 TAXABLE AMOUNT LESS: deductions in terms of
- -Al1l income earned section 28.30
- less income earned EQUALS: INCOME CHARGEABLE

outside New South UWales

"‘less exemptions

. allowed in terms of

.~ section 17
7 31 INCOME CHARGEABLE
- Taxable amount less deductions.

- 26 There are other possible reasonable methods of
' presenting the formula.

27 In terms of the inclusion definition in section 68.

.. 28 section 27 (111) and subject to the directions and

.provisions of section 27 (1),(11) and (1V).

"The terminology of section 27 is not satisfactory.
Thus sub section (1) deals with the amount of taxable
income which has a different meaning from taxable
amount.

28 Section 17 deals with exempt income. It 'is possible to

 {nclude an exempt stage before the deduction stage.

. However section 17, where it does not deal with income
derived from land, focuses on person exemption rather
-than income exemption. There is no suitable terminology
in the Act to describe this stage. ‘

. 30 Section 16 also provides the following deduction equal
k to exemption:
" Except in the case of a company the person liable to
. taxation in respect of an income exceeding two hundred
. pounds shall be entitled to a deduction of twe hundred
pounds in the assessment of such income under this Act
for the purpose of such taxation.
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‘"ffIt_ 1s abundantly clear that what 1{s taxed has 1ittile

J-':reiationship with profits and gains.

nﬂf~It is true that profit is included in the definition of

““income in section 67. But even 1if profit were the sole

?fqomponent of the definition, what 1is taxed 1s 1income

".chérQeable’which is what is left from income after
T"'4':':,'%)‘complex statutory process of exemptions and deductions in
“‘terms of the Act have been taken into account.

.

©“Profit as such is part of income, but income is not profit.

M“; Income chargeable is what is left of income after the

]? x'yarfdus steps of a statutory formula have been followed.

.1.2.1.1.2 uhat is an assessment

;Anx assessment book 1{s prepared by the Commissioners 1in

m”i'frespect of income tax. Such assessment books shall show:

}The gross amount of the income of every taxpayer, and

wde wnbt oot wde

)

1) ~The taxable amounts of the income of every taxpayer,and
1) The income chargeable, and

v) The amount of the tax to be paid.3?

“Thévassessment book shows the four components, the gross

.  amount of the income, the taxable amount of the 1ncdme, the

' u{fjncome chargeable and the amount of the tax to be paid. An

g’fféssessmen{ has a very extensive meaning, and is 1linked

Y :Hﬁﬁ{fh;the steps of the statutory formula.

- 31, Section 31 (III)
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77f1.2;1.1.3 Objections to the assessment
,f{‘There- is no provision 1n the Act 'for. the lodging of an

M”;Objection by the taxpayer or by a person aggrieved by the

.. assessment.

‘"*.Thé Commissioners may however , direct that another

'L a§sessment be made if they think that the assessment made by

_..an assessor be unfair or incorrect. 32

‘g;5Unfair assessment
”It' is however not clear whether an unfair assessment 1is

b regarded as an assessment made by an assessor -which the

: Commissioners think i1s unfair to the taxpayer, or whether it

‘f{'wbuld also include an assessment which the Commissioners

%ﬁfﬁnfhink is unfair as far as the Revenue authorities are

" concerned.

..., Incorrect assessment

_1{1t'wou1d seem that incorrect implies wrong in the sense that

iLféirness does not come into the question.

Q?Incérrect emphasizes the factual aspect of the as§essment,
-whereas‘ unfair emphasizes the ethical aspect of the

.. assessment.

©...32 _Section 32. (VI)
' The wording of the marginal note reads:
If assessment wrong new one may be ordered.
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"wg?The following 1interpretation of section 32 (VI) is

-5, suggested:

«*,Thé'Commissioner may direct another assessment to be made i1f

i/, he thinks that:

'Ui?(a) -the assessment is wunfair as far as the taxpayer 1is

concerned, or

" . (b) the assessment is wrong {(e.g. an error in additton, too

"huch_or too 1ittie) both in respect of the taxpayer and the

© - “tax ‘authorities.

-1;2.1.1.4 Onus _of proof on objection to the assessament

ﬁ;QThe‘taxpayer aggrieved by a notice of assessment is afforded

- neither a defence nor an objection procedure in the Act.

" There is therefore no onus of proof to be discharged at this

o "‘A.';.') s,t age :

.t

- In iérms of section 32 (VI) The Commissioners may direct

-, another assessment to be made if they think the assessor’s

. assessment to be unfair or incorrect.

hfiItiwould seem that this power of the Commissioners to order

/ ?g“janofher assessment protects the taxpayer 1in certain

“sttuations.
, Pefhaps an objection in the hands of the taxpayer would be

:mofe effective than an objection depending on the

{if¥*Commissioner's discretion concerning the fairness or

'fCOrfectness of the assessment process by the staff uhder his

-control.
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' 1.2.1.2 STAGE 2
' APPEAL TO THE COURT OF REVIEH

In terms of section 9, provision is made for the

. . establishment of a Court of Review. Its Jurisdiction is to

. hear and to determine appeals from assessments. 33

S.1.2.1.2.1 Nature of the assessment subject to appeal

<. An assessment book in respect of income tax 1s deposited in

gthe‘office of the Commissioners. Every taxpayer is entitled

i'to a copy of the entries relating to the assessment. of his

erfincomé. Such assessment book {is not open to  public

'1nspéction.34

.Every year the Commissioners shall send every taxpayer with

those particulars of the assessment which it considers

A““'necessary. However 1t must, in addition, indicate the amount

" .of the tax payable. 35

"TQj““ - Marginal note: Court of Review.

Section 9. ; :
"The. Governor may, by notice in the Gazette, declare
that the Land Appeal Court or any Judge of a District
Court or any Police Magistrate shall be a Courti of
Review within the meaning of this Act, and thereupon
“every Court of Review, constituted as aforesaid, shall
have Jurisdiction within such 1imits and in such cases
as the Governor may prescribe in the said notice, to

. hear and determine subject to the provisions of.this
Act appeals from assessments made under this Act.

Section 41.

- Section 42.
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;:In,ierms of section 42 it is only the amount of the tax
?fpayable of the assessment which must be incorporated in the

’i:notice of assessment. In spite of the fact that the

“i.assessment books must, in terms of section 31 (III), show

~the gross income, the taxable amounts, the income chargeable

hw”"and the amount of the tax, yet The Commissioners need only

give notice of other particulars of the assessment "as

‘- shall be considered necessary".

‘175?11‘ is +true that, in terms of section 41 though the

f°.assessment books 1is not open to public inspection, the

f‘fﬁiaxpayer concerned is entitled to a certified copy relating

: . to the assessment of his 1income. However, shoﬂldl the
”;taxpayer rely on the notice of assessment sent to him 1in
lzterﬁs.of section 42, he may be severely predudiced.1f he is
not aware that the notice of assessment is not neceséarily
the assessment.

:It is thus critical to distinguish between a notice of

~assessment and an assessment. -

7‘Any tax payer may within 30 days of the notice of assessment

appea? to the Court of Review.36

326 Marginal note: Appeals.

’ 44, (1) Any taxpayer may, within thirty days after the
notice of assessment for land or income tax or of any
altered, corrected, or additional assessment has been
given, appeal therefroa to the Court of Review, upon

- the ground that he is not 1iable for the tax, or for

“any part thereof, or that the amount of such assessment

" ¥s excessive. Every appeal shall be commenced by such

"notices and is such manner as may be prescribed.




ﬁ;The appeal s strictly 1limited to the grounds that the
ti‘taxpayers is:

H‘ﬁ(a)»no{ liable for the tax or part of the tax, or
(b) that the amount of such assessment is excessive.

\AW In’terms of section 31 (1I1) the assessment book shows the

T gross and taxable amounts of the income, the :income

H:Eg chargeable and the amount of the tax. It 1is therefore

'f subm1tted that the amount of such assessment {1s excessive,

‘;refers to all the assessments including non 1iability for
 tax.37 |
- In terms of section 39 (1) in the case of @a default
 assessment or where the Commissioner not satisfied with the

return made by any person they may make an assessment of the

_ﬁ;ﬁ,‘amounf upon which tax ought to be charged and the tax to be

”;gbaid.'ln terms of section 39 (II) every such assessment is

subject to appeal.

. 1.2.1.2.2 yhat are the grounds of appeal

Thepe are two grounds of appeal to the Court of Review:
"(a)’fhe'taxpayer can appeal on the dround that he is not
"('liéb]e to the tax or for any part thereof, or
(b):the taxpayer can appeal on the gfound that the émount of

~the assessment 1s excessive.38

w327 As in terms of section 42 the notice of assessment need
only show the amount of the tax assessed, and as the
second ground of appeal is "the amount of such
-assessment i1s excessive”, it is possible to

. Interpret the amount as being the amount of the tax

--assessed. ‘

Section 44 (1)
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It must be stressed that the meaning of the ternm on_the

»jff}ground»may be different from the meaning of the term on_the

'jgrouﬁd‘in section 83 (7)(c) of Act 58 of 1962.

" Whereas in Act 58 of 1962 on__the grounds has been

’? 1ntérpreted to mean on_ the evidence stated in the notice of

,’quection,39 in the New South Wales Act on the grounds

- ~means, it is submitted, on the premise that.

  Th§ ésSessment is absolufe in so far as an appeal to the
‘7¢éurfvof Review is concerned except in the following two
 ‘§jjuét1ons; the taxpayer appeals on the premise that‘he‘is
| not ljab]e to the tax or any part of the tax, or he can

>appeél on the premise that the amount of the assessment 1s

excessive.

(“.?Thegappeal on the ground that the amount of the assess-entv

- is excessive has an echo in future taxation Acts where the

"7,ﬂ.taxpéyer dissatisfied with a final and conclusive assessment

~of 1be'Comm1ssioner must, on appeal to the Special Court

"dfscharge the onus of proof that the assessment is

| Q;exéessive,40 and in recent taxation Acts, that the decision

“of the Commissioner is wrong. 41

(SNH‘BQ “This interpretation of on_ the ground is analyzed later.

© .. 40 . Regulation 40 of Act 28 of 1914

Regulation 26 of Act 41 of 1917

There is no similar regulation in terms of Government
Notice 1518 [4th September 19251 which promulgated
the relevant regulations under Income Tax 40 of 1925.

’>41 ! Second part of section 78 of Act 31 of 1941.
C Second part of section 82 of Act 58 of 1962.
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.'3:1.231.2.3 Onus of proof on appeal to the Court of Review
The Court of Review as constituted on terms of section 9 of

;the>Act can only hear appeals from assessments made under

" the Act.

% 'The power of the Court of Review are strictly limited in

Nﬁjtéhms of section 44 (VI):

‘ 1)"11 can only alter, or order the alteration ‘ of an
assessment in the assessment book,
2) it can only make an order as to costs, where the

" Commissioner’s claim is unreasonable or where the grounds of

o appeal of the taxpayer is frivolous.

-There 1s no onus of proof prescribed in the Act. The
ordinary laws of evidence as per section 44 (X) shall be

>’ app11cable.
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S 1.2.1.3  STAGE 2
Ve APPEAL_TO THE SUPREME COURT

 ;1.2.1.3.1 Appeal from the Court of Review

‘Where a question of law arises in a case before the Court of
hf”Review, the Court shall, if so required in writing by any of
'fhe parties, submit a case for decision by the -Supreme
Court.

. The Court of Review may on its own motion sfate énd submit a
) . case for decision by the Supreme Court.<2 Even though the

Cohrt of Review has a discretion in the matter, It is clear
 that>there is no obiligation on any of the parties to state

and'smeit a case for decision by the Supreme Court.

1.2.1.3.2 Other appeals

‘No provision is made in the Act for the procedure of appeal
Aih'any other circumstances.
' indeed, in terms of section 9 of the Act the Court of Review
‘;has Jurisdiction only within the 1imits prescribed by the
Governor to hear and determine appeals from assessments made
‘uﬁder the Act.
This with respect, is crucial.
EIs 1s submitted that there is no reason which prevents the
'aggriéved taxpayer from making use of the normal ‘appeal

procedure for circumstances not provided for in the Act.

a2 Section 45.
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L2 L2 (CAPE) ADDITIONAL

TAXATION ACT .,
36 OF 1904

, Ihe short titie of the Act is " Additional Taxation Act,

'1904"

‘- “The Act is based on the New South Wales Act of 1895.

>f The'purpose of the Act is to impose Excise Duty upon Beer

V’-énd Spirits and to provide for the taxation of Incomes.43

. Exeis

“this

e duty upon beer and spirits is outside the ahbit of

paper.

V«hFdr the purpose of section 1.2.2 it shall be referred to as

L the Act.

T 1.2.2.1 STAGE 1

OBJECTION TO THE COMMISSIONER’S ASSESSMENT

.lf2.2.1.1 Hhat is taxed Iin_terms of the statutory foraula

’Income‘is defined 1s section 42 of the Act. It is based on

hf,;_thé definition in section 68 of New South Wales Act. <44

. 43
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See preamble of Act

It is Iinteresting to note the pervasive influence

“of the New South Wales Act. Every succeeding tax

Act made some slight change. Yet despite the
cumulative effect of a century of mutation some of
the vital force of the New South Wales Act concept

» of "income" can be still found in the Income Tax 58 of

1962 .




,u;ﬂThe,cﬁanges are as follows.

’j42.[In this Act,] [ul Unless the context otherwise

- requires,

'ffvlnCOme seans any dains or profits derived or received by any

company or person_ in any year or by any means from any
"source within this Colony, and includes

profits, gains, rents, interest, salaries, - wages,
 ,vaTTowances, pensions, stipends, charges, annuitiesf.],. and
" all profits derived from mining or quarrying.

The definition is not satisfactory, it states that income

. 'means gains or profits and includes profits and gains. It

"would seem that the definition does not add to the meaning
~l'ir-of'income as defined in the New South Wales Act apart from

restricting such income to_any source within this Colony.

" There are however two changes of some consequence.
Mﬁ'The New South Wales definition of income 1is an inclusion
“definition.45

The definition of 1income 1in the Act<46 is both a_ means

" definition and an inclusion definition. The means part of
" the definition 1{is mandatory; all gains or profits are
'1n¢6me. The inclusion part of the definition is ,ﬁot all

‘embracing.

:~ 'The second change of some consequence is that income 1s no

l-lons;‘;er profits or gains, it is now gains or profits derived

"~ _or received.

- 45 Section 68 of New South Wales Act:

. "Income” includes.........c.....

. -Section 42 of the Act consists of two parts:
‘Part one: Income means........
Part two: and includes....... .
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?‘ it fﬁ]iows therefore that a gain which is an increase but
:which does not qualify as "derived or received” 1# not
f'inédﬁef |

AThe’definition includes gains and profits by any company or

fﬁfber&on, and yet, the term person is defined in section 42 as

=ﬂinc1ud1ng a company. There is therefore no need to refer to

" company in the definition of income.

-1t would seem that income means "what comes in" 47, whether
..ft'be a profft, gain or other receipts as specified:-in the
5#»def1nition. |
_Théré have been decisions that a receipt is income only if
.jt is capable of being quantified as money.<8
Q‘It'is perhaps not necessary to distinguish between profit
‘.énd gain; 29 yhat i1s clear, howevef, is that even though

-profit and galn are income it does not follow that income

2kﬁVis profit and gain. Indeed, income incorporates, in terms of

fjﬁé definition, receipts which are neither profit nor .gain.

ez  The ordinary meaning of income was [1904] " what comes

in". The Imperial Dictionary defines income as "the
annual receipt of a person.

48 » 1 am of opinion that the thing sought to be taxed is
not income unless it can be turned into money"
Tennant v Smith, 1892, A.C. 150 per the Lord
Chancellor.

.29 In Income Tax Law ‘profits’ and ‘gains’ seem to be
‘ almost identical in meaning. It is suggested however
. that gains is something which is acquired not in the
‘course of trade or vocation, wherever profits is
acquired in the course of trade or business.
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»A‘prOfit, as understood by the reasonable business person,

1s~the excess of earning over expenditure.

.

- In terms of section 50 of the Act there shall be charged,

”"levfed. collected and paid to the Revenue of the Colony

"1hpome tax in respect of the annual amount of all 'taxable

. income _exceeding one thousand pounds.

? In;ferms'of section 51, every person liable to taxation on
. an income exceeding one thousand pounds, is entitied to one

reduction of one thousand pounds in the assessment of such

" income. A company and every sharehoider, in respect of the

‘1‘1nc6me derived from his holding in such company, does not

lAbenefit from this reduction. 50

.f¢a8¢cf10n 51 ends with a most remarkable proviso.

'"'mprbvided that the onus of proof that any income 1s'exe-pt

. from or not liable to any deduction, shall lie on the person
:‘claiiihg the benefit of such exemption, non-liability or

- deduction.

""" 50 This has not been worked out accurately as in terms of

section 50 a Company earning a taxable income of less
than one thousand pounds is not subject to income tax
and is left with the total earning.
However a company earning more than one thousand pound
is taxed on the full amount and the income left could
be lower than if it had earned less than one thousand
pound. -
" -EXAMPLE: INCOME TAX INCOME AFTER TAX
$ 1000 NIL $ 1000-00
$ 1020 $ 25-50 ¢ 994-50
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55fSudden]y, out of nowhere, like a magician producing a rabbit
‘:§Ut of the wrong hat at the wrong time, the Act formulates,
as an aside, the first script of the onus of proof

- . procedure.

This onus of proof quite clearly oattempts to 1impose an
v}evidentia] burden on the person claiming the oﬁé'thousand

'"*  pound reduction5? in the assessment in his income.

*‘Sf{This onus of proof proviso is attached and 1is part of
section 51. There is no mention of appeal in the onus of
proof proviso, and {1t 1{is suggested, that {1t must be

discharged at the assgssment stage.

The,burden of proof to be discharged at the appeal stage is
 ‘1n_terms of regulation 69 whereby the burden of proof shall

'.;11e on the obJjector.

f}It;muSi be noted that in section 51 the terminology onus of

 groof is used, whereas regulation 69 speaks of the burden

 :5 of éroof. There are few If any absolute synonyms in the

o fEnQ]ish language. It is suggested that onus emphasizes who,

'iwhereas burden emphasizes how amuch.

BN R This is strictly speaking not a reduction, this is an
" exemption; 1t could perhaps even be consjidered to be an
* abatement.
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'"7i;The onus of proof proviso, though attached +to section 51,

'w‘,fdéa]s with onus of proof in respect of income exemption,

nonAlfability to tax or deduction qualification.

'"'; Sfrfct]y speaking the proviso to section 51 dqes not

‘qualify only section 51:

The section ([511 deals with a specific reduction in respect

‘ of income exceeding one thousand pounds. It {s, sirictly

: 3]'speak1ng, not a reduction but an exemption.

' The provise to section 51 refers to income exemption, non

 “5‘>]1651]1ty to tax and deduction qualification.

”3"?; Therefore, it is submitted, that the proviso of section 51

":does not apply solely in respect of section 51.

wT Regblat1on 69 1is under the section APPEAL, and from the

-wording used, the burden of proof 1{s clearly +to be

'5 ‘d1scharged on appeal to the Court of Review.

It is not, and cannot be re]evant‘at the objection stage.

!;  The bnus of proof in terms of the proviso to section 51 is

- ﬁéleérly relevant at the objection stage. If it were relevant

‘to the appeal stade, it would be completely unnecessary, as

('°wregu]ation 69 is all encompassing.

'¥ jIn terms of section 52 certain incomes, revenues and funds

- -are exempt from Income Tax.52

.82 This section is based on section 17 of the New South
- - Wales Act. There are some significant changes

. however, for instance income of trade unions were
exempt in the New South Wales Act and are not exempt
in terms of the Act.
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f:nggt qf the éxemptions refer to total exemptions.

fﬁThefé  is, however, one sub-section which is not 6 total
:,;inéqme exemption. 53 Here, part of the total income is
vkifeiéﬁpt. Thus, the income of a non resident from Government

1;;debenture is exempt from tax.

" The critical distinction between person exempted and income

?f?exengted is not made explicitly.

ﬁyﬁere a person Is exempted, for 1instance ‘the Governor of

:*fﬁjthe‘Colony and his personal staff, 54 the income in tolo is
“f?exempted.

;jHowéver for our purpose the distinction between absolute and

Tji&artia] exemption 1is not as powerful as the distinction

‘1between person exemption and amount exemption. 55

w?ﬁllt is suggested, and it shall be argued later, that the
?5 }§xpayer may have to discharge the burden of proof in the
ﬂffgase of an amount exemption, but that a person exe-gtion is

;fnot subject to any burden of proof.

‘In terms of section 62, the procedure to arrive at the

"“‘taxable amount is given. Section 62 is virtually identical

Ur. . viith section 27 of the New South Wales Act.5s

.83 Section 52.(5)

54 Section 52.(6)

o ?5 - See J Voet 39.4.14. supra pagde 8.

-V The proviso in S$.27 (II1) of the New South HWales Act:

No tax shall be payable in respect of income earned
 outs1de the Colony of New South Hales.

~has been eliminated.
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- Section 62 reads:
62. For the purpose of ascertaining the sum hereinafter
-termed the taxable amount on which, subject “to the
. - deductions hereinafter mentioned, income tax is payable, the
.. following directions and provisions shall be carried out:-
(1) The amount of taxable income from all sources for the
. year immediately preceding the year of assessment, shall be
" taken as the basis of calculation. S
{2) NOT RELEVANT FOR OUR PURPOSE
- {3) NOT RELEVANT FOR OUR PURPOSE
{4) NOT RELEVANT FOR OUR PURPOSE
(5) In all other cases the taxable amount shall be the total
amount of taxable income arising or accruing to any person
iz~ from all sources within the Colony, except to the extent of
- the exemptions provided in section fifty-two.

}Z“There is some difficulty in interpreting section 62..

- Thus in section 62 (1) the taxable income is the amount

: from all sources. But in section 62 (5) the taxable income
Aiin all other cases is the total amount arising or accruing

" from all sources within the Colony.

" There 1is nothing in section 62 (2),(3) or (4) which warrants

’Aiiorvexplains the qualification "within the Colony". .
V;IOf;course if 62 (5) was a separate section there would be no

L:gdifficulty, but as it is framed i1t is part of section 62

””;In'section 62 (5) the terminology "arising or accruing to

- any person"” is difficult to reconcile with "derived or

- received by any company or person"” as used in the definition

of "income" in section 42 of the Act.
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’-fIh 1¢rms of section 63, the taxpayer is entitled to certain
'deducfions from the taxable amount. &7
“is important to distinguish between two sets of

- deductions.

fxéi,The_firsf set of deduction is in terms of section 62 which

" even though its purpose is to ascertain the taxable amount

" does include a deduction in terms of sub section 62 (4)

\fj_which directs the taxpayer to deduct from the taxable amount

";income derived in respect of a share in a company liable to

lﬂf“ypay income tax.5&8

 f:The4second set of deduction is in terms of Section 63, the

'dedUCtion section, and is virtually 1identical with section

28 of the New South Wales Act.59

'Section 63 (1) must be read together with section 64 (6)

" which reads:

.- No deduction shall in any case be made in respect of any of
the following matters:-

“'7N0r as regards income derived from any irade, in respect of

”any'of the following matters:—

(6) Any moneys not wholly or exclusively 1laid. out or

."iexpended for the purposes of trade. 60

-

. - 58

This is based on section 28 of the New South Wales Act.

It is difficult to understand how 1in terms of
"a section, the purpose of which is to ascertain the

taxable amount, one can ascertalin that taxable amount
by deducting an income from that taxable amount.

The main difference is that section 28.(11) has been

~eliminated . One of the effect of this sub section was

that deductions for certain 1ife insurance premiums on

- the taxpayer’'s or his wife’s 1ife were allowed.

- Section 29 of the New South Wales Act is identical with
section 64 of the Act.
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" Section 63(1) is linked to section 64(6) as section 11(a) is
" Tinked with section 23 (g) of Act 58 of 1962. It is
~"~interesting to note that section 64 (6) 1is virtually
. identical with section 23 (g) of Act 58 of 1962.

-.. - The most important change perhaps from the New South Wales
.- Act, 1s that wholly and exclusively becomes wholly or
exclusively. The consequence of this change are of great
consequence for the burden of proof concept.

'-The discharge of the burden of proof that moneys were
- expended wholly or exclusively for the purposes of trade is
.easier to achieve than i1f the taxpayer must establish that
- the moneys expended were wholly and exclusively for the
. purposes of trade.

“.The taxpayer will now succeed in the discharge of his burden
.. ~of proof if he can establish that the moneys were wholly
’7*expended for the purpose of trade, he will also succeed if
.he can show that the moneys were expended exclusively for
.the purposes of trade.

The assumption that wholly means exactly the same as
~exclusively, cannot and must not be entertained. '

" HWe must assume that words have a meaning.

The following statutory formula is suggested.
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"“}{;1NconE AS A STATUTORY PROCEDURE _(CAPE) ACT 36 OF 1904
- FORMULA:FROM WEALTH TO INCOME AFTER TAX o

S INTERPRETATION STEPS

" 11. INCOME . LESS: 1000 Pounds
means: ' . EQUALS: TAXABLE INCOME

"'nany gains or profits

and iIncludes:

i profits

. gains

“ rents
“interest
salaries

: wages
allowances
pensions
stipends

2~ charges
.- profits from mining

-~ and quarrying

.21 _TAXABLE INCOME LESS: Directions and

Income less 1000 Pounds provisions in terms

' : of section 62
EQUALS: TAXABLE AMOUNT

Lw 31 TAXABLE AMOUNT LESS: Deductions

5 jTaxable income in terms of section 63
Jiv v subject to provisions and subject to section 64
* direction and provisions EQUALS: AMOUNT ON WHICH
’  1n terms of section 62 INCOME TAX PAYABLE
" 47 AMOUNT_ON_WHICH LESS: Tax

INCOME TAX PAYABLE EQUALS: INCOME AFTER TAX
Taxable amount less -

. deductions in terms

- of section_63

provided such deductions

- comply with the provisions
.. -of section 64, in
., particular 64(6) which

- provides that no deduction

~in respect of any moneys

f jnot‘wholly and exclusively

lJaid out or expended for

* " ‘the purpose of trade.

.. 5] INCOME AFTER TAX




37

~1.2.2.1.2 Hhat is an assessment

‘ ‘In‘terms of section 65 the Commissioner gives the taxpayer

"_thifty days notice to furnish returns 61 for the purpose of

the assessment of income tax. 62

Sé@tion 42 defines assessment as follows:

- 42 .“Unless the context otherwise requires,
Assess.ent means an estimate of the value of the alount of

R any income liable to taxation under this Act as well as the

- amount of tax imposed thereon respectively, and includes all
matters comprised in any return required by or under this

o -Act.

,An'assessment, therefore, is an estimate which shows both

‘the income l1iable to taxation and the tax imposed;53r

‘[In terms of section 70, the Commissioner upon the completion

.of - the assessment books shall give notice to every taxpayer

'5,iof such particular as shall be considered necessaryvand the

““amount of the tax payable. 64

61 See Appendix 1 for form of notice.

. 62 This is based on section 65 of the New South Wales -
' Act. Reference to tand tax has been eliminated.

63  There is no definition of assessment in the New South
Wales Act. The assessment books in terms of section
31 (II1) shall show the gross and the taxable amount
together with the a amount of the tax.

84 70. Upon the completion of the assessment books the
Commissioner shall give notice to every taxpayer whose
name appears therein with such particulars of the
assessment as shall be considered necessary and the
amount of the tax which is payable. Such notice shall
be designated the Notice of Assessment of Income Tax.
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JH:The‘taXpayer is faced with the problem that even thbbgh an

 a§s¢ssment incorporates both the tax payable and the income

.- 1iable to taxation, the Commissioner is only obliged to give

”T}jnot1ée of the amount of the tax payable.

':f :As far as the assessment part, which consists of the income

: le1ab1e to taxation, the Commissioner has a discretion. He

'a;‘neéds reveal the income liable to taxation in his notice of

assessment only if it shall be considered necessary.

It 1s true that in terms of section 69 every assessment

‘«f'book, {hough not open to public 1inspection, allows every

ftaxpaYer-to a copy of the eniries relating to the assessment

'fﬁ t6fAh1s income. The Cape, however, 1s a large land with a

poor postal system and the taxpayer who relies on the posted
noticé of assessment, which does not 1include the income

l1iable to taxation, may be prejudiced.

él;2.2.l.3 Objections to the assessment

‘f%fgaln terms of section 72, a taxpayer aggrieved by reasons of

" an ‘assessment, may object to such assessment. 85

: ‘ﬁ~;1t’ is 1important to note that both the taxpayer and the

"Commissioner have a right 6% objection.

65  Marginal note: Objections. _
72. (1) Objections to any assessment under this Act may
be made by any taxpayer feeling aggrieved by reason of

. any assessaent in which he is interested or by the
Commissioner in such manner and on such teras and

- .conditions as shall be prescribed.
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‘v¥5The_ fact that the taxpayer aggrieved by reason of an

,; assessment in which he is interested can object to that

': assessment, clearly implies that the assessment need not be

‘" his .own assessment.

;;‘ "It is submitted that taxpayer A, can appeal against the
'ﬂ ?assessment of +taxpayer B provided he complies wiih the
?5 requirements of section 72 (1):

o ;.1)'he.must be aggrieved by the assessment, and

“:;”;2) he must be interestedd in the assessment.

©1.2.2.1.4 Onus of proof on objection to the assessment

‘The onus of proof proviso to section 51 reads:

"Provided that the onus of proof that any income i3 exespt
- - from or not liable to payment of tax, or is subject or
entitled to any deduction, shall lie on the person claiming

”;~jthe benefit of such exemption, non l1iability or deduction.s6
“This onus of proof proviso seems to be restricted to

v'”;pbjeCtions which are related directly to the first part of

'-seciion 51, which deals with the taxpayer’s entitiement to

‘.;the féduction of one thousand pounds from income.

A strong case could be made for the interpretation that the

wli;éhus of proof proviso is specific to section 51.

-3{535 This has also been dealt with in the discussion

‘on exemptions in paragraph 1.2.2.1.1.




40

"-HoweVér the word any®%” which qualifies deduction extends the
':qnus of proof to all deductions . Moreover the proviso deals
7a]§o_ with exemption and non 1liabiiity which are not

"ménfioned in section 51.

'” Thé onus of proof proviso is restricted to any income which
‘the taxpayer claims is:
: 1) exempt from the payment of tax, or
~.'2) not liable to the payment of tax, or
._3)fentit]ed to any deduction.

'This, with respect, is the most perfect onus of proof

g prbijion of any taxation Acts. It is simple, clear, direct

ﬁ*ffand deals with the three relevant stages of the statutory

- formula:
B (1) non liability

(1i) exemption

{(111) deduction.

;fEA féésqnable argument could be made that the onus of proof

'ibroéiso to section 51, cannot extend outside section 51, as

3 11t is attached specifically and therefore qualifies uniquely

. section 51.
ﬁ Thé onus of proof provision to section 51 is like a
@;;beéutifu] plece of music, written at the wrong time by an

' unkwnown composer on some forgotten instrument.

Again, 1t could be argued that any means_any such
deduction.

- "It 1s interesting to note, that the proviso to section
"..51 of the Act, almost certainly the single most

- revolutionary event in the history of our law of

. taxation, has not been analyzed in our literature.
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 The Commissioner’s right to objection is, it is submitted,

5;not*subject to any onus of proof, as in terms of sé@jion_Sl

‘it lies on the person claiming the benefit of the exemption.
*“”;;The Commissioner is not a person claiming such benefit.
i“?,;The.Commissioner in terms of section 72 (1) has theifight to

object against an assessment but does not have to discharge

z 'ahy.onus of proof.
 “7:The -questions as to whether, 1in terms of the Act, the

“ ’Commjss1oner has the right to object against his own

assessment and whether the assessor’s assessment can be
"7 considered to be the commissioner’s assessment do not seem

i to have been dealt with in depth in our Jurisprudence.

Y 1.2.2.2 STAGE 2
= APPEAL TO THE COURT OF REVIEW

1.2.2.2.1 Nature of the assessment subject to _appeal

Regulation 68 provides fdr the appeal procedure. 68
lgfﬂ!In iéfms of regulation 66 if the taxpayer gives noticé
1if@;;w1tﬁiﬁAl4 days that he refuses to accept the Commissioner’s
o reduéed or altered assesment, such objection will be deémed
‘b:»to be a notice of appeal to the Court of Review for he&ring

”1 and determination.

68 Regulation 68. Every objection to an assessment, or
o amended assessment, made by a taxpayer, of which due
notice has been given to the Commissioner, and not

assented to by the Commissioner or duly withdrawn by
the taxpayer, shall be heard and determined by the
~ Court of Review at the sittings next appointed -to be
. held at the place nearest to that at which such
- taxpayer resides or at such other place as may be
: »agreed upon by the parties.
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" Form L and M are examples of how a the notice of objection

’T{is treated automatically as a notice of appeal. 89

159 In terms of Regulation not wholly set out in the text
FORMS AND NOTICES
Regulation 14

Form L. DECISION OF COMMISSIONER, ALLOWING OBJECTION
OR IN PART

. 1 beg to inform you that the assessment for Income Tax
- Made UPON ...t erreeeeeeoveoonoenaaas for the year ended
. 30th June, 1904, has been amended as follows:-
The Assessment Register, will be altered accordingly,
unless you notify me in writing within fourteen days
that you are satisfied with my decision.
If notice of dissatisfaction is duly received by me
within that time, I will transmit your appeal to the
Court of Review for hearing and determination at its
next sitting, of which due notice will be given.

Form M. DECISION OF COMMISSIONER DISALLOWING OBJECTION

.1 beg to inform you that I have considered your

. obligations to the assessment for income tax for the
vyear ended 30th June, 1904, made upon........... , and

~ that I am unable to allow them or any of them.

“Your notice of objection will accordingly be treated
‘"as a notice of appeal and transmitted to the Court of
Review for hearing and determination at 1ts next
sitting, of which due notice will be given.
e et Commissioner of Taxes.:

................... Address.
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3-1.2a2.2.2 Hhat are the grounds of appeal
‘iInvterms of regulation 70 the taxpayer is limited!fo the

:}grounds stated in his notice of objection, or appeal, as the

=, case may be.Z70

:ffwhere en aggrieved taxpayer objects to an assessment and the
,j Comm1ss1oner reduces or alters the assessment, the téxpayer
o may; in terms of section 66, if he is dissatisfied with‘such
5{‘redpciion or alteration and refuses .to accept the
' -Commissioner’s decision, appeal to the Court of Revieﬁ.

It'is absolutely clear that if the taxpayer 1s bound by the

Wﬁfgrobnds stated in his notice of objection that there cannot

'1‘Pbe .other grounds 1in his notice of appeal wunless the

'”ﬂygcbmmissioner allows such further grounds.

B »The words grounds stated in his notice of objection, or

”':'-aggea] may be interpreted as the evidence in his notice of

. objection or as the reason why stated in his notice of

ﬁjfappea].

-ﬁu"If ih1s interpretation is accepted then there are two sets

: "':;-',va'gro-unds of objection.

Grounds on objection to the assessaent

. The first grounds relate to section 72 (1) whereby the

taxpayer obJjects to any assessament. This is the objection

4113-81696. There is, it is submitted, a burden of proof to be

'~ discharged in terms of the proviso of section 51.

70 Regulation 70. At such appeals before the Court of
- . ‘Review the taxpayer shall be limited to the grounds
- stated in his notice of objection, or appeal, as the
case may be. :
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ﬂ;Gfounds on_ appeal
5;Th¢fgrounds on appeal is an entirely different concept.

- * Here the taxpayer objects to any altered, amended, corrected

.; , 6f7édditional aessessment in terms of section 73 (1}

“‘ﬁ AThere are two separate premises upon which the taxpayer can

1ﬂ;f_base his obJjetion on appeal:

’ 1) the taxpayer objects upon the ground that he 1s not

7. . 1iable for the tax, or

‘k“2)ythe taxpayerr objects on the ground that the amount of

'“the assessment is excessive.

:q«i{.ig submitted that on _the grounds in the objection section

ﬁf72 (1), does not have the same meaning as upon the ground
in the appeal section 73 (1).

;QSection 73 (1) qualifies the grounds of appeal as follows:

:ﬁ~f> Harg1nal note: Appeals

73. (1) Any taxpayer may within thirty days after the
notice of assessment for Income Tax or of any altered,

Qa anended, corrected or additional assessment has been given,
. appeal therefrom to a court especially constituted by

Proclamation, upon the ground that he is not liable for the
tax .or for any part thereof, or that the amount of such

-~ -assessment is excessive. Every appesal shall be commenced by
. 'such notices and in such manner as may be prescribed.

ff This section is wvirtually identical to section 44. (1) of

'1   the New South Wales Act No. 15 of 1895 (59 Victorie 15).

“’5The differences are as follows:

Any taxpayer may [,} within thirty days after the notice of
assessment for [land orl [I] income ([T}l tax or for any
altered, amended, corrected or additional assessment has
been given, appeal therefrom to [the Court of Reviewl a
" court specially constituted by Proclamation upon the ground

é[ that he is not 1iable for the tax [,] or for any part
~ " thereof, or that the amount of such assessment is excessive.

Every appeal shall be commenced by such notices and in such

“,manner as may prescribed.

i ;Land tax has been excluded.
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- From the above it is abundantly clear that on appeal the two
grounds of appeal are:
:’ (637ﬁon 1iability to the tax or part of the tax, or

. (b) the excessive nature ef thesmount of such assessment..

5 The:mean1ng of upon_ the ground clearly means on the premise
that, on the basis, on the reason why. It certainly does not
r"mean on the evidence in the notice of objection in terms of

 '“section 72.

'Howéver in terms of regulation 70, the taxpayer, on appéal

10 the Court of Review, is limited to the grounds stated in

his.notice of objection or appeal.

It 15 submitted that the grounds 1n the notice of 6bdection
is the evidence on objection to the Commissioner’s
assessment, whereas the dgrounds on appeal are the reasons

'(”g why. ‘the +taxpayer appeals against the altered, amended,

 cdrrected or additional assessment.

1.2.2.2.3 Burden of proof on _appeal 1o the Court of Review

In terms of section 51 of the Act the first thousand pounds
k”'of the taxable income of certain persons liable to taxation
js free from tax. There is a provisce to section 51 dealing

- with the onus of proof. It is submitted that although this

Jffproviso is attached to section 51, it 1s binding where a
et person claims that any income is exempt or non -liable to

" ‘payment of tax or thas he is entitled to any deduction.
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. fIt 1s‘subm1tted however that the onus of proof provision of
wlzéeCfion 51, refers to +the obJjection stage and_ only
 ihdiréct1y to the appeal stage.”?

i.n terms of regulation 69, on appeal before the -Céurt of

;Ah‘Review the burden of proof shall lie on the objector.

ft;This Is the only instance in the history of our Tax

'f_:jégis]ation where it is correct.to state that on_appeal the

wpberden of proof shall lie on the taxpayer. [provided he is

~iﬁ>. the‘objector]. This has never been the case again.

 Regulat1on 69 states:

" The deneral practice and procedure of the Court of Review
-+ shall be that of a Court of Resident Magistrate, in so far

" as' the same are applicable, and the burden of proof shall
. 1ie on the objector.

It is quite clear that this burden of proof is much mbre
extensive than the onus of proof in terms of section 51.
f;ilhdeed if the ﬂburden of proof shall 1ie on the objeCtbr"

;T‘abplied to section 51, the onus of proof proviso of

;Vsection 51 is not necessary. Again if the onus of proof of
'secfion 51 is a reference to the burden of proof on appeal,
" _there would have been no reason for specifying the onus
Sin rélation to non liability, exemption or deduction,

because the burden of proof in terms of section 69 is all

wempracjng;

'<;Z1 . On appeal to the Court of Review the taxpayer méy have
: -to establish that he has discharged the onus imposed
- in terms of section 51.
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- The onus of proof in terms of section 51 is specific to

“5 a claim that any income is exempt from tax or is'not_liable

Ujfjo tax or is subject or entitled to a deduction.

’This; it is submitted, deals with the relationship between

j"A,.‘-‘the téxpayer and the Commissiqner. It is however relevant on

-H:“nabpea] to the Court of Review to the extent that the 
'iaxpayer is restricted on appeal to the grounds on |

;_ objection. It follows that the taxpayer will have to
fﬁ;estqblish on appeal, in terms of regulation 69 thaf he

e

‘diséhérged the onus imposed in terms of section 51.

S 1.2.2.3 STAGE 3
- APPEAL TO THE SUPREME COURT

©7-1.2.2.3.1 Appeal from the Court of Review

Iﬁ,terms of regulation 73 either party can appeal to the
Supreme Couft on a point of law. Notice in writing must be
A éiQen by such party within twenty-one days of the decision
' of the Court of Review.

Aé - the appeal 1is on a point of 1law, the onus 6f proof
”provisions of section 51 or regulation 73 are not relevant.

- . The. ordinary rules of evidence obtain.

J" 1.2.2.3.2 Other appeals

g Régulation 68 states that an objection to an assessment or

Jf}amended assessment which has not been assented tb by the

fCommissioner "shall be heard and determined by the Court of

" ".Review™.
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'AS the word shall 1is mandatory it follows that the

'fff,takpayer's only recourse is to appeal to the Court of

i‘Review.

’ :f'However the Court of Review 1is only competent to hear

.- appeals concerning objections to an assessment, or amended

. ‘assessments.

' fﬁhIt ~is submitted, that where the 1issue 1is outside the

:F-cqmﬁetence of the Court of Appeal, that the taxpayer can
“f‘apﬁea] directly to the Supreme Court. | V
>_Tﬁis.1s so for two reasons:
B (é)vthe competence of the Court of Review is strictly
| | 1imited by section 73 and regulation 68, and
](b);where section 73 and regulation 68 are not releQant, the
“authority of the Supreme Court has in no way been

- ‘circumscribed by the Act
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1 .2.3 (CAPE) INCOME

TAX ACT ‘
21 OF 1908

e The short title is " The Income Tax Act, 1908 .

y;TFor.the‘purpose of section 1.2.3 of this paper it shall be
referred to as the Act.
"The design of the Act is to provide for the taxation of

~income. The Act alters some of the provisions of Part II of

. the Additional Taxation Act, (Cape) 36 of 1904.

"/ The Additional Taxation Act, 1904 shall be referred to, for

~

‘:7ffpurpose of section 1.2.3, as the principal Act.”2

1.2.3.1 STAGE 1 :
o OBJECTION TO THE COMMISSIONER'S ASSESSMENT

”See ihe principal Act.

1.2.3.1.1 What is taxed in terms of the statutory formula

The definition of income in section 42 of the principal Act
is substituted with the definition of income in setfion 8 of
" the Act.

'fIn'the principal Act the words income means, becomes in the

Act, income shall mean.

There are two critical consequences which flow from the
-change in the definition. Whereas 1in the principal Act

~definitions are qualified by unless the context otherwise

requires, this qualification i1s not present in the Act.
It follows, therefore, that the context cannot alter the

i  definition of income.

72 This i1s the terminology used in the Act see Section 1
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' Thé»second major consequence is that the principél Act’s

*”idefinition is faulty in the sense that it defines income as

... being profits and gains, which include gains and profits;

-?[‘and.the rest of the definition is merely declaratory.

. The definition in the Act stating that income shall mean is
iVCIear]y peremptory. It follows that the only exceptions are
'  those specifically provided for in the Act.

There are seven classes of income.

(a) Profits and gains derived from ownership of immovable
property within the Colony.

(b) Profit and gains derived from the use and enjoyment of
immovable property within the Colony.

- {(c) All profits arisen from interest, annuities and
"~ dividends to any person out of public Colonial revenue.

(d) Profits and gains arisen or accrued from property
within the Colony.
All profits and gains arisen or accrued from any
. profession, trade, employment or vocation from a source
" within the Colony.

{e) Interest annuities and other annual profits and gains
derived from any source within the Colony.

f) All wages, salaries and emoluments of every public
office or employment of profit, and every annuity,
pension etc.

{g) A1l profits and gains from any source whatsoever within
the Colony. :

The basis of the taxation process in the principal Act was

-income and not profit.

b‘ﬂf; There 1s an attempt to make the basis of taxation of the Act

. proftts and gains as every one of the seven classes of
income is qualified, or described, as profit and gain, or as

- profit.
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“There are a number of anomalies and, with respect, some

- . confusion.

;In,' terms of section 8 (a) the profit of the sale of
”'immovable property would be taxable because it is derived

from ownership of the property.

1In terms of section 8(b) rental is taxable. However, as 1t
is taxed as profit, it is clear that the landlord is'bnly

'_4htéxable on the balance of what 1is left after relevant

. .- _expenses have been deducted.

fTIﬁ’ terms of section 8{(c) profits arisen from interest,
'anhuities and dividends from public revenue are income.
o Thereiis a problem because in sections 8(a) and (b) the term

'Adefived is used whereas here the term arisen is used.

" The term gain suddenly disappears from the definition.

- The first part of the category 8(d)) seems to be a

: &up]ication of 8(a) and 8(b). However a completely new

z?- _itérm1nology is used. We are now no 1longer dealing with

i';'profits and gains derived, or profits arisen_ from but with

3;pfofits and gains arisen 6r accrued

’.‘There is a difference between the meaning of the terms

" derived, arlsen, srisen or accrued. Many lawyers in the next

hundfed vyears will make a good 1iving trying to distinguish

- ~and fnterpret these terms.
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’f;The, second part of section 8 (d) deals with profité and

'5_Sgains arisen or accrued from profession, trade, employment

,T*ﬂ?Or vocation within the Colony.

:%*7The tefm profits is appropriate with reference to trade.

”u“ﬁlt i{s not accurate to refer to wadges as pfbfits. Instéad of

‘"1bé-term profit it would have been preferable to tax

" income derived from eaployment.

' In'order'to understand section 8(f) of the Act it may be
fnecesséry to interpret profits as net benefits from trade,
w”and gains as benefits from non trading activities sucﬁ as
 pr6fession or employment. There 1is unfortuna{ely no

authority for such distinction between profit and gain.

-Seétion 8(e) deals with interest, annuities and othef annual
*:pfofits and gains derived from any source within the Colony.
rjjwhat is important is that in terms of section 8(c) what is
‘”taXed is Interest annuities arisem from pubiic Colonial

,révenue. In terms of section 8(e) what 1is taxed is very

:similar but is derived from any source within the Colony.

:; Un1éss the term derived has a different meaning form abisen

ff. it would seem that section 8(e) would incorporate 8 (c).

The term payable to any person in section 8 (c) does not
appear in 8 (e), and it 1s therefore difficult to determine

1fs significance.
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;Seéiion.B (f) incorporate both section {(c) and section (e).

,J»Qu{where for the first time the term derived, arisen from,

‘ "arisen_or accrued do not qualify what 1s taxed. Again

';net{her profit nor dain are taxed. The term profit appears

 "{in relation to employment as follows; employment of profit.

Itfis'however clear that income other than profit is‘faxable

provided it 1s payable out of public revenue or by any

- public body, person or company.

ﬂp~fSection. 8(g) seems to encompass all the other 6 sub-

,_sectibns, which indeed would not have been necessary i1f gain

“i.‘meaht benefit other than profit, and if arisen from had the

‘Ei7same meaning as derived from.

“",Section 8 1s difficuit to interpret in terms of the Act

o *:‘itge]f. It would seem however that if the aim of section (8)

ﬁfis:id-make profit and gein the sole basis of 1hcome, it

"»ffails because it clearly incorporates in section 8(e) income

of'a non.profit nature.

~'g{Section 50 and 51 of the principal Act have been deleted in

. terms of section 9(c) of the Act, and the new definition of
3incqme in terms of section 8 of the Act 1s substituted for

' fthe‘definition in section 42 of the principal Act. 73

‘73.-'Section 50 is the operétive section of the principal
" . Act. Section 50 and 51 and 42 can be considered to be
- the statutory procedure of the principal Act.
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" The basis of taxation in the Act is profits and gains.

fétating however that 1interest is profit, or ' using

Tm?'“term1nology such as employment of profit is stretching what

Ju”ﬁ fthé'reasonab1e person understands by profit.

Péfhaps it Is more accurate to state that the basis of

j'7[ ‘taxation in the Act is profits as understood by the Act.

{ The statutory formula

AJ”;intome is now profits and gains and profits and gains 1is

i fncome.

”‘ﬁ»The,'first one thousand rand income reduction allowed 1in

- terms of section 51 of the principal Act, haS'hot been
rejafhed.

'Otﬁerwise the statutory formula has not been altered.
 income-1s prof1tg and gains , but what i{s taxed 1s not

"3ncome, but income taxable in terms of a statutory formula.

11.2,3.1.2 Hhat is an assessament

.See principal Act.

1.2.3.1.3 Objection to the asssessment

‘See principal Act.




'-mhfiil2.3.1.4 Onus of proof on objection to the assessaent
~As far as Onus of Proof 1is concerned this is perhaps the

;vmoéf fundamental Act in our history. Indeed the wording of

7i”%f 3fhe relevant section has retained much of its structure and

qr*meanfng until to-day.

'“vi_.There was a reference to onus of proof in section 51 of the

;"{:principal Act. It was however attached, as a proviso, to the

“" _deduction section 51 of the principal Act. It is not

w*;f~336bso]ute]y clear whether and how 1t extends to other

ﬁ%‘isections of the principal Act.

";'Sectfon 51 of the principal Act has been deleted in terms of

fﬁ% .sect1on 9 (c) of the Act.

 ,:The onus of proof provision 1s section 7 of the Act, which
g readS:

pﬁ,Harginal note: Onus of proof of exemption, etc.

7. The onus of proof that any income is exesmpt from or not
liable to the payment of income tax or 1is subject or

E "entitled to any deduction shall be on the person claimring

such'exenption, non-1iability or deduction.

It;is relevant to compare section 7 of the Act with the

~pf'oviso of section 51 of the principal Act:

‘fProvided that t1 The onus of proof that any 1income s
exempt from or not liable to the payment of income tax [,1

or is subject or entitled to any deduction [,1 shall [liel

- " be on the person claiming [the benefit of]l such exemption,

o

"7 non-liability or deduction.

4;~An’1nteresting distinction can be drawn between liability

to income tax and liability to the payment of income tax.



- QPAYHENT OF INCOME TAX

 91)-Exegption and non liability:

-’ where the issue is not payment, but establishing whether the

"*ftQXpayer owes income tax, then there is no burden of proof

7 to be discharged by the taxpayer.

o f}The’Act is absolutely clear, the taxpayer must discharge the

‘.~ . burden of proof in terms of section 7 where he claims that

-'heffs exempt from the payment or not 1iable to the payment

of thebtax.

“9{v2):Deductions:

Here“ the taxpayer must discharge the burden of proof in
‘.ferms of~section 7, whether he claims that he is entitled to

'lthe payment of the deduction, or whether he claims that he

L’A_1s entitled to the deduction. The reason , for the

“;detJnction in terms of the Act, payment qualifies non
- Hability and exemption. It does not, and cannot, qualify

.deduction.

The principal Act refers to payment of tax, the Act refers

‘f  to the payment of income tax. There is therefore no onus in

" the case of tax other than income tax.
o The principal Act refers to the benefit of exemption, non-
ﬁl?liability or deduction. The Act drops the word benefit.

“The change is of great practical importance.
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fﬁ_Akperson, for instance, claiming the benefit of an exemption

?¢ needAnot necessarily be the person who claims the exgmption

© itself.

5 Again the term'benefit implies an advantage. Therefore the
"pef§On’who has to discharge the onus of proof in terms of-
1:1secti°n 7 can no longer ciaim that if there i1s no vbenefit

"ﬁ}fio him that therefore the deduction is not subject to the

- ‘onus of proof.

lrifﬁyThere.seems to be a distinction between the concepts subject

‘«Tand;entitled to any deduction. The relevance is not clear;

iﬁ" .however a person is entitled to an advantage and 15 subject
i   tofa disadvantage. If this interpretation is acceptable it

rn§5:waouid_1mply that in the case of a deduction a person has fo
. digchérge the onus of proof in terms of section 7 of the
i.Act, whether 1t §s to his advantage or not.

1.2.3.2  SIAGE 2

N . APPEAL TO THE COURT OF REVIEW
'~ See principal Act

{;>'l;2.3.2.1 Nature of the assessment subject to appeal
... See principal Act.

S 1.2.3.2.2 Yhat are the grounds of appeal
“+..  See principal Act.

1.2.3.2.3 Onus_of proof
.~ See principal Act.

©.1.2.3.3 STAGE 3
~ APPEAL TO THE SUPREME COURT

'1.2.3.3.1 Appeal from Court of Review
-~ See principal Act.

:1 ;1.2;3;3.2 Other Appeals

‘yffSee.principa] Act.
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1.2 .4 (NATAL) INCOME AND LAND
;. ASSESSMENT ACT 33 OF
1908

T_The'purpose of the Act i1s " To regulate the assessment of

;InCOme and Land for the purposes of Taxation"74

y-;The'short title is the Income and Land Assessment Act,’1908.
Forfthe purpose of section 1.2.4 the (Natal) Income and Land
Assessment Act shall be referred to as the Act.
The Act does not, for the purpose of onus 6f proof, fall in
jtheyevolutionary development from which has emerged sect1on
w't;‘82'of Act 58 of 1962. The Act is of theoretica]Ainterest
" :even though i1t only survived for less than two years. |

©1.2.4.1 STAGE_1 )
. OBJECTION OT THE COMMISSIONER 'S ASSESSMENT

1.2.4.1.1 Hhat is taxed in term of the statutory formula

’;~_;The interpretation section 2 of the Act interprets income as

"7 vfo11ows:

. .Income means any gains or profits derived or received by any
' Company or person in an any year or by any means from any
“source and without 1limiting the meaning of the words
. includes rents, interests, salaries, wages, allowances,
- 'pensions, charges and annuities; the natural increase of
- 1ive stock, trees or plants, or the mere increase in the

‘market value of securities, investments or other property
. " shall not, as long as the same is not disposed of, be deemed
.. to be income.

Person in terms of section (2) of +the Act includes a

'partnership or society, and a Company.

74 Heading of preamble.
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‘f The7def1n1t1on of income makes 1t clear that it includes
'gaihs or profits. Neither gains nor profits are defined.

" The definition does not state profits and gains butAgains or

':1-‘profits.

- In the New South Wales Act the definition section states
.f&hat' income includes profits, Qains, rents, interest,

'T:ka]aries,.... It can therefore be assumed that gains jé a

: v;fdifferent concept from profit, Just as it can be assumed

ifftha% salary is a different concept from rent.

”",7Inv1he Act however income is defined as gains or profits, it

"}acan therefore be assumed that profit is a form of gain.

A fQ¥fIt is also suggested that because the definition 1inciudes

.~ "rents, interests, salaries, wagers, allowances, pensions,

” ‘charges and annuities 75 which are not profits or gains as

'“::understood by the reasonable person that therefore the basis

of taxation is not gains and profits.

ﬁ{The definition of income does not include the increase in
. the. market value of property, investment or securities as
 1ong as they are not disposed of.

h‘It doéé not follow however that on disposal such increase in

the market value 1s income. Indeed section 13.(3) specifies

‘3  that if the sale or exchange or other conversion of property

"'fs not in the ordinary course of business the receipt of the

;f.conéideration is not deemed to be income.

 'f7§ . 'This is identical with New South Nafes section 67.
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"'Thére js, it is submitted, difficulty in reconciling section

.‘2 with section 13 (3). In section 2, income is a profit or

'ihcrease; in section 13 (3) the price or consideration [not
"the increasel] is considered to be or not to be income.

f'_'TheAinconsistencY could be of practical consequence.

‘”'l'Exaane:

A property dealer purchases a property for R 100,000, and
.sells it for R 150,000.

In terms of section 2: Income is R50,000
i.e. the increase

. In terms of s 13.(3): Income is R150,000
T : {.e. the consideration

There seem to be confusion between the elementary accounting

‘concepts of dross profit and profit, a confusion which

uﬁfortunate]y still plagues us to-day.

 E:In terms of section 26, deductions are allowed in respect of
‘ eipenses actually incurred in the production of income.
< 1311 ,13 therefore clear. that profit means dgross profit,

. otherwise the taxpayer would be able to deduct twice

- expenses incurred

""The definition states that a mere increase in the market

~“ value of certain goods is not income, as long those goods

are not disposed of.
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oY An interesting distinction 1s made between the natural

f }increase of livestock, and the market value of the increase

‘{Zﬁt”of property.

Hhéreas in the case of property, the market value of the

difference is the measure of the increase, no such measure

" is specified in the case of livestock.

?: Sect1on 2 defines taxable income as follows:

. .Taxable income means any income not exempted by this Act
~from the Income Tax. '

It would seem that taxable income is not the income on which

7 :incoﬁe'tax is levied, but rather that income which is left

'Q“after all exempt income has been removed. Because of this
defihjtion of taxable 1income, the onjy way to afrive at
':'taxéble income 1is by reducing income with allowable
: ;éxemptions. No other deductions is allowed to‘be takén into

’accouni to arrive at taxable income.

:E Howeﬁer in terms of section 26, deductions are a]iowed in

H?__respect of various expenses incurred by the taxpayer in the

i.fproduction of his income. It would seem that such deductions
: are allowed even if not for the purpose of trade. It is
f]:subhitted that an expense incurred in respect of the earning

" of a salary is deductible.
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3:“Thev' def1nition of taxable income is crucial, vet
~ﬁ'ﬁnsétisfactory. It does not tell us what taxable income is,

4t tell us what it is not.

;'i In"terms of section 9 (1) of the Act.”6 income tax fis

figchafgeable on taxable income. This is difficult to reconcile
}iwith section 26 which allows the taxpayer to deduct from the

*;;taxable income certain expenses [losses and outgoings]

El.incurred by the taxpayer in the production of his income.

;<i th is within the Commissioner’s discretion to determine

whether the sale of property is for the purpose of realizing

Vvﬁﬂqapifal,4and therefore not income, or whether the sale is in

&ihe ordinary course of business and therefore income.

f!;Section 11 deals with exemptions from tax. The critical

'ﬁnf;distinction between person exempted and income exempted is

“;.'1hot made. Indeed most of the exemption are person exemption.

“ " There are no abatements. 77

76 . g, Subject to the provisions of this Act there shall be
- " ‘-assessed and levied in and for each year ending on the
--30th of June and paid to the Consolidated Revenue Fund
. taxation as follows, that is to say :-

{1) Income Tax upon all taxable incomes at such
rate in the pound sterling as is fixed from
time to time by Acts to be passed for that
purpose.

1' - 77 HWith the exception that a person who is not a company

whose income derived in part from sources outside the

. Colony is subject to similar taxation as in the Act 1i1s
entitled to an abatement to the extent of the tax paid
abroad. Section 12. (4)




4ggThé fql]owing summary is suggested:

.« INCOME_AS A STATUTORY FORMULA:  (NATAL) ACT 33 OF 1908

2 .FORMULA: FROM WEALTH TO INCOME

?7INCOHE 1S A1l gains and profits. 78

U JAXABLE INCOME IS Income of person or

tand not exempted. 79

" ASSESSED INCOME &8¢ IS Taxable income less

deductions in terms

of section 26 and 27.

’J‘«In terns of the Act what is taxed is not gains and profits.

u'TIt is true that gains and profits is part of income, however

. it s not correct to state that income is profits and gains.

,For:ithe purpose of the Act the following suggestion is

.perhaps apposite:

"‘a‘qross profit is the increase in a person’s assets in the

ﬁg:*ordfnary course of business. It is the mark up.

}$»>73 - With the proviso that increase in the value of property

and increase of market value of securities, investments
'~ and other property is not income as long as not
. disposed of.
In terms of section 15 any benefit or advantage of any
" kind is income, including the estimated value of board
< and residence. ’

. Section 11.

‘QTh1S‘1s a8 suggested terminology.
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- If a trader purchases goods for R100,000 which he sells for
""-'R175,000 he will make a gross profit of R75,000 which is his

5’“”taxab}e income. From his taxable 1income the trader can

- deduct expenses in order +to arrive at his assessed

WQQ‘inéome.[this will approximate his net profit]

”1.2.4.1.2 Hhat is an assessment

1rﬂgIn~terms of section 44 an assessment is prepared for the
)5 purpose of ascertaining the amount upon which tax is levied.
:135;The assessment is entered in the assessment rolls which are

jxfﬂnof open to public inspection. The taxpayer however is

eﬁtitled~to a copy of the of the entries relating to the

'£‘~ asSessnent of _his income. An assessment therefore refers to

v'~ fhe amount on which the tax is levied and does not refer to

"the amount of the taX‘itse]f.'The Commissioner must in terms

" of Séction 47 (1) give the taxpayer a notice in writing of

'~7ff sUch’ assessment. Failure to comply with this requirement

- does ﬁot invalidate the assessment.

hiwf:1.2.4.1.3 Objections to the assessment

-~ The relevant sections are:

“Harginal note: Objection
49. (1) ObJjections to any assessments under this Act may be

-ade by any taxpayer feeling aggrieved by reason of any
‘.assessment in which he is interested in such manner and on

‘'such terms and conditions as may be prescribed.

r;:49.'(4) Fvery ossessment to which no objections are duly

. lodged shall upon the expiry of the prescribed time become

.. final and conclusive, but without prejudice to the powers
.- given to the Commissioner of bringing any assessment before

V~.a;dudge of the Supreme Court or before an assessment Board.
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,éTﬁé aggrieved taxpayer can obJject to the assesément.'lf he
Aiques not object within the prescribed time, the assessment
:Qﬂ'{béC6mes final and conclusive.

'ffhe':commissioner is not prevented from bringihg such

assessment before a Jjudge of a supreme court.s8?

~1.2.4.1.4 Onus of proof on objection to the assessment

There 1s no objection of proof provision in the Act at the
i assessment stage. The only requirement is for the objections

.. to have been duly lodged.

S 1.2.4.2 STAGE 2
‘ - APPEAL TO THE COURT OF REVIEMW

There are two types of appeal; in the case of income

'7.3assessment the appeal against the decision of the

Commissioner i1s to a Judge of the Supreme Court, in the case
of apﬁea] against land assessment i1t is to the Assessment

':,Board.

:'Land assessment appeals, 1is outside the scope of this

-+ theslis.

. There is no Court of Review or Appeal constituted in terms

~of the Act.

fﬁABJ “In the case of land assessment to the assessment board.




1.2.4.3 STAGE 3
N APPEAL 70 THE SUPREME COURT

T

" 'Section 51 specifies the method whereby the Supreme court
“.shall_hear appeals.

ffiThe court may make any alteration to the assessment roll and

"‘may make an order as to costs.82

‘The confirmed or altered assessment roll is final and

conclusive.83

‘3\1}2t4.3.1 Nature of the assessment appealed against

g Thé re]evant sections of the Act reads:

-Marginal note: Decision on objections: appeals.
50. The Commissioner shall consider all objections which

""" have been duly lodged with him and shall determine therein

. and. shall alter the assessment and amend the Assessaent
- roll or he shall confirm the assesssent and notify the tax-
.. payer accordingly.

"In the case of Income Tax the taxpayer may within thirty

‘ﬂ_ddys after receiving such notice give to the Commissioner

'and‘to the Registrar of the Supreme Court notice in writing
-of his attention to appeal to a judge of the Supreme Court.

.i“;The“procedure in such appesals shall be prescribed by the
- rules- of the Supreme Court. ’

‘In the case of Land Tax an owner of land may within ablike

. time give to the Commissioner notice in writing requiring

.. him to 1lay his objections before the Assessment  Board
‘hereinafter referred to.

It is clear that the Commissioner has great discretion in

S considering objections to his original assessment. _It is

"’thjs’.altered or confirmed assessment notified to the

- 5;:taxbayer which can be appealed against by the taxpayer.

82 Section 51.(4)

.83 Section 51.(5)
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{’;Thevtaxpayer can only appeal within thirty days of receiving
ﬂsuch a1tered or confirmed assessment.
 The taxpayer is in an invidious position, not only does the

-Commissioner not have to give any reason for his altered or

confirmed assessment, but there is not time l1imit within

;i,which'such notice must be given to the taxpayer, whereas the

taxpayer has onily thirty days within which to appeal.'.

;:»HoweQer section 52 protects the taxpayer iﬁ so far'that the
'1obligation to pay income tax is suspended by an appeal.
 "{'Thfs' eminently reasonable and fair provision could, with

" respect, be considered by tax legislators of the future.

-1.2.4.3.2 Hhat are the grounds of appeal

,;l uThe relevant section is Section 50 reads:

--------------------------

Every'notice of appeal to a Judge and every notice requiring
objections to be brought before an Assessment Board shall

‘set forth the grounds upon which it is founded, which must

?qf be one of the following reasons-

{1) That the appellant is not liable.
(2) That the amount of the assessment is excessive.
{3) That the assessment is incorrectly calculated.

bA minor change form the New South Wales Act 84 1is that, non

~ _“liability in part, as distinct from non liability in toto,

is not specified as a ground for objection.

84 GSection 44. (1) reads:.......... upon the ground that he
. is not liable for the tax, or for any part thereof, or
that the amount of such assessment {is excessive.
" See also supra page...
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j Th1s is perhaps of little consequence, it could perhaps be
. argued that non liability in toto include non liabilfty. in

“part..

iThe.grqund of objection that the assessment 1is incorrectly
',;ﬁa]cﬁlated is new and was not incorporated in the New South
Qﬁﬂa]és Act. This certainly increases the taxpayer’s rights of
’fdefeﬁce, as it allows the taxpayer a right.to cha]]énge the
“;Commissioner' assessment, where it is difficult or perhaps
:?Qén 'fmpossible to establish that the Commissfoner's
'=:l é§se$sment is excessive, and yet grounds exist which can
1fesfabljsh that the assessment was incorrectly ca]cu]afed.
h‘}i}iThis is a step towards alleviating the burden of
-Q:; estab]1sh1ng an excessive assessment towards establishing a
1  {wrQng assessment.

: The term grounds of appeal are referred to in section 50

- which must be one of the following reasons.
':f{Thé terms grounds of appeal here clearly means reasbh. not

’f;‘evidence. There 1is nothing to prevent the taxpayer from

‘Jeading evidence which was not used when he objected to the

5?origina] assessment.

'~ 1.2.4.3.3 Onus_of proof on appeal
JT”;:_TherQ is no provision as to the onus of proof on appeal, and

“V'Ytherefore the ordinary rules of evidence apply.
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Harassed by the Receiver of Revenue? Per-:
aps we could all profit by following the:
$advice of a Zimbabwean taxpayer who wrote
810 the Collector of Taxes in Harare, thus:
‘Dear Sir. I have to refer to the attached
form, I regret so’grave I am unable to com-
Hplete the form as I.do not know what is meant
by filling this form. However, I am not
Binterested in this income service. Would you
please cancel my name in your books as this
Bsystem has upset my mind and I do not know-
-@who has registered me as one of your custom-

Do B

Bers.

_FINANCIAL MAIL AUGUST 4 1989

" e
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'INTRODUCTION

Legsl decisions and arguments concerning onus of proof based
%on Income Tax Acts passed prior to the Income Tax Act 58 of
fL962 may be misleading and should be treated with caution.
owever some fundamental AD decisions on the issue of onus
iof proof have been determined long before Act 58 of 1962

“and afe b1nd1ng in pari materia.

q;fﬁ'tﬁe post-Union Tax legislation the burden of proof4on-
'i_appeal to the special court has shifted from estab]ishing
:that the Commissioner’s assessment was excessive to
lestablishing that the Commissioner was wrong in his

‘assessment.

trfjhe.changes of the onus sections of the relevant post Union
ws_Aéfs have been summarized chronologically in APPENDIX A:.
/ ;fIhé changes'1n the relevant onus regulations have been.

tjsémmarized‘chronologica]]y in APPENDIX A-.

,#s5maﬁe cross reference more meaningful and to give a bifd's
‘;Q?eye view of the relationship between the onus imposed on the
<‘ftaxpayer in his objection to the Commissioner’s assessment.
_étythe assessment stage and the onus imposed on the taxpayer'
éh'abbeal to the special court against the final and

;cbnciusive assessment/decision of the Commissioner, APPENDIX

hjfand[Az have been combined as Appendix Asa.




fQ){ZI  PROPOSED-CONVENTION
mThere )S wfth respect a certain element of confusion;{n
Atex wr1tings because some basic terms have both an ordInary
?ameaejng and a statutory meaning.

f?fhe.following convention is proposed.

5“Nhefe:a word or expression is used specifically in terms of
.fts*statutory definition or interpretation it shall be
,printed bold in inverted coma. Where a word or expression 1s
_used sgeciflcally in terms of its ordinary meaning-itgsha]l‘
'eeebiinteq bold and underlined. |

Thus "income" is contrasted with income.

'2”1 > THREE BURDENS OF PROOF
AIn the historical analysis of post-Union Income Tax
:tegtslation we shall focus on the development of three

d}stfnct burdens of proof.

BURDEN OF PROOF 1

:The'burden of proof imposed on the taxpayer/defendant at the“

”;Q,objection stage that the profit/income/amount is not Tﬁeb]e

T E

the‘{eans per the assessment of the Commissioner.
;iTﬁere_are four concepts which will be analyzed:
MEJ- what is the profit/income/amount which is assessed.
.', what is an assessment. How is it assessed. a
.‘3*Uﬁef is an objection.

'Qbﬁet is the burden of proof on objection at the

‘assessment stage.



BﬁRbEﬁVOF'PROOF )

Tgc burden of proof at the Special Court stage that thé

a#gessment/decision of the Commissioner is excessive/wrong

Thergqare three concepts which will be analyzed.

”?f;é?i  Nhét is the nature of an assessment/decision subject'to
éppgal to the Special Court. |

"Nhat asséssments/decisions are not competent to be |

”¢héard'by the Special Court.

}2 'ﬁha{ are the grounds for appeal.

"~ What is the meaning of grounds of appeal.

‘:BH What is the burden of proof imposed on the appe]]aht.
~-:Nhat is the relevance of the distinction between |
: ‘the assessment is excessive’? and ‘the decision is

wrong’ 2

jfBURnEN.OF PROOF 3

Hhefeﬂtﬁé commissioner or the taxpayer appeals to the
SUEré@éjCourt two different scenarios will be examined:
:;33i _Apéea] from a decision of the Special Court.

L“3}2 Other appeals to the Supreme Court.

2 See regulation 40 of Act 28 of 1914 and regulation 26 of
- _Act 41 of 1917.

,> See section 78 of Act 31 of 1941 and section 82 of Act
MK,58 of 1962 .
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ng’ﬁﬂﬁdeh of proof at the objection stage against theli ,
?%s%sgéént of the Commfssioner and the burden of proof3;af°
thé;aéﬁea] stage against the final and conclusive assessﬁent

QOffihé-Commissioner now sleep in the same bed and aree;*5
‘inextricably entwined in section 82 of the Act; they éré:
riihdweveﬁiseparate entities with different personalities-énd

‘fﬁghapaCteristics.

~ In'section 82 of Act 58 of 1962 it is more accurate to.
. use-the terminology "showing that the decision of the
‘Commissioner 1s wrong”. The Act does not use the
- term "burden of proof” in the second part of
section 82.

R Y UL L L
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TAXATION METHODS

>"A1fthere‘5fe four agents of production, land, labour, capital

o “3and?¢ntrépreneurship [organization]. Tax on land is outside

  *'the sddpe of this thesis, and therefore shall not be

“iané]Yzed.

fﬁf}Thé rgQard for labour is wages, the reward for capital is

“y,

“ﬂ}?ibte&ééi, the reward for entrepreneurship is profit.

:fThEpS;ate‘in order to perform its functions needs resources.

B *fItbcaﬁ;steal from the past, borrow from its neighbours or

",ﬂiméftgégé the future.

",ij can also endeavor to obtain the necessary resources

'»Sfﬁéeded to perform the state functions, by taxing those who

xgpfoduce wealth within the umbrella of the state structure. .
Lanlbrdef'to tax wealth produced, the state has a number of
“{”élfefnatives, some of those relevant for our purposeiwill be

.summarized.

;3f;1i ijpséful to distinguish taxation of wealth created by

'ﬁffientrepnéheurship {profit) from texation of other form of

Hﬂ\fﬁea]fh creation.

77
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?Té*ht{on of wealth created by enirepreneurship.4 L

Exang}e: An entrepreneur purchases stock for R1,000,000 |
QBféh hé sells for R1,500,000, both of which transactions
]5take ﬁface during the same tax year.

:fiHe pé&s R100,000 wages for work done in the pursuance of:his
trade ahd R50,000 interest on money borrowed to finance his

wenterprise.

" TAXATION METHOD 1
'ﬂfhe state can tax gross profits without taxing separaigfy
pﬂ;ffhose who have been rewarded for providing capital or

“1abour.

?JThe'fq21ng authorities will tax the entrepreneur on the;
?;;;grpSshpfofits, that is R500,000. The lender and the wége
7f7féarner-will not be taxed. The entrepreneur will have to .

jawzsubsidize "tax wise” the lender and the wagde earner. He will

2

5f;fakeuthis into account when he determines his mark-up, his

iéagé1and his interest structure.
-{;;ETHe:bﬁtrepreneur who challenges the Commissioner will have
”jo discharge the onus of proof that the stock was purchased

QIH_‘gt R1,000,000 and sold at R1,500,000.

. _ENTREPRENEUR TAXABLE INCOME: R500 ,000
| _WAGE EARNER TAXABLE INCOME: NIL

* {7 /LENDER TAXABLE INCOME: NIL

.4 It:is submitted that cepital does not create wealth. The
S organization and use of capital by entrepreneurs create

- wealth. The cliche that capital is the tree and income is
- the fruit is unsound and useless.
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' The basis of income tax here is profits.

'*";Iﬁcome js gross profits, and gross profits is 1ncome.'
 _gTh1s'taxaiion method has not been used in any post-Union

" tax legislation.

©. TAXATION METHOD 2

“;iThé staté taxes dross profit, taking into account expenses .
 jnqurfed in earning the gross profit. The }ender would'be
;;iftaxed'§n the interest earned, and the wage earner would be
fitéxed oﬁ the wage received. |
7;{fh¢re_afe two ways this can be achieved:
*{5?201 the state can decide to tax net profit as per the
hfkéiaipayef balance sheet.
532;2 :fhé'state can decide to tax gross profit as per the
gfffitaxpéye; balance sheet, less deduction in terms of a

ni,formula.

% ¢ TAXATION METHOD 2.1

"ffgko~F0RHULA

~f’5_1he entrepreneur’s net profit is his taxable inconme.

;fBoth*the wage earner and the lender are taxed.

*ffihe tax situations are as follows:

;" ENTREPRENEUR TAXABLE INCOME:([net profitl R350,000
-* . WAGE ‘EARNER TAXABLE INCOME: R100,000
" .LENDER TAXABLE INCOME: R 50,000

‘ﬁ,fi%his.method has not been used in our Jjurisprudence.




.- TAXATION METHOD 2.2

PARTIAL FORMULA

'ﬂljﬁe entrepreneur’s dgross profit is the stérting point of

jﬁcomé‘for tax purposes.
'Taxéb]e‘income i{s arrived at by deducting, in terms of’a’
:fétmuia,'certain expenditures, allowances and abatements

‘Jfrom the gross profit.

"{iThgkwage earner and the lender are taxed.

;EﬁTBEPRENEUR TAXABLE INCONE: R350,000

“.gross.profit R500,000
~ " }ess deductions allowed
"7 wages R100,000
= “interest R 50,000 R150.,000
- TAXABLE INCOME R350,000

WAGE EARNER TAXABLE INCOME: R100,000

LENDER TAXABLE INCOME: R 50,000

;Th}s {s a simplified model of income as perceived by'sohe
prpouf Income Tax Acts previous to Act 41 of 1917
a“f};?The entrepreneur has to discharge the onus of that the

‘“ ?déducf1ons are allowed in terms of the Act and that any

‘amobnt not included as dross profits are exempt from T,
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'TAXATION METHOD 3

" TOTAL FORMULA

iHére the tax authorities do not accept the entrepreneur’s
5656§s.profit or net profit, as such, as the starting point
"féjfbf income calculation.

v'yifThe whole process of taxable income determination is based

f};ﬁ-a_statutory formula of the following nature:

iEﬂTREPRENEUR TAXABLE INCOBE: R 350,000

"' Total receipts [IN COME1 R 1,500,000
"‘Jess. outlays [OUT COME] R_1,000,000
o R 500,000

-7 less .deductions

v ..allowed in terms of Act:
: Hages: R100,000

o o Interest: R 50,000 R 150,000

. TAXABLE -INCOME R_ 350,000

_ ;gﬁcgygﬁRNER TAXABLE INCOME R 100,000
"',;iéubééfJAxABLE INCOME R 50,000

1jhéré are éf course a number of possible permutations in the
‘;”Qéénnéf;in thch outlays or deduction or exemption are

iﬁfégpéble of being deducted from the total amount [money/or

féapab]evof being quantified in money terms] coming in.
"The entrepreneur who challenges the commissioner’s
Lésséssment [taxable income/ tax payable] will have to
:f“dfschérge an onus of proof that any receipts [in come]lnot
'kfaéclared;are exempt and that all deductions [out comel

:ftd}aimed; whether they be allowances, exemptions, abatemeh%s

" or other reductions are deducible in terms of the Act. -

B = (e e S B



Al1 .Income Tax Act since Act 41 of 1917 are based to a large

Q;ient on this format.

7. The view that for the first time Income Tax Act 41 of 1917

"‘_1év1edjtax on income, in terms of a statutory procedufé{'as
7f§§p§$¢d,to tax on profit as in the case of Income Tax Act 28
;6{71§I4 is challended. Both the 1914 and the 1917 Acts fax
:iﬁéoﬁégin terms of a statutory formula. The oﬁ]y change in

thé*1917 Act is that profit as such is no longer part of

* gross income.

-gffAs-farvas‘the entrepreneur is concerned the basis of all
-~ 1income tax acts since the Cape Additional Act 36 of 1904 has
"V;fremaihéd basically income as a procedure as opposed to

_;prbfit as understood by the reasonable person.

;LIhe partial formula has matured into a total formula.

fa*aiion of wealth created by non_entrepreneurs.
B Co

As far as non entrepreneurs are concerned the changes in: our

-~

:5“11npome fax has been minimal and of no great theoreticé]fé

;<. importance..

iifProfits has never been the basis of any post Union Incohe?

Tax Acts.

st b




%% Though 1t 1s true that before Act 41 of 1917 profit was part

lfz;ofijncome, it must be stressed that taxable income  was

" 7 'never profit.

’J ho6t was taxed was always income, in terms of a statutory

*”;iEfqrhulaﬂ

5fa;rh¢ change 1in the concept of profit for the purpose of

ifﬁgjermining income in Act 41 of 1917 is héwever 6fﬂsome
;é;néeduence because the words "The burden of proof thét any:
' fff;§hc§ne" in section 39 of Act 28 of 1914 may not have the

."""7'.:;.§amve-lmeaning as the words "The burden of proof that any

!’;ﬁnCoqe" in section 83 of Act 41 of 1917 or any of the

;-E.>_f~1.n'(':omg~T,ax Acts which follow.

'5}fThe changes which Act 41 of 1917 brought to the concept of
- income "were insignificant. The taxable income of the
"3  ehtrepren¢ur in terms of Act 41 of 1917 Act would have been

~_virtually the same as in terms of Act 28 of 1914.

 £ffﬁé.tota1 statutory formula to determine the taxable income
' fY§ffah entrepreneur in terms of Aét 41 of 1917 is a m1hor
1la¥éxténsion of the partial statutory formula of Act 28 of 1914
;?Qiéna'bfjngsb an element of certainty in the assessment bf

-ﬁﬁftQXablg_income.




i 2.2  POST—UNION TAX
ST LEGISLATION

s 2.2.1 ACT 28 OF 1914

i}The ftrst relevant Income Tax Act of South Africa was “Act

3128 of 1914 This Act bears the title " To Provide for.the

{ﬁTaxation of Incomes” and was signed by the Governor-General

“?-ffin Engllsh This Act was based on the Income Tax Assesgment
‘*:ifAét'of‘New South Wales of 1885 (59 Victoria,l5)

‘§f F6r'tﬁe purpose of section 2.2.1 i1t shall be referred to :as

\

© the Act.

©.72.2.1.1  STABE_1
ST OBJECTION TO THE COMMISSIONER 'S ASSESSMENT

i;é,Z.L.l.l What is taexed in terms of the statutory foraula
?{llﬁéb@é in terms of section 49 of this Act means not onfy any

fAéaihs'Br profits, but also rents interest wages.

,;s”;ncome'is‘defined is section 49 as follows:

S ~income ™ shall, in relation to any person, mean any gains
", or profits derived by, or accrued to or in favour of, such
_’lperson in the year for which the assessment is made, frosm
'g@any source within the Union, and, shall include profit,

fgalns rents, interest, sa]aries stipends, = wages,

.a]]owances the estimated annual va]ue of any quarters or

- board or residence or any other benefit or advantage of any

y.kind whether in money or otherwise granted to him in respect

)Véiof his employment, or any pension, stipend, charge or
v annuity

"uijntome ceriain1y does not mean " what comes in "

84
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ﬂA'gr5s$?hrofit is the difference between certain amouhté
_ééminggjn [in come]l and certain amounts going out [out .

=C09ei;

VSd.ihkjhe case of gross profit, income is not what comes
,jh;gft is the difference between certain income and
:cértbih outcome, which difference is calculated 1in

;férhs'of accounting/business principles, not in terms of

"2ncoﬁ§@tax principles.

;Thé'definition of income in section 4(2) of the Act is. very
féimilar to the definition of income in section 42 of Act 36
 of 1904 5 .

*T?Q:A distinction is drawn between a taxable 1ncome; §nd a

' “':taxable.amount as follows:

';In;spction 4(2) "taxable income" is defined as an income

?eiéeeding one thousand pound.

rrrrr

}In terms of section 4(3) the "taxable amount of the takable

fﬁncone" is arrived at by deducting one thousand pounds from

‘1he taxable 1ncome

LIngierms of section 4(4) "income tax" is rated in respect of

'4héiﬁtaXab]é amount of the taxable income™.

T

iE&iThé terms profit, gains, rents, interest, sa]aries,f
wages allowances, stipends are also used.

Q.The definition of income in section 8 of Act 21
-~ of 1908 i{s framed differently and here it can be said
“that profits and gains, as understood by Act 21 of
--11908, is the basis of income. :
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_éé{ion‘4(l) however states that the income tax is ]eviedfin

fééééct'of any "taxable income” subject to such condii{qns,
fié;éﬁpiions and abatements as provided. ‘;,
3$éé&1°n 14(1) states that for the purpose of ascertaining
;{ﬁévfaxable income there shall be deducted from the 5grbss
| iouﬁt", of the taxpayer'’s income, losses and ceftéin
Jé;jgofngs, specified categories of sums expeﬁded, and : such

Asts as the Commissioner think Just and reasonable as

fwjihfrespect it ¥s not easy to reconcile section 4 with the
'érh3nélogy of section 14, as in terms of section 4 "taxable
vihCOne"lis income received by or accrued to, wheréés in

lec}ion 14 "taxable income" 1is the gross amount of the

ii%xhaief's income less certain deductions.

fTﬁé"fq]]owing formula is suggested:




o7

: GROSS AMOUNT OF THE INCOME
“Afiy. gains or profits 6 EXCEEDING ONE THOUSAND POUNDS
“AND_SHALL INCLUDE . LESS
-'{GROSS] ‘Profit 7 Deductions as per section 14
"Gains EQUALS
Rents TAXABLE INCOME
Interest
eSalaries
Stipends
- Wages . .
- Allowances
Estimated value of benefit
.granted in respect of
“employment. 8

~7 TAXABLE INCOME TAXABLE INCOME
18 s LESS
,Gross “amount of the One thousand pounds as per
~income-exceeding one section 4 (3)
. 'thousand pounds less EQUALS
© deductions as per TAXABLE AMOUNT
‘<section 14.9

;;fAXABLE'AHOUNT: Taxable amount
15 LESS

“"Taxable income less TAX CALCULATED ON SLIDING
““-one thousand pounds. SCALE
B ‘ EQUALS
.8 . -7 8 9 INCOME AFTER TAX

-8 - The inclusion part of this definition is virtually

. . identical with the definition of income in section

68 of the New South Wales Act. The total definition is
virtua]]y identical with the definition of income 1n-
(Cape) Act 36 of 1904.

7 The term gross profit is not used in the Act. It is .
~however abundantly clear that this is the meaning of

" the ]egislator If profit were to mean net profit then

"the .entrepreneur would be able to deduct those expenses
'specified in section 14 twice. Once in terms of ,
"accounting and business principle in order to arrive at

.~ net profit and then in terms of section 14 in order to

2. arrive at income. Section 14 (1) confirms this

io:interpretation by using the terminology "gross amount"”

. of~the taxpayer’s income.

It is also significant that gains or profits must be‘

' regarded as a totality concept quite distinct from its
_components profit, gains, rents etc. Thus the term
profit is in the singular in the enumeration of what is

" included in gains or profits and is also positioned e

‘before gains :




?NconéwAFTER TAX:

fThis could be considered as the embryo of our present
istatutory formula.

f%iEyen}though this formula is very simple, 1t 1s not coffect
" to state that profit is the basis of taxation in the Act.

’f}_itmis3gorrect to state that profit in the sense of "gains or

'{ﬂﬂ pf6f1f§" is 1income and there i{is some Justification  1n

'.  f§1ating that income is profit, yet what is taxed is in terms

-of "a ‘statutory procedure.

fThelfaxable amount is neither income nor profit.

8. The expression gains or profits means, an increase

.- in" wealth whether by trade or otherwise or in any way

.- specified in the Act. One must not attach separate
-j‘meaning to its components. This explains why "profit,

. gains®” and not “profit or gain"” appear in
~the list of what the Act includes under gains or :
profits. The term "gains of profits” as understood by

_ ... the ordinary person is a general concept and there is:
fyf* ' no difficulty in including within this concept profits

o gains or any other forms of wealth increase.
‘It . is submitted that profit as an increase of wealth
swhich is the result of trade and industry, whereas gain
is an increase in wealth which is not the result of trade
or industry, nor the reward of labour or capital. Winning
a million rand in a lottery would not be a profit but'
. could be considered to be a gain.
“If the above interpretation is reasonable, an allowance
”Iis a "galns or profits”.

__There is some difficulty in framing the statutory formula
- as in section 4(2) of the Act "taxable income" means an
1 1anme exceeding one thousand pounds. Whereas in section
14 (1) "taxable income” is ascertained by making certain
deductions from the dgross amount of the taxpayer’s
wincbme. It is possible to incorporate a "gross amount

- 'stage"” in the formula. It is not necessary for our
"purpose, and 1s not Justified as the concept "gross
amount" is probably used as a description not as a
7;stgge.
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Tﬁé %éxable amount may have little relationship with the

e

profit or gain actually earned.[Net profit]

Lnéome tax is calculated in respect of the taxable amount

fCOJ V Boozsens Estates, Ltd 32 SATC 10, 1918 AD 576

LThis 1s the first AD case relevant to burden of proof and is

also with respect, a foundational decision.

PR

The expression " any gains or profits® cannot be taken in
Iits uidest and most literal sense. The Act imposes a charge
upon. income only, not upon capital; and the definition
;cannot be read as to cover accruals which are real capital.
-The gains and profits referred to must be gains and profits
"fin the nature of income.10 .

5:gwith the greatest respect, an analysis of the distinction -

FIAT

‘txgbequén gains and profits would have been helpful.
v‘ﬁrlt'W6u1d.seem however that gain is treated as profit. Thus

ﬁ?i:Whéreaslhrofit or gain is the issue dealt with, the

‘Q ?term‘pfofit is used.
fiizﬁhﬁes’ CJ analyses the ways profit or gain are madej:but
;f§5f}efér§ on]y'to profit:

-~ Profit or gain may be made in many ways; men may earn it by
'thelr labour, by their wits, by their capital. Many of the
“*_ forms -of profit specified in the definition are the result
" of - skill or 1labour; but, speaking generally, profit
Ji .otherwise derived must be in whole or in part the product of
capita] if it 1s to be of the nature of income, and' thus
: tncluded in the definition.11Z .

¢Therejis,lwith respect, some inconsistency in the

 f}f{érm1nol9gy used.

519 At 594, 32 SATC 10 per Innes CJ. o

At 594/595 32 SATC 10 per Innes CJ.
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“Whereas from the above it is clear that profit must be, in

th]éipf in part .22 the product of capital 12 to be of fhé
“‘nature of income; Innes CJ later in his judgement refers to
\“ﬁf"§bmere realization of capital” as follows:

TfThe-resu]ting profit, therefore, is not income, and is not
“liable to tax.1< o

'X”A\mere'realization of capital cannot be a resulting profit,

2f;jf~1t were a profit it would be income.

“#g;ﬁaasddorh, JA summarizes the issue clearly as follows:
;Ltfl;co-e to the conclusion that when Booysens Estates sold its
. "property to the Robinson deep it received nothing more from

,BA-tfthe latter company than the enhanced value of  their
”‘qucapital.ls ' :

irigThe importance of this decision is the clear distinction
,{f'maaq between the realization of capital which is not income
’ﬁfﬁand the product of capital which is income.

,“jfhe apportionment issue between capital and income receipts

 ;{i§ not analyzed.

[#.12 The insight and restraint displayed is remarkable There
7 +is a hint of the apportionment issue between capital and
“income which is not developed because presumably it 1s
not necessary for the case.

’{‘%13 For some reason, difficult to comprehend, there seems to
R be a general perception that profit 1s the product of
capital. This view is simply not correct.
The theory that capital is the product of income 1s
possibly more accurate. Entrepreneurship and
.organization can produce income without capital.
- Entrepreneurship and income can produce capital.
.. Capital on 1ts own cannot produce anything.

7. 14 At 598, 32 SATC 10 per Innes CJ.

" At 604, 32 SATC 10.

LRYSCPRT
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ﬂCOT v South Deeps, Lid 1918 AD 605 '

;This case is similar to the Booysen s case. Here even though
here were six prior sales it was held that the transaction

fwas nothing more than the realization of capital.

;gRandfontein Estates and 6.1. Co. v €COT 1917 TPD 278

*ilt was held that expenditure incurred in producing exe@ﬁted
\bcome!-!ggl be deducted from the dross amount 6fi3the
até§§§yér‘s income. However expenditure which is ﬁof '6f a
i}échfrént nature must be considered capital expenditbré‘and
%f§*ihéfefore disallowed.

%Th1s with respect is difficuit to reconcile with the clear

""u""‘",‘-wordlng of the Act. In terms of section 14 there shall be

 ffdedpcted certain losses, outgoings and expenditure from the
:“férbss:'amount of the taxpayer’s income. The exemptions
'fgjaliéwed in terms of section 14 shaill not be deducted  if

{Qi;ﬁthey fall within the ambit of section 15 which clearly and

»ﬁgremptori]y { no deduction shall...] 1lists the exceptions
tosect fon 14.

;.i  }§’ absolutely clear that the expenses incurred. by
\f}&ﬁandfonfein estates to maintain its transfer office 16 and

.jfﬂputside;the Union were moneys laid out or expended for the

{@}fburpose of trade.18

16 Section 15 (2) No deduction shall, as regards income
o ] derived from any trade, be made in respect of any of’the
‘ following matters:-

ﬂ. {a) Any moneys not wholly or exclusively laid out or
' ‘expended for the purposes of trade;

It is interesting that the wording of section 15(2)(a)
“has remained unchanged in so many taxation acts and yet
-~still causes immense interpretation problems. x»\‘
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Llh*tefms of section 14 these expenses are deductible} and
fﬂgY’do not fall within the dgeneral peremptory excéhtions

specified in section 15.

¢ TGOT;v:uillian Dunn and CO..Ltd 1918 AD 607

.3;€i¥7was held that interest received as a result of empjayment
f?ﬁfgfa foreign country where the person used his own capﬁta]
N ;f;.his\own business was not received from alsource,within
ithe ‘UnfOn' and therefore not taxable income in terms of
f,;séétiéniﬁ of the Act.

‘;;QAh jmportant issue for our enquiry was not dealt with. >
ﬂ;;ﬁgoﬂhas the onus of establishing, iIn terms of section 44(2),
f@hethqﬁ income received by a person residing in the'ﬂﬁion
;?iomié;prima face séurce outside the Union is or¢t;*mot

7ﬁ;i5¥ab]e‘1ncome..

ﬁRébinéon v €COT, 32 SATC 41, 1917 TPD 542

i% §If Qés held that certain activities like remaining .in’ the
*d};qgion for two and a half years, occhying a house 'és a
”;jﬁﬁaiﬁary resident would were signs of residence. \

‘f?Agi a resident therefore section 5 (f) of the Act, which
'J,ifé%emp1 certain income of persons not resident in the Union

;iiwas not applicable.

'Lf[iﬁkgjmportant issue of onus was not dealt with. ;
ﬁff53§ true that 1t was held that there was nothing t6«Show

Athatvﬁf_Robfnson ever fixed a specific time for his stay.;




;jg; critfca1 1§sue as to why and how the burden of pf;df in
jiéfds of section 39 is relevant to residence has not been
;dda]f_with directly as such. Section 39 deals with"ihébmé
;déd0ct§pn and exemptions, 1t does not deal with residedce.

giffﬁéAsuggested that, following the reasoning of the Bdbyﬁen
jEé&afe'and South Deeps AD decision, the Commissioner?has
ch;lanQ'to establish non residence, and it is onlyyihen
:ﬁithat -the taxpayer has to discharge the dnus of 'being

?fentitled to the exemption.

iCOT v Hessina (Transavaal) Development Co.,i td., 1915 TPD 537
ﬁg iIt was he]d that loss incurred outside the Union could not

{be deducted in terms of section 14 (1). It was held further

by wesse], J. that the loss was prima face a capital loss
féhd‘tﬁérefore not deducible.
773,2,2:1[&.2 What is an assessment

’“9ﬂi$é§tion‘49 defines assessment as follows:

?ﬁassessnent " shall mean an estimate of the amount of any
“income’ liable to taxation under this Act as well as the
- amount .of .the tax imposed in respect of such income and
-shall further 1include all matters comprised in any- return
Lrequired by or under this Act;

?his definition is very similar to section 42 of (Cape) . Act

36 of 1904 .17

*117 The changes are as follows: :
" assessment " shall meanis}l an estimate of the va]ue of
the amount of any income liable to taxation under this Act
- as well as the amount of the tax imposed [thereon :
respectively]l in respect of such income and shall further
" includels] all matters comprised in any return required
" by or under this Act.
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'ij “taxable amount® of that taxeble income 1in terms of

:section 4 (3) does not have the same meaning as a-ouht of

'*;any 1ncone liable to taxation in terms of section :;9,15

Zthere.is,~1t is suggested, room for confusion.

. Ifjﬁsmassumed that what is meant is any taxable amount. -

‘Both .income assessment and tax assessment are estimate.

ffﬁefenare three components to this definition.of assessmént:
?1] Anvestimate of any income liable to taxation.

%2] An estimate of the tax imposed.

€§]3Matters required in any return under the Act.

‘%;;j}fis relevant that in terms of the definition in section 49

5n  "assessment” covers both an income assessment and a tax

(TR

V’ é;2.1ff}3 Objections to the assessment

_Section 23. (1) reads;

-Objections to any assessment made under this Act may, within
ijen{y—one days after the date of the assessment notice, be
gqade;}jn the prescribed manner and under prescribed teras,
by -any- taxpayer who is aggrieved by any assessment in which
‘he is ‘interested.19

 18 Section 49 definition of "assessment"”

V19 Section 72.(1) of Act 36 of 1904 (Cape) is virtually
raw~1dent1cal as far as obJections by any taxpayer feeling
;;aggrieved by reason of any assessaent in which he is .
;interested.

~ There 1s a provision in the 1904 Act which provides for

- objection by the Commissioner, this has not been retained
-4n the Act. o :




f§ection 23. The objection must be made within 21 days,éfsthe

v:dafé';bf the assessment notice. This notice in terms of

ﬁf?fother convenient manner as decided by the Commissioner
“The first problem is that there is no provision which._ deals
fizsatisfaqtorily with the case where the Commissioner is

fdjjatbry' in sending such assessment notice, or where the

jtakpayer receives such notice 1late due to communication

Vjii~1s'true that in terms of section 23 (2) the Commissioner

:;fﬁéah' entertain an objection where he 1is satisfied that

ifreasdnab]e grounds exist for delay in the lodging of the
;6bdecf10n. Greater protection than the Commissioner’s

‘v¢;d1scretion is a reasonable desideratum for the law abiding

t taxpayer

{ The reasonable taxpayer can expect that the time restriction

Qof twenty .one days allowed for objection to an assessment
fshould‘ begin from the day he receives such notice of

'*;Qlésse8sment,- provided that the notice arrives reasbnably

:thhinffhe twenty one day allowed for objection.

;iﬁdéédxshould the reasonable taxpayer be prejudiced becausé
thé time restriction of twenty one days from the date of
;ssting be reduced by postal delays, he can use the defence
’&-ffjof 1egitimate expectation and bypass the Commissioné;‘and

M the Specia] court by appealing directly to the Supreme
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ffbérefare a number of unresolved areas 1in the objection:

7‘sectidn 2} (3) shall be seni by registered post or in such,




‘if theffég1stered notice of assessment {s received 25fdéys

“a'f-‘tgr _posting and the Commissioner 1is not satisfied that

i"J;reasonable grounds exist for the consequent delay in lpdging

S

-*of théAobJection. If the late receipt is in no way‘due;to

‘;the fau]t or nedligence of the taxpayer, he can, it: 1is

: 9f the Act on the ground of legitimate expectation.

:yﬁfAnQiherﬁtase to be constidered is where the Commissioner
‘;?U?éilsiio’send such notice.

fzgfhe:Comhissioner has no discretion; section 21.(3) clearly

states that the notice of assessment shall be sent or

lﬁi'dej1vefed.

A§l;ffhé taxpayer, it is submitted, does not have to object until

"% the Commissioner has complied with the peremptory

| ?reduirements of section 21, and this is so even 1if sdch

h@tiée is entered in the assessment register, from which

fhé taxpayer is entitled to certified copiles.

It is submitted that the taxpayer can compel [e.g. order of
éodrt];the Commissioner to comply with his obligations‘in

%é;ms‘of the Act.

Thefe 1s nothing in the Act which in any way restricts. the
.taxpayer from making use of the ordinary ledal remedies.

Qhere the Special Court has no Jjurisdiction.
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submitted appeal to a Court of Law outside the constraint




“Aﬁétsér fssue is that in terms of section 21 (2) suchinétice
igi;sebt to the taxpayer whose income has been asséSsed.
féé&éyef in terms of section 23 (1) it is clear that any
iiaiﬁaiergwho is aggrieved by any assessment in which he is

3jﬁf¢fested has a right of objection.

3T%i§{43xpayer need not be the same person as the téXPéYer
iggbs§ income has been assessed and to whom oﬁly a notice of
fﬂgﬁfaS§essment has been sent in terms of section 31. Morélthan
”“ﬁaiaﬁé person can be aggrieved and interested in a particular
|  ﬁff§§§s¢ssment.

%jfﬁﬂdw cgn. a person who is a taxpayer and is adgrieved by the

;fCommiskiOner's "decision” in relation to an objected

“iiasséssﬁent, object to the assessment, if he is not the

Vgérsqn'fo whom the assessment is sent.

i;i éé}2;l.1,4 Burden of proof on objection to the assessment
’iTﬁe Bg}aen of proof section (39) 1is virtually the same as
ifhé.burden of proof section of (Cape) Income tax Act.No. 21
. of 1908.

ﬂ' fh§'i;ﬁg1ha1 note of section 39 reads:

;TBQfden of proof as to exemptions, reductions or
L@batenent;' :
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Sé&ffbﬁ‘39vreads:

The . burden of proof that any income is exempt from or not
f]iab]e to the tax or is subject or entitled to any deduction
lor abatement shall be on the person claiming such exenption
{fnon—]iabi]ity or deduction.z0

7. The potential and interesting problem inherent in the 1904

At as to whether there is a difference between 11ability to

"thhé payﬁent of income tax and liability to the tax 1£seif,

’rbs.thé“hdrds "payment of income" have been deleted.
zAbatement has been added in a manner which, with respect 1s
‘1ncomp1ete and confusing.

?fhe qua11f1cation of income for the purpose of burden of
pfoof'ﬂs exemption, non liability, deduction or abateméht.'

A

, The c}aim by the taxpayer however is limited to exemption

";2ﬁon .]iabi]ity or deduction. No mention here is made -of

abatement .
o o

”fFO‘This is based almost verbatim on section 8 of (Cape)
'g"Act 21 of 1908. The changes are as follows: -

_’.The fonus of proof] burden of proof that any income is
f;exempt from or not liable to the [payment of income] tax
oris subject or entitled to any deduction or abatement
“shall be on the person claiming such exemption, non-
liawility or deduction. '

fOnus of proof becomes burden of proof.

f;There few true synonyms in the English language.

;It is submitted that the concept onus emphasizes the:

- person of the evidence, whereas the concept burden
-‘emphasizes the weight of the evidence. The onus emphasizes

“the :who of the evidence, the burden emphasizes the what

“of the evidence. S

~It ¥s unlikely that the changed terminology is of

~substantial 1legal significance.

i BRI RN e b

SRR I



o

"Qgéréiﬁébatement" has a different meaning from “deduction"
f §n; ;tf1§ submitted, the burden of proof of estabiigﬁ{ng
;g aﬁg¥éméﬁt claim would not be the responsibif!ty'6fi&he
?ﬁgfsoﬁ?Making such . claim. Z

:Tﬁéfbsgden of proof in terms of section 39 is one 1mpos¢§ on
ffhé .péféon claiming exemption or non 1iability fro¢ gthe
iéd&ﬁi#;foher's assessment, it is however not clear that 'such-

ihéigoh must be the taxpayer himself.

f]ﬁé;bprﬁbn of proof on objection is not all embracing.
iItvcertain]f does not mean that "the burden of proofv{s:on
”fhe‘Hféxbayér" or that "the burden of proof 1{s on a

 ﬁa%tnersh1p to estéblish that it 1s a2 partnership” or that

’3ftﬁé bﬁrden of proof is on the taxpayer +to establish: the
isié@ 6fmshoés he wears".
{He_buraén,of proof section of our income tax Acts ha?é'for
o &J§§Ee sf}ange reasons been interpreted pro-aerario by our
;jarjsfscénd authorities as a total onus, and this dé#ﬁite

;iﬁ? cjéar'wording of all the post-Union taxation Acts.

2.2.1.2 STAGE 2
' APPEAL_TO THE SPECIAL COURT

_Afﬁaxpayer dissatisfied with the Commissioner’s decision as
;téfhis objection, can before such objection is deemed to be
1dé}ermtned‘1n terms of section 24 (1) appeal to a specfﬁ]ly

;c8ﬁsfifuted couft.

1

oot o DI v, e ezen:



ztﬁé3facf_that the defendant 1is restricted to the gnbunds
;S;atedV in his notice of objection 22 implies *héfit*he
;Sbecjél‘CourtAis not truly a court of appeal but a coﬁf{ of
lﬂ}éyisién;f-ﬂuch of the procedure of appeal again§tf the
‘tﬁ;éf5136 of the Commissioner is dealt with in _the
;fegu]ations under the Income Tax Act No 28 of 1914. In térms
fﬁj; §f»'sect1on 48 the Governor General may make regu]ations

"il:specifwca]ly for purposes clearly designated [48 a, ,B; c, d

3“and elngnd generally for giving effect to the objects and

‘-burposegi of the Act. These regulations may not be
”7?fih¢6n$i§tent with the Act. Section 48 (e) authorizes the
 \J’ Govern6r' General to make regulations for the purpbse of

f7 fpfescrib1ng the procedure to be observed in the condugt and

\Egﬁéaringiof objections and appeals.

QQQZQI.Z;i- Nature of the assessment subject to appeal"
fffﬂff 3§ submitted, that the burden of proof on appeal agéinst

';{décfsion of the Commissioner concerning an altered,

éﬁnCept ‘from the burden of proof to be dischargéd '0n
viiﬁoﬁjéttion against the assessment of the Commissioner.

;aSection 24 (1) reads:

< Any  taxpayer dissatisfied with the Commissioner’s decision
i as . notified in the notice of alteration or reduction of an
":assessnent or disallowance of an objection may  appeal
’}herefron to a special court which the Governor General is
‘hereby authorized to constitute by proclamation in  the
‘Gazette. Unless the taxpayer gives notice of such appeal
within the period prescribed by sub-section (3), his
‘objection shall be deemed to be deterained. :

21 Section 24.3
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fédu¢éd.or disallowed objection is a completely different -
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7  1}§fEPS FROM ASSESSMENT TO DECISION SUBJECT TO APPEALf |
Aﬁ assessment is made under the Act by the Commi#sioﬁef.
If no objections are made against the assessment this
-sha]] be the assessment. [section 23 (5)1]

"é‘ggaj ‘Nhere an objection to an assessment has been allowed or
“. . withdrawn such altered or reduced assessment shall be
. the assessment. [section 23 (5)1]

. The . burden of proof at the objection stage as to

" exemptions, reductions or abatements must be discharged
" by the person claiming such exemptions reductions or
abatements.[section 39] .

> - A4Cpmmissioner's decision as to disallowance reduétion
<. or.'alteration to an objection to an assessment can be
’ appea]ed against in terms of section 24 (1).

2 2. 1 2 2 Hhat are the grounds of appeal

;;;Jhe relevant part of Section 24.3 reads:

‘K}bAt 'aﬁy such appeal the taxpayer shall be 1imited to the
.grounds stated in his notice of objection.22 .

liJaThe»dbjections referred to are those specified in section

R

23 (3) as follows:

A_Every ‘objection shall be in writing and shall be specify 1n
‘Q deta)l the grounds upon which such objection is made.

1;;§The fact that the taxpayer must specify in detaill

Zjihé-gro&nds for his objection is an indication that what is

meant 1s the evidence.

iThe taxpayer is 11m11ed to the evidence stated in his notice

s

. of obde;tion to the assessment.

22 The wording of section 24.(3) which refer to the
limitation of grounds on appeal has been repeated
" verbatim in all subsequent tax legislation.




IA'reasonab]e case however could be made for the term grounds

Pto ‘mean the reason as opposed to the evidence. 23

;Not on]y'was this the clear meaning dgiven to grounds. in
[Nata]] Act 33 of 1908, there 1{s also a plethqra.-of

'zﬁauthorities for this interpretation.

:Lgiwas held that "the dgrounds of the charge" refers t; the
partlcular of the offence and not the evidence in support of
the charge

ugiThe terms grounds {s understood in legal parlance to . mean

jﬁ;fﬁél'riéht which @a person has, to institute a 1ega]

'Tﬁﬁhgﬁéeeding. In this sense it means the cause of action, tﬁe

715grbghd'of the charge. 24

wh?Shou]d this view find favour, the taxpayer whose cause of

I

;Wwaction as stated in his notice of objection, is that he is

Hﬁentit]ed to a certain deduction, cannot claim on appeal

;égalnst;the decision of the Commissioner that he is entitled
E&ofaﬁ abatement. He 1is bound by the grounds stated in his
§ fnotice of objection.

€i¥There[wou1d however be no limitation to the evidénCe he
J";E;u}d use on appeal to try to establish his right to the

'”iffﬂeductipn.

4 f,Seé for example section 50 of Act 33 of 1908 [Natall"
=7 ;jSee also discussion supra at 1.2.2.2.2,

. See "Act No 32 of 1917/ Order XXX /Rule 2(4) b rep]aced
,by Act 32 of 1944 rule 47(6)(ii).

102

For»instance in the case Fernandez v S.A.R., (1926) A.Df}'it
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s ‘submitted, with respect, that the Special Court is

Cémpetent to hear an ‘apbea]’ in terms of sectioﬁf

:oﬁﬁy"-
i24(1) and regulation 39. Its Jurisdiction is very limited. 25
"There 1s an element of difficulty because section 24 (1)

%states;that the taxpayer "may appeal® against the decision

5§f =fhe - Commissioner, whereas regulation 38 wuses fhe
fférhjnology "shall be heard or deterained”. .

fA;possible interpretation is that where thé taxpayefjmay
iéﬁp;ar,'in the sense that he has the rjght to appealfffﬁen
;shgujd_he decide to appeal he has to appeal to the Specié]
:jtdurt,j This appeal must be heard and determined' by the

“*“.special Court.z26

vq;wi2f2.l.2;3 -Burden of proof on appeal to the Special Court

”*»ﬁThé‘burden of proof section 39 must be read together with

i< regulation 39 and 40.

“3525 In terms of section 48 (e) the Governor-General

“ " may-make regulations prescribing the procedure S

- in the conduct and hearing of appeal before the Special

... Court provided such regulations are not 1nconsistent
;wwith the Act.

26 There is a problem with the above interpretation
)Q'because the appeal in terms of regulation 39 is
.- not necessarily the same as the appeal in terms of
~o'section 24 (1). o
" Regalation 39 deals primarily with appeals
... against objections not assented to by the
+r Commissioner.
- Section 24 (1) deals specifically with only three
.sjtuations , alteration, reduction or disallowance
- of the obJjection.
- "But for all practical purposes the differences between
"'Ethe two appea]s are insignificant.




fIndeed 1t is the failure to read together the burden of
ipfoof section with the appeal regulation, which is the'main
jfeason why it is dgenerally assumed that there is one ondé of
f*p?oof -concept and that ‘the burden of proof is on the
ftaxpayer N ‘
<7¢pregulations 39 and 40 under the Income Tax Act of 1914 read
Qfﬁfas;foTlows.
;39 Evéfy objection to an assessment or amended assessment
“i--made by.-a taxpayer, of which due notice has been given to
-gurthe Commissioner, and not assented to by the Commissioner or
,gﬁﬁduly withdrawn by the taxpayer, shall be heard - and
' j,deternined by the Special Court at the sittings next
%#appointed to be held at the place nearest to that at which

,v: fSUCh taxpayer resides or at such other place as may be
‘Yﬁ{agreed upon by the parties.

’<id Tﬁe general practice and procedure of the Special¥06hft
~shall be that of a Court of a Resident Magistrate, in so far
Vas the 'same is applicable, and the burden of proof that the
gas§essnent is excessive shall lie on the appellant.z27:

jA} téxpafer who 1is not satisfied with the Commissioner’s
‘ecision may appeal to the special court in terms of section
“iéﬂ;‘ He will have to establish that he discharged ‘the
ﬁ  burden 1mposed in terms of section 39 when he objected'to
hdfthe_assessment of the Commissioner.

1:ﬁ5s follows from the fact that on appeal the taxpayer is

v{mitéd to the grounds stated in his notice of objectioanB

'27 The burden of proof in terms of section 39 and the

“ - burden of proof in terms of regulation 40 are

'{entirely different concepts. I have been unable to

. find any discussion in our tax literature on the
;relqtionship between regulation 40 and section 39 of the

?{fﬁsgumfng that "grounds" means evidence.
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‘jjiiéiabundantlf clear that in the case of an appeal fé the
;éééciai Court against the final and conclusive assessment of
;;hé  Cdﬁmissioner the burden of proof shall be on 'thé
jappe]]ant to show that the assessment is excessive.

whatever the meaning of the term "excessive" may be:'jt.js

ilznot al ] “embracing.

where the appellant’s appeal to the Special Court 1s~6n an

1ssue other than the excessive nature of the Commiss1oner s

Rffinal assessment the burden of proof provision in regulation

”1,40 1 -not retevant, and the ordinary rules of evidence

apply

ffThe definition of "assessment” in section 49 reads:

,f assessient shall mean an estimate of the amount . of‘Qany
incone Tiable to taxation under this Act as well as  the
;_Yanount of the tax imposed in respect of such income and
~shall further include all matters conprised in any return
requ1red by or under this Act;

aThe~consequences of this definition are crucial.
iAt=fhefappea1 stage the appellant’s onus of proof in terms
9“6eregplation 40, refers to the assessment which in terms of
Pﬁ\ffhé definition quoted above, includes both the emount of'fhe
N S tax imposed and the amount of the income liable to taxation.
EHowever in terms of section 38 the burden of proof at the
Dy nbbdéétién stage refer clearly only to income and does not

}inc]ude the amount of the tax itself.
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;he;%siiuéfion is complex. If however some AD decié{ohs,
fﬁﬁfth.-ax seem to be no longer relevant, but which 1f:1s
Vﬁ#”&bbmitted are binding in pari materia are considered;.the

“situation will become clearer.

“COT v_Booysen’s Estate, Ltd 1976 TPD 278.
fﬂ&NeSsé]st stated that the onus of proof is on the
’iff gommiSsidner to establish that the transaction was not a

‘V,%féapital_réalization as follows:29

.I”think therefore, that it i1s the duty of the Commissioner
L;to prove that what primsa face sppears to be an ordinary

pining venture (land acquired for the purpose of being
,‘fexploited when the opportunity offered, for the purpose of
- deriving a revenue from it) was in reality a land

"speculation. It is for the Comaissioner to prove that the
”trea] business of the Company was not to mine but to sell
]and at a profit.

COT v_Booysen’ Estates, LTD 32 SATC 10, 1918 AD 576
Vg?This AD decision confirms the previous TPD decision. It is
“?wfth'réspect the most important decision on the issue of

| burden of proof.

*‘5fcor v_South Deeps LTD. 1918, AD 605

’7irilnnes €J summarizes with great depth the issue as fol]ow8°-

.No doubt the fact that there were six prior sales, instead
" of ‘'only one, strengthens to some extent the position of the
COQQissioner. But making all due allowance for that, I am
“not.satisfied that the transaction challenged was anything
'more than a realization of capital. The onus was upon. the
-Commissioner to establish that proposition. And regarding
fthe circumstances, in the light of his admission, I cannot
find that the onus has been discharged. 390 .

29 See COT v Booysens estate, Ltd supra at page 584.

*?0 Commissioner of Taxes v South Deeps Ltd.(1918, AD at
; p 606)




i’I\re these AD decisions binding In pari maferia on subsequent
faxation acts ?
There&are two issues to be analyzed.

 ISSUE ONE

*iff_Iniihe 1914 Act the words " and upon the hearing of any

. appeal from any decision of the Comamissioner, the decision

'Eishali“not be reversed or altered unless it is shown that by

"’ the sppellant that the decision is wrong"” were not present.

-QThis requirement was added in section 78 of Act 31 of 1841
7aﬁd retained in section 82 of Act 58 of 1962. -

It must be =tressed that regulation 40 of Act 28 of 1914’
\hes the following requirement which is virtually 1dentfeal
*.,/&end the burden of proof that the assessment is excessive
7{ shéll iie on the appellant” 1In terms of section 49 of fhe

'{F°.A¢t‘assessment comprises both the amount of the income

:liable to taxation and the amount of the tax. Indeed the

ffequireﬁent to show that the assessment is excessive.is:
ﬁhbssib}x even more demanding than the requirement to

" ‘show that_the commissioner is wrong.

;it'quldrseem that where the challenge is the procedufe or
ithe discretion of the Commissioner then the term wrong will
;ihbese a greater burden on the taxpayer,than the term
i?excessxve

hiwhere however the issue is the amount of the assessment

the term excesstve imposes a greater onus on the taxpayer
thenuthe term wrong because it is not sufficient for the

teipeyer to show that the Commissioner was wrong.
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*f?tsgélso necessary for the taxpayer to establish thatfthe
,aéséss&ent [income or tax] is excessive. 31

;Conclusion the addition to section 78 of Act 31 of

f1941 to the-onus of proof provision that the onus is on the

S;taxpeyer to establish that the Commissioner is wrong is for

}fhevpurpose of assessment of income a lesser burden fhan the
fonus 1mposed in terms of regulation 40 of the Act, and
fcannot therefore in any way diminish the authority of these

3;AD:decisions for subsequent Acts.32

:32. Section 190(b) of the Australian Income Tax Act 1936

. imposes on the taxpayer the onus of proving that the

+ 7 _assessment is excessive. The meaning of the term .

"excessive has been analyzed in a great number of cases.

. In the Australian case of FCT v Dalco (1990) 20 ATR 1370

‘the High Court held that the term "excessive” refers:to

.- the amount of the assessment and not to any unauthorized

."'steps in the process of calculation.

‘In. this respect the concept of excessive may not be as

all encompassing as the concept wrong as it would not

“include the discretion of the Commissioner.

‘However where one deals with the amount of an assessment

by“the ‘Commissioner as opposed to the procedure used by

<. the Commissioner then the term excessive imposed a

‘greater burden on the taxpayer. Thus it was unanimously

held in the Dalco case that it is not sufficient for

~a taxpayer to establish that the Commissioner has erred

- because this does not prove that the taxpayer’s taxable

~income was less than the amount per the assessment, it

¢.. ¥s " necessary for the taxpayer to make good the ;
~proposition that is income [is] less."” 90 ATC 4088'

.. per Toohey J. at p.4098

-To discharge his onus that the assessment is excessive

_1t is not sufficient for the taxpayer to show that the

. .assessment is somewhat wrong he must establish what

- alteration must be made to correct the assessment. See

.t Trautwein v. F.C. of T. (No 1) (1936) 56 C.L.R. 63 per
Latham €.J at pp.87-88. S

}?2 Nith the possible exception of Act 40 of 1925 which does
“- not have the equivalent regulation and does not yet
incorporate the decision is wrong requirement. S
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; %T;hé”two AD cases discussed above, there was an adm{§§ion
fby the Commissioner that the Company’s primary object was |
;Qb]d mining The question is whether such an admission which
;qrgated a prima face case that the sale of the fixed '
Vfﬁﬁvéstﬁent of the company was a mere change of 1ﬁvestment

;had a bearing on the onus of proof issue.

This admission has no bearing whatsoever on who has to
t#ajschargeﬂthe onus of proof that the transaction cha]le;Qed

‘was anything but a capital realization.

'jdne,MUSf distinguish clearly between who has to bear- the
fﬂbp;den'd% proof and how this burden of proof is to be

-”;:fajschéfged; It is true that had the Commissioner not iade

A“,ithé admfssion, he might have been able to discharge the onus

A““;imposed on him, but of course this is a far cry from stating

’fgﬂ,fhét”had“he not made such admission that the onus would have

'5M been on the taxpayer. From the two AD decisions discusSéd

 above it is clear that there is no presumption that all
»lﬁimcneyshjncoming are part of the taxpayers taxable income.
;eThe Aéi imposes a charge upon income only, not upon capital;

~and the definition cannot be read so as to cover accruals
which:are really capital.®

ﬁ;The Qnus of proof prov1sjon refers to income exemptionvéf'
{faeductions from such income. Where a transaction is g;igg
éface a capital transaction it is for the Commissioner to
iestablish that it is income and it is only then that the

xtaxpayer has to discharge his onus as to 1ncome

”33_Commissioner of Taxes v Booysens Estates, LTD per Innes
. CJ, page 594.




L;cbncTUSion' The admission by the Commissioner had no bééring

'hlwhatsoever on the binding nature of these AD decisions
g'Had the Commissioner not made such an admission, he wou]d
istill have had to discharge the onus to estabiish the
f;proposition that the transaction was not a realization. of
“ifcapital. It §1s true of course that the Commissioner’s l~
¥fd}scharge of his onus might have been easier had he nétiy

“n@ade_séch admission.

f{These AD decisions are binding on all subsequent taxation

fd;Acts with the possible exception of Act 40 of 1925.34

i

 The crucia] issue, however, is whether an accrual 1is

Aﬁ"incone" or caplital [of a capital nature t] is a question

{  6f'1aw or fact. As "income" is defined in the Act in terms
f,ffigf'a statutory formula, ‘there is no doubt that issues .

. [fe]ating to the definition of income are questions of law.

. Capital is not defined and therefore i1t is submitted that
‘ Qhéther an amount is capital tends to be a question of
'féf1 fact There are presumptions that certain amounts of a

"ﬁl”specific nature have the quality capital.

34 Act 40 of 1925 which does not have the equivalent of

- regulation 40 of Act 28 of 1914 nor the addition to

-~ -section 78 of Act 31 of 1941 which imposes upon the

- taxpayer the onus of showing that the Commissioner’s .
s~decision is wrong.
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~Thus, .an amount which has the nature of a gift could in

f'ceftdin-circumstances be presumed to be capital. 35
ﬁ-ifuthe generally accepted view is taken, that an amount;is

.‘éither "income" or capital in the sense that the one 'is_ the
' obverse of the ether, then the questien as te whether an

vémount is "income" or capital is a question of law. '

fThé‘view taken in this thesis 1z that the statement an

¥?:ﬁ;§ount is _either capital or income" is confusing,vif;notA
E#ailécfous.

It is submitted that:3s

ai(;) fhere are no amounts which are either capital or

g "income",

there are amounts which neither capital. nor "income®,
there are amounts which are both capital and "income”™.

fﬁlTheliwo relevant questions therefore are:

’}5?3;13) is the amount capital ? a question of fact, ,
“'-:(b) is the amount "income™ ? a question of law. N

) Ji;Of course the facts needed to establish whether any améunt

ffis capital or "income®”™ are questions of fact.

.35 Beynon v Thorpe, (1928) 97 L3KB 705, 14 T.C. 1

' (at page 706)

Lindus and Hortin v IRC (1933) 17 TC 442

(at page 448,449)

ITC 458, 11 SATC 178

ITC 374, 9 SATC 323 etc. _
It must be pointed out that the situation is complex.
A gift does not necessarily qualify as having the
:quality of capital, [or capital naturel. Thus if a gift
takes the form of an annuity it would be taxable in
terms of Act 58 of 1962 in terms of section 1, ‘
definition of gross income, paragrapgh (a).

The terminology used:
Meaning in terms of the Act: "income"

n_'Ordinary meaning : : Jincome
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<t bR e e ity . e i




At

;ﬁﬁé&her“a question itself, is a question of fact or'léw; is
3a question of law.

;In the case of a question of law, the burden of proof .-

2.2.1.3° STAGE 3
- APPEAL TO THE SUPREME COURT

= 2.2.1.3.1 Appeal from the Special Court

j;}ln3tefms of section 24 (9) any decision [of fact] of the

‘E¥S§eéia]:Court is final and without appeal.

‘lHdwgﬁgr in terms of section 25, where a question of: law
fS?iseé an appeal shall lie from the decision of the Sﬁ;¢1a1
:Court to the provincial division having Jurisdiction in the
}farea
f“;FTmeihat decision an appeal shall lie with the Appellate
f{%biyision. |
tﬁi AS fhe onus of proof on a question of law is not reétricted

'ff‘by;section 39 of the Act, there is no need to discuSs_the

lx oan of proof situation. The ordinary rules of evfdehce

»(bbta{n; '

‘:f?ﬁfheibnus.is clearly on the appellant to establish that the
2“:_déC1$ion of the special court or of the Supreme Coupf, as

73fffhe¢¢ase may be, was incorrect.

‘-;12ﬁ2 l 3.2 Other appeals |

>b;It 1s submitied that there is nothing whatsoever 1in the Act
ﬁwhich_ prevents the taxpayer [or the Commissioner] from
;épﬁeaiihg directly to the Supreme Court in those case§ Qhere

ij‘is not mandatory to appeal first to the Special Court.
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ELt~must be stressed that the Special Court 1s, in terms of

' $£?¥s§ctfon 24 of the Act, constituted by the Governor-General.
‘ﬁeiaif is a creature of statute.

 ;§}TIis functions are to revise the decision of the Commissioner
éf;iéhd {herefore, its decisions are in no way binding,von any
future decisions of the Commissioner or on any Co'ufrts" of

t ﬁfLaw.?..

>J1§}§By - dissatisfied taxpayer may appeal | against = the
?bommissioner’s decision to the Special Court, for re?ision.
;@ S§Ction.24 uses the terminclogy may appeal, which»ﬁmp]ies
;;?iffhatjfhe taxpayer has a right of appeal. The 1mp11cétion is
”i?f;glgarﬁythe'éssessment of the Commissioner is not ab#g]ute,

ﬁ?ugand the taxpayer has some right of recourse by appealing for

fﬂ;j@féyision to the Special Court.
A};?fHOwever should the taxpayer decide to appeal he is bound by
Co régulat1on 39 which states that such objection which have

'T»nbt been assented to by the Commissioner shall be heard by

:%’jthe Special Court.

'1yfiThe meahing Is clear; where the taxpayer has the right to
J“%}appéa]‘against the objected assessment of the Commissioner,

-_;if‘thisfappeal must be heard by the Special Court.

Uﬁf.The Specia] Court’s Jjurisdiction is severely limited both in
;ff#gfgbntent and extent. It can only hear those matters whfch\it

;w;flﬁk sﬁécifically authorized by the Act to revise.
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Tj} ‘;S’ submitted, that where the Special Court hééj no
fijdrisaiétion, the taxpayer has the right to appea]'difectly
:;fo-the‘Supreme Court. There 1is nothing 1in the AétNWhich
;ﬁpévéats or which in any way circumscribe the right'qf the

;ffﬁfEXpéYer to do so.

;COT‘V Booysens Estates Ltd 32 SATC 10, 1918 AD 576

ﬁ;Askan cbiter Innes, CJ made the following comments:

q@§}Sec. 25 authorizes the submission of a question of law’ for

<. the decision of the Provincial Decision. And it follows that

- -the facts, in connection with which the question of 1law

e arises, are to be found and stated by the special court. A

"'fnugbgr of factlts were so stated but were evidently considered

- insufficient, because by consent of parties the record of

- proceedings before the special court was annexed and

,?;ﬁincofporated in the case. That proceeding was irregular, and

. 'should be avoided in future. All the facts necessary for the

‘o determination of the legal question, whether found by the

" .Court or admitted by the parties, should be set out; but the

: f&j,e&idence upon which those facts, or any of thems depended
... should not be detailed. o

. ;It 1§;c]ear that what is required are that all the fac*s,be

 35;,Stated {not the evidence] which are necessary for the

i .7 determination of the legal issue.




2.2 _2 ACT 41 OF 1917

;Ihe Mining Taxation Act No. 6 of 1910 consolidated thé;laws
'fé]ating to the taxation of mining and bears the title:

@,t7i"‘To consolidate and amend the lLaws in force in the’Union
u”ﬁ@‘relating to the Taxation on the Profits of Mining”

fHV{’The act was signed by the Governor-General in Eng]ish.zi'
“. It is 1important to note that the term "profits” and not
;l:ffihéome" ts used in the title. Section 3 and 4 of the Act

';h{xﬁakes it quite clear that i1t is profits in the commercial

:_?;sénse which is taxed.

'fi‘Séc{ion 13 (1) of the Act provides for an arbitration

#%gprbcedUre as follows:

'i:ﬂf If the amount of any assessment made under the;}last
.:.preceding section be in dispute, the person l1iable to the

Vﬁgﬁfapd ~on paysent of the amount assessed, call on  the
~» - Commissioner to have the amount of liability determined by
" arbitration” '

ﬁThé wisdom and imagination of Section 13 (1) 1is wortbf of

zgfufthérvexaminat1on.

©““"Act 41 of 1917 bears the title:

__forithe']evy of a duty upon certain excess profits "

fThe,Act was signed by the Governor-General in English.

A - i
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““faxﬁnay, within one month after the notice of the assessment

_ide'provide for the taxation of incomes and dividends;and-
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“Hﬁihé_purpose of section 2.2.2 it shall be referred to as
the Act. |

he Att consolidated the laws relating to income tax (Iﬁ&ome
Aé{ of 1914) and the laws relating to mining taxation

. (Mining Taxation Act of 1910).¥

i.o2.2.2.1 STAGE 1
SR OBJECTION TO THE COMMISSIONER'S ASSESSMENT'

ol

A:2 2.2.1.1 What is toxed in terms of the statutory fornula
;In terms of section 48 of Act No 28 of 1914 profit and gain
!gre>1ncluded in the definition of income.

fééétién 3 and 4 of the Mining Taxation Act 6 of 1910 c]eéfly
?dgals;wjth»profit. In terms of section 6 of Act 41 of 1917
'[ihéomevacquires a statutory meaning which has no correlation
‘whatsoever with what the reasonable business man undersfénds
S;xproftt. It must be stressed that section 6 clearly statés
%fhatkthe definitions are for the purposes of chapjer 2 of
;fhé Act. |
iDividend tax and excess profit duty were introduced.

gThe changes which Act 41 of 1917 effected on the concept‘of

¢  1ncome are slight indeed.

"51-37 The argument of E B Broomberg in the S.A.L.J. Vol 89
. May 1972 page 185 that " Now this 1917 Act was a
"+ .consolidation statute. There is thus a strong presu-ption
o o that it did not bring any amendment to the law at all”
o2 must be welighed against the fact that the main purpose of
Cis 0 the Act was the consolidation of mining taxation with
~ - income taxation.
- The amendments to Act 1914 as far as "Income" are
“'practically of insignificant consequence.




]éAétdf;the element of the definition of income in tﬁé 1914
i{k&iAQag'profjt and gain which was determined in terdsaof a
f,éért)al statutory definition: in terms of the lQi?a Act
;fpro?jf as such no longer appears in the definition. Hbﬁévér
t;géfofit is taxed in terms of a total statutory defiﬁ{f1on.

:xThe,practica] difference are very slight.

""Let us compare the basic elements of the two definitfén&:
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. gross income
L. means’

- ’fftotal amount
.~ Includes

. 'rents
2 interest
- . salaries
- stipends -
.- wages -
"allowances

.. of any quarters or
. 'board or residence or
- any other benefit or
. .advantage of any kind

" 4n respect of employment

.ﬁ;?whether'in money or
- otherwise

S or any
 pension
- stipend
..charge
-.annuity

‘Section 6 of Act 41 of 1817

.ﬁfhe'estimated annual value

Section 49 of Act 28 of 1914

income O
shall mean '

gains or profits
includes

profits
gains
rents
interest
salaries
stipends
wages
allowances

the estimated annual value
of any quarters or .
board or residence or

any other benefit or
advantage of any kind
granted e

in respect of employment
whether in money or
otherwise

or any
pension
stipend
charge

annuity
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©2.2.2.1.2 What is an assessment

‘Ejhe:plear interpretation of assessment in terms of section

. 49 of Act 28 of 1914 is missing.

" THE_MAIN POINTS

*ff;;‘(3)

Ih terms of section 65 (1) all persons liable to

,taxafion must furnish "returns for the assessment_df
- tax™

~In terms of section 65 (9) the return of income made by

any pérson shall be based on the amount of gross income

"received by or accrued to the person during the last

twelve month period which ended the 30th of June.

Ih'terms>of section 70 where the taxpayer makes deféu1t

. {n furnishing a return, or if the Commissioner is not

. The discretion of the Commissioner is limited by

‘1satisf1ed with his return, the Commissioner has a ..

:‘discretion to make an assessment. The discretion is

not absolute because it is limited by: B

"as in the Commissioner’s Jjudgement ought to be chqued

.+ in accordance with the Act,”

the condition that he must use his judgement and

that his Jjudgement must be in accordance with whatv_'

‘oughtvto be charged in accordance with the Act.

In terms of section 70 such estimated assessment 1s_'"

subject to objection or appeal.




'Z.)_Mfﬁf,in'terms of section 71 if any person is unable toA':
ﬁ'>furnish an accurate return of his income?8, the

'  ‘C6mm1ss1oner may agree with such person as to the_,

7;i$~;.~ amount of the taxable amount of such income.

§§~(4)'If jt appears to the Commissioner that a taxpayer f
, has omitted any amount which ought to have been
:included in his return, the Commissioner may make an

...~ assessment as to the income of such taxpayer.

'fﬂfﬂhét is an assessment 1s not clear at all. Is it gross

lﬁifincome,.income, taxable income, tax payable ?

5ﬁ§ﬁ0ur 1hferpretation will be based indirectly on section

-lﬂfﬁ72 (i) which reads:

M:The particulaf of every assessment and'the amount qﬁ*iéx
" payable thereon shall be entered in an assessment register,
iuhichxshall be kept in the office of the Commaissioner. .-

1ﬁfA distinct1on is made between an assessment and the amount

vvﬁffdfwféx payable on the assessment.

~The héf}icu]ar of every assessment shall be entered into the
faésessment register, and the amount of the tax payable must

'be'enfered into the assessment register.

38 In terms of section 65 (9) returns of the income is based
- on the amount of gross income. Nothing in the Act as such
" shows how gross income of the taxpayer becomes income.’
“for assessment purpose in his return for the assessment
~of the tax. See however form of returns, Form C to M..
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follows therefore that tax payable is notﬁ an

It

”assessment.39
fﬁv:glf"this interpretation is correct this is a fundamental
Q,ﬁdeparture from the definition of assessment in section 49 of

r’ffﬁct'ZBAdf 1914, where an assessment meant both an estimate

?ef-inceme and the tax imposed on such income.

i“ﬁThere are three possible interpretations.

 %»Interpretat1on 1: An assessment is the taxable income as
- “determined by the Commissioner.

S ﬁlnterpretation 2: An assessment is (a) the taxable income as
" ..determined by the Commissioner and (b) the tax assessed on
i‘such taxable income by the Commissioner.

v

-._S]Intergretation 3: An assessment is the determination of the
ctax itselif .40

Vf:{2;2.2.1.3 Objections to the assessment

»i{_isectien,SZ.(l) reads:

" .. Objections to any assessment made under this Act may, within

~twenty—-one days after the date of the assessment notice, be
Tiade in the prescribed manner and under prescribed teras,
by any taxpayer who is aggrieved by any assessaent in- which
~he is interested.

”39 The termino]ogy used Iin section 65.(1) "........ returns
.2 for the assessment of the tax...." 1{s difficult to
2 . interpret in terms of the above The following
Vf;y,‘ suggestion is made: the determination of the taxable

O - ifncome is the assessment, such assessment is made in
‘order to assess the tax.

;- 40 There is a strong argument for this view. For example in
... section 65 the terms "returns for the assessment of the
“t%;f;=1g;" is used. The particulars of every assessment in
t section 72 (1) would then not refer to any assessment
"but to the information which enabled the Commissioner
to make his assessment of the tax.




“'Section 82 (1) is identical to section 23 (1) of Act 28-of
1914,

“The interpretation of assessment is, with respect, not-

v 'clear.

2.2.2.1.4 Burden of proof on objection to the assessment

{;EQen though the marginal note of section 83 reads "burden of
”fpfoof as to exemptions, deductions or abatement 'f;ah& is
:3dehtical to the marginal note of section 46 of Acfﬁié of
f>1914, the content of section 83 is different as follows: -

AfTHe burden of proof that any income or dividend is ekémpt
- from or not liable to [thel any tax chardgeable under this

“.Act or is subject or entitled to any deduction or abatement
“shall be upon the person claiming such exemption, non-

2 Tiability or deduction.

Some of the significance of this definition are analyzed

'ﬁ:_béiow.

jqﬂiiﬁl Dividend has been included.

‘  3{b)v"The tax” has now become "any tax chargeable under This

,QAct"’ This Act means, it Is submitted, Act No 41 of 1917

'*H~;All other previous income tax Acts are excluded.

ATl other Acts or laws administered by the Commissioqef of

'"ﬁfTaxes or a Deputy Commissioner of Taxes are excluded.

‘;;The’ language used in the Act makes this clear  5éyond

doubt 41

J_41 For a contrary approach in tax legislations see for - -

'~ instance section 103 of Income Tax Act 58 of 1962 which
. deals with the issue of previous Income Tax Acts and

-~ other law administered by the Commissioner.

~Thus 1n terms of Section 103 (a) previous income tax
;]Acts:are specifically inciluded, and in terms of section
+-'103 {(c) @any other law adminis 1ered by the PR
. Commissioner is also specifically included. e



th,fdeows therefore that whereas in terms of section 39 of
1acf 28 of 1914 it could be argued that the burden of proof

“had to be discharged in respect of the law, which 1is

'TFQfgéhera]; now in terms of section 83 of Act 41 of 1917 ‘the
.burden of proof is only of consequence where the tax is
'ifi :éhargeaﬁle in terms of the Act.

"3f 'If‘the tax is not chargeable under the Act, section 83 does

g}jnpt impose any burden of proof on the taxpayer.

" {c) In terms of section 6 of the Act, there is now a total

'?waatutory‘procedure.
:The partial procedure of Act 28 of 1914 has now bécomé the
‘total procedure of Act 41 of 1917.

x)ﬂ§hedber profit as a separate entity within income has been

“leliminated.

ﬁ ?£Afgréaf'number of cases still deal with income as if 1fvwere
'i<{p;bf11; - Many authorities confuse both concepts. It is
;”ﬁféQbhitted'that if the term "income® were used in térﬁs of

'? mjts statutory meaning some of the confusion and difficplty

Zipiﬁé,areffacing to day with the concepts capital, ”1ncone5=and

“burden of proof would be of less consequence.

ﬁI{'isfimportant to note that "income" in section 41 of the
;ﬁéi}does_not mean exactly the same as "income" in tefﬁs of
fthe corresponding section 39 of act 28 of 1914.

;Prbfif is no longer part of income as a separate entity.
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83 deals with burden of proof at the objé¢ti§n

gécfion
,éfageQVSection 83 is positioned Jjust after section 82 which
Jdéé]sxﬁith objections. Section 84 deals with appeal, after
iihe objection stage. The onus of proof on appeal 1S-dealf
awith separately in regulation 40.

?The burden of proof imposed on the taxpayer on objectfén in

5ﬁerm§ of section 83, is entirely different from the buﬁden

"’ffof. proof imposed on the taxpayer on appeal in terms of

~§egulation 40 .

{f{,that section 83 imposes a burden of proof on the taxpayer at
;ffhe objection stadge is, without a doubt, the view taken by
1~f;the In]and Revenue Department at the time.

!;;fln the departmental instruction issued on the Income tax Act

“’f¥:N0‘41 of 1917. *® section 129 states :

;The'burden of proof in support of any application for any
-reduction in assessment rests with the tax-payer {section
-eighty—-three of the Act)

iis_isjiherefore absolutely clear that the Inland Revenue
'fDepartment s interpretation of the Act and departmeﬁtal

\;1nstruction is that section 83 refers to the objection

fsfage;43

.- 42 Union of South Africa Inland Revenue Department. Income
'ﬁ Iax 1917 as amended together with Regulations, S

.. Interpretation and Departmental Instructions. Published
foerepartmental use only. 1923. Page 164 section 129

43 Of .course the Inland Revenue Department’s views and
' 1nstructions do not have the force of legal s
~precedent!




STAGE 2
‘APPEAL TO THE SPECIAL COURT

2,2.2;2.1 ‘Nature of the assessment subject to appeal

“iSectiOn_84 (1) is identical to section 24 (1) of Act no 28
g;fflgl4; What is appealed against is the decision of the
:f{éémmfés3oner as notified in his notice of alteratibh,
;;;ﬁeduction or disallowance of an objection to an assessmént.

%fﬁé téxpayer may denerally appeal against any decision of

.tﬂffheACQmmissioner which is subject to objection and appeal.

f{:n2;2;2.2.2 What are_ the grounds of appeal

'?”The_re]evant part of section 84 (3) is identica],_td'ihe

- relevant part of section 24 (3) of Act No 28 of 1914.

 32§2.2.2.3 Burden of proof on appeal to the Special Court

. Regulation 26 of the Act which 1is virtually identical to

% regulation 40 of Act 28 of 1914.

ff [jﬁefé;ére however some significant changes. co
ﬁﬁﬁiThe 5é5d5ng "OBJECTIONS AND APPEALS" becomes "APPEALé", It
,;gieg ﬁowfquite cltear that the section deals with appeals only
""f'fand not with objections.

, ”_,,Regulaﬁon 26 differs from regulation 40 of Act No 28 of

"v31914 as follows:

‘.. ‘The general practice and procedure of the Special , Court

.Y;C6drt~ in so far as the same is applicable, and the .burden
~of proof that the assessment is excessive shall lie on the
appellant. ST
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‘"shall .be that of a [Court of a residentl Magistrate [,1 ‘s
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2.2.2.3 STAGE 3
" ~ APPEAL 10 THE SUPREME COURT

2.2.2.3.1 Appeal from the Special Court
" Regulation 39 reads:

{%CASES FOR THE SUPREME COURT
o In the event of either party to an appeal requiring ‘a- case
- .to be stated on a point of law, notice in writing shall be
S diven by such party within thirty days after the decision of
“;”the Special Court.

liwfvln térms of section 86 where a question of law arises'in a
.. case before the special court 1t shall, if required in
ﬂfwriting'by any of the parties or may on its own motion,

"state a case for determination by the provincial or‘locai

i'diViSlon having Jurisdiction in the area.

.appeal shall lie to the Appellate Division.
Vx,ihere is no burden of proof in terms of the Act which één or

&idces a]ter the ordinary rules of evidence on such appeal.

-~ It 1s however submitted that the taxpayer will have to

',éstabiiSh where necessary, that he actually did discharge
H’ijthe burden of proof imposed on objection by section 83, and
the burden of proof on appeal to the spectial court in terms

F.;§f~reguiation 26.

2.2.3.3.2 Qther appeals

'f'where the matter at issue is outside the Jurisdiction or

"UfﬁiCOmpetence of the Special Court, the taxpayer can, it is
”ﬂ,%submiited, appeal directly +to the provincial or >loca1

’ﬁf;aivision which has the necessary jurisdiction.
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From the decision of the provincial or 1local division anb
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i%Ihe Act provides a revision system in certain caseﬂ The

-gf;ngiSion system shall be used in those specified situétions.
;f_{fThere is, 1t is submitted, nothing in the Act which prevents

ﬁfjhgvtaxbayer from appealing directly to courts outside  the

ﬁ_ mere]]a of the Act, where the procedure provided by the Act
-{::f;:not adequate. |

gThe ordinary rules of evidence would apply in such cases.
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2.2 .3 ACT 40 OF 1925

@gt.no. 40 of 1925 bears the title:

__,; " To provide for the taxation of incomes and to consolidate
SR and amend the law relating thereto ®

'QThe Act was signed by the Governor-General in English.

 5¢ For.the purpose of section 2.2.3 Act 40 of 1925 shall be

3 ;§féferred to as the Act.

. 2.2.3.1  STAGE_1 _
= OBJECTION TO THE COMMISSIONER'S ASSESSMENT -

';Elﬁ2.2.3.1.1 Hhat is taxed in terms of the statutory formulas
J?ffThe cdnirast in the Act is between the statutory procedure
'Jilio ahr}ve at "taxable amount” and profit as understood by

“~"the Teasonable person.

:fﬂGross income"” is dealt with in section 7 (1) of the Act.
N:}Section 7 (1) is not a general interpretation section. = -

‘E;If7deal§ with the various steps leading from "gross income"

ydb "té*able amount”.
‘#Section 7 (1) of the Act is the statutory formula.

lfi{li also refers to what is included in "trade".4<

‘44 Apart from the definition of trade which unfortunately
. spoilt the balance of the section.




; fhéj,ééfgina]; note 1s 1dentical +to the marginal note of
:_v.“'b'sbl\ecfvianG of Act 41 of 1917 and reads: |
‘:,gbéfiﬁitions for the purposes of this chapter.

r;ft}js important to note the following points about séc;ion 7

of -the AC't :

7“2 (8) 1t is headed For the purposes of this Chapter—45

@The ferms which are defined in section 7 and which aréﬁU#ed
;{n chapter 3 need not necessarily have the game meanth as
;fhey‘have in chapter 2. |
jiigl.Section 7 is not a general definition or interpretation
" “section. Just like Section 6 of Act 41 of 1917 1t deals
'iqurict]y with the steps to be followed in order to dete%mine
_;fhe taxable amount. | |

“ utSection 7 is a statutory formula which clearly 1mposéswthe

“procedure to be observed in order to distill from the "total

”anount"lreceived by or accrued in favour of a persow the
fiakﬁtaxab]e amount” upon which such person shall be taxed.
'f;f(é)  Unfortunate]y the word "trade" 1is now 1included 1in

“;J;sectﬁbn 7(1), whereas 1t was absent from section 6 qf Act

:i#ilof 1917. With respect, 1t would have been preferable . for

ut-}tﬁe’#ord "trade" not to have been mentioned at all.

Tﬂfhé “inclusion of the "trade” in section 7(1) upsets the

3.?bé]ance of the statutory formula.

45 This 1s jdentical with the wording of the equivalent
S section 6 of Act 41 of 1917.
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It is like an ingredient specified in a cooking recipe which
remains on the shelf after the dinner has been cooked to

perfection.

Whereas '"gross income"”, "income"”, "taxable 1income"” and
*taxable amount” are peremptorily defined by using the term
ggggg, the term "trade" is clearly not part of the formulas,
jt is an inclusion explanation.

"trade” includes every profession, trade, business,
employment, calling, occupation or venture inciuding the
letting of any property.

Even though the intrusion of "trade" is unnecessary, section
7(1) of Act 40 of 1925 1is an almost perfect exposition of
the statutory formula. One only has to compare the pure
-.elegance of section 6 of Act 41 of 1917 and section 7(1) of
Act 40 of 1925 with the confused morass of section 1 of Act
58 of 1962.

VGROSS INCOME

The "gross income"” definition 1s very similar 10 +the
definition in section 6 of Act 41 of 1917. There are however
two changes, both of importance. Firstly the definition is
now broken up into parts. The first part deals with what
gross income is, the second part deals with inclusions.

The changes in the first part are as follows:

"gross income” means the total amount whether in cash or
otherwise received by or accrued in favour of any person,
other than receipts or accruals of a capital nature, in any

year or period assessable under this Chapter from any source
within the Union, or deemed to be within the Union,. ...

The "total amount” is now qualified by in cash or otherwise.
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The second chande in the "gross income" definition is the

i'structure of the definition. Whereas in section 6 of Act 41
of 1917 the inclusions flowed into the definition, now the

'eﬂ}71nc1usions are clearly separated as follows:

“and include the following-

'"but the - generality of the definition shall not be deened to
be li-ited by anything contained in paragraph (a) to (f)-

This framing of the definition separating the 1nc]usions
fi:from the rest of the definition is, with respect useful,
‘T;becéUSe'as the inclusions become more complex they can now

W’-te’be'dea]t with as separate entities within the

ff?fémework of the general definition.

:iihc]usion (e) merits some examination.

, “5In section 6 Act 41 of 1917

:,the estimated annual wvalue of any quarters or board or

“residence or any other benefit or advantage of any kind

?ﬂgranted in respect of employment whether 1in money" or
otherwise »

1s the 1nclus10n

‘;;fIn» section 7 (1) (e) of the Act the estimated value becomes
ﬁf the annual value and the qualification whether in -oney or

{;otherwise has been left out. 46

i>46 7(1)'(e) the annual value of any quarters or board or
- j»residence or of any other benefit or advantage granted
, 1n respect of employment;
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. ;Tbé é@hSequence of such slight chandges on the burden of_f'
tfpf@of-to be discharged by the taxpayer are immense.
"Jflffiévpérhaps apposite, in passing, to look at some of ‘the

J.fbfimﬁitcations the change from the estimated value to the

.?énnua] value has produced.

;??;As>far as the Commissioner is concerned he no longer has a

i;a13cretion to estimate the value of the benefit, he must

f?a¢{ua]Jy determine the value. This seems to confer some

‘&dvaﬁtage to the taxpayer.
""H,TAs'far as the taxpayer is concerned he may no longer
.fg}é§timate the value of such advantage, he must prove cléarly

.. the value of these benefit, should he want to discharge an

5f6hus‘0f'proof requirement in terms of 40 of the Act.

biyngo‘egjimate the value of such benefit.

Tﬁe’second step in the section 7(1) formula is "income”.
,%%ﬁeidéfinition is very similar to that of section 6 of Act
"7 41 of 1917. The changes are as follows:

"1“3nCOMe" means the amount remaining of the gross income of
“any person for any such year or period after deducting

" therefrom any amount exempt from normal tax [in the hands of
"“such person] under this Chapter. '

; -5¢~The' éhange is significant 1in the sense that it is
"'fconéeivable that from the "gross income” of taxpayer A it is
*:Jnnow ‘possible to deduct in certain circumstances an amount

ﬁ“}(é*empt-from normal tax in the hands of taxpayer B in ordér o

‘derive the "income" of taxpayer A.




Tﬁe defjnition of "taxable income" has changed considerably.

e

iI}\is with respect clearer and simpler. The changes from the

1917 Act are as follows:

;L"taxable income” means [an amount exceeding three hundred
jﬁpounds for any such period of twelve months] the amount
Wfremaining after deducting from the income of any person all
the amounts { other than abatements ) allowed fas
‘deductions] 1o be deducted or set off under this chapter:.

.fhevlimitation of three hundred pounds for an amount(fo be
. considered taxable income has been removed.

‘TgAvdistinction is made between an amount to be deducted and

~"an amount to be set off.

17The_next step 1s the calculation of the "taxable a.ount?~‘
~- There is no change from Act 41 of 1817.
‘”f"iéxable amount" means the amount remaining after deducting

Q}'ﬁfrom any taxable income any abatement allowed under this
. “Chapter;

Section 7 (2) states:

}The taxable amount shall be the amount upon which the tax to
be paid by any person shall be calculated. .

fhe erding is tdentical to the wording in section 7v6f Act

41 of 1917.
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Theféjié however a chénge in the structure of secti@ﬁl7;of

. the Act compared with section 6 of Act 41 of 1917.

,B?rdividing section 7 into 2 separate parts:

(a).thenstatutory formula section in section 7(1), and .

{b) the peremptory instruction to the Commissioner on the
basis upon which the tax shall be calculated in section
ipetﬂct’has achieved an almost perfect, clear and logical
§tétutofy formula.

'There:is; as has been mentioned above, the criticism that

~-5f-e;‘('én though the word "trade" 1is not defined as a mean

Qéfinition it would have been preferable not to havé:been

 ,;7ménti6ned there at all.

NfTThe.following simplified basic statutory formula<” based on

i'section 7(1) is suggested.

It'éhoﬁé'clearly that the statutory formula is the obverse
5?i}6f,thé burden of proof formula.

\“;TTheHCAmmissioner must assess the tax payer in terms'6f tﬁe

formula.

AN

f ihe taxpayer objects to the assessment on the premise that
ﬂjfihe assessment is not in terms of the formula.
”}:The taxpayer must discharge the burden of proof that some of

'

Mi‘gthe'Steps have not been complied with.

f;‘THe statutory formula will be discussed in deta11'~‘ 
. in the treatment of Act 31 of 1941.
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fﬁe réiat1onsh1p between the steps of the formula fn:}grms
é;fsection 7 and the burden of proof in terms of sectipnv57
i;f# as follows: S
léfatﬁfory formula Onus of proof fornula f 
.a(}), Gross income step {1) Not 1iable

Receipts or accruals of a
capital nature excluded

XZ)*;Incdne step {(2) Is exempt fromx"
7. "6ross income less '
~exemptions

’ '?(31 :Taxéble income step (3) Subject to deduction
o -~Income less deductions Subject to set off

;ﬁ(4) "Taxable amount step (4) Subject to abatément
... Taxable income
‘less abatements

" The relevant onus of proof requirements to be discharged by

“the taxpayer in terms of section 57 of the Act relate tb

»eéiémption, non liability, deduction, abatement or set off.

"% These five terms have been highlighted in the statutory

.. formula above.

'lWhéreas in the summary above the relationship betweenl;;

53§tatutory formula and the onus of proof formula was based

-; k§nvthe steps specified in section 7 of the Act, 1t may be

ffiﬁteresting to summarize the relationship based on the-

“.steps of the burden of proof formula.
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STAGES OF SECTION 57

(1) NON LIABILITY STAGE

: - 'GROSS INCOME IS Total amount received or

accrued from any source ‘
other than receipts or accruals
of a capital nature but
including certain amounts .
clearly specified

(2) EXEMPTION STAGE

© INCOME 1S 6ross income less amounts
exempt from normael tax

(3) DEDUCTION AND SET OFF STAGE

:‘TAXABLE INCOME IS Income less amounts allowed to
LT be deducted or set off '

(4) ABATENMENT STAGE

f'TAXABLE AMOUNT IS Taxable income less abatements
. allowed. '

Tax to be paid is ca]culated on
taxable amount

1;’Section 7(1) of the Act is truly an outstanding model. of tax

]egis]ation as far as the statutory formu]ation is

(Vg'concerned.

“Qijhere are however a number of minor issues which need

‘:clarification.

--{a) This procedure in terms of section 7 (1), is only‘for

4 gthé»purpose of chapter II of the Act. It is not entirely

. clear how 1t applies to chapter III part III which deals

- with objections and appeals.

'fiﬁﬁ(b[;~'whereas quite clearly "gross income", "1ncop¢"lnand

ffﬁta*able income" are amounts related to any gerson,}ﬁhefe'is

no mention of any person in "taxable amount”.

H
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f;é?ifntérpretation that the taxable amount is’ not
é;iéUIafed on "the taxable income of any person”, but"tan
"?éy;a1éh]ated on "any taxable income", in the senseifbaf a
pérsén may have more than one taxable income is perhépg far

j“?etthed.

umﬁ<1¢-1§ suggested that in the definition of "taxable amount”,
}he wdrding "from the taxable income of any person” would

_Qhave been clearer than "from any taxable income”.

.92.92.3.1.2 What is an assessment

?:Aséessment is defined ({interpreted]l] 1in section 72 as
< follows:
“]'f"aSSessnent“ means the determination of an amount upon'which

_iifﬂ*any tax'leviable under this Act is chargeable, and includes
7 :,the determination of any loss ranking for set-off.

"%5f Th1s'def1n1t1on is of great consequence.

”:Zin“section 49 of Act 28 of 1914, an assessment "shall mean

frén estimate” of the amount of income liable to taxation.

"The“word determination clearly eliminates the right

" -of the Commissioner to estimate, unless this right is-

| 4é;f§be¢1fically specified in the Act. ,
£f23t~1s-submitted that the amount liable to taxation is to be
iﬂdeiermined strictly in terms of section 7(1) of the Abik;
riSection 7(2) of the Act refers to the taxable amount,véé;the

7‘amount_upon which tax is to be calculated.

1“It'is submitted that lax leviable in the definition ofv_n

'Massesément in section 72 of the Act has the 'same meaning as

B B

'ﬁté? to be paid in section 7(2).



The determination of a loss ranking for set-off {is a]§6A 
T::;fg'_\.n‘a'sses_sment.

‘fjHowever the amount of the tax, which was an assessment in.

’?%;ﬂtermsfof section 49 of Act 28 of 1914, is not an

- assessment.

'Néifhef is any rgturn required by the Act, an assessment.

B Section 46 (3) 1s similar in effect with section 72 (1) of

{:Act 41 of 1917.

y*é?{Section 43 (3) reads:

_}‘.'Upon entering any assessment the Commissioner shaH give
o motice of the assessment and of the tax payable thereon to
. the taxpayer assessed.

277 Just as in the 1817 Act there is a clear distinction between

' assessment and tax payable. Tax payable is not an asse#Sment

fn'terms of the definition in section 72.

*ff?;Sectjon 46 (3) reinforces the above distinctign, by
ijféeparating notice of the assessment from notice of 1he“tax
%fiff §éy5b]e;
e One of .the consequence is that the taxpayer who objé?ts to

'5”; &he.assessment cannot object against the amount of th§ fax

‘if;bayab]e.
i?in terms of section 7(2) the tax to be paid is ‘calculated

f”ﬁpoﬁ the "taxable amount”.

o In terms of section 46(1) every “taxable amount" shall be

és#q#Sed by the Commissioner or under his direction.

R
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fTﬁeALCdmmissioner shall enter the particular jgflvthe

{‘aséesément and the amount of the tax payable thereoﬁ.into a

v‘ﬂffegisterv of assessment and the Commissioner shall give

f fﬁotice of the assessment and of the tax payable thereon to

 the téxpayer assessed. 48

?”55 The distinction between the assessment and the tax ﬁayable

L . thereon, is also relevant because nothing is stated -about

z“xhow tHé tax payable is to be calculated. An éssessmentﬁis a
5% determination, the tax payable on the assessment could be an
;Q.é811Mate. :
VEvenA fhough in terms of section 72 an assessmehf “is a
 detebmination, vet in terms of section 43 (lﬁivthe

--Cohmissioner may estimate the taxpayer's\"taxab]e incoqe“ in

‘”*”‘iwovsftuations; (1) where the taxpayer makes defauif in

'" making é return, or (2) if the Commissioner is not séi{sfied

~~wifh fhe return of the taxpayer. |

»_waeyér._in terms of section 7 (2), 1t 1is the  ﬁtaxable

'Vggodqiﬁfand not the "taxable income"”, which shali_be the
\am;unt upon which the tax to be paid by any person sh$]1 be

ticg]Culafed.

:‘If'féllows that as "taxable amount” is "taxable inconé"ﬁiess

f¥§bateménts, that therefore the Commissioner cannot 1ﬁ terms

% . ‘of the 43(1) of the Act estimate the amount. of the

:‘abatemeht.

" 48 Section 46 (2) and 46 (3)
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'2;2,331;3 ObJjections to the assessment

ftS?CfionfSG.l reads:

- Objections to any assessament made under this Act may, within
twenty one days after the date of the assessment notice, be
made, in the manner and under the terms prescribed by this
Act by any taxpayer who is adggrieved by any assessnent in
whlch he is interested.

zySection 56 (1) of the Act is identical with section 82 (1)

. of Act ‘41 of 1917.

~-.2.2.3.1.4 Burden of proof on objection to the assessment

;ﬁTHe Marginal note to the burden of proof section 57 reads:

 ;,The burden . of proof as to exemptions, deductions or
- abatements. ‘

*'mﬁ;lThe wording of the marginal note to section 57 of thé Act,
fif?S virtually the same as that of the marginal note of
7. 'section 83 of Act 41 of 1917.4s

Vf{?Tﬁé changes are, it would seem, of no consequence; burden of

. proof becomes the_burden of proof and abatement becomes
'?¥§ abatenehts.
f’gaThe content of section 57 is however dramatically different:

,ﬁ‘\The burden of proof that any amount is exempt from or not
©.° }iable to the tax chargeable under this Act or is subject to
-+ any deduction, abatement or set-off in terms of this Act,
> 'shall be upon the person claiming such exemption, non-
‘11'_liabiiity deduction, abatement or set-off. 50

"‘ff49.The burden of proof as to exemptions, deductions or.’
. abatements.

5¢ The burden of proof that any [income or dividend] amount

~ is exempt from or not liable to [any]l the tax chargeable
. under this Act or is subject [or entitled] to any - .. .

deduction [or], abatements or set—off in terms of this

Act, shall be upon the person claiming such exemption,

7 non liability [or] . deduction [.] , abatement or set

.- —off. e




fﬂéﬁma}n chénges from the 1917 Act are as follows: Jf,j
!Léerhe,term "amount” has been substituted for "incohééisﬁ
ﬁ’;,_section 7 (1) of the Act.

| "Income and dividend” in section 83 of Act 41 of 1917

‘has been altered to "amount". N

fn taé case of Deary v CIR {1920 CPD 5411 the taxéayers
'ﬁ £§ntentéd' that where an accrual was, part in payhédt of
: ?Q§ap1ta], And part in payment of income, the onus offﬁfoof
‘ﬁ.h?;rested 6n the Commissioner to make the apportionment.
? The contention was upheld by the Court.
It»wou}d seem that the changes in the wording from f}ﬁéome

'._Or dividend, to amount” in section 57, and from "1ncbhé“jto

ﬁ‘"éhount" in section 7 (1) of the Act were made in order to
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e]ximinate the onus which the Commissioner has to bear in.

nigtprms‘of the Deary decision. It is correct to state iﬁai in
”"*;{hé. case of a payment, which 1is part capital and ;ﬁért
'@; 1n£ome;jthe Commissioner will no longer have to béaf“the
%tflohus-qf proof of apportioning between income and capifa{;

"'If.is Submitted, that while it 1s correct that whefé an
 1quunt, or part of an amount, is not income the’nﬁurden
"iﬂ fséing the taxpayer is more onerous; however where 1nC§me is

Iinot,an amount the onus imposed in terms of section 57 is of

- no relevance. Whether it is conceivable for income not to be

"‘fan'amount depends on the meaning of the concept amount.

" Amount s not defined in the Act. It is submitted that

"amounfnhere does not mean a quantum but rather a part of :




‘““f:ib) Section 30 of Act 28 of 1914 refers to "the tax".

‘x-5 'Séct1on 83 of Act 41 of 1917 refers to "any tax"b

Section 57 of Act 40 of 1925 refers to "the tax" -

't The term "any" includes more than the specific "the", 1t

Xuz{would'include tax imposed by acts other than the Ac&ifwere

'fv.;f}f not qualified by “chargeable under this Acf". B
'”fj:fhe implication of the change of meaning brought abOQt by
H??fﬁé substitution of the [1917 Act] for any is difficulit to
; faih§m. |

: i ;'ig1 The term "abatement” has been added to the second
o part of the sentence.
'”ﬁﬁlt fs now without doubt that it is the taxpayer’s burdén of
proof to establish abatement. This has clarified a

4};fdifficu]ty inherent in section 83 of Act 41 of 1917.

has been left out.

f-iﬁi{IFOIIOws therefore that whereas previously the iaxbéyér's
'arilhbyrden of proof was relevant where he was " subject or
nggfgnfitled " now the burden of proof is relevant only where

:  3;fhe?1é "subject". A person is subject to a disadvantqgé but

is entitled to a benefit.

Q;There'seems to be no authority on this point.




Uﬂjgflf-is'submitted that if it is accepted that "entitled to" is
" “not 'synonymous with "subject to" that the taxpayer’'s

{fﬂburden~of proof is to that extent alleviated.

" {e) Set-off has been included for the first time in the

:burden bf proof provision.
,i?QIn terms of the definition of "assessment” in section 72 the
f deterhinat1on of any 1loss ranking for set-off is an

‘assessment.

‘{(f[ The words "tax chargeable” clearly imply that the burden

‘}féwhich .the taxpayer has +to discharge 1is not 1limited to

A-"incdme tax". 51 The burden of proof imposed in terms of
. section 57 relate to establishing that any amount is exempt

”;7 ;from the tax, provided the tax is chargeable under the Act.

”3; (9) Where the issue whether profits realized by the sale of
”?falénd ére or are not of a capital nature, rests upon the
TW$ conduct of the taxpayer then the onus of proof of advancing

""" such evidence rests with the Commissioner.52

Bchberg v Commissioner for Inland Revenue (5 SATC. at
- pade 102 1931 AD)

b2 Commissioner for Inland Revenue v _Scott (3 SATC 253
1928 AD). This was the full bench decision of the:
Natal Provincial Decision. This particular point wa
“however not decided in the AD. C
~Commissioner of Toexes v South Deeps, L.1d (1918 AD .606)




e EEERYE
CAfi{Théfehis a presumption that any receipt or accrual which is
iif;fhe result from an ordinary change of investment is of a
E"4“:.;"'2_j?"‘(:.axpi’"‘ta] nature. It is for the Commissioner to estab]ishfthatl

b»fffit_isfnot of a capital nature.

9 .2.2.3:2  STAGE_3
ST APPEAL T0 THE_SPECIAL COURT

*::q2.2.3.2.l Nature of the assessment subject to_appeal

v;:ﬂ}5Section 56 (4) reads:

. 'On receipt of a notice of objection to an assessment the
"~ Commissioner may reduce or alter the assessment or may
" disallow the objection and shall send the taxpayer notice of
- ”_SUChTalteration, reduction or disallowance, and shall record
- in the assessment register any alteration or reduction made
"in the assessment.

"f_fThis:section is identical to section 23 (4) of Act,28 of

,;’”'1914 and to section 82 (4) of Act 41 of 1917.

'ij‘;?Sectidﬁ 58(1) reads:

S Amy  taxpayer dissatisfied with any decision of the
. Commissioner as notified to him in terms of sub-section (4)
. of section fifty-six of this Act may appeal therefrom to a
.. special court for hearing income tax appeals, constituted in
., accordance with the provision of this section.

K There is a change from the wording of section 54 (1) of Act

? ;j{41.of 1917. The Commissioner’s decision becomes any decision

@~7E of the Commissioner. It would seem that the range of

"ﬂ  objecfions to a decision by the Commissioner has been

'3gw1dened as a result.
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“'The implication of the change seems however minimal, as
‘v&ffseciion 58 (1) refers to section 56 (4) which is identical

. to section 82 (4) of Act 41 of 1917,

“,Jﬂfh'the case of an appeal to the Special Court his éppea]
fﬁliies against any decision of the Commissioner.53

'fiffAnyﬂ_"decision of the Commissioner" is qualified by "as
‘fffno{iffed to him by in terms of sub-section (4) of section
' 1ﬁfifty— six”. It would seem therefore that'decision means

::fhé.notice of the altered, reduced or disallowed objection

‘f{?;ent,to the taxpayer by the Commissioner in terms of secfion
asm.

'ﬂ Tﬁe term decision does not increase the scope of the concept
3Ef?§g$eS§ment, nor does it increase the scope of the ta*paYer
'ikjﬁight of appeal.

. 2.2.3.2.2 uhat are the grounds of sppeal
Section 58 (7) reads:

‘fi?iﬂt any such appeal the taxpayer shall be limited to the
. .grounds stated in his notice of objection.

 1%¥£fhe identical wording is found in section 84 (3) of Act 41
ot 1917,

 ?l&iThe grounds specified are those mentioned in 56 (3).5<¢
"fgiit, is submitted that the dgrounds here mean the evidence

‘hgzﬁhich the taxpayer brought forwards in his objection to the

. assessment.

.53 Section 58 (1)

5? : Every objection shall be in writing and shall specify
"~ in detail the grounds upon which it is made.




145
“¥ If is also submitted that the taxpayer in specifyihg in
‘A*detail»the grounds for his objection to the assessment has

. to discharge the onus of proof in terms of section 57.

M“ff¢2.2.3.2.3 Burden of proof on appeal to the Special Court

'.;ffRegu}ation 8 of Requiations under the Income Tax Act, 1925

‘Qf[No 1518 1925 4th September, 1925} is virtually 1identical
= with regulation 26 of Act No 41 of 1917 as far as the first
ftf_part'which deals with practice and procedure.

7'545AThe burden of proof part has been omitted.

'"5fj€Tbe changes in regulation 8 of Act No 40 of 1925 as compared

‘ffﬁith regulation 26 of Act No 41 of 1917 are as follows:.

5 . Save as in these regqulations is otherwise provided, [T] the
> - general practice and procedure of the Special Court shall be
- -that of a Magistrate’s Court in so far as such practice and

" procedure are applicable. [, and the burden of proof that
- the assessment is excessive shall lie on the appellantl:

&YVF§r‘the short period between Act 41 of 1917 and Act 31ﬂof
°;1f31941 ihe taxpayer/appellant did not have to discharée on

 xL§bpea1 the onus of proof that the assessment/decision of the

éfft§mmi§sioner was excessive/wrong. )
jf&?it is submitted however that though on appeal to the spécial
“";Cburt the appellant will not have to discharge the onus of
'Aggéstablishing that the assessment was excessive, yet he w11l
©“still . have to establish that he has discharged in his
'f }?o53ec£1oﬁ to the Commissioner’s assessment the burden 1in
4fj3ierms of section 57 that the amount appealed against was not
ﬂ?iyﬁaﬁle- or exempt, or that 1t was subject to dedﬁétion

‘*f;ébétement or set-off.




" It is peremptorily stated in section 58 (7) that at any such

.7@ﬁ 5hpea] the taxpayer shall be limited to the grounds sfated

" in his notice of objection. As the defendant cannot bring

" "new evidence, all he can do is to demonstrate that he had
Ji}djscharged, in his objection evidence, the burden of proof

.gjh terms of section 57.

. “’Section 58 (13) states:

‘:VLSubje&t to the provision of this Act, the court msay order
' any assessment under appeal to be amended, reduced or
confirmed, or may, if it thinks fit, refer the assessment

back to the Commissioner for further investigation and
- assessment .55 -

o The new power of the court to, if it thinks fit, refér the

.. assessment back to the Commissioner for further

\fiiinvestigation, may have iittle relevance for the

hiinterpretation of section 57 of the Act, but will .be of

4"f‘c50c1a1 significance for the interpretation of section 78 of

‘ﬁAct 31 of 1941 and section 82 of Act 58 of 1962 .

}1"]55j Section 84 (8) of Act 41 of 1917 only allows the
» special court the following power:

The court may alter, or order the alteration of, the
assessment book in accordance with the decision given
on any appeal......
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' 2.2.3.3  STAGE 3
~ T APPEAL_TO THE SUPREME COURT

"QV2.2.3;3.1 Appeal from special court
vlfﬁRegulat1on 20 1is virtually similar 1in 1{ts effect, as

. regulation 38 of Act 41 of 1817 as follows:

AUYCASES FOR THE SUPRENME COURT

. In the event of either party to an appeal requiring a:case
*jj}ofbe stated on a point of law, notice in writing shall be
- " . given by such party within thirty days after [the decision
.+ -.of the Special Court.]l_the date of the notification_ issued
... by the clerk of the Court advising the parties of the
“«.decision of the Special Court. :

ﬁiihis  ¢hange protects the partiy who wants to appeal where
5ithé§e’1s late notification of the Special Court’s decision.
;;QThe ré]eVant date is now not thirty days after the deéfsion
: i{;téf‘ ihe. Special Court but thirty days after the 1issue of
‘“ﬁ@~n$ti%jc$tion of the decision.

&:ﬁ}fhere‘1s however an important situation which has not been

'{il;,dea]f.with: the difference between the date the notification

fjs'issued, and the actual date of notification.

It 1sg'submitted that the taxpayer <could be seriousiy
Mfgﬁﬁrejudiced if thirty days after issue of the notification,
“-“f;hg_;hasf in fact, through no fault of his own, not been

" notified.

. There is no mechanism in the Act to protect the taxpayer 1in

ﬁ§uch ‘a case over and above the discretion of  the

f CQmm1ss1Qner_h1mse1f.




2 Therefore the taxpayer prejudiced in such circumstance can
‘3f appea] directly to the Supreme Court. The ordinary rules of

‘a“-eVidénce will obtain. The burden of proof section and

'tregulafion of the Act are only relevant to the Act itself

and cannot bind the Supreme Court.

?”ZfAS' an:appeal from the decision of the Special Court can
S on]y.be on a point of law, the burden of proof provision of

Agﬁ?iection 57 of Act do not apply.

" 2.2.3.3.2 Other_appeals

"1jThe'Aci provides for an appeal procedure from the decision

«f;jof the Commissioner in certain circumstances.

:‘iThere are two issues which are of importance:;

L “a) is the appeal procedure the only legal avenue open to the

-ftéXpayer, and

;. b) where the circumstances for the appeal procedure in terms

‘?ijflthe-Act are not present, has the taxpayer any Jjudicial

" legal rTecourse.

.3thzis submitted that even where the taxpayer is afforded the

uyJ?r3gbt of objection, and appeal to the Special Court 1in
fﬁ;§'térms of the Act, 56 that if the appeal to the Special Court

’Ef'f{sfnot' peremptory 57 an alternative direct appeal to the

'fsqpreme Court may be available in some circumstances.

"5;555” See section 58 (1) of Act 40 of 1925

“: 57 Such prohibition might in any case be ultra vires.

e
N
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x%;;Sgction 58 (1) states that the taxpayer may appeal 1t does
';f;nof state that the taxpayer shall appeal. This confers a
'iia}f3ght,53 1t does not impose an obligation.

fﬁf% where‘ the Act provides that the taxpayer may appeal and

e pfovides a mechanism whereby he shall appeal, then the

ﬁj?ipayer if he decides to appeal must appeal through the
:imeéhanism provided by the Act. Where the Act provides that

‘ai;fthe taxpayer may appeal, but does not provide a mechanism

izwhereby~he §Q§ll appeél, then the taxpayer can appea]}using
*Ef?[tﬁe'appeal procedure outside the Act.

.fé; Nhére'thé Act does not provide the taxpayer with the right
‘Qg;?of_appeal,'then even if the Special Court were competent to
» ff?;ﬁéar such appeal, the taxpayer can appeal using the
VifftméChahism provided outside the Act.

'k?fThus?where the taxpayer 1is not afforded an appeal recourse

"iffin terms of the Act, it is submitted that an appeal. to the

*”ESQpremé'Court cannot be denied.

ﬁTﬁgslié of relevance for our purpose, where the assessment
fi$ in"1erms of a discretion of the Commissioner, which is
A:j¥fnét subject to objection and appeal.

fu ;;ﬁ>the.case of a direct appeal to the Supreme Court, whe{her
_i; on'é qpestion of law or a question of fact, the burden of
._;;fbroof 3n terms of section 57 of the Act are of no relevance

 }?7ahd thévordinary rules of evidence apply.

'T; 5B-' Subject to those cases where the Act states that the
... . taxpayer shall appeal.
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ACT 31 of 1941

. “Act 31 of 1941 bears the title:

 'To-prov1de for the taxation of incomes and to consoiidate
and amend the law relating thereto.

"‘-This Qording is identical to that of Act 40 of 1925.

“ The Act was signed by the Governor-General in English.

©“'For the purpose of section 2.2.4, Act 31 of 1941 shall be

" referred to as the Act.

-~ % 2.2.4.1  STAGE 1

OBJECTION TO THE COMMISSIONER’S ASSESSMENT

N:E§: 2.2.4.1.l - HWhat 1s taexed in terms of the statutory formula

ﬁ"5The Act taxes the taxable amount of the taxpayer in terms of

'5ﬁfa_ statutory formula, the steps of which are clearly

 f;spec1f1ed in section 7 of the Act.

Mf(Section' 7 of +the Act 1s not a general 1nterpreiation

IQISection,59 It 1s the basic framework of the s{atutory

formula.

,If is unfortunate that, Jjust as in section 7 of Act 40 of

:]gx1925 there is an inclusion definition of "trade", which is

‘:ﬂnof no relevance whatsoever; the term 1trade does not appear

...anywhere else in section 7.60

 '5?; Section 1 is the general interpretation of the Act.
"_éSO' With the proviso that section 7 (d) as amended by Act
26 of 1943, section 2 contains the words trade marks.
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,;;E.Th{s} to an extent, disturbs the beautiful harmony 6? the
Z_étéfﬂtqrv formula framework, so carefully assembled in

' section 7 of the Act.

4"Jus‘t as in the case of section 6 of Act 41 of 1917 and

A’;_Secﬂdn 7 of Act 40 of 1925, the definitions aretclearly

‘ilimited for the purposes of Chapter 11 as follows:

" pefinitions for purposes of Chapter 11

117- FOr ihe purposes of this Chapter.

,,} 2.2.4.1.1.a Gross income

"»ﬂ'For the purposes of chapter II gross income is defined as

tuf'fo]lows:

"’ﬂiﬁ gross income " means the total amount whether in cash or
otherwise received by or accrued to in favour of any person,

.. excluding such receipts or accruals of a capital nature as
. are not receipts or accruals referred to in paragraphs (a)
~to (h) hereunder, in any year or perijod assessable under
.4 this Chapter from any source within the Union or deemed to

_be to be within the Union, and includes the followings—

“(a)

. (b)

~{c)

{d)

. (F) o

- (g) .

L (g)bissl

i;;* The definition of "gross income" in section 7 (1) of Aci'40

" of 1925 is similar.

/61 .pdded by Act 34 of 1942, section 2.




i fhe changes are as follows:

'hﬂ “gross income" means the total amount whether in cash‘of

-jotherwise received by or accrued to or in favour of any

”53ﬁperson, [other than] excluding such receipts or accruals of

*a capital nature [,]1 as__are not receipts or accruals

‘qﬁfreferred to in paragraph (a) to (h) hereunder, in any vyear

or period assessable under this Chapter from any source

*F,,within the Union or deemed to be the Union, and includes the

7 following-

f}%The difference between the two definitions is fundamental

7fﬁffor the purpose of the burden of proof concept.

.ﬁIn terms of section 7 (1) of Act 40 of 1925, receipts or

.accruals of a capital nature were never part of gross

" “income. "

7 !(§In terms of clauses (a) to (f) of the definition certain

““'specific receipts, accruals, benefits, advantages = and

éjj”ahounté ranking for redemption in terms of section twenty-

3€-fhree'of the Act were included even though they might be of

T a capital nature.

 j  In terms of section 7 of Act 31 of 1941 receipts or accruals

" of a capital npature are part of the total amount.

'JQQBY‘excluding receipts or accruals of a capital nature one is

7ﬁ;ﬂlef1 with gross income. Certain specific receipts, amounts,

’ﬁﬁawards'; contributions etc are in terms of clauses (a) to
 (5) of the definition included in gross income , even though

~ they might of a capital nature



,'7fIn terms of Act 40 of 1925, gross 1income 1is the total

isdf a capital nature, but includes some amounts which are

o+ defined and which might be capital in nature.

' iTherefore no receipts or accrual of a capital nature formed

7 part of the total amount of the gross income.

2In.terms of Act 31 of 1941 capital receipts or accrual are

I?ggxciuded but some amounts which are defined and which may be
“.capital in nature are included.
"T:Therefore recelipts or accrual of a capital nature are part

.  f:°{ the total amount of gross income.

27 1925 ACT

'";;GROSS.INCOHE: Total amounts in cash or otherwise receiyed

and accrued which are not of a capital nature.

71941 ACT

f“?fTOTAL AHOUNT: Total receipts or accrual in cash or

otherwise. [including receilpts or accruals of

a capital naturel

:H~;_GROSS INCOBE: Total amount less receipts or accruals of a

capital nature.

" . Gross income 1is the non liability stage of the statutory

.- procedure.

153
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n1552;2;4;1.1.b Income

';ffiISectfoh'7 of Act 31 of 1941 defines income as follows:

. "™income” means the amount remaining of the gross income of
.any person fTor any such year or period after deducting

... . therefrom any oamount exempt from normal tax under this
" Chapter:

ilﬂThis definition is identical to the definition in section 7

(1) of Act 40 of 1925.

.?Ihcomé is the exempt stage of the statutory procedure.

f"2;2.4.l;l.c Taxable income

. Taxable income is defined in section 7 as follows:
<:;ﬁ5Taxable income®” means the amount remaining after deducting
.. from. the income of any person all the amounts (other than
.. . abatements) allowed to be deducted or set-off under this
”xj; Chapter ;62

 "{-fThis,def1n1t1on is identical to the definition in section

© "7.(1) of Act 4) of 1925.

‘iiugTaxable income is therefore the deduction stage (other than

abatements) of the statutory procedure.

. 82 The words (other than abatements) were not repealed but
R were ineffective in respect of later tax acts. The
analysis is confined to Act 31 of 1941, {1t is '
R impossible to deal with subsequent acts prior to Act
st 58 of 1962 within the limited scope of this paper.:




©2.2.4.1.1.d Taxable amount

-7 Taxable amount in terms of section 7 of Act 31 of 1941 is

;:Qdefined as follows:

fi»;“ Taxable Amount * means the amount remaining after
.. deducting from any taxable income any abatements allowed
‘ under.this chapter. 63 '

"  The definition is identical to the definition in section 7

% (1) of Act 40 of 1925.

AThe term taxable amount as defined in the Act seems to occur
“only twice in the Act:
1) section 6 (1) (e) which deals with additional tax from
7 .gold mining income, and )

;[r2)-section {2) (b) which deals with the abatement relevant
. to such income. '

>}§However, for our purpose, the taxable amount stage 1is
'7fdfﬁcfitical because of the relationship of the statutory

vj”ififofnula with the burden of proof provisions of the Act.

Alfhe Taxable amount is the abatement stage of the statutorz

. procedure.

'A summary of the statutory formula based on section 7 of the
,A;t.follows on the nest page.

Q&he'relationship between the onus of proof provisions of
iséction'78 of the Act and the statutory formula are

", 'emphasized.

. 63 The concept of taxable amount although not repealed
- .~ - became ineffective in terms of subsequent acts prior to
. Act 58 of 1962. In the limited scope of this paper it is
impossible to deal in detail with all the changes which
- occurred between 1941 and 1962.
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"~ -INCOME AS A STATUTORY PROCEDURE

- WITH REFERENCE TO ONUS OF PROOF SECTION 78 OF ACT 31 OF 1941
afF:()l?r1LlL_/\ FROM WEAILTH TO INCOME
hv]ﬁh¢1FEEF2F)F2EE'rJR'T'Ii()hl STEPS

f'l]'GROSS WEALTH RECEIVED LESS: receipts or accruals of no

" OR ACCRUED. ascertainable money value
: EQUALS: TOTAL RECEIPTS OR :
ACCRUALS
The tot gz wealih received
- oroater Lf'"' ’ sou k copver
‘inciuding gre geg pot

J4.*a'e an istertzinable zonetary value,

;fZ] TOTAL RECEIPTS OR LESS: non Unton receipts or
“+  ACCRUALS accruals . :
IS L . EQUALS: TOTAL AMOUNT
AlL receipts or actreals mith
an -ascertzinasle popey value '
frog any scurce whatsoever,
b .31 TOTAL AMOUNT LESS: receipts or accruals
L - of a capital nature
AR PLUS special inclusions
O  Is . EQUALS: GROSS INCOME
. BT receipte or acrrusls with an
N ascertaingble money WJ1"= fros a
L spurce within the Union or
(S 8 geeged to he within the Urion,
. fn zmount must have = sensy valpe
s from & scurce within the Republic :
E 41 GROSS INCONME LESS: amounts exempt from
tax
IS EQUALS: INCOME
U ﬁﬁ":re_elpi: or atrruale x.nt)-, an Q
- 0 ) 3 rt "]g gnrp}dry yaiue from
‘ ‘with he Unior or
_bE’ in the Hr,:rr
pis er acgruals of a
gture but ingluding
rtain apounts ci:ar!y desiribed, :
: OME LESS: Allowable deductions

or set off
FQUALS: TAXABLE INCOME

"6]‘TAXABLE INCOME LESS: abatements
: EQUALS: TAXABLE AMOUNT

I8
‘frcmﬂ less alloﬂ~nie

uuuuuuu

71 TAXABLE AHOUNT LESS: tax calculated on
. taxable amount
IS EQUALS: INCOME AFTER TAX
Taszble incope lesc

abateaents

CINCOME AFTER TAX
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; 2§2.4.1.2. What is an assessaent

~In terms of section 1 of Act 31 of 1941 an assessment is

defined as:

"assessment” means-~
. {a) the determination of an amount upon which any tax
lJeviable under this Act is chargeable; or

{b) the determination of any loss ranking for set-off;

A or ‘

(c) the determination of the amount of the taxable
income or income subject to super tax of a private
company, apportionable among the shareholder of

O such company; 64

'f”Vand 1ncludes for the purpose of PART III of Chapter 11X, any
';jdeternination by the Commissioner in respect of the

- deductions referred to in Section thirteen;

'%TiiThe wording of part (a) and (b) of this definition is

J7virtually identical with the definition in section 72 of Act

40 of 1925.65

;ZfijThe'(c) part of the definition is of little consequence to

" day and will not be analyzed.
'}ifThebimplications of the changes in the concept of assessment
5ﬁf§as defined in section 72 of Act 40 of 1925 are of some .

‘fﬂconsequence

. In the 1925 Act, the determination of an amount upon which

;5taxr1§ leviable is the main thrust of the assessment.

L:54 The (c) part of the definition although not repealed
. . were ineffective in respect of further income tax Acts
. previous to Act 58 of 1962.

"assessment’ means —a the determination of any amount
‘upon which any tax leviable under this Act is '
chargeable [, and] or_(b) the determination of any loss
“ranking for set-off [,] s1or (c}) the determination of
- the amount of the taxable income or income subject to
- super tax of a private company, apportionable among the
- . .shareholders of such company;:




‘aThé determination of any loss ranking for set-off was .

‘;;a]sofconsidered as part of the one general assessment.

'ﬂf;ln .the 1941 Act there is one assessment for the

'determination of an amount for which tax 1is leviable _and
'another assessment for the determination of any loss ranking
v::ifor set of f.

A?f2 2. 4 1 3 Objections 1o the assessment

”Tfsgction 77 (1) reads as follows:

»‘;“Objections to any assessment made under this Act, may,

g fsubject to the provisions of sub-section (2), be made within
" twenty-one days after the date of the assessment notice, in
...-the manner and under the terms prescribed by this Act by any
" taxpayer who is aggrieved by any assessment in which he is
~interested.

/. The wording is virtually identical to section 56 (1) of Act
. i;?40 of 1925. The only difference is the reference to being

‘“?E;gbbject"to sub-section (2), which deals with super tax of

-}Ti;privafe,companies and is of no relevance to day.

‘Séction 77 (4) gives the Commissioner a discretion where

.,fheferﬁs a delay in lodging the objection as follows:

"> ."No objection shall be entertained by the Commissioner which
”-fjis not delivered at his office or posted to him in
‘. .sufficient time to reach him on or before the last day
- oppointed for lodging objections, unless the Commissioner is
gj{satisfied that reasonable grounds exist for delay in lodging
‘!the objectlon.




““The wording is identical to section 56 (4) of Act 40 of -

>”1925,'and the criticism made supra is equally valid here.

"Indeed_it is strange that such an obvious unfair
”5;2»bureaucfatic(imposition had not been debated in the interim
 ;§56 changed in a reasonable manner. The taxpayer must insist
;on,dépehding as little as possible on the discretion of the
: Comﬁ1s§1oner. |
;;f fhe Seﬁond criticism supra is also relevant.

i’i H6w dées one reconcilte the fact that the taxpayer aggrieved

ﬁ3by the assessment in which he is interested need not

“VITheceséarily be the taxpayer to whom the assessment is sent.

”f132.2.4.1.4 Burden of proof on objection to the assessment

" The ‘marginal note to the burden of proof section 78 is
?ridentfcal to that of section 57 of Act 40 of 1925 and reads

"‘géé'folipws:

]f; The burden of proof as to exemptions, deductions or

" abatements.

;;L;Ihe marginal note is mislteading because section 78
“*Q{htroduces a completely new concept which alters the very

'li,SQbSténcé of the burden imposed on the taxpayer.
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"Jf?}*The burden of proof section 73 can be analyzed in two parts.

. part 1 -

Cffhe burden of proof that any amount is exempt from or not

2. 1Tiable to any tax chargeable under this Act or is subject to
.. any deduction, abatement or set-off in terms of this Act
shall be upon the person claiming such exeaption, non-

- Tiability, deduction, abatement or set-off,.........

ih;:iThe first part of the section is virtually identical with

 section 57 of Act 40 of 192566

3?5ijhere is however one chande which might have some -legal

“p.signfficance:

"the tax" of the 1914 Act became "ony tax™ in the 1917

S a’.
Act, which changed back to "the tax"™ in the 1925 Act,
which has now become again "any tax" in the 1941 Act.
The legislator certainly does not make the 1ife of the

_ Jawyer an easy one.
" part 2

i ::The‘new part reads:

and uvpon the hearing of any appeal ffon any

decision of the Commissioner, the decision shall not be
v reversed or altered unless it is shown by the appellant that
- the decision is wrong."”

?;The Qord "and" which Jjoins the two parts together must be

“ interpreted critically.

66

The burden of proof that any amount is exempt from or

not liable to [the]l any tax chargeable under this Act or

-1s subject to any deduction, abatement or set-off in
‘terms of this Act, shall be upon the person claiming
'such exemption, non-liability, deduction, abatement or
set-off [.] . and ........ :




fﬂtjlffis clear that the first part imposes on the tax payer the

ﬁﬁﬁbufden of proving exemption or non liability . It is also
5?? C]ear that any decision of the Commissioner will not be

 u,a]tefed on appeal unless the appeliant establishes that the

”Q‘decjsion is wrong.

‘:QLwhéf-js not clear is the type of decision which is referred
%;ﬁ toL”It is submitted that section 78 should be interpreted
*“J'Strfct]y in terms of the meaning conveyed by {he words used.
"“”;;The word "and" can be and therefore must be interpreted in

Ufixits ordinary sense.

’?*:There aré two scenarios connected with the 1ittle word gl

'@~;Scehario 1

% The Commissioner assesses the taxpayer, in the sense that

. he determines the income subject to tax.

- % The taxpéyer objects to the assessment.

”¥3y,* The Commissioner is not satisfied that the taxpayer has

discharged the burden of proof in terms of section 78.

'w:a*bThe-Commissioner disallows the objection.[decisionl}

ffff Scenarioc 2

S fﬁ*;The,taxpayer appeals against the decision of the

© " Commissioner.

¥ The taxpayer must show that the decision of the
- Commissioner in disallowing the objection was wrong.

T'Unleés-theltaxpayer can show that the Commissioner’s
“-decision to disallow the objection was wrong, the
. Court of Review shall not reverse or alter such decision.
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:f f‘fHé word and marries and entwines the two scenarios, ‘.

"lﬁifhdut diminishing their identities.

:gIt is the decision in scenario 1 which on appeal in scenario

”“ng must be shown to be wrong.

T*ﬁf:The burden of proof in scenario 1 has nething to do with the

‘E;Q;bﬁrden of proof in scenario 2.

"iiThey’ are different burdens of proof serving different
ffifpurposesf
' 0f course ‘in order to show that the Commissioner 1is wrong

“o the taxpayer may have to establish that he has discharged

‘ﬁkniheibUrden of proof imposed in scenario 1.

'7ﬂf5The.term "decision” is related directly to an amount which
"ﬁ?ﬂﬁ_person has attempted to establish is not chargeable or is

3 §hbjett to a deduction.

’@Thﬁs,1 for example, any decision by the Commissioner
i%?té@ncerning 1tability for tax which was not claimed by the
”":5ita2 pafer as an exemption or non 1liabiltity, will not be
Vv :jsubJéét to the burden of proof on appeal in terms of section

 “§~; 78 .of the Act.

:giThe"second part of section 78 shall be analyzed under the

jfﬁufden‘of proof in the Special Court.
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12.2.4.2  STAGE 2
- " APPEAL _TO THE SPECIAL COURT

 2;2;4.2.1 Nature of the assessment appealed against
“Section 78 (1) of the Act reads:

#7989 (1) Any person entitled to make an objection who is
- dissatisfied with any decision of the Commissioner as
~notified to him in terms of sub-section (6} of Section
o seventy—seven may appeal therefrom to a special court for
. hearing income tax appeals, constituted in accordance with
“-the provisions of this section. : :

?"'Thisfis virtually identical to section 56 (4) of Act 40 of

g ;}1925{ There is however one change; the words entitled to

" nake an_objection have been added. This places a limit on
i_who can object. In terms of the 1825 Act, any one

;,dissétisfied with the decision of the Commissioner could

'M{‘appeal}.

\‘ ;; In terms of the 1941 Act in order to be entitled to appeal
%”uinot'only must one be dissatisfied with the decision ofithe

'gCommissioner one must also be entitled to make an objection.

“'Even .though 1t is not clearly stated, it would seem that the

bpérs§n who is appealing because he is dissatisfied with the
Ji dec1g1on of the Commissioner must be the person who had the
‘7;¥fighf to object against the assessment which was disallowed.
¢* it is submitted that there must a link between the person

w”;&ﬁhoﬁhas the right to object against the assessment of the

J;Cohmiésioner, and the decision appealed against.

 ¥fé§en, with this extra requirement there 1s no pronsion

Ef;preventing more that one person appealing against the

'i;decision of the Commissioner.




'fﬂffThere.js no reason whatsoever why a ‘number persons $hould
;ﬁthbt_'have the right to object to an assessment and be
ﬁfiidissatisfied with a particular decision relating to that

} fi?ésse$sment.

 ”j}[Section 77 (6) throws light on the nature of the decision

IE?LapbéaTed against.

23372 {6) On receipt of a notice of objection to an asséésnent

;.. ~the Commissioner may reduce or alter the assessment or wmay

- .disallow the objection and shall send the taxpayer notice of
- 'such alteration, reduction or disallowance, and record any

alteration or reduction made in the assessaent.

 {iTh1s"1s fdentical to the wording of section 56 (4) of 40 of
"71925, except for an insignificant change, [for our purposel.

" The 1925 states that the Commissioner shall record any

’ ”__é]tefation whereas the act states record any alteration

' In_order to establish the nature of the assessment appealed

..against it is necessary:

_.;fllbto establish the fact that i1t is the decision of the
A”ﬂ Commissioner concerning the alteration, reduction or
'ﬁ;disallowance of an obJjection to an assessment, and

; 5;21 to establiish the nature of an assessment in so far as it
f@%Qrelates to a decision of the Commissioner. :

"’”TThe two basic elements of assessment as defined in the Act
~are:

”;:ffi) the determination of an amount upon which tax is leviable
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f?{lffThéidéternination of the tax payable is not an assessment.

='EA§’thé determination of the tex payable is not an assessment

Eilfﬁﬁfifollows therefore that it is not subject to objections.
“1f51t is not subject to objection 1t cannot be appea1éd

H*f:agéinst.because in terms of section 79 (1) the person who

ﬁféppeals must have the right to object, and in terms of

' ;3, section of section 78 (6) no objection to the determination
*jif ofk tax can be entertained by the Commissioner as such

détermination is not an assessment.

iﬁThefefore the following are the characteristics of the

ff;decision which is subJject to appeal in terms of section 79.

2. (1) The Commissioner determines the amount on which tax is

J{,ijeviable, and determines any loss ranking for set-off.
 tAsséssment]

:uf':iglf]he taxpayer objects to the assessment.

ﬁ;fﬁ43) ‘The Commissioner reduces, alters or disallows the

‘Objéction.[Decision]
" (4) The person who appeals must be dissatisfied with the
?*ffdecision of the Commissioner and must have the right to make
 T  én'oﬁject1on.
tﬁ?i§l The decision which is appealed against, is the réduced,

.nyaiteféd or disallowed objection.
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1;2;2.4.2.2 Hhat are the grounds of appeal
E In terms of Section 79 (7):

‘f:At ‘any such appeal the person who made the objection sha]l
- % 'be -FTimited to the grounds stated in his notice of objection.

""j’l;;fséc't‘i--on 79 (7) is identical to section 58 (7) of Act 40 of

’%§ 1925 and section 84 (3) of the 1917 Act.

ﬁ;{;‘ih“ferms'of section 77 (5):

..\ Every objection shall be in writing and shall specify in
“fdetails the grounds upon which it is made. '

JhﬂjiThé'ﬁeaninQ of grounds is complex. It is not defined in the

: Q.ﬁét..ln legal parlance it has a number of meanings. It could

\Q:vméan the reason or it could mean the evidence.
iTThe ~fact that the grounds must be specified in detail seem

:7¥'to indicate that what i1s meant is the evidence.

”ffi2;2.3;2,3 Burden of proof on'appeal to_the Special Court

3”73The“f1f81 part of section 78 of the Act is identical to

i,ééét'1on 40 of Act 40 of 1925.

;%Regulations 28 of Act 40 of 1914, and 26 of Act 41 of 1817,
,;f 1mposed on the appellant, on appeal to the Special Court,
'yt;ithé'burden of proof to establish that the assessment is

", excessive.

{Efflh the 1925 Act there is a lacuna, nothing is stated.ﬁn the

5ﬁ Aét or the Regulations as to the burden of proof on appeal.
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. Act 40 of 1925 does not impose In terms of any of 'the
iigébtions of fhe Act, or in terms of any of the regulations
 €under the Act, the onus or burdenv on the taxpayér to
;zeétablish that: |

Ty 'the.assessment is excessive, or

~ the assessment is wrong, or

)

i)

i1) the Commissioner is wrong, or

v) ‘the decision of the Commissioner is wrong.

ﬁ}iiin thé 1817 Act it is clear that in terms of regulation 26
::?;ihé apﬁe]]ant must establish that the assessment is
' 5; §2cessive. By assessment here i1t 1s assumed that_whét is
':Q  méan£»is the tax levied in terms of the final and concfusive
' ”}ﬁ§sséssmenthof the Commissioner. |
':The Act has in some measure incorporated in the second part
”ﬁféf séction'78 the burden of proof requirements specified in
lﬁﬁ7; regulation 26 of Act 41 of 1917.
h}"-There‘are a few changes:

" Requlation 26 [Appeals] Section 78

7 Act 41 of 1917 Act 31 of 1941
v?':;..and'the burden of proof = ..... the decisiOh

<+ . that the assessment is excessive not be reversed or

:.' " shall lie on the appellant. altered unless it is

shown by the appellant
that the decision is
wrong.
As the wording, and the legal consequences of Section 78 of
”QQ}ACt 31 of 1941 is identical to section 82 of Act 58 of 1962,
s::;the burden of proof on appeal shall be discussed in detail

>u'jjh chapter 4 of this thesis.




. 2.2.4.3  STAGE 3
s APPEAL TO THE SUPREME COURT

 fﬂ2.2;4.3.l Appeal from the Special Court

In terms of section 81 (1) of the Act there is no right of

'4i_6ppéal against any decision of the Special Court on a

,};;unestfén of fact.

“ ‘However 1f either party is dissatisfied with the Special

 ﬁ;ﬂ"Couftfs verdict on a question of law, he may require the

MJQU Sb¢c1éT Court to state a case setting out the facts ., the

* j¢ontent1ons of the parties and the determination of the

5 Spec1a] Court for appeal to the Supreme Court.

The burden of proof whether the question is one of law or

" fact, is not determined by section 31 of the Act. It is

“neither an amount in terms of the first part of section 78
not a decision of the Commissioner in terms of the second
" part of section 78 of the Act.

- On appeal to the Supreme Court it is the appellant who must

}7.‘prove\that the decision of the Special Court was wrong.

. '2.2.4.3.2 Qther appeals

fjf Virtua1]y all income tax cases seem to follow the same
" 5_péttefn:
LT deection to Commissioner’s assessment

fiﬂf *¥¥. appeal to Special Court against Commissioner’s detision

‘?fii#*' appeal to the Supreme Court [or AD] on question of .law

1fﬂﬁ**?*léppea1 to AD.
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fig*iThis is-.strange indeed.

@J ﬂThe taxbayer seems to assume that the only access to tax
{'jUstice is through this narrow, dark, unsafe tunnel.
',i@:-Ana Yet, there i1s often another path which is within reach
:?[iﬁf the burdened taxpayer; a path which is safe direct’ and
53ﬁ3§ecure,‘a path which because it is hardly ever used is full
‘!i ';f weeds and difficult to find.
‘"3The éompetence of the Special Court is extremely limited.

"*';Even'within its limitation it does not always follow that

.&he taxpayer must make use of the Judicial procedure laid

:f 7down,.by the Act. Indeed there are situations where the

h“tffaxpajér‘ has a choice between the Judicial proceduré in
1 ¥efms'of the Act and the normal Jjudicial procedure.

'ﬁi?Iivis only in those situations where the decision of the

ﬁli'Co@missioner is challendgeable in terms of the Act, and where

‘*fiﬁt is stated that an appeal shall lie to the Special COUPf.

fii;ithat'this specific judicial route must be followed.
:1;i;w6éré the matter at issue is outside the competence éf fhe
‘”ffépééiél Court, there is no doubt whatsoever that the
‘, ?*aXéayef can appeal to a Court of Law. “ |
'?{?f;ere is nothing in the Act which prevents such aéiion.

“Mfff"Unless the jﬁrisdiction of the 1legal system outsidé the
‘?: c§hfines of the Act, is specifically excluded by the Act; it

'7fjis; there for the protections of all persons 1including

x;iaxpéyers, who after all are also persons.
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