UNIVERSITY OF CAPE TOWN

SCHOOL OF ADVANCED LEGAL STUDIES
FACULTY OF LAW
DEPARTMENT OF PUBLIC LAW

HAS THE ‘BEST INTERESTS OF THE CHILD’ PRINCIPLE BEEN
APPLIED TO CHILDREN’S RIGHTS IN BOTSWANA ON MAINTENANCE,
CUSTODY AND ADOPTION MATTERS?

LLM THESIS
By
LINAH MOKIBE
MKBLINOO3

Supervisor: Salona Lutchman

Research Thesis presented for approval by the Senate in fulfilment of
part of the requirements for LLM in approved courses and a minor
Thesis/Dissertation. The other part of the requirements for
qualification was completion of a programme of courses.



The copyright of this thesis vests in the author. No
guotation from it or information derived from it is to be
published without full acknowledgement of the source.
The thesis is to be used for private study or non-
commercial research purposes only.

Published by the University of Cape Town (UCT) in terms
of the non-exclusive license granted to UCT by the author.



The copyright of this Thesis vests in the author. No quotation from it
or information derived from it is to be published without full
Acknowledgment of the source. The Thesis is to be used for private
study or non-commercial research purposes only. Published by the
University of Cape Town (UCT) in terms of the non-exclusive licence
granted to UCT by the author.



DECLARATION

I hereby declare that I have read and understood the regulations governing
submission of an LLM thesis/research papers, including those relating to
length and plagiarism as contained in the rules of this University and that
this thesis/research paper conforms to those regulations.

Linah Mokibe



DEDICATION

This thesis is dedicated to my late father Oteng Mokibe who believed that I
have what it takes to be a lawyer despite me and my business ideas, my
daughters Katlego Sarona Mokibe and Ame Kealeboga Oahile who had to
endure the absence of a mother gone to study.



ACKNOWLEDGMENTS

I remain grateful to my lecturers, Professor Waheeda Amien for refining and
fine tuning my writing skills. My supervisor Salona Lutchman for her
invaluable comments. My friends Alice Lesedi and Bonolo Fulele for always

being there during trying times, including all my nephews and nieces for the
support needed.



UNCRC
ACRWC
ACHPR
OAU

LIST OF ABBREVIATIONS
UN Convention on the Rights of the Child
African Charter on the Rights and Welfare of the Child
African Charter on Human and Peoples’ Rights

Organization of African Unity



Table of Contents

COPYTIZNE. e 2

| DJSTe] = = L (0} s B PPN 3

| STe b lez=1 5o} o TP PP 4
ACKNOWIEAZEIMENITS. .. ettt ettt e S
List of ADDIeviationS. . .cocvuiuiuiiii e 6
Table Of CONTENTS. . o.iuiiiii e 7
CHAPTER I INTRODUGCTION. ...ttt ettt et e e et ae e e e e aee e 9
CHAPTER II BACKGROUND OF THE STUDY ...ttt 10
(B) INtTOAUICHION . . ettt e et 10
(b) The Evolution of Children’s Rights in Botswana............c.oooiiiiiiiiiiiiiiiin, 11
(€) Research QUESTION. .. .cuui e 18
(d) Scope and Objectives of the Study.......coovuiiiiiiiii e 18
(S I (]9 s Lo (o] Lo =4 2N PP 18
(1O 0 E=F o] 1S S )74 o] o133 S T PP PPN 19
CHAPTER III THE BEST INTERESTS OF THE CHILD PRINCIPLE..............ccoceue.. 19
(a) The Best Interests of the Child Principle in Child Maintenance in Botswana.....28
(b) The Best Interests of the Child Principle in Custody in Botswana.................... 30
(c) The Best Interests of the Child Principle in Botswana Adoptions...................... 30
CHAPTER IV THE STATE OF CHILD MAINTENANCE IN BOTSWANA...........c....... 31

(EZY I ek geTe L6 o1 (o3 's D PP 31

(b) Child Maintenance under the Affiliation Proceedings Act..........cccoevevevnienininen. 32

(c) Child Maintenance under the Tswana Customary Law............coooveviiiinininennen.. 34
(d) Child Maintenance under the Roman Dutch Law..............coooiiiiiiiiiinn.. 39
CHAPTER V CHILD CUSTODY IN BOTSWANA. ... .ottt 40
(EZY I s qeTe L6 o1 (o3 's DN PP 40
(b) Child Custody under the Tswana Customary Law........c.cccocveviiniiiniininininennnnn.. 41
(c) Child Custody under the Roman Dutch Law............ccooiiiiiiiiiiiiiiiiiiinnn, 45
CHAPTER VI CHILD ADOPTION IN BOTSWANA. ...ttt 49
(B) TNETOAUICHION . . ettt e e 49

(b) Adoption under the Adoption of Children AcCt.........c.eviuiiiiiiiiiiiiiiiiiiiireeeenes 49
(c) Adoption under Tswana Customary Law........cccvveveiiiiiniiiiniinnneeeieeienenenes 52



(d) Adoption under Roman Dutch Law.......c.ouvuiuiiiiiiininiiiiiiiirree e 54

CONCLUSION...
BIBLIOGRAPHY



I. INTRODUCTION

The United Nations Convention on the Rights of the Child was adopted by the
United Nations on the 20 November 1989 as the foundation of universal
standards to protect and for the survival as well as the development of all
children.! Countries which have ratified the Convention pledge the protection
of children from exploitation which is economic or sexual, violence as well as
other abuse forms and to improve children’s rights to health, education, and
a decent living standard.? The treaty further addresses the rights of children
to name, nationality, and the right to be listened to and be treated fairly when
alleged to have committed crimes, when denied of parental care as well as
other rights.3 The United Nations CRC was the fastest as well as widely ratified
treaty for human rights in history and has 196 countries who are state party,
with only the United States of America having not ratified the Convention.4
The advancement of the rights of children perspective all through government,
the judiciary and parliament is requisite to give effect to the implementation
of the Convention, particularly and through the prism of the articles which
follow, recognized by the Committee as the four guiding principles:

Article 2: the obligation of States to respect and ensure the rights set forth in
the Convention to each child within their jurisdiction without discrimination
of any kind, Article3 (1): the best interests of the child as a primary
consideration in all actions concerning children, Article 6: the child’s inherent
right to life and States parties’ obligation to ensure to the maximum extent
possible the survival and development of the child, Article 12: the child’s
right to express his or her views freely in “all matters affecting the child”, those
views being given due weight. 5

The ‘best interests of the child’ principle applies to acts carried out by ‘public
or private social welfare institutions, courts of law, administrative authorities,
or legislative bodies.® The principle calls for active measures at government,
parliament as well as the judiciary.” All legislative, judicial as well as
administrative bodies or institutions are required to apply the best interests
of the child principle through considering how the rights of children including
their interests are, or will be affected by their actions or decisions.8 It has been
held that determining what is considered ‘best’ or ‘least detrimental’ to a
specific child is generally indeterminate as well as speculative.® Currently, our

1 Joachim Theis, The State of International Children’s Rights, (2018) 6 Available at
https:/ / bettercarenetwork.org accessed on 23 March 2025

2 Tbid

3 Ibid

4 Ibid

5 Committee on the Rights of the Child, General Comment No.5 (2003), General Measures of
Implementation of the Convention on the Rights of the Child, CRC/GC/2003/5

6 Ibid

7 Ibid

8 Ibid

9 Robert H. Mnookin, ‘Child-Custody Adjudication: Judicial Functions in the Face of
Indeterminacy’ 39 Law and Contemporary Problems (1975) 229 Available at
https://scholarship.law.duke.edu/lcp/vol39/iss3/8 accessed on 23 March 2025
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society lacks a precise unanimity when it comes to the values that can be
used to determine what is considered ‘best’ or ‘least detrimental’. In the case
of Botswana, the Committee on the Rights of the Child has applauded the
explicit recognition of the right of children to have their best interests made a
primary consideration in the Children’s Act. The Committee further welcomed
the progressive application of the right through high court decisions. 10
However, the Committee is still worried that the right is not entirely applied
in decisions which affect children, especially at the lower courts by specialists
who work with and for children.l! This paper therefore asks the question,
‘has the “best interests of the child” principle been applied to children’s rights
in Botswana on maintenance, custody and adoption matters?

II. BACKGROUND OF THE STUDY
(a) Introduction

In a typical African nation, a majority of individuals carry out their private
actions subject to and in accordance with customary law.12 Customary law is
generally indigenous in its foundation, and typically operates only within the
area which has been occupied by an ethnic group, or in settlement of disputes
if either party to the dispute stands to be a member to the ethnic group.13 It
is generally thought of to be original to the people, founded on ‘immutable
traditions’.!4 It has been said that customary law is a somewhat imprecise
expression used to refer to a body of principles, rules, usages, as well as
expectations which have their origins in the culture of the pre-colonial
societies of the Tswana people, and substitutes the colonial tag ‘native law
and custom’.!5 Customary law is neither a single, nor static legal system
founded on rigid tradition. It is a ‘living law’ grounded on an always developing
legal system as societal and economic circumstances change.!® Customary
law and African traditions worked for the needs of traditional societies from
which they evolved and together, the traditional practices as well as
customary rules made sure that every community member had access to
shelter, food, as well as clothing.!” In the pre-colonial era, children’s rights in
Botswana were exercised in accordance with customary law only.

10 Committee on the Rights of the Child, ‘Combined Second and Third Reports Submitted by
Botswana under Article 44 of the Convention, due in 2017’ CRC/C/BWA/2-3 4 Available at
https:/ / digitallibrary.un.org>record/ 1654233 accessed on 8 May 2024

11 Thid

12 Muna B Ndulo, ‘Legal Pluralism, Customary Law and Women’s Rights’ (2017) Southern
African Public Law, Vol. 32 No 1 and 2 4 Available at

https://upjournals.co.za/index.php/ SAPL/index accessed on 18 June 2014

13 Thid

14 Thid

15 A Molokomme, “Children of the Fence”: the Maintenance of Extra-Marital Children under
Law and Practice in Botswana’, Leiden: African Studies Centre 26 Available at
https://hdl.handle.net/ 1887/4633 Accessed on 19 June 2024

16 Op cit note 12 at 4

17 Thid
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(b) The Evolution of Children’s Rights in Botswana

In Botswana, customary law in relation to a specific tribe or ethnic community
is defined in section 2 of the Customary Law Act!® to be the customary law of
such ethnic group or community for as long as it is compatible with provisions
of written laws or is not conflicting with humanity, morality, or natural justice.
According to the Customary Law Act therefore, customary law will only be
allowed to operate if it is compatible with the provisions of written laws and
does not conflict with humanity, morality or natural justice.

The inhabitants of Botswana are predominantly indigenous Africans, with the
majority as Tswana who speak Setswana language.1® The Tswana society, like
many other African nations, continue to function in a dual system of law,
originally founded on customary legal systems and received law, founded on
the law of the past colonial government.20 The roots of customary law found
in Botswana is traceable to the establishment of Bechuanaland protectorate
as declared in March 1885.21 Previous to the Bechuanaland protectorate, a
multiplicity of tribal legal systems were in existence and they are now
collectively referred to as customary law.22

The imprecise meaning of customary law according to the Customary Law Act
effectually leaves the substance of customary law to the community level
where a variety of customary laws are found, of which most are not codified.23
The term thus covers an assortment of usages, rules, and principles for the
distinct merafe [communities] who may be different from each other, and may
differ from within.24

In 1885 when the British government hesitantly assumed authority in
Bechuanaland, such was meant to bring to an end a state of lawlessness on
the Cape border as well as guarantee that the Boers did not close the way to
the north.25 The British government had no interest in governing the country
such that the first Assistant Commissioner was under instruction ‘not to
interfere with Native Administration; the Chiefs are understood not to be
desirous to part with their rights to sovereignty, nor are Her Majesty’s
Government by any means anxious to assume the responsibilities of it.”26

18 Section 2 of the Customary Law Act no 51 of 1969 (Chapter 16:01) Laws of Botswana

19 Rekha A. Kumar, ‘Customary Law and Human Rights in Botswana’ (2009) 3 Available at
http:// www.du.edu/ korbel/ hrhw/ working/ 2009/ 52-kumar-2009.pdf accessed on 20 June
2024

20 Tbid

21 Thid

22 Tbhid

23 Op cit note 15 at 26

24 Tbid

25 JH Pain, ‘The Reception of English and Roman-Dutch Law in Africa with Reference to
Botswana, Lesotho, and Swaziland’ (1978) XI CILSA 163

26 Thid
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Before 1885 there existed already traditional methods of government in
Botswana through ‘dikgosi’ [chiefs] who were responsible for administering
customary rules, enforced through a ‘kgotla’ [traditional court] system.27
Britain declared Botswana, then known as Bechuanaland, a colony in 188528
with the result that on the 10th June 1891, an Order in Council was issued.
The Order in Council authorized the High Commissioner to issue
Proclamations for ‘administration of justice, the raising of revenue, and
generally for the order and good government of all persons’.2° This Order in
Council stood to be a momentous forerunner to the receiving of Roman Dutch
Common Law and English Common Law in Botswana.30 In accordance with
the authorities conferred on him by the Order in Council, the High
Commissioner issued a proclamation called ‘General Administration’. The
Proclamation partly stated that ‘the law to be administered shall, as nearly as
the circumstances of the country will permit, be the same as the law for the
first time being in force in the Colony of the Cape of Good Hope....”!

For the reason that the 10th June Proclamation did not bear a date on which
the specific laws had to apply, in 1909 another Proclamation was issued and
its section 4 provideds2:

Subject to the provisions of any order in Council, in force in the Bechuanaland
protectorate at the date of the taking effect of this Proclamation, and to the provisions
of any proclamation or regulation in force in the said Protectorate at such date (not
including the provisions of the section hereby repealed) the laws in force in the Colony
of the Cape of Good Hope on the 10th day of June, 1891, shall mutatis mutandis and
so far as not inapplicable be the laws in force and to be observed in the said
protectorate, but no Statute of the Colony of the Cape of Good Hope, promulgated
after the 10th day of June, 1891, shall be deemed to apply, or to have applied, to the
said Protectorate unless specially applied thereto by Proclamation.33

Thus, once the 1909 Proclamation34 came into effect, the laws which were in
force at the Colony of the Cape of Good Hope on the 10t June 1891 became
part of Botswana laws, save for the statutes promulgated after the 10t June
1891.

27 Otsetswe Keletso Koboyankwe Legal Pluralism and Discriminatory Application of
Progressive Laws to Women Subject to Customary Law in Botswana ( Unpublished LLM
thesis, Loyola University Chicago School of Law, 2014) 10

28 Thid

29 Op cit note 25 at 163

30 Op cit note 27 at 8

31 Section 19 of the 1891 Order in Council, Laws of Bechuanaland Protectorate (1948) Vol.1
32 Bankie Forster, ‘Introduction to the History of the Administration of Justice of the Republic
of Botswana’ Botswana Notes and Records, Vol. 13 at 91

33 Proclamation No 36 of 22 December 1909, Laws of Bechuanaland Protectorate (1948) Vol.
34 The General Law Proclamation of 1909 Cap 27 Laws of Bechuanaland Protectorate (1948)
Vol.1
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Through the 1909 Proclamation, the Roman Dutch law, regarded as the main
law of the Cape Colony came to be the Botswana common law, and continues
to be regarded as so until today.3>

The second feature of the 1909 Proclamation was a comprehensive
transference of some statutory laws from the Cape Colony statute books,
enacted prior to the 10th June 1891 to the Botswana statute books, all
founded on English laws.36

Subsequent to establishing Bechuanaland protectorate, the native scheme of
law [customary law] continued unaffected.3” The kgosi [chief] continued to
apply judicial power on his tribe.38

Come 1942, the Native Courts Proclamation was issued and it sought ‘to make
provision for the recognition, constitution, powers and jurisdiction of Native
Courts and generally for the administration of justice in cases recognizable by
Native Courts.”?

It has been stated that the introduction of the Roman Dutch law to form part
of the Botswana common law was an unfortunate remnant of the relationship
of the state with the Colony of the Cape because the so-called Roman-Dutch
law is currently not Roman or Dutch.40 In addition, it is stated that as at 1891,
the system was, according to contemporary jurists, not developed, and it is
the same law which was considered to be the common law as opposed to the
law as later developed in some other states. This was due to the fact of the
absence of professional judges to develop it in Botswana, resulting in
Botswana courts consulting South African authors, who based their opinions
on such law as developed through their courts, or the courts in other states.4!
Thirdly, Roman law stopped to be considered as a course for meaningful
pursuit and it has been removed from law modules in most law faculties of
distinguished universities in Europe and North America.42

British rule has, on the other hand, kept its word on the attitude that the
native/customary law of the occupied citizens in her colonies must be
acknowledged.*3 In the event the law got altered, such would have been a
reaction to the necessities of an evolving society.4*

35 Justice Akinola Aguda, ‘Legal Development in Botswana from 1885 to 1966’ Sabinet
African Journals 57 Available at https://journals.co.za>doi>pdf accessed on 18 June 2024
36 Ibid

37 Op cit note 27 at 10

38 Thid

39 Ibid at 11

40 Op cit note 35 at 57

41 Tbid

42 Tbid

43 Op cit note 32 at 89

44 Tbid
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Britain gave Botswana independence in 1964.45> However, a Constitution was
adopted in 1965, leading to the earliest general elections and the changing of
Gaborone as the capital city, including independence. 4 Bechuanaland
protectorate became an independent Republic of Botswana on the 30
September 1966.47 On independence, the Constitution of the Republic of
Botswana became effective despite that there is no clear provision which
makes the Constitution the highest law of the land in Botswana and this is
merely presumed.48

At the end of it all, Botswana was left with a pluralistic legal system, thus
customary law operating parallel to the Constitution, common law and statute
laws. Children in Botswana are subject to all these laws and systems.

At international level, Botswana acceded to the United Nations Convention on
the Rights of the Child [UNCRC] on the 14 March 1995%° and has ratified
several other international and regional human rights instruments dealing
with the rights of children.50 The UNCRC is an international treaty which lays
down the social, economic, political, civil, health and cultural rights of all
children.>! It is the basic human rights treaty which recognizes that children
are also equal as human beings.52 Enshrined in the convention are four
guiding principles.>3 The first principle is the principle of non-discrimination
which mandates states who are party to afford equal opportunities amongst
all children and guarantee that every child inside their jurisdiction enjoys
their human rights free from any discrimination.>* For time immemorial,
children were deemed as incapable of having human rights and were thus
discriminated against when compared to adults.>> Children’s rights are now
considered to be essentially equivalent to those of grownups.>°

This is followed by the principle of the ‘best interests of the child’ which places
an obligation on bodies, organizations as well as courts of law, administrative
authorities and law making bodies including public and private social welfare
establishments to give primary prominence to the ‘best interests of the child’

45 Lubabalo Booi, ‘Botswana’s Legal System and Legal Research’ (2006) Available at
https:// www.nyulawglobal.org>Bots accessed on 20 June 2024

46 Tbid

47 Ibid

48 Tbid

49 Committee on the Rights of the Child, Ratification Status for Convention on the Rights of
the Child available at https://tbinternet.ohchr.org>Treaty accessed 4 June 2024

50 Committee on the Rights of the Child, ‘Combined Second and Third Reports Submitted by
Botswana under Article 44 of the Convention, due in 2017’ CRC/C/BWA/2-3 4 Available at
https://digitallibrary.un.org>record/ 1654233 accessed on 8 May 2024

51 Styn M Jamu, Jeldau A Rieff, Chirwa Mahloko et al, ‘Assessing the State of Child-Friendly
Justice in Botswana: Qualitative Situational Analysis for Reform’ (2023) 19 available at
https:// media.lincdn.com>dms>document>media accessed on 7 June 2024

52 Tbhid

53 Tbid

54 Tbid

55 John Tobin, The UN Convention on the Rights of the Child: A Commentary (2019) 42

56 Tbhid
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in every decision made affecting children.57 According to the Committee on
the rights of the child, every child’s right to have their best interests placed
into consideration as a main concern is ‘a substantive right, an interpretative
legal principle and a rule of procedure.’®® It articulates one of the central
tenets of the Convention on the Rights of the Child, and is one of the four
guiding principles.>9

Thirdly, the principle of the right to life, survival and development, stated in
Article 6(2) which provides for state parties to guarantee to the degree
possible, the life, survival as well as development of a child.®® States who are
party are thus permitted to take their own position on whether childhood
starts at the time of conception, in the course of pregnancy, or at the time of
delivery of a child.®! A ‘right to life’ is specially a ‘civil right’ and qualifies, in
consequence as a right to be protected from capricious killing, that is, to
deprive of life translates to killing.62 It therefore follows that failure to decrease
child mortality does not fall within Article 6 whilst performing or accepting
infanticide violates the Article.®3 States who are party to the convention agree
to create an atmosphere, within their capabilities as well as constitutional
developments, which will ensure, to the maximum degree possible, the
continued existence as well as healthy growth of a child.o4

Finally, the inclusion and participation principle is basically the right of every
child or young person to have his or her views given due weight as well as
being respected in every matter affecting them.®5 Critically, a responsibility to
give respect to the views of a child demands a change in the perception as well
as the behavior towards children, from that of inactive things needing of
grownup safeguard to lively contributors in decision making practices which
affect them at every level of society.®0 Article 1267 has been labelled as a
‘lynchpin’ of the convention for it ‘recognizes the child as a full human being
with integrity and personality and with the ability to participate fully in
society’.68 That is the effect of Article 12 and its application ‘alongside the
other civil rights, involves a profound and radical reconsideration of the status
of children in most societies and the nature of adult-child relationships’.6®

57 Op cit note 51 at 19

58 Op cit note 55 at 74

59 Tbid

60 Op cit note 51 at 19

61 Op cit note 55 at 191

62 Tbid at 195

63 Ibid

64 Ibid at 220

65 Op cit note 51 at 19

66 Op cit note 55 at 398

67 Article 12(1) of the UNCRC. It mandates State Parties to guarantee to a child who is
capable of making their opinion the right to freely express the views in every issue
concerning them and that the views of the child be afforded due weight having regard to
their age and level of maturity.

68 Op cit note 55 at 398

69 Tbid
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Such a ground-breaking characteristic of the Article shows that it is
correspondingly amongst the most combative rights in the convention.?°

In a period less than one year post the adoption of the UNCRC, African
Presidents by way of the Organization of African Unity [OAU], adopted their
own type of the UNCRC, the African Charter on the Rights and Welfare of the
Child [ACRWC] in what may be thought of as a sign of umbrage to their lowly
level of participation during the drafting of the UNCRC as well as its
inadequacy in addressing the unique circumstances of an African child.?”!
This was a significant movement which made Africa the single continent to
devise a regional tool on children’s rights.”2 Whilst the endorsement of the
UNCRC remained far-reaching as well as highly supported in the region, same
was not the case for the ratifying of the ACRWC.73

Botswana ratified the ACRWC on the 10 July 2001. 74 The charter
supplements as well as bridges the gap between the UNCRC at international
level and the indigenous African customs and practices through recognition
of the cultural heritage, traditions, historical background, including the
values which are unique to the region.”>

Apart from only a small number of exclusions, the ACRWC largely guarantees
every right acknowledged and safeguarded in the UNCRC and differs only on
some vital ways which are exclusively relevant to an African child.?® For
example, the ACRWC, unlike the UNCRC, expresses the obligation of African
children to their families, and contains extra protections from apartheid as
well as armed conflict, including discouraging injurious customs as well as
traditional ways which curtail children’s rights and welfare.”” It further varies
from the UNCRC when it comes to the privacy right of African children in that
whilst the African Charter assures the child of the right to privacy, it [the
Charter] subjects the right to parents as well as legal carers to undertake
sound supervision on the child’s conduct.”8

Botswana is a dualist state. The rules and principles of international law
contained in the treaties referred to do not automatically form part of the

70 Tbhid

71 Amana Talala Mbise, ‘The Diffusion of the United Nations Convention on the Rights of the
Child (UNCRC) more than the African Charter on the Rights and Welfare of the Child (ACRWC)
in Africa: The Influence of Coercion and Emulation’ International Social Work (2017) Vol.60
(5) 1234

72 Tbid

73 Ibid

74 African Union, List of Countries Which Have Signed, Ratified/Acceded to the African
Charter on the Rights and Welfare of the Child available at

https:// www.acerwec.africa/ en/ member-state/ ratifications/ 30/ botswana accessed 9 May
2024

75 Op Cit note 51 at 20

76 Op Cit note 71 at 1235

77 Tbid

78 Tbid

16



Botswana laws until they are domesticated through an Act of parliament.”®
Treaties that Botswana has ratified do not generate rights as well as
obligations which are enforceable by courts instantly upon ratification.8° In
Attorney General V Dow 8! the court held:

That does not seem to me to be saying that the O.A.U Convention, or by its
proper name the African Charter of Human and Peoples Rights, is binding
within Botswana as legislation passed by its parliament. The learned judge
said that we should so far as is possible so interpret domestic legislation so
as not to conflict with Botswana’s obligations under the Charter or other
international obligations. Indeed, my brother Aguda J.A referred in his
judgment at p.37 to the Charter and other international conventions in a
similar light in the Petrus case. [ am in agreement that Botswana is a member
of the community of civilized States which has undertaken to abide by certain
standards of conduct, and, unless it is impossible to do otherwise, it would be
wrong for its courts to interpret its legislation in a manner which conflicts with
the obligations Botswana has undertaken. This principle, used as an aid to
construction as is quite permissible under section 24 of the Interpretation Act,
adds reinforcement to the view that the intention of the framers of
Constitution could not have been to permit discrimination purely on the basis
of sex.82

Thus where Botswana has ratified but not domesticated an international
instrument, such instrument can only be used as an interpretation tool.
Botswana courts will not give an interpretation to domestic legislation which
conflicts with her [Botswana] international obligations as was shown in the
Unity Dow case. Most of the decided cases which followed the Unity Dow case
have constantly held that to the extent that international law principles are
not incorporated in the domestic laws, they only stand to be used as tools of
interpretation.83

The Botswana Children’s Act of 2009 was enacted to effectively domesticate
the UNCRC to give children born in Botswana, regardless of their parents’
nationality, a comprehensive and wide-ranging set of human rights.84 Section
S5 of the Act®5 provides: ‘A person or the court performing a function or
exercising a power under this Act shall regard the best interests of the child
as the paramount consideration.’ This provision is in line with Article 3 of the
UN Convention on the Rights of the Child which provides that In all actions
concerning children, whether undertaken by public or private social welfare

79 Bonolo Ramadi Dinokopila, ‘The Role of the Judiciary in Enhancing Constitutional
Democracy in Botswana’ (2018) 13 Available at
https://ubrisa.ub.bw>bitstream>handle/ 1031 1/2281/ Dinokopila accessed on 7 June 2024
80 Tbid

81 1992 BLR 119

82 Ibid at 154

83 Op cit note 79 at 14

84 Op cit note 50 at 6

85 Children’s Act No 9 of 2009
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institutions, courts of law, administrative authorities or legislative bodies, the
best interests of the child shall be paramount.’¢

Despite the inclusion of a children’s Bill of Rights in the Children’s Act of
2009, same [Bill of Children’s Rights|] has not been included in the
Constitution8” of the Republic of Botswana.

(c) Research Question

This research asks the question: Is there an indication that the best interests
of the child principle has been applied on children’s rights in Botswana under
customary law, Roman Dutch common law, and other areas of law when it
comes to issues of child maintenance, custody and adoption?

(d) Scope and Objectives of the Study

This paper examines the traditional African customary law, Roman Dutch
common law, legislation and judicial measures in Botswana pertaining to
maintenance, custody and adoption to see whether the best interests of the
child principle has been applied when such matters are being dealt with. By
highlighting the weaknesses and gaps in the application of the principle, it is
hoped proper legislative as well as judicial and other appropriate interventions
will be undertaken geared towards strengthening the systems and laws to
make them serve the children better in order to attain international and
regional standards.

The study will provide a platform on which the laws relating to maintenance,
custody and adoption can be enhanced to better address children’s rights and
ensure that children benefit fully from the best interests of the child principle
which is now part of the Children’s Act. In so doing, the study will draw from
international laws, regional laws and guidelines which form the foundation of
children’s rights.

(e) Methodology

The research method used is doctrinal or desk-top and includes a detailed
analysis of national laws and customs, jurisprudence as well as international
and regional laws to identify gaps when issues relating to child maintenance,
custody and child adoption are dealt with.

86 Article 3(1) of the UNCRC
87 The Constitution of the Republic of Botswana ( Chapter 01:01) Laws of Botswana
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(f) Chapter Synopsys
Chapter I: INTRODUCTION

This chapter gives a brief introduction about the UN Convention on the Rights
of the Child as well as its purpose and intention and highlights the four
guiding principles which include the best interests of the child principle. The
chapter also highlights the problem statement and the research question.

Chapter II: BACKGROUND OF THE STUDY

This chapter gives a brief history of the development of the laws applicable in
Botswana. It also introduces the study and highlights the focus of the study.

Chapter III: THE BEST INTERESTS OF THE CHILD PRINCIPLE

This chapter discusses the best interests of the child principle, highlighting
the factors to be taken into account when making an assessment of what is
in the best interests of a child as well as the challenges.

Chapter IV: THE STATE OF CHILD MAINTENANCE IN BOTSWANA

The chapter discusses the laws applicable on child maintenance in Botswana
and goes on to discuss whether the best interests of the child principle has
been applied when maintenance issues are dealt with.

CHAPTER V. CHILD CUSTODY IN BOTSWANA

The chapter discusses applicable laws on child custody in Botswana and goes
further to interrogate whether the best interests of the child principle has been
applied when custody matters are dealt with.

CHAPTER VI. CHILD ADOPTION IN BOTSWANA

The chapter discusses adoption laws in Botswana and interrogates whether
the best interests of the child principle has been applied in custody matters.

CONCLUSION

The conclusion gives an overview of the study and provides an answer to the
question whether the best interests of the child principle has been applied in
Botswana in relation to the areas identified.

III. THE BEST INTERESTS OF THE CHILD PRINCIPLE

As earlier indicated, the right of a child to have their best interests made as a
key concern is a ‘substantive right, an interpretative legal principle and a rule
of procedure’ and articulates one of the essential tenets of the UNCRC.88
Allusions to this principle is found in not less than seven articles of the
Convention and the range of Article 3, which requires that a child’s best
interests be taken into account in every action concerning them shows that

88 Op Cit note 55 at 74
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there is no limitation to the use of the principle wherever a child is
concerned.89

The UN Convention on the Rights of the Child is not merely a neutral writing
which simply enumerates a rights list.90 [t [UNCRC] is an account of such
rights a child is entitled to as well as a creation of a novel democratic
dynamic.?! Previously, a child as defined by the Geneva Declaration of 192492
and the Declaration on the Rights of the Child of 195993 was understood as a
thing needing of attention and protection.?* Come the promulgation of the UN
Convention on the Rights of the Child in 1989 however, a child was
understood as a subject of rights.95 By way of different articles and principles,
the UNCRC established the concept of a child as a subject of rights.%6

Article 3 of the UNCRC which is on all fours with section S of the Children’s
Act enjoins all public or private social welfare institutions, courts of law,
administrative authorities or legislative bodies taking action concerning
children to consider the best interests of the child as paramount.9”

In breaking down the notion of the interests of the child, an earlier concept of
‘the well-being of the child’ developed into the principle of ‘best interests’
which is currently found in Article 3(1) of the UNCRC.98 The concept is
consequently a comprehensively contemporary legal idea which has as yet not
been a subject of extensive study.?? Its substance remains rather unclear and
its possible functions are numerous.19 The use of the idea or notion is more
appropriately suited to particular issues or logical explanation in
jurisprudence. 101

This principle was expressly incorporated for the first time in the 1924 Geneva
Declaration on the Rights of the Child and the 1959 United Nations
Declaration on the Rights of the Child.102 [t also stands to be one of the
foundations of the 1989 UNCRC and the 1990 ACRWC. 103 [t is mainly

89 Tbid

9% Jean Zermatten, ‘The Best Interests of the Child: Literal Analysis, Function and
Implementation’ Working Report (2010) 2 available at https://wwuw.childrights.org accessed 4
June 2024

91 Tbid

92 Geneva Declaration of the Rights of the Child of 1924 Available at

https:// www. humanium.org>text-2 accessed on 21 June 2024

93 Declaration on the Rights of the Child of 1959 Available at https://www.refworld.ors>1959
accessed on the 21 June 2024

94 Op cit note 90 at 2

95 Ibid

9 Tbid

97 Article 3(1) of the UNCRC, Section 5 of the Children’s Act of 2009

98 Op cit note 90 at 5

99 Tbid

100 Thid

101 Thid

102 Aron Degol & Shimelis Dinku, ‘Notes on the Principle “Best Interest of the Child”: Meaning,
History and its Place under Ethiopian Law’ (2011) Mizan Law Review Vol. 5 No. 2 319

103 Thid

20



applicable to domestic affairs, particularly in disputes which concern custody,
maintenance, guardianship, adoption and others of children.194 The Dest
interests of the child’ principle is a vital legal principle of interpretation
established to limit the amount of grown-up authority on children
(professionals, parents, teachers, judges, medical doctors, etc.) 105 The
principle is founded on recognition that adults are merely in a position to
make decisions on children’s behalf due to the child’s want of experience as
well as judgment.106 In actual fact, nobody knows with any measure of
certainty what the ‘best interests’ of a particular child or set of children are.107
Through the framework of the 1924 Geneva Declaration of the Rights of the
Child, children’s rights were predominantly viewed as measures to be used
against child labour, slavery, child trafficking as well as child prostitution.108
The Geneva Declaration of the Rights of the Child was premised on the belief
that ‘mankind owes to the child the best it has to give’. 199 The 1959 UN
Declaration of the Rights of the Child avowed the principle being that
‘mankind owe to the child the best it has to give’.110 It mainly underscored on
the necessity for distinct safeguards as well as care for a child and states at
Principle 2:

The child shall enjoy special protection, and shall be given opportunities and
facilities, by law and by other means, to enable him to develop physically,
mentally, morally, spiritually, and socially in a healthy and normal manner
and in conditions of freedom and dignity. In the enactment of laws for this
purpose, the best interests of the child shall be the paramount
consideration.!!!

The best interests of the child principle requires to be considered by decision
makers during the decision making process in which rules of procedure are
to be applied.112 The only contribution a state party ought to have as regards
a decision lies in the process of decision making.!!3 Nonetheless, it is clear
that the best interest principle ought to respect:

* The importance of each child to be an individual who has opinions;

* The short, medium as well as long term perspectives of the child’s life,
not forgetting that a child is a ‘human being’ who is developing;

* The universal spirit of the UNCRC; as well as

104 Thid

105 Op cit note 90 at 6

106 Thid

107 Thid

108 Op cit note 91 at 322

109 Preamble to the Geneva Declaration of the Rights of the Child of 1924 Available at
www. humanium.org>geneva-declaration accessed on 18 June 2024

110 Op cit note 102 at 323

111 Principle 2 of the UN Declaration on the Rights of the Child of 1959 Available at
wwuw.refworld.org>legal>unga>1959 accessed on 18 June 2024

112 Op cit note 90 at 7

113 Thid
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* An interpretation which is not ‘culturally relativist’ or refutes other
rights of the UNCRC like the right to protection from dangerous
traditional practices or corporal punishment.!14

The best interests of the child principle is acknowledged not just in various
national laws of states but similarly in numerous universal human rights
laws.115 In spite of such worldwide recognition of this principle, a definition of
the notion is still problematic.116 Just as principles as well as social standards
are different in all places, so is the appreciation of this concept.!17

Assessing a child’s best interests stands to be a unique action which ought to
be assumed in every specific case, in light of the peculiar circumstances of
the child or a collection of children, or children generally. 118 The
circumstances are in relation to the specific characteristics of such child or
concerned children like, amongst others, sex, age, maturity level, knowledge,
being a member of a minority group, bodily, sensual or intelligence disability,
including social and cultural contexts in which children find themselves.
These contexts may be presence or lack of parentages, whether a child resides
with them, the level of connections between a child and their family or
guardians, the safety of their environment, or the presence of worthy alternate
means obtainable by their nuclear or extended family, or carers.!19 As earlier
noted, determining what is ‘best’ or least detrimental’ in relation to a specific
child is ordinarily indeterminate as well as speculative and for most cases of
custody, prevailing psychological philosophies do not produce confident
predictions on the outcomes of alternative custody outlooks.120 Furthermore,
even where accurate predictions could be possible, in most cases, today’s
society lacks a precise consensus on the values that can be used to determine
what is ‘least detrimental’ or ‘best’. 12! Recognizing the indeterminacy of
today’s standards puts into sharp focus another deep-cutting dilemma.
Considering that whatever is in a particular child’s best interests is
indeterminate, there remains good reason to be upset by the range of power
used by a judicial officers in the determination of custody matters. In addition,
the core reasons for the indeterminacy being our inability to predict as well
as the lack of agreement in relation to values, makes formulation of rules
problematic.122

The Committee has therefore found it beneficial to make up a non-exhaustive
list which is non-hierarchical, of factors which can be included in the best-

114 Thid

115 Op cit note 102 at 323

116 Thid

117 Thid

118 Committee on the Rights of the Child, General comment No. 14 (2013) on the Right of
the Child to have his or her Best Interests Taken as a Primary Consideration (art. 3, para.
1) Convention on the Rights of the Child, CRC/C/GC/14 12
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120 Op cit note 9 at 229
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interests evaluation by decision makers having to assess children’s best
interests.123 All elements of this list ought to be considered and well-adjusted
having regard to each circumstance.124 The Committee has considered that
the factors to be considered during assessment and determination of a child’s
best interests, depending on the circumstances, are the following:

A child’s views. Article 12125 of the Convention affords children the right
to state their opinions in all decision affecting them. Whichever decision
does not take cognizance of a child’s view nor give the view due weight
in accordance with their age and level of maturity, disrespects the
likelihood of the child or children influencing the assessment of their
best interest.126

A child’s identity. For the reason that children are not the same even
when in a group, diversity ought to be made a consideration when
determining their best interests. A child’s identity comprises
characteristics like sex, religion, sexual orientation, beliefs, national
origin, cultural identity and personality. Though children as well as
young persons share elementary universal needs, their expression of
such needs depend on a varied range of individualist, physical and
social as well as cultural features, together with their developing
capabilities. The right of a child to preserve their identity is guaranteed
under Article 8127, and ought to be given respect and considered in the
determination of such child’s best interests.128

The preservation of a family setting as well as preserving relations. The
Committee remembers how indispensable it is to carry out an
assessment as well as determine a child’s best interests within the
framework of possible separation of the child from its parents under
Articles 9, 10 and 20!29. It further highlights that the factors stated
above are tangible rights and not just features in a determination of the
child’s best interests. That a family is a vital component of a society as
well as a natural setting for the development and well-being of the
members, most importantly children [opening of the Convention]. A
child’s right to their family life is guaranteed under Article 16 of the
Convention. In addition the word ‘family’ ought to be understood in a
general sense and includes adoptive, biological, as well as foster
parentages and, where relevant, members of an extended family as
provided by indigenous custom under Article 5.130

The care, protection as well as safety of a child. In an assessment to
determine the best interests of the child or children generally, the

123 Op cit note 118

124 Thid

125 Article 12(1) of the UNCRC

126 Op cit note 118, Committee on the Rights of the Child, General Comment No 12 on the
Right to be Heard (2009) CRC/C/GC/12

127 Article 8(1) and (2) of the UNCRC
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state’s obligation to guarantee such child protection as well as care
which is essential for their well-being in terms of Article 3 paragraph 2
ought to be considered. The expression ‘protection and care’ ought to
be understood in a wide sense as the objective is not indicated in a
narrow or adverse terms, but rather to relate to an all-inclusive ideal of
guaranteeing a child’s ‘well-being’ and growth. A child’s well-being in
the wide sense comprises its basic physical, material, educational, as
well as emotional requirements, including the need for love and
security.131

State of vulnerability. A significant component to deliberate on is a
child’s state of being vulnerable, for example, disability, refugee or
asylum status, belonging to a minority group, victim of mistreatment or
being homeless. The purpose for assessing the best interests of children
or a child in vulnerable circumstances ought not just be in relation to
full enjoyment of every right stated in the Convention, it is likewise in
regard to additional human rights standards connected to these
particular circumstances, like those covered under the Convention on
the Rights of People with Disabilities, the Convention Relating to the
Status of Refugees, amongst others.132

A child’s right to health under Article 24, as well as their health
situation are crucial in determining the child’s best interests.
Nonetheless, should there be more than a single possible cure for the
ailment, or the result of the treatment be unclear, the advantages of
every possible treatment ought to be considered against every possible
risk or side effect, and the opinions of the concerned child need also be
granted due weight on the basis of their age and maturity level. In this
way, children ought to be given sufficient and proper information so as
to appreciate the position including all pertinent aspects to their
interests and be permitted where possible, to approve in a
knowledgeable manner.133

A child’s right to education. Access to quality education is in the best
interests of a child, as well as non-formal, early childhood, or informal
learning or related undertakings, for free. Every decision on methods
and activities regarding the education of a particular child or a
collection of children ought to respect the best interests of the child or
children. As a way of promoting education, or bettering the quality of
education for most children, the state parties must have properly
qualified educators as well as other specialists employed in diverse
education oriented set ups, including child welcoming surroundings. In
addition there must be proper educating and methods of learning,

131 Thid
132 General Comment 14, Committee on the Rights of the Child, General Comment No.9 on

Rights of Children with Disabilities (2006) CRC/C/GC/9 Available at

https:// www.refworld.org>crc accessed on 21 June 2024

133 General Comment 14, General comment 15 (2013) on the right of the child to the
enjoyment of the highest attainable level of health (art. 24) para 31 CRC/C/GC/15
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considering that learning is not just a future investment but a chance
for joyful acts, admiration, participation and accomplishment of
goals.134

The following Articles of the UNCRC are worthy of consideration when the best
interests of the child are determined, especially on maintenance, custody and
adoption matters being Article 9 relating to family separation, Articlel8
concerning parental responsibilities and Article 21 for Adoption.

Article 9 of the UNCRC requires state parties to guarantee the non-separation
of a child from his or her parents contrary to what they will. The only
exception is where competent authorities determine, subject to a judicial
review, and in accordance with relevant laws and procedure, that the
separation is crucial for the child’s best interests.135 The determination might
be necessary in a case such as where a child is abused or neglected by its
parents, or where the parents live separate lives and a decision ought to be
made regarding the child’s residence. 136 Where there are proceedings
pursuant to the article, every interested party must be granted an opportunity
for participation in such proceedings in order to make known their views.137
State parties must respect the child’s right to preserve personal relations as
well as direct contact with both parents regularly where the child is separated
from one or both parents. The only exception is where it would be contrary to
the best interests of the child to maintain the contact.138 The article language
expresses the critical importance of a connection between parents and
children as the test is of necessity whilst the deciding criterion is the best
interests of the child. 139 Where governments invoke good reasons for
detention of a parent, forcing separation between the parent and child, the
Convention mandates state parties to take into consideration the best
interests of the child in deciding whether the separation is necessary.!40 The
paragraph 2 requirement that every interested party be given a chance to
participate and air their views is another feature of the due process. 14!
Participation includes that of the child whose right not to be forcefully
separated from the parents is conditional, that is, the separation must not be
against the child’s will. Where the child seeks emancipation or seeks to be
separated from either or both parents, the whole proceedings might take
another course, underscoring the importance of the principle of child

134 General Comment 14, Office of the High Commissioner for Human Rights, CESCR General
Comment NO.13: The Right to Education (Art.13)(1999) E/C.12/1999/10 Available at
https:// wwuw.refworld.org>cescr accessed on 21 June 2024
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139 Ziba Vaghri, Jean Zermatten, Gerison Lansdown et al, Monitoring State Compliance with
the UN Convention on the Rights of the Child: An Analysis of Attributes, Springer (2022) 129
Available at https://link.springer.com accessed on the 28 March 2025
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participation.142 The article further calls on state parties to make clear laws
as well as procedures for regulation of such determinations through the
guidance of the Beijing Rules including Guidelines for the Alternative Care of
Children Rules.143

The fourth characteristic of Article 9 as stated in paragraph 4 articulates
family members’ right, including children as well as parents and members of
the extended family to information relating to the whereabouts of a parent or
child who is missing or under detention due to state action.144 The article
recommends minimum rules for guarding against impunity of the state in the
face of forceful separations between parents and children.145

Article 18 enjoins state parties to guarantee recognition of the principle that
parents jointly have similar duties for the raising as well as the development
of their children.146 Parents and legal guardians hold the primary duty for the
upbringing as well as development of their children and the best interests of
the child ought to be their main concern.!4” For purposes of ensuring and
advancing the rights set out in the Convention, state parties must render
proper support to parents as well as legal guardians whilst performing their
child-raising duties. State parties must further ensure the creation of
institutions as well as facilities and services to care for the children.14® State
parties ought to use every appropriate method to make certain that a child of
working parents gets the right to enjoy child-care facilities and services to
which they are entitled. 149 The article endeavors to attain a balance of
responsibilities between a child’s parents and other main caregivers, and the
state parties.150 The article also underscores that parents’ decisions must at
all times be made with reference to the best interests of the child.!5! In
addition, Article 18 complements Article 27(2) which gives parents the duty
to provide a living environment which is necessary for a child’s
development.152

When it comes to adoption matters, Article 21 of the UNCRC calls upon state
parties to identify as well as permit a method of adoption that will guarantee
that the ‘best interests of the child’ are a primary consideration. Such a
system ought to ensure that an adoption is sanctioned by competent
authorities only. The said authorities ought to make determinations according
to applicable laws and procedures, basing on all relevant and credible
information, to ensure that the adoption is permitted considering the child’s
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144 Article 9(4) of the UNCRC
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status.153 The child’ status relates to parents and relatives as well as legal
guardians. Where it is required, concerned persons have to grant their well
informed consent to the said adoption after all the necessary counselling.154
In addition, the system of adoption should recognize that adoptions outside
the country can be considered as an alternative type of child care in the event
a child cannot be placed with an adoptive family or in a foster home or a
suitable home cannot be found in the child’s country of origin.15> Where an
inter-country adoption guarantees the same safeguards and standards equal
those pertaining in national adoptions, such adoption will be in the best
interests of the child.15¢ A state party ought to take all appropriate measures
which will guarantee that a placement in inter-country adoption does not
result in inappropriate monetary gains for those who are involved in it.157
State parties are further called upon to promote where proper, the objectives
of Article 21 through the concluding of bilateral or multilateral agreements.
In addition, the state parties must strive to ensure, within this Convention,
and guarantee that placement of a child in a different country is undertaken
by authorities or organs who are competent.158

There is need for emphasis that the elementary best-interest determination is
an overall assessment of every pertinent element of the child’s best interests,
with the weight of each one component reliant on others.!5° Not all elements
may be applicable to each case, but different components may be applied in
diverse ways to varying cases.!®0The substance of each component will
essentially differ from one child to another and from one case to the other,
subject to the nature of decision as well as the material situations as will the
significance of each section in the whole assessment.161

At regional level, Article 4(1) of the ACRWC states that in every action
concerning a child embarked on by every individual or authority, the best
interests of the child must be the major consideration. 162 In every
administrative or judicial proceedings concerning a child who is able to
communicate his/her views, an opportunity must be afforded for the child’s
view to be received directly or by way of an independent representative when
party to proceedings and such views must be considered by relevant
authorities according to the provisions of applicable law.163

153 Article 21(a) of the UNCRC
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Under the traditional African customary law in Botswana, the best interests
of the child principle was previously afforded no use.1®* What mattered most
was always what parents desired and saw as the proper decision regarding a
child.165 This meant that a child’s views were never considered, regardless of
the child’s age or level of maturity. In addition, the welfare principle was
generally applied when deciding issues pertaining to child custody.!6®¢ Thus,
whatever may have been in the best interests of the child when decisions
regarding children were made was never a consideration.

When it comes to legislation, Botswana has from the mid-nineties undertaken
a systematic review as well as a reform of its laws and policies to include
human rights. 167 Throughout the years, the best interests of the child
principle has been extended to areas such as maintenance, custody, and
adoption. 168 The high court being the upper guardian of all minors at
common law has also gradually shown that it is obliged to consider the best
interests of the child when making decisions affecting children.16® Despite
this gradual application of the principle, it has been shown that there is still
a lack in some areas such as child maintenance, custody and adoption.

(a) The Best Interests of the Child Principle in Child Maintenance in Botswana

As a starting point I will address the law relating to child maintenance. Child
maintenance in Botswana is provided for under the Affiliation Proceedings Act
of 1999. 170 Despite that the law provides for child maintenance and
applicants approach courts for child maintenance orders, the Botswana
report!’! submitted to the Committee on the Rights of the Child shows that
the state party has acknowledged the need to see to it that more is done to
make sure that child maintenance orders emanating from courts are complied
with.172 This is due to the fact that by failing to pay a child’s support,
resources are limited which could have been accessible to the child in
question, undermining the best interests of the child principle.173

When it comes to customary law, as stated earlier, the customary law of any
specific tribe or ethnic community is defined under section 2 of the Customary
Law Act. Section 2 of the Customary Law Act defines the customary law of an
ethnic group or community as the customary law of such ethnic group or
community in so far as it is compatible with provisions of every written law

164 Tebogo Jobeta and Bonolo Ramadi Dinokopila, ‘The Best Interests of the Child Principle in
Botswana’ (2018)Vol.26 No.2 University of Botswana Law Journal 20
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and not conflicting with morality, natural justice, or humanity.174 Customary
law is still largely applicable in Botswana.

Under customary law, fathers of children whose mothers they have not
married often make once-off payments for child-support. Thereafter, they are
not obliged to pay support for their children.!”> Such children are thereafter
adopted to their mother’s family and may in future get adopted to their
mother’s matrimonial family.176 Whilst the once-off maintenance pay might
have been adequate for the child’s needs under a cattle based economy, the
cash economy demands can never be met through such an arrangement.177
This traditional mind-set, brought about by culture, has however proved hard
to change notwithstanding amendments to the Affiliation Proceedings Act.178
The result therefore has been that children who are maintained under this
kind of arrangement are not adequately provided for in terms of their support
and the arrangement does not take into account the best interests of the child.

When it comes to the Roman Dutch common law, a father, regarded as the
pater familias [head of the family|, was taken to be the natural legal guardian
of his children born under marriage.!’9 He was liable for their affairs until
they were of age.180 Thus, he could never be refused custody including access
unless there was good cause.!8! On the other hand, a father to children born
outside marriage bore no relationship to the children, despite being liable for
their maintenance payments.182 Their mother was the sole legal guardian.183
The father bore no natural right of access to such children.184

It has nonetheless become obvious that the maternal dominance in situations
where children are born outside of marriage violates the concerned child’s
right to preserve his or her identity as well as family relations under Article
8.185 The fact that a child born out of wedlock is regarded as belonging to its
mother and the mother’s family means that the father has only a limited
access or no access to the said child. The father cannot form any meaningful
bond with the child and reduced access means the father cannot fully
maintain the child as he may have wanted. The child’s right to identity is
affected as the identity of the mother becomes dominant without necessarily
having heard the child’s view on the identity he or she might have preferred.
The child’s right to be a member of the father’s family is also violated.

174 Section 2 of the Customary Law Act No 51 of 1969 (Chapter 16:01) Laws of Botswana
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(b) The Best Interests of the Child Principle in Custody in Botswana

When it comes to custody issues and the best interests of the child, under the
traditional African customary law in Botswana, if parents married and later
separated, the children’s custody is traditionally given to the father’s family,
and the mother will only retain the visitation right of the children.186 There is
no respect for the views the children may have regarding the said custody
regardless of the children’s age or level of maturity. Whether the said
arrangement would be in the children’s best interests or not is not an issue.
The concerned children stand to be in a somewhat powerless situation due to
their dependence on their parents or caregivers in a traditional Tswana
society.187 This is due to the fact of a culture wherein children are habitually
treated as the property or possessions of their parents as opposed to bearers
of particular rights whereas the Convention underscores respect for the
children’s dignity and identifies a child as human and not as property.188

(c) The Best Interests of the child Principle in Botswana Adoptions

In relation to adoptions, the Children’s Act gives the main duty to care for
children as well as the responsibility to maintain them to their biological
parents.182 Section 13 of the Children’s Act!90 further gives every child a right
to know as well as to be taken care of by both parents.!9! Adoption of a child
by individuals not connected to the child through relation is uncommon in
Botswana culture and is thus regarded with disapproval.192 It can be said that
fostering is more accepted when compared to adoption.!93 The more common
type of adoption stands to be where a husband adopts the wife’s non marital
child. 194 The Combined Second and Third reports!9> by Botswana to the
Committee on the Rights of the Child have recommended that Botswana
should comply with the Committee’s recommendation to expedite a review of
its Adoption of Children’s Act.196 Such review should enable, amongst others,
safeguarding of children who have been adopted informally, as well as
encourage local adoptions.!9” Botswana has been reviewing the Adoption of
Children’s Act in pursuance of the recommendation.198
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Thus, informal adoptions which have not been registered are not in the best
interests of the child because upon the death of the alleged adoptive parent,
the concerned child might be denied inheritance. Where the parents of the
informally adopted child divorce, the child might be deprived of maintenance
if there is no proof that it was adopted. In light of the above, it is evident that
there is still a lack in the application of the best interests of the child principle
in relation to child maintenance, custody and child adoptions in Botswana.

I1I. THE STATE OF CHILD MAINTENANCE IN BOTSWANA
(a) Introduction

The Children’s Act of 1981 was repealed and replaced by the Children’s Act of
2009 to domesticate the provisions of the United Nations Convention on the
Rights of the Child [UNCRC] as well as the African Charter on the Rights and
Welfare of the Child [ACRWC]. The best interests of the child principle was,
for the first time, incorporated into children’s law in Botswana.199 Article 7 of
the UNCRC guarantees to all children, a right to the knowledge of and care by
their parents.200 In addition, Article 18(1) of the UNCRC obliges all states who
are party to the Convention to apply their best efforts to safeguard respect for
the rule that mothers and fathers have mutual responsibilities to bring up
and develop their children.20! Thus, parents as well as legal guardians, bear
the key responsibility of upbringing, including the development of their
children.202 [n addition, the best interests of the child should be their main
concern.203 Article 27(1) mandates state parties to recognize that every child
has a right to a living standard which is adequate for such child’s bodily,
psychological, spiritual, ethical as well as societal growth.204 Parent(s) and
other people answerable for a child bear the main responsibility of securing,
within their capabilities as well as financial abilities, conditions of life which
are necessary for the development of the child.20> State parties are therefore
obliged to take all appropriate measures towards securing the payment of
child maintenance from parents and other people who have financial
obligations for the child.2%6 Payment of the maintenance should be made both
within as well as outside the state party.207 Where the individual who has
financial duty towards the child resides in a different country from where the
child resides, the state party shall support acceding to international treaties
or concluding of such treaties, including making of some other suitable
arrangements.208
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At regional level Article 4(1) of the African Charter on the Rights and Welfare
of the Child provides that in every action concerning a child carried out by a
person or authority, the best interests of the child must be the main
consideration.209 All children are thus entitled to enjoyment of their parents’
maintenance and protection as well as the right to stay with their parents
whenever possible.210 Parents as well as other people responsible for a child
bear the main responsibility of raising and development of the child.?1! The
best interests of the child shall at all times be their basic concern.212 They
shall further secure living conditions within their capabilities and financial
abilities which are necessary for the child’s growth and development.213

As stated earlier, Botswana acceded to the UNCRC in 1995214 and at regional
level, Botswana has ratified the African Charter on the Rights and Welfare of
the Child.2!5 In domesticating the international and regional law provisions
relating to child maintenance, the Children’s Act of 2009 provides:

Subject to the child’s best interests, every child has a right to know and be
cared for by both of his or her biological parents, and to appropriate alternative
care where the child is removed from the family environment216 A child who is
born out of wedlock and does not live with both of his or her biological parents
has a right to access the absent parent, and to be nurtured, supported and
maintained by such absent parent in accordance with the provisions of the
Act or any other Act which deals with the care and maintenance of children.217

(b) Child Maintenance under the Affiliation Proceedings Act

The Act which specifically deals with child maintenance in Botswana is the
Affiliation proceedings Act.218 Section 3 of the Act permits an expectant
woman, a child’s parent or any person who is maintaining or has child
custody, to make application to court on complaint, for an alleged father of
such child to be summoned to court.?19 The complaint could likewise be
served to the child’s other parent.?20 In the event the complainant is the
person who is maintaining or has custody of the child, such complaint can be
delivered to either, or both parents.?2! The complaint is filed with the court
which has jurisdiction within an administrative district where the
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complainant is resident.222 Alternatively it can be filed in the administrative
district which is more convenient for such complainant.?23 In the event the
evidence is sufficient for the court, it [court] may either make a paternity order
against the defendant alleged to be a father or the court may make a
maintenance order.224 If the defendant is a mother, the court can grant a
maintenance order against her.225 In the event the child’s parent has no
earnings from which to make deductions for the child’s maintenance and/or
education, the Act provides for a social worker to be appointed for assessment
of the defendant’s estate or socioeconomic standing.226 Same shall then be
used to determine how the defendant can contribute to the child’s
maintenance and/or education. 227 The social worker has to prepare a
report. 228 Thereafter, such complaint shall, together with the report, be
referred, to a customary court for the application of customary law.229

The Affiliation Proceedings Act thus recognizes maintenance under both the
Act and customary law. As earlier indicated, despite that the law provides for
child maintenance and applicants often approach courts to file complaints
resulting in child maintenance orders, the Botswana report230 shows that
Botswana has acknowledged the need to see to it that more is done to make
sure that child maintenance orders emanating from courts are complied
with.23! This is due to the fact that by failing to pay a child’s support,
resources are limited which could have been accessible to the child in
question, undermining the best interests of the child principle.232

In addition, the Affiliation Proceedings Act does not enjoin courts making
orders under the Act to ensure that the best interests of the child shall be the
paramount consideration when such orders are made. All that the Act
requires is that the court be satisfied on the evidence adduced that there is
need for the child to be maintained. It may well be that during the hearings,
other considerations come into play especially the means of the parents and
not necessarily what is in the best interests of the child. This is so because
Section 6(3) of the Act states:

Where a complaint has been made to a magistrate’s court and the parent of
the child has no income from which deductions for maintenance and

education of the child can be made, the court shall (a) order that a social
worker assess his estate or socio-economic standing forthwith to determine
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how he can contribute to the maintenance and education of the child, and
prepare a report thereon; and, (b) refer the complaint, together with the report,
to a customary court, which shall apply customary law thereto.233

It is thus clear, that the Act enjoins magistrate’s courts to use a financial
means test when making decisions relating to child maintenance and not
necessarily to consider what is in the best interests of the child as paramount.
This is so because where the defendant is found not to have financial means,
from which deductions can be made, the Act requires the court to stop the
proceedings, request for a social inquiry report by a social worker and then
refer the complaint to a customary court to ascertain how the child can be
maintained. It is apparent that where there are no financial means, the court’s
hands are tied by the Act and there is nothing a magistrate can do. It may
well be that after receiving the social inquiry report, the presiding officer
[magistrate|, through the application of the best interests of the child
principle, could determine other ways in which the defendant can be ordered
to contribute to the child’s support. The Affiliation proceedings Act does not
however allow the presiding magistrate to apply the best interest of the child
principle due to the absence of the principle from the Act. Instead, the Act
requires for the matter to be referred to the customary court. There is therefore
a need for the Affiliation proceedings Act to be amended to incorporate the
best interest of the child principle and empower magistrates who preside over
child maintenance cases.

In addition, the Act [Affiliation Proceedings] provides for cases relating to
defendants who do not have financial income to be referred to the customary
court. It has however been shown that traditional African customary law and
courts have their own flaws when it comes to child maintenance issues. The
said flaws are discussed under customary law maintenance.

Section 2 of the Affiliation Proceedings Act provides for the order to require a
parent to maintain a child with no less than P100 a month. This is to cover
both upkeep and the child’s education if the child is of school going age. The
Affiliation Proceedings Act was enacted in year 1999 and one wonders whether
an amount of P100 a month was enough to cater for a child’s maintenance
and education at the time, or whether such a meagre amount can adequately
support a child in this day. With the passage of time, 25 years to be exact, the
amount of P100 as the minimum amount a parent can be liable for to cater
for the education and other needs of a child needs to be reviewed.

(c) Child Maintenance under the Tswana Customary Law

Under the traditional African customary law, a fathers to a child whose mother
he has not married is only required to make a once off payment in child
support and subsequently has no responsibilities towards his children.234
Such child is thereafter, accepted into the mother’s family with the possibility
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of later being adopted into its mother’s marriage family.23> Whilst the once off
payment might have been adequate for the child’s needs in a ‘cattle economy’,
the cash economy demands can surely not be met through such an
arrangement. 236 This cultural mind-set has nonetheless proved hard to
change, despite amendments in the Affiliation proceedings Act.237

In addition, the automatic adoption of the child into its maternal family as
well as the exclusion of its father from the child’s affairs after the once off
payment results in the possibility of the child being adopted by the mother’s
husband, if at all she gets married subsequently. Thus, had the biological
father not been excluded by custom, chances of the child’s adoption would
have been reduced by the bond the child would have had with the father. In
addition, the obligation to maintain the child would remain with the biological
father as international law requires, as opposed to being transferred to the
mother’s husband. The traditional African customary arrangement is thus not
in the best interests of the child as it promotes severance of ties from a
biological father. In addition, it encourages biological fathers to abandon their
children to the child’s mother’s family which is not in the best interests of the
child.

In the case of Ivy Masusu v Michael Masusu,238 an appeal against the decision
of a Customary Court of Appeal [CCA], the appellant Ivy Masusu was seeking
that a decision of a customary court of appeal be overturned. The decision
had on divorce granted Ivy Masusu and Michael Masusu’s house to the
defendant, Michael Masusu. Ivy Masusu was granted the divorce by a
headman in a village called Malolwane who had presided in the customary
court and had further divided the parties’ assets. Ivy Masusu had sought the
divorce on the reason, amongst others, that there was no peace in her
marriage because her husband insulted her together with her family,
assaulted her and failed to financially take care of her and their two children.
The evidence had not been disputed by the defendant, Michael Masusu
throughout the divorce hearing. The headman granted custody of the
Masusus’ two children to Ivy Masusu and gave the family house to Michael
Masusu. Movable property was shared between the parties.239

Ivy Masusu made an appeal of the home award. Her grounds were that the
house was necessary for bringing up the children who were under her
custody. On review of the customary court decision of Malolwane, another
customary court at Mmathubudukwane granted the home to Ivy Masusu. The
case ultimately reached the Customary Court of Appeal whose decision is
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relevant for present purposes. The Customary Court of Appeal gave Michael
Masusu the house.240

A unanimous verdict of three presiding chiefs is produced hereunder for better
appreciation of the reasoning that informed it:

ASSESSMENT. According to the entire Tswana culture, when a woman gets
married, she is married into the man’s clan; likewise, if a man divorces a
woman, that woman is effectively divorced by the man’s clan. Similarly, if a
woman divorces a man, she is in essence divorcing the man’s clan. Even if a
couple has built its homestead outside the ward of the man’s clan, to all
intents and purposes, that homestead is an integral part of the man’s ward.
Upon delivering judgment, headman E. N Bogatsu gave the house to Michael.
By so doing, headman Bogatsu gave appropriate effect to the Tswana culture.
That is so for the simple reason that if Ivy did not love Michael, there was no
way she could enjoy the comfort of his property. It is astonishing that while
Ivy did not want Michael, she should want Michael’s homestead, which was
going to be inherited by his children...In terms of Tswana culture, if a woman
divorces, she quits the ward of her husband. How come that while Ivy divorces
Michael, she should be given a house which belongs to the Masusu family?
Who among the Masusus would visit her since she has divorced them...This
court also considers that it would be inappropriate for the house to be sold for
that would be tantamount to selling the children’s estate and disrupting the
ward of Michael’s clan. I concur entirely with the judgment passed by
headman E.N Bogatsu; it is strong as it conforms to Tswana culture and
tradition....241

To the Customary Court of Appeal, it did not matter that Ivy had contributed
towards building of the house. As far as the court was concerned, the house
belonged to the Masusu clan. In addition, it did not matter that Ivy had been
granted custody of the children who Michael Masusu had not maintained.
One of the things that the Customary Court of Appeal had stated was that
even if a husband runs around with other women, the wife should resolutely
remain in the home with the children. Whether the children were maintained
or not did not seem to be an issue to the court as long as they remained in
the home.

On appeal to the High Court, it was held that the Customary Court of Appeal
had failed to amongst others state what should happen in the event the wife
resolutely stayed in a matrimonial home where the spouse did not run around
with other women, but instead neglected to maintain the family amongst
others.2?42 [t was held that the Customary Court of Appeal found it fully
acceptable to give the home to the defendant [Michael Masusu] and had failed
to consider what happened to the children. The defendant had not disputed
during trial that he had failed to participate in the children’s maintenance.
The High Court held further that the Customary Court of Appeal could have
considered how the home might be used to contribute to the children’s
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maintenance.?43 In addition, the High Court found that the Customary Court
of Appeal did not appear to have weighed the benefits against the detriments
of removing a mother with her children from a home that the children have
known as their only home and give the home to the father who had failed to
maintain the children. That such a state of affairs would in addition to unfairly
increasing the prevailing financial burden on the mother being the only
supporter of the children could also not have possibly been in the best
interests of the children. It required noting that the trial court had given the
appellant the children’s custody and given the house to the respondent and
failed to consider or make a decision on how the children were to be
maintained. The court seemed to have assumed that the mother ought to
continue supporting the children as she had been doing. The High Court
found that ideas and principles which do not form part of Botswana law as it
is today had influenced the approach taken by the Customary Court of Appeal
in determining the case. That such notions could well be a part of customary
law as the Customary Court of Appeal had found.244

On the issue of children, it was held that a principle was long established to
the effect that in every decision concerning children, the paramount
consideration is their best interests.245

The High Court found that after division of the parties’ movable assets, having
granted custody of the children to Ivy Masusu, the Customary Court of Appeal
had choices in the midst of which was the best interests of the children whose
family was torn apart Vis:

* Granting of the home to either party, with an order that the party
awarded the home compensates the party who moves out half of the
value of the home. In such instance, an order for payment of monthly
maintenance for the children had to be granted against Michael
Masusu.

* The second option would be to give the home to Ivy Masusu and,
considering the respondent’s past conduct of failing to maintain the
children, order his half share of the house to form a pre-payment for
the children’s support for a definite period.

* Thirdly, an order for the home to be sold with the proceeds being shared
amongst the parties. In such instance, the respondent’s part can be
applied as a down payment for the children’s maintenance. If the court
found that the respondent will change his past conduct and actually
maintain the children in future, a monthly award of maintenance
payment could be ordered.246

It is evident that the High Court was able to make the best interests of the
children being their care and maintenance the paramount consideration in
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dividing the parties’ assets on divorce, whilst the Customary Court of Appeal
had failed to do so. The Customary Court of Appeal, through the application
of Tswana customary law, had focused on the interests of the divorced
husband and his clan, disregarding the children who were affected by the
divorce in the process.

Customary law thus differentiates between a duty to maintain children who
are born outside wedlock and the obligation to maintain children who have
been legitimized through marriage.24” A child born outside wedlock in terms
of customary law belongs to the mother as well as her family group.248 The
legal carer for such child is its maternal grandfather and the maternal uncle
in the absence of a maternal grandfather.24° The responsibility to care for the
child and its protection is associated with the maternal parentages of the
child.250

In Mashabane V Molosankwe?51 it was held that an unmarried mother could
claim maintenance of a child under Tswana customary law separate from any
payment that would have been made as damages for the pregnancy.252
Customary law was assailed due to the differential, discriminatory treatment
it gave to children born out of wedlock and for failure to have regard to the
best interests of the child.253

In Moremi V Mesotlho2°# the High Court stated in certain terms that children
have a common law right of support from their parents. That this right, arises
from a sense of natural justice and filial, parental duty and affection of blood
and this extends to children born out of wedlock.255> The decision in Moremi V
Mesotlho thus departed from Tswana customary law as it is known when it
comes to the maintenance of children born out of wedlock.

The Court of Appeal has held in Magibisela V Mogobe2°¢ that in terms of
Roman Dutch common law both the mother of the child and the father are
obliged to support the child according to their respective means.257 That the
obligation to support the child lapses when the child reaches the age of 21,
marries or becomes self-supportive258 and that to hold otherwise would
obviously not be in the best interests of the child.

It requires noting that the three cases being Mashabane, Moremi and
Magibisela were decided at either the High Court or the Court of Appeal which
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courts considered what was in the best interests of the child whilst the
Customary Courts of Appeal failed to do so in the Masusu case.

(d) Child Maintenance under the Roman Dutch Law

Roman-Dutch law does not acknowledge an affiliation between a child born
outside of marriage and the child’s father.25° This state of affairs bars the
obligation placed on such father to support the child. The law only recognizes
the affiliation between a child born outside of wedlock and the child’s mother
and maternal relatives to the omission of the child’s father and paternal
relations.260

A father, regarded as the pater familias [head of the family], was taken to be
the natural legal guardian of his children born under marriage.26! He was
liable for their affairs until they were of age.262 Thus, he could never be refused
custody as well as access, unless there was good cause.263 On the other hand,
a father to children born outside marriage bore no relationship to the children,
despite being liable for their maintenance payments as their mother was the
sole legal guardian.264

The notion of ‘potestas’ represents the virtually unconstrained and absolute
legal authority of the head of a Roman family, the ‘paterfamilias’,
characterized by total rights over persons as well as possessions which belong
to his household.?65 The authority over children of his house was named
‘patria potestas’. 266 This influence was exercised on children born inside
marriage.

It has nonetheless become obvious that the paternal dominance of a father in
situations where children are born in marriage and the maternal dominance
of a mother in situations where children are born outside of marriage ought
to be subordinated to the best interests of the child principle contained in the
Children’s Act of 2009.267

Thus, whether a child is born in or out of wedlock should not be the
determining factor when issues relating to the child, including its
maintenance or custody are concerned. Denying a father of a child born out
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of wedlock custody outright denies the concerned child the right to be properly
cared for by the father as it blocks the child’s relations with the father. This
is not in the best interests of the child.

Whilst the Botswana report to the Committee on the Rights of the Child
appreciates the courts in the state party upholding the principle of the best
interests of the child, same cannot be said about the traditional African
customary courts in their application of customary law when issues affecting
child maintenance come into play. These courts are still lagging behind when
it comes to the application of the best interests of the child principle despite
that they handle cases concerning children, especially in areas where there
are no magistrates’ courts or High Courts. On the Roman-Dutch law aspect,
the higher courts have intervened in such matters as can be seen from the
Magibisela V Mogobe case as well as the Masusu case.

V. CHILD CUSTODY IN BOTSWANA
(a) Introduction

Custody is defined by Bekker as ‘the capacity of a person to have actual
physical “possession” of a minor, to live with him or her, to take care of him
or her and to assist him or her in his or her daily life.”268

The topic on the custody of children has been regarded from ancient time
through a patriarchy lens.269 Under the civil law practice of Western Roman
Empire, it was usual for fathers to be granted their children’s custody on
divorce.270 For the reason that women were uneducated, there was no way
they could make out a living for themselves or even provide materially for their
children. To add more insult to the injury, mothers were regarded as not fit to
maintain their children.27! On the other hand, fathers had comprehensive
control on their children. Such a legal as well as social ideal capacitated
fathers with far-reaching and unqualified control including the custody of
their children.272

Women’s hopeless status emanated from Roman Empire to Medieval Europe
and due to their disadvantageous position, they were considered to be minors
when it came to societal as well as legal issues. 273 A husband might
effortlessly get a divorce through joint agreement with the wife or through
repudiation of the wife but still get custody ruled in his favour as his fault
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could not dismiss him from a custody entitlement. It stood to be his automatic
right as the Latin maxim denotes the husband as the household head
[Paterfamilias] with absolute authority on the wife and children.274

This legal standard governed for centuries in civil Roman law and European
countries, including under the common law jurisdictions till the 19t century
when social as well as political movements encouraged civil rights, women
and children’s rights.275 The marriage establishment, family structure, parent
as well as gender underwent social change and women were permitted to
participate in employment out of the home environment, triggering divorce
issues. 276 Parents currently resort to the courts to help determine child
custody arrangement issues and this has pushed the courts to change the
legal attention from parental rights towards the best interests of the child.277

(b) Child Custody under Tswana Customary Law

In Botswana under the traditional African customary law custody of a child
born outside wedlock rests with its mother as well as her family group.278 In
the event the parents got married under customary law and separate, the
father was given custody of the children with the mother having mere
visitation rights.279 Where the husband had fulfilled his responsibility and
paid lobolo [bride price], he as well as his family have full custody of the
children.280 This is appositely summed up in Madyibi V Nguva?8! as follows:

By nature the progeny of woman accrue to her father’s group and are members
of his group and tribe for religious and practical purposes...these rights and
duties are transferred by Native law to another group only on contraction of a
valid customary union whereby the woman’s group receives lobolo from the
other group and transfers the natural right to the woman’s productive powers
and her progeny to the group providing lobolo.282

In accordance with the above assertion, custody including parental rights are
ultimately exercised by numerous people within the woman’s family if she is
unmarried, or the husband’s family if she is married. Each member of the
woman’s family is allowed to contribute to discussions pertaining to her
child’s interests. 283 This kind of decision making practice will not often
promote the child’s best interests as a large number of people are allowed to
decide, leading to conflicting resolutions to problems making quick decisions
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difficult owing to numerous opinions even if the child’s best interests need a
quick solution.284

Customary law is certainly not documented and familiarity of the law as well
as its use is handed over from one kgosi [chief] to another including to
members of the specific community.285 Customary courts largely echo the
traditions as well as the attitudes of the concerned community and often they
make quicker judgments for the reason that the cases get heard by a local
chief or presiding officer.286

The use of the best interests of the child principle in customary law in
Botswana is insignificant since under customary law, the rights of a child are
not treated separate from those of the family group.287 This is revealed where
the head of the family assesses what is in the best interests of the child in
accordance with family ideals as well as the cultural and religious context.288

The Masusu case which was discussed above [under maintenance| however
seems to demonstrate a major shift from the hard customary law stance that
where the parties were married under customary law and then separated, the
father is granted custody of the children and the mother has visitation rights
only. That where the husband has paid lobolo, he and his family group has
full custody over the children. In the Masusu case, despite that the couple
was married under customary law, upon divorce the customary court granted
the mother full custody of the children. Having regard to the circumstances
that prevailed under Masusu, it was in the best interests of the children that
their mother was granted custody as their father had admitted that he failed
to maintain them.

Custody, maintenance and guardianship of a child are founded on the blood
affiliation between the child and their parents.28° It cannot be held that the
father of a child born outside marriage is not the parent to the child.290
Although it may be acknowledged that a child’s parent does not necessarily
have to be its blood relations, there remains a stronger tie amid blood relations
than people not connected by blood.29! There is consequently an affiliation
established by blood between an extra marital child and its biological
father.292 The biological father of the child is as a result the parent of such
child.293
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Failure by customary law to recognize the relationship between an illegitimate
child and its biological father thus violates the best interests of the child in
that it denies the child the right to its identity and family. In addition, when
issues of custody relating to the child are decided, the child’s views are not
taken into account. The child’s view is however one the factors that should be
taken into account when child custody is decided.294

A child born outside marriage ought to be granted an in-built right to access
as well as custody of their biological father with the right only being curtailed
in the event it is conflicting with the child’s best interests.295 Denying a child
born outside marriage an intrinsic right of custody to the biological father is
thus a violation of the child’s constitutional right to parental care and is not
in the child’s best interests.296

The entrenchment of the best interest of the child as paramount stands to be
the most advanced moves for the recognition of, as well as respect for
children’s rights and the principle has a profound influence on the association
between a child born out of wedlock and its biological father.297 It is in the
child’s best interests that it be given intrinsic right to access, custody as well
as guardianship of both parents.298

Determining the best interests of a child may not be an easy exercise to
undertake and the issue is worsened by the fact of it not being given an in-
depth treatment under foreign or global jurisprudence.299 The imprecision
surrounding the principle led one commentator to declare that due to its
indeterminacy, working through it is akin to exercising ‘Solomonic
judgment’.300

As earlier indicated, under the traditional African customary law in Botswana,
the best interests of the child principle was afforded no use.3°1 What mattered
most was always what parents desired and saw as the proper decision
regarding a child.302 This meant that a child’s views were never considered in
custody issues regardless of the child’s age or level of maturity. In addition,
the welfare principle was generally applied when deciding issues pertaining to
child custody.303

It remains a grave deficiency that the best interests of the child principle is
not considered on custody differences under customary law. In addition, the
fact that the views and opinion of the child is never considered is not in the
child’s best interest as it denies the child the right to participate in the making
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of decisions that affect the child.3%4 Such failure to take into account the best
interests of the child and its wishes is in violation of Article 12 of the UNCRC
which guarantees to every child the right to express his or her views freely in
all matters affecting the child for the said views to be given due weight.305 The
provisions of Article 12 underscore the importance of consideration of a child’s
views when determining its best interests.306 The Convention provides that:

+ State parties ought to guarantee to a child capable of making his or
her personal views a right to state such views liberally in every matter
which affects the child, with the child’s views given due weight
according to the age as well as maturity of such child.307

* For such purpose, a child ought, specifically, to be accorded the
chance to be heard during judicial or administrative proceedings
which affect the child directly, or by way of a representative, or a
suitable body, in a way consistent with rules of procedure or national
law.308

In similar tone, the African Charter on the Rights and Welfare of the Child
provides for the views of a child to be considered in every matter affecting such
child. The Charter states that all children who are capable of stating their
views will be guaranteed the right to state such opinions liberally in every
matter as well as disseminate their opinions subject to restrictions prescribed
by law.309

In view of the above international and regional instruments, failure to hear a
child’s views and opinions during custody hearings under the Tswana
customary law violates these instruments.310 The deliberation on the child’s
view in every matter affecting them is important as it allows the court to
acquaint with the child’s desires, difficulties and ambitions, the sort of
connection they have with either parent, including the child’s personality.311

The Committee on the Rights of the Child has also emphasized this point that
in assessing what is in the best interests of the child, the views of the child
concerned ought to be taken into account.3!2 The child should be able to say
who they prefer to be given custody between the mother and father if they are
of the age and level of maturity to be able to express such view. Failure to
allow them under such circumstances will not be in their best interest. In
addition, denial of the right to custody to a father who is not married to the
mother denies the child the right to preserve his or her identity, guaranteed
under Article 8 of the Convention which enjoins state parties to respect every
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child’s right to preserve their identity which includes nationality, family
relations and name as recognized by law.313 By denying the child custody
means such child cannot have family relations with their biological father or
identify with the father’s nationality or the father’s name which is not in the
child’s best interest. This also extends to the preservation of the family
environment and maintaining of relations as required under General
comment 14. A child cannot maintain relations with the father when such
father is denied custody and the denial further violates Article 9 of the
Convention which is against separation of a child from parents against their
will unless it is in their best interests.31* Where the law separates a child from
the parents outright it means the child’s best interests were never a
consideration from the onset. Still under the right to maintain relations,
outright denial of custody affects the responsibilities that the father has
towards the child as the child could be staying with the father and getting the
necessary care needed daily. It can thus not be in the child’s best interests
and violates Article 18.315 A father who is denied custody can never have
common responsibility as a mother staying with the child. The denial of
custody further arbitrarily interferes with the child’s right to family contrary
to Article 16316 of the UNCRC. The interference is arbitrary as it is
indiscriminate and is made without any considerations.

(c) Child Custody under the Roman Dutch Law

Asides from customary law, in Botswana, authority of parents or a parent-
child association remained regulated under Roman Dutch common law.317
Children born outside wedlock had, under the common law, a legitimate
affiliation with the mother only.31®8 Botswana case law acknowledged the
hereunder broad principles previous to enactment of the Children’s Act of
2009:

* Custody of a child of tender age ought to be granted to the mother.

* A son’s custody should be granted to the father whilst custody of a
daughter is given to its mother.

* A child’s custody should not be granted to a parent who is immoral.

* The desires of the concerned child may, not ought to be considered.

* The child’s prevailing association as well as its environment must not
be disturbed lightly.

* The material gain of either parent over the other parent would not
largely be a concern.319
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In Mazile V Mazile320 the applicant and the respondent had been married and
bore two children of ages two years and eleven months and almost over one
year. There was a matrimonial issue amongst the parents, and though not
divorced, the applicant being the wife applied for a provisional order for
custody of the two minor children. The court had to determine which of the
two parents to grant custody of the children. It was held that in assessing the
grant of custody to one of the children’s parents, the main consideration by
the court was the children’s welfare. In deciding which parent the court
should award custody, the court considered the ensuing factors:

* Suitability of such parent;

+ That it was desirable to keep the siblings together;

+ The readiness of a parent to be responsible for daily care;

+ The need to ensure stability as well as safety in the children’s lives

* The readiness of a parent to provide the children with emotive, mental,
social as well as environmental growth; and,

* The appropriateness of the children’s prevailing surroundings, regard
being had to maintaining the status quo.32!

It requires noting that though the Mazile case was decided before the
Children’s Act of 2009, the court stated that the determining factor in deciding
will be the best interests of the child. On suitability, the court noted that it
could not be said any of the parents loved the children any less than the
other.322 Both desired what was best for the children. The respondent had, at
first pursued custody for both children and had re-considered the position
and required custody of only the elder boy.323 It was held that it will not be in
the children’s best interests to share them, that separation will have emotional
impact on them at a period when their lives were unsettled by the collapse of
the parents’ matrimony.324 From the evidence, the applicant had been the
most hands-on parent.325 The kind of the respondent’s employ was such that
he was not hands on domestically.326 In addition, he shuttled between two
main homes and even travelled further on business.327 This made him less
accessible to give intimate daily care for young children.328 [t was abundantly
clear that if the respondent was given custody, he would have to get the help
of other people to provide daily care. The applicant was as a result granted
custody.329
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In another case Ntshekisang V Ntshekisang,33° decided after the coming into
effect of the Children’s Act of 2009, the parties’ marriage was dissolved
through a divorce decree in August 2011. There was two children born from
the marriage and during the proceedings, the plaintiff claimed custody to go
to Australia with the children for 18 months in pursuit of her studies.33! The
children were aged seven and three years respectively. The defendant
challenged the custody. The court applied the best interests of the child
principle and allowed the children to go to with the mother to Australia.332

A majority of children in Botswana are born outside wedlock.333 The situation
of fathers to children born outside wedlock is a matter which has disturbed
lawmakers.334 The background is the position of the Roman Dutch common
law that an unmarried father enjoys no intrinsic parental right to a child born
outside wedlock.335

In Botswana, historically children born outside wedlock bore no legal
relationship to their fathers and they neither took his name nor inherited from
him.336

The Roman Dutch law position in relation to children born out of wedlock can
be likened to the customary law position discussed above. Under both laws
the children are held not to have a legal relationship with their fathers.

The Botswana Children’s Act seems to attain equality in the roles of wedded
as well as unmarried parents.337 Section 28 of the Children’s Act which deals
with parental rights provides:

Subject to the best interests of the child, and to section 78, every parent shall
have the right, in relation to that child, to- (a) have the child live with him or
her;338 (b) control and guide the child’s upbringing;339 (c) maintain personal
relations with, and have access to, the child if the child does not live with him
or her;....340

The provisions relate similarly to married parents who live together with the
child, as well as to unmarried parents, who might well stay with the child but
frequently do not.34! The granting of residence rights to an absent father
seems to set up potential for conflict, based on assertions of rights over the
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child’s residence.342 As earlier indicated, parents now look up to the courts
for help in determining child custody arrangements.

Custody laws do not provide a measures for determining the best interests of
the child.343 Judges are left with an imprecise as well as indeterminate
standard with little direction on how they have to proceed.34* The best
interests of the child principle thus remained vague, indeterminate and
unspecified.34> Bogged down by the inertia, courts reached out towards social
scientists as well as mental health specialists to assist in determining issues
surrounding the best interests of the child criteria.346 This advancement in
custody resolves were hallmarked by involvement of professional witnesses
like social workers, psychologists, and psychiatrists in courts for
determinations of the best interests of the child.347 The courts noted these
professionals’ reports in custody decision-making processes.348

General comment 14349 however provides guidelines or factors that ought to
be taken into account when the best interests of the child are to be considered.
The list of such factors is not exhaustive. From observation it seems the courts
in Botswana apply the principle of the best interests of the child when deciding
custody matters. It is however not clear whether the children concerned are
allowed to air their views in relation to proposed custody applications which
affect them. The authorities referred to above are not clear on that.

There is an observation that children are not at ease to express themselves
adequately and liberally in courts due to cultural as well as language
variations amongst children and court staff and this has negative effects on
the realization of the best interests of the child.350 There is consequently a
necessity to establish courts which are child friendly where court judges will
be able to listen to, comprehend and give weight to what children are saying
in court. In multi-cultural societies like in Botswana, children get expected to
engage with staff from court whilst their cultural connections and/or
language awareness differ from their own.35! This signifies a language as well
as cultural block which hinders children from speaking out in court, thus
trampling on their right to express their best interests and desires. 352
Language and cultural variances not only affect the way children feel as well
as react in courts, it might also make it difficult for judges to reach correct
decisions at the end of the hearing.353
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VI. CHILD ADOPTION IN BOTSWANA
(a)  Introduction

As indicated, child adoption in Botswana is another area where the
application of the best interests of the child principle is lacking.

Child adoption includes a biological mother/parents, the child to be adopted
as well as the adoptive parents, and involves a permanent transference of
parental rights and responsibilities from a biological parent to an adoptive
parent/s.35% When the adoption process is complete, the child is, for all
intents and purposes, a legal as well as social child of its adoptive parents
and gets entitled to every right and benefit due to a biological child which
includes the right to inherit.355 A legal or formal adoption of a child can hence
be defined as an agreement which involves an intentional and permanent
abdication of a person’s parental rights as well as duties relating to a biological
child to some other person who then becomes the child’s parent legally and
socially.3%6 It is equally a legal deed which brings a child who is born to some
other parent to another family to take the place of a biological child inside the
adoptive family.357 Through an adoption, people who previously did not have
a biological connection create an affiliation similar to a biological connection
for the well-being of the agreeing parties, hence it is presumed to be a legal
right equal to biological parenthood.358

(b) Adoption under the Adoption of Children Act

In Botswana, the consequence of an adoption in terms of the Adoption of
Children Act3>9 lies in the fact that it gives the surname of the parent who
adopts to an adopted child. 360 The adopted child is for all intents and
purposes deemed, according to law, to be a lawful child of its adoptive
parent. 361 An adoption order ends all the rights as well as legal duties
prevailing between the adopted child and the natural parents including their
relations, save for the child’s right of inheritance from them intestate.362

The UNCRC contains a set of rights which protects a child to stay with his or
her family.363 Article 7 guarantees a child ‘as far as possible, the right to know
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and be cared for by his or her parents’.364 Under Articles 8 and 9, State parties
agree to respect a child’s right to family relations as recognized by law without
unlawful interference’365 including to ‘ensure that a child shall not be
separated from his or her parents against their will, except when competent
authorities, subject to judicial review, determine this is in the best interests
of the child.”%% Article 18 also acknowledges that ‘parents or, as the case may
be, legal guardians have the primary responsibility for the upbringing and
development of the child’ and that ‘the best interests of the child will be their
basic concern.’367

The best interests of the child principle is an all-encompassing human rights
standard which ought to be respected in every matter, including matters
concerning the right of the child to a family life.368

In the African region, Article 18 of the African Charter on Human and Peoples’
Rights [ACHPR] similarly confirms that a family is ‘the natural unit and basis
of society.”69 Article 18 of the African Charter on the Rights and Welfare of
the Child likewise acknowledges a family as a ‘natural unit and basis of
society’ and calls on state parties to safeguard and aid its creation.370

At local level, section 13(4) of the Children’s Act prohibits the separation of a
child from its parents, relatives or guardians except if it is in the best interests
of the child to do so. The significance of children growing up in a family
environment which is stable and in which they can be able to form permanent
emotional connections with members of the family can barely be over-
emphasized.371 It stands to be a fact though that not all children have the
chance to develop in a family, viewed as the ideal method of child upkeep.372
Adoption consequently affords such child with a chance to grow in a family
setup.s73

Article 21 of the UNCRC enjoins state parties to recognize as well as permit
the system of adoption and guarantees that the best interests of the child are
the utmost consideration.374 State parties are further enjoined to guarantee
that adoption of children is sanctioned by only competent authorities to
assess if the adoption is permissible according to relevant laws and processes.
In addition, and basing on all germane and credible evidence, state parties
ought to ensure that such adoption is acceptable having regard to the child’s
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parental status, relations and legal carers. Where it is required, relevant
persons must grant their knowledgeable consent to such adoption on the
basis of necessary counselling.375 Also, state parties ought to know that inter-
country adoption may be viewed as other means of caring for a child if such
child could not be placed with a foster or adoptive family and could not be
cared for in some proper way in its original country.376 State parties ought to
guarantee that the concerned child in inter-country adoption enjoys
protections as well as standards comparable to those prevailing in domestic
adoptions.377 They must take every suitable measure to confirm that the
consequences of the inter-country adoption is not improper monetary benefit
for those concerned with it.378 State parties ought to also encourage, where
proper, the objects of the article by entering into mutual or multidimensional
agreements, and make effort, within the structure, to confirm that the placing
of the child in a different country is approved by competent establishments.379

The enhanced protection, granted specially in an adoption, indicates the
weighty impact an adoption places on the child’s life.380

Even though the Children’s Act gives the main duty to care for children as
well as the responsibility to maintain them to their biological parents,38!
where a child is adopted, the said responsibility passes on to the adoptive
parent.

The requirement in the Adoption of Children Act on participation by the child
to be adopted is however limiting which is not in the best interests of the
child.382 Children who are less than ten years are not allowed to participate
in the adoption proceedings, regardless of their level of maturity or
understanding.383

On the other hand, mandatory participation of children who are ten years and
over is also disturbing as these children are legally required to consent for
them to be adopted.384 This is so despite that there may be children who are
above ten years who might be unable to give consent like the severely
physically disabled or mentally incapacitated.38> Such a provision in the law
excludes these children from the opportunity to be adopted and being part of
a family without justification and merely because they are unable to
consent.386 The mandatory requirement for consent by children who are ten
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years and older may therefore at times not be in the best interests of the child
who needs to be adopted.

The Adoption of Children Act further requires that the children’s consent be
written.387 The requirement for consent to be in writing overlooks the fact that
a child who has to consent to the adoption might be illiterate.388

The requirement for consent contained in section 4(2) (e) of the Adoption of
Children Act can essentially work against the best interests of the child if a
child who is required to consent is unable to do so due to a disability. On the
other hand a child younger than ten years old whose level of maturity allows
them to express their view on a proposed adoption will be prevented by the
Act from expressing such view, contrary to the best interest principle. The
Adoption of Children Act therefore has some shortcomings when the best
interests of the child principle is being considered.

The failure of an adoption application on the basis of non-compliance with the
statutory provisions will result in the child being denied the right to a family
which would not be in the child’s best interests. Denial of the adoption may
also violate the child’s other rights like the right to be cared for by the adoptive
parent or family as well as the right to a proper home and family setting.

(c) Adoption under Tswana Customary Law

Traditionally, adoption of a child by individuals not connected to the child
through relation is uncommon in Botswana culture and is thus regarded with
disapproval.389 It can thus be said that fostering is more accepted when
compared to adoption.390

The more common type of adoption stands to be where a husband adopts the
wife’s non marital child. 39! Such adoptions are however generally not
formalized when carried out under customary law. The combined second and
third reports392 by Botswana to the Committee on the Rights of the Child has
recommended that Botswana should comply with the committee’s
recommendations to expedite a review of its Adoption of Children’s Act to
enable, amongst others, safeguarding of children who have been adopted
informally, as well as encourage local adoptions. 393 Botswana has been
reviewing the Adoption of Children’s Act in pursuance of the
recommendations to register adoptions under customary law in order to
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safeguard children in circumstances where an adoptive parent dies or the
child’s parents divorce.394

Currently, it is not unusual upon divorce, for a man to refute that he adopted
a divorced wife’s non marital child where the adoption has not been registered
and such situation has negative consequences on the concerned child,
especially on its upkeep after the divorce. 39 The effect of unregistered
adoptions is also noted in Botswana’s report to the African Committee of
Experts on the Rights and Welfare of the Child.39¢

The reality of it is that the concerned child’s mother may have lost connection
to the biological father who, upon the mother’s marriage and by conduct,
would have recognized the adoption of the child by its mother’s husband.397

Unregistered adoptions are thus not in the best interests of children in
instances where the adoption has to be proved after the divorce of the child’s
parents or after an alleged adoptive parent’s death when it comes to issues of
inheritance.

In addition, under customary law adoptions, the different laws and customs
of each individual tribe to be applied in the adoption process makes any effort
to protect the child from harmful cultural practices ineffective.39¢ Customary
law is constantly evolving.399 The fact that it is unwritten often makes finding
it not always easy due to its non-static nature.490 It is thus not always easy to
state with any measure of certainty what an applicable rule of custom is at
any given time,%°! including in adoptions. The responsibility of establishing
the usages, rules or practice of customary law for a particular tribe at any
given time is usually left for the court dealing with a customary issue.402

The High Court as an appellate court on customary matters as well as the
‘upper guardian of all minors’ has the responsibility to apply customary law
in all customary adoption cases which come before it on review. It [High Court]
accordingly has to determine the appropriate customary law by referring to
decided cases, textbooks and other sources as well as receive opinions from
experts, in most cases tribesmen or chiefs.403
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The use of text books as a source of customary law instead of them being a
guide makes the source more rule oriented and presents the Tswana
customary law outside its societal context.#04 The argument is conceivable for
the reason that a customary law which was applicable to an adoption case
some years back might not be applicable today due to the non-static nature
of customary law.405

Consideration is being given to registering of adoptions under customary law
in order to safeguard children in circumstances where an adoptive parent dies
or the child’s parents divorce.#%¢ Currently, it is not unusual upon divorce, for
a man to refute that he adopted a divorced wife’s non marital child where the
adoption has not been registered. 407 Such a situation has negative
consequences on the concerned child, especially on its upkeep after the
divorce. The reality of it is that the concerned child’s mother may have lost
connection to the biological father who, upon the mother’s marriage and by
conduct, would have recognized the adoption of the child by its mother’s
husband.“%8 Unregistered adoptions are thus not in the best interests of
children in instances where the adoption has to be proved after the divorce of
the child’s parents or after an alleged adoptive parent’s death when it comes
to issues of maintenance or of inheritance.

(d) Adoption under the Roman Dutch Law

In the case of Mokoti V Okatswa#?® the applicant and the respondent were
involved in a romantic relationship which bore them two children. The
applicant resided with some other woman and at first merely visited the
respondent at the respondent’s home and would return back to his live-in
companion. He increasingly spent more time at the respondent’s place and
spent less time at his residence. He ultimately separated with his erstwhile
partner and went to live with the respondent and the two lived as husband
and wife.410

Later on the applicant secured a plot and built a house for himself and the
respondent and they relocated to the new house where they continued living
as husband and wife. The applicant at some stage stated that he had intention
to get married to the respondent but never fulfilled the intention. He
nevertheless introduced the respondent as a potential daughter in law to his
parents as well as relations who welcomed her.41!

Unknown to the applicant, the respondent gradually lost interest in the love
relationship and searched for a chance to leave the applicant. The opportunity
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came when she was transferred from Moshupa, a place where she was
employed as an educator to another place called Magoriapitse. On her
departure, she never returned to the applicant’s home and she left with the
two minor children.412

She later met another man and fell in love with him and they subsequently
got married. Her husband considered the respondent’s children to be his own
and proposed to legally adopt them.413

The applicant contested the adoption of his children by the mother’s spouse
and sought to continually interact with them. The respondent on the other
hand wanted the children to totally cut connection with the applicant so that
they could be adopted by her spouse. She further wanted to deny the
applicant access to the children or any relationship with them stating that the
children will be confused as to who the father figure was in their lives. She
further stated that the children had found a new father and did not require
the biological father414

Highlighting the Roman Dutch law position in Botswana enunciated in Ndlovu
V Macheme,#15> the court stated that the traditional Roman Dutch position of
the law on the rights of a father to a child born outside of marriage is that
such father bore no relationship with the child though he was responsible for
maintenance. It was held that the mother stood to be the sole carer of the
child.#16

The court in Mokoti nonetheless mentioned the development of international
human rights instruments, in this case the UNCRC and advancements in
domestic law including case law on children’s rights and the best interests of
the child principle, made domestic by section 5 of the Children’s Act. The
court went on to state that the paternal dominance of a father in situations
where children are born inside marriage and the maternal dominance of a
mother in a situation where children are born outside wedlock are, following
the legal developments, subject to the best interests of the child.41” The court
stated that the contemporary legal standard is found in the UNCRC which
views children as autonomous beings who have human rights. Further that
children have ceased to be appendages of the parents as they are human
beings with rights separate from their parents’ rights. Consequently that the
Roman Dutch law notions have now taken a back seat to give way to the now
leading overarching norm of the best interest of the child.418

Having said that, the court went onto state that the main consideration in the
case is, ‘which parent serves the best interests of the children?’ What captures
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attention about the Mokoti Case is the judge’s indication that he had the
pleasure of interviewing the two children concerned in the dispute and they
were both clear as to their biological father. In addition the children recognized
the change in their mother’s marital status and the entry into their lives of
their mother’s spouse. They nevertheless expressed the view that they would
want to reside with their mother together with her husband and be allowed to
visit their father when chance permits.419 The fact that the court was able to
take into account the views of the children whose rights stood to be affected
was a great step in the realization of the best interests of the child principle.

The court found that to all of a sudden sever connection between the applicant
and his children with whom they had a deep emotional connection and with
whom they wanted to interrelate would not be in the best interests of the
children.420 The court thus preserved the children’s family relations with their
biological father which was in the best interests of the children.

In another case of Khwarae V Keaikitse and Others#?! the applicant, who was
a biological father to a female minor challenged the constitutionality of section
4(2)(d)(i) of the Adoption of Children Act. The said section did not require his
consent for his child to be adopted as the child was born outside wedlock. The
section provides for a court to which an application for an adoption order is
made not to grant the order unless consent to the adoption is granted by both
parents to the child or, by the child’s mother if the child be illegitimate.422

The applicant had been involved in the life of his daughter, providing care as
well as maintenance when the first respondent was pregnant and he had also
followed his child’s birth. He maintained the child by giving financial support
including following up on the well-being of the child and seeing the child
whenever the first respondent allowed him.423

When the first and the third respondent’s relationship went through
challenges, the first respondent asked for the child to reside with the
applicant. Both agreed that the child will reside with the applicant who would
then take the child to school. The applicant was afraid that the third
respondent was pursuing adoption of the child without his consent. The
applicant argued, amongst others, that excluding a requirement of a biological
father’s consent to the adoption of his child discriminated against him on the
reason of his sex as well as marital status, violating section 15 of the
Constitution.424

He further argued that the different treatment given to unmarried fathers in
section 4(2)(d)() of the Adoption of Children Act is unreasonable and
discriminating as it allowed for the one-sided termination of the biological
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father’s rights and responsibilities. Further that the provision engrains a view
which contravened the best interests of the child principle that fathers should
have a curtailed connection with their children, especially when they are not
married.425

The court stated that the Children’s Act has recognized that an unmarried
father could no longer be disqualified from the lawful meaning of ‘parent’ and
had to participate in legal processes pertaining to his child’s future.426 The
court went on to state that the applicant was treated unfavorably by the
Adoption of Children Act when compared to a woman due to a prejudicial and
stereotypical cultural view that a child born outside marriage belongs to the
mother, effectively excluding the father from parenting duties. That the said
view regarded a father less fitting to carry out a parent’s role merely because
he is an unmarried father.427

The court further stated that the authority of the best interests of the child
principle has been recognized in legislation as well as judicial decisions
relating to children which includes children born outside marriage.428 That
the Children’s Act specifies guiding principles to be applied when determining
the best interests of the child. Further that the said guides include considering
the ability of the parents to maintain and protect the concerned child, the
significance of stability as well as the likely result on the child of changes or
disruptions in the child’s situations. In addition the court stated that
decisions or actions resulting in discrimination of a child’s status which
includes family will not be taken, and further that a child’s parents have the
main duty of preserving as well as promoting the child’s well-being.429

The court decided that section 4(2)(d)() of the Adoption of Children Act is
unconstitutional in that it did not necessitate the father’s consent in the
adoption of his child born outside wedlock and that an adoption of the
applicant’s child could only be done with the applicant’s consent.430

Although the Khwarae case was decided on the basis of violation of the
applicant’s constitutional right, the court was alive to the best interests of the
child principle. The decision was in the best interests of the child in that
though the applicant was an unmarried father, the court was able to preserve
the child’s relations with its biological father. Although an adoption can
operate in the best interests of a child by giving a child who has no family the
right to a family, it can have a downside if its effect is to sever the child from
an already existing family member, especially if that family has been a caring
one. The negative effect would be greater if the child is severed from a
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biological parent who has throughout shown love, care and support for the
child as such adoption would not promote the child’s well-being.

CONCLUSION

In conclusion, the application of the best interests of the child principle is still
lacking when it comes issues of child maintenance, custody and adoption of
children in Botswana. When it comes to maintenance under the Affiliation
proceedings Act, it has become evident that although the courts do make
orders for children to be maintained by parents, there are instances where the
court orders are not complied with, resulting in children’s rights to be cared
for and maintained by parents being violated. The Affiliation Proceedings Act
further still uses the financial means test when assessments are made
relating to child maintenance instead of applying the best interests of the child
test. This results in courts referring parents without financial means to
customary courts for maintenance, which is not in the best interests of the
child as customary courts have also been found wanting. The minimum
amount that can be paid under the Act is also a paltry sum of P100.00 to
cover a child’s upkeep and educational expenses in the event the child is
attending school.

Under customary law, fathers to children whose mothers they have not
married have been found to make once off payments on child maintenance
and thereafter, abandon the children to the mother’s family which also
violates the best interest principle. The encouragement of severance of ties
from the biological father by customary law violates the best interests of the
child principle as well as the child’s right to family relations between a child
and its biological father and denies the concerned child of the right to be
maintained. Customary law has been found wanting as it tends to focus on
the interests of parents as opposed to those of children. In addition it
discriminates between children born in wedlock and those born outside
wedlock, which is not in the children’s best interests.

Roman Dutch law like customary law fails to acknowledge an affiliation
between an unmarried father and his biological child, resulting in the father’s
failure to properly maintain the child. This is not in the best interests of the
child as the concerned child is also deprived of proper care from the father.

When it comes to custody determinations, the issue of wedlock or otherwise
of a father continues to dominate when making such decisions under
customary law and Roman Dutch law as opposed to the best interests of the
child principle. In addition, children’s views are never regarded, regardless of
the child’s age or level of maturity as the parents views are the ones which
take center stage. This is not in the best interests of a child who has the ability
to form their own views regarding his or her custody. In addition, the fact that
the custody of an illegitimate child remains with the mother without question,
tends to sever ties between the child and its biological father, which is not in
the child’s best interests. This is so especially in relation to a child who would
have preferred custody of their father as opposed to that of the mother.
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Finally on the issue of child adoption, children who are less than ten years
are not permitted by the Adoption of Children Act to participate in the
adoption, despite that such children may, by virtue of their level of maturity
be able to state their views regarding a proposed adoption. This is not in the
best interests of such a child. Conversely, it is mandatory for children ten
years and over to consent to the adoption, despite that the concerned child
may be unable to consent by reason, maybe of a disability whilst desiring to
be adopted. The mandatory requirement for the child’s consent under such
circumstances would therefore not be in the best interests of the child and
ought to be done away with as the result would be a denial of the child’s right
to a family environment as well as to form family relations. In addition, the
requirement that the consent be in writing has the potential to deny illiterate
children the right to be adopted, resulting in denial of their right to family.
The written consent requirement would under such circumstances not be in
the best interests of the child.

On customary law adoptions, the fact of them not being registered is also not
in the best interests of the adopted child because upon divorce or death of the
adoptive parent, there is possibility of them being disputed, denying the
affected child either the right to inherit or maintenance. There is therefore a
need for customary adoptions to be registered.

When it comes to Roman Dutch law, the courts have demonstrated a move
towards compliance with International as well as regional instruments and
local legislation on the application of the best interests of the child principle.
The same standard should therefore be seen to be applied in the lower courts.

In conclusion, the application of the best interests of the child principle is still
lacking in maintenance and adoption cases in Botswana. When it comes to
custody matters, the cases cited have demonstrated a move towards the
application of the principle in the higher courts which is a great step towards
attainment of what is in the best interests of the child when such decisions
are made.
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