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Abstract 

History is the great humaniser l 

This dissertation is about the social history of Timbuktu during the colonial era (1894 -

1960). Scholars have written about Timbuktu and its intellectual tradition since the 

beginning of twentieth century more so the last forty years. They have used the city's 

written sources made up of thousands of manuscript materials found all over in 

Timbuktu and its surrounding world's desert and village archives. However, these 

scholars have worked only on the city's famous seventeenth and eighteenth-century 

chronicles (tarikhs), a few theological treatises and political correspondences of the 

nineteenth century. From annotated translations to analyses and monograms, their 

works were limited to the above sources. This dissertation, firstly, takes fatwasfrom 

Timbuktu's archives as its historical source, a source the aforementioned scholars paid 
\ 

very little attention to or consciously ignored. Although fatwas are legal documents, this 

dissertation shows that fatwas are a historical source. Secondly, it looks at the history of 

ordinary men and women in their everyday lives. Hitherto, the earlier looked at events 

shaped around Timbuktu and the Songhay Empire's political and religious elite only. Can 

Timbuktu's fatwastell stories about themselves and about the ordinary men and women 

who appear in them? This dissertation is inclined to the affirmative. Timbuktu's fatwas 

can do that. Timbuktu's colonial-era fatwas show, for example, that wives contracted 

subsequent marriages while still legally married, refused to travel with or to husbands, 

and abandoned the marital home. They show that husbands travelled leaving their wives 

behind remaining away for long periods of time; others married secretly without letting 

1 Barzun, J and Graff, H.F. 1992. The Modern Researcher, fifth edition. New York: Harcourt 
Brace Jovanovich College Publishers, pg. 9 

ii 
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their existing families know. We scratch beneath the surface of the questions people 

asked the scholars, their utterances and actions as the fatwas describe them as well as 

the answers of muftis. In this way we reconstruct Timbuktu's colonial-era history from 

below. 

iii 
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A NOTE ON ORTHOGRAPHY, AND TRANSLITERATION 

I have generally used the English spelling of well-known places such as Segu, but I have also 

employed the French spelling for the name French Soudan. All Arabic words are italicized except 

for proper names and "Qur'an given that is commonly used. I employ the IJMES style of 

transliteration. 
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• CADN-AOF: Centre des Archives Diplomatiques de Nantes, Afrique Occidentales 
Franc;aise, Dakar, Senegal 
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Glossary 

Amenokal: political leader or "chief" of Tuareg confederacy. 

Arma: from Arabic al-rumat- Moroccan musketeers, applied corporately to the ruling caste of Timbuktu 
after 1591, and originally composed of members of the Sa'dian expedition. It was later applied to the 
Song hay-speaking descendants of those Moroccan soldiers as elite groups in certain Niger Valley towns 
such as Timbuktu. 

Azala"i: Salt caravans 

Azawad: Desert region north of Niger Bend. 

Barakah: Blessings (usually indicating a pious person understood to be close to God). 

Bellah: Servile and "Black" members of Tuareg society. 

BarabTsh: Arabophone group based north of Niger Bend. 

Fatwa: a religious-legal verdict 

French Soudan: French colonial territory that gained its independence as the Republic of Mali in 1960 

Rqh: Islamic substantive law 

Fuqaha' (singular faqih): Jurists 

Goumier: camel-mounted military policeman in the Sahara established 'by French colonial rule. 

ljadTth: A prophetic tradition (what Prophet Mu~ammad said, did, and tacitly approved of). 

t:tassanT: Arab "warrior" lineage. 

Ijaram: forbidden/proscribed 

'Iddah: the mandatory waiting period a Muslim woman observes after divorce or death of her husband 

1fta': the act of making a fatwa 

Istifta': petition/seeking a religious-legal verdict 

Kahiya: Moroccan military rank of the third order, of Turkish origin 

Khuf: A divorce initiated and requested by the wife 

Kunta: Arabophone group in Niger Bend and Mauritania. 

Madhhab: Islamic legal school of thought (e.g. t:tanafi, Shafi'T, MalikT, Ja'farT, ZaydT, etc.) 

MalikT: The Islamic legal school followed in Timbuktu and the rest of West Africa by most Muslims 

Mufti. jurisconsult 

x 
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Mustaftf. petitioner for a fatwa 

Pasha: Moroccan military rank of the first order, of Turkish-Persian origin 

Oa(la': judicial process/judiciary 

Oa(lT: judge 

TakrOr: Imprecise term for Sahelian West Africa. 

Ta/aq. divorce 

TarTkh: chronicle 

Tenguereguif: Berberophone (Tuareg) group in the western Niger Bend 

, U/ama': traditional scholars of the Islamic sciences (singular' a/im) 

U~D/ a/-fiqh: Methodology in source jurisprudence or legal hermeneutics. 

xi 
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Introduction 

In a sense, of course, the whole business of writing about Africa 
is an invention. l 

Africa has long, deep and complex histories. This study is an attempt to make a 

1 

contribution to Timbuktu's history from below as an authentic African city during the 

colonial era (1894-1960). It uses the city's rich local written sources, primarily those 

from the colonial era, but also a few written sources that date to the pre-colonial era. The 

sheer numbers of Timbuktu' s manuscripts make such a task possible, desirable and 

appropriate. 

The city of Timbuktu lies close to the Niger Bend, the point where the River Niger 

reaches its furthest point north, bends east then takes a sharp tum south away from 

the great Sahara desert. It was founded at the beginning of the twelfth century CE.2 

Timbuktu's history is embedded in and with the Niger Bend and the Sahara, 

without which it will be hard to imagine it coming into existence. That Timbuktu is 

the symbol of Africa's written heritages long before the arrival of European 

colonialism is a platitude today. The sheer quantity of its manuscripts bears witness 

to that indisputable fact. The East African Kilwa and Pate Chronicles, the West 

African Hausa Chronicles, and the late sixteenth-century short chronicle of Idris 

1 Isichei, E. 1997. A history of African societies to 1870. Cambridge: Cambridge University Press, pg. 
4 

2 Hunwick, 1.0.1999. Timbuktu & the Songhay Empire: Al-Sa'di's Tarfkh al- Sudiin down to 
1613 & other contemporary documents. Leiden: Brill. 
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2 

Aloma are other examples of Africa's pre-colonial written intellectual legacy. 3 

Timbuktu's written heritage represents, however, the most compelling case of and 

for Africa's written heritage. Moreover, its written legacy far outweighs its oral and 

other non-written sources. It is, in fact, Timbuktu's intellectual legacy that ensured 

for it a special place in history, without which it might have remained an 

insignificant settlement or, at best, a commercial emporium. The city reduced to its 

pivotal dimension was a centre of knowledge, the abode of jurists, astronomers, and 

sages, and the sanctuary of the Sankore mosque-cum-madrasah. 

The city lived its "golden age" during the sixteenth century, especially during the 

reign of the Songhay ruler ai-biiii Askiya Mul).ammad (r. 1493 - 1528) and later his 

son Askiya Dawiid (r. 1549-1582). In 1591, it came under Moroccan colonial rule 

when the Sa'dian army defeated the Songhay army on 13 March 1591. Songhay, 

however, offered protracted resistance until 1612-13.4 By 1630, the Moroccan 

Sultan's authority had become nominal. His mercenaries who conquered Songhay 

in his name became embroiled in power struggles; corruption, extortion and 

disorder became pervasive. According to Kaba, on another level the Moroccan 

soldiers underwent a Songhayization through marriage and other forms of 

socialization. This process, according to him, marked the formation of the Arma as 

3 Jeppie, S. What is tarikh in Timbuktu? Beyond tarikh (unpublished paper delivered at Basle University, 
2008). 1 have the author's permission to quote from the paper. 

4 Kaba, L. 1981. 'Archers, musketeers, and mosquitoes: the Moroccan invasion of the Sudan and the 

Songhay resistance 1591-1612', Journal of African history, 22, pg. 473 
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a community in Timbuktu and along the river.5 The Anna military elite ruled 

Timbuktu for the next two centuries. This rule was characterised by political 

instability, chaos and hardship. Between 1833 and 1862, the city was under the 

loose control of the Masina Islamic state. Following his defeat of Masina in 1862, 

al-biiii 'Umar sent his envoy to administer the city. That exercise ended in failure 

though. In 1894 Timbuktu was colonized by France, formally becoming the French 

Soudan.6 In 1960 it became part of the independent Republic of Mali. 

Going to Timbuktu: from Islamic law to social history 

I am a graduate of the Faculty of Islamic law, al-Azhar University. Established in 971 

CE, it is the Muslim world's oldest university and regarded as the highest centre of 

learning in the Sunni world. Fiqh and u~ul al-fiqh (Islamic substantive law and source 

methodology in jurisprudence), the two sciences of Islarnic law, are the main subjects 

studied in this faculty. Literally, the wordjiqh means to understand, to precede others in 

understanding, or when understanding comes naturally to a person.7 Technically,jiqh is 

the study of the practical rulings specifically for human action. U~Ul al-fiqh is the 

aggregate knowledge of the proofs ofjiqh: the Qur'an, the Prophetic traditions, the 

consensus of Muslims and analogical deduction, the manner by which such proofs are 

5 Ibid, 473 

6 From 1920 to 1958, Soudan Franyais (French Soudan) was the colonial name (one of many) for the 
territory comprising what became the Republic of Mali in 1960. 

7 Abu Zahrah, M. undated. U$ul al-flqh. Cairo: Dar aI-Fila aI-'ArabI, pg. 4 
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adduced, and the status of the adducer.8 It leads either to certain knowledge of a ruling or 

to at least a reasonable assumption.9 

After five years of study at al-Azhar, hours of reading, and memorization (not to mention 

the frustrations), and as many exams over five years, I graduated as a traditionally trained 

shaykh, with an Honours degree. On my return to South Africa I enrolled for a Masters 

degree at the University of Cape Town's Department of Religious Studies. Studies at this 

secular institution introduced and exposed me to a critical study of the Islamic intellectual 

tradition, including Islamic law, unlike anything I experienced at al-Azhar. 

The UCT-TombouctoulO Manuscripts Project 

In January 2004, I went to Timbuktu, as a researcheron the UCT-Tombouctou 

Manuscripts Project, the first of many visits to come. Until then, Timbuktu was just a 

name of some far, far away place. I was exposed to Timbuktu's wonderful world of 

manuscripts scattered in unorganized archives - but an archive, as is said, is always in 

the making. At, more-or-less, the same time, I was also introduced to historiography, 

more precisely, the new historiographical approaches of the post-1950s period. I began 

reading on the Annales School in all its generations, history from below, micro-history, 

8 Al-GhazalI, Abu l:liimid. 1995. AI-musta$ja min 'Um al-u$ill, first edition. Beirut: Dar Sadir, pg. 9 

9 Al-'AlwanI, T.J. 1990.u$iil al-fiqh al-islami, transl. Y.T. de Lorenzo and al-Shaikh-Ali, A.S. Riyadh: 
International Islamic Publishing House; Zu1}.ayII, W. 1996. U$Ul al-fiqh al-islami, 2 vols. Damascus: 
Dar al-Fikr, pp. 19 - 23 

10 We use the French spelling for Tombouctou because of the uct in it for UCT (the University of Cape 
Town). I, however, use the English spelling Timbuktu throughout this thesis. 
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Subaltern Studies, Ie histoire menta lite, historical novels, and much more. What a 

reading experience for a legally-trained "shaykh": difficult, but exciting and rewarding. 

Thus began a relationship with the city's manuscripts as a researcher on the UCT­

Tombouctou Manuscripts Project that would last many years - it continues to this 

moment in 2010 as I am writing. My work with specific manuscripts from Timbuktu's 

libraries showed me their relevance in any attempt to write the city's "history from 

below" or "from the bottom up. " In short, becoming a researcher on the UCT­

Tombouctou Manuscripts Project changed my academic focus and introduced to a novel 

world of doing history, which I will shortly say more about. These approaches or new 

ways of doing history were, among other things, concerned with preserving and telling 

the histories of ordinary people using unconventional spurces, such as police and court 

records, memoirs of some unknown person, etc. 

It was decided, given my qualifications in Islamic law that I would work on the fatwa 

manuscripts from Timbuktu - other members of the research team work on manuscripts 

in accordance to their expertise and interest. Afatwa is a non-binding legal opinion of a 

muftT: (jurisconsult) issued in response to a question or petition. Fatwas involve real 

persons with real problems or questions in particular circumstances that stem from the 

real world. In many fatwas the names, professions and places of residence are mentioned. 

They tell us more about individuals and societies in that they serve, or can serve, as a 
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conduit of society's narratives, which indicates the link between law and society. Thus to 

rej ect fatwas ' worldliness is to make nonsense of their form and contents. II 

My education at Al-Azhar included something about fatwas. However, it was limited to 

the definition and legal stature of fatwas and pre-requisites for a person to issue fatwas, 

i.e. to become a muftI. We did not work withfatwas as case studies. That would have 

required an additional two years of study at Egypt's Dar al-Jfta'. As Sherman Jackson 

says, "to become a muftI "requires [ extra] years of study [of fatwas], incalculable hours of 

memorization, tortuous bouts of disputation, and months of apprenticeship" .12 

Notwithstanding the fact, that I did not qualify as a muftI or work with fatwas - prior to 

Timbuktufatwas - I was able, after some initial diffic;uJty to read and understand 

Timbuktu 'sfatwas. I recalled the little I was taught at al-Azhar aboutfatwas. My "falling 

in love with Timbuktu fatwas" enhanced my reading and understanding of the intricacies 

of fatwas, not to mention the curious stories some of them contain. I detected in fatwas a 

propensity as a source for the history of the social practice of Timbuktu 's ordinary men 

and women. Able to read Timbuktu 's fatwas and armed with the new historiographical 

approaches I was ready to take on Timbuktu's "history from below". 

II Hallaq, W. 1994. 'From fatwas to furil: growth and change in Islamic substantive law', in Islamic 

Law and Society, 1, (1), 29-65 

12 Jackson, S. 1992. 'The second education of the mufti: notes on Shihiib ai-DIn al-Qarafi's tips to the 
jurisconsult', Muslim World, LXXXll, pg. 1 
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Africa's historiographies and historians 

Africa, of course, has a pre-colonial historical tradition and one of its main written forms 

are the chronicles in the Arabic script and language. There is in East Africa the Kilwa 

Chronicle and the Pate Chronicles; in West Africa the late 16th century short chronicle of 

Idris Aloma and the Hausa chronicles. Africa features in the works of ibn Batuta, ibn 

Khaldun, and al-BakrI. The Arabic written chronicles are the major sources of West 

African history starting from the early sixteenth centuries and for all the pre-nineteenth-

century history of East Africa. 13 

The seventeenth-century Tar'ikh aI-Sudan and Tar'ikh al-fattash represent Timbuktu's 

great tradition of historical narrative. 14 It bears very much the hall marks of classical 

Islamic historical writing with its own history, styles,periodization, philosophical 

tendencies and epistemic breaks. Both tar'ikhs focused on the Songhay state from the 

mid-15th century through to around 1655 and are organized around the dominant political 

regimes in the region and its important personalities, such as al-baii Askiya MuQammad. 

The scholars and the saints also receive plenty of coverage. IS What remains, 

13 Hunwick, J.O. 1970. Arabic sources for African history, in Fage, J.D (ed.), in 'Africa 
discovers her past, Ibadan: Oxford University Press, pg. 48; also see Hopkins & Levtzion's 
Corpus of early Arabic sources for West African history (Cambridge: Cambridge University 
Press, 1981) 

14 Other tarikhs are the sixteenth-century Durar al-bisiin, the seventeenth-century so-called 
Notice historique, the eighteenth-century Tadhkirah al-nisyiin & Dhikr al-wafayiit, and the 
twentieth-century Kitiib al-turjumiin & Naql al-kawii'in. 

IS Jeppie, S. What is tankh in Timbuktu? Beyond tankh (unpublished paper delivered at Basle 
University, 2008). 
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unfortunately, virtually untapped are nineteenth and twentieth-century "little" tar'ikhs, 

some of which are no longer than two manuscript folios. 16 

Limiting themselves to the two chronicles, the historical writings of modem scholars on 

Timbuktu, naturally, focused on kings, empires, wars of Songhay and the scholars of the 

region; in short, the history of elites. The works of John Hunwick bespeak this 

historiographical approach: Secular power and religious authority in Songhay (1964), A 

new source for the biography of Abmad Biibii al-Tinbukt'i (1964), Shari 'ah in Songhay 

(1989), Timbuktu and the Songhay Empire (1999) and Arabic Literature of Africa (2003). 

Hunwick's article, Timbuktu: a bibliograph/7 lists the works of Kaba, 18 Blum and 

Fisher,19 Gomez,20 Stieber,21 Paulo de Moraes Farias and many others on Timbuktu. The 

titles of these works show they were concerned only with Songhay kings (especially al-

16 See, Sidi Amar ould Ely. 1995. Handlist of manuscripts in the Centre de Documentation et de 

recherches historiques Ahmed Baba, Timbuktu, volume 1. London: Al-Furqan Foundation, pp. 317-

324 

17 Hunwick, 1. 2001. 'Timbuktu: A Bibliography', Sudanic Africa: A Journal of Historical Sources, 12, 
pp. 115-129 

18 Kaba, L. 1984. 'The Pen, the Sword, and the Crown: Islam and Revolution in Songhay 
Reconsidered, 1464-1493', The Journal of African History 25, 3 

19 Blum, C, Fisher, H. 1993. 'Love for Three Oranges, or, the Askiya's Dilemma: The Askiya, al­
MaghIlI and Timbuktu, c. 1500 A.D', The Journal of African History, 34 (1), pp. 65-91 

20 Gomez, M. 1990. "Timbuktu under Imperial Songhay: A Reconsideration of Autonomy", The 
Journal of Africa History 3 

21 Stieber, M. T. 1981. 'The background and possible historical significance ofa letter and manuscript 

of 1798 concerning Timbuktu', History in Africa, 8 
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baii Askiya Mubammad), armies, the Arma, wars and scholars?2 They covered only the 

period from 1468 to about 1630. Michel Abitbol's translation of an eighteenth century 

chronicle of events up to 1801 includes the wars and armies of the nineteenth century. In 

short, they used neither fatwas as a source (except for Hunwick and Fatima Harrak who 

based their work on afatwa of Al).mad Baba al-SudanI) nor was history from below their 

goaL 

Elias Saad's Social History ofTimbuktu, the one contemporary work dedicated to the 

social history of Timbuktu is at once about Timbuktu's elite scholars as notables and 

members of rich mercantile families. Saad, however, limited himselfto Timbuktu's 

seventeenth-century and eighteenth century tar'ikhs especially the two seventeenth-

century tar'ikhs in addition to nineteenth century political correspondences. He outright 

dismissed Timbuktu'sfatwa and other Arabic materials as sources for Timbuktu's history 

as an authentic Black African city.23 

But Saad is wrong on two counts. The tar'ikhs are part of the very so-called "Arabic 

sources and Islamic traditions" produced by the same intellectual-religious tradition. 

Secondly,fatwas - and many other manuscripts such as intra 'ulama' letters, commercial 

22 Farias, P.F. de Moraes. 2003. Arabic medieval inscriptions from the Republic of Mali: epigraphy, 
chronicles and Songhay-Taureg history & intellectual innovation and reinvention of the Sahel, in 
Shamil Jeppie and Souleymane Diagne (Eds), The meanings ofTimbuktu. Cape Town: HSRC Press 
(2008). 

23 Saad, E.N. 1983. Social history ofTimbuktu: the role of Muslim scholars and notables, 1400-1900. 
Cambridge: Cambridge University Press, pg.1 
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records or what Ghislaine Lydon calls a "paper economy of faith24
", etc. i.e. the rest of 

Timbuktu's written sources - are suitable sources for Timbuktu's history as an 

"authentic" African city. As Louis Brenner, in his review of Saad's work suggests, the 

reader would have been better served if the content of Timbuktu's social tradition had 

been presented with its vagaries and complexities left more open to question.25 That 

cannot be done by depending on the city's formal tar'lkhs only. Saad's work only 

marginally informs us about the mercantile dimension of Timbuktu's patriciate as Carl 

Petry points out in his review. 26 Had Saad used the hundreds of commercial letters among 

Timbuktu's Arabic sources, we would know that dimension. 

Although the works of Bruce Halt27
, Horace Miner28

, Yacouba Dupuis29 and Ismael 

HaYdara,3o treat all classes of Timbuktu's peoples, they are not history from below nor did 

they use latwas as a source. Their sources were oral, colonial records, ethnography and 

late pre-colonial commercial letters. 

24 Lydon, G. 2009. On Trans-Saharan trails: Islam law, trade networks, and cross-cultural 
exchange in nineteenth-century Western Africa. Cambridge: Cambridge University Press, pg. 3 

25 Brenner, L. 1984. Review article of Elias Saad's social history of Timbuktu: the role of Muslim 
scholars and notables, 1400-1900', The International Journal of African Historical Studies, 17 (3), 568 

26 Petry, C.F. 1985. Review article of Elias Saad's social history of Timbuktu: the role of Muslim 
scholars and notables, 1400-1900', Canadian Journal of African Studies, 19 (3), pg. 678 

27 Hall, B. Mapping the river in black and white: trajectories of race in the Niger Bend, Northern Mali. 
PhD Dissertation, University of Illinois at Urbana-Champaign 

28 Miner, H. 1965. The Primitive City ofTimbuctoo'. New York: Anchor Books 

29 Dupuis, Y.F. 1921. Industries et Principales Professions des Habitants de la Region de Tombouctou. 
Paris: E. Larose. This was an ethnographic study. 

30 Haidara, LD. 1999. Les Juifs a Tombouctou: Recueil des sources ecrites relatives au commercejuif 
a Tombouctou au XIXeme siecle. Bamako: Donniya. 
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The above cannot, of course, be properly understood outside the context in which African 

studies emerged in the 1960s. In its task to debunk Eurocentric racist stereotypes about 

Africa, the nationalist! Africanist narrative tended to defme the African past in terms of 

great States. This was partly to show that Africans were capable of creating and 

maintaining them. The professional study of African history took shape about the same 

time most African countries became independent. 31 Hence the modem state was seen as 

everything, even social transformation was deemed to be the outcome of the state's 

initiative.32 In short, the mission of African studies was to let the 'ideology of 

development' replace the European 'mission to civilize' .33 As Paulo de Moraes Farias 

says, "the sheer irrationality of white racism generated, in return, writings that can be 

'sometimes quaint, sometimes fantastic.,,34 

Likewise, starting from the 1960s, the modem historiography of Islam in Africa focused 

on kings, caliphates,jihads, scholars and literary activity. Thus the scholars of the Ibadan 

school concentrated their efforts on the jihad of 'Uthman b. Fiidi, his writings, and the 

Sokoto Caliphate.35 Nehemia Levtzion's critical study ofthe Tarfkh al-fattash focused on 

31 Isichei, E. 1973. The Ibo people and the Europeans. London: Faber and Faber, pg. 17 

32 Mamdani, M. 1992. The intelligentsia, the state and social movements in Africa', in Mamadou Diouf 
and Mahmoud Mamdani (eds.), Academic freedom in Africa. Dakar: CODESRIA, pg. 253 

33 Swai, B & Temu, A. 1981. Historians and Africanist history: a critique. London: Zed Press, pg. 9 

34 Farais, P.F. de Moraes. 2003. Review article, Afrocentrism: between crosscultural grand narrative 
and cultural relativism, Journal of African history, 44, pg. 327 

35 Willis, J.R. 1971. 'The historiography ofIslam in Africa: the last decade (1960-1970)', African 
studies review, 14 (3), pg. 405 
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how the Masina Caliphate manipulated the tarfkh for its religious-political aims.36 In 

general, the diverse and layered history of West Africa was reduced (or elevated, so it 

was thought) to that of its great empires (Ghana, Mali and Songhay) and Muslim chiefs.37 

Even social history in Africa remains confmed to a description of the lives of chiefs and 

their headmen, nationalist fighters and trade union leaders. The criterion for writing 

history of ordinary people remains elusive.38 Even as far as African biography is 

concerned, Neville Alexander raised the question of it always reflecting the extremes of 

hagiography or demonization.39 

Writings about long-distance trade, Africans as homo economicus, successful 

entrepreneurs were meant to rebut European notions of African backwardness and 

victimhood.40 In its emphasis on long-distance trade~between great pre-colonial African 

states, this perspective neglected local production, and as Elizabeth Isichei says, "At the 

heart of all African history is the productive base - agriculture, pastoralism, crafts, 

mineral extraction, fishing, hunting, and gathering.41 Production involves the ordinary 

36 Levtzion, N. 1973. 'A seventeenth-century chronicle by ibn al-Mukhtar: a critical study of the 
Tarikh al-fattash', Bulletin of the School of Oriental and African Studies, 36, 571-593, pg. 573 

37 Muslims and chiefs in West Africa (Oxford: Clarendon Press, 1968) & Ancient Ghana and 

Mali (London: Methuen & Co Ltd, 1973) 

38 Swai & Temu, Historians and Africanist history, pp. 5-6 

39 Quoted in, Cheryl-Ann Michael. 2004. Introduction: African biography: hagiography or 
demonization, Social Dynamics, 30 (1), pg. 1 

40 Hopkins, A.G. 1973. An economic history of West Africa. London: Gray, R & Birmingham (eds.), 
1970. Pre-colonial African trade. London: 

41 Isichei, A history of African societies, 4 
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people who produce the goods for long-distance trade, their experiences and 

contributions. 

The Marxist perspective of African historiography paid attention to both production and 

distribution. However, it focused on structures rather than individuals and their 

experiences. Secondly, it paid scant attention to peasants in the making of Africa's 

history. In general, all approaches of African studies paid relatively little attention to the 

organization of work in structuring the rhythm of peasants' daily lives.42 

Not only were Africans robbed by colonial rule of initiative, Capitalism continued to 

stifle Africa's economy as Walter Rodney wrote.43 Rodney was, of course, correct. 

Rodney wrote How Europe underdeveloped Africa, "to reach our own people without 

having it mediated by the bourgeois institutions ofleaming.,,44 However, in that he and 

many other proponents of Dependency Theory ignored African initiatives, adaptations 

and choice.45 John Tosh's Clan leaders and colonial chiefs in Lango ameliorated modem 

historians' neglect of African stateless societies in Africa. However, Tosh's was political 

42 Isaacman, A. 1993. Peasants and rural social protest in Africa, in Cooper, F, Isaacman, A.F, et 
al (eds.), 'Confronting historical paradigms: peasants, labor, and the capitalist world system in 
Africa and Latin America. Madison: The University of Wisconsin Press 

43 Rodney, W. 1974. How Europe underdeveloped Africa. Washington: Howard University Press, pp. 

13-25 

44 Rodney, W. 1990. Walter Rodney speaks: the making of an African intellectual. Trenton, New 

Jersey: Africa World Press, Inc, pg. 26 

45 Cooper, F. 1993. Africa and the world economy, in Cooper, F, Isaacman, A.F, et al (eds.), 

'Confronting historical paradigms: peasants, labor, and the capitalist world system in Africa and 
Latin America. Madison: The University of Wisconsin Press, 84-85 
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history; a preoccupation with the politics of chiefship during the colonial period, based on 

colonial documents and the oral traditions of the Langi of their chiefs.46 

Moreover, modem African - and other non-European - historians had to contend with a 

historiography that served European colonial interests. Michel de Certeau saw in 

historiography (that is, "history" and "writing") a paradox - almost an oxymoron, of a 

relation between the real and discourse, the relation that discourse keeps with the real that 

is forever its object.47 Colonial rule used historiography to re-present Indian history 

writing.48 In Africa it was worse; Africa was not only denied history, but even religion. 

Africa's religion said Hegel is what Europe calls magic.49 History happened to Africa, 

not in Africa, as Hugh-Trevor Roper asserted. With all this it is quite understandable that 

those who wrote about Africa's history in the early d~~s of independence paid no 

attention to the life experiences and testimonies of ordinary men and women. 

Thus for Hunwick and the others Timbuktu's history was high political and intellectual 

history. I realized that my attempt was completely novel; it appeared to be virgin 

territory. Though I was the first for Timbuktu, I was comforted by the fact that I was not 

46 Tosh, J. 1978. Clan leaders and colonial chiefs in Lango: the political history of an East African 
stateless society c. 1800-1939. Oxford: Clarendon Press, pg. 4 

47 De Certeau, M. 1988. The writing of history, trans. Tom Conley. New York: Columbia University 

Press, xxvii 

48 Guha, R. 2002. History at the limit of world-history. New York: Columbia University Press, pp. 2 -

16 

49 Hart, W.D. 2002. Slavoj Zitek and the imperiallcolonial model of religion. Duke University Press, 

pg.553 
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the first to use fatwas as a historical source for Africa's social history. David Powers50 

and Nariman 'Abd al-Karlm51 have shown, long before "my discovery", thatfatwas are a 

historical source. They worked on the Kitab al-Mi 'yar, a multiple volume work offatwas 

compiled by the fifteenth century North African scholar A1;unad al-WansharlsI (d. 

1515).52 

Secondly, I had at my disposal literature of Africa's history from below. Since the early 

1980s, many historians, both African and non-African, began to focus on the history of 

ordinary men and women in Africa, using oral sources and/or documents from colonial 

and government archives. 

Thus, Charles van Onselen wrote numerous works on ordinary people of the 

Witwatersrand, most notably about the black sharecropper Kas Maine. Through van 

Onselen's writing, the world could know, despite officialdom owning the land, that Kas, 

who "if one went by the official record alone, never was", owned the seed, ploughshare, 

span of oxen, and just about everything else. 53 And so there is the story of the aggrieved 

50 Powers, D. 1990. 'A court case from fourteenth-century North Africa', Journal of the American 
oriental society, 110 (2), 229-254 

51 'Abd aI-KarIm, N. 2008. Al-khul' baynafiqh wa tarfkh. Cairo: Al-Ru'yah 

52 The fatwas in the Kitab al-Mi'yar al-mu 'rib wa al jam' al-mughrib 'an fatiiwa ahl Ifriqfyyah wa al 
Andalus, wa al Maghrib represent nearly haIfa millennium ofMaliki legal activity, including the 
fatwas of its compiler A1;Imad bin YaI)ya al-WansharIsI. 

53 Van Onselen, C. 1996. The seed is mine: the life ofKas Maine, a South African sharecropper, 1894-

1985. Cape Town: David Phillips; see, pp. 3-11 
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migrant labourer, Nongoloza Mathebulu.54 In Women of Phokeng, Belinda Bozzoli 

studied the forms of consciousness a group of black South African women express in 

their own interpretations of their histories.55 Susan Newton-King's Sodomy, race and 

respectability in Stellenbosch56
, Ladeg White's Magomer057

, and T.C. McCaskie Asante 

identities are other examples. 58 Chimamanda Adichie' s Half of a yellow sun, a historical 

novel of the Biafra war of secession is a wonderful epic of love, infidelity, family, and 

how uneducated Nigerians had to negotiate with modernity. 59 In, In an antique land, 

Amitav Gosh depended on documents from the Cairo Geniza60 to narrate the tale of an 

Indian slave who represented his Jewish master's business interests in Egypt during the 

tenth century CE.61 

54 Van Onselen, C. 1984. The small matter of a horse: the life of 'Nongoloza Mathebulu, 1867-1948. 

Johannesburg: Ravan Press 

55 Bozzoli, B. 1991. Women of Phokeng: consciousness, life strategy, and migrancy in South Africa, 

1900-1983. Johannesburg: Ravan Press, pp 1 -15 

56 Newton-King, S. 2007. Sodomy, race and respectability in Stellenbosch and Drakenstein, 1689-
1762: the story of a family, loosely-defined, in Nigel Worden (Ed), in 'Contingent lives: social identity 
and material culture in the VOC world. Pretoria: Royal Netherlands Embassy, pp. 305 - 342 

57 White, L. 1987. Magomero: portrait of an African village. New York: Cambridge University Press 

58 McCaskie, T.W. 2000. Asante identities: history and modernity in an African village, 1850-1950. 
London: Edinburgh University Press for the International African Institute 

59 Adichie, C.N. 2007. Half of a yellow sun. London: Harper Perennial 

60 For a review of the Cairo Geniza, see Friedman, M.A. 1986. 'A Mediterranean society: daily life. 
The Jewish communities ofthe Arab world as portrayed in the documents ofthe Cairo Geniza', 
Journal of the American Oriental Society, 106(4),815-819 

61 Gosh, A. 1994. In an antique land: history in the guise of a traveller'S tale. New York: Vintage 
Books 
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History from below (in other terms, micro history, Subaltern Studies62
, popular history, 

mentalite, social history) was, of course, part of a world trend in historiography at the 

time. In the words of Carlo Ginzburg, writing in 1980, historians are more and more 

turning toward micro history, away from the history of the "great deeds of kings", which 

their predecessors in the past were only interested in.63 Already in 1967, Werner Conze 

spoke of social history's increasing popularity. 64 The historiographical frontier", said 

Richard Cobb, "is not to be found in statistical tables, economic models ... but in the lost 

mental world of obscure person like [the crafty peasant] Marie Besnard.65 Emmanuel 

Ladurie's Montail/ou is a brilliant narration of the everyday lives and mentalite ofCathar 

heretics and Catholic believer in early fourteenth-century A vignon.66 Histoire de 

mentalite allows us to see how ordinary people contribute to the history of their society, 

whether they are aware of that or not. 67 "Historians"; ,}Vfote Stem, "could no longer 

assume that a community of scholars defined the pertinent more or less as the history of 

62 See, for example, Dipesh Chakrabarty's Habitations of modernity: essays in the wake of Subaltern 
Studies. (The University of Chicago Press, 2002) 

63 Ginzburg, C. 1980. The cheese and the worms: the cosmos of a sixteenth century miller, trans. J. 
Tedeschi, J and A. Baltimore: The Johns Hopkins University Press, ix 

64 Conze, W. 1967. 'Social history', trans. Charles Wright, Journal of social history, 1 (1), pg. 7 

65 Quoted in, Damton, R. 1990. The kiss of Lamourette: reflections in cultural history. Ontario: 
Penguin Books, pg. 195, 253-254; also see, Damton, R. 1984. The great cat massacre and other 
episodes in French cultural history. London: Penguin Books, pg. 5 

66 Ladurie, E. Le Roy. 1978. Montaillou: Cathars and Catholics in a French village 1294-1324, trans. 
Barbara Bray. New York: Penguin Books. 

67 Vovelle, M. 1990. Ideologies & mentalities. Trans. Eamon 0' Flaherty. Cambridge: Polity Press. pp 
6-12 
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the powerful and the influential ... if one redirected the focus of inquiry to commoners 

rather than elites, everyday lives rather than high politics ... and the like".68 

This kind of historiography has its moments of flow and ebb. Thus after the collapse of 

communist regimes in Eastern Europe and the impact of the conservative policies of the 

Reagan and Thatcher eras historians were redirecting their attention to ruling elites and 

the independent influence of ideas. 69 Despite the advances made the histories of women 

and family are still in their infancy, as Shula Marks points out. 70 

My work is archival and philological; I did no ethnographical fieldwork, participant 

observation, or life-history interviews. 7l In other words, my attempt to contribute to 

Timbuktu's history from below is based entirely on written documents. It is documents, in 

the words of Langlois and Seignobos that hold the tra~es of past events.72 Langlois and 

Seignobos wrote, of course, at the end of the nineteenth century as part of a classical 

historical tradition that did not consider oral traditions and testimonies worthy as a 

historical source anywhere. My reference to Langlois and Seignobos should not be 

68 Stem, S.J. 1993. Africa, Latin America, and the splintering of historical knowledge: from 
fragmentation to reverberation, in Cooper, F, Isaacman, A.F, et al (Eds), in 'Confronting historical 
paradigms: peasants, labor, and the capitalist world system in Africa and Latin America. Madison: 
The University of Wisconsin Press, pg. 7 

69 Beik, W. 'The dilemma of popular history', Past and Present, 141 (1993), pg. 207 

70 Marks, S. 1986. The historiography of South Africa, in Jewsiewicki, B and Newbury, D (eds.), 
'African historiographies: what history for which Africa. New Delhi: Sage Publications, pg. 175 

71 Ethnographic fieldwork and oral testimonies would, undoubtedly, have enriched this study. 

72 Langlois, CH. & Seignobos, CH. 1898. Introduction to the Study of History, trans. G.G. Berry. 
London: Duckworth & Co. 
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interpreted as an infatuation with the old understanding of what history is and what its 

sources are. 

Rather, it is a statement that Africa's history (high political, intellectual and from below) 

can be written using written sources produced by Africans since far back in time and long 

before the arrival of Europeans and their literacy. For example, it was with the help of 

several pre-colonial West African manuscripts that modem scholars could study the 

chronology of events of the nineteenth-century Islamic state of Hamdullahi.73 Tens of 

these manuscripts are found in Timbuktu's manuscript archives. The type of sources that 

I use is sets me apart from van Onselen, Bozzoli, and the others who write on the 

histories of Africa's ordinary men and women. They use oral testimonies and/or colonial 

documents, I use Africa's local Islamic written heritage that survived solidly into the 

colonial and post-colonial eras. 

Thus, in this study I am thoroughly at home with texts, legal and other: fatwas, intra-

'ulama' correspondence, biographical dictionaries, and twentieth century tarlkhs, in 

addition to colonial records. However, my being at home with texts is not the "at home 

with texts of Orientalists" Ernest Gellner speaks of; to be sure I was not at home in 

villages as anthropologists doing participant observation are. 74 L however, did some 

73 Brown, W.A. 1968. 'A chronology for the Caliphate ofHamdullahi (Masina)', Cahiers d'Etudes 

Ajricaines, pg. 428 

74 Gellner, E. 1981. Muslim society: Cambridge studies in social anthropology. Cambridge: Cambridge 
University Press, pg. 99 
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'village' work in the form of interviews for points of clarification regarding the fatwas 

that I use in this study and their authors. 

I interviewed two people: a traditional scholar and the son of a mufti (who features in one 

of the chapters of this study), not to do life-histories 75, but for philological issues to do 

withfatwas and matters related to muftis. Thus, with the scholar, I read thefatwas, I use 

in this thesis, to ask about the meaning of certain words, idioms, nomenclature (Chapter 

Three) and phrases and related information such as historical context. I interviewed the 

son of the muftlto discuss an extract from a local twentieth-century tarlkh that talks about 

his father's alleged slave origins. He showed me a few letters to and by his father and a 

fatwa. 

However, I got more than I bargainedfor. Let me explain. During our discussions, both 

my interviewees supplied me with information I had no intention of asking about. While 

reading afatw{j on a paternity dispute (Chapter Four), the scholar informed me that the 

child is still alive and lives in the capital city, Bamako. On of his own accord, he told me 

75 During the early stages of my research, I interviewed six lay people. I do not use any of their 
testimonies in this study. I mention it, however, because of the discrepancy between the oral, i.e. the 
interviews and the written, i.e. Jatwas that struck me. The written is frank and open while the oral is 
closed and cautious. Whereas Timbuktu's written sources speak clearly of bigamy, sex, paternity 
disputes, and intra-'ulama' squabbles, etc. its oral testimonies shy away from and even deny them. 
When I showed the interviewees a Jatwa about a woman with two husbands, they responded with 
denial, surprise, flat embarrassment, and indifference. My persistent reference to a manuscript 
containing explicit advice on sexual intimacy was downplayed with the explanation that everything 
written is not necessarily indicative of its actual occurrence. The responses of informants are, of 
course, interpretations mediated by history and culture see, Rabinow, P.1977. Reflections on fieldwork 
in Morocco. Berkeley: University of California Press, pg. 119 
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of an incident where one mufti allegedly refused to pray behind another mufti on the basis 

of colour. I still cannot explain how it came to him telling me about the two muftis as we 

were not even speaking about them. Nevertheless, this allowed me much later, to pursue 

material and questions that I would materialize in Chapter Five. (I would later find a 

written secondary source of the alleged incident later). 

While I was talking to the son of the mufti about the extract in the local twentieth-century 

chronicle, he, almost out of nowhere, told me about hisfather's marriage and 

controversial divorce. It turns out that the author of the chronicle, also a muftI, had a 

hand in his father's divorce and estrangement from his wife. Although there is a link 

between the two incidents (as we will see in Chapter Five), if he did not tell me about the 

marriage, I would not have asked, let alone known. Alm9st one year later, the scholar 

provided me with a written source (afatwii) of the marriage and controversial divorce. 

This fatwii is my main source from which I weaved the story in Chapter Five. 

They were not, it seems, exactly unaware of what they were doing. They wanted me to 

know, but not to know too much. This became clear when they refused that I record on 

audio the above things or digitize some of the letters and the photo of another 

controversial mufti. For the rest, they allowed me to record them and scan copies of 

letters. I realized that these were sensitive matters as they involved the personalities and 

behaviour of muftis that compromised the latter's' stature as holymen I was vehemently 
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refused to digitize a letter that places another muftI in bad light. 76 What matters is that I 

was able to innovatively use this 'unsolicited'information. Their 'volunteering' with 

information made this study richer. 

Approach and Analysis 

Timbuktu's ordinary men and women had eventful lives. As I stated above, this study 

aims is to tell their stories. In the words of E.H Carr, I attempt to save their 'facts' from 

the limbo of unhistorical facts. 77 Or to rescue their actions from the condescension of 

posterity as E.P. Thompson sought to do for the poor stockinger, the Luddite cropper, 

and the 'obsolete' hand-loom weaver. 78 In this vain I give a voice to the stories as they 

appear in the written texts; without doubt historical imagination also plays a role. Let me 

from the outset emphasize that my aim is not to demon;strate the power of ordinary 

peoples. 79 I simply aim to show that fatwas are adequate and fertile sources for the social 

history of Timbuktu. 

76 I deliberately use the passive and the third person in the plural. 

77 Carr, E.H. 1961. What is history? Harmonsworth: Penguin Books, pp. 3 -12; 

78 Thompson, E.P. 1968.The making of the English working class, Hamondsworth: Penguin, pg. 13 

79 Ordinary persons exercise power all the time as Michel de Certeau shows. De Certeau examined 
commonplace activities over which institutional organization apparently have control, but suggested 
that control was in fact ignored or bypassed. People walk their own way through the grid of city streets 
zigzagging and prefer streets with certain names. They read in ways that escape social hierarchy, in all 
kinds of places from libraries to toilets, with their own rhythms and interpretations. They think, 
daydream and make gestures or sounds, Davis, N.Z. 2008. 'The Quest of Michel de Certeau', The New 
York Review (May 15,2008), pp. 57-58. The medieval Muslim jurist al-Qarafi (d. 1286) warns that the 
lay person is a potential predicament for the learned powerful mufti causing him consternation. When 
asking a question, the layperson is not necessarily seeking an answer to a legal situation, but to appease 
his/her conscience or to justify something s/he wants to embark upon. The mufti, al-Qarafi advised, 
must detect the layperson's intention when they ask questions. Jackson, S. 1992. 'The Second 
Education of the MuftI: Notes on Shihab aI-Din al-Qarafi's Tips to the Jurisconsult', Muslim World, 
LXXXII, 3-4, pp. 201; 208-209 
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Because the laity, or humble folk, as Shahid Amin calls them, are more adept at 

producing goods and services - even ideas, but rarely documents, their speech and deeds 

have to wrenched from police dockets, chain letters,80 criminal records,8l andJatwas. I 

wrench the history of Timbuktu's ordinary folk fromJatwas and other written documents 

to supplement the/alwiis.82 I let the texts speak and I listen in order to convey, asJaithJul 

as possible. 

As an explanatory model, I look at the works of Natalie Zemon Davis in general: Fiction 

in the archives, Women on the margins and The return oJMartin Guerre, among others. 

The latter (The return oj Martin Guerre) is, however, my main "guide" as it were. My 

reasons and motives for this will become clear in the body of this dissertation, 

specifically Chapter Three. I also look at Michelle d€? Certeau's The possession at 

Loudun. Zemon-Davis and de Certeau weaved their stories from legal documents and 

letters. I attempt the same withJatwas as legal documents supplemented by letters 

between scholars and from lay people to scholars. 

As far as approach is concerned, for both authors, more so Zemon-Davis, imagination 

and invention were fundamental to them. However, in that they were guided by the 

sources. As Zemon-Davis says, "What I offer you here is in part my invention, but held 

80 See, Soares, B.F. 2003. 'A warning about imminent calamity in colonial French West Africa: the 
chain letter as historical source', in Sudanic Africa 14, 103-116 

81 See, Viljoen, R. 2001. 'Aboriginal Khoikhoi servants and their masters in colonial SweUendam, 
South Africa, 1745-1795', in Agricultural History 75,1, pg. 28 

82 Amin, Alternative histories, 27 - 28 
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tightly in check by the voices of the past." 83 De Certeau imagined that the brutal public 

exorcism in 1632 of the 'possessed' nuns ofthe Ursuline convent at Loudun allowed 

them to safely declare to the world what they secretly were, without fear of stigmatization 

or punishment. 84 This experience and acting of the nuns are what de Certeau, elsewhere, 

calls the practice of everyday life of ordinary people; the ordinary person that murmurs 

the voice of all society and comes in all ages before texts.85 

As far as sources are concerned, Zemon-Davis used the Arrest Memorable of Jean de 

Coras, one of the judges of the trial of the false Martin Guerre as her major source. She 

also used the short Historia of one Guillaume Le Sueur. - to come to know the world of 

peasant sentiment and aspiration. In as far as Coras's book has features of a legal text, 

fatwiis as legal texts resemble it. De Certeau used theJetters of a mystic and the 

autobiography of the prioress (who was also possessed) of the Ursuline convent at 

Loudun to weave his story. lone of the chapters I use an investigation or fact-finding 

mission conducted by a scholar. 

I too offer my "invention" held tightly in check by the voices as the fatwas preserved 

them. From the question posed to the muftI in the fatwa and the muftI's answer, I weave 

stories by asking questions and venturing answers, whether as possibilities or 

83 Davis, N.Z. 1983. The return of Martin Guerre. Massachusetts: Harvard University Press, pg. 3 

84 Davis, N.Z. 2008. 'The quest of Michel de Certeau', The New York Review (May 15,2008), pp. 57-
58 

85 See, De Certeau, M. 1984. The practice of everyday life, trans. F. S. Rendall. Berkley: University of 
California Press, v 
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probabilities. I however realized that fatwas cannot do for me what the Arrest Memorable 

did for Natalie Zemon-Davis. That for one simple reason: as a source fatwas come 

nowhere near the Arrest Memorable as far as detail is concerned. Chapter Two addresses 

this problematique in fatwas. 

Wives are the main actors of the stories told in this thesis, although husbands and male 

lovers too feature. Each story is woven around a wife. They were, in fact, the raison 

d'etre, or at least a part of it, for the issuing of the Jatwas. They said, demanded, uttered 

or did something that caught, or were brought to, the attention of muftIs whence from 

they proceeded to issue their Jatwas. For this reason, wives are present in all the chapters 

of this thesis. MuftIS playa seminal role, both as religious luminaries and everyday 

individuals in this study. Their Jatwas and correspondences show that they were not 

simply legal commentators and religious luminaries. They were fully involved in the 

hustle and bustle of everyday life with its trivialities, banalities, and even superstitions; 

not merely as spectators and guides but as actors too. They explained, justified, 

manipulated, exonerated, and made excuses, all as part of what they saw as their religious 

duty to guide the ordinary Muslim men and women. Natalie Zemon-Davis marveled at 

how the authors of royal letters of pardon and remission shaped the events of a crime into 

a story.86 We readJatwas on domestic dispute to see whether muftIs, unwittingly or 

unwittingly, shaped the events of a marriage or divorce into stories. 

86 Davis, N.Z. 1987.Fiction in the archives: pardon tales and their tellers in sixteenth-century France. 

Stanford: Stanford University Press, pg. 2 
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Chapter Outline 

Chapter One is about historical context. It looks at the impact ofthejihiids and colonial 

wars, the Islamic states and colonial states of the nineteenth century on Timbuktu and the 

Niger Bend. We focus on how Timbuktu's Muslim population responded to the colonial 

native courts established in 1905 with respect to their intimate domestic disputes. We also 

wonder whether colonial rule in general and its legal institutions such as the native courts 

had introduced new social behaviours such as women marrying two men. 

Chapter Two introducesJatwiis as legal documents and an activity of Islamic law. 

However, it shows thatJatwiis are more than just about law. They are equally about 

society and can serve as a historical source for social practice. The chapter exhibits six 

Jatwiis from Timbuktu's archives to show thatJatwiis .G,an tell stories. They tell stories 

about themselves and about other things. 

Chapters Three, Four and Five are the story-telling part of the thesis, i.e. the stories I 

make them tell. The three Jatwiis of chapter three tell a story of sex, love and lies in 

Timbuktu in 1946 that involves a wife (the main actor) and her two husbands. Wives 

entering into subsequent marriages although they were not divorced from their current 

husbands seem to have been a phenomenon during the 1940s in Timbuktu, at least in 

terms oftheJatwii sources. Did World War Two and a decline in Timbuktu's local 

economy force husbands to seek work elsewhere and stay away for long periods, which 

in turn impacted on wives to marry available men? Or did these women have a different 

understanding of marriage as opposed to the conventional Islamic notion of marriage? 
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Chapter Four treats the question of paternity disputes in Timbuktu during the colonial era. 

In terms of the number ofJatwas most paternity disputes in the region transpired during 

the 1940s. The chapter tells the story of a scholar in Timbuktu who does not 

acknowledged paternity of a son whose mother he secretly married. The pieces were 

picked up some years after his demise by this boy. He, however, had to contend against 

the scholar's established son. Their wrangle takes them to two muftfs, of whom one 

issued aJatwa and the other conducted an inquiry that he recorded in a letter. 

Chapter Five is about the 'ulama' and muftfs of Timbuktu not as intellectual luminaries 

and holymen as Timbuktu's formal chronicles and bibliographical dictionaries present 

them, but in their everyday parochial behavior. It shows the sarcasm and mocking 

attitudes they displayed against one another often uSU1g their Jatwas as avenues for such 

attacks. More specifically it looks at the life of the controversial twentieth-century muftf 

MUQammad MaQmoud ould Cheikh and his troubled relationship with another muftf, 

which has been reduced to race. We argue for a more nuanced reading ofthe two men's 

complex relationship. Although it challenges the allegation that ould Cheikh was racist 

against the other muftf and spends some time on his racialized political discourse, the 

chapter is not, however, about race or racism. 
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Chapter One 

Law in colonial Timbuktu: between muftis and native courts 

I knew neither fa Marie nor the tribunal. I never saw anyone from 
my village use the tribunal. 1 

Introduction 

Since the building of Djingere-Ber, the grand mosque in 1325, Timbuktu gradually 

became one of the centres of knowledge in West Africa alongside the older Jenne and 

Biru (Walata). By 1501, it eclipsed both Jenne and Walata to become the centre of 

Islamic knowledge and the symbol of Islam's intellectual tradition in West Africa. 

Thus, Islamic law had been taught and practiced in the city for almost six centuries. 

Throughout these six centuries, when the city's men and,women wanted authoritative 

legal opinions and binding judgements, they referred their disputes for mediation 

and/or litigation to their muftis and qiit;lis who resolved their disputes on the basis of 

Islamic law? The French were well aware of the legal and educational role ofIslamic 

law and Muslim scholars throughout West Africa, more so in Timbuktu. 

Between 1905 and 1907, colonial native courts, established in accordance with the 

1903 legislation that created a new legal system for France's West African territories, 

were up arid running in Timbuktu, as elsewhere in French West Africa. Colonial court 

I Testimony ofa woman in the Malian city of Kayes cited in Shereikis, R. 2003. 'Customized courts: 
French colonial legal institutions in Kayes, French Soudan, c. 1880 - c. 1913'. PhD dissertation, North 
Western University, Evanston, Illinois. 

2 See Chapter Two for definitions of ifNi', mufti, qii¢i, etc. 
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records show that the native courts heard intimate domestic disputes from the outset 

in addition to criminal, commercial and other civil disputes. 

In this chapter we are interested in how Timbuktu's Muslim population - which 

appears to have been almost wholly Muslim - responded to the newly established 

colonial native courts. With Timbuktu's population, we mean those inhabitants 

(sedentary and non-sedentary/visitors) who had already lived for generations in the 

city or had migrated there prior to the establishment of French colonial rule in 

Timbuktu. In other words, their presence in Timbuktu was not as a result of French 

colonial rule as would be the case of those Africans from other parts of the French 

Soudan and West Africa who settled in Timbuktu after the establishment of colonial 

rule and as a direct result thereof. Many of them came to Timbuktu too flee from 

former masters after the French abolished slavery; others came as soldiers in the 

French army. They too appear to have been mostly Muslim or most likely converted 

to Islam once in Timbuktu or due to other factors. 3 

Our focus, however, is the domestic sphere. Criminal matters, commercial and non-

domestic civil disputes were, in any case, to be heard exclusively by the native courts 

- although colonial-erafatwas show that muftfs did deal with civil and commercial 

3 For example, an unintended consequence of colonial rule in French West Africa was the 
Islamization of large parts of it, see Lunay, R & Soares, B.F. 1999. 'The formation of an 'Islamic 
sphere' in French colonial West Africa', Economy and society, 28 (4), pg. 497. Also, the French 
colonial administration employed Islamic law and Muslim judges as a stepping stone in its mission 
civilisatrice. Islamic law and Muslim judges played a significant role in native courts even in areas 
where Muslims were the minority or non-existent; see, O'Brien, D.C. 1967. 'Towards an Islamic 
policy in French West Africa, 1854-1914', Journal of African history, viii (2), pp. 304-305. 
Colonial administrators requested copies of Muslim legal compendia; Roberts, R. 2005. Litigants 
and households: African disputes and colonial courts in the French Soudan 1895 -1912. 
Portsmouth: Heinemann, 88. 
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disputes. How did the Muslim population receive the native courts? Did they continue 

to refer their domestic - and for that matter, non-domestic civil and commercial -

disputes to their traditional Muslim scholars, as they used to, for almost six centuries? 

Or did they see in the native courts an alternative avenue for justice? Colonial records 

show that, elsewhere in French West Africa, people, especially wives, saw in the 

courts the opportunity to traverse new landscapes of power. In other words, what did 

the native courts mean for Timbuktu's Islamic legal tradition especially, as far as 

domestic disputes were concerned? Did they render Timbuktu's existing Islamic legal 

institutions redundant or not? 

Beyond how Timbuktu's Muslim population responded to the native courts this 

chapter is also concerned with the actual intimate domestic disputes the colonial 

native courts heard. This concern is informed by the simiiarity of the domestic 

disputes the native courts heard and the intimate domestic quarrels we read of in 

colonial-erafatwas. Because the domestic disputes heard by the native courts are 

older than the domestic disputes the fatwas addressed, it leads us to wonder whether 

this is indicative of new social behaviour and practices in Timbuktu as a result of the 

French occupation. The domestic disputes heard by the native courts, which we look 

at in this chapter, transpired between 1907 and 1959. In terms of the available 

colonial records found in Mali's colonial archives, the period 1907 to 1912 yields the 

overwhelming number of domestic disputes heard by the native courts. The fatwas we 

look at in Chapters Two, Three, Four and Five are of domestic quarrels that transpired 

mostly in the 1940s, but also earlier during the colonial era. 
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That the type of social behaviours, we see in both colonial court records and colonial­

era Jatwas are peculiar to the colonial period is at this stage still an assumption. In 

other words, the possibility that these social behaviours and practices did not exist in 

Timbuktu prior to colonialism is not based on conclusive evidence, archival or oral. I 

have, however, yet to come across pre-colonialJatwas from Timbuktu and the 

broader region that dealt with the types of social behaviours Timbuktu's 1940s Jatwas 

dealt with, certainly in terms of numbers. I think therefore a case can be made for 

there being very few suchJatwas compared to that of the colonial era. However, my 

claim and observation remain tentative. If colonial rule did not create these social 

behaviours in Timbuktu it arguably brought them to the fore and contributed to their 

proliferation. 

We begin, however, with a description of Timbuktu during the eighteenth and 

nineteenth centuries in the lead-up to the French conquest of 1894 and the 

establishment of the native courts in 1905. In the hundred years that preceded the 

French conquest, Timbuktu underwent many changes. The eighteenth-century was, 

for Timbuktu and its surrounding world, an epoch of chaos and disorder. The 

nineteenth century in contrast, notwithstanding the many jihads and European 

colonial conquests it witnessed, was one of greater stability and order. 

Eighteenth-century Timbuktu 

By the eighteenth-century Timbuktu had slipped into disorder due to the absence of 

an effective government. The city was, to say the least, a difficult place to be in 

throughout the eighteenth-century; at times a state of semi-anarchy reigned. An 
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account of the deaths and [tragic] events that transpired in Timbuktu and Jenne 

between 1748 and 1800", the title of an eighteenth-century Timbuktu tarlkh bespeaks 

a dark, almost anarchic reality. 4 True to its title, the chronicle is a pessimistic 

repository, an ominous sepulchre of death and horrific events. Death, more unnatural 

than natural, the mainstay of the chronicle pervades it from beginning to end. 

One is immediately struck by the grotesquely violent deaths of political and military 

elites, more often than not, as a result of treachery and assassinations. The very fIrst 

sentence of the chronicle lists the cruel death of al-Kahfyah5 Anbiir by starving on 16 

January 1747.6 Except for the natural deaths of the 'ulama' (religious scholars) and 

some notables including women, one may be excused for thinking that death was only 

violent and its mention in the chronicle only a matter of statistics. Except for the 

pilgrimages to the baii the tarlkh mentions and the reverence with which it treats the 

'ulama': their piety, status and years of service as imams and qar/is, the chronicle is 

one of almost total doom and gloom. Even the deaths of the scholars it mourns are far 

from being conventional obituaries. 

Other than death and dying, security, stability and prosperity all but eluded the city 

and the broader region. Internecine warfare, disease, famine, and plunder capture 

Timbuktu's eighteenth-century milieu. For example, in 170314, 1711 to 1716, 1738 

4 MauUiy al-Qiisim b. Mauliiy Sulaymiin, Dhikr al-wafayiit wa al-bawiidith allati jaratfi Timbukt wa Jenne 
min 1748 -1800", IHERI-AB; ms 3315, fl. 1 -56. Michel Abitbol has translated the ms into French; see 
below. 

5 A kiihfyah was an officer of the third rank in the Arma military and political hierarchy. Originally an 
Ottoman-Turkish word: a colonel of the thirty-second regiment of the Janissaries or a colonel of the local 
cavalry bodies. 1968. New Redhouse Turkish-English dictionary. Istanbul: Redhouse: Yaginevi, pg. 646 

6 Ms 3315, fl.1 



Univ
ers

ity
 of

 C
ap

e T
ow

n

33 

and 1741-1744 the city experienced food shortages and famine. Pestilence and 

epidemic plagues broke out in 170314, 1764-66 and 1791. From 1716 to 1719 a 

regime of terror ruled over the city. Following the assassination of their leader Habatit 

by the Anna in 1770, the Kel-Tadmekket laid siege to Timbuktu causing the 

population tremendous suffering.7 Nature too contributed to this deplorable state 

when on 2 November 1755 Timbuktu felt the effect of the massive earthquake that 

struck Portugal. 

Since the break-up of the Songhay Empire, no durable political authority had been 

able to establish itself in Timbuktu.8 This milieu of political instability saw the 

arbitrary and frequent removal of pasha/ from the pashalik almost as soon as they 

ascended power, sometimes after only three months. The number of pashas appointed 

and the period each pasha spent in office during the latter half of the eighteenth 

century make for staggering statistics. Michel Abitbol describes the situation, 

From 1748 to 1801 twelve pashas were appointed in accordance to the 
regulations and procedures devised in the course of the previous century. 
However, their epoch did not confer any guarantee for stability. The election 
and removal of the pasha were carried out in an atmosphere of uncertainty 
and internecine fighting between different clans of the Anna who neutralized 
each other ... In periods when no accord was reached, Timbuktu remained 
without a government for months, in fact ... for over nineteen years without a 
pasha ... until in 1794 the two main [ Anna] clans agreed on the choice of a 
pasha that restored the functions of the pashalik. 10 

7 Maulay al-Qasim h. Maulay Sulayman, Dhikr al-wafayiit wa 'I bawiidith allatijaratfi Timbukt wa Jenne 
min 1748 -1800", IHERi-AB, ms 3315. 

8 Ly-Tall, M. 1989. 'Massina and the Torodbe Tukuloor Empire until 1878', in J.F. Ade Ajayi (ed.), 
General history of Africa VI: Africa in the nineteenth century until the 1880s. Berkley: University of 
California Press, pg. 603 

9 Pasha, also Ottoman Turkish, was the highest rank in the Arma military and political hierarchy. 

10 Abitbol, M. 1982. Tombouctou au milieu du XVII/eme siecie d'apres la chronique de Mauliiy al-Qiisim b. 
Mauliiy Sulaymiin. Paris: Maisonneuve et Larose, vii-viii; pg. 70 
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Between March 1775 and May 1794, no pasha was appointed, i.e. the city had no 

ruler. Thus of the forty six years, from 1748 to 1794, only twenty seven years 

witnessed official rule. With the exception ofBa I:Iaddu bin Bubakr al-Dar'I who was 

pasha for eight years (February 1767 to March 1775), no pasha lasted long. Their 

reigns lasted eleven, ten, five, and even two months. This reality can fairly be 

attributed to the Moroccan invasion of 1591. Writing almost half a century after the 

invasion, the chronicler 'Abd al-Rabman al-Sa'dI records, 

Security gave place to danger, wealth to poverty; distress, calamities and 
violence replaced where once there was tranquillity. In every place and in 
every direction there was plunder; war spared neither life, property nor 
persons. Disorder was pervasive and ubiquitous to the highest degree. II 

The scholarly establishment 

One gathers from Timbuktu's seventeenth-century tarlkhs that the city was 

autonomous with self-government throughout the sixteenth century, free from the 

intervention of the Songhay rulers. The scholarly establishment saw to the running of 

the city. More specifically, through the office of the q{u;if, the 'ulama'had "the power 

to loose and to bind"; the qa(il was the ruler. 12 But the judgeship (al-qat;la') as an 

institution was a representative of the state authority in Gao. It evolved into a very 

influential post which drew its strength largely from its dual character as a 

11 Al-Sa'dI 'Abd al-Ral)man, Tarfkh ai-Sudan, IHERI-AB, ms 681 

12 Malpniid Ka't bin al-Mutawakkil Ka't, Tarfkh al-fattash, 179 and 314. This view has not gone 
unchallenged. In his re-examination of the the seventeenth century tarzkhs, Michael Gomez argues that not 
only was Timbuktu not autonomous, but that Gao, the seat of the Songhay Empire exercised sufficient 
control over it. See, Gomez. M. 1990. 'Timbuktu under Imperial Songhay: a reconsideration of autonomy', 
The Journa/ of African history, 31 (1), pg. 5. 



Univ
ers

ity
 of

 C
ap

e T
ow

n

35 

representative of the state authority on the one hand and as a spokesperson for the 

civil community of Timbuktu on the other. 13 

However, under the rule of the Moroccan conquerors, the "temporal" power of the 

scholars became all but non-existent. 14 The former did not accord the 'ulamii' the 

respect and reverence they were shown by the Songhay rulers. Jiidar Pasha forced 

them to provide slaves for the construction of the qa.~ba. Pasha Mal;unild Zargiln held 

them responsible for an armed revolt and general forms of resistance by the people of 

Timbuktu against the Moroccan occupiers. On their side, the 'ulamii' were part of the 

resistance against the occupying Moroccans; they did not stop the people when the 

latter rose up in Timbuktu against the Moroccan rule. The Pasha accused them of tacit 

involvement. IS On 19 October 1593, he arrested many jurists, their associates and 

servants including the illustrious qii(if 'Vmar who died in prison, before sending them 

into exile to Morocco. I6 

The Nineteenth Century: Wars and States 

Notwithstanding the political instability, internecine warfare, and periodic outright 

chaos, of the seventeenth and eighteenth centuries, Timbuktu maintained its strategic 

importance. At the tum of the nineteenth century, it was still the point of departure 

\3 Abdallah, F.I. 1986-87. The role of the' ulamii' in the resistance against the Moroccan invasion of the 
Sudan, A current bibliography on African affairs, 19 (1),47 & Kaba, Archers, musketeers, and mosquitoes, 
469-470 

14 Levtzion, N. 1975. 'North-West Africa: from the Maghrib to the fringes of the forest', in J.D. Fage and 
Roland Oliver (Eds), in The Cambridge history of Africa, 4 vol. Cambridge: Cambridge University Press, 
pp. 158-159 

15 See Abdallah's paper, The role of the 'ulamii' in the resistance .,. (n. 17 above). 

16 Tarikh al-Siidiin, llIERI-AB, ms 681 
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and arrival in the Middle-Niger for the Sahara-caravans carrying salt, gold, books, 

slaves, and other merchandise and, of course, the centre of Islamic learning in West 

Africa. This much, thejihiid armies of Masina and Tokolor and the French colonial 

conquerors knew. It was therefore natural that the city would be high on their list of 

priorities, given its religious, strategic and economic significance. In short, the 

ravages of the seventeenth and eighteenth centuries did not cause the city to lose its 

appeal to both regional Muslim armies and European explorers and conquerors. 

The nineteenth century, as Ade Ajayi says, was a period of rapid and sometimes 

contradictory changes for the whole of Africa. 17 In West Africa, the changes were the 

result of both local developments such as the Fulbe-Iedjihiids and foreign factors 

such as European commercial, missionary, and military activities. But the major 

factor was undoubtedly war with the aim to conquer, subjugate, and establish political 

order and administration. Islamic ideology through continuousjihiid and the so-called 

French mission civilisatrice are what distinguish the wars of nineteenth-century from 

that of the seventeenth and eighteenth centuries. The conflicts of the eighteenth 

century were violence for the sake of violence. Thejihiids and colonial wars were 

fought by professional ideologically-inspired armies with the clear objective to 

establish Islamic states and colonial orders. 18 

17 Ajayi, General history of Africa, 773 

18 Ly-Tall, Massina and the Torodbe, 600-620; also see, Robinson's, The holy war of Umar Tall (Oxford: 
Clarendon Press, 1985) and Kanya-Forstner's, The conquest of the Western Sudan: a study in French 
military imperialism (London: Cambridge University Press, 1969) for an in depth description of the wars 
and armies of Masin a, al-I:zajj 'Umar Tall, and the French conquests and their meaning for Timbuktu. 
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Moreover, the nineteenth-century heralded a modicum of stability not experienced 

since the Moroccan invasion of 1591. To be sure, the city was not instantly nor 

completely rid of all its pressing problems, the Tuareg continued their raids harassing 

the city's sedentary population. The disease measles (marf/ al-ba$bii') caused the 

death of many children in 1880. In 1893/1894, the whole of Takriir witnessed an 

unprecedented hike in prices, to the extent that one egg cost seven fold its usual 

price. 19 Nevertheless, by the end of the first decade ofthe twentieth century, the city 

witnessed political stability and normal commercial practice with French rule 

effectively in charge?O 

The wars and states that concern us are thejihiids of Abmad Lobbo, al-biijj 'Umar 

Tall, the anti-jihiidjihiid of Abmad al-Bakkay, and the French conquest. The states 

are the Masina Islamic Caliphate or DIna based at Hamdallahi in the Middle Niger 

(1818-1862), Tokolor Islamic state (1852-1890) and the French colonial order (1894-

1960). These states impacted both directly and indirectly on Timbuktu. In the case of 

the Masina and Tokolor Islamic states we look at the reception they were accorded by 

Timbuktu's notables and the nature of their political and religious authority over the 

city. In the case of the French colonial state, we look at the French subjugation of 

opposition and the establishment of its authority in the region. 

It is the French colonial state that we will focus on though. Of the three, the French 

conquest was the final one. But more importantly, it was the only one whose rule was 

19 Al)mad bin AbI al-' ArM al-TaknI, Naq/ a/-kawa 'in, lliERI-AB, ms 330 

20 Hall, B. Mapping the river in black and white: trajectories of race in the Niger Bend, Northern Mali. PhD 
Dissertation, University of Illinois at Urbana-Champaign, pp. 146-160 
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long enough and direct to impact on Timbuktu's legal and social life. Masina's rule of 

Timbuktu was short-lived (1833 to 1854) and its rule was a loose hegemony. 

Although the 'Umarian State took all steps to procure the allegiance and obeisance of 

Timbuktu's notables, the latter refused to submit to 'Umarian authority. In general 

Timbuktu was hostile to thejihiids of the nineteenth century. 21 

The Middle-Niger Jihiids and States 

The two Middle-Nigerjihiids of 1816 and 1852 respectively are the last two in a 

series of Fulbe-Iedjihiids in West Africa that began at the end of the seventeenth 

century in Futa Jallon.22 The early success of both resulted in the establishment of the 

Masina and Tokolor Islamic states. Murray Last aptly describes West Africa's 

nineteenth-century jihiids and the States they created: 

Too often the Muslim states of nineteenth-century West-Africa are 
described secularly as empires, while the warfare by which they 
were established is labelled jihad. But jihad should rather be 
considered not merely as warfare against, but as a struggle/or, as a 
constructive reform movement and not simply as the destruction of 
pagan peoples. For the struggle was to continue throughout the 
century, whereas the period of intensive warfare was short: ... in 
Masina less than a year. Only in the later period, in the very 
different struggles of al-bajj 'Umar ... was warfare chronic and, by 
comparison with ... Masina, destructive ... Jihad in the post-war 
period was concerned rather with maintaining politically and 
socially the demands for which the war was fought?3 

21 Levtzion, N. 1987. Background to the Islamic revolutions in West Africa, in Nehemia Levtzion 
and John o. VoU (Eds), Eighteenth-century renewal and reform in Islam. New York: Syracuse 
University Press, pg, 34 

22 Isichei, E. 1983. West African history: A.D. 1000 to the present day. Oxford: Oxford University Press, 
36-41 

23 Last, M. 1974. 'Reform in West Africa: the jihad movements of the nineteenth century' in Ajayi, J.F. and 
Crowder, M (eds.) History of West Africa, 2 volumes, London: Longman Group Limited, pp. 1-3 
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Masina 

The Masinajihiid was conceived and led by Shaykh Al)mad Lobbo (1775-1845), a 

Fulbe religious leader and teacher. Like earlier Fulbe Muslim leaders he rejected the 

un-Islamic practices of both pagans and nominal Muslims. In 1816 he began his 

preaching and calling forjihiid. The fIrst battles were against the non-Muslim kings 

ofSegu and the nominally Muslim Ardo'en. In 1818 Lobbo's army scored its fIrst 

success over his enemies followed by his establishment of the Masina Caliphate with 

its capital at Hamdallahi. 

The scholars of Timbuktu welcomed Shaykh Abmad's victory over Jenne and Masina 

but were not as eager to have him extend his control to Timbuktu. The austerity and 

puritanical Islamisation drive of the Masina Islamic state and its leaders alienated 

them, more so where it stood to harm Timbuktu's commercial and political 

interests.24 As Murray Last says, Abmad Lobbo and his disciples seem to have been 

distinguished more for their piety and zeal than for their scholarship. 25 For example, 

Masina banned the use of tobacco, while Timbuktu' s jurists legalized it as it played a 

vital role in the commerce of the city. Interestingly, and paradoxically, of the many 

manuscripts on tobacco by Timbuktu' s 'ulamii', I have seen, all condemn the usage 

of tobacco. I have not come across any treatise orfatwii that defends, less so extol the 

24 Robinson, D. 1985. The holy war ofUmar Tall. Oxford: Clarendon Press, pg. 81. 

25 Last, Reform in West Africa, 15 
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use or selling of tobacco. Timbuktu's scholars also rejected Masina's insistence that 

men and women be fully segregated.26 

Masina employed religious knowledge and scholars in its quest for its religious 

legitimacy. Shaykh AQmad Lobbo's name and description were inserted into the 

seminal Tarlkh al-fattash to fit the twelfth amlr (leader) of the Muslims a Prophetic 

tradition speaks of.27 All other original copies of the Tarlkh al-fattash were reportedly 

destroyed. Nul). bin Tahir, Hamdallahi's chief scholar and Al).mad Lobbo's closest 

confidant, wrote his Risalah Nub ila al-salaNn to convince Muslim political leaders 

and 'ulama' of North-West Africa that Al).mad Lobbo was that twelfth amlr?8 

Shaykh Al).mad Lobbo left the city alone as long as SIdI Mul).ammad al-KuntI, son of 

the celebrated ~ufi scholar SIdI Al-Mukhtar al-KuntI al-Kablr, was alive. This was 

most probably on the advice of the abovementioned Nul). b. Tahir, a disciple and 

student of SIdI al-Mukhtar al-KuntI al-Kablr. However, very soon after the death of 

SIdI Mul).ammad al-KuntI in 1826, Shaykh Al:tmad Lobbo requested Timbuktu's 

political and religious elite to formally recognize his sovereignty over Timbuktu. Not 

prepared for a militarily engagement against the Masina army, the Arma ruler, al-

Qa'id 'Uthman b. Bubakr recognized the authority of the Masina Caliphate. 

26 Saad, E.N. 1983. Social history ofTimbuktu: the role of Muslim scholars and notables, 1400-1900. 
Cambridge: Cambridge University Press, pp. 216-217. 

27 Al-BukharI, Mul}.ammad bin Isma'II. 1988. $ablb al-Bukhiiri, trans. M.M. Khan, 2nd revised edition, 9 
vols. 

28 Niil] b. Tahir, Risiilah Nub ilii al-saliifin, Mamma Haidara Memorial Library, ms 3348 
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However, in September/October 1833 al-Qii'id 'Uthman, supported by the Kel 

Tadmekket Tuareg, revoked the allegiance and at the head of a small Arma army 

marched against Masina. The Masina army decimated the Arma force. 29 Masina now 

extended its full control over Timbuktu. The city however, was spared direct rule 

through the intercession of SId I al-Mukhtar al-KuntI al-SaghIr (d. 1845), elder son 

and spiritual successor of the aforementioned SIdI Mul}.ammad al-KuntI, whose 

religious/spiritual authority Masina recognized and respected. He succeeded in 

securing autonomy for the city under Masina's loose contro1.30 

However thin Masina's dominance, Timbuktu and its surrounding world benefitted 

greatly from the stable regime the Masina Caliphate enforced throughout the Middle-

Niger and Niger-Bend beyond Jenne in the west and Timbuktu in the east. As Bruce 

Hall says, "the extension of the authority of the j ihadist state of Hamdallahi as far as 

Timbuktu and the ascendancy of their allies, the Kunta, as mediators between local 

Tuareg groups and Hamdallahi resulted in a period of some prosperity for the western 

parts of the Niger Bend".3! Regarding the positive impact of Masin a's control of the 

region and Timbuktu for commerce Elias Saad notes: 

The commerce of Timbuktu became a major beneficiary. At a later 
time it was even claimed that the city attracted so many merchants 
and settlers that it was restored to its previous size under Songhay. 
This does not seem true, but a measure of growth is certainly 
evidenced by Barth's observations concerning the extensiveness of 
storage buildings at Kabara. In the late eighteenth century that 
port-town had been under constant threat of depredation by 

29 Abitbol, Tombouctou au milieu du XVIIIeme siecle, 69 

30 Ibid, 80 & 109 

31 Hall, B. Mapping the river, 127 
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in one case, after being evacuated in a conflict with the Taureg.32 

42 

Thus, commerce and security reached a status it had not enjoyed for a long time in 

Timbuktu. Another noticeable impact was that the 'ulamii' again played a greater role 

in the running of the city's affairs, a function they had effectively been denied since 

the Moroccan invasion of 1591. Through almost two and a half centuries of Anna 

rule the 'ulamii' had no or very little say in the administration of the city. Masina's 

loose control over Timbuktu allowed the 'ulamii' that. In terms of commerce and the 

role of the 'ulamii', the nineteenth century was a better era for Timbuktu. 

When Abmad Lobbo died in March 1845 he was succeeded by his son Abmad 

(hereafter Abmad II), but not without a succession battle at Hamdallahi. The Tuareg 

from the areas surrounding Timbuktu exploited the succession crisis to get rid of al-

qii(lf San Chirfi, Masina's appointed qii(lf in the city. However, after consolidating his 

rule, Abmad II sent an army at the beginning of 1846 that defeated the Taureg. This 

time Abmad al-Bakkay, the younger brother of al-Mukhtar al-Saghlr negotiated terms 

with Masina. AI-Bakkay succeeded to have the Masina military garrison in Timbuktu 

disbanded. Peace was restored and relative calm returned to the city. 

Abmad II's oldest son Abmad (hereafter Ahmad III) succeeded him on his death in 

1853. Lacking the knowledge and political acumen of his father and grandfather, 

Abmad III met a lukewarm reception from Timbuktu's scholars. In 1854, Abmad al-

32 Saad, Social history, 217 
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Bakkay rebuked him in a letter for his intransigent attitude towards the German 

traveller Heinrich Barth; Al-Bakkay said to him, 

You depose the great ... You exile the learned and surround 
yourself with the base. You glorify the children of sin and demean 
those of good character. How do you want me to submit to your 
rule, when those who are already under it despise it?33 

The jihad and state of al-bajj 'Umar Tall 

43 

'UmarTall provided the same rationale, as ShaykhAl;1mad Lobbo in 1816, to launch 

his jihad against non-Muslims and nominal Muslims, which would ironically include 

the Islamic Masina Caliphate itself in 1862. After defeating Masina on 17 May 1862, 

'Umar sent a contingent to Timbuktu in June 1862 to restore its obligation to pay a 

share of its taxes and customs to Hamdallahi.34 Timbuktu's notables initially accepted 

his authority, in the understanding that it would, as Masina's, be only a nominal 

authority. 'Umar, however, wanted to establish direct rule over Timbuktu. He 

demanded that Timbuktu's notables pay their formal allegiance to him at his court.35 

The latter promptly refused. Robinson attributes 'Umar's failure to create a unified 

state to the fact that he saw his mission as the destruction of paganism not the 

construction of Islamic societies.36 By all standards, Timbuktu was not pagan. Acting 

on behalf of Timbuktu' s notables, Qiir;/f San Chirfi drafted a bay' ah in favour of 

Al;1mad al-Bakkay to lead Timbuktu in ajihiid against the 'Umarians.37 

33 Robinson, The holy war of' Umar Tall, 290 

34 Ibid, 301 

35 Saad, Social history, 218 

36 Robinson, D. 1990. 'The chronicle of the succession: an important document for the 'Umarian state', The 
journal of African history, 31 (2), pg. 250 
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Al)mad al-Bakkay was the most suitable person to lead the people of Timbuktu in a 

jihad against 'Umar Tall. Ever since the two men met first met in Sokoto, as guests of 

MuJ:tammad Bello in the early 1830s, their relationship was marked by animosity and 

mutual dislike. In an 1862 letter, al-Bakkay reminded 'Umar that MuJ:tammad Bello 

personally received him while he left 'Umar to the care of griots and artisans. On this, 

al-Bakkay argued, he is rightfully deserving of 'Umar's allegiance and not the other 

way around as 'Umar now demands.38 

But the hostility between the two men was more than just personal. It concerned the 

relationship between the TijanFyyah and QadirFyyah ~ufi orders in the southern 

Sahara. The QadirI-TijanI ideological 'cold war' as William Brown calls it.39 As 

Tijanfs, the 'Umarians increasingly threatened the spiritual leadership of the Kunta-

led Qadirfyyah ~ufi Brotherhood in the southern Sahara, especially after the Tijanf 

order gained adherents in the southern Sahara. Furthermore, Tijanf influence began to 

threaten Kunta political and commercial domination after almost a century of 

unchallenged Kunta control.40 

37 Saad, Social history, 124. 

38 Robinson, The holy war of' Umar Tall, 103-105 

39 Brown, W.A. 1968. 'A chronology for the Caliphate ofHamdullahi (Masina)', Cahiers d'Etudes 
Ajricaines, pg. 430 

40 Saad, Social history, 218 
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And two, al-Bakkay's relationship with the Bambara41 leader, 'All Munzo. In 

Tabiikiyiit al-Bakkiiy (literally, what will make a1-Bakldiy to cry), al-Mukhtar bin 

WadI'atullah, a scholar in the service of the 'Umar state accuses Abmad al-Bakkay 

of, 

Entering into an alliance with the enemies of God, the disbelievers 
and polytheists [lead by 'All Munzo] ... your written word to 'All 
Munzo that you will pray for a long life for him and the survival of 
the [Bambara] State, even though it remains one of polytheism and 
an enemy of God [is there for all to see].42 

Nevertheless, Timbuktu's inhabitants ousted 'Umar's agents from of the city in 1863 

and killed 'Umar's military commander. In a coalition with the Masinanke, the 

kinsmen of the fallen AQmad III, al-Bakkay led a combined Kunta and Tuareg force 

against Hamdallaye in June 1863. They laid siege to 'Umar. Although the latter 

escaped, he was killed on Friday, 12 February 1864. 

Al-Bakkay himself was killed within a year, in 1865. Ironically, he died in ajihiid 

againstjihiid. Ironic, because when asked once in the 1830's as to why he does not 

wagejihiid, al-Bakkay replied thatjihiid leads to kingship and kingship to oppression 

and that their city is better offwithoutjihiid. This militant involvement eroded for the 

Kunta their special status and privilege as scholars and saints of over a century in 

Timbuktu and longer in the Sahara.43 In the thirty years between the death of al-

41 The Bambara are a Mande people living in primarily in Mali, but also Guinea, Burkina Faso and 
Senegal. In Mali, they form the largest group of the population. Most of them became Muslim 
after al-biijj 'Umar Tall's conquest of Segu. 

42 Al-Mukhtar bin WadI'atullah, Tabiikiyat al-Bakkiiy, IHERI-AB, ms ,fl. 31 

43 Robinson, D. 2000. 'Revolutions in the Western Sudan', in N. Levtzion and R. Pouwels (eds.), The 
history of Islam in Africa. Cape Town: David Philip, pp. 142-143 
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Bakkay and the arrival ofthe French, the Tenguereguif and Kel Antessar Tuareg 

largely displaced the Kunta as political players in the Western part ofthe Niger 

Bend.44 In short, the decline of Kunta influence left the Tuareg as the only power in 

the Western Niger Bend. Timbuktu began to descend into lawlessness, a political 

vacuum and lack of security. 

All these developments impacted negatively on Timbuktu and its surrounding world, 

as we alluded to above. The stability and commercial prosperity of the past forty 

years it enjoyed since the days of Masina's rule dissipated fast and the situation was 

somewhat reminiscent to the days of the seventeenth and eighteenth centuries. A 

letter by one MIl ad records the terrible ordeal he and his brother Abmad experienced 

when they arrived in Timbuktu in 1885 to sell their ivory. They were subjected to the 

hardships of a lawless Timbuktu under the Taureg, whom they describe as plunderers 

who wrongly devour the wealth of Muslims with the help of their accomplices.45 The 

path to Timbuktu was now open to the French. 

The French - and Final - Conquest 

Europeans have been fascinated and obsessed with Timbuktu since the mid fifteenth 

century, more so after the publication of Leo Africanus' History and Description of 

Africa which described the wealth and marvels of the "fabled" city.46 According to 

44 Hall, Mapping the river, 143 

45 Unknown author, Wathfqahfi riwayah tarfkh Timbukt sanah 130211884, llIERI-AB, ms 3429, fl. 1-2 

46 Hair, P.E.H. 1987. Review article of Elias Saad's social history of Timbuktu: the role of Muslim scholars 
and notables, 1400-1900', The English Historical Review, 102 (402), pg. 216 
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Hacquard, the fIrst European who came to Timbuktu was a Frenchman Paul Imbert. 

However, he did not visit the city out of his own volition, but was brought to the city 

as a captive by Arabs in 1630 following the capture of his ship on the Atlantic. He 

was, then, sent to Morocco where he died without having recorded anything about his 

stay in Timbuktu.47 

In the nineteenth century four European travellers, Rene Caillie, Gordon Laing, 

Heinrich Barth, and Oskar Lenz reached Timbuktu.48 Laing fIrst reached the city, 

however, on his way out of the city he was killed in the Azawad desert. His memoirs 

were lost.49 Caillie was then the fIrst European to enter Timbuktu in 1828 where he 

lived for two weeks. He returned to Europe with his memoirs - the fIrst European to 

do so. 

Beyond the fascination with the fabled city though, the French expansion up the 

Senegal Valley in the 1850's and 1860's was aimed at extending their commercial 

network as far as Timbuktu. The idea was to establish Timbuktu as a sort oflynchpin 

between French possessions in North and West Africa.5o Very soon after they 

47 Hacquard, A. 1900. Monographie de Tombouctou. Paris: Societe des Etudes Coloniales & Maritimes, pp. 
65-66 

48 Hacquard, Monographie, 66 

49 Al-Basha Yiisufb. 'Ali Basha b. Muhammad Basha al-Qarmanali, Risalah /:Iawl al-Inkillzl, lliERI-AB, 
ms4078. 

50 Kanya-Forstner, A.S. 1969. The conquest of the Western Sudan: a study in French military imperialism. 
London: Cambridge University Press, pp. 26-27 
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established a base on the Niger River at Bamako in 1883 the French sent two 

missions to Timbuktu in 1885 and 1887. Both missions failed. 51 

On 27 December 1893, Etienne Bonnier, the military commander in the territory 

dispatched a column under Joseph Joffre overland from Segu to Timbuktu while he 

led a second column himself that approached on river barges. Bonnier entered 

Timbuktu as a conqueror on 10 January 1894.52 Five days later, Bonnier was killed in 

an attack by the Tenguereguif and Kel Antessar Taureg outside Timbuktu. When 

Joffre reached the outskirts of Timbuktu on February 1894 he first avenged Bonnier's 

death - in most brutal fashion, of course - then entered Timbuktu on 12 February 12, 

1894.53 

The French resorted to all means to suppress opposition,' especially of the pastoralist 

groups, to their rule, for only then could they secure Timbuktu. In the initial years it 

was essentially violence and brutality that did it for the French. In March of 1894, 

near Dire, French forces led by Joffre attacked a large group ofTenguereguif. They 

massacred one hundred and twenty of them including a number of prominent leaders, 

and taking almost 1300 goats, cattle and camels as booty. Because the Tuareg 

employed guerilla tactics to ambush and disrupt French supply lines, the French 

indiscriminately attacked any Tuareg group that they encountered, destroyed crops, 

took slaves, and burned villages and pastoral camps thought to be dependent on 

51 Hall, B. Mapping the river, 127-130 

52 Ibid, 132 

53 Joffre, R. 1915. 'My march to Timbuctoo', Journal of the Royal African Society 14 (56), 450-45l. 
Review of Joffre's march to Timbuktu, The Geographical Journal, (1915),46,4, pp. 306-307 



Univ
ers

ity
 of

 C
ap

e T
ow

n

l 

49 

Tuareg. The display of the severed heads of two Tuareg in the market of Tassakant in 

1895 was to assure the local sedentary population that the French, not the Tuareg, 

were now the dominant force. 54 

The building of more posts and military missions in 1895/1896 played a seminal role 

in bringing about the formal submission of the most important Tuareg groups active 

in the areas west of Timbuktu.Thus, in 1896, the newly appointed leader of the 

Tenguereguif, Chebboun Ag Fondogomo came in person to Timbuktu and formally 

acknowledged French dominance over the region. The impact of the change in 

seasons on pasturage and the lakes forced the leaders of Taureg groups to the east and 

south of Timbuktu to follow suit and submit to French rule. Notwithstanding these 

submissions many pastoralist groups remained hostile to the French. Unable to attack 

the French directly, they raided the sedentary peoples along the river and those 

pastoralist groups who had submitted to the French. 55 

The French realised the limits of military measures. Their next and arguably most 

successful tactic was co-option. Exploiting what they perceived to be the historical 

enmity between Arab and Tuareg, the French sought to win over the Arabs as the 

Tuareg groups seemed to pose the greatest threat to their presence in the Niger Bend. 

In 1899 all the Kunta Arabs, with the exception of Zayn al-' Abidln al-KuntI, formally 

submitted to the French. Al-' Abidln al-KuntI rejected any cooperation with the 

54 Hall, Mapping the river, 133-134 

55 Ibid, 134-137 
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French. He had already declared ajihiid against the French in 1894 that continued 

with his j ihiid well into the 1920s. 56 

The BarabIsh Arabs were won over in 1900 when their newly appointed leader 

Mabmiid ould Dahman promised to co-operate with the French and ensure the safety 

of the azalaY salt trade. However, their deposed leader SIdI Mubammad ould 

M'hammad challenged ould Dabman's authority, disrupted the azalaYand led raids 

and plunder in the Azawad that often resulted in violent murders. 57 The Tuareg 

Iwllimmeden submitted formally in 1903, but continued their raids against the Kunta 

and those Taureg who submitted to French rule, until they were finally crushed in 

June 1916.58 

Response of the 'ulamii' 

The 'ulamii' - together with the rest of Timbuktu's notables and the general 

population of the region - were divided in their response to French rule. The majority 

accommodated, and some even welcomed, it while a minority among them rejected it 

completely. 59 As pointed out already, Zayn al 'A.bidIn al-KuntI declaredjihiid against 

the French and continued his raids against them, right into the 1920s while his saintly 

cousin and top ranking scholar, Shaykh Bay, encouraged both Arabs and Tuareg to 

56 Ibid, 144-145 

57 Abu al-Khayr bin al-I:Iill, Tarikh Arawiin wa Taoudeni, llIERI-AB, ms 3462, fl. 1-8 & Mul;!ammad 
Mal},ffioud ould Cheikh, Kitiib al-Turjumiin, llIERI-AB, ms 762, fl. 65-70. 

58 Hall, Mapping the river, 148-151 

59 The disagreement between the scholars of Timbuktu vis-a-vis the French and their rule gave rise to 
fatwiis and treatises in favour and opposingjihiid colonial rule in Timbuktu, for example, mss 5286 and 
5678 in the llIERI-AB collection and mss 602 and 3747 in the Mamma Haidara Library. 
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avoid conflict with the French.6o Both were descendants of the great STdT al-Mukhtar 

al-KuntT. A treatise by an accommodationist scholar approves a truce and commercial 

transactions with the Christians, i.e. the French, especially since they overpowered 

the Muslims.61 

Those who welcomed French rule cited the peace, stability, and order the French 

brought to the region as articulated by this muftI from a notable family: 

Before the coming of the French ... the region was for many 
centuries in a state of complete ignorance: harshness, mutual hate 
between tribes, military raids, infighting, and enslavement of free 
people. There were no legitimate government, rule of law, or any 
restraining external factor to deter the oppressor from committing 
excesses in addition to the proliferation of disease, shortage of 
skilled doctors, lack of transport between regions, scarce economic 
resources/materials, and the non-existence of security for life and 
religion, among both sedentary communities and the nomads. Until 
God brought France; she put a stop to plundering, infighting and 
the enslavement of free people. She repaired the roads, constructed 
bridges, built and fixed schools and paid attention to the cultural 
and material growth of the country. Read, the ancient history of the 
[Arab] West, IfriqTyyah (Tunisia) and the Soudan i.e. Black Africa 
to ascertain the condition we were in before the French arrived. 
Everything was viler, worse and more harmful to life, religion and 
wealth compared to today in terms of strength and security under 
France. 62 

This is clearly an exaggeration of the so-called "benefits" of French colonial rule. 

Nevertheless, many scholars and lay people agreed that French rule did bring security 

60 Hunwick, J. 2003. Arabic literature of Africa: the writings of Western Sudanic Africa, vol. 4. Leiden: 
Brill, pg. 68 

61 Mui).ammad bin l;Iayy bin Mfisa, Maktub Ii Ma/:lmud bin Mu/:lammad al-Tiihir al-Sayyid /Ilffi 
muhiidanah al-Na$iirii 'inda mii takun lahum al- ghalabah wa al-mu'iimalah ma 'a hum, llIERI-AB, ms 
3143 (2093) 

62 Interview Radio Tunisia did with Mui).ammad Mai).moud ould Cheikh in 1955, Le Qadi de Tombouctou 
1954-1959, Sahara OCRS 1957-1959, CADN AOF Dakar 320 
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to the region. The majority of scholars that accommodated the French did so out of 

pragmatism. The French were simply too strong to oppose. The accommodationist 

scholar and first colonial-appointed cadi ofTimbuktu advised the anti-Frenchjihad 

scholar, al-shaykh ai-MadanI MadId, "reach an agreement with France and abandon 

war against her, for she has taken possession of all the lands.,,63 

The rejectionists not only declared jihad against the French, they condemned the 

accommodationists - and the generality of Muslims - for cooperating with the 

colonial order. The Kunta scholar, MuJ:tammad bin IbrahIm bin' AbidIn, refused to 

confer the French judicial order with any legitimacy and branded the Ghumyat64 and 

any Muslim who worked with the French as translators and writers as corrupt and 

declared them disbelievers.65 Another virulent anti-French scholar declared 

permissible the blood of those Muslims who saw no problem in living alongside the 

French disbelievers and the confiscation of their property. 66 

The jama.' ah: Timbuktu's traditional administration 

63 Ai)mad Baba b. Abu al 'Abbas, Risiilah itii al-shaykh ai-MadanI Madid yan$abhu bi al-ittifoq ma 'a 
Faransa wa tark ai-barb ma 'aha Ii annahii malakat jaml' al-bi/iid, IHERI-AB, ms 5678 

64 An armed unit established by the French colonial authority in the Niger Bend to patrol the desert and 
assist the district patrol guards to track down runaways and guard prisoners. I thank Mahmoud Mohamed 
Dedeb ditt Hamou (hereafter Hamou) for this information - e-mail, April 2010. 

65 Ai)mad bin AbI al-'Araf, Maktub Ii Abmad bin AM al- 'Ariiffl al-radd 'ala Mubammad bin Ibrahrm bin 
'Abidin 'indama kaffara manyata'amal ma'a al-Na$arah, IHERI-AB, ms 4810, fl. 7. Mui)ammad ibn 
IbrahIm's grandfather 'AbidIn was possibly the same al-'AbidIn al-KuntI who, with his sons, was the most 
prominent dissident against the French and led many raids against the Niger Bend well into the 1920's. 

66 Abu al-Khayr bin 'Abd-Allah bin al-Marzuq al-I:Iill, Risalahfl al-radd 'ala man aballa amwal al­
Muslimln al-muqlmln ma 'a al-musta'mar, IHERI-AB, ms 5286, fl. 1-11. 
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When the French arrived in Timbuktu in 1894, they found in place a functioning 

administration called the jama' ah. The jama' ah was constituted of high-ranking 

scholars and wealthy notables from each oflimbuktu's old three quarters: Djingere-

Ber site of the Friday congregational mosque, Bajinde location of the SIdi Yal;tya 

mosque, and Sankore home of the famous Sankore mosque and madrasah. Another 

important quarter was Abaraju, built by and for the Anna. As a concept, the jama' ah 

first emerges in one of Al;tmad Baba al-SudanI's (d. 1627) treatises in the seventeenth 

century.67 In this treatise, Al;tmad Baba discusses the organization of a Muslim 

settlement (civil society) in the absence of a Muslim political authority, 

If the jama' ah of Muslims agree among themselves in a place 
which has no sultan or is not reached by the authority of a sultan, 
upon establishment of the stipulations of the law in the proper 
manner, then their authority becomes like that of the Qa(if or that 
of the Sultan.68 

, 

Interestingly, Al;tmad Baba was writing after the destruction of the Songhay Empire at 

the hands of the Moroccan army. Thus, his idea of an authority-wieldingjama'ah 

could be seen as an implicit delegitimizing of the Moroccan-Anna occupation and 

administration of Timbuktu - and the former Songhay Empire. Timbuktu'sjama'ah 

carried out that function in an increasing capacity, following the collapse of Anna 

rule in 1833 right up to the French conquest in 1894. Thejama'ah 's power should 

though not be exaggerated. Saad notes that its actual jurisdiction was limited to 

judicial affairs, but semi-administrative in all other areas. This is corroborated by the 

67 Saad, Social history, 122. 

68 Saad, Social history, 119 
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fact that they had no control over the Tuareg hegemony in Timbuktu following the 

death of Al,unad al-Bakkay in 1865 and the decline of the Kunta after his death. 

Nevertheless, they took up and executed important decisions. 69 In 1862 they invited 

the Kunta scholar AJ:tmad al-Bakkay to lead Timbuktu in its jihad against al-bajj 

'Umar Tall. In 1885, they corresponded with the French authorities for a reduction in 

taxation and import costs from those areas under French control. Following the first 

French attempt to conquer Timbuktu, they requested the Moroccan ruler, Mawlay 

Basan, to renew the old Moroccan protectorate of 1591. And again on the eve of the 

French conquest in 1894 they sent another call in the name of all Timbuktu's people 

to Mawlay Basan to take control of the city.70 They refused to meet with the French 

military mission that arrived in Timbuktu in 1887. As notables, Timbuktu' s 'ulama' 

were members of the jama' ah. Their primary function though remained the issuing of 

jatwas, sitting in judgment, writing, and teaching the various Islamic traditional 

sciences such as theology, Islamic substantive law, Islamic legal theory, exegesis, 

Prophetic traditions, biography of the Prophet, Arabic grammar, rhetoric, and others. 

The 1903 Decree 

In 1900, Jean-Baptiste Chaudie Governor-general of French West Africa set up a 

commission to review existing legal institutions in France's West African colonial 

territories and probe the creation of a new single system oflaw. However, the 

69 Ibid, 223 

70 Kanya-Forstner, The conquest of the Western Sudan, 218-219; Al-~adiqI, Min al-jadd ai-Sultan Hasan, 
48 
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commission only met in May and June of 1903 over three sessions chaired by then 

Governor-general Ernest Roume. It debated 96 articles of proposed legislation, 

modified the articles where necessary and approved it for submission to the Minister 

of Colonies. The ninety-six articles were presented formally to the President of the 

Republic on 10 November 1903 then sent to the French National Assembly where it 

was formally adopted as law.71 

Although the 1903 legislation sought a single "system" of law it created two discrete 

legal tracks, one for citizens comprising of French nationals and assimilated Africans, 

and another for African natives or subjects. Assimilated Africans mostly resided in 

the communes of St. Louis, Dakar, Rufisque, and Goree.72 French metropolitan law 

applied to French nationals and assimilated Africans while customary law applied to 

African natives or subjects. It is the legal track for natives that concern us. This legal 

track consisted of three layers of courts: the tribunal de village (village tribunal), the 

tribunal de province (provincial tribunal), and the tribunal de cercle (regional 

tribunal). The village and provincial tribunals heard disputes involving family and 

property and defmed categories of misdemeanours. The tribunal de cercle acted as 

the appeals court and heard criminal cases.73 Roberts describes the structure and 

workings of the three layers of courts, 

At the lowest level [tribunal de village] the court was instructed to 
seek reconciliation between the parties; at the provincial and cercle 

71 Roberts, R. 2005. Litigants and households: African disputes and colonial courts in the French Soudan 
1895 -1912. Portsmouth: Heinemann, 67-96 

72 Shereikis, Customized courts, 2. 

73 For a detailed outline of the architecture, structure, functions, and statistics of the native courts see 
Roberts, Litigants and households, 4,72 - 82; passim 125 - 147. 
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(district) level, legal judgments would reward those who prevailed 
in the court and punish ... The village chief presided over the 
tribunal de village. If the litigants were not pleased with village 
tribunal's efforts at reconciliation, they were instructed to bring 
their cases before the tribunal de province ... The chef de province, 
the historic or invented indigenous ruler of the region, presided 
over the affairs of the tribunal de province assisted by two 
assessors nominated by the French district officer. The tribunal de 
province was to apply "custom" and the assessors were selected 
from those reputed to be the most knowledgeable of community 
custom. Judgments rendered were to be recorded either in Arabic 
or in French and the litigants were to be instructed to proceed to 
the tribunal de cere/e, if they wished to pursue their appeal.74 

56 

The native courts, as indicated above, were up and running in Timbuktu by 1905. 

Because Timbuktu's popUlation were subjects and because Islamic law was not 

metropolitan law, but regarded as customary law, the native courts regime applied to 

it. Richard Roberts argues that by conflating Islam with custom the 1903 legislation 

made a fundamental erroneous assumption about the bounded nature of custom.75 

Use of the Native Courts for Domestic Disputes 

As indicated above, this chapter is interested in how Timbuktu's Muslim population 

responded to the native courts as far as domestic disputes were concerned. Before we 

look at the native courts and Timbuktu's inhabitants' reception of them, a word must 

be said about Timbuktu and its inhabitants at the end of the nineteenth century and 

turn of the twentieth century. 

Timbuktu Society at the turn of the twentieth century 

74 Ibid, 74 

75 Ibid, 71-82 
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This brief socio-economic overview of Timbuktu over a fifty year period, from 

1900 to the end of the 1940s is based on the accounts ofa White Father, an ex-

head of the Catholic mission at Timbuktu, a Muslim bibliophile and an 

anthropologist. The priest Pierre Hacquard published his work in January 1900, 

Yacouba Dupuis his Industries et principafes professions habitants de fa region 

de Tombouctou in June 1919, the bibliophile Bul 'Arafbegan his biographical 

dictionary in 1939, and Horace Miner's fieldwork was carried out over seven 

months in 1940. 

According to the 1898 census, Timbuktu had a fixed population of 5 000 and a 

temporary population at 4 000.76 Elias Saad disputes this figure, citing Heinrich 

Barth's estimation of between 13 000 and 23000 people when he arrived in the 

city in 1854. There was however, a downward trend in the population at the end 

of the nineteenth century as Saad himself points out.77 The city's population was 

just over six thousand in the early 1940s when Horace Miner did his fieldwork. 78 

One of the likely causes for the decrease in population is the small number of 

births, itself possibly the result of the prevalence of syphilis.79 The average size of 

households in the 1940s was four persons as Miner observed. 80 

76 Hacquard, A. 1900. Monographie de Tombouctou. Paris: Societe des Etudes Coloniales & 
Maritimes, pg. 24. 

77 Saad, Social history, 91 

78 Miner, H. 1965. The primitive city ofTimbuctoo. New York: Anchor Books, xvii-xviii 

79 The French army doctor treated 54 males, 71 females and 16 children for syphilis in May 1940. 
Also, wealthy men in polygamous marriages had only one child, and abortion was not unknown. 
Miner, The primitive city, 15 

80 Miner, The primitive city, 15 
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The temporary population consisted mostly of merchants from further north: 

Morocco, towns such as Ghadamis and Tindouf, and the oasis settlement, Touat. 

From the south the Fulbe, Mossi and Bambara traders sold products from their 

lands to the merchants from the north. Hacquard noted that, and as we pointed out 

in Chapter One, at the end of the nineteenth century, Timbuktu still offered the 

most conducive atmosphere for such activities as trade not found anywhere else. 

By 1899 French wholesalers from Saint-Louis were established in Timbuktu 

bringing vital European products to the city. Timbuktu's indigenous people had 

also by then began taking the road to Kayes and Saint Louis to replenish their 

stock. 81 

At the beginning of the twentieth century, Timbuktu's economy was still one of 

craft and commerce. The principle industries were bakeries, butchers, dairy 

products, and food. 82 The craft industry grew with the establishment of colonial 

rule as the French taught tailoring and slipper-making in one of their schools. The 

major crafts were tailoring, masonry, commerce, smith craft (iron, gold, and gun 

smiths), weaving, and animal skin tanning. Butchery, barbering and masonry are 

passed down in family lines. Almost as an absolute rule, a child could only 

exercise the father's trade. It appears that the only choice for children not able to 

exercise the trade of their inherited "class" or "caste" was to study and become a 

81 Hacquard, Monographie, 24-48 

82 Except for tourism, there has been little or no change as far as production and economic growth 
is concerned seventy years later at the tum of the twenty first century. Economic activity remains 
confined to these crafts. 

, 
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religious scholar. Certain professions, such tailoring were exclusively for men.83 

In the 1940s, especially during the war period, many settled elsewhere in the 

French Soudan, Algeria, etc. as these crafts were over saturated. 

Religious scholars were tailors, teachers and charm-makers. Low social status 

groups such as the Bella84 engaged in sandal-making, basket weaving, donkey 

breeding, etc. Arabs85 were camel breeders and smiths although their slaves did 

the actual work. When it came to commerce Arabs were wholesalers, caravaneers, 

retailers, landlords and shippers. The offspring of the Arma notables shared with 

Arabs in these activities. Only a limited number of religious scholars are 

wholesalers. The commercial and transport activity of the Gabibi86 and Bellah87 

consist of market retailing, wholesaling, money lending and donkey-drivers. 88 

Writing at the end of the 1930s, the bibliophile Bul 'Araflamented that 

Timbuktu's people pay no attention to agriculture. Despite the fertile land and 

abundant waters of the Niger to harvest palm trees, wheat, barley, tobacco, maize, 

potatoes, lettuce, and all kinds of grains, Timbuktu's people completely lack 

83 Dupuis, Y. 1921. Industries et principafes professions des habitants de fa region de 
Tombouctou. Paris: Emile Larose, ii, 29; Hacquard, Monographie, 40 

84 The Bellah traditionally, but not 

85 Arab - and Berber - is a cultural-linguistic, not racial, label referring to people who speak as a 
primary language either a dialect of Arabic or one of the Berber languages. This is what I mean 
with it throughout this work, see, Hall, B. Mapping the river, 24 

86 The Gabibis are Songhay of servile status; they often became clients or serfs of the Arma after 
the Moroccan conquest of 1591. 

87 "Bellah" is a term used by Songhay speakers to conflate different statuses of Tamasheq-speaking servile 
people under a single term. Although vulnerable to Tuareg slave raids, these "Bellah" were not all slaves to 
the Tuareg as French colonial administrators who came to the region wrongly assumed. See, Hall, Mapping 
the river, 172 

88 Miner, The primitive city, 61 
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resolution in this regard. Other than industry and commerce, witchcraft, 

geomancy, occult practices, charm writing, etc. are everyday activities.89 Miner 

identified an organic link between the craft economy and such activities as 

witchcraft: the latter were resorted to as a way to maintain a certain craft within a 

particular family.90 

Polygamy was practiced by the affluent; a man's wealth status was appraised by 

the number of wives he had. However, as Hacquard noticed, the harem did not 

exist in Timbuktu; every wife in a polygamous union had her own house where 

she lived with her children. Hacquard also observed that divorce was very 

common at the end of the nineteenth century. As soon as a wife ceases to please 

her husband she is abandoned in her house with her children.91 

Muftis and domestic disputes 

From the large number of colonial-erafatwas on domestic, we can safely say that 

Timbuktu's Muslim population continued to refer their intimate domestic disputes to 

their local muftIs. In fact, they continued to refer civil and commercial disputes such 

as debts, ownership, business shares, sales, etc. to the city's muftIS, as not a few 

fatwas show. For example, a 1914fatwa was on a dispute between a wife and her 

deceased husband's creditors on who had prior right to retrieve from the deceased's 

89 Al)mad Bul 'Arar al-TaknI, Iziilat al-rayb wa al-shakk wa al-tafrU.fi dhikr almu 'alajin min ahl 
al-TaWr wa al-sahrii 'a wa ahl ShinqTt, ed. by AI-HiidI al-Mabriik AI-DiitI (n.d., n.p.; 
Introduction gives place as Tripoli and year 2000). It is based on three mss: Ms in Dedeb 
collection, 176pp.; Ms copy 2, in Ahmad Baba collection, Ms 3, in archives in Libya, pg. 52 

90 Miner, The primitive city, 57 

91 Hacquard, Monographie, 46 
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estate the debts he owed both.92 In anotherfatwii, a mufti deals with a dispute 

involving a house and cows between a deceased man's wife and his children from 

another marriage. 93 

They were in no hurry to embrace the native courts, for their intimate domestic 

disputes, at least not in early years following the establishment of the native courts. 

This, even though the native courts were obliged to apply Islamic law when hearing 

domestic disputes, ifboth or one of the litigants were Muslim. Section 49 of the 1903 

legislation, the only section that addressed Muslim law stated, "In regions where 

Muslims personal status prevails, one of the two notables will be the qadi if one 

exists" .94The difference, of course, was that while the verdicts of the native courts 

were official and binding,fatwiis were not.95 

Rebecca Shereikis' interviews with people of the city of Kayes in the Western French 

Soudan show that they had more or less the same response to the customized native 

courts as Timbuktu's long-standing Muslim population. They often resorted to the 

colonial courts only as a last resort, "For family quarrels we usually arranged things 

among ourselves, in the family. We rarely went to the village chief' said a 

92 'All b. 'Vmar, Fatwiifi imra'ah tuwuffiyii zawjuhii wa wujida rasm bi annahii sharlkatuhufi kulli mii 
yamlik, llIERI-AB, ms 3091 

93 Shaykh wuld 'All, Fatwafl sh'an rajul ba'a Ii zawjatihi diiran, llIERI-AB, ms 3447 

94 "Rapport au President de la Republique, suivi de decret portant reorganisation du service de lajustice 
dans de les colonies relevant du gouvemement general de I' Afrique occidentale" Journal officiel de la 
Republiquefram;aise (24 November 1903) 

95 The non-binding status of afatwii is not a result of colonial rule. Afatwa was always, and remains the 
unbinding opinion of its muftI in contrast to the binding judicial ruling of the qiirJi appointed by the State, 
since the earliest days in first and second centuries of the Muslim state. 
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centenarian. When there were problems, people would contact the village chief. If 

they could not find a solution they would then go to the cantonal chief. They did not 

go to the colonial administration" one man stated. Another woman said "I knew 

neither'la Marie' nor the tribunal; "I never saw anyone from my village use the 

tribunal". Thus, whereas the archival record shows that people in Kayes had, in fact, 

used the courts, and in significant numbers, Shereikis' interviews show that many 

others, perhaps the majority, either rejected or ignored them. 96 

The number ofJatwas on marriage, divorce, inheritance, paternity and monetary 

disputes issued in the 1905-1960 period, listed in the Al)mad Baba Collection 

(IHERI-AB) 97 and SAVAMA Consortium98 catalogues, runs into the hundreds and 

more. It is a huge body of material when compared to the number of native court 

hearings and rulings on intimate domestic disputes, at least in light of the available 

colonial records on domestic dispute litigation. Timbuktu's muftis were always on the 

scene ready at hand to respond to disputes with their Jatwas as they were accustomed 

to doing before the arrival of the French. 

Up to four muftls could issue a Jatwa on the same domestic dispute, as in a 1946 

dispute involving a wife with two husbands, when three muftls issuedJatwas on the 

dispute. Bul 'ArM (d. 1955), Abu al-Khayr (d. 1976), ould Cheikh (d. 1973), ibn 

96 Shereikis, Customized courts, 4-20. 

97 The six-volume Al}mad Baba's catalogue contains the meta-data of only nine thousand manuscripts. 
There are reportedly up to thirty one thousand mss in the Al}mad Baba Collection (IHERI-AB) 

98 The SAY AMA-DCI consortium (Association Tombouctienne de Sauvegarde et de Valorisation des 
Manuscrits et pour la Defense de la Culture Islamique) in Timbuktu comprises four private manuscript 
libraries: the Mamma HaYdara Memorial Library(4 volume published catalogue), the Imam Ben Suyii1"f 
Library, the Wanghari Library, and the Mu~taIa Konate Library. 
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'AbidIn (d. 1964), Qii{il Al)mad Baba (d. 1931), Mul)ammad Dah (d. 1955), and aI-

Tahir Intato were seven of Timbuktu's highest-ranking colonial-era muftfs.99 They 

were, however, not exhaustive of all the muftIs in the city and the Niger-Bend of the 

colonial-era. 100 They all have tens offatwiis on personal matters to their names as the 

catalogues show. 

We take a closer look at one of the seven: al-Qii{il Al)mad Baba bin Abi aI-'Abbas 

bin 'Vmar bin Zayyan aI-I;Iasani. A high-ranking traditional scholar, the 

bibliographical dictionary, al-Sa'iidah al-abadiyyah describes him as a jurist and an 

expert in the science of Prophetic traditions. 101 The French first appointed him as a 

qii{il in 1896 according to Paul Marty, the early ethnographer and French colonial 

intelligence officer. According to another source, he was appointed as the qii{il for the 

populace of the Sari Kayna neighbourhood, the Barabish Arabs and all Arabs who 

settled in Timbuktu in 1895. 102 His appointment by the French, however, was a mere 

confirmation as he was already the de facto qii{il of Timbuktu before the French 

arrived. 103 Marty describes him as a man of integrity, intelligent, open minded, wise, 

well liked, listened to by the indigenous population and, of course, friendly to the 

99 Not their full names; I have given the full names of some of them above and in the coming chapters. 

100 I mention these seven in particular, because their fatwiis on domestic disputes are the sources for the 
stories told in this thesis. 

101 Al)mad Baber, AI-sa'iidah al-abadfyyahfi 'lIlamii' Timbllkt al-bah/yyah, lliERI-AB, ms 16, fl. 65. 

102 Ms 10972, lliERI-AB (dated 1 March 1895) 

103 Saad, The social history ofTimbuktu, 222. 
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French course. 104 He was no less enthusiastic in his support for the French as a letter 

he wrote in 1916 shows. 105 

Once the native courts were up and running in Timbuktu by 1907, he was appointed 

as an assessor on the tribunal de cercle in his capacity as a qarjl. 106 He remained in 

his post as an assessor on the tribunal de cercle and a qarjl until his death in 1931. 

Thus, in addition to being a mufti he was also the fust chief assessor of Timbuktu' s 

tribunal de cercle. Although an assessor of Timbuktu's tribunal de cercle, he 

continued to issueJatwas, albeit in his personal capacity. He issuedJatwas in both the 

pre-colonial and colonial eras, before and after the establishment of the native courts 

and his appointment as an assessor. His Jatwas range from land disputes, to paternity 

issues, inheritance, money, marriage, etc. 107 

Of particular interest to us is one of Qarjl A1)mad Baba' s domestic dispute Jatwas that 

we will juxtapose to a domestic dispute he heard as an assessor of Timbuktu's 

tribunal de cercle. Our aim is to show discrepancies in his application of Islamic law 

in the two different capacities he served. We will suggest a motive for A1)mad Baba's 

inconsistency. HisJatwa entitled Na.$ran Ii al-/:zaqq wa nU.$/:zan Ii al- muslimin was 

issued on 11 July 1904. It was in response to and an endorsement of another Jatwa 

104 Marty, P. 1920. Etudes sur Islam et les tribus du Soudan, vol. 2. Paris: Editions Ernest Leroux, pp. 12-
13 & Rapport sur Ie fonctionnement de Iajustice indigene, ANM 2 M 97, Tombouctou 1905 -1921 

lOS Marty, P. 1920. Etudes sur Islam et les tribus du Soudan, 313 

106 Justice Indigene nominations des assesseurs aupres des tribunaux cerc1e de Tombouctou (1905-1908), 
ANM2M262 

107 Manuscript numbers 4777,5552,5961,5968,5978,5996,4745,4733,4734,4963 & 4739, all in the 
AJ.unad Baba Collection (IHERI-AB) are some of his Jatwas. 
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dated 18 June 1904 by Qa(if SIdI 'A.lin, the traditional qa(ii°8 and muftf of the town of 

Arawan.109 The fatwa annulled the marriage of milk siblings. Muftfs in Timbuktu and 

the region practiced what we may callfatwa peer-reviewing. They sent theirfatwas to 

one another for evaluation, but more importantly for endorsement. 

Afatwa ... has been put before us concerning the annulment of a 
marriage between a man and a woman who were positively 
regarded as siblings through milk kinship. They enjoyed this status 
for a long time, such that [knowledge of their kinship] was 
circulated by everyone in the village; their wet-nurse was present 
and confIrmed it '" The two [milk siblings] remained for a period 
upholding the claim that they were siblings, but then bypassed the 
prohibitive relationship status denying their [previous] affIrmation 
of [being siblings through] milk kinship. They were then married. 
The Qa(if ... issued afatwa annulling the marriage ... [H]e 
marshalled explicit textual proof as well as authentic traditions. I 
closely examined the references mentioned in his fatwa and 
followed them up in their original sources, I found that he had 
excelled in his fatwa ... I deem it correct to transmit some of the 
writings of the leading scholars here for the benefIt of those who 
will come across this work. It is stated in al-Bahjah ... Dear 
Brothers, know that when I heard that all of you agreed to this 
illegitimate marriage, which is immoral by the standards of the 
Quran, Sunnah and consensus [of the scholars] ... it became 
obligatory on me to advise you ... 110 

Qa(if Al}mad Baba fIrst summarised the earlierfatwa, declared it sound, and then 

presented his own juristic elaboration of the matter. He embellished it with Qur'linic 

verses, prophetic traditions, anecdotes and poetry and ended it with an exhortation to 

the people complicit in this unlawful marriage to take heed and do the right thing. His 

108 A traditional qiidi was not a colonial appointed or confirmed qiidi. 

109 'Alin b. 'Amar, Fatwii ft sha 'n rajul wa imra 'ah makathii zamanan mutQ$iidiqayn wa qiirrayn hi anna 
humii ikhwiin min al-rar,iii 'ah, llIERI-AB, ms 579 

110 Ai)mad Baba bin Abu al 'Abbas bin 'Umar bin Zayyan al-I;IasanI, Na$ran Ii al-/:zaqq wa nU$/:zan Ii al­
muslimin, Mamma Haidara Memorial Library, ms 384, fl. 2-6. 
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endorsingfatwa is indeed a thoroughly scholarly response by all standards of the 

Islamic law tradition. 

The same rigid adherence to Islamic law, exhortation to piety, and admonishment are, 

however, absent from another domestic dispute he handled in his capacity as an 

assessor of Timbuktu's tribunal de cercle. In June 1905, a husband and wife appeared 

before him. The wife demanded a divorce claiming that she cannot bear travelling 

with her husband. The husband agreed to her request on condition that she returns to 

him monies he paid her. The couple were then divorced. A few days later, however 

the now ex-husband returned, accompanied by another man he claimed corrupted his 

ex-wife against him and instigated her to seek the divorce. Furthermore, he charged 

the man with marrying off his ex-wife to a "White Christian" man only four days 

after their divorce before the expiry of her' iddah. III The man confIrmed the latter 

part of the claim. Qar;li Al;lmad Bliba's response is instructive, 

I said to him [the other man]: "Sikir, you are one of Timbuktu's 
inhabitants, you have lived here for some time now, and you know 
the [rules of] the Shari'ah and the customs of the Arabs. You know 
that if a woman has been divorced, no one can marry her until the 
completion of her 'iddah. You violated our Shari'ah as the 
scholars explicitly state ... I punished him with a fIne of twenty 
. l 112 rzya s ... 

III 'Iddah or waiting period is the mandatory waiting period a Muslim woman has to observe after divorce 
or the death of her husband before she can marry another man. In the case of divorce, a menstruating 
woman's 'iddah is three periods of non-menstruation intervened by two menstruation cycles, from the 
moment the divorce is uttered. Her' iddah expires with the beginning of her third menstruation cycle after 
the divorce is uttered. The 'iddah for a widow is four months and ten days. 

112 Ai)mad vs KiitI, 1 June 1905, Justice indigene, correspondance Cercle de Tombouctou 1895-1920, ANM 
2M37. 
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While the 1904 fatwa is replete with Qur' anic verses, Prophetic traditions, 

exhortations, and the views of Maliki jurists, the 1905 litigation is not. Other than 

saying, "as the 'ulama' state explicitly", he makes no explicit reference to any works 

ofIslamic substantive law or any of the great jurists in his ruling. The case is 

recorded on a single page that includes claims, counter claims, some legal argument, 

and the verdict. The 1904fatwa, on the contrary, is a detailed discursive treatise that 

spans eight manuscript folios of medium size. 

The most glaring discrepancy between the cases is in their verdicts though. In his 

1904 fatwa he exhorted the offending parties to accept his admonishment citing the 

Qur' anic verse: "Indeed therein is a reminder for the one who has a repentant heart, or 

who listens attentively as he bears witness,,,113 not so in the 1905 court case. The 

1905 verdict merely rebuked Sikir for marrying off the divorced woman before the 

expiry of her' iddah. It did, however, not censure him for marrying her off to a 

Christian man. Nor did it annul the marriage. This is rather astonishing when 

compared to his annulment of the proscribed marriage in the 1904fatwa. The 

marriage of a Muslim woman to a non-Muslim man and the marriage of milk siblings 

are equally unlawful in Islamic law. 

While a loophole can be imagined for permitting the marriage of milk-siblings, no 

such loophole is possible for the marriage of a non-Muslim man to a Muslim woman. 

Muslim jurists differ on the amount of milk that the suckling baby must drink from 

the milk mother for the prohibitive relationship to be established between them. In the 

113 Qur'an 50, verse 16 
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Maliki School (followed in Timbuktu) a drop of milk establishes it, while in the 

Shafi'} school five full separate breast-feedings establish it. Some other schools 

stipulate fifteen feedings. Other factors, the jurists differ on, are whether the milk 

mother had her child within wedlock or from an illicit sexual relationship; whether 

the woman fed the baby herself or the baby sucked on her breasts while she was 

asleep, and so forth. There is no difference regarding the prohibition of marriage 

between a Muslim woman and a non-Muslim man. 

The qa(ii's failure to annul the marriage between the Muslim woman and the 

Christian man might have something to do with the fact that marriage between 

Muslim women to Christian men had become a phenomenon in Timbuktu and the 

region. The fact that he rebuked Sikir for marrying her off during her' iddah seems to 

reflect a phenomenon which worried the colonial administration: an increase in the 

number of divorced women undergoing their' iddah marrying other men. Such 

marriages gave rise to undesirable consequences such as denial or wrong claim of 

paternity, maintenance disputes, family instability, etc. 114 

I suggest however, the inconsistency of Qa(ii Abmad Baba's application of Islamic 

law between being a "private" mufti on the one hand and being a "public" qa(ii of the 

native court on the other hand was a deliberate position to keep Islamic law and 

colonial law apart. This was the position of all of Timbuktu's other muftis and 

scholars. Their aim was to keep Islamic law out of the jurisdiction of the native courts 

thereby preventing French district officers from interfering with Islamic law. The 

114 Roberts, Litigants and households, 126 
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latter, despite Lieutenant-governor Trentinian warning, as early as 1896, not to get 

mixed up in the many disputes without significance, did become involved. I 15 They 

interfered in the decisions of local assessors in applying customary law in other areas 

and regions of the French. They did not hesitate to reverse the decisions of native 

judges, especially in the nature of Soudanese marriages and the treatment of women. 

In other words, Timbuktu' s muftIs did not desire the application of Islamic law by the 

native courts. This they did to secure the independence of Islamic law and by 

extension the power and continued relevance of muftIs. This possibly explains Qiit;li 

Al)mad Baba's conscious "marginalization" of Islamic law in the 1905 litigation. I 

have also quoted the fatwii at length for another purpose: the significance of its 

content to the aim of this thesis, which is to tell stories about social practice in 

Timbuktu usingfatwiis as a historical source. That role offatwiis will however 

become apparent only in the chapters that follow. Thus, I use this very fatwii in 

Chapter Three as a source to elaborate on a story I reconstruct. 

Two other factors indicate, albeit indirectly, that the city's Muslim popUlation did not 

eagerly refer their domestic disputes to the native courts. The first is the number of 

criminal cases the native courts dealt with compared to the number of domestic 

disputes. Criminal matters were heard by the tribunal de cercle exclusively. The 

French Commandant of a district presided over all criminal cases. Civil-commercial 

and family law matters at the Provincial level fell solely under the jurisdiction of the 

local judges. But that too, only until 1924, for, after the decree of 22 May, 1924 there 

I1S Ibid, 1,67-70; passim 
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was an attempt by the colonial administration of the French Soudan to preside over all 

cases (criminal, civil, family) ofthe 1 st degree court. It was an attempt to curb the free 

will of local judges and assessors after twenty years. 116 

The number of criminal cases the native courts heard outweighs the number of 

intimate domestic disputes by far. In 1909 alone, Timbuktu's native courts heard and 

ruled on one hundred and seventy four criminal cases (thefts, robberies, injurious 

violence, murder, domestic offenses, etc.). Compare that to twenty four civil cases, 

twelve commercial cases, and seventeen domestic disputes in the same period. 117 The 

native courts administered twenty-one marriages, annulled two marriages, issued ten 

divorces, and ruled in favour of one claim for the restitution of the dowry. 

This trend remains constant throughout colonial rule. In 1938 the native courts ruled 

on two guardianship cases and one divorce. Compare that to forty-five criminal cases 

(theft, blows, wounds, breach of trust, false accusations, fraud, etc.). In the same year, 

the native courts heard another thirty-two other criminal cases. 118 Between 1941 and 

1947 four hundred and nine (409) criminal cases (an average of sixty eight per year) 

were heard compared to one hundred and twenty six civil and commercial cases (an 

average of twenty one per year). 119 There were also one hundred and eight 

116 Rodet, M. 2009. Les migrantes ignorees du Haut-Senegal (1900-1946). Paris: Karthala, 135. 

117 Justice indigene correspondances diverses 1944 -1947, ANM 2 M 97 

118 Chambre d'accusation- Tombouctou-1936-1946, ART MI0 

119 Justice indigene - correspondances diverses 1944-1947, ART M2; Justice rapport sur Ie fonctionnement 
de lajustice et diverses affaires ajuger 1925-1951 ART M4; Justice tribunal de 1 er degree de Tombouctou 
affaires ajuger 1933-1942 ART M7. 
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incarcerations. Between 1936 and 1946, the native courts issued ninety one birth, 

twenty marriage, and forty three death certificates. 120 

It cannot be said that there were less family squabbles than criminal offenses. On the 

contrary, it is reasonable to assume that there were more intimate domestic disputes. 

Richard Roberts shows, from the aggregate data of court use for Bamako and Segu, 

that marriage life was one of the most troubled domains of African social life. 121 

Ghislaine Lydon study of the Muslim tribunal records in Ndar, Senegal from the 

1880s to the 1920s shows that marital disputes and divorce settlements were the most 

common cases. 122 Thus, if the native courts heard many more criminal cases than 

domestic disputes it is because Timbuktu's Muslim population did not refer their 

frequent domestic disputes to the native courts. 

The names and professions oflitigants who referred their domestic disputes to used 

Timbuktu's native courts are an indication that they were not originally from 

Timbuktu's Muslim population. These litigants had settled in the city or the port town 

of Kabara as a result of colonial rule. Names such as, Diarra, Diemba, Camara, 

Konte, Fofana, Samake, Coulibaly, Keita, Diallo, Sidibe, etc. that abound in the 

120 Chambre d'accusation - Tombouctou - 1936-1946, ART MlO 

121 Roberts, Litigants and households, 125-126 

122 Lydon, G. 2010. Obtaining freedom at the Muslims' tribunal: colonial kadijustiz and women's 
divorce litigation in Ndar Senegal, in Shamil Jeppie, et all (Eds.), Muslimfamily law in Sub­
Saharan Africa: colonial legacies and post-colonial challenges. Amsterdam: Amsterdam 
University Press, pg. 136 
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intimate domestic disputes heard by the native courts are Bambara and Fulfulde. 123 In 

other words, they were not the Songhay, Tamasheq, Arabic names of Timbuktu's 

long-established Muslim population, which indicates that their presence in Timbuktu 

is recent and due to the colonial presence. A wife with a European name and surname 

requests Timbuktu's native court for a divorce from her Muslim husband in Gao. 124 

Tirailleurs, that is local infantrymen serving with the French army, almost always 

denotes the "outsider status" of the litigant. They were litigants in at least ten 

domestic disputes heard by Timbuktu's native courts between 1907 and 1910. 125 

There were also freed slaves from different parts of the French Soudan and French 

West Africa fleeing from recalcitrant masters. A slave exodus began in Banamba, 

north of Bamako in March 1905 and had by 1907 spread to other areas of the Middle-

Niger and beyond. The Fathers of the Catholic mission established a village for 

"runaway" freed slaves called village de liberte nearby or in Timbuktu following the 

abolition of slavery under colonial rule. It is thus plausible that former slaves settled 

nearby Timbuktu. 126 These do not include slaves from the Niger Bend of the pre-

colonial period or the slaves bought and sold in the Sahara during the colonial 

123 I have not been able to establish the linguistic group of names such as Tarasse, Koute, Dondoni that 
appear frequently in the court record court records, of which. They are, however, not Songhay, Arabic or 
Tamasheq names. 

124 Marie Kritzenberger v Foulane, 23 March 1934, Tribunal civil du ler degre de Tombouctou - affaires a 
juger-1933-1942, ART M 7. 

125 Etats desjugements et extraits des registres d'ecrou, Timbuktu, 1908 ANM 2 M 149. Many of the 
tirailleurs in Timbuktu were Bambara and former slaves; I thank Marie Rodet for this information: e-mail 
communication, August 2009. 

126 For more on village de liberte established during colonial rule in the French Soudan, see, Bouche, D. 
1968. Les villages de liberte. Paris: Mouton & Co, pg. 114, 132, passim. 



Univ
ers

ity
 of

 C
ap

e T
ow

n

73 

period.127 At times, litigation was launched from outside Timbuktu against a spouse 

resident in the city or in prison in Timbuktu.128 Most of the litigants were Muslim 

though some were Christian as we will see. 

This is not to say that individuals ofTimbuktu's Muslim population did not refer their 

domestic disputes to the native courts at all, even during the early years of the native 

courts' existence. In later years there was an increase in Timbuktu's Muslim 

population using the native courts for their domestic disputes to the native courts as 

can be seen from Tamasheq and Arab names and surnames in the court records of the 

1940s and 1950s. 

The native courts and domestic disputes 

The available records in Mali's colonial archives show that Timbuktu's native courts 

heard their first intimate domestic disputes from 1907. However, the 1906 court 

register of the French Soudan currently in the Senegalese National Archives (ANS), 

probably sent there for close evaluation, might contain the summaries of intimate 

domestic disputes of 1906 and even 1905 that were heard by the native courts of the 

French Soudan. 129 Thus it may be that people in Timbuktu began using the native 

courts already in 1906 or 1905 for their domestic disputes. The abovementioned 

127 For slavery in Timbuktu during the colonial era, see Michael Klein's Slavery and colonial rule in 
French West Africa (Cambridge: Cambridge University Press, 1998), pp. 56,254 and passim & Robert 
Maugham's The slaves ofTimbuktu (London: Longman, 1961). 

128 For example the case of the wife Khady resident in Dakar Senegal against her husband Soaibou 
imprisoned in Timbuktu: Soaibou v Khady, 14 August 1945, Tribunal de Tombouctou - affaires ajuger-
1933-1959, ART M 18. 

129 Roberts, Litigants and households, 2-4. 
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intimate domestic case of Abmad and his wife KiltI can serve as evidence for the 

usage of the native courts as early as 1905. However, since most Soudanese waited to 

see what transpired in the courts, as Richard Roberts points out, it is equally possible 

that people in Timbuktu started using the courts from 1907 only; hence the court 

records of intimate domestic disputes dating from 1907 only. 

The records of intimate domestic disputes heard by the native courts in Timbuktu 

currently in the colonial archives in Timbuktu and Bamako are those for the periods 

1907-1912, 1934, 1941-1945, and 1958-1959. The 1907 to 1912 period, during which 

Timbuktu's native courts heard some seventy-seven domestic disputes, seems to have 

been by far the busiest. 130 

The fact that there are no records for periods other than the abovementioned ones 

does, of course, not mean that domestic dispute cases were not brought to the native 

courts. We can safely assume that domestic disputes were brought almost all the time 

to the native courts. The "lack of documentation" of domestic disputes for these 

periods is not evidence that the native courts did not hear domestic disputes. Rather, 

this "lack of documentation" has to do with the general organization of colonial 

archives in post-colonial Mali and the accessibility of colonial court records to 

researchers. From personal experience of research in Mali's colonial archives, I have 

learned that colonial records on certain personalities and events in Timbuktu are 

either "made" missing or not made available to researchers. This is especially true for 

130 Justice indigene: Etats des jugements et extraits des registres d' ecrou cercle du Tombouctou, 1903 -
1920, ANM 2 M 149. The seventy seven litigations are in all likelihood not all the domestic disputes 
presented before the native courts in the period 1907 to 1912. 
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intimate domestic disputes that involve extra-marital affairs, bigamous marriages, 

adultery, etc. 

1907 -1910 

Requests for divorce were the lion's share of the domestic dispute litigation during 

this period constituting 39,5% of all disputes in Timbuktu - the highest among eight 

district tribunals including the much larger region of Segu. 131 There were fifty-three 

divorce cases, from both wives and husbands; in four cases, both spouses filed for 

divorce. \32 Of the fifty-three cases, Timbuktu's native courts ruled on forty six, 

accorded divorce in thirty seven cases and refused it in nine. Numerous reasons were 

forwarded for divorce. 

Abandonment of the marital home was a major reason for a spouse (husband or wife) 

requesting the native court to end a marriage. Husbands abandoned the marital home, 

usually leaving Timbuktu, for periods of 4-1 0 months and up to 5 years in one 

instance. The 1907-1912 court records contain seven divorce requests for husbands 

having abandoned the marital home or whose whereabouts were unknown. Husbands 

gave various explanations to the court for not returning home. One cited that his 

illness detained him in Arawan. Wives too abandoned the marital home. They 

however, did not leave the city, but went to a relative's house. Many Jatwas also show 

131 Roberts, R. 2010. 'Custom and Muslim family law in the native courts of the French Soudan, 1905-
1912', in Shamil Jeppie, et al (eds.), Muslimfamily law in sub-Saharan Africa: colonial legacies and post­
colonial challenges. Amsterdam: Amsterdam University Press, pg. 93. 

132 Roberts puts the number of divorce cases during this period at thirty six. His figures include, possibly, 
only the cases for which the divorce was accorded while my figures include all cases that requested 
divorce, accorded or refused. 
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that wives went to their parents' homes. A court record speaks of a wife who had a 

habit of abandoning the marital home. Thirteen domestic dispute cases between 1907 

to 1912 involved abandonment of the marital home: six by wives and seven by 

husbands. 133 

Wives cited spousal abuse ranging from battering, to brutality, insults, and sexual 

abuse; a wife showed the bruises on her body; the courts heard seven cases of abuse. 

A more recurrent reason wives gave the court was their husbands' failure to maintain 

them and see to their well-being, especially when husbands were travelling. There 

were thirteen such cases. There is a single case of a wife claiming the absence of sex 

in the marriage as a motive for her divorce request. 134 Husbands, who filed for 

divorce, cited sexual misconduct (ten cases), general misconduct and bad behaviour, 

wives having several lovers, wives refusing to travel with or to their husbands and 

fickleness. As one husband put it to the court, "I am tired of my wife's notorious 

sexual promiscuity". Another too cited his wife's "loose living", which he claimed 

was a well-known fact. 135 

Husbands were the only plaintiffs when it came to litigation for the annulment of 

illegal marriages. At least four wives contracted subsequent marriages while still 

133 Justice indigene: Etats desjugements et extraits des registres d'ecrou cercle du Tombouctou, 1903-
1920, ANM 2 M 149 

134 The courts heard at least twenty-one such reasons from wives requesting for divorce between 1907 and 
1912. Justice indigene: Etats desjugements et extraits des registres d'ecrou cercle du Tombouctou, 1903-
1920, ANM 2 M 149 

135 Justice indigene: etats desjugements et extraits des registres d'ecrou cercle du Tombouctou, 1903-
1920, ANM 2 M 149 
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married, in two instances to tirailleurs. Three such litigations were heard between 

August and December 1909. In one case the husband claimed that his wife "married" 

the other man during his absence. In the other, the wife married a soldier while on a 

visit to her family in the town of Segu.136 Others, in opposing a divorce application 

from a wife and refuting her claim that he is not maintaining her, informed the courts 

that the wife is planning to marry someone else, in some cases a former husband. In 

one case a husband requested the court to force a woman to live with him though they 

were not married. 

There were at least eight cases of litigation for custody in this period, including one 

by the biological father for a child born out of wedlock. The courts granted custody to 

mothers - and maternal grandmothers - in all the cases, except for one. In one case 

where custody was awarded to the husband after the court accorded the wife her 

request for divorce on 7 December 1909. The ex-wife on 17 December 1909 applied 

to the court to annul the 7 December divorce ruling, so as not to be separated from her 

child. 

Beyond 1912 

It can safely be assumed that people continued to bring their domestic disputes to the 

native courts after 1912. There is one case for 1934. A wife who seems to be of 

European origin married to a local man in accordance to Islamic law requested the 

native court for a divorce from her uncooperative absent. Marie Kritzenberger 

136 Justice indigene: etats desjugements et extraits des registres d'ecrou cercle du Tombouctou, 1903-
1920, ANM 2 M 149 
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claimed that her husband Foulane does not maintain her. She also claimed that he 

owed her thirty thousand Francs, and that he was away in Gao refusing to return to 

Timbuktu. 137 In a 1945 case, Khady, resident in Senegal applied to the French 

authorities in Timbuktu for a divorce from her husband Soaibou, a marabout138 and 

political prisoner of the French, in Timbuktu. The husband agreed to divorce her. 

Interestingly, he based his decision on the Risiilah ibn AM Zayd al-Qayrawiinf. 139 

Thus, the matter did not go to the native court for jurisdiction. 140 

1958-1959 

Between August 1958 and May 1959, the native courts heard at least five intimate 

domestic disputes. These could not have been the only domestic cases Timbuktu's 

natives courts heard during these last years of colonial ~le. They are, however, the 

only ones there seems to be records for. 

Three of the five cases involved requests for divorce, two by wives. Two of the 

husbands complained that their wives (one seven months pregnant) abandoned the 

marital home, one several times. Another husband told the court that his wife refused 

to accompany him. One husband requested the court to force wife to return to the 

137 Marie v Foulane, 23 March 1934, Tribunal civil du Ier degre de Tombouctou - affaires ajuger - 1933-
1942, ART M 7. She was either fully European or from her father's side only. 

138 The - French - tenn used specifically in Francophone West Africa for a holy man and leader of a $zlfi 
order. 

139 A major Islamic substantive law work of the Miiliki School written in the tenth-century CE. 

140 Soaibou v Khady, 14 August 1945, Tribunal de Tombouctou - affaires ajuger - 1933-1959, ART M 18 
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marital home. 141 The court granted two divorce requests and refused one. It also 

annulled two marriages, one, where the wife was twelve years old. 142 

The court ordered the wife to reimburse the bridewealth (of between 3000 to 5 000 

francs) and in another refused the husband's request for the return of the bridewealth. 

It granted custody to the mother. 143 In another, it enjoined the husband to provide the 

wife with one hundred francs and pay her the bridewealth of 3 000 francs. 144 

The dispute of a Catholic husband, a local and a corporal or sergeant in the French 

army and his Muslim Bellah woman shows the marriage of Muslim women to non-

Muslim men during the colonial era. Interestingly, the Catholic husband had two 

wives. 145 The one dispute is the result of an intriguing interplay of family pressure 

and interference, lies, and the conflicting testimonies of two marabous (one of them 

the former colonial appointed qiir;!i of Timbuktu's sedentary population, from 1942 to 

1948).146 The marriage was also a bigamous one, "I can swear that I was not divorced 

141 Mohamed Ali v M'Barka, 2 Decembre 1958, Tribunaux de Tombouctou, justice de paix diverses, 
affaires et correspondances cercle de Tombouctou 1946-1959, ART M30 

142 Sabo v Rahamatou, 7 April 1959, Tribunaux de Tombouctou, Justice de paix diverses, affaires et 
correspondances cercle de Tombouctou 1946-1959, ART M30. The "Deere! Mander' of 13 June 1939 
prohibited the marriage of girls under the age of 14 in French West Africa, see, Justice de paix diverses 
affaires et correspondances Cercle de Tombouctou 1946-1959 ART M 30. 

143 Kangaye v Niamoye, 2 December 1958, Tribunaux de Tombouctou, Justice de paix diverses, affaires et 
correspondances cercle de Tombouctou 1946-1959, ART M30 

144 Ouartakoffad v Sene, 12 May 1959, Tribunaux de Tombouctou,justice de paix diverses, affaires et 
correspondances cercle de Tombouctou 1946-1959, ART M30 

145 Kalifa v Mariam, 27 January 1959, Tribunaux de Tombouctou, Justice de paix diverses, affaires et 
correspondances cercle de Tombouctou 1946-1959, ART M30 

146 Politique Musulmane fiches de renseignements sur les personnages religieux Tombouctou, 1911-1950, 
ART 4 E 30 and Justice indigene correspondances diverses, 1944-1947, ART M4 
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from my shepherd husband when I married my current husband (a former brigadier)", 

the wife told the court. 147 

The similarities between these domestic disputes and the ones the court heard 

between 1907 and 1912 are clear. The relevance of these cases to this study is that the 

fatwiis we use as a historical source show similar disputes as we will see in the 

coming chapters. 

Conclusion 

Except for a few, Timbuktu's long-established Muslim population did not use the 

colonial native courts for their intimate domestic disputes. They continued to refer 

their domestic disputes to their muftis cum qiiifjs as they had done for six centuries. 

This is clear from the large numbers of colonial-erafatwiis on domestic disputes. 

Nevertheless, the native courts did hear domestic dispute cases of people who had 

come to the city as a result of colonial rule, as their names and professions show. 

Litigation centred on abandonment of the marital home, bigamy, wives frequently 

requesting divorce, wives with multiple lovers, and wives refusing to travel with or to 

their husbands. The same social behaviours and practices we find in colonial-era 

fatwiis on domestic disputes, specifically of the 1940s. Whether the social practices 

were a result of French colonial rule and its legal system, we can only wonder at this 

stage. Timbuktu's people, as Horace Miner points out, attribute, for example, 

bastardy to a change in conditions that accompanied the arrival of French colonial 

147 Mohamed Ali v M'Barka, 2 December 1958, Tribunaux de Tombouctou, Justice de paix diverses, 
affaires et correspondances cercle de Tombouctou 1946-1959, ART M30 
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rule. The French, however, insist that promiscuity in the city of the kind pre-dates 

their arrival. 148 Such a conclusion awaits a study ofjatwas from the region over a 

long term, as far back as the sixteenth century, as Lucien Febvre suggested the value 

of documents lies in studying them over the long term. 149 And the study of the 

geography of the region, for geography as Braudel said, "Help us to rediscover the 

slow unfolding of structural realities, to see things in the perspective of the long term 

(fa longue duree). 150 In addition, the oral testimonies of individuals alive during 

colonial rule or of their children are an indispensable source. However, given that 

colonial rule ushered in a variety of profound social transformations in the French 

Soudan, as Ben Soares shows, there is no reason to assume that Timbuktu remained 

immune. Whatever future research will yield, the native court cases and the jatwas 

exhibited here and in the following chapters do allow for imagining and 

reconstructing social practice in colonial Timbuktu. The coming chapters narrate their 

stories or micro-histories. 

148 Miner, H. 1965. The primitive city ofTimbuctoo. New York: Anchor Books, pg. 189 

149 Burke, P. 1990. The French historical revolution: the Annales School, 1929-89. Stanford: Stanford 
University Press, pg. 74 

150 Braudel, F. 1972. The Mediterranean and the Mediterranean world in the age of Philip 11, trans. Siiin 
Reynolds, vol. 2. London: Collins, pg.23 
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Chapter Two 

Fromfatwiis: an alternative history ofTimbuktu 

When they ask you [0 Mul;tammad] for a pronouncement ~astaftunaka) .,. Say: "God 
pronounces to you (yuftlkum) ... 

Isn't law reality itself? The answer - here as everywhere, at all times - is no. Of course 
not.2 

Introduction 

"Is it permissible 0 great and learned sir to ride upon a camel that has drunk wine" the 

great medieval Muslim polymath and polemicist Al;tmad ibn Taymlyyah (d. 1328) was 

once asked by an illiterate Bedouin.3 With his humorous question, the Bedouin - clearly 

worried about the religious implications of mounting an intoxicated camel - is the 

petitioner or mustaftl. His question was an istiftii' or 1;1 request/petition for afatwii from 

ibn Taymlyyah, who was the mufti. We can safely assume that ibn Taymlyyah's answer, 

i.e. hisfatwii, was that it was permissible: a camel, as any animal, is not the locus of 

divine injunctions and is therefore permissible to mount even in a state of drunkenness. 

He, in all likelihood, added that provided it is safe, as falling off a drunken camel 

running at high speed can result in death or grave injury. We can only imagine that the 

camel either stumbled upon the wine accidentally or was given it by an unscrupulous 

person. 

1 Qur'an 4, verse 176 

2 Comaroff, J.L. 1994. Foreword, in S.F. Hirsch and M. Lazarus-Black (eds.) Contested states: law, 
hegemony and resistance. London: Routledge, xi 

3 Quoted from, Moosagie, M.A. Trends in the justificatory force of the fatawa of the Deobandi mufti. 
Unpublished PhD dissertation, University of Cape Town, Cape Town, pg. 1 
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Ibn Taymlyyah was called upon in another istiftii', also to do with drunkenness - only 

this time the drunken party was not a camel. He was with his students and some 'ulamii' 

in Damascus at the beginning of the fourteenth century CE when they came across some 

drunken Mongol soldiers. The drunken soldiers were TIlman Mongols who had recently 

become Muslim.4 Some of those present requested that ibn Taymlyyah go to Qazaan 

Khan, the leader of the Muslim Mongols Ilkhans - whom he had just met with - to have 

the soldiers punished in accordance with Islamic law. They might be soldiers, but they 

are Muslims and had to be admonished and punished for having consumed wine or 

whatever intoxicant it was.5 

Much to their surprise and astonishment, ibn Taymlyyah did not censure the drunken 

Muslim Mongol soldiers, less so call for them to be punished. Instead, his reply was that 

the drunken soldiers be left alone. As they had only recently become Muslim, these 

Mongol soldiers were still "wild" and when sober they often raped and murdered the 

local Damascene population. Thus, they were better off drunk and harmless than sober 

and destructive,6 which were greater evils than drinking alcohol. If the security and 

safety of Damascene population were contingent upon their intoxication then a blind eye 

should be turned to their sin of wine consumption.7 The manner in which ibn 

Taymlyyah handled this incident was hisfatwii. In thisfatwii he took into account the 

4 The Mongols were decisively defeated in September, 1260 (three years prior to ibn Taymlyyah's birth) 
at 'Ayn Jaliit in Palestine but remained a formidable military and civilizational threat to the Muslim world. 

5 The prescribed punishment for a Muslim who consumes wine or any substance that intoxicates is eighty 
lashes. ZuQ.aylI, W. 1989. Al-fiqh al-isliimlwa adillahtuh, vol. 6. Damascus: Dar al-Fikr 

6 http://sunni1.wordpress.coml2009111115/yasir-qadhi-mawlid-a-sloppy-affair, accessed on 9/06/2010. 
Also, see ibn al-Qayyim al-Jawzlyyah, S. 1988. 'fliim al-muwaqqi'ln. 4 vols. Damascus: 

7 Thefatwii also depicts ibn Taymiyyah's independent reasoning and rather innovative thinking - for a 
man often perceived and portrayed as one of the bastions of the conservative and literal trend oflslamic 
scholarship. 
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socio-political situation in Damascus at the time. At no time did ibn Taymiyyah say it 

was permissible for the Mongol Muslim soldiers to consume wine. Had he come across 

other Muslims who were drunk he would have had meted out to them the prescribed 

punishment for consuming alcohol. 

The two latwas show that alcohol, although forbidden in Islam, was not only available in 

Muslim communities but also traded in and consumed, and not only by a camel and 

recently converted Muslim Mongol soldiers. 8 The extent of this is no more evident than 

with 'Imad ai-DIn Zanki (d. 1146), the great Muslimjihad leader famous for his jihads 

against the Crusades. Zanki was the most successful jihad leader against the Crusaders, 

after Saladin (d. 1193) - in fact, Saladin owes his jihad to Zanki. But Zanki was also a 

consumer of wine and it was wine that contributed indirectly to his death in September 

1146. On that fateful September night - one hundred and fifty years before the incidents 

with ibn Taymiyyah - Zanki went off to sleep after having imbibed a great quantity of 

alcohol. Sometime during the night, he was awoken from his sleep, by his eunuch 

drinking wine from his goblet. This infuriated Zanki so much, he swore to severely 

punish the "offender" the following day. Afraid of his master's wrath, the eunuch waited 

for Zanki to fall asleep then riddled his body with dagger strokes. 9 

Fatwas, as legal texts, are about law, and law do two things. One, it enjoys a very close 

relationship with history, since the last 2500 years as Carlo Ginzburg points out. 10 Two 

8 In another istiftii', ibn TaymTyyah is asked about the permissibility of Jews selling wine. 

9 Maalouf, A. 1984. The crusades through Arab eyes, trans!' Jon Rothschild. London: Al-Saqi Books, pg. 
138 

10 Ginzburg, C. 1991. 'Checking the evidence: the judge and the historian', Critical Inquiry 18 (1),79 
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and more particularly, law commands and shapes social relations and social action as 

Richard Roberts and Kristin Mann hold. I I "Law", as Hay and Wright argue, "can be 

seen as a reflection of norms, customs, and rules through which society regulates itself; 

on the other hand, law may be viewed as directing social behaviour.,,12 To see how 

problems raised in law and culture fmd their responses not within their own confines 

alone but within the ambit of both, we must move back and forth across the analytic line 

that separates both, as Lawrence Rosen said. 13 Fatwas show us both these functions of 

law clearly. 

Wael Hallaq shows convincingly thatfatwas originate socially. Allfatwas begin with a 

question and many jurists begin their response with "I have read your question and 

carefully considered it" and involve real persons with real problems that stem from the 

real world. In many fatwas the names, professions and places of residence are 

mentioned. The dictum that no fatwa should be issued with regard to a problem that has 

not yet occurred in the real world is indicative offatwas' social character. 14 Fatwas 

thus reflect the thoughts, feelings, experience, and ordeals of people. Any rejection of 

the worldliness of the fatwa genre, as Hallaq says, would make nonsense of their form 

and contents. IS From her study of seventeenth-century fatwas from the Levant, Judith 

II Mann, K & Roberts, R. 1991. 'Introduction', in K. Mann and R. Roberts (eds.), Law in colonial Africa: 
social history of Africa. Portsmouth: Heinemann, pp. 1-5 

12 Hay, MJ & Wright, M. 'Introduction', in MJ. Hay and M. Wright (eds.), African women & the law: 
historical perspectives. Boston: Boston University, x 

13 Quoted in, Moosagie, Trends, 5 

14 Hallaq, W. 1994. 'From fatwlis to furii: growth and change in Islamic substantive law', in Islamic Law 
and Society, 1, (1), 31-38 

15 Hallaq, From fatwas to fum, 31-38 
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Tucker shows the connection between women and administrative, economic, and social 

developments in that society.16 

David Powers and Nariman 'Abd aI-KarIm's meticulous study ofjatwiis from al-

WansharIsl's Kitiib al-Mi 'yiir convincingly establishjatwiis as a historical source of 

social practice. David Powers' "A court case from fourteenth-century North Africa" 

demonstrates that work onjatwiis provides a diachronic snapshot of both social history 

and legal practice. 17 'Abd aI-KarIm's study of divorce in the Arab West, Andalusia and 

Egypt drawn shows that nawiizil orjatwiis18 introduce us to the lives of people in its 

most minute details. The particularjatwiis, she concludes, articulates/expresses the 

history of ordinary men and women and all those not written about in the annals and 

other works. 19 

In short, because jatwiis are about ordinary people they have tremendous potential to 

articulate and express the history of the absent and the negated, those not written about 

in the annals of the classical Muslim historiographical legacy. 20 As a Muslim jurist, Ibn 

Taymiyyah responded to the drunken camel and the drunken Mongol soldiers incidents 

in legal fashion. However, the two incidents show thatjatwiis are a historical source and 

that they can tell stories about themselves and other things. 

16 Tucker, J.E. 1998. In the house oj law: gender and Islamic law in Ottoman Syria and Palestine. 
Berkley: University of California Press, pg. 10 

17 Powers, D. 1990. 'A court case from fourteenth-century North Africa', Journal oj the American 
Oriental Society, 110 (20),231 

18 Nawiizil (s. niizilah) is another word forJatwii and is the preferred word used in the Arab West 
including Timbuktu; wiiqi'iit is another word, used mostly in eastern Islamic world. 

19 'Abd aI-KarIm, N. 2008. Al-khul' bayna al-fiqh wa al-tarikh. Cairo: Ru'yah, pp. 19 - 22 

20 Ibid, 22 
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This chapter looks at jatwiis from Timbuktu and its surrounding world as a historical 

source of Timbuktu' s ordinary men and women in their everyday lives. We look at six 

jatwiis from two of Timbuktu's manuscript libraries, the public AQmad Baba library 

(IHERI-AB) and the private Mamma HaYdara Memorial Library. But the sixjatwiis also 

tell stories. In this chapter, however, they are merely introduced as story-tellers. Detailed 

stories, fromjatwiis, are told in the coming three chapters. Before we proceed to the six 

jatwiis, we look at iftii' and questioning in general in the Qur'an and during the life of 

Prophet Mubammad, what ajatwii is, and the problematic ofjatwiis as a historical 

source. We also give a brief account of iftii' in Timbuktu and a social-economic 

description of Timbuktu at the end of the nineteenth century up to the 1940s. 

/ftii in the Qur' an and Sunnah 

Questioning is accorded a place in Islam and its foundational texts. The early Muslims 

asked questions and confronted the Prophet with their needs and enquiries, expecting an 

answer from him or from God. This was natural as they were confronted in their daily 

lives, religious and mundane, with many events and experiences. The Qur'an shows that 

God took note of the experiences, questions and concerns of the first generation of 

Muslims and responded with guidance. In fact, in numerous places, the Qur'an instructs 

Muslims to consult those with know ledge if they do not know (Jas' alft ahl al-dhikr in 

kuntum Iii ta 'lamiin).21 The words iftii', istiftii', su 'iii, etc. in the Qur'an and their 

variations denote the asking of questions and giving of answers. 

21 Qur'an 16, verse: 43 and passim 
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Thus, the word iftii' and its variations appear in several places in the Qur'an. For 

example, after reading King Solomon's letter, Bilqls the queen of Sheba said to her 

courtiers, ''yii ayuhii ai-mala' aftun'ifi amr'i" (give me a verdict on this matter).22 

Similarly in Surah 12, the Pharaoh asks Joseph to interpret his enigmatic dream (aftinii 

fi) that others failed to interpret.23 In the chapter ofthe Qur'an entitled "Women" both 

yastaftun and yuft'i appear in the verse, "When they ask you [0 Mub.ammad] for a 

pronouncement (wa yastaftunaka). Say: "God pronounces to you (yuft'ikum) concerning 

... ,,24 Another formula is yas 'alUna [ka}, meaning they ask you Mub.ammad. Yas 'alUna 

[ka} occurs fifteen times in the Qur'an and its variations one hundred and twenty six 

times, yastaftunaka and its variations six times, yuft'ikum two times and aftinal aftun'i 

three times.25 The yas 'alUnaka formula in the Qur'an shows that the Prophet was asked 

about new crescents, gambling and alcohol, orphans, menstruation, what to spend in 

God's path, etc. 

A /:ladith (prophetic tradition) tells us ofUmm Sulaym, a woman who came to 

Mub.ammad and asked him whether women must take the ritual bath after wet dreams?6 

She prefaced her question with the words "God is not shy".27 Another /:ladith tells us 

about a woman who complained to the Prophet that her husband's penis was too small. 

22 Qur'an 27, verse: 32 and passim 

23 Qur'an 12, verse: 32 

24 Qur'an 4: verse 185 

25 Qur'an 2, verse: 189 and passim. See, 'Abd al-BaqI, M.F. 1988. Al-mu'jam al-muJahras Ii aI.fQ+ al­
Qur'iin al-karlm bi /:!iishiyah al-mu$/:!aJ aI-sharif. Cairo: Dar al-l:IadIth 

26 Wet dreams, sexual intercourse, menstruation, masturbation make the ritual bath called ghusl 
obligatory. 

27 Ibn l:Iajr, Abmad bin 'AlI al-'AsqalanI. Fat/:! al-barl shar/:! $a/:!l/:! al-bukhiirl, vol. 1. Dar al-Pikr, pg. 388 
(n.d., n.p.; Introduction gives year of its editing as 1959) 
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She wanted to know whether she could return to her fIrst husband from whom she was 

divorced.28 At times the Prophet responded immediately and directly to questions; other 

times he awaited revelation.29 

Naturally, people did not stop asking questions after the cessation of revelation with the 

demise of the Prophet. They were and are confronted continuously with novel situations 

while revelatory texts and legal precedents are limited. The difference was that with the 

demise of Prophet Mul;tammad, questions would no longer be answered directly through 

revelation from God or by the Prophet. The responsibility or the mantle of answering the 

believers' questions now fell to the scholars, i.e. those who had knowledge of the 

Qur' an, the Prophetic teachings, and specifIc sciences, such as Arabic language, 

exegesis, legal precedent, etc. More specifIcally, the responsibility fell on the shoulders 

ofmujtls. "The muftI," wrote the great Muslim jurist al-SMtibT (d. 1388), "stands before 

the Muslim community in the same place as the Prophet stood.,,3o 

What is a Fatwii? 

In its basic form, a fatwii consists of an istiftii' or su' iii (petition or question) by a 

mustaftl addressed to a muftI (jurisconsult) and the muftl'sjawiib (answer).31 The issuing 

of afatwii, i.e. the muftI's answer is called iftii'. Although most mustaftls are lay persons 

28 See, Ibn al-Kathir, AbU al-Fida' Isma'i!. 1990. Tafslr al-Qur'iin al- 'G?lm, second edition. 4 vols. Beirut: 
Dar al-Jil, pg. 263 

29 The Prophet's direct answers, in addition to what he said and did generally, constitute his Sunnah or 
exemplary conduct. What he received through revelation is the Qur'an. 

30 Quoted from Masud, et ai, Muftis, fatwas, and Islamic, 8 

31 Akin to fatwas both as legal documents and sources of social history is the rabbinical responsa 
literature, i.e. the answers of authoritative Jewish scholars on questions of a legal character. S.D. Goiten 
has evidently shown that rabbinical responsa from the Cairo Geniza are a historical source. See, Goiten, A 
Mediterranean society, 4 volumes (Berkley: University of California Press, 1967) 
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as well as rulers, we fmd learned q{u;lis consulting muftfs, such as the fourteenth-century 

Moroccan qaifj 'Isa b. Mul)ammad al-TirjalI who sent his istifta' to the distinguished 

muftflbrahlm b. 'Abd-Allah al-YaznasinI.32 

Afatwa is nonbonding irrespective of the muftf's qualifications and piety. The mustaftf 

always has the option to consult another muftf if s/he is not satisfied with the first muftf's 

answer. Although mostfatwas are "born" as a result of a question from a mustaftf, a 

muftf may issue afatwa without receiving a prior istifta' from anyone. Thus, it is not· 

strange to find muftfs issuing their fatwas solely on the transpiring of an event without 

anyone having requested them for afatwa, as is evident from many Timbuktufatwas 

and as we will see in the following chapter. While, for all intents and purposes, muftfs 

were and are men, women can be, and were, muftfs.33 The issuing offatwas has been a 

pervasive feature of Muslim societies since the first/seventh century and has continued 

ever since. Thus, to talk aboutfatwas is very much to talk about the lived experience of 

Islam. 

Afatwa can be on any subject from commerce, to domestic disputes, dietary laws, 

sexual matters and even became an instrument for political criticism.34 In the case of 

Timbuktu, muftfs employedfatwas, among other things, to critique and even attack one 

another, as we will see in chapter five. Most istifta'at (petitions) were conveyed in 

32 Powers, D. 2002. Law, society, and culture in the Maghrib, 1300-1500. Cambridge: Cambridge 
University Press, pp. 19-28 

33 For example, the Prophet's wife 'A.'isha was a muftI of her time 

34 Masud, M.K., et al. 1996. 'Muftis, fatwas, and Islamic legal interpretation', in Masud, M.K., et al (eds), 
Islamic legal interpretation: muftis and their Jatwas. Massachusetts: Harvard University Press, pg. 9 
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writing to the mufti, although a few were conveyed orally. Unlettered people referred 

their questions to a lettered person to have it put in writing and then send to a muftI. 

The mufti applies his know ledge of the primary sources of Islamic law35 to the particular 

question or incident. However, the mufti worth his salt has to take into account such 

factors as local custom, public welfare, the political situation, economic demands, and 

even the tricks and lingo of the laity and so forth. In other words, he does not simply 

refer to ready-made answers whether from the Qur'an, the Sunnah, the manuals of 

substantive law, or previousfatwas. In fact, for many novel incidents or questions the 

primary sources and legal precedents do not provide ready-made answers. Ifia', as 

Moosagie says, "has throughout history enjoyed the privilege of being regarded as the 

single most accepted legal means through which, Islamic law was mediated.,,36 

Problematique oj Jatwas as a historical source 

A, if not the, big problem withJatwas, as a historical source, is the paucity of 

information it contains. The information with regards to the people involved in the 

question the mufti addresses in hisJatwa. What and how much the mufti decides to 

include in the final version of the Jatwa determines the degree of this problematique. 

Karen Miller and others have shown thatJatwas tend to have a short istijta'(question) 

and a lengthy jawab (the mufti's answer). Moreover, thejawab like the istijta' is not 

always transparent as a historical source.37 MuftiS more often than not omit details such 

as names, place, dates, and age, social and economic status of the petitioner and a 

35 The Qur'an, prophetic traditions, the consensus of the scholars, and independent reasoning 

36 Moosagie, 'Trends in the justificatory force of the fatawa of the Deobandi mufti', 1 

37 Miller, K. 2000. 'Muslim minorities and the obligation to emigrate to Islamic territory: two fatwiis from 
fifteenth-century Granada', Islamic Law and Society 7,2, pg. 264 
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description of the incident in theirfatwas. That they privilege their answer at the 

expense of the question is not out of vanity. In their mind, a repetition of the details of 

the istifta' in the fatwa is superfluous. 

92 

What matters to them is that they understand the question and its context and more 

importantly guide the mustaftf to the correct answer. The details that muftfs omit are, of 

course, vital to the social historian. Below, we will provide an example from afatwa in 

this regard. It must be noted though that these details are not always stated in the istifta' 

itself. 

Wael Hallaq's discussion of primary fatwas and secondary fatwas gives us an idea of 

how fatwas are stripped of information; information so vital to the social history. A 

primary fatwa is one that mentions the names of the litigants, the location of the dispute, 

and the date of specific events. It may also include a transcription of one or more legal 

documents relating to the case. These details were eliminated when the primary fatwa 

was transformed into a secondary fatwa. 

In the secondary fatwa, concrete historical details such as the names of people and 

places, words and phrases not of direct legal relevance and documents attached to or 

embedded in a primary fatwa are stripped from thefatwa. The length ofthefatwa is 

reduced through summary (talkhf$). As a result of stripping away of information and the 

summarization ofthefatwa, a narrative dealing with a specific and historically 
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contextualized situation was transformed into an abstract case that refers to one or more 

nameless individuals living in an unspecified place at an undetermined time.38 

The following example shows the transformation of a primary fatwii into a secondary 

one. The primary fatwii was issued originally by ibn Rushd, the twelfth century 

Cordovan jurist and philosopher (d. 1198 CE), 

[Ibn Rushd] '" was asked about two men who fought each other. The 
name of the first is Abu al-Walld and of the second 'Abd aI-Malik. Abu 
al-Walid inflicted upon 'Abd aI-Malik a wound with a knife belonging to 
him, so 'Abd aI-Malik, in the company of a relative named 'Vmar 
followed Abu al-Walid, who had injured him. On the way, 'Abd aI-Malik 
and 'Vmar, met the brother of Abu al-Walid whose name is MuQammad. 
'Vmar held MUQammad, the brother of Abu al-WalId, and said to 'Abd 
aI-Malik, "Strike to kill." Thus, he wounded MuQammad. Each of the two 
parties inflicted injuries upon the other: ... The injuries which the parties 
inflicted upon each other were confirmed by witnesses ... Mul,Iammad 
died as a result of the injury. Abu al-Walid sought to avenge his brother's 
death at the hands of' Abd aI-Malik and 'Vmar, but he could procure no 
witness to take an oath against them ... Should 'Abd aI-Malik be executed 
on the basis of these [testimonial] oaths before healing from the injuries 
inflicted upon him by Abu al-Walld? Or should the execution be delayed 
until he recovers?39 

The secondary fatwii appears in a later work of Islamic substantive law work (juru') 

entitled Mawiihib ai-jail! 

In his Nawiizil, ibn Rushd also said: A man inflicted a wound upon 
another and the brother of the former was also wounded by the latter, 
together with a relative of his '" The second man who was injured died. 
His brother wanted to avenge his death. Can the injured man, and his 
relative, be executed on the basis of testimonial oaths before the wounds 
inflicted upon him have healed, or should he be imprisoned until he 
recovers? He answered: The injured man ... 40 

38 Hallaq, From fatwas to furii', 43-48; Powers, Law, society, and culture in the Maghrib, 1300-1500, 17 

39 Hallaq, From fatwas to furii', 45 - 46 

40 Ibid, 46 - 47 
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The primary fatwa contains 248 words, while the secondary version comprises of 110 

words. Omitted from the secondary fatwa are the names of the disputants, including that 

of the murdered victim and also several details regarded as legally irrelevant. The fatwa 

was transformed from a highly contextualized situation into an abstract case. 

The primary fatwa is clearly the better candidate as a source for the social history of 

twelfth-century Cordoba. We learn from it that knives were used as weapons to kill and 

that revenge was not necessarily visited on perpetrators of crimes (Abu al-Walid), but on 

relatives (Mul;tammad). Also, retribution was not according to the just measure of 

punishment fits the crime, hence 'Umar's call to 'Abd aI-Malik to strike to kill although 

Abu al-Walid only wounded 'Abd aI-Malik. The incident also reflects the Arab custom 

that blood is thicker than water: my brother/cousin and I against the stranger, 

irrespective of the merits ofthe case. And fmally this case allows us to assume that 

people in Cordoba bypassed the law enforcement agencies to take the law into their own 

hands. 

There are exceptions of course, for example an istifta' of the fourteenth-century Marlnid 

qat;!f, 'Isa bin Mul;tarnmad al-Tirjali to the distinguished muftllbrahlm b. 'Abd-Allah al­

YaznasinI. Al-Tirjali's istifta' was long, detailed, and carefully formulated. He 

summarized the facts of the case, presented a summary transcription of the testimonial 

evidence and preserved the names of the litigants. He thereby made it possible for the 

historian to situate the case in its historical context.41 Neither the mustaftf (the judge in 

this case) nor the muftf omitted any of this information. This perhaps, because the 

41 Powers, Law, society, and culture in the Maghrib, 26-27. 
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mustafti was a learned judge and not a common man and that the istiftii' was issued in 

connection with qii¢i court litigation. 

We cannot summarily categorize Timbuktu and its surrounding world'sfatwiis as either 

primary or secondary fatwiis. That because the discussion of primary/secondary fatwiis 

centres on the incorporation offatwiis into the manuals of Islamic substantive law. 

Timbuktu' s fatwas have not been incorporated into any text of Islamic substantive law. 

However, we must remember that Hallaq's discussion of primary and secondary fatwas 

is not only to show thatfatwas were incorporated on a regular basis into manuals of 

substantive law, but that they originate socially.42 Thus if we are permitted to apply the 

primary/secondary fatwa category to Timbuktu'sfatwas, with much over-simplification, 

then we can categorize them under secondary fatwas. In other words, we take it for 

granted that most of Timbuktu'sfatwas have from the outset been stripped of highly 

contextualized social information. 

A prophetic tradition about the legal consequences of a divorce issued in jest stripped of 

details such as names and context shows how the social context of the I;adith is lost. The 

I;adith (resembling the secondary fatwa) states, "The messenger of God [Mubammad] 

said, "Three things uttered in seriousness or in jest are legally binding: marriage, divorce 

and taking back one's wife after divorce". 

42 Hallaq's aim was also to show thatfatwiis were instrumental in bringing about legal change, thereby 
challenging the notion that Islamic law had become rigid after the first three centuries ofIslam and lost 
touch with the lived reality. 
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In these words, the social context of the I;aelfth cannot be understood. However, another 

I;aelfth (resembling the primary fatwii) states, "In the time of the Prophet, a man would 

say to another man, "I have married you off to my daughter", only to add, "I was 

playing." Likewise another I;aelfth on the same matter states that a man from the Yemeni 

Ash'arI tribe divorced his wife, and then took her back saying, "I did so injest". The 

Prophet, angry at this Ash'arI man, then issued his /:welfth. Thus the first I;aelfth states 

only the ruling and provides no context at all, while the second I;aelfth provides a 

context. 43 

/ftii' in Timbuktu 

/ftii' in Timbuktu exists ever since scholars settled in the town, more so after it became a 

centre of scholarship in the region at the beginning of the sixteenth century CEo As we 

pointed out in chapter one, the inhabitants of Timbuktu directed their questions to their 

scholars for six centuries. Askiya al-I;iijj Mul;1ammad (r. 1493-1529) is known to have 

consulted the scholarly establishment of Timbuktu and Gao, as the famous Ajwibah al-

Maghfll 'alii as'ilah Askiya al-I;iijj Mul;ammad, afatwii on religious-political matters, 

shows.44 The well known jurist, Mul;1ammad al-KabirI (lived circa 1450) issued afatwii 

on the possession ofproperty.45 

43 See, Ibn al-Kathir, Tqfsir al-Qur'iin al- 'a;im, 266 

44 Mul}.ammad bin' Abd ai-KarIm al-MaghIlI, Ajwiba al-Maghlli Ii 'alii as'ilah Askiya ai-hajj Muhammad, 
llIERI-AB, ms 5180, fl.l & 'Abd al-Rabman al-Sa'dI, Tarikh ai-Sudan, llIERI-AB, ms 681 

45 Mubammad al-KabirI, IHERI-AB, ms 19 
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Two notablefatwa givers, among many, during the sixteenth century are Mubammad 

Baghayogo (d. 1594) and his student, the celebrated Abmad Baba al-SudanI (d. 1627).46 

One of the latter's most seminal fatwas is his Mi'raj al-$u 'ud on the enslavement of free 

black Muslims.47 Fatwa-giving activity in Timbuktu continued ever since. This 

institution seems to have come to an end in Timbuktu, only at the end the twentieth 

century with the death of its last few great traditional scholars. 

Six Timbuktu fatwas 

The sixfatwas addressed a divorce, a dowry squabble, a Muslim- Christian marriage, 

question over conjugal relations, the marriage of a virgin girl without the knowledge of 

her guardian, and battering. Although five of the fatwas are not dated, we know that, 

from the muftis who issued them, they were issued during the colonial era. Mubammad 

bin aI-Tahir Dah (d. 1964), Mubammad Mabmoud b. al-Cheikh (d. 1973), etc. lived the 

larger part of their lives during the colonial era. The one datedfatwa was issued in the 

pre-colonial period, in 1804. The sixfatwas lack such basic information as names of 

people and places, dates, etc. - the kind of details that the fatwas used in the three 

chapters that follow have. 

Fatwii One: Selling salt for food on credit 

The mufti is asked whether the current practice in the villages and desert 
of the Azawad of selling agricultural produce in exchange for salt that 
will be paid at a later stage is permissible. Salt is the main commodity of 

46 Ai)mad Baba al-SiidiinI. 1989. 1st edition. Nayl al-ibtihiij bi tatrfz al-dibiij, 2 volumes. Tripoli: KulIyah 
al-Da'wah al-Islamlyyah, pg. 603. The catalogues of the Ai)mad Baba Collection list a few of Mui)ammad 
Baghayogo'sfatwas; see Handlist afmanuscripts, volume 1, 81 and passim; also, Hunwick, Arabic 
literature, vol. 4,12,31 and passim 

47 See, Ai)mad Baba al-SiidiinI. 2000. Mi'riij al-$u 'ud: Abmad Biibii 's replies on slavery, John Hunwick 
and Fatima Harrak (annotators and translators). Rabat: Publications of the Institute of African Studies 
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trade in this region ... The agricultural produce is handed over, while the 
salt is delivered at a later date. This practice, taking the food on credit and 
paying the salt later, ensures the welfare of all and secures the mutual 
interests of both the salt merchants and the farmers. What a benefit! The 
cessation of the practice will cause great harm and loss for both parties; 
what harm! For the farmers [coming far from the river] might come to the 
desert villages and far outlaying areas [to sell their agricultural produce] 
but not fmd the salt as the [the salt caravans] have not brought it as yet. 
Remaining [in the desert] awaiting the arrival of the salt will lead to the 
suffering of their animals and the destruction of their agricultural 
produce.48 

This fatwii was issued sometime between the end of the nineteenth century and 

98 

beginning of the twentieth century. The former is more probable as the mziftl, 'Vmar bin 

'Ali b. al-Shaykh b. AIJmad died around 1921. Secondly, otherfatwiis he issued are 

dated around 1918. The istiftii' was on the permissibility of selling agricultural produce 

and other foods in return for salt on credit. 49 Islamic law permits the exchange of 

different commodities such as salt and agricultural produce or gold and wheat in unequal 

measures provided both commodities are exchanged in the same business transaction. 

The prophetic tradition states that gold can be sold in exchange for gold, silver for silver, 

wheat for wheat, barley for barley, dates for dates, salt for salt in equal measures and 

immediate exchange of both commodities in the same sale transaction.5o 

However, in the Azawad, wherein Timbuktu and the other important commercial and 

strategic towns Arawan, Gao, Taoudeni, etc. are located, the salt was not handed over at 

the same time that the food was received; it was handed over only at a later stage. Thus, 

48 'Umar bin 'AlI bin al-Shaykh bin Al}mad, Wasllah al- naja/:!fi' adm ribawfyyah ai-mil/:!, Mamma 
Haidara Memorial Library, ms 98, fl. 7 - 8 

49 'Umar bin 'AlI bin al-Shaykh bin Al}mad, Was'ilah al- naja/:!, Mamma Haidara Memorial Library, ms 
98, fl. 1 

50 Muslim b. I:Iusayn al-NayshabiirI. 1988. $a/:!l/:! muslim bi shar/:! al-Nawawl, vol. 5. Cairo: Dar al-Ghad 
aI-'ArabI, p.298 
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we have a local commercial practice that apparently contradicts Islamic law. The mufti 

declared it permissible. The practice was a long-standing one, as the mufti himself 

indicates when he notes that SIdI al-Mukhtar al-Kunt! (d. 1811) was also asked the very 

same question. 

As a historical source, the fatwa tells us of a commercial practice in Timbuktu and its 

surrounding world at the tum of the twentieth century that involved the exchange of 

agricultural produce for salt. In the early twentieth century, the former White Father of 

the Catholic mission in Timbuktu, Yacoub a Dupuis noted that the exchange of salt from 

Taoudeni in exchange for grains and fabrics is one of the most lucrative commercial 

ventures. 51 As late as the 1940s, such exchanges were still necessary in the bush and 

desert even though bush people knew the value of currencies such as cowries and 

Francs. In fact, Francs were used in Timbuktu even before the French conquest of 1894. 

Travellers carried salt, kola nuts, etc to exchange for food. The caravans carried produce 

such as sugar, shea butter, grain, tobacco, etc. to the major salt mine Taoudeni. 52 

Because the fanners and salt traders were not from the big towns, such as Timbuktu or 

even Arawan, money such as silver or cowries were of often of little significance or not 

an indispensable means of purchase. 

But thefatwa also tells the importance of this practice to the lives of many ordinary salt 

traders and fanners in the region, as the practice involved small rural villages and desert 

communities. Taking into account their socio-economic environment, the mufti 

51 Dupuis, Industries et principa/es professions, ii 

52 Miner, The primitive city, 49 & 73-74 
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emphasizes the necessity and benefits of the transaction, despite the clear injunction of 

Islamic law that both goods should be exchanged simultaneously. The practice, he 

states, procures tremendous benefits for the salt traders and the food producers and 

safeguards their mutual interests. Conversely, the cessation and/or prevention of the 

practice will cause excessive harm such as economic loss and hunger to both salt traders 

and farmers and their animals. 

The latwa, if issued at the end of the nineteenth century, could have been informed by 

the negative impact Taureg and Arab pastoralist opposition to the French had on trade in 

the Niger Bend. In their opposition to the French, pastoralist groups raided pastoralists 

and sedentary communities that co-operated with the French. These raids, which were 

only suppressed fmally in the 1930s, severely affected the salt trade known as the azalaL 

The colonial administration levied a 50 percent tax on all cereals leaving Timbuktu in 

1897, which led to a complete halt in the trade of salt as a result. 53 Local organizers of 

the annual azaial avoided Timbuktu all together and diverted their trade to areas outside 

of French control. This disruption of the salt trade caused economic losses for the 

Barablsh Arabs and many smaller desert settlements involved in this commerce. 

Coupled to this, Timbuktu witnessed a poor crop harvest in 1899.54 The negative impact 

of all these developments on the small sedentary agricultural riverine communities and 

the salt merchants cannot go lost. 

53 See, Hall, Mapping the river, 141-142 

54 See, Hall, Mapping the river, 141-142 
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Fatwii Two: You want three, takefour 

He and his wife were arguing when she [suddenly] said to him "divorce 
me"; "what is the reason for this?" he asked. "There is no reason, but I 
want you to give me three [divorces all at once]", she replied. "If you 
want three [divorces in one go] then I have given you four" he said. 55 

101 

This twentieth century fatwa depicts an argument between a husband and his wife that 

abruptly develops into the wife demanding the husband to issue her with three divorces 

in the same sitting. The husband responded by giving her four divorces rather than three. 

For the majority of the Muslim legal schools including the Miiliki followed in Timbuktu, 

three divorces uttered simultaneously make the divorce irrevocable. This means that the 

divorced couple cannot remarry until the ex-wife marries another man who 

consummates the marriage then divorces her. 

The husband's almost knee-jerk response, "If it is three that you need three then I give 

you four", is typical male chauvinism. He refused to be outdone by a woman. But with 

all big talk comes regret. As soon as reality dawned, much sooner than later, common 

sense prevailed. However, much to the "brave" husband's regret, it was too late. He and 

his ex-wife were now irrevocably separated. It was not quite all over for the husband 

though; there was still the muffi whom he could run to with his predicament. He did, and 

the muftf came to his rescue. 

The eminent muftf declared the husband's utterance void of any legal consequence on 

the basis of language. He was well acquainted with the language Timbuktu's laity used 

in their everyday lives. Simply put, according to the muftf, the husband did not know 

55 Mul}.ammad bin IbrahIm b. 'Abidln, Fatwiifi al-!aliiq 'arba 'an, IHERI-AB, ms lO496, fl. 1 
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what he was saying and therefore his utterance had no legal ramifications. Sherman 

Jackson shows that the language of the laity is a problem that constantly confronts 

muftis. The daily language of the laity is not the language of scripture, rhetoric, 

hermeneutics, propaedeutics, etc. which the mufti had been trained in, but replete with 

solecisms, inaccuracies and idiosyncratic usages. It could not be assumed that a lay 

person always meant what slhe said. 

A mufti worth his salt therefore had to learn the dominant usage of words among the 

laity and interpret their questions and utterances in this light. Jackson cites the thirteenth 

century jurist, Shihab aI-Din al-Qarafr for whom the statement of a man to his wife, 

"you are divorced" does not effect divorce according to the original meaning of these 

words. The statement's original meaning is that he informed her that he divorced her. 

The words, "acquire the ability to bring divorce into actual existence by the fact that 

custom has converted them from mere assertion into an origination (directive).56 As 

Wittgenstein said, do not ask for the meaning of a word, but for the use; bringing a word 

back from its metaphysical to its everyday use. 57 

Secondly, the mufti seems to have known the husband quite well. He took into account 

the husband's fickleness and his love for his wife, "he loves her too much and would 

never do such a thing" in declaring his utterance legally redundant. All this despite the 

Prophetic tradition, which states, "three things uttered in earnest or in jest are legally 

56 Jackson, S. 1992. 'The second education ofthe mufti: notes on Shihiib ai-Din al-Qarafi's tips to the 
jurisconsult', Muslim World, LXXXII, pp. 205-6 

57. 1999. in Richard Popkin (Ed), The Pimlico history of West em philosophy. London: Pimlico, pg. 631 & 
Wittgenstein, L. 1978. Philosophical investigations, trans. GEM. Anscombe. Oxford: Blackwell, pg. 116 



Univ
ers

ity
 of

 C
ap

e T
ow

n

103 

binding: a marriage offer (if the other party accepts), a divorce utterance and the 

manumission of a slave". 58 Such sensitivities on the part of the mufti shows that he 

understood what the laity in Timbuktu gets up to. 

Whether the wife really wanted an irrevocable divorce we do not know. However, her 

demand does show that Timbuktu's women were acquainted with the laws of divorce in 

Islamic law, at least to the extent of using it to their benefit. The wife's request for 

divorce can also be read against a background of the frequency of divorce in the region, 

at least during the colonial era. Thus, as Miner found in the 1940s, among the Arabs of 

Timbuktu and its surrounding world, both sexes see frequent divorce and remarriage as a 

means of acquiring prestige. A man's friends might tease him for being married to the 

same woman too long, one of them with the vested interest to marry the woman himself. 

A wife might also insist on a divorce. 59 At the end o{the nineteenth century, Hacquard, 

too, noticed the common occurrence of divorce among all people in Timbuktu in 

general. 60 

Fatwii Three: The dowry, the lion, and the dead "husband" 

A man asked for the hand of a girl from her father. The father accepted 
the proposal and stipulated the dowry, which the future groom paid in 
full. News then spread among the people that this particular man married 
that particular woman. The girl's father and the future groom prepared 
the marriage home with furniture for the consummation of the marriage 
and prepared for the wedding celebration. A lion however, attacked the 
future husband, who died as a result. 61 

58 Ibn l:Iajar al-' AsqaIanI, 'All b Al)mad. Undated. Buliigh al-mariim min adillah al-a/:lkiim. Cairo: 
MUl?tafii al-BabI al-l:Ialabi, pg. 135 

59 Miner, The primitive city, 211 

60 Hacquard, Monographie, 46 
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This twentieth century fatwa addressed a dispute over dowry. The couple got engaged; 

however, before they could marry the future groom was attacked and killed by a lion. He 

had, however, paid the dowry in full, prepared the marital home and organized the 

wedding feast. In another similar twentieth-century incident, the future groom too died -

although not at the hands of a lion - before the solemnization of the marriage contract. 

He, however, did not pay the dowry before the solemnization of the marriage contract. 62 

In both cases, the girls' families demanded the dowries; in the second incident (ms 

5945), the girl's family demanded her inheritance share from her deceased "husband's" 

estate, in addition to the dowry. It was, of course, easier for the girl's family in the first 

case as they already had the dowry in their possession whereas in the second case they 

did not. While the fatwa of ms 4867 does not mention the response ofthe deceased 

man's family, thefatwa ofms 5945 states that they refused the girl a dowry and 

inheritance. They argued that the marriage was not officially contracted, it was only a 

proposal, they argued. In Islamic law, the dowry becomes obligatory only upon the 

solemnization of the marriage contract that is, after a couple exchange their marriage 

vows. 

Both muftfs took into account the prevailing 'urf or custom to solve the dispute. 'Urfis 

regarded as a valid source of Islamic law. In other words, the prevailing custom was 

important in deciding whether the acts and utterances of the two cases were indicative of 

a legally binding marriage. However, for 'urfto be effective a source, it has to be, one, 

61 Mui).ammad ai-Tahir Intato, Fatwiifi man khatab imra 'ah wa dafa' al-$adiiq wafashii dhiilikfa iftarasa 
hu asad, llIERi-AB, ms 4867, fl. 1 

62 Ai).mad Abi 'I 'Araf. Fatwiifi al-farq bayna al-khitbah wa al-zawiij, llIERi-AB, ms 5944, fll. There is 
a possibility that the two incidents are actually one and the same incident addressed by two fatwiis, each 
having details that the other does not. What makes this assumption plausible is that the mufti of the second 
fatwii (ms 5945) was the copyist of, or commissioned the copying, of the tirstfatwii (ms 4867). 
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in confonnity with the Qur'an and the Prophetic traditions. And two, its practice must be 

continuous or in dominant in most events. 63 

"The 'uif of our region is that a group of people gather to testify a 
marriage taking place ... some of them do the call to prayer over and 
above announcing the marriage; others, such as the Arabs beat drums, 
and others bring fruit and indulge in merry-making". 64 "The 'uif of all the 
regions of the Arab West, from Morocco to Senegal, all of the Western 
Soudan, to Khartoum and the Siidan of Egypt is ... ,,65 

On the basis of the prevailing 'uifat the time, both muftIs ruled that the two cases were 

not marriages, but only proposals. The two girls were thus not entitled to dowries or 

inheritance. Whatever the two muftIs concluded, the two cases show that laity regarded 

their own notion of what constituted 'uifto be binding. The girls' families regarded a 

mere engagement as an established 'uifthat implied a legally binding marriage. 

The dowries must have been of substantial monetary value, so both families were not 

simply going to forfeit substantial amounts of money. The two muftIs were not, of 

course, supposed to take into consideration the custom of families. That both muftIs had 

to refute two other muftIs who regarded both cases as marriages and that the girls were 

entitled to the dowry and inheritance is telling. Strangely, both muftIs refer to the two 

deceased men as zawj (husband,) not merely as khatib (fiancee). 

63 'Abd Rabihi, M. 1980. Bu/:luthfi al-adillah al-mukhtalaffi ha 'inda al-u$uliyln. Cairo: Al-Imiin Ii al­
Tibii'ah, pg. 185 

64 Ms 4867, fl. 2-5 

6S Ms 5945, fl. 5-6 
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That people, muftis and laymen, had their own understanding of what constituted 'urf, 

different to that of nonnative Islamic law and the general 'ur!, we gauge from a letter of 

Abu al-Khayr b. 'Abd-Allah (d. 1976), one of Timbuktu's foremost twentieth-century 

muftis. In the letter, sent to the Mauritanian scholar Mubammad b. Salim al-WaHitI, he 

says, 

I write to you dear Sir for my salvation ... [fIrstly] circumstances have 
forced me into iftii' as I am one of only a few among ignoramuses 
qualifIed to issuefatwiis ... [Secondly], scholars have different opinions 
[regarding the place of 'wj]. Is it pennissible ... to issuefatwiis in 
accordance to the ... prevailing 'urf of our time knowing that we are 
ignorant of its reality, conditions, and who instituted it? Can the 
intentions and aims of our people playa role in [the acceptance of] a 
custom to infonn the application of Islamic law? Should a custom be 
discarded when it contradicts a Qur'anic text, prophetic tradition, or the 
preponderant opinion of the Maliki School? Indeed, should the institution 
of iftii' be discarded all together in our time? Given the scarcity, and even 
absence, of real scholars who should sit for iftii,?66 

Abu al- Khayr's concerns are heavy indeed. Although he points only to local custom and 

ignorant muftiS, we can safely assume that colonial rule, and more specifIcally the 

colonial native courts were part of his concerns. 

Although, the twofatwiis do not mention the two couples' social status or the amount of 

the dowry, we can, through reconstruction, take if for granted that the "couples" hailed 

from notable, and probably mercantile, families making the dowry a substantial amount. 

Squabbles over dowries - and inheritance - inevitably involve wealthy families because 

the dowries - and estates - of wealthy families are inevitably abundant. That the future 

groom paid the dowry in advance (ms 4867) indicates that he was a wealthy man, or at 

66 Diagayete, M. 2008. Al-Shaykh AbU al-Khayr: illustrious scholar and pious friend of God', in S. Jeppie 
and S.B. Diagne (eds.), The Meanings ofTimbuktu. Cape Town: HSRC Press, pg. 252 
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least had the wealth to do so; a man with no wealth cannot readily pay a dowry before 

the actual marriage. That he was killed by a lion indicates that he was most probably on 

travel - lions are not found in the city or villages and travel in Timbuktu is often 

associated with trade - or knowledge; he was probably a merchant. 

The dowries of four notable girls married between 1897 and 1939 were 20000 cowries, 

and a slave girl, aged five or six, in two cases. 67 The word' ayiin in the title of the ms 

indicates that the grooms and brides were notables. One of the grooms (the 1897 

marriage) has the title al-qii 'id indicating his possible lineage from an elite Anna 

military family; another was a son of a scholar. The 20 000 cowries were in all 

likelihood 20 000 piles of cowries, as 20 000 single cowries equalled only 20 Francs 

(1000 cowries equalled one Frank in 1901 in Timbuktu), an insignificant amount for 

notable families. One pile of cowries consisted of anything between 60 to 100 cowries -

piles were called "hundreds" even if they had less than one hundred cowries in the pile. 

The exchange rate between cowries and gold changed drastically over two centuries. 68 

Thus 20 000 piles of cowries equal two million cowries, which equalled 2 000 Francs. 69 

67 Author unknown, Thaliith watha 'iq fl 'aqd al-nikiib Ii ba'rJ 'ayiin Timbukt, IHERI-AB, ms 4183. 

68 In 1735 the exchange rate between cowries and gold was 2000 cowries for a mithqiil (4.5 grams) of gold 
- during periods off amine the gold exchange fell, thus during the 1617 famine the gold exchange fell to 
500 cowries for a mithqiil of gold. By 1738, it was 3000 cowries for the same amount of gold, 4000 
cowries during the first half of the nineteenth century, 8 000 cowries by 1880. At the end of the century it 
fell to 6 200 cowries, probably caused by the disruption of the azalai in 1899. A mithqiil of gold was worth 
twelve Francs in the oasis town of Arawiinjust north of Timbuktu, while the cowry-franc rate in was 1 
000 to 1 from 1830 to 1900, by 1928 had fallen to 160 to 1. Miner, The primitive city, 50-51 

69 In a 1860 letter, a slave writing from Sansanding in the Middle Niger informs his master in Timbuktu 
that he sold four blocks of salt for 300 piles of cowries or 6 000 cowries. If each pile had 80 cowries, as 
was the common denomination in Bamana-speaking areas of the Niger Valley, it means he received the 
same 6000 cowries for each block (300 + 4 = 75 x 80 = 6,000). $anbu 'Isii, Risiilah min Sanbu ilii '/sii bin 
Abmayd IHERI-AB, ms 5451, fl. 1. I thank Bruce Hall for this information (e-mail correspondence, 14 
September 2010). 
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In chapter one, we saw domestic dispute cases heard by the native courts in 1959 

involving dowries of 3 000 to 5 000 Francs. 

That it is 20000 piles of cowries instead of20 000 cowries only is made more plausible 

by the fact that only a fraction, 3000/3500, of the cowries was paid on the wedding day 

and the remainder six months after the wedding. This in contrast to the dowry of a girl 

named Zowkayr, married to Mamadou Keita a guard ofTimbuktu's cercle on 3 April 

1913, of a meagre ten riyals, five riyals paid immediately and the rest paid three months 

later. The name and profession of the husband indicate that he was not ofTimbuktu's 

originaire population, less so its elite.7o 

Fatwa Four: She married a Christian without her parents' permission 

What is your verdict on the status of a Muslim woman who, without the 
permission of her parents, married a Christian? She remained married to 
him giving birth to his children? Can she still be called a Muslim ... Are 
all that is binding on the Muslims binding on her too, since she does 
everything we do: the testimony of faith, prayer, fasting, alms, and many 
other injunctions. She has not denounced or denied any of those 
hi 71 t ngs ... 

This July 1932 fatwa by Qa(ii Mubammad Mabmoud QuId Cheikh is about a Muslim 

woman married to a Christian man. The marriage itself was contracted many years 

earlier, "she remained married to him and gave birth to his children", the petitioner 

stated in his istifta,.72 Ostensibly, the petitioner wanted to know the religious status of 

the woman. This is not an isolated incident as another fatwa too addressed the 

70 Ms 10787, IHERI-AB 

71 Mul)ammad Mal)moud ould Cheikh, Nazilah tat 'alaq hi /:Iukm imra 'ah Muslimah tazawwajat 
Na$riinfyan min ghayr iriidah abwayhii, IHERI-AB, ms 516, fl. 1 

72 Mul)ammad Mal)moud ould Cheikh, Nazilah imra'ah Muslimah, IHERI-AB, ms 516, fl. 1 
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phenomenon as can be seen from its title, "Treatise on the ... the rebellious wife and the 

marriage of a Muslim woman to a non-Muslim man".73 

Colonial records speak of the marriage of Muslim women to non-Muslim men, 

presumably all Christian. For example, a Bella Muslim woman is married to a local 

Catholic and Fatimata to a Christian from Europe.74 Such marriages were an established 

practice by the second decade of the twentieth century. Records of such marriages are 

found only in colonial documents andfatwas from the colonial era. This indicates that 

the marriage of Muslim women to non-Muslim men in and around Timbuktu is not only 

a colonial-era phenomenon, but also a result of colonialism. 

There are, to the best of my knowledge, no fatwas or other documents from Timbuktu' s 

manuscripts, dating to the pre-colonial era, on such marriages. It is most unlikely that 

Muslim women in the region married non-Muslim men prior to colonial rule. There 

were no Christians, tribes or individuals, in the Niger Bend prior to the arrival ofthe 

French there. The converts came from outside of Timbuktu, from bush areas where 

tribes were either not Muslim or nominally Muslim that still practiced pre-Islamic 

fetishism or syncretism. Catholic missionaries converted the first ten or twenty bush 

natives who came to Timbuktu; they lived at the mission until its closure around 1905. 

One man who worked a boatman for the Catholic mission converted to Christianity, only 

to be rejected by his non-Muslim tribe.75 

73 Mui).ammad ai-Tahir b. Ai).mad al-An~ari, A/:zkiim tazwij aI-mar 'ah al-Muslimah bi ghayr Muslim, 
Mamma Haidara Memorial Library, ms 84 

74 Justice Indigene: Etats desjugements et extraits des registres d'ecrou cercle du Tombouctou, 1903-
1920, ANM 2 M 149. 
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Non-Muslim husbands and lovers were both Frenchmen and local Africans. The 

marriage or love affairs of Muslim women to European non-Muslim men is clearly 

shown by the category of children known as en/ants metis i.e. mixed children or of 

mixed parentage: European and African. The names of their mothers: Barka, Nounou, 

Mariam, Salka, etc., as stated in the colonial record, are Arabic, Tuareg or Songhay. The 

names and surnames of the children such as Marianne, Jacqueline, Therese, Constance, 

Robert, Paul Colombani, Monique, Claude, etc betray their fathers' European and 

Christian identities.76 

The legal position on the marriage that both the mustaftl and the mufti clearly and 

eloquently outlined is not our concern here, but the story, we imagine, the fatwa tells us. 

To start with, the questioner's care to mention that the marriage was without the 

approval of the woman's parents is interesting. Muslim parents' approval of their 

daughter'S marriage to a non-Muslim man is of no consequence in Islamic law. 

What it does possibly show though is that such marriages in Timbuktu and the region 

were accepted when parents, and perhaps the broader family, approved of them, 

irrespective of the injunctions of Islamic law. So too parents' approval was vital when it 

came to social status, group and culture. Thus when an Arab girl, daughter of Kunta77 

sharifs78 married the brother of the wealthiest Gabibi against her parents' wishes, they 

boycotted the marriage ceremony. 79 

75 Miner, The primitive city, 78-79 

76 Assistance pubJique enfants metis Cerc1e de Tombouctou, 1942-1957, ART 2 H 

77 One of the two largest Arab tribes in the Azawad 
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Out of eleven questions the petitioner posed to the muftI, two indicate that the 

petitioner's concern was not solely about the woman but involved his self-interest too. 

The fIrst is, whether it was permitted for a Muslim man, infatuated with the woman, to 

marry her if he fears an illicit sexual relationship with her? The second question was 

with regard to a man who had an adulterous affair with a woman then married her 

formally without her observing the necessary waiting period to determine whether she 

was pregnant. 

The fIrst question suggests that the petitioner is in love with this Muslim woman -

nothing in the fatwQ suggests that she was divorced from her Christian husband. The 

second question implicitly suggests an illicit sexual relationship between the petitioner 

and the woman - although in the latter woman is indefInite, meaning it could be any 

woman. However, the language of the petition was carefully formulated so as not betray 

the identity of the actual petitioner. Thus "woman" and "man" are written as indefInite 

articles so as not to invite suspicion that the petitioner or the writer80 was the man and 

she the woman and that they already had an affair of an intimate nature. 

Since the woman's marriage to the Christian man was religiously invalid and would be 

declared as such the petitioner was simply going through the formalities. He knew full 

well the status ofthe marriage. The muftI's answer to the fIrst question was what the 

78 The title sharif is given to people who trace their lineage to the Prophet oflslam. 

79 Miner, The primitive city, 192-193 

80 The person who presented the istiftii' to the mufti was Sidi YaiJ.ya b. Muijammad al-Wanghari. It is 
unlikely though that he, a man known for his piety and a practitioner of the esoteric sciences, was the 
actual petitioner; he must have written the istiftii' on behalf of someone else, who could have been 
unlettered or who wished not to be known. 
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petitioner hoped for and received: it was permissible for a Muslim man to marry the 

woman provided she had repented from her sin of having married a Christian man. 

Therefore, this time he referred to her in the defInite article as the women. However, 

since he also knew what the muftI's response to an adulterous relationship would be, he 

referred to "man" and "woman" as indefInite articles. 

There are at least two more cases that involve a Muslim wife and a Christian husband in 

Timbuktu. The fIrst one, already encountered in chapter one was that of KiitI a Muslim 

woman married to a European Christian man in 1905. KiitI's embittered former husband, 

a Muslim referred the case to Timbuktu's colonial-appointed qiitft. 

[Four days after the divorce] Abmad came to me accompanied by another 
man. He claimed that the man instigated his (Abmad's) wife against him 
and that he had now married her off to a White Christian man before her 
'iddah expired. The man replied that he was looking for a wife for a 
particular man when he heard that Al).mad had divorced his wife. He 
immediately sent for her. [When] She came to meet him he spoke to her 
on behalf of the [White Christian] man. [ After] the two agreed on the 
dowry, he married her off to the [White Christian] man. 8l 

The second and arguably most famous Christian male-Muslim female marriage, 

certainly by virtue of the unique personality of the man, is that of the Catholic 

missionary Yakouba Auguste Dupuis and the Muslim woman Salama Bouba from the 

port town of Kabara. The marriage was conducted according to Islamic rites in 1904, but 

registered only on 8 August 1922 by the Commandant Cercle de Tombouctou as stated 

81 Ai)mad vs KiitI, 1 June 1905, Justice indigene, correspondance Cerc1e de Tombouctou 1895-1920, 
ANM 2 M 37. The colonial record states the man's name. 
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on the civil licence. 82 Dupuis and Salama remained married until Dupuis' death in 1945 

and produced several children. 83 

Dupuis remained a Christian, despite resigning as superior of the Catholic mission some 

time in June 1904, a fact the 'ulamii' and community of Timbuktu knew welL There was 

a claim that Dupuis had converted to Islam. However, as Owen White points out, the 

source of this is claim was a less scholarly French account that described Dupuis as a 

"un type". It was a baseless claim that Dupuis, says White, would not have appreciated 

the at alL84 An oral source, patently apologetic, informed me that the 'ulamii' 

"approved" of the marriage because Salama was of servile status.85 

Whatever Salama's social status, the fact remains she was married to a White Father and 

the former head of the Catholic mission in Timbuktu. Before her marriage to Dupuis, 

Salama was married to a young White Commandant stationed in Gao. 86 He abandoned 

her when he returned to France. Her marriage to Dupuis was thus neither an accident nor 

something novel for her. Also there were Muslim Tuareg women of not servile status 

who had Christian husbands, mostly French men, as we will see later. 

82 Seabrook, W. 1934. The white monk ofTimbuctoo. London: Harrap, pg. 126 

83 White, O. 2004. 'The decivilizing mission: Auguste Dupuis-Yakouba and French Timbuktu', French 
Historical Studies, 27 (3), 554 

84 Ibid, 557 

85 Interview with Mahmoud Mohamed Dedeb ditt Hamou, 21 June 2009, Timbuktu. 

86 Seabrook, The white monk, 127 
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The marriage of Muslim women to non-Muslim men seems to have been tolerated, in 

Timbuktu and the broader region during the colonial era. Timbuktu's 'ulamii' for their 

part seem to have been unable to or unwilling to oppose such marriages, at least to the 

point of putting a stop to the practice or annulling existing ones. 

Fatwii Five: You are forbidden to me, just as my dad is 

I have been asked, and Allah grants assistance, concerning a woman who, 
[following an] argument and dispute with her husband, said to him: "You 
are forbidden to me as my father is. Does her utterance have any [legal] 
impact/consequence on their marriage? And is there anything binding on 
either the husband or the wife herself?87 

This colonial-erafatwii issued sometime between 1907 and 1955 concerns a wife's 

utterance to her husband regarding conjugal relations.88 This particular wife literally 

declared her husband unlawful for her sexually, after they had had an argument; put 

simply she denied him sex. She did so by indirectly comparing him to her father. The 

implication of her statement was that just as sexual relations between a father and his 

daughter(s) are forbidden, so they are with a husband ifhe is like her father. The muftf 

was requested to pronounce on the legal consequences of the wife's statement. He did. 

He found it legally inconsequential. Beyond declaring her statement meaningless, it is 

clear that the muftf also sought to bring to order an imprudent wife who dared to venture 

into a domain, reserved exclusively for men. Says the muftf about the wife's action, 

Her words should be thrown into the river or somewhere [far away] in the 
land for a wife cannot declare herself lawful or unlawful for her husband 

87 A1;lmad bin AbI al-'Araf, Fatwii/i sha'n imra'ah qiilat Ii zawjihii anta 'alayya bariim ka abl, IHERI­
AB, ms 4743, fl. 1 

88 The manuscript, as most of the Jatwiis discussed in this chapter, is not dated. However, Al}mad bin AbI 
al-'Arafthe mufti who issued theJatwii arrived in Timbuktu only in 1907 and died there in 1955, hence I 
date it over that broad period. What is clear though is that it was a colonial-eraJatwii. 
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[to her husband] except in two cases.89 

115 

By linking the matter to divorce - the wife said nothing about divorce - the mufti betrays 

a typical male fear. Ifwives are allowed to declare themselves forbidden to their 

husbands at random - even though the wife's declaration came after an argument - they 

will resort to divorce at random. 

It is important to appreciate this incident and the muftI's response in their colonial 

context. Colonial rule presented increased opportunities for women; 90 more so after the 

establishment of the native courts. This is true for Timbuktu and its surrounding world 

as well, albeit less than other parts of the French Soudan. During this time, a relatively 

decentralized state and the existence of several different legal modes offered African 

women a "brief period of expanded personal options ~nd temporarily greater freedom, 

particularly in marriage and residence.,,91 Husbands, colonial officials and muftis if this 

latwii is anything to go by became increasingly worried about what they perceived as the 

ill discipline and rebelliousness of wives. 

The wife was, however, less concerned with what Islamic law had to say about things 

such as wifely obligations toward husbands, her right to divorce, etc. She was even less 

concerned with the mufti's age old male-wisdom regarding what women can or do get 

up to in their treatment of their husbands. She wanted her husband out of her bed, 

whatever her reason. What makes this case intriguing is the wife's course of action in 

89 Ms 4743, IHERI-AB, fl. 1 

90 Shereikis, R. 'Customized courts: French colonial legal institutions in Kayes, French Soudan, c. 1880-
c. 1913'. PhD dissertation, North western University, Evanston, Illinois, pg. 176 

91 Hay and Wright, African women and the law, xiv. 
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her resolve to refuse her husband sex. By likening him to her father, she appropriated, 

wittingly or unwittingly, a practice akin to the pre-Islamic Arab misogynist practice 

called ?ihiir or 'incestuous comparison'. 

2ihiir was a form of divorce husbands practiced in Arab society at the time of Prophet 

Muhammad. A husband would say to his wife: "you are to me like the back of my 

mother." Having compared her to his mother's back, or any other part of her body, 

meant that she was just like his mother. Since it is forbidden for a man to marry or sleep 

with his mother so his wife who had now acquired the status of his mother by virtue of 

the comparison, was now forbidden to him to have sex with and remain married to. 92 

Beyond the religious, legal and social ramifications of ?ihiir though lay a chauvinistic 

male desire to control women by repudiating them in such a manner. 

Qur'anic revelation condemned ?ihiir. A woman called Khawla' bint al-Tha'alabah 

came to the Prophet to complain against her husband who had practiced ?ihiir on her. 

She engaged the Prophet in a passionate argument. He, having had no immediate 

answer, advised her to be patient. The wording of the Qur'an seems to convey that she 

was not satisfied with this response of the Prophet. But the Prophet awaited a response 

from God in the form of revelation. God did respond, "Indeed God heard the word of 

she who argues with you [Mubammad] about her husband's [deed]. 93 It is clear that the 

first Muslims did not simply accept the Prophet's response or his silence, they argued 

with him. 

92 Encyclopaedia ofIslam CD-ROM Edition v.1.0, 1999 

93 Qur'an 58, verse 1 



Univ
ers

ity
 of

 C
ap

e T
ow

n

117 

God infonned the Prophet and all Muslims that he has heard the plea of this wife who 

argued with the Prophet about her husband who repudiated her through +ihiir. God 

refutes the view that men's wives are their mothers; their mothers are only those who 

gave birth to them. The implication is clear: husbands should not resort to +ihiir which in 

the sight of God is an odious act. By practicing +ihiir they attain sin. They either divorce 

their wives properly or if they wanted to sleep with their wives again must pay a penalty: 

either manumit a slave, fast sixty days consecutively, or feed sixty people. 

While we cannot speculate what the wife's motive was, she clearly exercised power in 

this instance. Not only by embarking on the type of action she did, but also in her 

appropriation and employment of male tools. She did as the famous Scheherazade, 

narrator or rather "author" of A Thousand and One Nights (Arabian Nights) did a few 

centuries earlier: appropriate men's tools to overcom~ and tame them.94 

The husband, as in the case of fatwii number two above, sought relief in a mufti or 

someone else might have brought the matter to the mufti's attention. Any which way, the 

mufti duly responded both as a man and as a scholar. He possessed the act of writing 

while the wife as a woman had only her tongue. But a woman's sword is in her mouth, 

94 The legendary Arabian Nights have an interesting history and story. The narrator - and hero- of the 
stories, Scheherazade appropriated men's stories to save her life, and ultimately the lives of all women. 
She narrated the stories to her husband King Shehriyar who had all his wives killed immediately after 
consummating the marriages (he married only virgins) as he believed all women i.e. wives are by nature 
given to sexual infidelity. Scheherazade thereby not only compiled stories but also confronted males while 
starring death in the face from one angle and defending her dignity from another. Finally after a period of 
just under three years (a thousand and one nights) of continuous narration and giving birth (even with his 
sword on a woman's neck, a man will get his sexual needs from a woman) to three boys (note no girl) 
Shehriyar was cured and tamed. See, Al-GhadhdhamI, A.M. 1996. AI-mar 'ah wa allughah. Casablanca: 
Al-Markaz al-Thaqafi al-' ArabI, 57 - 79 
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as al-SuwaydI said.95 We do not, unfortunately, know whether Islamic law and the 

mufti's legal acumen were sufficient to convince the wife to rethink her action. The 

fatwii, or any other source, did not record her response or reaction to the muftI's 

interference. It will however, not be farfetched to assume, given her daring action, that 

she had something to say, if not to the mufti himself then to her husband and others. 

But wives too resorted to other means to ban their husbands from their beds. If they 

could not ban their husbands themselves, they resorted to qiif/ls or muftis to fmd a 

sympathetic ear. This is shown in another colonial-erafatwii - by the very mufti Bul 

'Arafwho issued the currentfatwii.96 Hisfatwii is about a wife who stated in front of 

another qiif/l97 that her husband had issued her three divorces in the same sitting. In other 

words, the divorce was irrevocable.98 She failed to produce any evidence except her 

claim that she heard him with her own ears. In other words she had not a single witness 

or any other form of evidence. The qiif/l's did not grant the divorce, but ruled that the 

wife could refuse the husband conjugal relations and that she was not under obligation to 

beautify herself for him. 

95 Quoted in al-GhadhdhamI, AI-mar 'ah wa al-Iughah, 37 

96 Al).mad bin AbI al-'Arlifal-TaknI, Fatwlifl !alliq al-thallith, lliERI-AB, ms 4908, fl. 1-2 

97 The fatwli does not state whether it was a traditional qli(ii or one appointed by the colonial government 
of Timbuktu 

98 This form of divorce: three divorces issued in the same sitting are also regarded as constituting a major 
irrevocable divorce by the majority of the Islamic legal schools as when a man had divorced his wife a 
third time after having divorced her on two previous times separate occasions. After the third divorce - or 
three in one sitting according to the majority schools - the couple cannot remarry until the ex-wife marries 
another man, consummates the marriage, and this latter divorces her. This in contrast to a revocable 
divorce namely after the first and second divorces when the couple can remarry. In fact, the man can take 
back his ex-wife without her consent, a new marriage contract, or a new dowry provided he does so during 
the 'iddah. But once the 'iddah has expired he needs her consent to re-marry her in addition to a new 
marriage contract and a new dowry. 
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Bul 'Arar scoffed at the other qiirjf for contradicting himself and causing confusing, "If 

this is not a contradiction, then I will never know, after this, what a contradiction is".99 

He therefore issued his Jatwii, to expose the error of the qiirjf. How could the qiirjf reject 

the wife's claim that her husband divorce her irrevocably yet afford her the right to 

refuse him sex and beautify her for him? With this confused ruling, the qiirjf 

endeavoured to create mischief between husband and wife, Bul 'Arar claims. 100 The 

qiirjf might just as well have granted her the divorce. The correct thing for the qiirjf was 

to reject the wife's claim of a divorce, as she failed to produce evidence and to order the 

two to depart, without giving the wife the option to refuse her husband sex. 

Whether contradictory or not, the wife though seems to have achieved her aim with the 

qiirjf's ruling. For that is what she actually wanted. Immediately after the qiirjf issued his 

ruling, she confessed that her claim that her husband divorced her was a fabrication. Her 

aim with taking her case to the qiirjf was thus not to obtain a divorce, but to deny her 

husband sex, a wish the qiirjf granted. In anotherJatwii, dated 2 November 1932, one 

Khatar bin' Abd aI-Qadir complained of his wife, Nana bint SIdI bin' Ammar who 

refused him sexual relations. He also charged that she keeps company with the riffraff, 

presumably all men. 101 

99 Ms 4908, IHERI-AB, fl. 1 

100 Ms 4908, fl. 1-2 

101 MuQ.ammad MaQ.moud ould Cheikh, Fatwiifi miini 'ah al-firiish, IHERI-AB, ms 3187, fl. 1; the mufti of 
the fatwii had no sympathy for the wife; he defended her husband beating her since she disobeyed him. In 
thefatwii he makes reference to a sympathetic mufti (whom he condescendingly calls a student) who ruled 
that the wife could refuse her husband sex, and in fact that she was forbidden to him because he hit her. 
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Fatwii Six: Give me my daughter's dowry 

The muftI of this fatwii has been asked about a virgin girl whose father 
and legal guardian was absent from home on business in a location less 
than ten days distance by camel. Her mother responsible for her custody 
then married her off [in the absence ofthe girl's father, without his 
previous permission]. The mother appointed the girl's uterine brother as 
her proxy to administer the nuptial contract. The uterine brother married 
her off. She remained with her husband for some months when he, on her 
request, divorced her in return for the dowry he gave her. After a while, 
the father returned and demanded the dowry with which she divorced 
herself claiming that she was his ward at the time of the divorce. 102 

This May 1804 fatwii shows a social practice in Timbuktu and its surrounding world, 

with its various legal ramifications, that was still in practice well into the twentieth 

century, as we will see from another fatwii issued anywhere between 1930 and 

1960.103The incident was not an isolated event. 

120 

Nevertheless, what concerns us is that this virgin girl's mother married her off without 

the permission of her father as the girl's religiously sanctified legal guardian. The 

mother did not even inform the father after the marriage contract as he only came to find 

out a few months after upon his return home as the fatwii mentions. The father's 

whereabouts were not unknown; he was at a distance of less than ten days away from 

home. 104 In other words, it was possible for the mother to have contacted him for his 

approval or at least have informed him later of the marriage. According to Islamic law, a 

102 Al-BukharI b. Mul:tammad al-AmIn, Fatwiifi al-bint al-bikr allatl ziiwwijat dun idhn ablhii, IHERI­
AB, ms 3076, fl. 1 

103 The mufti of the second and similar fatwii mentions that he responded before to a like matter; he was 
born in 1910 and died in 1973, Mul:tammad Mal;tmoud b. al-Cheikh, Fatwiifi al-nikii/:l, IHERI-AB, ms 
10485, fl.I-2. Further research will in all likelihood find similarfatwiis among Timbuktu's hundreds of 
fatwiis on personal law matters. 

104 If the family was in Timbuktu, the father was closer to home than for example, the gruelling azalai trip 
to Taoudeni which is situated fifteen days from Timbuktu by camel. 
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virgin girl cannot marry without the permission of her legal guardian; a marriage 

contract without his prior approval is either null and void or suspended pending his 

subsequent approval. 105 

After a few months the wife requested a divorce from her husband. Islamic law makes 

provision for a wife to requests a divorce from her husband, but not to issue a divorce. 

This legal device is called khul' . Because, the wife initiates the divorce with her request, 

Islamic law permits the husband to demand financial compensation in return, usually the 

dowry he gave her for their marriage. Some Muslim legal schools allow husbands to 

demand additional financial compensation over and above the dowry. Khul' is a divorce 

(taliiq) initiated by the wife; she requests her husband to divorce her in return for 

something monetary. Taliiq is when the husband issues a divorce. 

The wife in our latwii returned to the husband the bridewealth. However, when her 

father returned from his business endeavours after a few months he demanded the 

bridewealth. He claimed that as his daughter was still his ward, he was entitled to the 

bridewealth. Interestingly, he did not object to the marriage although invalid according 

to Islamic law, but did demand a say in the divorce given its fmancial ramifications. 

The social practice involves the marrying off of daughters without the knowledge and/or 

prior approval of their religiously sanctioned legal guardians. Thus, while Islamic law 

assigned particular persons to administer the marriage of virgin girls, the practice in 

105 In Islamic law, a father is always his daughter's first guardian. According to the Mliliki and Shlifi'i 
schools a father and the paternal grandfather alone have the right to marry off his virgin daughter without 
her request or permission. 
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Timbuktu did not always uphold that religious injunction. In this case it was the girl's 

mother who despite lacking the religious-legal authority married offher daughter. 

Moreover, she appointed her son, the girl's uterine brother to administer the marriage 

contract. If she erred in marrying off her daughter without the girl's father's consent, she 

erred a second time by assigning a person not sanctioned by Islamic law to administer 

the invalid marriage. In Islamic law, only a girl's full blood or consanguine brother can 

marry her off and that in the absence of her father or paternal grandfather. 

I suggest that this marriage and subsequent divorce became the locus of ifta' because of 

its financial ramifications. For the father it was important that the marriage be declared 

invalid then annulled so that the girl's dowry, which she gave to her husband as a 

ransom to divorce her, is returned to him. The amount involved must have been 

considerable. Financial considerations both hastened and impeded marriage and divorce. 

Conclusion 

Fatwas are not merely legal tools that muftis employ to explain and apply God's law to 

particular situations. That is their primary function. They are also a historical source and 

tell stories. This chapter delineated this characteristic offatwas with the sixfatwas it 

exhibited as has been done elsewhere withfatwas over the past two decades. Timbuktu's 

are a historical source for alternative histories. John Hunwick's "Arabic literature of 

Africa" (vol.4), Mahmoud Mouhamed Deideou's unpublished Kashf al-bii 'if and the 

catalogues of the Al}mad Biiba Centre and Mamma Haldara show that there are 

hundreds offatwas in Timbuktu's desert libraries. The study of Timbuktu'sfatwas has 

just about begun with this attempt. It awaits historians, especially social historians to 
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work on them. Additionally, Timbuktu'sfatwas also tell stories: banal, funny and trivial 

stories of Timbuktu' s ordinary men and women, but also of its muftIs and qa¢fs and 

other elites and notables (as we will see in chapter five). But as we pointed out above, 

fatwas in this chapter were only introduced as storytellers, to merely whet the appetite as 

it were. In the three coming chapters, the city'sfatwas are made to tell detailed stories of 

Timbuktu's ordinary men and women, specifically wives. 
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Chapter Three 

Sex, Lies, and Fatwas around Timbuktu: A Wife and her Two Husbands 

Trustworthy women are few; they proximate to evil. The pious 
ones are transgressors and the bad ones whores. As for pure and 

innocent, such among them are non-existent. They have three traits 
... they cry for justice while they wrong others, they withhold good 
while they violently desire and demand it, and they are liars under 

oath. Seek God's protection from their evil ones and beware of 
their good ones. l 

Among the Arabs of Timbuktu, divorce becomes a mechanism for 
gaining prestige by demonstrating the opulence of the man and 

beauty of the woman? 

Introduction 

This chapter focuses on stories that reflect the behaviour of legally married wives in 

Timbuktu contracting subsequent marriages during the absence of their existing 

husbands. In chapter one, we saw four husbands charging their wives in front of the 

colonial native court between 1907 and 1912 for entering into subsequent marriages. 

This behaviour seems to have been particularly high during the 1940s, as more than 

one fatwa shows. The fatwas do not point out the reasons for wives contracting 

second marriages during this period; however, World War Two and a downturn in 

Timbuktu's local economy are two probable factors. By 1940, some of the salt from 

Taoudeni no longer passed through Timbuktu, as it went directly to towns such as 

1 Mul.lammad h. AI-Mukhtar al-KuntI, Risalahft buquq al-nisa', llIERI-AB, ms 3989, fl. 2-4 

2 Miner, H. 1965. The primitive city ofTimbuctoo'. New York: Anchor Books, pg. 211 
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Gao after the route became secured under the French.3 During the early twentieth 

century salt was the principal commercial activity of Timbuktu. As a result, men, 

many of them husbands, either went to the war front or were forced to seek work 

elsewhere because of hard times in Timbuktu. Wives were, of course, left at home, 

often waiting long periods on their husbands to return. 

However, men in Timbuktu, especially traders and the rich, travelled anyway, even in 

the pre-colonial period. We will see that wives in Timbuktu made conditions that 

their husbands return within a specific time period, failing of which they will divorce 

themselves. Indeed, this was the case with the main story this chapter tells. Although 

some of the wives who married another man did so under the impression that their 

fust marriage no longer existed this was not always the case. We will suggest that the 

wives (certainly the wife of the main story) we look at in this chapter were clearly 

aware that they were still legally wedded to their husbands when they married other 

men. We will see that they could count on the fact that the 'ulamii' regarded all 

women as naturally ignorant of Islamic law and would therefore exonerate them from 

legal accountability. 

Women: the ''founders'' ofTimbuktu 

A slave woman called Buktu was Timbuktu's first 'citizen' according to the popular 

version regarding the founding of the city at the beginning of the twelfth century CE 

(1106 CE). According to this version, the city owes not only its existence, but also its 

3 Miner, The primitive city, 74 
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name to this lone slave woman. The compound noun Timbuktu is composed of her 

name, Buktu and tin which apparently means a lump as she apparently had a 

protruding navel. Thus, from her name and physiognomy the city received its name. It 

is also said that the word tin refers to the well where she sat guarding the merchandise 

of her masters, the Maghsharan Tuareg. 

There is another, less known, Tuareg version regarding the meaning and etymology 

of the word Timbuktu as I came to find out in an interview. 4 According to this 

version, the word tin means caretaker or possessor while the word buktu is not a 

proper noun but a common noun that means merchandise. Thus Buktulbuktu was not 

the slave woman's name (her name remains unknown). This version also does not 

entertain the claim of her having had a protruding navel nor does it make any 

reference to the well where she reportedly sat. Rather Timbuktu is a compound noun 

(tinbuktu) that means the caretaker of goods. The caretaker (tin) is the slave woman 

and the merchandise (buktu) that of the Maghsharan Tuareg, the slave woman's 

masters. Whichever ofthe two versions is the correct one (perhaps neither is correct) 

both are agreed that a woman was present and pivotal in the founding of Timbuktu. 

Three centuries later during the early fifteenth century, a woman of the LaghHil tribe 

built, from her personal wealth, the Sankore mosque. This mosque, also known as the 

"University of Timbuktu" became the locus of intellectual activity in Timbuktu with 

numerous circles of teaching and hundreds of students. 5 

4 Interview with NurT al-An$arT, December 2006, Timbuktu 

5 Hunwick, J.O. 1999. Timbuktu & the Songhay Empire: AI-Sa'di's Tarlkh al- Sudiin down to 1613 
& other contemporary documents. Leiden: Brill, pg. 88 
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Ever since that slave woman and the woman from the LaghHil tribe6
, the women of 

Timbuktu and the Niger Bend have been visible, speaking and doing things. 

However, despite the role of women in the establishment of Timbuktu and its 

knowledge tradition, women have been shockingly absent in social and historical 

studies of the city. This chapter attempts to redress that neglect by telling stories of 

wives using Timbuktu's colonial-erafatwas as a source. Thefatwas accorded them a 

voice, mostly in the third person, but in the first person too. Before we delve into the 

stories, an overall description of Timbuktu's women, their social and economic status, 

what they said and did is in order to sketch a broader historical and social context for 

our stories. 

They hail from rich mercantile and poor families, are of notable and servile status, are 

educated and illiterate, and are free and slave. They live in the city, deep in the desert, 

along the river, in oasis towns and villages surrounding Timbuktu. The estates of 

women and bequests show that they owned houses, large quantities of jewellery, 

slaves, spices, furniture, animals and other merchandise. One woman's estate 

comprises of four measures of rice, a black outer garment, a pearl necklace, two 

earrings, two Tuwati red rings, two ear chains, a gold coin weighing two and half 

grams, two grams of gold, dark grains of pearls, two silver coins, and more. 7 

6 The Laghlal are from the southern region of Mauritania called ShinqIt, but a small community 
resides in Timbuktu. 

7 Al)mad Baba AbU al-'Abbas bin 'Umar, IHERI-AB, ms 5029; (the manuscript is incorrectly 
numbered as it does not correspond to the same number in the catalogue, vol. 4 
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Sale documents show that they were involved in real estate, they bought and sold 

homes. One woman sells her house to another in 1924; Hitim sells or buys a house for 

sixty thousand francs (the ms states riyals) in 1929. Considerable amounts of wealth 

indeed.8 They manumitted their slaves or gave them and other property such as 

homes, jewellery, salt, and so forth as gifts to family members. For example, in circa 

1871 Hitim gave her daughter Nana AlIa Ij her house and a slave girl named 

Barlyyah as gifts.9 'A.'isha manumits the children of her female slave; another woman 

bequeaths slaves to her sister; Nana Fatim manumits her male slave Bilal Barnaf in 

1850, while JamIlah gives her slaves to her brother. \0 

Afatwa dated July 1914 states that half a deceased husband's estate belongs to his 

wife. The husband left a written statement wherein he made known that she was his 

partner in everything he owned including a business property and other wealth. I I In 

1840, a woman appointed her brother as her legal agent to administer her rights and 

properties. 12 That some of Ghislaine Lydon's contemporary Saharan men and women 

interviewees (single and groups) regard women's engagement in trade as "very 

shameful" is instructive. Similarly is one informant's categorical denial that in the 

8 Mss 10264 & 10256, IHERI-AB 

9 IHERI-AB, ms (I have a copy ofthe ms, but not its number). 

10 Mss 10180, 10238, 10257, 10855, IHERI-AB 

II 'AlIb. 'Vmar, Fatwa Ii 'All b. 'Umar ft imra'ah tuwufiyya zawjuha wa wujida rasman, IHERI­
AB, ms 3091, fl. 1-2 

12 Al-Marwan b. 'Abdal b. Ai).mad, Fatwafi imra'ah tud'a Fatima wakkalat akha haft talab 
buqilq ha, IHERI-AB, ms 1184, fl. 1. 
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1920s and 1930s that women did not work or brand with iron. 13 The former clearly 

reveals clearly that women were traders while the latter shows the tensions between 

the archival record and oral sources, something, I pointed out in the Introduction 

chapter. Valerie Hoffman noted the tendency on informants' part to emphasize an 

idealized modesty norm at the expanse of experiences of actual behaviour. 14 

Although the women who owned property were as a rule from notable families, as we 

mentioned before, there was one notable twentieth century exception: Salama Bouba; 

Salama was the wife of the former Catholic missionary, Yacouba Augustus Dupuis. 

Although she was a woman of "servile" status, she was financially stable and owned 

more than one house in the port village of Kabara and in Timbuktu. 15 

Though few and far between, there are literate women. Nana Miisa bint MuQ.ammad, 

most likely of notable extract, copied manuscripts and was possibly educated in the 

traditional sciences of Islamic higher learning. 16 She was the copyist of a complaint 

\3 Lydon, G. 2009. On trans-Saharan trails: Islamic law, trade networks, and cross-cultural 
exchange in nineteenth-century Western Africa. Cambridge: Cambridge University Press, pg. 233 

14 Ibid., 233 

15 Seabrook, The white monk of Timbuctoo, 124 and 131. 

16 Brent Singleton points out that though basic literary skills were abundant, only a select few 
drawn from a small number of wealthy families were able to attain the status of'ulamii' (scholars); 
Singleton, B.D. 2004. 'Books and libraries in medieval Timbuktu', Libraries & Culture, 39 (1), pg. 
3 
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letter against the local qiirJi in 1865 and the copyist of a letter addressed to the prayer 

leader Wanghari bin IbrahIm. 17 

Women were not limited to owning, selling, buying and bequeathing property. 

Northern Malian women have a reputation of being very assertive and independent-

minded. 18 They make demands of their men and exercise control over them. A mother 

writes to her son to not disgrace her and his family by abandoning a girl he had 

proposed marriage to. She reminded, or threatened, him that the anger of God comes 

as a result of a mother's anger. She made it clear that he must marry the girl as he 

promised, even if he does not love her. Ifhe so wishes he can divorce her later. 19 A 

mother married off her virgin daughter without the consent of the girl's father. 2o Not a 

few women marry on condition that their husbands cede to them the right of divorce 

and/or that husbands remain monogamists. Three women refused marriage proposals 

unless their suitors divorced their existing wives.21 Ghislaine Lydon notes that these 

requests of women were very common in this larger region. 

17 Nana Miisa bint Mul;lammad, Risalah ita Mu/:lammad bin A/:Imad tashkiifiha al-Qa(ii, IHERI­
AB, ms 3226; also, Nana Miisa bint Baba, Risalah ita aI-Imam Wanghari bin Ibrahim, IHERI-AB, 
ms 3329 

18 I thank Bruce Hall for this information, e-mail correspondence, February 2010. 

19 'A.'isha bint Mul;lammad, Risalah 'A'isha bint Mu/:lammad bint Sid! 'Ali ila ibn hii BabaA/:Imad, 
IHERI-AB, ms 15665, f11-2 

20 Al-BukharI bin Mul;lammad al-Amln bin AI;lmad al-Bashlr, Fatwafi sha 'n zawaj al-bikr, IHERI­
AB, ms 3076, f11-2 

21 Mahmoud Mohamed Dedeb ditt Hamou (hereafter Hamou). "Kashf al-/:Ia 'ilfi al-ta 'rif bi kutub 
al-fatiiwa wa al-nawiizil, 86 (This is a contemporary unpublished work; all 355 pages are 
handwritten) 



Univ
ers

ity
 of

 C
ap

e T
ow

n

131 

A wife requests her husband to divorce her in return for the bridewealth he gave her. 

She nagged him to the point that he, in a moment of fit and annoyance, told her to do 

as she pleases. She left the house within the hour, in her understanding that she was a 

divorced woman.22 Afatwii dated 25 January 1923 speaks of a wife who accepts her 

husband's offer to divorce her, she gave him twenty dirhams and exonerated him 

from the maintenance due to her during her' iddah and his financial duties due to 

their son. She did so without her family's knowledge and managed to conceal it from 

them for a full two years as they would be responsible for her and the child's 

maintenance. The point is she wanted the divorce at any COSt.
23 

A wife and her mother teamed up against the husband even though he accepted her 

conditions that he does not remove her from her hometown, does not marry another 

woman or take a concubine.24 She moved in with he~ mother where he often found 

her in the company of strange men. Another wife divorced herself without requesting 

her husband for a divorce; she simply returned to him the dowry he gave her. 25 

Women lie about their marital status and related matters. A married woman convinces 

a man who had no idea that she was already married to marry her. Another lied in 

front of a qiit;!i that her husband divorced her thrice. She produced no evidence, 

22 'Alin bin 'Umar, Fatwa Ii 'Alin bin' Umar bin Abmad bin Mubammad bin Mubammad Ber fi al­
khul', lHERI-AB, ms 3832, fl. 1 

23 Mui).ammad ai-Tahir Dah, Niizilahfi al-zawaj wa al-Ialiiq, IHERI-AB, ms 1643, fl. 1-2 

24 Al-Bashlr b. 'IIi b. Mui).ammad Dada al-Mukhtari, Fatwiifi al-Ia/iiq, IHERI-AB, ms 4259 

25 Mui).ammad b. al-Mu~taIa b. Ai).mad Baghayogo, Fatwiifi imra 'ah khiila 'at nafsa ha, IHERI­
AB, ms 2931, fl. 1 
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except her insistence that she heard him with her own ears. There are a few such 

cases. 

There seems to be extra-marital affairs. Wives keep company with other men despite 

their husbands' unhappiness and objections. Afatwii speaks of a woman sitting on a 

bed with strange men, possibly not an isolated incident. 26 A man sees another man 

leaving his house and finds dried semen on his wife's clothes. A husband vows to 

divorce his wife if she sits with another man he does not want her keep company 

with. She continued to keep the company of this other man.27 

A woman falls pregnant one year after her husband's absence; she had menstruated 

many times since his absence.28 A few married women, especially during the 1940s 

contracted second marriages while still legally married to their existing husbands. 

Others marry during their' iddah. In a letter a mufti discusses with another mufti the 

case of a husband returning home finding his wife with another man whom the wife 

presented as her husband. 

A wife stipulates that if her husband remains away more than three months on his 

travel she will be divorced?9 A mufti is asked about the correctness of a woman's 

marriage immediately after the birth of her child conceived out of wedlock. 30 

26 Hamou, Kashf al-/:Ia 'il, 47 

27 Ibid, 188,232 and passim 

28 Ibid, 24. That she menstruated indicates that she could not have been pregnant at the time of her 
husband's departure, meaning the child was in all likelihood not his. 

29 Ibid, 111 
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A November 19441atwii tells us of a wife who extracted an oath from her husband 

that he would not so much as speak to another woman she suspected he had affection 

for. He complied and avoided his wife's potential- or illusionary - competitor all 

together. When circumstances forced him to speak to this other woman: her young 

son had burnt, so hearing her screaming he hurried to her tent to lend a hand he 

hastened back to his wife to inform her of what had transpired.31 He only consoled 

her in the face of the calamity and exhorted her to be patient. The hold his wife 

exercised over him is clear. 

We have already mentioned Salama, the wife of "servile" status. Notwithstanding her 

servile status, Salama was from day one not only Dupuis' queen, but his boss who 

knew what was best for him. When he wanted to buy his own house, Salama would 

have nothing of the sort. But even if she did live in his house, he could not, as 

William Seabrook contends, stop her from bossing it. 32 In fact, Salama coerced 

Dupuis into moving back to the city when she moved into one of her houses in the 

centre of Timbuktu. Dupuis wanted to remain in the port town of Kabara on the 

Niger. She convinced him to give up the idea of becoming a Niger fisherman, after he 

left the Catholic mission in July 1904, and to talk to the white French Colonel for a 

job in the administration.33 He carried out her advice - or instructions. 

30 Mal)miid Baghayogo, Niizilah fi sha 'n imra 'ah tazawwajat ba 'd wad' hii min baml fosid, IHERI­
AB, ms 1209, fl. 1. 

31 Al)mad bin AbI al-'Araf, Fatwiifi al-!aliiq, lliERI-AB, ms 4908, fl. 1 

32 Seabrook, w. 1934. The white monk lj/Timbuctoo. London: Harrap, pg. 124 - 126 

33 Ibid, 124 - 131 
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A slave woman plans to kill her master, but he comes to fmd out before she is able to 

execute her plot.34 Thefatwa 's title, "/:1ukm al-mudabbarah ... " (the ruling on the 

mudabbarah ... ) indicates that this slave woman would have attained her freedom 

upon her master's death. She thus had reason to kill him: to expedite her freedom; it 

is possible that he ill treated her. 

The fIrst epigraph is the "advice" of a father to his son regarding the behaviour of 

women. This kind of "advice" is not unique to Timbuktu, but part of the general 

Muslim male-centred discourse on the nature of women. However, that it comes from 

a great scholar such as SIdI Mul)ammad al-KuntI (d. 1826) suggests that women's 

behaviour in Northern Mali was not exactly exemplary, certainly not in line with how 

husbands and men wanted it to be. 

But women suffer abuse and neglect. Nana 'A.'isha's husband, alfo Nul) (a scholar) 

left her without maintenance, clothing and other needs for three years. His 

whereabouts were unknown.35 A mufti is asked about a man who abused his wife 

physically. There are other fatwas on wife battering.36 Tayyibah raised a case against 

her husband 'Abd al-Ral)man for physical abuse, swearing at her and her parents and 

starving her over eleven years.37 Nana charged her husband with injuring her in the 

34 Hamou, Kashf al-bii 'ii, 23 

35 'Uthman bin MuiJ.ammad bin 'Uthman al-KabirI, Fatwiifi al-nikiib, IHERI-AB, ms 3762, fl. 1-2, 
dated 5 May 1866 

36 Hamou, Kash! al-bii 'ii, 112-116 

37 AiJ.mayt bin al-I:Iajj al-Shaykh, Fatiiwlfi zawiij al-t;larar, IHERI-AB, ms 5373, fl. 1 
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neck. He, in turn claimed that she refused him sex and keeps company with the riff­

raff. 38 He also claimed that she left the house angry after he rebuked her for refusing 

him sex and mixing with the wrong crowd.39 A young girl, apparently a slave, is 

raped.40 

A word of caution about the incidents referred to above and the stories that follow 

below is necessary, specifically because a discussion about Muslim women is always 

interesting and contentious. I do not read Timbuktu's marriage and divorcefatwas 

with a hermeneutic of suspicion. My concern is not whether wives in Timbuktu 

resisted patriarchy, male domination, or misogyny or suffered under it. I have no such 

noble aim. To conclude, in light of the above examples, that Timbuktu's women were 

completely in charge of their own affairs is to exaggerate. There are many fatwas and 

colonial records that show wives in Timbuktu at the mercy of husbands and other 

men. However what is clear is that they were protagonists and exercised agency; the 

expressed themselves and made things happen.41 They made choices. 

38 An indication that this husband and his wife were probably from notable families of high social 
standing 

39 Mul}.ammad Mal}.moud ould Cheikh, Fatwiifi sh'an miini'ah al-firiish, IHERI-AB, ms 3187, fl. 
1, dated 2 November 1932 

40 Al}.mad Baba bin AbI al-'Abbas bin 'Vmar, lfukm $iidir fi rajl gha$ab shiibbah, IHERI-AB, ms 
5394, fl. 1-2 

41 Some feminists have long asserted that the personal is political; that power dynamics play out in 
the home and the bedroom, the factory line and the lunchroom, the legislature and the courtroom. 
Power, they argue, is exercised not possessed, is productive, not primarily repressive and should be 
analyzed from the bottom up, not the top down; see, Hirsch, S and Lazarus-Black, M 1994. 
'Introduction', in S. Hirsch and M. Lazarus-Black (Eds), Contested states: law, hegemony and 
resistance. New York: Routledge, 3. Women create opportunities and advantages for themselves 
from being on the margins; see, Davis, N.Z. 1995. Women on the margins: three seventeenth 
century lives. Massachusetts: Harvard University Press, pg. 15. Domination, as Pratha Chatterjee 
points out, always exists within a relationship. However, the dominant never consume and destroy 
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In short, this chapter simply offers a glimpse into the experiences of married women 

in Timbuktu as the fatwiis recorded them, which we "embellish" with our imagination 

as we re-tell their stories here. 

Dhat aI-Jamal and her two husbands: 'Abd aI-Qadir & 'Abd al-Mun'im 

The main story the chapter tells is about a wife who married her two husbands in a 

space of six months in 1945. The story is woven from three separatefatwiis that 

addressed the incident. Of the threefatwiis, I use one as the chief source for reasons 

we will outline shortly, notwithstanding that the two other fatwiis were issued before 

it.42 It is entitled Al-kashf wa al-nabhah fi illJ,iiq al-walad bi al-shubhah (hereafter ms 

5064).43 Its muftI is the renowned scholar, bibliophile, trader in books, prolific author, 

copyist of manuscripts, and historian Ahmad bin AbI al-' Araf (hereafter Bul Arat).44 I 

use it as my chief source because it, alone among the threefatwiis, contains the names 

of the people involved and gives both dates of the wife's marriage to her two 

husbands. Also of the three fatwiis it contains features of a narrative, i.e. it lends itself 

more than the two other fatwiis to the reconstruction of a story. 

the dominated, for then there would be no relation of power and hence no domination; quoted in, 
Amin, S. 2002. Alternative histories: a view from India. Calcutta: SEPHIS, 14. 

42 This I deduce from its author himself, when he says that he issued hisfatwa only after scholars 
discussed and disputed over the two other fatwas. He refers in particular to one of the two fatwas 
that differs in its ruling (with regards to the paternity of the child) with that of other scholars. Only 
then, says its author did he decide to issue hisfatwa as a duty to God. He wanted to show that the 
ruling of this dissenting mufti was wrong according to all the Miiliki works of Islamic substantive 
law. 

43 I thought it best not to attempt a translation of the titles ofthefatwas, admittedly because of the 
difficulty to do so. 

44 His historical works are, Maktiib fl ahammiyyah a/-tarikh (A treatise on the importance of 
history) and Naql al-kawa'in, a chronicle of events in Timbuktu from the year 1509 to around the 
year. 
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I put it into conversation with its two older "sibling" fatwiis for a richer, more 

interesting and embellished narrative to emerge. The two otherfatwiis are "Tanblh al-

ghiijilfi farsh al-' ariish fi a/.zklim lu/.zuq al-walad hi al-firiish" by MuQ.ammad 

MaQ.moud b. al-Shaykh (hereafter ms 5054) and "Fatwatiinfi al-taliiq" by 

MuQ.ammad aI-Tahir Dah (hereafter ms 4903).45 The threefatwiis supplement each 

other; the discrepancies between them add to the richness of our story. In addition to 

our threefatwiis, we look at otherfatwiis that tell other stories. Thesefatwiis and their 

stories complement and embellish our main story. 

The Fatwii 

'Abd aI-Qadir married Dbat aI-Jamal in a religiously binding contract, 
according to how their description. After the consummation of the 
marriage, he remained with her for some time then informed her of his 
intention to travel. She objected to his plans to travel. leaving her behind, 
and said to him, "I need you at all times and under all circumstances". The 
husband replied that he will not remain away for a long time. Dhat al­
Jamal claims that he said to her, "should I remain away longer than fifteen 
days you have the option to divorce yourself. She claims, she waited 
longer than fifteen days then went ahead and divorced herself based on 
what he said to her. There were no witnesses to their conversation; she 
sufficed with her husband's word. The truth is, this woman is ignorant of 
the legal rulings and the laws of the Shari 'ah, as are all of her gender and 
the common people of our day. With the expiry of her' iddah, she 
performed the ceremonial bath according to the custom of her people. 
When it became known throughout the village that her' iddah had ended, 
'Abd al-Mun'irn asked for her hand in marriage. She accepted. He married 
her in a religiously valid marriage. Thus, this woman was first married to 
'Abd aI-Qadir on 12 March 1945. She married 'Abd al-Mun'im on 3 
September 1945. 'Abd al-Mun'im consummated his marriage with Dbat 
ai-Jamal and remained with her a number of months. After an absence of 
about one year the first husband, 'Abd aI-Qadir turned up only to fmd her 
with her second husband 'Abd al-Mun'im. 'Abd aI-Qadir demanded his 
wife from 'Abd al-Mun'im, but the latter refused. How can I leave her for 
you he said to 'Abd aI-Qadir, I refuse to leave her, she is my wife and, 

45 All threefatwiis are from the Al).mad Baba Collection (IHERI-AB): mss 4903,5054, and 5064 
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moreover, she is pregnant with my child"? 'Abd aI-Qadir, however, 
insisted, "She is my wife", he told 'Abd al-Mun'im. 46 

The Story 

138 

On 12 March 1945 (27 Rabl'al-awwal1364t7 'Abd aI-Qadir and Dbat aI-Jamal 

married on their understanding of what constitutes a religiously legitimate marriage 

contract. Their honeymoon seems to have been rather short for no sooner had the 

newly weds settled down and become accustomed to married life when 'Abd aI-Qadir 

informed Dhat ai-Jamal of his intention to travel to Tindouf in Algeria.48 The latwa 

does not state the exact period Dhat aI-Jamal and' Abd aI-Qadir spent together before 

'Abd aI-Qadir travelled - "as long as God willed" is all we are told. However, if we 

calculate the three months Dbat aI-Jamal claims she waited before she divorced 

herself, followed by her' iddah which normally lasts between two and three months 

then count back from the date of her marriage to 'Abd al-Mun' im six months after her 

marriage to 'Abd aI-Qadir, it could not have exceeded one month. This conclusion is 

strengthened by Dhat ai-Jamal's plea, " ... I need you at all times ... " It takes much 

more than a month for a wife to grow tired of her husband. 

Travelling, even for recently married men, was not something unusual by Timbuktu 

standards. People travelled all the time, for commerce, for knowledge and simply to 

46 AiJmad bin AbI al-' Arar al-TaknI, Al-kashf wa al-nabhah fi ilbiiq al-walad bi al-shubhah, 
lliERI-AB, ms 5064, fl. 2-3 

47 3rd month of the Islamic year 

48 Tindouflies twenty days by camel northwest ofTimbuktu. It was established in 1852 and 
rapidly emerged as a major caravan hub and soon became the meeting point of the northern 
caravan crossroads. See, Lydon, On trans-Saharan trails, 155 
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visit their families, which could include other wives and children living outside 

Timbuktu. Tindouf, a mineral-rich area would be an attraction for people seeking jobs 

and wealth especially in the 1940s when times were hard in Timbuktu, as we 

mentioned before. Furthermore, there were interlinking networks of commerce, clan, 

and family affiliation extending from Colomb-Bechar, through Tindouf to Timbuktu 

and Agadez.49 

However, the newly wedded bride (who, in fact, was married before) would have 

nothing of it and protested rather strongly. "Are you leaving me here all alone even 

though I need you under all circumstances" she asked him. He, all out to pacify her, 

told her that he will not be away for a long time and that in case of him delaying 

longer than fifteen days she was free to divorce herself. She waited for what she 

claimed was longer than fifteen days (more than three months according to ms 5054), 

then proceeded to divorce herself. She conducted the divorce as an act between 

herself and her Lord, as is stated in both mss 5054 and 5064.50 As soon as her' iddah 

expired the news spread that Dbat aI-Jamal was "ahumay,,51, i.e. she took a 

ceremonial bath indicating that she was now a free woman. In accordance with the 

49 Baz Lecocq, Unpublished paper (in draft) presented at the 3rd international ABORNE 
conference, University of Witwatersrand, 9-13 September, fl. 7. I obtained the author's written 
permission to quote from the draft (e-mail dated, 12 October 2009) 

50 Ms 5054, fl. 4 

51 A Songhay word meaning the ceremonial bath that a divorced woman takes after the expiry of 
her 'iddah. Another meaning of the word is usurped or taking by force. Interview with Hamou, 
April 2008, Cape Town 
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local custom a divorced woman takes this ceremonial bath after the expiry of her 

'iddah.52 

It was then that Abd al-Mun'im came forward and proposed to her. She gladly 

accepted and they tied the knot on 3 September 1945 (25 Ramacjan 1364)53, two days 

short of six Islamic lunar months from the date of her first marriage to 'Abd aI-Qadir. 

This second and apparently very happy marriage was just over six months old when 

'Abd aI-Qadir, the first husband, returned, rather suddenly, around March 1946, one· 

year since his departure. 

Three Fatwas in Conversation 

Each of the three Jatwas has unique bits of information not found in its two 

counterparts. In the Bul 'ArafJatwa (ms 5064) it is the husband 'Abd aI-Qadir who 

makes the fifteen day condition, to appease OMt aI-Jamal. In other words, OMt al­

Jamal was the passive recipient of the appeasement; she did not say anything and 

apparently accepted the condition. But ms 4903 has Dhat ai-Jamal uttering the fifteen 

day proviso, not as an appeasement, rather as an ultimatum, "If you are away for 

more than fifteen days I divorce myself'. 'Abd ai-Qadir agreed verbally, "he said 

yes".54 In this account she is the first person and active voice. Thus between the two 

Jatwas we have an interesting interplay between the husband's patronizing 

52 Ms 5064, fl. 3 

53 9th month of the Islamic year 

54 Ms 4903, fl. 1 
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appeasement and the wife asserting her right. The two fatwas give two conflicting 

pictures ofDbat ai-Jamal: a submissive appeased wife (for that moment though) and 

an assertive ultimatum-issuing wife. 

In mss 5054 and 4903, Dbat ai-Jamal and 'Abd al-Mun'im are known only as "the 

manlhusband" and the "woman/wife", not by their proper names. Ms 5054 alone 

reveals that 'Abd al-Mun'im, the second husband, and Dhat ai-Jamal were married 

prior to Dbat ai-Jamal's marriage to 'Abd ai-Qadir. They were married for years and 

she gave birth to his children (thefatwa does not say how many). 'Abd al-Mun'im 

then divorced her. During her 'iddah, Dhat ai-Jamal discovered that she was 

pregnant. Their last child was thus born after their divorce. Dhat ai-Jamal stayed 

single for two years following her divorce from 'Abd al-Mun'im before she married 

'Abd aI-Qadir. 55 

Thus 'Abd al-Mun'im, although Dbat ai-Jamal's second husband in thefatwas ofmss 

4903,5064 and 5054 and our story, was Dhat ai-Jamal's original and first husband, 

and again her third husband. Another interesting detail found only in ms 5054 is that 

Dbat aI-Jamal explicitly denied to 'Abd al-Mun'im that she had remarried after their 

divorce when he asked her about her marital status. "She completely denied it to him 

and informed him that she did not remarry". As far as he was concerned she remained 

single since their divorce two years earlier in early 1943. He then proposed to her and 

she accepted. This she did while receiving maintenance from 'Abd ai-Qadir: 

55 Ms 5054, fl. 3 
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[T]he reality is that the travelling husband continued to send her 
clothes and silver. And all this she accepted from him before her 
marriage to the second one and continued to accept it from him 
after her marriage to the second one. All this is affirmed and 
established by impeccable and untainted witnesses. None of this 
was known to the second husband or to anyone of her family until 
the travelling husband returned. 56 

142 

Other than 'Abd aI-Qadir sending her clothes and silver (money) from Tindouf there 

seems to have been no communication, written or via messengers between the couple, 

at least not from 'Abd aI-Qadir. This is apparent from Dhat aI-Jamal's claim that she 

had sent him a telegraph in Tindouf requesting him to return home, but he did not 

respond (ms 5054). At this point, after waiting for more than three months 

(unspecified period in ms 5064), she divorced herself without referring her case to a 

mufti - or the colonial native courts. It was, in the words of the muftis of mss 5054 and 

5064, an act between her and her Lord. 

'Abd al-Qadir's return is treated with slight differences in mss 5054 and 5064 - ms 

4039 pays no attention to his return at all. Only in ms 5064, do the two husbands 

engage in conversation; Dhat aI-Jamal does not speak at all in any of the mss. When 

upon his return, 'Abd aI-Qadir found his wife with 'Abd al-Mun'im, a verbal 

altercation ensued, in both first and third persons. The former demanded his wife 

from 'Abd al-Mun'im who, however, refused, "I shall not let her to you, how can 1 do 

so, she is my wife and is moreover pregnant with my child?" But' Abd aI-Qadir 

56 Ms. 5054, fl. 3 
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insisted, "The woman is my wife, the talked-on wife is mine". The altercation soon 

led them to Timbuktu's muftis. 

The second husband ('Abd al-Mun'im), Dhat aI-Jamal, and her family all feature in 

the ensuing conversation in the third person in ms 5054. 'Abd al-Mun'im and the 

family, seemingly shocked and surprised, confronted her to clarify the situation and 

explain how she married him while she was still 'Abd al-Qadir's wife. Ms 5054 

relates their internal conversation, "They claim that she claims that her husband told 

her the day he travelled that should he not return within fifteen days the matter is in 

her hands." 

The discrepancies, few as they might be, between the three fatwas are telling and 

significant. Put together they allow for a richer reconstruction ofOMt aI-Jamal's 

story embedded in the threefatwas. The threefatwas are, however, agreed on two 

issues. One, that there were no witnesses to what was said in the alleged conversation 

between OMt aI-Jamal and' Abd aI-Qadir. And two, as a corollary of one, the fifteen 

day proviso is made by all three muftis to be purely Ohat aI-Jamal's claim, "they 

claim that she claims (ms 5054); as she claims (ms 4093); she says (read, claims) that 

he said to her husband (ms 5064)". 

'Abd aI-Qadir did not corroborate her claims, although he did not explicitly deny that 

he uttered the fifteen day proviso. That he demanded his wife from 'Abd al-Mun'im 

(ms 5064) was an implicit repudiation of her claims. "When the husband returned 
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from his journey he affIrmed that she was his wife and rejected the alleged proviso 

she cited; the women was unable to substantiate her claim" (ms 5054). 

Thus all three our muftfs hold, implicitly and explicitly, that' Abd aI-Qadir neither 

issued nor accepted the fifteen day proviso. It was all the making of Dhat ai-Jamal. 

They differ only in so far as they appraise her action and claims of the fifteen day 

proviso. Bul 'ArM (ms 5064) excuses her since she, like the rest of her gender and the 

common people, was ignorant of Islamic law. In his view, she in all likelihood 

misunderstood her husband, imagining that he told her to divorce herself after the said 

period. 57 Mul)ammad ai-Tahir, the author of the ms 4903fatwa seems neutraL There 

is nothing in hisfatwa that conveys his diagnosis/appraisal of her intention. As for 

Mul)ammad Mal)mud b. al-Shaykh, the muftf ofms 5054, he incriminates her 

implicitly. But who is Dhiit ai-Jamal? 

Dhat a/-Jamal between the Lines 

Who was Dhiit aI-Jamal? What do our sources tell us about her? Her story is not an 

easy one to reconstruct. Despite the helpful bits of information the three fatwas 

contain, they lack details such as the age, social status, profession, etc. of Dhat al-

Jamal and her two men. As happens with allfatwas, our three muftfs omitted such 

57 This androcentric attitude on the "inferior" nature of a woman's knowledge and memory can be 
traced back to the early Muslims. For example, when a woman informed the second Caliph of 
Islam, Umar b. al-Khattab that the Prophet Muhammad told her as an irrevocably divorced woman 
she is not entitled to maintenance from her former husband during her waiting period, 'Umar 
rejected her report. "We will not discard the Book of God or the way of our Prophet for the word 
of a woman who might have preserved or have forgotten; Muslim bin al-QushayrI al-NayshabiirI. 
1988. $a/:if/:z Muslim hi shar/:z al-Nawawf, vol. 5. Cairo: Dar al-Ghad al-'ArabI, pg. 55. 
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details. A comparison of ourfatwas to, for example, the sources Natalie Zemon-Davis 

used in her reconstruction of the Martin Guerre story immediately demonstrates this 

problem with our threefatwas. Davis describes her main source as one that combines 

features of a legal text and a literary tale leading us into the hidden world of peasant 

sentiment and aspiration. We cannot say that about our threefatwas. 

Age 

Although the threefatwas do not give us Dhat ai-Jamal's age, we can, however, 

attempt to calculate her age at the time the incident transpired around March 1946. 

Focus on Dhat ai-Jamal's age is important as it allows us to reasonably assume that 

'Abd al-Mun'im married her a second time in 1945, two years after their divorce, 

because she was still relatively young. In other words, 'Abd al-Mun'im would not 

have married her if she, in addition to other factors as we will see, was not relatively 

young. 

Women in Timbuktu and the region, according to the sources, written and oral, 

married young. 58 Thus we can put Dhat ai-Jamal's age at the time of her first 

marriage to 'Abd al-Mun'im between fifteen and twenty. Ifwe assume her first 

marriage to 'Abd al-Mun'im around 1935, it puts her birth somewhere between 1915 

and 1920.59 The possibility of 1935 is reasonable as, according to ms 5054, Dhat al-

58 A 1958 domestic dispute involves a husband and his twelve year old wife from the Tuareg Kel el 
Horma tribe whose girls reportedly marry at a young age.Tribunaux de Tombouctou, Justice de 
paix diverses affaires et correspondances Cercle de Tombouctou 1946-1959 ART M 30; Justice 
indigene: etats desjugements et extraits des registres d'ecrou cercle du Tombouctou, 1903 -1920, 
ANM 2 M 149. In 2006 I spoke to a man whose wife was fifteen at the time of their marriage. 
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Jamal remained married to 'Abd al-Mun'im for a few years during which she gave 

birth.60 The period between 1935 and 1943 counts for a few years and was sufficient 

for Dbat aI-Jamal to have given birth. Thus when 'Abd al-Mun'im married her for the 

second time in 1945, she was at most thirty years old. 

Nomenclature 

Her name, Dhat ai-Jamal (ms 5064), is another interesting factor that allow us, with a 

modicum of our imagination, to reconstruct this remarkable woman's story. The 

name DMt ai-Jamal literally means possessor of beauty, from which one can assume 

that she was a beautiful woman.61 The name is not common in the region.62 It is not 

clear whether it was her birth name or her nickname.63 If it was her nickname then 

she most certainly was a beautiful woman. It is equally possible that her birth name 

was authenticated by her looks. A name, whether given at birth or later, is a living 

word that conveys a unique message. It reflects the desire of the person who gives the 

name for the named to embody the meaning of the name. 64 

59 Ms 5054, fl. 3 

60 Ibid, fl.3; Dhat ai-Jamal was in fact pregnant at the time of their divorce. 

61 S.D. Goiten shows (in the context of the Cairo Jewish community of the High Middle-Ages: 10th 

_13th centuries CE) that it was a natural expectation that girls should be beautiful and since names 
have magical power numerous names describe the newborn as a paragon of beauty. There is no 
reason to think that it was not the same in Timbuktu. See, Goiten, A Mediterranean society, 318 

62 Interview with Hamou, 22 October 2008, Timbuktu 

63 It is possible that Bul 'Araf used it merely as a pseudonym in order to conceal her identity. 

64 As S.D. Goiten shows, Jewish parents, especially mothers, of Egypt of the High Middle Ages 
(lOth to 12th centuries CE) gave their daughters names such as Sit! al-kull (mistress who rules over 
everyone), Sit! al-niis (mistress over mankind), and Silt a'diihii (mistress of her enemies) to show 
that a woman was not synonymous with frailty. Sit! al-kull makes life so miserable for her husband 
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Dhat ai-Jamal's beauty, real or assumed, is fundamental to my telling her story. I 

imagine her as a beautiful woman all the same. In andocentric religious discourse, a 

beautiful woman is looked upon with caution and suspicion.65 Did Dhat ai-Jamal 

exploit her beauty to manipulate the situation and juggle with two husbands? Was her 

beauty for her a tool that granted her power? I want to imagine the affirmative. This is 

plausibly explained by both husbands' continued love for her notwithstanding her less 

than honest behaviour. 'Abd aI-Qadir retained her as his wife, despite her, as we will 

show, lying about him. 'Abd al-Mun'im took her back as a wife more than two years· 

after their divorce, despite her having lied (ms 5054) to him as well. He, as I will 

show later, could not have been ignorant of her marriage to 'Abd aI-Qadir. He 

willingly allowed himself to be duped, because he wanted to be with her, at all cost. 

Simpleton or Manipulator 

The manner in which Dbat ai-Jamal dealt with her situation is interesting indeed. Did 

she misunderstand her husband about the fifteen day proviso? Or did she invent the 

fifteen day proviso when she conceived of, and executed, her arbitrary decision to 

repudiate 'Abd aI-Qadir? Was not her objection to 'Abd al-Qadir's travel and her 

saying, "I need you at all times" intended, in reality, as a premonition and 

justification of what she intended to embark upon? In other words, was she a victim 

that he preferred to divest himself of all his possessions rather than keep her. Goiten, A 
Mediterranean society, 265-266, 316 - 317 and passim 

65 Was it not the beautiful Delilah who overpowered the all powerful Samson to reveal the secret of 
his strength? Was not the beautiful Helen the cause of the war between the Greeks and the 
Trojans? Muslim jurists advised against marriage to an excessively beautiful woman, see for 
example, Zul}.ayII, W. 1989. Al-jiqh al-islamlwa adillahtuh, third edition vol. 7. Damascus: Dar al­
Fikr, pg. 9 
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of her own misunderstanding or did she exploit her husband's absence to act in the 

way she did? We are inclined to see Dhat aI-Jamal as a skilful manipulator. 

Dhat aI-Jamal prepared her husband and society - and unwittingly, a reader in the 

future - well for what was to come. It is almost too good to be true that a woman in a 

city such as Timbuktu in 1945 could extract either passively (ms 5064 and 5054) or 

actively (ms 4903) a fifteen day proviso from her husband to be back from his travels. 

She could not do so, unless she had preconceived plans. Tindouf, where 'Abd al­

Qadir travelled to, is situated twenty days journey by camel north west of Timbuktu. 

Thus, it takes forty days for a trip from Timbuktu to Tindouf and back. He was 

unlikely to have travelled by automobile. Returning one year later was not a terribly 

long period taking into account the duration of the trip from and to Timbuktu, 

difficulties along the road, and 'Abd aI-Qadir probably working or trading in Tindouf. 

From ms 5054, the second conclusion is more plausible. Her denial to 'Abd al­

Mun'im that she had remarried after their divorce; her faithful acceptance of the 

clothes and silver that' Abd aI-Qadir sent from Tindouf, before and after her marriage 

to 'Abd aI-Qadir attested to by scrupulous witnesses; her sending him a telegram in 

Tindouf, and concealing the two latter points from both 'Abd al-Mun'im and her 

family, are not accidenta1.66 They are indicative of a woman who carefully charted 

her course of action. Such is not the behaviour of an ignorant wife. 

66 Ms 5054, fl. 3 
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The resemblance between Dhat ai-Jamal and Bertrande de Rols ofthe sixteenth , 

century Martin Guerre story is striking.67 Both women had two husbands, both their 

legal husbands had left home, and both women had children from their second 

"husbands" - Dhat ai-Jamal was pregnant at the time of' Abd al-Qadir's return to 

Timbuktu. As striking, however, are the differences. The physiognomic resemblance 

between Bertrande de Rols' husband Martin Guerre and Arnaud du Tilh, the man who 

presented himself as Martin Guerre, fooled not only Bertrande, but also Martin 

Guerre's family. The same did not apply for 'Abd aI-Qadir and 'Abd al-Mun'im. 

Martin Guerre had been missing for eight years and all contact with him was lost. 

'Abd aI-Qadir was away hardly three months and still in communication with Dhat 

aI-Jamal. 

It is on the basis of the differences that the argument for Dhat ai-Jamal as an 

accomplice in this case has, afortiori, greater merit than Natalie Zemon Davis's 

argument for Bertrande de Rols as an accomplice. What the threefatwas, specifically 

ms 5054, point to should be inescapable to any reader. The two muftis' (mss 4903 & 

5064) exoneration ofDhat ai-Jamal is supported only by their andocentric belief that 

all women are ignorant ofIslamic law. In short, ifBertrande could be excused for 

being duped, the same cannot be said for Dhat ai-Jamal. 

67 Davis, N.Z. 1983. The return o/Martin Guerre. Massachusetts: Harvard University Press; 
Finlay, R. 1988. 'The refashioning of Martin Guerre', The American historical review, 93,3, pp. 
557 - 571; & Davis, N.Z. 1988. 'On the Lame', The American historical review, 93,3, pp. 572 -
603 
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Defective intelligence68 

There is another prism from which to view Dbat ai-Jamal's action and attempt to 

determine her innocence or cUlpability: women's knowledge ofIslamic law. Simply 

put, if she had knowledge of Islamic law, specifically on divorce, then she was 

culpable. However, if she was ignorant of Islamic law, as all women are according to 

muftlBul 'ArM(ms 5064), then she was innocent. 

Interestingly, Bul 'ArM accorded Dhat aI-Jamal a voice, switching between her and 

'Abd aI-Qadir, ("she says to him ... her husband answered her ... his wife Dhat al-

Jamal says that he said to her ... the wife said that she remained for a period longer 

than fifteen days,,).69 His aim though is not to accord her a voice, but to show her 

ignorance of Islamic law by condescendingly and patronizingly reporting her claims 

or explanation of events. In other words, Dhat aI-Jamal's literal understanding and 

acceptance of her husband's words, as sufficient to divorce herself, were for the muftr 

an indication of her ignorance ofIslamic law. This fact, he emphasises, is affirmed by 

the absence of witnesses both when the alleged conversation took place and when 

Dbat ai-Jamal executed the divorce. Witnesses, all males of course, would, whatever 

68 My usage of this sub-title is deliberate and meant to be provocative. It comes, of course, from a 
tradition ascribed to Prophet Mui).ammad regarding the religiosity and intelligence of women 
compared to that of men; it says, "Women are defective in intellect and religion". It was said to 
him (the Prophet), "0 Messenger of God, how are they defective in religion"? He said, "They 
remain in their homes, not praying neither fasting [during menstruation] for halftheir lives" and 
"how are they defective in intellect"? He said, "Is not the testimony of one man equal to that of 
two of them?" See, Zui).aylI, W. 1996. U~iil al-jiqh al-islami, second edition, vol. 1. Damascus: 
Dar al-Fikr, pg. 361. Muslim b. Al-Qushayri al-Nayshabiiri. 1988. Sa/fib muslim hi sharb al­
Nawaw'i, vol. 2. Cairo: Dar al-Ghad al-'Arabi, pp. 65-66. 

69 Ms 5064, fl. 3 
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'Abd aI-Qadir said (or did not say), have explained to Dhat aI-Jamal what he really 

meant. 

Bul 'Arar's reference to the common people "ahl waqt ha" and the female gender 

"jinsiha" reinforces this notion, only this time it includes some men too. In general, 

the 'ulama' find it necessary to dismiss the laity's violations of religious laws as the 

result of their ignorance. This is Bul 'Arafs attitude in this and at least two other 

cases.70 Bul 'Arafs description of Dhat aI-Jamal, all women, and the laity as a whole, 

as ignorant ofIslamic law, quite possibly an indication of Dhat aI-Jamal's case not 

being an isolated or novel event in Timbuktu. In other words, incidents of the kind 

did occur before in Timbuktu. The lay people of Timbuktu, I imagine Bul 'Arar 

saying, are always busy with such abominable deeds and behaviour before, during my 

time and will be after my time. 

Bul 'Arafs intention was however not to condemn Dbat aI-Jamal, women and the 

laity or to call into question their religious commitment and devotion. Rather, it was a 

hermeneutical tool to show them as innocent in their violations of Islamic law and 

absolving them of religious accountability on earth. The voice he gave Dbat aI-Jamal 

amounts to an implicit proclamation of her innocence. She was not to be held 

responsible and accountable for embarking upon an illegal divorce and thus finding 

herself married to two husbands simultaneously. Her ignorance was due both to the 

70 See, Al}mad bin AbI al-'ArM, Fatwafi al-!alaq, illERI-AB, ms 4907, ms 5203, ms 4908, etc. 
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devil that led her astray to do this proscribed and repugnant act as well as the tool of 

mercy that absolved her from any accountability. 

We may ask though, whether Dhat aI-Jamal was really ignorant ofIslamic law as Bul 

'Arafwould have us believe, and therefore innocent? I suspect that Dbat aI-Jamal 

used her alleged ignorance of Islamic law to divorce her husband and to escape 

religious and legal accountability.71 On the contrary, her "superficial understanding" 

and doing things in the absence of witnesses were not, contrary to Bul 'Araf's 

diagnosis, indicative of someone ignorant of Islamic law, but exactly of someone who 

had knowledge ofIslamic law, if only some. Her claim of the absence of witnesses 

suited her well for then she could put anything into 'Abd al-Qadir's mouth. Their 

presence would have thwarted her plans. 

'Abd al-Qadir's vehement denial of the fifteen day proviso upon his return one year 

later strengthens this argument. Wives do not simply divorce themselves then observe 

their 'iddah and not involve anyone, not in the least their families. Dhat aI-Jamal's 

invention of the fifteen day proviso, either at the time she divorced herself or when 

'Abd aI-Qadir returned, shows her knowledge of Islamic law. When she linked her 

divorce to the fifteen day proviso, Dbat aI-Jamal appropriated a tool in Islamic law 

known as ta'llq al-!alaq.72 None of the threefatwas, however, made provisions for 

71 In, The possession at Loudun, Michel de Certeau raises the possibility that a group of nuns, 
brutally exorcised at Loudun in 1632, actually played along in their alleged possession in order to 
live out their "wild" inner life of sexual desire and hidden malice. Davis, N.Z. 2008. 'The Quest 
for Michel de Certeau', The New York Review (May 15, 2008), pp. 57-58 
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Dhat aI-Jamal to tell her story in the first person. They suffice with the third person 

narrative: "they claim that she claims; she claims, etc." 

Who needs' Ulama' ? 

Why did Dhat aI-Jamal not go to the 'ulama' to terminate her marriage to 'Abd al-

Qadir, but terminated it herself. She shunned all legal authority: Islamic and colonial. 

Her action goes against the conventional way of how such things are done in a 

Muslim society. Ordinary Muslims - in Timbuktu and elsewhere - refer their 

religious questions and existential concerns to the 'ulama' for only they can dispense 

with guidance. But ordinary people also know when it is not in their best or vested 

interest to consult the 'ulama' at all or a particular mufti or qat;li. To the extent that a 

lay person anticipates the 'ulama' will not lend himlher a favourable ear and rule in 

their favour, to that extent s/he will not consult them or the particular mufti. 

There is a reasonable basis to assume that this was the situation in Dhat aI-Jamal's 

case. She must have anticipated an unfavourable response from Timbuktu's 

'ulama'. It is difficult seeing the 'ulama' of her day agreeing to divorce her from 

her husband, as his whereabouts were known (ms 5054) and because his absence 

was less than six months. Divorce is, according to classical Islamic law, the right 

of the husband alone. The legal dictum "al-falaq hi yad man akhadha hi al-saq" 

(lit. divorce is in the hand of him who takes hold of the leg) is indicative of that 

72 Ta'liq al-!aliiq is when a husband makes divorce contingent upon something happening in the 
future. For example the husband says to his wife, "if you speak to a particular person, you are 
divorced" or "when you travel to your hometown tomorrow"; al-Zui).aylT, AI-fiqh al-is/iimi, vo!.7, 
444. 
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The assumption that she consciously avoided the 'ulamii' is strengthened by the 

fact that she did not refer her case to the native courts, although she had access to 

it. By 1946, Timbuktu's Muslim population were increasingly using the native 

courts. If indeed Dhiit aI-Jamal's failure to refer her case to the scholars was 

informed by such a fear then she was probably not off the mark. 'Ulamii', as we 

will see later, can be lethal when it comes to the misdemeanours of the common 

people. But she not only divorced herself with no one present, "an act between 

herself and God", she observed her' iddah all by herself, not telling anyone. Why 

would she not want anyone to know? After all, 'Abd aI-Qadir had, as she would 

later claim given her the option of divorce should he not return within fifteen days. 

Playing two Love Smitten Husbands 

Dhat aI-Jamal was confident - and right - that both "husbands loved her. Their love 

for her was her trump card that allowed her to emerge unscathed and totally innocent 

from her adventure as a two-timer. The two men, rather "husbands", one all but 

cuckolded, the other about to loose her, put up a spirited defence for her. No sooner 

had they encountered one another (ms 5064) when a verbal altercation ensued; a 

73 AI-Amin, M.H. 1999. Maqa~id al-shari'ah, in Qa4liyii islamiyyah mu'ii$arah magazine, pg. 58 
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struggle for her love. Although physically present Dhat ai-Jamal was all but absent 

from the discussion. She was the Beauty in all of this and each one of them the Beast, 

hence each husband reserved his energy to defeat the other fighting tooth and nail to 

live happily ever after with her. It began as a tale of two beastly men's love for, in 

both their views, one pure and innocent woman. 

Starting the offence, and in anger, the defacto cuckold 'Abd ai-Qadir screamed at 

'Abd al-Mun'im: "Give me back my wife now; I want my marriage restored to how it 

was before I travelled". 'Abd aI-Qadir loved Dhat ai-Jamal too much to give her the 

cold shoulder, so unlike the treatment Martin Guerre meted out to his wife Bertrande 

de Rols.74 What, other than love, explains his sudden return to Timbuktu? There is 

nothing to suggest that he would not have lengthened his by then year stay in 

Tindouf. Only a traumatic event such as being divorced from the woman he loved so 

much and her marriage to another man would have forced him to return in such a 

hurry. Someone must have informed him of what transpired. Could it have been one 

of our impeccable witnesses?75 

He must have recalled the happy, admittedly short, times they enjoyed together before 

he travelled while arguing his case. Of course, he made no reference to a fifteen day 

proviso throughout all this. Ifhe did tum to Dhat ai-Jamal it was to remind her how 

much he loved her. Did he not faithfully send her silver and clothes every month from 

74 Davis, The Return of Martin Guerre, 86 

75 See, Davis's thoughts on what prompted the original Martin Guerre to return to Artigatjust at 
the moment that his impostor double's trial was nearing its end, Davis, The return of Martin 
Guerre, 82 - 84 
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Tindouf? In that he was telling 'Abd al-Mun'im that he was a responsible husband 

who took care of his wife even while away. 

'Abd al-Mun'im, just as in love with Dbat aI-Jamal was equally vociferous. "How 

can I and why should I let her go to you? She is my wife and moreover she is carrying 

my child" he responded defiantly. He in all likelihood reminded 'Abd aI-Qadir that he 

abandoned her for one whole year, after promising that he will be back in fifteen 

days. That was not the characteristic of a responsible, caring husband. 

As for 'Abd aI-Qadir sending her silver and clothes, he ('Abd al-Mun'im) could do 

the same and more, and probably boasted that he did. Dhat aI-Jamal needed love and 

she found that love in him, he passionately stated. He must have reminded 'Abd al­

Qadir that he gave Dhat aI-Jamal the option of divorce should he not return within a 

certain period (mss 4903 & 5064). He put it to 'Abd aI-Qadir that Dbat aI-Jamal was 

legally divorced and therefore single at the time he married her (ms 5054). "Our 

marriage" he insisted, "is correct and valid in the eyes of Allah, her family and all the 

people. You have nothing but yourself to blame. So leave me and my wife, to be". 

The discussion was long and soon involved Dbat ai-Jamal's family and other people. 

Naturally, some people, on the basis of the respective arguments and evidence (or 

absence of evidence), personal friendship, family or tribal loyalty supported' Abd al­

Qadir while others sided with 'Abd al-Mun'im. Finally, they all: 'Abd aI-Qadir, 'Abd 

al-Mun'im and Dbat aI-Jamal's family turned to her for clarity. She was prepared: 
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"my husband made me a condition the day he travelled that if he is not back within 

fifteen days then the matter is in my hands" she said. Unlike Bertrande de Rols, who 

trembled and wept, embraced her husband and begged for his pardon for her faule6
, 

Dhat aI-Jamal stood firm, and she showed no weakness nor invited sympathy. She did 

nothing wrong. She told them repeatedly that she waited much longer than the fifteen 

days, in fact a little over three months for him to return. Only then did she proceed to 

divorce herself. 

'Abd aI-Qadir, of course, denied the fifteen day proviso. How could he make or 

accept such a ridiculous and unrealistic condition when he knew well, as a seasoned 

traveller, that the trip alone from Timbuktu to Tindouf takes twenty days. In other 

words, his travel from Timbuktu to Tindouf alone would take longer than fifteen 

days. On her side, although unable to substantiate her claim, Dhat ai-Jamal was 

adamant that he did issue the proviso (ms 5054). 

MuftIS to the rescue - anyway 

It soon became clear that the matter would not be resolved without higher 

intervention. Finally the case reached the ears of the 'ulamii' - as was bound to 

happen in a city of scholars such as Timbuktu - and the ears of the colonial authorities 

(ms 5064). The 'ulamii' were uninvited intermediaries for Dhat ai-Jamal and 'Abd al­

Mun'im, but heartily welcomed by 'Abd aI-Qadir. The guardians ofIslamic law and 

7~avis, The return of Martin Guerre, 82 
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its moral code acquainted themselves with the case and expressed their verdicts. It is 

only after their "interference" that' Abd al-Mun'im backed down; he had no choice. 

The motives of a bigamist 

We have established that Dbat aI-Jamal was not ignorant oflslamic law and therefore 

not a victim. In short, she was guilty of manipulation and bigamy. However, her 

manipulation was not that of a self-centred woman, of an unrepentant bigamist, or 

someone given to promiscuity. She did not simply count on her beauty and charm in 

and for themselves to 'bag' two husbands - or any other husband she wanted. Her 

beauty was a tool. Rather her manipulation was informed by the need of a wife for 

her husband at all times; not an unfair motive indeed. 

Dhat aI-Jamal needed a life companion for herself, for friendship, love and sex, 

emotional support, in addition, of course, to financial support. In short, what any 

spouse "naturally" wants from his/her partner. Her words, "I need77 you at all times 

and under all circumstances", say it all.78 In her case, need was certainly not financial 

only; besides, 'Abd aI-Qadir did send her money from Tindouf regularly (ms 5054). 

Her voice is an implicit complaint conveyed in what seems to be an affectionate tone 

of love? It is not terribly unlike Brutus's wife Portia who complains of being shut out 

of her husband's inner life making her feel like a whore.79 Dbat aI-Jamal refused to be 

77 Emphasis mine 

78 Ms 5064, fl. 1 

79 Greenblatt, S. 2004. Will in the world: how Shakespeare became Shakespeare. London: 
Jonathan Cape, pg. 128 
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her husband's harlot, although he faithfully sent her maintenance, as a religious 

obligation. Our story thus starts out very affectionately and then progresses into 

disillusionment, unilateral divorce and finally into another marriage. She loved' Abd 

aI-Qadir, but only if he was present in her midst all the time. 

She spoke up and argued her case. Whether the fifteen day proviso came from her or 

from the husband it would not have been stated had she not protested and challenged 

his decision to travel. Her words, "I need you at all times" challenged two religiously 

sanctioned social norms of Muslim societies regarding the position of wives in a 

marriage. First, she challenged his 'right' as a husband to travel anytime, i.e. 

husbands go and come as they like and are not in need of their wives' approval, as 

long as they see to their wives' financial needs. 80 Secondly, she challenged - a even 

greater taboo - the notion that sex is the right of the husband only and that wives 

merely serve their husbands' sexual needs. Dhat aI-Jamal refused to be a passive 

partner in their sexual relationship. 

Bul 'Arafs description, of her verbal objection to 'Abd al-Qadir's travelling and 

leaving her, though she needs him, as an intended expression (bi lisan a/-bal) and as 

the silent language (wa lisan a/-maqal) is instructive and interesting. It conveys a 

sense of it being a common verbal response of wives in Timbuktu to their travelling 

husbands. This ought not to be strange given that husbands travelled frequently and at 

80 The classical Islamic law ruling is that a wife has no right to push for the tennination of 
her marriage in the case of a missing husband however long the period as long as he 
provided for her financially or that he has to be missing for four years before a qik;lf can 
annul or repudiate the marriage. See, Al-Zul}.aylI, AI-fiqh al-islami, vol. 7, 532-534 and 643-
644. Through her action, Dbat ai-Jamal defied this ruling. 
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times for long periods. In other words we imagine that Dhat ai-Jamal's words 

(complaint or ultimatum) were not novel to Timbuktu and that wives before her had 

already said them. It might well be that no wife before Dhat ai-Jamal (and under her 

exact circumstances) divorced herself, but that they did speak to their husbands is 

highly probable. 

Another plausible motive of Dhat ai-Jamal was that she needed a father for her 

children. As we know, she was barely married for three months when' Abd aI-Qadir 

travelled and before that a single parent for two years. There is thus good reason to 

believe her claim that she waited for three months on 'Abd ai-Qadir before she 

proceeded to terminate their marriage and very hastily marry 'Abd al-Mun'im 

thereafter. She could not see herself without husband a second time. In hindsight, she 

was right, as 'Abd ai-Qadir remained away for one full year and she had no 

knowledge or hope of him returning at any known time. Her marriage to 'Abd al­

Qadir, then, was one of necessity. She was two years without a husband, her children 

were in need of a father, and she had various needs. 

Since she and 'Abd aI-Qadir spent less than a full month together before he travelled, 

she in all probability thought of the possibility of her being pregnant. If it turned out 

that she did conceive then she did not want her unborn child to be "fatherless". The 

eagerness with which she accepted 'Abd al-Mun'im's proposal seems the logical 

thing for a woman in need of a father for her children. 'Abd al-Mun'im was, after all, 

the biological father of her other, still relatively young, children (ms 5054). The 
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family was complete again and she fell pregnant within a month or two of her 

marriage to 'Abd al-Mun' im. The child was not yet born at the time of 'Abd al­

Qadir's return six months after her marriage to 'Abd al-Mun'im. And when her 

marriage to 'Abd al-Mun'im was annulled and her and 'Abd al-Qadir's marriage 

restored, Dhat ai-Jamal was assured of her children always having a father, 'Abd al­

Mun'im or 'Abd aI-Qadir. 

To the end, DMt aI-Jamal firmly held that she was a divorced woman claiming that 

'Abd aI-Qadir had delegated to her the right to divorce ifhe failed to return from his 

travels within fifteen days. However, neither the muftI nor' Abd aI-Qadir, on his 

return, lent any credibility to her claim. 'Abd aI-Qadir all but denied the alleged 

conversation around the fifteen day proviso. He could as there were no witnesses. 

And even if all three muftIs implicitly accepted that the husband could have uttered 

those words they dismissed her claim explicitly and implicitly as that of a woman, 

like the rest of her gender, ignorant of the laws ofIslam. 

The Unknown Female 

Although we decisively dismissed it above and will do so below there is a possibility 

that 'Abd al-Mun'im did not know of Dhat ai-Jamal and 'Abd al-Qadir's marriage. 

He therefore believed DMt aI-Jamal when she told him she had not married after their 

divorce. "He asked whether she was married or not? She completely denied and 

informed him that she had not remarried at all since their divorce" (ms 5054). But 
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how is it possible that a man in a small town such as Timbuktu ends up marrying a 

legally wedded woman? 

A plausible answer can be found in what is almost an axiom with regards to women 

in some parts of the Muslim world with its diverse religious communities regarding 

intermingling of the sexes. According to this notion, men are supposed to know only 

the women oftheir household and extended family.81 The tradition, ascribed to 

Prophet Mul)ammad, that a woman's prayer in her house is better than prayer in 

congregation gives the notion its religious basis and garb. The understanding of this 

tradition is that women should not be seen, let alone be known. Put differently, and 

with much oversimplification, women were unknown to men outside their household 

and extended family. An implication of the "unknown" woman was that a man 

outside a woman's household or immediate extended family would not know her 

marital status. It is then possible for such a man to marry a married woman if she does 

not inform him of, or lies about, her marital status. 

MuqaddisI, the thirteenth century Muslim traveller from Jerusalem wrote that in Cairo 

every wife has two husbands.82 That MuqaddisI was exaggerating is clear. However, 

the fundamental question is how it was possible at all for a married woman in a 

Muslim society, whether strict or relaxed, to contract a second marriage. It does not 

seem to be in the "nature" of men to knowingly and happily share their woman (wife) 

81 Goiten shows this social-religious rule was operative in Mediterranean Jewish communities of 
the High Middle Ages. Goiten, A Mediterranean society, 313 

82 Goiten, A Mediterranean society, 322 
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with another man in matrimony.83 A husband might acquiesce to his wife having an 

illicit sexual affair with another man, but would not contend with this other man as 

her husband. In his compilation on marriage and sex in the Muslim world, al-Raghib 

al-I~fahanI, the famous $u/i, linguist, and philosopher, gives clear examples of 

husbands who knew and approved of their wife's affairs with other men, sometimes 

in their presence. 84 

Alatwa by the twentieth century Timbuktu muftf, Mul}ammad ai-Tahir Dah dealt 

with such an occurrence. A man met a married woman on a riverboat on the Niger 

somewhere near to Timbuktu, whom he, of course, could not know. Naturally, he also 

did not know that she was married. The woman requested him to marry her. He at 

first refused, but soon accepted. The marriage was rather short lived for even before 

they disembarked from the riverboat he divorced her. After they disembarked and he 

visited some of the villages he came to hear that she was married. He began a 

protracted search for her, but could not fmd her. She went into hiding, the latwa tells 

us. When finally she was found, she refused to speak, "she did not confess to 

anything nor did she deny.,,85 For this woman being "unknown" and ignorant allowed 

her to benefit in more than one way: she gained a husband, was given a dowry, and 

escaped legal retribution. 

83 During my stay in Egypt (1989-1998), I more than once read of married women who contracted 
subsequent marriages. In one case of a university lecturer was married to seven husbands. 
Apparently none of them knew that she was married. 

84 A1-I~fahanI, Raghib. 2007. Al-nikiib wa al-jinsfi al-turath al-'arabf. A1-Man~iirlyyah-Lebanon: 
Kitabuna, pp. 112-113 

85 Mul}.ammad al-Tahir al-An~arI Dah, Maktub fi sha 'n irnra 'ah tazawwajat bi rajulfi safinah rna 'a 
annahii kiinatfi 'i$rnah rajul akhar, llIERI-AB, ms 1233, fl. 1 
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Collective Collusion 

Two 1904 fatwas tell us of the marriage of a woman to her milk brother in one of 

Timbuktu's surrounding villages. According to Islamic law, children of different 

parents suckled by the same wet-nurse become siblings by virtue of milk kinship. 

They are prohibited from marrying one another in the same way as blood siblings 

are.86 From the description of the incident in the two 1904fatwas, we can make an 

argument for possible collusion between Dhat ai-Jamal, her family and 'Abd al-

Mun'im in this affair.87 The twofatwa-sources state explicitly that collusion was at 

work in this marriage of milk siblings. Before we come to the case, we look at 

elements in Dhat al-Jamal's case that implicitly point to collusion. Ms 5054 states, 

When the second [husband] and the people (her family) asked her 
about her divorce from her fIrst husband they claim that she 
claimed that her [fIrst] husband stipulated to her the day he 
travelled that if he does not return within fIfteen days, the matter is 
in her hands ... She waited more than three months and send him a 
telegraph in Tindouf, but he did not reply ... She then divorced 
herself and observed her' iddah in solitude. When her' iddah 
expired, she made it known to the other man that she is free to 
marry. 

If we accept collusion in Dhat ai-Jamal's case, as I will attempt to show, then she was 

not the sole guilty party of her bigamist marriage. 'Abd al-Mun'im and her family all 

had their hands in the pie. The apparent meaning of this extract is that Dhat ai-Jamal's 

family had no knowledge of the fIfteen day proviso, her subsequent self-administered 

divorce and 'iddah. However, despite ms 5054's apparent wording, her family's 

alleged unawareness of the fIfteen day proviso, her self-administered divorce and her 

86 Qur'an 4: verse 23; Malik b. Anas. 1985. Kitiib al-muwatta'. Beirut: Dar al-Afiiq al-Jadldah, pg. 
505 

87 We confine ourselves to only one ofthefatwiis, in this case the originalfatwii 
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She lived for two years in her father's house after her divorce from 'Abd al-Mun'im. 

Nothing in the threefatwiis suggests that her marriage to 'Abd ai-Qadir was secretive. 

How then, did they allow her marriage to 'Abd al-Mun'im on 3 September 1945 (ms 

5064) without suspecting something amiss? Here too, they could not have been 

oblivious of the marriage. A divorced Muslim woman must undergo her' iddah as 

soon as the divorce is pronounced. Among other things, she cannot leave her ex­

husband's house (except for necessity) until the expiry of the 'iddah. Thus ifDbat al­

Jamal was observing her 'iddah she would not have left her home. Her family would 

certainly have noticed her remaining in the house and have enquired. Besides ms 

5064 states explicitly that with the expiry of her' iddah, the news spread throughout 

the town that Dbat aI-Jamal had taken the customary bath divorce women take at the 

end of their' iddah. 

Dbat aI-Jamal's family did not know anything simply because there was nothing to 

know. There was no fifteen day proviso made at the time that 'Abd aI-Qadir travelled. 

Families often come to their daughters' aid in their ordeals with their husbands. They 

are after all, at the receiving end of an unhappy and continuously complaining 

daughter/sister. They need release from the heartbreak and hell, and it is in their 
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interest to facilitate divorce especially where the husband is away or uncooperative. 88 

In light of this, Dhat aI-Jamal's decision not to consult any judicial authority, either 

the native courts or traditional Muslim scholars, seems intelligent. Her family was 

sufficient for her. 

Likewise 'Abd al-Mun'im could not have been ignorant ofDhat aI-Jamal's marriage 

to 'Abd aI-Qadir. He would have been informed by her family or by the impeccable 

witnesses who testified that 'Abd aI-Qadir punctually send her silver and clothes from 

Tindouf (ms 5054). Dhat aI-Jamal and her family not only colluded with' Abd al-

Mun'im in making this proscribed marriage, together they invented the fifteen day 

proviso. 

According to the 1904 jatwas, everyone in the village knew that the man Mul}ammad 

bin Khamm and the woman Nana Zahr were milk siblings. Their common wet nurse 

who identified them as milk brother and sister was present. Nana Zahr was married to 

another man. Because it was permissible for Mul}ammad to visit Nana his milk sister 

at her home in the absence of her husband, he visited her frequently. However, the 

entire village, except Nana's husband, knew that Miihammad's visits to Nana were 

not merely those of a brother to his milk sister. The couple were lovers. In fact, they 

did not conceal their love for each other, except from the woman's husband. 

Whenever anyone in the village informed the husband of his wife's affair with her 

88 For such incidents elsewhere involving families dealing with grass widows, see Goiten, A 
Mediterranean society, VoL3, 261-265 
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"brother" he would respond that the latter was her brother. Finally, the husband got a 

whiff of the love affair between his wife and her milk brother. He divorced her. 

For a period after her divorce, Mul)ammad bin Khamm and Niina Zahr continued to 

act as milk siblings. However, not long thereafter they denied their milk-sibling status 

and announced their intention to tie the knot. Now, everyone in the village including 

their milk mother denied their previously affIrmed relationship as milk siblings to 

facilitate their marriage plans. They were then married by the village mufti. 

However, the eminent mufti and qii(il of Arawiin, SIdI 'Alin b. SIdI A'mar soon came 

to know of the incident. He issued a ruling on 18 June 1904 that annulled the 

marriage. He made it clear to everyone: the marriage was invalid and abominable. 

Furthermore, he incriminated the "husband" (milk brother), his "wife" (milk sister), 

their wet nurse, the mufti who married them off, the political leaders of the 

community, and, in fact, the entire village. They were accessories, active and passive, 

in the making of this sugar coated disgraceful and vile act. He charged them with 

greed and infatuation with this ephemeral world. 89 The only one who seems to have 

escaped his wrath is Niina Zahr's original husband. No one, however, paid attention 

to him, "they persist in their arrogance as if their ears were filled with wax". 90 

What concerns us of the incident is the clear collective collusion thefatwiis show. 

Why a whole village, including its religious and political leadership, conspired to not 

89 'Alin bin A'mar, Fatwiifi sh 'an raj/ wa imrah makathii zamiin muta$iidiqayn wa qii'i/ayn hi 
annahumii ikhwiin min al-ra(iii'ah, llIERI-AB, ms 579, fl. 1-2 

90 Ibid, fl. 1-2 
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only conceal the truth, but also violate fundamental religious injunctions is however, 

not entirely puzzling. To put it differently, there does seem to be an explanation for 

their behaviour: love. As a community they refused to kill a romantic affair. They 

simply could not let the Mul)ammad Khamm and Nana Zahr's deep love for one 

another go to waste. 

The two were lovers already when Nana Zahr was still married, "all the people of the 

village, except her husband, knew of his love for her.9! However, the entire village 

concealed it, which makes their collusion more abominable. If they did everything to 

conceal the milk siblings' love affair, notwithstanding its adulterous-incestuous 

nature, they were certainly going to do everything possible to facilitate their 

religiously-proscribed marriage. All this they did in the service of the couple's love, 

even if it meant lying and violating unambiguous religious-social injunctions. 

However, in the end the mufti" had the last laugh. What poison did to Romeo and 

Juliet's love, SIdI 'Alin's Jatwa did to Mul)ammad and Nana Zahr's love - and the 

threeJatwas ofmss 4903,5054 & 5064 did to Dbat aI-Jamal and 'Abd al-Mun'im's 

10ve.92 The mufti's annulment of the marriage was, as Farouk-Alli says, a shift from 

91 Ibid, fl. 1 

92 Farouk-Alli sees a parallel between the real-life protagonists of this story and Romeo and Juliet 
of the classical Romeo and Juliet tragedy. Both love affairs end tragically. However, the fate of a 
melodramatic literary death is by no means as daunting as a realfatwa of the chief Qar;lithat annuls 
one's marriage. See, Farouk-Ali, A. & Mathee, M.S. 2008. 'The Tombouctou manuscript project: 
social history approaches', in Shamil Jeppie and Souleymane Diagne (eds.), The meanings of 
Timbuktu. Cape Town: HSRC Press, pg. 187 
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the exclusive resolution of legal problems to the admonition of an entire community 

by invoking the broader ethical spirit of the Islamic religious tradition. 93 

From the above discussion, it is not farfetched to suggest that love too was a factor, if 

not the major one, in the collective collusion of Dhat aI-Jamal, 'Abd al-Mun'im and 

Dhat aI-Jamal's family. Although Dhat aI-Jamal and 'Abd al-Mun'im were divorced 

for over two years (before she married' Abd aI-Qadir), their love for one another 

never faded. What else explains Dbat aI-Jamal's ready acceptance of 'Abd al­

Mun'im's marriage proposal in spite of her claim statement that she needs 'Abd al­

Qadir? All that two years after' Abd al-Mun'im divorced her. She patiently waited 

over two years on the man whom she still loved, and when he came along she 

accepted without the least hesitance. 

Dbat aI-Jamal's family was aware of her and 'Abd al-Mun'im's deep-seated love for 

one another. Hence they were not mere silent spectators when Dbat aI-Jamal divorced 

herself and then married' Abd al-Mun'im. They were actors too and co-owners of the 

planning and execution of the process in its entirety. As in the case of the milk 

siblings they could not see themselves putting a spanner in the path of love. So they 

played along. Thus, as there was collusion in the love affair of MUQammad bin 

Khamm and Nana Zahr so there was in the love affair ofDbat aI-Jamal and 'Abd al­

Mun'im. The difference though is that in Dbat aI-Jamal's case the collusion was not 

obvious and the muftis did not implicate anyone. 

93 Farouk-Ali, & Mathee, The Tombouctou manuscript project, 188 
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Similar Cases 

Dbat ai-Jamal's illegal marriage as a married woman to 'Abd al-Mun'im was not an 

isolated case. The 1940s witnessed other similar cases of married women contracting 

second marriages in Timbuktu and its surrounding world. Some women wittingly 

violated the teachings of their religion and local social norms. Others however, did 

not arbitrarily abandon their husbands without regard for proper divorce procedure or 

summarily contract a second marriage. They did so under the impression that their 

husbands had divorced them, delegated to them the right of divorce, or that their 

marriage no longer existed.94 There are two similar cases to that of Dhat ai-Jamal that 

transpired in Timbuktu in 1945/46 and 1947. 

The fIrst is that of a woman called Tilmud. She, resident in Goa, married' Abd-Allah 

b. 'Abd aI-Barr, resident in Timbuktu, by proxy on 18 May 1947. He joined her in 

Goa on 29 October 1947, i.e. just over fIve months after the solemnization of their 

marriage. They consummated their marriage on 30 October 1947. Tilmud fell 

pregnant while they were still in Goa. They remained in Goa for about fIve months. 

Sometime in early March 1948, they boarded a riverboat to Timbuktu, very much still 

in the honeymoon phase and totally in love as the latwa tells us. Tilmud gave birth on 

14 April 1948.95 

94 In the Cape Muslim community for example, a perception that a wife is automatically divorced, 
if she does not hear from her husband for in more than three months has until very recently been 
accepted and practiced. I personally heard from one such wife. 

95 Abmad bin AbI al-'Araf, Fatwiifi, IHERI-AB, ms 5203, fl. 1 
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The ecstatic father spent lavishly on his wife and son sending her abundant meat in 

accordance with the custom in Timbuktu for women who had just given birth. All 

was well and good until some rumour mongers "whispered to 'Abd-Allah that the 

child is not his". They brought it to him that he consummated his marriage to Tilmud 

on 30 October 1947, but the baby was born on 14 April 1948, i.e. ten days short of a 

full six months (according to the Islamic lunar calendar)? In Islamic law the 

minimum period of gestation is six lunar months.96 The rumour mongers were 

supported by a mufti, who in afatwa97 to 'Abd-Allah, confIrmed their conclusion. 

Giving birth at six months of pregnancy or just short of six months is highly unlikely 

and the infant's chance of survival is minima1.98 If the scandal mongers were correct, 

two possible scenarios can be imagined. One, Tilmud was married to another man, at 

the time she married 'Abd-Allah. 'Abd-Allah was thus her second, "illegally 

wedded", husband. Thefatwa, however, does not state that she was married (as with 

Dhat ai-Jamal), nor does it speak of a fIrst husband who claims her as his wife (as we 

will see in the next case).This possibility is thus a remote one. 

The second, more plausible, possibility is that Tilmud had an extra-marital affair, 

which could only have begun after her marriage to 'Abd-Allah on 18 May 1947. The 

extra-marital affair was either a straightforward adulterous relationship or the already 

96 The Islamic lunar month is twenty nine or thirty days. Since, I am using the Gregorian calendar 
we must make allowance for discrepancy of some days, not more than seven days though. 

97 We do not have thisfatwa and know of it only because the otherfatwa mentions it. 

98 The child lived, and is still alive today; interview with Hamou 7 December 2006, Timbuktu. 
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married Tilmud "married" another man. If the former, it is possible that her lover 

knew or did not know that she was married. Ifhowever, the larter, he could not have 

known as Tilmud told him that she was not married,just as Dhat aI-Jamal did with 

'Abd al-Mun'im.99 In other words, he was her second "illegally wedded husband" 

alongside' Abd-Allah her legitimate husband. 

If we accept that Tilmud's lover/"husband" is the father of her child, it means the 

earliest she conceived was sometime in July of 1947. That is if she had a normal full 

nine month pregnancy. It is also possible that she conceived anytime after that date, 

but before mid October 1947. Whatever the case, when Tilmud realised she was 

pregnant she called for 'Abd-Allah to come to Gao immediately. He arrived at the 

end of October 1947 just as Tilmud was about to complete her fIrst trimester, but still 

with suffIcient time to consummate their marriage so as to be the father of Tilmud's 

already conceived child. Tilmud's pregnancy had not' yet begun to show. loO 

Why would Tilmud have entered into a second "marriage" although she was married 

to 'Abd-Allah? For, more or less, the same reason the married Dhat aI-Jamal married 

'Abd al-Mun'im. 'Abd-Allah was in Timbuktu, satisfIed that he was married and saw 

to his wife's fInancial needs. He had no need to be in Gao; he might even have had a 

wife in Timbuktu. On her part, waiting became more diffIcult for Tilmud. She was 

99 Unlike in Dhat Jamal's case where we dismissed the possibility that' Abd al-Mun'im did not 
know about her marital status, in this case an argument can be made for Tilmud's lover's 
ignorance, simply because Tilmud got married by proxy. As we said before, while a man is fine 
with an extra-marital affair, he will not accept to be a co-husband. 

100 One of the implications of extra/pre-marital sex is the paternity of the children the affair might 
produce. This implication is discussed in the following chapter. 
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not satisfied with a marriage on paper only. She needed her man to be with her, 

sharing love, companionship, sex, and the things of a normal married life. She could 

not wait indefinitely, whatever the cause of his delay. The other man was available 

and he did not know that she was married. However, as soon as Tilmud fell pregnant, 

she ended the "marriage" or adulterous affair with her lover. A showing pregnancy 

would, naturally, expose her other "marriage," or extra-marital affair. 

The second incident is that of KhalIl Baba 'Uthman and his wife (thefatwas do not 

give her name). They were married on 2 September 1945. 101 KhalIl Baba had spent 

just about six months with his new bride when on 28 January 1946, 'Ammar bin al-

, Abd came up to him and claimed that the woman was, in fact, his wife. He claimed 

that he did not divorce her. As with Dhat aI-Jamal and Tilmud, the wife was pregnant. 

She gave birth ten months after her marriage to KhalIl Baba 'Uthman. 

Three muftis: Mul)ammad b. IbrahIm b. 'A.bidin (hereafter ms 422) on 3 September 

1946/°2 Mul)ammad aI-Tahir Dah al-An~arl (hereafter ms 5103) on 14 September 

1946,103 and 'Abd al-Ral)man Yusuf(hereafter ms 4754) on 15 June 1948104 

101 Is it a telling co-incidence that Dhat aI-Jamal and 'Abd al-Mun'im married on 3 September 
1945? 

102 Mui).ammad b. IbrahIm b. 'Abidin al-KuntT, Fatwafi sha 'n Kham bin Baba bin 'Uthman 
alladhf tazawwaja bi imra'ah wa makatha ma'ahii wa qala innahafi dhimmatihii wa ma tallaqahii 
ba'd, llIERI-AB, ms 422. 

103 Mui).ammad aI-Tahir Dah al-An~iirI, Risalahfi niizilah bayna 'Ammar b. al-'Abdwa Khalll 
Baba, llIERI-AB, ms 5103 

104 'Abd al-Rai).man bin Yiisufal-IfrIqI, Fatwafi al-nikiib, llIERI-AB, ms 4754. That thisfatwa 
came two years later is an indication that one ofthe petitioners was not happy with one or both of 
the two otherfatwas. 
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responded to the incident withfatwas. Of the three, thefatwa ofms 422 has more 

information as far as dating is concerned. It gives the date of KhalIl Baba's marriage: 

2 September 1945, his actual istijta,105, its date: 31 August 1946, and the date of the 

mufti's response: 2 September 1946. Thefatwas ofmss 4754 and 5103 give only the 

dates the muftis issued theirfatwas. 

Thefatwa (ms 422) sketches four hypothetical scenarios under which a married 

woman contracts a second marriage. 106 We look at three only. One, the first husband 

was present at the time his wife married the second husband with his knowledge and 

silence until the day he claimed her from the second husband. Two, the first husband 

is absent throughout the period and has not been informed that his wife had 

contracted a second marriage. Three, the second husband knows that she is married or 

still observing her' iddah but marries her anyway or he does not know that she is 

married or observing her' iddah. With all the scenarios, the woman might well know 

that she is still married or still under 'iddah and thus a guilty of bigamy. Or she may 

be under an assumption that her husband had divorced her when he did not or be 

under the impression that her' iddah had ended when in fact it did not. 107 

Although the fatwa speaks hypothetically, the mufti thought the three scenarios 

applicable to either the wife or the first husband 'Ammar bin al-' Abd. His tone is one 

105 The muftI's inclusion ofKhalTl's istiflii' in his own words is an exception to the rule. 

106 Ms 422, fl. 3-6 

107 During her 'iddah a divorced woman is still regarded as a wife. Her ex-husband can revoke the 
divorce and return her to their marriage. Therefore, during the 'iddah, she may not as much receive 
a proposal from another man. 



Univ
ers

ity
 of

 C
ap

e T
ow

n

175 

of blaming. In other words, 'Ammar bin al-'Abd knew that KhalIl Baba married his 

wife while he was around, but he did nothing to address it. It is in the nature of a man, 

the muftI says, to be more possessive of his wife than his children or himself. Or upon 

hearing of the marriage, after his absence he too did not act. 'Ammar bin al-'Abd was 

a coward and a man without honour, and he therefore has no right over the wife. 

Scenario three does, theoretically, implicate KhalIl (that is if we suppose he knew that 

the woman was married or undergoing her 'iddah). However, not in the muftI's mind, 

The Sharf' ah, he says, accepts KhalIl Baba' s claim that he married the woman with 

the knowledge that she was not in a marriage bond, without the need for witnesses or 

an oath. He goes to lengths to show that KhalIl was, "the honest, knowledgeable, 

God-fearing businessman who has never been contaminated by the slightest doubt of 

wrong doing" .108 KhalIl is thus blameless in this saga. 

The wife remains. She stands implicated in all the scenarios either as a CUlprit or as a 

perpetual victim. However, since the muftI has vouched for and established KhalIl's 

innocence, she is guilty, even though the muftI does not spell it out. She lied to KhalIl 

and through deception made him believe that she was an unmarried woman, just as 

Dhat ai-Jamal and Tilmud did. She may, of course, be found totally innocent by 

virtue of the age-old notion that women are ignorant of the laws of divorce. As with 

Dhat ai-Jamal, we see her as one who knew exactly what she was doing. Whatever 

the truth may be this case and that of Dhat ai-Jamal and Tilmud show that wives 

108 Ms 422, fl. 11 
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marrying second husbands in Northern Mali were an increasing social practice during 

the 1940s. 

Ms 4754 too suggests three possible hypothetical scenarios. While Khalil Baba, 

again, is innocent in all three scenarios, 'Ammar bin al-'Abd is guilty. Not because he 

knew of her marriage to Khalil, but because after he divorced her, he failed to inform 

her that he took her back as his wife before the expiry of her 'iddah. Interestingly in 

two of the three, the wife can be seen as completely innocent and only in one can she 

be seen as blameworthy. 

Conclusion 

Timbuktu and the broader region's women were certainly an active lot since the city's 

founding at the beginning of the twelfth century until the 1940s. However, it is not 

from the grand tarlkhs of the seventeenth, eighteenth and twentieth centuries, little 

tarlkhs, bibliographical dictionaries, ~ilfi and political treatises, etc. that we learn of 

them and their everyday lives. Perhaps, the authors of these works can be excused for 

excluding women from their works, as women in Timbuktu were not qaif[s, muftIs, 

saints, holymen, scholars, authors, army generals or rulers. The deeds and utterances 

of wives in Timbuktu, their possessions and experiences are found, quite frequently at 

that, inJatwas. It was, of course, not the intention of the Jatwa-givers to preserve the 

words and deeds of wives - and husbands - for purposes of history. Their aim was to 

guide the believers, male and female in their mundane affairs and to live in 

conformity with the tenets of their faith and rulings of Islamic substantive law. 
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Nevertheless, through theirfatwas, the social historian can reconstruct and imagine 

social practice in the city and the region. In addition to the fatwas there are estate 

inventories, letters, colonial court recordings, and oral sources. These sources 

'accorded' Timbuktu's women a voice in various tones, psychological dispositions, 

and social contexts. This chapter has, usingfatwas as sources, presented the wives of 

Timbuktu during the colonial era. It highlighted their deeds and words, their 

ambitions, intelligence, connivance and appropriation of male tools for their goals. 

They contracted second marriages even though they were married, not because they 

had no knowledge of Islamic law as the muftIs would have us believe, but a result of 

their intelligence and manipulation. But more importantly, the stories of these "two­

timer" wives shed light on social behaviour and practice during the colonial era, 

specifically in the 1940s. Polyandry, if we can call it that, was not simply the social 

deviance of a few women who indulged in it for the sake of it. It may very well 

reflect the crucial developments of the first half of the twentieth-century, such as the 

establishment of colonial native courts, the declining local economy that forced 

husbands to look for jobs elsewhere and women's understanding of marriage. Wives 

needed husbands, not only as absentee providers, but also to be present as fathers, 

companions and lovers. OMt al-Jamal's story reflects all these needs and wants. 

Indeed her story merits no less attention than that of the sixteenth-century Bertrande 

de Rols. And while, in terms of the sources, Bertrande's case seems to have been 

unique, an assumption of the existence of more than one OMt ai-Jamal in Timbuktu 

is not farfetched. The story was irresistible. 
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Chapter Four 

The holyman who denied paternity 

Motherhood is a matter of fact, but fatherhood is a matter of 
opinion. All genealogies should be to the stamoeder (matriarch). 1 

Any man who denies his child while looking at him and knows that 
it is his child, God will conceal Himself from that man. Even if 
you deny your child, he will never be negated from you, whether 
you are dead or alive. For this child has a right to be attached to 
you. And when he grows big and disputes with you on the matter, 
he will be attached to you whether you like it or detest it. Perhaps 
he will be the most virtuous of your children. That is, if you have 
intelligence to realize it, but if not then all I can say is there is no 
power and there is no might except God.2 

We saw from the previous chapters that women as wives in Timbuktu and the 

178 

broader region of the colonial era did things that had muftfs and the native courts 

take note. Whether they married two men simultaneously, denied their husbands 

sex, married during their' iddah, bossed their husbands around, or refused to 

travel with their husbands, etc. they made themselves heard. But things also 

happened to them, and, often, to their children. In this chapter, we look at 

paternity disputes as far as it was one of the things that happened to women. 

Paternity disputes have a long history in Timbuktu. However, from the sources it 

seems that many paternity disputes transpired in the 1940s. 

1 Shell, R. 1994. Children of bondage: a social history of the slave society at the Cape of Good Hope, 
1652-1838. Johannesburg: Witwatersrand University Press, pg. 294 

2 Al}.mad bin Abi al-' Araf al-Takni, al-Kashf wa al-nabhah fi iI/:Iiiq al-walad bi al-shubhah, 
llIERI-AB, ms 5064, fl. 22-23 
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The previous chapter's story was about the woman Dhat aI-Jamal, and other 

women, married to two men at the same time. However, itsJatwa-sources: mss 

5064, 4903 and 5054 actually addressed the paternity dispute that resulted from 

Dhat aI-Jamal's marriage to two men at the same time. Dhat aI-Jamal was 

pregnant and would give birth to a child whose paternity came under the spotlight. 

Since her two "husbands" were both potential fathers there was a need to know to 

whom the child belonged, with all its consequences, glory and responsibilities. 

The three muftIs were clear that they were dealing with a paternity matter. They 

applied Islamic law to the case in its full scope in order to establish the paternity 

of the child. They differed as to who the father was. Two of them, the muftIs of 

mss 5064 and 4903 ruled that' Abd al-Mun'im (the second husband) was the 

father while the muftI of ms 5054 insisted that the honourlburden belonged to 

'Abd aI-Qadir (the first husband). 

That the muftIs geared their attention to the paternity dimension of the incident 

can be gauged from the titles oftheJatwas. The titles ofmss 5054 and 5064 

contain the words "attaching the child to the bed" and "alerting the heedless one 

on the religious rulings of attaching the child to the marital bed". The opening 

sentence of ms 4903 reads "her pregnancy became clear, so to whom does the 

child belong" (ms 4903)"? That the matter at hand was a paternity dispute is even 

clearer when one notes that ms 5054, for example, spans sixty-four folios of 

detailed discursive legal discussion on the paternity of the child. 
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The three fatwas were thus not issued, as might be expected, in response to Dhat 

aI-Jamal's unlawful marriage to 'Abd al-Mun'im. Although they annulled that 

marriage, they said nothing that showed Dhat Jamal in a bad light, less so point 

out the religious-legal implications of her action. The muftI ofms 5064 

exonerated her as we saw in Chapter Three. Instead, he addressed himself, in a 

passionate plea and stem warning, to 'Abd al-Mun'im to accept paternity of Dhat 

al Jamal's child. The muftI reminded 'Abd al-Mun'im of the serious ramifications 

in this life and the Hereafter if he fails to acknowledge paternity of the child. 

Citing a prophetic tradition, he warned Dhat aI-Jamal against attaching her child 

to the wrong man. 3 

Similarly, thefatwas ofmss 422, 4754 and 5103 addressed the paternity dispute 

of a child born ten months from the day of his mother's marriage to her current 

husband. The latter requested the muftI ofms 422 for afatwa to determine the 

child's paternity. This after a man approached him claiming that the child's 

mother was his wife and that he had not divorced her. The lawful husband and the 

three muftIs were essentially concerned with the paternity of the child not so much 

the woman's possible infidel behaviour. 

This was confirmed by the husband's decision to abandon his wife until she gave 

birth. Thus, in essence, he accepted the other man's claim that she was his wife. 

That he wrote to the muftI only about the child and not the status of his marriage 

3 Ms 5064, fl. 23 



Univ
ers

ity
 of

 C
ap

e T
ow

n

181 

is a further indication that what concerned him was not his wife, but the paternity 

of the child.4 

The paternity dispute the latwii of ms 5203 addressed is even more interesting. 

Although the wife, Tilmud, had only one husband (no other man claimed her as 

his wife) she gave birth to a child who could not, without doubt, be said to be the 

son of her lawfully wedded husband. As we imagined in Chapter Three, Tilmud's 

pregnancy was possibly the result of an extra-marital affair or a second marriage. 

But again what concerned the two muftfs, the rumour-mongers and the husband 

'Abd-Allah bin 'Abd ai-Barr was not Tilmud's possible infidel behaviour but the 

paternity of the child. As soon as she gave birth, the rumour-mongers harped on 

the birth of the child ten days short of the minimum gestation period of six lunar 

months of the Islamic calendar. 

According to Islamic law, the minimum period of gestation is six full months. 

Thus, if a woman gives birth, in exactly six months - and more - from the time of 

the consummation of her marriage with her current husband the child will be 

deemed his. If, however, she gives birth within less than six months, her current 

husband will not be deemed to be the child's father. The child will then either be 

attached to her previous husband if she was married before or be illegitimate if 

she was not married. In light of their calculations, 'Abd-Allah bin 'Abd ai-Barr 

was not the father of the child. 

4 Mul)ammad b. IbrahIm b. 'AbidIn al-KuntI, Fatwiifi sha'n Khalfl bin Biiba bin' Uthmiin alladhl 
tazawwaja bi imra 'ah wa makatha ma 'ahii wa qiila innahii fi dhimmatihii wa mii !allaqahii ba 'd, 
llIERI-AB, ms 422, fl. 1. 
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For Tilmud, however, it was paramount that her lawfully wedded husband be her 

child's father. Even if she thought or knew that her lover was the child's 

biological father, it was not an option for her to confess infidelity and declare him 

the father. Living in a particular milieu, Tilmud understood the tremendous social 

and religious consequences of giving birth to a child out of wedlock, both for her 

and her child. 

While she might be able to deal with the stigma and religious consequences of 

being an adulteress, what concerned her were the consequences for the child. The 

child would be regarded as a bastard. Such children have no father and their 

lineage goes to the mother only. They do not inherit from their biological 

"fathers", do not carry his surname, and he is not liable for their maintenance. 

Some Islamic legal schools even permit the biological father of a girl born out of 

wedlock to marry her; paternity, they reason, must be the result of a sexual act 

within a religiously valid marriage. 

A twentieth-century TimbuktuJatwa shows the seriousness of the matter. The 

Jatwa clarifies that children born out of wedlock can enter paradise; it refutates 

the view that they will go to hell merely for being born out of wedlock. The Jatwa 

shows to what extent children born out of wedlock were frowned upon in the 

world of Timbuktu right into the twentieth century (and still are). It also shows 

the possible proliferation of the phenomenon. 5 

5 Mul).ammad Mal).moud b al Cheikh, Fatwiifl anna awliid al-ziniiyumkin anyakunu min ahl al­
jannah, llIERI-AB, ms 3797. 
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Tilmud was not unique in that regard. It has happened elsewhere, in other parts of 

the world and at other times. These very concerns were at play, for instance, in the 

hasty marriage of the William Shakespeare and Anne Hathaway on 28 November 

1582. Documentary evidence puts the baptism of William and Anne's daughter on 

28 May 1583 i.e. exactly six months from the date of their official marriage. This 

means that by end of summer, August 1582, Anne was already pregnant and in 

her first trimester when the hasty marriage was solemnized. Stephen Greenblatt 

suggests that the three month pregnant Anne was the prime mover behind their 

hastened marriage. Although better than Victorian England of the 1880's, shame 

and social disgrace in Elizabethan England of the 1580's were very real. Bastardy 

was severely frowned upon in that society and in any case Anne's child would 

need to be fed and clothed. Anne had to act and act she did - and so did Tilmud.6 

Once again, the mufti - interestingly, the same mufti of ms 5064 - paid no 

attention to Tilmud at all. He entertained no possibility that she might have been 

unfaithful to her husband. Even if he thought she was, he would have pardoned 

her. If anything, he was on her side. His sole focus was the paternity of the child. 

Therefore he left no stone untumed in proving that her lawfully wedded husband 

was indeed the child's father and in refuting the rumour-mongers and their mufti 

who claimed otherwise. 

In a 1933 Jatwa, the mufti MUQammad ai-Tahir Dah discusses the case of a 

woman who gave birth six or seven days short of a complete six months from the 

6 Greenblatt, S. 2004. Will in the world: how Shakespeare became Shakespeare. London: Jonathan 
Cape, pp. 120 - 123 
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day of her wedding and consummation of the marriage. Her case is thus akin to 

Tilmud's case except that Tilmud gave birth ten days short of six months. The 

same mufti issued a similar fatwii earlier in the case of Hase Yaber whose wife Ub 

Khayn delivered her child a few days short of sixth months.7 Ten or seven days 

mean the same thing. The child was born before a full six months, raising 

questions around the paternity of the child. 

In short, the abovementionedfatwiis did not deal with the behaviour of the wives. 

They were clearly only interested in the paternity of the children in the cases. In 

addition to the abovefatwiis, mss 5065, 4344, 3944, 3463,439,5552, 10115 are 

various fatwiis that addressed different paternity disputes that transpired in 

Timbuktu and its surrounding world during the colonial-era. That number of 

fatwiis indicates the frequency of paternity disputes during that era. It is not 

infrequent that one finds fatwiis with such titles or opening lines as "attaching the 

child to the bed", "claiming lineage affiliation to another man", "a woman who 

delivers a child within six months from the day she married", etc. 

The phrase "attaching the child to the bed" is derived from a prophetic tradition. 

The tradition states, "The child belongs to the bed, and to the adulterer the stone" 

(al-walad Ii 'I firiish wa Ii 'I 'iihir al-/:lajr).8 Similarly, the phrases "claiming 

lineage affiliation to another man" and "a woman who delivers a child within six 

7 Mul].ammad ai-Tahir bin Al].mad Dah al-An~arI, Fatwlifi al-zawlij, llIERI-AB, ms 439, fl. 1 

8 The badfth is narrated by five of the six canonical collections of Prophetic traditions: $abfb al­
Bukhlirf, $ablb Muslim, Sunan AM Diiwiid, Sunan al-Nasli '1, Sunan ibn Mlijah and the Musnad 
Abmad. According to most jurists the word bed (firiish) refers to the woman's lawfully wedded 
husband, while adulterer ('lihir) refers to the male adulterer. See, al-Zul].aylI, al-fiqh al-isllimI, vol. 
7,675. 
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months from the day she married" are derived from Qur'anic verses and prophetic 

traditions. 

The ten abovementionedjatwas are from the A1}.mad Baba Library (lHERI-AB). 

This number is in all likelihood not exhaustive of the total number ofjatwas in the 

Abmad Baba Library or other private manuscript collections on paternity 

disputes. In addition to jatwas, there are records from the colonial native courts on 

paternity disputes.9 

Although the abovementioned paternity disputes transpired during the colonial-

era, paternity dispute in Timbuktu is not a colonial-era phenomenon, or even a 

result of colonial rule. A cluster ofjatwas copied in 1630 deals with paternity 

disputes in Timbuktu during that time. 10 SIdI MUQam~ad bin al-Mukhtar al-Kunti 

(d. 1826) wrote a treatise (it was possibly ajatwa) on attaching the child to hislher 

father, i.e. he was dealing with a paternity dispute. II Among forty three questions 

on various issues, another mufti, 'Umar b. 'All b. al-Shaykh (d. 1921) dealt with, 

at least one is a paternity dispute. 12 

9 Justice Indigene: Etats desjugements et extraits des registres d'ecrou cercle du Tombouctou, 
1903 -1920, ANM 2 M 149 

10 MUQammad bin al-SaliQ bin MUQammad Wankurbi, FatCiwiifi al-zawiij wa i//:Iiiq al-walad bi al­
firiish, IHERI-AB, ms 3783 

11 MuQammad b. AI-Mukhtar b. AQmad al-Kunti, Risiilahfi sha'n i//:Iiiq al-walad bi aM hi, IHERI­
AB, ms 2086 

12 See, 'Umar b. 'AlI b. Al-Shaykh b. AQmad al-KuntI, Thaliitha wa arba'ln niizilah wa 
ajwibatuhfi, IHERI-AB, ms 2120, fl. 4-5. 
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This chapter then, is about paternity disputes in Timbuktu and its surrounding 

world during the colonial era. More particularly, it looks at one colonial-era 

paternity dispute in the form of a story that take us from Timbuktu to the Algerian 

town of Touat and back - a tale of two cities indeed. The dispute came to the fore 

in 1944. The sources of the paternity dispute are afatwii and a letter. Before we 

come to the two sources, we look at episodes of the story that precede the writing 

of both thefatwii and the letter. 

A young boy leaves his hometown Timbuktu for the oasis Touat where he 

remains for a period of time. The fatwii does not qualify young; we therefore 

assume him to have been in his early teens. Other than his father being originally 

from Touat, it is not clear from the sources why he had, at his young age, to travel 

to Touat. The fatwii only states that his childhood was one of turbulence and 

hardship. According to the letter, he visited his paternal cousins in Touat. His 

mother was in Timbuktu, her place of domicile while his father, a religious 

scholar and man of barakah had already died when he was even younger. We can, 

however, imagine that he went to Touat to establish a link with his father's 

family. 

As we alluded to above, being born out of wedlock in traditional religious 

communities has serious religious and social implications for a child, perhaps 

more than for the mother of the child. Whereas other children have fathers that 

child does not; slhe can become the ridicule and inquire of other children as to the 

absence of hislher father. In this story, the father, as is clear from the sources, had 
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never publically acknowledged the boy as his son or informed his family in Touat 

of the existence of a son born to him in Timbuktu, or for that matter, of a wife he 

married there. Because his father, as we stated before, had died while he was 

small it was impossible to take up the matter with him and settle it. 

I suspect this fits best the latwa 's description of his turbulent life, although it may 

include economic hardship as well. Under these circumstances: being an orphan 

and victim of a father who all but denied him, it was natural that he went to Touat. 

Touat was not only his father's place or origin, but he also had there a wife and at 

least one son the sources tell us of. The young boy must have thought it was better 

for him to be with his half brother. He was confident that he would fmalize the 

matter of his unsettled paternity. 

However, he does not seem to have made any progress in Touat in establishing 

the truth of his lineage from his father. The two sources say nothing about his stay 

in Touat. Just over twenty-four years of age, he returned to Timbuktu in order to 

be with his mother as well as his half-brother, according to the latwa. The half­

brother had by then, it seems, settled in Timbuktu; he visited Timbuktu yearly. 

But, the disputed son also returned to Timbuktu to deal with the matter of his 

disputed lineage on a different level. Ifhis stay in Touat and his own efforts 

yielded no tangible results, it was time, for him, to consult Timbuktu's 'ulama' in 
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this longstanding unsolved matter. 13 His half-brother's refusal to acknowledge 

him as his sibling or his ambivalence on the matter when he met him in Timbuktu 

added to the urgency to solve this paternity matter. Many of Timbuktu's notables 

and scholars had after all informed him that the scholar from Touat married his 

mother, or at least had some relationship with her. 

He petitioned a prominent mufti, requesting him to address the matter in afatwii 

that either establishes or negates his lineage to the deceased. On his part, the other 

son wrote to another prominent mufti of Timbuktu to conduct an inquiry on his 

behalf wherefrom the truth about the matter could be established. 

Both thefatwii and the letter were issued in 1944. It is however, not clear which 

of the two was issued first. While the letter mentions the day, month and year in 

which it was issued, 12 December 1944, thefatwii mentions only the Islamic year: 

1363, which corresponds to the end of 1943 and the beginning of 1944. 14 Given, 

however, thatfatwiis are the major primary source of this study, we will assume 

that the fatwii was issued first. The letter - as colonial records, correspondence, etc 

- although primary is a second instance, supplementary source. 

It is not a frequent that one finds a Timbuktufatwii so thoroughly enriched by 

another source, as in this case. In fact, this case is an exception. The order of 

things with Timbuktu'sfatwiis is that they come "unaccompanied", not 

\3 That the inquiry began twenty four years after the demise of disputed father is indicative of the 
proliferation of, but also the reluctance to address, paternity disputes in the region. 

14 The 1st Mubarram (the first month of the Muslim calendar) of the Islamic year 1363 
corresponded to 28 December 1943. But since thefatwa does not give the Islamic month and day 
we will assume that it was issued in 1944, in all likelihood closer to the date the letter was issued 
on. 
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supplemented by non:fatwa sources. The letter contains details, which the Jatwa is 

void of, as is the case with most of Timbuktu'sJatwas that suffice with a 

minimum of details. IS Interestingly, both the letter and the Jatwa are collected in 

one file, ms 4344. While we cannot say how and why the letter and the Jatwa 

ended up in the same file, we can venture to say that it is not farfetched that Bul 

'Adlf, the author of the letter had something to do with it. He was both a copyist 

of manuscripts and paid others to copy manuscripts and was an archivist as well. 

As Shamil J eppie points out, 

He wrote prose and poetry, copied and commissioned copies, 
compiled and abridged texts, and stored and arranged them. He 
also wrote letters, brief and terse, but others can confuse the 
archivist: are they to be classified under risalah in the sense of 
ordinary letter or as essay because of their length? He was not a 
casual reader neither a collector by accident. 16 

In short, the documentation of this incident is unique and an exception to the 

rule. 17 The letter is a source one is not wont to find often among Timbuktu' s 

manuscript materials; I literally stumbled upon it. There are a few discrepancies 

between the two sources. However, because they are discrepancies that are not 

15 David Powers gives an example from the Kitiib al-mi yiir of a fourteenth-century paternity 
dispute from Marinid Morocco with similar rich documentation. The documentation consists of 
the presiding qii(if's letter which he sent as an istiflii' to a distinguished mufti in the city ofFas. 
The istiflii' (the qii(if's letter) is long, detailed and carefully formulated. It is signed by the qii(if 
and preserves the names of the litigants, which makes it possible to locate the case in its historical 
context. Powers, D. 1994. 'Kadijustiz or qac;li-justice: a paternity dispute from fourteenth-century 
Morocco', Islamic law and society, 1 (3),332-366. 

16 Shamil Jeppie. History for Timbuktu: Al)mad Bul 'araf, archives, and the place of the past. 
(Unpublished paper delivered at the /friqiyyah colloquium, Columbia University, New York, 
October 2010). I have the author's permission to cite from the paper. 

17 In the words of Shahid Amin, this is one of those rare documents that seem to provide a peep 
into the feelings of ordinary people. See, Amin, S. 2002. Alternative histories: a view from India. 
Calcutta: SEPHIS - CSSSC, pg. 28. 
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chapter- I do not let them feature in the reconstruction of the story. 

Thefatwa 

The fatwa is by the well known KuntT scholar, MUQammad bin IbrahIm bin 

'AbidIn al-KuntT (d. 1964). 

Mawliid al-TuwatT petitioned me for afatwa .... The matter concerns his 
birth in this town ofTimbuktu. A childhood of turbulence and hardship 
forced him to travel to the town of Touat, the birth place of his father al­
bajj MUQammad bin al-Junayd. He remained in Touat for as long as God 
willed then returned to Timbuktu to be close to his mother KhadIj and 
establish his relationship with his half brother. However, his brother, al­
Mukhtar, surprised him when he refused to acknowledge that they are 
brothers. As proof for this refusal, al-Mukhtar cited that when he came 
two years after the death of his father al-bajj MUQammad from Touat to 
Timbuktu, which was twenty four years ago, the then qa(ii, AQmad Baba 
bin AbI al-' Abbas did not inform him of a brother that he had or of a wife 
of his deceased father. The qa(ii only handed over to him [his deceased 
father's] books after its evaluation. What then is the ruling [in this 
paternity dispute]? I answered that from the angle of al-qafah there is no 
doubt that you and al-Mukhtar are offspring of the same seed. However, in 
the school of thought of ai-Imam Malik attaching a child to its father 
through al-qiyafah is applicable in the case of slave-women only, not to 
free women [such as your mother]. Therefore, your lineage is to be 
ascertained in one of two ways only. The fIrst, if two righteous men testify 
that they witnessed your father's marriage to your mother and that your 
fore-mentioned father acknowledged you as his son during his lifetime. 
The second, if your mother's female and male contemporaries in this town 
heard her, during your father's lifetime and in his presence, while she was 
pregnant with you or just after she gave birth to you, attach you to him. 
Should such a person testify in your favour it will establish your lineage to 
al-bajj MUQammad bin al-Junayd and both you and your mother have a 
share in his estate. The Maliki jurists are all agreed that God entrusted 
women as regards pregnancy and menstruation. God says, "It is not 
permissible for them to conceal what God has created in their wombs if 
they do believe in Him and the Last Day". A Prophetic tradition states that 
people are to be believed in their lineage claims as long as they do not 
claim lineage from the Prophet. However, if your father denied you during 
the time of his association with your mother or thereafter then, given that 

190 
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he is from among the people of knowledge and probity, it was incumbent 
on him to resort either to al-li'an or be stoned for adultery ... 18 

191 

Before we analyze the fatwa in more detail we look at two technical terms in the 

text of the fatwa given their importance to our reconstruction of the story from the 

fatwa. The two terms are: qafahlqiyafah and li'an. 

The literal meaning of the word al-qiyafah is to track or to follow the trace. It is a 

practice the Arabs used, in the absence of conventional and stronger forms of 

evidence such as admission or witnesses, to establish the lineage of a child in the 

case of uncertainty. The person trained in qiyafah, called qa'if(plural al-qafah), 

looks at the physical features of the man and the child thought to be his 

son/daughter. If there is any resemblance(s) from any angle, despite other 

physiognomic differences, the child is considered the man's child and will be 

attached to him. 

A famous example from the time of the Prophet MUQammad is when a qa'if 

proclaimed Zayd bin I:Hiritha'sI9 paternity ofUsamah2o with a mere look at their 

feet - the two were asleep on the same bed with their heads completely covered, 

but their feet were open. "These feet are from one another" he exclaimed. The 

hypocrites in the Prophet's city had before that created doubt regarding Zayd's 

paternity of Us amah. Usamah was tall, dark of complexion and had a hooked 

18 Mui}ammad bin Ibrahim bin 'A.bidin (part of manuscript 4344: Risiilahfi nasab MawlUd al­
Tuwiitl bin Mul:zammad al-Junayd al-MawlUd bi Timbukt by Bul 'ArM. 

19 Zayd bin l:Iaritha was Prophet Mui}ammad's adopted son and the third person to become 
Muslim. 

20 Usamah was a Companion of Prophet Mui}ammad 
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nose, while Zayd was short, between light and dark of complexion with a pug 

nose? 1 

Li' an or the mutual invocation of curses of a married couple is invoked when a 

husband accuses his wife with adultery, but cannot produce the four witnesses 

required by Islamic law to prove his claim. The husband has to testify four times 

that he is truthful in what he accuses his wife of. The wife either confirms his 

claim or testify four times that he is a liar in what he accuses her of. Both spouses 

are then absolved of any legal consequences in this life, the wife of adultery and 

the husband of the slander of accusation. Their marriage is however, irrevocably 

destroyed. 

If a husband denies the paternity of the child his wife is pregnant with or had 

given birth to, he has effectively resorted to Ii'an; he has indirectly accused her of 

adultery. Ifhowever, he only accuses his wife of adultery but does not negate the 

child if she is pregnant he will be considered the father of the child.22 In other 

words, whenever a husbands denies the paternity of a child he automatically 

accuses his wife of adultery and hence ii' an comes into play. However, if he 

accuses her of adultery and resorts to Ii 'an, he does not, of necessity, deny of 

paternity the child she is pregnant with or gave birth to. 

21 See, 'Uthman, M.R. undated. AI-ni+am al-qada'ifi al-fiqh al-Islami. Cairo: Dar al-Bayan, pp. 
431-432; aI-Zui}aylI, W. 1989. AI-fiqh al-islamiwa adillahtuh, 8 vols. Damascus: Dar al-Fikr, pg. 
680,387 

22 Qur'an 24: verses 3-4. 
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From the outset, the muftf's sympathies were clearly with MawlUd. He 

confidently and throughout thefatwa refers to al-bajj Mul;tammad b. al-Junayd as 

Mawliid's father and to al-MukhUir as Mawliid's brother even though both 

refused to acknowledge Mawliid explicitly as a son and a brother. Secondly, he 

highlights MawlUd's childhood of hardship and turbulence. In relating the 

childhood experience of his mustaftf, the fatwa made a rare move by bringing in 

the personal. Muftfs do not usually do that in theirfatwas. Their only aim, to the 

point of obsession, is to provide the religiously sanctioned answer and guide the 

believers. This he did even before going into a protracted discursive legal 

discussion. When he says that al-Mukhmr's word to Mawliid that they are not 

brother came as a surprise, rather a shock, to Mawliid, he creates the impression 

that it was afait accompli that Mawliid was al-bajj Mul;tammad's son. In other 

words, al-Mukhtar had just recently adopted the position not to acknowledge 

Mawliid as his brother. The muftfwas thus not limited to his role as a legal doctor; 

he clearly acted as a social worker taking sides. 

In his attempt to establish al-bajj Mul;tammad's paternity of Mawliid, the muftf's 

approach was one of select and eliminate of forms of evidence in a way that 

served his aim. That he began with qiyafah even though it was legally 

inadmissible, in this case according to Maliki legal doctrine specifically, is 

instructive. This he did, knowing that he had to eliminate qiyafah almost as 

immediately as he invoked it, because Mawliid's mother was not a slave, a fact he 

was well aware of beforehand. Why then did he make reference to qiyafah when 
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other forms of evidence were available, and, which he in any case cited 

immediately thereafter? 
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Although qiyafah was legally inadmissible in Mawliid's case, it was socially 

effective and in line with popular thinking. This the mufti knew. He gave vent to 

what ordinary people take into account when they decide that a child is indeed the 

son/daughter ofhis/her father: physical features and not religious-legal criterion. 

We will recall what qiyafah is about, and depends on the slightest physiognomic 

resemblances. He must have known Mawliid, al-Mukhtar and ai-baii Mubammad 

hence he could confidently cite qiyafah. His words to Mawliid are clear, "from the 

angle of qiyafah, there is no doubl3 that you and al-Mukhtar are from the same 

loins." His indirect reference to Mawliid's mother not being a slave betrays again 

his sympathies for Mawliid, this fatherless boy with his turbulent childhood. As if 

he was saying, "here we have this free child of notable standing being treated like 

a slave". 

Once the legally inadmissible qiyafah, as a social measure, served its popular 

purpose, the mufti moved on to the legally acceptable measures in the Maliki legal 

school by which paternity can be established. "As for you", he informs Mawliid, 

"your lineage cannot be established except through two factors." The first that 

two righteous men testify to Mawliid that they witnessed ai-baii Mubammad's 

marriage of his mother and that ai-baii Mubammad attached Mawliid to him as 

his son in his life time. The second that he inquires from his mother's male and 

23 Emphasis mine 
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female contemporaries, whether they heard her attaching him to his father during 

the latter's lifetime and his presence in Timbuktu when she was pregnant with 

him. 

The mufti was confident that the two factors were sufficient to prove that Mawlud 

was al-baii Mul,lammad's son, as indeed we will see from the letter further down. 

However, he took no chances. Just in case the two factors failed to produce the 

desired result, he alerted to a third factor. This factor involved two matters that 

were binding on al-baii Mul,lammad. If al-baii Mul,lammad denied that MawlUd 

was his child, once the claim was made, he had to resort to Ii' an or demand that 

MawlUd's mother be stoned for adultery (lapidation). Bringing Ii'an and 

lapidation into the picture, the mufti makes clear his view that al-baii Mul,lammad 

did marry MawlUd's mother, however much al-baii Mul,lammad might have 

denied later. The mufti put the onus of the burden of proof on al-baii 

Mul,lammad.24 

Because al-baii Mul,lammad did not do any of the two, the conclusion is that 

MawlUd is his son. In other words, he did not, as Islamic law prescribes, formally 

negate that MawlUd is his son. And now, twenty four years after al-baii 

Mul,lammad's death, Ii'an was not an option, i.e. al-baii Mul,lammad's paternity 

of MawlUd could not be negated. What made al-baii Mul,lammad's failure to 

resort to Ii' an even more serious is the fact that he was a scholar and a man of 

24 The muftI's reference to the third factor, though juristically correct, again betrays his forgone 
conclusion that Mawliid is al-/:Iiijj Mui)ammad's son. 
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piety; a point, the mufti underscored. To gauge whether the first two factors 

established the matter conclusively we have to turn to the letter. The jatwa does 

not give us the outcome of the dispute; it left the legwork to Mawliid merely 

providing him with the tools. 

The letter 

Part of what is classified as ms 4344 is the letter, which is, in reality, two separate 

letters. 25 The first letter, dated 29 November 1944, is that of al-Mukhtar, the 

established son of al-bajj MUQammad Junayd al-Tuwati, which he addressed to 

the well known mufti, bibliophile and historian Bul 'Ariif. It appears, however, 

that al-Mukhtar did not write to Bul 'Arafin his capacity as a mufti, but as a 

respected elder of standing in Timbuktu who knew his father well. He addressed 

Bul 'Ariif as "our dear beloved", beseeching him to attend to his request with the 

greatest urgency.26 Thus, he did not ask Bul 'Ariif for a jatwa, but to conduct an 

investigation. 

That Bul 'Ariif, as a scholar, took care to include the complete text of al-

Mukhtar's letter to him is telling, for he gives the lay-person a voice in the first 

person. He only pointed out its defective Arabic. Perhaps he did that to safeguard 

himself: should al-Mukhtar dispute his findings and recommendations, Bul 'Ariif 

25 Al}.mad bin AbI 'I 'ArM, RisaJah fi nasab Mawliid al-Tuwiitl bin Mu/:lammad al-Junayd al­
Mawliid bi Timbuktii, IHERI-AB, ms 4344, fl. 2 

26 In addition to his vocation as a historian, trader in books, copyist of manuscripts, letter writer, 
and muftI, Bul 'ArMwas an unofficial guardian of the community. For example, in 1948, he was 
appointed to administer the inheritance of an intellectually challenged man, Affaire Ahmed 
BoularafMarocain demeurant a Tombouctou -1949 - ART M35. His hundreds ofletters and 
fatwiis are a source for social history. 
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could easily dismiss him as someone who cannot even write clear, legible Arabic. 

We know from at least one other Timbuktufatwa the potential insolence of the 

laity if a scholar rules or finds against them. Bul 'ArM left nothing to chance. 

Anticipating or pre-empting such a possibility on the part of al-Mukhtar, he spelt 

out clearly to him to either make do with his findings and accept them as correct 

or find a qacji whom he or Mawliid is pleased with. 

The second part of the letter is Bul 'Arar's inquiry, its process and findings, which 

comes in two instalments, the first is dated Monday night, 11 December 1944 and 

the second 12 December 1944?7 This addendum to the 11 December letter he sent 

al-Mukhtar was because of further investigations he conducted and additional 

information he gathered in the process. In the 12 December addendum he says to 

al-Mukhtar, "Know that after I wrote to you, I stumbled upon what I will now 

mention to you, God-willing." It seems quite remarkable that Bul 'Arafwas able 

to obtain, write and send the new information to al-Mukhtar in a time ofless than 

twenty-four hours. But apparently he did. 

Al-Mukhtar's letter 

AI-Mukhtar begins his version of events with his coming to Timbuktu in 1921, a 

year after al-ba}} Mul)ammad's death, to round up the latter's estate and to settle 

any outstanding debts. Qacji Al)mad Baba, the executor of his father's estate 

27 Bul 'ArM gave, in fact, the time of day. It was the time of the evening prayers, around 7.30pm at 
that time of the year. This he did with the following letter to al-Mukhtar, which he completed 
during the siesta period of 12 December 1944. 
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handed over to him his father's books after he had them evaluated.28 That al-baii 

Mul).ammad's estate consisted of only books and no other material possessions or 

wealth shows that he was a scholar, but not a man of wealth - a fact the letter 

confinns, as we shall see.29 More importantly, however, the qar;/f did not mention 

anything about a wife and son of al-baii Mul).ammad al-TuwatT in Timbuktu. In 

the ten years thereafter, until Qar;/f Al).mad Baba's death in 1931, al-Mukhtar 

visited Timbuktu once yearly, but heard nothing in that regard from the qar;/f. 

Qa{il Al).mad Baba's silence was the deciding factor for al-Mukhtar. He protested 

to Mawliid, that ifhe was really al-baii Mul).ammad's son, "Qar;/f Al).mad Baba 

and the Muslim congregation, "would have infonned us of you". For they all, 

Arabs and Blacks, of notable and of servile status, knew al-baii Mul).ammad very 

well and would not have remained silent had they known of a wife and son he had 

in Timbuktu. Mawliid claimed that he had witnesses (as the mufti advised him) 

among them a jurist and as it will turn out, the friend of al-baii Mul).ammad. 

Al-Mukhtar had some grounds to assume that Qar;/f Al).mad Baba would have 

known if his father had a wife and son in Timbuktu. AI-baii Mul).ammad was not 

an ordinary person, but of the "ahl al-'i/m wa al-$alab (people of knowledge and 

piety), as thefatwa described him. But could the old qar;/fhave known everything 

that transpired in Timbuktu? AI-Mukhtar's letter to Bul 'ArM over twenty years 

later, in 1944, indicate doubt on his part as to whether he could depend on Qar;/f 

28 In his capacity as Timbuktu's colonial-appointed qiir,if and assessor on the colonial native courts, 
Qiir,if A1;Imad Baba was most probably the executor of all estates. 

29 Thus, Mawliid would have had no material motive to establish himself as al-/:Iiijj Mui).ammad' s 
son. His motive was personal (psychological) and social-religious. 
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Al)mad Baba's silence as conclusive evidence that Mawliid was not al-bajj 

Mul)ammad's son. 

The inquiry 

The inquiry is rich in detail and intrigue. It gives the names of people, their social 

status, piety, age, testimonies, denials, affirmations, etc. Bul 'ArM was thorough 

and meticulous in his collating of information and coming to know the facts. In 

short, he left no stone unturned. Whereas, the fatwa attempted to establish 

Mawliid's sonship of al-bajj Mul)ammad through legal argument and social 

convention Bul 'Araf s letter presented hardcore facts. 

Bul 'Araf was clear that not being a qar;!f his findings were not be legally binding. 

Presenting himself as al-Mukhtar's beloved, he accepted the tremendous task to 

be fair to all the multiple competing rights involved. He will give due attention to 

the rights of the woman and her child, the rights of al-Mukhtar and his other 

siblings, and the rights of the deceased al-baii Mul)ammad, "On this, I will walk 

the path of truth, by the will of God, in accordance to my energy, effort, 

understanding and conviction". Ready to search and comprehend what transpired, 

Bul 'Arafbegan his work.30 He knocked on the door of Khadlj, Mawliid's mother 

and al-baii Mul)ammad's disputed wife. 

I entered her house and sat down, ready to uncover and comprehend. I 
spoke and said to her, "what I want from you is to inform me of the 
mixing that transpired between you and al-baij Mul)ammad ibn Junayd al­
TuwatI." She said, "Yes, indeed al-baji Mul)ammad visited me in my 

30 Bul 'Arafused the Arabic word Ii al-tafa!Jun, which mean he did not merely seek to understand 
(for which the word isfahm), but did so with sagacity. 
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house3l and said to me, I wish to marry you. I replied, yes I am satisfied 
with you. We agreed on that. He left and returned with two witnesses: SIdI 
wuld al-BukharI and the other a man from Tuwat. My father and brother 
al-Mukhtar were present and they all solemnized the [marriage] contract 
with its conditions and circumstances. 

Bul 'ArM sits down and is relaxed. He allows her voice to be heard; it is 

important for him that he hears her version of events from her own mouth.32 

KhadIj speaks in the first person in considerable detail, stating how events 

unfolded, citing witnesses of high standing as we will see, including her father 

and brother. He reports back to al-Mukhtar, "This is what she informed me". 

200 

Everything she said could be verified. Bul 'ArM himself attested to SIdI wuld al-

BukharI's (one of two witnesses she mentioned) righteousness and probity, and 

therefore the acceptance of his testimony. He does not, however, suffice with that, 

but asked her for other witnesses, as SIdI wuld al-BukharI had by then passed 

away. He inquired about the other witness whom she was not acquainted with, but 

whom her father and brother knew. 

He then gets to the crux of the matter, was al-biiii MUQammad intimate with her? 

Her reply leaves no doubt, "at times he came to my house and other times I went 

31 That she had her own house is an indication that she was from a notable and, probably, wealthy 
extended family. 

32 How different this letter, in terms of information and style, is fromjatwiis, for example, Bul 
'Arafsjatwii of the previous chapter. We will recall that Dhat ai-Jamal does not speak, at least not 
in the first person as Bul 'Arar allowed her voice to be heard only in the third person. In this letter 
Bul 'Arar is at ease. He is not giving ajatwii with the purpose of guiding Khadlj to the straight 
path. He came to listen, and listening he did in order to gather information then report back to al­
Mukhtar. Can we imagine then, from this letter, that at least some ofTimbuktu's muftis did this 
kind of investigation before issuing their jatwiis? However, when they issued their jatwiis they 
omitted or suppressed all the rich details, for then the aim was not gathering information and 
letting all voices be heard from their own first-person perspective, but guidance and religious 
correctness. There is no reason to suggest that this particular letter is the only one of its kind 
among the thousands of manuscripts in Timbuktu's desert libraries. 
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to his, during the night and day". Khadlj fell pregnant, and as soon as she gave 

birth she sent for al-I;iiii Mul)ammad. He sent her whatever money he had, to 

meet, "some of the expenses of birth," without visiting her or welcoming the 

child, as any father naturally does. All Khadlj wanted was for al-I;aii Mul)ammad 

to acknowledge his son, more so, "Because he was a scholar, a baii, i.e. one who 

had performed pilgrimage to Mecca. The barakah of someone like him is hoped 

for". That is why she had married him. Thus, Khadlj's sending for al-baii 

Mul)ammad was not for maintenance - she, after all, told Bul 'Ariif that she was 

aware that he did not have "big wealth". 33 

It is this lukewarm, rather negative response of al-baii Mul)ammad that, I 

imagine, prompted Khadlj to call her son Mawliid. The word mawliid in Arabic, a 

passive participle, refers to the one born, i.e. any baby is a mawliid. The name was 

not unique; many men in Timbuktu, and elsewhere, had the name. Khadlj's giving 

her son that name was not accidental or just a matter of conventional 

nomenclature. The name she gave him signifies al-baii Mul)ammad's refusal or 

reluctance to acknowledge his son and bless him. This neutral (rather "obscure") 

name she gave him was to indicate his biological identity (his birth), not his social 

identity. To put it differently, the name Mawliid indicated her son's incomplete 

33 The question of maintenance is important in light of so many defaulting fathers during this same 
period as colonial records show. For example, the mothers and grandmothers of not a few en/ants 
metis, i.e. children of mixed parentage had to appeal to the Governor for financial assistance for 
these children. That they took their requests to the Governor stems from the fact that the fathers of 
these children were French as can be noted from the names and surnames of the children 
(Marianne, Jacqueline, Therese, Constance, Robert, Paul Colombani, Monique, Claude. Their 
mothers were local as their names indicate. From the colonial records, it seems that Timbuktu, 
compared to other administrative regions, had of the highest number of enfants metis and requests 
for state grants. Assistance publique enfants metis Cerc1e de Tombouctou, 1942-1957, ART 2 H 4 
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identity as long as his father refused to fully acknowledge him. He was simply 

"born" in Timbuktu. 

Accompanied by the notable, and son of a scholar, al-Mu~tafa bin Baba Shirfi, 

Bul 'Araf consulted the notables al-Mukhtar chose except those who were 

deceased or not present in Timbuktu at the time. The first he visited was the pious 

scholar, Mawlay 'Abd aI-Salam who was severely ill at the time.34 Bul 'ArM 

enquired from him whether he knew of any son of al-baii Mubammad had in 

Timbuktu, specifically one by the name of Mawliid whose mother is Khadlj". 

Mawlay 'Abd aI-Salam referred to the testimony of the pious Bubakr Mubammad 

Salim, the closest friend of al-baii Mubammad who was always in his company. 

Bubakr Mubammad Salim related that he was with al-baii Mubammad the day 

Khadlj's messenger came to al-baii Mubammad and informed him that she had 

given birth. AI-baii Mubammad responded, "Yes, this child has forty fathers and I 

am one of them." 

What did al-baii Mubammad's statement that he is one of forty fathers mean? 

Was he suggesting that Khadlj had had multiple men in her life, him being one 

(the number forty should not be taken literally, but a metaphor for more than 

one)? Or could it be that his usage of forty was merely symbolic, as the number is 

very symbolic in the northern Sahara's oral traditions and Islamic religious 

34 Bul 'Araf describes Mawlay 'Abd ai-Salam as a "knower of history and narrations". It is not 
clear whether he means with "knower of history", the general of Islam or the annals of Timbuktu 
and the region. 



Univ
ers

ity
 of

 C
ap

e T
ow

n

203 

literature?35 The records of the Native Court domestic dispute cases (1907-1912 

cases) show that husbands complained of wives having multiple lovers (see 

Chapter One). Or was he denying paternity of the child Khadlj had just given 

birth to? 36 Assuming that Khadlj did have multiple lovers how was the paternity 

of her child to be established? 

Although there is nothing in Bul 'Arafs investigation-letter about the 

response/reaction of Timbuktu's 'ulama' to al-baii Mul;tammad's enigmatic "forty 

fathers" statement, we cannot take it for granted that they did not respond.37 It is 

highly unlikely that there would have been silence on their part. Firstly, the 

statement was too grave to have gone unnoticed by Timbuktu's scholars. It all, 

but accused Khadlj of adultery. AI-baii Mul;tammad was liable for the punishment 

of slandering a chaste woman. And secondly, Timbuktu's muftis were always 

eager to take on paternity disputes to establish who the father was, as numerous 

Jatwas (mss 4903,5054,5064,5103,422, etc.) show. It was one of their favourite 

legal exercises. 

35 I learned the symbolic status of the number forty in the northern Sahara from Ghislaine Lydon 
in her report as an examiner of my PhD thesis. I am grateful 

36 Neither the letter nor thejatwa, unlike Bul 'Arafsjatwa regarding Tilmud (ms 5203), give a 
date for the marriage or the date Khadlj gave birth that allow one to imagine the possibility of 
Khadlj having had another man in her life. 

37 That there is nothing in Bul 'Arafs letter on the reaction of Timbuktu's 'ulamii' to al-biijj 
Mul]ammad's statement may be explained by the possibility that Mawliid was born before 1907, 
i.e. before Bul 'Arafarrived in Timbuktu in 1907. In other words, Bul 'ArMwas ignorant of the 
incident, as it transpired before his departure from Mauritania to settle in Timbuktu. It is difficult 
to see how Bul 'ArM could not have known about the incident had it transpired after 1907. His 
many jatwiis and letters show, as soon as he arrived in Timbuktu, Bul 'ArM acquainted himself 
with what transpired daily in Timbuktu. 
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Islamic law provides numerous tools to establish the paternity of children in the 

case of confusion. The most important tool in this instance that had to be applied 

is the juristic principle "attaching the child to the bed". This principle is derived 

from the prophetic tradition, "al-walad Ii al-firash wa Ii al-'ahir al-bajr" (the 

child belongs to the marital bed and for the adulterer the stone). Thus, according 

to this principle, al-bajj MuJ:tammad, as Khadlj's husband (as the testimonies 

below will show, explicitly and implicitly), was the father of her child, even if 

Khadlj is alleged to have had other partners. 

Al-bajj MuJ:tammad did not deny marriage to Khadlj. He disputed sole 

responsibility or share in the paternity of the child she had given birth to. Why 

would Khadlj have sent for him unless she was confident of her being his wife, 

irrespective of her alleged marital infidelity or not? It is.hard to imagine a Muslim 

woman of notable status in Timbuktu sending for any man and making him the 

father of her child. More so a man that is a notable, a bajj and a scholar. 

The rich Islamic legal tradition provides both hermeneutical devices and 

precedents to establish - or deny - paternity. Probably, the earliest Islamic 

precedent of a paternity dispute is the one that transpired in Yemen during the life 

of the Prophet.38 From the abovementionedfatwas in the Introduction, although 

38 The paternity dispute in Yemen involved three men who had sexual relations with the same 
women in the same time before she had her menstruation. The case was presented to 'Ali bin Abj" 
Talib the Prophet's envoy to Yemen. All three men claimed paternity of the child. 'Ali b. AbI 
Talib at first requested two at a time to acknowledge the third as the father (he did this thrice), but 
each time was met with refusal. Finally he drew lots informing them that the one whose lot is 
selected will be declared the father. Ibn Qayyim al-Jawzlyyah, Shams aI-DIn 'Abd-Allah b. 
MuQammad. Undated. 'flam al- muwaqqj''fn 'an Rabb al- 'a/amin, vol. 2. Beirut: Dar al-JIl, pp. 62-
63 
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chronologically later than this dispute, Timbuktu's 'ulamii' had local precedents 

and numerous legal tools at their disposal to establish the paternity of KhadTj' s 

child. 

We can, of course, not expect al-biiii Mubammad, although a scholar, to have 

applied the Islamic legal tradition to the situation; he disregarded it from the 

outset. Had he intended to invoke that legal principle, he would not have 

pronounced the "forty fathers" statement. Known and revered as a man of piety, 

in this instance, he seems to have been acting in bad faith. He never 

acknowledged the child and was allowed to continue without hindrance. That 

Mawliid had to seek the guidance of a mufti and al-Mukhtar having to launch an 

investigation, more than twenty-four years after al-biiii Mubammad's demise are 

indicative of al-biiii Mubammad's course of action. 

To this point Bul 'ArM remained the objective and detached investigator. 

However, the extent he went to describe both Mawlay 'Abd aI-Salam and Bubakr 

Mubammad Salim shows that he was not entirely dispassionate. He describes the 

former as a "knower of history and narrations" and states that he personally 

knows the latter from his business interactions with him and found him to be a 

rare example of piety. Beyond describing them as pious, there was no need for the 

additional accolades. It was sufficient to state that they were reliable witnesses. 

His growing subjective involvement - and even inclination - is apparent with his 

comment on al-biiii Mubammad's "forty-fathers" enigmatic statement. I regard 
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Bul 'Arafs comment as subjective involvement, because as an investigator he 

was not expected to comment. Bul 'Ariif says, 

I pondered over ai-baii Mul;1ammad's statement, "his fathers are 
forty and I am one of them", that that is an admission that he was 
sexually intimate with her which he covered up with accusing 
Khadlj of adultery. Unless it was said in j est, as often happens 
between friends. The shari' ah nullifies anything that is not an 
admission. Therefore, with this statement, ai-baii Mul;1ammad 
acknowledged paternity of his mentioned son. Indeed, God does 
not shy from the truth." 

206 

This comment shows two things: Bul 'Arafs knowledge ofIslamic law and his 

muftI skills at work. This is shown by his usage of terms such as admission, 

accusation of adultery, etc. all terms of Islamic law. And two, he is clear - much 

clearer than the muftI in the fatwa above - that ai-baii Mul;1ammad is Mawliid' s 

father. It is paternity that Bul 'Ariif is interested in, not Khadlj' s alleged immoral 

behaviour. Interestingly, Bul 'Ariif does not say anything explicitly about a 

marriage between ai-baii Mul;1ammad and Khadlj. However, that they were 

sexually intimate he seems not to have doubted. Thus, whether Khadlj was guilty 

of multiple affairs or not was not the issue for Bul 'Ariif.39 

Now that Bul 'Ariifhad all but established the legal position on ai-baii 

Mul;1ammad's paternity of Mawliid, he continues his fact finding mission. He 

"interviews", as it were, notable women of Timbuktu. We will recall that, in his 

39 On the assumption that al-biijj Mul:,J.ammad did, with the statement imply that KhadIj was an 
adulterer, there are two implications for al-bajj Mul:,J.ammad depending whether he was married to 
KhadIj or not. If he was not married to her, he was guilty of slandering, as he did not produce four 
witnesses and was therefore deserving of eighty lashes and two other penalties prescribed in the 
Qur'iin. Moreover, since he admitted that he was one of forty fathers, it makes him guilty of 
adultery. If on the other hand he was married to her, then he had to resort to Ii 'an, but he did not, 
which made him liable for the penalty of slander (eighty lashes, etc.). More importantly, ifhe was 
married to Khadlj his paternity ofMawliid is established. 



Univ
ers

ity
 of

 C
ap

e T
ow

n

207 

jatwa, the mufti told Mawlud that the testimony of righteous men and affmnations 

of KhadTj' s male and female contemporaries are indispensable factors in 

establishing Mawliid's sonship of al-baii Mul).ammad. Bul 'Arafhadjust listened 

to the testimonies of righteous men, all of them scholars and traders. It was now 

time for him to speak to some trustworthy women and men of notable origins. 

The fIrst woman Bul 'Araf "interviewed" was 'A.' isha, the wife of the Imam ( 

congregational prayer leader) of the STdT Yal).ya mosque, one of Timbuktu's three 

major mosques. Her father aljct° 'Umar was a religious fIgure of note. Bul 'Araf 

describes' A.'isha, whom he calls our mother, as one of Timbuktu' s most 

righteous and just women. Her pious biography, seniority, and the blurb on her 

notable pedigree are meant to confer her testimony with authority and weight. 

While she could not testify with certainty that KhadTj and al-baii Mul).ammad had 

been married, she could, and did, testify that al-baii Mul).ammad was intimately 

involved with KhadTj. KhadTj and al-baii Mul).ammad, she told Bul 'Araf, were 

continuousll l in one another's company until KhadTj's pregnancy became 

apparent. 

40 The word alfo' is a distortion of the Arabic wordfaqlh for jurist. In Timbuktu it is usually used 
for a person has basic knowledge of Islam but not well versed in such religious and linguistic 
sciences as Islamic law, theology, grammar, etc. For example, it is often given to prayer leaders of 
mosque congregations as this function does not necessarily require higher learning. 

41 The Arabic word tawiitur (I translated above as continuously) - and its derivative mutawiitir -
Bul 'Arafputs on 'A'isha's tongue is interesting; she, almost certainly did not use the word. The 
word literally means recurrent meaning absolute certainty. Thus, a prophetic tradition classified as 
tawiitur denotes that there is absolute certainty with regard to its authenticity; the Qur'iin is 
tawiitur; that South Africa is in Mrica is based on tawiitur. That Bul 'Arafused it, betrays his 
growing bias and involvement in deciding the outcome. 
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From another man Bul 'Arafheard that Khadlj was a/-baii Mu1)ammad's servant, 

although he was not sure whether Khadlj's service was that of a spouse (a 

euphemism for mistress?) or of a paid servant. Whatever, the nature of Khadlj' s 

servant status, the point is that she and a/-baii Mu1)ammad shared the same 

private space for a sustained period of time. It is for this reason that Bul 'Araf felt 

the need to bring his knowledge of Islamic law to bear upon the situation by 

explaining the nature of Khadlj's service in terms of the Islamic law notion of 

shubhah. 

The term shubhah is a verbal noun that signifies, generally, a "likeness" or 

"resemblance". As a technical, legal term, shubhah signifies uncertainty or doubt 

resulting from a resemblance between an unlawful action and a lawful one. 

Because of the resemblance between the two actions, the jurists exempt the 

wrongdoer from the normal punishment, while continuing to view the action in 

question as unlawful. With regard to fornication, Muslimjurists identified a dozen 

or so instances of sexual intercourse to which the notion of shubhah applies. 

Examples of shubhah in this regard are, a man who has intercourse with a woman 

whom he mistakenly believes to be his wife or a marriage to a woman whose 

'iddah is thought have expired while it did not.42 

Shubhah, in this instance, did two things. It saved the reputation of a/-baii 

Mu1)ammad. Had a/-baii Mu1)ammad not been married to Khadlj but was sexually 

42 For this brief description of shubhah, see Powers, D. 2002. Law, society and culture in the 
Maghrib, 1300-1500. Cambridge: Cambridge University Press pg. 29; ZuQ.aylI, W. 1989. Al-fiqh 
al-isliimiwa adillahtuh, vo!' 6. Damascus: Dar al-Fikr, pp. 30-32 
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intimate with her, he would not have been liable for the prescribed punishment for 

adultery. Secondly, and more importantly, it all but openly proclaimed that ai-biiii 

Mubammad was Mawliid's father, even ifby mistake. 

At this stage Bul 'Araftumed to al-Mu~tafli bin Baba Shim, his companion 

hitherto in his inquiry and in the interviews with various people. Did he have any 

knowledge of the matter, Bul 'Arafasked him? His reply was the same as the two 

previous "interviewees": he was party to no marriage ceremony, but does testify 

on the basis of what he heard from others for a long time now that Mawliid is the 

child of ai-biiii Mubammad. Such was also the testimonies of al-Bashlr wuld al-

NafrawI and Mubammad Abmad wuld Maymun. The scholar al-TijanI, a close 

friend of ai-biiii Mubammad, did not testify to the marriage of ai-biiJi to Khadlj. 

However, he had detailed information about the incident, which he mentioned 

only to al-Mukhtar. In other words, he refused to share it with Bul 'Araf, who 

was, however, not put off by this refusal, 

I suspect that he knows the testimony of Mawlay 'Abd aI-Salam 
and he possibly knows more than that, because there is concealed 
[news] he did not clarify to me. In any case most people who know 
ai-biiii Mubammad bin al-Junayd see the physical features (ai­
qiyiifah) of ai-biiii Mubammad in Mawliid the son of Khadlj. And 
this is my conviction and Saiam (greetings) to you. 

Although all the "interviewees" to this point did not witness any formal marriage 

between ai-biiii Mubammad and Khadlj, they all confirmed an intimate mixing of 

the two. The issue, once again for them, was not whether ai-biiii Mubammad and 

Khadlj's relationship was a religiously sanctioned one (although they all 

suspected that ai-biiii Mubammad had married Khadlj) but that they indeed had a 



Univ
ers

ity
 of

 C
ap

e T
ow

n

210 

relationship that produced a child. The only reason they talked to Bul 'Araf, it 

would seem, was to establish that Mawliid, the son of Khadlj, was indeed the son 

of ai-baii Mubammad, however much the latter refused to acknowledge him. Bul 

, Arar s inquiry relieved them, it seems, from a matter that had been weighing 

heavy for many years on their chests. 

It is at this point where Bul 'Araf ended the letter dated 11 December. But he was 

clearly unhappy with concluding the inquiry there. This he brought promptly to 

al-Mukhtar's attention, as we mentioned above. His mood is indicated by, what 

we can almost call, his protest to al-Mukhtar about the impatience of the latter's 

messenger. The messenger's impatience prevented him from conducting a 

thorough inquiry that would have yielded more findings than what he mentions in 

this letter. He immediately continued his inquiry after sending the first letter to al-

Mukhtar. Interestingly, in this 12 December addendurri, Bul 'Araf donned his 

mufti cap more apparently, if for a while only, to show his knowledge of Islamic 

law and venture his legal opinion of the dispute. He was not satisfied with merely 

being an investigator. The mufti element in him had to say its say. 

The contents of the 12 December 1944 letter are Bul 'Arar s findings from 

speaking to four more people. The four people were a scholar, two elderly men 

(the manner in which Bul 'Araf addresses one of them suggests that he was a 

notable), and an elderly woman.43 What differentiates their testimonies from those 

43 Bul 'ArMis meticulous in his emphasis on knowledge (scholars) and age (elderly), throughout 
the letter. To put it differently, knowledge and seniority in age indicate the impeccability ofthe 
witnesses, which, in turn, indicates the validity and bindingness of their testimonies as evidence of 
al-biijj Mui).ammad al-TuwatI's paternity ofMawliid. 
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of the people Bul 'Arar previously spoke to, is their certainty regarding ai-/:zaii 

MUQammad's marriage to Khadlj, the mother of Mawlud. 
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The first of the four Bul 'Arar spoke to, was Shaykh Man BaM, who from the tile 

shaykh seems to have been a scholar. He was of the most trustworthy and just 

people by consensus of Timbuktu's people. He knew ai-/:zaii MUQammad 

personally as the latter was his father's bosom friend and practically lived in their 

house. He had no doubt that ai-/:zaii MUQammad married Khadlj, the mother of 

Mawliid. 

The first old man Bul 'Arar then spoke to had lived right next door to Khadlj; 

their homes were joined. He heard that a man from the quarters of the TuwatI 

community had married Khadlj and that one day he saw a man whom he thought 

to be ai-/:zaii MuJ:tammad in Khadlj's room. When he asked about this man's 

reliability Bul 'Arafwas told that people did not know him to be a liar. 

The elderly woman Yamodi's (her father was a scholar) testimony, in particular, 

provided important details on Khadlj and ai-/:zaii MUQammad's relationship from 

its outset. She narrated that ai-/:zaii MUQammad saw Khadlj in the house of his 

neighbour Mayram, fell in love with her and requested her to marry him in secret. 

Khadlj initially refused ai-/:zaii MUQammad's marriage proposal. Whether Khadlj 

refused ai-/:zaii MUQammad' s proposal in itself or because he wanted a secret 

marriage, we can only guess. However, at least two few colonial-erafatwas 
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discuss the occurrence of secret marriages (nikiib al-sirr) 44 in Timbuktu and the 

region.45 

Yamodi informed Bul 'Araf that she, in fact, exhorted a reluctant KhadTj to accept 

al-biijj Mul)ammad's proposal. Being married, she convinced KhadTj, was better 

than bachelorhood. After their marriage, Yamodi regularly saw al-biijj 

Mul)ammad coming to KhadTj's house and other times she saw KhadTj going to 

al-biijj Mul)ammad. Visits of such a nature and frequency can only be that of 

married people. The last word is that of the notable Mawlay 'IlT who happened to 

be originally from Touat, al-biijj Mul)ammad's hometown. He testified that 

MawlUd was al-biijj Mul)ammad's son on the basis of recurrent popular talk. He 

told Bul 'Arafthat it was so widespread, he did not think anyone would dispute 

it. 

On that last testimony Bul 'Araf concluded his investigation. All the testimonies 

and opinions that came out of the investigation make the case for MawlUd being 

the son of al-biijj Mul)ammad. What is clear is that Bul 'Araf, though fair in how 

he conducted the inquiry, was not a neutral spectator. His choice of witnesses, i.e. 

those whose testimonies he included46
, his description of them: age, knowledge 

44 Isa bin Mul;1ammad bin al-Mawliid, Fatwafi sha 'n nikiib al-sirr, IHERI-AB, ms 3462 & Abu al­
Khayr bin 'Abd-Allah b. Marziiq b. AI-Bill, Fatwafi sha'n nikiib al-sirr, IHERI-AB, ms 3959 

45 Most Muslim jurists have declared secret marriage forbidden and annul such a marriage. 
Although a secret marriage meets the requirements of a valid Islamic marriage, such as the 
presence ofthe bride's guardian and two witnesses it is not publically announced, which raises a 
question mark. In general, people marry secretly for various reasons, one being to avoid the ire of 
an existing wife and her children. 

46 We can assume that he spoke to more people than the number of testimonies the inquiry shows. 
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status, their friendship with al-biiji Mul)ammad and Khadlj, and the location of 

their homes next to al-baii Mul)ammad and Khadlj' s homes are all very telling. 

On the one hand, it shows the thoroughness of his investigation, but also his wish 

to see, or even influence, the outcome of the inquiry in a certain direction. 

However, Bul 'Araf left it to al-Mukhtar to decide. It was for him to accept his 

findings and embrace Mawlild as his brother or, if he was not happy, to consult a 

qa(li. AI-baii Mul)ammad was long deceased, however, the matter remained. It is 

therefore befitting that we bring to bear upon the situation the second epigraph, 

which are the words of none other than Bul 'Araf with which he concluded his 

fatwa that dealt with the case ofDhat aI-Jamal (ms 5064, Chapter Three). His 

words, meant for 'Abd al-Mun'im, were, "whether you deny your child 

deliberately or out of ignorance he will never be negated from you, even if you 

are deceased". The same words were applicable to al-baii Mul)ammad al-TuwatI, 

albeit posthumously. 

Conclusion 

MawlUd al-Tuwati's search for his father was not an isolated incident in 

twentieth-century Timbuktu. Another twentieth-century fatwa by the scholar 

Mul)ammad aI-Tahir Dah (d. 1964), tells a story similar to that of MawlUd. A man 

(thefatwa gives neither names nor dates) claimed to be the son of another man 

after the latter's demise; everyone he met informed him that he is the deceased 

man's son. His mother confirmed that she was married to the deceased, 

consolidated by word of mouth and widespread hearsay evidence. Some spoke of 
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a marriage while others held that they merely saw her alone with him in his house 

or on his roof. (We heard the same testimonies in KhadTj's case).47 There are 

many similarfatwas among Timbuktu's manuscripts. From another angle though, 

this chapter's focus on al-bajj Mul)ammad as a religious scholar who refused to 

acknowledge his child is an isolated case, in so far as it shows the "worldliness" 

and ordinariness of Timbuktu's religious scholars. They could be as weak-willed, 

short-sighted, and deceptive as the ordinary people who they lectured and wrote 

fatwas for. The formal literature presents Timbuktu and the region's 'ulama' as 

illustrious personalities and intellectuals only. 'Ulama' simply do not abandon 

their children, especially if he is a man whose barakah is hoped for, and keeps the 

company of notables renowned for their righteousness and piety, whether scholars 

or traders. But in this case the scholar did that and continued to do so until his 

demise, for this reason the disputed son had to seek guidance and assistance from 

other 'ulama'. He never retracted his words that the child has forty fathers of 

whom he is one. While it contained some of the themes addressed in the previous 

chapter it, in a narrow way, introduces the chapter that follows. The following 

chapter treats the everyday parochialism of Timbuktu's 'ulama' as a whole. 

47 Mul:.tammad aI-Tahir h. Abmad al-An~iirI Dah, Fatwa/i man idda 'a intisabuhu ita raj/ ba'd an 
mat, IHERI-AB, ms 3944 
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Chapter Five 

When holymen squabble: a muftl of two cities 

In Muslim literature, the 'ulamii' appear as a hotchpotch of diverse social 
statuses and functions. They are semi-literate village imams and erudite 

qiit;lis, rabble-rousers and privy counsellors to kings, spiritual directors and 
cynical politicians. Some are scions of wealthy and influential families 

others are impoverished immigrants from remote villages. Some are 
landowners, some are salaried professors or bureaucrats, and some are 

merchants or humble artisans. The great majority are men, but there are a 
number of notable women in their ranks as well. In short, they seem to cut 

across almost every possible classification of groups within Islamic 
society, playing a multiplicity of political, social, and cultural roles. For 
two reasons, then - their omnipresence, and the calibre of our data - the 

'ulamii' demand special attention by the social historian. l 

Ulemology is a noble science - at least we have to think so, because it is 
almost all the Islamic history, we will ever have ... 2 

Introduction 

215 

That Timbuktu and 'ulamii' are virtually synonymous is no exaggeration. They played a 

seminal role in the making of the city and shaping its character, at least since the 

construction of Djingere Ber (the grand mosque) in 1325. Although the city was founded 

at the beginning of the twelfth century CE (1106-07) it only became famous after 

scholars settled in it. 3 The sources, both written and oral, show that they were active, 

albeit in fluctuating degrees, throughout the various empires and states that conquered 

and ruled the city. Even during the reign of Sonni 'All, founder of the Songhay Empire, 

who reportedly maltreated, persecuted and killed them, the 'ulamii' continued to playa 

1 Humphreys, RS. 1991. Islamic history: aframeworkfor inquiry. New Jersey: Princeton University Press, 
187 

2 Mottahedeh, R 1975. Review article ofR.W. Bulliet's, The patricians ofNishapur: a study in medieval 
Islamic social history, Journal of the American oriental society, 95, 3, pg. 495 

3 Hunwick, Timbuktu & the Songhay Empire, 29 (footnote number 2) 
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central role in the running of the city.4 Acknowledging their importance and worth, Sunni 

'All is reported to have said: "Were it not for the scholars, life would neither be pleasant 

nor agreeable". 5 In short, from even before Mansa Musil visited Timbuktu in the early 

fourteenth century to French rule at the end of the nineteenth century and beyond, the 

city's 'ulamii' were palpably present and active. 

Timbuktu produced a prolific corpus of literature on its' ulamii' , their lives, stature, and 

literary production over a period of four-and-a-half centuries that supply the historian 

with abundant information. This corpus of literature includes tarlkhs, bibliographical 

dictionaries, hagiographies, eulogies, obituaries, poems of praise, and other genres of 

panegyric literature. The 'ulamii', they present to us are saints, loci of the manifestations 

of divine grace, baraka, clairvoyance, wealthy notables, and authors of intricate juristic, 

legal and theological treatises. To put it differently, the image we have of Timbuktu's 

'ulamii' from these sources - supplemented by oral accounts - is one of piety, devotion, 

and learning - as in most classical Islamic literature on the 'ulamii'. For example, in the 

two chapters on Timbuktu's scholars and holymen in the seventeenth-century Tarlkh al-

Siidiin, Timbuktu's foremost tarlkh, we find the following account of Timbuktu's 

'ulamii': 

This is an account of some of the scholars and holymen who dwelt in 
Timbuktu generation after generation and some of their virtues and 
noteworthy accomplishments. In this regard, it is sufficient to repeat what 
the trustworthy shaykhs have said on the authority of the righteous and 
virtuous Friend of God, locus of manifestations of divine grace and 
wondrous acts, the jurist Qadi Muhammad al-Kabari. He said, "I was the 
contemporary of righteous folk of Sankore, who were equalled in their 
righteousness only by the Companions of the Messenger ofGod.6 

4 'Abd al-Ral).man al-Sa'df, Tarfkh al-Siidan, IHERI-AB, ms 681, fl. 90 

5 Hunwick, 1.0. 1999. Timbuktu & the Songhay Empire: A/-Sa 'di's Tar'ikh al- Siidan down to 1613 & other 
Contemporary Documents. Leiden: Brill, pg. 54 



Univ
ers

ity
 of

 C
ap

e T
ow

n

217 

The great sixteenth/seventeenth century Timbuktu scholar ADmad Baba al-SudanI (1556 

- 1627), describes his teacher MUDammad b. MaDmud Baghayogo as "our shaykh and 

blessing, the jurist, expert, ascetic and of the choice servants of God." 7 Contemporary 

literature on Timbuktu's 'ulamii' re-presents this "classical" image. Elias Saad's, The 

social history ofTimbuktu is at once about the scholars of Timbuktu who throughout the 

centuries were administrators, judges, and imams of mosques. 8 They were notables 

drawn from rich mercantile families, and the ranks of the ruling Songhay (1492 - 1591) 

and Arma9 (1591 - 1833) families. 10 The region's classes oflow social status did not, it 

seems from Saad's account, contribute significantly or at all to the ranks of the city's 

scholars. 

An-other 'ulamii' 

This chapter is, however, not concerned with Timbuktu's 'ulamii' as luminaries, saints, 

loci of the manifestations of divine grace. Instead, it focuses on another side of 

Timbuktu's colonial-era 'ulamii', quite different from the one we mentioned above that 

we find in Timbuktu's tarlkhs and biographical dictionaries. We look at their squabbles, 

personal and political ambitions, boastful display of knowledge, and their contemptuous, 

6 'Abd al-Rai)man al-Sa'di, Tarikh ai-Sudan, llIERl-AB, ms 681, fl. 2 

7 Al}mad Baba b. Al}mad al-Siidani. 1989. First edition. Nayl al-ibtihaj bi ta.triz al-dlbiij. Tripoli: Kuliyyah 
al-Da'wah al-Islamiyyah, 600. 

8 Two other contemporary works on Timbuktu's 'ulama' are, Mahmoud Zoubeir's La vie Ahmed Baba, on 
the life of Al}mad Baba al-Siidani and John Hunwick's Arabic literature of Africa, on the lives and works 
of the 'ulama' of Timbuktu and the Middle-Niger. 

9 The Arma (also called Ruma) were the Moroccan soldiers who administered all Songhay's territories after 
its conquest, notably Timbuktu, Jenne and Arawan. 

10 Saad, Social history, 14 - 158 
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scornful and sarcastic treatment of one another. The following extract, most likely part of 

a longer letter, captures something of their other side, 

Our dear SIdi al-Mukhtar [al-KuntI] do not be excessive ... be just and be 
fair. Your fame, wealth and [spiritual] stature in the souls of creation 
(people) do not make you immune from error ... your endeavour to 
preclude me from God's bounties is naught but self-aggrandizement. I I 

In it, the scholar al-Mukhtar bin Buna accuses the great nineteenth-century spiritual 

luminary, SIdI al-Mukhtar bin AI:nnad al-KuntI (1729 - 1811) of excess, unfairness, and 

being intoxicated with fame and self-aggrandizement. 12 SIdI al-Mukhtar was arguably the 

greatest scholar and saint of the region during the eighteenth century. He successfully 

brokered a truce between the warring Anna and the Touareg in 1771 that brought 

stability and relief to the city and the citizens. Bin Buna was a scholar of weight in his 

own right. 13 

SIdI al-Mukhtar al-KuntI had apparently threatened bin Buna that he would invoke God 

to afflict bin Buna with amnesia so that he would completely forget all his learning! The 

potency of SIdI al-Mukhtar al-KuntI's supplications was reportedly one of the many 

signs that he was a saint. To be afflicted with erasure of all of one's knowledge is no 

light matter. Nevertheless, threats and accusations of this kind give us that rare glance 

into the squabbles and attitudes of Timbuktu's 'ulamii' and luminaries. 

11 Paraphrased extract from the quote of Mukhtar al-Buna, interview with Mahamane Mahamoudou dit 
Hamou, 6 December 2006, Timbuktu. 

12 Abitbol, Tombouctou au milieu du XVIlle siecle', 81. 

13 He authored, for example, AI-if/mirar, a work on Arabic grammar in which he made additions to the 
famous Aijly'yah ibn Malik ofMul,lammad ibn Malik (d. 1274) a didactic poem on Arabic syntax and 
morphology consisting of one thousand and two verses. 
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In a long treatise dated 9 March 1929, Mul)ammad Yal)ya bin SalIm speaks of the 

'ulama' and the awliya' (the saints) of his day in the region. They do not acknowledge 

one another, because of their bickering and disagreements with one another. He is quick 

to point out though that such behaviour stems from scholars' commitment to and defence 

of the religion of God. It harms neither the one who insults nor the one who is insulted. It 

seems safe to say that Mul)ammad Yal)ya bin SalIm was engaging in some form of 

damage control and sanitization. He himself was often on the receiving end of the dislike 

and condemnation of some scholars in the region, as many manuscripts show. 14 In a 

jatwa, a muftI pours scorn and shame on another muftI whom he says does not have 

knowledge of all the laws of divorce. 15 

This view of Timbuktu's 'ulama' has thus to be wrenched fromjatwas, the letters of 

'ulama', rumours, and even colonial records, etc. Theirjaiwas, wherein they explicated 

matters of a religious-legal nature and guided the ordinary folk in their mundane affairs, 

also provided them a platform to vent their ire against colleagues. A caveat is in order at 

this point. While the jatwas and letters reveal the banal and trivial behaviour and 

attitudes of Timbuktu's 'ulama', they do not negate the image of 'ulama' as saints and 

luminaries the tarlkhs, biographical dictionaries, panegyrics, etc. present. 

As a rule, a typicaljatwa - or any treatise by a scholar - begins with pietistic formula 

such as an admission of ignorance, insufficient knowledge, sinfulness, unworthiness, 

need for God's grace, etc. MuftIS refer to themselves in the diminutive form, e.g. 

14 Mu1).ammad Yal)ya bin SalIm, Maktub ,llIERI-AB, ms 5227, fl. 1 - 2 

15 Al)mad bin AbI al-' Arar, Fatwiifi rajul I;allafathu zawjatuhu an Iii yukallimfuliinahfakallamahii 
niisiyan, llIERI-AB, ms 4907, fl 8. 
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kuwaytib (lit. little author) or 'uwaylim (lit. little insignificant scholar), etc. However, 

beyond signifying piety and humility, the standard formulas which Timbuktu's muftis 

began their fatwas with, allowed them to launch ad hominem attacks on other scholars 

without betraying their intention to offend. This is not to make a claim of insincerity on 

the part of the scholar, but to argue that a pietistic religious vocabulary had a dual 

function, at least, for some scholars: piety and concealing personal attacks. This they did 

without compromising the academic standard of their Jatwas. For example, in between 

the lines ofa 1946 paternity disputefatwa the scholar Bul 'Arafrefers to Timbuktu's 

jurists' mutual revulsion and avoidance of one another (lit. 'They tum their backs to, and 

flee from, one another'). Their hearts, he says, are full of malice and their attitude is one 

of violence. He singles out one mufti (whom he does not mention by name) in particular 

as the epitome of this situation and the object of his ire. Of this muft'ihe says: "I do not 

have a big turban or a decorated stick (staff), I do not stagger when I walk, and I do not 

saturate my stomach with trivialities".16 

By disassociating himself from this religious paraphernalia and aloof attitude, he implies 

that they are the properties and characteristics of this other mufti. In another fatwa dated 

15 November 1944, the same Bul 'Araffaults another mufti who had erred in declaring a 

particular marriage forbidden. He, more than once, condescendingly refers to this mufti 

as a student. 

This mufti has no knowledge of legal theory, Islamic substantive law or 
the opinions of the jurists. He and his ilk should not issue fatwas because 
in hisfatwa, he made a man's wife forbidden for him without a sound 
basis. If he were in a land under Islamic rule, he would be meted a severe 
beating because he acted without authority and knowledge. Shame on this 

16 AQ.mad bin AbI al-' ArM al-TaknI, Al-kashf wa al-nahhahfi ilbiiq al-walad hi al- shubhah, lliERI-AB, 
ms 5064, fl 24-25 
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status of the marriage in this incident] of which, even one is sufficient, to 
make the wife permissible for her husband ... 17 
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In letters, scholars were even more forthright and vitriolic in their attack on one another, 

albeit always within the ambit of scholarly discussion. The attacks centred ostensibly 

around questions ofa religious-legal nature. A letter, the bibliophile and muftI Bul 'Araf 

sent to Mul}.ammad bin IbrahIm bin' Abidin al-KuntT (hereafter ibn IbrahIm) another of 

the region's high-ranking muftIs, shows the degree ofintra-'ulama' attacks. Bul 'Araf 

began his letter with what appears to be a panegyric. He addressed ibn IbrahIm as, "the 

splendid light of our time, the hardworking scholar, the God-fearing, and the ascetic", 

etc. However, it turns out to be nothing but sarcasm, mockery, condescension, and even 

contempt when he immediately qualified his apparent panegyric with, "according to his 

(ibn IbrahIm's) claim." In other words, Bul 'Arafwas simply repeating ibn IbrahIm's 

words or throwing them back at him, with maximum sarcasm. The sarcasm turns into 

outright contempt when Bul 'Araf calls Mul}.ammad bin IbrahIm - whom he just a 

moment ago addressed as "the God-fearing lamp" - a liar, fickle-minded, a conjecturer 

and someone with evil intentions. 

The letter is long and permeated with scathing attacks and sarcastic remarks. To add 

insult to injury, Bul 'Araf directed a few questions on Islamic substantive law to ibn 

IbrahIm, but says beforehand he is confident the 'the splendid lamp of knowledge' will 

not be able to answer. I8 Elsewhere Bul 'Araf contemptuously describes ibn IbrahIm as a 

capricious person susceptible to every falsehood, perfidy and lies he hears, and trivial in 

17 Al}mad bin AbI al-'Arafal-TaknI, Fatwafi al-nikiib, llIERI-AB, ms 4907, fl. 2 - 7 

18 Al}mad bin AbI al-' Araf al-TaknI, Rasa 'ilfi al-mun~arat, llIERI-AB, ms 5219, fl. 1 
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intelligence. Because, says Bul 'ArM, "I am well acquainted with your tendency to act in 

accordance with bad thoughts and conjecture given that your self-doubt overwhelms 

yoU.,,19 

A series of letters went back and forth between the two scholars. According to another 

letter by Bul 'ArM, ibn IbrahIm called him an ignoramus, more stupid than a donkey, an 

obtuse commoner that has no knowledge of Islamic law, prophetic traditions, exegesis, 

Arabic grammar, and logic, etc?O In his letter, Ibn IbrahIm, negates the charges, "never, 

indeed not, and far be it". "Rather", he says, "we pointed it out so that firstly, you may 

gain insight into this matter (which you are ignorant of) and finally that you may seek 

forgiveness from God that He may forgive you, or remain in opposition to the approved 

and well known view of the scholars.,,21 For Bul 'ArM, ibn IbrahIm's advice was nothing 

but boastful arrogance sugar coated in exhortations to piety and claims of scholarly 

insight. 

Ibn IbrahIm exploited, it seems, the fact that Bul 'ArM never became a full-time scholar 

for he continued to pursue a life of trade, which had brought him to Timbuktu and where 

he had settled. Nevertheless, Bul 'Araf acted and was accepted in practice by Timbuktu's 

population as a mufti. Born in 1864 in Guelmim in southwestern Morocco, he lived for a 

period in ShinqIt (Mauritania), where he, of course, was able to meet many of the notable 

of the region scholars based there. Here he developed the habit of sitting with scholars 

19 Ai}.mad bin Abi aI-'Arar, Risalahfi al-radd 'ala Mu/:lammad bin Ibrahlm, llIERI-AB, ms 4810, fl2-3 

20 Ai}.mad bin Abi aI-'Arar, Risalah min Ab"i al- 'Arafila Mu/:lammad bin Ibrahim, llIERI-AB, ms 5121, fl. 
1-2 

21 Mul;tammad bin Ibrahim bin' Abidin, Risalah min Mu/:lammad bin Ibrahlm ita A/:Imad bin AM al- 'Araf 
al-Taknl, llIERI-AB, ms 5281, fll-2 



Univ
ers

ity
 of

 C
ap

e T
ow

n

223 

and in scholarly circles learning informally, it would appear, various aspects of MalikI 

fiqh and other disciplines.22 

What appears though to have aroused Bul Arars ire was ibn IbrahIm's remark that 

touched on something closest to Bul 'Arars heart. It concerned books. Bul 'Arafwas the 

authority and expert on books in the region. A bibliophile, copyist and buyer of 

manuscripts, and a trader in printed books, Bul 'Araf had contact with book dealers in 

Egypt, Beirut, the Arab West, and other parts of the Muslim world. In his letter, ibn 

IbrahIm disputed Bul 'Arars claim that his copy of al-Juz' al-Najrawr3 is better than all 

other copies, that the book markets are expensive and that the prices of commodities 

have increased, etc. In this, he struck a raw nerve with someone whose knowledge of 

books was second nature. 

Moreover, he charged Bul 'Arafwith sheer ignorance. In the same letter, ibn IbrahIm 

criticized Bul 'Arars view that leasing and lending can be enacted in the same legal 

transaction as wrong. He insinuated that Bul 'Araf does not know Islamic law, yet acts, 

as ifhe does. The broader colonial context was possibly a factor in the two scholars' 

hostile relationship. As we mentioned in Chapter One, ibn IbrahIm seems to have been 

virulently against the colonial presence and its control of Muslim judicial activities, as 

least as, no one other, than Bul 'Arafpointed out in his letter.24 

22 Shamil Jeppie. History for Timbuktu: A1).mad Bul 'arar, archives, and the place of the past, pp. 5-6 

23 The reference here is to a two-volume book called al-Fawiikih al-diwiinl 'alii risiilah ibn AM Zayd al­
Qayrawiinf by Ai)mad bin Ghunaym bin Salim al-NafrawI. In short, the book is called AI-NaJriiwf. I thank 
Mahamane Mouhamed dit Hamou (hereafter Hamou) for this information. 

24 Ai)mad bin AbI al- 'Arar, Maktiib Ii Abmad bin AM al-'AriiJ fi al-radd alii Mubammad bin Ibriihlm bin 
'Abidln 'indamii kaffara man yala 'iimal ma 'a al-Na$iirah, IHERI-AB, ms 4810. 
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Le cadi de Tombouctou 

More specifically, the chapter focuses on one colonial-era mufti in particular: 

MuQ.ammad MaQ.moud ould Cheikh (hereafter, ould Cheikh) often called Ie cadi de 

TombouctoU?5 Who was MuQ.ammad MaQ.moud ould Cheikh? He was one of the 

region's foremost scholars of the twentieth century scholars, born around 1910 in 

Timbuktu and died there in 1973. He hailed from a family of scholars, saints and 

wielders of political power in the desert town of Arawan. In an interview with Radio 

Tunisia on 20 September 1955, ould Cheikh mentioned that his Arab ancestors settled in 

West Africa between the eighth and ninth centuries CEo They, he stressed, have since 

their arrival there provided the region with muftis and qiir;lis. As learned men, his 

ancestors married the daughters of the Touareg chiefs whose offspring in tum became 

scholars and rulers.26 Thus, in his lineage religious-intellectual and temporal-political 

authority were combined. 

QuId Cheikh was a highly rated intellectual recognized as such by fellow 'ulamii', 

colonial officials and Muslim community in general. He obtained a thorough education 

in all the traditional Islamic sciences such as Islamic law, legal theory, Qur'anic 

exegesis, and theology. His numerousfatwiis and adjudications as a colonial-court qiir;li 

25 Ould Cheikh was referred to as the "Cadi of Timbuktu" in many French administrative documents (as 
late as 1958). He was however, not the qcu;li of Timbuktu, as a single office for the post of colonial qii¢/ for 
Timbuktu did not exist. The colonial administration appointed a qii¢i for each of the different communities 
groups and members of desert bound tribes resident in the city. Thus, Mohamed Lamine was the qii¢/ of the 
sedentary population of Timbuktu, ould Cheikh qii¢/ of the Ahel Araouan, Mohamed Ag Mohamed Ali 
qii¢/ ofthe Kel al-Antassar, etc. See, Le Qadi de Tombouctou 1954-1959, Sahara OCRS 1957-1959: Centre 
des Archives Diplomatiques de Nantes (hereafter, CADN) AOF Dakar 320 (I thank Baz Lecocq for this file 
on ould Cheikh); Chambre de accusation Tombouctou 1936 -1946: Rapport sur lefonctionnement de la 
Justice indigene en 1938, ART M 10, Justice indigene correspondances diverses, 1944-1947, ART M4; 
and Hall, Mapping the River, 261. 

26Le Qadi de Tombouctou 1954-1959, Sahara OCRS 1957-1959: CADN AOF Dakar 320. 
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bear testimony to his status as a top-rated muftI and traditional scholar. In addition to 

that, he spoke, read, and wrote French and had an extensive knowledge of French 

politics, history, and culture, gained through his many travels. 27 His library contained 

works on French penal and criminal law, the Petit Larousse Illustre, and so forth?8 It is 

no exaggeration to say that from this perspective, ould Cheikh was unequalled among his 

fellow 'ulamii' who at best spoke a limited amount of French. He was one of only two 

high-ranking traditional scholars appointed as qii(ifs by the colonial administration. 

In 1932, at the young age of twenty-two, ould Cheikh was appointed qii(if of the Ahl 

Arawan in Timbuktu.29 According to another colonial record, his first appointment was 

in 1931. In 1936, he was appointed a second time following his temporary resignation in 

1935 brought on by a conflict between him and the local religious elite. He resigned 

again and fmally, according to Lecocq, in 193930 (probably for'the same reason as in 

1935), but was appointed a third time in 1941. This third appointment lasted until 1949 

where after his mandate was not renewed.31 

QuId Cheikh, the muftI and descendant of the Prophet and saints, was however, also a 

man of ambition and intrigue. In an interview with Jacques Hardy, he introduced himself 

27 For example, (and by no means exhaustive) immediately after doing the bajj in 1955, he visited 
Palestine, Lebanon, Jordan, Iraq, France, Tunisia, and numerous towns in Algeria. Le Qadi de Tombouctou 
1954-1959; Sahara OCRS 1957-1959: CADN AOF Dakar 320 

28 Baz Lecocq, Unpublished paper (in draft) presented at the 3rd international ABORNE conference, 
University of Witwatersrand, 9-13 September, fl. 7. I have the author's written permission to quote from 
the draft (e-mail dated, 12 October 2009) 

29 Ibid, fl. 7 

30 Ibid, fl. 7 

31 Le Qadi de Tombouctou 1954-1959, Sahara OCRS 1957-1959: CADN AOF Dakar 320, fl. 349 
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31 Le Qadi de Tombouctou 1954-1959, Sahara OCRS 1957-1959: CADN AOF Dakar 320, fl. 349 
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as the spiritual leader of all the Muslims in the region. The truth is that, at most, he was a 

recognized leader among few spiritual leaders in the region.32 We already saw his 

penchant for the title of "Cadi of Timbuktu", even though he was not. Bul 'Arar s 

abovementioned talk of scholars with big turbans, decorated staffs and staggering walks 

most likely refers to him as he was often dressed in a turban and a staff in his hand. 33 He 

differed in his fatwa with the two other muftls and other jurists regarding the paternity of 

the child in the Dhat aI-Jamal affair (Chapter Three). In short, his behaviour often stood 

in contradiction to the normative image of Timbuktu's 'ulama' we referred to in the 

abovementioned tarlkhs and biographical dictionaries. His politics of separation certainly 

did, as we will see. 

There were those in the colonial administration who supported him and exaggerated his 

importance and authority for their vested interests, of course. However, there were 

equally colonial officials whose dislike and disdain for him were no secret as colonial 

records show. In the Notice de renseignements of December 1956, he is described as a 

man who loves intrigue, petty squabbles and bickering.,,34 

A colonial record has him embroiled in an episode that involved an ostrich and a colonial 

official. On, 8 September 1952, an inhabitant of Timbuktu charged ould Cheikh with the 

theft, killing, and eating of his ostrich. The deputy Administrator of the district of 

Timbuktu, Monsieur Tissier informed ould Cheikh of the charge and summonsed him to 

32 Le Qadi de Tombouctou 1954-1959; Sahara OCRS 1957-1959: CADN AOF Dakar 320 

33 See, footnote number 15 above 

34 Justice de paix-diverses affaires et correspondances Cercle de Tombouctou 1946 -1959, ART M30; Le 
Qadi de Tombouctou 1954-1959, Sahara OCRS 1957-1959: CADN, AOF Dakar 320 
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appear to appear in front of a tribunal. According to the colonial record, the summons so 

offended ould Cheikh he acted as if nothing had happened and even went into hiding of 

sorts. Apparently a mere summons to appear as a witness in a court case was already 

offensive to the Niger Bend's notables. When it became clear to ould Cheikh that the 

ostrich matter would be heard in court, he, in what can only be described as a bizarre act, 

laid a charge of assault against Tissier in front of the tribunal claiming the latter slapped 

hi 35 m. 

The incident with the ostrich seems incredible, even for a person of ould Cheikh's 

penchant for intrigue. His stature as a notable and a scholar would have made it highly 

improbable for him to steal an ostrich and kill it for food for it suggests that he suffered 

from hunger and extreme lack of means. We will see later in this chapter, that "evidence" 

used against ould Cheikh was often tenuous and informed by political biases against ould 

Cheikh made possible by his argumentative personality. Whatever the truth of the story, 

the ostrich incident - and the other abovementioned stories - is a helpful example of that 

other "everyday" face ofthe 'ulama'. 

Squabbles with the another muftI 

It was, however, ould Cheikh's troubled relationship with Abu al-Khayr b. 'Abd-Allah b. 

Marzuq b. AI-Bill al-ArawanI (d. 1976) one of the region's highest-ranking twentieth-

century muftIS, that concerns us. For many of Timbuktu's literati today, ould Cheikh 

was the cause of the troubled relationship between him and, Abu al-Khayr. They 

reduced the long-running conflict between the two scholars to the following single 

35 Justice de paix diverses: affaires et correspondances cercle de Tombouctou 1946 - 1959,14 October 
1952, M30 
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incident, "QuId Cheikh refused to pray behind al-Shaykh Abu al-Khayr because he was 

Black.,,36 

Thus according to Timbuktu's literati, race underlies the long-running conflict that ould 

Cheikh had with Abu al-Khayr. In one word, ould Cheikh was racist against Abu al-

Khayr. The people of the region, especially of Timbuktu and Arawan, most poignantly 

remember ould Cheikh for this issue today.37 Whether the incident even happened as 

people tell it today, or whatever ould Cheikh's motives may have been do not matter - I, 

on my part, will reject the probity of the story all together. 

What does matter is, as Hall says, that it indicates the way in which many people hold on 

to an ideal of a social order in which one's place is determined by personal virtue above 

all else. As a scholar ofIslam, ould Cheikh's personal behaviour was expected to reflect 

the highest standard of virtue. With this alleged act and others, real and alleged, he 

compromised that expectation. We will attempt to show that the long-standing feud 

. between ould Cheikh and Abu al-Khayr has nothing to do with ould Cheikh's alleged 

refusal to pray behind Abu al-Khayr simply because he was black. We will argue that 

there was, in fact, no such incident. Rather, the two men's squabble has its origins in a 

woman. Thus, in our view, "race" or racism played no role in the long-standing feud. 

I now reconstruct what I imagine was the raison d'etre for the two men's long-standing 

conflict. In other words, since I reject the prayer incident as spurious, I must suggest 

36 Hall, Mapping the River, 260, Hall's source of the in the incident is oral. I first heard about the incident 
from Hamou, a student of AbU 'I Khayr; he was in all likelihood Hall's informant as well. 

37 Hall, Mapping the river, 260 
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other motives at play in the making of their strained relationship. Before we delve into 

that discussion though, we briefly touch on the two men's enigmatic relationship. 

Enigmatic Relationship 

There is no doubt that Abu al-Khayr and Mul).ammad Mal).moud ould Cheikh's 

relationship was a troubled one. This must, however, not obscure the fact that the two 

men enjoyed a normal and healthy relationship as the sources clearly show. For this 

reason, I find it more helpful to speak of an enigmatic or even a love-hate relationship 

between ould Cheikh and Abu al-Khayr. An enigmatic relationship suggests a complex 

relationship that admitted of both negative and positive points. It will also help us to 

better understand my explanation of ould Cheikh's troubled relationship with Abu al-

Khayr. In short, the claim that a single incident, involving race can - alone - explain the 

two men's troubled relationship is grossly over-simplistic.' 

Letters and other indicators are proof of the enigmatic nature of ould Cheikh and Abu al-

Khayr's relationship. In a letter wherein he endorsed a fatwa of ould Cheikh on a 

paternity dispute, Abu al-Khayr heaps praise on ould Cheikh's legal acumen.38 He 

declared ould Cheikh's arguments sound and in conformity with the principles of Islamic 

legal theory and Islamic substantive law. No fair and just person can doubt the 

correctness of ould Cheikh's verdict; only an ignoramus will dispute it. That Abu al-

Khayr evaluated ould Cheikh'sfatwa means that ould Cheikh sent hisfatwa to Abu al-

Khayr for peer review and endorsement. This practice was, as we showed in chapter one, 

38 Abu al-Khayr bin Marziiq bin al-J::Iill al-ArawanI, IHERI-AB, ms 10115; interestingly in the paternity 
dispute a "Black" and "White" Arab man claimed to be the father of the child. Quid Cheikh ruled in favour 
of the "White" man. 
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a tradition among Timbuktu and the region's muftis whereby muftis sent theirfatwas to 

their peers or muftis more capable than them. 

Abu al-Khayr had a very close relationship with ould Cheikh's family; ould Cheikh's 

uncle, for example, was a spiritual follower of Abu al_Khayr.39 When Abu al-Khayr died 

in 1975, two years after Ould Cheikh, he was buried in the mosque of Sidi Al)mad bin 

Salib bin al-Wafi al-Arawani (d. 1772), Ould Cheikh's great grandfather.4o 

That Abu al-Khayr was a man of clemency is no doubt, but not to the point that he would 

unflinchingly endorse the verdict of man who refused to pray behind him simply because 

he was "black". 

In his letter to Abu al-Khayr, ould Cheikh addressed him as the honoured, noble, 

illustrious jurist and shaykh Abu al-Khayr'Abd-Allah.41 He calls upon Abu al-Khayr to 

ponder over a book and some pages and concluded the letter with, "from your 

beloved".42 The contents of the letter indicate that its writer not only regards his 

addressee as a scholar, but also holds him in high esteem and respect. There is also the 

39 Interview with Hamou, 19 June 2009, Timbuktu 

40 Diagayete, M. 2008. Al-Shaykh Abu al-Khayr: illustrious scholar and pious friend of God, in S. Jeppie 
and S.B. Diagne (eds), The meanings ofTimbuktu. Cape Town: HSRC Press, pg. 249 

41 This letter ofOuld Cheikh predates, in all probability, ould Cheikh's writing of his tarlkh. Thus we can 
assume, firstly, that his relationship with Abu al-Khayr underwent a change and secondly, that the change 
was the result of certain factors or developments. We discuss this later. 

42 Mui}ammad Mai:lmoud ould Cheikh's letter to AbU al-Khayr. I have in my possession a copy of the letter, 
which I obtained from the son of Abu al-Khayr. 



Univ
ers

ity
 of

 C
ap

e T
ow

n

231 

fact that Abu al-Khayr was ould Cheikh's teacher.43 The two letters and other factors 

make an argument for a love-hate relationship between the two men very plausible. 

Afatwii, by Abu al-Khayr, is our source of a troubled relationship between ould Cheikh 

and Abu 'I Khayr. Thefatwii addressed a particular incident in Abu al-Khayr's marriage. 

It involves ould Cheikh, as far as Abu al-Khayr's wife - a source of the consternation in 

the marriage - was also ould Cheikh' s paternal first cousin. According to the fatwii, ould 

Cheikh had a hand in Abu al-Khayr's troubled marriage. 

Although our source is Abu al-Khayr'sfatwii, we assume that ould Cheikh had afatwii 

on the matter as well. In fact, ould Cheikh'sfatwii would have been the earlier of the 

two. That ould Cheikh issued afatwii on the matter is highly probable for two reasons. 

One, Timbuktu's muftis expressed their legal opinions, answers to incidents, and queries 

in writing, i.e. through afatwii. This they did even when endorsing afatwii by another 

mufti, as we saw in chapter one. Secondly, according to Abu al-Khayr's son, it was not in 

his father's personality and habit, as a scholar, to react and respond to mere hearsay. He 

responded in writing only to things that appeared in writing toO.44 In other words, Abu 

al-Khayr'sfatwii was a response to ould Cheikh's written verdict. 

Finding ould Cheikh'sfatwii has however, proven to be a very elusive exercise. I have 

yet to come across ould Cheikh'sfatwii on this particular matter. However, the reason for 

this is not too difficult: thefatwii involves the marriage of one of Timbuktu's twentieth 

43 Interview with Hamou, 24 October 2008, Timbuktu 

44 Interview with Shafa Abu al-Khayr (Abu al-Khayr's son), 26 June 2009, Timbuktu; the interviewee 
refused to be recorded on audio because of the sensitiveness of the matter thefatwa dealt with. 
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century saints and luminaries. In addition to that, its giver was a very controversial man, 

as we saw and will see again later. Many written things about ould Cheikh are missing 

from the colonial archives and the AQmad Baba collection. For example, my search in 

Timbuktu's colonial archive (Archive Regional Tombouctou or ART) for file 4 E 34 

specifically on ould Cheikh ended in disappointment; although listed in the catalogue of 

the archive, the file is missing.45 I therefore supplement Abu al-Khayr'sfatwa with other 

sources and "imaginative" reconstruction to emerge with my explanation. 

Thefatwa 

Whoever among Muslims, especially muftis, qaf/ls, and the illustrious 
'ulama' come across thisfatwa, must know that so and so boldly 
oppressed me sparing no effort in that regard. He declared my wife 
forbidden for me. This without knowing proofs I depended on when I 
returned my wife to our marriage after she had divorced herself. He then 
publicized his verdict to the people of the region. However, it was not 
permissible for him, or anyone else, to do so without due and proper 
litigation presenting irrefutable evidence against me and I failed to rebut 
their arguments or to produce counter evidence with which to avert their 
verdict. My marriage is and remains religiously valid according to the 
known and preponderant view of our school of thought. My wife is still 
mine; no one can take from someone what he possesses except with 
explicit evidence. My marriage is therefore valid until clear and 
compelling evidence to the contrary is produced ... My case is as follows: 
I married Dayja, the daughter of Sultan on her condition that if! marry 
another woman she has the right to decide [to either remain married to me 
or divorce herself]. I accepted her condition. After some time, I did marry 
another woman. She executed her condition and divorced herself ... 46 

The fatwa is concise with all the technical properties and juristic arguments of a standard 

fatwa. However, more important than showing juristic prowess, Abu al- Khayr'sfatwa is 

45 Fiches de renseignement sur Ie cadi d'Araouane Mohamed Mahmoud ould Cheikh -1936-1952, ART 4 
E34 

46 Makiitib al-shaykh Abi al-Khayr, fl. 12 (unpublished), compiled by Hamou, AbU al-Khayr's student. 
Appendix number six 
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a passionate complaint. He calls upon any Muslim, specifically scholars who come 

across his fatwii to know that ould Cheikh treated him unjustly. QuId Cheikh 

dispossessed him of his wife, declared her I:zariim (forbidden) for him, and committed 

other trespasses against him. His action was deliberate and premeditated, as he spared no 

effort in that regard. He even publicized it among the people of the region, in a manner 

nothing short of a scandal. QuId Cheikh' s name does not appear in the fatwii I use as my 

source. However, Hamou informed me that, out of respect for ould Cheikh, he omitted 

ould Cheikh's name and replaced it with "so and so" when he compiled Abu al-Khayr's 

many fatwiis into a single volume.47 Abu al-Khayr had dictated to him ould Cheikh's 

name. 

The Story 

AbU al-Khayr married Dayja on her condition that if he mames another woman, she has 

the right to decide her position in the marriage: between remaining married to him and 

divorce.48 All this happened in the town of Arawan. Abu al-Khayr came to Timbuktu 

some time later, he married another woman. When Dayja came to know, she chose the 

second option; she divorced herself. 

As soon as he returned to Arawan, Abu al-Khayr revoked the divorce and informed 

Dayja of his intention to retain her as his wife, but she refused - as is the nature of 

47 Interview with Hamou, 21 June 2009, Timbuktu 

48 Both Abu al-Khayr's son and student do not know the exact date of the incident. However, according to 
the son, it transpired before Abu al-Khayr's marriage to his mother and the birth of his eldest brother in the 
late 1930s. It must therefore have transpired in the early 1930s. It could not have been earlier than 1930 as 
ould Cheikh turned twenty only in 1930. 
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women, Abu al-Khayr tells US.
49 She agreed to return to their matrimonial bond, on 

condition that Abu al-Khayr includes her initial stipulation (i.e. no second marriage) in 

their new marriage contract as well. Abu al-Khayr reluctantly acquiesced to her demand. 

DaY.ia, however, seems not to have been convinced; might Abu al-Khayr not violate the 

condition again then simply revoke the divorce as he did the first time? It was probably 

at this stage that Dayja consulted her cousin, the up-and-coming young mufti, Ould 

Cheikh. Without listening to Abu al-Khayr's version of events and his legal reasoning as 

to why he revoked the divorce DaY.ia enacted, ould Cheikh declared Dayja bariim 

(unlawful) for Abu al-Khayr. But he also challenged and faulted Abu al-Khayr as ajurist. 

In as far as ould Cheikh's troubled relationship with Abu al-Khayr is our concern in this 

chapter, Abu al-Khayr'sfatwii is vital and indispensable. It is an established and credible 

written source of their conflict, unlike the mere rumour about the alleged prayer incident. 

While there is a written source about ould Cheikh's one sided conflict with Abu al-Khayr 

which was, as we will attempt to show below, politically motivated, this is the only 

source from Abu al-Khayr that articulates not so much a conflict between him and ould 

Cheikh, but a personal grievance. More importantly, it allows us to suggest two motives, 

which, in our view, best explain ould Cheikh's conflict with Abu al-Khayr: his family 

and/or his quest for the status of most knowledgeable scholar of the region. 

Ould Cheikh's conflict with Abu al-Khayr either predated Abu al-Khayr's violation of 

his wife's monogamy clause or was a result of it. If the former, it strongly indicates that 

49 In Islamic law, a man may after divorcing his wife, revoke the divorce during the' iddah without her 
consent and return her to their marriage a new marriage contract and a dowry. He can do so though only 
after the first and second divorces. After the third divorce, the ex-wife has to marry another man first then 
divorce him before she and her first husband can remarry. 
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the marriage itself was the cause of ould Cheikh's conflict with Abu al-Khayr. In other 

words, ould Cheikh did not approve of Abu al-Khayr's marriage to his paternal cousin. 

Abu al-Khayr's violation of the monogamy clause was only a pretext that allowed ould 

Cheikh to express his rejection of the marriage. If, on the other hand, their troubled 

relationship is a result of the violation of the monogamy clause, then ould Cheikh's ire 

was aroused by the treatment of his paternal cousin at the hands of her husband Abu al­

Khayr. He, thus, accepted the marriage itself. Whichever one, what is clear is that family 

status and honour were central in both possibilities. 

Why would ould Cheikh not approve of Abu al-Khayr's marriage to his cousin Dayja? 

Does his disapproval of the marriage not allow for a suspicion of racial prejudice? Abu 

al-Khayr was a high-ranking scholar, but he was also a Fulani, and "black" according to 

the prayer incident, while Dayja was Arab and 'white'. While we cannot outright dismiss 

such a conclusion, we are inclined to interpret ould Cheikh's opposition to the marriage 

as a desire to preserve his family lineage: the Adda lineage. To put it differently, ould 

Cheikh would equally have disapproved the marriage of his paternal cousin to a "white' 

Arab or a Touareg not from his Adda lineage. We will say more about the status and 

roles of the Adda clan later on. 

QuId Cheikh's position was not novel or unique in the region even for scholars as an 

incident involving scholars in sixteenth-century Timbuktu shows. The Arab jurist, al­

Mu~alli (d. 1586-7) intended to ask for the hand of his teacher, the illustrious Mal;lmud b. 

'Vmar Aqlt's daughter. However, even before al-Mu~alli could speak to Mal;lmud, the 

latter said to him, "Birds of a feather flock together". AI-Mu~alli immediately understood 
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and abandoned the idea. 50 AI-Mu~allIwas not only an Arab i.e. "white", he was a scholar 

and pious - al-Mu~allI was in fact his nickname which he got as a result of his constant 

engagement in prayer. MaJ:tmud was no less renowned for his piety. His nephew, the 

great AJ:tmad Baba aI-Sudan! (d. 1627) describes him as the unrivalled scholar, the imam 

of Takriir51
, and the locus of many manifestations of divine grace and barakah. Revered 

and respected by all in Timbuktu, MaJ:tmud was renowned for his discharge of justice as 

a qiifjl.52 AI-Mu~allI received MaJ:tmud's refusal as that of a man of special divine status. 

Mubammad AqIt the progenitor of the AqIt family (to whom the great Abmad Baba al-

Sudan! belonged) moved away from the Masina region because of his fear that his 

offspring will marry among the Fulani. 53 Even though the Fulani were Muslim, 

Mubammad AqIt was a Sanhaja Taureg. That QuId Cheikh's rejection of the marriage 

reflected his desire to keep the birds of the Adda flock together, is therefore not 

farfetched. Abu al-Khayr might have been an illustrious scholar and a holy man, as we 

will see below, however, his 'feathers' were not of the Adda flock. 

The possibility that ould Cheikh's conflict with Abu al-Khayr is a result of Abu al-

Khayr's violation of his wife's monogamy clause is, however, more plausible. Quid 

Cheikh was not opposed to Abu al-Khayr and his cousin's marriage, but was perturbed 

by what he regarded as Abu al-Khayr's humiliation of her. He therefore duly came to the 

50 Hunwick, Timbuktu and the Songhay Empire, 43 - 44 

51 TakrUr refers to a vast region in West Africa that stretches from Senegal in the West to Timbuktu in the 
east and beyond. 

52 Ai)mad Blibli al-Siidlini, KiJayat al-mubtaj li-ma'rifah man laysafi al-dfbaj (also known as Al-dhayl), 

53 Ai)mad Bliba b. Ai)mad al-Siidlini. 1989. 1 st edition. Nayl al-ibtihaj hi ta!rlz al-dfbaj. Tripoli: Kuliyyah 
al-Da'wah al-Isllimiyyah, pg. 
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defence of his "wronged" cousin. However, here too it was, primarily, the honour of the 

Adda clan, as a family, that informed ould Cheikh's position. Dayja was not simply from 

any family, she hailed from the illustrious Adda clan that provided the region with 

scholars, qii(fis, saints and temporal rulers for four hundred years. By humiliating DaY.ia, 

Abu al-Khayr humiliated the Adda clan. QuId Cheikh saw himself as the protector of the 

Adda lineage. By declaring DaY.ia permanently prohibited for Abu al-Khayr, he wanted 

to ensure that she never returns to a marriage that would compromise his family's 

honour. An oral source ascribes ould Cheikh and Abu al-Khayr's troubled relationship to 

a squabble between Abu al-Khayr and ould Cheikh's father, AI-Shaykh.54 

What the above shows, is that race was inconsequential to ould Cheikh's conflict with 

Abu al-Khayr. Abu al-Khayr could have been Arab and "white" it mattered not to ould 

Cheikh. When Abu al-Khayr married another woman while married to ould Cheikh's 

cousin he humiliated not only her, but ould Cheikh's family. Throughout his tarfkh, the 

Kitiib al-turjumiin55 it is abundantly clear what the Adda name and lineage as habingers 

of identity, status and distinction mean for QuId Cheikh. 

Family, as the cause of ould Cheikh's conflict with Abu al-Khayr, can be shown from 

another angle, drawn from a discussion in the Kitiib al-turjumiin. After giving a detailed 

account ofthe founding of the town of Arawan, ould Cheikh describes a dispute between 

'Urwah the amfr (ruler) of Arawan and its qii(fi SIdI 'Alin at the beginning of the 

54 Interview, Hamou, 19 June 2009, Timbuktu 

55 The full name of the tarlkh is Kitab al-turjumanfi tarlkh al-~abra' wa ai-Sudan wa balad Tinbukt wa 
Shinq"it wa Arawan, IHERI-AB, ms 762 
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twentieth century. 56 According to ould Cheikh, SIdI 'Alin refused to rubber stamp 

'Urwah's rules and decrees because they were wrong. When SIdI 'Alin travelled to 

Timbuktu, 'Urwah gathered his advisors and appointed another more "compliant" 

scholar, SIdI Abmad bin SIdI Bu Bakr as the qiit/f of Arawan. 57 

QuId Cheikh was related to both men. They all descended from one ancestor, Shaykh 

Abmad Ag Adda the founder of Arawan after he settled there in the second half of the 

sixteenth century. However, ould Cheikh was more closely related to Qiit/f SIdI 'Alin as 

his paternal grandfather Abu Bakr and SIdI 'Alin's father 'Umar were brothers. 'Urwah 

was his distant cousin who descended from the lineage of SIdI al-Wafi al-mutaghanbir, 

Abmad Ag Adda's first son, while ould Cheikh and SIdI 'Alin descended from SIdI 

Mubammad Aghin another son of Abmad Ag Adda. 58 

The dispute possibly affected ould Cheikh and Abu al-Khayr's relationship in so far as 

Abu al-Khayr was aligned to 'Urwah. His family had a strong attachment to 'Urwah's 

father and grandfather. We will see later that Abu al-Khayr cites 'Urwah's father and 

grandfather to rebut claims that he was of servile (slave) origins. 59 'Urwah was Abu al-

Khayr's main authoritative source when he compiled his short tarlkh, Tarlkh Arawiin wa 

Taoudeni. SIdI Abmad bin SIdI Bu Bakr whom 'Urwah replaced SIdI 'Alin with as the 

56 Shaykh Al;lmad Ag Adda and his descendants were the qii~s and rulers of Arawan since his arrival in the 
town until the beginning of the twentieth century. 

57 QuId Cheikh, Kitiib al-Turjumiin, IDS 762, fl. 23-25 

58 Ibid, fl. 19 

59 Abu al-Khayr's alignment with 'Urwah also, arguably, explains his designating SIdIMui).ammad bin al­
amfr SIdI Ami).ammad as the rebel and troublemaker since he narrated his tarfkh, Tarfkh Arawiin wa 
Taoudeni on the authority of 'Urwah. SIdI Mui).ammad bin al-amfr SIdI Ami).ammad, by then the deposed 
leader of the BarabIsh opposed 'Urwah when the latter intended to disposed SIdI 'A.lin as qii~ of Arawan. 
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qiit;!l of Arawan was also Abu al-Khayr's teacher. Although ould Cheikh was, either, not 

born or very young (SIdI 'Alin died in 1921 when ould Cheikh was only eleven years 

old) at the time of the dispute, we can assume that he would have sided with SIdI 'Alin 

his closer kinsman. He and Abu al-Khayr's "involvement" in the dispute was one of 

default. 

Most learned scholar status 

AI-a'lam, i.e. the most knowledgeable in the Islamic intellectual heritage, especially 

Islamic law and exegesis in the region, was an obsession for ould Cheikh. Seen from this 

perspective, ould Cheikh's conflict with Abu al-Khayr has nothing to do with the 

former's zeal for his family, but reflects his personal obsession to be the region's top 

scholar. If so, it means Abu al-Khayr's second marriage and violation of the monogamy 

condition was an avenue for ould Cheikh, not in defence of family, but to prove himself 

as a better jurist than Abu al-Khayr. When he declared Abu al-Khayr's wife bariim for 

him, ould Cheikh aimed to show that Abu al-Khayr had erred in revoking the divorce and 

taking her back as a wife. In other words, Abu al-Khayr lacked a proper understanding of 

Islamic law, while he had a better grasp of it. 

To be sure, ould Cheikh was an able scholar ofIslamic law. This he clearly showed in as 

a member of a colonial native court panel that dealt with an intimate domestic dispute in 

1936. The panel consisted of Timbuktu's qiit;!lMuQammad Lamin, the well-known jurist 

MUQammad Tahir bin ShadY, two other jurists and ould Cheikh. In addition to giving the 

correct verdict, ould Cheikh also showed, with detailed arguments, the incorrectness of 

two earlier rulings on the dispute, that were overturned subsequently. The official court 
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statement reads, "The opinion of Qaf/l Mu1).ammad Ma1).moud ... is in accordance with 

Islamic law and adopted by all the members of the court sitting.,,6o 

However, Timbuktu's literati regarded Abu al-Khayr as among the most knowledgeable 

scholar of his day, superior not only to ould Cheikh but also to most scholars in the 

period, starting from the mid 1930s until his death in 1976. At the young age of twenty-

two, his teacher, the illustrious SIdI Abmad b. SIdI Bu Bakr b. al-Sayd permitted him to 

issuejatwas.61 This was before ould Cheikh was even born. The bibliographical 

dictionary ai-Sa 'adah al-abadfyyah (completed 1962) describes him as the unrivalled 

scholar of Takrur, its chief jurist, teacher and muftI unmatched by any covetous 

competitor (reference to ould Cheikh?). In addition to his impeccable character and good 

nature, he reached the pinnacle in Qur'anic exegesis and the science of Prophetic 

traditions.62 A jatwa refers to him as the remainder of the pious predecessors of jurists 

and the authority for the jurists and people of his day, an epithet given only to scholars of 

the highest calibre, in knowledge as well as piety. 63 

Thus for the young and up coming ould Cheikh, Abu al-Khayr was a rival he had to 

surpass. He carried this rivalry with Abu al-Khayr for the position of top scholar into his 

Kitab al-turjuman. Abu al-Khayr, he says, was one of a few students who remained in 

Arawan after all the scholars had either died or left the town due to harsh conditions. He 

60 Jugement du 2 E 39, Cercle du Tombouctou, ART M13 8 July 1936 

61 Interview with Shafa Abu al-Khayr, 26 October 2008, Timbuktu 

62 Mawlay Al}mad Baber, al-Sa'adah al-abadfyyahfi ta'rifbi 'ulamii' Tinbukt al-bahfyyah, IHERI-AB, ms 
16, fl88 

63 Ibn 'Alin al-JaknI al-TinbuktI, Fatwiifi al-khiliifot al-zawjlyyah, IHERI-AB, ms 5964 
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that God has imbued the student Abu al-Khayr with a love and acumen for judicial 

affairs. 64 
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In fact, in his quest to establish himself as the region's top scholar, ould Cheikh went 

beyond Abu al-Khayr. Elsewhere in the Kitiib al-turjumiin, he speaks of the extinction of 

'ulamii' in the region, especially in Timbuktu. He emphasises that by the mid 1940s, 

Timbuktu was bereft of scholars with the death of its two last great scholars, aI-Imam al­

SuyiltI and al-Mu~tafii Konate, by 1945. The other jurists, which includes Abu al-Khayr, 

of course, do not know their wrist joint (ku') from their ankle joint (bu') as the Arab 

proverb, denotes extreme ignorance, says. Anyone who does not know ku' from bu' , 

differentiated only by the initial consonant, is surely an ignoramus. Timbuktu used to 

have numerous 'ulamii', used to be among the greatest centres of knowledge, and used to 

be an abode ofwriting.65 Therefore, he recites the phrase, "to God we belong and unto 

Him is our return", signifying the death of knowledge and scholars in Timbuktu.66 QuId 

Cheikh's account stands in stark contrast to that of other sources that speak of many 

great scholars alive at the same time. The point is, ould Cheikh was the only real scholar 

alive at the end of the 1940s. 

Interrogating the racism charge 

We return now to the charge of racism made against ould Cheikh. We have already 

mentioned that we rej ect the prayer incident with its race element, as the cause of ould 

64 MuiJ.ammad MaiJ.moud ould Cheikh, Kitiib al-turjumiin, ms 762, fl. 25 

65 Ms 762, fl. 107 - 108 

66 Muslims recite this phrase on hearing of the death of a person. 
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Cheikh and Abu al-Khayr's conflict. We will show that racial realities of the new post­

colonial Mali played a seminal role in Tirnbuktu's literati reducing ould Cheikh's 

troubled relationship with Abu al-Khayr to race. This they did in order to distance 

themselves from ould Cheikh's racialized political project for the future of the Niger 

Bend towards the end of colonial rule. Of this response of theirs and ould Cheikh' s 

project, we say more below. By touching on ould Cheikh's racialized political discourse 

and Timbuktu's literati's delineation ofthe two men's conflict in terms of race, our focus 

is not on race/racism in the Niger Bend. Rather, it is to show that their and ould Cheikh's 

actions stand in contradiction to the ideal image of Timbuktu's 'ulama'. 

The probability of the prayer incident having occurred is questionable. It does not inspire 

confidence as a reliable oral historical source. Certainly, the way in which the incident 

has been told does not do much to convince one of its occurrence. It was Hamou, Abu al­

Khayr's student and compiler ofhisjatwas, who first told me of the alleged incident. He 

was not a witness to it. He could also not tell me the when, where, why, how, etc. of the 

incident nor that he heard it from Abu al-Khayr. 

To date, it remains hearsay and has not been corroborated by another written or recurrent 

oral source. A mere verbal dissemination of an incident of such magnitude goes against 

the order of things in Timbuktu as hundreds of manuscripts, especially jatwas, show. In 

this city of manuscripts, the written word, not oral accounts, is the normative medium of 

dissemination, response, rebuttal, counter rebuttals and rebuke of incidents. 
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Timbuktu's literati would not have sufficed with verbally passing around this most vile 

act from a young or middle-aged67 arrogant scholar against Abu al-Khayr, or any other 

scholar for that matter. Abu al-Khayr was not just any "black" man - and that too, ifhe 

himself and others regarded him as "black" at all. He was the most illustrious scholar in 

Arawan and Timbuktu of his day. The matter would have been put down to pen. 

Tradition tells us that there would have been a torrent ofjatwiis, and back and forth 

letters, all discussing the matter, as we saw with the examples above at the beginning of 

this chapter. 

It is also highly unlikely, or at least questionable that ould Cheikh would have chosen 

congregational prayers, the highest form of worship in Islam to express his alleged 

racism towards Abu al-Khayr. The improbability of ould Cheikh refusing to pray behind 

Abu al-Khayr, because he was "black", does not however negate the fact that the act was 

possible in the Niger Bend and that it could have occurred. The idea of not praying 

behind someone for racial reasons has a long history in the region. That al-SharlfI:Iama 

Allah (d.1755), a mufti, was asked whether it is permitted to emulate a "Black" Imiim in 

prayer when he significantly mispronounces the letters of the Qur'an is instructive.68 

It is however difficult to suggest that ould Cheikh couched his refusal to emulate Abu al-

Khayr in prayer because he mispronounced the letters of the Qur'an. We will, in that 

case, have to assume that Abu al-Khayr mispronounced the words of the Qur'an. It was, 

67 The mere fact that we do not know ould Cheikh's age at the time the incident allegedly happened shows 
the problematic nature of the story. There are simply no date, time, place about the story. 

68 AI-Sharif AbI 'Abd-Allah Mul}ammadna I:Iama b. Al}mad b. AI-Imam Al}mad al-I:IasanI, "Nawazil AI­
SharIf Mul}ammadna I:Iama Allah", lHERI-AB, ms 146, fl. 18. I thank Bruce Hall for this source. 
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however, certainly not the case with Abu '1 Khayr, as the sources show. He memorised 

the Qur'an in his early childhood under the tutelage of Shaykh al-Talib al-I;IabIb 

(d. 1972), the unparalleled scholar of the science of the correct rendition of the Qur'an in 

the region.69 

We question its probability in the same way we question the probability of the incident 

with the ostrich. Both incidents seem unthinkable for ould Cheikh. QuId Cheikh was far 

too intelligent and ambitious to expose himself in so fickle a manner. Had he refused to 

pray behind Abu al-Khayr (or any "black" person) he would have done so during pre-

colonial or early colonial era when it was still possible to do so without implications. In 

an independent Mali under Black rule, especially during the Modibo Keita era, such an 

act was tantamount to political and social suicide. Born 1910, he became an 

accomplished scholar only by the 1940s, i.e. toward the end of colonial rule. 

Timbuktu's literati deliberately ignored the nature of ould Cheikh and Abu al-Khayr's 

enigmatic relationship, which they were very much aware of. This leaves us to suggest 

that the prayer episode is an invention of some of Timbuktu's notables including, 

perhaps, some literati. It is nothing more than a rumour that we can now read as follows, 

"rumour has it that ould Cheikh refused to pray behind Abu '1 Khayr, because he was 

black". 

69 Diagayete, M. 2008. Al-Shaykb Abu al-Khayr: illustrious scholar and pious friend of God, in Shamil 
Jeppie and Souleymane Diagne (eds.), The meanings ofTimbuktu ,pp. 249-250. 
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Why the Rumour 

Rumours, or fugitive sources, as Natalie Zemon-Davis calls them, have a basis in 

something. In the words of James Scott, "rumour is not only an opportunity for 

anonymous protected communication, but also serves as a vehicle for anxieties and 

aspirations that may not be openly expressed.,,7o Writing in the context ofpavement 

radio, Ellis and Ter Haar show that throughout the twentieth century rumours gained 

currency in many parts of Africa. 71 

Who created the rumour about the prayer incident, why was there a need to invent it, and 

when did they concoct it? The "white" notables of North em Mali, most likely, invented 

the rumour. A rumour about a notable (ould Cheikh) requires the tongues of notables. 

Why though, did they need to invent a rumour of such gravity? Moreover, why about 

ould Cheikh, specifically, when before the French Soudan gained its independence from 

France, many ofthem supported ould Cheikh's campaign for the Niger Bend not to be 

incorporated into one country with the "black" south? In a 1958 petition, ould Cheikh 

expressed to the French the aspirations and interests of the "whites" of the Niger Bend as 

loyal subjects of France, which they insisted were not the same as the interests and 

aspirations of the "black" majority. The petition secured the signatures of over three 

hundred and sixty 'white' notables.72 

70 Quoted in Hahn, S. 1997. 'Extravagant expectations of freedom: rumour, political struggle and the 
Christmas insurrection scare of 1865 in the American South', Past & Present, pg. 124 

71 Ellis, S & Ter Haar, G. 2004. Worlds of power: religious thought and political practice in Africa. 
Johannesburg: Wits University Press, pg. 28 

72 I have ould Cheikh' s original letter and petition with the names of all the signatories as a document of the 
colonial archives, "L'Organisation commune des regions sahariennes (OCRS)," 225; see appendix number. 
The full text of the letter and petition is published in Claudot-Hawad, Le politique dans I 'histoire 
touaregue, 133-53 
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With independence from France in 1960 times and politics had changed. Finding 

themselves subjects of a post-colonial independent Mali under "black" rule, the "white" 

notables needed to prove to the country's ruling "black" elite that they were loyal 

citizens of the new Malian State. It was prudent now to distance themselves from the 

controversial and deeply polarizing ould Cheikh. They invented the rumour wherein 

colour, and therefore race, was pivotal. The rumour pitted the "white" ould Cheikh 

against Timbuktu's most illustrious scholar at the time who just now conveniently 

happened to be "black". QuId Cheikh discriminated against Abu al-Khayr purely because 

he was "black": he refused to pray behind him. As for Abu al-Khayr, he was only a 

conduit that ould Cheikh's local enemies used via this rumour. 

Colonial documents show that racism charges begin to appear in the formal politics of 

the French Soudan after WWII, especially in the context of local elections as well as in 

Bellah testimonies against masters from the same period.?3 However, this particular 

rumour, as far as it shows racism, was thinkable only in post-colonial Mali under "black" 

rule. For, only then could it serve the motive of some of the "white" notables of Northern 

Mali. Its instrumental usage was futile during the colonial era. 

The extent to which ould Cheikh was shunned can be gauged, for example, by his 

omission from Mawlay Al)mad Baber's (d. 1997) biographical dictionary, the Al-sa'adah 

al-abadfyyah. Many ascribe ould Cheikh's omission from the bibliographical dictionary 

to Mawlay Al)mad Baber, Abu al-Khayr's spiritual and pedagogical protege, exacting 

revenge for ould Cheikh's treatment of his teacher. While it was natural and reasonable 

73 I thank Bruce Hall for pointing this out to me (e-mail correspondence, 13 February 2010). 
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that Mawlay Baber would be angry at ould Cheikh, it is not sufficient to explain why he 

omitted ould Cheikh all together from the ai-Sa 'adah al-abadfyyah. Compare this, for 

example, to Ould Cheikh's inclusion in another biographical dictionary began at the end 

of the 1930s and completed by the end of the 1940s, the Izalah al-rayb ofBul 'ArM.74 

Bul 'ArM died in 1955, a full five years before the French Soudan became Mali. 

That Mawlay Abmad Baber completed his bibliographical dictionary on 8 November 

1962, i.e. two years into independence of Mali, is instructive. With ould Cheikh having 

campaigned for a "white" Northern Mali independent from the "black" South, it was not 

politically correct to include him in the biographical dictionary. Mawlay Baber's praise 

of the new Malian state is instructive. He equates it to the to the ancient Mali Empire of 

the thirteenth century founded by Sunjata, which reached its pinnacle under Kankan 

Miisa in the early fourteenth century. He described the newly independent Mali as a state 

of benevolence, steadfast rule and enlightened rulers who bring happiness to its people.75 

Ould Cheikh was held with suspicion in independent Mali, by both government and 

people. The government of Madibo Keita imprisoned him soon after independence in 

1960. He was released only after the fall of Keita's government in 1968.76 During the 

74 Al}mad bin AbI al-' Arar al-TaknI, Izalah al-rayb wa al-shakk wa al-tafrl! fi dhikr al-mu' allifin min ahl 
al-Takrilr wa ai-Sabra' wa ahl al-Shinq'f!, ed. by AI-HlidI al-Mabriik al-DalI (u.d., n.p; according to 
Hunwick, possibly Benghazi, c.2000), pg. 173 

75 Mawlay Al}mad Baber, AI-sa 'adah al-abadiyyah fi ta 'rif 'ulama' Tinbukt al-bahfyyah, mER! -AB ms. 
16, fl. 11 

76 I thank Bruce Hall for this information (e-mail correspondence). 
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civil violence that swept Timbuktu during the civil war in the early 1990's, a mob burned 

down QuId Cheikh's family home and library in Timbuktu.77 

Slavery Charge 

The population of Arawan continues to diminish as people abandon it 
because of severe conditions and difficulties. Except for the Azalal, no 
outsiders visit the town. Those of the remaining folk in need of a Jatwa 
consult the students who remain in Arawan. Foremost among these 
students is Abu al-Khayr b. 'Abd-Allah al-bara!anf, the freed slave of Ahl 
al-J:Iabib. His mother was a freed slave of Sidl Mul;1ammad b. al-J:Iabib 
and his father a slave of the Barabish. This, Abu al-Khayr was a student of 
our cousin Qa4i Sidl Al;1mad b. Sidl Bu Bakr b. al-Sayd.78 

In this extract from the Kitiib al-turjuman, ould Cheikh makes the claim that Abu al-

Khayr is originally of servile status, hence he calls him al-bara!iinf meaning the freed 

slave. Is it not possible to deduce from it the possibility of ould Cheikh refusing to pray 

behind Abu al-Khayr because he was "black"? As Bruce Hall says, in Sahelian discourse, 

blackness is inferior, it means unbelief, the unbelief legitimizes enslavement, and 

enslavement demonstrates prior unbelief.79 In other words, can we draw a link between 

the slavery charge and racism and assert that ould Cheikh showed his racism against Abu 

al-Khayr through other means? Eric Williams famously wrote in 1944, "slavery was not 

born of racism; rather, racism was the consequence of slavery. ,,80 

For Bruce Hall (writing on race in the Niger Bend) shows a direct connection between 

the stain of slavery and the inability to achieve full noble status. Thus, it is possible that 

ould Cheikh's reference to Abu al-Khayr as al-bara!anf (the freed slave) was meant to 

77 Hall, Mapping the river, 260 

78 Ms 762, fl. 25; emphasis mine 

79 Hall, Mapping the river, 14 

80 Quoted in Hall, Mapping the river, 12 
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deny Abu al-Khayr noble status and therefore constituted racist behaviour. He did not 

need to make any direct reference to colour. We, however, rule out this possibility and 

explain the extract in the Kitab al-turjuman in terms of family, only this time linked to 

geography. 

Arawan, a family legacy, a family property 

My reading of ould Cheikh's description of Abu al-Khayr in the Kitab al-turjuman 

concludes that ould Cheikh was essentially concerned with Arawan, not with Abu al­

Khayr. How and why, when it is clear that he targeted Abu al-Khayr? Arawan occupies a 

very important place in ould Cheikh's family legacy. Even though he was born in 

Timbuktu, ould Cheikh continued to look upon Arawan as his family's everlasting 

legacy. 

The importance of Arawan to ould Cheikh can be gauged by contrasting his description 

of Arawan in his Kitab al-turjuman to its mention in al-Sa'dI's Tarlkh a/-Sudan. QuId 

Cheikh speaks in glowing details of the founding of Arawan. He mentions in detail the 

encounter between lawdar Pasha and his ancestor the saint Shaykh Al}mad Ag Adda: 

how lawdar kissed the feet of the latter and sought his baraka, etc. In the Tarlkh a/­

Sudan, Arawan is mentioned only in passing: when lawdar Pasha passed to the east of 

the town on his way to Gao. In fact, the Tarlkh a/-Sudan says that lawdar's army did not 

touch the town of Arawan. It makes no mention of an encounter between Al}mad ag 

Adda and lawdar Pasha.81 

81 Hunwick, Timbuktu & the Songhay Empire, pg. 29 & 189 
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The arrival of ould Cheikh' s saintly ancestor AJ:tmad ag Adda, a man of barakah, 

clairvoyance and a jurist in Arawan in the mid sixteenth century made it a religious-

knowledge sanctuary and a vibrant commercial centre. However, by the turn of the 

twentieth century, most of AJ:tmad Ag Adda's descendants had left Arawan. Hence, ould 

Cheikh's reference to the town's dwindling population, severe economic conditions and 

the absence of visitors. Those of the Adda clan who remained in Arawan, for example 

the amzr 'Urwah, were not descendants from the branch to which ould Cheikh belonged. 

If Timbuktu was the collective legacy of different scholars and traders from all over 

West Africa, Arawan, was the product of one man, Shaykh Al;lmad Ag Adda and his 

descendants, as ould Cheikh seems to say. For ould Cheikh, the death and departure of 

his family from Arawan signalled its end. They were, after all, its spiritual, political, and 

economic founders some four centuries ago and its sustairiers. The continued existence 

of Arawan was inextricably tied to their continued presence there. Their absence marks 

the town's social, religious and intellectual death. The saintly aroma that hovered above 

Arawan and kept it alive for the past four centuries dissipated. In short, Arawan died.82 

All that remained now are Taureg marauding, the absence of the rule oflaw, economic 

hardship and, of course, a few students pretending to be scholars, among them AbU al-

Khayr. 

However, not all scholars left Arawan as ould Cheikh claimed. AbU al-Khayr was one of 

a few high-ranking who remained in Arawan - even though he spent six months of the 

year in Timbuktu -long after ouid Cheikh's family had abandoned the desert town. As 

82 Compare that, again, to the Tarlkh a/-Sudan where Jenne and Timbuktu never perish, even after the 
Moroccan destruction of Song hay. They remain cities of knowledge and religious significance 
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the top scholar of the region, Abu al-Khayr's continued presence in Arawan belied ould 

Cheikh's claim that knowledge dwindled and ignorance proliferated and that only a few 

students remain in the town. Arawan was supposed to have gone to the ruins when the 

scholars of the notable Adda clan left the town. 

Abu al-Khayr became the symbol of a resilient Arawan that, to be sure, was dying but, at 

a pace too slow to ould Cheikh's liking.83 The attack was on Arawan, now a dying 

settlement that used to be a city of scholars and an abode of saints. Abu al-Khayr's 

continued presence in Arawan represented the town's will to continued existence. It kept 

the flame of knowledge burning in the town thereby keeping the town alive. Hence, ould 

Cheikh used his tarikh to sound the death knell of Arawan through this, vitriolic attack 

on Abu al-Khayr. QuId Cheikh was not racist toward Abu al-Khayr per se. The latter's 

alleged slave origins and student status were metaphors for Arawan's social death. If its 

chief scholar is a former slave and student, what does it say about the town? 

Abu al-Khayr responded to both claims in general. Whether, he directed his responses at 

ould Cheikh specifically we cannot say. However, they certainly answer and rebut ould 

Cheikh's slavery claim and Arawan's alleged ruin. He rebuts the claim that his parents 

were former slaves and he, therefore, a freed slave in a letter. 84 He cites as proof, the 

testimony of the ahl al-lfabib, who he qualifies as trustworthy and the genealogists of 

this land. The notion that his family were slaves or freed slaves comes from the fact that 

the first generation of his ancestors who settled in Arawan worked with their hands and 

83 Arawan did indeed begin to take to a slow death. Today, there are no more than thirty-one people in the 
town, none of them scholars. The town has no electricity, government schools or other amenities. 

84 Abu al-Khayr bin' Abd-Allah bin Marziiq al-l:Iill, Maktiib fl dhikr tarlkh ahl al-lfil/ wa waqa 'i' him ma 'a 
al-Siidan, lliERI-AB, ms 6248, fl. 2-3 
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had no servants. They earned their living through manufacture, tailoring, and teaching 

children the recitation of the Qur'an. They intermingled with slaves and freed slaves. 

Social practices such as working with one's hands, etc. in Northern Mali were associated 

with people of servile status. Because of this, many Arabs thought that Abu al-Khayr's 

family (the ahl ai-Ifill) were slaves or freed slaves.85 STdT al-I;IabTb, the amlr of Arawan 

of his day, Abu al-Khayr tells us clarified the matter in the presence of numerous 

witnesses. However, despite the clarification of STdT al-I;IabTb the rumour persisted. QuId 

Cheikh's claim in the Kitiib al-turjumiin that Abu al-Khayr is a freed slave is based on 

this rumour. What is interesting is that the rumour predates ould Cheikh's birth in 1910. 

In his "little" tarlkh86
, the Tarlkh Arawiin wa Taoudeni, Abu al-Khayr offers a different 

view to ould Cheikh's claim of economic hardship, desertion and retrogression in 

Arawan. He speaks of ongoing inhabitedness and bustling activity, the proliferation of 

home building, traders from Ghadamis, Tuwat etc. bringing a large variety of cloth, 

clothing and abundant fruit to Arawan. They sell, buy and make huge profits. Some of 

them desire to settle in Arawan because of the honesty and good interaction of its 

population and some of them did settle in the town. 87 The picture Abu al-Khayr drew of 

Arawan stands in stark contrast to ould Cheikh's picture of an Arawan in complete ruins. 

85 In Northern Mali, many Arabs and Tuareg regard handwork and agriculture as work of slaves. For 
example, some Tuareg settled in a place called Tin Aicha by the Malian government in the 1970s did 
farming only until such a time they could reconstitute animal stocks. They hoped the Bellah - who until the 
end of the colonial period remained in servile relationships with their Tuareg masters would farm it for 
them. Hall, Mapping the River, 4-5 

86 The notion of "little" tarikhs in Timbuktu I got from Shamil Jeppie; in his paper what is tarikh in 
Timbuktu, Jeppie raises the idea of Timbuktu's "little" tarikhs as sources of the region's history; hitherto 
only Timbuktu's famous seventeenth and eighteenth-century tarikhs have been recognized as sources of the 
region's history. 
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The explanation given by Timbuktu's literati that ould Cheikh refused to pray behind 

Abu al-Khayr and ould Cheikh's claim that Abu al-Khayr was a freed slave were both 

rumours. QuId Cheikh was involved with both rumours. Qf the rumour that he refused to 

pray behind Abu al-Khayr he was a victim while he exploited the rumour of Abu al-

Khayr's servile origins. By including it in the Kitiib al-turjumiin, he raised it from mere 

gossip to literary status. This rumour predates the former one. That because both rumours 

were thinkable during a particular milieu only. The former was thinkable in the post-

colonial era only, as we already said and showed how. The latter rumour during the pre-

colonial era only and possibly during the early colonial era. 

Kitiib al-turjumiin: Quid Cheikh 's political project88 

QuId Cheikh's behaviour transcended his relationship with individual scholars, such as 

Abu al-Khayr. He articulated a racialized political discourse for the Niger Bend to either 

remain under French rule or become a "white" ruled state. In other words, that the Niger 

Bend not be incorporated into a future independent state, run by the majority "black" 

population. In this campaign, he represented the aspirations of many of the "whites" of 

the region.89 The milieu was conducive for ould Cheikh. As Bruce Hall shows, "black" 

nationalism, had started already just after World War 2 in the French Soudan.9o Race had 

emerged into the open in the Niger Bend in the 1950s. The Songhay-speaking people of 

87 Abu al-Khayr bin 'Abd-Allah, Tarikh Arawiin wa Taoudeni, IHERI-AB, ms 691, fl. 2 - 5 

88 The idea that the Kitiib al-turjumiin had a political aim, I got from Bruce Hall. See, Hall, Mapping the 
River, 251 - 260 

89 The Black political elite on the other hand believed in a state that united "blacks" and "whites". They 
were well aware of the fear of 'Whites' to be incorporated in a state run by the 'Black' majority. 

90 "Black" nationalism was primarily directed against French rule not "white" Arabs and Tuareg. 
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the Niger Bend developed ideas of a racialized geography in response to the use of race 

against them by the nomadic-French alliance.91 QuId Cheikh exploited this conducive 

milieu for selfish group interests. 

Ould Cheikh's association, and involvement in, with this racialized political campaign, 

and that as its leader, go against the grain of the ideal scholar ofIslam, which we read of 

in Timbuktu's tarlkhs and bibliographical dictionaries. He was alone among the eminent 

traditional scholars of Islam in the region that openly did so - although many secretly 

supported him. Of the 360 signatories of a petition he spearheaded in favour of Northern 

Mali remaining under French rule, I recognized not one of Timbuktu's high-ranking 

'ulamii' such as AbU al-Khayr, Mul}ammad IbrahIm bin' AbidIn, etc among them. More 

importantly though, what concerns us is the particular tool (one among a few) ould 

Cheikh employed in the service of that political aim. 

That tool was historiography. He wrote a history of the Niger Bend with the aim to prove 

that Northern Mali was exclusive "white" territory. He partly invented a histoire nouveau 

of the region, especially of Timbuktu, as we will see below. In this regard, he differed 

not only with his contemporary colleagues among Timbuktu's historians, but also with 

Timbuktu's seventeenth-century chronicles. 

Ould Cheikh's historiography stemmed from his open enthusiastic support for French 

rule of the region and its continuation and ultimately "white" control. For this reason, he 

supported the Organisation commune des regions sahariennes (OCRS), which espoused 

91 Hall, Mapping the river, 247-254 
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the loyalty of the Saharan population to France. The OCRS was an attempt, dating from 

1951 and intensified in 1954 following the discovery of hydrocarbons in the Algerian 

Sahara and the start of the Algerian liberation struggle in 1954, to keep the Sahara 

French, by nationalising it.92 In 1957, he started a campaign to promote the OCRS 

among the Saharan chiefs and notables. On 30 October 1957, he sent a letter of petition 

signed by Timbuktu's "white" notables and merchants. The petition stated, 

If there exists, a right to self-determination for a people, we would like to 
believe that we are allowed to make our aspirations known. We declare 
without restrictions that we already are, and want to remain, French 
Muslims and an integral part of the French Republic. We manifest our 
formal opposition to being integrated in an autonomous or federalist Black 
Africa or North Africa ... We demand the incorporation of our country in 
the French Soudan of which we are part, historically, emotionally and 
ethnically ... France has not found us under Soudanese, [i.e. "black" 

] domination.93 

Two factors indicate that ould Cheikh wrote the Kitiib al-turjumiin in the service of his 

political agenda: the period during which he wrote and his arrangement and synthesizing 

of the materials from which he compiled the tar'ikh. In our view, he could only begin 

writing the Kitiib al-turjumiin only in the mid 1950s94
, when it became clear that the 

French were departing from the French Soudan.95 Prior to this period, there was no need 

for the Kitiib al-turjumiin as there was no talk of the French withdrawing from the 

92 For a detailed discussion of the OCRS and ould Cheikh's position therein see, Baz Lecocq, ABORNE 
conference, fl. 1 - 12 

93 Baz Lecocq, ABORNE conference, fl. 8 

94 I base my claim partly on the fact that Bul 'Arlif made no reference to the Kitab al-turjuman in the Izalah 
al-rayb, completed during the 1940's, when he listed ould Cheikh's writings. See, Ai)mad bin AbI al-'Arlif 
al-TaknI, Izalah al-rayb, pg. 173 

95 The idea that the region's tarlkhs were thinkable in certain eras only is Paulo de Moraes Farias'. He 
shows that Timbuktu' s seventeenth-century tarlkhs were thinkable only after the 1591. Moroccan invasion, 
because they were essentially political projects that reconciled between the three classes, the Arma military 
elite, the Askiya lineages, and the urban patrician classes which included the 'ulama'. Farias de Moraes, 
Intellectual Innovation and reinvention of the Sahel, 95-97 
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region. The Kitab al-turjuman was a historical argument, albeit a doctored one, for the 

"natural" right of "whites" over the Niger Bend in light of the eminent departure of the 

French. 

He rearranged and synthesized materials from well-known and older works oflocal 

history and French sources in a way that allowed him to produce a history that supported 

and served his larger political objectives. As Bruce Hall shows, 

In describing the way in which Timbuktu came to be populated ... Ould 
Cheikh writes that the inhabitants were Arab and Touareg. He then 
discuses how many people came from different places in North Africa 
(Egypt, Morocco, Touat) ... There is no mention of early "Black" 
immigrants to Timbuktu from Ouagadougou mentioned in the older 
written histories ... nor is there any mention of the "Black" inhabitants in 
the town's history. This omission serves Ould Cheikh's purposes, in that it 
renders Timbuktu "White". 96 

Compared to the long discussion Timbuktu's seventeenth-century tarfkhs devoted to al-

bajj Askiya MUQammad, the great Muslim ruler of the Songhay Empire and the praises 

they heaped on him, ould Cheikh suffices with a fleeting reference. 97 The only 

"accolade" he confers him with is the title amfr al-mu'minfn (commander of the faithful). 

This stands in stark contrast to his evident praise for Sultan AQmad al-DhahabI, the 

conqueror and destroyer of the "black" Muslim Songhay Empire. 

Because the petition expressed the fears of the "whites" in overtly racial language, the 

speculation that ould Cheikh was racist against the "blacks" of the Niger Bend and 

therefore against Abu al-Khayr, does seem to have some basis. What is instructive - but 

96 Hall, Mapping the river, 258 - 260 

97 See, the Tafikh ai-Sudan and Tarikh al-Fattiish, etc. in their treatment of the person, personality and 
piety of al-ba}} Askiya MuQammad. See, Kitab al-tur}uman, llIERI-AB, ms 762, fl 
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ignored by ould Cheikh's opponents - in this letter is his opposition to being integrated 

into "white" North Africa. The Muslim "whites" of the Niger Bend were part of 

Christian France, not of a Muslim "white" geography and history further north. QuId 

Cheikh's political and discourse and historiography were racist. However, designating 

him as a racist against AbU al-Khayr is a not easily palatable. 

Thus, ould Cheikh's condescending description of AbU al-Khayr as a student and a freed 

slave in the Kitiib al-turjumiin must be read in light of the political aim of historiography. 

That historiography argued that the Niger Bend belonged to the Saharan "white" 

population by virtue of its history; that the "white" population are the original inhabitants 

and perennial masters of the Niger Bend. 

Conclusion 

Timbuktu'sfatwiis and other written sources show that its 'ulamii' acted, in speech and 

deed, contrary to the pious and illustrious image Timbuktu's tarikhs, biographical 

dictionaries and other panegyric literature sketch of them. One such scholar, in particular, 

was the first-rated scholar of Islamic law and exegete, Mu1)ammad Mabmoud ould 

Cheikh. Ould Cheikh's unbounded loyalty to his clan, his quest for being the undisputed 

religious-intellectual authority and his racialized politics of separation put him at 

loggerheads with the ideal image of the Muslim scholar. Today he is remembered as a 

deeply controversial and polarizing figure, in particular for his alleged refusal to pray 

behind the saintly scholar Abu al-Khayr, because the latter was "black". We, however, 

regarded the alleged incident as spurious all together or rather we showed the claim to be 

unsubstantiated. Instead we showed that the two men had an enigmatic relationship, both 
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sweet and sour; however racism was not a feature of that relationship. Thus, in our view, 

there can be no talk of ould Cheikh having been a racist against Abu al-Khayr. Certainly, 

ould Cheikh's political discourse was a racialized one. In the 1950s, he became the chief 

agitator for the narrow ethnic aspirations of the "whites" of the Niger Bend which 

demanded that the region remain under continued French rule or become a homeland for 

"whites". This when "black" Soudanese envisaged an independent country inclusive of 

all the peoples of the French Soudan. In light of that racially informed quest ould Cheikh 

can justifiably be considered a villain. But ould Cheikh was, or became, a victim, too. 

Not so much at the hands of the "blacks" who would have been the victims of his politics 

of separation had it succeeded, but the very ones whose aspirations he once fought for. 

This chapter's concern was however, not with ould Cheikh's alleged racism and 

genuinely racial politics or with racism in general. Rather it showed how ould Cheikh's 

many intriguing behaviours are indicative of a behavioural pattern found among all 

Timbuktu's 'ulamii' that contradicts the ideal image of pious and illustrious intellectuals. 

Usingfatwiis, the correspondences of 'ulamii' and colonial documents and even a tarfkh, 

I showed this to be true for both ould Cheikh and other scholars. QuId Cheikh was not 

the only villain among Timbuktu's twentieth century 'ulamii'. 
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Conclusion 

This thesis showed that it is possible to write Timbuktu's history from the bottom up 

during the colonial- and pre-colonial - era using its fatwa manuscripts as a historical 

source supplemented by letters and other documents. It shed light on the everyday 

lives and experiences of ordinary women and men and other less notable individuals 

in Timbuktu. When I began working onfatwas I asked whetherfatwas can tell stories 

about itself and other things, about the people who were the cause that a fatwa(s) was 

issued at all. I inclined toward the affirmative that fatwas do tell stories about 

themselves and other things. 

Modem scholars had begun working on Timbuktu's manuscripts already before the 

AQ.mad Baba Centre 1 opened its doors for the collection, conservation, preservation 

and scholarly exploitation of Timbuktu's rich manuscript materials in 1973. To be 

more precise, they worked on Timbuktu's chronicles, specifically its two famous 

seventeenth-century Tarfkh ai-Sudan and al-fattash as well as a few. Octave Houdas 

translated and published the Tarfkh ai-Sudan in 1898-1900 and edited and translated 

the Tarzkh al-fatta$h in 1913? After Houdas, the two names of the post-colonial era 

that stand out here are that of John Hunwick and Elias Saad. Both men focussed on 

the two famous chronicles as well. However, in addition to that, Hunwick worked on 

1 Its first official name was Centre de documentation et de la recherche Ahmed Baba (CEDRAB); this 
was changed later to Institut des hautes etudes et de recherches Islamiques Ahmed Baba (IHERI-AB). 

2 Levtzion, A seventeenth-century chronicle, 571 
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the replies of the scholar 'Abd aI-KarIm al-MaghIlI3 to the theological questions of al-

biijj Askiya MUQammad and a seventeenth-century Jatwa of AQmad Baba al-SudanI. 

Hunwick also a published a volume on the scholars (short biographies) of the region 

and their literary productions over five centuries. Saad worked on two eighteenth-

century tarfkhs and nineteenth-century political correspondences. Michel Abitbol 

translated and edited the second of the two most important eighteenth-century tarfkhs. 

After or co-inciding with them, many scholars worked on one or the other aspect of 

the Songhay Empire, its Askiyas, the Morrocan invasion and Songhay resistance, the 

scholarly establishments ofTimbuktu and Gao, and related matters. What is clear 

from all this is that their focus was on Timbuktu's high political and intellectual 

history. Even Thomas Hale's Scribe, griot and novelist constructed from oral 

tradition the life and military achievements of al-bajj Askiya MuQammad.4 

The number of Timbuktu' s manuscripts modem scholars worked represent not even a 

fraction of Timbuktu's manuscript materials, purported to be between one and three 

hundred thousand manuscripts. Of this number, the AQmad Baba Collection holds 

thirty thousand manuscripts currently. Having showed thatJatwas are a historical 

source, this thesis suggests that intra- 'ulama' correspondance, letters between 

scholars and ordinary people, manumision notes, estate inventories, and documents of 

sale deeds are all potential sources for Timbuktu's history from below. 

3 Hunwick, J. 1985. SharI' ah in Songhay: the replies of al-Maghili to the questions of Asldya ai-Hajj 
Muhammad. London: Oxford University Press. Also see, Last, M. 1987. Review article, 'Shari'ah in 
Songhay: the replies of al-Maghili to the questions of Askiya aI-Hajj Muhammad; Islam, Christianity 
and African identity', Canadian journal of African studies, 21 (1), 118-120. 

4 Hale, T.A. 1990. Scribe, griot, novelist: native interpreters of the Songhay Empire. Gainesville: 
University of Florida Press 
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In other words, other than chronicles andfatwas, all these are a source for the celebrated 

city's social history, but also its political and intellectualhistory. Thus this thesis filled a 

particular gap in Timbuktu's historiography. While it acknowledges the importance of the 

city's history as described in its foremost chronicles and appreciates the analyses of modern 

scholarship it introduced an additional but clearly absent and long lacking niche in the 

existing historiography and other areas of scholarship. I am confident that I successfully 

highlighted and told women's stories as well as that ofleamed men in this thesis in their 

everyday life. My hope is that this will stirr the interests of contemporary and future 

historians and other scholars to contribute to Timbuktu studies in ways not done before. But 

if it only whets their appetite, my contribution would have been worth itand no moreeven, if 

it whetsthe literatue of Timbuktu's histo 

To be sure, this study does not suggest that work on Timbuktu's foremost and famous tarlkhs 

have been exhausted. If anything, the tarlkhs can and must be re-read and re-cited from many 

other angles. Thus, a much needed approach is a comparative reading between the different 

tarlkhs of the same and different epochs. For example, a comparative reading of the Tarlkh 

a/-Sudan and Tarlkh a/-fattash may lead historians to ask and suggest why the latter was 

open to manipulation while the former not. Likewise, a conversation between the twentieth­

century Kitab al-turjuman and the Tarlkh a/-Sudan will show interesting findings. Bruce Hall 

has already, although in passing only, pointed out the discrepancies in the Kitab a/-turjuman 

when compared for example to the Tarlkh a/-Sudan. The discrepancies between the two 

tarlkhs have tremendous implications, for example, for race in the Niger Bend. 
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This contribution is an attempt at what can only be part of a larger imperative to broaden 

Timbuktu studies. For one, the region's written heritage, as a source of knowledge and a 

historical source far outweighs the oral source, unlike many other regions in Africa where the 

written comes nowhere near oral traditions and archeology. Here and there, between its 

numerous manuscripts, lurk surprises that provide the social historian with a tremendous 

amount of information on social practice in Timbuktu. One such unexpected source is a 

tariijim or biographical dictionary of 477 contemporary and past scholars of significance of 

the region. It contains a number of snippets of social behaviours in Timbuktu during the first 

half of the twentieth century. It gives space to a social history or folk ethnography of 

Timbuktu, by detailing what kinds of productive activities its people are involved in. The 

author chides Timbuktu's people for giving so little attention to agriCUlture. Instead, he 

laments that they are a people, in his words, of industry (.~inii' a) but he really means crafts 

such as tailoring, gold- and silver-working, and a general concern with commerce. He writes 

of their diet: rice, grains, spices, maize, camel milk and dried and fresh fish and refers to their 

sexual habits - a few ofhisjatwiis and letters involved descriptions of marital conflicts as we 

saw in Chapter Two, Three and Four. The ostentatious behavior of some of the wealthy is 

demonstrated. One such person, whom the author calls an insolent fellow, spent the 

equivalent of six hundred Francs in one night and prepared no less than thirty types of food 

including an alcoholic beverage. But he also speaks of Timbuktu's people's love for the 

scholars and the descendants of Prophet Mul)ammad. He mentions by name one person who 

gives prolific charity, is a philanthropist and had undertaken the pilgrimage to Mecca thrice. 

In short, he offers a large amount of concrete social details and particularly delighted in 

capturing the variety of everyday practices of the people of Timbuktu. He poignantly ends 

this detailed discussion in these words, "let us suffice with what we have written thus far, for 
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if we are to leave our pen to flow, we could easily write a volume or two, but this is not the 

occasion for that". 

Because thefatwas we looked at are from Timbuktu's colonial era, we wondered whether the 

social practices we see in them are a result of colonial rule. The settling of people from other 

parts of the French Soudan and West Africa to Timbuktu, both as permanent and temporary 

settlers, gave rise to some social practices not present in Timbuktu prior to colonial rule such 

as the marriage of Muslim women to Christian men. Or it increased the occurence of 

phenomena that were found in Timbuktu prior to the arrival of colonial rule such as paternity 

disputes. The native courts colonial rule established, provided a platform for many ofthe new 

settlers not accustomed to Timbuktu's traditional Islamic legal system to present their 

personal disputes to. 

The intimate domestic disputes the muftls dealt with in their fatwas are very similar to the 

ones we read of in the native court records. Native court records in most cases provide 

information and detail thatfatwas have been stripped of by the muftis informed by what they 

saw as their religious duty to guide the believers. An archival study that needs to be 

undertaken is of the same domestic disputes that were addressed in bothfatwas as well as the 

native courts. The approach, arguments, details, and conclusions of the two legal systems of a 

same case will reveal differences which will be of significant value for social historian. 

Except for the works of two White Fathers of the Catholic mission, of a French colonial 

intelligence officer during the early years of colonial rule and anthroplogical work during the 

1940s, no other significant ethnographic work has been carried out. To the best of my 
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knowledge, no history from below using oral testimonies as a source has been attempted. If 

my mention and appraisal of modem scholars' work on Timbuktu's manuscripts here, as in 

the Introduction of this thesis, seem like a review of literature of sorts, it is to show that 

modem studies of Timbuktu thus far, although significant in itself, is miniscule and not 

encompassing of Timbuktu's intellectual heritage. 

Finally, this thesis hopefully contributed to the study of history from below in Timbuktu. It 

makes no water-tight claims. After all, this thesis used a maximum of thirty fatwas out of 

hundreds of colonial-erafatwas; andfatwas are characetrized by a stripping of information. 

As we stated clearly more than once, further research involving oral history, ethography and 

archival research must be ongoing. Its real hope lies in the questions and interests it raised 

through the stories it imagined and reconstructed, kept in check by the voices of common 

folk in the sources. In as far as it attempted to give a voice to ordinary people in their 

everyday life, it, of course, imposed order and created narratives out of written material. My 

hope is that I also listened to the silences in Timbuktu's written sources. For, in the words of 

Elizabeth Isichei, "oral and written sources sometimes speak most eloquently in their 

silences".5 The only thing we are sure of is that Timbuktu is not famous merely for being 

famous, but is really famous by virtue of its written intellectual heritage. 

5 Isichei, E. 1997. A history of African societies to 1870. Cambridge: Cambridge University Press, pg. 
17 
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